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JS***1  th«  general  nature  and  methods  of 
g™  erldence,  and  the  ▼aiiooi  meam  and  In* 
ftOMoa  of  proof,  aside  from  the  viva  voce  tes- 
oKsyof  witnesses.  Evidence  to  prove  or  dis- 
piofi  lay  particular  cause  of  action,  or  criminal 
easKharlnt  a  separate  title  in  the  work,  ii 
tttetbsttitle;  and  evidence  peculiar  or  appro- 
Ptte  to  sat  particnlar  form  of  action,  writ,  or 
Kxodinr  ft  under  the  respective  titles  of  men 
«*»•,  writ*  ox  proceedings.] 

Ai  to  contents  of  loot  instrument  or  lost 

Bnak,  tee  Witnesses,  23,  24. 
Ai  to  damages  for  land  condemned,  tee  Kmi- 

RVT  fittlAlN,  20. 
**  to  food  faith  and  want  of  notioe,  tee 

Vdtdoe  and  Purchaser,  40. 
Ii  to  legitimacy  of  children,  tee  Parent  AND 

Child,  20. 
Csrtifieats  of  acknowledgment  at,  tee  Ao- 

UOWLKDOMKVT,  9. 

Csrtificsts  todepoeition  at,  tee  Depositions, 

Coonwnti  upon  by  court,  tee  Trial,  77, 

86. 

Corporate  teal  as,  see  Corporations,  106. 
Djjonirrer  to,  see  Trial,  59-61. 
Effect  of  judgments  at,  tee  Judgment,  88, 
39. 

Effect  of  notarial  oertificatet  at,  tee  Notaries 
Public,  6. 

Effect  of  pleadings  at,  see  Plxadiko,  VE 

Effect  of  return  to  execution  at,  see  Execu- 
Tioir,  123. 

Effect  of  sheriff's  deed  as,  see  Execution, 
136. 

Effect  of  tax-deed  as,  ses  Taxes,  60. 

Erroneous  rulings  as  to,  when  fatal,  see  Ap- 
peal, so. 

Erroneoos  rulings  on,  when  ground  for  re- 
versal in  criminal  cases,  see  Appeal, 
164, 


Exclusion  of,  when  warrants  new  trial,  set 

New  Trial,  10-12. 
For  plaintiff,  in  seduction  ease,  see  8eduo 

tion,  9-11. 
For  prosecution,  in  homicide  case,  see  HOMI- 
CIDk,  III. 
For  the  defense,  in  homicide  ease,  set  Homi- 
cide, 45-67. 
How  far  reviewable  on  appeal,  ses  Aptsai 

65-72. 
In  actions  against  carriers,  ses  Carrier: 

115,  116. 
In  actions  against  sureties,  see  Surettprh 

16. 
In  actions  by  or  against  sheriffs,  see  8herxpxy 

32. 
In  actions  for  assault,  see  Assault,  4-7. 
In  actions  for  false  imprisonment,  ses  Fals 

Imprisonment,  6. 
In  actions  for  fraud  or  deceit,  see  Fraud 

21,  22. 
In  actions  for    obstructing    highways,   see 

Highways,  42. 
In  actions  for  price  of  goods  sold,  see  Sales, 

91,92. 
In  actions  for  price  of  land  sold,  see  Vendor 

and  Purchaser,  59. 
In  actions  for  services  rendered,  see  Services, 

6. 
In  actions  on  bills  or  notes,  see  Bills  and 

Notes,  276-296. 
In  actions  on  bonds,  see  Bonds,  35,  36. 
In  actions  on  covenants,  see  Covenants,  49- 

52. 
In  actions  on  guaranties,  see  Guaranty,  36. 
In  actions  on  insurance  policies,  see  Insur* 

ance,  190-192. 
In  actions  on  judgments,   see  Judgment, 

141. 
In  actions  on  lost  bills  Of 

and  Notes,  314. 
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In  actions  on  non  -negotiable  instruments,  see 
Bills  and  Notes,  310. 

In  actions  on  the  case,  see  Cask,  4. 

In  actions  to  recover  bounty,  see  Bounties, 
2. 

In  breach  of  promise  cases,  see  Marriage 
amd  Divorce,  37,  38. 

In  civil  action  for  causing  death,  see  Negli- 
gence, 42,  43. 

In  defense  in  larceny  ease,  see  Larceny,  26. 

In  detinue,  see  Detinue,  8. 

In  ejectment,  see  Ejectment,  82-39. 

In  foreclosure  suits,  Bee  Mortgages,  86. 

In  mitigation  of  damages,  see  Malicious 
Prosecution,  17;  Damages,  47,  48. 

In  proceedings  for  contempt,  fee  Contempt, 
21. 

In  prosecution  for  obstructing  highway,  see 
Highways,  45. 

In  prosecution  for  simple  assault,  see  As- 
sault, 21-23. 

In  proseoution  for  unlawful  sales  of  liquor, 
see  Intoxicating  Liquors,  13. 

In  slander  suits,  see  Slander,  26-38. 

In  suite  against  infants,  see  Infants,  56. 

In  suits  against  personal  representatives,  see 
Executors,  etc.,  173,  174. 

In  suits  against  telegraph  companies,  see 
Telegraph  etc.  Companies,  11. 

In  suits  by  corporations,  see  Corporations, 
200. 

In  suits  by  creditors  to  set  aside  conveyances, 
see  Fraudulent  Conveyances,  29. 

In  suits   by  personal   representatives,  see 
Executors,  etc.,  158. 

In  suits  by  or  against  husband  and  wife,  see 
Husband  and  Wipe,  110. 

In  suits  for  conspiracy,  see  Conspiracy,  3. 

In  suits  for  construction  of  wills,  see  Wills, 
106. 

In  suits  for  discovery,  see  Discovert,  10. 

In  suits  for  diverting  water,  see  Water- 
courses, 13. 

In  suits  for  divorce,  see  Marriage  and  Di- 
vorce, 69-72. 

In  suits  for  dower,  see  Dower,  52. 

In    suits    for   infringing    trade-marks,  see 
Trade-marks,  13. 

In  Buits  for  partition,  see  Partition,  19. 

In  suits  for  wrongful  attachment,  see  Attach- 
ment, 142. 

In  suits  in  equity  for  fraud,  see  Fraud,  30. 

In  suits  on  administration  bonds,  see  Exec- 
utors, etc.,  183. 

In  suits  on  attachment  bonds,  see  Attach- 
ment, 130. 

In  suits  on  stock  subscriptions,  see  Corpora- 
tions, 216. 

In  suits  to  contest  wills,  see  Wills,  95. 

In  suits  under  civil  damage  laws,  see  Intoxi- 
cating Liquors,  20. 

In  trespass  to  try  title,  see  Trespass,  46. 

Inquisition  of  lunacy  as,  see  Insane  Persons, 
17. 

Insufficiency  of,    reversal   for,   in  criminal 
cases,  see  Appeal,  155. 


Instructions  unsupported  by,  see  Triil,  84. 

Materialty  of  false,  to  constitute  perjury,  see 
Perjury,  5. 

Must  not  be  stated  in  pleadings,  see  Plead- 
ing, 92. 

New  trial  for  error  in  admission  of,  see  New 
Trial,  6-9,  63. 

Of  agent's  authority,  see  Agency,  15. 

Of  attorneys  authority,  see  Attorney  and 
Client,  11, 12. 

Of  breach  of  warranty  of  goods  sold,  see 
Sales,  103. 

Of  character,  see  Slander,  34. 

Of  contributory  negligence,  see  Negligence, 
31. 

Of  conversion,  when  refusal  is,  see  Troth*, 
13. 

Of  dedication,  see  Dedication,  9-14. 

Of  due  care,  see  Negligence,  30. 

Of  duress,  see  Duress,  4. 

Of  fraud,  as  a  defense,  see  Fraud,  35. 

Of  fraud  in  assignment  for  creditors,  see  As- 
signments, etc.,  30. 

Of  garnishee's  liability,  see  Attachment, 
105. 

Of  identity  of  person  from  identity  of  name, 
see  Name,  2. 

Of  incorporation,  see  Corporations,  210. 

Of  insanity,  in  civil  action,  see  Insane  Per- 
sons, 8. 

Of  insanity,  in  criminal  cases,  see  Insane 
Persons,  32. 

Of  negligence  on  part  of  carrier  of  passengers, 
see  Railroad  Companies,  80. 

Of  principal's  guilt,  on  trial  of  accessary,  see 
Accessaries,  etc.,  11. 

Of  revocation,  see  Wills,  31. 

Of  seaworthiness  of  insured  vessel,  see  In- 
surance, 112. 

Of  special  damage,  see  Slander,  29. 

Of  title  to  land,  see  Real  Property,  7. 

On  hearing  of  creditor's  bill,  see  Creditors 
Suit,  17. 

On  hearing  of  habeas  corpus,  see  Habeas  Cor- 
pus, 10. 

On  prosecution  for  seduction,  see  Seduction, 
16. 

On  question  of  boundary,  see  Boundaries, 
12-16. 

On  question  of  freedom  or  slavery,  see  Sla- 
very, 9. 

On  trial  for  adultery,  see  Adultery,  6-10. 

On  trial  for  aggravated  assaults,  see  Assault, 
28,  33,  38. 

On  trial  for  carrying  concealed  weapons,  see 
Concealed  Weapons,  9. 

On  trial  for  criminal  conspiracy,  see  Con- 
spiracy, 16. 

On  trial  for  embezzlement,  see  Embezzle- 
ment, 6. 

On  trial  for  keeping  bawdy-house,  see  Dis- 
orderly Houses,  6-8. 

On  trial  for  sabbath-breaking,  see  Sabbath* 

BREAKING,  6. 

On  trial  of  the  right  of  property,  see  Execu- 
tion, 192. 
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On  trial  of  writ  of  entry,  iee  Entry,  5. 

Preponderance  of,  to  noil  insanity,  see  IK- 
SANE  Persons,  84. 

Presumptions  relative  to,  on  appeal,  see  Ap- 
peal, 21. 

Putting  in,  at  the  trial,  see  Trial,  41-01. 

Receipts  as,  see  Receipts,  2-4. 

Review  of  rulings  upon,  see  Appeal,  17. 

Setting  aside  verdict  against,  see  New  Trial, 
23-28. 

Striking  out,  see  Trial,  172. 

Time  to  object  to,  see  Trial,  54. 

To  bastardise  issue,  see  Bastardy,  2. 

To  prove  a  rift,  see  Guts,  9-1 1. 

To  prove  a  homestead,  see  Homestead,  10. 

To  prove  a  release,  see  Release,  9. 

To  prove  adverse  possession,  see  Adverse 
Possession,  18. 

To  prove  joint  liability,  see  Joint  Liabil- 
ity, 4. 

To  prove  mistake,  see  Mistake,  10l 

To  prove  pardon,  see  Pardon,  8. 

To  prove  payment,  see  Payment,  15-17. 

To  prove  partnership,  see  Partnership,  9- 
11 

To  prove  usage  or  custom,  see  Custom,  5. 

To  prove  usury,  see  Usury,  16. 

To  prove  or  disprove  indorsement,  see  Bills 
and  Not**,  281,  282. 

To  pro>e  or  disprove  negligence,  see  Negli- 
gence, 14-17. 

To  prove  or  disprove  tender,  see  Tender, 
21. 

To  take  ease  oat  of  statute  of  limitations, 
see  Limitations  op  Actions,  12. 

Under  the  pleadings,  see  Pleading,  VI. 

Use  of  depositions  as,  see  Depositions,  111. 

Verdict  against,   new  trial  for,  see  New 
Trial,  77. 

Verdict  against,  reversal  for,   in  criminal 
esse,  see  Appeal,  160. 

Waiver  ol  objections  as  to,   see  Appeal, 
56. 

What  admissible  on  criminal  trial,  see  Trial, 
169. 

When  mast  appear  in  record,  see  Appeal, 
88. 

Withdrawal  of,  see  Trial,  52. 

See  also  Assumpsit,  22,  23;  Bigamy,  5;  Bur- 
glary, 10-13;  COUNTERFEITING,  7;  FALSE 

Pretenses,  7,  8;  Forcible  Entry,  11; 
Forgery,  13,  14;  Oamino,  6;  Incest,  8; 
Larceny,  2*2-27;  Libel,  12-20;  Mali- 
cious Mischief,  6;  Malicious  Prosecu- 
tion, U;  Perjury,  8;  Quo  Warranto, 
11;  Rape.  7-15;  Kecktvino  Stolen  Goods, 
4;  Replevin,  26,  27;  8pecipic  Perform- 
ance, 38,  39;  Tkehfash,  22-24,  83;  Tro- 
ver, 19.    Bee  also  Proof. 

L  Tbs  Necessity  and  Sufficiency  op 
Evidence. 

1.    General  Principle*, 
£.  Judicial  Notice, 

3.  Presumptions. 

4.  Best  and  Secondary  Evidence 
2A.D.  R.— 82 


and  American  Reports,  see  Tel 


WW 
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a,  Role   Requiring  Best   Evi 

denes. 

b.  Secondary  Evidence. 
6.   Hearsay  Evidence, 

6.  ResQestas, 

7.  Bunlen  of  Proof. 

XL  Parol  Evidence  to  Affect  Wrtttrr 
Instruments. 

1.  Scope  and  Extent  of  the  Rule,  Om 

erally. 

2.  How  Applied  to  Particular  Instru 

went*. 
ILL  Admissions,  Declarations,  and  Cor 

FESSIONS. 

1.  /a  Civil  Action*. 

2.  In  Criminal  Cases. 
IV.  Documentary  Evidence. 

1.  In  General. 

2.  Judgments,  Records,  and  Judicial 

Proeeedinos. 
s\  Conveyances,  and  Other  Sealed  In- 
struments. 

4.  Negotiable  Instruments. 

5.  Statutes  and  Public  Documents. 

6.  Official  Certificates,   and  Certified 

Copies. 

7.  Other  Documentary  Evidence, 

V.  Rules  Depending  upon  the  Subject, 
matter, 

L   The  Necessity  and  Sutficiency   or 

Evidence. 

1.  General  Principles, 

1.  What  la  admisaible,  generally.  *-~ 
Any  fact  or  circumstance  pertinent  and  ma- 
terial to  the  issue,  and  tending  to  prove  of 
disprove  it,  if  offered  to  be  proved  by  com- 
petent testimony,  is  admissible.  Davis  v. 
Calvert,  25  D.  282;  Sims  v.  GUmener,  48  D. 
120;  BracbeU  v.  Edgerton,  100  D.  211. 

Facts  not  put  in  issue,  but  tending  to 
prove  the  issue,  are  admissible.  Davis  v. 
Calvert,  25  D.  282. 

Evidence    upon    injuries    for  redress  of 
which  a  statute  has  provided  another  tri 
bunal  is  incompetent  in  an  action  at  law  to 
recover  damages  for  such  injuries.     Bassett 
v.  Carleton,  54  D.  605. 

Testimony  of  little  value  or  strength  in 
itself,  but  affording  a  rational  inference  as 
to  the  principal  fact  in  dispute,  is  competent 
Bodgers  v.  Stophek  72  D.  775. 

2.  Relevancy.  —  Evidence  prima  fade 
irrelevant  should  be  rejected,  unless  the  per- 
son offering  it  shows  how  it  can  be  made 
relevant  by  connecting  it  with  other  facts 
and  circumstances.  Abney  v.  Kmgsland,  44 
D.  491. 

Offering  of  improper  evidence  by  one  party 
can  never  justify  the  introduction  of  similar 

*  Right  ol  court  to  compel  physf  osl  examina- 
tion of  party,  tee  note,  48  R.  7 A-780, 

Experiment*  and  teats,  when  admissible,  sse 
note,  49  K.  19MM. 

What  admissible  In  evidence  as  rat  judicata. 
see  note,  9o  D.  61-70. 
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•Tidenoe  by  the  other  party;  irrelevant  tes- 
timony cannot  be  admitted  as  an  answer  to 
irrelevant  testimony.  Baltimore  etc.  R.  B. 
Co.  v.  Woodruff,  69  D.  72. 

A  party  is  not  debarred  from  proving  an 
honest  and  legal  dofense  by  the  circum- 
stance that  his  evidence  also  tends  to  prove 
him  guilty  of  a  fraud  in  some  other  matter 
upon  which  his  defense  does  not  reek  Woods 
v.  Kirk,  61  D.  614. 

Circumstances  having  no  direct  connec- 
tion with  the  case  should  not  be  admitted 
as  evidence.    Dupree  v.  State,  73  D.  422. 

Evidence  to  contradict  irrelevant  testi- 
mony may  be  properly  rejected.  Schenley 
v.  Com.,  78  D.  359. 

The  mere  reading  of  cross-interrogatories 
and  answers  in  evidence  at  the  trial  is  not 
proof,  as  matter  of  law,  in  a  subsequent  ac- 
tion between  the  same  parties,  that  they 
were  relevant.    Lawson  v.  Hicks,  81  D.  49. 

Testimony  having  but  slight  bearing  upon 
the  controlling  evidence  in  case  may  be 
properly  rejeoted.    State  v.  Staples,  90  D. 

Testimony  collateral  to  the  issue  is  prop- 
erly excluded.  Shilling  v.  Carton,  92  D.  632. 

The  fact  that  members  of  a  bridge  corpo- 
ration worked  on  the  road  leading  to  the 
bridge  from  a  pnblio  highway  is  no  evidence 
of  the  adoption  of  such  road  by  the  corpora- 
tion as  part  of  the  bridge.  Walton  v.  Lis* 
ban  Bridge,  81  D.  49. 

Evidence  that  a  purchaser  of  chattels  kept 
a  house  of  ill-fame  at  the  time  of  making  the 
purchase  is  irrelevant  to  the  question  of  good 
faith  in  making  the  purchase.  Johnson  v. 
Camley,  61  D.  762. 

In  an  action  for  injuries  to  plaintiff's  hogs 
by  defendant's  children  and  servants,  evi- 
dence is  not  admissible  to  prove  injuries 
caused  by  the  defendant  in  person,  and  there- 
fore threats  on  defendant's  part  that  he 
would  kill  the  hogs  if  they  trespassed  on  his 
premises  are  inadmissible,  as  they  tend  to 
prove  that  he  did  cause  the  injury.  Smith 
v.  Causey,  65  D.  372. 

A  compromise  agreement  signed  by  a  part 
only  of  the  creditors  of  a  debtor,  including 
the  plaintiff  in  a  subsequent  action,  and 
which  was  to  be  void  unless  signed  by  all, 
is  inadmissible  to  affect  a  different  agreement 
afterwards  entered  into  between  the  plain- 
tiff and  the  debtor.  Parker  v.  Anton,  95  D. 
246.  • 

8.  Materiality.  —  Immaterial  evidence 
is  properly  rejected.  Lo/tand  v.  Bunng,  15 
D.  41;  Hoveyv.  Chase,  83  D.  514;  even  though 
objected  to  by  neither  party.  Turnpike  Road 
Co.  v.  Loomis,  88  D.  311. 

Testimony  having  no  tendency  to  prove 
the  fact  which  it  is  offered  to  show  should 
be  rejected  as  immaterial.  Budd  v.  Brooke, 
43  D.  321. 

Evidence  not  pertinent  to  the  issue  should 
not  be  admitted;  therefore,   in  an  action 
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against  the  defendants  for  the  value  of  a 
boiler,  where  the  defense  is  that  the  contract 
for  the  boiler  was  made  by  the  plaintiffs 
with  third  persons  and  not  with  the  defend* 
ants,  evidence  offered  showing  that  the 
plaintiff*  would  not  trust  such  third  persons 
is  not  admissible.  Swamscot  Machine  Co.  v. 
Walker,  55  D.  172. 

Evidence  ie  inadmissible  of  a  transaction 
when  it  was  not  only  between  other  parties, 
but  when  it  throws  no  light  on  a  transaction 
which  took  place  several  years  previous,  al- 
though it  was  concerning  the  sale  of  miner- 
als in  both  eases.  Harris  v.  Tyson,  64  D. 
661. 

To  render  evidence  of  collateral  facts  com- 
petent, there  must  be  some  natural,  neces- 
sary, or  logical  connection  between  them  and 
the  inference  or  result  which  they  are  de- 
signed to  establish.  Com.  v.  Jeffries,  88  D. 
712. 

4.  Certainty. — A  parol  contract  for 
land  should  be  proved  by  clear  and  indisput- 
able evidence,  leaving  no  reasonable  doubt 
as  to  its  terms.  Printup  v.  Mitchell,  63  D. 
258. 

Testimony  that  a  person  received  a  letter 
which  he  believed  was  from  a  certain  person, 
but  which  was  not  signed,  and  whose  writ- 
ing he  was  not  acquainted  with,  is  no  proof 
that  the  letter  was  written  by  such  person. 
Cochran  v.  ButterjUld,  45  D.  863. 

5.  Remoteness.  —  Remote,  collateral, 
and  irrelevant  facts  and  oircumstancee  axe 
inadmissible  in  evidence.  Davis  v.  Calvert, 
25  D.  282;  MarshatlY.  Honey,  59  D.  92. 

Evidence  must  be  confined  to  issue  be* 
tween  the  parties;  it  must  relate  to  and  be 
connected  with  the  transaction  it  is  offered 
to  elucidate,  and  this  connection  must  be 
immediate,  and  not  remote  or  far-fetched. 
Olds  v.  Powell,  42  D.  605. 

What  the  plaintiff  said  or  did  when  he 
portioned  his  other  daughters  is  not  compe- 
tent testimony  as  to  whether  property  put 
in  possession  of  a  third  daughter  on  tier 
marriage  is  a  gift  or  a  loan;  and  of  the  same 
description  are  declarations  of  the  plaintiff 
as  to  nia  future  conduct  in  relation  to  the 
marriage  portions  of  his  other  daughters,  lb. 

Evidence  that  a  son-in-law  paid  taxes  on 
property  placed  in  his  hands  after  the  mar- 
riage is  not  admissible  as  showing  a  gift,  as 
he  would  have  to  pay  the  taxes  if  only  enti- 
tled to  the  use.     lb. 

To  establish  the  pecuniary  condition  of  a 
man  at  a  certain  date,  evidence  that  his 
children  forty  years  after  were  the  owners 
of  considerable  property  is  too  remote  to  be 
safe.    Strimpfler  v.  Roberts,  57  D.  606. 

Where  in  an  action  against  a  railroad  com- 
pany for  injury  received  in  passing  along 
a  highway  an  issue  is  made  upon  the  unrea- 
sonable or  negligent  conduct  of  the  company 
in  the  use  of  the  highway  at  the  time  of 
the  accident,  the  habits  of  the  company  at 
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other  timet  has  no  legitimate  bearing  upon 
thia  issue,  and  evidence  respecting  such 
habits  is  properly  excluded.  Qahagcm  v. 
Bottom  etcR.k  Co.,  79  D.  724. 

In  an  action  to  avoid  a  deed  on  the  ground 
of  the  grantor's  mental  incapacity  at  the 
time  of  its  execution,  eTidenoe  of  the  gran- 
tor ■  state  of  mind  a  year  after  the  execution 
may  be  rejected  by  the  trial  judge,  in  his 
discretion,  as  too  remote.  White  v.  Oraves, 
9R.38. 

In  an  action  of  damages  for  breach  of  a 
contract  to  pay  to  a  creditor  of  the  plaintiff 
money  intrusted  to  the  defendant  by  the 
plaintiff  therefor,  evidence  is  not  admissible 
to  show  that  the  creditor  sued  the  plaintiff 
therefor,  and  attached  his  property  and  sao- 
rinced  it  as  perishable,  unless  the  defendant 
had  knowledge  of  special  circumstances 
showing  that  he  contracted  with  reference 
to  inch  an  emergency.  Mitchell  v.  Clark*,  60 
R.529. 

6.  Preponderance  of  evidence-— Beav 
sonable  doubt**  —  When  fact  is  to  be 
proved,  it  must  be  by  evidence  that  out- 
weighs or  overbalances  the  evidence  which 
it  is  brought  to  control.  Com.  v.  York,  43 
1X373. 

All  affirmative  issues  in  civil  cases  are  to 
be  proved  by  a  preponderance  of  evidence. 
Mitchell*  Deeds,  95  D.  621. 

In  suits  to  recover  a  forfeiture,  the  rule  of 
evidence  in  criminal  oasts  applies,  that  all 
the  facts  material  to  sustain  the  suit  must  be 
proved  beyond  a  reasonable  doubt.  Biker  v. 
Hooper,  82  D.  646. 

In  a  civil  action  for  damages  for  an  act 
which  is  also  indictable  as  a  crime,  the  same 
degree  of  proof  is  required  to  establish  the 
cause  of  action  as  would  be  required  to  war- 
rant a  conviction  upon  an  indictment  for  the 
same  offense.  The  commission  of  the  offense 
moat  be  proved  beyond  a  reasonable  doubt. 
Barton  v.  Thonwson,  26  R.  131. 

Crime  must  be  proved  beyond  reasonable 
doubt,  in  civil  cases,  where  the  criminal  act 
it  so  set  out  in  the  pleadings  as  to  raise  that 
distinct  issue  before  the  jury;  but  where  no 
such  iasue  is  raised  by  the  pleadings,  the 
jury  may  decide  upon  the  preponderance  of 
eTidenoe.  Sinclair  v.  Jackson,  74  D.  476; 
Sprague  v.  Dodge,  95  D.  523. 

To  warrant  a  recovery  in  a  civil  action  for 
an  indictable  act,  only  a  preponderance  of 
evidence  is  necessary.  Welch  v.  Jugenheimer, 
41  R  77;  Janes  v.  Greaves,  20  R.  75-';  BUU 
▼.  Qoodyear,  40  R.  5;  Mead  v.  HusUd,  52  R. 

In  a  civil  action  for  negligence,  the  plain- 
tiff is  not  bound  to  establish  his  case  beyond 
»  reasonable  doubt.  SeyboU  v.  New  York 
HR.R.  Co.,  47  R.  75, 

In  an  action  for  the  burning  of  the  plain* 
tiffi  barns,  the  judge  instructed  the  jury, 

*  Preponderance  of  evidence  Is  all  that  Is  re- 
tailed In  any  civil  action,  see  note,  48  &.  67& 
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that  "  if  upon  the  whole  testimony,  after 
giving  the  defendant  the  benefit  of  the  pre- 
sumption in  his  favor,  they  fairly  and  hon- 
estly believed  that  it  was  more  likely  to  be 
true  that  the  defendant  set  fire  to  the  plain- 
tiff s  barns  than  that  he  did  not,  they  ought 
to  render  a  verdict  for  the  plaintiff,  and  if 
they  did  not  so  believe,  then  for  the  defend- 
ant.'* Held,  no  error.  Mead  v.  HusUd,  52 
R.  554.    8.  P.,  Sprague  v.  Dodge,  95  D.  523. 

7.  OircnmataTitial  evidence,  when 
admissible.  —  Evidence  offered,  though  not 
amounting  to  proof  of  a  fact,  but  being  a 
necessary  ingredient,  and  constituting  an  in- 
dispensable link  in  the  proof  of  that  fact, 
should  not  Jbe  excluded,  if  otherwise  unob- 
jectionable.   Noll  v.  Keese,  51  D.  741 

Competency  of  evidence  is  to  be  deter- 
mined l>y  its  legal  effect;  it  is  immaterial 
how  long  or  circuitous  the  chain  may  be  by 
which  the  end  is  reached,  Pack  v.  Thomas, 
51  D.  185. 

Circumstantial  evidence  in  criminal  oases 
is  competent,  and  is  sometimes  the  only 
mode  of  proof.    Com.  v.  Webster,  52  D.  711. 

In  no  ease  is  evidence  to  be  excluded  of 
any  fact  or  circumstance  connected  with  the 
principal  transaction,  from  which  an  infer- 
ence as  to  the  truth  of  a  disputed  fact  can 
reasonably  be  made;  especially  when  it  be- 
comes necessary  to  show  a  particular  intent 
in  a  party  as  an  essential  ingredient  in  the 
crime  with  which  he  is  charged.  Com,  v.  Je/» 
fries,  83  D.  712. 

In  an  action  for  breach  of  warranty  of  sound- 
ness of  a  slave  who  died  from  syphilis  some 
months  after  the  plaintiff  purchased  her,  evi- 
dence that  the  disease  was  not  known  to  have 
existed  in  the  part  of  the  country  where  she 
was  sold,  and  was  known  to  exist  in  the 
place  to  which  she  was  carried,  is  admissible 
as  affording  some  aid  to  the  jury  in  es- 
tablishing the  probable  period  when  she  be- 
came infected.  Lush  v.  MeDankX,  57  D. 
566. 

Evidence  of  the  condition  of  the  track  at  a 
crossing  immediately  after  an  injury  is  ad- 
missible in  an  action  against  a  railroad  com- 
pany for  a  collision  with  a  team  at  a  cross- 
ing. Though  the  question  for  the  jury  is  its 
condition  at  the  time,  its  condition  imme- 
diately before  and  immediately  after  are 
proper  circumstances  to  be  considered.  Mil- 
waukee  etc  B.  B.  Co.  v.  Hunter,  78  D.  699. 

Evidence  that  one  has  for  years  been  liv- 
ing beyond  his  apparent  means  is  admissible 
as  tending  to  confirm  other  evidence  of  his 
dishonesty  in  appropriating  the  property  of 
his  employer.     Hackett  v.  King,  85  D.  696. 

To  prove  the  receipt  of  a  letter  sent  by 
post,  evidence  may  be  given  that  on  the  en- 
velope was  a  printed  request  for  a  return  of 
the  letter  to  the  senders  post-office,  if  not 
called  for  in  ten  days,  and  that  it  had  not 
been  returned.  Hedden  v.  Robert*,  46  R. 
276. 
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8.  Sufficiency  and  effect  of  circum- 
stantial evidence.*  —  Circumstantial  evi- 
dence should  be  so  strong  as  to  tend  to 
convince  the  jury  of  the  defendant's  guilt, 
and  to  exclude  every  supposition  inconsistent 
therewith,  to  warrant  a  conviction  in  a 
criminal  case.  Sumner  v.  Stale,  36  D.  561. 
8.  P.,  Com.  v.  Webster,  52  D.  711. 

Great  care  must  be  exercised  in  drawing 
inferences  from  circumstances  proved  in 
criminal  cases.    Com.  v.  Webster,  52  D.  711. 

To  justify  conviction  on  circumstantial 
evidence,  every  fact  necessary  to  the  conclu- 
sion must  be  distinctly  and  independently 
proved  by  competent  evidence;  but  a  failure 
of  proof  of  some  collateral  circumstance  not 
necessary  to  the  conclusion,  but  offered 
by  way  of  corroboration,  does  not  destroy 
the  chain.    76. 

Inferences  from  independent  sources  tend- 
ing to  same  conclusion,  though  differing  from 
each  other,  not  only  support  each  other,  but 
do  so  with  increased  weight  in  a  criminal 
case  depending  upon  circumstantial  evi- 
dence,   lb. 

In  a  ease  depending  en  circumstantial 
evidence,  facts  proved  must  be  consistent 
with  each  other,  and  with  the  main  fact 
sought  to  be  proved,  to  justify  conviction. 
76. 

To  convict  on  such  evidence,  the  circum- 
stances must  all  concur  to  show  that  the 
prisoner  committed  the  crime,  and  they 
must  all  be  inconsistent  with  any  other 
rational  conclusion.  A  few  or  a  multitude 
of  facts  proved,  all  consistent  with  the  sup- 
position of  guilt,  are  not  enough  to  warrant 
a  verdiot  of  guilty.  Horn*  v.  State,  81  D. 
499. 

When  the  corpus  delicti  is  shown  by  cir- 
cumstantial evidence,  it  must  be  so  estab- 
lished as  toexolude  all  uncertainty  or  doubts 
from  the  minds  of  the  jury.  State  v.  David" 
son,  73  D.  312. 

The  rule  in  criminal  oases,  that  the  jury 
must  be  satisfied  beyond  a  reasonable  doubt 
of  the  guilt  of  the  accused,  when  the  evi- 
dence is  circumstantial,  does  not  apply  in 
civil  cases.  Evidence  in  civil  cases  which, 
taken  as  a  whole,  satisfies  the  minds  of  the 
jury  that  the  fact  is  as  they  find  it,  is  suffi- 
cient.   Bippey  v.  Miller,  62  D.  177. 

It  is  error  to  charge  that  circumstances 
cannot  outweigh  positive  testimony.  Bowie 
v.  Maddox,  74  D.  61. 

9.  Prima  facie  or  presumptive  evi- 
dence.—  Lapse  of  time  is  presumptive  evi- 
dence of  the  performance  of  a  covenant  to 
deliver  property,  as  well  as  of  one  for  the  pay- 
ment of  money;  and  whether  the  circum- 
stances of  the  case  rebut  suoh  presumption 
is  a  question  for  the  determination  of  the 
jury.    Philips  v.  Morrison,  6  D.  638.   * 

Evidence  showing  that  a  testator,  who  has 

•  Circumstantial  evidence,  rules  respecting,  see 
note.  621).  17»-1M. 
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long  been  dead,  left  considerable  persona] 
property,  is  admissible  to  raise  a  presumption 
that  legacies  charged  upon  his  real  and  per- 
sonal estate  have  been  paid.  Fuhrman  v. 
Loudon,  15  D.  608. 

The  post-mark  upon  an  envelope  is  not  con- 
clusive evidence  of  the  time  of  its  deposit  in 
the  post-office;  it  may  be  shown  that  the  de- 
posit was  made  at  a  time  different  from  that 
which  the  post-mark  would  indicate.  Ellis 
v.  Commercial  Bank,  40  D.  63. 

A  check  drawn  to  another's  order,  indorsed 
by  the  latter  and  paid,  is  presumptive  evidence 
that  its  amount  was  paid  to  the  payee  on 
account  of  a  debt  shown  to  have  existed  at 
that  time,  and  the  check  cannot  be  excluded 
on  the  ground  that  it  belongs  to  a  different 
transaction,  until  the  presumption  is  over- 
come by  proof.    Masser  v.  Bowen,  72  D.  619. 

In  an  action  to  recover  damages  for  an  in- 
jury to  a  hired  horse,  occasioned  by  immod- 
erate driving,  evidence  is  competent  to  prove 
that  the  defendant,  immediately  after  the 
injury  charged,  made  an  assignment  of  all 
hisproperty.    Banfield  v.  Whipple,  87  D.  618. 

Evidence  that  an  original  charge  on  books 
of  account  was  made  to  a  certain  person  is 
prima  fade  only,  and  not  conclusive  evidence 
that  the  contract  was  made  with  him  or 
upon  hie  credit.  lb.;  Myer  v,  Orafflm,  100 
D.  66. 

A  note  executed  and  delivered  by  one  per- 
son to  another  is  presumptive  evidence  of  a 
settlement  between  them.  Mataseh  v.  Hughes, 
33  R.  696. 

10.  Positive  and  negative  evidence. 
—  Positive  evidence  of  facts,  as  that  a  head- 
light was  burning,  or  that  a  bell  or  whistle 
was  sounding,  is  entitled  to  more  weight 
than  would  negative  evidence  as  to  such 
facto  deserve.  Chicago  etc,  B.  B.  Co.  v.  Still, 
71  D.  236. 

Negative  evidence  is  admissible  within 
reasonable  limits.  Persons  v.  McKSbben,  61 
D.  85. 

Negative  evidence  that  a  certain  fact  did 
not  exist  is  admissible,  though  weak,  if  wit- 
ness's situation  was  such  that  he  would  prob- 
ably have  known  of  it  had  it  existed,  jfelson 
v.  Iverson,  60  D.  442. 

In  an  action  against  an  officer  for  storage 
of  property  left  on  plaintiff's  premises,  evi- 
dence of  othertofficers  is  inadmissible  to  show 
that  no  charge  for  storage  has  ever  been 
made  to  them  in  similar  cases.  Fitchburg  B. 
B.  Co.  v.  Freeman,  74  D.  600. 

Where  genuineness  of  his  signature  to  a 
note  is  disputed  by  defendant,  testimony  of 
his  joint  maker,  who  is  not  a  party  to  the 
suit,  that  he  did  not  sign  it,  or  authorise  it 
to  be  signed,  is  admissible  as  a  eiroumstance 
to  show  that  the  paper  is  not  genuine.  Cor* 
ser  v.  Paul,  77  D.  753. 

For  the  purpose  of  proving  the  genuiue- 
ness  of  a  signature  against  a  party  sought  to 
be  charged  thereby,  it  is  not  competent  is 
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prove  that  the  signature  is  not  in  a  simulated 
handwriting.  Rowing  v.  Jfbafcy,  10  B.  346. 
Evidence  that  a  number  of  person*  pawed 
along  a  sidewalk  without  harm  is  admissible, 
m  an  action  to  recover  damages  for  injuries 
received  from  slipping  on  a  formation  of  ice 
extending  entirely  across  the  sidewalk,  to 
show  that  the  ice  was  not  slippery  and  dan- 
gerous; for  the  attention  of  all  who  PMsed 
over  tike  sidewalk  would  necessarily  be 
drawn  to  the  ice,  and  their  experience  be 
fubetantially  the  same.  Calkins  v.  City  of 
Hartford,  87  D.  194. 

2.  Judicial  No** 

11.  Of  what  the  court*  will  take 
judicial  notice,  generally;.*  —  Courts 
will  judicially  take  notice,  without  proof, 
of  whatever  ought  to  be  generally  known 
within  the  limits  of  their  jurisdiction.  Law 
ffar  v.  Matter,  89  D.  868. 

Courts  must  take  notice  of  that  which  is 
matter  of  common  knowledge  and  experi- 
ence. Gaynor  t.  Old  Colony  etc.  R.  Co.,  97 
D.  96. 

If  the  record  shows  the  ancestor  to  have 
died  thirty-two  years  before  the  commence- 
ment of  the  suit*  the  court  will  take  judicial 
notice  that  ten  years  have  elapsed  since  his 
children  attained  their  majority.  Floyd  v. 
Johnson,  18  D.  266. 

Courts  will  take  judicial  notice  of  towns 
as  the  public  bodies  from  which  jurors  are  to 
be  drawn,  and  to  whose  officers  their  writs 
for  jurors  are  to  be  sent  Bow  v.  Allenstown, 
69  D.  489. 

OmrU  will  take  judicial  notice  of  the  follow* 
as  matter*:    The    fluctuations    and  muta- 

What  a  billiard-table  is,  and  that  it  is  not 
a  table  at  which  faro  is  usually  played.  State 
r.  Price,  37  D.  81. 

Of  the  common  law,  and  that  it  forms  the 
basis  of  the  jurisprudence  of  Mississippi. 
Copley  v.  Hartford,  46  D.  648. 

Of  the  political  and  social  condition  of  the 
country  which  they  judicially  rule.  Irwin 
v.  Phillips,  63  D.  113. 

That  beer  is  a  malt  and  intoxicating  tiqnor. 
Brifiu  v.  State,  46  R.  621. 

That  a  box  freight-car  standing  at  a  rail- 
way and  highway  crossing  will  not  frighten 
hones  of  ordinary  gentleness.  Gilbert  v. 
nntete.  ffyCo.,  47  R.  692. 

That  the  superintendent  of  a  railroad  com- 
pany has  authority  to  receive  or  refuse  cord- 
wood.  8acalaris  v.  Eureka  etc  R.  R.  Co.,  61 
R.737. 

12.  The  course  of  nature.  —  The  court 
will  take  judicial  notice  that  in  the  general 
coarse  of  agriculture  and  the  seasons  of  the 
year,  a  crop  will  not  be  ready  to  harvest  by 
the  10th  of  August.  Floyd  v.  Ricks,  68  D.  374. 

•  Judicial  notice,  of  what  must  be  taken,  see 
•otm,»D.  66S-6B7;  49  R.  201-207. 
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Courts  take  judicial  notice  of  facts  of  un- 
varying oocurrenoe,  but  not  of  the  vicissi- 
tudes of  climate  or  of  the  seasons.  '  So  courts 
will  not  take  judicial  notice  of  the  time  when 
crops  of  wheat,  oats,  and  barley  mature,  be- 
cause the  time  for  those  crops  to  mature 
varies  greatly  in  the  different  parts  of  the 
state,  and  even  in  different  spots  in  the  same 
locality.    Dixon  v.  Nkcolle,  89  D.  318. 

18.  Treaties,  and  law  of  nations.  — 
The  law  of  nations  is  judicially  noticed  by 
the  courts  of  all  civilised  countries.  Ocean 
7ns.  Co.  t.  Fronde,  19  D.  649. 

A  treaty  is  a  public  law  of  which  judicial 
notice  will  be  taken  by  the  courts.  Godfrey 
t.  Qodfrey,  79  D.  448. 

14.  Laws  of  the  state.*  — Public  stat- 
utes  are  judicially  noticed.  People  v.  Herki- 
mer, 16  D.  379. 

Courts  take  judicial  notice  of  statutes  con- 
ferring jurisdiction  on  justices  of  the  peace 
in  certain  actions.  8tUe$  v.  Stewart,  87  D. 
142. 

Courts  are  bound  to  take  notios  as  well 
the  time  when  a  publio  statute  goes  into 
effect  as  its  provisions.  Attorney-General 
v.  Foote,  78  D.  689;  Heatton  v.  OneinnaU  etc 
R.  R.  Co.,  79  D.  430. 

Courts  of  Indiana  must  take  judicial  notios 
of  what  is  and  what  is  not  the  publio  statu- 
tory law  of  the  state.  Boone  v.  Browne,  96 
D.  710. 

15.  Lawsof  a  sister  state.  —The  laws 
of  another  state  cannot  be  notioed  Judicially; 
but  must  be  pleadsd  and  proved.  Mason 
v.  Wash,  12  D.  138;  Bogge  v.  Reed,  12  D. 
482;. Scott  v.  Coleman,  16  D.  71;  Holmee  v. 
Broughton,  26  D.  636;  Hale  v.  New  Jereey 
Steam  Nov.  Co.,  39  D.  398;  PeUon  v.  Plainer, 
42  D.  197;  Buford  v.  HolUman,  60  D.  223; 
Blyetone  v.  Surgett,  68  D.  668;  Rave  v. 
Heaton,  76  D.  269;  MuhUng  v.  Sattler,  77  D. 
172;  BrimhaU  v.  Van  Campcn,  82  D.  118; 
Siegel  v.  Robinson,  93  D.  776;  Bunt  v.  John- 
son,  4  R.  631. 

Courts  of  one  state  will  not  take  judioial 
cognisance  of  any  laws  of  sister  state  at  va- 
riance with  the  common  law;  but  upon  com- 
mon-law questions,  the  legal  presumption  is 
that  the  common  law  of  a  sister  state  is  sim- 
ilar to  our  own.  Houghtaling  v.  Ball,  69  D. 
331. 

Judicial  notice  must  be  taken  of  the  laws 
of  a  mother  state  which  were  in  existence  at 
the  time  of  the  separation  from  such  state. 
Holley  v.  Holley,  12  D.  342. 

A  court  cannot  judicially  know  the  rate  of 
interest  in  another  state,  until  it  has  been 
ascertained,  as  any  other  fact,  by  the  finding 
of  a  jury.  Cooke  v.  Crawford,  46  D.  93; 
Holley  v.  Holley,  12  D.  342;  Harrison  v. 
Harrison,  66  D.  227. 

A  court  cannot  judicially  know  the  inter- 
est allowable  in  South  Carolina  from  the 

•  Judicial  notice  of  laws,  see  note,  11 D.  780-786 


1302 


EVIDENCE,  I,  2. 


For  Index  to  Notes  In  American  Decision*  and  American  Reports,  too  Volume  1* 

table  required  to  be  appended  by  the  secre- 
tary of  state  to  the  published  acts  of  the 
legislature,-  Harrison  v.  Harrison,  56  D. 
227. 

The  courts  of  one  state  are  not  bound  to 
take  judicial  cognizance  of  the  usury  laws  of 
another  state;  and  one  who  sets  up  the  usu- 
rious, and  therefore  void,  nature  of  a  con- 
tract made  in  another  state  must  also  show 
what  are  the  usury  laws  of  such  other  state. 
Klinck  v.  Price,  6  R.  268. 

Judicial  notice  is  taken  in  Connecticut  of 
laws  of  sister  states,  as  printed  by  authority, 
and  of  the  printed  reports  of  their  judicial 
decisions  as  evidence  of  the  common  law; 
but  this  is  by  virtue  of  statutory  provisions 
on  the  subject.  Hale  v.  New  Jersey  Steam 
Nav.  Co.,  39  D.  398. 

Laws  not  prevailing  as  law  without  proof 
in  the  jurisdiction  where  cause  is  tried 
cannot  be  given  as  absolute  rules  existing  for 
the  guidance  of  the  jury.  If  not  admitted 
or  conceded,  they  must  be  proved  as  other 
matters  of  fact.  Sawyer  v.  Eastern  Steamboat 
Co.,  74  D.  463. 

Courts  take  notice  of  constitutions  of  sister 
states;  and  when  it  appears  therefrom  that 
the  court  rendering  the  judgment  in  dispute 
was  one  of  general  jurisdiction,  it  will  be 
deemed  conclusive  in  the  state  where  the 
action  is  brought.  Butcher  v.  Bank  of  Browns- 
vilk,  83  D.  446. 

16.  Laws  of  foreign  countries.  —  For- 
eign laws  must  be  proved  as  facts,  and  will 
not  be  judicially  noticed.  Philips  v.  Qregg, 
36  D.  158;  BracteU  v.  Norton,  10  D.  179; 
Ocean  Ins.  Co.  v.  Fronds,  19  D.  549;  Peek  v. 
Hibbard,  62  D.  605;  W!dddenr.Seelye,WD. 
661. 

Foreign  revenue  laws  will  not  be  noticed 
here  judicially.  McFee  v.  S.  C.  Ins.  Co.,  13 
D.  757;  Kohn  v.  Schooner  Renaisanee,  52  D. 
577. 

Unwritten  foreign  law  is  to  be  proved  as 
a  fact.     Owen  v.  Boyle,  32  D.  143. 

Courts  cannot  take  judicial  notice  of  a 
foreign  law  creating  a  foreign  corporation,  or 
of  a  private  statute  oreating  a  domestic  cor- 
poration. HoUoway  v.  Memphis  etc  R.  R. 
Co.,  76  D.  68. 

Courts  of  Louisiana  have  judicial  knowl- 
edge of  the  laws  of  Spain,  and  that  they,  be- 
fore the  revolution  in  South  America,  were 
the  laws  of  the  new  republics,  and  will  de- 
cide cases  according  to  those  laws,  unless 
they  are  shown  to  be  abrogated.  Arayo  v. 
Ourrell,  20  D.  286. 

Courts  of  this  country  take  notice  of  the 
common  law  of  England  without  proof;  not, 
however,  because  it  is  the  common  law  of  a 
foreign  country,  but  because  it  has  become 
a  law  to  us,  and  we  look  to  it,  without  proof, 
as  to  our  own  law.  Owen  v.  Boyle,  32  D. 
143. 

17.  Geographical  facts  and  divisions. 
— Judicial  notice  must  be  taken  of  the  vari- 


ation of  the  magnetic  from  the  true  meru 
Bryan  v.  Beckley,  12  D.  276. 

Courts  will  take  judicial  notice  that  the 
province  of  Upper  Canada  is  a  foreign  coun- 
try; that  it  forms  no  part  of  our  own;  that 
it  has  a  government  and  courts;  and  that 
these  courts  proceed  according  to  the  course 
of  the  common  law.  Lazier  v.  WestcoU,  82 
D.  404. 

Judicial  notice  will  be  taken  that  city  of 
Monmouth  is  in  Warren  County,  Illinois, 
and  it  will  be  presumed  that  the  city  of 
Monmouth,  Illinois,  was  intended,  where,- 
in  an  action  of  ejectment  in  Illinois,  a  deed 
offered  in  evidence  described  the  premises 
conveyed  as  "lot  5  in  block  1  in  Haley's 
addition  to  the  city  of  Monmouth."  Hard' 
ingv.  Strong,  89  D.  415. 

The  civil  divisions  of  the  state  into  coun- 
ties, etc.,  must  be  taken  notice  of  judicially 
by  the  court    State  v.  Glasgow,  2  D.  629. 

A  court  will  not  take  judicial  notice  that 
a  particular  locality  is  or  is  not  within  a 
particular  county.  Boston  v.  State,  32  R. 
575. 

Courts  take  judicial  notice  of  the  naviga- 
bility of  large  rivers.  Wood  v.  Fowler,  40 
R.  330;  Boss  v.  Faust,  23  R.  655, 

Judicial  notice  may  be  taken  of  the  dis- 
tance between  well-known  cities  of  the 
United  States,  and  of  the  ordinary  speed  of 
railway  trains  between  the  same.  Pearce  v. 
Lang/it,  47  R.  737. 

18.  Historical  facts.  —A  judge  is  pre- 
sumed to  know  the  history  of  the  country  in 
which  he  presides,  and  the  leading  traits  en- 
tering into  that  history.  Conger  v.  Weaver, 
65  D.  528. 

The  supreme  court  of  Louisiana  will  take 
judicial  notice  of  historical  facts  in  relation 
to  the  source  whence  judges  of  courts  over 
which  it  exercises  appellate  jurisdiction  de- 
rived their  power  to  preside  in  other  tri- 
bunals at  a  time  when  the  state  laws  were 
merely  subsidiary  to  military  rule.  Lanfear 
v.  Mestier,  89  D.  658. 

Courts  take  judicial  notice  of  matters  of 
publio  history  affecting  the  whole  people, 
such  as  the  existence  of  a  civil  war  and  the 
particular  acts  that  led  to  it;  and  the  court, 
in  ascertaining  such  matters,  may  resort  to 
such  documents  of  reference  a*  may  be  at 
hand,  and  as  may  be  worthy  of  confidence. 
Swinnerton  v.  Columbian  1.  Co.,  93  D.  560. 

Courts  judicially  know,  as  part  of  the  ec- 
clesiastical history  of  this  country,  that  the 
Methodist  Episcopal  Church,  South,  and  the 
Methodist  Episcopal  Church  of  the  United 
States,  have  teen  since  the  year  1845  sepa- 
rate, distinct,  and  independent  organiza- 
tions.    McKinney  v.  Origgs,  96  D.  360. 

When  there  are  two  conflicting  legisla- 
tures, each  claiming  of  right  to  exercise 
legislative  functions,  it  is  for  the  courts  to 
determine  which  has  the  lawful  authority, 
and  on  such  inquiry  the  courts  are  bound  te 


IVIDENCK,  I,  2. 


For  Index  to  Notes  In 

take  judicial  notice  of  the  acts  of  the  execu- 
tive end  legisUtive  departments,  of  historical 
bete,  end  of  matters  of  public  notoriety  and 
current  interest.  Prince  ▼.  SHUm,  36  R. 
325. 

19.  Course  of  trade  or  trasdnes*.  — 
The  custom  of  merchants  recognised  by  law 
of  the  state,  in  relation  to  protests  and  no- 
tices of  non-payment  of  bills  of  exchange,  is 
the  same  as  that  in  England,  and  of  which 
judicial  notice  will  be  taken.  Fleming  ▼. 
MeClurc,  2  D.  671. 

Courts  will  not  take  judicial  notice  of 
current  rates  of  exchange  between  commer- 
cial points.  The  rate  must  be  proved  by 
extrinsic  evidence.  Lowe  v.  Bliss,  76  D.  742. 

Courts  will  judicially  notice  the  duties  of 
a  common  carrier  annexed  by  law  to  the 
contract  to  carry;  and  in  an  action  by  a  pas- 
senger against  a  railroad  company  for  in- 
juries received  in  alighting,  the  complaint 
need  not  allege  the  duty  of  the  company  to 
provide  a  safe  mode  of  exit  from  the  oar. 
EvansviUe  etc  B.  B.  Co.  v.  Duncan,  92  D. 
322. 

Courts  will  not  take  judicial  notice  of  the 
rule  for  the  measurement  of  corn  in  the 
shock,  nor  that  a  railroad  car  of  given  di- 
mensions cannot  contain  three  hundred 
bushels  thereof.  South  etc  Ala.  B'y  Co.  v. 
Wood,  49  R.  819. 

30.  Coins  and  currency.*  —  The  Con- 
federate States  had  no  power  to  coin  money 
or  issue  treasury  notes;  but  the  courts  will 
take  cognizance  of  the  fact  that  they  did 
issue  such  notes,  and  that  for  a  time  in  the 
revolted  states  the  notes  served  the  purpose 
of  money.     Henly  v.  Franklin,  91  D.  296. 

21.  Elections  and  functions)  of  pub- 
lie  officers,  f  —  The  court  will  take  judicial 
notice  of  the  official  character  of  the  sheriif, 
but  not  of  his  deputies.  Slaughter  y.  Barnes, 
13  D.  190;  nor  of  a  deputy  marshal.  Ward 
v.  Hemy,  88  D.  672. 

The  court  may  take  judicial  notice  of  who 
are  justices  of  the  peace  of  the  county  in 
which  it  is  sitting.  Livingston  v.  Ketielle,  41 
D.  166;  Graham  v.  Anderson,  92  D.  89. 

A  court  is  presumed  judicially  to  have 
known  of  the  expiration  of  the  term  of  office 
of  the  sheriff,  its  executive  officer,  whether 
by  limitation  or  death,  and  in  the  appoint- 
ment of  another  officer  to  have  acted  on  its 
S*  ididal  knowledge.  SaUonstaU  v.  Riley,  65 
.334. 

Courts  take  judicial  notice  of  the  accession 
of  persons  to  and  holding  of  offices  under  the 
constitution;  and  persons  while  they  remain 
in  office  and  exercise  the  official  duties 
thereof  are  regarded  by  the  courts  as  officers 
<U  facto.    State  v.  Williams,  68  D.  65. 

*  When  and  to  what  extent  courts  will  recognise 
different  kinds  of  money,  both  being  legal  ten- 
der, see  note,  87  D.  125-128. 

t  Judicial  notice  of  officers,  see  note,  18  D.  192, 
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The  court  trying  a  case  takes  judicial  no- 
tice of  the  civil  officers  of  the  county  in 
which  it  holds  its  sittings.  And  where  an 
affidavit  for  attachment  appears  on  its  face 
to  have  been  made  in  the  county  where  the 
suit  is  brought,  and  the  jurat  is  signed  by  a 
person  as  notary  public,  it  will  be  intended 
that  he  was  a  notary  for  that  county.  Dyer 
r.  Flint,  74  D.  78. 

The  court  will  take  judicial  notice  that  a 
certain  person  was  governor  of  the  state  at 
a  certain  date,  and  of  the  genuineness  of  his 
signature.  Wells  v.  Jackson  Iron  Mfg.  Co., 
90  D.  675. 

28.  Corporate  charters.  —  Charters  and 
by-laws  must  be  proved;  they  cannot  be  ju- 
dicially noticed.  Haven  v.  N.  B.  Asylum, 
38  D.  512. 

Courts  will  take  judicial  notice  of  the  ex* 
istence  of  corporations  formed  under  the 
laws  of  their  own  state,  but  not  of  foreign 
corporations.  Lewis  v.  Bank  of  Kentucky,  40 
D.  469. 

A  bank  is  a  private  corporation,  and  Its 
charter  a  private  act,  to  be  pleaded  and 
proved  like  all  other  private  acts,  and  the 
court  will  not  take  judicial  notice  of  it  with* 
out  such  proof.  First  Nat.  Bank  v.  Oruber, 
30  R.  378.  Contra,  Commercial  Bank  v. 
Newport  Mfg.  Co.,  35  D.  171. 

23.  Municipal  charters.  —Courts  will 
take  judicial  notice  of  acts  creating  munici- 
pal corporations.  PrtU  v.  McDonald,  12  EL 
423. 

Where  every  locality  of  two  hundred  in- 
habitants may  incorporate  itself  as  a  town, 
the  courts  will  not  take  judicial  notice  of 
such  incorporation.  Temple  v.  State,  49  R. 
200. 

24.  Existence  of  peaceor  war. —The 
courts  of  Louisiana  will  notice  judicially, 
without  proof,  all  military  orders  issued  by 
the  commanding  general  while  New  Orleans 
was  held  by  the  United  States  troops,  and 
which  affected  the  action  of  and  the  proceed- 
ings in  the  courts  of  Louisiana.  Taylor  v, 
Graham,  89  D.  699;  New  Orleans  etc  Co.  v. 
Templeton,  96  D.  385. 

Courts  judicially  know  that  Memphis  was 
in  the  federal  military  occupation  in  May, 
1862,  and  within  the  confederate  military 
lines  in  December,  1862.  Hyatt  v.  James, 
92  D.  505. 

The  court  will  judicially  notice  that  in 
September,  1867,  the  civil  state  government 
of  Arkansas  was  provisional,  and  that  the 
commanders  of  the  United  States  military 
forces,  by  acts  of  Congress  and  orders  of  the 
President,  were  then  clothed  with  power  and 
authority  to  arrest  and  imprison  citizens  whe 
willfully  violated  the  laws,  regulations,  and 
rules  prescribed  by  the  federal  government. 
Belding  v.  State,  99  D.  214. 

25.  Matters  that  will  not  bo  Jndi- 
dally  noticed. — Individual  and  ex  train* 
dicial  knowledge  cannot  be  resorted  to  by 
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the  oonrt  to  supplement  the  record.    New 
Orleans  v.  Ripley,  25  D.  175. 

The  fact  that  two  names  are  ordinarily 
pronounoed  eo  nearly  alike  aa  not  to  be  dis- 
tinguishable is  not  within  the  judicial  knowl- 
edge of  the  oonrt  /tonus*  v.  United  Stat*, 
89  D.  457. 

City  ordinances  are  not  subject  of  judicial 
notice;  when  relied  on,  they  most  be  pleaded. 
Mooneu  v.  Kenuett,  61  D.  576. 

Judicial  oognixance  cannot  be  taken  of  the 
existence,  situation,  and  limits  of  a  place, 
not  being  a  public  corporation,  described  by 
its  name  only.  Blanding  v.  Sargent,  66  D. 
720. 

3.  Presumption*. 

96.  In  general. —Legal  presumptions 
are  rules  established  by  the  common  law  or 
statute,  and  are  founded  upon  the  first  prin- 
ciples of  justice,  or  the  laws  of  nature,  or  the 
experienced  oourse  of  human  conduct  and 
afiairs,  and  tip  connection  usually  found  to 
exist  between  certain  things.  McCagg  v. 
Heacock,  85  D.  327. 

Where  one  fact  is  proved  or  ascertained, 
another,  its  uniform  concomitant,  is  univer- 
sally and  safely  presumed;  and  it  is  this  uni- 
formly experienced  connection  which  leads 
to  its  recognition  by  law,  without  other 
proof.  Many  of  these  presumptions  are  con- 
clusive because  they  have  been  found  to  be 
so  general  and  uniform  as  to  render  it  expe- 
dient, from  motives  of  publio  policy,  for  the 
sake  of  greater  certainty  and  the  promotion 
of  the  quiet  and  peace  of  the  community, 
that  this  connection  of  fact  should  be  taken 
to  be  inseparable  and  universal.    lb. 

A  legal  act  ia  presumed  to  be  done  for  a 
legal  purpose,  until  the  contrary  is  made  to 
appear  by  satisfactory  evidence;  but  if  it  be 
shown  to  be  done  for  an  illegal  purpose, 
equity  will  restrict  its  operation  to  the  ob- 
jects which  might  legally  be  accomplished  by 
it     McDonald  v.  Netieon,  14  D.  431. 

Presumptions  between  a  wrong-doer  and 
the  person  wronged  should  be  made  in  favor 
of  the  latter.  Costigan  v.  M.  At  H.  B.  B.  Co., 
43  D.  758. 

Presumptions  can  only  stand  when  com- 
patible with  conduct  of  those  to  whom  it  may 
oe  sought  to  apply  them;  and  still  more, 
must  give  place  when  in  conflict  with  clear, 
distinct,  and  convincing  proof.  WhUaker  v. 
Morrison,  44  D.  627. 

A  beneficiary's  assent  to  a  trust  created  for 
his  benefit  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary.  Stockard  v. 
Stockard,  46  D.  79. 

Strict  proof  may  be  dispensed  with  after 
great  lapse  of  time,  and  its  place  may  be 
supplied  by  presumption.  8tevenson  v.  Mc- 
Beary,  51  D.  102. 

Omission  to  produce  material  testimony 
within  one's  power  raises  a  presumption  that 
it  would  be  adverse.  Danner  v.  South  Caro- 
lina R.  R.  Co.,  55  D.  678. 


A  presumption,  like  a  fact  proved,  remains) 
available  to  the  party  in  whose  favor  it 
arises  until  overcome  by  opposing  evidence. 
Bates  v.  Pricket,  61  D.  73;  New  Orisons  etc. 
Co.  v.  Templeton,  96  D.  385. 

Presumptions  of  facts  which  eould  not 
have  existed  are  often  indulged  to  settle  dis- 
pute* and  quiet  possession,  Conger*.  Wea* 
verf  65  D.  528. 

A  trustee  who  sets  up  a  claim  for  his  ess* 
turn  que  trust,  in  a  proceeding  to  try  right  to 

gersonal  property  levied  on,  is  presumed  to 
ave  been  properly  appointed,  in  the  absence 
of  a  showing  to  the  contrary.  Shirley  ▼. 
Fear**,  69  D.  375. 

It  is  presumed  that  vendors  who  have  sold 
goods  on  credit  believed  at  the  time  of  the 
sale  that  the  vendee  was  solvent  and  able  to 
pay  for  them.    O'Brien  v.  Horris,  77  D.  284. 

The  court  will  not  presume  a  state  of 
facts  injurious  to  fair  dealing  and  common 
honesty.  8tewart  v.  Preston,  44  D.  621; 
Jackson  v.  Milter,  21  D.  316;  therefore  a 
deed  will  not  be  presumed  if  it  eould  only 
be  in  fraud  and  injury,  Habersham  v.  Hop* 
kins,  53  D.  676. 

The  law  makes  no  presumption  against  is- 
sue, where  the  party  is  shown  to  have  been 
married,  and  his  wife  to  have  been  living  at 
the  time  of  the  last  intelligence  of  her.  Bat 
the  plaintiff  must  show  either  that  he  had 
no  issue,  or  that  issue  is  extinct.  8prigg  v. 
Moale,  92  D.  698. 

The  presumption  that  services  were  ren- 
dered on  credit  of  government  does  not  ex* 
ist,  where  it  does  not  appear  that  the  person 
on  whose  request  they  were  rendered  waa 
known  to  the  one  rendering  them  to  be  act- 
ing as  a  government  official,  and  where,  in 
fact,  he  held  no  commission  or  appointment* 
the  only  transaction  between  him  and  the 
government  being  that  the  government  sur- 
rendered a  ship  to  him,  about  which  the 
services  were  rendered,  with  the  understand- 
ing that  he  was  to  look  to  the  ship  for  the 
Sayment  of  all  expenses.  Delano  v.  Qoodwm, 
7  D.  601. 

97.  Frasramptians)  in  flavor  of  inno- 
cence.*—  A  prisoner  is  to  be  considered 
innocent  until  his  guilt  is  proved.  State  v. 
Smith,  64  D.  578.  He  may  stand  on  this 
presumption,  withholding  all  proof,  until 
the  prosecution  has  made  out  a  complete  case. 
Home  v.  State,  81  D.  499. 

It  is  presumed  that  men  intend  to  do  what 
they  have  right  and  power  to  do,  rather  than 
what  is  beyond  their  right  and  power.  Peot 
v.  Morris,  74  D.  68. 

The  law  presumes  that  all  acts  are  done  in 
good  faith,  until  there  is  evidence  to  the  con- 
trary.    McCagg  v.  Heacock,  85  D.  327. 

The  presumption  of  innocence  should  be 
indulged  in  civil  cases  in  which  the  plead- 
ings do  not  charge  a  criminal  offense,  but 

*  Presumption  of  guilt,  statutes  creating,  see 
note,  86  B.  102, 108. 
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either  side  relies  upon  establishing  a  criminal 
offense  against  the  other,  and  the  presump- 
tion can  be  rebutted  only  by  such  evidence 
10  satisfies  the  mind  of  the  jury.     Clearer 
jmof  is  necessary  in  such  case  than  in  one 
involving  no  criminality,  bat  the  sufficiency 
of  the  proof  is  to  be  left  to  the  jury,  and  the 
role  of  reasonable    doubt  does  not  apply. 
Spragvev.  Dodge*  95  D.  528. 

Revenue  laws  axe  presumed  to  have  been 
complied  with  when  nothing  appears  to  the 
contrary.     Smith  v.  Jordan,  97  D.  232. 

28.  PresnuxLptioxi.  that  fact  once 
proved  still  eaciertsk*  — The  presumption 
is,  that  when  a  certain  state  of  facts  is 
proven  to  exist,  tbey  continue  until  that  pre- 
sumption is  rebutted  by  proof  or  some  coun- 
ter-presumption suiaiiig  from  lapse  of  time 
or  other  circnmstavnce.  Table  Mountain  etc. 
Co.  v.  Waller'*  etc  Co.*  07  D.  526. 

The  existence  of  a  person  ouoe  proved,  the 
presumption  ia  that  be  or  she  continued  to 
five  for  seven  yeaxsv  JProctor  v.  McCaU,  23 
D.  136. 

Where  a  trust  deed  recites  indebtedness, 
the  presumption  is  that  such  indebtedness 
remains  unpaid,  which  presumption  is  only 
to  be  rebutted  by  affirmative  proof  of  its 
payment.     Grtiham  v.  Anderson,  02  D.  89. 

29.  Tf  mm  million   that  officers  have 

performed  theix*    official  duties.  —The 

presumption  is  that  a  public  officer  does  his 

duty,  but  this  presumption  may  be  rebutted. 

Farrv.  Sims*  24  IX   396;  Squierv.  Stockton, 

52  D.  583;  Dubuc  v.   Tom,  92  D.  526.     Such 

presumption   can  only  be  repelled  by  clear 

evidence    of    illegality.      Commonwealth   v. 

8u'/er,  64  D.  680. 

ftence,  where  a  deputy  sheriff  had  an  exe- 
cution against  a  party,  returnable  in  Feb- 
ruary, and  in  March  following  the  debtor 
■old  a  pair  of  horses  which  he  had  in  his 
possession  at  the  delivery,  and  on  the  return 
day  of  the  execution,  and  the  deputy  sheriff 
afterwards  took  and  sold  the  horses  under 
the  execution,  —  held  in  an  action  of 
trespass  against  him,  that  it  would  be  pre- 
sumed, in  the  absence  of  proof  to  the  con- 
trary, that  he  had  lawfully  levied  upon  the 
property  before  the  return  day.  HartweU  v. 
Moot,  10  D.  232. 

This  presumption  will  be  indulged  in  to 
support  sales  under  state  revenue  laws,  un- 
til the  contrary  is  shown.  Terry  v.  Bleiyht, 
16  D.  101;  ana  where  the  record  is  silent  as 
to  whether  a  constable  gave  due  notice  of  a 
sale,  by  advertising  it  as  required,  or  not. 
Cu&ertaon  v.  MilholUn,  85  D.  428. 

Where  an  execution  sale  is  shown,  and  it 
also  appears  that  an  order  of  confirmation 
was  entered,  and  the  testimony  of  the  sher- 
iff is  offered  to  the  point  that  from  his  uni- 
form habit  in  such  cases  he  is  certain  that 
he  must  have  executed  the  deed  properly, 

*  Presumption  of  continuance  of  fact  once 
wn  to  exist*  see  note,  &)  R.  2v7-40fc 
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there  will,  in  case  the  deed  itself  cannot  be 
produced,  be  a  presumption  raised  that  it 
was  executed  in  due  form.  Armstrong  v. 
McCoy,  31  D.  436. 

A  presumption  exists  that  a  sheriff  dis- 
charged his  official  duty,  by  first  serving 
attachments  that  issued  on  the  petition  first 
served.    Buckner  v.  Bush,  85  D.  634. 

Courts  will  not  presume  fraud  or  malver- 
sation on  part  of  a  public  officer.  Portia  v. 
Hill,  98  D.  481. 

No  •  presumption  arises  that  payments 
made  by  an  officer  into  the  treasury,  after 
the  commencement  of  his  second  term,  are 
made  on  account  of  the  revenue  of  the  sec- 
ond term,  as  he  may  make  payments  before 
he  becomes  chargeable  with  any  sums  re- 
ceived from  the  revenue  of  his  second  term; 
but  if,  after  he  is  properly  chargeable  with 
money  for  the  term,  he  makes  a  payment, 
it  may  be  presumed  that  it  was  on  account 
of  the  indebtedness  for  that  term;  but  it 
may  be  shown  to  be  otherwise.  State  v. 
Smith,  72  D.  204. 

No  presumption  is  indulged  that  an  offi- 
cer acting  under  a  naked  statutory  power, 
with  a  view  to  divest,  upon  certain  oontin- 

geucies,  the  title  of  the  citizen,  has  done  his 
uty,  and  complied  with  the  law;  the  pur- 
chaser relying  upon  the  execution  of  the 
power  must  show  that  every  preliminary 
step  prescribed  by  the  law  has  been  fol- 
lowed.    Keone  v.  Cannovon,  82  D.  738. 

80.  Presumption  that  letter  mailed 
reached  its  destination.  —  A  letter  prop- 
erly mailed  and  directed  is  presumed  to 
have  been  received.  Russell  v.  Buckley,  70 
D.  167;  Com.  v.  Jeffries,  83  D.  712;  Huntley 
v.  JVluttier,  7  R.  536;  and  the  same  is  true 
of  telegrams  given  to  a  telegraph  company 
for  transmission,  and  properly  addressed, 
and  the  presumption  becomes  conclusive 
when  not  denied.  Oregon  8.  S.  Co.  v.  Otis* 
53  R.  221;  and  the  party's  denial  of  the  re- 
ceipt simply  raises  a  question  of  fact.  How- 
ard v.  Daly,  19  R.  285. 

Depositing  a  letter  in  the  post-office  is  a 
fact  from  which  the  jury  may  infer  that  the 
person  to  whom  it  was  addressed  had  notice 
of  its  contents.  Hartford  Bank  v.  Hart,  8 
D.  274, 

The  mailing  of  a  letter  does  not  raise  the 
presumption  that  it  was  received,  but  is  a 
circumstance  to  be  considered.  Sullivan  v. 
KuyhendaU,  56  R.  901;  Freeman  v.  Morey,  71 
D.  527;  First  Nat.  Bank  v.  McManigle,  8  R. 
236. 

Proof  that  money  was  inclosed  by  the  post- 
master at  M.,  in  an  envelope  directed  to  the 
cashier  of  a  bank  at  B.,  and  then  inclosed  in 
a  registered  envelope  directed  to  the  post- 
master of  B.,  and  deposited  in  the  mail-bag 
for  the  post-office  at  B.,  is  not  sufficient  to 
justify  a  jury  in  finding  that  the  bank  re- 
ceived the  money.  First  Not  Bank  v.  He- 
Many  le,  8  &  236; 
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Where  a  fire  insurance  policy  provides 
that  notioe  oi  losses  shall  forthwith  Be  given 
to  the  secretary  of  the  oompany,  the  mailing 
of  such  notice,  properly  addressed,  is  pre- 
sumptive evidence  of  service.  8uaquehanna 
MuL  Fire  Ins.  Co.  v.  Tunkharmock  Tow  Co., 
89  R,  816. 

31.  Piosumptions  in  favor  of  juris- 
diction. —  Jurisdiction  of  the  United  States 
courts  will  be  presumed  where  nothing  ap- 
pears to  the  contrary.  Thorn*  v.  Southard, 
26  D.  467. 

An  averment  of  jurisdiction  in  suing  on  a 
justices  judgment  recovered  in  New  York, 
or  of  the  steps  by  which  he  aoquired  juris- 
diction, is  unnecessary,  where  the  amount, 
date,  and  place  of  the  recovery,  and  the 
justice's  name  and  office,  are  alleged.  Stilts 
v.  Stewart,  27  D.  142. 

82. and  regularity  in  legal  pro- 

osedings.  —  Every  presumption  is  indulged 
in  favor  of  a  judgment;  and  where  there  is 
no  statement  of  facts,  it  must  be  presumed 
that  everything  was  proved  which  was  sus- 
oeptible  of  legal  proof  Waiting  v.  KmnartL 
60  D.  216. 

The  presumption  that  the  proceedings  of  a 
court  of  record  have  been  rightly  done 
arises  only  between  the  parties  to  such  pro- 
ceedings; never  between  a  party  and  a 
stranger.    Seeehrist  v.  Baskht,  42  D.  261. 

Where  the  return  of  an  officer  of  a  levy 
upon  and  sale  of  land  is  defective,  no  pre- 
sumption arises  from  the  lapse  of  sixteen  years 
that  the  statutory  requirements  were  com- 
plied with.    Banister  v.  Higginson,  32  D.  134. 

There  is  no  presumption  that  a  sheriff  re- 
turned a  writ  at  any  time  prior  to  the  date 
when  the  law  required  him  to  do  so.  Wood' 
ward  t.  Harbin,  37  D.  763. 

Regularity  in  proceedings  leading  up  to  a 
sheriffs  sale  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary.  Leger  v.  Doyle,  70 
D.  240. 

A  prima  fade  presumption  in  favor  of  the 
proper  probate  of  a  deed  is  raised  in  Georgia, 
under  the  act  of  1856,  if  the  records  have 
been  burned;  but  this  may  be  rebutted,  and 
evidence  for  such  purpose  may  be  heard  be- 
fore admitting  a  copy  of  secondary  evidence. 
Oliver  v.  Person*,  76  D.  657. 

The  existenoe  of  a  petition  for  the  probate 
of  a  will,  not  on  file,  may  be  inferred,  after 
the  lapse  of  several  years,  trom  mention  there- 
of in  the  minutes  of  the  probate  court,  and 
reference  thereto  in  books  kept  by  the  clerk, 
and  papers  on  file,  and  oral  testimony  tend- 
ing to  prove  the  fact.  WiU  of  War  field,  83 
D.  49. 

A  presumption  exists,  after  the  lapse  of 
eight  years,  that  a  petition  for  probate  of  a 
will  contained  the  necessary  jurisdictional 
facts,  it  being  shown  that  such  a  petition,  ainoe 
lost  or  destroyed,  was  filed  in  the  proper 
court;  that  the  testator  was  dead  when  it 
was  presented,  and  at  the  time  of  his  death 


resided  in  the  county  where  the  alleged  pro- 
bate was  had;  that  the  petition  was  drawn 
by  lawyers  whose  business  it  was  to  prepare 
such  papers;  that  the  court  assumed  juris- 
diction, took  proof  of  the  execution  of  the 
will,  issued  letters  testamentary,  and  or* 
dared  and  approved  the  sale  of  real  estate 
by  the  executor.    lb. 

88.  Presumptions  as  to  law*  of  other 
states.  —The  law  of  another  state  is  pre- 
sumed to  be  the  same  as  the  law  of  this.  Pee- 
body  v.  CarroU,  13  D.  306;  Moor*  Y.Hood,  70 
D.  210;  Brimhall  v.  Van  Oasnpen,  82  D.  118; 
Petersen  v.  Chemical  Bank,  SSD.  296;  HiUr. 
Wilier,  5  R.  640;  and  it  is  incumbent  on  the 
party  relying  on  any  difference  to  prove  it. 
Rape  v.  Beaton,  76  D.  269. 

The  common  law  is  presumed  to  be  rule  of 
decision  in  other  states,  unless  the  oontrary 
is  expressly  shown.  Thompson  v.  Monrow, 
66  D.  318;  Connor  v.  Trawick,  79  D.  68;  SOU 
v.  Maxson,  2  R.  81;  Carpenter  v.  Grand 
Trunk  R'y  Co.,  39  R.  340. 

The  laws  of  a  nlaoe  where  an  arrest  is 
made  must  determine  its  legality  or  illegal- 
ity;  and  in  the  absence  of  proof  to  the  oon- 
trary, an  arrest  upon  legal  process  in  another 
state  will  be  presumed  justifiable.  Btouffer 
v.  Latshaw,  27  D.  297. 

The  constitutionality  of  the  charter  of  a  cor- 
poration, organised  under  the  laws  of  a  sister 
state,  will  be  presumed,  without  further 
judicial  investigation,  where  it  appears  that 
the  courts  of  that  state  have  interpreted  the 
constitution  as  authorising  the  charter. 
Bank  of  Illinois  v.  8loo,  35  D.  223. 

84.  and  of  foreign  countries.  *-- 

Foreign  laws  must  be  proved,  like  other 
facts;  but  where  a  country,  now  foreign,  once 
formed  a  part  of  the  same  country  with  that 
in  which  the  laws  of  such  foreign  country 
are  relied  upon,  the  laws  common  to  both  as 
the  time  of  separation  do  not  require  proof 
in  either,  and  they  will  be  presumed  to  re- 
main the  same,  unless  the  contrary  be  proved. 
MaJpiea  v.  McKoum,  20  D.  279. 

Courts  will  not  presume  without  evidence 
that  the  common  law  of  England  is  also  the 
common  law  of  her  colonies.  Owen  v.  Boyle, 
32  D.  143. 

Courts  of  Maine  will  not  presume,  without 
evidence,  that  all  property  placed  upon  the 
land  of  another  in  a  foreign  country  is  liable 
to  distress  for  rent  in  arrear,  because  there 
are  many  exceptions  to  such  rule  in  favor  of 
trade  and  commerce.    lb. 

85.  Presumptions  as  to  title  to  land,  t 
—  A  party  destroying  evidence  against  his 
title  raises  a  strong  presumption  against 
it,  but  the  presumption  is  not  conclusive. 
Thompson  v.  Thompson,  68  D.  638. 

*  Presumptions  with  respect  to  foreign  laws,  see 
note.  87  R.  &W-687. 

t  Possession,  when  sufficient  proof  of  title,  see 
note.  60  D.  601-604. 

Presumption  of  conveyance  of  legal  title  ss 
cestui  que  trust,  see  note,  06  D.  479-476. 
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A  presumption  does  not  arise  from  the 
purchase  of  a  particular  estate  in  land  by  a 
remainderman  or  reversioner  that  an  adjust* 
ment  of  a  claim  which  the  vendee  has  against 
the  Tender  is  embraced  in  such  purchase. 
Dupree  v.  Dupree,  09 IX  757* 

Where  title  is  claimed  to  be  hi  a  father 
because  of  his  son's  death,  not  onto  must  the 
death  of  the  son  be  shown,  bet  also  that  he 
died  without  issue.  Stinchfield  v.  Emerton, 
83  D.  624, 

Lapse  of  time  will  supply  want  of  dis- 
tinctness and  directness  of  proof,  and  cor- 
roborate defective  evidence  of  the  ezistenos 
of  a  contract,  but  will  not  create  such  evi- 
dence; but  when  the  alleged  vendee  has 
been  a  long  time  out  of  possession,  the  pre- 
sumptions are  the  other  way,  Wtiley  v.  Day, 
88  D.  662. 

A  party  will  be  presumed  to  have  an  in* 
tercet  in  land  that  he  could  sell  or  assign, 
sad  which  a  court  of  canity  would  recognise 
and  protect  in  the  hands  of  his  vendee  or  as* 
sisnee,  where  at  the  time  of  the  contract  of 
sale  he  wan  in  possession,  cultivating  the 
premises,  and  afterwards  acquired  a  com- 
plete legal  title.   FiUeyv.  Duncan,  93  D.  337. 

86.  Presumptions  in  inspect  to  iden- 
tity. —Identity  of  person  is  presumed  from 
identity  of  name.  Hence,  if  plaintiff  shows 
a  patent  to  A,  and  then  establishes  his  de- 
scent from  a  person  named,  he  need  not 
prove  that  his  ancestor  and  the  patentee  are 
the  same  person.  The  burden  of  showing 
that  they  were  different  persons  rests  on  the 
defendant.     Jackson  v.  King,  15  D.  468. 

Father  and  son  being  both  named  A  B, 
when  that  name  is  used  without  explanation, 
the  father  is  prima  fade  intended.  Brawn 
v.  Benight,  23 U  373. 

Where  the  name  of  a  prior  grantor  and  a 
sebsequent  grantee  of  land  is  the  same  in 
the  conveyances,  he  will  be  presumed  to  be 
the  same  person.    Brown  v.  Met*,  85  D.  277. 

87.  relative  to  life,  death,  and 

survivorship.  —  1.  Ltfe. — Continuance  of 
life  to  common  age  is  presumed,  and  the 
burden  of  proof  lies  upon  the  party  alleging 
the  death;  but  after  an  absence  from  his 
home  or  place  of  residence  seven  years,  with- 
out intelligence  respeotinff  him,  the  presump- 
tion of  life  will  cease,  and  it  is  incumbent  on 
the  party  asserting  it  to  prove  that  the  per- 
son was  living  within  that  time,  Steven*  v. 
McNamara.  68  D.  740. 

The  civil  law  presumes  persons  living  at 
a  hundred  years,  and  the  common  law  does 
not  fall  far  short  of  it.  Wataon  v.  Tindol, 
71  D.  142: 

A  party  must  be  treated  as  living  when 
no  evidence  is  introduced  to  show  his  death. 
Ptobodu  t.  HeweU,  83  D.  486. 

Liu  is  presumed  to  have  continued  for  the 
period  of  seven  years  after  a  person  was  last 
heard  from,  unless  he  is  shown  to  have  been 
subjected  to  some  special  peril,  and  the  mere 
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fact  of  his  going  to  sea  will  not  justify  a  pre- 
sumption of  his  death  at  any  time  less  than 
seven  years  after  he  was  last  heard  from. 
Burr  v.  Sim,  33  D.  50. 

2.  Dearth— By  the  civil  law,  death  is 
never  presumed  from  absence;  for  an  ab- 
sentee is  presumed  to  live  till  the  oontrary 
is  proved,  or  until  he  attains  the  age  of  a 
hundred  years,    /fines  v.  Berwick,  5  D.  727. 

Where  a  person  has  been  absent  many 
years  without  being  heard  of,  and  there  ap- 
pears nothing  to  account  for  it,  a  jury  may 
and  ought  to  presume  his  death*  Accord- 
ingly, where  fourteen  years  and  nine  months 
had  elapsed  from  the  time  a  person  was  last 
heard  of  and  the  time  of  bringing  the  action, 
and  when  last  heard  from  he  was  at  a  place 
between  which  and  his  home  there  was  free 
and  regular  communication,  and  he  than  ex- 
rested  his  intent  to  return,  his  death  should 

presumed.    MUier  v.  Beatee,  8  D.  668. 

Presumption  of  death,  without  issue,  will 
arise  where  inquiries  made  concerning  par- 
ties disclose  that  nothing  has  been  heard  of 
them  for  seventy  years.  King  v.  Fowler,  22 
D.370. 

When  a  person  goes  abroad,  and  has  not 
been  heard  of  for  a  long  time,  the  presump- 
tion of  the  continuation  of  life  osases  at  the 
expiration  of  seven  years  from  the  period 
when  he  was  last  heard  of.  And  the  earns 
rule  holds  generally  with  respect  to  persons 
away  from  their  usual  places  of  resort,  and 
of  whom  no  account  can  be  given.  Whiting 
v.  Nkholl,  92  D.  248.  &  P.,  Lewie  v.  Mob- 
leg,  34  D.  379;  but  it  seems  rather  to  be  the 
current  of  authorities  that  the  presumption 
is  only  that  the  person  is  then  dead,  namely, 
at  the  end  of  the  seven  years,  and  does  not 
extend  to  the  death  having  occurred  at  the 
end  or  any  other  particular  time  within  that 
period,  but  leaves  it  ss  a  matter  of  met, 
whether  it  was  at  an  earlier  or  a  later  day. 
State  v.  Moore,  53  D.  401;  StincMeld  v.  Bmer* 
eon,  83  D.  624;  Aehburg  v.  Sander*,  68  D, 
300. 

If  it  be  alleged  that  a  person  died,  or  was 
dead,  at  any  particular  time  within  the 
period  after  which  he  will  be  presumed  to  be 
dead,  the  fact  must  be  established  by  evi- 
dence.   Sprigg  v.  Moale,  92  D.  698. 

The  seven  years*  rule  does  not  exclude  the 
presumption  of  a  party's  death,  though  ab- 
sent for  a  shorter  period,  from  facts  and 
circumstances  tending  to  establish  the  proba- 
bility of  his  death.  TUdaw  v.  Connecticut 
M.  L  L  Co.,  96  D.  136. 

The  presumption  cannot  be  raised  before 
the  end  of  the  seven  years,  unless  the  party 
is  shown  to  have  met  with  some  specific  peril 
before  that  time;  and  the  mere  fact  that  the 
person  was  a  passenger  upon  a  vessel,  that 
neither  he  nor  the  vessel  nor  the  crew  had 
been  heard  of  for  sixteen  months,  and  that 

*  Presumption  of  death,  when  indulged,  see 
notes,  92  D.  704-708;  46 K.  761-77* 
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Hit  vessel  and  its  master  had  been  given  up 
as  lost,  is  not  sufficient  to  shorten  the  time. 
A$hbury  v.  Sander*,  68  D.  300. 

The  death  of  an  absent  person  may  be  pre- 
sumed in  less  than  seven  years  from  the  date 
that  he  was  last  heard  from,  not  only  from 
evidence  that  he  was  exposed  to  peril  which 
probably  resulted  in  his  death,  but  from 
other  facts  and  circumstances  tending  to 
show  such  a  result.  Tisdale  v.  Connecticut 
M.  L.  I.  Co.,  96  D.  136;  such  as  the  im- 
probability of  and  lack  of  motive  for  aban- 
doning his  home.  Cox  v.  Ellsworth,  63  R. 
827. 

Evidence  of  character,  habits,  affections, 
attachments,  prosperity,  domestic  relations, 
objects  in  life,  etc.,  making  the  abandon- 
ment of  home  and  family  improbable,  and 
showing  a  want  of  all  those  motives  supposed 
to  influence  men  to  such  acts,  may  be  suffi- 
cient to  raise  the  presumption  of  death;  or 
from  which  the  death  of  one  absent  and  un- 
heard from  may  be  inferred,  without  regard 
to  the  duration  of  such  absence.  Tisdaie  v. 
Connecticut  M.  L.  I.  Co.,  96  D.  136. 

The  granting  of  letters  of  administration 
is  prima  facie  evidence  of  the  death  of  the 
party  upon  whose  estate  they  are  issued; 
out  the  presumption  of  death  thus  raised  is 
of  the  lowest  class,  is  weak  and  inconclusive, 
and  may  be  rebutted  by  slight  evidence.  lb. 

Where  a  prima  facie  case,  as  to  the  pre- 
sumption of  death,  has  been  made,  the  jury 
must  determine,  under  proper  directions 
from  the  court,  what  quantity  of  evidence 
will  outweigh  the  presumption  thus  raised. 
lb. 

When  a  presumption  arises  from  lapse  of 
time  that  officers  who  made  records  are  dead, 
so  that  no  amendment  to  such  records  can 
be  made,  evidence  of  such  fact  should  be 
submitted  to  jury,  with  instructions  that 
they  are  authorised  to  presume  that  officers 
were  duly  elected  and  qualified.  Cast  v. 
Bellow*,  64  D.  347. 

Death  is  not  conclusively  presumed  from 
proof  of  extreme  old  age  of  a  party  when 
last  heard  from;  as  where  it  appeared  that  a 
party  whose  death  was  in  question  in  1857 
was  a  Revolutionary  soldier.  Watson  v. 
Tmdal,  71  D.  142. 

Supposed  death  occasioned  by  shipwreck, 
earthquake,  war,  plague,  explosion,  and  like 
perils,  is  within  the  exclusive  province  of 
the  court  to  determine,  by  the  exercise  of 
a  sound  discretion,  founded  on  the  facts  of 
each  particular  case.  Succession  of  Vogel, 
79  D.  671. 

One's  absence  from  a  particular  place  raises 
no  presumption  of  his  death,  where  there  is 
no  evidence  that  he  *ver  established  his  resi- 
dence there.  SUnchfield  v.  Emerson,  83  D. 
524. 

The  death  of  a  person  may  be  presumed 
to  have  happened  before  bringing  of  suit, 
where  it  would  be  contrary  to  the  ordinary 
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course  of  nature  that  he  should  be  living  at 
that  time,  although  there  is  no  legal  pre* 
sumption  of  the  period  when  death  occurred, 
or  up  to  which  life  endured.  Spriyg  v. 
Moak,  92  D.  698. 

A  person  once  found  to  be  alive  is  pre- 
sumed to  continue  to  live  until  there  be 
proof  to  the  oontrary.  At  the  end  of  seven 
years  from  the  time  he  was  last  heard  of, 
the  presumption  of  life  ceases,  and  the  pre- 
sumption of  death  takes  its  place.  The 
legal  presumption  establishes  not  only  the) 
fact  of  death,  but  also  the  time  of  death. 
Whiting  v.  NichoU,  92  D.  248. 

A  shorter  period  of  absence  than  seven 
years  will  not  suffice  to  raise  the  presump- 
tion of  death,  but  a  party  to  whose  interest 
it  is  to  show  that  he  was  alive  within  that 
time  is  at  liberty  to  do  so  by  such  facts  and 
circumstances  as  will  inspire  that  belief  in 
the  minds  of  the  jury.  The  party  who 
claims  a  benefit  or  interest  in  his  being  alive 
within  the  seven  years  must  prove  it.    lb. 

The  time  of  death  of  a  person  who  cannot 
be  found  is  presumed  to  be  seven  years  from 
the  date  upon  which  he  was  last  heard  from; 
but  the  person  to  whose  interest  it  is  to  show 
that  he  died  before  that  time  may  rebut  this 
presumption  by  showing,  from  facts  and  cir- 
cumstances, that  his  death  in  all  probability 
happened  before  that  day,  or  at  any  particu- 
lar day  between  that  time  and  the  day  he 
was  last  heard  from.    lb. 

Where  an  unmarried  man  has  been  absent, 
and  not  heard  from  for  more  than  twenty- 
five  years,  it  may  be  presumed  that  he  died 
within  the  first  seven  years  of  his  absence, 
and  without  issue.  Shown  v.  McMakin,  42 
R.680. 

Under  a  statute  providing  that  a  person 
absent  from  the  state  for  seven  years  suc- 
cessively shall  be  presumed  dead,  unless 
proved  to  have  been  alive  within  that  time, 
the  burden  of  proof  is  on  the  party  denying 
the  death,  and  the  presumption  is  not  over- 
come by  mere  similarity  of  name,  but  the 
identity  of  the  person  must  be  shown.  Hoyt 
v.  NewboU,  46  R.  757. 

To  rebut  evidence  of  belief  and  reputation 
that  one  was  dead,  founded  on  his  long  ab- 
sence, the  declarations  of  his  deceased  wife 
that  she  received  a  letter  from  him  after  his 
departure  are  competent.  Norris  v.  Ed- 
wards, 47  R.  526. 

3.  Survivorship.*  —  The  presumptions  of 
survivorship,  which  prevail  at  the  civil  law 
where  death  ensues  in  a  common  disaster, 
have  no  sanction  in  our  system  of  jurispru- 
dence, either  as  a  principle  of  the  common 
law,  or  by  statutory  enactment.  Coye  v. 
Leach,  41  D.  518. 

Disparity  of  age  may  be  considered  in  de- 
termining the  question  of  survivorship,  as 

*  Presumption  of  survivorship  when  death  of 
two  or  more  persons  result*  from  tame 
trophe,  see  note,  41  D.'622-fctf. 
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est  wee u  An  adult  and  aa  infant,  or  a  person 
well  stricken  in  yean.    lb. 

No  presumption  of  survivorship  exists,  aa 
between  a  father  seventy  years  of  age,  and 
kis  daughter  thirty-three  years  of  age,  eaoh 
of  whom  perished  in  the  same  disaster.  In 
the  absence  of  ail  evidence  of  survivorship 
in  such  case,  the  presumption  is  that  the 
death  of  each  occurred  at  the  same  instant. 
ik 

In  the  ease  of  a  mother,  aped  sixty-nine 
Years,  her  son-in-law,  agea  forty-five,  and 
his  two  children,  aged  respectively  tan  and 
•even  years,  who  all  perish  in  the  same  ship* 
wreck,  there  is  no  presumption  of  survivor* 
ship.     Newell  v.  Nichols,  81  R.  424. 

M.  Various  presjumptiona  relative 
to  written  instrument*.*—  Lapse  of  time 
earn  never  authorise  the  presumption  that  an 
existing  record  apparently  complete  and  per* 
fact  ia  net  substantially  what  it  always  was, 
sad  especially  that  any  matter  which  it  im- 
ports cv  expresses  is  false.  Shoffar  v.  totes, 
38  D.  164, 

The  presumption  of  aa  extraneous  fact  not 
shewn  by  a  record  may  be  authorised  by 
Is  pee  of  time,  when  it  is  not  indispensable  to 
the  validity  of  the  judgment  that  the  record 
should  exhibit  it,  but  no  presumption  can  be 
allowed  to  eontradiot  a  substantive  fact  ap- 
parent upon  the  face  of  the  record.    lb. 

An  undated  assignment  of  a  note  8a  pre* 
~  to  have  been  made  at  the  date  of  the 

Bates  v.  Pricket,  61  D.  78. 
facta  stated  by  a  party  in  his  pleadings 
avail  him,  it  is  to  be  presumed  that 
sufficient  exist,  and  the  legal  result 
follow.    Louisville  etc  B.  R.  Co.  w. 
Davidson  Co.,  82  D.  424. 

The  court  will  not  presume,  in  the  absence 
of  ether  evidence,  that  the  payee  of  a  note, 
which  appears  by  its  face  to  have  been  exe- 
cuted in  Memphis,  Tennessee,  was  a  citiaen 
of  Louisville,  Kentucky,  at  a  period  six 
months  earlier,  merely  because  at  that  time 
and  place  the  mortgage  whioh  was  gfr*n  to 
secure  the  debt  was  executed.  Hyatt  v. 
/ernes,  92  D.  505. 

The  presumption  that  an  estate  is  situated 
m  a  certain  place,  arising  from  the  met  that  a 
written  contract  to  convey  it  is  dated  at 
that  place,  is  one  of  fact,  and  may  be  rebutted 
by  oral  evidence.    Mead  v.  Parker,  16  R. 

iia 

eV  Best  and  Secondary  Evidence* 

a.  Bale*  Requiring  Best  Evidence. 

80.  The)  general  rule.  —  The  best  evi- 
dence of  which  the  nature  of  the  case  is  ca- 
pable mast  be  given,    Jackson  v.  CuMmm,  18 
D.158. 
A  party  having  the  affirmative  of  an  issue 
produce  the  best  evidence  in  his  posses 
and  failure  to  prodnce  it,  but  an  at- 
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tempt  instead  to  sustain  the  iasue  by  inferior 
evidence,  will  authorise  the  inference  that 
he  does  not  furnish  the  best  evidence  be- 
cause it  would  tend  to  defeat,  instead  of  sus- 
taining, the  issue  en  his  pari,  Spring  Oar* 
den  etc  In*.  Co.  v.  Evans,  66  D.  306. 

The  contents  of  a  memorandum  whioh  is 
in  court  cannot  be  proved  by  parol  for  any 
purpose.  What  is  in  writing  must  be  proved 
by  the  writing  itself.  Higgins  v.  Carlton,  92 
D.  666. 

40.  How  applied  to  rarious  offers  of 
prod  —An  execution  cannot  be  proved  by 
parol;  it  must  be  shown  by  the  records. 
Snyder  r.  Snyder,  6  D.  498. 

rarol  evidence  is  not  admissible  to  shew 
that  an  execution,  under  which  a  levy  and 
sale  were  made,  had  been  withdrawn,  and 
the  levy  abandoned  by  theplaintiff.  /eat* 
son  v.  Vanderheyden,  8  D.  878. 

The  certificates  of  the  master  of  the  ex* 
pensss  incurred  by  aa  agent  upon  the  ves- 
sel are  not  admissible  ia  aa  actioa  by  the 
principal  against  the  agent}  the  master 
should  be  prrtueed.  Nswson  v.  Douglass,  16 
D.  817. 

Declarations  of  ens  interested  in  land 
under  a  written  agreement  are  not  admissi- 
ble, concerning  the  terms  of  such  agreement, 
without  evidence  of  the  loss  of  the  instru- 
ment.   Boyntom  v.  Bess,  19  D.  826b 

The  existence  of  a  Judgment  cannot  be 
proved  by  parol  declarations  of  the  defend- 
ant ia  the  suit     TutU*  v.  Jackson,  21  s>. 


A  copy  of  the  charter  duly  authenticated 
must  be  produced  to  prove  incorporation, 
unless  the  absence  of  such  evidence  is  legally 
aeoounted  for.  WeOand  Canal  Oft.  v.  Hath- 
away,  24  D.  5L 

Evidence  of  the  by-laws  of  a  corporation  ia 
properly  given  by  their  production.  Loom 
lard  v.  Aldrick,  28  D.  881. 

A  certificate  that  a  certain  fact  appears  of 
record,  without  producing  aa  authenticated 
copy  of  the  record,  is  no  evidence  of  the  ex- 
istence of  the  fact  (horn  v.  Boyle,  32  D. 
143. 

Testimony  by  one  surveyor  of  the  decla- 
rations and  opinions  of  another,  while  en- 
gaged in  making  a  survey  of  a  vessel  in  a 
foreign  port,  which  has  been  injured,  is  in- 
admissible on  the  part  of  the  insured  in  an 
action  against  the  insurers  of  the  vessel,  it 
appearing^  that  the  deposition  of  suoh  other 
surveyor  is  in  the  possession  of  the  former. 
Crrok  v.  Com.  Ins.  Co.,  82  D.  271. 

Parol  evidence  is  not  admissible  to  show 
that  a  suit  was  defeated  by  a  plea  of  infancy; 
the  record  should  be  predooea.  Doe  v.  Rea- 
gan, 83  D.  466. 

The  records  of  a  corporation  are  the  best 
evidence  to  prove  its  acta,  in  a  suit  against 
it    Haven  v.  N.  H.  Asyksm,  88  D.  512. 

Testimony  of  aa  officer  of  a  corporation 
cannot  he  received  to  shew  facts  which  up- 
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pear  on  the  record*  unless  be  had  notified 
the  corporation  to  produoe  the  book*  and  it 
had  refuted  to  do  so.    lb. 

Testimony  of  a  judge  that  the  ooort  ver- 
bally ordered  an  act  to  be  done  is  inadmis- 
sible; the  records  of  the  court  are  the 
evidence  of  ita  official  acta,  Medlin  v.  Platte 
Co.,  40  D.  135. 

Parol  evidence  of  oral  proceedings  in  an- 
other action  are  not  admissible  without  first 
prodnoing  record  evidence  of  the  existence 
of  such  action.  Harbor  v.  Dement,  62  B. 
670. 

Oral  evidence  that  a  person  was  a  stock- 
holder in  a  foreign  bank  will  not  be  admitted 
where  it  appears  that  he  had  obtained  a  cer- 
tificate of  stock,  and  that  such  certificate 
was  deposited  in  the  bank.  Clarke  v.  Bank 
o/ Mies.,  62  D.  248. 

The  certificate  of  the  clerk  entered  upon 
a  paper  at  the  time  of  filing  is  the  best  evi- 
dence of  such  filing;  but  it  is  not  necessary 
to  the  act  of  filing.  Peterson  v.  Taylor,  60 
D.  705. 

Parol  evidence  is  not  admissible  to  show 
that  chattels  are  separate  property  of  wife, 
and  not  liable  for  the  husband's  debts, 
when  this  depends  upon  the  contract  of  set- 
tlement, for  this  contract  is  the  best  evi- 
dence.    Nevosom  v.  Jackson,  71  D.  206. 

Contents  of  a  telegram  cannot  be  proved 
by  testimony  of  a  person  to  whom  it  is  sent, 
without  producing  the  original  or  account- 
ing for  its  absence.  Williams  v.  BriekelL  75 
D.  88. 

A  copy  of  a  telegram,  received  at  the 
office  of  its  destination,  is  not  the  best  evi- 
dence, and  is  only  receivable  on  proof  of  loss 
of  the  original  left  at  the  transmitting  office, 
and  that  it  is  a  correct  copy  of  such  origi- 
nal   Smith  v.  Boston,  39  R.  355. 

The  execution  and  contents  of  a  written 
instrument,  set  forth  in  plaintiff's  petition 
and  relied  on  as  a  mortgage,  cannot  be 
proved  by  oral  testimony  tending  to  show 
that  defendant  had  stated  that  he  had  exe- 
cuted to  plaintiff  a  mortgage.  Williams  v. 
Durst,  78  D.  548. 

Parol  evidence  of  title  to  land  is  not  the 
best  evidence,  and  is  incompetent  where  a 
paper  title  exists.    Smith  v.  Smith,  88  D. 

Best  evidence  of  rights  and  duties  of 
stockholders,  in  a  suit  arising  under  a  char- 
ter of  another  state,  are  the  decisions  of  the 
courts  of  that  state.  Merrimac  M.  Co.  v. 
Levy,  93  D.  697. 

Best  evidence  of  contents  of  records  and 
papers  in  general  land-office  are  the  records 
and  papers  themselves,  or  copies  thereof, 
and  an  objection  to  the  testimony  of  the 
commissioner  as  to  their  contents  should  be 
sustained.    Stafford  v.  King,  94  D.  304. 

41.  Offers  to  prove  contents  of  let- 
torn. —  A  party  cannot  introduce  a  letter 
written  by  himself  in  evidence  where  his 
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verbal  declarations  to  the  same  effect  would 
be  inadmissible,  and  the  testimony  of  the 
receiver  of  the  letter,  he  being  a  competent 
witness,  as  to  whether  or  not  such  letter  in- 
closed a  certain  bill,  is  the  best  evidence  of 
that  fact  Whiteford  v.  Burekmyer,  39  D. 
640. 

Deposition  of  contents  of  letters  is  inad- 
missible without  proof  accounting  for  their 
absence,  nor  evidence  showing  any  effort  to 

froduoe  them.     FarrtU  v.  Brewnan,  82  D. 
87. 

Press  oopies  of  letters  are  admissible  in 
evidence  against  a  party,  where  the  origi- 
nals cannot  be  procured,  but  are  proved,  by 
means  of  such  copies,  to  have  been  in  the 
handwriting  of  defendant;  and  independently 
of  such  proof,  the  oopies  are  admissible  ae 
documents  in  his  possession,  and  to  which 
he  has  oonstant  access.  Com.  v.  Jeffries,  83 
D.  712. 

48.  Limits  sad  exceptions  to  the 
rule.  —  Parol  evidence  of  the  lex  turn  scripta 
of  a  foreign  country  must  be  received  with- 
out requiring  tye  party  offering  it  to  show 
that  there  is  no  statute  law  on  the  subject. 
Neweom  v.  Adams,  22  D.  126. 

The  time  of  delivery  of  a  deed  for  regis- 
tration may  be  proved  by  parol  when  the 
register  has  neglected  to  note  the  exact  time 
at  which  such  delivery  was  made.  Aletts  v. 
Bright,  32  D.  683. 

Parol  evidence  is  not  admissible  to  prove 
the  contents  of  a  written  contract;  but  where 
the  written  contract  is  merely  an  act  of  one 
of  the  parties  to  a  prior  oral  agreement,  per- 
formed in  execution  thereof,  the  existence 
of  such  written  contract  will  not  exclude 
evidence  of  the  oral  agreement.  Joneo  v. 
ffardesty,  32  D.  180. 

Parol  proof  of  the  oontents  of  a  notion 
posted  at  the  place  of  sale  on  execution,  to 
the  effect  that  although  the  land  stood  in  the 
debtor's  name,  he  had  only  a  life  estate 
therein,  and  that  the  land  belonged  to  his 
wife  as  one  of  the  heirs  of  her  father,  is  ad- 
missible in  ejectment  brought  by  the  wife 
against  a  purchaser  at  sucn  sale,  without 
showing  who  signed  or  posted  the  notice; 
and  production  of  the  original  notice  or  of 
evidence  accounting  for  its  loss  is  not  re- 
quired before  resorting  to  such  secondary 
evidence,  it  being  unusual  to  preserve  such 
papers.     Weeks  v.  Haas,  39  D.  39. 

To  prove  proceedings  of  directors  of  a 
bank,  where  the  proceedings  are  written  or 
recorded  in  their  books,  the  records  or  books 
must  be  produced  or  their  absence  accounted 
for;  but  a  written  entry  or  record  of  their 
action  is  not  necessary  to  give  validity  to 
their  proceedings,  and  if  their  proceeding* 
are  not  recordeo,  it  may  be  shown  by  paroL 
Eagerly  v.  Emerson,  65  D.  207. 

Title  papers  need  not  be  introduced  is 
show  the  circumstances  of  a  party.  Gen- 
eral acts  of  ownership,  such  as  a  letter  te 
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his  agent  requesting  him  to  pay  taxes  on 
certain  property,  are  admissible.  BtrimpJUr 
v.  Roberts,  67  D.  606. 

The  existence  of  writings  as  a  fact  may  bo 
proved,  although  they  are  not  produced,  nor 
their  abeonoo  accounted  for.  Snodgrass  v. 
Branch  Bank,  60  D.  605. 

Unless  the  original  instrument  is  lost,  de- 
stroyed, or  otherwise  properly  accounted 
for,  a  copy  of  it,  used  as  an  exhibit,  and  at- 
tached to  the  deposition  of  a  witness,  and  as 
such  is  offered  in  evidence,  should  not  be  re- 
ceived as  such  by  the  court.  If,  however, 
the  witness  is  a  party,  and  the  fact  of  part- 
nership between  himself  and  his  co-defend- 
ant is  admitted  by  the  pleadings,  and  he,  in 
bis  deposition,  admits  such  copy  to  be  a  true 
copy,  it  may  then  be  offered  as  an  admission 
of  one  of  the  partners  concerning  a  partner- 
sup  transaction,  and  such  admission  will 
bind  the  partnership.  Fisk  T.  Tank,  78  D. 
737. 

43.  When  parol  evidence  is  primary. 
—  Parol  evidence,  to  support  a  sheriff 's  deed, 
is  admissible  to  show  that  the  execution  was 
lodged  in  the  sheriff's  office  after  the  signing 
of  the  judgment,  and  that  the  deed  was 
made  after  the  sale,  where,  from  the  dates 
sad  indorsements  on  the  papers,  it  would 
seem  that  the  execution  was  before  judg- 
ment, and  the  deed  prior  to  the  sals.  Bar- 
wore  v.  Jay,  13  D.  736.  I 

Where  toe  record  is  silent  as  to  notice  or 
manner  of  sale,  it  is  competent  to  introduce 
parol  testimony  to  prove  the  manner  of  sale. 
Qektrop  v.  Moore,  59  D.  254. 

Where  Jurisdictional  facts  do  not  appear 
of  record,  their  existence  may  be  proved 
nUmde.  And  where  it  sufficiently  appears 
that  a  special  mooting  of  the  board  of  police 
was  held  after  the  notice  required  by  law 
had  been  given,  such  mooting  is  shown  to 
have  been  legally  held,  notwithstanding  the 
record  does  not  show  that  previous  notice 
wss  given.  WiUiams  v.  Cammack,  61  D. 
508. 

Parol  evidence  is  admissible  upon  the  trial 
ef  an  action  of  trespass  to  show  that  the 
same  acts  of  alleged  trespass  had  been  di- 
rectly put  in  issue,  and  that  a  decision  upon 
them  had  been  made  in  a  former  suit  in  a 
trial  upon  the  merits.  Emery  v.  Fowler,  63 
D.  627. 

In  an  action  for  injuries  caused  by  col- 
lision between  railroad  ears  of  different  com- 
panies running  on  the  same  track,  where  a 
question  arises  as  to  which  road  is  in  fault, 
the  running  time  ef  the  trains  may  bo  shown 
by  other  proof  than  the  time-table  of  the 
companies,  Chicago  etc  B.  B*  Co.  v.  George, 
71  D.  230. 

The  unwritten  or  common  law  of  another 
state  may  be  proved  in  Maine,  under  the 
Revised  Statutes,  chapter  04,  section  60,  by 
parol  evidence;  and  citations  of  the  books  of 
reports  of  decisions  of  courts  in  another  state 


are  admissible  therefor.  Penobscot  etc*  B.  B. 
Co.  v.  Bartlett,  74  D.  753. 

On  the  question  whether  a  place  is  a  town, 
within  the  meaning  of  a  law  prohibiting 
toll-gates  within  the  limits  of  a  town,  oral 
evidence  is  competent  to  prove  the  number 
of  houses,  shops,  etc    Milarkey  v.  Footer,  25 

a.  531. 

Parol  evidence  it  admissible:  To  prove  boun- 
dary.   Newman  v.  Footer.  34  D.  98. 

To  show  that  the  inhabitants  ef  a  village 
have  been  accustomed  to  do  military  duty  in 
a  certain  company;  and  it  raises  a  presump- 
tion that  the  village  is  within  the  limits  ef 
that  company.  Hart  v.  Undsey,  43  D. 
597. 

To  prove  what  property  was  seised  under 
a  writ  ef  attachment*  in  an  action  against  the 
sheriff  for  negligence.  State  v.  Laweon,  47 
D.  728.       ^^ 

To  prove  an  authority  given  by  a  city 
council,  where  the  record  is  imperfeotly  and 
carelessly  kept,  and  does  not  show  the  facts. 
Boas  v.  City  of  Madison,  48  D.  361. 

To  prove  the  condition  of  the  records  of 
on  office,  and  the  manner  in  which  they  have 
been  kept,  as  a  means  of  accounting  for  that 
which  is  missing,  Stevenson  v.  McReary,  51 
D.  102. 

To  prove  the  filing  of  a  paper  in  the  ab- 
sence of  the  written  memorandum  of  the 
clerk.    Peterson  v.  Taylor.  60  D.  705. 

To  prove  the  sum  agreed  to  be  paid  for  the 
use  of  land,  after  the  tenant  has  enjoyed  that 
use,  according  to  the  terms  of  a  parol  agree- 
ment.    King  v.  Woodruff,  60  D.  625. 

44.    and  admissible  though,  a 

writing  exists.  —The  relationship  subsist* 
ing  between  the  joint  obligors  of  a  hond  is  a 
matter  wholly  extraneous  to  the  written  con- 
tract, and  parol  evidence  is  therefore  admis- 
sible to  prove  it.  Smith  v.  Tmmo,  16  D. 
617. 

Where  a  deed  presented  by  a  party,  upon 
which  alone  he  relies  for  title,  recites  ex- 
pressly that  the  sheriff 's  term  of  service  had 
expired,  that  his  successor  was  in  office  at 
the  time  of  the  sale  and  mads  the  deed,  and 
that  the  return  of  the  sals  upon  the  writ  of 
venditioni  exponas  is  signed  by  the  ex-sheriff 
ss   "former  sheriff   these   facts    may  be 

£  roved  by  parol.  Bank  of  Tennessee  v.  BeaUy, 
5D.  58. 

If  the  record  does  not  disclose  the  ground 
upon  which  an  award  of  arbitrators  is  made, 
it  may  be  shown  by  parol  evidence  Thorn* 
aeon  v.  Odum,  68  D.  159. 

Parol  evidence  of  a  verbal  agreement'  is 
competent,  although  written  instruments 
have  been  subsequently  executed  in  part 
performance  of  such  agreement  Barker  v. 
Bradley,  1  R.  521. 

Where  a  certificate  of  deposit  is  inadmis- 
sible in  evidence  for  want  of  a  stamp,  parol 
evidence  is  admissible  to  prove  the  facts  it 
recites.    Leach  v.  Bale,  7  K.  112; 
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6.   Secondary  Evidence. 

45.  General  rule  excfddingit.  —  Oral 
evidence  of  the  content*  of  a  writing  cannot 
be  received  while  the  writing  is  accessible. 
Dunn  v.  State,  35  D.  64. 

Parol  evidence  of  an  agreement  whioh  has 
been  reduced  to  writing  is  inadmissible, 
Atwood  v.  Cobb,  26  D.  657. 

Parol  evidence  of  the  contents  of  a  deed  is 
inadmissible  without  proof  of  inability  to 
produce  it.     Hughes  v.  EaUen,  20  D.  230. 

Parol  evidence  of  declarations,  made  by 
one  person  to  another,  is  inadmissible,  if 
such  declarations  have  been  reduced  to  writ- 
ing; the  writing  is  the  best  evidence.  So 
held,  where  the,  person  making  the  declara- 
tions was  deaf  aud  dumb,  and  the  declara- 
tions were  communicated  in  writing  by  such 
person  to  the  witness.  State  v.  De  Wolf,  20 
D.  90. 

Parol  evidence  of  a  contract  for  the  aliena- 
tion of  land  is  inadmissible,  in  an  action 
brought  for  damages  for  the  breach  of  the 
contract.     Patterson*.  Blots,  23  D.  486. 

Parol  evidence  is  inadmissible,  as  proof  of 
a  contract  required  by  law  to  be  in  writing, 
though  a  beginning  of  proof  in  writing  be 
offered.     lb. 

A  court  will  not  proceed  on  evidence  of 
an  uncertain  character,  in  respect  to  the 
contents  of  written  instruments;  some  of 
which  are  in  the  possession  of  the  party 
offering  the  evidence,  and  others  accessible 
to  him  by  proper  means.  Jones  v.  Hays,  44 
D.  78. 

An  order  of  court  authorizing  an  admin- 
istrator's sale  cannot  be  proved  by  parol  in 
an  action  of  ejectment,  where  the  record  of 
the  court  is  not  lost.  If  the  order  was  made 
it  should  have  been  placed  on  the  record  of 
the  court.     Eakin  v.  Vance,  48  D.  770. 

Secondary  evidence  of  the  contents  of 
books  of  account  is  not  admissible,  unless 
the  absence  of  the  books  is  aocounted  for. 
Hunt  v.  Roylance,  59  D.  140. 

Statutes  of  a  sister  state  cannot  be  proved 
by  parol.     Emery  v.  Berry,  61  O.  622. 

Where  a  railway  station  agent  notified  the 
superintendent,  by  telegram,  of  an  injury  to 
an  employee,  parol  evidenoe  of  that  fact  is 
competent;  but  parol  evidence  of  the  con- 
tents of  the  dispatch,  without  showing  its 
loss  or  destruction,  or  notioe  to  produce  it, 
is  incompetent.  Cairo  etc  R.  R.  Co.  v.  Ma- 
honey,  25  R.  299. 

46.  When  admissible,  generally.— 
Evidence,  extrinsio  the  record,  is  admissible 
to  show  what  matters,  embraoed  within  the 
issues,  were  passed  upon  in  a  former  action. 
Gardner  v.  Buckbee,  15  D.  256;  King  v.  Cnase, 
41  D.  675. 

Secondary  evidenoe  of  public  documents  is 
admissible;  and  a  contract  between  a  United 
8tates  quartermaster  and  private  persons  for 
the  transportation  of  military  stores,  on  file 
in  the  quartermaster  s  department,  is  of  such 
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a  public  character  that  secondary  evidenet 
of  its  contents  is  admissible.  Coons  v.  Reniek, 
60  D.  230. 

47.  When  admissible,  because  best 
evidence  is  lost  or  destroyed.  —  1.  Gen- 
eral rule.  — The  contents  of  lost  instruments 
or  records  may  be  proved  by  paroL  Jackson 
v.  Oultum,  18  D.  158. 

A  copy  ef  a  written  instrument  may  be 
admitted  in  evidenoe  if  the  original  is  shown 


to  be  lost.    Bell  v.  Byerson,  77  D.  142. 

No  man  loses  his  right,  either  to  real  or 
personal  property,  or  to  a  chose  in  action,  by 
losing  the  evidenoe  of  it;  but  if  he  cannot 
produce  the  primary  evidence,  he  is  bound 
to  account  for  its  absence,  and  to  produce 
secondary  evidenoe  that  shall  be  reasonably 
satisfactory  to  a  court  and  jury.  Hagerstovm 
Bank*.  Adams  Exp.  Co.,  84  D.  499. 

2.  Deeds  and  bonds.  —  Where  a  deed  is 
lost,  or  is  not  in  the  power  of  a  party  to  pro- 
duce it,  it  is  only  necessary  to  show  an  ex- 
emplified copy,  or  to  prove  the  contents  of 
the  deed.    Dorsey  v.  Gassatoay,  8  D.  557. 

Defendant  cannot  prove  the  loss  of  a  deed, 
if  the  loss,  if  proved,  would  absolve  him  from 
liability  in  the  action.  Morrow  v.  Campbell, 
31  D.  704. 

If  defendant  had  pleaded  to  issue  on  its 
merits,  without  taking;  oyer  of  a  bond,  upon 
proof  of  its  loss  and  destruction,  secondary 
evidence  may  be  introduced  without  any 
amendment  of  the  declaration,  to  prove  both 
its  execution  and  its  contents.  Jones  v. 
Robinson,  54  D.  212. 

3.  Records  and  papers  m  suits.  —  A  lost  or 
destroyed  record  may  be  proved  by  collateral 
or  secondary  evidence.  Pruden  v.  Alden,  34 
O.  51.  &  P.,  Eakin  v.  Vance,  48  D.  770; 
Will  of  Warfidd,  83  D.  49. 

Short  notes  made  by  the  clerk  in  the  min- 
ute-book must  stand  as  the  record  until  a 
more  complete  and  intelligible  record  is  made 
up;  and  if,  in  the  mean  time,  they  are  lost 
or  destroyed,  this  constitutes  a  loss  of  the 
records,  and  secondary  proof  of  their  con- 
tents may  be  received.  Pruden  v.  Alden,  34 
D.  51. 

Part  of  a  record,  where  the  remainder  is 
shown  to  have  been  lost,  is  admissible  in  evi- 
dence, with  parol  proof  of  the  contents  of 
the  part  lost     Harvey  v.  Thomas,  86  D.  141. 

When  an  execution  is  lost,  the  execution 
docket  wherein  are  entered  by  the  clerk  the 
date,  amount,  etc.,  of  all  executions  issued, 
is  proper  evidence  of  such  matters.  Dunlap 
v.  Berry,  39  D.  413. 

Where  defendant  in  ejectment  relies  on  an 
administrator's  sale,  parol  evidenoe  is  ad- 
missible to  prove  that  citations  were  issued 
as  required  by  law  to  all  persons  interested, 
where  there  has  been  clear  proof  of  their 
having  been  lost  or  inisplaoed.  Maktm  v. 
Vance,  48  D.  77a 

Where  the  original  papers  touching  a  sale 
of  lands  for  taxes  filed  m  the  clerks 
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an  destroyed  by  fire,  their  eantanti  may  be 
proved  by  secondary  eridence  where  the  emee 
does  not  disclose  any  better  evidence.  And 
it  is  not  necessary  in  such  a  case  that  the 
record  ibonld  be  made  up  anew  under  the 
direction  of  the  court.  Suoh  records  are  not 
proper  records  el  the  court  iteelf,  but  are 
merely  deposited  in  the  office  of  the  clerk. 
Wells  v.  Jackson  J.  M.  Co.,  90  D.  575. 

4.  Wills.  — The  contents  of  a  will  proved 
to  hare  been  loet  or  destroyed  may  be  given 
in  evidence.  WUmot  v.  Talbot,  1  D.  374; 
Reeves  ▼.  Booth,  12  D.  679. 

If  a  testator  dies  leaving  an  unrevoked 
will,  which  cannot  be  found  after  his  death, 
parol  evidence  is  competent  to  prove  its  con- 
tents.    Fosters  Appeal,  30  R.  340. 

5.  Various  applications  of  the  rule.  —  Parol 
evidence  is  admissible  to  prove  the  contents 
of  a  map,  when  its  existence  and  loss  have 
been  proved.  Compton  v.  Mathews,  22  D. 
167. 

The  loss  of  an  instrument,  by  defective 
transmission  through  the  mad,  is  a  sufficient 
excuse  for  its  non-production  to  let  in  sec- 
ondary evidence  of  its  contents.  Bank  of 
U.  8.  ▼.  Sill,  13  D.  44. 

Parol  proof  of  the  contents  of  a  paper, 
alleged  to  be  lost,  is  admissible  where  the 
evidence  warrants  a  reasonable  presumption 
that  it  was  deposited  with  an  officer  of  the 
court,  and  he  testifies  that  after  careful  and 
diligent  search  he  cannot  find  it.  Ocean  Ins. 
Co.  v.  Francis,  19  D.  549. 

Parol  evidence  is  admissible  to  prove  the 
contents  of  a  note,  on  proof  of  loss  thereof, 
in  an  action  on  a  guaranty  of  said  note. 
£«*▼.  Melhom,  64  D.  685. 

Contents  of  letters  may  be  proved  by  sec- 
ondary evidence,  where  such  letters,  if  exist- 
ing, would  themselves  be  admissible,  when 
the  destruction  of  them  is  shown  to  have 
arisen  from  misapprehension,  and  was  with- 
out any  fraudulent  purpose,  though  such 
destruction  was  the  party's  voluntary  act 
Tobim  v.  Shaw,  71  D.  547. 

A  witness  cannot  testify  to  the  contents  of 
a  writing  voluntarily  and  deliberately  de- 
stroyed by  himself,  in  a  suit  brought  by  him- 
self and  founded  upon  the  writing,  unless  he 
first  introduces  evidence  to  rebut  the  sus- 
picion of  fraud  arising  from  his  act.  "  Count 
Joannes9*  v.  Bennett,  81  D.  738. 

The  defendant  drew  drafts  upon  the  plain- 
tiffs for  advances,  which  they  accepted  and 
paid  at  their  bank,  and  which  they  after- 
ward, in  accordance  with  their  custom,  and 
without  fraudulent  intent,  destroyed,  before 
any  dispute  arose  in  regard  to  them.  In  an 
action  lor  a  balance  of  account  therefor,  — 
held,  that  the  plaintiffs  might  give  secondary 
evidence  of  the  drafts,  and  of  their  accept- 
ance and  payment.  Steels  v.  Lord,  26  K. 
602. 

48.  When  admissible  because  best 
evidence)  is  beyond  reach  of  party  of- 
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faring  prod  —  Secondary  evidence  is  ad- 
missible if  primary  is  unattainable.  Allen 
v.  Slate,  68  D.  467. 

Parol  evidence  of  what  a  witness  swore  to 
on  a  former  trial  between  the  same  parties, 
upon  the  same  issue,  is  admissible  only 
where  the  witness  is  dead,  insane,  beyond 
seas,  or  has  been  kept  away  by  the  con* 
trivance  of  the  opposite  party.  Hence,  it 
cannot  be  admitted  where  the  witness  is 
present,  but  has  forgotten  the  facts  to  which 
he  formerly  testified.  Drayton  v.  Wells,  9 
D.  718. 

The  contents  of  a  written  document  can- 
not be  proved  by  parol  evidence  except  where 
the  original  is  lost  or  destroyed;  and  the  fact 
that  a  paper  or  entry  belongs  in  a  publio 
office  and  cannot  be  removed  has  never  been 
allowed  to  open  the  door  to  parol  evidence. 
People  v.  Lambert,  72  D.  49. 

Secondary  evidence  of  contents  of  written 
papers  is  admissible,  where  the  originals 
themselves  cannot  be  procured,  after  an 
effort  made  to  do  so.  Oonu  v.  Jeffries,  83  D. 
712. 

40.  necessity  of  preliminary  proof 
of  loss.  —  At  common  law,  to  admit  a  copy 
as  secondary  evidence  of  a  writing,  it  is 
necessary  to  prove:  1.  The  existence  and 
genuineness  of  the  original;  2.  Its  loss  or  de- 
struction; and  3.  Thaw  the  paper  offered  is 
either  an  examined  or  sworn  copy.  Oliver  v. 
Persons,  76  D.  657. 

Before  secondary  evidence  of  contents  of  a 
written  instrument  can  be  introduced,  its 
loss  must  be  established,  or  if  it  is  in  the 
possession  of  the  adverse  party,  he  must  be 
notified  to  produce  it  Jones  v.  Bobinson,  54 
D.  212. 

If  the  records  of  a  court  are  lost  or  de- 
stroyed, this  fact  should  be  shown,  and 
copies  substituted  upon  proper  evidence,  or 
perhaps  the  substance  of  them  might  be 
proved  as  testimony  in  the  case.  Lyon  v. 
Boiling,  48  D.  122. 

60.  —  or  of  inability  to  produce 
best  evidence.  —  Secondary  evidence  of  an 
instrument  charged  to  be  forged  may  be 
given  where  the  same  is  in  the  possession  of 
the  opposite  party,  or  has  been  lost  or  de- 
stroyed, although  without  the  procurance  of 
the  prisoner.     Pendleton  v.  Com.,  26  D.  342. 

Secondary  evidence  of  the  execution  of  an 
instrument  executed  in  a  foreign  country  is 
admissible  without  proving  that  the  attest- 
ing witnesses  are  not  within  the  jurisdiction 
of  the  court.      Valentine  v.  Piper,  33  D.  715. 

6 1 .  Sufficiency  of  such  proof.  —  Proof 
of  the  voluntary  destruction  of  a  note  by  the 
payee,  without  any  explanation  of  the  act, 
consistent  with  an  honest  or  justifiable  pur* 

Sose,  is  insufficient  to  let  in  secondary  evi- 
enoe  of  its  contents.     Blade  v.  Noland,  27 
D.  126. 

To  supply  a  record  or  other  paper  in  a 
cause,  it  must  not  only  appear  tnat  it  was 
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lost  or  unintentionally  mislaid,  but  that  upon 
proper  application  there  was  an  order  of  court 
that  the  lost  reoord  or  paper  be  supplied  by 
the  best  secondary  endence  the  nature  of 
the  ease  will  admit  of.  Oaibraith  v.  McFar- 
land,  91  D.  281. 

62.  Proof  of  former  existence  of 
best  evidence. — Secondary  evidence  of  a 
Judicial  record  cannot  be  received  until  the 
original  is  shown  to  have  existed,  and  to  be 
now  loat,  mutilated,  or  destroyed,  or  other- 
wise incapable  of  being  produced.  Smith  v. 
Wilson,  79  D.  665;  Martin  v.  Williams,  97  D. 
466. 

Parol  evidence  is  admissible  to  prove  the 
former  existence  of  a  judgment,  and  a  loss 
thereof,  by  the  justice  who  rendered  it 
Read  v.  Stolon,  9  D.  740. 

Existence  of  a  deed  is  sufficiently  proved 
where  there  is  a  preponderance  of  proof  in 
its  favor,  although  one  whose  name  appears 
upon  the  record  as  a  subscribing  witness  tes- 
tifies that  he  had  no  recollection  of  ever  hav- 
ing attested  the  original,  and  believes  he  did 
not     Jman  v.  Toulmin,  44  D.  448. 

Where  a  justice's  docket  is  shown  to  be 
lost,  and  an  execution  is  shown  to  have  is- 
sued upon  a  judgment  alleged  to  have  been 
entered  in  such  docket,  and  a  purchaser  of 
real  estate  at  a  sale  thereunder  is  shown  to 
have  occupied  the  land  nearly  ten  years,  and 
not  to  have  been  disturbed  by  the  execution 
debtor,  it  is  a  natural  presumption,  not  at 
all  remote,  that  such  a  judgment  as  that  re- 
cited in  the  execution  really  did  exist,  and  it 
should  be  left  to  the  jury  to  find  whether  it 
did  or  not     Walker  v.  Shnerson,  73  D.  207. 

68.  ? —  and  of  its  loss.  —The  loss  of  a 
paper  or  the  death  of  a  witness  may,  for  the 
purpose  of  laying  the  foundation  for  secondary 
evidence,  be  proved  by  a  witness  interested 
in  the  cause,  or  even  by  one  of  the  parties. 
Jackson  v.  Davis,  15  D.  451. 

Secondary  evidence  may  be  given  of  the 
contents  of  a  paper  which  has  been  super- 
seded by  execution  of  a  new  agreement  be- 
tween the  parties  thereto,  touching  the  same 
subject-matter,  where  the  party  to  whom  it 
was  surrendered  makes  affidavit  that  he  has 
made  diligent  search  for  it,  but  cannot  find 
it,  and  that  he  supposes  it  to  have  been  de- 
stroyed. Oriental  Bank  ▼.  Haskins,  37  D. 
140. 

64.  Necessity  of  and  sufficiency  of 
the  search.  —  The  contents  of  a  lost  instru- 
ment cannot  be  proved  unless  it  appears  that 
reasonable  search  has  been  made  in  the  place 
where  the  paper  was  last  known  to  have  been, 
and  if  not  found  there,  that  inquiry  has  been 
made  of  the  person  last  known  to  have  had 
its  custody.     Fletcher  v.  Jackson,  56  D.  98. 

Evidence  of  the  contents  of  an  instrument 
will  not  be  admitted  where  it  is  averred  that 
the  writing  could  not  be  found  and  was  last 
seen  in  the  possession  of  one  U.  T.,  but  where 
no  evidence  that  H.  T.  was  dead  or  beyond 
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seas,  or  that  efforts  to  obtain  his  testimony 
had  been  made,  was  offered.  Judson  v.  E+> 
lava,  12  D.  32. 

Parol  evidence  of  the  contents  of  a  will  is 
inadmissible,  unless  it  is  first  shown  that  dili- 
gent and  unavailing  search  has  been  made 
for  the  original,  by  or  at  the  request  of  the 
party  interested,  and  in  the  place  where  it 
is  most  likely  to  be  found.  Am  v.  Brown, 
15  D.  395. 

After  proof  of  diligent  search  for  a  deed, 
without  finding  it  in  the  places  where  it  would 
reasonably  be  supposed  to  be  kept,  the  reoord 
of  its  acknowledgment  in  the  common  pleas 
is  admissible  evidence  of  its  contents,  luce 
v.  Smvdy,  28  D.  725.  &  P.,  Jtmanr.  Toul- 
min, 44  D.  448;  Pardee  v.  Lindlcu,  83  D. 
219. 

If  any  suspicion  hangs  over  a  lost  instru- 
ment, or  that  it  it  is  designedly  withheld,  a 
rigid  inquiry  should  be  made  into  the  rea- 
sons of  its  non-production.  But  where  there 
is  no  such  suspicion,  all  that  ought  to  be  re- 
quired is  reasonable  diligence  to  obtain  the 
original     Jman  ▼.  Toulmin,  44  D.  448. 

Secondary  evidence  of  the  contents  of  an 
execution  is  admissible  where  it  is  proved 
that  diligent  search  was  made  for  it  both  by 
the  clerk  who  is  the  keeper  of  the  records 
and  by  the  plaintiff 's  attorney;  the  presump- 
tion is  that  it  was  then  lost,  and  this  pre- 
sumption continues  until  there  is  some  evi- 
dence that  it  hat  been  found  since  the  search 
was  made.     Pot  v.  Dorrah,  56  D.  196. 

In  an  action  of  malicious  prosecution  for 
causing  an  arrest  on  a  criminal  charge,  it 
was  shown  that  the  justice  had  sent  the  origi- 
nal complaint  with  his  warrant  to  the  prose- 
cutor; that  they  were  last  seen  in  the  grand- 
jury  room;  and  that  unsuccessful  search  had 
been  made  for  them  in  the  clerk's  office  and 
among  the  prosecutor's  papers.  Held,  that 
parol  evidence  of  the  contents  was  admissible. 
Johnson  v.  Arnwine,  36  R.  527. 

66.  Necessity  of  notice  to  opposite 
party  to  produce.  — Where  the  agent  of  a 
corporation  is  called  as  a  witness  to  prove 
that  he  had  paid  numerous  drafts  on  the  com- 
pany not  previously  accepted  by  it,  if  the 
drafts  so  paid  may  be  presumed  to  be  still  in 
existence,  they  must  be  presumed  to  be  in 
the  company's  possession,  and  notice  to  pro- 
duce them  must  be  given  to  it,  before  the 
testimony  of  the  agent  can  be  received. 
Gould  v.  Norfolk  Lead  Co^  57  D.  60. 

Upon  the  trial  of  an  indictment  for  steal- 
ing a  bank-note,  bill  obligatory,  etc.,  evidence 
of  the  contents  of  the  instrument  may  be 

S'ven,  without  showing  a  notice  to  the  de- 
ndant  to  produce  the  original.     Com.  v. 
Mtssinger,  2  D.  441. 

Parol  evidence  may  be  given  as  to  the  con- 
tents of  a  written  instrument,  without  no- 
tice to  the  other  side  to  produce  the  original, 
if  the  instrument  relate  to  a  collateral  cir- 
cumstance, and  the  existence  of  the  writing. 
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sot  its  contents,  create  an  inference  favor- 
able to  the  party  offering  the  evidence. 
Lovry  v.  /VnJo«,  23  D.  14a 

In  en  action  of  damages  for  non-delivery 
ef  a  telegmphio  menage,  parol  evidence  of  4he 
contents  of  the  menage  ia  competent  without 
notice  to  produce  the  original.  Reliance 
Lumber  Co.  t.  Water*  Union  Tel.  Co.,  44  R. 
62a 

56.  Sufficiency  of  such  notice). — 
Notice  to  produce  a  letter  concerning  an 
execution  produced  on  a  former  trial,  "  and 
all  other  papers  M  in  the  defendant's  custody 
"relating  to  the  matter  in  controversy  in 
this  cause, "  is  sufficient  to  require  the  produc- 
tion of  the  execution,  in  an  action  for  money 
collected  thereon,  and  to  let  in  secondary 
evidence  of  the  contents  of  such  execution, 
where  the  letter  and  execution  were  pro- 
duced by  the  defendant  himself  on  the  former 
triaL     Walden  v.  Davison,  26  D.  602. 

Notice  to  produce  papers  is  sufficiently 
specific  if  it  fairly  apprises  the  party  of  the 
arcumstanoes  as  to  what  particular  papers 
are  wanted.     lb. 

U  a  judgment  offered  in  evidence  and  that 
described  in  the  notice  are  unlike,  the  vari- 
ance k  fatal  Thus,  a  judgment  for  $122.81 
cannot  be  given  in  evidence  under  a  speci- 
fication of  a  judgment  of  $132.81.  Aside*  v. 
tabmmm,  86  D.  887. 

57.  Time  of  notice. —It  is  insufficient 
notice,  to  let  in  secondary  evidence  of  the 
contents  ef  a  paper,  to  merely  notify  defend- 
ant during  the  trial  to  produce  such  paper, 
without  showing  it  to  be  in  court  at  the 
tune,  and  in  his  possession,  or  if  elsewhere, 
that  it  would  be  of  easy  access.  Atwell  v. 
Miller,  61  D.  294;  Barton  v.  Kane,  84  D.  728. 

Notice  to  produce  a  paper  at  the  trial  is 
not  sufficient  to  let  in  parol  proof,  unless 
served  on  the  attorney  before  the  term, 
where  the  paper  is  at  the  party's  residence 
at  a  distance  from  the  oourt.  Oorham  v. 
Qale,  17  D.  649. 

A  party  to  an  action  of  ejectment  may, 
without  previous  notice  to  produce  the  origi- 
nal, read  in  evidence  a  copy  of  a  deed  be- 
longing to  his  adversary,  and  furnished  bv 
the  latter  with  a  bill  of  particulars  of  his 
title,  in  ease  the  party  furnishing  the  copy 
declines  to  furnish  the  original  on  request 
made  at  the  triaL  Oriffln  v.  Sheffield,  77  D. 
646. 

Demand  for  the  production  of  an  original 
entry  or  paper  may  be  made  at  anytime  before 
the  trial  is  concluded  by  the  party  desiring  it. 
A  refusal  to  produce  it  gives  the  demandant 
the  right  to  prove  the  contents  of  the  docu- 
ment oy  secondary  evidence.  If,  however, 
the  document  demanded  is  shown  to  be  in  a 
place  so  remote  from  that  of  the  trial  that  it 
cannot  be  produced  at  the  trial  between  the 
time  the  demand  is  made  and  the  conclusion 
ef  the  evidence,  such  notice  will  not  be 
deemed  sufficient  to  authorise  the  introduo- 
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tion   of   secondary  evidence.    Morrison  v. 
Whiteside,  79  D.  661. 

68.  Effect  of  compliance  with  notice. 
—  Production  of  nepers  upon  notice  does 
not  make  them  evidence  in  the  cause,  unless 
the  party  calling  for  them  inspects  them,  so 
as  to  become  acquainted  with  their  contents, 
in  which  case  the  rule  is  that  they  are  admit* 
ted  as  evidence  for  both  parties.  lb.;  Penob- 
scot Boom  Corn,  v.  Lamson,  88  D.  666. 

Where  a  private  writing  is  produoed,  pur- 
suant to  notice,  bv  the  adverse  party,  claim- 
ing an  interest  under  it,  it  forms  an  exception 
to  the  general  rule,  that  before  it  can  be 
received  in  evidence  its  execution  must  be 
proved  by  subscribing  witnesses,  or  by  proof 
of  their  handwriting  when  they  cannot  be 
produoed,  or  by  proof  of  the  handwriting  of 
the  maker  when  there  are  no  subscribing 
witnesses.     William*  v.  Keyser,  89  D.  248. 

When  a  party  producing  a  private  writing, 
on  notice,  is  a  party  to  it,  or  claims  a  bene- 
ficial interest  under  it,  this  dispenses  with 
the  necessity  of  giving  further  proof,  because 
of  the  privity  of  interest,  and  not  because  of 
the  possession  of  the  instrument  by  the  party 
against  whom  it  is  offered  in  evidence.    lb. 

69.  Effect  of  refusal  or  failure  to 
comply.  — •  Where  a  party  refuses  after  no- 
tice to  produce  a  paper  in  his  possession 
material  to  the  issue,  the  other  party  may 
give  parol  proof  of  its  contents.  McKellip 
v.  Mcllhenny,  28  D.  711;  Wed  Branch  Ins. 
Co.  v.  Bef/enstem,  SOD.  673. 

The  object- of  giving  notice  to  produce  a 
deed  or  other  paper  is  simply  to  let  in  parol 
proof  of  its  contents;  and  a  sworn  answer  or 
return  to  such  notice  is  therefore  irrelevant 
and  inadmissible  as  evidence.  Held  v.  Cob 
cock,  9  D.  729. 

The  party  notified  to  produce  certain 
papers  at  the  trial  may  either  do  so  or  in* 
troduoe  testimony  to  show  why  it  is  not 
possible.     OOpm  v.  Howell,  46  D.  720. 

Parol  evidence  of  the  contents  of  a  bill  of 
exchange  is  admissible  in  an  action  against 
the  executors  of  the  drawee  for  refusing  to 
accept  it,  after  notice  to  them  to  produce  it, 
though  they  deny  having  received  it,  where 
it  appears  to  have  been  left  with  the  testa- 
tor and  is  not  shown  to  have  been  returned. 
Kennedy  v.  Oeddes,  37  D.  714. 

The  proper  foundation  for  introduction  of 
secondary  evidence  of  the  contents  of  a  bill 
of  parcels  mnst  first  be  laid  before  blotter 
can  be  referred  to,  to  show  what  articles 
were  embraced  in  it,  and  may  be  done  by 
showing  a  notice  duly  served  upon  defendant 
to  produce  the  original  paper,  and  disre- 
gard of  the  same.  Atwell  v.  Miller,  61  D. 
294. 

A  sufficient  predicate  is  laid  to  introduce 
secondary  evidence  of  the  contents  of  a  lost 
and  ancient  deed,  where  its  existence  and 
execution  are  proved  by  parol,  that  it  is 
within  the  power  of  the  adverse  paity  to 
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produce  it,  and  that  he  has  failed  to  do  so 
after  notice.     Fralkk  v.  Presley,  65  D.  413. 

Non-production  of  papers  after  notice  duly 
served  will  allow  proof  of  their  contents  by 
the  opposite  party,  bat  will  have  no  other 
legal  effect,  nor  authorise  any  inference 
against  the  party  refusing  to  produce  such 
papers.  Spring  Garden  etc  Ins.  Co.  v.  Evans, 
66  D.  306. 

Non-production  of  a  writing  shown  to  be 
in  the  hands  of  a  party,  after  due  notice  to 
produce  it,  is  a  circumstance  which  the  jury 
may  properly  consider,  and  is  also  a  proper 
■abject  tor  comment  by  counsel  in  argument. 
Tobin  v.  Shaw,  71  D.  647. 

Slight  secondary  evidence  of  the  contents 
of  a  paper  is  sufficient  against  a  party  Who 
has  the  power  to  remove  all  doubts  by  pro- 
ducing the  original,  but  refuses  to  do  so  after 
proper  notice.  Eastman  v.  Amosbeag  Mfg. 
Go.,  82  D.  201. 

60.  Sufficiency  of  the  secondary  evi- 
dence.—  Secondary  evidence,  to  be  admis- 
sible, must  not  only  appear  to  be  the  best 
evidence,  bat  it  must  be  the  best  legal  evi- 
dence obtainable  under  the  circumstances. 
PhilijMon  v.  Boies,  22  D.  444;  and  the  party 
against  whom  this  rule  is  invoked  is  per- 
mitted to  show  that  what  appears  to  be  is 
not  in  faot  a  higher  degree  of  secondary  evi- 
dence. Under  the  English  decisions  no  de- 
grees of  secondary  evidence  are  recognised. 
Harvey  v.  Tfiorpe,  65  D.  344. 

Proof  of  the  contents  of  a  lost  paper  ought 
to  be  snch  as  to  leave  no  donbt  as  to  sub- 
stantial parts  thereof,  but  the  strictness  of 
this  rule  is  somewhat  relaxed  in  oases  where 
the  paper  has  been  lost,  withheld,  or  de- 
stroyed by  the  party  to  be  charged.  Tisdale 
v.  Tisdale,  64  D.  776. 

Proof  of  a  judgment  must  be  made  by  pro- 
ducing the  best  evidence  of  which  the  nature 
of  the  case  admits.  For  this  purpose,  here- 
Bay  is  inadmissible.  Vaughan  v.  Phebe,  17  D. 
770. 

A  foundation  having  been  laid  by  proof  of 
the  loss  of  a  written  instrument,  its  contents 
may  be  proved  by  explicit  oral  testimony. 
Jones  v.  Robinson,  64  I).  212. 

Secondary  evidence  of  the  testimony  of  a 
deoeased  witness  should  be  as  full  and  as 
nearly  as  possible  the  same  as  that  for  which 
it  is  offered  as  a  substitute,  though  the  very 
words  the  witness  spoke  are  not  necessary. 
Jones  v.  Ward,  64  D.  590.  Such  evidence 
may  give  the  substance,  but  not  the  mere 
effect,  of  the  former  testimony,     lb. 

Contents  of  a  lost  deed  may  be  proved  by 
parol  admissions,  when  a  proper  predicate 
for  the  introduction  of  secondary  evidence 
has  been  laid,  and  the  admissions  are  com- 
petent evidence  of  any  fact  provable  by 
parol.    Fralkk  v.  Presley,  65  D.  413. 

Parol  evidence  of  the  contents  of  a  de- 
stroyed indictment  is  admissible  the  same  as 
with  any  other  document,  where  the  case 
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does  not,  from  its  nature,  disclose  the  ex- 
istence  of  other  or  better  evidence.  People 
v.  Dennis,  69  D.  338. 

After  proof  of  the  loss  of  a  pnblio  record 
ifai  contents  may  be  proved  like  those  of  any 
other  document,  by  secondary  evidence.  U 
a  copy  can  be  produced,  it  is  better  than' 
parol  evidence  of  its  contents,  and  its  pro- 
duction should  be  required;  bat  if  the  exist* 
ence  of  ether  and  better  evidence  is  not 
disclosed,  then  the  contents  may  be  proved 
by  parol.    Biggins  v.  Reed,  74  D.  306. 

Secondary  evidence  of  the  contents  of  a 
mortgage  will  not  support  a  verdict  and 
judgment  of  foreclosure,  where  snch  evi- 
dence fails  to  connect  the  mortgage  with  the 
debt  it  was  alleged  to  have  been  given  to 
secure,  or  to  show  upon  what  account  or  to 
secure  what  debt  it  was  given.  Williams  ▼• 
Durst,  78  D.  648. 

A  sworn  copy  of  a  letter-press  copy  of  a 
lost  letter  is  competent  as  evidence  of  the 
contents  of  the  letter,  without  producing  the 
letter-press  copy.  Goodrich  v.  Weston,  3  R. 
469. 

61.  Effect  of  proving  oontente — 
Proof  of  the  contents  of  a  lost  deed  is  ad- 
dressed to  the  jury,  but  under  direction  of 
the  court.  Vague  reooUections  are  not 
sufficient,  bnt  precise  proof  is  not  required* 
reasonable  certainty  as  to  the  property  con- 
veyed, the  estate  created,  the  conditions  an- 
nexed, and  the  signing,  sealing  and  delivery 
of  the  deed  is  necessary.  Thompson  ▼. 
Thompson,  68  D.  638. 

Proof  of  the  date  of  a  lost  deed  is  unne- 
cessary, because  a  deed  is  good  without  a 
data    lb. 

Objection  to  proof  of  the  contents  of  a  lose 
deed  mast  be  made  at  proper  time  to  be) 
availing,     lb. 

6.  Hearsay  Evidence. 

68.  What  evidenoe  is  hearsay.*--. 

An  answer  of  a  witness  in  reply  to  a  ones* 
tion  as  to  the  situation  of  J.  H.,  in  regard  to 
property,  that  "he  was  considered  in  good 
circumstances  as  to  property/  ie  hearsay, 
and  incompetent  Sheldon  v.  Moot,  28  D. 
266. 

The  receipt  of  a  party  who  ie  himself  a 
competent  witness  is  hearsay  evidence,  and 
inadmissible.    PHntup  r.  Mitchell,  63  D.  268. 

The  declaration  of  a  deoeased  person  that 
he  was  an  attesting  witness  to  an  instrument 
is  hearsay,  and  incompetent.  Reinhart  ▼. 
Miller,  68  D.  606. 

Entries  made  by  third  parties  in  bank- 
books are  hearsay,  and  net  proper  evidence 
in  an  action  upon  a  promissory  note.  Romeo 
v.  Simmons,  81  D.  248. 

A  went  to  a  telephone  office,  at  Moroan- 
town,  to  communicate  with  B,  at  Bowling 
Green,  directing  the  operator  to  converse  for 

*  Newspaper  reports  at  hearsay,  see  note,  90  U 
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him,  and  to  call  B  to  the  Bowling  Green 
office.  The  operator  at  Bowling  Green  an- 
swered that  he  would  send  for  B.  Soon 
after  the  Morgantown  operator  told  A  that 
B  was  at  the  Bowling  Green  office.  The 
Morgantown  operator  and  B  at  Bowling 
Green  then  held  a  conversation.  The  Mor- 
gantown operator  not  remembering  it*  — 
held,  that  A  might  prove  by  himself  and 
others  what  the  operator  reported  as  said  by 
B.    SulUvan  v.  Kvykendall,  56  R.  901. 

63.  General  rule  excluding  it.  — 
Hearsay  testimony  is  not  admissible.  Lynch 
v.  PostlethtoaUe,  12  D.  495. 

Hearsay  is  inadmissible  to  prove  fact  of 
insolvency.      Walker  v.  Forbes,  60  D.  498. 

It  is  error  to  admit  hearsay  to  prove  that 
one  aided,  advised,  or  abetted  an  officer  to 
abuse  his  power.  Sny docker  v.  Bro$$ct  99  D. 
55i. 

64.  Admissibility  of  general  reputa- 
tion, tradition,  rumor,  etc.,  generally.* 
—  Neighborhood  rumor  or  notoriety  is  the 
most  vague  and  uncertain  of  all  the  tests  of 
truth,  and  is  only  received  in  a  few  excep- 
tional instances  from  necessity.  It  should 
not  be  received  to  show  that  a  person  tried 
to  get  possession  of  his  children  from  their 
mother  before  her  subsequent  marriage;  that 
is  a  fact  capable  of  direct  proof.  McOoon  v. 
lima,  44  D.  409. 

The  common  reputation  which  is  compe- 
tent as  evidence  in  cases  of  custom,  prescrip- 
tion, etc,  must  be  reputation  as  to  the  right, 
privilege,  or  franchise  claimed,  and  not  hear- 
say aa  to  any  particular  fact  from  which  the 
right  might  be  inferred.  Vaughan  v.  Phebe, 
17  D.  770. 

Venires  for  jurors,  of  themselves*  alone, 
are  without  weight  as  evidence  of  the  repu- 
tation of  a  place  as  a  town,  because  the  courts 
cannot  confer  corporate  powers.  Bow  v.  At- 
lautowm,  69  D.  489. 

A  foundation  for  admitting  evidence  of 
reputation,  or  declarations  of  old  and  de- 
ceased persons,  must,  in  subjects  interesting 
to  a  comparatively  small  portion  of  the  com- 
munity, as  a  city  or  a  parish,  first  be  laid  by 
snowing  that  from  the  situation  of  such  per- 
sons they  were  probably  conversant  with  the 
matter  of  which  they  were  speaking,  or  such 
evidence  will  be  rejected.     lb. 

Where  the  whole  evidence  is  tradition- 
ary, consisting  entirely  of  family  reputation 
or  of  statements  of  declarations  made  by 
persons  who  died  long  ago,  it  must  be  taken 
with  such  allowances  and  suspicions  as  ought 
reasonably  to  be  attached  to  it.  When 
family  reputation,  or  declarations  of  kindred 
made  in  a  family,  are  the  subject  of  evidence, 
and  the  reputation  is  of  long  standing,  or 
the  declarations  are  of  old  date,  the  memory 
as  to  the  source  of  the  reputation,  or  as  to 
the  persons  who  made  the  declarations,  can 


*  General  repntatlon  to  prove  partnership,  see 
tote,»ii. 4&L,  482. 


merely  be  characterised  by  perfect  accuracy. 
Sprigg  v.  Moak,  92  D.  698. 

On  a  criminal  trial,  the  existence  of  a  cor- 
poration may  be  proved  by  general  reputa- 
tion.    Stale  v.  Thompson,  S3  K.  165. 

Evidence  of  family  tradition  as  to  the  cost 
of  family  paintings  is  incompetent  to  show 
their  market  value.  Houston  etc.  R,  R.  v. 
Burke,  40  R.  808. 

65.  to  prove  pedigree,  legiti- 
macy, etc.  —  Hearsay  in  the  family  and 
among  relations,  tradition,  and  anything 
showing  general  reputation,  may.  be  admit- 
ted as  evidence  of  pedigree.  Jackson  v. 
King,  15  D.  468.  Such  evidence  may  be  re- 
ceived to  establish  descent  from  Indian  an* 
eestors,  and  consequently  to  prove  a  right 
to  freedom  based  on  such  descent.  Vaughan 
v.  Pliebe,  17  D.  770. 

Hearsay  evidence  of  pedigree  is  admissible 
only  where  the  fact  is  ancient,  and  better 
evidence  is  not  attainable.  Birney  v.  Bonn, 
13  D.  167. 

Hearsay  evidence,  proving  relationship,  to 
be  admissible,  must  come  from  a  deceased 
member  of  the  family,  and  be  free  from  the 
presumption  of  interest  or  bias,  and  the 
name  of  the  person  making  the  declarations 
must  be  given  by  the  witness.  Chapman  v. 
Chapman,  7  D.  277;  Haddock  v.  Boston  etc 
R.  R.,  81  D.  656.  But  it  is  sufficient  that 
the  declarant  be  connected  by  extrinsio  evi- 
dence with  one  branch  of  the  family  touch- 
ing which  the  declaration  is  tendered. 
Crau/urd  v.  Blackburn,  77  D.  823. 

General  reputation  in  vicinage  is  not  evi- 
dence on  question  of  legitimacy.  WriglU  v. 
Hicks,  60  D.  687;  Haddock  v.  Boston  etc. 
R.  R.,  81  D.  656. 

Reputation  in  the  families  of  the  father 
and  mother  is  evidence  as  to  the  legitimacy 
of  the  chUd.     Wright  v.  Hicks,  60  D.  687. 

66.  to  prove  relationship,  age, 

etc.  —  Declarations  of  deceased  members  of 
a  family  are  admissible  to  prove  relation- 
ship. Vaughan  v.  Phebe,  17  D.  770;  Sitier 
v.  Oehr,  51  R  207. 

To  prove  heirship,  the  relationship  should 
be  shown,  and  the  law  will  then  determine 
the  question.  Birney  v.  Harm,  13  D.  167; 
Chapman  v.  Chapman,  7  D.  277. 

Evidence  that  the  witness  had  been  in- 
formed by  his  mother  that  the  person  last 
seised  was  his  uncle  is  competent.  Sitier  v. 
Oehr,  51  R.  207. 

The  declarations  of  a  father  made  before 
the  cause  of  action  arose,  concerning  the 
age  of  his  child,  are  admissible.  David  v. 
Sittig,  14  D.  179. 

67.  to  prove  title  to  or  posses- 
sion of  property.  —  Hearsay  evidence  of 
ancient  possession  is  admissible,  because 
proof  by  living  witnesses  is  impossible, 
though  it  is  otherwise  as  to  possessions  of 
modern  date.     Casey  v.  Inloes,  39  D.  658. 

Reputation  and  public  notoriety  are  ev> 
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dence  of  ownership  in  an  action  for  damages 
for  injuries  caused  by  the  negligence  with 
which  an  omnibus  alleged  to  oe  owned  by 
defendants  was  driven.  Hart  v.  New  Or- 
leans etc,  R.  R.  Co.,  36  D.  689. 

68.  to  prove  time  and  place  of 

birth  or  death.  —  The  time  of  birth  may 
be  proved  by  reputation  or  hearsay,  al- 
though there  may  be  an  existing  tamily 
register.    Swink  v.  French,  47  B.  277. 

General  reputation  and  tradition  in  a 
family  of  the  death  of  one  of  its  members, 
and  of  his  having  died  possessed  of  land,  is 
admissible  in  evidence  as  a  part  of  a  chain 
of  testimony  to  prove  relationship  in  an 
action  of  ejectment  brought  by  a  member  of 
the  family  claiming  land  by  descent  from 
the  deceased.    Pancoast  v.  Addison,  2  D.  520. 

The  death  of  an  individual,  though  dis- 
connected with  question  of  pedigree,  may 
be  proved  by  hearsay,  subject  to  the  same 
restriction  as  where  matters  of  pedigree  are 
involved.     Wilson  v.  Brownies,  91  D.  523. 

Declarations  of  members  or  relatives  of  a 
family  are  good  evidence  to  establish  mar* 
riaffe,  death,  birth,  heirship,  and  the  like, 
and  may  be  proved  by  others  as  well  as  by 
surviving  members  of  the  family.  But  the 
statement  of  a  witness  that  he  had  received 
information,  verbally  and  by  letter,  of  the 
death  of  a  party,  it  not  appearing  that  he 
was  related  to  the  party,  nor  how  he  ob- 
tained his  information,  is  not  competent 
evidence  of  that  fact.    lb. 

69.  to  prove  boundary.*—  Hear- 
say evidence,  in  the  absence  of  higher  evi- 
denos  of  the  identity  of  land,  is  admissible  to 
prove  ancient  boundaries.  Martin  v.  Atkin- 
son, bOD.  403;  Oeorge  v.  Thomas,  67  D.  612. 

Ancient  reputation  and  possession,  in  re- 
spect to  the  location  of  streets,  are  entitled 
to  more  respect,  in  determining  the  boun- 
daries of  lots,  than  any  experimental  survey 
that  can  now  be  made.  Ralston  v.  Miller, 
15  D.  703. 

The  description  of  a  locus  in  quo  may  be 

5 roved  by  parol,  as  a  matter  of  reputation. 
)avis  v.  Fuller,  36  D.  334. 
Traditionary  evidence  is  inadmissible  to 
prove  the  boundary  of  a  private  estate,  when 
not  identical  with  one  of  a  public  nature. 
Cliapman  v.  Ttoitehell,  58  D.  773. 

The  place  of  departure  of  boundaries  in  a 
deed  may  be  proved  by  direct  evidence  or 
common  reputation,  but  it  must  be  ascer- 
tained with  reasonable  certainty.  Nixon  v. 
Porter,  69  D.  408.  It  must  be  as  certain  as 
to  the  subject-matter  as  direct  evidence  would 
be.     lb. 

70.  Testimony  of  what  a  witness 
swore  to  on  former  trial  t — Testimony 

*  Hearsay  evidence  regarding  boundaries,  see 
note,  1  >  D.  628-681. 

t  Evidence  of  witness  given  on  former  trial,  see 
note,  66  D.  676-679. 

Absent  witnesses,  testimony  of,  see  note,  s  D. 
117,71* 
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of  a  deceased  witness  on  a  former  trial  is 
only  evidence  on  second  trial  between  the 
samo  parties  or  privies  as  in  the  first,  and 
where  the  subject-matter  in  controversy  is 
the  same,  or  the  same  in  part.  Harger  ▼. 
Thomas,  84  D.  422. 

a  Upon  an  offer  to  prove  the  oral  testimony 
given  at  a  former  trial  by  a  witness  since 
deceased,  the  objections  that  the  party 
failed  at  a  former  trial  to  make  proof  of  the 
same  testimony,  or  that  he  has  not  nroven 
that  he  could  not  obtain  the  same  evidence 
from  other  sources,  are  properly  overruled. 
Thurmond  v.  TrammeU,  91  D.  321. 

6.  Res  Gestae 

71.  The  general  rule.  —  Evidence  is 
not  admissible  as  part  of  res  gestas,  as  a  gen- 
eral rule,  unless  it  grows  out  of  the  prin- 
cipal transaction,  illustrates  its  character, 
and  is  contemporaneous  with  it.  Ration  v. 
Watson,  58  D.  504. 

72.  What  acts  or  declarations  are 

Eart  of,  in  civil  cases.  — 1.  In  general*  — 
eclarations  of  party  are  admissible  as  part 
of  res  gestat  if  made  at  the  time  of  an  act 
done  by  him,  and  explanatory  thereof,  where 
evidence  of  such  act  is  itself  admissible. 
Wetmore  v.  MeU,  59  D.  607. 

Declarations  of  a  party  may  be  evidence 
for  himself,  as  a  part  of  the  res  gestae,  when 
they  accompany  and  explain  his  actions,  at 
a  tune  when  he  could  not  have  anticipated 
the  circumstance  which  makes  the  declara- 
tions material.  Ross  v.  Bank  of  Burlington, 
15  D.  664. 

Declarations  or  statements  of  third  per- 
sons are  admissible  where  they  constitute 
the  res  gestat,  StovaU  v.  Farmers'  etc  Bank, 
47  D.  85. 

The  quality  and  intention  of  acts  may  be 
proved  by  evidence  of  declarations  accom- 
panying, or  so  nearly  connected  with  them 
in  point  of  time  as  will  serve  to  explain  their 
true  character  and  purpose.  McDowell  v. 
Goldsmith,  61  D.  305;  Frink  v.  Cos,  61  D. 
141. 

Declarations  need  not  be  immediately  con- 
current with  the  main  act,  but  may  be  be- 
fore and  sometimes  after,  provided  they  be 
calculated  to  unfold  the  nature  and  quality 
of  the  facts  they  are  intended  to  explain,  and 
so  to  harmonize  with  them  as  to  constitute 
one  transaction.  McDowell  v.  Goldsmith,  61 
D.  305. 

Where  the  testimony  shows  that  defend- 
ant sent  a  message  to  plaintiff  concerning* 
the  matter  in  dispute,  the  answer  to  such, 
message  is  a  part  of  the  res  gestae,  an  insepa- 
rable and  necessary  incident  to  the  message. 
McGoon  v.  Irvin,  44  D.  409. 

Declarations  of  the  master  of  a  steamboat* 
while  sparks  are  setting  fire  to  grain-fields* 
are  part  of  the  res  gestae,  and  are  admissible* 

*  Contemporaneous  expressions  and  exclsvma> 
ttons,  when  part  of  ret  gtsim,  see  note.  69  £U  78*. 
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hi  evidence  to  establish  the  liability  of  the 
iwners  of  the  steamboat  for  the  damage 
too*  by  the  fire.  Gerks  v.  Col  Steam  Nov. 
Ca,  70  D.  650. • 

To  repel  the  inference  of  fraud  from  the 
destruction  of  letters,  and  subsequent  offer 
on  a  trial  of  secondary  evidence  of  their  con- 
teats,  a  witness  who  was  present  and  ad- 
vised the  destruction  of  the  letters  may  be 
allowed  to  state  his  declarations  made  to 
the  party  at  the  time,  snch  declarations  be- 
ing admissible  as  a  part  of  the  res  aestoj,  and 
is  explanatory  of  the  motive  which  induced 
the  party  to  destroy  such  letters.  Tobin  v. 
Show,  71  D.  647. 

Declarations  of  the  conductor  as  to  the  ca- 
pacity of  an  engine  to  draw  a  train  are  ad- 
missible as  part  of  the  res  gesta  in  an  action 
against  a  carrier  for  delay,  where  they 
related  to  the  delay  complained  of,  and  were 
made  while  the  conductor  was  engaged  in 
the  business  of  the  defendants,  in  respect  to 
the  contract  in  question,  and  had  control  of 
the  train.  The  defendants  would  not  be  ab- 
solutely bound  by  such  statements,  but  they 
are  admissible  evidence  on  the  general  prin- 
ciples of  agency.  Sisson  v.  Cleveland  etc  Jk\ 
JL  Co.,  90  D.  252. 

The  contents  of  a  note  not  in  suit  are  ad- 
missible as  part  of  the  res  gestae  when  con- 
nected with  the  note  sued  on  and  shown  to 
be  a  part  of  the  original  transaction.  Weaver 
v.  LapsUw,  94  D.  671.  . 

In  an  action  on  a  policy  in  favor  of  one  on 
the  life  of  another,  statements  of  the  in- 
sured as  to  his  feelings  at  the  time,  when  not 
too  long  before  the  application  to  throw  light 
upon  the  subject,  are  admissible  in  evidence; 
bat  such  statements  as  to  previous  ill  health 
are  inadmissible.  Singleton  v.  SL  Louis  Ins, 
Co.,  27  R-  321. 

Where  one  was  robbed,  his  declarations 
of  the  circumstances  very  soon  thereafter 
are  competent  evidence.  State  v.  Moron,  60 
R.683. 

The  following  declarations  are  held  to  be  a 
vart  of  ike  res  gestae  and  therefore  admissible: 
Declarations  accompanying  an  act.  Dewing 
▼.  Cca-rmgton,  30  D.  691. 

Declarations  of  a  testator,  made  at  the 
time  when  he  executed  and  delivered  an  in- 
strument alleged  to  be  a  codicil.  Marston 
t.  Marston,  43  D.  611. 

Declarations  of  by-standers  at  a  sheriff's 
sale,  in  a  question  of  fraud,  when  they 
show  that  the  purchaser's  professions  af- 
fected the  bidding.  Walter  v.  Gernant,  63 
D.  49L 

The  statement  of  a  witness  that  soon  after 
a  collision  he  heard  some  one  on  board  of 
the  colliding  vessel  say  in  a  commanding 
tone,  "Go  ahead,  and  let  her  sink;  it's 
m»fei»nig  but  a  damned  flat-boat,  anyhow," 

•Declaration  of  employee  at  or  after  accident, 
when  part  of  res  gestsu  see  notes,  6s  ft.  606-668; 


and  the  vessel  went  on  without  rendering 
any  assistance.    Otis  v.  Thorn,  68.  D.  303. 

Declarations  of  a  party  at  work  upon  a 
building  that  he  was  working  for  $L,  at 
tending  to  show  that  he  had  no  interest  in 
the  building.  Printup  v.  Mitchell,  63  D. 
258. 

Declarations  of  public  surveyor  while 
making  survey,  respecting  what  he  was  do- 
ing, for  whom,  and  why.  George  v.  Thomas, 
67  D.  612. 

Evidence  of  part  of  a  conversation  held 
or  acts  done,  contemporaneous  with  an  al- 
leged gift,  the  matter  in  dispute.  Bragg  v. 
Massk,  79  D.  82. 

2.  Declarations  by  parties  to  contracts, 
deeds,  sales,  etc  —  Declarations  of  a  grantor 
made  at  the  time  of  the  execution  of  a  deed, 
as  to  the  consideration  thereof,  are  admissi- 
ble as  part  of  the  res  gestae  to  prove  the  con- 
sideration of  the  deed.  Sutton  v.  Reagan,  33 
D.  466. 

Declarations  of  a  guardian  concerning  the 
ownership  of  property  purchased  by  mm, 
made  at  the  time  of  such  purchase,  are  ad- 
missible.    Tennev  v.  Evans,  40  D.  194. 

Evidence  of  false  representations  at  to 
credit  of  purchaser  of  goods,  made  to  the 
clerk  of  tne  vendor,  is  admissible,  though 
not  communicated  to  the  seller  until  after 
the  sale,  where  similar  representations  were 
immediately  afterwards  made  by  the  buyer 
to  the  vendor  himself,  to  induce  the  sale. 
Thompson  v.  Rose,  41  D.  121. 

Declarations  at  time  of  making  a  contract 
are  part  of  the  res  gesta,  and  may  be  given 
in  evidenoe  in  an  action  to  enforce  it,  where 
the  defense  is  that  it  was  procured  by  false 
and  fraudulent  representations.  Crump  v. 
U.  8.  Mining  Co.,  66  D.  116. 

Declarations  of  a  grantor  are  admissible 
against  grantee,  if  they  tend  to  show  fraud 
in  the  making  of  the  deed;  and  though 
made  to  the  conveyancer  who  prepared  the 
deed,  but  not  in  grantee's  presence,  may  be 
received  in  a  case  where  grantor's  credi- 
tors seek  to  vacate  the  deed  as  fraudulent 
against  them.  McDowell  v.  Goldsmith,  61 
D.  306. 

Declarations  of  parties  while  engaged  in 
a  combination  to  procure  a  fraudulent  sale 
of  a  debtor's  goods  are  admissible  as  Dart 
of  the  res  gesta  to  prove  such  combination, 
in  an  action  by  a  defrauded  creditor  who 
had  a  bill  of  sale  of  the  goods,  against  a  pur- 
chaser at  such  sale.  Urary  v.  Sprague,  27 
D.  110. 

Declarations  of  a  vendor  while  possession 
of  property  transferred  was  being  delivered 
are  admissible  as  part  of  the  res  gestau  York 
County  Bank  v.  Carter,  80  D.  494. 

Declarations  and  acts  leading  to  and  in- 
ducing the  execution  of  a  mortgage  by  a  mar- 
ried woman  are  admissible  as  part  of  the  res 
gestoj,  where  she  denies  the  validity  of  the 
mortgage  on  the  ground  that  she  was  forced 
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to  execute  it  by  menaces  and  threats  of  her 
husband.  Central  Bank  t.  Copeland,  81  D. 
597. 

In  a  suit  on  a  note,  declarations  by  the 
maker  which  were  the  commencement  of 
negotiations  between  the  parties  which  re- 
sulted in  the  making  of  the  note,  and  which 
related  to  the  subject-matter,  and  disclosed 
a  reason  for  the  maker's  desire  to  purchase 
the  property  for  which  the  note  was  given, 
are  admissible  as  part  of  the  res  gcstai. 
Weaver  v.  Lapsley,  94  D.  671. 

3.  Declarations  as  to  character  of  possession 
of  property.  —  Declarations  of  a  party  in 
possession  of  property,  that  he  held  in  his 
own  right,  or  under  another,  are  admissible 
in  evidence  as  part  of  the  res  gesUe,  but  his 
declarations  beyond  this  are  no  part  of  the 
res  gestae  and  cannot  be  received  as  such. 
Abney  v.  Kingsland,  44  D.  491;  Darling  v. 
Bryant,  52  D.  162;  Marcy  ▼.  Stone,  54  D. 

Statements  made  by  a  party  at  the  time 
of  paying  rent,  and  accompanying  the  act 
of  payment,  are  part  of  the  res  gestm,  and 
are  admissible ,  in  evidence  to  illustrate  the 
character  of  the  transaction,  and  explain 
the  intent  and  object  of  the  party;  but  his 
statements  then  made  about  other  matters, 
such  as  the  payment  of  a  mortgage,  or  the 
title  of  former  owners  of  the  land,  are  not 
part  of  the  res  gestae  and  are  not  admissible. 
Bigg  v.  Cook,  46  D.  462. 

Declarations  by  the  owner  of  a  farm  as  to 
the  terms  on  which  an  occupant  was  cultivat- 
ing it,  made  in  presence  of  latter,  and  as- 
sented to  by  him,  or  in  connection  with  some 
act  of  owner,  as  to  carrying  on  the  farm,  are 
admissible  as  showing  mutual  recognition  of 
terms,  or  as  part  of  the  res  gesUz,  in  action 
of  trover  for  share  of  products  by  occupant 
against  officer  selling  same  on  execution 
against  owner.     White  v.  Morton,  52  D.  75. 

4.  Declarations  by  persons  injured  or  suffer- 
hug* — In  an  aotion  for  damages  for  a  per- 
sonal injury,  evidence  of  expressions  by  the 
injured  person  of  pain  and  sickness  and  dec- 
larations as  to  its  seat,  at  the  time  of  or 
subsequent  to  the  occurring  of  the  injury, 
and  without  regard  to  whom  made,  is  com- 
petent Cleveland  v.  Newell,  54  R.  312; 
Atchison  etc  B.  B.  Co.  ▼.  Johns,  59  R.  609. 

Declarations  of  a  slave  woman  as  to  her 
sufferings  and  condition  at  any  particular 
time  are  evidence  of  her  state  at  the  time 
she  made  them,  in  an  action  for  a  breach  of 
warranty  of  soundness  on  her  sale;  but  her 
declarations  in  reference  to  past  periods  are 
not  admissible.  Lush  v.  McDaniel,  57  D. 
666.  S.  P.,  Asbury  Life  Ins.  Co.  v.  Warren, 
22  R.  590. 

A  declaration  is  admissible  as  part  of  res 
sesfas,  when  made  by  the  plaintiff  at  the  time 
us  reference  to  the  injuries  he  had  received 

*  Declarations  and  complaints  of  Injured  per- 
•on,  see  note.  88  R.828, 8tt. 


from  the  overturning  of  a  stage-coach*  Frinh 
v.  Cos,  61  D.  141. 

Expressions  of  pain  and  distress  made  to 
physicians  on  examination  as  to  the  character 
of  an  injury,  and  declarations  as  to  her 
health  made  to  a  neighbor  by  the  party  in- 
jured, shortly  after  the  injury,  are  admissible 
in  an  action  for  the  injury.  Matteson  v.  N. 
F.  Central  B.  B.  Co.,  91  D.  67. 

In  an  action  against  an  employer  for  dam- 
ages by  the  death  of  a  young  child,  his  servant, 
caused  by  his  negligence,  the  declarations  of 
the  child,  half  an  hoar  after  the  accident,  as  to 
the  cause  and  as  to  the  employer's  conduct, 
are  competent  as  res  gestm.  Augusta  Fa* 
torvY.  Barnes,  53  R.  838. 

A  ohild  died,  as  alleged,  from  an  injury  by 
a  bolt  carelessly  left  projecting  from  the  curb 
of  a  city  sidewalk*  Immediately  after  the 
injury  he  told  his  mother  the  cause  of  the 
injury,  weeping  from  pain  at  the  time,  and 
the  next  day  he  told  his  father.  In  an  ao- 
tion for  damages  against  the  city  by  the 
father,  the  father  testified  to  the  son  s  dec- 
laration to  him,  and  that  he  and  the  son 
together  went  to  see  the  bolt  in  conse- 
quence of  the  son's  declaration,  and  found 
drops  of  blood  on  it.  Held,  that  the  declara- 
tion to  the  mother  was  competent,  but  that 
to  the  father  incompetent.  Galveston  v.  Bar' 
bour,  50  R.  519. 

73.  What  are  not  so  deemed.  —  Mere 
narration  of  an  event  after  it  is  fully  ended 
does  not  form  part  of  the  res  gestau  Innis  v. 
Steamer  Senator,  54  D.  305. 

Declarations  accompanying  an  act  inadmis- 
sible in  evidence  are  inadmissible  as  a  part  of 
the  res  gestae    Gilbert  v.  Gilbert,  58  D.  268. 

An  agent's  declarations,  made  subsequently 
to  the  transaction  in  question,  are  inadmissi- 
ble against  his  principal,  because,  in  such 
case,  it  is  no  part  of  the  res  gestm,  and  is 
mere  hearsay.  Franklin  Bank  v.  Pa.  etc 
Steam  Nov.  Co.,  33  D.  687.  So  also  as  to 
declarations  of  an  agent  not  made  by  him  in 
discharge  of  his  duties  as  such,  Matter  v. 
Brown,  52  D.  303. 

In  an  action  for  damages  for  injury  caused 
by  collision  between  teams,  evidence  is  in- 
admissible of  declarations  by  defendant's  ser- 
vant, made  immediately  after  the  collision, 
and  while  plaintiff  was  being  extricated  from 
his  carriage,  that  the  plaintiff  was  not  to 
blame,  either  as  a  part  of  the  res  gestm  or  to 
contradict  the  servant's  testimony.  Lane  v. 
Bryant,  69  D.  282. 

Declarations  of  a  person  injured  when  ne 
one  is  present  are  not  evidence  to  show  the 
manner  in  which  the  injury  occurred,  how- 
ever nearly  contemporaneous  with  the  oc- 
currence.   State  v.  Davidson,  73  D.  312. 

Declarations  of  a  party  that  defendant 
robbed  him,  though  made  but  shortly  after 
the  crime,  if  any,  was  committed,  are  not  a 
part  of  the  res  gestm,  and  are  inadmissible  te 
prove  the  corpus  delicti    lb. 


EVIDENCE,  U7. 
For  I«d«x  to  Xotes  In  American  Decision*  and  America* 


Reports,  see  Toll 


1221 
iel. 


The  following  declaration*  are  held  inadmiS" 
&k  as  pari  of  the  res  gtsta:  Declarations  of 
one  of  two  parties  whom  witness  had  seen 
engaged  in  writing,  made  to  witness  at  a 
period  some  time  subsequent,  to  the  effect 
that  said  writing  was  a  power  of  attorney. 
Martin  v.  Hardesty,  62  D.  773. 

In  an  action  for  a  negligent  injury  to 
plaintiff's  minor  son  by  a  pistol  wound,  the 
ion's  declaration,  made  after  the  wound  was 
dressed,  that  the  defendant  was  not  to  blame. 
M&hav.  Pierce,  35  R.  776. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  personal  injuries  sus- 
tained by  a  passenger  by  an  accident,  the  dec- 
larations of  the  conductor  and  engineer,  "  a 
few  minutes0  after  the  accident,  as  to  the 
circumstances.  Alabama  etc*  R.  JL  Co*  v. 
Boat,  47  R.  403. 

(  Declarations  made  by  a  person  fatally  in- 
jured by  a  railway  train,  half  an  hour  after 
the  accident,  as  to  the  circumstances  of  the 
occurrence.  Waldelev.  N.  7.  Cent  etc  R.  R. 
Ox,  47  R.  41. 

In  an  action  for  unlawful  ejection  from 
t  railway  train,  the  description  of  the  occur- 
rence given  by  the  plaintiff^  to  a  third  per- 
son, immediately  afterward,  in  the  absence 
of  the  defendant's  agents.  Sullivan  v.  Or, 
Kyetc  Co.,  53  R.  364. 

The  declarations  of  an  injured  person  to  a 
physician  as  to  the  cause  and  circumstances 
•f  the  injury  not  made  until  he  has  been  re- 
aoved  and  the  physician  has  been  called. 
Merkle  T.  Bennington,  55  R.  666. 

In  an  action  for  an  injury  by  a  railway  ac- 
cident,  declarations  of  the  locomotive  en* 
gineer  in  charge  of   the   train,   to   whose 
segligence    the    accident   was   attributed, 
made  five  minutes  afterward.     Durkee  v. 
Central  Pac  R.  R.  Co.,  58  R.  562.     S.  P., 
Hawkery.  Baltimore  etc  R.R.  Co.,  36  R  825. 
In  an  action  of  damages  for  personal  in- 
juries, declarations  of  the  injured  person, 
some  days  after  the  injury,  to  one  who  is 
sot  a  physician,  and  not  for  the  purpose  of 
professional  assistance,  that  he  is  suffering 
pain.     Roche  v.  Brooklyn  City  etc  R.  R.  Co., 
69  R.  4506. 

74.  What  in  admissible  as  part  of 
Che  re*  gestae  in  criminal  cases. —In 
all  cases,  civil  or  criminal,  where  evidence  of 
■a  act  done  by  a  party  is  admissible,  his  deo- 
aratioaa,  made  at  the  time,  having  a  ten- 
ieoey  to  elucidate,  explain,  or  give  character 
to  the  act,  are  also  admissible.  Hamilton  v. 
itaie,  10  R.  22. 

Declarations  springing  out  of  the  principal 
ransaction  are  to  be  regarded  as  contempo- 
aneons  with  it,  and  are  admissible  as  part  of 
he  rem  ff**ta%  if  they  tend  to  explain  the  princi- 
al  transaction,  and  were  voluntarily  made 
t  a  time  so  near  to,  although  not  precisely 
sncarrant  with,  it  as  to  preclude  the  idea  of 
elibersvte  design.  People  v.  Vernon,  95  B.  49. 
Declarations  of  a  person  on  whom  an  as- 


sault was  made,  uttered  at  or  immediately 
after  the  assault,  are  admissible  as  part  of 
the  res  gestae    Monday  v.  State,  79  D.  314. 

A  man  having  been  shot  by  another,  not 
fatally,  exclaiming,  "You  have  killed  me,'1 
ran  some  eighty  feet  to  the  door  of  another 
room  in  the  same  house,  and  on  being  ad- 
mitted said,  "I  am  shot;  Kirby  has  shot 
ma"  Not  more  than  two  minutes  had 
elapsed.  Held,  that  these  declarations  were 
proper  in  evidence  against  Kirby.  Kirby  v. 
Com.,  46  R.  747. 

7.  Burden  of  Proof  . 

75.  Rule  that  one  who  has  the  af- 
firmative of  the  issue  must  provo  it.* 
—  The  burden  of  proof  is  generally  on  the 

Surty  holding  the  affirmative.  Bowser  v. 
lies,  43  D.  93. 

The  onus  probandi  lies  upon  the  party  who 
seeks  to  support  his  action  or  defense  by  a 
particular  fact  of  which  he  is  supposed  to  be 
cognizant.     Swofford  v.  Whipple,  54  D.  498. 

Jrroof  of  an  affirmative  must  be  made  by 
him  who  alleges  it,  unless  the  presumption 
of  law  is  in  favor  of  the  affirmative,  as  when 
the  issue  involves  a  charge  of  culpable  omis- 
sion, in  which  case  the  party  making  the 
eharge  must  prove  it,  though  it  involves  a 
negative.     Toweey  v.  Shook,  25  D.  108. 

A  party  alleging  error  as  the  basis  of  his 
action  must  show  it,  or  at  least  show  satis- 
factorily that  the  evidence  of  it  is  exclusively 
in  the  power  of  his  adversary.  Union  Bank 
v.  Hyde,  41  D.  290. 

The  burden  of  proof  is  upon  the  party 
averring  a  negative,  when  the  means  of 
proving  the  fact  are  equally  within  the  con- 
trol of  each  party;  but  when  the  opposite 
party  must,  from  the  nature  of  the  case,  be 
m  possession  of  full  and  plenary  proof  to  dis- 
prove the  negative  averment,  then  he  must 
adduce  it,  or  it  will  be  presumed  that  the 
fact  does  not  exist.  Oreat  Western  R.  R. 
Co.  v.  Bacon,  83  D.  199. 

Payment,  tender,  and  readiness  to  pay 
are  affirmative  pleas,  casting  the  burden  of 
proof  upon  the  defendant.  Nortii  Pennsyl- 
vania R.  R.  Co.  v.  Adams,  93  D.  677. 

76.  Application  of  the  rule  in  actions 
on  contract.  —  When  the  plaintiff  seeks 
the  rescission  of  an  exchange  of  lands,  be* 
cause,  as  he  alleges,  the  defendant  had  no 
title,  the  onus  of  proving  title  is  on  the 
latter.    Breckenridge  v.  Todd,  16  D.  83. 

It  makes  no  difference  as  to  the  point  of 
burden  of  proof  that  the  evidence  to  rebut 
the  demandant's  prima  facie  title  comes  in 
part  or  wholly  from  the  demandant's  wit- 
nesses on  cross-examination.  Foster  v.  HaU, 
22  D.  400. 

Ihe  burden  of  proving  the  statute  of 
frauds  of  a  sister  state  is  upon  a  party  rely- 
ing thereon.    HoughtaUng  v.  Ball,  59  D.  331. 

•  General  rules  regarding  burden  of  proof,  set 
notes,  28  SL  80S;  »  L  us-isa 
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77.  where  the  question  of  neg- 
ligence is  involved.* — Whoever  charge* 
another  with  a  culpable  omission  or  breach  of 
duty  must  prove  it,  though  it  involve  a 
negative.    Hicks  v.  Martin,  13  D.  304. 

The  burden  of  proof  does  not  by  any  rule 
always  rest  on  the  same  party.  Sometimes 
it  depends  on  the  form  of  the  action  and 
the  stage  of  the  oanse  at  which  the  question 
arises.  In  trover,  plaintiff  may  rely  on  a 
demand  and  refusal  to  deliver  the  property, 
and  defendant  will  be  put  on  his  defense; 
bnt  in  assumpsit,  or  action  on  the  case, 
founded  on  negligence,  plaintiff  must  'make 
out  a  prima  facie  case  as  he  charges  it.  Win- 
ston v.  Taylor,  75  D.  112.    ' 

78.  when  on  prosecution  in  crim- 
inal cases. — The  burden  of  proving  that 
an  offense  has  been  committed  rests  upon  the 
government;  and  if  the  evidence  fails  to 
establish  any  essential  element  of  the  crime 
charged,  the  defendant  must  be  acquitted. 
Com.  ▼.  McKie,  61  D.  410. 

The  crime  or  corpus  delicti  must  be  proved 
beyond  reasonable  doubt,  otherwise  the  ac- 
cused is  entitled  to  an  acquittal  But  if  the 
homicide  is  proved  beyond  reasonable  doubt, 
and  no  fact  of  extenuation  comes  out  with 
the  proof  of  the  homicide,  then  the  offense  is 
proved  beyond  reasonable  doubt.  Com.  ▼. 
York,  43  D.  373. 

On  the  trial  of  a  keeper  of  a  billiard-table, 
charged  with  permitting  a  minor  to  play 
billiards  at  his  table,  without  the  consent  of 
the  parent  or  guardian  of  the  minor,  the 
burden  of  proving  that  the  parent  or  guar- 
dian did  not  consent  is  upon  the  state. 
Conyers  v.  State,  15  R.  686. 

79.  When  on  the  accused.  —  The  bur- 
den of  proving  that  a  certain  offense  was 
committed  without  the  owner's  consent  rests 
not  on  the  government,  bnt  the  accused 
must  ahow  that  he  had  consent,  that  being 
a  fact  peculiarly  within  bis  knowledge.  State 
v.  Whittier,  38  D.  272. 

Where  by  law  the  death  penalty  cannot 
be  inflicted  for  a  given  offense  committed  by 
a  person  of  less  than  seventeen  years  of  age, 
the  burden  of  showing  his  nonage  is  on  the 
defendant    Abe  v.  State,  32  R.  586. 

On  a  prosecution  for  violating  an  ordinance 
by  doing  business  without  a  license,  the 
prosecutor  need  not  show  the  absence  of  the 
license;  but  it  is  incumbent  on  the  defend- 
ant to  show  that  he  had  a  license.  Informa- 
tion against  Oliver,  53  R.  681. 

IL  PutOL  Evidinci  to  Amor  Written 

Instruments. 

1.  Scope  and  Extent  of  the  RuK  OeneraOy. 

80.  General  rule  excluding  it.t  — 

•  Burden  of  proof  In  respect  to  negligence,  see 
notes,  *>  B,  68S-G60;  49  R.  62S,  629. 

Burden  of  proof  respecting  contributory  negli- 
gence, see  note,  79  D.  726, 727. 

t  Admissibility  of  parol  evidence  to  vary  a 
writing*  generally,  see  note,  46  D.  24%  MS. 
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The  general  rule  is,  that  parol  evidence  isj 
inadmissible  to  contradict,  vary,  or  mate- 
rially affect  written  instruments.  Erwht  ▼. 
Saunders,  13  D.  520;  Bull  v.  Tatcot,  1  D. 
62;  Ashley  v.  Bird,  14  D.  313;  WaddeU  v. 
QlasseU,  64  D.  170. 

Parol  evidence  is  not  admissible  at  lav  to 
vary,  control,  or  contradict  a  written  con- 
tract. Ewer  v.  Washington  Ins.  Co*  28  D. 
258;  Barringer  v.  Sneed,  20  D.  74;  Foley  ▼. 
Cowgill,  32  D.  49;  Cannon  v.  Folsom,  63  IX 
474;  Pribble  v.  Kent,  71  D.  327;  Martin  v.  P. 
etc  Co.,  73  D.  713;  Arnold  v.  Jones,  82  D. 
617. 

Where  a  contract  is  free  from  ambiguity 
on  its  face,  parol  evidence  is  not  admissible 
to  vary  its  terms  or  to  alter  the  character 
of  the  liabilty  which  it  creates.  Ruie  v. 
Norton,  60  D.  618.  &  P.,  Olendak  Wooden 
Co.  v.  P.  I.  Co.,  54  D.  309;  Sheldon  v.  Bart- 
ford  Fire  Ins.  Co.,  58  D.  420. 

In  equity  as  well  as  law,  parol  evidence 
is  inadmissible  to  contradiot  or  substantially 
to  vary  the  import  of  a  written  agreement, 
where  no  fraud,  mistake,  or  surprise  in  its) 
execution  is  alleged.  Stevens  v.  Cooper,  7  D. 
499.  S.  P.,  Irwin  v.  Ivers,  63  D.  420;  Ware 
v.  Cowles,  60  D.  482 ;  Sullivan  v.  McLenane* 
66  D.  780;  Thnms  v.  Shannon,  81  D.  632. 

Equity  will  not  vary  a  written  agreement 
by  parol  testimony,  and  then  specifically 
execute  the  agreement  so  varied.  Long  v. 
Dooley,  9  D.  754. 

The  rule  as  to  varying  written  instrument 
by  parol  evidence  is,  that  where  the  law  re- 
quires a  written  instrument,  or  where  parties 
adopt  that  mods  of  contracting,  it  is  a  mat- 
ter of  principle  and  policy  to  prevent  inferiot 
evidence  from  being  used,  either  as  a  sub- 
stitute for  or  an  alteration  of  the  written 
contract.  The  operation  of  an  instrument 
cannot  be  varied  by  showing  that  a  different 
intention  existed  at  the  time  it  was  made. 
Its  legal  effect  must  be  ^reserved,  and  all 
contemporaneous  expressions  or  circum- 
stances which  tend  to  vary  it  must  be  ex- 
cluded, unless  established  by  proof  of  the 
same  character.     Pack  v.  Thomas,  51  D.  135w 

81.  Scope  and  extent  of  the  rule.  — 
Where  parties  have  deliberately  put  their 
engagements  into  writing,  in  such  terms  an 
import  a  legal  obligation,  without  any  un- 
certainty as  to  the  object  or  extent  of  the 
engagement,  it  is  conclusively  presumed 
that  their  whole  engagement,  and  tne  extent 
and  manner  of  their  undertaking,  were  re- 
duced to  writing,  and  parol  evidence  is  not 
permitted  to  vary  or  contradiot  the  terms  of 
such  writing,  or  to  substitute  a  new  or  dif- 
ferent oontraot  for  it.  Adair  v.  Adair,  71 
D.  779. 

The  law  conclusively  presumes  parties  to 
a  oontraot  to  understand  its  obligations,  and 
evidence  is  not  admissible  to  show  their 
understanding  to  have  been  otherwise.  Gist 
v.  Drakely,  41  D.  426b 
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A  -mtten  agreement  should  not  be  modi- 
fied or  overthrown  by  parol  without  clear 
tad  atisfsctpry  proof;  bat  of  thia  the  jury 
nut  judge.'  Baasiek  v.  Swinehart,  51  D. 
MO. 

Parol  evidence  of  oral  negotiations  leading 
to  a  written  instrument  is  incompetent  to 
influence  its  construction.  Blossom  v.  Origin, 
C1D.  75;  Davis r.  Batt,  53  D.  53;  Kearny. 
Dmean,  73  D.  179. 

A  written  contract  is  considered  the  defin- 
itive agreement  of  parties,  and  parol  eonver- 
sUuns  and  understandings  are  all  merged  in 
it  Conner  ▼.  Clark,  73  J>.  529;  Freeman  v. 
Baa,  891).  255. 

Parol  evidence  is  admissible  to  explain, 
bat  not  to  Tary  or  contradict,  writings. 
Cooper  v.  Berry,  68  D.  468;  Thompson  v. 
White,  1  D.  252. 

Tbe  relation  of  parties  to  each  other  as 
feed  by  written  agreement  cannot  be 
changed  by  paroL  Wykoff  v.  Irvine,  80  D. 
461. 

The  operation  of  general  expressions  in  an 
obligation  cannot  oe  restrained  by  parol 
proof  of  the  understanding  between  the 
parties.     KeOy  v.  Bradford,  6  D.  656. 

The  docket  of  a  justice  of  the  peace  is  the 
best  evidence  of  the  proceedings  had  in  an 
action  before  him,  and  of  the  nature  and 
cause  thereof,  and  parol  evidence  is  not  ad- 
missible to  wary  or  contradict  it*  Cqffman 
f.  Hampton,  37  D.  511. 

Where. a  vendor  agrees. to  convey  land  in 
fee-simple  dear  of  all  encumbrances,  parol 
evidence  that  at  the  time  of  the  execution 
of  the  agreement  it  was  understood  that  the 
Tendee  should,  at  his  own  risk,  take  what- 
ever title  the  vendor  had,  is  inadmissible  to 
contradict  the  written  instrument,  and  in- 
competent to  destroy  its  covenants.  And 
even  if  such  evidence  were  admissible  to 
reform  the  "written  agreement,  it  could  have 
so  bearing  upon  the  deed  of  the  land  subse- 
quently executed.  Lloyd  v.  FarreU,  86  D. 
663. 

Parol  evidence  tending  to  prove  an  under- 
taking by  the  vendee  to  take  land  at  his 
own  risk  should  not  be  submitted  to  the  jury 
b  an  action  on  a  bond  for  the  Durchase- 
aosey,  the  title  having  proved  defective, 
vhere  the  agreement  for  the  purchase  ex- 
Breaaly  negatived  such  an  undertaking,  and 
•be  deed  subsequently  taken  contained  all 
iae  covenant  that  the  purchaser  of  a  perfect 
itle  could  claim,  lb. 
82.  Itn  limits  and  exception*.  —  Ex- 
eptiona  to  the  inadmissibility  of  parol  evi- 
eoce  axe  made  in  eases  of  fraud,  of  want  or 
ularw  of  consideration,  of  the  enlargement 
I  the  time  of  performance,  or  of  the  waiver 
f  the  performance  of  a  written  simple  con- 
act.  Mrwm  t.  Bounders,  13  D.  520. 
Parol  evidence  is  not  admissible  to  con- 
%dict+  alter,  or  vary  a  written  instrument, 
*  inch  evidence  is  admissible  to  show  that 
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such  written  instrument  never  had  an  exist 
enoe.    Perrim  v.  Cheeseman,  19  D.  388. 

The  rule  excluding  parol  evidence  to  affect 
written  contracts  does  not  reject  an  antece- 
dent parol  agreement  of  a  different  character, 
and  imposing  a  very  different,  but  not  in- 
consistent! obligation.  Blossom  v.  Origin, 
67  D.  75. 

Parol  evidence  is  admissible  in  equity  to 
vary  and  reform  written  contracts  and  in- 
struments upon  the  ground  of  accident,  mis* 
take,  or  fraud,  so  as  to  make  them  conform 
to  the  intention  of  the  parties.  Dunham  v. 
Chatham,  73  D.  228. 

Parol  evidence  consistent  with  a  writing 
to  which  it  relates  is  admissible.  Evans  v. 
Smith,  73  D.  751, 

Parol  evidence  is  admissible  on  the  part  of 
one  party  to  a  written  agreement,  when  it 
shows  that  the  relations  of  the  parties  were 
specially  confidential,  that  the  plaintiff  had 
great  confidence  in  the  defendant,  and  relied 
upon  his  advice,  and  was  likely  to  be  guided 
by  it.    Mailory  v.  Leach,  82  D.  625. 

Where  there  are  no  separate  courts  of 
equity  in  which  to  reform  a  contract  in  which 
a  mistake  has  occurred,  in  an  action  on  the 
contract  parol  evidence  is  admissible  to  show 
the  real  understanding  of  the  parties,  al- 
though the  result  of  such  evidence  would  be 
to  alter  the  legal  effect  of  the  writing.  Man- 
hattan Ins.  Co.  v.  Webster,  98  D.  332. 

The  rule  does  not  extend  to  evidence 
offered  to  show  that  a  contract  was  made  in 
furtherance  of  objects  forbidden  by  statute, 
by  common  law,  or  by  the  general  policy  of 
the  law.    Martin  v.  Clarke,  5  B.  586. 

The  existence  of  a  trust  having  been  es- 
tablished by  a  writing,  parol  evidence  of 
conversations  concerning  the  trust  between 
the  trustee  and  brother,  referred  to  in  the 
writing,  was  admissible  for  the  purpose  of 
describing  or  defining  what  was  meant  by 
the  writing.  Kingsbury  v.  Burnside,  11  R. 
67. 

Where  the  mutual  understanding  of  the 
parties  is  to  determine  the  existence  of  a 
contract,  evidence  of  their  individual  under- 
standings is  admissible.  PrtscoU  v.  Locks, 
12  R.  55. 

A  certificate  of  election  is  only  prima  fads 
evidence,  and  does  not  preclude  collateral 
inquiry  into  the  correctness  or  legality  of 
the  canvass.     Rust  v.  Oott,  18  D.  497. 

83.  Bule  does  not  bind  strangers  to 
writing.  —  The  rule  that  a  deed  cannot  be 
contradicted  by  parol  applies  only  between 
parties  and  privies.  Whitbeek  v.  Whitbeek, 
18  D.  503. 

In  a  contention  between  a  party  to  an 
instrument  and  a  stranger  to  it,  either  may 
give  parol  evidence  differing  from  the  con- 
tents of  the  instrument.  McMasUr  v.  Ins* 
Co.  o/N.  Amer.,  U  R.  239. 

84.  Exception  in  cases  of  fraud.  — 
Parol  evidence  to  prove  fraud,  duress,  or 
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usury,  or  the  illegality  of  the  contract  or  the 
consideration,  is  always  admissible.  Ed* 
rington  v.  Harper,  20  D.  145;  RamsdeU  v. 
Bdjnrton,  41  D.  503. 

Where  anything  forming  part  of  the  oon- 
tract  is  lefl  out  of  the  writing  by  fraud  or 
accident,  or  anything  forming  no  part  of  the 
contract  is  inserted  by  fraud,  parol  evidence 
may  be  received  to  prove  these  facta.  But 
where  nothing  is  omitted  or  inserted  in  the 
writing  through  fraud,  accident,  or  mistake, 
parol  evidence  shall  not  be  permitted  to 
show  that  the  agreement  of  the  parties  was 
otherwise  than  the  writing  sets  forth.  Smith 
v.  William*.  4  D.  664.  8.  P.,  Waddell  v. 
Olassell,  54  D.  170. 

Parol  evidence,  to  control  the  operation 
of  the  legal  provisions  in  a  written  contract 
intelligible  in  itself,  is  only  admissible  in 
eases  of  fraud,  or  to  show  that  a  written 
eon  tract,  sought  to  be  specifically  enforced, 
does  not  contain  the  true  agreement  of  the 
parties,  or  the  whole  of  such  agreement. 
Dwight  v.  Pomeroy,  9  D.  143. 

Parol  evidence  is  admissible  to  resist  the 
fraudulent  use  of  a  writing  obtained  without 
fraud.  Oliver  v.  Oliver,  26  D.  123;  but  until 
the  abuse  or  perversion  of  the  instrument  is 
shown,  no  fraud  appears  sufficient  to  make 
way  for  the  admission  of  parol  evidence  to 
affect  it     Fulton  v.  Hood,  75  D.  664. 

Where  one  has  been  induced  by  false 
representations  to  indorse  a  note,  parol  evi- 
dence is  admissible  to  prove  that  fact.  Lor- 
robe*  v.  Fairbanks,  41  t).  389. 

86.  or  mistake.  —  It  is  well  set- 
tled that  parol  evidence  is  admissible  in 
eases  of  fraud,  and  of  plain  mistake  in  draw- 
ing a  writing.     Christ  v.  Diffenbach,  7  D.  624. 

Parol  evidence  is  admissible  to  correct  a 
mistake  in  a  written  contract,  when  such 
mistake  is  caused  by  the  artifice  of  one  of 
the  parties;  and  a  contract  so  corrected  may 
be  specifically  enforced.  McCurdy  v.  Breath' 
tt,  ft  D.  65. 

Evidence  of  a  scrivener  employed  to  draw 
a  marriage  settlement  is  admissible  to  prove 
a  mistake  therein.  Baldwin  v.  Carter,  42  D. 
735. 

Bvidenoe  to  impeach  a  stipulation  in  pos- 
session of  the  adverse  party  ought  to  be  as 
clear  and  unequivocal  as  that  required  to 
establish  mistakes  in  such  instruments,  and 
the  rule  is,  that  mistakes  therein  must  be 
established  beyond  a  reasonable  doubt.  Cam* 
eron  v.  Cameron,  82  D.  652. 

86.  where  the  object  is  to  iden- 
tify the  parties.  —  Verbal  evidence  is  in- 
admissible to  coutrol  or  vary  the  terms  of  a 
written  agreement,  but  where  a  writing  does 
not  show  on  its  face  with  whom  it  was  made, 
parol  evidence  is  admissible  to  show  that 
tact,  and  to  explain  for  whose  benefit  the 
contract  was  made.  Porter  v.  Pierce,  55  D. 
151.  Thus,  parol  evidence  is  admissible  to 
show  who  were  intended  as  payees  by  a  de- 
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scription  in  a  promissory  note,  yewpvrt 
McL  Mfg.  Co.  v.  Starbird,  34  D.  145;  Cox  v. 
BeUzhoover,  47  D.  145;  or  to  indicate  the  in- 
tended payee  in  a  sealed  instrument  naming 
no  payee.    Barkley  v.  Tarrant,  47  BL  853. 

Parol  evidence  may  be  used  to  identify  a 
person  or  thing  mentioned  in  a  written  in- 
strument; and  it  may  properly  be  received  to 
show  that  a  person  named  as  Elias  Kicks  in 
a  patent  is  the  same  person  who  subsequently 
executed  a  conveyance  of  the  property  by 
the  name  of  Eli  Kicks.  Henderson  v.  Hack- 
ney, 68  D.  520.  S.  P.,  PoweU  v.  Biddle,  1  D. 
263;  Wadsworth  v.  AUtn,  56  D.  137;  Walker 
v.  Wtlle,  71  D.  164;  Bowen  v.  8Umghter,  71 
D.135. 

Where  a  grant  was  made  to  a  married 
woman  in  her  maiden  name,  parol  evidence 
is  admissible  to  show  that  the  grantee  was 
the  person  to  whom  the  grant  was  made; 
that  she  was  at  the  time  of  the  grant  knowm 
to  the  grantor  by  her  maiden  name;  that 
there  was  no  other  person  claiming  to  bear 
the  name  used  in  the  deed,  or  claiming  title 
under  it.    Seanlan  v.  Wright,  25  D.  344. 

Where  the  president  of  a  railroad  com- 
pany signs  in  nis  own  name  a  due-bill  for 
"  labor  performed  on  cottage  lot  of  railroad 
oompany, "  parol  evidence  is  admissible  to 
ascertain  whether  the  work  was  performed 
for  the  president  or  for  the  oompany.  Rick- 
mond  etc  R.  BCo.  v.  Snead,  100  D.  670. 

Where  a  cause  of  action  or  ground  of  de* 
fense  in  a  suit  appears  on  the  face  of  the 
record,  no  proof  is  admissible  to  explain  or 
contradict  it;  but  where  it  does  not  so  ap- 
pear, witnesses  may  be  examined  to  identify 
the  parties,  the  cause  of  action  or  defense, 
or  other  matter  litigated.  Cray  v.  OilMan, 
60  D.  761. 

Parol  evidence  is  admissible  to  show  who 
were  real  parties  in  interest  in  an  action, 
and  therefore  bound  by  the  judgment.  Tarle- 
ton  v.  Johnson,  60  D.  515;  Slurley  v.  Fearne, 
69  D.  375. 

Parol  evidence  is  admissible  to  show 
against  which  of  two  defendants  judgmeut 
oi  Justice  of  peace  was  rendered,  when  the 
action  was  against  two,  and  it  appeared  that 
the  judgment  was  confessed  by  "one  of 
the  defendants."  Koeclilept  v.  Hook,  69  D. 
133. 

87.    or   the  subject-matter.* — 

1.  In  general  —  Oral  evidence  is  not  admis- 
sible to  vary  the  terms  of  a  contract  in  writ- 
ing, bnt  may  be  admitted  for  the  purpose  of 
applying  the  terms  of  the  writing  to  the 
subject-matter,  and  removing  any  ambiguity 
arising  from  such  application.  Stoops  v. 
Smith,  97  D.  76;  1  R.  85;  Summerlin  v.  lies- 
lerly,  65  D.  639;  Purnley  v.  Hayes,  92  D.  350; 
Sweat  v.  Shumway.  3  B.  471;  and  in  some  in- 
stances, to  explain  expressions  used  in  a 
peculiar  sense,  oy  particular  persons,  as  ap- 

*  Parol  evidence  to  explain  descriptive  wordsZ 
see  note,  4QD.  1M-11L 


to  particular  subjects.  Boorman  y. 
Jonas,  27  D.  168. 

Parol  evidence,  except  in  case  of  latent 
smfo'fiiity.  is  in  general  inadmissible  to  show 
the  identity  of  land  levied  on  under  execu- 
tion.   Briganee  v.  Mrwm,  57  D.  779. 

Parol  eridence  is  admissible  to  show  that 
the  description  in  *JL  fa.  applied  to  a  certain 
pees  of  land.  If  it  appears  on  the  introduc- 
tion of  such  evidence  that  there  is  no  parcel 
that  wiQ  fit  every  part  of  the  description, 
but  that  there  is  a  parcel  that  will  fit  some 
part  of  it,  this  parcel  is  to  be  regarded  as  the 
parcel  intended  by  the  description.  Summer- 
}*  v.  Hester ly,  65  D.  639. 
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Where  a  conveyance  describes  land  by  course 
tod  distance,  without  any  natural  boundary, 
the  party  in  locating  his  lands  mast  be  con- 
fined to  courses  and  distances,  and  cannot  ex- 
plain by  parol  proof  what  land  was  intended 
to  be  conveyed.  HamUtonr.  Cawood,  1 D.  378. 
Where  a  covenant  to  convey  land  is  silent 
as  to  the  precise)  quantity,  quality,  and  boon* 
dariea,  parol  evidence  is  admissible  as  to  these 
points;  but  not  as  to  the  meaning  of  the  cov- 
enant so  far  as  it  goes.  Cock  v.  Taylor,  5 
D.  650. 

Parol  evidence  is  admissible  to  explain  a 
description  in  a  deed  in  order  to  apply  it  to 
the  subject-matter  of  the  grant.  Doe  v. 
Jackson,  40  D.  107. 

Parol  evidence  is  admissible  to  identify 
real  property  indicated  in  a  contract  for  its 
sale,  and  described  therein  with  sufficient 
certainty  so  that  it  can  be  thus  identified. 
Colerkk  v.  Hooper,  56  D.  505. 

Land  described  in  a  contract  of  sale  as  a 
"certain  tract  of  land  called  Mount  Hope, 
containing  about  forty  acres,  situated  on  the 
southerly  aide  of  N.  River,"  may  be  shown 
by  the  acta  of  the  parties  to  include  a  tract 
of  seventy  acres  known  to  the  parties  by 
that  name.  Old  Colony  B.  EL  Corn.  v.  Bvans, 
6JD.394. 

The  identical  monument  referred  to  in  a 
deed  may  Always  be  shown  by  paroL  Emery 
r.  Webster,  66  D.  274. 

Land  described  in  a  deed  as  the  "  south 
half*  of  a  certain  quarter-section  may  be 
shown  by  extrinsic  evidence  to  be  one  half  in 
area  of  amid  section,  and  not  one  half  accord- 
ing to  the  government  survey.  Prentiss  v. 
Brewer,  86  D.  730. 

Where  lead  is  conveyed  in  sections  or  sub- 
divisions  of  sections,  it  is  presumed  that 
ne/erenoe  was  had  to  the  public  surveys  of 
the  United  States;  but  where  land  is  con- 
veyed in  fractions  of  sections,  as  the  south 
kaJ/  oi  a  certain  section,  extrinsic  evidence  is 
uimissible  to  show  that  one  half  in  area  was 
scant,      lb. 

3.  yegoUabk  instruments.  —  Parol  evidence 
i  admissible  to  identify  the  note  intended 
o  be  secured  by  a  trust  deed.  Pitspatrick  v. 
cnooi  Otoe.,  46  D.  76. 
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Parol  evidence  is  admissible  to  show  a  note 
produced  in  evidence  to  be  the  one  secured 
oy  a  mortgage,  when  it  corresponds  in  some 
but  not  in  all  respects  with  that  described  in 
the  condition  in  the  mortgage.  Williams  v. 
Hilton,  58  D.  729.  8.  P.,  Johns  v.  Church, 
23  D.  651. 

A  note  payable  to  A  may  be  shown  bv 
parol  to  be  one  of  the  notes  described  in  s 
mortgage  as  given  to  A  and  B,  its  date  and 
amount  corresponding  with  the  description 
in  tho  mortgage.  Williams  v.  Hilton,  68  D. 
729. 

4!  Wills.  —  The  words  "tract  of  land 
bought  of  Charles  and  James  McCartney, 
lying  in  Green  County,"  used  in  a  devise,  an 
a  sufficient  description,  and  parol  evidence 
is  admissible  to  show  what  land  was  thus 
bought,  and  of  how  many  tracts  or  parcels 
it  was  composed.  UtCorry  v.  King,  39  D. 
165. 

A  testator  devised  lands  in  Portland  as 
follows:  To  Margaret,  lot  2  in  block  187,  and 
to  Esther,  lot  1  in  block  187.  fie  had  no 
such  lots.  Held,  that  oral  evidence  was  ad- 
missible to  show  that  he  did  own  lots  3  and 
4  in  that  block,  and  that  those  lots  would 
pass  by  the  wilL    Moreland  v.  Brady,  34  R. 

88. or  to  show  the  consideration. 

—  Parol  evidence  respecting  the  considera- 
tion of  a  written  contract  is  admissible  in  all 
oases  between  the  original  parties.  Folsors 
v.  Mussey,  23  D.  522. 

A  verbal  promise,  forming  the  considera- 
tion of  an  instrument,  but  not  expressed  in 
it,  may  be  proved;  and  an  action  of  trespass 
on  the  case  may  be  sustained  against  the 

Sromisor  for  a  breach  of  such  promise. 
Uver  v.  Oliver,  26  D.  123. 

Parol  evidence  is  admissible  to  prove  fail- 
ure of  consideration,  either  in  whole  or  in 
part  of  a  written  instrument.  West  v.  Kelly, 
54  D.  192;  or  to  show  the  consideration  oi 
a  contract  to  be  illegal.  Potion  v.  OUmer.  94 
D.  665. 

80.  Showing  attendant  dream- 
stanoee.  —  Parol  evidence  of  the  conduct 
and  condition  of  the  parties  is  admissible  in 
construing  a  writing  doubtful  on  its  face. 
Edrington  v.  Harper,  20  D.  145. 

All  surrounding  facts  of  a  transaction 
should  be  admitted  in  evidence,  if  they  can 
be  established  by  competent  means,  and 
afford  any  fair  presumption  or  inference  as 
to  the  question  in  dispute.  Pa.  etc  Nav.  Co. 
v.  Dandridge,  29  D.  543. 

Parol  evidence  may  be  received  to  show 
the  state  of  facts  existing  at  the  time  of  a 
conveyance,  and  that  the  land  was  taken  sub- 
ject to  an  encumbrance  of  which  the  pur- 
chaser had  knowledge.  Allen  v.  Lee,  48  D. 
352. 

Parol  testimony  to  vary  the  legal  operation 
of  a  contract  is  permissible  where  it  is 
brought  out  on  cross-examination,  showing 
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the  circumstances  under  which  the  contract 
was  made.    Bank  v.  Fordyce,  49  D.  561. 

Parol  evidence  is  admissible  to  show  the 
circumstances  under  which  a  deed  was  made, 
and  the  relation  of  the  parties  to  the  con- 
tract of  conveyance,  and  to  each  other  in  re* 
apeot  to  it    Collins  v.  Tiliou,  68  D.  388. 

Evidence  of  surrounding  circumstances  ia 
admissible  to  enable  the  court  to  put  itself 
in  the  place  of  the  party,  where  donbt  arises 
aa  to  the  meaning  of  a  written  instrument. 
French  v.  Hayes,  60  D.  127. 

Admissibility  of  evidence  of  the  acta  and 
doinpa  of  the  parties  contemporaneously  with 
and  immediately  subsequent  to  the  execution 
of  a  written  contract,  to  explain  an  ainbi- 

Siity  therein,  discussed  but  not  decided. 
oven  v.  Brown,  22  D.  208. 

90.  Proving  intent. --Equity  will  ad- 
mit parol  evidence  to  ahow  the  intention  of 
parties  in  executing  a  deed,  and  will,  if  pos- 
sible, carry  out  this  intention.     Thompson  v. 
White,  1  D.  252. 

The  writing  may  be  read  in  the  light  of 
surrounding  circumstances,  in  order  more 
perfectly  to  understand  the  intent  and  mean- 
ing of  the  parties,  Emery  v.  Webster,  66  D. 
274. 

Parol  evidence  of  the  intention  of  the  par- 
ties ia  inadmissible  to  vary  a  writing  in  the 
absence  of  surprise,  mistake,  or  fraud.  Dale 
v.  Smith,  12  D.  64. 

Parol  evidence  is  admissible  in  explanation 
of  a  written  contract  to  show  the  situation  of 
the  parties,  the  object  in  view,  and  the  con- 
sideration, but  not  to  contradict  or  control 
the  same.     Baldwin  v.  Carter,  42  D.  735. 

01.  Explaining  latent  ambiguities). 
—  Where  a  trust  is  clearly  and  fully  estab- 
lished by  written  evidence,  parol  evidence  ia 
not  admissible  to  rebut  it;  bnt  where  the 
written  evidence  is  vague  and  ambiguous, 
parol  evidence  may  be  admitted  to  rebut  the 
presumption.     Steere  v.  Steere,  9  D.  256. 

A  patent  ambiguity  in  a  will,  or  one  leav- 
ing the  testator's  intention  doubtful,  cannot 
be  explained  by  evidence  ddiors  the  will,  but 
it  is  otherwise  as  to  a  latent  ambiguity,  or 
one  in  which  the  intention  ia  clearly  ex- 
pressed, but  where  there  ia  a  donbt  as  to 
the  object  to  which  such  intention  applies. 
Breckenridge  v.  Duncan*  12  D.  359. 

The  words  "  made  useful "  do  not  consti- 
tute a  latent  ambiguity  in  a  written  contract 
by  a  dentist  who  manufactured  a  set  of 
teeth,  warranting  them  for  one  year,  and 
providing  that  "  if  on  trial  they  cannot  be 
made  useful,"  they  may  be  returned  and  the 
money  refunded;  and  parol  evidence  ia  in- 
admissible to  explain  those  words,  but  they 
are  to  be  construed  as  meaning  that  the  teeth 
are  to  be  returned  if  the  purchaser  cannot 
make  them  useful  on  trial  Davis  v.  Ball,  63 
D.  63. 

Parol  evidence  is  admissible  to  explain  a 
latent  ambiguity  in  a  written  agreement  to 
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lease  for  a  term  of  years  the  "  Adams  House, 
situate  on  Washington  Street,  in  Boston, "  so 
as  to  ahow  that  the  intention  of  parties  was 
to  include  only  that  part  of  the  building 
fitted  up  aa  a  hotel  under  the  name  of  the 
"Adams  House,"  and  not  the  separate  ahops 
below,  which  occupied  all  the  ground  floor 
except  the  part  used  aa  an  entrance  to  the 
hoteL     Sargent  v.  Adams,  63  D.  718. 

Parol  evidence  to  explain  a  latent  am- 
biguity in  a  grant  ia  admissible.  Bowen  ▼. 
Slaughter,  71  D.  135. 

When  it  ia  necessary  to  determine  the 
date  of  a  paper  offered  in  evidence,  and  the 
month  ia  so  lnartificially  written  that  upon 
inspection  the  presiding  judge  ia  unable  to 
determine  whether  it  ahould  be  read  Juno  or 
January,  extraneous  evidence  ia  admissible 
to  ahow  the  true  date,  and  the  question  ia  a 
proper  one  for  the  jury.  Fenderson  v.  Owen, 
92  D.  551. 

Where  it  ia  uncertain  on  the  face  of  an  in- 
strument whether  it  was  intended  to  bind  the 
principal  or  the  agent,  parol  evidence  ia  ad- 
missible to  explain  the  latent  ambiguity,  and 
to  aid  in  the  interpretation.  Musser  v.  John- 
son, 97  D.  316. 

A  grantor  in  a  deed  described  the  prem- 
ises as  the  farm  on  which  he  then  dwelt* 
This  was  held  to  be  a  latent  ambiguity  which 
might  be  explained  by  evidence  aSunde. 
Doolittle  v.  Blakesley,  4  D.  218. 

B.  was  appointed  ticket  agent  of  defendant 
at  Memphis,  and  gave  a  bond  with  sureties 
for  faithful  performance  of  his  duty.  There 
were  two  ticket  offices,  bnt  the  bond  did  not 
specify  to  which  he  waa  appointed.  Subee- 
auently  the  offices  were  consolidated  and  the 
duties  of  both  were  imposed  on  him,  and  his 
salary  was  increased,  without  the  knowledge 
of  his  sureties.  Held,  that  parol  evidence 
was  admissible  to  show  to  which  office  he 
was  originally  appointed.  Mwnford  v.  Mem- 
plus  etc  R.  R.  Co.,  31  R.  616. 

92.  or  ambiguous  or  technical 

terms.  —  Parol  evidence  is  not  admissible  to 
contradict  the  common  technical'meaning  of 
words  in  a  written  instrument  Ooger  v. 
McOee,  5  D.  610. 

Extrinsic  evidence  is  not  admissible  to 
change  the  meaning  of  a  word  having  a  gen- 
eral well-defined  signification,  but  if  a  word 
ia  employed  which  has  no  definite  and  spe- 
cific general  meaning,  its  local  meaning  may 
be  proved.  Oalena  Ins.  Co.  v.  Kupfer,  81  D. 
284. 

Words  or  forma  of  expression  in  a  written 
instrument,  not  in  universal  use,  but  local  or 
technical  words,  or  phrases  having  two  mean- 
ings, one  common  and  universal,  the  other 
peculiar,  technical,  or  local,  and  characters, 
marks,  and  technical  terms  used  in  a  par- 
ticular business,  may  be  explained  by  parol 
evidence.    Collender  v.  Dtnsmore,  14  K.  224. 

Where  the  language  of  a  deed  is  defective 
or  ambiguous,  it  is  competent,  in  order  ts 
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rVv  whit  the  parties  probably  meant,  to 
prove  the  local  position,  tbe  relative  situ- 
ation of  tbe  estate  granted  and  of  that  re- 
ferred, and  also  the  manner  in  which  the 
grantor  himself  need  it  when  owner  of  the 
whole.    Atkins  v.  Bordman,  37  D.  100. 

Parol  evidence  is  admissible  to  explain 

the  meaning  of  terms  or  forms  of  expression 

commonly  used  in  a  particular  trade  or  busi- 

asm,  whenever  knowledge  of  their  peculiar 

or  technical  use  becomes  material  in  con- 

ttraing  a  written  contract.     A  bought  and 

K^ii  sots  for  supplying  "best  madder,  12 

14,"  if  not  rendered  intelligible  by  other  ex- 

pretrials  in  the  instrument,  is  explainable 

bj  evidence  that  among  dealers  in  madder 

the  figures  M 12  1-4  *  in  such  connection  were 

commonly  used,  and  would  be  understood  as 

meaning  twelve  and  one  quarter  cents  per 

pound.    Dcma  v.  Fiedler,  62  D.  130. 

The  technical  meaning  of  a  term  of  art  or 
ic  cace,  used  in  an  instrument  under  seal, 
nay  be  explained  by  parol  evidence,  but 
wider  no  circumstance  is  such  evidence  ad* 
Dibble  to  show  that  the  parties  to  such 
instrument  placed  on  a  particular  word  or 
phraseology,  which  controls  the  whole  effect 
«ad  value  of  the  writing,  any  limited  or 
definite  meaning  for  the  purposes  of  that  par- 
ticular instrument.  HartweU  v.  Gammon,  64 
D.  44A 

Words  doubtful  in  themselves,  or  difficult 
■*  application,  under  the  surrounding  cir- 
annraoces,  may  be  ascertained  by  evidence 
fceart  the  instrument  itself,  lb. 
Parol  evidence  is  admissible  to  explain  the 
Beaoiog  ci  the  words  "old  channel,  need  in 
-  deed  describing  the  land  thereby  oonvey  ed 
s  "all  that  part  of  lot  87,  third  division  of 
9bj  lying  westward!?  of  the  oenter  of  the 
Id  ehannel  of  Little  River  stream.1*  Enury 
.  WeUer,  66  D.  274. 

frtrinsie  evidence  is  admissible  to  explain 
»  meaning  of  the  word  "  team,"  in  a  con- 
act  under  which  a  reaper  was  to  be  fur- 
shed\  "capable,  with  one  man  and  a  good 
un,  of  cutting  and  raking  off,  and  laying 
gavels  for  binding,  from  twelve  to  twenty 
tea  of  grain  in  a  da} ,"  although  the  ain- 
jsity  is  patent;  and  therefore  the  declara- 
nt of  the  agent  of  the  manufacturers,  made 
the  buyer  at  the  time  of  entering  into  the 
itract,  ae  to  the  amount  of  power  which 
)  machine  would  require,  are  admissible; 
i  similar  declarations,  made  about  the 
le  time,  by  the  same  agent,  to  another 
•on,  on  entering  into  a  similar  contract, 
inadmissible  as  not  being  apart  of  the 
/eate.  Ganson  v.  Madiaan,  82  D.  659. 
ral  evidence  is  admissible  to  show  that 
ford  "barrels,"  used  in  a  written  con- 
t,  the  parties  intended  vessels  of  a  certain 
I  and  capacity,  used  in  a  particular  busi- 
,  and  not  a  measure  of  quantity  as  per 
ite  barreL  JliUer  v.  Stevens,  97  D.  123; 
139. 


In  an  action  for  breach  of  a  written  agree- 
ment, for  the  purchase  of  a  specified  number 
of  "casks'*  of  black  lead,  aba  specified  price 
per  pound,  oral  evidence  of  the  weight  of  the 
casks  is  admissible.  Keller  v.  Webb,  28  & 
209. 

Parol  evidence  is  oompetent  to  show  the 
meaning  of  the  words  "on  margin."  Hatch 
v.  Douglas,  40  R.  104. 

In  an  action  on  a  written  contract  for  stone 
at  a  specified  price  "per  perch,"  the  contract 
not  specifying  the  number  of  cubic  feet  in  a 
perch,  ana  the  evidence  on  that  point  being 
conflicting,  parol  evidence  of  the  oral  nego- 
tiations and  agreement  of  the  parties  is  ad- 
missible to  explain  the  ambiguity.  Quarry 
Co.  v.  dementi,  43  R.  442. 

08.  Bule  as  to  patent  ambiguities.  — 
Parol  evidence  is  admissible  to  explain  latent 
ambiguities  in  a  deed,  but  patent  ambigui- 
ties must  be  removed  by  a  sound  construc- 
tion of  the  deed  itself.  Btorer  v.  Freeman, 
4  D.  155.  &  P.,  Newcomer  v.  Kline,  37  D. 
74;  White  v.  Hermann,  99  D.  543. 

The  omission  in  a  promissory  note  of  the 
sum  to  be  paid  is  a  patent  ambiguity,  which 
cannot  be  explained  by  parol,  but  the  payee 
must  resort  to  the  original  contract,  treat- 
ing the  note  as  a  nullity.  Brown  v.  Bebee, 
6D.  728. 

94.  Showing;  a  contemporaneous  or 
subsequent  parol  agreement.  —  Oral 
agreements  made  at  or  before  the  making  of 
a  written  agreement  between  the  same  par- 
ties are  merged  in  the  writing,  and  are  not 
admissible  in  evidence  to  vary  the  writing. 
Spann  v.  Baltzell,  46  D.  346;  Rockmore  v. 
Davenport,  65  D.  132;  Doumie  v.  White,  78 
D.  731. 

A  verbal  contract  may  be  proved,  although 
the  parties  have  made  a  written  contract  at 
the  same  time  touching  the  same  subject,  if 
it  does  not  contradict  or  vary  the  writing. 
Hersom  v.  Henderson,  53  D.  185. 

Evidence  of  a  parol  agreement  to  enlarge 
or  change  the  time  of  performance  of  a 
written  contract,  previously  made,  is  admis- 
sible. Keating  v.  Price,  1  D.  92;  Solomon*  v. 
Jones,  5  D.  538.  If  by  such  agreement  the 
time  of  payment  is  extended,  no  action  lies 
upon  the  original  contract  until  the  expira- 
tion of  that  time.  Orafton  Bank  v.  Wood- 
ward, 20  D.  5C6. 

It  is  competent,  at  any  time  before  breach 
of  an  executory  written  contract,  to  change 
or  vary  its  terms  by  a  parol  agreement,  or 
to  annul  or  dissolve  it  altogether,  if  done 
upon  a  sufficient  consideration.  Bryan  v. 
Hunt,  70  D.  262;  Spann  v.  BaUuU,  46  D. 
346. 

After  the  execution  of  a  deed  conveying 
a  tract  of  land,  together  with  the  right  to 
a  watercourse,  along  a  route  described  by 
courses  and  distances  through  adjacent  lands 
of  the  grantor,  parol  evidence  is  admissible 
to  prove  a  subsequent  executed  agreement 
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changing  the  route  of  such  watercourse.    Le 
Fevre  v.  Le  Fevre,  8  D.  696. 

A  parol  agreement  cannot  be  set  up  to 
■how  the  terms  on  whioh  good*  were  re- 
ceived for  transportation,  aa  the  written  re- 
ceipt contains  the  agreement  of  the  parties; 
bat  a  parol  agreement  posterior  to  the  written 
contract  would  be  admissible  to  justify  the 
conduct  of  the  master*  Barber  ▼.  Brace,  8 
D.  149. 

Evidence  of  a  verbal  understanding  con- 
temporaneous with  a  written  agreement,  ab- 
solute on  its  face,  is  admissible  to  control  or 
defeat  it  in  Pennsylvania,  when  necessary  to 
prevent  fraud  originally  intended  or  subse- 
quently attempted  in  the  use  of  the  instru- 
ment. Thus,  in  case  of  a  written  agreement 
between  a  father  and  son  for  the  con- 
veyance to  the  latter  of  certain  land,  to  be 
paid  for  at  a  specified  price  one  year  after 
the  father's  death,  where  the  father's  execu- 
tors attempt  to  enforce  payment,  evidence  of 
an  understanding  at  the  time  of  the  agree- 
ment that  the  land  was  to  be  the  son's  por- 
tion, and  was  not  to  be  paid  for  unless  the 
father  should  come  to  want,  but  that  the 
title  should  remain  in  such  a  condition  that 
the  father  could  resort  to  the  land  for  his 
support,  if  necessary,  is  admissible  to  defeat 
the  action.    Rearick  v.  Swinehart,  51  D.  WO. 

Evidence  of  subsequent  declarations  of  a 
party  to  a  written  agreement  is  admissible 
to  corroborate  proof  of  a  contemporaneous 
verbal  understanding  controlling  or  defeating 
the  written  agreement    lb. 

An  independent  agreement  between  two 
of  several  parties  to  a  contract  is  admissible 
upon  a  question  whether  there  has  been  a 
modification  of  the  original  contract,  as 
tending  to  show  that  such  a  modification 
did  not  appear  unreasonable  to  the  parties 
to  the  independent  agreement.  Palmer  v. 
Fogg,  68  D.  708. 

A  written  lease  of  a  hotel  having  been 
executed,  parol  evidence  is  competent  to  es- 
tablish a  contemporaneous  oral  agreement 
by  the  lessor,  in  consideration  of  the  lease, 
not  to  engage  in  a  rival  business  in  the  same 
city.     Wek  v.  Rhodms,  44  R.  747. 

Where  a  conveyance  was  made  by  a 
debtor  to  his  creditor,  to  sell  the  land  to 
satisfy  his  claim,  he  giving  to  the  debtor  his 
note  for  the  estimated  balance  that  might 
remain  after  such  sale,  — held,  in  an  action 
on  the  note  between  the  parties,  that  evi- 
dence of  a  collateral  parol  agreement  was 
admissible  to  show  that  any  deficiency  aris- 
ing from  the  sale  should  be  deducted  from 
the  amount  of  the  note.  Lewie  v.  Oray,  2 
D.  21. 

In  an  action  for  goods  sold  and  delivered, 
the  plaintiff  gave  in  evidence  a  written 
order  for  the  goods,  signed  by  the  defend- 
ant, and  proved  that  they  were  delivered 
according  to  the  terms  of  such  order.  The 
defendant  thereupon  offered  to  prove  that 
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at  the  time  said  order  was  made,  as  aa  in- 
ducement thereto,  plaintiff  verbally  agreed 
with  defendant  that  the  latter  might  revoke 
the  order  during  the  summer  ana  not  take 
the  goods,  and  that  during  the  summer,  and 
before  the  delivery  of  the  goods,  he  did  re- 
voke said  order.  Held,  that  such  offer  was 
properlyrejected.  Wempiev.  Knopf,  2  R.  147. 

05.  Showing  a  part  not  reduced  to 
writing.  —  Parol  evidence  is  not  admissi- 
ble to  add  to  or  vary  a  written  instrument; 
but  if  it  be  apparent  that  the  instrument  in 
writing  contains  but  a  part  of  the  agreement 
entered  into  by  the  parties,  parol  proof  may 
be  received  to  prove  the  entire  contract, 
otherwise  the  contract  could  not  be  brought 
before  the  court;  but  the  parts  of  the  agree- 
ment proposed  to  be  proved  by  parol  must 
not  be  inconsistent  with  or  repugnant  to  the 
intention  of  the  parties,  as  shown  by  the 
written  instrument.  West  v.  Kelly,  54  D. 
192;  Cobb  v.  Wallace,  98  D.  436. 

In  support  of  an  agreement  to  do  that 
whioh  a  prior  writing  between  the  same 
parties  omitted  to  provide  for,  parol  evi- 
dence is  admissible  to  show  that  such  omis- 
sion was  the  result  of  a  mistake.  CardweU 
v.  8trother,  12  D.  326;  Union  Bank  v.  Meeker, 
60  D.  659. 

Where  a  oontract  for  the  sale  of  a  ohavttel 
is  consummated  by  a  written  conveyance, 
previous  representations  amounting  to  % 
warranty,  which  are  not  inserted  in  the 
contract,  cannot  be  proved  by  parol  in  an 
action  of  assumpsit  on  the  alleged  warranty. 
Reed  ▼.  Van  Ostrand,  19  D.  529.  a  P., 
Hahn  v.  DoolUtle,  86  D.  757.  Contra,  Her* 
earn  v.  Henderson,  53  D.  185;  Chapin  v.  2>o6- 
son,  34  R.  612. ' 

A  oontract  consummated  by  writing  is 
presumed  to  oontain  the  whole  agreements 
Reed  v.  Van  Ostrand,  19  D.  529. 

This  rule,  however,  is  not  applicable  to 
instruments,  such  as  deeds  of  land,  assign- 
ments of  choses  in  action,  bills  of  sale,  in- 
dorsements of  notes,  eta,  which,  from  their 
nature,  are  adapted  merely  to  transfer  title, 
in  execution  of  an  agreement  whioh  they  do 
not  profess  to  show.  Hah*  v.  DooMaln,  86 
D.  757. 

Parol  evidence  to  show  that  a  written 
agreement  does  not  contain  the  whole  or 
the  true  oontract,  on  account  of  fraud,  acci- 
dent, or  mistake,  must  be  entirely  clear  and 
most  satisfactory.  Oeipcke  v.  Blake,  83  IX 
418. 

Parol  evidence  of  previous  or  contempo- 
raneous negotiations  will  not  be  admitted  in 
equity,  as  well  as  at  law,  to  vary  or  con- 
tradict the  terms  of  a  written  agreement* 
unless  it  is  made  to  appear  that  the  parties, 
at  the  time  of  consummating  the  agreement* 
actually  intended  or  understood  that  anon 
terms  or  stipulations  should  be  incorpo- 
rated, but  were  omitted  by  accident* 
take,  or  fraud,    76. 
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96.  Proving  a  custom  of  usage. — 
Where  there  is  a  written  contract,  evidence 
of  a  usage  is,  in  many  instances,  admissible 
to  annex  incidents  to  the  written  instru- 
ment concerning  which  it  is  silent,  Boor- 
man  t.  Jenkins,  27  D.  158. 

Parol  evidence  of  usage  is  admissib1':  so 
explain  the  terms  of  a  deed.  Fnrrar  v. 
StadspoU,  19  D.  201. 

Accordingly,  where  a  deou,  made  in  1094, 
gave  the  grantee  th*  privilege  of  taking, 
from  other  lands  of  the  grantor,  "timber 
for  building/  evidence  of  an  immemorial 
custon*,  of  the  grantee  and  his  heirs,  of  cut- 
ting timber  for  fencing,  under  this  grant, 
with  the  knowledge  of  the  yrantor  and  his 
heirs,  was  admitted  to  explain  the  language 
of  the  deed.  Livingston  v.  Ten  Broeek,  8  D. 
287. 

2.  Hoss  AppBed  to  Particular  Instruments. 

97.  Acknowledgments.  —  Parol  evi- 
dence is  inadmissible  to  supply  defects  in  a 
certificate  of  acknowledgment,  except  in 
cases  of  fraud,  collusion,  or  forgery.  Barnet 
v.  Barnet,  16  D.  616;  and  this  rule  applies 
to  the)  certificate  of  acknowledgment  of  a 
deed  by  a  married  woman.  First  Nat.  Bank 
v.  Paul.  40  R.  740. 

Parol  evidence  is  inadmissible  to  prove 
that  the  acknowledgment  of  a  ferns  oovert 
was  different  from  the  certificate  of  her 
privy  examination  on  record.  Barnett  vf 
Shackleford,  22  D.  100;  Johnston  v.  Wallace, 
24  R.  699. 

Parol  evidence  is  admissible  to  prove 
that  the  grantor  did  not  appear  before  the 
officer  taking  the  acknowledgment.  Smith 
v.  Ward,  1  D.  80. 

Parol  evidence  is  not  admissible  in  eject- 
ment to  impeach  a  certificate  of  acknowl- 
edgment to  a  deed,  in  the  absence  of  fraud 
imposition.    Graham  v.  Anderson,  92  D. 


98.  Assignments,  generally. — Where 
an  assignment,  absolute  on  its  face,  is  ad- 
mitted to  have  been  made  as  a  general 
security,  it  may  be  shown  by  parol  to  have 
been  intended  to  secure  specific  debts. 
Most*  ▼.  Murgatroyd,  7  D.  478. 

Parol  evidence  is  not  admissible  to  show 
that  a  written  assignment  on  the  back  of  a 
certificate  of  stock  in  a  corporation,  of  "  all 
the  right,  title,  and  interest  of  the  assignor, 
was  accompanied  by  a  warranty  of  good 
title.     Osgood  v.  Davis,  86  D.  708. 

If  a  note  and  mortgage  are  transferred  by 
a  written  assignment  containing  no  words 
of  warranty,  parol  evidence  is  admissible  to 
show  that  the  vendor  warranted  the  mort- 
gage security.     Hahn  v.  DoolUtie,  86  D.  757. 

Plaintiff  made  an  absolute  written  assign- 
ment of  his  interest  in  a  land  contract. 
Held,  that  parol  evidence  was  not  admissible 
to  prove  that  the  assignment  was  after- 
ward rescinded   or  agreed  to   be  held  as 
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security  for  debts  due  from  the  assignor  to 
the  assignee-  JtttUardson  v.  Johnson,  22  R. 
712. 

99.  Assignments  for  benefit  of  credi- 
tor*. —  Evidence  showing  a  deed  of  trust  oi 
assignment  to  be  fraudulent  is  competent 
Ashley  v.  Robinson,  66  D.  387. 

The  description  by  number  in  a  deed  o* 
trust  conveying  live-stock  is  sufficient,  and 
parol  evidence  is  admissible,  in  a  suit  brought 
by  the  trustee  for  some  of  the  stock  alleged 
to  have  been  included  in  the  conveyance,  tc 
prove  that  they  were  a  portion  of  the  stock 
conveyed.     Barber  v.  Wheelip,  42  D.  432. 

100.  Bills  of  lading.  —  Parol  evidenot 
is  admissible  to  repel  the  implication  in  t 
carriers  favor  against  inevitable  accidents, 
and  to  show  that  he  has  agreed  to  insun 
safe  delivery  of  goods,  where  he  has  eimpli 
undertaken  by  bill  of  lading  to  deliver  them, 
Morrison  v.  Dams,  67  D.  696. 

In  the  construction  of  a  bill  of  lading, 
parol  evidence  is  admissible  to  show  that  th« 
words  "dangers  of  the  river,"  by  usage  and 
custom,  include  dangers  by  fire,  McGinn 
v.  Cox,  70  D.  652;  or  to  explain  a  recital  is 
a  bill  of  lading  that  cotton  was  shipped  on  s 
steamboat,  of  a  custom  for  steamboats  to 
carry  barges  in  tow,  and  to  store  freight  at 
their  option,  either  on  boat  or  barge.    lb. 

101.  Bills  Of  sale.  — Parol  evidence  ii 
not  admissible,  where  there  is  no  suggestioc 
of  fraud  or  mistake,  to  show  that  an  abso- 
lute bill  of  sale  was  intended  as  a  mortgage. 
Thompson  v.  Potion,  16  D.  44;  Henderson  v. 
May/tew,  41  D.  434;  Bryant  v.  Crosby,  68  D. 
767. 

Parol  evidence  to  prove  that  a  bill  of  salt 
was  intended  as  a  mortgage  is  admissible  is 
assumpsit.    Hayworth  v.  Worthington,  36  D 
126. 

Parol  evidence  is  admissible  to  show  that 
a  bill  of  sale  of  a  vessel  absolute  in  form  is  a 
mortgage.  Clark  v.  Wasldngton  Ins.  Co.,  1 
R.  136. 

If  on  the  sale  of  a  slave  a  bill  of  sale  be 
given  warranting  the  title,  in  an  action 
brought  for  a  defect  in  the  health  of  the 
slave,  parol  evidence  may  be  admitted  show- 
ing unsoundness  at  the  time  of  the  sale,  and 
that  it  was  known  to  the  vendor  and  con- 
cealed by  him.  McFarlane  v.  Moore,  3  D. 
752. 

Parol  evidence  is  inadmissible  in  an  action 
against  two  defendants  for  the  breach  of 
warranty  of  soundness  of  a  slare  to  prove 
that  the  slave  was  sold  by  both  the  defend- 
ants, it  appearing  from  the  bill  of  sale  pro- 
duced in  evidence  that  the  sale  was  by  one 
only.     Wren  v.  Wardlaw,  12  D.  60. 

Parol  evidence  is  admissible  to  show  the 
terms  of  a  contract  of  sale  containing  a  war- 
ranty, although  one  of  the  terms  thereof  was 
the  giving  of  a  written  transfer  of  title  by 
a  third  person,  who  held  such  title  in  trust 
for  the  vendor.    In  such  case,  the  bill  of 
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■ale  given  by  the  trustee  does  not  operate  to 
exclude  or  supplant  the  oral  contract  in  pur- 
suance of  which  it  was  given.  Adams  r. 
Gray,  20  D.  82. 

Where  one  is  owner  of  one  half  of  a  boat, 
the  legal  title  to  which  is  in  the  name  of  his 
co-owner,  and  the  former  desires  to  sell  his 
share  to  a  third  person,  and  for  the  purpose 
of  executing  his  part  of  the  contract  pro- 
cures his  co-owner  holding  the  legal  title  to 
make  a  bill  of  sale  of  one  naif  of  the  boat  to 
such  third  person,  in  an  action  for  the  pur- 
chase price  of  such  share  he  should  be  al- 
lowed to  show  that  such  was  their  contract, 
and  this  would  not  be  varying  a  written  in- 
strument by  parol,  as  the  bill  of  sale  is  not 
written  evidence  of  the  contract  between  the 
beneficial  owner  of  the  boat  and  the  pur- 
chaser of  his  share,  but  was  a  means  by 
which  he  procured  it  to  be  executed.  Ben- 
nett ▼.  Belt,  64  D.  260. 

109.  Bonds.  —  Parol  evidence  contra- 
dicting a  writing  signed  by  the  obligor  in  a 
mortgage  bond,  and  stating  the  object  of  an 
indorsement  on  the  bond,  is  not  admissible 
between  the  mortgagee  and  the  mortgagor, 
or  those  claiming  under  him.  Jaduon  v. 
Staekhanee,  13  D.  514. 

In  an  action  on  a  bond  given  for  the  debt 
of  a  third  person,  evidence  is  inadmissible  to 
prove  that  the  obligee  had  declared  that  the 
interest  only  daring  his  life  should  be  re- 
quired, and  that  the  bond  should  become 
void  at  his  death,  unless  the  obligor  proves 
that  such  declaration  was  the  inducement  to 
executing  the  bond.  Ham  v.  Kalbach,  16  D. 
484. 

Parol  evidence  is  inadmissible  to  show 
that  another  person  than  those  who  appear 
on  a  bond  as  sureties  was  to  sign  the  same 
as  a  surety.    Folic*  Jury  v.  Haw,  20  D.  294. 

Parol  evidence  cannot  be  admitted  in  an 
action  on  a  bond  to  prove  that  it  was  stipu- 
lated at  the  execution  of  the  bond  that  notes 
Siven  for  the  same  debt  should  be  surren- 
ered  in  a  few  days,  and  that  the  notes  had 
not  been  surrendered,  but  on  the  contrary, 
three  of  them  had  been  put  in  suit.  Such 
an  agreement  might  be  a  defense  to  the  suits 
on  the  notes,  but  not  to  the  suit  on  the  bond. 
Fulton  v.  Hood,  75  D.  664. 

Parol  evidence  is  not  admissible  in  behalf 
of  the  obligor  of  a  bond  and  warrant  of  at- 
torney, to  prove  an  agreement  made  at  the 
time  of  its  execution  that  judgment  should 
not  be  entered  up  for  a  certain  period,  ex- 
cept upon  a  specified  contingency,  for  this 
would  contradict  the  terms  of  the  warrant 
of  attorney.  Otherwise,  however,  in  favor 
of  a  junior  execution  creditor,  for  as  between 
Judgment  creditors  there  is  no  contract  in 
writing  to  be  varied  by  parol.     lb. 

Parol  evidence  is  admissible  to  show  that 
signatures  to  a  bond  were  misplaced  by  mis- 
take, and  that  the  party  who  signed  in  the 
place  marked  for  witnesses  really  signed  as 
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surety,  and  that  the  other  party  who  signed 
in  the  place  marked  for  sureties  signed  as  ft 
witness  only.  Richardson  v.  Boynton,  90  D. 
141. 

Parol  evidence  is  not  admissible  to  prove) 
that  the  bond  or  note  of  a  married  woman 
was  intended  to  be  a  charge  upon  her  sepa- 
rate estate.    Khnm  v.  Wevmert,  2  R.  541. 

A  gives  his  bond  for  fifty  dollars  to  B. 
At  the  same  time  they  enter  into  an  agree- 
ment by  which  they  compromise  a  certain 
suit,  and  by  which  A  undertakes  to  pay  oer- 
tain costs.  They,  at  the  same  time,  orally 
agree  that  if  the  latter  agreement  is  exe- 
cuted, the  bond  shall  be  delivered  up.  In 
an  action  upon  the  bond,  — held,  that  parol 
evidence  was  admissible  to  establish  said 
oral  agreement,  and  if  the  costs  were  paid, 
it  was  a  sufficient  payment  of  the  bond. 
Water*  ▼.  Walter*,  55  D.  401. 

108.    Charter-parties.— In  an  action 

X'nst  a  ship-owner  for  freight  overpaid, 
re  the  words  "British  weight"  in  the 
charter-party  left  it  doubtful  whether  net 
or  gross  weight  was  meant,  — held,  a  latent 
ambiguity,  which  might  be  explained  by  the 
bill  of  lading  signed  by  the  captain,  or  by 
parol  evidence  showing  the  commercial  usage 
in  such  cases.     Ooddard  v.  Bulow,  9  D.  663. 

In  an  action  by  a  shipper  against  the 
owner  of  a  chartered  vessel  for  non-delivery 
of  the  goods,  parol  evidence  is  not  admissible 
to  prove  a  verbal  agreement  between  the 
charterer  and  owner  as  to  the  conduct  of 
the  voyage,  different  from  that  contained  fas 
the  charter-party,  such  agreement  appear- 
ing to  have  been  reduced  to  writing;  for  if 
the  writing  referred  to  is  not  the  charter- 
party,  it  should  be  produced,  if  it  is  the 
charter-party  it  cannot  be  varied  by  paroL 
Pitkin  v.  Bramerd,  13  D.  79. 

104.  Contracts;  parol  evidence  ad- 
missible. • — The  time  of  performance  of 
a  written  agreement  may  be  extended  bw 
parol,  though  the  terms  cannot  be  changed. 
Baker  v.  WhUeeidee,  12  D.  168. 

Parol  evidence  is  admissible  to  explain  a 
written  contract  by  which  a  miller  agrees  to 
do  two  hundred  dollars'  worth  of  grinding 
for  the  plaintiff,  where  the  contract  contains 
no  terms  on  which  the  grinding  was  to  be 
done,  and  to  show  whether  the  parties  were 
governed  by  the  stipulations  contained  in  a 
previous  similar  agreement  between  them. 
IngUbright  v.  Hammond,  53  D.  430. 

Parol  evidence  is  admissible  to  show  that 
the  consideration  has  not  been  paid  as  the 
contract  purports  it  to  have  been,  where  the 
oontraot  u  not  under  seal.  Bryant  v.  Croebp, 
58  D.  767. 

Parol  evidenoe  is  admissible  to  prove  that 

*  Parol  alteration  of  contracts  within  statute 
of  frauds,  see  note,  100  D.  169-172. 
Parol  evidence  to  aid  in  construction  of 

I  tracts,  see  note,  5  R.  341. 342. 
Parol  evidence  to  explain  mercantile ' 
see  note,  2»E.&0-31ft. 
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» written  contract  is  discharged,  or  that  dam- 
ages for  iti  non-performance  were  waived,  or 
tut  performance  of  part  of  the  contract  was 
dispensed  with,  though  it  would  be  inadmis- 
sible to  contradict  or  alter  a  written  instru- 
aunt     VkU  v.  Qtrmamalns.  Co.,  96  D.  83. 

Oral  evidence  is  admissible,  in  an  action 
01  a  written  contract  to  nay  "  fifty  dollars 
for  inserting  business  cara  m  two  hundred 
copies  of  his  advertising  chart,  to  be  paid 
when  the  chart  is  published,"  etc.,  to  snow 
that  plaintiff  agreed  to  make  the  chart  of  a 
certain  material,  and  to  publish  it  in  a  cer- 
tain manner.  Stoop*  v.  Smilh,  97  D.  76;  1 
K.85. 

Where  a  written  contract  consists  simply 
of  a  written  receipt  given  for  a  barge  loaded 
with  coal,  with  an  agreement  to  pay  three 
dollars  per  day  therefor  until  returned,  parol 
evidence  of  a  prior  parol  contract  is  admissi- 
ble to  show  that  the  barge  was  to  be  used 
only  for  the  purpose  of  conveying  the  coal  to 
market,  and  to  bo  returned  after  the  coal 
tu  discharged,  as  such  evidence  does  not 
contradict  or  vary  the  terms  of  the  written 
instrument.    Cobb  t.  Wallace,  98  D.  435. 

An  executor  contracted  to  sell  land  by  a 
contract  perfect  and  absolute  on  its  face; 
but  annexed  was  a  paper  purporting  to  be 
an  approval  of  the  contract  by  the  devisees, 
signed  and  sealed  by  four,  and  with  five  other 
seals  with  no  names  attached.  Held,  that 
parol  evidence  was  competent  to  show  that 
the  written  approval  of  the  nine  devisees 
was  a  condition  of  the  contract.  Wtndlinger 
t.  Smith,  40  B>  727. 

105.  inadmissible.  —  Parol  evi- 
dence is  not  admissible  to  vary  a  written 
extract,  either  by  showing  that  its  ex- 
pressed terms,  or  its  legal  construction  and 
effect,  do  not  accord  with  the  previous  agree- 
ment of  the  parties.  La  Forge  v.  Bickert,  21 
D.209. 

Parol  evidence  of  the  place  where  articles 
■ay  be  delivered,  in  pursuance  of  a  written 
contract  in  which  no  place  of  delivery  is 
named,  is   inadmissible,    because   the   law 

fixes  the  place  when  the  agreement  is  silent. 

Ik 

An  agreement  made  at  the  time  of  a  sale 
aad  conveyance  of  land,  the  seller  taking  the 
purchasers  note  for  the  consideration  that 
tf,  on  measurement,  the  land  should  exceed 
i  certain  stated  quantity,  the  purchaser 
should  pay  the  seller  an  additional  sum 
therefor,  cannot  be  proved  by  parol  evi- 
dence.   Northrop  v.  Speary,  2  D.  48. 

Parol  evidence  is  inadmissible  in  a  suit  in 
equity  to  reform  a  written  contract,  to  show 
that  a  mistake  exists  therein,  and  that  the 
contract,  by  the  terms  of  which  it  appears 
that  the  vendor  agreed  to  convey  to  the 
vendee  "a  lot  of  land  situated  in  Wind- 
ham," was  intended  to  convey  the  whole  of 
*  particular  lot,  part  of  which  was  situated 
u>  another  town.    Elder  v.  Elder,  25  D.  205. 
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Where  a  written  contract  is  made  for  the 
construction  of  part  of  a  canal,  at  a  specified 
sum  per  cubic  yard  for  excavations  and  em- 
bankments, the  extent  of  which  is  particu- 
lary  described,  parol  evidence  is  inadmissi- 
ble, in  an  action  by  the  contractor  to  recover 
for  extra  work  in  repairing  damages  caused 
by  floods  or  other  casualties,  io  show  that  it 
was  verbally  agreed  at  the  time  of  the  con* 
tract,  or  in  the  preliminary  negotiations, 
that  the  defendants  were  to  make  a  slope 
wall  as  the  plaintiffs  proceeded  in  making 
the  embankment,  which  wall,  if  made,  woula 
have  prevented  the  loss.  Boyle  v.  Agawam 
Canal  Co.,  33  D.  749. 

Parol  evidence  -is  inadmissible,  where  part 
of  an  entire  contract  is  within  the  statute  of 
frauds,  to  varv  the  part  not  otherwise  within 
the  statute,  by  enlarging  time  of  perform- 
ance.    Ladd  v.  King,  51  D.  624. 

Conversations  of  parties  to  a  contract  con- 
cerning its  provisions  are  not  admissible  in 
evidence  after  the  contract  has  been  reduced 
to  writing.    Palmer  v.  Fogg,  58  D.  708. 

Parol  testimony  will  not  be  received  to 
construe  a  written  contract  of  partnership, 
or  to  show  the  intention  of  the  parties  to  it. 
Bromley  v.  Elliot,  75  D.  182. 

Oral  evidence  as  to  meaning  of  a  contract 
is  inadmissible  where  there  is  no  ambiguity 
respecting  its  meaning  as  shown  on  its  face. 
Peet  ▼.  Chicago  etc.  B'p  Co.,  91  D.  446. 

In  an  action  upon  a  written  contract  for  the 
sale  of  hogs,  to  he  "delivered  at  W.,  Iowa, 
at  H.  W.  s  option,  by  giving  ten  days'  no- 
tice at  any  time  in  June," —  held,  that  parol 
evidence  was  not  admissible  to  show  how 
such  contracts  were  understood  by  stock 
dealers,  to  which  class  the  parties  belong. 
WUmeringY.  MeOaughey,  6  R.  673. 

106.  Deeds;  admissibility  of  parol 
evidence,  generally.  * — 1 .  When  admissi- 
ble. —  A  vendee's  consent  to  a  conveyance 
may  be  shown  dehor*  the  instrument,  as  by 
his  afterwards  conveying  part  of  the  same 
land.     Baudm  v.  Boliff,  14  D.  181. 

The  construction  put  on  a  deed  by  the 
parties  may  be  proved  by  parol,  and  ought 
to  be  followed,  especially  with  respect  to 
boundaries,  when  the  language  of  the  instru- 
ment is  doubtful,  and  the  parties  have  agreed 
upon  or  aoquiesced  in  a  particular  construc- 
tion not  in  conflict  with  the  deed.  Stone  v. 
Clark,  85  D.  870;  Emery  v.  Webster,  66  D. 
274. 

Where  the  land  is  described  by  courses  and 
distances  only,  parol  evidence  to  prove  that 
the  true  boundary  is  a  line  of  marked  trees 
not  mentioned  in  the  deed,  and  varying  from 
the  written  calls  of  course  and  distance,  is 
inadmissible.  Wynne  v.  Alexander,  47  D. 
326. 

•  Parol  evidence  to  aid  acknowledgment  of 
deed,  see  note,  1  D.  81-88. 

Parol  evidence  to  show  that  land  Is  held  by 
grantees  as  partners,  see  note,  M  B»  7tt-80& 
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The  presumption  of  advancement,  when  a 
deed  is  taken  in  the  name  of  a  wife  or  child, 
may  be  rebutted  by  evidence  showing  that 
the  purchase  was  intended  for  the  benefit  of 
the  husband  or  parent  who  advanced  the  pur- 
ohase-money.    Smith  v.  Strahan,  67  D.  622. 

The  statute  of  frauds  does  not  exclude 
parol  evidence  of  a  contract  between  grantor 
and  grantee,  by  which  the  deed  was  made  to 
the  grantee  to  enable  him,  as  agent,  the  bet- 
ter to  sell  and  give  the  title.  Collins  v.  TiU 
ftw,  68  D.  398. 

One  who  sells  land,  and  induces  his  pur- 
chaser to  take  the  deed  from  a  third  person 
holding  the  legal  title,  may  be  shown  by 
parol  testimony  to  have  been  the  real  grantor, 
and  will  be  held  to  all  the  obligations  at- 
tached to  that  relation,  including  an  obliga- 
tion to  make  a  good  title.  Brown  v.  Crowley, 
99  D.  462. 

Parol  evidence  is  admissible;  To  prove  that 
parties  who  signed  a  specialty  as  principals 
were  in  fact  sureties  only.  Burke  v.  Cruger, 
68  D.  102. 

To  determine  whether  monuments  found 
on  land  are  identical  with  those  mentioned 
in  the  deed  describing  it.  McAfferty  v.  Con- 
ever,  70  D.  57. 

To  explain  the  subject-matter  of  a  convey- 
ance, its  condition  and  peculiarities.  Wilson 
v.  Cochran,  86  D.  574. 

2.  When  inadmissible.  —  Parol  evidence  is 
not  admissible  to  alter  or  vary  the  legal  effect 
of  a  deed  or  conveyance.  Mellon  v.  WaUdns, 
60  D.  481;  Woolen  ▼.  HiOen,  52  D.  690. 

A  bond  between  the  original  parties  to  a 
deed,  unrecorded,  and  not  known  to  a  sub- 
sequent grantee,  is  inadmissible  evidence  to 
vary  the  construction  of  the  deed,  or  to 
affect  rights  acquired  under  it  Bullen  v.  Run- 
nets,  9  D.  55. 

Though  a  reference  is  made  in  a  deed  to 
extrinsic  matter,  to  explain  which  parol  evi- 
dence may  be  necessary,  this  will  not  author- 
ise such  evidence  to  be  given  to  explain  or 
contradict  the  deed  itself.  S.  C.  Society  v. 
Johnson,  10  D.  644. 

A  written  instrument,  purporting  to  be  a 
deed  of  partition,  and  signed  by  the  parties, 
bat  not  sealed,  is  not  so  far  a  nullity  as  to 
admit  parol  evidence  to  contradict  it.  Oar- 
diner  Mfg.  Co.  v.  Heald,  17  D.  248. 

A  deed  is  conclusive  evidence  of  the  terms 
of  sale,  where  there  is  no  allegation  of  fraud, 
or  that  any  language  not  truly  expressive  of 
the  contract  had  been  inserted  in  the  deed, 
or  that  any  mistake  whatever  had  been 
made  in  writing  the  same;  in  such  a  case  parol 
proof  contradicting  the  deed  would  not  be 
admissible,  even  in  equity.  Frederick  v. 
Youngblood,  54  D.  209. 

The  nature  and  quality  of  the  interest  con- 
veyed by  a  deed  must  be  ascertained  from 
the  instrument  itself,  and  is  not  open  to  ex- 
planation by  parol  evidence.  Caldwell  v. 
Fulton,  72  D.  760. 
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Parol  evidence  of  a  warranty  of  the 
quantity  of  land  conveyed  by  a  deed  is  in- 
admissible, as  tending  to  vary  the  terms  of 
the  instrument.     Cook  v.  Combs,  76  D.  241. 

The  covenant  implied  by  the  acceptance  of 
a  deed  of  land,  expressly  warranting  against 
all  claims  except  certain  taxes,  cannot  be  de- 
feated by  evidence  that  the  warrantor  con- 
temporaneously and  orally  agreed  to  pay 
such  taxes.    MacLeod  v.  Skiles,  61  R.  254. 

In  an  action  for  breach  of  a  covenant 
against  encumbrances  in  a  deed  of  land, 
parol  evidence  that  a  few  days  before  the) 
execution  of  the  deed  the  parties  orally 
agreed,  that  in  consideration  of  the  execution 
of  the  deed  for  a  certain  sum,  the  plaintiff 
would  assume  a  liability  to  an  assessment 
upon  the  land  for  betterments,  is  inadmis- 
sible.   Flynn  v.  Bourneuf,  58  R.  135. 

Parol  evidence  is  inadmissible;  To  show  that 
a  deed  delivered  to  a  party  was  upon  certain 
conditions  not  expressed  therein.  Skinner 
v.  Hendrick,  1  D.  43;  WorraU  v.  Munn,  55 
D.  330;  Adams  v.  Hudson  County  Bank,  64 
D.  469. 

To  show  that  half  an  acre  of  land,  included 
in  an  administrator's  deed,  was  excepted  at 
the  time  of  sale.  Snyder  v.  Snyder,  6  D. 
493. 

To  show  that  a  deed,  which  by  its  terms 
conveys  certain  real  estate  to  two  persons  as 
tenants  in  common,  was  intended  to  convey 
it  to  them  as  partners,  and  that  it  is  partner- 
ship property.     Hale  v.  Henrie,  27  D.  289. 

To  control  the  legal  effect  of  a  deed,  or  to 
show  that  a  description  which  the  law  will 
disregard  ought  to  prevail.  Benedict  v.  Cay- 
lord,  29  D.  299. 

To  show  that  a  different  tract  from  the 
one  mentioned  in  the  deed  was  intended  to 
be  conveyed.    Norwood  v.  Byrd,  42  D.  406. 

To  show  that  a  different  direction  than 
that  described  in  a  deed  was  intended,  where 
the  language  is  not  repugnant  nor  ambigu- 
ous.    Fratt  v.  Woodward,  91  D.  573. 

To  prove  a  warranty  of  the  quantity  of 
land  conveyed.     Cabot  v.  Christie,  1  R.  313. 

107.  when  admissible  to  show 
fraud.  —  No  rule  or  principle  of  law  is 
violated  by  the  admission  of  parol  evidence 
to  establish  fraud  going  to  the  considera- 
tion or  execution  of  deeds.  Thus  where 
misrepresentation  and  fraud  are  charged 
against  defendant  in  a  sale  of  lands  evi- 
denced by  a  written  contract,  and  such 
charges  are  denied  in  the  answer,  this  kind 
of  evidence  is  competent  and  legitimate  to 
establish  the  fraud.  HarreUr  Hill,  68  D. 
202. 

108.  or  mistake.*  —  Mistake  in  a 

deed  may  be  shown  by  parol  evidence.    Mc~ 
Kelway  v.  Armour,  64  D.  445. 

Parol  testimony  cannot  be  received  to 
show  that  a  deed  stating  a  course  for  thirty* 

•Bee  alio  Mxstaxs,  7. 


s  Holes  ta 

intended  to  express  twenty- 
Jaekmm  t.  Bowen,  2  D.  193. 

Parol  evidence  is  not*  where  there  is  no 
charge  of  fraud,  admissible  to  show  a  mistake 
m  the  number  of  acres  mentioned  in  a  deed. 
Kerr  v.  GakU,  12  D.  537.  S.  P.,  Howe*  v. 
Barker,  3  D.  628. 

Premises  described  as  fractional  north- 
west quarter  of  section  35,  township  49, 
range  17,  lying  partially  within  the  town  of 
R, — held,  that  the  section  and  township 
description  was  the  principal,  and  "lying 
partly  within  the  town  of  B "  the  incident, 
and  that  parol  evidence  was  inadmissible  for 
the  purpose  of  showing  that  the  southwest 
quarter  was  meant,  and  that  there  was  no 
fractional  northwest  quarter-section.  HarU 
t.  Rector,  53  D.  157. 

Mistake  in  a  deed  cannot  be  shown  by 
parol  in  defense  to  a  bill  for  an  injunction 
to  restrain  waste,  brought  by  the  grantee 
against  the  grantor,  who  reserved  to  himself 
a  life  estate.  Webster  v.  Webster,  66  D. 
705. 

Parol  evidence  is  inadmissible  to  prove 
that  a  grantor  intended  to  have  made  limi- 
tations different  from  those  expressed  by  the 
deed,  when  its  terms  are  unambiguous. 
Hobna  ▼.  Shnons,  4  D.  606. 

Parties  to  a  deed  cannot,  in  a  controversy 
with  strangers,  maintain  that  the  instru- 
it  does  not  express  the  intention  of  the 
Campbell  v.  Lowe,  66  D.  339. 

A  deed  described  the  land  intended  to  be 

iveyed  as  beginning  "at  a  rock  on  the 
aide  of  a  road.  •  .  •  and  running 
from  thence,  on  the  north  side  of  said  road, 
north  thirty -eight  degrees,  east  twenty-two 
degree*,  south  sixty-three  degrees,  east 
thirty-five,  south  thirty-eight  degrees,  west 
twenty -five  and  one  half,  then  by  straight 
Have  to  the  beginning.1*  Held,  in  an  action 
ef  ejectment,  that  parol  evidence  to  show 
that  perches  were  intended  where  degrees 
were  mentioned  at  the  end  of  the  first  line, 
and  that  perches  should  be  inserted  at  the 
of  the  second  and  third  lines,  was  inad- 
ubie.    Clarke  v.  Lancaster,  11  R.  486. 

In  ejectment,  the  plaintiff,  claiming  title 
R-t  introduced  in  evidence  a  deed 
B.  to  Rufus  V.t  and  a  deed  from 
V.  to  the  plain  tiff,  and  offered 
parol  evidence  to  show  that  Rufus  V.  and 
knseel  V.  were  the  same  person,  and  that  the 
latter  name  was  written  in  the  deed  by  mis- 
take. Held,  that  the  evidence  offered  was 
net  svdmissible.     PitU  v.  Brawn,  24  R.  114. 

lOQ. or  to  explain  ambiguities, 

—  Where  the  language  of  a  deed  is  vague 
end  general,  or  contains  some  latent  ambi- 
guity, parol  evidence  is  admissible  of  any 
extrinsic  circumstances  tending  to  show 
definitely  what  things  were  intended  by  the 
parties;  not  that  such  evidence  enlarges  or 
diminishes  the  estate  granted  or  premises 
eonveyed,  but  it  identifies  the  subjeot-mat- 
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ter  on  whioh  the  deed  operates.    Schmit*  v. 
Sehmitz,  88  D.  681. 

Premises  were  mentioned  in  a  deed  as  the 
farm  on  which  the  grantor  dwelt.  The  facts 
that  a  particular  piece  of  land  claimed  to  be 
within  such  desenption  was  at  the  time  in  a 
state  of  nature,  uninclosed,  and  separate 
from  the  rest  of  the  farm,  and  that  the  gran- 
tor afterwards  remained  in  possession,  and 
occupied  it  as  his  own  until  his  death,  are 
admissible  in  evidence  showing  that  such 
piece  of  land  was  not  within  the  grant  Doo- 
little  v.  Blakesley,  4  D.  218. 

Parol  evidence  is  admissible  to  show  what 
was  usually  let  or  occupied  with  the  land, 
messuage,  mill,  or  manor  conveyed  by  a 
deed,  when  the  extent  of  the  claim  is  not 
apparent  on  the  face  of  the  deed.  HaU  v. 
Benner,  21  D.  394. 

Parol  evidence  is  admissible  to  explain 
ambiguities  in  a  deed  executed  by  a  guardian 
on  a  sale  of  his  ward's  real  estate,  such  am- 
biguities arising  from  an  insufficient  descrip* 
tion  of  the  grantees,  and  in  an  omission  to 
give  the  number  of  the  block  in  whioh  the 
lots  conveyed  were  situated.  Young  v.  Lo* 
rain,  52  D.  463. 

Where  the  legal  line  between  two  towns 
differs  from  the  line  universally  recognised 
by  the  inhabitants  of  the  towns,  a  deed 
describing  a  boundary  in  terms  equally 
applicable  to  either  line  contains  a  latent 
ambiguity,  whioh  may  be  cleared  up  by  oral 
evidence.     Putnam  v.  Bond,  1  R*  82. 

Although  the  presumption  would  be  that 
the  deed  conveyed  to  the  legal  line,  that  pre- 
sumption would  be  rebutted  by  proof  that  a 
different  line  had  been  adopted  and  univer- 
sally recognized  by  the  inhabitants  of  the 
two  towns.    76. 

Parol  declarations  of  former  owners  of  the 
premises  are  not  admissible  to  show  that  an 
island  situated  in  a  river  was  not  intended 
to  pass  by  a  deed  bounding  lands  on  such 
river;  but  it  is  competent  to  prove  by  parol 
that  the  quantity  of  water  on  each  side  of 
the  island  was  tuch  as  to  be  called  by  the 
name  of  the  river,  and  then  to  explain  this 
latent  ambiguity  by  showing  which  stream 
was  intended  by  the  deed.  Claremont  v. 
Carlton,  9  D.  88. 

110.  Parol  evidence  to  show  the 
consideration. # — The  consideration  in  a 
deed  may  be  explained,  controlled,  or  re- 
butted by  parol,  where  the  amount  paid 
becomes  a  material  inquiry,  —  as  for  the  pur- 
pose of  ascertaining  the  measure  of  dam* 
ages  for  breach  of  a  covenant  of  seisin. 
Swafford  v.  HViijmfe,  54  D.  498. 

The  consideration  expressed  in  a  deed  may 
be  varied  by  parol  to  almost  any  extent* 
since  the  estate  does  not  depend  upon  it, 
but  upon  the  conditions  and  limitations 
descriptive    of  its  quantity  and   duration 

*  Parol  evidence  touching  the  consideration  la 
a  deed,  see  note,  s  D.  806,  su7. 
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expressed  in  the  deed.  Thompson  v.  Thomp- 
son, 68  D.  638. 

A  consideration  may  be  established  by 
parol,  consistent  with  that  expressed  in  the 
deed,  as  marriage,  where  the  consideration 
recited  is  natural  love  and  affection.  Sneed 
v.  Hooper,  6  D.  691. 

Where  the  consideration  expressed  is  "love 
and  affection, "  and  "one  dollar, w  parol  proof 
of  other  valuable  consideration  is  admissible. 
Harvey  v.  Alexander,  10  D.  519. 

Parol  evidence  is  admissible  to  prove  a 
consideration  additional  to  that  which  is  ex- 
pressed, and  such  evidence  is  admissible  to 
connect  with  such  deed  a  mortgage  of  the 
same  land  made  one  year  after  the  deed,  and 
founded  upon  such  additional  consideration. 
Tyler  v.  Carlton,  20  D.  357.  8.  P.,  Buckley's 
Appeal,  83  D.  468. 

Parol  evidence  of  a  different  consideration 
from  the  one  named  in  a  deed  is  admissible, 
if  the  witness  i*  a  third  party  not  interested. 
Groves  v.  Steel,  46  D.  551. 

Parol  evidence  is  admissible  to  contradict 
the  consideration  clause  in  a  deed  from  a 
father  to  his  son,  by  showing  that  the  con- 
veyance was  in  reality  an  advancement 
instead  of  being  made  upon  a  money  con- 
sideration as  therein  recited,  as  between 
parties  and  privies  to  the  deed.  RockhiU 
v.  Svraggs,  68  D.  607. 

Want  of  consideration  for  a  deed  is  evi- 
dence of  a  trust  relation  between  the  par- 
ties.    Vandever  v.  Freeman,  70  D.  391. 

Parol  evidence  is  admissible  to  show  that 
the  consideration  of  a  deed,  expressing  a 
consideration  of  money  and  the  payment  of 
a  judgment,  embraced  also  the  payment  of 
ether  encumbrances  on  the  property,  such 
as  mortgages  and  mechanics  liens.  Buck- 
ley's  Appeal,  88  D.  468. 

Parol  evidence  is  not  admissible  to  con- 
tradict a  deed,  by  showing  that  the  consid- 
eration named  in  the  deed  was  not  the  true 
consideration.  Harrison  v.  Laverty,  13  D. 
283;  Schemerhorn  v.  Vanderheyden,  3  D. 
804. 

The  considerations  respectively  paid  by 
grantees  cannot  be  shown  by  parol,  for  the 
purpose  of  showing  that  they  took  in  differ- 
ent proportions.  Treadwetl  v.  Bulkley,  4  D. 
225. 

111. to  show  non-payment  of 

consideration.  —  Parol  evidence  is  admis- 
sible to  prove  that  the  consideration  ex- 
pressed in  a  deed  to  have  been  received  was 
in  fact  not  paid.  Bowen  v.  Bell,  11  D.  286; 
Whilbeck  v.  WhUheck,  18  D.  503;  Beach  v. 
Pochard,  33  D.  185.  Contra,  see  Graves  v. 
Carter,  11  D.  786. 

The  receipt  in  a  deed  is  not  conclusive; 
and  where  a  question  is  raised  as  to  the  pay- 
ment, parol  evidence  may  be  admitted  to 
show  by  whom  it  was  made.  Dtpeystcr  v. 
Gould,  29  D.  723. 

A  deed  oannot  be  avoided  by  extrinsio 
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proof  that  a  condition  for  grantor's  support 
was  part  of  the  consideration,  and  that  the 
condition  has  not  been  performed.  Thomp- 
son v.  Thompson,  68  D.  638. 

112.  to  convert  a  deed  into  a 

mortgage.* —  Parol  evidence  may  be  ad- 
mitted to  prove  that  an  absolute  deed  wae 
intended  to  operate  as  a  mortgage.  Boss  v. 
NorveU,  1  D.  422;  Washburn  v.  Merrills,  2  D. 
59;  Ryan  v.  Dox,  90  D.  696;  and  it  is  imma- 
terial in  this  respect,  as  between  the  parties, 
whether  the  debt  intended  to  be  secured  waa 
then  contracted  by  the  mortgagor,  or  waa 
contracted  for  the  purpose  of  securing  a  pre* 
existing  debt  Andmg  v.  Davis,  77  I).  658; 
and  evidence  showing  that  at  the  date  of 
the  instrument  there  was  a  settlement  of 
accounts  between  the  parties,  and  an  as- 
certained antecedent  indebtedness  on  the 
part  of  the  maker  of  the  identical  sum 
stipulated  by  the  instrument  to  be  paid  by 
him,  is  consequently  relevant.  Fowler  v. 
Stoneum,  62  D.  490. 

Parol  evidence  is  inadmissible,  in  an  action 
at  law,  between  third  persons  or  between 
the  parties,  to  show  that  a  deed  absolute 
was  intended  as  a  mortgage.  Reading  v. 
Weston,  20  D.  97. 

A  deed  with  an  agreement  to  reconvey  oa 
certain  specified  terms  cannot,  in  an  action 
between  third  persons,  be  shown  by  parol  te 
be  a  mortgage.     lb. 

113.    to   prove  or  disprove  a 

trust,  t  —  Trusts  may  be  proved  by  parol 
evidence.     Miller  v.  Thatcher,  60  D.  172. 

A  resulting  trust  may  be  established  or 
contradicted  by  parol  evidence,  even  in  direct 
contradiction  of  a  deed,  patent,  or  warrant. 
StrimpJUr  v.  Roberts,  57  D.  606.  8.  P., 
PrUchard  v.  Brown,  17  D.  431;  Babtr  v. 
Vhnng,  50  D.  617;  8mith  v.  Strahan,  67  D. 
622;  Dryden  v.  Hanway,  100  D.  61. 

A  deed  absolute  on  its  face  oannot  be 
avoided  or  controlled  by  parol  proof  of 
usury,  or  of  any  condition  or  trust  not  ex- 
pressed in  such  deed.  Flint  v.  Slteldon,  7  D. 
162. 

Parol  evidence  oannot  change  an  absolute) 
deed  into  one  of  trust  unless  there  be  fraud, 
accident,  or  mistake.  Bailiff  v.  Ellis,  63  D. 
471;  Sturtevant  v.  Sturtevml,  75  D.  371. 

Parol  evidence,  to  establish  a  trust,  must 
be  very  dear  and  satisfactory,  otherwise  the 
court  will  not  decree  it.  Snelling  v.  Utter- 
back,  4  D.  661. 

Parol  evidence  is  admissible  to  prove  that 
a  purchase  was  made  with  the  funds  of  the 
principal,  although  the  conveyance  was 
taken  in  the  name  of  the  agent.  Hall  v. 
Sprigg,  12  D.  506. 

The  consideration  expressed  to  be  paid  by 
the  grantee  does  not  exclude  evidence  that 

*  Parol  evidence  to  show  that  a  deed  was  In- 
tended as  a  mortgage,  see  note,  16  I).  47,  48. 

t  Trusts  in  favor  of  grantor,  whether  may  be 
established  by  parol  see  note,  90  D.  270-837. 
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the  money  belonged  to  a  third  person.  Priteh- 
era*  v.  Brown,  17  D.  431. 

A  conventional  trust  cannot  be  set  op  on 
a  special  parol  agreement  inconsistent  with 
the  terms  of  the  deed.  McElderry  v.  Ship- 
fcy,  56  D.  703. 

Possession  of  land  by  grantors  after  con- 
veyance ia  a  strong  corroborative  circum- 
stance to  establish  a  trust  relation  between 
grantor  and  grantee.  Vandeverr.  Freeman, 
70  D.  391. 

Payment  of  purchase-money  as  evidence  of 
a  trust  is  an  affirmative  fact,  and  must  be 
established  by  higher  testimony  than  proof 
of  declarations  of  the  deceased  alleged 
trustee,     /&. 

Non-payment  of  purchase-money  as  evi- 
dence of  trust  is  a  negative  fact,  and  the 
admissions  of  the  deceased  alleged  trustee 
become  appropriate  evidence,  ana  when  sus- 
tained by  corroborating  circumstances,  com- 
ply  with  the  rules  of  evidence.     76. 

Where  a  gift  is  made  to  a  husband  alone, 
parol  evidence  is  admissible  to  prove  that 
the  gilt  was  in  trust  for  the  use  of  the  wife. 
Mom  v.  Chatham,  73  D.  228. 

One  Sparks  conveyed  by  absolute  deed, 
without  the  payment  of  any  money  consid- 
eration, one  half  of  unpatented  land  to  his 
brother-in-law,  Hollar,  who  owned  the  other 
half.  In  an  action  of  trespass  by  a  grantee 
of  the  executor  of  Hollar, — held,  that  parol 
evidence  was  admissible  to  show  that  the 
conveyance  was  made  to  obtain  a  patent  for 
the  whole  in  one,  and  to  establish  a  trust  for 
Spark*.  UngenfeUer  v.  RUehey,  98  D.  308. 

114.  wants.  —  Where  property  is 
granted  to  a  husband  and  wife,  parol  evi- 
dence may  be  introduced  to  show  that  the 
husband's  name  was  inserted  by  mistake, 
and  that  it  was  not  community  but  separate 
property.     Dunham  v.  Chatham,  73  D.  228. 

110.  Leases. — Parol  evidence  may  be 
offered  by  a  lessee  showing  that  at  the  time 
a  written  lease  was  executed,  the  lessor 
agreed  to  perform  and  insert  a  certain  cove- 
nant* which  was  omitted  in  the  lease. 
Ckriet  ▼.  Difcnbaeh,  7  D.  624. 

Parol  evidence  is  admissible  to  show  that 
it  was  the  understanding  and  agreement  of 
all  the  parties  to  a  lease  that  for  the  last 
nine  months  no  rent  should  be  payable. 
Huttz  v.  Wright,  16  D.  576. 

Evidence  aliunde  is  inadmissible  to  aid  in 
construction  of  a  lease,  where  there  is  no  am- 
biguity in  its  terms;  therefore,  in  such  a 
ease,  evidence  of  a  conversation  between  the 
parties  to  the  lease,  in  relation  to  the  pur- 
pose for  which  it  was  given  and  received, 
and  of  the  character  of  the  land  leased,  is 
inadmissible.     Burr  v.  Spencer,  68  D.  379. 

A  lease  described  the  demised  premises  as 
"  the  premises  on  the  corner  of  A  and  B 
streets,  recently  occupied  by  J.  S.  The 
shops  are  not  included."  Held,  that  the 
not   necessarily  pass  the  entire 
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building  on  the  corner,  except  the  shops; 
and  that,  therefore,  parol  evidence  was  ad- 
missible to  show  whether  a  particular  part 
had  been  occupied  by  J.  8,  Alger  v.  Aen- 
nedy,  24  R.  117. 

In  a  written  lease,  silent  as  to  fixtures,  it 
was  provided  that  the  lessee  should  make  all 
necessary  "improvements  and  repairs.**  For 
an  independent  consideration,  the  lessor 
agreed  that  certain  fixtures  should  remain 
for  the  lessee's  use.  An  outgoing  tenant  re- 
moved them,  and  the  lessor  promised  to  replace 
them,  but  failing  to  do  so,  the  lessee  replaced 
them  at  her  own  expense,  and  the  lessor 
promised  to  make  it  right.  Hell,  that  parol 
evidence  of  the  agreement  about  the  fixtures 
was  competent,  and  the  lessee  was  entitled 
to  recover  the  sum  so  expended.  Lewis  v. 
Seooury,  30  R,  311. 

116.  Judgments  and  decrees.  —  Parol 
evidence  is  admissible,  where  a  judgment  is 
general,  to  show  what  has  been  tried  and  de- 
termined thereby.    Estill  v.  TauU  24  D.  498; 
Warwick  v.  Underwood,  76  D.  767. 

Parol  evidence  is  competent  to  show  what 
Questions  were  actually  controverted  and 
decided  in  a  justice's  judgment,  for  the  pur- 
pose of  determining  what  questions  are 
concluded  by  it  when  it  is  offered  as  a  bar  to 
a  second  action.     Doty  v.  Brown,  53  D.  350. 

Parol  evidence  to  show  the  grounds  of  a 
former  judgment  offered  in  evidence  in 
another  action  between  the  same  parties  is 
admissible,  where  from  the  form  of  the  issue 
in  the  first  action  such  grounds  do  not  ap- 
pear from  the  record,  provided  that  such 
grounds  might  have  been  legitimately  given 
in  evidence,  under  that  issue,  and  that,  if 
proved  to  have  been  given  in  evidence,  it  ap- 
pear from  the  verdict  and  judgment  that 
they  must  have  been  directly  and  necessarily 
in  question  as  the  grounds  of  the  verdict. 
Wood  v.  Jackson,  22  D.  603. 

117.  Mortgagee.  -—  Parol  evidence  is 
not  admissible  to  alter  or  vary  the  legal  ef- 
fect of  a  mortgage.  IstU  v.  Lucas,  85  D.  572; 
by  showing  any  understanding  prior  to  or 
at  the  time  of  its  execution.  Berthold  v. 
Fox,  97  D.  243.  3.  P.,  Timms  v.  Shannon, 
81  D.  632. 

Parol  evidence  of  the  date  of  execution  of 
an  undated  mortgage  of  chattels  is  admissi- 
ble, under  a  statute  requiring  mortgages  to 
be  in  writing.     Burditt  v.  Hunt,  43  D.  289. 

Parol  evidence  is  admissible  to  show  that 
a  mortgage  for  a  specified  sum  was  given  to 
indemnify  the  mortgagee  for  becoming  surety 
for  the  mortgagor  on  a  note.  Kimball** 
Meyers,  4  R.  487. 

Property  was  described  in  a  chattel  mort- 
gage as  "one  frame  grain-elevator  warehouse 
....  with  all  the  appurtances  thereto  be- 
longing. "  Fifty  feet  distant  were  an  engine- 
house,  containing  an  engine  and  boiler, 
connected  by  a  rubber  belt  with  the  elevator 
when  in  operation.     One  hundred  feet  die- 
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expressed  in  the  deed.  Thompson  v.  Thomp- 
son, 68  D.  638. 

A  consideration  may  he  established  by 
parol,  consistent  with  that  expressed  in  the 
deed,  as  marriage,  where  the  consideration 
recited  is  natural  love  and  affection.  Sneed 
v.  Hooper,  6  D.  691. 

Where  the  consideration  expressed  is  "love 
and  affection,"  and  "one  dollar,"  parol  proof 
of  other  valuable  consideration  is  admissible. 
Harvey  v.  Alexander,  10  D.  519. 

Parol  evidence  is  admissible  to  prove  a 
consideration  additional  to  that  which  is  ex- 
pressed, and  such  evidence  is  admissible  to 
connect  with  such  deed  a  mortgage  of  the 
same  land  made  one  year  after  the  deed,  and 
founded  upon  such  additional  consideration. 
Tyler  v.  Carlton,  20  D.  357.  S.  P.,  Buckley's 
Anted,  88  D.  468. 

Parol  evidence  of  a  different  consideration 
from  the  one  named  in  a  deed  is  admissible, 
if  the  witness  i*  a  third  party  not  interested. 
Groves  v.  SUel,  46  D.  551. 

Parol  evidence  is  admissible  to  contradict 
the  consideration  clause  in  a  deed  from  a 
father  to  his  son,  by  showing  that  the  con- 
veyance was  in  reality  an  advancement 
instead  of  being  made  upon  a  money  con- 
sideration as  therein  recited,  as  between 
parties  and  privies  to  the  deed.  Rockhill 
v.  Spraggs,  68  D.  607. 

Want  of  consideration  for  a  deed  is  evi- 
dence of  a  trust  relation  between  the  par- 
ties.    Vandever  v.  Freeman,  70  D.  391. 

Parol  evidence  is  admissible  to  show  that 
the  consideration  of  a  deed,  expressing  a 
consideration  of  money  and  the  payment  of 
a  judgment,  embraced  also  the  payment  of 
other  encumbrances  on  the  property,  such 
as  mortgages  and  mechanics  liens.  Buck" 
ley's  Appeal,  88  D.  468. 

Parol  evidence  is  not  admissible  to  con- 
tradict a  deed,  by  showing  that  the  consid- 
eration named  in  the  deed  was  not  the  true 
consideration.  Harrison  v.  Laverty,  13  D. 
283;  Schemerhorn  v.  Vanderheyden,  3  D. 
804. 

The  considerations  respectively  paid  by 
grantees  cannot  be  shown  by  parol,  for  the 
purpose  of  showing  that  they  took  in  differ* 
ent  proportions.  Tread  well  v.  Bulkley,  4  D. 
225. 

111. to  show  non-payment  of 

consideration.  —  Parol  evidence  is  admis- 
sible to  prove  that  the  consideration  ex- 
pressed in  a  deed  to  have  been  received  was 
in  fact  not  paid.  Bowen  v.  Bell,  11  D.  286; 
WhUbeck  v.  Whitheck,  18  D.  503;  Beach  v. 
Pochard,  33  D.  185.  Contra,  see  Graves  v. 
Carter,  11  D.  786. 

The  receipt  in  a  deed  is  not  conclusive; 
and  where  a  question  is  raised  as  to  the  pay- 
ment, parol  evidence  may  be  admitted  to 
show  by  whom  it  was  made.  Drpeyster  v. 
Gould,  29  D.  723. 

A  deed  oannot  be  avoided  by  extrinsio 
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proof  that  a  condition  for  grantor's  support 
was  part  of  the  consideration,  and  that  the 
condition  has  not  been  performed.  Thorny- 
son  v.  Thompson,  68  D.  638. 

lid.  to  convert  a  deed  into  a 

mortgage.* —  Parol  evidence  may  be  ad- 
mitted to  prove  that  an  absolute  deed  was 
intended  to  operate  as  a  mortgage.  Ross  v. 
Norvell,  1  D.  422;  Washburn  v.  Merrills,  2  D. 
59;  Ryan  v.  Dox,  90  D.  696;  and  it  is  imma- 
terial in  this  respect,  as  between  the  parties, 
whether  the  debt  intended  to  be  secured  was 
then  contracted  by  the  mortgagor,  or  was 
contracted  for  the  purpose  of  securing  a  pre- 
existing debt  Andmg  v.  Davis,  77  I).  658; 
and  evidence  showing  that  at  the  date  of 
the  instrument  there  was  a  settlement  of 
accounts  between  the  parties,  and  an  as- 
certained antecedent  indebtedness  on  the 
part  of  the  maker  of  the  identical  sum 
stipulated  by  the  instrument  to  be  paid  by 
him,  is  consequently  relevant  Fowler  v. 
Stoneum,  62  D.  490. 

Parol  evidence  is  inadmissible,  in  an  action 
at  law,  between  third  persons  or  between 
the  parties,  to  show  that  a  deed  absolute 
was  intended  as  a  mortgage.  Reading  v. 
Weston,  20  D.  97. 

A  deed  with  an  agreement  to  reconvey  on 
certain  specified  terms  cannot,  in  an  action 
between  third  persons,  be  shown  by  parol  te 
be  a  mortgage.     lb. 

113.    to   prove  or  disprove  a 

trust,  t  —  Trusts  may  be  proved  by  parol 
evidence.     Miller  v.  Thatcher,  60  D.  172. 

A  resulting  trust  may  be  established  or 
contradicted  by  parol  evidence,  even  in  direct 
contradiction  of  a  deed,  patent,  or  warrant. 
Strimpjler  v.  Roberts,  57  D.  606.  S.  P.. 
PrUchard  v.  Brown,  17  D.  431;  Baker  v. 
Kmt'ng,  50  D.  617;  Smith  v.  Strahan,  67  D. 
622;  Dryden  v.  Hanway,  100  D.  61. 

A  deed  absolute  on  its  face  cannot  be 
avoided  or  controlled  by  parol  proof  of 
usury,  or  of  any  condition  or  trust  not  ex- 
pressed in  such  deed.  Flint  v.  Sheldon,  7  D. 
162. 

Parol  evidence  oannot  change  an  absolute 
deed  into  one  of  trust  unless  there  be  fraud, 
accident,  or  mistake,  Ratliff  v.  Ellin,  63  D. 
471;  Sturtevant  v.  Sturtevmt,  75  D.  371. 

Parol  evidence,  to  establish  a  trust,  must 
be  very  clear  and  satisfactory,  otherwise  the 
court  will  not  decree  it  SnelUng  v.  Utter- 
back,  4  D.  661. 

Parol  evidence  is  admissible  to  prove  that 
a  purchase  was  made  with  the  funds  of  the 
principal,  although  the  conveyance  was 
taken  in  the  name  of  the  agent  HaU  v. 
Sprigg,  12  D.  506. 

The  consideration  expressed  to  be  paid  by 
the  grantee  does  not  exclude  evidence  that 

*  Parol  evidence  to  show  that  a  deed  was  in* 
tended  as  a  mortgage,  »ee  note,  16  I).  47,  48. 

t  Trusts  in  favor  of  grantor,  whether  maybe 
established  by  parol  see  note,  90  D.  270-837. 
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the  money  belonged  to  a  third  person.  Pritch- 
md  v.  Brown,  17  D.  431. 

A  conventional  trust  cannot  be  aet  op  on 
a  special  parol  agreement  inconsistent  with 
the  terms  of  the  deed.  McSlderry  v.  Ship* 
ley,  56  D.  703. 

Possession  of  land  by  grantors  after  con- 
veyance is  a  strong  corroborative  circum- 
stance to  establish  a  trust  relation  between 
grantor  and  grantee.  Vandeverw.  Freeman, 
TO  D.  391. 

Payment  of  purchase-money  as  evidence  of 
a  trust  is  an  affirmative  fact,  and  must  be 
established  by  higher  testimony  than  proof 
of  declarations  of  the  deceased  alleged 
trustee     lb. 

Non-payment  of  purchase-money  as  evi- 
dence of  trust  is  a  negative  fact,  and  the 
admissions  of  the  deceased  alleged  trustee 
become  appropriate  evidence,  and  when  sus- 
tained by  corroborating  circumstances,  com- 
ply with  the  rules  of  evidence.     lb. 

Where  a  gift  is  made  to  a  husband  alone, 
parol  evidence  is  admissible  to  prove  that 
the  gift  was  in  trust  for  the  use  of  the  wife. 
Dunham  v.  Chatham,  73  D.  228. 

One  Sparks  conveyed  by  absolute  deed, 
without  the  payment  of  any  money  consid- 
eration, one  half  of  unpatented  land  to  his 
brother-in-law,  Hollar,  who  owned  the  other 
half.  In  an  action  of  trespass  by  a  grantee 
of  the  executor  of  Hollar, — held,  that  parol 
evidence  was  admissible  to  show  that  the 
conveyance  was  made  to  obtain  a  patent  for 
the  whole  in  one,  and  to  establish  a  trust  for 
Sparks.  Lingen/eUer  v.  RUchey,  98  D.  308. 

114.  Grants.  —  Where  property  is 
granted  to  a  husband  and  wife,  parol  evi- 
dence may  be  introduced  to  show  that  the 
husband's  name  was  inserted  by  mistake, 
and  that  it  was  not  community  but  separate 
property.     Dunham  v.  Chatham,  73  D.  228. 

115.  laoa— .  —Parol  evidence  may  be 
offered  by  a  lessee  showing  that  at  the  time 
a  written  lease  was  executed,  the  lessor 
agreed  to  perform  and  insert  a  certain  cove- 
nant* which  was  omitted  in  the  lease. 
Christ  t.  Djtfcnbaeh,  7  D.  624. 

Parol  evidence  is  admissible  to  show  that 
it  was  the  understanding  and  agreement  of 
all  the  parties  to  a  lease  that  for  the  last 
nine  months  no  rent  should  be  payable. 
Bnltz  v.  Wright,  16  D.  575. 

Evidence  aliunde  is  inadmissible  to  aid  in 
construction  of  a  lease,  where  there  is  no  am- 
biguity in  its  terms;  therefore,  in  such  a 
ease,  evidence  of  a  conversation  between  the 
parties  to  the  lease,  in  relation  to  the  pur- 
pose for  which  it  was  given  and  received, 
and  of  the  character  of  the  land  leased,  is 
inadmissible.     Burr  v.  Spencer,  68  D.  379. 

A  lease  described  the  eternised  premises  as 
"the  premises  on  the  corner  of  A  and  B 
streets,  recently  occupied  by  J.  S.  The 
shops  are  not  included."  Held,  that  the 
did  not   necessarily  pass  the  entire 
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building  on  the  corner,  except  the  shops; 
and  that,  therefore,  parol  evidence  was  ad- 
missible to  show  whether  a  particular  part 
had  been  occupied  by  J.  8,  Alger  r.  Ken- 
nedy, 24  R.  117. 

In  a  written  lease,  silent  as  to  fixtures,  it 
was  provided  that  the  lessee  should  make  all 
necessary  "improvements  and  repairs."  For 
an  independent  consideration,  the  lessor 
agreed  that  certain  fixtures  should  remain 
for  the  lessee's  use.  An  outgoing  tenant  re- 
moved them,  and  the  lessor  promised  to  replace 
them,  but  failing  to  do  so,  the  lessee  replaced 
them  at  her  own  expense,  and  the  lessor 
promised  to  make  it  right.  Hell,  that  parol 
evidence  of  the  agreement  about  the  fixtures 
was  competent,  and  the  lessee  was  entitled 
to  recover  the  sum  so  expended.  Lewie  v. 
Seabury,  30  R.  311. 

116.  Judgments  and  decrees.  —  Parol 
evidence  is  admissible,  where  a  judgment  is 
general,  to  show  what  has  been  tried  and  de- 
termined thereby.  Estill  v.  Taut,  24  D.  498; 
Warwick  v.  Underwood,  75  D.  767. 

Parol  evidence  is  competent  to  show  what 

Suestions  were  actually  controverted  and 
ecided  in  a  justice's  judgment,  for  the  pur- 
pose of  determining  what  questions  are 
concluded  by  it  when  it  is  offered  as  a  bar  to 
a  second  action.  Doty  v.  Brown,  53  D.  350. 
Parol  evidence  to  show  the  grounds  of  a 
former  judgment  offered  in  evidence  in 
another  action  between  the  same  parties  is 
admissible,  where  from  the  form  of  the  issue 
in  the  first  action  such  grounds  do  not  ap- 
pear from  the  record,  provided  that  such 
grounds  might  have  l.een  legitimately  given 
in  evidence,  under  that  issue,  and  that,  if 
proved  to  have  been  given  in  evidence,  it  ap- 
pear from  the  verdict  and  judgment  that 
they  must  have  been  directly  and  necessarily 
in  question  as  the  grounds  of  the  verdict 
Wood  v.  Jackson,  22  D.  603. 

117.  Mortgages.  —  Parol  evidence  is 
not  admissible  to  alter  or  vary  the  legal  ef- 
fect of  a  mortgage,  leett  v.  Lucas,  85  D.  572; 
by  showing  any  understanding  prior  to  or 
at  the  time  of  its  execution.  Berthold  v. 
Fax,  97  D.  243.  S.  P.,  Timm*  v.  Shannon, 
81  D.  632. 

Parol  evidence  of  the  date  of  execution  of 
an  undated  mortgage  of  chattels  is  admissi- 
ble, under  a  statute  requiring  mortgages  to 
be  in  writing.     BurdiU  v.  Hunt,  43  D.  289. 

Parol  evidence  is  admissible  to  show  that 
a  mortgage  for  a  specified  sum  was  given  to 
indemnify  the  mortgagee  for  becoming  surety 
for  the  mortgagor  on  a  note.  Kimball  v. 
Meyer*,  4  R.  467. 

Property  was  described  in  a  chattel  mort- 
gage as  "one  frame  grain-elevator  warehouse 
....  with  all  the  appurtances  thereto  be- 
longing." Fifty  feet  distant  were  an  engine- 
house,  containing  an  engine  and  boiler, 
connected  by  a  rubber  belt  with  the  elevator 
when  in  operation*     One  hundred  feet  die* 
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teat  wen  an  office-building  and  a  stationary 
scale,  entirely  disconnected  from  the  eleva- 
tor, and  need,  also,  in  other  business.  The 
buildings  were  all  on  leased  ground.  Held, 
that  the  mortgage  being  unambiguous, 
parol  evidence  was  inadmissible  to  show 
what  was  intended  to  be  conveyed,  and  the 
opinion  of  witnesses  as  to  what  is  appurte- 
nant is  incompetent.  Frey  v.  Drahos,  29  R. 
863. 

A  mortgage  was  executed  upon  land,  ex- 
cepting "  twenty  acres  from  the  northeast 
corner  of  said  above  described  tract  of  land, 
formerly  deeded  to  Wm.  Davis  and  Emeline 
M.  Davis.'*  In  an  action  to  recover  the  said 
twenty  acres,  —  held,  that  parol  evidence 
was  admissible  to  show  that  the  twenty 
acres  intended  to  be  excepted  was  not  in 
the  northeast  corner,  but  off  the  south  end. 
Lanman  v.  Crooker,  49  R.  437. 

118.  Negotiable  instruments  —  Pa- 
rol evidence  admissible.*  —  1.  In  gen- 
eral. —  Evidence  of  what  was  the  real 
consideration  of  a  note  upon  which  a  judg- 
ment has  been  confessed  may  be  admitteo, 
where  the  validity  of  such  judgment  is  as- 
sailed by  creditors  of  the  judgment  debtor, 
on  the  ground  of  want  of  consideration  for 
the  note.     HarrU  v.  Alcock,  32  D.  158. 

The  contract  of  indorsement  is  not  within 
the  rule  which  excludes  evidence  to  alter  or 
vary  the  terms  of  an  express  agreement. 
Ron  v.  Espy,  5  R.  394. 

Parol  evidence  of  declarations  by  a  payee 
to  the  maker,  indorser,  or  guarantor  of  a 
note,  at  the  time  of  signing,  that  such  signer 
shall  not  be  called  upon  to  pay  the  note,  is 
competent.  Wright  v.  Remington,  32  R. 
180. 

In  an  action  by  payee  against  acceptor  of 
a  draft  accepted  by  "A,  Treasurer,"  evi- 
dence is  admissible  to  show  that  the  accept- 
ance was  in  an  official  capacity,  and  was 
known  to  be  so  by  the  plaintiff.  Hagtr  v. 
Rice,  34  R.  63. 

Although  the  presumptive  liability  of  one 
who  writes  his  name  on  the  back  of  nego- 
tiable paper  before  the  payee  is  that  of  an 
indorser,  not  liable  to  the  payee,  yet  parol 
evidence  is  competent  to  show  that  the  con- 
temporaneous and  mutual  intention  was  that 
he  should  be  held  as  maker  or  surety.  Keal- 
ting  v.  Vansickle,  39  R.  101. 

A  promissory  note  not  being  on  interest, 
and  an  accompanying  collateral  mortgage 
being  on  interest,  parol  evidence  is  compe- 
tent at  law  to  show  the  intention  of  the 
parties.     Pay  so  a  v.  Lamsoti,  45  R.  348. 

The  admissibility  of  parol  evidence,  in 
relation  to  commercial  paper,  considered. 
Chaddocky.  Vanness,  10  R.  256. 

*  Parol  evidence  to  control  or  vary  effect  of  in- 
dorsement, see  notes,  9  D.  381-885:  89  R.  116-119. 

Parol  evidence  to  prove  waiver  of  right  to  de- 
mand and  notice  on  part  of  indorser.  see  note,  57 
D.  €65-467. 
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2.  Illustration*. — Where  a  statute  provides 
that  promissory  notes  of  a  certain  kind, 
made  or  issued  after  a  given  day,  should  be 
utterly  void,  evidence  is  admissible  on  be- 
half of  the  makers  to  prove  that  the  notes 
were  issued  after  the  day,  notwithstanding 
they  bore  a  previous  date.  Bay  ley  v.  Taber, 
4  D.  57. 

In  an  action  by  an  indorsee  against  the 
indorser  of  a  note  in  blank,  parol  evidence  is 
admissible  to  show  that  at  the  time  of  the 
indorsement  the  indorsee  agreed  that  he 
would  not  have  recourse  upon  it  against  the 
indorser;  and  that  the  note  so  indorsed  was 
delivered  upon  that  express  condition.  HiU 
v.  Ely,  9  D.  376. 

Where  a  memorandum  was  written  on  the 
bottom  of  a  note  specifying  the  time  of  pay- 
ment, parol  evidence  is  admissible  to  snow 
when,  oy  whom,  and  under  what  circum- 
stances it  was  placed  there.  Heywood  ▼. 
Perrin,  20  D.  5l£ 

Such  memorandum  being  affixed  before 
delivery  of  the  note,  to  the  payee,  parol  evi- 
dence is  inadmissible  to  show  that  the  time 
of  payment,  as  specified  in  the  memorandum, 
was  dependent  upon  a  condition,    lb. 

In  an  action  on  a  note  given  by  a  factor  to 
his  principal  for  the  estimated  amount  of 
goods  and  purchasers'  notes  on  hand,  on  a 
nominal  sale  made  to  preserve  the  principal's 
property  from  being  sacrificed  by  his  credi- 
tors, it  may  be  shown  that  there  was  a  ver- 
bal agreement  at  the  time  that  the  factor 
was  to  be  liable  only  to  the  extent  of  the 
actual  sales  and  collections  made,  the  same 
as  if  no  note  had  been  given,  and  that  there 
is  a  partial  failure  of  consideration  to  the  ex- 
tent of  the  difference  between  the  face  of 
the  note  and  the  amount  realized  from  such 
sales  and  collections.  Folsom  v.  Musseyf  23 
D.  622. 

Where  one  deposits  goods  with  a  firm, 
taking  their  receipts  therefor,  and  after- 
wards sells  the  goods,  surrenders  the  receipts, 
and  takes  in  payment  for  the  goods  the  in- 
dividual note  of  one  of  the  partners,  this 
note  is  not  evidence  of  who  were  the  vendor 
and  vendee  in  said  sale,  nor  has  the  rule  ex- 
cluding parol  evidence  any  application  to 
such  a  case.     Folk  v.  Wilton,  83  D.  599. 

Where  the  officers  of  a  corporation  executed 
a  promissory  note,  each  adding  after  his 
name  his  official  title,  parol  evidence  is  ad- 
missible to  show  that  they  signed  it  as  agents 
of  the  company,  and  that  it  was  accepted  as 
the  note  of  the  company.  Haile  v.  Pe*rce>  3 
R.  139. 

In  an  action  in  Connecticut  against  the 
indorser  of  a  note,  made  and  indorsed  in 
blank  in  New  York,  where  it  was  made 
payable,  evidence  of  a  special  parol  agreement 
that  the  indorsement  was  only  for  collection 
is  admissible,  although  by  the  law  of  New 
York  a  parol  contract  cannot  be  introduced 
in  evidence  to  ohange  the  legal  import  of  a 
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blank  indorsement.  Downer  v.  Chesebrough, 
4R.29. 

A  and  B»  the  indorsers  of  a  promissory 
note,  agreed  verbally,  at  the  time  of  the  in- 
dorsement, that  they  would  he  jointly  liable 
in  ease  the  maker  failed  to  pay.  Held,  that 
the  agreement  was  provable  and  enforceable. 
Boar.  Espy,  OR.  394. 

A  bill  was  drawn  by  a  corporation,  ad- 
dressed to  its  treasurer  as  an  individual,  and 
accepted  by  him  with  the  addition  of  "  treas- 
urer," etc  field,  that  parol  evidence  was 
admissible  to  show  that  his  acceptance  was 
designed  only  in  his  official  capacity.  Lqfim 
etc  Powder  Co.  v.  Sinshebner,  30  R.  472. 

In  an  action  on  a  bill  of  exchange  drawn 
by  H.  and  accepted  by  R,  "asent  of  H.,H 
parol  evidence  is  admissible,  between  the 
parties  to  the  bill,  to  show  that  the  intent 
was  not  to  charge  B,  personally,  but  to 
charge  H.,  whose  funds  were  in  B.  s  hands. 
Hardy  ▼.  Pilcher,  34  R.  432. 

Parol  evidence  is  admissible:  To  show  a  want 
of  consideration  for  a  promissory  note,  in  an 
action  between  the  original  parties  to  it,  or 
an  illegality  in  the  transaction,  or  a  fraud 
practiced  upon  the  party  to  be  charged. 
SiaekpoU  v.  Arnold,  6  D.  150. 

To  show  an  agreement  that  part  of  the 
property,  for  which  a  note  was  given,  might 
oe  returned  if  not  approved  of.  Such  evi- 
dence tends,  not  to  vary  the  terms  of  the 
note,  but  to  establish  a  right  of  set-off. 
Barnes  v.  SJwlton,  18  D.  642. 

To  show  an  agreement  to  extend  the  time 
sf  payment  of  a  note  made  after  its  execu- 
tion, Ferguson  v.  Hill,  21  D.  641.  The  rule 
ii  the  same  as  between  the  subsequent  holder 
and  maker  of  a  non-negotiable  note.     lb. 

To  show  that  an  indorser  in  blank  signed 
with  the  express  understanding  that  he  was 
not  to  be  liable  as  a  joint  promisor,  but  col- 
laterally only.     Barrows  v.  Lane,  26  D.  293. 

To  vary  the  prima  fade  effect  of  an  in- 
dorsement in  blank,  by  showing  an  oral 
agreement  made  by  the  parties  at  the  time 
of  the  indorsement;  and  such  agreement, 
when  shown,  will  be  treated  as  though 
written  over  the  indorser  s  signature.  Per- 
has  y.  Collin,  29  D.  282. 

To  show  what  was  meant  by  the  terms 
"Canada  money  H  used  in  a  note,  Thomp- 
aw  v.  Sloan,  35  D.  546. 

To  show  the  meaning  of  words  in  a  partio- 
alar  part  of  the  country,  or  among  certain 
classes  of  men;  and  the  words  may  be  given 
a  particular  signification  instead  of  the  one 
generally  given,     lb. 

To  show  that  an  order  was  drawn  in  favor 
of  plaintiff;  that  a  mistake  was  made  in  writ- 
ing his  name;  and  that  the  order  was  in  his 
hands,  and  was  accepted  as  due  to  him. 
Jacob*  t.  Benson,  63  D.  609. 

For  the  purpose  of  correcting  a  mistake  in 
the  name  of  a  promisee  in  a  note,  if  there  is 
something  found  in  the  note  from  which. 


connected  with  the  parol  testimony,  the 
promisee  is  clearly  ascertained.  The  terms 
of  the  contract  are  not  thereby  varied,    lb. 

To  show  that  a  condition  indorsed  on  a 
note  was  on  the  note  when  it  was  signed. 
Blake  v.  Coleman,  99  D.  53. 

To  show  that  the  real  undertaking  was 
that  the  note  should  be  paid  in  confederate 
money,  though  not  so  expressed  in  the  in- 
strument.   Sonley  v.  TindaU,  5  R.  234. 

To  show,  as  between  the  original  parties, 
that  a  party's  name  on  a  negotiable  instru- 
ment was  not  intended  as  an  indorsement. 
Colt  v.  Smith,  29  R.  343. 

To  show  that  the  holder  knew  that  an  ap- 
parent principal  maker  of  a  note  was  a  mere 
surety.  Irvine  v.  Adams,  33  R.  817;  Hoi- 
man  v.  Hale,  34  R.  816. 

110.  Negotiable  instruments— Pa- 
rol evidence  inadmissible.  —  1.  Oener* 
ally.  —  Parol  evidence  of  an  oral  agreement 
made  at  the  time  of  making  or  indorsing  a 
promissory  note  cannot  be  permitted  to  vary 
or  contradict  the  terms  of  the  written  con- 
tract    Shaw  v.  Shaw,  79  D.  605. 

Where  an  accommodation  indorser  of  a 
bill  of  exchange  has  been  compelled  to  pay 
the  same,  and  brings  his  action  against  the 
drawer  and  acceptor,  they  cannot  defeat  his 
recovery  by  proof  that  the  consideration  of 
the  bill  was  the  unfulfilled  parol  agreement 
that  the  payee  would  surrender  a  note  held 
by  him  against  a  third  person.  Foster  v. 
Clifford,  28  R.  603. 

L,  being  indebted  to  the  firm  of  J.  M.  S. 
&  Co.,  gave  to  M.,  who  acted  for  the  firm,  a 
draft  for  the  amount  on  O.,  who  was  indebted 
to  Lb  O.  accepted  the  draft,  but  it  was  not 
paid.  In  an  action  on  behalf  of  J.  M.  8.  k 
Co.  against  L.  on  the  draft,  —  held,  that 
parol  evidence  was  not  admissible  to  show 
that  M.  agreed,  at  the  time  of  the  giving  of 
the  draft,  that  if  it  was  accepted  it  should 
be  a  discharge  of  all  liability  of  L.  on  the 
debt  or  on  toe  draft.  Martin  v.  Lewis,  32 
R.682. 

Parol  evidence  is  held  to  be  inadmissible:  To 
show  that  the  condition  upon  which  the 
price  of  a  house  was  to  be  paid  was  different 
from  the  purport  of  the  note  given  for  the 
price.     OatUn  v.  Kilpatrick,  6  D.  557. 

To  show  that  a  party  to  a  note  intended 
to  contract  for  a  different  liability  from  that 
which  is  expressed  in  his  written  undertak- 
ing.    Prosser  v.  Luqueer,  40  D.  288. 

To  ahow  that  of  those  who  signed  a  prom- 
issory note  as  principals,  some  were  merely 
sureties  for  the  others.  Exeter  Bank  v.  Stow* 
ell,  41  D.  716. 

To  show  that  bill  was  drawn  for  a  sum  ex- 
pressed in  marginal  figures,  and  not  for  the 
sum  expressed  in  the  body  of  it,  where  they 
differ.  Smith  v.  Smith,  53  D.  652;  William- 
son  v.  Smitfi,  78  D.  478. 

To  prove  that  a  note  was  intended  as  a  re- 
ceipt for  money  placed  in  the  defendant's 
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hands  by  the  payee  to  be  loaned  for  him. 
Shaw  v.  Shaw,  79  D.  605. 

To  prove  the  understanding  of  merchant* 
and  bankers  as  to  the  effect  of  a  certification 
of  a  cheek.  Security  Bank  ▼.  Not,  Bank  of 
Republic,  23  R.  129. 

2.  Parol  evidence  to  show  a  condition  or  con* 
tingency.  —  A  note  absolute  on  ite  face  can* 
not  be  defeated  by  oral  testimony  that  it 
was  given  upon  a  condition.  Brvrin  v.  Soun- 
der*, 13  D.  520;  Hatch  v.  Hyde,  39  D.  203; 
Adams  v.  Wilson,  45  D.  240;  Alien  v.  Fur- 
bish, 64  D.  87;  Walker  v.  Craufford,  8  R.  701. 
As  to  show  that  the  note  was  given  in  pay- 
ment for  a  horse  sold  to  the  maker,  upon 
condition  that  if  he  should  be  dissatisfied 
with  the  horse  within  three  months  he  might 
return  him  and  receive  the  note,  and  that 
he,  being  dissatisfied,  tendered  the  horse 
within  .three  months,  and  demanded  the 
note.  This  evidence  shows  no  .failure  of 
consideration,  but  merely  a  condition  of  de- 
feasance.   Allen  v.  Furbish,  64  D.  87. 

Parol  evidence  is  not  admissible  to  alter  a 
promissory  note  given  to  attorneys  for  pro- 
fessional services  to  be  afterwards  rendered 
in  a  suit  to  be  instituted,  and  to  show  that 
it  was  the  agreement  of  the  parties  that  the 
note  was  not  to  be  paid  unless  the  attorneys 
should  be  successful  in  the  suit  they  were  to 
bring.     West  v.  Kelly,  54  D.  192. 

3.  Parol  evidence  to  show  time  and  manner 
of  payment,  —  The  time  of  payment  is  part 
of  the  original  contract,  and  if  no  time  of 
payment  is  expressed  in  a  note,  it  is  payable 
immediately,  and  parol  evidence  is  inadmis- 
sible to  show  a  different  time  of  payment. 
Thompson  v.  KeUham,  6  D.  332. 

Parol  evidence  is  not  admissible,  in  an  ac- 
tion on  a  note,  to  prolong  the  date  of  pay- 
ment beyond  the  time  specified  in  the  note. 
Campbell  v.  Upshaw,  46  D.  75. 

A  note  was  made  payable  five  years  from 
date,  "with  interest  from  date  at  the  rate 
of  eight  per  cent  per  annum.*9  Held,  that 
on  the  face  of  the  note  the  interest  was  pay- 
able at  the  maturity  of  the  note,  and  not 
annually;  and  that  the  language  being  plain 
and  unequivocal,  parol  evidence  of  an  agree- 
ment to  pay  interest  annually  was  not  ad- 
missible, koehring  v.  Muemminghoff,  21  R. 
402. 

4.  Parol  evidence  to  vary  effect  of  indorse' 
merit.  —  Parol  evidence  is  not  admissible  to 
vary  the  legal  effect  of  indorsements  appear- 
ing upon  a  promissory  note,  where  such  note 
is  indorsed  first  by  the  payee,  and  his  name 
is  followed  on  the  back  of  the  note  by  other 
names  in  blank.  Vore  v.  Hurst,  74  D.  268; 
Sanborn  v.  Southard,  43  D.  288. 

Parol  evidence  is  inadmissible  to  change  a 
simple  indorsement  of  a  promissory  note  into 
an  indorsement  without  recourse.  Doolittle 
v.  Ferry,  27  R.  166;  diaries  v.  Denis,  24  R. 
383. 

Evidence  is  inadmissible  to  show  that  the 
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payee  of  a  note,  at  the  time  of  transferring 
it  by  indorsement,  orally  agreed  to  assume 
the  payment  of  it  absolutely  and  uncondi- 
tionally.   Rodney  v.  Wilson,  29  R.  499. 

Parol  evidence  is  inadmissible  to  vary  the 
apparent  liability  of  one  writing  his  name 
on  the  back  of  a  promissory  note  after  the 
payee,  by  showing  that  the  indorsement  was 
made  simply  for  the  purpose  of  identifying 
the  payee.    Stack  v.  Beach,  39  R.  113. 

On  the  back  of  a  promissory  note  the  de- 
fendants executed  a  guaranty  that  it  was) 
'  *  good  and  collectible  until  paid. M  Without 
having  sued  the  maker  of  the  note,  who  it 
was  claimed  was  insolvent,  the  plaintiffs) 
offered  evidence  that  at  the  time  of  the 
making  of  the  note  it  was  understood 
between  the  maker,  the  guarantors,  and 
themselves  that  it  was  made  without  con- 
sideration, for  the  accommodation  of  the 
guarantors,  npon  their  promise  to  take  care 
of  it  and  pay  it.  Held,  inadmissible.  Allen 
v.  Bundle,  47  R.  599. 

120.  Patents  for  lands.— In  ejectment, 
evidence  showing  that  a  patent  was  irregu- 
larly obtained  cannot  be  admitted  to  impeach 
such  patent.  Withering**  v.  McDonald,  3 
D.  603. 

Parol  evidence  in  relation  to  the  bounda- 
ries of  the  land,  or  to  the  place  of  executing 
the  survey,  although  such  boundaries  differ 
from  the  courses  described  in  a  patent,  is  ad- 
missible.   McNeil  v.  Dixon,  10  D.  740. 

121.  Policies  of  insurance.  —  Parol 
evidence  is  admissible,  in  an  aotion  npon  a 
policy  of  insurance,  where  the  defense  is 
that  the  property  insured  was  not  properly 
described  in  the  policy,  to  show  that  the 
misdescription  arose  from  the  mistake  of  the 
secretary  of  the  insurers,  to  whom  the  prop- 
erty was  particularly  and  accurately  de- 
scribed at  the  time  of  the  insuranoe.  MoHers 
v.  Pa.  F.  Ins.  Co.,  28  D.  675.  a  P.,  N. 
Amer.  Ins.  Co.  v.  Throop,  7  R.  638. 

Parol  evidence  is  admissible,  where  a  blank 
is  left  in  a  policy  for  the  name  of  the  person 
on  whose  account  the  insurance  is  effected, 
to  show  who  are  the  real  parties  interested 
in  the  insurance.  Burrows  v.  Turner,  35  D. 
622. 

Parol  evidence  is  admissible  to  show  a 
mistake  by  the  agent  in  writing  the  policy, 
to  show  that  the  policy  was  taken  out  by 
one  partner  on  the  whole  of  the  partnership 
property,  and  that  the  agent  had  failed  to 
insert  the  other  partner's  name  in  the  policy. 
Manhattan  Ins.  Co.  v.  Webster,  98  D.  332. 

Parol  evidence  is  admissible  to  explain  the 
sense  of  the  expression  "  spitting  of  blood," 
in  an  application  for  life  insurance.  Single- 
ton v.  8L  Louis  Ins.  Co.,  27  R.  321. 

Where  on  the  margin  of  a  policy  of  in- 
surance on  a  ship  at  sea  it  was  written  that 
she  had  been  spoken  with  on  the  27th  of 
August,  parol  evidence  that  it  was  the  20th, 
and  not  the  27th,  and  that  the  latter  date 
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inserted  by  mistake,  it  inadmissible. 
t.  Washington  Ins.  Co.,  28  D.  258. 
Parol  evidence  is  not  admissible,  in  an  ac- 
tion en  a  fire  policy  which  clearly  states  the 
utuuerty  insured,  to  show  a  mistake,  and 
that  it  was  the  intention  to  insure  other 
property.  Holme*  v.  C.  M.  F.  L  Co.,  43  D. 
428. 

122.  Receipts. —  A  receipt  may  be  ex- 
plained, controlled,  or  contradicted  by  parol 
evidence.  8hotweU  v.  Hamblin,  55  D.  83; 
Bridge  ▼.  Gray,  25  D.  358;  O'Brien  v.  00- 
chrisi,  56  D.  676;  Fribble  v.  Kent,  71  D.  327; 
but  a  contract,  as  a  general  role,  cannot  be; 
sod  where  a  writing  includes  a  receipt  and 
a  contract,  it  cannot  be  controlled  by  parol 
evidence,  so  far  as  it  operates  as  a  contract, 
ly  farther  than  ordinary  contracts  may  be. 
-.  Henry,  71  D.  354;  Stapleton  v. 
11  R.  109. 
An  instrument  in  the  form  of  a  receipt  for 
goods,  specifying  kinds,  numbers,  prices, 
and  total  value,  all  in  the  writing  of  the  re- 
ceiver, and  upon  which  the  other  party  in- 
dorses money  paid  at  the  time,  is  a  contract 
of  sale,  and  cannot  be  varied  or  explained 
by  pexoL    Schulti  v.  Coon,  37  R.  839. 

An  instrument  in  this  form,  "Received 
of  A  five  hundred  dollars  doe  on  demand, M 
is  open  to  parol  explanation  of  its  considera- 
tion, to  show  that  it  was  intended  as  a  mere 
receipt.  De  LavaUetU  v.  Wendi,  31  R.  494. 
Parol  evidence  varying  or  contradicting  a 
receipt  is  admissible,  if  such  receipt  con- 
tains general  or  vague  expressions,  but  if  it 
Is  definitely  descriptive  of  what  is  intended 
to  bo  affected  by  it,  it  cannot  be  assailed  by 
parol  testimony,  except  on  the  ground  of 
fraud.     Raymond  v.  Roberts,  16  D.  698. 

~  evidence  is  admissible  to  explain  a 
and  to  show  to  what  demands  it  was 
toapnly.  Brooks  v.  White,  37  D.  95. 
A  joeeipt  m  full  for  money  is  not  ooncln- 
vo  evidence,  and  parol  evidence  of  a  mis- 
take may  be  given.  Ensign  v.  Webster,  1  D. 
108. 

A  loceipt  being  given  for  the  payment  of 
rent  dne  on  a  lease,  parol  evidence  is  ad- 
missible to  show  that  tne  payment  was  made 
by  note.  Tobey  v.  Barber,  4  D.  326. 
Where  upon  the  face  of  a  receipted  ao- 
it  it  was  doubtful  whether  the  money 
paid  by  a  partnership  or  bv  one  of  the 
men  individually,  —  held,  that  it  might 
go  to  the  jury,  and  that  the  party  offering 
it  might  explain  it  by  other  evidence.  Orier 
v.  Huston,  11  D.  627. 

Under  a  contract  of  sale  of  three  grades 
of  lumber,  at  a  specified  price  for  each  grade, 
the  vendor  delivered  and  the  vendee  gave 
his  receipt  for  so  many  thousand  feet  of  each 
grade,  "  prime,"  "  merchantable,"  and  "  ref- 
In  an  action  by  the  vendor  for  the 
-money,  —  held,  that  evidence  of- 
by  the  vendee  was  inadmissible  to 
that  lumber  claimed  as  "prime" end 


"  merchantable  "  was  only  "  refuse. "  McGor* 
mick  v.  Sarson,  6  R.  80. 
a  128.  Becords.  —  The  truth  of  facts  cer- 
tified in  a  record  cannot  be  collaterally  im- 
peached by  evidence  aliunde,  Jones  v. 
Judkins,  34  D.  892;  Shirley  v.  Fearne,  69  D. 
375. 

Void  attachment  proceedings  cannot  be 
explained  by  extrinsic  evidence,  as  they  are 
matters  of  record.  Porter  v.  Byrne,  71  D. 
305. 

An  entry  in  a  justice's  docket  cannot  be 
controverted  by  parol  evidence;  and  there- 
fore it  cannot  be  shown  by  parol  that  the 
justice  originally  entered  a  judgment  of 
nonsuit,  and  afterwards  changea  it  to  a 
judgment  in  bar.  Garfield  v.  Douglass,  74 
D.  137. 

124.  Releases.  --  Where  a  release  was 
given,  expressing  a  release  of  all  demands, 
parol  evidence  is  inadmissible  to  show  that 
a  particular  debt  was  not  intended  to  be 
released.    Pierson  v.  Hooker,  3  D.  467. 

Where  two  executors  sign  a  release  of  a 
mortgage,  parol  evidence  is  competent  to 
show  that  only  one  had  the  money.  McKhn 
v.  AuVxkK  39  R.  470. 

126.  Subscriptions.  —  Parol  evidence 
to  vary  a  stock  subscription  or  show  it  con* 
ditional,  when  it  it  not  so  on  its  face,  is  inad- 
missible. Wight  v.  Shelby  R.  R.  Co.,  63  D. 
522;  unless  it  tend  to  show  fraud  or  mistake. 
Martin  v.  Pensaeola  etc.  R.  R.  Co.,  73  D.  713. 

Oral  testimony  is  inadmissible  to  prove 
inducements  and  circumstances  which  fed  to 
subscription  for  railway  stock,  and  the  un- 
derstanding of  subscribers  when  they  sub- 
scribed for  it,  unless  such  testimony  goes  to 
establish  fraud  or  mistake.    lb. 

126.  Surveys. —The  defendant  cannot 
prove  on  his  trial  that  the  locations  made  on 
the  plats  in  the  cause  were  not  in  compliance 
with  his  instructions  to  the  surveyor.  Oil* 
tings  v.  Hail,  2D.  602. 

127.  Wills— Parol  evidence  admis- 
sible.*—  Parol  evidence  can  be  admitted  to 
control  the  terms  of  a  will  only  in  two  cases, 
namely,  to  explain  a  latent  ambiguity,  and 
to  rebut  a  resulting  trust  Mann  v.  Mann, 
7  D.  416;  Avery  v.  Chappel,  16  D.  53; 
but  such  ambiguity  must  appear  upon  the 
face  of  the  paper.  If  no  ambiguity  appears, 
such  evidence  will  not  be  admitted.  Eath- 
erly  v.  Eatherly,  78  D.  499. 

Parol  evidence  is  sometimes  admissible  to 
explain  an  ambiguity  upon  the  /actum  of  a 
will,  where  such  ambiguity  is  shown  upon 
the  face  of  the  instrument.    lb. 

Ambiguity  upon  the  /actum  means,  not 
ambiguity  upon  the  construction,  as  whether 
a  particular  clause  shall  have  a  particular 

*  Extrinsic  evidence  to  explain  wills,  see  note, 
40R.72-7& 

Parol  evidence  to  explain  or  Identify  subject 
or  beneficiary  of  wills,  see  note.  8  K.  660-078. 

Parol  evidence  to  establish  trust  in  a  bequest, 
see  note,  24  D.  418-417. 
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effect,  bat  an  ambiguity  as  to  the  foun- 
dation itself  of  the  instrument,  or  a  particu- 
lar part  of  it,  as  whether  the  testator  meant 
a  particular  clause  to  be  part  of  the  instru- 
ment, or  whether  it  was  introduced  with  his 
knowledge;  whether  a  codicil  was  meant  to 
republish  a  former  or  subsequent  will,  or 
whether  the  residuary  clause,  or  any  other 
passage,  was  accidentally  omitted.     lb. 

Extrinsic  evidence  to  show  who  are  the 
legitimate,  and  who  the  illegimate,  children, 
is  admissible.  S/warman  v.  Angel,  23  D. 
166. 

Extrinsic  evidence  is  inadmissible  in  such  a 
case  to  show  that  a  testator  meant  to  include 
illegitimate  children,     lb. 

Parol  evidence  is  admissible  to  show  that 
a  devise  of  land  absolutely  was  accompanied 
by  a  secret  trust  in  favor  of  one  other  than 
the  devisee.  Jones  v.  McKec,  45  D.  661; 
Towles  v.  Burton,  24  D.  409. 

Parol  evidence  is  admissible  to  show  the 
extent  of  a  privilege,  previously  enjoyed  by 
its  devisee,  to  give  effect  to  a  devise.  Match 
v.  Nason,  52  D.  41. 

A  will  described  one  boundary  of  a  tract  of 
land  devised  in  terms  in  fact  applicable  to 
two  different  lines.  Held,  that  parol  evi- 
dence of  the  testator's  intent,  in  including 
his  declarations  at  the  time  of  execution, 
was  admissible  to  identify  the  boundary. 
Morgan  v.  Burrows,  30  R.  717. 

A  legacy  being  provided  for  ''the  Bible  So- 
ciety," parol  evidence  is  competent  to  show 
what  society  was  meant,  and  evidence  that 
an  annual  contribution  was  taken  for  one  of 
them  in  the  testator  s  church  is  competent. 
Tilton  v.  American  Bible  £o&,  49  R.  321. 

128.  Wills  —  Parol  evidence  inad- 
missible. —  Oral  testimony  will  not  be  ad- 
mitted to  vary  or  contradict  the  terms  of  a 
will  which  is  properly  drawn,  and  the  con- 
tents of  which  are  thoroughly  understood  by 
the  testator.    Vickery  v.  Hobbs,  73  D.  238. 

Wills  of  both  real  and  personal  estate  must 
be  in  writing,  and  parol  evidence  is  not  ad- 
missible to  add  to,  contradict,  or  vary  their 
contents.  Cleveland  v.  Havens,  78  D.  90; 
even  though  the  consequences  may  be  the 
total  or  partial  failure  of  the  testator's  in- 
tended disposition.  Eatherly  v.  Eatherly, 
78  D.  499. 

When  a  will  is  exhibited  for  probate,  if  a 
witness  give  additional  testimony  of  parol 
declarations  by  the  testator,  for  the  purpose 
of  explaining  the  written  will,  such  testi- 
mony beiug  without  any  notice  thereof  to 
the  parties  interested  in  the  estate,  ought 
not  to  be  recorded,  nor  afterward  read  in 
evidence  in  any  controversy  concerning  the 
will  without  consent  of  parties.  Read  v. 
Payne,  2  D.  550. 

Parol  evidence  of  a  testator's  declarations 
made  subsequent  to  the  execution  of  the 
will,  and  shortly  before  his  death,  are  not 
admissible  to  show  that  he  executed  the  will 


through  fear  and  duress.    Jackson  v.  tLwjfen, 
3  D.  390. 

Parol  evidence,  even  of  the  person  who 
drew  the  will*  though  of  unimpeachable  char* 
acter,  is  not  admissible  to  prove  a  mistake, 
showing  that  the  testator  intended  to  dispose) 
of  the  property  in  a  different  manner  than 
appeared  from  the  face  of  the  will.  Roth* 
maJUer  v.  Myers,  6  D.  613.  S.  P.,  Jackson  ▼• 
Sill,  6  D.  363. 

Parol  evidence  is  inadmissible  to  show  that 
in  drawing  a  will,  the  scrivener,  through 
ignorance,  inserted  words  that  varied  the 
meaning  of  the  instrument,  although  such 
evidence  may  be  received  to  explain  a  latent 
ambiguity,  to  rebut  a  resulting  trust,  or,  in 
case  of  fraud,  to  annul  the  wilL  Iddings  ▼. 
Iddings,  10  D.  450.  S.  P.,  Kurtz  v.  Hibner, 
8  R.  665;  Fitxpatrick  v.  Fitzpatrick,  14  R.  538. 

Parol  evidence  is  inadmissible  to  show  that 
certain  legacies,  intended  to  have  been  given 
to  certain  persons,  were  omitted  by  the  person 
who  draughted  the  will,  either  for  the  pur- 
pose of  restoring  the  legacies,  or  impeaching 
the  will,  there  being  no  evidence  of  fraud  or 
mistake.  Comslock  v.  Hadlyme  Soc,  20  D. 
100. 

The  terms  of  a  bequest  can  no  more  be  al- 
tered by  parol  than  those  of  a  devise.  Barnes 
v.  Simms,  49  D.  435. 

Parol  evidence  is  inadmissible  to  show  a 
provision  for  the  widow  was  intended  to  be 
m  lieu  of  dower.     Hall  v.  hall,  64  D.  758. 

Evidence  as  to  the  condition  of  mind  of  the 
testator  after  making  his  will,  which  de- 
pends for  its  existence  and  operation  on  the 
non-happening  of  an  event  which  comes  to 
pass,  is  irrelevant,  and  should  be  excluded. 
Magee  v.  McNiel,  90  D.  354. 

The  plaintiff's  complaint  stated  in  sub- 
stance that  the  testator  had  borrowed  money 
of  his  wife,  to  buy  the  "northeast  quarter  of 
the  southeast  quarter  "  of  a  section  of  land, 
agreeing  to  devise  the  'land  to  her  for  life, 
with  remainder  to  her  children;  that  he  exe- 
cuted his  will,  intending  to  conform  to  that 
agreement,  but  by  mistake  the  will  described 
the  land  as  the  "northeast  quarter  of  the 
southwest  quarter,"  and  that  he  owned  no 
such  land,  and  no  other  land  than  the  lot 
misdescribed.  Held,  that  parol  evidence  of 
such  facts  was  inadmissible.  Judy  v.  Oil" 
bert,  40  K.  289. 

HL  Admissions,  Declarations,  and  Coir* 

FESSIONS. 

1.  In  Civil  Actions. 

129.  Admissibility,  generally.*  — 
The  admission  of  a  party  on  the  record  is 
always  admissible  evidence  with  certain  ex* 
ceptions,  though  he  be  but  a  trustee  for 
another.     Davis  v.  Calvert,  25  D.  282. 

Parol  admissions  are  competent  evidence 
only  of  those  facts  which  it  is  permissible  to 

*  Admissibility  of  admissions  and  declarations, 
generally,  see  note.  80  D.  5M-649. 
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prove  by  parol.  Fralick  v.  tresley,  65  D. 
413. 

Admission*  are  the  weakest  kind  of  evi- 
dence, and  an  instruction  to  this  effect  is  not 
erroneous.  But  this  does  not  imply  that 
an  admission  deliberately  made  ana  clearly 
proved  beyond  mistake  would  not  have  very 
great  inherent  force  as  evidence.  Drther  v. 
I'ilcMnay,  99  D.  91. 

Declarations  of  a  party  to  a  suit  relating 
to  the  subject-matter  are  evidence  against 
him,  no  matter  when  made.  Whether  they 
•fleet  another  party  to  the  suit  depends 
upon  whether  their  acts  were  joint;  if  so, 
the  declarations  of  one  is  evidence  against 
both.  Simons  v.  Vulcan  Oil  etc  Co.,  100  D. 
128. 

The  conduct  and  exclamations  of  passen- 
ger! in  a  car,  at  the  time  of  an  accident,  are 
admissible  in  evidence  as  tending  to  show 
how  the  circumstances  of  apparent  danger 
impressed  others,  and  to  vindicate  from  rash- 
ness the  conduct  of  the  plaintiff  in  leaping 
from  the  train,  whereby  he  received  the  in- 
jury complained  of.  Galena  etc  JL  R.  Co*  v. 
Fas,  63  D.  323. 

Declarations  of  intention  to  monopolise  a 
basinets,  by  a  purchaser  of  a  mineral  right, 
an  inadmissible  in  an  action  seeking  to  set 
aside  the  conveyance.  Harris  v.  Tyson.  64 
D.  661. 

The  admissibility  of  declarations,  gener- 
ally, discussed.  Amtup  v.  Mitchell,  63  D. 
258. 

130.  Declarations  of  witness  who 
can  bo  produced. — The  declarations  of 
ens  who  is  a  competent  witness  are  not  ad- 
missible to  charge  another.  Baker  v.  Briggs, 
19  D.  311;  Bristol  v.  Dann,  27  D.  122;  even 
is  reply  to  other  testimony.  WhUeford  v. 
Bmxtmyert  39  D.  640;  except  when  part  of 
uerei0es*&     Gilbert  v.  Gilbert,  58  D.  268. 

When  a  person  is  living  and  can  be  called 
aa  a  witness,  his  declaration  made  at  another 
time  cannot*  as  a  general  rule,  be  received 
as  evidence.  Thus  the  declarations  of  a  ten- 
ant at  the  time  of  his  holding,  or  of  a  steward, 
cannot  be  admitted  unless  they  are  dead. 
Currier  v.  Gale  77  D.  343. 

Declarations  of  third  persons,  alive,  in  the 
absence  of  community  of  interest,  are  not  to 
be  received  to  affect  the  title  and  interest 
of  other  persons,  merely  because  they  are 
against  the  interest  of  those  who  make  them. 
The  general  rule  of  law  that  the  living  wit- 
ness is  to  be  examined  on  oath  is  not  subject 
to  any  exception  so  wide,     lb. 

Parol  evidence  of  statements  of  persons 
competent  to  be  witnesses,  when  against 
their  interest,  cannot  be  given  without  proof 
of  their  death,  especially  when  such  state- 
ments are  mere  matters  of  opinion.  Davis 
v.  Fuller,  36  D.  334. 

Declarations  of  plaintiff's  witness,  who  is 
sot  party  to  the  suit,  and  who  is  afterwards 
•ode  a  witness  of  the  defendant,  cannot  be 


introduced  by  the  defendant  by  way  of  hear* 
say,  when  the  witness  has  not  been  examined 
as  to  such  declarations.  Mitchell  v.  Welch, 
65  D.  657. 

131.  Declarations  in  party's  own 
favor.*—  1.  Admissible.  —  Admissions  or 
declarations  in  favor  of  one's  claim  must  be 
received  if  those  adverse  to  his  claim  are  ad- 
mitted.    Bowie  v.  Stonestrett,  61  D.  318. 

Declarations  of  a  party  in  his  own  favor, 
when  made  to  the  opposing  party,  are  admis- 
sible only  for  the  purpose  of  showing  that, 
at  the  time  such  declarations  were  made, 
the  opposing  party,  by  word  or  conduct, 
admitted  their  truth.  Backus  v.  Clark,  83 
D.  437. 

Declarations  of  a  party  are  admissible  as 
evidence  in  his  favor  when  part  of  the  res 
gestat,  or  where  such  declarations  are  neces- 
sary to  explain  an  act  which  takes  its  char- 
acter from  the  design  and  intention  of  the 
party  who  does  it  Baker  v.  Kelly,  93  D. 
274.  Thus  one  in  possession  may  prove  his 
declarations  to  show  his  dissent  or  opposi- 
tion to  the  entry  of  another  upon  his  prem- 
ises against  his  will.     Croffv.  Bollinger,  66 

D.  735. 

An  instruction  oharging,  without  qualifi- 
cation, that  declarations  and  admissions  of 
a  party  are  not  evidence  in  his  favor,  is  er- 
roneous.    Baker  v.  Kelly,  93  D.  274. 

Acts  and  declarations  of  defendant,  made 
before  sains  out  an  attachment,  are  admis- 
sible as  evidence  in  his  favor,  on  the  trial  on 
an  issue  as  to  whether  or  not  the  defendant 
was  about  to  remove  out  of  the  state.     lb. 

2.  Inadmissible,  — The  declarations  of  the 
grantee  at  the  time  of  taking  possession  are 
not  admissible  in  his  own  favor.  Taylor  v. 
Adams,  7  D.  665. 

A  party  cannot  draw  out  his  own  declara- 
tions upon  a  subject  on  which  the  opposite 
party  has  not  examined  the  witness.  Mum- 
ford  v.  Whitney,  30  D.  60. 

A  party's  declarations  are  not  admissible 
in  his  favor,  though  accompanied  by  acts  in 
harmony  therewith,  to  rebut  or  annul  the 
effect  of  contrary  declarations  made  by  him 
at  other  times.  Hunt  v.  Roylance,  59  D. 
140;  Tucker  v.  Frederick,  76  D.  139. 

Gestures,  demeanor,  or  exclamations  con- 
stitute acted  language,  and  when  used  as 
voluntary  vehicles  of  thought  are  no  mors 
admissible  in  a  person's  favor  than  his  decla- 
rations to  the  same  effect  would  be.  Bourn 
v.  J/ewMar,  74D.  61. 

Plaintiff's  narrative  declarations  of  past 
events  are  inadmissible  as  evidence  in  his  fa- 
vor, though  made  to  his  attending  physician. 
Emerson  v.  Lowell  Gas  Light  Co.,  83  D.  621. 

Declarations  of  a  legatee  made  before  the 
will  was  made,  whose  interests  under  the 
will  are  leas  than  those  under  the  intestate 
laws,   are   not   evidence   against  the  will, 

*  Declarations  of  party  In  his  own  favor,  when 
admissible,  see  note,  98  D.  279,  2bU 
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though  he  be  a  party  to  the  issue.  Titlow  t. 
Titlow,  93  D.  691. 

182.  Declarations  against  interest. 
—  Declarations  of  a  party  to  the  record,  or 
one  identified  with  him  in  interest,  are  com- 
petent evidence  against  such  party.  Ficbett 
t.  Sw\f%,  66  D.  214;  even  though  he  appear 
to  be  only  trustee  for  a  third  person.  Tenney 
t.  Evans,  40  D.  194. 

Declarations  against  his  interest,  made  by 
one  under  whom  a  party  claims  title  to  a 
chattel,  are  admissible  against  such  party. 
Johnson  v.  Patterson,  11  D.  756. 

Voluntary  admissions  made  by  a  witness 
against  bis  interest,  of  an  act  subjecting 
him  to  infamy  and  punishment,  will  be  ad- 
missible as  evidence  of  a  fact  between  third 
persons.     Coleman  v.  Fratier,  53  D.  727. 

Declarations  of  a  person  tending  to  show 
that  he  had  knowledge  of  certain  facts  are 
admissible  in  evidence  for  the  purpose  of 
proving  that  he  had  such  knowledge  when 
he  made  them.  McAulay  v.  Western  etc. 
JL  JR.  Co.,  78  D.  627. 

In  an  action  for  damages  from  an  obstruc- 
tion in  a  highway,  testimony  is  admissible 
to  show  that  the  defendant,  after  the  injury 
was  sustained,  declared  that  he  did  not 
mean  to  remove  the  obstruction  until  some 
one  was  injured  thereby.  IAnsley  v.  Bush- 
mil,  38  D.  79. 

Admission  of  a  defendant,  after  examining 
a  transcript  of  a  judgment  of  a  justice  of 
the  peace,  that  the  judgment  was  rendered 
against  him  by  that  justice,  may  be  proved 
by  parol  testimony,  and  such  admission  con- 
cedes the  official  character  of  the  justice, 
and  the  nature  and  amount  of  the  judgment, 
and  renders  such  transcript  admissible  in 
evidence.     Qay  v.  Lloyd,  46  D.  499. 

Declarations  against  interest  made  by  the 
party  from  whom  the  defendant  afterwards 
accepts  a  conveyance  of  the  property  are 
competent  evidence  against  defendant  as  to 
the  ownership  of  such  property,  whether 
the  declarant  were  in  possession  at  the  time 
the  declarations  were  made  or  not.  Maxwell 
v.  Harrison*  52  D.  385. 

In  a  controversy  as  to  whether  a  release 
of  personal  property  has  been  obtained 
through  duress,  by  means  of  an  arrest  upon 
a  criminal  charge,  the  declarations  of  the 
person  arrested,  made  prior  to  the  filing 
of  the  complaint,  are  competent  evidence 
against  him  for  the   purpose  of   showing 

Srobable  cause  for  the  charge.     Hackett  v. 
%  85  D.  695. 

Where  a  party  claims  a  beneficial  interest 
under  a  written  instrument  to  which  he  is 
not  a  party,  not  having  signed  it,  his  admis- 
sion as  to  the  purpose  for  which  it  was  exe- 
cuted is  evidence  against  him,  and  may  be 
used  in  a  suit  against  him  without  first  prov- 
ing the  execution  of  the  instrument  by  those 
who  have  signed  it  Williams  v.  Keyser,  89 
D.  243. 
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A  wife  deserted  her  husband,  and  after  be- 
ing defeated  by  him  in  an  effort  to  obtain  a 
divorce,  went  to  parts  unknown,  and  re- 
mained away  about  three  years.  On  her 
return  to  the  neighborhood  of  her  husband 
she  declared  that  during  her  absence  she 
had  obtained  a  divorce,  but  declined  to  tell 
where  she  had  been.  A  few  years  after,  her 
husband,  with  a  view  of  marrying  again, 
sent  a  messenger  to  inquire  of  her  as  to  the 
truth  of  the  alleged  divorce,  to  whom  she 
stated  that  she  went  away  to  procure  a  di- 
vorce without  interference  from  her  hus- 
band, and  that  she  did  obtain  a  divorce,  and 
hoped  he  would  marry  again.  Soon  after 
he  married  the  defendant,  and  about  the 
same  time  his  first  wife  also  married  again. 
A  few  years  later  the  first  husband  died, 
childless  and  intestate;  thereupon  his  first 
wife,  claiming  to  be  his  heir,  conveyed  a 
tract  of  land,  of  which  he  died  seised,  to  the 
plaintiff  who  brought  this  action  against  the 
second  wife  to  dispossess  her  of  the  land; 
and  on  the  trial  of  the  case  the  first  wife 
testified  that  she  never  procured  a  divorce. 
Held,  that  the  admissions  of  the  first  wife, 
that  she  had  obtained  a  divorce,  though 
relating  to  a  matter  of  record,  were,  as 
against  a  uarty  claiming  under  her,  admis- 
sible in  evidence.  Edgar  t.  Richardson,  31 
R.571. 

133.  Declarations  of  former  party 
in  interest.* — Declarations  of  a  former 
owner  in  respect  to  his  interest  are  generally 
admissible  against  those  claiming  under  him 
by  title  subsequent;  bat  his  declarations 
after  parting  with  his  interest,  or  which  are 
overreached  by  the  purchase  of  one  claiming 
under  him,  are  not  admissible;  as  where  the 
declarations  are  made  after  the  docketing  of 
a  judgment  against  such  former  owner,  and 
are  offered  in  evidence  against  a  subsequent 
purchaser  under  the  judgment.  Padgett  v. 
Lawrence,  40  D.  232;  Maxwell  v.  Moore,  30 
D.  666. 

Declarations  of  a  party  after  a  conveyance 
of  land  by  him  respecting  the  location  of  a 
boundary  line  are  not  admissible  against  his 
successor  in  interest.  Felder  v.  Sonnett,  37 
D.  545. 

134.  Declarations  of  assignors  or 
vendors. —  1.  General  rule  excluding  Utem.  — 
The  declarations  of  the  grantor,  made  prior 
or  subsequent  to  the  execution  of  the  deed, 
not  made  in  the  presence  of  the  grantee,  are 
inadmissible  to  invalidate  the  deed.  Barrett 
v.  French,  6  D.  241;  or  in  support  of  such 
deed.     Petlibone  v.  Phelps,  35  D.  88. 

Declarations  of  a  grantor  after  executing  a 
conveyance  are  not  admissible  to  the  pre- 
judice of  his  grantee.  Osgood  v.  ManJiaUan 
Co.,  15  D.  304;  Brashear  v.  Burton,  6  D.  634; 
Chess  v.  Chess,  21  D.  350;  Thompson  v. 
Thompson,  68  D.  638;  Simpson  v.  Carleton.  79 

*  Declarations  of  former  owner  of  chattel  ot 
chose  in  action,  see  note,  4-  U.  80,  &L 
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D.  707;  Beeckma*  r.  Montgomery,  80  D.  229; 
QaUtmi  v.  Jackman,  86  D.  172;  Baker  v. 
#a*fe/f,  93  D.  455. 

The  declarations  of  a  grantor  subsequent 
to  the  delivery  of  the  deed  are  not  admis- 
sible to  rebut  the  presumption  that  such 
deed  operated  as  an  advancement.  Hatch  v. 
Straight,  8  D.  152;  or  to  show  what  he  in- 
tended to  pass  by  his  deed.  M c  Williams  v. 
Martm,  14  D.  688. 

2.  Exceptions  to  the  rule,  generally.  —  A 
grantor *a  declarations,  made  soon  after  exe- 
cuting the  deed,  are  admissible  to  show  his 
state  of  mind,  where  it  is  alleged  that  he 
was  insane  when  he  executed  the  deed. 
Chem  t.  Chest,  21  D.  350. 

or  declarations  of  a  vendor, 
before  or  at  the  time  of  the  sale,  if  the 
would  be  admissible  against  him,  are 
admissible  against  his  vendee,  notwithstand- 
ing sach  vendor  is  a  competent  witness,  and 
within  the  process  of  the  court.  Hortsn  v. 
Smith,  42  D.  628. 

Failure  to  admit  such  evidence,  if  it  does 
not  injuriously  affect  the  party  offering  it, 
will  not  warrant  a  reversal.     lb, 

Declarations  of  the  assignor  of  a  chose  in 
again  it  his  interest,  especially  if  made 
of  action  exists,  are  admissi- 
ble evidence  against  his  assignee.  Williams 
Y.Jwdp94AD.  699. 

A  sold  personal  property  to  B, 
was  subsequently  levied  on  by  A's 
creditors  as  A's  property,  and  B  sues  for  its 
recovery,  it  is  competent  for  B  to  prove,  by 
a  third  person,  that  some  years  after  the 
sale,  when  A  and  B  were  together,  such  per- 
son hoard  them  declare  the  fact  of  sale  and 
its  terms.  MuViolland  v.  Eltitson,  78  D.  495. 
&  Case*  tf  fraudulent  sales.*— The  dec\&- 
of  the  grantor  to  a  fraudulent  con- 
prior  thereto,  expressive  of  a 
fraadnlent  design,  are  not  admissible,  un- 
less ssieh  declarations  were  brought  home  to 
Beach  v.  Catlin,  4D.  221. 
Declarations  made  by  the  grantor  at  the 
of  executing  a  deed,  that  he  only  did  it 
that  people  could  not  come 
not  evidence,  if  made  in  the  ab- 
of  the  grantee,  unless  a  ground  is 
previously  laid  by  showing  a  trust,  or  his 
ition  in  the  fraud.  Reidiart  v.  Cos* 
D.  402. 

A  declaration  by  a  vendor,  evincing  a 
disposition  to  defraud,  cannot  be  used  as 
evidence  against  him  in  a  different  and  sub- 
transaction  with  another,  not  then 
mplation.  Share  v.  Anderson,  10  D. 
421. 

Declarations  of  a  vendor  of  personal  prop- 
erty, made  in  the  absence  of  the  vendee, 
to  the  sale  and  delivery  of  the 
r,  are  not  admissible  as  against  the 

of    vendor,   when    admissible 
to  show  fraud,  see  note,  42  D. 
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latter  to  show  that  the  sale  was  fraudulent. 
Perry  v.  Smith,  26  D.  236. 

Such  declarations  are  admirable  to  impeach 
the  vendor's  testimony.    lb. 

Declarations  of  a  vendor,  not  made  in  the 
presence  of  the  vendee,  are  competent  to 
show  the  fraudulent  intent  of  the  former  in 
making  a  conveyance  to  the  latter.  Quidry 
v.  Qrivot,  14  D.  193. 

Where  the  vendor  of  goods  remains  in  the 
actual  possession  of  them,  his  statements 
explanatory  of  such  possession,  and  of  the 
relation  which  he  then  holds  to  the  prop- 
erty, are  admissible  for  the  purpose  of  snow- 
ing fraud  in  the  sale,  if  they  have  that 
tendency.     Orant  v.  Lewis,  80  D.  785. 

Statements  of.  a  vendor,  whether  made 
before  or  after  a  sale,  are  competent  evi- 
dence to  prove  fraud  as  against  him,  where 
{property  which  has  been  sold  is  afterwards 
evied  upon  and  sold  under  an  execution  by 
a  creditor  of  the  vendor,  and  suit  is  brought 
by  the  vendee  to  recover  damages  for  the 
alleged  wrongful  taking,  and  the  defense  is, 
that  the  sale  was  made  to  defraud  creditors, 
and  that  there  was  no  immediate  delivery 
or  continuous  change  of  possession.  Qalla- 
glier  v.  Williamson,  83  D.  114. 

Whether  statements  of  a  vendor  are  evi- 
dence against  the  vendee  depends  upon  cir- 
cumstances, where  a  sale  is  attacked  as 
being  in  fraud  of  creditors.  If  made,  how- 
ever, before  the  sale  is  completed,  they  are 
evidence  against  the  vendee.     lb. 

135.  Declaration*  of  decedent  or 
representative.  —  1.  Decedent*  —  Decla- 
rations of  the  ancestor,  under  whom  both 
parties  claim,  unaccompanied  by  any  act, 
showing  what  disposition  he  had  made  or 
intended  to  make  oi  his  estate,  are  not  evi- 
dence.    Chadwkk  v.  Webber,  14  D.  222. 

In  a  will  case,  the  declarations  of  the  tes- 
tator, made  in  the  absence  of  his  wife,  the 
devisee,  showing  importunity  on  her  part 
and  his  father-in-law  to  procure  a  will,  are 
admissible.     Rambler  v.  Tryon,  10  D.  444. 

Where  an  executor  brings  suit  to  recover 
rent  from  a  person  who  was  in  possession  for 
a  number  of  years,  parol  evidence  of  the 
testator's  declarations  that  such  person  was 
to  pay  no  rent  is  admissible.  Cox  v.  Baird, 
19  D.  386. 

Admissibility  of  the  declarations  of  a  tes- 
tatrix about  the  time  of  executing  the  will, 
tending  to  show  that  she  was  unduly  influ- 
enced, discussed,  and  held,  that  the  same 
were  admissible  only  for  the  purpose  of  show* 
ing  the  state  of  the  testatrix's  mind.  Corn- 
stock  v.  Hadlyme  Ec  Soc,  20  D.  100. 

Evidence  of  the  oral  declarations  of  the 
deceased,  that  he  made  a  will  in  writing, 

*  Declarations  of  decedent,  when  admissible 
against  defendant  see  note,  87  R.  83-89. 

Declarations  of  testator  to  Impeach  or  Invali- 
date his  will,  see  notes,  62  D.  117-1M;  ttl  D.  SO.  si; 
69  R.  899. 
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and  had  disposed  of  his  estate  in  a  certain 
way,  is  inadmissible,  in  the  absence  of  the 
corpus  of  the  will  and  of  all  evidence  of  its 
ever  having  been  seen.  Clark  v.  Morton,  28 
D.  667. 

Declarations  of  a  testator  made  after  exe- 
cution of  the  will,  relating  to  the  disposition 
of  his  property  thereby,  and  inconsistent 
with  the  will,  are  competent  evidence  under 
an  issue  involving  his  testamentary  capacity, 
but  so  far  only  as  they  tend  to  show  his 
mental  condition  at  the  time  when  the  will 
was  made.  Waterman  v.  Whitney,  62  D.  71; 
Reynolds  v.  Adam*,  32  R.  15. 

2.  Representative,  —  Where  executors  were 
empowered  by  a  will  to  sell  certain  lands, 
and  one  of  them  entered  into  articles  of 
agreement  with  the  plaintiff  to  sell  the  lands 
to  him,  evidence  of  the  declarations  of  the 
acting  executors,  prior  and  subsequent  to 
plaintiff's  entry  under  the  articles,  is  admis- 
sible to  establish  the  title  in  him.  Taylor  v. 
Adams,  7  D.  665. 

Heirs  or  devisees  are  not  affected  by  the 
admission  of  executors;  hence  a  petition  veri- 
fied by  the  executors  is  not  admissible  as 
against  the  heirs  to  prove  the  facts  therein 
stated.    Osgood  v.  Manhattan  Co.,  15  D.  304. 

Admissions  by  one  of  several  administra- 
tors mav  be  admitted  in  evidence,  but  they 
cannot  be  considered  by  the  jury,  unless  the 
other  administrators  made  like  admissions. 
Forsyth  v.  Oanson,  21  D.  241. 

Declarations  of  a  sole  executor  and  con- 
tingent devisee,  representing  every  interest 
under  the  will,  and  being  a  party  on  record, 
such  declaration  being  adverse  to  the  will, 
and  bearing  upon  the  issues  raised  upon  a 
caveat  against  the  probate  of  it,  are  admis- 
sible. Davis  v.  Calvert,  25  D.  282.  &  P., 
Peeplcs  v.  Stevens,  64  D.  750. 

Admissions  of  the  legal  representative  of  a 
party  in  any  subject-matter  may  be  received 
against  the  party.     Wall  v.  Hinds,  64  D.  64. 

Declarations  of  an  administrator  in  chief 
that  a  sale  of  intestate's  property,  made  by 
him,  was  private,  and  therefore  void,  are  not 
competent  evidence  for  the  succeeding  ad- 
ministrator, for  the  purpose  of  impeaching 
the  sale  and  recovering  the  property  from 
one  claiming  under  the  purchaser  at  such 
sale.     McArthur  v.  Carrie,  70  D.  529. 

Declarations  of  an  executor  that  money  de- 
posited in  his  name  belonged  to  the  estate 
are  admissible  in  an  action  by  the  adminis- 
trator de  bonis  nan  against  the  bank  to  re- 
cover the  deposit.  Stair  v.  York  NaL  Bank 
Co.,  93  D.  759. 

In  an  action  by  an  administrator  de  bonis 
nan  to  recover  the  value  of  goods  sold  by  his 
intestate  to  the  defendant,  the  defendant 
pleaded  payment  to  a  former  administrator. 
Held,  that  evidence  of  the  admissions  of  such 
former  administrator  that  payment  had  been 
made  to  him  was  competent.  Eckert  v.  Trip- 
lets 17  R.  735. 


186.  Declarations  of  persons  having 
joint  interest.  —  Where  there  is  a  com- 
munity of  interest  and  design,  the  declara- 
tions of  one  of  the  parties  are  admissible  in 
evidence  against  the  rest.  Snyder  v.  La- 
framboise,  12  D.  187. 

After  proof  of  combination  between  par* 
ties,  the  acts  or  declarations  of  one  are  evi- 
dence against  the  others.  Trimble  v.  Turner, 
53  D.  90.  Therefore,  where  a  combination 
to  defeat  creditors  by  fraudulent  transfer  ex* 
ists,  declarations  of  the  grantor  subsequent 
to  the  transfer  are  admissible  against  his 
grantees.    Bell  v.  Coiet,  27  D.  448. 

Admissions  by  one  man  are  not  evidence 
against  another  unless  they  have  a  joint  in- 
terest    Osgood  v.  Manhattan  Co.,  15  D.  804. 

The  declarations  of  one  of  several  joint 
covenantors,  relative  to  the  matter  of  cov- 
enant, are  evidence  against  the  others. 
Costelo  v.  Cat*,  27  D.  404. 

An  admission  by  one  of  two  or  more  co- 
plaintiffs  or  co-defendants,  if  they  have  a 
joint  interest  in  the  suit  is  in  general  evi- 
dence against  alL  Hurst  v.  Robinson,  53  D. 
134;  Lowe  v.  Boteter,  1  D.  410. 

Unauthorised  admissions  of  one  part  owner 
of  a  vessel  are  not  binding  upon  the  co-owners. 
McLeUan  v.  Cox,  58  D.  736.  But  it  is  legiti- 
mate to  admit  declarations  of  a  person  not  a 
party  to  a  suit  that  he  was  part  owner  of  a 
vessel  insured,  for  the  purpose  of  showing 
his  ownership,  and  that  he  willfully  caused 
her  to  be  burned;  but  such  evidence  will  be 
rejected  if  it  has- no  tendency  to  establish 
such  ownership  and  act.  Eureka  Ins.  Co.  v. 
Robinson  etc.,  94  D.  65. 

137.  Declarations  of  corporate  or 
municipal  officers  and  agents.  —  The 
admissions  of  individual  members  of  a  corpo- 
ration, a  party  to  the  action,  and  which 
were  not  made  in  the  exercise  of  any  corpo- 
rate duty,  cannot  be  received  in  evidence. 
Hartford  Bank  v.  Hart,  3  D.  274. 

The  acts  and  declarations  of  the  trustees 
of  a  congregation,  in  their  official  capacity, 
before  and  after  incorporation,  are  admis- 
sible in  evidence  against  such  congregation; 
but  not  their  admissions  made  alter  the  fact, 
MagiU  v.  Kaufman,  8  D.  713. 

The  declarations  of  the  officers  of  a  bank 
are  not  evidence  against  it,  if  unauthorized 
by  the  board  of  directors.  Stewart  v.  Hun- 
tingdon  Bank,  14  D.  628;  Cunningham  v.  Coch- 
ran, 62  D.  230. 

Evidence  of  conversations  between  divers 
persons,  to  the  effect  that  a  proposed  cor* 
poration  was  going  to  transact  business 
without  paving  in  the  capital  stock  required 
by  law,  which  took  place  before  the  act  in- 
corporating the  company  was  passed,  is  in* 
competent.  The  fact  that  the  persons  whose 
declarations  were  made  were  subsequently 
officers  or  stockholders  of  the  corporation 
does  not  Bhow  any  adoption  or  ratification  of 
these  previous  statements,  by  the  corporate 
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body,  after  its  creation  and  organization. 
Fogg  ▼.  Pew,  71  D.  662. 

In  an  action  against  a  railroad  company  by 
one  of  ha  employees  for  personal  injury  sus- 
tained by  reason  of  the  incompetence  of  a 
section  foreman,  evidence  of  the  statement 
of  the  defendants  road-master,  several  days 
afterward,  that  the  foreman  was  incompe- 
tent* is  incompetent  to  show  knowledge  on 
the  part  of  the  company.  McDermoU  v. 
Hannibal  etc  R.  R.  Co.,  39  R.  526. 

An  admission  by  the  general  agent  of  a 
telegraph  company  of  its  liability  for  an  ac- 
cident alleged  to  have  been  caused  by  its 
negligence,  two  months  after  the  accident, 
is  incompetent.  Randall  T.  Northwestern 
Tel.  Co.,  41  R.  17. 

The  plaintiff,  passenger  on  a  steamship, 
was  injured  by  the  lurching  of  the  vessel 
and  the  absence  of  a  hand-rail.  Held,  that 
the  declarations  of  the  captain,  soon  after 
the  accident,  that  the  place  was  dangerous 
snd  he  would  have  it  remedied,  were  inad- 
missible. Americans.  S.  Co,  v.  Landreth,  48 
K.  196. 

Declarations  of  the  overseer  of  the  poor 
and  agent  of  a  town,  made  while  executing 
his  agency,  are  admissible  against  the  town. 
Burlington  v.  Calais,  18  D.  691. 

Declarations  of  an  alderman  are  not  evi- 
dence against  the  city  or  against  its  board  of 
health,  when  he  was  not  acting  in  behalf  of 
either.     Mitchell  ▼.  Rockland,  66  D.  262. 

138.  Declaration*  of  debtor  or  cred- 
itor. —  In  trying  the  question  whether  the 
bond  on  which  judgment  was  entered  was 
given  to  defraud  creditors,  the  declarations 
of  the  defendant,  made  in  the  absence  of 
plaintiff;  are  inadmissible.  Whiting  v.  John- 
ny*, 14  D.  633. 

Declarations  by  defendant  in  execution, 
■bowing  an  intent  to  defraud  his  creditors, 
are  not  admissible  against  a  purchaser  at  the 
execution  sale,  who  is  not  shown  to  have  had 
any  knowledge  of  such  fraudulent  intent,  or 
to  have  in  any  manner  participated  in  the 
fraud.  And  the  error  of  the  court  in  admit- 
ting such  declarations  is  not  cured  by  an 
instruction  to  the  jury  to  disregard  such 
testimony  unless  they  believe,  from  all  the 
facts  and  circumstances,  that  such  purchaser 
participated  in  the  fraudulent  purpose  of  the 
execution  debtor.  Abney  v.  Kingsland,  44  D. 
491. 

139.  Declaration*  of  guardian  or 
ward.  —  Admissions  of  a  spendthrift,  made 
while  under  a  commission  of  guardianship, 
are  competent  evidence  to  show  a  contract, 
or  a  ratification  of  one,  made  prior  to  the 
guardianship.     Hoit  v.  Underhxll,  34  D.  148. 

An  infant  a  confessions  and  admissions  are 
evidence  against  him;  but  the  admission  aris- 
ing from  his  accepting  a  lease  of  his  own 
realty  is  no  more  than  an  admission  that  he 
executed  a  contract  by  which  he  is  not 
bound,  and  cannot  estop  him  from  question- 
2A.D.  R.— 85 
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ing  the  lessee  s  title  to  such  realty.  Me* 
Coon  v.  SmitJt,  38  D.  623. 

Personal  property  on  the  land  of  a  ward, 
purchased  and  placed  there  by  his  guardian, 
must,  prima  facie,  be  considered  as  the 
ward's.  Such  presumption  may  be  over- 
come by  evidence,  and  to  that  end  the  dec- 
larations of  the  guardian,  as  indicating  his 
intention,  may  be  given  in  evidence.  Ten- 
ney  v.  Evans,  40  D.  194. 

140.  Declarations]  of  husband  or 
wife.  —  1.  Generally.  —  Declarations  of  hus- 
hand  and  wife,  made  after  execution  of  a 
settlement  made  by  the  wife,  before  the 
marriage,  upon  her  children,  born  by  a 
former  marriage  and  to  be  born,  are  not 
admissible  as  evidence  affecting  the  validity 
of  the  deed.     Anonymous,  73  D.  461. 

Conversations  between  husband  and  wife, 
or  admissions  made  by  either  to  the  other, 
in  the  presence  of  a  third  person,  do  not  be* 
long  to  the  class  of  privileged  communica- 
tions, and  may  be  given  in  evidence  against 
the  husband.     Allison  ▼.  Barrow,  91  D.  291. 

2.  Declarations  of  the  husband. — Husbands 
declarations  to  third  persons,  without  hie 
wife's  presence,  and  not  part  of  res  geeks, 
are  inadmissible  against  his  creditors  to  es- 
tablish a  specific  equitable  lien  in  the  wife's 
favor  upon  portions  of  his  land  which  he 
agreed  to  give  her,  if  she  would  unite  with 
him  in  a  sale  of  lands  owned  by  her  before 
marriage,  and  sold  for  the  purpose  of  paying 
his  debts.     Boioie  v.  Stonestreet,  61  D.  318. 

Setting  up  of  secret  equities  between  hut* 
band  and  wife,  in  direct-  opposition  to  spirit 
and  design  of  the  registry  laws,  cannot  be 
established  by  proof  of  husband's  declara- 
tions, not  made  in  wife's  presence,  or  form- 
ing a  part  of  the  res  gestae,  in  order  to  sustain 
wife's  claim  to  a  specifio  equitable  lien  in 
opposition  to  creditors  through  the  agency 
of  such  declarations  made  during  coverture. 
lb. 

The  interest  of  a  husband  in  an  action  for 
personal  injuries  to  the  wife  is  such  that  ad- 
missions msde  by  him  relative  to  the  subject- 
matter  of  the  action  may  be  admitted  in 
evidence  for  the  defendant.  Thus  in  an 
action  against  a  town  for  injuries  to  a  mar- 
ried woman  in  consequence  of  defects  in  the 
highway,  —  held,  that  her  husband's  admis- 
sions made  the  day  after  the  injuries  were 
received,  to  the  effect  that  M  if  the  driver  of 
the  team  had  not  struck  the  off  horse  and 
made  him  jump  against  the  near  one,  the 
accident  would  not  have  happened,"  should 
have  been  allowed  to  go  to  the  jury,  although 
the  husband  was  not  present  when  the  ac- 
cident occurred.  But  the  husband's  ad- 
mission that  he  knew  before  the  accident 
happened  that  the  road  was  not  safe  was 
held  not  admissible,  where  it  was  not  shown 
that  he  sent  the  team,  nor  that  he  knew 
that  it  was  going  over  said  road.  Shaddock 
t.  CltfUm,  94  D.  688. 
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In  an  action  by  a  wife  to  recover  the 
amount  of  an  insurance  policy,  issued  to 
her  upon  the  life  of  her  husband,  —  held, 
that  evidence  of  the  declarations  of  the 
husband,  made  to  third  persons  prior  to 
the  insurance,  when  speaking  of  an  existing 
disease,  was  competent  upon  the  question 
as  to  the  truthfulness  of  statements  made 
in  the  application.  Swift  v.  Mass.  MuL  Life 
Ins.  Co.,  20  R.  622;  DUleber  v.  Home  Life 
Ins.  Co.,  25  R.  182. 

But  when  a  husband,  acting  as  agent  for 
his  wife,  procures  a  policy  of  insurance  on 
his  own  life,  in  the  name  and  for  the  ben- 
efit of  the  wife,  his  subsequent  declarations 
that  the  policy  was  delivered  conditionally 
are  not  admissible  as  against  the  wife. 
8outhem  Life  Ins.  Co.  v.  Booker,  24  R.  344. 

In  action  by  a  wife  for  enticing  away 
her  husband,  declarations  of  her  husband 
as  to  the  cause  of  his  abandonment  are  in- 
admissible.    Westiake  v.  Westiake,  32  R.  397. 

3.  Declarations  of  the  wtfe.  —  Declarations 
of  a  wife,  made  in  the  absence  of  her  hus- 
band, and  affecting  his  interests,  are  not 
evidenoe  against  him.  Jones  v.  McKee,  45 
D.  661;  Casteel  v.  Casteel,  44  D.  763. 

Parol  declarations  of  the  wife  are  inadmis- 
sible, showing  that  she  executed  a  deed 
voluntarily,  and  that  if  it  were  not  sufficient, 
•he  would  execute  and  acknowledge  it  again, 
or  do  any  other  act  to  make  the  deed  good. 
Watson  v.  Bailey,  2  D.  462. 

Admissions  of  the  wife  are  not  admissible 
to  charge  her  husband  in  an  action  against 
them  for  an  assault  and  battery  committed 
by  her.    Hussey  v.  Blrod,  36  D.  420. 

Wife's  declarations  are  inadmissible  in  an 
motion  brought  against  the  husband  and  wife 
for  a  debt  contracted  by  her  while  sole. 
Brown  v.  Lanselle,  38  D.  135. 

Wife's  declarations  of  husband's  indebted- 
ness, it  not  appearing  that  she  was  aoting  as 
his  agent,  are  not  admissible  to  charge  his 
•state,  though  she  is  sued  as  administratrix 
thereof.    May  v.  Little,  38  D.  707. 

Admissions  made  by  wife  without  knowl- 
edge of  her  husband  are  not  competent  evi- 
denoe of  away  by  prescription  over  land 
owned  by  them  in  her  right  McGregor  v. 
Wait,  69  D.  305. 

In  an  action  against  husband  and  wife  for 
trespass  vi  et  atrmis,  the  declarations  or  ad- 
missions of  the  wife  to  prove  the  injury 
alleged  are  inadmissible,  as  her  admission 
would,  in  effect,  be  making  her  a  witness  to 
charge  the  husband.  Burnett  v.  Burkhead, 
76  D.  358. 

Declarations  of  a  wife  who  is  agent  for  her 
husband  by  express  or  implied  authority 
are  evidenoe  against  him  if  made  within  the 
scope  of  her  authority.  Casteel  v.  Casteel,  44 
D.763. 

The  ouestion  whether  the  wife  is  agent  of 
the  hnsband,  so  as  to  make  her  declarations 
evidenoe  against  him,  is  for  the  jury.    lb. 
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A  wife  has  implied  authority  as  agent, 
where  her  husband  abandons  her  and  hie 
family,  leaving  them  upon  his  farm,  to  bio<l 
him  by  her  contract,  employing  her  adult 
son  to  work  on  the  farm,  and  her  declara- 
tions are  admissible  to  prove  the  contract. 
lb. 

Declarations  of  a  married  woman  made 
while  a  deed  was  being  prepared,  of  her  un- 
willingness to  execute  it,  though  not  made 
in  the  presence  of  the  grantee,  are  admis- 
sible as  part  of  the  res  gestce  to  show  the 
invalidity  of  the  execution  of  such  deed. 
Louden  v.  Blythe,  67  D.  442. 

The  wife's  declarations  are  admissible,  in 
connection  with  other  satisfactory  proof,  to 
establish  the  fact  of  adultery,  but  are  not 
admissible  to  bastardize  her  issue.  Crosm  v. 
Cross,  23  D,  778. 

Declarations  of  a  wife  of  her  husband's) 
ill  treatment  of -her,  made  at  and  immedi- 
ately before  the  time  of  her  leaving  him,  are 
admissible  in  evidenoe  in  an  action  on  the 
case  for  enticing  away  the  plaintiff's  wife. 
Gilchrist  v.  Bale,  34  D.  469. 

Declarations  of  a  wife  concerning  her 
separate  property  are  admissible  only  so  far 
as  they  come  within  the  doctrine  of  res  gestcs. 
McLemore  v.  Pinkston,  68  D.  167. 

In  an  action  against  husband  and  wife  for 
the  letter's  tort  in  burning  a  mill,  evidenoe 
is  admissible  to  show  that  a  short  time  be- 
fore, and  just  preceding  the  burning,  she 
threatened  that  "she  would  burn  it;  that 
she  would  put  a  torch  to  it;  that  it  should 
not  stand  much  longer;  that  the  old  rattle- 
trap should  be  burned  up."  Such  evidence 
does  not  oome  within  the  rule  that  exclude* 
the  admissions  of  the  wife  against  the  hus- 
band. Such  threats  are  not  merely  admis- 
sions, but  facts  having  a  tendency  to  show 
that  she  burned  the  mill,  or  caused  it  to  he 
burned.    Ball  v.  Bennett,  83  D.  356. 

4.  Declarations  respecting  marriage,  legiti- 
macy, etc  —  Declarations  of  a  husband,  that 
a  child  born  in  wedlock  is  not  his,  are  not  suf- 
ficient to  prove  its  illegitimacy,  notwith- 
standing it  was  born  only  three  months  after 
the  marriage,  and  a  separation  between  his 
wife  and  himself  soon  after  took  place  by 
mutual  consent.  Bowles  v.  Bingham,  5  D. 
497. 

The  declarations  of  persons  living  together 
as  man  and  wife  are  admissible  as  evidenoe 
on  the  question  of  marriage,  in  a  suit  be- 
tween the  children  and  a  grantee  of  the 
wife.    Allen  v.  Hall,  10  D.  578. 

Declarations  of   parents  are  not  admis- 
sible to  bastardise  issue  if  the  marriage  be 
? roved  or  admitted.     Crattfurd  v.  Blackburn, 
7  D.  323. 

Declarations  and  acts  of  husband  and  wife 
at  or  subsequently  to  the  birth  of  the  child 
are  inadmissible  to  prove  it  illegitimate,  in 
the  absence  of  proof  of  non-access  at  the 
time  of  conception.    Dennisom  v.  Page,  72  D. 
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144.  But  altar  their  death  such  declarations 
art  admissible,  especially  as  connected  with 
the  conduct  of  the  parents,  and  explanatory 
thereof.      Wright  v.  Hides,  60  D.  687. 

Declarations  of  a  deceased  mother,  that 
her  child  was  born  before  marriage,  and  cor- 
roborating statements  made  by  her  touching 
the  circumstances  and  history  of  her  life,  are 
admissible  in  evidence  to  prove  the  illegiti- 
macy of  the  child.  Haddock  v.  Boston  etc 
R.  #.,  81  D.  666. 

141.  Declaration  of  mortgagee.  — 
After  delivery  of  the  mortgage  to  him,  and 
after  his  failure  to  record  it  in  due  time, 
that  ha  was  willing  to  allow  the  mortgagor's 
wife  a  certain  sum  ont  of  the  property,  and 
had  sent  his  lawyer  to  explain  to  her  the 
propriety  of  accepting  it,  la  not  evidence,  in 
a  sut  brought  to  have  the  mortgage  recorded, 
to  prove  that  there  was  an  agreement  for 
such  an  allowance  when  the  mortgage  was 
executed,  which  was  a  part  of  the  considera- 
tion.    Chamber*  v.  Chalmers,  23  D.  572. 

142.  Declarations  of  parties  to  nego- 
tiable paper.  —  Declarations  of  the  drawer 
are  inadmissible  in  favor  of  an  indorsee  of  a 
bill  in  an  action  against  the  indorser,  be- 
cause the  drawer  is  a  competent  witness,  and 
his  testimony  is  better  evidence.  WhUcford 
r.  Bttrekmyer,  39  D.  640. 

Declarations  of  a  payee  who  has  guaran- 
teed the  note  are  not  admissible  in  favor  of 
the  makers  in  an  action  by  a  subsequent 
holder.     Bristol  v.  Dann,  27  D.  122. 

Declarations  of  a  prior  holder  of  a  nego- 
tiable note,  transferred  after  maturity  to  a 
purchaser  for  a  valuable  consideration,  are 
not  admissible  in  an  action  brought  on  the 
note  by  such  purchaser.    Paige  v.  Cagunn, 

The  general  rule  is  that  declarations  of 
Tender  of  chattel,  or  of  a  prior  holder  of  a 
note,  are  admissible  against  a  subsequent 
purchaser,  for  value  only,  where  the  declara- 
tions are  made  by  the  real  party  in  interest, 
or  by  one  through  whom  the  plaintiff  claims 
as  a  privy  by  representation,  as  in  eases  of 
bankruptcy,  death,  and  the  like.    lb. 

Evidence  of  an  admission,  made  on  Sunday, 
•f  a  part  payment  of  a  promissory  note  on  a 
week  day,  is  admissible.  Beardsley  v.  HaU, 
4R.74. 

148.  Declarations  of  parent  or  child. 
—  Where  the  land  of  a  son  is  attempted  to 
be  sold  for  the  debts  of  his  father,  the  dec- 
larations of  the  father  made  in  the  absence 
of  the  son  are  inadmissible  against  the  latter, 
when  his  answer  explicitly  denies  that  his 
father  purchased  the  land,  or  paid,  or  is 
bound  to  pay,  any  portion  of  the  purchase- 
money,  and  which  is  corroborated  by  his 
grantor.     Lyon  v.  BoSSng,  48  D.  122. 

A  father's  declarations  or  his  entries  in  a 
family  register  of  the  times  of  birth  of  his 
children  are  inadmissible  in  evidence,  even 
egunst  one  claiming  under  him,  where  he  is 


EVIDENCE,  m,  1. 

Decisions  and  American 


Beports,  seeToI 


1347 

I. 


alive  and  competent  to  testify,  but  they 
are  admissible  to  contradict  his  testimony 
on  that  point  where  he  is  called  as  a  witness 
for  the  adverse  party.  Robinson  v.  Blakely, 
65»D.  703. 

To  repel  the  statutory  presumpton  of  ad* 
vancement  from  parent  to  child,  the  parent's 
declarations  at  the  time  of  the  gift  are  com- 

Setent  evidence.    Taking  a  note  indicates  a 
ebt,  and  not  an  advancement.    FenneU  v. 
Henry,  45  R.  88. 

Admissions  of  a  right  of  way  over  land  of 
his  parents,  by  a  son  who  resides  with  his 
parents  and  manages  their  estate,  are  not 
competent  against  the  parents  withoutproof 
of  the  extent  of  the  son's  agency.  McGregor 
v.  Wait,  69  D.  305. 

144.  Declarations  of  partners.  —  An 
admission  by  a  partner  after  dissolution  is 
competent  evidence  in  England  and  in  some 
of  the  states,  with  respect  to  joint  contracts 
made  during  the  partnership.  Baker  v. 
Stackpoole,  18  D.  606. 

Declarations  of  a  partner  that  a  note  made 
and  indorsed  in  the  firm  name  was  accom- 
modation paper,  and  was  transferred  by  him 
for  his  personal  benefit,  ought  not  to  be  re- 
ceived in  evidence  against  the  indorsees. 
Bank  of  8L  Albas*  v.  GMland,  86  D. 
ooo. 

145.  Declarations  of  principal  or 
agent.  —  To  make  acts  and  declarations  of 
one  person  evidence  against  another,  the 
creation  of  the  agency  must,  in  the  first  in- 
stance, be  established  by  proper  evidence, 
independent  of  such  acts  and  declarations 
themselves.  Williams  v.  Williamson,  46  D. 
494. 

Declarations  of  an  agent  are  evidence 
against  his  principal  when  made  in  the  course 
of  or  accompanying  a  transaction,  which  is 
the  subject  of  inquiry,  and  within  the  limits 
of  the  agent's  authority.  Franklin  Bank  v. 
Pa.  etc  Steam  Nov.  Co.,  33  D.  687. 

Admissions  of  an  agent  to  bind  his  princi- 
pal must  be  made  at  the  time  of  doing  some 
act  in  the  execution  of  his  authority.  Cun- 
ningham v.  Cochran,  62  D.  230;  Innis  v. 
Steamer  Senator,  64  D.  306. 

Admissions  by  an  agent,  after  he  has 
ceased  to  act  as  snch  are  not  evidence 
against  his  principal.  State  Bank  v.  Johnson, 
12  D.  646;  Reynolds  v.  Rowley,  38  D.  233; 
Whiteford  v.  Burckmyer,  39  D.  640. 

In  an  action  against  a  vendor  for  the  sale 
of  a  spurious  article  of  merchandise,  declara- 
tions of  the  agent  who  effected  the  sale, 
made  subsequently,  to  other  purchasers  of 
portions  of  the  same  lot  of  merchandise, 
are  competent  evidence.  Welsh  v.  Carter, 
19  D.  473. 

Parol  declarations  of  a  general  agent,  dis- 
claiming title  in  his  principal  to. land,  are 
inadmissible  to  prejudice  the  principal  in  an 
action  brought  by  him  to  recover  the  laud, 
where  the  defendant  relies  on  a  disseisin  and 
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advene  possession.    Pejepseot  Proprietor*  v. 
Nichols,  23  D.  521. 

Declarations  of  a  servant  in  possession  of 
chattels  attached  for  his  debt  that  they  are 
his  property  are  inadmissible  against  his 
master,  in  an  action  against  the  attaching 
officer.     Abbott  v.  Hutddns,  31  D.  59. 

Declarations  of  an  agent  impugning  his 
authority  are  inadmissible  against  parties 
whose  rights  depend  upon  the  existence  of 
that  authority.  Thus  declarations  of  an 
agent  showing  his  belief  in  the  insanity 
of  his  principal  cannot  be  shown  against  a 
purchaser  to  whom  he  has  conveyed.  BenseU 
v.  Chancellor,  34  D.  561. 

Declarations  of  defendants  in  an  action 
against  a  common  carrier  for  negligence  are 
not  admissible,  when  the  declarations  sought 
to  be  introduced  are  statements  of  facts, 
which,  at  the  time  of  giving  instructions  to 
the  master  of  his  flat-boat  not  to  take  any 
freight  until  he  reached  a  certain  point  in 
the  river,  the  defendant  stated  as  reasons  for 
not  taking  a  full  cargo  until  after  reaching 
the  designated  point;  as,  while  the  instruc- 
tions given  to  the  master  may  be  admissible, 
yet  it  is  not  permissible  to  make  their  ad- 
missibility a  pretext  by  which  to  obtain  the 
benefit  of  declarations  as  to  facts  made  at 
the  same  time.  Steele  v.  McTyer,  70  D.  516. 

Declarations  of  brokers  as  to  the  reason 
why  they  did  not  buy  stock  on  the  receipt 
of  a  letter  ordering  its  purchase  are  not  ad- 
missible in  favor  of  the  principal,  in  an  ac- 
tion by  him  against  a  telegraph  company  to 
recover  damages  for  the  failure  to  transmit  a 
previous  message  to  the  brokers  ordering  the 
purchase,  the  declarations  not  being  ret 
gestae  in  regard  to  the  contract  to  send  the 
message,  untied  States  TeL  Co,  v.  Wenger, 
93  D.  751. 

In  an  action  to  recover  damages  for  breach 
of  warranty  on  the  sale  of  a  chattel,  the  dec- 
larations of  the  vendor's  agent  that  the 
chattel  was  defective,  made  eight  months 
after  the  sale,  and  not  connected  with  Any 
present  business  transaction,  are  not  admis- 
sible.     Wliite  v.  Miller,  27  R.  13. 

The  acts  and  declarations  of  the  baggage 
agent  at  the  end  of  the  route  are  competent 
evidence  against  the  contracting  carrier. 
Baltimore  etc  R.  R.  Co.  v.  Campbell,  38  R. 
617. 

In  an  action  by  a  passenger  against  a 
common  carrier  of  passengers,  to  recover 
compensation  for  injuries  sustained  by  the 
overturning  of  defendants'  sleigh,  the  dec- 
larations of  the  defendants'  driver,  immedi- 
ately after  the  accident,  to  the  effect  that  the 
accident  occurred  through  his  carelessness, 
are  outside  his  authority,  and  are  incompe- 
tent as  evidence.  Ryan  v.  Gilmer,  25  R.  744. 
8.  P.,  Adams  v.  Hannibal  etc  X.  &  Co.,  41 
R.333. 

146.  Declarations  of  principal  or 
surety.  —  Principal's  admissions  are  prima 
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facie  evidence  against  sureties,  and  cast  the 
burden  of  proof  upon  them.  Stepftens  v. 
Crawford,  44  D.  680. 

A  surety  is  only  bound  by  the  declarations 
of  his  principal,  when  made  in  the  course  of 
the  business  for  which  the  surety  obligates 
himself,  so  as  to  become  part  of  the  res 
gestae  Blair  v.  Perpetual  Ins.  Co.,  47  D.  129. 

In  a  suit  against  a  surety  on  a  recogni- 
sance for  the  good  behavior  of  his  principal, 
the  confession  of  the  latter  that  he  had  pub- 
lished certain  libels  may  be  given  in  evi- 
dence, but  not  the  admissions  of  counsel  for 
the  principal  in  a  former  trial,  nor  can  the 
verdict  and  judgment  in  the  former  trial  be- 
tween different  parties  be  received  in  evidence 
against  the  surety.  Respubkca  v.  Davis,  2  D. 
366. 

Admissions  of  a  deceased  principal  are 
evidence  against  the  surety,  when  they  are 
made  against  the  principals  interest  at  a 
time  when  he  was  well  acquainted  with  the 
circumstances,  and  no  motive  to  misrepre- 
sent appears.  Hinkley  v.  Davis,  25  D. 
457. 

Admissions  of  the  principal  debtor  aa  to 

Sayment  of  a  note  which  has  been  lost  or 
estroyed  are  evidence  against  his  sureties, 
and  will  bind  them  equally  with  him.  Wilson 
v.  Green,  60  D.  279. 

Admissions  of  the  teller  of  a  bank,  made 
made  after  he  had  ceased  to  act  as  such,  are 
not  evidence  against  his  surety.  State  Bank 
v.  Johnson,  12  D.  645. 

A  conversation  between  the  principal 
signer  of  a  note,  and  a  supposed  surety  who 
denied  the  genuineness  of  his  signature  after 
seeing  the  note,  where  no  person  interested 
for  the  holder  was  present,  is  not  admissible 
to  affect  such  surety.  Corser  v.  Paul,  77  D. 
753. 

147.  Declarations  of  trustee  or  ces- 
tui que  trust.  —  The  evidence  used  to  es- 
tablish a  resulting  trust  must  be  of  facts  and 
statements  of  the  parties,  which  happened 
or  were  made  contemporaneously  with  the 
purchase.  An  exception  to  this  rule  is  that 
the  declarations  of  the  trustee  may  be  re- 
ceived in  evidence,  if  made  at  any  time,  to 
establish  such  a  trust.  Mutual  Fire  Ins.  Co. 
v.  Deale,  79  D.  673. 

The  statute  of  frauds  of  Pennsylvania  does 
not  prohibit  a  trust  from  being  established 
by  parol.  Accordingly,  in  ejectment  by  the 
devisees  of  A  against  B,  parol  evidence  of 
the  declarations  of  A  is  admissible,  that  the 
land  she  had  purchased  in  her  own  name  was 
bought  for  the  use  of  B,  with  money  in  which 
her  husband  had  given  her  only  a  life  estate 
by  his  will,  and  had  devised  it  to  B  after  her 
death.     German  v.  Gabbald,  5  D.  372. 

Declarations  made  by  the  grantor  to  the 
grantee  after  the  execution  of  a  deed  of  trust, 
but  before  the  grantee  had  accepted  it,  are 
evidence  to  alter  or  contradict  the  trust. 
Drum  t.  Simpson,  6  D.  49a 
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14a  Declarations  of  strangers,  and 
persons  referred  to.  —  The  assertion*  of  a 
third  person  can  affect  a  party  only  on  the 
grama  of  assent,  either  tacit  or  express,  to 
the  truth  of  the  fact  asserted.  Craig  v.  Craig, 
24  D.  390. 

A  party  may  assent  beforehand  to  the 
truth  of  what  another  shall  declare,  and 
though  the  declaration  may  be  not  conclusive 
of  the  fact*  it  is  competent  to  go  to  the  jury. 

Where  the  party  against  whom  the  dec- 
laration is  offered  is  ignorant  of  the  fact,  or 
denies  it,  the  foundation  for  the  admission 
el  the  evidence  fails.  If  the  degree  of  bis 
knowledge  or  assent  is  uncertain,  the  court 
may  refer  the  decision  of  the  preliminary 
facts  to  the  jury.     lb. 

Declarations  of  a  third  person,  to  which  a 
party  had  agreed  to  submit,  are  evidence, 
though  the  third  person  might  have  been 
called  to  testify.     lb. 

Declarations  of  third  persons  are  inadmis- 
sible, except  in  those  cases  where  they  have 
a  joint  interest  with  the  plaintiff  or  defend- 
ant,  or  where  some  legal  relation  exists. 
Kilburn  v.  Ritchie,  66  D.  326. 

The  admissibility  of  declarations  of  third 
persons  must  be  established  by  the  party  of- 
fering them,  by  showing  the  time  and  cir- 
cumstances under  which  thev  were  made; 
and  if  it  does  not  appear  in  the  record  that 
this  was  done,  it  will  be  presumed  that  the 
wart  below  properly  refused  to  admit  them. 

Admissions  of  a  third  person  are  admissible 
•gainst  the  party  who  has  expressly  referred 
another  to  him  for  information  in  regard  to 
an  uncertain  or  disputed  fact.  The  party  is 
bound,  in  such  cases,  by  the  declarations  of 
the  person  referred  to,  in  the  same  manner 
and  to  the  same  extent  as  if  they  were  made 
by  himself.  Chapman  v.  TwUchell,  68  D. 
7*3. 

Declarations  of  a  third  person  are  not  ad- 
missible against  a  party  on  the  ground  that 
he  is  the  agent  or  partner  of  the  party,  with- 
out sufficient  proof  being  made  to  satisfy  the 
wort  that  a  partnership  or  agency  existed  in 
fact  between  them.  Atwell  v.  Miller,  69  D. 
106. 

Declarations  of  by-standers  at  a  public  sale 
are  admissible,  as  forming  part  of  the  res 
tote,  which  show  how  the  purchasers*  pro- 
fessions had  affected  the  bidding,  and  also 
because  the  slightest  circumstances  are  ad- 
missible in  questions  of  fraud.  8tewart  v. 
&wrance,  97  D.  392. 

To  excuse  the  non-delivery  of  money  in- 
tasted  to  him  for  delivery,  a  stage-driver 
cannot  give  in  evidence  the  admissions  of 
third  persons,  that  money,  being  carried  by 
the  driver  for  them,  was  stolen  from  the 
rtage  by  a  passenger  on  the  same  day  the 
money  in  question  was  received,  Shelitn  v. 
bbmsm,  26  D.  726. 


ISM 
see  Yolume  I* 

149.  Declarations  of  deceased  per- 
sons concerning  pedigree.  —  In  matters 
of  pedigree,  declarations  of  deceased  mem- 
bers of  a  family  are  admitted,  and  the  term 
"  pedigree M  embraces  not  only  descent  and 
relationship,  but  also  the  facts  of  birth,  mar- 
riage, and  death,  and  the  time  when  these 
events  happen.  Craufurd  v.  Blackburn,  77 
D.  323. 

The  necessity  of  the  particular  ease  does 
not  determine  the  admissibility  of  declara- 
tions concerning  pedigree,  but  they  are  ad- 
mitted as  primary  evidence  on  such  subjects 
by  the  established  rule  of  law,  which,  though 
said  to  have  had  its  origin  in  necessity,  is 
universal  in  its  application.  •  lb. 

Declarations  of  deceased  members  of  a 
family  regarding  pedigree  are  not  secondary 
evidence  to  be  excluded  as  not  the  best  evi- 
dence, where  a  witness  can  be  had  who 
speaks  upon  the  subject  from  his  own  knowl- 
edge; so  the  declarations  of  a  deceased 
father  are  admissible  in  rebuttal  of  the  tes- 
timony of  the  mother  that  they  were  mar- 
ried, and  their  offspring  was  legitimate,     lb. 

Testimony  of  a  member  of  the  family  as 
to  declarations  of  a  deceased  party  concern- 
ing family  arrangements  and  transactions  is 
more  satisfactory  than  that  of  a  stranger* 
Wanmaktr  v.  Van  Bushrk,  23  D.  74a 

Declarations  of  a  deceased  person  that  he 
had  a  brother  living  at  a  certain  place  are 
competent  to  establish  the  right  of  the 
brother's  children  to  inherit  from  the  de- 
clarant.    Wise  v.  Wynn,  42  R.  381. 

To  prove  the  illegitimacy  of  a  claimant  of 
an  intestate  estate,  the  declarations  of  the 
intestate's  deceased  sister,  in  whose  family 
the  claimant  was  born  and  brought  up  and 
intestate  lived,  are  admissible  when  made 
ante  litem  motam.  Northrop  v.  Hale,  49  R. 
616. 

150.  Declarations  with  a  view  to  a 
compromise.  —  Offers  of  compromise  are 
not  admissible  against  the  party  making 
them.  Harrington  v.  Inhabitant*  qf  Lincoln, 
64  D.  96. 

The  admission  of  a  party  to  a  third  person 
as  to  the  amount  for  which  he  had  offered 
to  compromise  an  action  is  not  admissible 
against  him.    lb. 

Statements  of  facts  made  in  negotiations 
for  compromises  are  admissible  as  evidence. 
Evans  v.  8mUh,  17  D.  74;  Harrington  v.  In- 
habitants of  Lincoln,  64  D.  96.  And  the  fact 
thus  admitted  need  not  be  independent  of 
the  subject-matter  of  the  controversy,  pro- 
vided it  be  a  distinct  admission  of  a  fact, 
as  distinguished  from  an  offer  to  buy  peace, 
or  compromise  a  controversy.  Eastman  v. 
Amoskeag  Mfg.  Co.,  82  D.  201. 

An  unqualified  admission  of  liability  is 
not  within  the  rule  that  propositions  made 
with  a  view  to  a  settlement  or  compromise 
shall  not  be  used  against  a  party,  nyde  v. 
Stone,  22  D.  682. 
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Declarations  of  a  party  to  a  settlement 
made  at  its  conclusion,  and  before  rights  of 
third  parties  attach,  are  admissible  against 
the  maker  of  a  note,  to  show  the  transfer 
thereof  between  the  parties  to  the  'settle- 
ment, the  plaintiffs.  Kimball  v.  Huntington, 
25  D.  590. 

An  offer  of  particular  terms  of  settlement, 
made  between  co-owners  of  land  who  have 
disavowed  an  unauthorized  lease  by  one  of 
the  owners  and  the  tenants  under  such  lease, 
is  not  evidence  that  the  tenants  were  liable 
to  that  extent,  but  it  is  competent  as  tend- 
ing to  show  that  they  held  under  the  plain- 
tiffs.    Mussey  v.  Holt,  55  D.  234. 

Statements  made  in  conversation  with 
town  officials  concerning  a  compromise  for 
injuries  received  from  a  defective  highway 
are  admissible  against  the  party  injured, 
in  an  action  for  the  tort,  when  they  disclose 
merely  the  amount  of  a  doctor's  bill,  the 
cost  of  board  during  sickness,  and  the  loss 
of  time  by  absence  from  service  of  his  em- 
ployer. Harrington  v.  Inhabitant*  of  Lin* 
coin,  64  D.  95. 

151.  Admission*  or  declarations  as 
to  title  to  land.  —  Though,  as  a  general 
role,  a  party's  own  declarations  cannot  be 
admitted  to  defeat  a  prior  deed,  yet  the  dec- 
larations of  a  man  respecting  his  title,  made 
before  he  parts  with  his  estate,  are  evidence 
against  him,  and  all  claiming  under  him. 
Dorsey  v.  Dorsey,  6  D.  506;  Jackson  v.  Bard, 
4  D.  267;  Stricter  v.  Todd,  13  D.  649;  Sharp 
T.  Wickltfe,  14  D.  37;  Norton  v.  PtWboive, 
18  D.  116;  Bird  v.  SmiUi,  34  D,  483;  Dow  v. 
Jewell,  45  D.  371;  Settle  v.  Alison,  52  D.  393; 
McDowell  v.  Goldsmith,  61  D.  305;  Newlin  v. 
Osborne,  67  D.  269;  Baker  v.  Haskell,  93  D. 
455. 

Thus  declarations  of  an  owner  of  land  are 
admissible  to  prove  a  dedication  thereof  by 
him  to  the  public  use.  Slate  v.  Catlin,  23  D. 
230. 

When  the  declaration  has  been  accom- 
panied with  an  act  pointing  out  some  monu- 
ment or  existing  mark  of  boundary,  it  has 
also  been  allowed.  Currier  v.  Oale,  77  D. 
343. 

Declarations  of  a  grantor  in  possession  are 
not  admissible  to  defeat  the  grantee's  title, 
where  such  declarations  were  not  of  a  char- 
acter explaining  or  qualifying  the  possession. 
Carpenter  v.  Hollister,  37  D.  612. 

Upon  a  trial  of  the  right  to  real  property, 
the  verbal  declarations  of  a  party  respecting 
his  title,  which  have  not  been  acted  upon, 
are  not  admissible  as  evidence.  Barnard  v. 
Pove,  7  D.  225. 

Declarations  of  one  of  a  number  of  paten- 
tees named  in  a  patent,  that  his  name  was 
only  used  for  the  benefit  of  another,  are  not 
admissible  to  contradict  the  legal  evidence  of 
the  patent.  Jackson  v.  Miller,  21  D.  316. 
'  Declarations  of  a  patentee  that  he  has  con- 
I     veyed  the  land  to  another,  who  has  carried 


the  deed  beyond  the  jurisdiction,  may  be 
admissible,  not  as  a  disclaimer  of  title,  but 
as  secondary  evidence  of  the  existence  and 
contents  of  the  deed.     ib. 

A  party  can  only  avail  himself  of  such 
declarations  by  first  showing  that  he  has 
succeeded  to  the  rights  of  the  grantee  in  the 
deed,  and  that  this  is  the  best  evidence  he 
can  produce  of  the  existence  and  contents  of 
the  deed.     Ib, 

Declarations  of  a  grantee,  under  whom  the 
plaintiffs,  in  ejectment  claims,  made  in  the 
presence  of  the  plaintiff,  that  the  deed  was 
not  an  absolute  conveyance,  but  made  as 
security  merely,  are  not  admissible,  the 
grantee  himself  being  present,  and  a  compe- 
tent witness.     Chapin  v.  Pease,  25  D.  56. 

Declarations  of  a  party  when  in  possession, 
and  under  whom  the  defendant  in  ejectment 
claims,  are  admissible  against  such  defendant 
to  prove  the  existence  of  a  power  of  attorney 
pursuant  to  which  a  deed  was  executed  to 
the  plaintiff's  lessors.  Corbin  v.  Jackson,  28 
D.  550. 

Declarations  of  a  party  who  sets  up  title 
by  disseisin  that  he  held  in  subordination  to 
the  title  of  the  adverse  party  are  admissible; 
but  his  declarations  to  a  stranger  that  he 
held  adversely  to  the  title  of  such  adverse 
party  are  not  admissible  for  the  purpose  of 
proving  a  disseisin.  Crane  v.  Marshall,  33 
D.  631. 

Admissions  as  to  an  outstanding  title  by 
one  co-heir  in  possession  of  land  held  ad- 
versely by  the  ancestor  at  his  death  do  not 
affect  the  rights  of  the  other  heirs,  where 
there  is  no  yielding  of  possession,  or  attorn- 
ment to,  or  communication  with,  the  holder 
of  such  outstanding  title.  Watson  v.  Oregg, 
36  D.  176. 

Admissions  of  a  defendant  in  ejectment, 
made  in  the  absence  of  his  oo-defendanta, 
are  admissible  against  himself,  but  not 
against  them,  although  he  is  merely  their 
tenant,  having  no  other  interest.  But  his 
situation  may  oe  taken  into  consideration  in 
weighing  the  evidence.  Smith  v.  Vincent,  38 
D.  52. 

Declarations  of  a  third  person  respecting 
title  to  land  are  not  admissible  to  establish 
or  destroy  the  title,  or  to  prove  or  disprove 
a  trust  in  the  land,  unless  made  in  the 
presence  of  the  holder  of  the  legal  title,  and 
expressly  or  tacitly  assented  to  by  him. 
Padgett  v.  Lawrence,  40  D.  232. 

Declarations  of  a  former  owner  of  realty 
are  admissible  against  his  successor  only 
where  they  are  in  the  nature  of  concessions 
against  interest.  Hence  assertions  made 
by  a  former  owner  of  two  tracts  of  land  of 
his  right  to  maintain  a  dam  at  a  certain 
height  upon  one  of  them,  whereby  the  water 
is  nowed  back  upon  the  other,  are  not  evi- 
dence against  a  subsequent  owner  of  the 
other  tract.     Riddle  v.  Dixon,  44  D.  207. 

Parol  evidence  of  the  declarations  of  a  ten- 
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ant  in  common,  that  he  had  many  years  be- 
fore conveyed  all  his  interest  to  his  co-tenant, 
is  not  admissible  against  his  subsequent 
grantee,  in  ejectment  by  him  against  the 
grantees  of  such  co-tenant.  Harmon  v. 
Jam**,  45  D.  296. 

Title  to  property  cannot  be  proved  by  evi- 
dence of  declarations  of  a  former  owner  that 
he  sold  it  to  the  present  claimant.  WorraU 
v.  Parmelee.  49  D.  350. 

Declarations  of  a  deceased  grantee,  through 
whom  title  is  derived  by  demandants,  point- 
ing out  the  land  owned  by  him,  although 
such  declarations  were  made  before  the  title 
of  the  other  claimants  of  the  land  com- 
menced, are  not  admissible  to  show  demand- 
ant's ownership  of  the  land.  Master*  v. 
Vomer,  SOD.  114. 

Acts  and  declarations  of  the  grantee  in  an 
alleged  lost  deed,  tending  to  snow  that  no 
such  deed  was  ever  given,  are  admissible  to 
rebut  parol  evidence  raising  a  presumption 
of  such  a  deed.     Marty  v.  Stone,  54  D.  736. 

Where  a  will  is  admitted  as  an  assertion 
el  title  by  the  testatrix  to  land  devised 
thereby  to  certain  grandchildren,  in  an  ac- 
tion against  one  claiming  through  the  devi- 
sees under  an  alleged  adverse  possession 
began  by  the  testatrix,  her  subsequent  dec- 
larations that  she  did  not  own  the  land,  and 
would  not  buy  it  except  under  a  certain  ar- 
rangement, but  intended  to  alter  her  will, 
and  that  if  the  devisees  got  the  land  with- 
out such  arrangement  they  would  get  more 
than  her  other  grandchildren,  are  admissi- 
ble in  rebuttal,  together  with  evidence  of 
the  number  of  grandchildren,  and  of  the  de- 
cree of  distribution  under  the  will  showing 
the  amount  of  their  shares.    lb. 

The  declaration  of  a  grantor  showing  a 
deed  executed  at  a  different  time  from  the 
date  appearing  on  its  face  is  inadmissible  in 
ejectment.     Pratt  ▼.  Phillip*,  60  D.  162. 

Declarations  of  a  purchaser  of  a  mineral 
right  as  to  the  worthlessness  of  minerals  on 
lands  in  the  neighborhood  are  inadmissible 
against  him,  in  an  action  seeking  to  set 
aside  the  conveyance  for  fraud,  when  no 
offer  was  made  to  show  that  the  grantor 
ever  heard  the  declarations  from  the  pur- 
chaser, or  from  anybody  else.  Harris  v. 
Tyson,  64  D.  661. 

Admissions  of  a  life  tenant  are*  not  evi- 
dence against  the  remainderman,  since  they 
are  not  privies  in  estate.  Pool  v.  Morris,  74 
D.  68. 

A  party  having  several  and  distinct  titles 
to  property  may  disclaim  as  to  one  and  rely 
entirely  on  the  other;  and  after  such  elec- 
tion, the  admissions  of  his  privies  in  the  dis- 
claimed title  are  not  evidence  against  him. 
Otwer  v.  Persons,  76  D.  657. 

Evidence  of  defendant's  verbal  acknowl- 
edgment of  plaintiff's  title  is  admissible 
where  the  defense  of  the  statute  of  limita- 
tions is  set  up  in  an  action  for  the  recovery 


of  specific  personal  property,  to  show  that 
defendant's  claim  and  possession  are  not  ad- 
verse to  plaintiff,  and  that  he  recognised 
plaintiff's  title  and  claimed  under  it.  Thur- 
mond v.  Trammcll,  91  D.  321. 

152.  or  possession  of  land.  — 

Declarations  of  a  person  while  in  possession 
of  land,  whether  as  tenant  or  proprietor,  as 
to  the  manner  in  which  the  land  was  occu- 
pied, are  admissible  as  against  himself  or 
those  claiming  under  him.  Beecher  v.  Par* 
mele,  31  D.  633;  Little  v.  IAbby,  11  D.  68; 
Jackson  v.  Davis,  15  D.  451;  but  such  decla- 
rations have  no  effect  when  made  by  one 
who  occupied  under  absolute  deed  from 
former  owner.  Beading  v.  Weston,  IS  D. 
89;  and  a  party's  declarations  in  regard  to 
the  contract  by  which  he  acquired  posses- 
sion are  not  admitted.  Thompson  v.  Maw* 
hinney,  52  D.  176;  nor  are  other  declara- 
tions unconnected  with  possession.  Nelson 
v.  Iverson,  60  D.  442.  Such  declarations  are 
admissible  to  prove  a  continued  possession 
under  an  ancient  will,  in  order  to  show  its 
formal  execution.  Jackson  v.  Van  Dusen,  4 
D.  330;  and  they  may  be  proved  by  the 
testimony  of  persons  other  than  the  one 
who  made  them,  Beecher  v.  Parmele,  31  D. 
633. 

The  declarations  of  a  servant  of  a  vendor 
while  in  possession  of  property,  showing 
that  he  was  in  the  employ  of  the  vendor, 
are  admissible,  though  not  made  in  the  pres- 
ence of  the  vendee.  Babb  v.  Clemson,  13  D. 
684. 

Declarations  of  plaintiff's  ancestor,  upon 
various,  occasions,  ruuning  through  the 
whole  period  of  the  possession  of  defend- 
ant's predecessor,  introduced  by  defendant 
for  the  purpose  of  showing  the  character  of 
that  possession,  will  render  admissible  in 
plaintiff's  favor  the  declarations  of  the  same 
person,  made  during  the  same  period,  ex- 
planatory of  the  possession,  though  not 
made  at  the  very  times  at  which  the  decla- 
rations relied  upon  by  defendant  were 
spoken.    Sumner  v.  Murphy,  27  D.  397. 

Declarations  of  a  tenant  in  possession 
against  his  interest  are  evidence  against  a 
party  claiming  under  him,  but  his  declara- 
tions after  he  had  parted  with  his  interest 
are  not  admissible.  Felder  v.  Bonnett,  37  D. 
545. 

A  declaration  by  a  party  in  possession 
that  he  holds  jointly  with  another  is  admis- 
sible, as  tending  to  establish  the  joint  pos- 
session and  ownership  of  such  other  person. 
Darling  v.  Bryant,  52  D.  162. 

A  declaration  of  a  grantee  made  more 
than  twenty  years  before  the  commence- 
ment of  an  action  for  the  recovery  of  the 
land,  where  the  defense  relied  on  is  an  ad- 
verse and  exclusive  possession  for  a  period 
sufficient  to  constitute  a  bar  under  the  stat- 
ute of  limitations,  that  the  entire  title  to 
the  premises  was,  at  the  date  of  such  decla* 
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ration,  in  the  tenant  in  such  action,  is  ad- 
missible upon  the  question  of  adverse 
possession  in  the  tenant  under  a  claim  of 
right.  But  declarations  of  such  grantee, 
made  after  his  insolvency  and  the  convey- 
ance of  his  interest  in  the  premises  to  an 
assignee,  and  after  twenty  years'  adverse 
possession  by  the  tenant,  are  not  admissible. 
Steams  v.  Hendersass,  57  D.  65. 

Declarations  of  a  party  in  possession  of 
land,  aud  proved  to  be  a  tenant,  are  not  ad- 
missible against  the  landlord  without  bring* 
ing  home  to  the  latter  notice  of  them.  With 
such  notice,  they  might  go  to  show  a  repu- 
diation of  his  tenancy,  and  a  setting  up  of 
adverse  possession  and  claim.  Ingram  v. 
Little,  58  D.  549. 

Declarations  of  a  person  in  possession  of 
land  are  admissible  to  show  that  his  posses- 
sion was  not  adverse;  and  the  want  of  an 
adverse  character  to  his  possession,  which 
prevents  acquisition  of  title  by  the  statute 
of  limitations,  is  sufficient  to  rebut  the  pre- 
sumption of  a  conveyance  which  the  lapse 
of  twenty  years'  possession  might  raise. 
Leger  v.  Doyle,  70  D.  240. 

A  declaration  of  an  occupant  of  land  while 
in  possession,  that  he  was  only  tenant  of  an- 
other, is  competent  evidence  in  favor  of  the 
Utter  against  a  third  person,  after  the  death 
of  the  occupant,  but  not  before.  Currier  v. 
Gale,  77  D.  343. 

A  tenants  statements  going  to  limit  or 
qualify  his  right  arising  from  possession  are 
admissible  to  show  the  character  of  the  pos- 
session.    Peabody  v.  Hewett,  83  D.  486. 

Where  a  former  tenant,  in  possession,  exe- 
cuted a  contract  to  convey  premises  to  a 
subsequent  tenant,  a  disseisor,  and  under 
whom  the  defendant  in  a  writ  of  entry  claims 
to  hold,  the  declarations  of  the  former  ten- 
ant, limiting  or  qualifying  his  right  arising 
from  possession,  are  admissible,  where  he, 
with  the  knowledge  of  the  disseisor,  acted  as 
the  agent  of  the  disseisee.  Such  declara- 
tions cannot  be  considered  as  contradictory 
to  the  contract  itself;  and  the  party  holding 
such  a  contract  to  be  valid  possesses  the 
premises  described  therein  in  submission  to 
the  one  having  the  title,    lb. 

In  an  action  for  flowing  land  by  a  dam,  it 
appeared  that  the  common  grantor  after  his 
conveyance,  and  while  liable  on  his  warranty, 
and  while  owning  other  land  bordering  on 
the  same  pond,  out  away  part  of  the  dam 
maintained  next  before  the  one  in  suit. 
That  grantor  being  dead,  the  plaintiff  offered 
to  prove  that  while  cutting  it  down  he  said 
it  was  too  high.  Held,  inadmissible.  Put* 
nam  v.  Fisher,  36  R.  746. 

153.  Declarations  as  to  boundaries.* 
—  Declarations  of  a   deceased   person  who 

*  Declarations  of  decedent  with  respect  to  boun- 
daries, see  note,  60  R.  589-691. 

Declarations  of  land-owuers  with  respect  to 
boundaries,  see  note,  83  B.  74«,  750. 


was  m  a  situation  to  possess  the  i 
are  admissible  on  questions  of  boundary  if 
made  before  the  commencement  of  the  suit. 
Coate  v.  Speer,  15  D.  627;  and  this  is  so,  al- 
though the  declarant  was  a  slave,  then  in* 
competent  but  now  competent  to  testify  if 
living.      WhUehurst  r.  Pettipher,  42  R.  520. 

Parol  declarations  and  admissions  of  a  per- 
son in  possession  of  land  as  to  the  true) 
boundary  line  between  his  land  and  that  of 
another  are  admissible  in  evidence.  Jackson 
v.  McCall,  6  D.  343. 

Where  one  in  actual  occupation  of  land, 
under  an  undisputed  claim  of  title,  pointed 
out  the  limits  of  his  claim,  his  declaration  as 
to  such  boundary  made  at  that  time  is  ad- 
missible in  evidence  after  his  decease,  in 
favor  of  those  who  claim  under  him,  on  the 
trial  of  a  question  arising  subsequently  con- 
cerning the  boundary  line  of  the  same  tract 
of  land.  Wood  v.  Foster,  85  D.  681;  Pike  v. 
Hayes,  40  D.  171.  Such  declarations  are  ad- 
missible in  trespass  against  parties  entering 
under  and  identified  in  interest  with  the 
declarant,  although  he  is  alive  and  compe- 
tent to  testify.  Demina  v.  Carrington,  90 
D.  591. 

Evidence  of  declarations  as  to  boundaries] 
is  inadmissible  unless  made  by  a  person 
while  he  was  in  possession,  and  claiming  ae 
owner,  or  unless  the  boundary  line  was 
pointed  out  at  the  time  the  declarations 
were  made.  Where  made  by  one  now  de- 
ceased, who  had  previously  occupied  but 
never  owned  the  land,  and  who  had  ceased 
to  occupy  it  at  the  time  of  the  declarations, 
they  are  inadmissible  as  evidence  against  a 
subsequent  owner.  Whitney  v.  Bacon,  69  D. 
281.  S.  P.,  as  to  first  point,  Chapman  ▼. 
TwiteheU,  58  D.  773. 

Statements  made  by  a  married  woman  aa 
to  the  boundary  lines  of  land  owned  by  her 
are  not  presumed  to  have  been  made  under 
her  husband's  coercion,  and  are  admissible 
in  evidence,  especially  when  repeated  after 
his  death.     Pike  v.  Hayes,  40  D.  171. 

Admissions  by  defendant's  grantor  thai 
the  premises  in  controversy  belonged  to 
plaintiff,  and  that  plaintiff  and  said  grantor 
had  agreed  upon  a  boundary  as  now  claimed 
by  plaintiff,  mav  be  evidence  of  boundary 
and  possession,  but  they  cannot  prove  title 
in  plaintiff  by  possession,  when  he  has  ad- 
mitted that  defendant's  deed  covers  said  dis- 
puted premises.  Armstrong  v.  Risteau,  59  D. 
115. 

The  declaration  of  a  party  is  admissible  to 
determine  to  which  of  two  paths  au  ambig- 
uous description  in  an  instrument  is  intended 
to  apply.     FrencJt  v.  Hayes,  80  D.  127. 

Declarations  of  grantor,  made  at  the  time 
of  purchase  as  to  the  true  location  of  a  line, 
are  not  admissible,  on  behalf  of  his  grantee, 
in  a  controversy  respecting  the  location  of  a 
division  line  between  lands;  although  they 
might  be  admissible  to  show  the  charactei 
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end  extent  of  the  possession  of  the  grantor. 
Wood  v.  WWard,  84  D.'  659. 

Declarations  of  a  deceased  owner  of  land 
ss  to  the  lines  of  his  ownership  are  inad- 
missible when  favorable  to  his  interest. 
Corbie**  ▼.  JKfrfey,  46  R.  602. 

154.  Admissions  and  declarations — 
As  to  titlo  to  chattels.  —  Declarations  of 
a  person  in  possession  of  personal  property 
ss  owner  are  admissible  to  affect  the  title  of 
one  claiming  under  him;  and  this  rule  ap- 
plies where  the  title  affected  is  derived 
through  the  assignee  in  bankruptcy  of  the 
party  who  made  the  declarations.  Bolt  v. 
Walker,  45  D.  98.  8.  P.,  Sattcna/dte  v. 
Hick*,  57  D.  677;  Fralick  v.  Presley,  66  D. 
413. 

Declarations  of  the  plaintiff  in  an  execu- 
tion, he  being  dead,  that  the  money  due  on 
the  execution  has  been  paid  to  him  by  the 
sheriff  are  admissible  in  an  action  against 
the  purchaser  for  the  price,  to  show  such 
payment.     Nidtol  v.  Ridley,  26  D.  264. 

Declarations  of  a  persou  in  possession  of 
goods  made  while  she  was  at  work  on  them, 
thai  they  belonged  to  the  plaintiffs,  is  com- 
petent evidence  to  show  title.  Bradley  v. 
Spoford,  55  D.  206. 

Declarations  of  defendant  "  that  plaintiff's 
hogs  were  in  the  habit  of  running  in  defend- 
ant's field,  and  that  they  should  not  do  it 
sny  more,**  are  admissible  as  evidence  for 
plaintiff,  in  an  action  on  the  case  for  dam- 
ages for  injuries  done  by  defendant's  children 
and  servants  to  plaintiff's  hogs  while  driving 
them  out  of  defendant's  field,  as  tending  re- 
Bjotely  to  show  that  the  hogs  which  were 
injured  belonged  to  plaintiff.  Smith  v.  Gou- 
ty, 66  D.  372. 

Admissions  as  to  the  fact  of  a  sale,  by  a 
party  thereto,  are  original,  not  hearsay,  evi- 
dence, and  may  be  proved  by  any  competent 
witness  who  heard  them,  without  calling  the 
party  bj  whom  they  were  made.  They  are 
to  be  taken  as  parts  of  the  res  gestae,  and  it 
it  immaterial  wnether  snch  party  be  dead  or 
■lire,  or  that  he  may  be  examined  as  a  wit- 
ness. His  declarations  are  still  admissible 
ss  a  mode  of  making  out  title.  Mul/iolland 
v.  SUUson,  78  D.  495. 

Where  A  sold  property  to  B,  and  A's  cred- 
itors attached  it  as  A's  property,  admissions 
made  by  A  and  B  as  to  the  fact  of  sale,  and 
before  the  judgment  and  levy  on  the  prop- 
erty, are  competent  proof,  though  the  debts 
of  the  creditors  originated  anterior  to  the 
declarations,  or  even  before  the  purchase  by 
B\  But  if  the  lien  of  the  creditors  attached 
prior  to  such  admission,  then  the  creditors 
cannot  be  affected  by  the  declaration  of  sale. 
And  one  who  levies  on  the  property  is  sub- 
ject to  the  same  rules  of  evidence.     lb. 

Declarations  made  by  an  owner  of  a  chose 
in  action  are  not  admissible-  to  affect  the 
rights  of  one  who, derives  title  from  him. 
And  therefore  the  declarations  of  a  mort- 


BVIDENCE,  111,  1. 
Decisions  and 


American  Beports,  see  Tell 


146a 

I.  ' 


gagee  that  the  mortgage  was  usurious  can- 
not be  admitted  to  affect  the  title  of  a 
Surchaser  under  it,  although  snch  mortgagee 
ied  before  the  trial.  Stark  v.  Bosuxll,  41 
D.  752. 

Declarations  of  defendant  in  execution  is 
possession  of  personal  property,  as  to  the 
source  of  his  title,  are  inadmissible  against 
the  claimant.    Briee  v.  Lide,  68  D.  148. 

155.  or  possession  of  chattel*. 

—  Acts  and  declarations  of  the  possessor  of 
personal  property,  concerning  the  same,  are 
admissible  in  evidence,  to  determine  the 
nature  of  such  possession,  although  not  made 
in  the  presence  of  the  one  claiming  owner- 
ship in  the  property.  Avery  v.  Clemone,  46 
D.  323. 

Admissions  of  the  widow  of  an  intestate 
as  to  the  terms  en  which  she  held  chattels 
belonging  to  the  estate,  are  not  admissible 
against  a  subseqnent  possessor,  who  pro- 
fessed to  bold  them  as  administrator  de  bonk 
non  of  the  husband,  but  who  is,  in  fact,  a 
trespasser,  against  the  real  owner.  Stockett 
v.  Watkme,  20  D.  438. 

Declarations  of  a  party  in  possession  of  a 
slave,  to  the  effect  that  he  was  owner  thereof, 
are  admissible  in  evidence,  as  explanatory  of 
the  possession,  and  go  to  show  that  he  held 
the  slave  in  his  own  right.  Martin  v.  Hot* 
deity,  62  D.  773. 

Declarations  of  such  party  that  he  had 
employed  another  to  sell  said  slave,  and  had 
given  him  a  power  of  attorney  for  that  pur- 
pose, are  inadmissible,  as  they  relate  to  a 
past  transaction,  are  mere  hearsay,  and  con- 
stitute no  part  of  the  res  gestau    lb. 

Declarations  of  defendant  in  execution  in 
possession  of  personal  property,  explanatory 
of  his  possession,  are  admissible  in  evidence 
against  the  claimant,  as  showing  the  manner 
in  which  the  defendant  held  possession, 
Briee  v.  Lide,  68  D.  148. 

On  the  trial  of  an  action  for  goods  sold  and 
delivered,  the  defendant  offered  in  evidence 
an  execution  and  return  of  the  sheriff^  and  a 
schedule  of  property  attached  thereto,  veri- 
fied by  the  plaintiff,  in  the  case  of  a  third 
person  against  the  plaintiff,  of  a  date  snbse- 

Snent  to  said  alleged  sale  to  the  defendant! 
ais  claim  not  being  included  in  the  list. 
Held,  that,  as  an  admission  of  the  plain- 
tiff^ this  was  proper  evidence.  Springer  v„ 
Droech,  2  R.  356. 

156.  Admissions  in  pleadings  and 
papers  in  suits.*  —  Admissions  by  a  party 
in  his  pleadings  may  be  used  against  him  in 
another  actiou,  if  pertinent,  by  persons  who 
were  not  parties  to  the  first  suit.  WarJUld 
v.  Lindell,  77  D.  614. 

Admissions  of  fact  by  counsel  in  one  suit 
are  not  admissible  in  evidence  against  the 
client  in  another  suit.  Wilkin*  v.  Stidger, 
83  D.  64;  Doreey  v.  Oassatvay,  3  D.  657. 

*  8ee  note  on  judicial  admissions,  2ft  D.  62. 
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An  admission  made  at  the  first  trial,  if 
reduced  to  writing,  or  incorporated  into  a 
record  of  the  case,  will  be  binding  at  another 
trial  of  the  case,  unless  the  presiding  justice, 
in  the  exercise  of  his  discretion,  thinks  proper 
to  roller*  the  party  from  it.  HoUey  v.  Young, 
28  R.  40. 

157.  Admissions  by  silence  or  fail- 
ure to  deny.  —  All  admissions  arising  or 
fairly  to  be  inferred  from  acquiescence  of  a 
party  are  competent  evidence.  Therefore, 
in  a  suit  agaiust  A  and  B  as  copartners, 
under  the  firm  name  of  A  &  Co.,  on  a  note 
signed  in  the  firm  name,  a  letter  writtten  by 
the  purchasing  agent  of  the  firm  to  B,  in- 
forming him  that  A  had  stated  to  the  writer 
that  a  copartnership  had  been  formed  be- 
tween A  and  B,  and  that  he  wrote  to  ascer- 
tain whether  B  was  really  responsible  for 
goods  bought  for  the  firm's  store,  stating  that 
the  proceeding  was  rendered  necessary  from 
the  fact  that  a  credit  was  then  needed  to 
carry  on  the  business  successfully,  and  add- 
ing that  he  wrote  the  letter  with  the  knowl- 
edge of  A,  is  competent  evidence  to  be  sub- 
mitted to  the  jury  in  connection  with  other 
evidence  to  prove  the  copartnership,  although 
the  letter  was  never  answered  by  B,  where, 
after  the  letter  was  written,  the  writer  had  a 
conversation  with  B  in  reference  to  it,  in 
which  he  again  asked  B  if  he  was  a  partner 
in  the  firm  of  A  &  Co.,  and  B  said  he  would 
neither  admit  nor  deny  it.  But  without  this 
subsequent  conversation  the  letter  would  not 
have  been  admissible.  DuUon  v.  Woodman, 
57  D.  46. 

Declarations  of  a  third  person  made  in  the 
presence  of  a  party  are  not  admissible  against 
.  him,  unless  made  under  such  circumstances  as 
to  call  for  a  reply  from  him.  And  wlicre  such 
declarations  were  made  in  a  judicial  proceed- 
ing, at  which  he  was  present,  but  to  which 
he  was  not  a  party,  and  were  not  directed  to 
him,  they  did  not  call  for  a  denial  from  him. 
Brainard  v.  Buck,  60  D.  291.  S.  P.,  Wilkin* 
v.  Stidger,  83  D.  64. 

Silence  of  an  alleged  signer  of  a  note,  when 
it  was  shown  to  him  and  payment  demanded, 
is  competent  evidence  tending  to  show  the 
genuineness  of  his  signature,  or  if  not  genuine, 
of  his  assent  to  be  bound  by  it.  But  such 
silence  does  not  necessarily  operate  as  an  es- 
toppel on  him  to  deny  or  disprove  his  signa- 
ture, unless  the  holder  has  thereby  been  led 
to  change  his  position,  or  otherwise  act  to 
his  injury.     Corser  v.  Paul,  77  D.  753. 

Refusal  to  deny  a  fact  by  an  extrajudicial 
oath  is  not  legal  evidence  of  the  fact  against 
the  party  refusing  the  oath,  and  it  is  error  to 
admit  testimony  of  either  the  taking  or  re- 
fusing of  such  oath.  Mattox  v.  Bay*,  30  D. 
604. 

A  declaration  by  a  deceased  witness  made 
in  the  presence  of  defendant  is  admissible 
as  evidence  against  the  defendant  Coleman 
v.  JVosier,  63  D.  727. 
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Statements  made  to  a  witness  in  the  pi 
ence  of  a  purchaser  by  the  vendor,  in  refer- 
ence to  land  he  is  about  to  sell,  are  equiva- 
lent to  statements  made  to  the  purchaser 
himself.    Alexander  v.  Beresford,  61  D.  538. 

The  doctrine  of  acquiescence  does  not  ap- 
ply to  proceedings  on  trials  of  controversies, 
because  it  is  not  the  right  or  duty  of  a  party 
to  interrupt  the  order  of  proceedings  by  de- 
denials  or  contradictions,  and  his  silence  can- 
not, therefore,  under  such  circumstances,  be 
deemed  an  admission.  Wilkin*  v.  8Hdger9 
83  D.  64. 

158.  Dying  declarations.  — In  a  civil 
suit,  dving  declarations  of  the  person  fatally 
injured  by  the  act  of  another,  as  to  the  facta 
attending  the  injury,  are  not  admissible  ia 
evidence  against  the  defendant.  Such  dec* 
larations  are  only  admissible  in  criminal 
cases,  where  the  death  of  the  deceased  is  the 
subject  of  the  charge,  and  the  circumstances 
of  the  death  the  subject-matter  of  the  declsv 
relion.  Daily  v.  New  York  etc  R.  R.  Co~, 
8Tb.  176;  Barfield  v.  BriU,  62  D.  190;  Mar* 
*hall  v.  Chicago  etc  R'y  Co.,  95  D.  661  j 
Woolen  v.  WiUdn*,  99  D.  456.  When,  how- 
ever, they  constitute  part  of  the  res  gestae,  or 
are  agaiust  interest,  or  the  like,  they  are  ad- 
missible, irrespective  of  the  fact  that  the 
declarant  was  under  apprehension  of  death. 
Barfield  v.  BriU,  62  D.  190. 

One  sued  for  slander  in  accusing  plaintiff 
of  secretly  poisoning  another  cannot,  in 
proving  justification,  introduce  in  evidence) 
the  dymg  declarations  of  the  deceased,  char- 

fing  plain  tiff  with  murdering  him  as  accused 
y  defendant.     lb. 

Dying  declarations  of  a  woman,  who  died 
in  childbirth,  that  defendant  in  an  action 
for  her  seduction  was  the  father  of  her  child, 
are  not  admissible  in  evidence  against  him. 
Wooten  v.  WWtitu,  99  D.  456. 

159.  Whole  declaration  or  admis- 
sion must  be  admitted.  —  Where  the  ad- 
missions of  a  party  are  used  against  him,  the 
whole  must  be  taken  together;  if  part  of  a 
statement  be  admitted,  the  whole  must  be 
admitted,  whether  explanatory  of  the  part  or 
not  Clark  v.  Smith,  25  D.  47;  and  such  party 
is  entitled  to  the  benefit  of  that  which  is 
favorable  to  him,  and  to  the  burden  of  that 
which  is  against  him;  but  this  rule  does  not 
require  that  full  faith  and  credit  shall  be 
placed  in  such  statements,  but  that  they 
bhall  be  fairly  considered  and  weighed  with 
other  evidence.  Field  v.  Hitchcock,  28  D. 
288;  and  the  jury  are  at  liberty  to  believe 
one  portion  and  disbelieve  the  other.  Mat' 
tock*  v.  Lyman,  46  D.  138. 

The  witness  who  deposes  to  such  decla- 
rations or  admissions  should  give  the  pre- 
cise language  of  the  party  if  he  can;  if  he 
cannot,  he  should  be  able  to  state  the  sub- 
sta  ice  of  them;  if  he  cannot  undertake  to 
testify  to  the  language,  nor  to  the  substance 
of  the  admissions,  he  ought  not  te  be  allowed 
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to  depose;  consequently  a  witness  cannot 
testify  who  does  not  propose  to  state  the 
language  nor  the  substance  of  the  admis- 
sions, but  merely  his  understanding  of  them. 
Dennis  ▼.  Chapman,  54  D.  186. 

The  only  limitation  to  receiving  in  evi- 
dence the  statements  or  admissions  of  parties 
to  the  suit  is,  that  they  must  relate  to  the 
subject-matter  thereof.  All  of  a  statement 
heard  by  a  witn  .as  relating  to  the  subject- 
matter  of  the  suit  must  be  given  to  the 
jury.  The  witness  must  state  all  he  heard; 
and  having  done  this,  his  evidence  is  to  be 
received  for  what  it  is  worth.  Williams  v. 
Key*er.  89  D.  244. 

160.  Effect  of  admissions  and  dec- 
larations as  evidence.  —  Testimony  as 
to  declarations  or  admissions  of  a  party  is 
generally  to  be  weighed  with  caution;  yet 
if  the  declarations  appear  to  have  been 
onderstandingly  made,  and  are  satisfactorily 
proved,  they  are  strong  evidence  against 
him.     Myers  v.  BrowneU,  16  D.  729. 

Consent  by  a  defendant  that  a  bill  con- 
fessed by  a  co-defendant  may  be  read  and 
taken  as  evidence  against  him,  is  an  admis- 
sion of  the  allegations  of  the  bill.  Nantz  v. 
HePherson,  18  I).  216. 

An  admission  of  notice  is  evidence  from 
which  the  jury  may  find  notice  in  due  time 
and  form.  WhUeford  v.  Burckmyer,  39  D. 
640. 

Evidence  of  oral  admissions  of  a  deceased 
party  should,  after  a  long  lapse  of  time,  be 
received  with  great  caution,  particularly  so 
where  they  are  made  in  the  hearing  of  a 
single  witness,  and  entirely  unsupported,  if 
not  contradicted,  by  other  evidence.  In 
such  case,  due  allowance  must  be  made  for 
the  frailty  of  memory,  and  the  liability  to 
mistake  or  forget  the  precise  terms  and  true 
import  of  the  language  used.  Portia  v.  Hill, 
65  D.  99. 

Admissions  by  a  party  pending  a  suit  are 
sot  conclusive,  but  generally  weak  evidence, 
•xcept  admissions  in  court,  for  the  purpose 
of  trial,  and  admissions  held  conclusive  on 
grounds  of  public  policy.  Tftompson  v. 
Thompson.  68  D.  638. 

Admissions  are  evidence  against  parties 
who  make  them  and  their  privies.  Pool  v. 
Morris,  74  D.  68. 

The  force  and  effect  of  an  admission  de- 
pend upon  circumstances  under  which  it  is 
mails.     Allison  v.  Bai-row,  91  D.  291. 

Admissions  of  a  party,  when  introduced 
by  the  opposite  party  as  evidence  generally, 
are  proper  for  all  legitimate  purposes.  Di- 
ver*, v.  KelUxjg,  92  D.  154. 

Confessions  to  the  effect  that  the  party 
confessing  believed  that  certain  injuries  were 
committed  by  his  slave  are  not  sufficient  to 
authorize  a  judgment  against  him.  Steel  v. 
Cazeaux,  13  D.  288. 

Admissions  made  by  one  plaintiff  are  not 
evidence  against  his  co-plaintiffs  who  claim 


as  tenants  in  common  with  him.     Dan  v. 
Brown,  15  D.  395. 

Declarations  of  a  party,  which  are  dis- 
credited by  his  own  answer,  are  not  entitled 
to  any  weight  in  the  determination  of  a  case. 
Jones  v.  HartUsly,  32  D.  180. 

A  contract  cannot  be  proved  by  declara- 
tions of  the  parties  thereto,  where  those 
declarations  stand  opposed  to  each  other. 
Rankin*.  Simpson,  57  1>.  668. 

Admissions  should  be  clearly  proved,  de- 
liberately made,  and  precisely  identified,  in 
order  to  be  good  evidence;  but  hasty  and 
inadvertent  verbal  admissions,  however 
clearly  proved,  are  entitled  to  little  consid- 
eration.    Printup  v.  Mitchell,  63  D.  258. 

The  parol  admission  of  a  party  is  com- 
petent evidence  only  of  those  facts  which 
may  lawfully  l>e  established  by  parol  evi- 
dence. It  cannot  be  received,  either  to  con- 
tradict documentary  proof,  or  to  supply  the 
place  of  evidence  existing  by  matter  of 
record.  Bivins  v.  McElroy,  52  D.  258. 
S.  P.,  as  to  the  first  point,  Wtlland  Canal 
Co.  v.  Hathaway y  24  D.  51. 

161.  How  they  may  be  rebutted.  — 
Where  a  vendor,  after  the  sale,  declares 
that  he  has  sold  to  the  vendee,  evidence  of 
other  declarations  by  him,  contradictory  of 
the  former,  and  made  at  another  time,  and 
out  of  the  presence  of  the  vendee,  is  not 
admissible.  Wilson  v.  Woodryff,  31  D. 
194. 

When  an  instrument  of  whatever  solem- 
nity is  offered  merely  as  an  admission  mads 
by  party  executing  it,  it  is  competent  for 
him  to  explain  it.  Duncan  v.  Matney,  77  D. 
575. 

162.  Withdrawal.*  — Where  a  party 
to  an  action  makes  a  written  admission  of 
facts  simply  to  save  the  other  party  the 
trouble  and  expense  of  getting  up  the  testi- 
mony, if  he  discovers  that  the  admission  is 
not  true,  he  may  withdraw  it,  provided 
there  remains  sufficient  time  for  the  other 
party  in  which  to  declare  his  case,  and  pro- 
vided also  that  such  party  has  not  been  in- 
jured by  relying  on  such  admission,  as  by 
the  death  of  an  important  witness.  Wallace 
v.  Matthews,  99  D.  473. 

2.  In  Criminal  Cast*. 

163.  Declarations  of  the  accused  in 

his  own  favor,  made  after  the  commission  of 
the  crime  with  which  he  is  charged,  are 
generally  not  admissible  evidence  in  his 
favor.  Stale  v.  Hildreth,  51  D.  369;  Com.  v. 
Cooper,  81  D.  762. 

164.  of  husband  or  wife  of  ac- 
cused. —  A  declaration  of  the  wife  of  the 
accused  at  or  about  the  time  of  his  arrest  is 
admissible  in  evidence  against  the  accused  if 
it  sheds  light  on  his  reply  to  such  declara- 
tion.    Liles  v.  Stale,  68  D.  108. 

*  See  note  ou  withdrawal  of  admissions.  99  U 
480-480. 
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165.  of  accomplices  and  co-con- 
spirators.—  Declarations  of  an  accomplice 
made  after  the  commission  of  the  offense  are 
evidence  against  him  only,  unless  made  in 
the  presence  of  his  partners  in  the  crime. 
Hunter  v.  Com.,  56  D.  121. 

After  evidence  tending  to  show  a  fraudu- 
lent combination  between  an  executor  and  a 
purchaser  at  a  sale  made  by  him,  to  make 
the  purchase  for  their  mutual  benefit,  decla- 
rations of  the  executor  concerning  the  trans- 
action, though  not  made  in  the  purchaser's 
presence,  are  evidence  against  him.  Price 
t.  Junto*,  28  D.  685. 

166.  Admissions,  generally.  —  If  a 
statement  is  made  in  the  hearing  of  another, 
in  regard  to  facts  affecting  his  rights,  and 
he  makes  a  reply,  wholly  or  partially  ad- 
mitting their  truth,  then  the  declaration  and 
the  reply  are  both  admissible:  the  reply,  be- 
cause it  is  the  act  of  the  party,  who  will  not 
be  presumed  to  admit  anything  affecting  his 
own  rights,  unless  compelled  to  it  by  the 
force  of  truth;  the  declaration,  because  it 
may  give  meaning  and  effect  to  the  reply. 
Com.  v.  Ketmey,  46  D.  672. 

The  rule  excluding  offers  of  compromise 
from  being  given  in  evidence  does  not  apply 
to  criminal  cases.    State  v.  Soper,  33  D.  665. 

Testimony  of  a  witness  that  the  accused 
offered  to  pay  him  for  assistance  in  defeating 
criminal  prosecutions  pending  against  him 
is  admissible  against  the  defendant,  if  the 
language  used  by  him  can  be  fairly  inferred 
to  embrace  the  charge  upon  which  he  is  be- 
ing tried,  among  other  cases  that  he  had  in 
mind  at  the  time  he  uttered  it.  State  v. 
Staple*,  90  D.  565. 

167.   by  silence,  or  failure  to 

deny.  —  When  declarations  are  made  in  the 
presence  and  hearing  of  an  accused  person, 
of  matters  within  his  personal  knowledge, 
and  affecting  his  guilt,  and  he  remains  silent 
when  it  would  be  proper  for  him  to  apeak, 
this  circumstance  is  presumptive  evidence, 
however  slight,  of  guilt;  and  it  is  no  objec- 
tion to  the  admission  of  such  circumstance 
in  evidence  that  the  accused  was  under  ar- 
rest.    Kelley  v.  People,  14  R.  342. 

One  of  two  persons  in  custody  on  a  joint 
criminal  charge  is  not  bound  to  contradict 
statements  prejudicial  to  him,  made  by  the 
other  in  his  presence  in  answer  to  inquiries 
by  an  officer,  and  such  statements  are  not 
admissible  in  evidence  against  him.  Com. 
v.  McDermott,  25  R.  120. 

On  a  trial  for  murder,  it  is  error  to  admit 
evidence  of  an  accusation  of  the  prisoner, 
made  by  the  deceased  in  his  presence,  after 
his  arrest,  and  of  the  prisoner's  silence.  State 
r.  Diskin,  44  R.  448. 

Where  two  watchmen  arrested  A,  and 
carried  him  to  prison  for  robbing  B,  who 
also  came,  saying,  "That  man  has  stolen  my 
money,"  and  A  was  seen  by  0  to  hide  a  bag 
on  a  shelf  in  the  prison  as  he  was  about  to 
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be  locked  up,  and  O  immediately  got  the 
bag  of  money,  when  B  said  that  "  it  was  his 
bag,  and  all  the  money  he  had,"  to  all  of 
which  A  made  no  reply,  on  an  indictment 
against  him  for  stealing  the  bag  and  money, 
— held,  that  the  declarations  o?  B  were  not 
evidence  of  A's  admissions,  either  of  the 
stealing  or  that  the  money  was  B's.  Com. 
v.  Kenney,  46  D.  672. 

Defendants  were  arrested  on  a  charge  of 
stealing  money  from  the  person,  ana  the 
prosecutor  was  taken  to  their  place  of  cus- 
tody to  identify  them.  They  were  identi- 
fied, and  the  prosecutor,  in  their  presence 
and  hearing,  described  the  money,  and  the 
defendants  made  no  reply.  On  searching 
one  of  the  defendants,  two  parcels  of  money- 
were  found,  one  answering  the  prosecutor  a 
description.  The  other  parcel  defendant 
asked  to  be  kept  separate,  saying  it  was 
"bar  money.1*  Held,  evidence  of  defend- 
ant's acquiescence  in  the  truth  of  prosecu- 
tor's statement.    Kelley  v.  People,  14  R.  342. 

168.  Admissibility  of  confessions, 
generally.* — The  general  rule  is,  that  ail 
a  party  has  said  which  is  relevant  to  the 
questions  involved  in  the  trial  is  admissible 
in  evidence  against  him.  The  exceptions 
to  this  rule  are,  where  the  confession  has 
been  drawn  from  the  prisoner  by  means  of 
a  threat  or  a  promise,  or  where  it  is  not 
voluntary  because  obtained  compulsorily  or 
by  improper  influence.  Hendriclson  v.  Peo- 
ple, 61  D.  721;  State  v.  Oarvey,  26  R.  123. 

The  voluntary  confession  of  the  accused 
respecting  the  act  he  committed,  together 
witn  the  manner  in  which  the  same  was 
rendered,  is  admissible  in  evidence.  Carroll 
v.  State,  68  D.  282. 

It  is  for  the  court,  and  not  for  the  jury, 
to  determine  whether  or  not  a  confession 
is  sufficiently  free  and  voluntary  to  be 
competent  testimony.  Hector  v.  State,  23 
D.  454. 

Parol  testimony  of  acknowledgments  or 
confessions  made  on  other  occasions  are 
admissible  in  evidence,  though  there  may 
be  a  written  confession  of  the  accused  taken 
before  a  judge.     State  v.  Welle,  1  D.  21 1. 

169.  Confessions  by  persons  under 
arrest.  —  A  confession,  though  made  to  an 
officer  having  the  accused  in  custody  at 
the  time,  if  otherwise  unobjectionable,  may 
be  received  in  support  of  an  indictment  for 
murder.    People  v.  Rogers,  72  D.  484. 

The  confession  of  an  accused  person  while 
in  the  hands  of  his  captors,  not  officers, 
and  with  a  rope  about  his  neck,  is  not  free 
and  voluntary,  and  is  inadmissible  in  evi- 
dence.   State  v.  Retells,  44  R.  436. 

The  defendant,  an  Italian  laborer,  imper- 
fectly understanding  the  English  language, 

♦  Confessions,  when  receivable,  see  notes,  46  B. 
258-260;  57  R.  8S9-&42. 

Confessions,  when  inadmissible,  see  note,  57  & 
839-612. 
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arrested,  without  warrant,  for  murder, 
and  eompulsorily  taken  by  the  sheriff  before 
a  coroner  then  engaged  in  investigating  the 
murder.  He  was  sworn  as  a  witness,  had 
no  counsel  nor  means  to  procure  any,  and 
was  not  informed  that  he  could  not  be  com- 
pelled to  testify  nor  to  give  self-criminating 
answers.  Held,  that  his  testimony  so  given 
was  inadmissible  upon  the  trial  for  the 
murder.     People  v.  Mondon,  57  K.  709. 

170.  Confessions  by  children  and 
intoxicated  persons.  — The  confession  of 
a  boy,  twelve  years  and  five  months  of  ace, 
may  justify  his  conviction  and  execution  for 
the  crime  of  murder.  State  v.  Guild,  18  D. 
404. 

A  confession  made  by  one  intoxicated  at 
the  time  ia  not  incompetent  for  that  reason. 
Stale  v.  Grear,  41  R.  296. 

171.  What  inducement  will  exclude 
a  cfmfoBfiirm  —  A  verbal  confession  of 
guilt,  induced  by  a  delusive  hope  of  impu- 
nity from  punishment,  will  not  be  received  in 
evidence.     State  v.  Qttild,  18  D.  404. 

Confessions  made  under  hope  of  pardon  ex- 
tended are  not  admissible;  and  all  confes- 
sions made  at  the  same  interview  where  such 
hope  ia  held  out  will  be  presumed  to  have 
been  made  under  the  same  influence.  Com, 
▼.  Knapp,  20  D.  491. 

But  if  the  prisoner  was  not  influenced,  his 
confessions  are  admissible,     ib. 

Confessions  extorted  by  pain,  or  made 
under  the  influence  of  hope  or  fear,  are  not 
admissible.     Hector  v.  State,  22  D.  454. 

Confessions  made  under  encouragement  to 
expect  favor  in  the  prosecution  are  not  ad- 
missible.    State  v.  Phelps,  34  D.  672. 

172.  What  inducement  will  not  ex- 
clude.—  Confessions  are  not  extorted  by 
hope  or  fear,  unlawfully  created,  when  made 
upon  advice  so  to  do  to  avoid  odium,  or  when 
made  after  having  obtained  advice  as  to  the 
legal  consequences  of  the  crime.  State  v. 
Crank,  23  D.  117. 

A  detective  obtained  a  confession  from 
the  defendant  under  arrest  by  pretend- 
ing to  be  under  arrest  for  the  same  crime, 
proposing  to  him  to  consult  an  attorney 
for  both,  and  pretending  to  him  that  he 
had  consulted  an  attorney  who  advised  that 
"the  prisoner  had  better  tell  the  facts,  and 
they  would  be  likely  to  do  him  as  much  good 
as  anything  he  could  do;  that  there  was  no 
use  in  lying  about  it,  and  he  had  better  tell 
the  truth."  Held,  that  the  confession  was 
admissible.     Heidi  v.  State,  67  R.  835. 

173.  Inducement  by  persons  not  in 
authority.  —  A  promise  or  threat  proceed- 
ing from  one  who  has  no  power  to  enforce  it, 
and  who  has  no  control  over  the  prisoner, 
will  not  prevent  a  confession  made  under 
such  circumstances  from  being  received  in 
sridenee.     State  v.  Soper,  33  D.  665. 

Overruling  objection  to  proof  of  defend- 
ant s  statements  in  answer  to  a  promise  of 
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favor  by  a  witness,  by  assisting  to  clear  him 
of  a  charge  of  crime,  if  he  would  state  cer- 
tain facts  to  the  witness,  is  not  error  where 
the  statements,  when  introduced,  show  on 
their  face  that  they  were  not  made  in  any 
expectation  of  procuring  the  promised  bene' 
fit,  and  that  they  could  not  have  any  ten- 
dency to  procure  such  benefit  Fmdley  v„ 
State,  36  D.  557. 

174.  Confession  after  inducement 
removed.  — The  confession  of  an  accused 
person  may  be  received,  although  a  threat  or 
promise  may  have  been  made,  if  such  threat 
or  promise  was  made  under  such  circum- 
stances as  to  create  a  reasonable  presump- 
tion that  it  had  no  influence,  or  ceased  to 
have  any  influence,  on  the  mind  of  the  person 
making  it     State  v.  Soper,  33  D.  665. 

When  a  confession  is  obtained  by  undue 
influence,  a  subsequent  confession  made  by 
the  same  person  is  presumed  to  flow  from  the 
like  influence,  and  will  not  be  admitted  in 
evidence,  unless  this  presumption  is  first 
overcome  by  other  testimony.  State  v.  Guild, 
18  D.  404. 

Although  an  original  confession  may  have 
been  obtained  by  improper  means,  subse- 
quent confessions  of  the  same  or  of  like  facts 
may  be  admitted,  if  the  court  believes,  from 
the  length  of  time  intervening,  from  proper 
warning  of  the  consequences  of  confession, 
or  from  other  circumstances,  that  the  delu- 
sive hopes  or  fears,  under  the  influence  of 
which  the  original  was  obtained,  were  en- 
tirely dispelled,     Ib. 

175.  Entire  confession  must  be  in- 
troduced. —  When  the  confession  of  a  party 
either  in  a  civil  or  criminal  case  is  given 
in  evidence,  the  whole,  as  well  that  part 
which  makes  for  him  as  that  which  is  against 
him,  must  be  taken  together  and  go  to  the 
jury.  Brown  v.  Com.,  33  D.  263;  Mumford 
v.  Whitney,  30  D.  60. 

Where,  however,  it  appears  from  the  con- 
fession itself,  or  from  other  evidence,  that  a 
part  thereof  is  not  true,  such  part  should  be 
disregarded.     Brown  v.  Com.,  33  D.  263. 

179.  Necessity  and  sufficiency  of 
corroboration.  —  The  uncorroborated  con- 
fession of  a  prisoner,  when  proved  by  legal 
testimony,  and  when  the  corpue  delicti  is 
otherwise  established,  is  sufficient  to  war- 
rant his  conviction  of  the  offense  confessed, 
though  the  punishment  be  death.  State  v. 
Guild,  18  D.  404.  And  the  corpu*  delicti  need 
not  be  proved  beyond  the  possibility  of 
doubt     Gray  v.  Com.,  47  R.  733. 

But  extrajudicial  confessions,  where  the 
corpus  delicti  is  not  proved  by  independent 
testimony,  are  insufficient  to  warrant  a  con- 
viction in  capital  cases.  StringfcUow  v.  State, 
59  D.  247;  State  v.  German,  14  R.  481;  or 
to  support  a  conviction  of  felony.  Matthew* 
v.  State,  28  R.  698. 

The  confession  of  a  party  accused  of  felony 
should  be  received  with  very  great  caution, 
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and  a  jury  should  hesitate  to  convict  upon 
sach  confession,  unless  corroborated  by  other 
circumstances;  but  a  judge  cannot  be  called 
upon  to  so  instruct  jthe  jury,  unless  the  facts  in 
evidence  make  the  charge  applicable.  Jones 
v.  State,  62  D.  550. 

"  Corroborating  circumstances,"  used  with 
reference  to  a  confession,  are  such  as  serve 
to  strengthen  it,  and  to  impress  the  jury 
with  the  belief  of  its  truth.  State  v.  Guild, 
18  D.  404. 

The  confession  of  an  accused  is  insufficient 
to  convict,  if  it  is  uncorroborated  by  any 
circumstance  inspiring  belief  in  its  truth, 
arising  out  of  the  conduct  of  the  accused,  or 
otherwise.     Bergen  v.  People,  65  D.  672. 

177.  Disclosure  of  facts  and  circum- 
stances found  to  be  true.  —That  a  fact 
was  ascertained  through  the  confession  of  the 
prisoner  may  be  shown  by  the  government. 
Com.  v.  Knapp,  20  D.  491. 

Acts  of  accused  done  in  consequence  of  an 
inadmissible  confession,  and  tending  to  show 
his  guilt,  should  be  received  in  evidence, 
and  it  is  competent  to  show  that  the  witness 
was  directed  by  the  accused  where  to  find 
the  stolen  goods,  and  that  they  were  fount  1 
there  accordingly,  though  his  confession  of 
guilt  previously  made  to  the  witness  may  be 
inadmissible,  as  being  induced  by  improper 
influence.  BeloU  v.  Slate,  72  D.  163;  State 
v.  Garrett,  17  R.  1;  but  it  is  not  competent  to 
inquire  whether  he  confessed  that  he  had 
concealed  them  there,  and  the  fact  that  they 
were  so  found  does  not  render  admissible  a 
confession  unduly  obtained.  State  v.  Qarvey, 
26  R.  123. 

While  the  prisoner  was  under  arrest  for 
murder,  and  in  shackles,  he  was  taken  to 
the  place  of  the  homicide  and  was  asked 
what  he  had  done  with  the  body,  and  he 
pointed  to  the  hill  where  the  dead  body  had 
been  found.  He  was  not  cautioned  as  to  the 
effect  of  admissions.  Held,  that  evidence 
of  the  foregoing  was  improperly  admitted 
Nolen  v.  State,  46  R.  247. 

178.  Effect  of  confessions  as  evi- 
dence. —  Confessions  freely  and  solemnly 
made  are  the  highest  evidence,  as  a  general 
rule,  and  exceptions  to  the  rule  should  not 
be  allowed  except  on  unassailable  grounds. 
Cook  v.  State,  56  D.  410. 

Declarations  or  admissions  are  evidence 
against  accused,  but  not  in  his  own  favor, 
although  all  that  the  accused  said  at  the 
time  of  making  the  alleged  confession  is  to 
be  received  to  qualify  or  explain  it.  Jones 
v.  State,  62  D.  550. 

179.  Effect  of  confessions  implicat- 
ing others.  —  The  confessions  of  an  ac- 
complice, made  in  writing  on  the  promise  of 
exemption  from  punishment  if  he  would  turn 
state  s  evidence,  are  admissible  against  him- 
self, should  he  refuse  to  testify  on  behalf  of 
the  government  on  the  trial  of  his  principal. 
Com.  v.  Knapp,  20  D.  534. 
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180.  Necessity  of  proof  of  authen- 
ticity.—  The  objection  that  the  genuineness 
of  writings  was  not  sufficiently  proved  to 
admit  their  being  offered  in  evidence  cannot 
be  raised  after  the  close  of  the  evidence  in 
the  case.     Carlton  v.  King,  23  D.  295. 

The  record  of  the  judgment  of  a  court  of  a 
sister  state  is  attested  in  sufficient  compli- 
ance with  the  requirements  of  the  act  of 
Congress  regulating  the  authentication  of 
records,  where  the  certificate  of  the  presid- 
ing judge  is  to  the  effect  that  the  clerk  at- 
testing is  the  clerk  of  the  court  at  the  time 
of  his,  the  judge's,  certificate,  without  fur- 
ther stating  that  he  was  clerk  at  the  date 
of  attestation.  Merriwetfier  v.  Garvin,  27  D. 
650. 

The  acknowledgment  and  recording  of  a 
power  of  attorney  to  convey  land  are  un- 
necessary to  render  it  admissible  in  evi- 
dence.     Valentine  v.  Paper,  33  D.  715. 

In  ejectment,  no  writing  can  be  received 
in  evidence  as  a  genuine  writing  until  it  has 
been  proved  to  be  genuine,  and  none  as  a 
forgery  until  it  has  been  proved  to  be  a  for- 
gery. A  writing  of  itself  is  not  evidence;  it 
must  be  accompanied  by  proof  of  some  sort. 
Whether  the  writing  be  relied  uoon  as  genu- 
ine or  fraudulent,  the  subscribing  witness 
thereto  should  be  called,  or  some  excuse 
given  for  not  calling  him.  Stamper  v.  Origin, 
65  D.  628. 

Where  a  deed  containing  no  description 
of  the  land  conveyed,  except  by  reference  to 
another  deed,  is  properly  admitted  in  evi- 
dence,  the  one  referred  to  should  also  be  re- 
ceived for  the  purpose  of  showing  a  descrip- 
tion of  the  land  conveyed,  whether  it  be  s 
genuine  conveyance  or  not.  No  proof  of  its 
genuineness  need  be  made,  or  that  there  vai 
any  such  person  as  the  one  purporting  to 
have  executed  it,  or  that  he  bad  any  title 
to  the  land  described  therein.  Hicks  v.  Colt- 
man,  85  D.  103. 

Where  there  is  an  apparent  material  al- 
teration in  a  written  instrument,  the  ques- 
tion when  the  alteration  was  made  is  for  the 
jury,  and  the  instrument  is  primarily  re- 
ceivable in  evidence.  Bank  of  Cass  Co.  v. 
Morrison,  52  R.  417. 

181.    and   execution. — A  deed 

which  is  denied  will  not  be  admitted  in  evi- 
dence to  the  jury  without  evidence  of  its 
execution.     Canfield  v.  Squire,  1  D.  71. 

A  deed  produced  at  a  trial,  pursuant  to 
notice  from  the  opposite  party,  is  prima  facie 
to  be  taken  as  auly  executed,  and  may  be 
read  in  evidence  without  proof  of  its  execu- 
tion.    Betts  v.  Badger,  7  D.  309. 

In  ejectment,  it  is  error  to  admit  a  deed  in 
evidence  if  there  is  no  legal  proof  of  its  execu- 
tion, and  no  sufficient  evidence  of  possession 
under  it;  and  evidence  of  possession  fifteen 
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years  after  the  date  of  said  deed  by  a  pur- 
chaser from  the  grantee  therein,  under  his 
deed,  it  not  sufficient  to  entitle  the  former 
deed  to  be  admitted.  Shank$  v.  Lancaster, 
50  a  108. 

The  registration  of  a  bond  for  title  to  land 
does  not  entitle  it  to  be  received  in  evidence 
for  any  purpose  without  proof  of  its  execu- 
tion.   Beverly  v.  Burke,  54  D..351. 

A  deed  cannot  be  read  in  evidence  without 
proof  of  its  execution;  the  same  rule  applies 
to  a  copy  of  a  deed.     lb. 

To  render  admissible  a  copy  of  a  lost  in- 
strument which,  if  produced,  would  not  be 
admissible  without  proof  of  its  execution,  it 
ii  essential  that  the  execution  of  the  original 
be  proved.  Elmondorf  v.  Carrnichad,  14  D. 
66. 

The  jurat  of  a  document  must  show  that 
the  oath  was  administered  by  the  person  sub- 
scribing the  jurat.  Powers  ▼.  SItepard,  63 
D.  168. 

Proof  of  the  execution  of  notes  must  be 
produced  before  they  are  admissible.  Riser 
v.  6'aodrfy,  66  D.  740. 

Admitting  proof  of  the  execution  of  a  deed 
ether  than  by  the  subscribing  witness  is  not 
t  ground  of  exception  by  a  party  who  sub- 
sequently calls  the  subscribing  witness  and 
examines  him.     Com.  v.  Castles,  69  D.  278. 

An  instrument  in  writing,  upon  which  the 
tetion  is  brought,  is  admissible  in  evidence, 
whether  it  be  the  original  or  not,  if  its  exe- 
cution is  admitted,  by  not  being  denied  by 
affidavit,  as  required  by  the  statutes  of  Ilh- 
soia  Griswola  v.  Peoria  University,  79  D. 
Hi. 

The  rale  that  the  execution  of  a  writing 
oust  be  proved  by  the  subscribing  witness 
»  not  modified  by  the  recent  legislation 
asking  parties  competent  witnesses.  Henly 
r.  Henning,  32  R.  568. 

183.  Sufficiency  of  such  proof.— 
The  seal  and  signature  of  the  secretary  of 
the  treasury  of  the  United  States  are  suf- 
ficient authentication  of  the  official  acts  of 
the  secretary.  Wftiie  v.  Saint  Guirons,  12  D. 
ft 

The  execution  of  a  specialty  is  sufficiently 
proved  by  the  testimony  of  the  subscribing 
witnesses  that  they  recognize  their  signa- 
ture*, and  remember  the  transaction,  though 
they  have  forgotten  the  fact  of  formal  de- 
liwy.    Millers  Estate,  24  D.  346. 

Where  the  subscribing  witnesses  do  not 
remember,  the  testimony  of  a  person  present 
vdl  be  received  to  prove  the  execution  of  a 
ipecialty.     lb. 

After  the  execution  of  an  instrument  has 
tan  proved  in  the  usual  manner,  the  court 
ihould  admit  it  in  evidence,  regardless  of 
*oy  apparent  alterations  upon  it,  the  nature 
of  which  should  be  passed  upon  by  the  jury. 
/Wvp  t.  Mitchell,  63  D.  268. 

The  legislature  of  a  state  may  control  the 
bods  of  authentication  of  the  public  acts, 


records,  and  judicial  proceedings  of  other 
states,  within  its  own  limits  and  in  its  own 
courts.  The  method  of  authentication  pre- 
scribed by  Congress  is  not  exclusive  of  any 
that  the  states  may  adopt  in  their  own 
courts.     LattereU  v.  Cook,  63  D.  428. 

A  deed  shown  to  be  thirty  years  old  or 
more  may  be  proved  by  proof  of  the  signa- 
ture of  one  of  the  subscribing  witnesses,  for 
it  is  presumed  that  the  subscribing  witness- 
es are  either  beyond  the  jurisdiction  of  the 
court,  or  dead,  or  if  living,  that  their  mem- 
ories have  failed  them  as  to  the  particular 
transaction.     Nixon  v.  Porter,  69  D.  406. 

A  deed  executed  by  a  grantor  making 
her  mark,  she  and  the  attesting  witnesses 
being  dead,  is  well  proved  by  evidence  of 
the  handwriting  of  toe  attesting  witnesses, 
with  other  confirmatory  evidence,  and  proof 
of  the  grantor's  signature  is  not  necessary. 
Lyons  v.  Holmes,  32  R.  483. 

183.  Proving  the  sealing.  —  The  seal 
of  a  court  of  admiralty,  like  a  national  seal, 
proves  itself.  Accordingly  the  record  of  a 
court  of  vice-admiralty  in  Bermuda,  pur* 
porting  to  be  certified  by  the  deputy  regis- 
trar, under  the  seal  of  the  court,  is  admis- 
sible in  evidence  without  other  proofs  of 
authenticity.  Thompson  v.  Stewart,  8  D. 
168. 

The  seal  of  a  commissioner  of  Iowa  resid- 
ing in  another  state  is  not  entitled  to  credit 
as  evidence  unless  there  is  engraved  upon  it, 
in  such  a  manner  as  to  leave  an  impression 
upon  the  paper  to  which  it  is  affixed,  the 
name  of  the  commissioner  and  the  state  for 
which  he  undertakes  to  act.  If  the  name 
of  the  state  is  written  on  the  paper  and  not 
impressed,  the  seal  is  not  entitled  to  credit 
as  evidence.  Gage  v.  D.  4  P.  B.  B.  Co.,  77 
D.  145. 

184.  Necessity  of  producing  sub- 
scribing witnesses.  —  Where  an  instru- 
ment is  attested  by  a  subscribing  witness, 
he  alone,  if  living  and  in  a  situation  to  be 
examined,  is  competent  to  prove  its  execu- 
tion. Gillaspie  v.  Osburn,  13  D.  136;  Zerby 
v.  Wilson,  17  D.  677;  Jackson  v.  Rice,  20  D. 
683. 

Evidence  of  a  subscribing  witness  to  an  in- 
strument may  be  dispensed  with  when  it  is 
shown  that  he  resides  out  of  the  state.  Bar* 
ringer  v.  Sneed,  20  D.  74.  S.  P.,  Lynch  v. 
PostUthwaite,  12  D.  495;  Cox  v.  Davis,  52  D. 
199. 

In  a  writ  of  entry  against  the  administra- 
tor of  a  deceased  insolvent,  upon  an  instru- 
ment purporting  to  be  the  intestate's  deed, 
the  sole  survivor  of  the  subscribing  wit- 
nesses, although  a  creditor  of  the  intestate, 
must  be  called  by  the  demandant  to  prove 
the  deed,  since  he  has  no  interest  in  the 
event  of  the  suit.  Barns  v.  Hatch,  14  D.  369. 

180.  Proof  of  handwriting.  —  If  a 
subscribing  witness  to  a  will  be  beyond  the 
jurisdiction  of  the  court,   his  handwriting 
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may  be  proved  as  if  he  were  dead.  Engles 
v.  Bndngton,  2  D.  411. 

If  the  subscribing  witness  to  a  bond  is  out 
of  the  jurisdiction  of  the  court,  and  upon 
diligent  inquiry  no  person  can  be  found 
within  the  jurisdiction  who  can  prove  his 
handwriting,  that  of  the  obligor  may  be 
proved.    Clark  v.  Sanderson,  5  D.  368. 

If  a  subscribing  witness  to  an  instrument 
deny  his  signature,  it  may  be  proved  by 
other  testimony.  Patterson  v.  Tucker,  17  D. 
472. 

The  handwriting  of  the  maker  of  an  in- 
strument executed  in  a  foreign  country  may 
be  proved  without  proving  tne  handwriting 
of  the  attesting  witnesses.  Valentine  v.  Piper, 
33  D.  715. 

Where  the  press  copy  of  a  letter  is  shown 
to  witness,  he  should  be  asked  if  it  appears 
to  be  in  the  handwriting  of  defendant;  then, 
by  proving  that  it  is  a  press  copy,  it  would 
follow  that  the  letter  from  which  the  im- 

Eression  was  made  is  the  defendant's  also, 
[e  should  not  be  asked,  "  In  whose  hand- 
writing was  the  original  of  which  this  pur- 
ports to  be  a  copy  ?  for  this  question  elicits 
the  opinion  of  the  witness  concerning  the 
handwriting,  and  the  necessary  consequence 
of  that  opinion  in  the  same  answer.  But  a 
new  trial  will  not  be  granted  for  such  an 
error.     Com.  v.  Jeffries,  83  D.  712. 

On  a  question  of  the  handwriting  of  A,  in 
Texas,  the  court  admitted  depositions  of 
witnesses  in  another  state,  that  they  knew 
the  handwriting  of  B,  but  not  that  of  A. 
Attached  to  the  interrogatories  were  photo- 
graphio  copies  of  the  writings  in  question, 
purporting  to  have  been  executed  by  A,  and 
the  witnesses  in  those  depositions  testified 
to  their  belief  that  if  the  copies  were  exact, 
the  original  writings  were  in  the  hand  of 
B.  Held,  that  the  depositions  were  errone- 
ously received;  1.  Because  they  were  second- 
ary evidence;  2.  That  the  mere  fact  that 
the  original  writings  were  on  file  in  a  Texas 
court,  and  thus  could  not  be  produced  to  the 
witnesses  in  the  other  state,  did  not  au- 
thorize their  admission;  3.  Because  the  wit- 
nesses did  not  know  the  handwriting  of  A. 
Eborn  v.  Zimpelman,  26  R.  315. 

186.  Comparison  of  handwriting, 
when  allowable.*  —  A  comparison  of. a 
disputed  signature  of  a  party  to  a  written 
contract  with  other  writings  proved  or  ad- 
mitted to  be  genuine  is  admissible.  Homer 
v.  WalUs,  6  D.  169;  Moody  v.  Rowed,  28  D. 
817;  Moirison  v.  Porter,  59  R.  331. 

So,  from  a  comparison  of  the  types,  de- 
vices, etc.,  of  two  newspapers,  one  of  which 
is  clearly  proved,  and  the  other  imperfectly, 
the  jury  may  be  authorized  to  infer  that  both 
were  printed  by  the  same  person.  McCorkle 
T.  Binns,  6  D.  420. 
Unaided  comparison  of  hands  is  generally 

•8ec  note  on  comparison  of  handwriting,  6  D. 
171-173. 


inadmissible,  but  such  evidence  is  i 
in    corroboration    of    previous    testimony. 
Baker  v.  Haines,  36  D.  224;  Clark  v.  WyaU, 
77  D.  90;  Travis  v.  Brown,  82  D.  540. 

Where  the  antiquity  of  a  writing  makes  it 
impossible  for  any  living  witness  to  swear 
that  he  ever  saw  the  party  write,  comparison 
with  documents  known  to  be  in  the  latter 'a 
handwriting  .may  be  admitted.  Clark  v. 
Wyatt,  77  D.  90;  Woodard  v.  SpiUer,  25  D. 
139. 

187.  and  how  made.  — A  writing 

used  as  a  standard  in  comparison  of  hands 
must  be  proved  to  be  genuine  by  evidence 
leaving  no  reasonable  doubt,  as  by  the  testi- 
mony of  persons  who  saw  the  party  write  it, 
or  by  an  admission  of  its  genuineness,  or 
other  evidence  equally  certain;  and  it  can* 
not  be  proved  by  the  opinions  of  witnesses. 
Baker  v.  Haines,  36  D.  224.  S.  P.,  Com.  v. 
Eastman,  48  D.  596;  Travis  v.  Brown*  82  D. 
540. 

To  prove  the  genuineness  of  a  signature, 
a  letter-press  copy  of  a  letter  found  in  a 
party's  letter-book  is  not  admissible  as 
a  standard  of  comparison,  but  original  sig- 
natures must  be  used.  Com.  v.  Boatman,  48 
D.596.  Yet  such  copy  may  still  retain  enough 
of  its  original  character  to  be  identified  by  a 
witness,  when  its  own  genuineness  is  called 
in  question.    Com.  v.  Jeffries,  83  D.  712.' 

Magnified  photographic  conies  of  a  signa- 
ture, the  genuineness  of  which  is  in  ques- 
tion, and  similar  copies  of  admitted  genuine 
signatures  of  the  same  person,  are  admissi- 
ble, accompanied  by  competent  preliminary 
proof  that  the  copies  are  accurate  in  all  re- 
spects except  as  to  size  and  coloring.  Marty 
v.  Barnes,  77  D.  405. 

188.  When  comparison  is  not  al- 
lowed.—  Writing  cannot  be  proved  bv 
comparison  of  hands,  in  Texas,  and  this  is 
the  general  rule  in  England,  though  in  the 
United  States  there  is  a  conflict  of  authori- 
ties on  the  question.  Hanky  v.  Candy,  91 
D.  315;  LiUle  v.  Beatify,  36  D.  431. 

A  party  to  an  action  is  not  entitled  to 
write  his  signature  in  the  presence  of  the 
jury  for  the  purpose  of  being  compared  with 
a  signature  purporting  to  be  his,  the  genu- 
ineness of  which  he  denies.  King  v.  Dona- 
hue, 14  R.  589;  Com.  v.  Allen,  35  H.  356. 

189.  Admissibility  of  ancient  in- 
struments. —  An  ancient  document  may 
be  read  in  evidence  when  its  absence  from 
its  proper  place  is  satisfactorily  accounted 
for,  and  suspicions  against  its  genuineness 
removed.     Qibson  v.  Poor,  53  D.  216. 

The  execution  of  written  documents  more 
than  thirty  years  old,  and  shown  to  come 
from  the  hands  of  an  individual  pronerly  en- 
titled to  the  custody  thereof,  need  not  be 
proved,  although  the  subscribing  witnesses 
may  be  alive.     Settle  v.  Alison,  52  D.  393. 

An  ancient  deed,  more  than  thirty  years 
I  old,  may  be  read  in  evidence  without  proof 
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el  its  execution,  if  it  be  first  shown  that  pos- 
■sssiui  of  pert  of  ths  premises  conveyed  was 
taken  ana  held  under  it,  though  such  part 
does  not  include  the  lands  in  controversy. 
Jackson  ▼.  Dams,  15  D.  451.  &  P.9  Crane  v. 
Marshall,  33  D.  631. 

An  ancient  record  of  a  deed,  made  forty 
years  ago,  in  the  book  kept  for  the  purpose 
of  recording  deeds,  and  in  the  handwriting 
of  the  clerk  in  office  at  the  time,  though  not 
signed  or  certified  by  him,  is  admissible  on 
behalf  of  the  grantee,  not  only  to  prove  the 
deed  recorded,  but  also  the  execution  and 
contents  of  the  deed,  the  original  being  lost 
or  destroyed.     Booge  v.  Parmma,  21  D.  557. 

A  recital  of  possession  in  a  certain  party 
hi  an  ancient  certificate  of  survey  by  a  pub- 
lic officer,  having  no  motive  for  misrepresen- 
tation, is  evidence  that  such  party  was  then 
in  possession.     Corny  v.  Inloee,  39  D.  668. 

An  ancient  plot  is  not  admissible  in  a 
cause  in  which  defense  is  made  on  a  warrant 
of  reanrvey,  unless  it  is  correctly  located 
upon  the  plats  prepared  for  the  trial  of  such 
eause;  and  where  it  is  so  unintelligibly  repre- 
sented on  such  plats  that  it  is  almost  impos- 
sible for  either  court  or  jury  to  say  whether 
or  not  the  location  on  such  plat  was  truly 
located  on  the  plats  in  such  cause,  such  an- 
cient plat  must  be  rejected.  Budd  v.  Brooke, 
43  D.  321. 

No  proof  of  execution  is  required  of  an 
instrument  thirty  years  old,  when  one  party 
holds  possession  under  it  and  the  other  party 
also  claims  possession  under  the  same  instru- 
ment.    Beverly  v.  Burke,  54  D.  851. 

190.  What  instruments  are  "  an- 
cient **  within  the  rule.  —  A  deed  more 
than  thirty  years  old,  umblemished  by  alter- 
ations, proves  itself,  as  the  subscribing  wit- 
nesses sure  presumed  to  be  dead,  and  this 
j.  resumption,  so  far  as  the  rule  of  evidence 
u  concerned,  is  not  affected  by  proof  that 
the  witnesses  are  living.  Its  admissibility 
hi  evidence  does  not  depend  upon  a  proper 
certificate  of  acknowledgment.  White  v. 
Hatchings,  88  D.  7bb\ 

A  deed  is  shown  to  be  ancient  by  the  fact 
that  the  grantee  took  possession  of  land  be- 
lieved to  be  conveyed  by  the  deed  shortly 
after  the  date  of  the  deed,  and  that  the 
grantor,  twenty  years  afterwards,  acknowl- 
edged that  he  executed  the  deed  upon  the 
day  of  its  date.    Nixon  v.  Porter,  69  D.  408. 

The  genuineness  of  an  ancient  town  plan 
without  date  may  be  shown  by  evidence  that 
a  town  clerk  of  more  than  thirty  years  be- 
fore, from  whom  it  was  obtained,  had  then 
kept  it  among  the  records,  and  that  its 
draughtsman  had  previously  been  appointed 
to  surrey  the  town.  Qibeon  v.  Poor,  53  D.  216. 

2.  JwdgmenU,  Record*,  and  Judicial  Proceed- 
ings 

191.  In  general. — Papers  proved  to 
have  been  found  in  and  kept  and  used  with 
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the  papers  of  a  probate  court,  and  whioh  the 
judge  of  that  court  testifies  were  papers  in  a 
certain  guardianship  matter  in  said  court, 
and  regarding  which  the  guardian  testifies 
that  he  supposed  them  to  be  original  papers, 
are  sufficiently  proved  to  be  admitted  as 
files  or  records  of  suoh  probate  court,  if  they 
are  otherwise  competent,  Fraeier  v.  Steem* 
rod,  71  D.  447. 

An  inventory  returned  in  a  probate  pro* 
ceeding  is  to  be  deemed  but  prima  fade  evi- 
dence of  title  in  the  estate,  which  may  be 
rebutted  by  proof  that  the  title  was  not  in 
the  testator,  but  in  another.  Legal  right  to 
show,  by  proof,  true  title,  does  not  depend 
upon  the'knowledge  or  ignorance  of  the  state 
of  the  title  by  a  party  at  the  time  of  return- 
ing an  inventory.  Little  v.  Birdwll,  73  D. 
242. 

The  report  of  the  judge  who  tried  the 
cause,  assented  to  by  the  parties,  and  stating 
the  proceedings  in  the  former  suit,  duly  au- 
thenticated by  the  judge,  is  oompetent  evi- 
dence to  show  the  grounds  relied  on  in  suoh 
former  suit    Boatman  v.  Cooper,  26  D.  600. 

Inquisitions,  examinations,  depositions, 
affidavits,  and  other  written  papers,  when 
they  have  become  proofs  of  its  proceedings 
and  are  found  remaining  on  the  files  of  a 
court,  are  judicial  documents.  HammaU  v. 
Emerson,  46  D.  608. 

An  inquisition  of  lunacy  is  frima  fade, 
but  not  conclusive,  evidence  against  persons 
who  are  not  parties  to  it.  Den  v.  Clark,  18 
D.  417. 

Such  inquisition  may  be  impugned  by  a 
third  person  by  any  competent  evidence 
tending  to  show  that  the  allseed  lunatio 
was  of  sound  mind  at  the  period  embraced 
in  the  inquisition.  The  procedure,  techni- 
cally called  a  traverse  of  the  inquisition,  need 
not  be  first  pursued.     76. 

A  statement  of  facts  of  a  case  agreed  upon 
at  a  former  trial  is  admissible,  on  a  second 
trial,  as  admissions  by  the  parties  of  the  facts 
therein  set  forth.  MetxhanU*  Bank  v.  Ma- 
rine Bank,  43  D.  300. 

Proceedings  in  chancery,  under  an  insol- 
vent law,  are  not  evidence  in  favor  of  the 
{>erson  who  had  obtained  the  benefit  of  that 
aw,  to  prove  an  acknowledgment  and  ad- 
mission by  him  on  his  application  for  the 
benefit  of  the  law.  A  bill  in  chancery,  with 
all  the  proceedings  and  decree  thereon,  can- 
not be  read  in  evidence  in  an  action  between 
parties  other  than  those  named  in  the  pro- 
ceedings. An  answer  in  chancery,  made  by 
the  respondents  from  information  derived 
from  the  present  defendant,  is  not  adinissi* 
ble  in  evidence;  but  the  declarations  of  ths 
defendant  are  admissible  evidence,  and  a 
witness  may  refer  to  ths  answer  to  refresh 
his  memory  as  to  ths  declarations  mads  to 
him  by  the  defendant.  Doreey  v.  Castaway, 
3  D.  557. 

On  a  second  triaL  a  statement  el  fact* 
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contained  in  the  opinion  of  the  court,  setting 
aside  the  verdict  in  the  first  trial,  is  not  ad- 
missible.    Drayton  v.  Wells,  9  D.  718. 

The  notes  of  the  presiding  judge  in  relation 
to  what  a  deceased  witness  said  are  not  per 
m  evidence.    State  v.  De  Witt,  27  D.  371. 

An  appraisal  of  an  insolvent's  estate 
signed  by  two  appraisers  is  not  admissible, 
unless  both  are  called  and  sworn  as  to  its  ac- 
curacy.   Com.  v.  Eastman,  48  D.  596. 

The  examination  of  defendant  in  execution 
is  not  admissible  against  one  claiming  under 
him  by  a  prior  grant.  Beechnan  v.  Mont- 
gomery, 80  D.  229. 

102.  Process,  and  proof  of  service.  — 
A  writ  of  execution  may  be  given  ifrevidence 
ss  justification  without  proof  of  the  judg- 
ment, in  a  suit  brought  against  the  execution 
creditor,  by  a  stranger  to  the  writ  claiming 
title  to  the  property  levied  on.  Carlton  v. 
King,  23  D.  295. 

Where  a  sheriff  fails  to  return  and  file  the 
inventory,  writ,  or  levy,  the  original  inven- 
tory and  writ  are  competent  evidence  to 
prove  a  levy  upon  the  goods.  Brewster  v. 
Vail,  38  D.  547. 

A  return  of  a  sheriff  is  only  prima  fade 
evidence,  when  it  is  offered  in  his  favor  in  a 
collateral  action,  and  is  open  to  contradic- 
tion as  to  him,  even  by  a  party  to  the  pro- 
cess.   Barrett  v.  Copeland,  44  D.  362. 

A  writ  of  attachment  and  return  indorsed 
upon  it  are  separate  and  independent  instru- 
ments; therefore  a  plaintiff,  in  an  action 
against  the  sheriff  tor  negligence,  is  not 
Iwund  to  read  the  return,  although  he  intro- 
duces a  portion  of  the  record  and  proceed- 
ings in  the  attachment  suit,  including  the 
writ  itself,  in  evidence.  State  v.  Lawson,  47 
D.  728. 

A  summons  must  be  affirmatively  shown 
to  have  been  served  upon  defendant  within 
the  territorial  jurisdiction  of  the  justice  be- 
fore a  judgment  by  default  founded  thereon 
can  be  introduced  in  evidence  to  establish 
rights  claimed  to  be  acquired  under  it  Mai- 
UU  v.  Uncle  Sam  Mining  Co.,  90  D.  484. 

In  an  action  against  a  sheriff  the  return 
of  one  styling  himself  his  deputy  is  not  evi- 
dence, either  that  the  former  is  sheriff  or 
that  the  latter  is  deputy.  Slauglder  v.  Barnes, 
13  D.  190. 

103.  Pleadings.  —  A  bill  in  chancery  is 
not  evidence  in  a  subsequent  action  between 
co-defendants  in  the  original  suit,  nor  against 
the  complainant  himself,  except  in  a  case  of 
pedigree.     Owens  v.  Dawson,  26  D.  49. 

An  ancient  recovery  in  ejectment  is  evi- 
dence of  possession  in  the  defendant  in  that 
action  at  the  institution  thereof,  and  a  re- 
cital in  the  declaration  that  the  land  was 
"  late  in  the  tenure  and  occupation  "  of  such 
defendant's  grantor  is  evidenoe  of  the  latter's 
possession.     Casey  v.  Inloes,  39  D.  658. 

An  answer  filed  for  defendant  over  the 
signature  of  bis  attorney  is  admissible,  as 
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evidence,  in  another  action,  of  admissions  of 
the  allegations  therein  set  out,  but  its  weight 
as  evidence  is  to  be  determined  by  the  iurj. 
Ayres  v.  Hartford  F.  Ins.  Co.,  85  D.  653. 

194.  Affidavits.  —  A  voluntary  affidavit 
ranks  in  equal  grade  with  hearsay  testimony 
in  the  scale  of  evidence,  and  in  no  case  is  re- 
ceived where  better  testimony  is  obtainable. 
Patterson  v.  Maryland  Ins.  Co.,  6  D.  419. 

The  testimony  of  a  party  may  be  used  as 
evidence  against  him,  as  an  admission  of  the 
facts  contained  therein,  when  given  under 
oath  in  a  judicial  proceeding,  or  even  in  a 
voluntary  affidavit.  Maxweur.  Harrison,  62 
D.  386. 

An  affidavit  not  taken  pursuant  to  a  rale 
of  court  will  be  excluded  as  incompetent 
evidenoe.  Newman  v.  Landrine,  82  D. 
249. 

195.  Other  papers  in  suits.  — Origi- 
nal papers  on  file  in  the  clerk's  offloe 
may  be  used  in  evidence  in  the  same  court. 
Peek  v.  Land,  46  D.  368;  but  only  upon  the 
hypothesis  that  the  final  records  are  not 
made  up.    Lyon  v.  Boiling,  48  D.  122. 

A  bill  of  particulars  may  be  received  in 
evidence  in  connection  with  the  exemplifica- 
tion of  the  judgment  in  the  same  action,  for 
the  purpose  of  showing  the  subject-matter 
and  scope  of  that  action.  Marsh  v.  Pier,  26 
D.  131. 

A  bill  of  exceptions  cannot  be  read  in  evi- 
dence in  another  suit,  its  only  proper  use  being 
to  enable  the  appellate  court  to  revise  the  pro- 
ceedings of  the  inferior  tribunal;  but  the 
plaintiff  cannot,  after  introducing  the  whole 
ss  evidence,  object  to  the  use  of  any  part  of 
it  by  the  defendant.  Shotwell  v.  Hamblin, 
66  D.  83. 

An  entry  upon  execution  arrested  by  de- 
fendant filing  a  claim  of  illegality,  made  by 
the  sheriff,  is  evidence  of  the  facts  recited 
therein  in  an  aotion  by  such  sheriff  for  the 
use  of  others  upon  the  illegality  bond.  Janes 
v.  Horton,  79  D.  300. 

In  an  action  on  a  bond,  the  entry  by  the 
clerk  on  the  docket  that  the  defendants  ad* 
mit  the  execution  of  the  bond  is  competent 
and  conclusive  evidenoe,  although  the  bond 
had  a  subscribing  witness.  Jones  v.  Henry, 
37  R.  624. 

198.  Depositions,  generally. —Depo- 
sitions are  admissible  to  prove  the  loss  of  a 
deed,  its  execution  and  tenor.  CanfieUL  v. 
Squire,  I  D.  71. 

The  proceedings  in  a  civil  suit  in  a  foreigs 
country  may  be  proved  by  depositions  and 
testimony  dehors  the  proceedings,  as  for  in- 
stance the  defendant's  own  letters.  Young 
v.  Oreaorie,  2  D.  666. 

A  deposition  in  chancery  read  without 
objection  is  evidence  for  a  co-defendant. 
Fletcher  v.  Sanders,  32  D.  96. 

The  deposition  of  a  witness  is  not  compe- 
tent to  prove  a  statute  of  a  sister  stats.  The 
Iowa  code  provides  that  such  statute  may  be 
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proved  by  producing  a  printed  copy.    Lot- 
terfttr.Cook,  63  D.  428. 

Substitution  of  depositions  for  oral  testi- 
mony belongs  to  civil  trials  only,  and  depo- 
sitions cannot  be  need  against  an  accused  in 
a  criminal  prosecution.  Depositions  of  wit- 
nesses in  favor  of  the  accused  cannot  be  ad- 
mitted in  evidence  except  by  his  consent. 
Doming*  v.  State,  45  D.  315.  S.  P.,  Dunn 
t.  State,  35  D.  54. 

The  deposition  of  a  deceased  person,  taken 
in  the  absence  of  the  defendant  in  a  criminal 
action,  is  inadmissible.  State  v.  Hill,  27  D. 
406. 

The  deposition  of  a  witness  since  deceased, 
taken  on  a  preliminary  examination,  in  the 
pretence  of  the  accused,  is  competent  evi- 
dence on  the  trial,  and  its  admission  is  not 
in  contravention  of  the  constitutional  pro- 
Titian  that  the  accused  shall  have  the  right 
to  be  confronted  with  the  witnesses  against 
Dim.    State  v.  McO'Bltnis,  69  D.  435. 

The  deposition  of  a  competent  v  itness  can- 
not be  rendered  incompetent  by  his  subse- 
quent indictment  for  the  same  offense,  al- 
though the  statute  forbids  persons  indicted 
for  the  same  offneae  to  testify  for  one  an- 
other.   Doughty  v.  State,  51  R.  303. 

197.  Testimony  of  witness  on  former 
trial  —  1.  In  general — civil  cases.  —  Where 
a  witness  is  beyond  the  jurisdiction  of  the 
court,  evidence  is  admissible  of  his  testimony 
pen  st  s  former  trial  between  the  same  par- 
ties with  reference  to  the  same  subject- 
matter.    MagUl  v.  Kaufman,  8  D.  71& 

Testimony  of  a  witness  who,  from  inadver- 
tency, was  not  sworn,  before  testifying  in  the 
owe,  is  wholly  illegal  and  inadmissible,  al- 
though the  witness,  at  the  time  of  giving 
nch  testimony,  believed  that  be  had  been 
duly  iworn.    Hawks  v.  Baker,  19  D.  191. 

A  verdict  rendered  upon  such  testimony 
mil  be  set  aside,     lb. 

Minutes  of  testimony  of  a  witness,  taken 
by  the  judge  in  the  course  of  a  trial  had  be- 
fore him,  are  admissible  in  another  case,  in 
which  such  witness  is  a  party,  as  evidence  of 
an  admission  made  by  him  in  such  testimony, 
when  the  judge  testifies  that  such  minutes' 
vera  made  by  him  at  the  trial,  and  that  he 
WieYes  them  to  be  correct,  although  he  also 
■tears  that  he  does  not  recollect  the  testi- 
mony of  the  witness,  and  that  the  minutes 
fail  to  recall  it  to  his  memory.  Fkxpatrkk 
▼  topatrkk,  75  D.  681. 

Notes  of  testimony  taken  by  counsel  on 
I  former  trial  of  the  cause  between  the  same 
parties  may  be  read  in  evidence,  where  he 
testifies  that  "they  contain  the  whole  of  the 
nbstance  of  the  examination  in  ehief,  but 
tat  the  cross-examination  is  not  so  full, "  and 
that  "he  thinks  he  took  down  the  testimony 
in  chief,  and  some  of  the  cross-examination, 
-all  that  was  material."  Philadelphia  etc 
M.Ca.r.  Stearen,  86  D.  544. 

Answers  of  a  witness  in  writing,  under  | 
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oath,  made  at  a  previous  examination,  are 
admissible  against  him  in  a  subsequent  pro- 
ceeding, although  not  signed  by  him,  and 
with  the  understanding  that  they  were  first 
to  be  submitted  to  his  attorney  for  correc- 
tion before  signing  and  filing.  Lund*  v.  Mc* 
Qregor,  90  D.  188. 

2.  —  criminal  cases.  —  Proof  of  whata  liv- 
ing but  absent  witness  testified  to  on  a  for- 
mer trial  is  inadmissible  in  a  subsequent  trial 
of  the  same  cause.  Bergen  v .  People,  65  D. 
672;  if  such  witness  be  within  the  jurisdic- 
tion of  the  court.  State  v.  Staples,  90  D.  565. 

Upon  the  trial  of  an  indictment  the  written 
statement  in  a  bill  of  exceptions  of  the  tes- 
timony of  a  witness  on  a  former  trial  of  the 
same  case  was  admitted  in  evidence  against 
the  accused.  Held,  error,  the  prisoner  hav- 
ing a  right  under  the  constitution  to  meet 
the  witnesses  face  to  face.  Kean  v.  Com., 
19  R.  63.  S.  P.,  Dupree  v.  State,  73  D. 
422. 

If  a  prisoner  testifies  on  his  own  behalf, 
his  answers  on  his  cross-examination  on  a 
former  trial  of  the  same  case  may  be  used 
against  him.     State  v.  Bddlngs,  36  R.  496. 

Under  a  statute  which  permits  the  defend- 
ant in  a  criminal  proceeding  to  be  a  witness  in 
his  own  behalf,  at  his  own  request,  bnt  not 
otherwise,  and  provides  that  his  omission  or 
refusal  to  testify  shall  create  no  presumn- 
tion  against  him,  the  state  may  put  in  evi- 
dence his  own  testimony  voluntarily  given 
on  his  preliminary  examination.  State  v. 
Glass,  36  R.  845. 

On  a  second  trial  for  felony  the  prosecu- 
tion may  put  in  as  affirmative  evidence  the 
testimony  of  the  prisoner  on  the  former  trial, 
with  a  new  of  contradicting  it,  although  he 
does  not  testify  on  the  second  trial.  People 
r.  Arnold,  38  R.  182. 

On  a  second  trial  for  felony  the  testimony 

given  on  the  former  trial  by  a  witness  who 
as  sines  become  insane  may  be  read  in  evi- 
dence.   Markr  v.  State,  42  R.  95. 

3.  Deceased  witness— civil  awes.— Evi- 
dence of  what  a  deceased  witness  swore  on  a 
former  trial  of  the  same  cause  is  admissible. 

Watson  v.  Proprietors,  31  D.  49;  Osbon  v. 
Bell,  49  D.  275;  if  the  whole  of  it  is  proved. 

Woods  v.  Reyes,  92  D.  765.  Such  testimony 
must,  in  England,  be  proved  in  the  very 
words  of  the  deceased  witness;  but  in  Mary- 
land, it  is  sufficient  to  prove  that  such  wit- 
ness deposed  to  certain  facts.  Oarrott  v. 
Johnson,  35  D.  272. 

The  person  called  to  prove  the  testimony 
given  at  a  former  trial  by  a  witness  since 
deceased  need  not  repeat  the  precise  words 
of  the  witness,  but  may  give  the  substance 
of  his  testimony.  Thurmond  v.  Trammell, 
91  D.  321;  Wagers  r.  Dickey,  49  D.  467.  But 
see  Marsh  v.  Jones,  52  D.  67.  But  if  the 
witness  is  unable  to  recollect  the  whole  of 
such  deceased  witness's  testimony  on  cross- 
examination  at  such  former  trial,  his  testi- 
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mony  cannot  be  admitted.     Oildersleeve  v. 
Caraway,  44  D.  485. 

Evidence  of  facts  sworn  to  by  a  deceased 
witness  in  another  and  different  suit  is  inad- 
missible.   McMorine  v.  Storey,  34  D.  374. 

The  testimony  of  an  interested  witness, 
sinoe  deceased,  cannot  be  proved,  in  a  sec- 
ond trial,  by  the  party  in  whose  favor  he 
was  interested,  against  the  objection  of  the 
other  party,  though  he  was  the  latter's  wit- 
ness on  the  first  trial.  Crary  v.  Sprague,  27 
D.  110. 

The  fact  that  the  testimony  of  a  deceased 
witness  was  given  by  him  with  doubt  and 
hesitation  does  not  render  it  inadmissible 
in  a  subsequent  trial.  OarroU  v.  Johnson, 
86  D.  272. 

Minutes  of  testimony  of  a  deceased  wit- 
ness taken  at  a  former  trial,  by  one  who 
states  that  he  tried  to  take  down  all  the 
witness  said,  not  the  substance,  but  the  pre- 
cise words,  is  admissible,  although  the  party 
will  not  swear  that  he  had  taken  down  every 
word.    Clark  v.  Force,  30  D.  53. 

Mere  notes  of  testimony  of  a  deceased 
witness  would  not  be  evidence,  unless  the 
person  who  took  them  swears  to  their  cor- 
rectness, and  submits  himself  to  the  cross- 
examination  of  the  opposite  party.  Jones  v. 
Ward,  64  D.  590. 

Notes  of  testimony  of  a  deceased  witness, 
taken  by  an  attorney  at  the  trial,  which  he 
swears  contain  the  substance  of  the  wit- 
ness's testimony,  although  the  attorney  has 
no  recollection  of  the  testimony  independent 
of  his  notes,  are  admissible  on  a  subsequent 
trial  of  the  same  cause.  Jones  v.  Ward,  64 
D.  590.  a  P.,  Ashe  v.  De  Rossett,  72  D.  552; 
Mineral  Point  R.  It.  Co.  v.  Keep,  74  D.  124. 

4.  criminal  cases.  —  Evidence  of  what 

a  deceased  witness  testified  upon  a  former 
trial  is  admissible  upon  a  second  trial  of  the 
case.  State  v.  De  Witt.  27  D.  371;  and  this 
is  no  infringement  of  the  constitutional  re- 

?[uirement  that  the  accused  shall  be  con- 
ronted  with  the    witnesses    against    him. 
Com.  v.  Richards,  29  D.  608. 

A  deceased  witness's  whole  testimony  in 
his  own  words  must  be  proved,  in  such  a 
case,  and  not  merely  the  substance  of  what 
he  swore  to,  as  shown  by  other  witnesses, 
though  testifying  from  notes  taken  at  the 
time.     lb. 

A  written  statement  of  a  witness  made  at 
a  coroner's  inquest  is  admissible  in  evidence 
where  the  witness  has  died  since  the  inquest; 
but  not  merely  because  of  emigration  of  the 
witness  to  another  state.  Dupree  v.  State, 
73  D.  422. 

Testimony  given  by  a  witness  on  a  pre- 
liminary examination '  before  a  committing 
magistrate,  where  he  was  confronted  with 
the  accused  and  subjected  to  cross-examina- 
tion, may  be  introduced  by  either  party  on 
the  subsequent  trial,  where  the  witness  is 
dead,  cannot  be  found,  or  absents  himself  at 


EVIDENCE,  IV,  X 
Decisions  and  Amoriou 


Tolui 


the  instance  of  the  opposite  party;  but  not 
where  it  is  merely  shown  that  he  is  out  of 
the  state.  Sullivan  v.  State,  32  R.  680; 
Brown  v.  Com.,  13  R.  740.  . 

198.  Verdicts  and  awards.  —  The 
record  of  a  verdict  and  judgment  is  always 
admissible  to  prove  the  fact  that  such  judg- 
ment was  rendered  or  such  verdict  returned, 
in  any  case  where  the  fact  of  such  verdict 
or  judgment,  or  the  nature  or  amount  of 
such  judgment,  becomes  material;  bat  for 
any  other  purpose  it  is  not  evidence  against 
a  stranger.   Littleton  v.  Richardson,  66  D.  759. 

Verdicts  are  receivable  evidence  of  repu- 
tation in  questions  of  general  or  publio  in- 
terest^ ana  the  circumstance  that  the  verdict 
was  post  litem  motam  does  not  affect  its  ad- 
missibility.    Bow  v.  AUenstown,  69  D.  489. 

Where  a  purchaser  at  a  oonstabls's  sale 
has  brought  an  action  of  trover  for  an  article) 
sold,  but  which  the  defendant  refused  to  do- 
liver,  and  there  is  pending  at  the  same  time 
enaction  of  trespass  against  the  constable) 
to  whom  the  execution  was  directed,  and  his 
deputy,  who  made  the  levy,  by  the  defend- 
ant in  the  execution,  for  levying  upon  and 
selling  the  goods  for  which  the  action  of 
trover  was  brought,  the  verdiot  and  judg- 
ment'in  the  action  of  trover  would  not  bo 
evidence  in  the  action  of  trespass  against 
the  constable;  for  although  the  title  to  the 
property  might  be  in  controversy  in  both 
suite,  the  parties  are  not  the  same.  Hatch 
v.  Battle,  84  D.  484. 

A  memorandum  of  matters  proposed  to  bo 
submitted  to  arbitration,  an  agreement  be- 
tween parties  to  arbitrate,  and  an  award  of 
arbitrators,  when  not  identified  and  made 
matters  of  record,  are  not  admissible  in 
evidence  upon  a  clerk's  certificate  when 
the  arbitration  was  made  without  order  of 
court.     Thomason  v.  Odum,  68  D.  159. 

199.  Judgments  and  decrees,  gen- 
erally. — 1 .  When  admissible,  —  In  an  action 
on  the  case  for  falsely  affirming  a  chattel 
sold  to  have  been  the  property  of  the  vendor, 
the  vendee  may  give  in  evidence  against  the 
vendor  a  judgment  obtained  by  the  rightful 
owner  for  the  recovery  of  the  chattel  in  an 
action  against  the  vendee,  the  allegation 
that  the  vendor  was  present  as  a  witness  at 
such  action  being  tantamount  to  an  allega- 
tion of  notice  to  the  vendor  of  the  pendency 
of  the  suit.     Barney  v.  Dewey,  7  D.  372. 

Where  a  judgment  is  part  of  the  muni- 
ments of  an  estate,  it  may  be  given  in  evi- 
dence without  the  proceedings  on  which  it 
is  founded.     Baudin  v.  Roltf)  14  D.  181. 

The  decree  of  the  county  court  directing 
the  sale  of  land  of  an  intestate's  estate  is 
evidence  against  third  persons  concerning 
the  land  sold.  And  this,  although  the 
whole  record  in  that  behalf  is  not  produced, 
such  decree  being  conclusive  until  regu- 
larly set  aside.    Richardson  v.  Uobart,   18 
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A  decree  is  evidence  subject  to  the  mum 
Hmitatioas  as  a  judgment.  Owen*  v.  Daw* 
««,  20  D.  49. 

A  judgment  recovered  In  en  action  of 
trespass  against  a  constable  and  attaching 
creditor,  bat  which  was  discontinued  as  to 
such  creditor  before  judgment,  for  wrong- 
fully taking  goods,  is  evidence,  in  an  action 
against  the  constable  and  hie  sureties  on 
his  official  bond  for  a  breach  thereof,  of 
men  wrongful  taking;  and  this,  although 
the  sureties  were  not  notified  of  the  action 
of  trespass.  City  of Lowell  v.  Parker,  43  D. 
436. 

Where  a  decree  of  court  is  a  necessary  link 
in  a  chain  of  title,  in  order  to  show  the 
authority  of  a  marshal  to  make  a  deed  of 
the  land,  the  decree  and  deed  are  admis- 
sible in  evidence  without  the  whole  record, 
H  the  decree  itself  satisfactorily  establishes 
the  fact;  otherwise,  not.  Masters  v.  Vomer, 
50  D.  114. 

Ths  record  of  a  judgment  is  evidence  in  a 
subsequent  suit  between  same  parties,  to  the 
effect  that  the  claims  asserted  in  both  suits 
which  were  disallowed  or  set  off  in  the 
former  suit  are  not  due.  Johnson  v.  Jen- 
awe*,  60  D.  323. 

A  transcript  of  a  decree  discharging  the 
render  of  slaves  ae  a  bankrupt  is  admissible 
is  evidence  of  the  time  and  fact  of  the  dis- 
charge, where  it  is  claimed  that  the  slaves 
vere  fraudulently  conveyed,  and  it  is  shown 
that  they  went  back  into  the  possession  of 
the  bankrupt  a  abort  time  after  his  die- 

(  Judgment  against  a  town  for  damages  for 
injury  caused  by  obstructions  in  a  highway 
my  be  evidence,  in  another  action  to  charge 
the  person  causing  such  obstruction  with 
the  amount  of  each  judgment,  of  the  facts 
on  which  judgment  was  obtained,  where  it 
ippearson  the  face  of  the  record  that  the 
recovery  must  have  been  for  the  same  cause; 
otherwise  the  facts  on  which  such  judgment 
was  rendered  must  be  proved  before  the 
judgment  can  be  admitted  as  evidence  of 
earthing  beyond  its  own  rendition  and 
tenor.    LktUton  v.  Bkhardeon,  66  D.  750. 

A  judgment  is  always  admissible  in  evi- 
dence as  proof  of  its  rendition,  when  that 
fact  is  important  or  relevant,  but  not  as 
proof  to  charge  a  stranger  directly  by  its 
operation.    Pico  v.  Webster,  73  D.  647. 

Precedents  are  evidence  of  law.  8mith  v. 
Con.,  93  B.  686. 

Judgment  for  possession  of  land,  and  pro- 
ceedings under  it  putting  plaintiff  in  posses- 
lion,  are  relevant  on  the  question  of  the 
plaintiff's  possession,  and  admissible  in  a 
nbsequent  action  by  him  to  recover  posses- 
mm  of  the  same  land  against  another  person 
who  entered  upon  the  land  after  such 
nent  was  recovered.  Moon  v.  Rollins,  95 
181. 


2.  When  inadmissible.  —  A  judgment  of 
conviction  in  a  criminal  prosecution  cannot 
be  given  in  evidence  in  a  civil  action.  Steel 
v.  Cateaux,  13  D.  288. 

Judgments  against  executors  are  not  evi- 
dence against  heirs.  Osgood  v.  Manhattan 
Co.,  15  D.  304. 

In  an  action  against  a  constable  and  his 
sureties  on  his  official  bond  for  a  breach  of 
the  condition  thereof,  by  wrongfully  taking 
goods  by  color  of  his  office,  a  judgment  ob- 
tained against  him  in  an  action  of  trespass 
for  wrongfully  taking  those  goods  and 
others  is  not  evidence  as  to  the  damages, 
where  the  other  goods  were  not  taken  by 
color  of  his  office.  City  of  Lowell  v.  Parker, 
43  D.  436. 

3.  how  pleaded  and  proved.  —  The  au- 
thentication of  a  judgment  of  a  justice  of 
the  peace  must,  under  the  Iowa  statute,  be 
certified  and  sealed  by  the  clerk  of  the 
county  in  which  the  justice  resides,  and 
must  state  that  he  whose  signature  appears 
on  the  exemplification  was,  at  the  time  ths 
judgment  was  rendered,  a  justice  of  ths 
peace,  and  qualified  to  act  as  such,  and  a 
certificate  by  the  clerk  of  the  oommon  pleas 
of  that  oounty  will  not  be  sufficient  unless 
it  is  shown  by  ths  laws  of  the  state  from 
which  the  transcript  is  brought  that  he  was 
the  proper  officer  to  make  such  certificate. 
Oaf  ▼.  Lloyd,  46  D.  499. 

A  former  judgment  may  be  introduced  in 
evidence  under  the  general  issue,  when  such 
judgment  was  rendered  subsequent  to  ths 
entry  of  such  plea  of  the  general* issue. 
Emery  v.  Fowler,  63  D.  627. 

A  judgment  recovered  before  an  inferior 
court  may  be  proved  by  memoranda  of  the 
magistrate  upon  his  docket,  and  by  the  pro- 
duction of  the  original  papers  in  the  case, 
verified  by  the  testimony  of  the  magistrate, 
if  these,  when  taken  together,  show  clearly 
all  the  essential  particulars  of  a  valid  judg- 
ment, and  no  extended  record  has  been 
made.     McOrath  v.  Seagrave,  79  D.  797. 

To  prove  a  judgment,  no  formal  judgment 
record  is  necessary,  as  required  by  the  old 
practice,  but  the  preliminary  steps  leading 
up  to  the  entry  may  be  shown  by  other  evi- 
dence.    Kenyan  v.  Baker,  97  D.  158. 

200.  Judgments  of  courts  of  admi- 
ralty.—  A  judgment  in  rem  of  a  court  of  ad- 
miralty is  evidence  against  all  persons  inter- 
ested in  the  thing  proceeded  against.  8treet 
▼.  A.  I.  A  B.  Co.,  75  D.  714. 

A  libel  and  decree  of  a  court  of  admiralty 
in  a  proceeding  in  rem  against  a  vessel  in- 
sured, for  damage  done  to  another  vessel  by 
a  collision,  is  evidence  against  the  insurers 
of  the  collision,  and  of  the  negligence  of  the 
master  and  crew  of  the  vessel  insured,  in  an 
action  on  the  policy  for  a  loss  occasioned  by 
the  negligence,     lb. 

201.  judgments  of  courts  of  sister 
states.  —  A  copy  of  the  record  of  a  judg- 
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■ant  before  a  justice  of  the  peace  in  Ver- 
mont, authenticated  only  by  his  certificate 
as  sueh  justice,  stating  that  it  is  a  true  copy 
of  the  files  and  record*  remaining  in  his  of- 
fice, is  not  admissible  in  the  courts  of  another 
state,  not  being  authenticated  in  the  mode 
prescribed  by  toe  act  of  Congress,  BisseU  v. 
mvxirds,  5  D.  166. 

The  attestation  of  the  clerk  to  the  tran- 
script of  a  judgment  of  another  state  is  suf- 
ficient under  the  act  of  Congress  of  1790,  if 
it  complies  with  the  form  prescribed  for  the 
court  where  the  proceeding  was  had,  and  the 
certificate  of  the  presiding  judge  is  the  only 
evidence  of  such  compliance.  McRae  v. 
Stokes,  37  D.  698. 

A  clerk's  certificate  that  the  records  hare 
been  transferred  by  law  to  his  court  from  the 
court  in  which  the  judgment  was  originally 
recovered,  appended  to  a  transcript  of  a 
judgment  of  another  state,  together  with  the 
presiding  judge's  certificate  that  the  attesta- 
tion is  in  due  form,  is  sufficient  evidence  of 
such  transfer  without  producing  the  law. 
|6. 

The  record  of  a  judgment  from  another 
state  is  relevant  and  admissible  for  the  pur- 
pose of  proving  that  a  certain  grantor  was 
largely  indebted,  where  the  issue  is  as  to  the 
validity  of  conveyances  executed  by  him  as 
agaiust  his  creditors.  Clark  v.  Dcpew,  64  1). 
717. 

An  attestation  of  a  judgment  in  a  state 
court,  signed  only  by  the  deputy  clerk,  is 
insufficient,  under  the  act  of  Congress, 
for  the  purpose  of  making  it  evidence  in 
another  state,  and  the  insufficiency  is  not 
eared  by  the  addition  of  the  judge  s  certifi- 
cate that  the  attestation  is  in  due  form,  and 
authorized  by  the  state  law.  Morris  v. 
Patcldn,  82  D.  311. 

Plaintiff  offered  in  evidence  a  oopy  of  a 
record  of  a  judgment  rendered  in  another 
state.  The  copy  was  not  duly  authenticated, 
bnt  the  court  admitted  it,  and  the  plaintiff 
had  a  verdict.  held,  that  the  verdict 
might  stand  and  judgment  be  rendered 
thereon,  upon  the  plaintiff's  furnishing  to 
the  court  a  duly  authenticated  copy  of  the 
record.     HutcJUns  v.  Qerrisli,  13  R.  19. 

202.  Judgment*  of  courts  of  foreign, 
countries.*  —The  affidavit  of  one  who  as- 
sisted the  clerk  of  the  foreign  court  in  com- 
paring the  copy,  and  saw  hi  in  attest  it,  is  a 
sufficient  verification  of  the  judgment.  But- 
trick*.  Allen,  5D.  105. 

The  record  of  a  judgment  of  a  court  of 
the  province  of  Upper  Canada  is  duly  au- 
thenticated by  attestation  of  the  clerk  of 
the  oourt,  with  the  seal  of  the  court  an- 
nexed, to  which  is  attached  the  proper  cer- 
tificates of  the  chief  justice  of  the  court,  of 
the  assistant  secretary  of  state  of  the  prov- 
ince, and  of  the   governor  in  chief  of   said 

•See  note  on  the  authentication  of   foreign 
Judgment*,  28  D.  411-4U, 
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province,  to  which  is  affixed  the  great  seal 
of  the  province.  Lazier  v.  WesteotL  82  D. 
404. 

Where  a  copy  of  s  record  of  a  lodgment 
in  Martinique  was  authenticated  by  the 
signature  and  seal  of  office  of  the  grand 
judge  of  the  island  and  colony  of  Marti- 
nique, —  held,  that  parol  evidence  was  admis- 
sible to  prove  the  signature  and  seal  of  office 
of  such  judge,  and  that  he  had  sole  author- 
ity by  the  laws  of  the  island  to  authenticate 
judicial  proceedings.  A  seal  of  a  foreign 
court  does  not  prove  itself,  but  must  be 
proved  by  testimony.  Where  an  official 
copy  of  a  foreign  judgment  is  produced,  it 
is  to  be  presumed  that  it  is  a  full  copy.  De 
Sobry  v.  De  Latere,  3  D.  635. 

203.  Iietters  of  administration In 

an  action  in  New  York  by  a  Mew  York  ad- 
ministrator for  the  death  of  the  intestate 
caused  by  negligence  in  another  state,  his 
letters  are  conclusive  of  his  right  to  recover. 
Leonard  v.  Columbia  Steam  Nov.  Co.,  38  R. 
491. 

204.  Judicial  records.  —  1.  When  ad- 
missible, generally.  —  Judgments  and  the  pro- 
ceedings in  the  cause  in  which  they  were 
rendered  can  only  be  proved  by  the  record 
itself  or  by  certified  copies;  it  cannot  be 
proved  by  the  testimony  of  a  witness  that 
while  he  was  clerk  of  the  court,  certain  pa- 
pers shown  to  him  were  issued  and  filed  oy 
him,  and  he  believes  they  are  the  records  of 
the  court,  and  of  another  witness  that  he 
received  the  records  from  the  present  clerk 
of  the  court  as  the  records  of  the  suits  to 
which  they  relate.  Lyon  v.  Bolting,  48  D. 
122. 

Original  files  and  record  of  the  supremo 
court  are  admissible  in  evidence  to  prove 
that  a  judgment  was  rendered  in  the  ease. 
Paul  v.  Slason,  64  D.  75. 

The  record,  verdict,  and  judgment,  on  a 
plea  of  non  est  factum  in  an  aetion  by  the 
transferee  against  the  apparent  maker  of  the 
forged  note,  are  evidence  in  an  action  by 
the  transferee  against  a  partnership  on  the 
original  liability,  the  consideration  of  the 
transfer,  the  partner  passing  the  note  hav- 
ing knowledge  of  the  action  and  being  con- 
sulted in  its  management.  Pope  v.  ivasce, 
18  D.  6a 

The  record  of  an  action  of  trespass  t*  et 
armis,  in  which  the  pleas  of  non  euL  and 
liberum  tenementum  were  made,  is  admissible 
in  evidence  in  an  action  of  ejectment  be- 
tween the  same  parties,  in  reference  to  the 
same  lands.     Hoey  v.  Furman,  44  D.  129. 

Where  plaintiff  in  ejectment  claims 
through  the  heir  of  a  deceased  person,  the 
record  of  a  partition  suit  between  the  heirs 
of  such  person,  which  showed  that  there  had 
been  a  aecree,  appointing  commissioners  to 
divide  his  lands  and  assign  to  the  heirs  re- 
spectively their  shares,  and  that  they  had 
performed  the  duty,  and  made  their  report. 
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accompanied  by  a  plat  of  the  division,  which 
report  and  plat  were  ordered  to  be  recorded, 
a  admissible  in  evidence  as  proof  that  parti- 
tion had  been  made  by  final  decree  of  the 
court    8hanks  v.  Lancaster,  50  D.  108. 

Records  of  jndgmente  obtained  by  various 
persona  against  a  judgment  debtor,  before 
and  soon  after  he  confessed  judgment  to  his 
brother-in-law,  the  plaintiff,  and  jgoing  to 
show  his  large  indebtedness  at  the  time,  are 
admissible  as  a  circumstance  to  show  fraud 
on  the  part  of  the  plaintiff,  who  claims  prop- 
erty purchased  at  a  sale  under  the  confessed 
judgment,  made  with  haste  upon  an  execu- 
tion issued  the  same  day  that  judgment  was 
confessed.  McMichdel  v.  McVervnoU,  65  D. 
560. 

Extrinsic  matter  in  the  transcript  is  not 
good  ground  for  the  ezclnsion  of  an  entire 
record.     Gurm  v.  Howell,  73  D.  484. 

Where  all  the  papers  are  not  set  ont  in  the 
transcript,  the  inference  is,  in  the  absence  of 
all  evidence  to  the  contrary,  that  they  have 
been  lost  or  destroyed  by  accident  rather 
than  fraudulently  suppressed.     /6. 

A  record  of  a  suit  in  equity,  which  is  part 
of  the  ret  gesia,  is  competent  evidence  for 
plaintiff  upon  trial  of  an  action,  although 
the  defendant  in  the  action  was  not  a  party 
to  the  proceedings  in  equity.  Patterson  v. 
Anderson,  80  D.  579. 

The  record  of  a  judgment  must  be  signed 
by  an  officer  authorised  by  law,  and  must 
have  been  filed  in  the  proper  office  in  order 
to  make  it  evidence.  Morris  v.  Patchin,  82 
D.  311. 

2.  When  inadmissible.  —  In  order  that  the 
record  of  a  former  suit  should  be  received  as 
conclusive  evidence  to  any  point,  it  should 
appear  that  such  point  was  put  in  issue, 
extrinsic  evidence  cannot  be  received  show- 
ing that  a  particular  matter,  not  in  issue  on 
the  record,  was  submitted  to  the  considera- 
tion of  the  jury.  Manny  v.  Harris,  8  D. 
388. 

In  an  action  of  detinue  for  a  slave,  the 
record  of  a  recovery  had  bv  the  same  plain- 
tiffs in  a  former  action  of  detinue  for  the 
sune  slave  is  not  evidence  against  the  title 
of  the  defendant  in  the  second  action,  who 
had,  pending  the  former  action,  purchased 
Rich  slave  avt  an  execution  sale.  Briley  v. 
Cherry,  18  D.  561. 

The  record  in  an  action  cannot  be  used 
against  a  party,  when  it  appears  that  if  such 
party  had  been  successful  he  could  not  have 
used  the  same  to  defend  himself.  Fitshugh 
v.  Croghan,  19  D.  139. 

A  power  of  attorney  is  neither  a  record 
nor  a  judicial  proceeding  within  the  mean- 
ing of  the  act  of  Congress  providing  for  the 
authentication  of  such  documents.  Reynolds 
▼.  Rowley,  88  D.  233. 

The  record  of  a  former  suit  between  plain- 
tin's  agent  and  the  defendants,  on  a  policy 
sf  insurance  on  merchandise  issued  by  the 
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defendants  to  such  agent,  is  inadmissible  in 
evidence  in  a  subsequent  action  by  the  plain* 
tiff  against  ths  defendants  on  another  polioy 
upon  goods  in  the  same  building;  for  the 
purpose  of  proving  fraud  and  false  swearing 
by  the  agent.  Henderson  r.  If.  if.  F.  /.  Co., 
43  D.  176. 

A  record  admissible  for  some  but  not  for 
all  purposes  may  be  rejected  in  toto,  unless 
the  party  offering  it  avow  the  facts  proposed 
to  be  proved  by  it.  Kenan  v.  HoOoway,  50 
D.  162. 

The  record  of  a  former  proceeding  in 
equity  is  not  admissible  in  evidence  unless 
the  same  is  certified  under  the  seal  of  the 
clerk  of  the  court,  or  proved  under  a  com* 
mission.    Eyler  v.  Crabbs,  56  D.  711. 

The  record  of  a  judgment  against  defend* 
ant  in  execution  is  inadmissible  to  prove  his 
indebtedness  prior  to  its  date,  as  against  a 
claimant  under  a  sals  from  such  defendant 
before  the  rendition  of  the  judgment,  Snod- 
grass  v.  Branch  Bank,  60  D.  505. 

A  record  is  not  evidence  of  facts  recited, 
except  between  parties  or  privies.  Wilson 
v.  Campbell,  70  D.  586;  Newson  v.  Lycan,  20 
D.  156. 

Ths  finding  of  a  court  on  a  motion  to  set 
aside  a  judgment  for  error  in  fact  is  not  evi- 
dence on  the  trial  of  the  issue  subsequently 
formed.    Peak  v.  Shotted,  74  D.  83. 

A  final  entry  upon  the  record,  without 
showing  any  of  the  previous  files  or  proceed* 
ings  on  which  it  should  have  been  based,  is 
insufficient  proof  of  a  judgment.  No  judg- 
ment can  be  lawfully  given  until  a  suit  has 
been  commenced,  and  the  defendant  brought 
in,  and  a  trial  or  default  has  been  had.  The 
jurisdiction  of  ths  court  mnst  appear  in  some 
way,  and  no  presumption  can  arise  from  an 
entry  of  judgment  which  has  no  previous 
steps  to  warrant  or  explain  it.  Kenyan  v. 
Baker,  97  D.  158. 

8.  Records  of  foreign  judicial  proceedings, 
—  Exemplified  copies  of  judicial  proceedings 
in  a  foreign  country  must  be  considered  as 
prima  facie  correct.  Woodbridge  v.  Austin, 
4  D.  740. 

The  record  of  an  earlier  and  pending 
action  of  replevin  brought  in  a  foreign  state 
while  the  goods  were  within  its  jurisdiction, 
and  in  which  possession  was  delivered  to  the 
plaintiff,  may  be  given  in  evidence  to  sup- 
port a  plea  in  bar  of  a  similar  action  brought 
by  the  former  owner  of  the  property  to  re- 
gain possession  of  it  after  its  removal  to  this 
state.     Lowry  v.  Hall,  37  D.  495. 

The  certificate  of  the  presiding  magistrate, 
when  annexed  to  the  records  or  judicial  pro- 
ceedings of  the  courts  of  any  state,  under 
the  act  of  Congress  of  the  26th  of  May, 
1790,  should  affirmatively  show  upon  its 
face  of  what  particular  court  he  is  the  pre- 
siding magistrate.  Therefore  it  is  not  suffi- 
cient for  the  presiding  magistrate  of  the 
county  court  of  Mecklenburg  County  to  oar* 
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tify  that  he  is  the  presiding  magistrate  of 
the  county  of  Mecklenburg.  Settle  v.  Alison, 
62  D.  393. 

The  record  of  a  proceeding  on  an  insol- 
vent's petition  in  a  Maryland  court,  under  a 
statute  of  that  state,  with  an  office  copy  of 
a  conveyance  of  the  insolvent's  property  to 
trustees  for  the  benefit  of  his  creditors,  re- 
corded in  the  same  court,  is  no  evidence  in 
Pennsylvania  of  a  conveyance  of  land  situ- 
ated in  the  latter  state.  Donaldson  v.  Plul- 
lips,  55  D.  614. 

Our  statute  providing  for  the  admission  of 
duly  authenticated  judgments  of  foreign 
countries  does  not  relate  alone  to  the  inde- 
pendent powers  of  the  world.  Its  obvious 
meaning  is  to  admit  the  records  of  any  court 
of  any  foreign  country;  it  is  immaterial 
whether  such  foreign  country  is  one  of  the 
great  powers  of  the  world,  or  one  of  minor 
importance.    Lazier  v.  WestcoU,  82  D.  404. 

4.  Records  of  ejectment  suits.  —  In  an  action 
for  the  breach  of  the  covenant  of  warranty 
in  a  deed  not  recorded,  the  record  of  the 
ejectment  suit  is  evidence  to  show  an  evic- 
tion, but  nothing  further.  Potion  ▼.  Ken- 
nedy, 10  D.  744. 

The  record  of  a  judgment  recovered  against 
a  tenant  of  a  covenantee,  in  an  action  of 
which  the  covenantor  had  notice,  and  de- 
fended, is  admissible  in  an  action  against  the 
covenantor,  brought  by  the  covenantee  for 
the  breach  of  the  usual  covenants  in  a  deed. 
Belden  v.  Seymour,  21  D.  661. 

The  record  of  a  suit  for  the  recovery  of 
land  cannot  be  evidence  in  an  action  against 
the  defendant  for  the  recovery  of  rent  of  the 
premises,  and  therefore  one  interested  in  the 
event  of  the  latter  suit  is  yet  competent  to 
testify  in  the  former.  Sumner  v.  Murplty, 
27  D.  397. 

5.  Probate  court  records.  —  An  exemplifi- 
cation of  the  proceedings  in  the  orphan's 
court,  of  the  valuation  and  partition  of  real 
estate,  is  not  admissible,  unless  the  whole 
record  is  exemplified.  Hampton  v.  Specie- 
uagU,  11  D.  704. 

The  record  of  a  grant  of  letters  of  admin- 
istration is  the  proper  evidence  of  the  grant, 
and  is  not  to  be  superseded  by  a  certificate 
of  the  register  of  probate  as  to  the  grant. 
Morse  v.  Bellows,  28  D.  372. 

Records  of  a  probate  court  upon  all  mat- 
ters required  to  be  recorded,  and  within  its 
jurisdiction,  are  evidence  of  the  matters  to 
which  they  relate.  Remkk  v.  ButterJUld,  64 
D.  316. 

Files  or  records  of  a  case  in  the  probate 
eourt  are  admissible  as  records  on  once  be- 
ing proved  to  be  such,  but  upon  objection 
being  made  to  any  portion  of  them,  on  the 
ground  of  insufficiency,  it  would  be  the  duty 
of  the  court  to  instruct  upon  that  point. 
Frazier  v.  Steenrod,  71  D.  447. 

In  an  action  for  the  admeasurement  of 
dower,  the  record  of  probate  of  the  will  of 
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the  plaintiff's  husband  is  not  competent  evi- 
dence of  his  death.  Carroll  v.  Carroll,  19  R» 
144. 

6.  Justice's  court  records. —  Original  papers 
in  a  proceeding  before  a  justice  of  the  peace) 
are  not  admissible  in  the  circuit  court,  with- 
out some  proof  of  their  authenticity,  when 
there  is  nothing  in  the  record  to  show  how 
they  became  part  of  the  case.  Hickman  v. 
Griffin,  34  D.  124. 

Proof  by  the  justice  in  whose  court  the 
proceeding  took  place,  of  the  identity  and 
authenticity  of  the  papers,  and  that  they  had 
been  acted  upon,  is  sufficient.    lb. 

A  transcript  from  a  justice's  court  of 
another  state,  with  the  certificate  of  the 
clerk  of  the  county,  is  improperly  received 
as  evidence,  unless  it  first  be  proved  that  a 
justice's  court  in  such  state  is  not  a  court  of 
record.    Pelton  v.  Plainer,  42  D.  197. 

The  act  of  Congress  prescribing  the  man- 
ner of  authenticating  judicial  proceedings  in 
the  different  states  does  not  provide  a  mode 
for  certifying  the  judgments  of  justices  of 
the  peace,  and  therefore  the  method  of  au- 
thenticating the  correctness  of  the  tran- 
scripts of  such  judgments  must  conform  to 
the  requirements  of  the  statutes  of  the  state 
in  which  they  are  to  be  adduced  in  evidence* 
Gap  v.  Lloyd,  46  D.  499. 

7.  Criminal  records.  —The  record  of  a 
judgment  in  a  criminal  case,  when  received 
without  objection,  is  competent  evidence 
against  the  party  who  offered  it,  to  prove 
that  he  was  guilty  of  the  crime  of  which 
such  record  shows  him  to  have  been  con- 
victed.   Porter  v.  Seller,  62  D.  341. 

The  record  of  a  prosecution  and  conviction 
of  the  payee  of  a  sealed  note  for  forging  it 
is  not  admissible  in  a  civil  action  on  the  note 
in  the  courts  of  another  county,  for  the  pur- 
pose of  laying  a  foundation  for  introducing 
the  testimony  of  the  subscribing  witnesses  to 
the  note,  who  were  examined  on  the  trial  of 
the  indictment,  but  had  since  died,  if  the 
testimony  of  such  witnesses  is  not  admissible 
on  the  issue  in  the  civil  action.  Harger  v. 
Thomas,  84  D.  422. 

8.  Conclusiveness  and  effect  of  records  as  evi- 
dence. —  A  record  of  a  former  recovery  for  a 
demand  apparently  the  same  as  that  subse- 
quently sued  upon  is  only  prima  fade  evi- 
dence that  the  claims  are  identical,  and  may 
be  rebutted  by  proof  that  they  are  in  fact 
distinct  causes  of  action.  Ptullips  v.  Berick, 
8D.  299. 

The  record  of  a  suit  inoludes  the  deposi- 
tions, exhibits,  and  papers  used  on  the  trial, 
as  well  as  the  pleadings  and  decree,  and 
where  such  record  is  offered  in  evidence  in 
another  suit,  and  the  exhibits,  proofs,  and 
depositions  therein  are  read  without  objec- 
tion, all  objections  thereto  are  deemed  waived 
in  an  appellate  court.  Hanson  v.  Buckner, 
29  D.  401. 

The  record  in  an  action  is  evidence  of  the 
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ale  of  certain  goods  mentioned  in  the  con- 
stable's return  therein,  and  is,  to  that  ex* 
tent,  admissible,  bat  it  does  not  prove  that 
the  goods  sold  were  the  same  goods  for  which 
t  promissory  note  upon  which  a  present 
actios  is  pending  was  given.  Morgan  v. 
larforow/A,  33  D.  553. 

Where  the  record  of  a  former  suit,  offered 
in  evidence  on  a  pending  trial,  is,  without 
objection,  amended  before  it  is  read  in  evi- 
dence, the  regularity  of  such  amendment 
cannot  be  questioned  in  the  latter  case.  Qra* 
ton  v.  Lynn,  39  D.  493. 

The  records  of  a  court  cannot  be  im- 
pugned, upon  matters  within  its  jurisdiction, 
when  offered  in  evidence,  by  counter-evi- 
dence. Oalhway  v.  McKeithen,  42  D.  153. 

The  record  of  a  foreign  judgment  which 
n  proved  to  be  entitled  to  the  faith  and 
credit  of  a  judgment,  by  the  law,  practice, 
•ad  usage  of  the  state  from  whence  the 
record  came,  must  be  given  the  same  force 
and  effect  in  an  action  on  the  judgment  in  a 
■ater  state;  and  on  appeal  it  will  be  pre- 
sumed that  such  proof  was  made  in  the 
court  below  where  there  is  nothing  to  show 
that  the  record  contains  all  the  evidence  in- 
tra laced  at  the  trial.  Clemmer  v.  Cooper, 
96  D.  720. 

t  Conveyances,  and  other  Sealed  Instruments. 

205.  Deeds.  — 1.  When  evidence.  — A 
party  may  read  in  evidence  a  deed,  offered 
!>/  his  adversary  and  excluded,  without  giv- 
ing him  notice  to  produce  it,  because  it  is 
under  the  control  of  the  court  after  such 
offer.    Ferguson  v.  Miles,  44  D.  702. 

An  invalid  deed  may  be  evidence  of  the 
extent  of  a  claim  of  the  party  in  possession 
under  it,  though  admissible  for  no  other 
purpose.    McLawrm  v.  Salmons,  52  D.  5G3. 

A  deed  duly  executed,  except  that  the 
name  of  the  grantee  and  consideration  are 
not  stated,  is  inadmissible  as  a  muniment  of 
title,  bat  is  admissible  to  show  color  of  title 
is  the  party  claiming  under  it.  Ingram  v. 
iMt,  58  D.  549. 

Descriptions  in  deeds  to  a  person  under 
whom  adjoining  owners  claim  are  admissible 
in  evidence,  in  a  controversy  between  such 
owners,  as  to  the  width  of  a  passage-way 
between  their  estates.  Brown  v.  Stone,  69 
D.  303.  ^ 

A  clerical  error  in  writing  in  one  part  of 
*  copy  of  a  deed  the  name  of  James  Lind- 
tey  instead  of  Wilson  Lindley,  the  true 
name  of  the  grantor,  does  not  vitiate  the 
deed  for  the  purposes  of  evidence.  Pardee 
▼.  Lindley,  83  D.  219. 

A  deed  is  admissible  as  the  deed  of  a  cor- 
poration, where  it  purports  to  be  such,  is 
•igned  by  the  trustees  as  trustees,  and  has 
the  corporate  seal  attached.  It  is  itself 
Fima  jade  evidence  of  the  regular  and  duly 
authorised  execution  of  the  same,  and  it 
Evolves  upon  the  party  contesting  its  valid- 
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ity  to  overthrow  this  presumption.  Min* 
ers*  Ditch  Co.  r.  Zellerbach,  99  D.  300. 

A  deed  by  husband  and  wife  had  a  cer- 
tificate indorsed  on  it,  "  that  the  wife  ap- 
S  eared  in  open  court,  and  acknowledged  the 
eed  before  the  court,  was  privately  exam- 
ined, and  said  it  was  done  freely  and  with- 
out compulsion,**  and  on  the  minutes  of  the 
court  there  was  an  entry  that  "  a  deed  from 
A  B  and  OBtoDE,  was  acknowledged." 
The  deed  was  registered.  Held,  admissible 
in  a  trial  of  ejectment,  as  being  acknowl- 
edged by  the  husband.  Hunter  v.  Bryan,  6 
D.  526. 

Where  a  deed  was  executed  and  acknowl- 
edged in  New  York,  although  the  certificate 
of  the  countv  clerk  fails  to  certify  that  it 
was  executed  and  acknowledged  according 
to  the  laws  of  that  state,  it  is  entitled  to 
record  in  this  state,  under  the  law  of  1827. 
Consequently,  the  record  of  this  deed  being 
admissible  in  evidence,  the  original  would 
be  also,  without  preliminary  proof.  Lacey 
v.  Davis,  66  D.  524. 

2.  When  not  evidence.  —  A  deed  from  per- 
sons claiming  to  be  heirs  of  a  former  owner 
of  land  is  not  admissible  without  proof  that 
they  are  heirs.     Watson  v.  Oregg,  36  D.  176. 

A  recorded  deed  is  not  of  itself  evidence 
of  the  grantor's  title.  Potter  v.  Washburn, 
37  D.  615;  even  of  forest  land.  Bell  v.  Pea- 
body,  56  R.  506. 

A  deed  is  no  evidence  of  title  or  location, 
when,  in  giving  a  description  of  the  land 
which  it  purports  to  convey,  it  has  only  two 
straight  lines,  which  cannot  embrace  any 
tract  of  land.     Budd  v.  Brooks,  43  D.  321. 

The  deed  of  a  grantee  of  the  state  cannot 
Toe  considered  as  belonging  to  the  archives  of 
the  state,  and  it  cannot  be  proved  by  a  copy 
made  by  its  land  agent.  Hammatt  v.  Emer* 
son,  46  D.  598. 

A  void  deed  is  properly  excluded  from  the 
jury.     Hanby  v.  Tucker,  68  D.  514. 

906.  Mortgages. — A  mortgage  is -evi- 
dence of  the  consideration  therein  named,  at 
against  the  mortgagor  and  those  claiming 
under  him.     Breckinridge  v.  Todd,  16  D.  83. 

207.  Recital*  in  deeds  and  mort- 
gages.*—  Deeds  and  other  private  docu- 
ments are  admissible  as  evidence  of  reputation 
of  the  matters  of  general  and  public  interest 
recited  in  them.  Bow  v.  Allenstown,  69  D. 
489. 

A  recital  in  a  deed  is  evidence  only  against 
the  parties  executing  the  deed.  Morse  v. 
Bellows,  28  D.  372. 

License  to  sell  lands  will  be  considered 
proved  when  it  is  recited  in  a  deed  under 
which  thirty  years'  undisturbed  possession 
has  been  held,  and  the  recital  is  corroborated 
by  other  circumstances,  and  the  dockets  of 
the  court  have  been  lost.  Pruden  v.  Alden, 
34  D.  51. 

*  Effect  of  recitals  In  tax  deeds  as  evidence,  see 
note,  17  D.  605-614. 
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Heirship  must  be  proved  other  than  by 
recitals  in  a  deed  of  recent  date,  in  order  to 
furnish  a  foundation  for  title  to  land.  Potter 
T.  Washburn,  37  D.  616. 

A  recital  in  an  ancient  deed,  of  possession 
in  the  grantee  and  the  grantor's  father,  as 
joint  tenants,  and  of  a  continuance  thereof  in 
the  grantee  as  survivor,  is  evidence  of  such 
possession  for  the  purpose  of  presuming  a 
conveyance,  from  lapse  of  time  to  one  under 
whom  the  parties  claim.  Casey  v.  Inloes,  39 
D.  658. 

Neither  the  description  in  an  unaccepted 
deed,  nor  an  order  of  sale  by  the  court,  is 
•Ten  prima  facie  evidence  of  the  number  of 
acres  in  the  land  ordered  to  be  sold.  8hinn 
t.  Roberto,  43  D.  636. 

Recitals  in  a  deed  to  which  defendant  is  a 
party  and  plaintiff  a  stranger  are  admissible 
in  evidence  as  simple  admissions  only,  made 
by  the  party  by  whom  the  deed  was  executed. 
Franklin  v.  Borland,  87  D.  111. 

A  recital  of  one  deed  in  another  is  evidence 
of  the  fact  therein  recited,  and  supersedes 
the  necessity  of  introducing  any  other  evi- 
dence to  establish  it.  Williams  v.  Keyset,  89 
D.  243.  But  this  rule  does  not  apply  to  the 
recital  of  a  note  in  a  mortgage  given  to 
secure  its  payment.  O'Bannon  v.  Myers, 
76  D.  335. 

208.  Sheriff's  and  other  official 
deeds.  — To  render  a  sheriff's  deed  admis- 
sible, proof  must  be  given  of  the  judgment 
and  execution  under  which  the  land  was 
sold.  Bowen  v.  Bell,  11  D.  286;  Hampton  v. 
Spechmagle,  11  D.  704;  Buck  v.  AiJdn,  19  D. 
535. 

A  sheriff's  deed  to  land  should  be  ad- 
mitted in  evidence  as  color  of  title,  even 
though  unaccompanied  by  the  execution 
under  which  the  sale  was  effected.  Burb- 
holier  v.  Bdioards,  60  D.  744. 

A  sheriff 's  deed  of  land  sold  by  his  prede- 
cessor is  inadmissible,  unless  accompanied 
by  the  record  of  the  order  of  the  court, 
authorising  such  conveyance  to  be  made. 
8uch  order  will  not  be  presumed  to  have 
been  made  from  the  succeeding  sheriff 's  ac- 
knowledgment of  the  deed.  Seechrist  v. 
BasJdn,  42  D.  251. 

An  auditor's  deed,  complying  with  the  re- 
quirements of  the  statute,  is  admissible,  and 
establishes  a  prima  facie  case  that  all  things 
required  by  law  to  make  a  valid  sale  were 
done  by  the  collector  and  auditor.  Bettison 
v.  Buda\  65  D.  442. 

A  deed  by  commissioners,  to  a  purchaser 
at  their  sale,  under  order  of  the  orphans' 
court,  is  admissible  for  the  grantee  of  such 
purchaser,  in  a  suit  by  the  intestate's  heir  at 
law,  if  it  embraces  any  portion  of  the  land  so 
sold,  though  the  description  contained  in  it 
does  not  correspond  to  the  description  of  the 
land  sued  for,  and  a  general  objection  thereto 
should  be  overruled.  SaUonstaU  v.  Riley,  65 
D.  834. 


909.  Patents  for  lands.  —An  escheat 
patent  is  conclusive  evidence  of  aa  escheat 
grant.     Casey  v.  Inloes,  39  D.  658. 

Recitals  in  a  patent  are  not  evidence) 
against  one  holding  by  settlement,  or  other 
right  prior  to  the  date  of  the  patent*  although 
they  are  evidence  against  one  who  relies  on 
possession  alone,  and  shows  no  title,  or  who 
claims  under  improvements  or  other  rights 
arising  subsequently  to  the  date  of  the 
patent.    Gingrich  v.  Foh%  67  D.  631. 

910.  Wills. —In  order  to  entitle  a  will 
to  be  read  in  evidence,  without  proof  by  the 
subscribing  witnesses,  it  mast  be  at  least 
thirty  years  old,  reckoned  from  the  testator's 
death.  Jackson  v.  Blanshun,  3  D.  485;  Shat- 
ter v.  Brand,  6  D.  482. 

Where  all  the  witnesses  to  a  will  are  dead. 
the  handwriting  of  two  of  them  proved,  and 
some  slight  evidence  given  as  to  the  signature 
of  the  third,  who  signed  with  a  mark,  and 
possession  having  been  shown  in  conformity 
with  its  terms  for  a  number  of  years,  the 
will  is  admissible  in  evidence.  Jackson  v. 
Van  Dusen,  4  D.  330. 

A  copy  of  a  will  executed  in  a  foreign 
country,  sworn  to  be  a  true  copy  by  one  of 
the  attesting  witnesses,  who  also  testified 
that  the  will  was  attested  by  two  others  in 
the  presence  of  the  testator,  that  he  ac- 
knowledged the  will  to  be  his,  and  that  he 
was  of  disposing  mind,  is  admissible.  £?» 
mondorfv.  Carmiehael,  14  D.  86.  &  P.,  Gard- 
ner v.  ladue,  95  D.  487. 

A  copy  of  a  codicil  executed  in  Louisiana 
will  be  admitted  in  evidence,  in  the  probate 
court,  in  Missouri,  when  it  k  shown  that 
the  original  is  required  by  the  laws  of  the 
former  state  to  be  kept  in  the  office  of  the 
notary.     Harvey  v.  Chouteau,  55  D.  120. 

Wills  of  land  in  Maryland  must  be  ad- 
mitted to  probate  in  the  courts  of  Maryland, 
and  an  exemplified  copy  of  such  a  will,  ad* 
mitted  to  probate  in  the  courts  of  another 
state,  and  devising  lands  in  Maryland,  is  not 
evidence  of  title  in  the  devisee  here.  Budd 
v.  Brooke,  43  D.  321. 

A  will  is  not  competent  evidence  of  testa* 
tor's  title  to  land  devised  thereby,  it  seems* 
in  favor  of  one  claiming  under  it,  without 
other  proof  of  title.  Marcy  v.  Stone,  54  1>. 
736. 

Where  a  will  executed  in  Philadelphia 
was  transmitted  by  the  testator  to  Marti- 
nique, where  it  was  deposited,  according  to 
the  laws  of  that  island,  with  a  notary,  — 
held,  that  a  copy  of  the  will  made  by  the 
notary,  whose  signature  was  certified  by  the 
colonial  officer  of  the  island,  was  sufficiently 
authenticated.  De  Sobre  v.  De  Laistre,  3  D. 
535. 

911.  Records  of  deeds.  — 1.  Admissi- 
ble.—  On  proof  of  the  loss  of  the  original 
deed,  an  exemplification  of  its  record  is  com- 
petent evidence.    Jackson  v.  Rice,  20  D.  683* 

The  registry  copy  of  a  deed  is  good  evi. 
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dance,  prima  facie,  and  dispenses  with  pro- 
duction of  the  original,  except  where  a 
grantee  relies  on  the  immediate  deed  to  him- 
■elf,  or  where,  from  the  nature  of  the  con- 
veyance, the  deed  it  presumed  to  be  in  his 
own  custody  or  power.  Scanlan  v.  Wright, 
25  D.  344b  8.  P.,  Andrews  v.  Davison,  43  D. 
606. 

The  record  of  a  deed  not  recorded  within 
a  year  after  its  execution  is  admissible  under 
the  former  act  of  assembly  of  Delaware. 
Roach  v.  Martin,  27  D.  746. 

Admitting  copies  of  deeds  from  records  is 
a  great  relaxation  of  the  rule  of  the  common 
law,  and  is  productive  of  many  frauds,  and 
the  requisites  of  the  statute  should  be  com- 
plied with  before  allowing  this  mode  of  proof. 
jrss&m  r.  Shields,  56  D.  436. 

It  is  no  objection  to  evidence  of  the  record 
of  a  deed  that  the  name  of  one  of  the  sub- 
scribing witnesses  could  not  be  read  without 
explanatory  evidence,  and  appeared  to  be  a 
fac-simile  of  the  name  on  the  original  deed. 
WlatweU  v.  Emmy,  59  D.  22a 

A  record  copy  of  a  lost  deed,  or  transcript 
thereof,  under  a  statute  declaring  them  to 
be  M  as  £ood  and  effectual  and  available  in 
law  as  if  the  original  deed  were  then  and 
there  produced  and  proved,"  is  prima  facie 
evidence  of  the  contents  of  the  deed,  on  the 
presumption  that  public  officers  have  dis- 
charged the  duties  which  are  required  of 
them  by  law,  but  is  not  conclusive,  and  parol 
evidence  is  admissible  to  show  that  such 
record  is  not  correct.  Harvey  v.  Thorpe,  66 
D.344. 

Where  a  deed  has  been  shown  to  have 
been  recorded  in  the  proper  office  twenty 
vears  before,  it  will  be  presumed  to  have 
seen  properly  proved  or  acknowledged,  and 
a  transcript  of  the  record  thereof  will  be  ad- 
missible.     White  v.  Hutching*,  88  D.  766. 

2.  inadmissible.  —  Neither  the  record  of 
enrollment  nor  a  copy  of  a  deed,  not  directed 
by  law  to  be  enrolled,  can  be  admitted  in 
evidence.  Cheney  v.  Watkins,  2D.  530.  8.  P., 
BnddY.  Brooke,  43  D.  321;  Rushm  v.  Shields, 
56  D.  436. 

Where  a  deed  conveys- tracts  of  land  lying 
in  two  counties,  but  is  recorded  in  only  one, 
an  exemplification  of  such  record  is  not  ad- 
missible as  a  record  in  an  ejectment  for  one 
of  the  tracts  which  lies  in  the  other  county. 
Jackson  v.  Rice,  20  D.  683. 

No  foreign  record  is  evidence  of  the  con- 
veyance of  land,  but  either  common-law  or 
statute  proof  must  be  made  of  it,  Donaldson 
▼.  Phillips,  55  D.  614. 

4.  Negotiable  Instruments* 

212.  Promissory  notes  are  not  ad- 
missible in  evidence  when  no  fact  appears 
■bowing  a  connection  between  them  and  the 
transaction  sought  to  be  proved.  Greer  v. 
Caldwell,  58  D.  553. 

A  promissory  note  given  by  subcontractors 
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for  lumber  is  evidence  of  its  contract  price, 
in  a  proceeding  by  scL  fa.  on  a  claim  for  the 
lumber  furnished  the  subcontractors  for  the 
erection  of  a  building,  and  it  does  not  bar  a 
recovery  against  the  building.  Odd  Fellow* 
Hall  v.  Master,  64  D.  675. 

A  negotiable  note  offered  in  evidence, 
bearing  on  its  face  an  appareot  material  al- 
teration, is  admissible,  and  the  question  as 
to  the  time  of  alteration  is  for  the  jury. 
Neil  v.  Case,  87  R.  259. 

218.  Indorsements  on  written  instrs* 
ments  are  independent  writings,  and  can  be 
read  in  evidence  only  after  proof  made  that 
they  are  signed  by  the  party  sought  to  be 
charged,  or  have  received  bis  assent  in  some 
binding  form.     Tun  ell  v.  Morgan,  82  D.  101. 

6.  Statutes  and  Public  Documents, 

214.  Generally.*  — The  journals  of  the 
legislature  are  evidence  to  show  that  a  bank 
was  not  chartered  by  the  requisite  vote. 
Skinner  v.  Deming,  54  D.  463. 

The  journals  of  the  legislature  are  not  ad- 
missible in  evidence  to  show  that  a  statute 
does  not  contain  amendments  which  were 
adopted.     Ex  parte  Wren,  56  R.  825. 

215.  Acts  of  Congress  as  published  m 
the  phamphlet  acts  of  the  sessions  may  be 
read  in  evidence  without  further  proof. 
White  v.  Saint  Ouirons,  12  D.  56. 

216.  Statutes  of  the  state.  — An 
edition  of  the  laws  published  under  the  au- 
thority of  the  legislature  is  evidence,  as  well 
of  the  private  as  of  the  publio  laws  it  con* 
tains.    Biddis  v.  James,  6  D.  456. 

A  printed  statute-book  is  not  conclusive 
evidence  of  acts  contained  therein,  but  may 
be  corrected  by  the  original  acts  on  file  in 
the  office  of  the  secretary  of  state.  Spongier 
v.  Jacoby,  58  D.  571;  Smith  v.  Potter,  65  D. 
198. 

Aots  of  the  legislature  incidentally  rec- 
ognizing a  place  as  a  town  are  receivable  as 
evidence  of  the  reputation  of  the  place  as  a 
town,  and  also  as  evidence  of  the  assent  of 
the  legislature  to  the  exercise  of  the  powers 
of  a  town.     Bow  v.  AUenstown,  69  D.  489. 

The  official  copy  of  a  statute,  duly  enrolled 
and  authenticated,  is  conclusive  evidence  of 
the  law;  and  the  court  cannot  resort  to  the 
journals  of  the  legislature,  nor  to  any  other 
extrinsic  evidence,  to  ascertain  whether  the 
statute  was  in  fact  duly  enacted.  Stats  v. 
Sw\ft,  21  R.  721. 

217.  Statutes  of  sister  states. +—  A 
book  containing  the  statutes  of  another 
state,  printed  by  a  private  printer,  is  not  ad- 
missible as  evidence  of  such  statute.  Canfield 
v.  Squire,  1  D.  71. 

Pnnted  statutes  of  another  state  are  not 
evidence  of  the  laws  of  that  state,  but  such 

•  Journals  of  legislature  as  evidence  of  statute 
law,  see  note,  18  K.  648. 

t  Law  of  other  states  and  countries,  how 
proved  free  note,  U  i>.  780-78&. 
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laws  must  be  proved  by  copies  duly  authen- 
ticated under  the  seal  of  such  state.  Stale 
t.  TwiUy,  11  D.  779.  8.  P.,  Lapke  v.  Smith, 
33  D.  555;  People  v.  Lambert,  72  D.  49;  Stan- 
ford v.  Pruet,  73  D.  734. 

The  law  of  aoother  state  is  sufficiently  au- 
thenticated under  the  act  of  Congress,  if  the 
seal  of  the  state  is  affixed  thereto;  and  a 
person  need  only  to  produce  the  section  of 
the  law  so  authenticated  upon  which  he 
relies.     Hunter  v.  Fulcher,  16  D.  738. 

Statutes,  whether  public  or  private,  may 
be  proved  by  a  copy  of  the  laws  in  which  they 
are  included,  as  published  by  authority  of 
the  legislature  of  the  state  where  they  are 
in  force.  Gray  v.  Monogahela  N,  Co.,  37  D. 
600;  Emery  v.  Berry,  61  D.  622;  State  v. 
Abbey,  67  D.  754. 

The  admission  of  a  book  containing  the 

Cublic  laws  of  another  state,  purporting  to 
e  published  by  authority,  and  to  be  printed 
for  the  state,  is  not  error,  although  it  con- 
tained no  certificate  of  authentication,  nor 
anything  but  what  purported  to  be  such  acts 
and  the  indices  thereto,  nor  any  signatures 
to  the  acts,  nor  any  act  or  other  authority 
authorizing  its  publication;  the  burden  of 
discrediting  the  book  is  on  the  one  opposing 
its  admission.  Clarke  v.  Bank  of  Mi**.,  62 
D.  248. 

The  law  of  another  state  cannot  be  proved 
by  the  deposition  of  a  witness.  Lee  v. 
Mathews,  44  D.  498. 

Parol  testimony  of  an  attorney  at  law  is 
incompetent  to  prove  the  statute  law  of 
another  state,  except  in  regard  to  deposi- 
tions.    Smith  v.  Potter,  65  D.  198. 

Proof  of  the  laws  of  a  sister  state  by  the 
parol  testimony  of  respectable  lawyers,  who 
incorporate  in  their  depositions  sworn  copies 
from  the  printed  volume  of  those  laws,  is 
sufficient,  independently  of  any  statutory 
regulation.  BieeenthaU  v.  Williams,  85  D. 
629. 

218.  Laws  of  foreijrn  countries. — 
The  laws  of  a  foreign  country  are  to  be 
proved  by  evidence,  and  the  court  is  to  de- 
cide what  is  the  proper  evidence  of  such 
laws,  and  to  judge  of  the  applicability  of 
such  laws  when  proved  to  the  case  before 
the  court;  but  such  laws  are  matters  of  fact 
to  be  found  by  the  jury.  DeSobry  v.  De 
Latere,  3  D.  535. 

A  foreign  law,  if  written,  must  be  pro- 
duced in  evidence;  if  unwritten,  it  must  be 
proved  by  the  testimony  of  disinterested 
and  intelligent  witnesses.  Woodbridge  v. 
Austin,  4  D.  740;  Kenny  v.  Clarkson,  3  D. 
336;  Dougherty  v.  Snyder,  16  D.  520;  Phil- 
tips  v.  Gregg,  36  D.  158;  Baltimore  etc  B.  Ji. 
Co,  v.  Glsnn,  92  D.  688. 

A  printed  volume  of  the  laws  of  a  foreign 
country,  proved  by  witnesses  to  have  re- 
ceived the  sanction  of  the  executive  and 
judicial  officers  of  such  country,  as  contain- 
ing its  laws,  is  admissible  in  evidence  in  a 


case  where  the  title  to  property  situated 
within  that  country  is  in  question.  Owen 
y.  Boyle,  32  D.  143. 

219.  Private  acts.  —Recitals  in  a  pri- 
vate statute  are  evidence  between  the  ap- 
plicant and  the  commonwealth,  but  not 
between  the  applicaut  aud  other  individ- 
uals.    Elmondorffv.  Camikhael,  14  D.  86. 

Incompleteness  of  state  records  may  be 
shown  to  aocount  for  the  fact  that  no  char- 
ter or  act  of  incorporation  of  a  town  can  be 
found.  Thus  a  private  act  reciting  the 
burning  of  the  secretary's  office,  and  an  ac- 
count of  the  same  fire  communicated  to  the 
New  Hampshire  Historical  Society's  collec- 
tions, by  one  formerly  secretary  of  state,  are 
competent  evidence  of  that  historical  face 
for  such  a  purpose.  Evidence  of  an  unsuc- 
cessful search  in  the  office  of  the  secretary 
for  charters  of  other  towns  is  also  admissi- 
ble to  show  the  records  to  be  incomplete. 
Bow  y.  AUenstown,  69  D.  489. 

220.  Public  document*,  generally. 
—  Proof  of  papers  belonging  to  the  archives] 
of  the  state  may  be  made  by  duly  authenti- 
cated copies.  Hammatt  v.  Emerson,  46  D. 
598. 

Letters  addressed  to  a  public  officer  in  hie 
official  capacity,  when  received,  become 
public  documents  to  be  proved  by  duly  au- 
thenticated copies  of  them.  But  extracts 
or  portions  of  them  cannot  be  received.     76. 

Where  an  original  document  is  of  a  pub- 
lic nature,  an  examined  copy  thereof  is  ad- 
missible as  evidence;  but  this  rule  does  not 
apply  to  the  books  of  an  ordinary  private 
corporation.  Bidgway  y.  Farmers'  Bank,  14 
D.  681. 

Official  books,  papers,  and  records  are 
competent  evidence  of  the  facts  to  which 
they  relate,  if  duly  preyed  by  persons  con- 
nected with  the  office;  and  therefore  books, 
lists,  and  papers  from  the  commissioners* 
office  relating  to  the  assessment  and  sale 
of  unseated  lands  for  delinquent  taxes,  if  so 
proved,  are  admissible  in  evidence  in  eject- 
ment by  the  purchaser.  Diheman  v.  Par* 
rish,  47  D.  455. 

An  order  drawn  by  the  selectmen  upon 
the  town  treasurer  is  good  evidence  to  sup- 
port an  inshnul  eomputassenL  Vomer  y. 
NobUborough,  11  D.  48. 

Public  books,  though  not  strictly  town 
records,  are  receivable  in  evidence  as  almost 
necessarily  giving  character  to  the  action  of 
the  people  of  a  place  claiming  to  be  a  town, 
or  a  place  not  incorporated,  where  such 
books  contain  entries  made  by  the  officers 
of  the  place,  and  of  their  doings  as  such. 
Bow  v.  Allenstown,  69  D.  489. 

Books  containing  a  statement  of  taxes  and 
accounts  are  evidenoe  proper  to  be  weighed 
by  the  jury  that  the  people  of  a  place 
claimed  to  exercise  the  peculiar  powers  of  a 
town,  where  they  voted  in  their  meetings  to 
raise  taxes  for  purposes  for  which  nniuoor- 
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porated  places  ooald  not  raise  money,  at  for 
the  building  of  highways  and  the  support  of 
paupers,  and  where  the  proper  officers  pro- 
ceeded to  assess,  collect,  and  appropriate 
such  taxes.  They  are  admissible,  too,  with- 
out being  certified  by  the  town  clerk,  as 
they  are  not  records  requiring  his  attesta- 
tion; and  are  receivable  on  the  ground  that 
they  are  the  written  statements  of  persons 
conversant  with  the  place  and  its  affairs. 
The  same  facts  might  be  shown  without  any 
books  by  the  testimony  of  any  person  to 
whom  they  were  familiar.     lb. 

Records  of  a  town  are  receivable  in  evi- 
dence, as  showing  the  character  in  which 
the  place  assumed  to  act,  whether  they 
show  acts  only  which  a  town  could  do,  or 
such  as  unincorporated  places  might  also 
da     lb. 

221.  Proclamations.  —  Spanish  gov- 
ernor's orders  prove  themselves  without  a 
seal.      Hayes  v.  Berwick,  5  D.  727. 

A  proclamation  of  the  governor  offering  a 
reward  for  the  apprehension  of  a  criminal  is 
admissible  as  evidence  to  sustain  an  allega- 
tion in  an  indictment  charging  that  the  ac- 
cused had  fled  from  justice.  State  v.  Fatter, 
68  D.  678. 

A  newspaper  made  by  law  the  pnblio 
paper  in  which  the  official  acts  of  the  gov- 
ernor required  to  be  made  public  are  pub- 
lished is  admissible  in  evidence  to  prove 
the  existence  of  facts  stated  in  the  gov- 
ernor's proclamation.  Lurton  v.  Gilliam,  83 
D.  430. 

223.  State  papers.  —  A  volume  of  state 
papers  published  under  authority  of  Con- 
gress is  a  public  record,  snd  not  open  to 
objection  as  being  secondary  evidence  of 
facts  therein  stated;  Nbxm  v.  Porter,  69  D. 
408. 

In  an  action  by  the  state  upon  a  contract 
founded  upon  statutes,  resolutions  snd  offi- 
cial acts  of  state  officers  may  be  offered  in 
evidence  and  left  to  the  jury  to  determine 
the  intent  with  which  the  contract  was 
made.    Pattern  v.  Qilmer,  94  D.  665. 

6.  Official  Certificates  and  Certified  Copies, 

223.  Official  certificates,  generally. 
— The  certificate  of  a  land-office  is  evidence 
under  the  statutes  of  Mississippi.  Doe  v* 
Porter,  41  D.  614. 

The  certificate  of  the  register  and  receiver 
b  evidence  of  a  claim  under  an  act  of  Con- 
gress passed  May  24,  1828,  making  a  dona- 
tion of  public  lands  to  a  particular  class  of 
persons  who  had  complied  with  its  provis- 
ions, and  also  with  the  stipulations  of  the 
treaty  between  the  United  States  and  the 
Cherokee  nation,     Logan  r.  Moulder,  33  D. 


The  recorder's  certificate  that  a  deed  has 
been  recorded  pursuant  to  the  requirements 
sf  the  law  is  sufficient  to  entitle  the  deed 
te  be  read  in  evidence  without  further  proof 
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of  its  execution.  Sharp  v.  Wiekhje,  14 
D.  37. 

The  certificate  of  a  recorder  of  deeds  to  a 
copy  of  the  commission  of  a  justice  of  the 
peace  on  record  in  his  office  is  competent 
proof  of  the  official  character  of  such  jus* 
tice,  where  that  fact  comes  collaterally  in 
question.     Bennett  v.  Paine,  32  D.  765. 

A  county  clerk's  certificate  of  the  county 
in  which  the  land  was  at  the  date  of  the 
deed,  but  not  at  the  date  of  its  record,  is  not 
such  an  authentication  as  will  authorise  the 
deed  to  be  used  as  evidence  of  title.  Garri- 
son v.  Haydon,  19  D,  70. 

The  certificate  of  a  clerk  as  to  probate  of 
a  will,  sufficient  to  have  admitted  it  in  evi- 
dence in  the  courts  of  Virginia*  is  to  be  given 
the  same  faith  and  credit,  when  offered  in 
evidence  in  the  courts  of  this  state,  under 
the  act  of  Congress  of  the  26th  of  May,  17901 
Settle  r.  Alison,  M  D.  393. 

The  certificate  of  a  clerk  of  the  supreme 
court  that  a  case  has  been  heard  and  judg* 
ment  affirmed  on  error  is  prima  facie  evi- 
dence of  that  fact.  McCollum  v.  Hubbert,  48 
D.  66. 

Informality  in  a  certificate  respecting  the 
attestation  of  witnesses  does  not  render  it 
void.    Latkrop  v.  Lawson,  62  D.  685. 

Evidence  showing  that  a  party  who  made 
a  certificate  not  properly  attested  had  died 
subsequently  is  competent    lb. 

The  identity  of  a  subscribing  witness  to  a 
deed  is  sufficiently  established  by  the  cer- 
tificate of  the  officer  before  whom  the  ac- 
knowledgment was  taken,  to  the  effect  that 
"this  day  personally  appeared,''  eta, 
"  Samuel  I*  McOill,  a  subscribing  witness 
to  the  within  deed  (who  was  to  me  made 
known  by  the  oath  of  Isaac  Prickett,  a  credi- 
ble witness),  and  who  being  by  me,  the  said 
S'  istioe,  duly  sworn,"  eta  Reece  v.  Alien,  48 
.336. 

The  certificate  of  a  fustioe  of  the  peace 
that  an  execution  has  been  issued  upon  a 
judgment  rendered  by  him,  and  has  been 
returned  nullu  bona,  is  not  admissible  in 
evidence.  The  fact  must  appear  from  the 
certified  copy  of  the  execution  and  of  the 
officer's  return  thereto.  Carr  v.  Touse,  90 
D.  470. 

The  certificate  of  the  secretary  of  state 
accompanying  a  body  of  laws  is  evidence  in 
criminal  as  well  as  in  civil  causes.  State  v. 
Patterson,  38  D.  699. 

The  assessor's  official  valuation  is  not  com- 
petent evidence  to  show  the  value  of  land  in 
controversy.    Flint  v.  Flint,  83  D.  615. 

The  certificate  of  a  marine  inspector  as  te 
the  condition  and  seaworthiness  of  a  vessel, 
in  connection  with  his  oath  that,  although 
he  has  no  independent  and  distinct  recollec- 
tion of  the  facts  therein  stated,  so  far  as  he 
remembers,  the  statements  therein  contained 
were  true  at  the  date  thereof,  is  competent 
evidence  of  the  facts  therein  stated.    It  is 
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in  ito  nature  a  semi-official  document,  and 
although  not  made  in  pursuance  of  any  posi- 
tive enactment  or  rule  of  law,  ranks  with 
entries  made  by  bank  clerks,  messengers, 
and  other  similar  agents.  Perkins  v.  Augusta 
Ins.  etc  Co.,  71  D.  654, 

The  certificate  of  the  result  of  an  analysis 
of  milk  by  the  sworn  inspector,  appointed 
under  the  Massachusetts  statute,  is  admis- 
sible in  evidence  in  a  criminal  prosecution, 
provided  he  also  testifies  at  the  trial  to  the 
same  facts  which  are  stated  therein;  and  in 
such  case,  the  admission  of  the  certificate  in 
evidence  before  he  testifies  furnishes  no 
ground  for  a  new  trial,  after  a  verdict  of 
guilty.    Com.  v.  Waite,  87  D.  711. 

Two  certificates,  attesting  different  rec- 
ords, with  a  common  signature  and  seal, 
instead  of  one  certificate  for  both  cases, 
should  not  be  considered  fatally  defective, 
where  the  two  cases  constitute  an  original 
suit  and  a  collateral  case  of  garnishment. 
Ounn  v.  Howell,  73  D.  484. 

824.  Notarial  certificates.*— The  cer- 
tificate of  a  notary  under  his  notarial  seal  is 
prima  facie  evidence  that  he  is  a  notary  duly 
commissioned.  Browne  v.  Philadelphia  Bank, 
9D.  463. 
s  A  notary's  certificate  is  prima  facte  suffi- 
cient evidence  that  notice  of  non-payment  of 
a  check  was  properly  directed.  Crocker  v. 
Crane,  34  D.  228. 

Entries  made  by  a  notary  in  the  usnal 
mode  of  business,  and  authenticated  by  his 
oath,  are  admissible  in  evidence,  although 
he  cannot  remember  the  facts  stated  in  such 
entries.     Spatm  v.  BaltgeU,  46  D.  346. 

The  protest  of  a  notary  is  admissible  to 

Srove  the  facts  therein  stated,  if  it  was 
rawn  up  at  the  time  the  facts  occurred, 
and  the  notary  swears  generally  that  the 
protest  is  true,  though  on  cross-examination 
he  states  that  he  has  no  recollection  of  the 
facts,  except  /rom  such  protest.    lb. 

A  notary's  protest  is,  evidence  of  notice  to 
the  indorser  of  a  note  of  non-payment  by 
the  maker.  Browne  v.  Philadelphia  Bank, 
9  D.  463;  although  there  is  testimony  tend- 
ing to  show  that  the  notice  was  given,  not 
by  the  notary,  but  by  a  person  employed  by 
him,  and  that  the  notary  knew  nothing  of 
the  facts,  except  from  Information  derived 
from  such  person,  and  the  jury  must  deter- 
mine from  all  the  evidence  whether  notice 
was  duly  given  or  not.  Stewart  v.  Allison, 
9D.  433. 

A  marginal  entry  in  the  book  of  a  de- 
ceased notary,  opposite  the  protest  of  the 
dishonor  of  a  bill,  stating  "indorser  duly 
notified  in  writing,"  is  admissible  as  evi- 
dence. Bell  v.  Perkins,  14  D.  746.  Such 
books  or  entries  are  admissible,  because  they 
contain  memoranda  made  by  a  person  in  the 
ordinary  course  of  his  business,  of  acts  or 


*  Protest  of  bill  or  note  as  evidence,  see  note,  96 
D.  602-612. 
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matters  which  his  duty  in  such  business  re- 
quires him  to  do  for  others.  Spasm  v.  Bale* 
tell,  46  D.  346. 

The  certificate  of  a  notary  who  is  a  stock- 
holder in  a  bank  suing  the  indorser  on  a 
note  is  admissible  to  prove  demand  and 
notice.  Herkimer  Co.  Bank  v.  Cox,  34  D. 
220. 

The  minutes  of  the  proceedings  of  a  for- 
eign notary  public  in  protesting  a  bill  of 
exchange  are  to  be  considered  as  records  by 
the  courtesy  of  nations,  and  a  copy  of  such 
minutes  under  the  hand  and  notarial  seal  of 
the  notary  is  sufficient  evidence  of  the  pro- 
test of  a  foreign  bill  of  exchange  for  non- 
acceptance.     Bryden  v.  Taylor,  3D.  554. 

225.  Surveyors'  certificates,  notes, 
and  reports.  — The  statute  requiring  snr» 
veys  to  Be  recorded  does  not  make  record* 
ing  a  prerequisite  to  their  admissibility  as 
evidence.    McLawrin  v.  Salmons,  52  D.  5631 

A  survey  is  not  evidence  without  showing 
an  authority  to  make  it,  or  proving  that 
suoh  authority  existed  and  was  afterwards 
lost     Wilson  v.  8toncr,  1 1  D.  664. 

Possession  for  more  than  thirty  years  un- 
der a  survey  in  the  handwriting  of  an  assist- 
ant deputy  surveyor,  indorsed  "copied  for 
return,  together  with  a  memorandum  in 
the  same  handwriting,  that  there  was  an 
authority  to  make  the  surrey,  the  lines  of 
which  are  marked  on  the  ground,  is  not 
sufficient  to  raise  a  legal  presumption  of  an 
authority  to  make  the  survey.    Io. 

226.  Copies  and  transcripts  from 
public  records.  —  An  attested  copy  of  a 
recorded  instrument  is  not  competent  evi- 
dence where  the  original  would  not  be.  £es- 
Christ  v.  BasBn,  42  D.  251. 

The  copy  of  a  recorded  title  bond  is  not 
admissible  in  evidence,  without  first  account- 
ing for  the  absence  of  the  original.  Har- 
mon v.  James,  45  D.  296. 

The  copy  of  a  deed  when  established  will 
be  treated  as  the  original  for  all  purposes. 
Beverly  v.  Burke,  54  D.  351. 

A  certified  copy  of  an  authenticated  copy 
of  a  will  made  in  another  state,  and  probated 
there,  admitted  to  probate  and  recorded  in 
Mississippi,  is  competent  evidence  under  the 
Mississippi  statute.  Montgomery  v.  MiUiken, 
43  D.  507. 

Certified  extracts  from  rent-rolls  kept  in 
Maryland,  in  the  several  counties  under  the 

Sroprietarv  government,  are  competent  evi- 
ence  in  all  cases  of  controverted  possession, 
where  possession  is  relied  on  as  evidence 
from  which  to  presume  a  grant,  to  show  who 
were  the  possessors  at  the  period  in  question. 
Casey  v.  Inloes,  39  D.  658. 

An  extract  from  the  journals  of  the  legis- 
lature to  be  admissible  in  evidence  must  be 
certified  to  by  the  clerk.  Thomson  v.  Qail- 
lard,  45  D.  778. 

It  is  error  to  admit  as  evidence  a  certified 
list  of  voters,  ordered  by  the  board  of  regis* 
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tra-tion  to  be  stricken  from  the  list  of  regis- 
tered voters.  Only  the  record,  or  a  copy 
thereof  properly  certified  to  be  a  copy,  is  so 
admissible.     Pkares  v.  State,  100  D.  777. 

Certified  copies  of  papers  in 
—  A  transcript  from  a  district  court 
of  the  United  States  is  sufficiently  authenti- 
cated when  it  is  under  the  seal  of  the  court, 
and  is  certified  by  the  clerk  to  be  a  "full, 
true,  and  complete  copy  of  the  record." 
Adams  r.  Lkktr,  25  D.  102. 

228.  of  judgments.  —  The  copy  of 

the  decree  of  the  circuit  court  of  the  United 
States  is  the  only  legal  testimony  to  prove 
the  facts  stated  in  it.  HammaU  v.  Emerson, 
46  D.  598. 

An  exemplified  copy  is  the  proper  evidence 
to  prove  a  judgment;  neither  the  records  nor 
the  minutes  should  be  received  where  this 
be  obtained.  Where  the  judgment  has 
been  recorded,  an  exemplified  copy  can- 
of  course,  be  produced.  Lotory  v. 
Cady9  U  D.  628. 

In  an  action  by  an  execution  defendant 
against  the  assignee  of  the  execution  to  re- 
cover money  paid  thereon,  the  exemplifica- 
tion of  the  judgment  and  the  execution 
against  the  defendant,  and  the  exemplifica- 
tion of  a  judgment  and  an  execution  against 
another  defendant  for  the  same  debt,  which 
show  that  the  execution  plaintiff  through 
whose  personal  representatives  the  assignee 
claimed  title,  had  received  payment  for  the 
admissible  in  evidence,  notwith- 
_  the  objection  that  the  judgments 
sad  executions  are  not  between  the  parties 
to  the  suit     Logan  v.  Sumter,  73  D.  755. 

A  judge's  certificate  to  a  transcript  of  a 
judgment  of  another  state,  signed  by  "a 
presiding  judge,"  or  by  "one  of  the  judges," 
it  sufficient  under  section  2348  of  the  Iowa 
code.     LattereU  v.  Cook,  63  D.  428. 

929.  of  records  of  courts.  —The 

copy  of  the  record  of  a  suit  is  the  best  evi- 
dence of  the  particular  indebtedness  of  the 
defendant  in  execution,  in  a  proceeding  to 
enforce  the  execution  against  property  al- 
leged to  have  been  fraudulently  transferred 
by  such  defendant.  Mills  v.  Howeth,  70  D. 
S31. 

A  certified  copy  of  part  of  a  judicial  record 
is  not  admissible  in  evidence.  PhiUpeon  v. 
Bates,  22  D.  444;  unless  it  is  offered  simply  to 
■how  the  fact  that  there  was  a  judgment  in 
order  to  support  an  execution.  Lee  v.  Lee, 
64  D.  247. 

Transcript  of  a  record  is  admissible  as  sec- 
ondary evidence  only  upon  proof  of  loss  or 
destruction  of  the  original  record.  Lipscomb 
v.  Postell,  Tl  D.  651. 

The  correct  copy  of  the  judgment  roll  in 
an  action  in  another  state,  certified  as  such, 
is  an  entire  copy  of  the  record,  and  suffi- 
ciently certified.  Clark  v.  Depew,  64  D.  717. 
A  properly  authenticated  transcript  of 
of  one  state  court  is  admissible  as 


debt, 


evidence  in  the  courts  of  another;  and  it  will 
be  presumed  that  such  court,  whether  of 

general  or  of  special  and  limited  jurisdiction, 
ad  power  over  the  subject-matter  of  adju- 
dication until  the  contrary  appears.  Slaugh- 
ter ▼.  Cunningham,  60  D.  463. 

Erasures  and  interlineations  appearing 
upon  the  face  of  an  exemplification  of  the  re- 
cord of  a  judgment  of  a  foreign  country,  if  they 
are  verified  oy  the  initials  of  the  clerk  of  the 
court,  will  be  presumed  to  hare  been  made 
by  him  at  the  time  he  authenticated  the  roll, 
and  are  immateriaL  Latter  v.  Westcott,  82 
D.  404. 

The  record  of  proceedings  against  an  ad- 
ministrator and  his  sureties  in  one  state,  in- 
stituted by  one  of  the  distributees  of  an 
estate  for  his  distributive  share,  had,  without 
notice  to  the  administrator,  and  which  re- 
sulted in  a  decree  against  the  heirs  of  a  de- 
ceased surety  for  their  proportional  part  of 
the  sum  due,  and  followed  by  supplemen- 
tary proceedings  in  execution  returned  satis- 
fied, is  invalid  as  the  foundation  of  an  action, 
in  a  sister  state,  against  the  administrator, 
for  want  of  notice;  but  it  is  admissible  in  an 
action  against  him  by  the  heirs  for  money 
paid,  as  prima  facie  evidence  of  the  sum  due 
by  the  administrator,  of  the  obligation  of  the 
heirs  to  pay,  of  the  assent  of  the  administra- 
tor to  the  payment,  and  of  the  actual  pay- 
ment of  the  money.  Snider  v.  Oreathouse, 
63  D.  64. 

The  certified  copy  of  a  transcript  from  the 
docket  of  a  justice  of  the  peace  is  properly 
admitted  in  evidence  in  an  action  on  a  for- 
eign judgment  rendered  on  appeal  from  the 
justice's  court,  where  the  transcript  is  em- 
braced in  the  certified  copy  of  the  record  of 
the  court  wherein  the  judgment  sued  upon 
was  rendered,  and  forms  a  part  of  its  entire 
record.    Clemmer  v.  Cooper,  95  D.  720. 

The  transcript  of  a  suit  of  a  sister  state  is 
not  evidence  of  any  fact  that  can  only  be 
collected  from  it  by  inference.  McCravey  v. 
Remson,  54  D.  194. 

280.  Copies  of  deeds.  —The  copy  of  a 
deed,  certified  or  authenticated  according  to 
statute,  is  admissible  in  evidence  where  the 
original  is  lost  or  not  under  the  control  of 
the  party  offering  the  copy.  I  licks  v.  Cole* 
man,  85  D.  103. 

Under  the  Missouri  code,  certified  copies 
of  deeds  of  conveyance  may  be  received  in 
evidence  upon  proof  that  the  originals  are 
not  "  within  the  power  "of  the  party  offering 
the  conies.  Ana  the  words  "within  the 
power  are  to  be  construed  as  not  within  his 
control  or  possession,  nor  within  the  posses- 
sion of  his  agent,  servant,  or  bailee.  Barton 
v.  Murrain,  72  D.  259. 

A  certified  copy  of  a  deed  conveying  mili-  ' 
tary  bounty  land  in  Missouri,  which  u  exe- 
cuted in  another  state,  and  there  acknowl- 
edged in  accordance  with  the  laws  of  such 
state,  but  not  in  accordance  with  the  law  of 
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Missouri,  can  only  be  read  in  evidence  upon 
proof  of  the  loss  or  destruction  of  the  original. 
Bat  such  loss  will  be  presumed  from  proof 
that  search  has  been  made  in  the  proper  place 
and  by  the  proper  person,  and  that  the  in- 
strument cannot  be  found  after  due  diligence 
has  been  used  in  looking  for  it.     lb. 

The  copy  of  a  deed  is  not  evidence  under 
Georgia  registry  laws,  unless  the  original 
appears  to  nave  been  properly  admitted  to 
record.     OUver  v.  Persona,  76  D.  657. 

To  authorise  the  reading  as  evidence  a 
certified  copy  of  a  deed  registered  in  another 
state,  it  is  necessary  to  prove  that  by  the 
law  of  that  state  such  instruments  were  re- 

Iuired  to  be  recorded.  Lee  v.  Mathews,  44 
K  498. 

An  exemplified  copy  of  a  deed  is  not  ad- 
missible in  evidence  to  prove  title  to  the 
land  which  the  deed  purports  to  convey, 
unless  it  appears  to  have  been  executed  with 
all  the  essential  formalities  required  to 
warrant  its  enrollment  under  the  laws  of  the 
state.    Budd  v.  Brooke,  43  D.  321. 

Certified  copy  of  recorded  deed  not  proved 
or  acknowledged,  nor  officially  attested,  and 
signed  only  with  the  grantor  s  mark,  is  in- 
admissible in  evidence  for  any  purpose,  it 
not  having  been  shown  that  the  original 
deed  ever  existed.  Watson  v.  Tindal,  71  D. 
142. 

A  record  copy  of  a  deed  whioh  is  not  re- 
quired to  be  enrolled  cannot,  in  general,  be 
received  in  evidence,  but  if  possession  has 
been  held  under  it  for  upward  of  thirty-nine 
or  forty  years,  a  certified  copy  may  be  given 
in  evidence.     Q'Utings  v.  Hall,  2  D.  502. 

A  certified  copy  from  the  registry  of  a 
deed  purporting  to  have  been  executed  under 
the  authority  of  a  corporation,  by  its  presi- 
dent, is  admissible  without  proof  that  the 
president  had  authority  to  execute  it.  Cham' 
berlain  v.  Bradley,  3  R.  331. 

The  effect,  as  evidence,  of  copies  of  original 
deeds  is  not  defeated  by  the  fact  that  they 
are  attached  to  the  amended  instead  of  the 
original  petition,  and  thus  introduced,  where 
the  agreement  was  to  waive  the  introduction 
of  original  deeds,  and  consent  by  defendant 
to  the  admission  of  copies  "attached  to  the 
original  petition. "  Curl  v.  Watson,  95  D. 
763. 

The  office  copy  of  a  deed,  when  admissible 
in  evidence  at  all,  may  be  admitted  at  any 
time,  and  no  exception  lies  to  its  admission 
into  a  case  at  any  particular  time.  Hovey  v. 
Clutee,  83  D.  514. 

The  rule  stated  as  to  when  an  office  copy 
of  a  deed  may  be  read  in  evidence  under  the 
statute  and  rule  of  court.     lb. 

281.  Copies  of  records  of  land-office. 
—  A  copy  of  a  United  States  land  patent, 
properly  certified,  is  admissible  in  evidence 
upon  proof  of  the  loss  of  the  original. 
Stephenson*.  Doe,  46 IX  489;  Lacey  v.  Davis, 
66  D.  524. 


The  exemplification  of  a  patent  oertified 
by  the  commissioner  of  the  general  land- 
office  may  be  received  in  evidence  without 
proof  of  the  loss  of  the  original.  Barton  ▼. 
Murrain,  72  D.  259. 

The  original  deed  of  relinquishment  to  the 
state  by  the  grantee  of  public  land  is  an. 
archive,  and  a  copy  oertified  as  such  by  the 
keeper  of  the  records  is  admissible.  JHbem 
v.  MiUer,  78  D.  571. 

An  original  deed,  on  file  in  the  office  of 
the  commissioner  of  public  lands,  if  not  an 
archive,  cannot  be  removed  from  the  office, 
and  where  its  non-production  in  evidence  is 
thus  accounted  for,  its  execution  and  con- 
tents may  be  fully  proved  by  a  copy  certified 
by  the  commissioner,  such  copy  being  the 
best  evidence  of  which  the  nature  of  the  oaee 
is  susceptible.    76. 

7.  Other  Documentary  Evidence. 

838.  Entries  and  memoranda  in  offi- 
cial registers.41—  Registers  of  births,  mar- 
riages, and  burials  are  competent  evidence 
to  prove  pedigree,  and  when  the  original  is  of 
a  public  nature,  and  is  admissible,  an  exam- 
ined copy  is  equally  admissible.  Jackson  v. 
King,  15  D.  468. 

A  church  record  of  births,  deaths,  and 
burials  is  not  competent  to  prove  births* 
Sitler  v.  Oehr,  61  R.  207. 

Records  of  a  post-office  are  admissible  to 
show  the  transactions  of  the  office,  but  are 
not  conclusive.  Merriam  v.  Mitchell,  29  D. 
514. 

A  record  kept  as  required  by  the  post- 
office  department  regulations,  in  accordance 
with  the  act  of  Congress  providing  therefor, 
of  registered  letters  received  at  a  post-office, 
is  admissible  in  evidence  without  the  testi- 
mony of  clerk  who  actually  kept  it  Ourney 
v.  Howe,  69  D.  299. 

A  mistake  in  entering  the  date  of  the  re- 
ceipt of  a  letter  in  the  record  of  registered 
letters  kept  by  a  post-office  will  net  conclude 
party  endeavoring  to  prove  sending  of  letter 
at  certain  time,  and  the  mistake  may  be 
shown  by  testimony  of  the  postmaster  as  to 
the  ordinary  course  of  the  mails,  or  by  ether 
evidence.    lb. 

The  custom-house  register  is  not  prima 
fade  evidence  of  ownership  against  those 
named  therein  as  owners,  unless  it  be  con- 
nected with  them  by  evidence  aliunde  as 
being  their  adopted  act  Jones  v.  Pitcher, 
24  D.  716. 

In  an  action  on  a  town  treasurer's  bond, 
his  official  books  of  account  and  reports  are 
presumptive  evidenos  against  him  end  his 
sureties.  Town  of  Union  v.  Serines,  43  R. 
369.  m     „ 

A  book  purporting  to  be  a  register  of  sales 
of  confiscated  estates,  under  the  New  York 

*  Books  of  account  of  public  officer  are 
elusive  against  him  and  his  sureties,  see  as 
JL2fts-asZ 
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statute  of  1784,  bat  not%uthentioeted  by  the 
signature  of  the  commissioner  or  of  any  au- 
thorised person,  and  not  shown  to  have  been 
found  in  the  commissioner's  possession,  or 
among  his  papers  if  he  is  dead,  is  not  evi- 
dence of  a  sale  stated  therein,  though  it  has 
been  in  the  clerk's  office  for  many  years. 
Jackson  t.  Miller,  21  D.  316. 

283.  Entries  in  family  records. — 
Entries  in  a  family  Bible  are  admissible  to 
wore  the  date  of  birth,  when  primary  evi- 
dence cannot  be  obtained.  8nch  entries  are 
secondary  evidence,  and  are  excluded  when 
better  evidence  is  shown  to  be  accessible. 
They  come  within  the  general  rule  which 
excludes  secondary  when  primary  evidence 
can  be  obtained.  Campbell  v.  Wilson,  76  1>. 
67;  Woodard  v.  Spiller,  25  D.  139. 

Such  an  entry  as  to  the  birth  of  a  child  is 
admissible  in  an  action  brought  by  the  father 
against  a  justice  for  unlawfully  solemnising  a 
marriage  with  such  child  while  a  minor,  and 
the  testimony  of  the  father  is  admissible  to 
prove  such  entry.  Carskadden  v.  Poorman, 
36  D.  145. 

334.  Entries  in  books  of  corpora- 
tions, generally.  — Books  and  minutes  of 
a  corporation  are  competent  evidence  of  the 
proceedings  of  the  corporation.  Noriii  R.  M. 
Co.  t.  Shrewsbury  Church,  53  D.  258;  in  con* 
trorersies  between  the  members,  especially 
if  produced  at  the  call  of  the  adverse  party; 
bet  they  are  not  evidence  against  strangers. 
Com.  t.  Woetper,  8  D.  628.  But  it  must  ap- 
pear that  they  are.  the  corporation  books, 
and  that  they  have  been  kept  as  such,  and 
the  entries  made  by  the  proper  offioer,  or 
•erne  other  person  in  his  necessary  absence. 
It  is  not  sufficient  that  the  books  are  in  the 
hand-writing  of  one  who  appears  from  the 
entries  therein,  and  in  no  other  way,  to  have 
been  the  secretary.  Highland  Turnpike  ▼. 
MeKean,  6  D.  324. 

In  an  action  on  an  oral  contract  of  insur- 
ance, to  recover  for  a  loss,  the  company's 
book  of  entries  of  risks  taken,  in  which  the 
alleged  contract  m  not  entered,  is  not  admis- 
sible to  prove  that  there  was  no  contract. 
Saxhorn  v.  F.  1.  Co.,  77  D.  419. 

336.  Entries  in  books  of  banks.  — 
The  books  of  a  bank,  when  they  are  proved 
to  have  come  from  the  proper  repository,  are 
received  as  evidence  without  further  proof. 
Merchants9  Bank  v.  Bawls,  50  D.  394. 

The  books  of  the  bank  where  one  keeps 
his  deposit,  supported  by  the  oath  of  the 
book-keeper,  are  admissible  to  show  what 
money  he  had  in  the  bank  at  a  particular 
time.  Jordan  v.  Osgood,  12  R.  731.  If  the 
clerk  who  made  the  entries  is  dead  or  insane, 
or  out  of  the  jurisdiction  of  the  court,  the 
books  may  be  admitted  on  proving  his  hand- 
writing. Union  Bank  v.  Knapp,  15  D. 
182. 

A  memorandum  or  entry  made  in  the  book 
ef  a  banker  or  merchant  at  the  time  of  the 
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transaction,  and  in  the  presence  of  all  the 
parties,  plaintiff  and  defendant,  is  part  of 
the  res  geeks,  and  the  book  is  admissible  in 
evidence  to  show  it,  and  to  corroborate  the 
memory  of  witnesses.  Reviere  v.  Powell,  34 
R.94. 

In  an  action  against  the  surety  of  the  teller 
of  a  bank,  the  entries  made  by  the  latter  in 
a  book  kept  by  him  in  the  bank  are  evidence 
against  the  surety.  State  Bank  v.  Johnson, 
12  D.  645. 

Where  the  messenger  of  a  bank  has  ab- 
sconded, and  cannot,  after  due  diligence,  be 
found  within  the  jurisdiction  of  the  court,  a 
memorandum  in  a  book  kept  by  him,  show- 
ing that  notice  of  dishonor  of  a  note  was 
Siven  to  the  indorser,  is  admissible  in  evi- 
enoe.    North  Bank  v.  Abbot,  25  D.  334. 

Parol  evidenoe  of  the  cashier  of  the  bank 
is  admissible  in  such  a  case  to  explain  such 
memorandum.    76. 

It  is  for  the  jury  to  determine,  on  such 
evidenoe,  whether  notioe  was  actually  given 
or  not.     lb. 

A  party  who  introduces  in  evidenoe  the 
books  of  a  bank  cannot  attack  or  discredit 
them  as  a  whole,  but  may  show  errors  in 
particular  items.  Merchants' Bank  v.  Bawls, 
50  D.  394. 

Whether  the  ledger  of  a  bank,  produoed 
by  the  president,  is  prima  facie  evidence  of 
the  credits  contained  therein,  qucsre.  Was* 
son  v.  Phoenix  Bank,  41  D.  500. 

286.  Private  books  of  account.*— » 
1.  When  admissible.— The  South  Carolina 
act  does  not  authorise  the  admission  of  books 
of  account  as  evidence,  but  it  recognises  the 
custom  of  admitting  them  as  having  become 
law.     Boyd  v.  Ladson,  17  D.  707. 

Merchants,  traders,  and  handicraftsmen 
are  spoken  of  in  the  act,  the  provisions  of 
which  relate  to  shop  books,  merchants'  ac- 
counts, and  accounts  for  work  done.    lb. 

The  act  has  been  extended  to  oases  within 
its  spirit,  though  not  within  the  letter;  as  to 
millers  for  sawing  and  selling  lumber,  and  to 
printers  for  advertising.    lb. 

Mechanics'  accounts  are  admissible  to 
prove  performance  of  a  particular  job  and 
articles  furnished,  but  the  articles  must  be 
specified,  and  a  general  charge  for  work. and 
labor,  it  seems,  is  not  good.    lb. 

A  ferryman's  books  have  been  held  admis- 
sible, but  this  is  doubtfuL     76. 

Books  of  original  entries  of  a  tailor  are  ad- 
missible, although  the  charges  are  made  after 
the  work  is  out  and  delivered  to  a  journey- 
man, but  before  it  is  completed,  such  being 
the  usual  manner  in  which  the  books  were 
kept.     Kaugldey  v.  Brewer,  16  D.  554. 

The  books  into  which  one  of  two  partners 
in  the  butcher  business  copies  the  items  of 
meat  sold  and  delivered,  made  by  the  other 
partner  in  chalk  on  the  wagon,  as  he  delivers 

*  Rooti  of  account  at  evidence,  »ee  note,  16  O. 
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the  meat,  are  admissible  as  books  of  original 
entries.     Smitfi  v.  San/ord,  22  D.  415. 

A  sh ingle  upon  which  a  woodman  kept  an 
account  of  the  quantity  of  timber  hewn  by 
him  in  the  woods  from  day  to  day,  under  a 
contract  with  another  who  took  away  the 
timber  without  a  survey,  is  admissible  in 
an  action  brought  by  such  woodman's  ad- 
ministrator against  the  employer  to  recover 
the  value  of  such  labor.  Kendall  v.  Field, 
30  D.  728. 

The  book  of  a  mechanic  is  competent  evi- 
dence of  work  done  or  materials  furnished 
at  his  shop  in  the  way  of  his  trade.  WJute 
t.  St.  Philip's  Church,  39  D.  125. 

Account-books,  verified  by  oath,  are  not 
secondary  evidence,  nor  to  render  the  aame 
admissible  is  it  necessary  to  show  the  loss 
of  other  evidence.  Mathes  v.  Robinson,  41 
D.  505. 

A  book  of  original  entries  kept  by  a  de- 
ceased boarding-house  keeper,  in  the  form  of 
a  ledger,  is  admissible  in  evidence,  on  proof 
of  his  handwriting.  OdeU  v.  Culbert,  42  D. 
817. 

An  account  of  sales  rendered  by  an  agent 
to  his  principal  is  admissible  in  evidence 

r'nst  the  shipper,  if  the  former  was  also 
agent  of  the  latter.     Ball  v.   Bank  of 
Alabama,  42  D.  649. 

Merchant's  books,  to  be  evidence  of  sale 
and  delivery,  must  contain  the  original 
entries,  which  must  be  such  as  are  usually 
made  in  the  course  of  business.  Thompson 
T.  Porter,  53  D.  653. 

Want  of  date  in  a  memoradum-book  is  no 
objection  to  its  admission  in  evidence  to 
prove  an  account.  The  date  of  the  account 
may  be  proved  by  other  evidence.  Doster 
v.  Brown,  71  D.  153. 

2.  When  inadmissible — A  memorandum- 
book,  having  alterations  and  erasures  in 
amounts,  kept  by  a  party  himself,  is  not 
admissible  in  evidence.  Doster  v.  Brown,  71 
D.  153. 

Evidence  of  the  pecuniary  condition  of  a 
person  is  admissible,  in  a  case  where  the 
question  to  be  determined  is  the  validity  of 
a  promissory  note,  part  of  the  consideration 
of  which  consists  of  sums  of  money  alleged 
to  have  been  advanced  by  such  person. 
But  to  rebut  this  evidence,  his  book  of 
accounts,  showing  only  the  amounts  claimed 
to  be  due  to  him,  but  containing  no  entries 
of  debts  due  by  him,  and  without  any  cor- 
roborating circumstances  tending  to  prove 
that  the  accounts  are  full  and  correct,  is 
inadmissible.     8mUfi  v.  Vincent,  38  D.  52. 

A  partner  is  not  competent  to  establish 
part  of  an  account  in  his  own  favor;  and 
original  entries  made  by  him  in  books  of 
account  are  not  admissible  to  prove  the 
account.     Burr  v.  Byers,  52  D.  239. 

A  billiard-table  keeper's  books  are  not  ad- 
missible in  South  Carolina,  Boyd  v.  Ladson, 
17  D.  707. 
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A  book  of  a  mechanic  is  not  competent 
evidence  to  prove  work  done  or  materials 
furnished  outside  of  his  shop,  or  on  the 
premises  of  the  person  to  be  charged,  nor 
where  the  entry  is  a  general  one  showing  tho 
aggregate  charge  or  general  result,  ana  not 
the  several  items  comprised  in  such  aggre- 
gate or  result.  White  v.  SL  Philip's  Church, 
39  D.  125. 

A  merchant's  books,  where  a  pass-book  is 
kept,  or  where  goods  are  delivered  on 
another's  order,  are  not  admissible  unless 
the  absence  of  the  pass-book  or  order  in 
explained.     Thomson  v.  Porter,  53  D.  653. 

A  copy  of  items  of  account  made  from  a 
merchant's  account-book  and  sworn  to  by 
him  is  inadmissible  to  establish  such  account 
in  an  action  for  goods  sold  and  deliverod, 
although  the  books  themselves  have  been 
burned.     Creamer  v.  Shannon,  63  D.  226. 

Account-books  are  not  evidence  as  to  tho 
time  of  visits  made  by  a  physician  to  a  pa* 
tient;  they  are  only  written  declarations  as 
to  facts  material  to  the  cause  of  the  physi- 
cian, made  by  himself.  Leighton  v.  Sargent, 
64  D.  323. 

A  memorandum-book,  containing  an  entry 
of  but  a  single  transaction,  is  not  an  uccount- 
book  within  the  meaning  of  the  law,  and  is 
not  admissible,  although  the  entry  was  made 
at  the  time  of  the  transaction  and  in  presence 
of  the  parties.    Ryan  v.  Dunphy,  47  R.  355. 

Ordinary  time-books,  merely  used  to  keep 
the  time  of  the  workmen  for  a  party,  are  not 
admissible  under  a  statute  authorizing  only 
the  admission  of  "  books  of  account  contain- 
ing charges  by  one  party  against  the  other.** 
Van  Every  v.  Fitzgerald,  59  R.  835. 

3^  Effect  as  evidence.  —  A  party's  books 
are  evidence  of  what  positively  appears  on 
them  only,  either  of  debt  or  credit,  but  are 
not  evidence  of  a  negative  character.  Mat- 
tock* v.  Lyman,  46  D.  138. 

Where  nooks  are  admitted  to  support  tho 
counter-claim  of  defendant,  plaintiff  may  use 
the  same  books  to  show  payment  or  settle- 
ment of  it.    lb. 

Shop-books  verified  by  the  oath  of  tho 
party,  though  not  keep  regularly  in  the  man- 
ner of  a  day-book,  may  be  given  in  evidence 
to  the  jury,  who  are  to  judge  of  their  credit. 
Cogswell  v.  DMver,  3  D.  45. 

Shop-books  are  secondary  evidence,  only 
admissible  upon  proof  that  the  persons  sell- 
ing the  goods  are  inaccessible.  They  will 
not  establish  large  items  of  cash,  nor  ac- 
counts of  third  person  transferred  to  de- 
fendants, without  proof  of  the  authority  for 
the  transfer.     Bracken  v.  Dillon,  37  R.  70. 

The  rule  that  makes  shop-books  evidence 
is  founded  in  necessity,  and  they  are  there- 
fore properly  subjected  to  severe  scrutiny* 
Weamsr  v.  Juart,  72  D.  627. 

Shop-books  which  have  acquired  a  general 
reputation  for  inaccuracy  need  not,  when  of- 
fered in  evidence,  be  trusted  by  the  jury,  is* 
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837. or  entries  therein. — 1.  How 

entries  should  be  made. — Books  of  account 
need  not  be  kept  in  any  particular  form  to 
entitle  them  to  admission  in  support  of  the 
accounts;  but  they  must  be  kept  in  such  a 
manner  as  to  show  of  themselves  the  charges 
and  the  nature  thereof.  Gumming*  v.  Nichols, 
33  D.  501. 

Entries  should  be  made  at  or  near  the  time 
of  transaction,  and  the  oath  of  the  party 
must  verify  that  fact.     lb. 

The  precise  day  of  the  month  need  not  be 
affixed  to  the  charge  in  all  cases;  but  books 
are  admissible  when  only  the  month  is  speci- 
fied, if  regular  in  other  respects.     lb. 

Charges  must  be  specific  and  particular; 
but  where  the  charge  is  for  work  and  labor, 
continuing  from  day  to  day,  for  several  days, 
it  is  not  necessary  to  set  down  a  charge  for 
each  day  by  itself.     lb. 

Plaintiff  s  credits  to  defendant  in  his  ac- 
count could  not  be  used  as  evidence  against 
the  defendant's  account,  filed  in  set-off  for 
the  same  subject-matter.     lb. 

Entries  of  the  sale  of  goods  in  a  book  of 
original  entry  made  at  the  time  of  sale,  but 
before  delivery,  are  not  competent  evidence 
to  prove  a  delivery.     Rhoads  v.  Oaut,  27  D. 


ti. 

Such  entries,  to  be  evidence  of  delivery, 
should  be  made  at  the  time  the  goods  are  de- 
livered, or  immediately  afterwards.     lb. 

Arbitrary  signs  or  marks  affixed  to  the 
entry  of  each  article  in  a  book  of  original 
entry,  for  the  purpose  of  indicating  that  it 
has  been  delivered,  and  to  prevent  a  second 
delivery  of  similar  articles,  are  not  evidence 
of  a  delivery,  it  not  appearing  by  whom  they 
were  affixed.     lb. 

2.  What  are  admissible  as  original  entries. 
—  Where  a  servant  in  dealing  with  a  cus- 
tomer makes  memoranda  of  the  transaction, 
and  the  same  night  or  the  next  day  entries 
are  made  by  the  master  in  books  from  these 
memoranda,  such  books  are  books  of  origi- 
nal entries,  and  accompanied  with  the  mas- 
ters oath  are  admissible  as  evidence  to  charge 
the  customer.  fngraham  v.  Bockins,  11  B. 
730.  &  P.,  Sickles  v.  Mather,  32  D.  521; 
Redlich  ▼.  Bauerlee,  38  R.  87. 

Entries  made  by  a  clerk  and  carter,  who  de- 
livers goods,  from  his  memoranda  immedi- 
ately upon  his  return  from  making  such 
delivery,  are  original  entries.  Churchman  v. 
Smith,  36  D.  211. 

In  order  to  admit  entries  made  in  books 
of  account,  even  by  a  deceased  person,  as 
evidence,  it  must  appear  at  least  that  he 
would  have  been  a  competent  witness  to 
testify  between  the  parties  in  ease  he  had 
continued  living.     Burr  v.  Byers,  62  D.  239. 

Where  a  merchant  a  entries  are  made  upon 
a  clerk's  statement,  the  latter  only  can  prove 
delivery  of  the  goods.  Thomson  v.  Porter, 
63  D.  6*3. 

Book  entries  by  a  deceased  copartner  may 


be  proved  to  have  been  made  by  him  in  the 
usual  course  of  business,  and  this  raises  a 
presumption  of  sale  and  delivery,  and  will 
prevail  pro  tanto  unless  rebutted.    lb. 

Plaintiff's  entries  in  a  blotter  are  not  evi- 
dence per  st  in  his  favor,  and  cannot  become 
so  without  being  collaterally  connected  with 
other  facts  ana  circumstances.  At  well  v. 
Miller,  61  D.  294. 

When  a  book  of  original  entries  is  in  pos- 
session of  a  non-resident,  and  the  person  who 
made  the  entries  cannot  be  produced  as  a 
witness,  the  entries  may  be  shown  by  a 
proved  copy.      Vinal  v.  Oilman,  45  R.  562. 

General  rule  as  to  the  admissibility  of 
written  entries  and  declarations  in  evidence 
stated.     Cameron  v.  Rich,  57  D.  747. 

3.  What  entries  are  inadmissible. — Entries 
in  a  tradesman's  books,  transferred  from  his 
slate,  without  showing  who  transferred 
them,  or  that  they  were  transferred  daily, 
are  not  admissible.  Drummond  v.  Hyams, 
18  D.  649. 

Entries  made  in  a  book  of  original  entries 
from  memoranda  made  on  loose  scraps  of 
paper  at  the  time  the  transactions  occurred, 
and  which  have  been  carried  in  the  pocket 
for  several  days,  are  not  evidence.  Vicary  v. 
Moore,  27  D.  323. 

Book  entries  made,  when  no  right  to  make 
them  existed  at  the  time,  are  not  admissible, 
as  where  work  was  done  under  a  special  con- 
tract,  and  entries  thereof  in  the  plaintiff's 
books  were  sought  to  be  used  as  evidence  on 
a  quantum  meruit.  Merrill  v.  Ithaca  etc  Co., 
30  D.  130. 

Original  entries  made  in  the  usual  course 
of  business  are  not  admissible  unless  the 
person  who  made  them  is  produced,  or  is 
shown  to  be  dead.     lb. 

Entries  made  by  one  who  is  living  and 
present  to  verify  them  by  ■wearing  that  he 
believes  them  to  be  true,  are  admissible  in 
evidence,  though  the  party  making  them  has 
forgotten  the  facts.     lb. 

Entries  by  a  blacksmith  on  a  slate,'  and 
transferred  to  a  book  four  or  five  days  after- 
wards, are  not  admissible  as  original  entries 
in  such  book,  though  such  be  the  custom 
among  blacksmiths.  Forsythe  v.  Norcross, 
30  D.  334. 

A  book  of  entries  manifestly  erased  and 
altered  in  a  material  point,  unless  explained 
so  as  to  do  away  with  the  presumptions 
against  it  existing  on  its  face  should  not  be 
admitted.  Churchman  v.  Smith,  36  D. 
211. 

Original  entries  in  books  of  account  made 
by  plaintiff  himself  are  not  admissible  in 
evidence,  although  he  offered  to  verify  them 
by  his  oath  in  open  court.  Burr  v.  Byers, 
52  D.  239. 

An  entry  in  a  vendor's  books  is  not  a  writ- 
ten contract  of  sale,  and  is  not  legal  evidence 
of  a  sale.     Com.  r.  Jeffries,  83  D.  712. 

A  book  entry,  "To  repairing  brick  machine, 
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11,932.76,"  is  madmissihl*.     Corr  v.  Seller*, 
45  R.  370. 

238.  liettevs.  —  1.  Admissible.— Letter* 
written  by  parties  to  the  action,  and  relating 
to  the  res  gesta,  are  admissible.  Tapley  v. 
Tapley,  88  D.  76. 

Letters  written  by  a  vendor's  agents,  act- 
ing within  the  scope  of  their  authority,  and 
their  contents  made  known  to  the  purchaser 
as  an  inducement  to  make  the  purchase,  may 
be  admitted  in  evidence,  but  copies  of  them 
cannot  be  without  proof  that  the  originals 
were  lost.     Hammatt  v.  Emerson,  46  D.  598. 

Letters  addressed  to  and  received  by  a 
party  are  evidence  against  him,  only  so  far 
as  acted  upon  or  sanctioned  by  him,  and 
they  must  in  any  case  be  clearly  identified 
as  having  come  from  his  possession.  Com. 
Eastman,  48  D.  596. 

A  letter  from  a  purchaser  of  a  mineral 
right  may  be  read  to  the  jury  as  evidence  of 
his  fair  dealiug  with  the  seller,  in  an  action 
in  which  the  latter  seeks  to  set  aside  the  con- 
veyance, where  a  witness  testifies  that  he 
received  the  letter  making  an  offer,  and 
communicated  the  same  to  the  seller.  Har- 
ris  v.  Tyson,  64  D.  661. 

Letter-press  copies  of  correspondence  are 
mere  secondary  evidence.  Foot  v.  BenUy,  4  R. 
652. 

The  partial  destruction  or  obliteration  of 
press  copies  of  letters  will  not  render  them 
inadmissible  as  evidence,  if  they  are  identi- 
fied by  testimony.   Com.  v.  Jeffries,  83  D.  712. 

On  the  trial  of  an  indictment,  a  letter 
written  by  the  defendant  to  his  wife*  but 
not  in  the  custody  or  control  of  either  of 
them,  or  any  representative  of  them,  but  in 
the  custody  and  control  of  the  prosecuting 
witness,  is  competent  evidence  against  the 
defendant,  although  a  civil  statute  prohibits 
husband  and  wife  from  testifying  to  any 
communication  by  one  to  the  other  during 
marriage,  and  a  criminal  statute  extends 
the  provisions  in  civil  cases  to  the  "  exami- 
nation" of  witnesses  in  criminal  proceed- 
ings.    State  v.  BuJJington,  27  R.  193. 

The  defendant  notified  the  plaintiff  to 
produce  certain  letters  addressed  to  him, 
which  the  plaintiff  failed  to  do.  There  was 
sufficient  proof  that  the  letters  had  been 
deposited  in  the  post-office  and  directed  to 
the  proper  address  of  the  plaintiff.  Held, 
that  the  presumption  that  the  letters  had 
been  received  by  due  course  of  mail  would, 
perhaps,  be  sufficiently  strong  to  authorize 
the  reading  of  copies  in  evidence,  but  in  tho 
absence  of  such  sufficient  proof  of  mailing 
there  would  be  no  error  in  excluding  them. 
Pfuliips  v.  ScoU,  97  D.  369. 

2.  Inadmissible.  —  A  letter  from  a  captain 
to  his  owner  cannot  be  received  on  the  part 
of  the  owner,  as  evidence  of  the  character 
of  the  property  on  board,  unaccompanied  by 
invoices  or  bills  of  lading.  Crousitlat  v. 
Ball,  2  D.  375. 


A  letter  by  plaintiff  to  his  ageut  is  not 
admissible  to  snow  any  payment  made  by 
plaintiff  if  such  agent '  is  alive.  Groves  v. 
Steel,  46  D.  551. 

In  an  aotion  by  the  broker  against  hie 
customer,  to  recover,  in  case  of  loss  in  pur- 
chase of  stock,  the  letters  of  a  correspond- 
ent in  a  neighboring  city,  are  incompetent  to 
prove  the  purchase  and  subsequent  sale  of 
the  stock  in  obedience  to  orders  from  tho 
broker.    Bosenstock  v.  Tormey,  3  R  125. 

A  letter  written  by  one  party  to  a  trans- 
action to  the  other  party,  after  the  trans- 
action, giving  his  version  of  it,  and  not  an- 
swered by  the  other  party,  is  not  competent 
in  evidence  against  the  latter  as  an  admis- 
sion.   Learned  v.  Tillotson,  49  R.  608. 

A  party  cannot  be  permitted  to  read  in 
evidence  an  unanswered  letter  fr.om  himself 
to  the  adverse  party,  for  the  purpose  of 
proving  the  truth  of  facts  stated  in  it, 
although  it  was  in  reply  to  a  letter  to  him- 
self, which  has  been  put  in  evidence.  Fear* 
ing  v.  Kimball,  81  D.  690. 

889.  Telegrams  are  admissible  against 
a  party  as  evidence  of  his  declarations,  and 
also  as  evidence  tending  to  show  communi- 
cations to  the  person  to  whom  they  were 
addressed,  if  proved  to  be  in  his  hand-writ- 
ing, and  to  have  been  received  at  the  tele- 
graph office,  and  sent  over  the  wires  prop- 
erly directed  to  a  person  who  was  then  liv- 
ing  at  tho  place  of  their  destination.  Com. 
v.  Jeffries,  83  D.  712. 

A  copy  of  a  forged  telegram  and  the 
record  of  its  receipt  at  the  telegraph  office, 
the  original  being  lost,  are  admissible  in  an 
aotion  on  a  promissory  note,  induced  by  such 
telegram,  to  show  the  privity  of  the  holder 
with  the  sending  of  the  telegram.  Betsy. 
Jackson,  3  R.  608. 

A  telegram  delivered  by  the  transmitting 

company  is  admissible  evidence,  where  the 

original  and  the  office  from  which  it  was  sent 

are  beyond  the  jurisdiction  of  the  court. 

Whitden  v.  Merchants' etc  Nat.  Bank,  38  R.  1. 

240.  Books  of  science. —  1.  In  gen' 
eroL* — A  scientific  book  is  incompetent  pri- 
mary evidence.  Tucker  v.  Donald,  45  R. 
416.  And  its  contents  cannot  be  stated  in 
evidence  nor  read  on  argument  to  the  jury. 
Boyle  v.  State,  46  R  41;  except  to  contra- 
dict an  expert  who  bases  his  opinion  upon 
it.    City  of  Blaomington  v.  Shrock,  51  R.  678. 

Professional  books  or  books  of  science  are 
not  admissible,  although  experts  may  be 
asked  their  judgment,  and  the  grounds  of  it, 
which  may,  in  some  degree,  be  founded  on 
books  as  a  part  of  their  general  knowledge. 
Melvin  v.  Easley,  62  D.  171. 

Scientific,  professional,  or  business  books 
or  publications  are  not  evidence  of  the  facta 
stated  therein,  though  admissible  to  show 
the  state  of  invention,  the  course  of  compo- 

•  Books  of  science,  whether   admissible, 
note,  44  K.  61-4>8. 
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sinon,  the  meaning  of  words,  or  the  theories 
or  opinions  prevailing  in  the  age  in  which 
they  were-  written.  State  v.  Brown,  70  D. 
168. 

The  Carlisle  tables  are  admissible  in  evi- 
dence to  show  expectation  of  human  life, 
they  being  standard  tables  on  that  subject. 
Donaldson  v.  Mi**i**ippi  etc  R.  R.  Co.,  87  D. 
391. 

Carlisle  tables  may  be  admitted  to  show 
expectancy  of  wife's  life  in  an  action  against 
i  railroad  company,  by  a  husband  and  wife, 
for  permanent  injuries  received  by  the  wife, 
when  the  evidence  shows  that  by  reason  of 
such  injuries  a  servant  had  been,  and  prob- 
ably would  have  to  be,  employed  to  do  the 
work  the  wife  had  been  accustomed  to  do. 
The  length  of  time  that  the  wife  would  prob- 
ably live  affords  some  data  proper  for  the 
jury  to  consider  in  determining  the  amount 
of  pecuniary  damage  occasioned  by  the  in- 
jury. McDonald  v.  Chicago  etc.  R.  R.  Co.,  96 
D.  114. 

In  an  action  to  recover  damages  for  neg- 
ligently causing  death,  the  Northampton 
tables  are  competent  evidence  to  show  the 
probable  duration  of  the  life  of  the  deceased, 
which  is  an  element  in  estimating  damages. 
Sautter  v.  N.  T.  C.  R.  A  Co.,  23  R.  18. 

An  almanac  is  admissible  in  evidence  to 
prove  the  hour  of  moon-rise  on  a  past  night, 
Mun&kower  v.  State,  39  R.  414.* 

2.  Book*  of  law  and  medicine,  —Common 
opinion  among  eminent  jurists  may  be  ap- 
pealed to  as  evidence  of  what  the  law  was 
considered  to  be,  on  a  point  to  which  there 
are  no  cases  to  the  contrary.  Armstrong  v. 
Buteem,  59  D.  115. 

Medical  books  cannot  be  read  to  a  jury 
against  the  objection  of  the  other  side,  even 
if  it  be  said  that  only  such  works  of  good 
and  established  authority  should  be  read. 
Aekwortk  v.  KHtridge,  59  D.  178;  Sailing  v. 
Town  of  Thorp,  41  R.  60.+ 

341.  Flats,  plana,  and  surveys,  — 
A  plan,  verified  as  correct  by  one  who  made 
it,  may  be  exhibited  to  the  jury,  in  an  action 
involving  the  title  to  lands,  and  an  inquiry  in 
Bsference  to  lines,  with  the  usual  accompani- 
ments of  marked  trees  and  monuments,  and 
though  not  substantive,  independent  evidence 
of  itself,  may  be  used  iu  evidence  in  connec- 
tion with  the  testimony  of  the  person  mak- 
ing it,  and  all  the  evidence  in  the  case  relative 
to  the  various  objects  shown  upon  it,  and 
may  be  taken  by  the  jury  when  they  retire 
to  make  their  verdict.  Wood  v.  Willard,  84 
D.  659. 

A  plan  or  survey  without  date  may  be  ad- 
mitted in  evidence.  Oibeon  v.  Poor,  53  D. 
216. 

A  map  and  certificate  of  survey  are  not 
conclusive  evidence  per  ee  that  the  lines  were 

•  Almanac,  when  admissible,  see  note,  SO  R.  416. 
t  Medical  works,  when  admissible,  see  notes,  69 
D.  180-187;  51 R.  680-688. 
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run  as  marked  en  them,  but  they  are  open 
to  explanation  by  the  surveyor,  ifewman  v. 
Footer,  34  D.  98. 

An  ancient  survey  of  land,  made  under  the 
owner's  direction,  and  for  his  convenience, 
is  not  evidence  for  him  or  those  claiming 
through  him.    Jone*  v.  ffuggin*,  17  D.  567. 

A  draft  of  a  survey,  proved  to  be  correct, 
is  admissible  in  evidence,  as  explanatory  of 
what  the  surveyor  testified  he  had  done  in 
making  the  survey.  Hoe*  v.  Furman,  44  D. 
129. 

243.  Harine  protests  and  surveys, # 
—  A  marine  protest  is  merely  considered  as 
a  voluntary  affidavit;  for  a  notary  public  has 
no  authority  to  take  such  protest  under  the 
lex  mereatorku  Patterson  v.  Maryland  in** 
Co.,  5  D.  419. 

The  protest  el  the  captain  is  not  the  best 
evidence  the  nature  of  the  transaction  admits 
of;  it  is  not  to  be  considered  as  a'deposition 
de  bone  eeee;  and  it  cannot  be  used  as  prima 
fade  evidence  only.    lb. 

A  protest  of  the  captain  and  crew  of  a  boat 
employed  in  inland  navigation  is  not  evi- 
dence.   Oordon  v.  Little,  11  D.  632. 

In  an  action  on  a  policy  of  insurance  on  a 
vessel,  the  captains  protest  is  admissible 
evidence.    Miller  v.  A  O.  In*.  Co.,  13  D.  734, 

A  protest  made  in  Philadelphia,  where 
both  the  insurer  and  insured  resided,  and 
without  notice  to  the  insured,  was  held  to  be 
evidence  in  an  action  between  those  parties 
to  show  the  necessity  of  a  deviation.  Brown 
v.  Girard,  2  D.  400. 

Admitting  a  marine  protest  as  evidence  is 
insurance  causes  is  an  anomaly  peculiar  to 
Pennsylvania,  and  is  restricted  to  protests 
regularly  made,  Fleming  v.  Marine  in*.  Co., 
38  D.  747. 

A  marine  protest  must  be  completed  within 
twenty-four  hours,  or  at  least  before  the 
goods  are  landed  or  their  condition  ascer- 
tained, in  order  to  be  competent  evidence  hi 
an  insurance  cause.  Therefore,  a  protest 
noted  within  twenty-four  hours,  but  not  ex* 
tended  until  the  seventeenth  day,  is  not  com- 
petent,   lb. 

The  protest  of  the  captain  and  crew  of  an 
insured  vessel  is  inadmissible  as  evidence  of  a 
loss,  in  an  action  on  the  policy,  where  the 
captain  is  the  owner,  even  though  his  name 
is  erased  from  the  protest.  Cudworth  v. 
South  Carolina  In*.  Co.,  55  D.  692. 

A  protest  signed  by  the  mate  of  an  insured 
vessel  is  admissible  to  contradict  his  testi- 
mony, on  the  trial  of  an  action  on  the  policy, 
though  inadmissible  as  original  evidence, 
because  the  captain,  who  also  signed  the  pro- 
test, was  owner  of  the  vessel.    lb. 

The  master's  protest  is  admissible  to  im- 
peach his  testimony  rendered  after  protest 
had  been  made.  McDowell  v.  Otneral  MmL 
In*.  Co.,  56  D.  619. 

*  Protest  of  master  as  evidence,  see  note,  18  OL 
786,786. 
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The  protest  by  a  master  and  crew  is  inad- 
missible in  favor  of  the  master  in  an  action 
against  him  for  an  injury  to  goods  carried  by 
him.     Cameron  v.  Rich,  57  D.  747. 

Admiralty  surveys  as  to  the  unseaworthi- 
ness of  vessels  are  not  evidence  of  the  facts 
stated  in  them,  as  a  party  would  thereby  be 
concluded  by  the  testimony  of  persons  whom 
he  had  no  opportunity  to  cross-examine. 
Abbott  v.  8ebor,  2  D.  139. 

843.  Newspapers.  —  Market  reports 
in  newspapers,  such  as  the  commercial  world 
relies  upon,  are  competent  as  evidence  of  state 
of  markets.  Such  reports,  which  are  based 
upon  a  general  survey  of  the  whole  market, 
and  are  constantly  received  and  acted  upon 
by  dealers,  are  far  more  satisfactory  and  relia- 
ble than  individual  entries,  or  individual 
sales  or  inquiries.  Sisson  v.  Cleveland  etc 
R.  R.  Co.,  90  D.  252. 

A  price-current  list  published  in  a  news- 
paper is  not  evidence  per  se  of  market  value. 
Whelan  v.  Lynch,  19  R.  202. 

5144.  Receipts.  —  A  receipt  on  a  bill  of 
parcels  is  evidence  of  payment  of  the  pur- 
chase price  of  the  goods,  until  the  contrary 
appears.     Van  Brunt  v.  Pike,  45  D.  126. 

Legacies  charged  on  land  may  be  shown 
to  have  been  paid,  by  receipts  from  the  lega- 
tees, or  other  written  evidence  to  prove  per- 
formance of  a  covenant  to  convey  free  of 
encumbrances,  and  a  discharge  by  deed  need 
not  be  produced.  Cassell  v.  Cooke,  11  D. 
610. 

An  acknowledgement  of  payment  con- 
tained in  an  agreement  for  the  conveyance 
of  land,  while  admissible,  is  not  conclusive 
evidence  of  payment.  Watson  v.  Blaine,  14 
D.  669. 

845.  Invoices  and  bills  of  parcels.  — 
An  invoice  is  no  evidence  against  the  master 
of  a  vessel  as  to  the  contents  of  packages 
shiped.     Urquharts  v.  Robinson,  5  D.  710. 

A  bill  of  goods  purchased  by  defendant  is 
not  evidence  of  a  sale  in  an  action  against 
him  by  the  transferee  of  a  note  alleged  to 
have  been  given  for  their  price.  Morgan  v. 
Tarborough,  33  D.  553. 

A  bill  of  parcels  delivered  does  not  show 
to  whom  credit  was  given  in  a  sale;  neither 
does  the  order  for  a  delivery  of  merchandise. 
Com.  v.  Jeffries,  83  D.  712. 

246.  Ship's  log.  --The  log-book  kept 
by  a  deceased  mate  is  not  competent  evi- 
dence for  the  master  of  a  vessel  in  an  action 
against  him  for  an  injury  to  goods  carried  by 
him,  to  prove  the  occurrence  of  storms  on 
the  voyage.     Cameron  v.  Rich,  57  D.  747. 

247.  Various  other  writings,  mem- 
oranda, etc.  — 1.  In  general.  — If  a  writing; 
be  put  in  evidence  in  which  there  is  an  ad- 
mission of  the  survivorship  of  the  wife,  and 
her  being  then  living,  and  that  she  had  re- 
leased dower,  it  is  evidence  that  the  right  of 
dower  is  extinguished.  Shatter  v.  Mrand,  3 
D.  482. 
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Check-rolls  kept  by  a  contractor  with  his 
workmen  are  not. evidence  of  the  amount  of 
work  done,  against  the  railroad  company  for 
whom  it  was  done,  unless  verified  by  the  oath 
of  the  person  who  made  the  entries  therein, 
if  he  be  living.  Merrill  v.  Ithaca  etc  R.  R. 
Co.,  30  D.  130. 

A  paper  signed  by  the  former  subscribers 
to  a  fund  for  purchasing  a  globe,  that  they 
now  wished  a  certain  professor  to  hare  the 
globe,  is  not  evidence  as  to  the  property  in 
the  globe.  Blmxbeth  City  Academy  v.  ZAnd~ 
sey,  45  D.  500. 

A  document  forming  part  of  the  res'gestas 
and  conducing  to  illustrate  the  ease  is  ad- 
missible.    Beck  v.  Uhrich,  53  D.  507. 

An  employee's  railroad  pass,   on  which 

Slaiutiff  was  riding  at  the  time  of  an  acci- 
ent,  is  admissible,  and  is  presumptive  evi- 
dence that  he  was  an  employee  of  the  road. 
Pennsylvania  R.  R.  Co.  v.  Books,  98  D.  229. 

2.  Contracts.  — A  bond  for  title  is  compe- 
tent evidence  in  an  action  of  ejectment  by  a 
vendor  against  a  vendee,  to  show  the  nature 
of  the  vendee's  possession.  Barle  v.  McCoy, 
23  D.  407. 

A  writing  void  as  a  certain  kind  of  con- 
tract, as  a  will,  for  instance,  is  nevertheless 
good  to  help  to  prove  the  contract.  Maddom 
v.  Rowe,  68  D.  535. 

A  written  contract,  the  signatures  of  the 
parties  to  which  appear  to  oe  in  the  same 
handwriting,  is  admissible  in  evidence.  Ful* 
shear  v.  Randon,  70  D.  281. 

A  contract,  though  not  stamped  with  aa 
internal-revenue  stamn  at  the  time  of  execu- 
tion, is  valid  and  admissible  if  the  stamp  is 
affixed  and  canceled,  and  the  penalty  paid  to 
the  collector  of  internal  revenue,  and  a  note 
thereof  made  by  him  upon  the  margin  of  the 
instrument,  before  it  is  offered  in  evidence. 
Cooke  v.  England,  92  D.  618. 

In  an  action  of  foreclosure,  to  which  sub- 
sequent grantees  of  the  mortgage  are  parties 
defendant»  a  written  agreement  between  the 
mortgagor  and  his  grantees,  outside  the  con- 
veyance by  which  they  promise  to  pay  the 
mortgage  debt,  is  competent  evidence  against 
such  grantees.  Schmucker  r.  Sibert,  26  IV 
765. 

A  due-bill  signed  by  a  decedent  and  found 
among  hit  private  papers  after  hit  death  is 
not  alone  sufficient  evidence  of  debt,  bat 
may  be  so  when  coupled  with  confidential 
instructions,  oral  and  written,  to  his  execu- 
tor to  pay  the  same.  O'Netil  v.  O'NciU,  44 
R.579. 

3.  Copies.  —  A  copy  of  aa  unexecuted 
draught  of  an  agreement  is  not  admissible 
in  evidence.    Mumford  v.  Whitney,  30  D.  6a 

Letter-press  copies  of  private  writings  are 
not  admissible  as  original  evidence.  Delany 
v.  Brrickson,  35  R.  487. 

4.  Photographs.  —  On  the  trial  of  an  in- 
dictment for  starving  a  child,  photographs 
showing  its  physical  oondition  before  and 
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■iter  the  time  in  question  are  competent  evi- 
dence.    Cowley  v.  People,  38  R.  46i.# 

A  photographed  copy  of  a  forged  note  that 
has  since  become  illegible  is  admissible  to 
prove  the  words  of  the  note,  upon  proof  that 
it  is  an  exact  copy  of  the  words,  without  ex- 
pert proof  of  the  process  of  taking  it.  Duffin 
v.  People,  47  R.  431. 

On  a  trial  for  murder  by  cutting  the  throat, 
a  photograph  of  the  wound  is  competent  evi- 
dence.    Franklin  v.  State,  47  R.  748. 

5.  Time-books, — A  time-book  of  a  plain- 
tiff, kept  in  tabular  form,  in  which  the  days 
of  the  month  are  placed  at  the  head  of  the 
column,  and  the  name  of  the  workman  at 
side,  and  at  the  end  of  each  day  a  figure  is 
placed,  indicating  that  the  person  has  worked 
the  whole  or  a  part  of  such  day,  verified  by 
the  plaintiff's  oath,  is  admissible  to  prove 
the  amount  of  his  own  labor,  as  well  as  that 
of  his  apprentice.  Mathes  v.  Robinson,  41 D. 
605.  And  see  Mayor  etc  v.  Second  Ave,  R, 
Co,,  55  R  839. 

6L  Miscellaneous  entries  and  memoranda,  — 
Evidence  of  entries  or  memoranda  made  by 
third  person;  since  deceased,  while  in  the 
coarse  of  a  professional  duty  contempora- 
neous with  the  act,  and  connected  with  it,  is 
admissible.     Lathrop  v.  Lawson,  52  D.  585. 

Memoranda  from  books  and  written  docu- 
ments, when  produced  in  response  to  a  call 
in  the  bill,  are  evidence  in  the  cause,  but  are 
not  necessarily  conclusive  evidence  of  the 
facts  which  they  tend  to  establish.  Tarleton 
v.  Ooidthwaite,  58  D.  296. 

A  memorandum-book  is  admissible  as  an 
original  entry  to  show  the  quantity  of  tim- 
ber, where  a  witness  testifies  that  he  took 
down  upon  a  slate  the  quantity  in  each  stick, 
and  added  up  the  several  quantities,  and 
gave  their  sum  to  his  wife  or  daughter,  who 
entered  it  in  his  presence  in  the  book,  which 
the  witness  then  examined  to  see  if  the  en- 
try was  correct.  PiUsbury  v.  Locke*  66  D. 
'711. 

Memoranda  of  disputed  items,  covering 
ten  years,  made  by  a  decedent  on  a  loose 
strip  of  paper,  found  in  his  desk  after  his 
death,  without  proof  that  they  were  original 
items,  or  when  made,  or  that  it  was  his  cus- 
tom to  make  charges  in  this  manner,  are  not 
admissible  as  evidence  of  an  indebtedness  to 
the  decedent.    Barber  v.  Bennett,  56  R.  565. 

V.  Rules  Defending  upon  the  Subjeot- 


248.  Agency.  —  Evidence  admissible 
against  an  agent  is  also  admissible  against 
the  principal  who  comes  into  court  to  sup- 
port the  act  of  the  agent.  Thompson  v. 
Chauveau,  18  D.  246. 

On  the  question  of  agency,  if  the  testi- 
mony, though  not  full  or  satisfactory,  yet 
tends  to  show  the  existence  of  the  agency 

•  Photographic  copies,  when  admissible,  see 
note,  36  B.  X19-82L 
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sought  to  be  proved,  it  must  go  to  and  be 
passed  upon  by  the  jury.  Morrison  v.  White* 
side,  79  D.  661. 

249.  Character.  —  1.  In  civil  actions.*— 
In  civil  actions  the  character  of  every  trans- 
action must  be  ascertained  by  its  own  cir- 
cumstances, and  not  by  the  character  of  the 
parties.  Fowler  v.  jEtna  Fire  Ins,  Co.,  16  D. 
460. 

Evidence  of  character  is  not  admissible  ex- 
cept when  the  character  of  one  of  the  parties 
is  in  issue.    Porter  v.  Seiler,  62  D.  341. 

Evidence  in  support  of  character  of  either 
party  is  inadmissible,  as  a  general  rule,  until 
there  has  been  an  attempt  by  evidence  to 
impeach  it.     Miles  v.  Van/iorn,  79  D.  477. 

Evidence  of  general  good  character  is  in- 
admissible, by  way  of  defense,  in  a  civil 
action,  in  which  a  party  is  charged  with  a 
speoifio  fraud.  Fowler  v.  JEtna  tire  Ins,  Co,, 
16  D.  460.  S.  P.,  Simpson  v.  Westenberger, 
42  R.  195;  Stone  v.  Hawkeys  Ins.  Co,,  56  R. 
870. 

Evidence  that  the  general  reputation  of  a 

E arson  is  that  he  is  tricky,  and  would  take 
berties  with  papers  in  his  hands,  is  not  ad- 
missible to  show  that  he  has  perpetrated  a 
fraud,  or  that  he  has  altered  the  instrument 
used  in  evidence,  though  followed  by  evi- 
dence that  the  instrument  has  been  altered, 
Martin  v.  Good,  74  D.  645. 

Evidence  of  the  good  and  peaceable  char- 
acter of  defendant  ought  not  to  be  received 
in  a  civil  action  against  him  to  recover  dam- 
ages for  an  injury  inflicted  on  plaintiff  with 
a  knife.    Porter  v.  Seiler,  62  D.  341. 

Evidence  of  the  general  charaoter  of  a  de- 
ceased partner  for  truth  and  veracity  is  in- 
admissible. But  evidence  of  his  general 
character  for  honesty  and  correct  book- 
keeping is  admissible.  W tamer  v.  Juart,  72 
D.  627. 

Character  for  care,  skill,  and  truth  must 
be  proved  bv  evidence  of  general  reputation, . 
ana  cannot  be  established  by  proof  of  special 
acts.     Frazier  v.  Pennsylvania  R.  R.  Co.,  80 
D.  467. 

Evidence  of  particular  instances  of  vicious 
conduct  is  admissible  to  prove  the  bad  habits 
of  a  horse  at  the  time  of  an  accident.  Whit- 
tier  y.  Town  of  Franklin,  88  D.  185. 
.  2.  In  criminal  cases  A — Upon  the  trial  of  an 
indictment,  the  defendant  introduced  evi- 
dence tending  to  show  that  his  general  repu- 
tation was  good.  Held,  that  the  prosecution 
could  not,  in  reply,  put  in  evidence  of  par- 
ticular facts.  Com,  v.  O'Brien,  20  R.  326. 
The  state  cannot  prove  particular  acts  of 
bad  conduct  against  the  accused  in  a  crimi- 

*  Evidence  of  character  in  civil  and  criminal 
actions,  geuerally,  see  note,  58 1).  138, 134. 

Evidence  of  good  character,  when  admissible, 
see  note,  41  R.  120, 121. 

Character  of  plaintiff,  when  admissible  in  evi- 
dence, see  note,  13  D.  409,  600. 

f  Evidence  of  general  character  of  defendant  la 
criminal  case*  see  note,  60  ft.  96,  99, 
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nal  prosecution.  Proof  of  his  general  char- 
acter only  ia  admissible.  Engleman  v.  State, 
62  D.  494. 

Negative  evidence  of  character  is  com- 
petent; for  instance,  the  testimony  of  a  wit- 
ness who  swears  that  he  has  been  acquainted 
with  an  accused  person  for  a  considerable 
time,  under  such  circumstances  that  he 
would  be  more  or  less  likely  to  have  heard 
what  was  said  about  him,  and  has  never 
heard  any  remark  about  his  character;  the 
fact  that  a  person's  character  is  not  talked 
about  at  all  being  excellent  evidence  that  he 
gives  no  occasion  for  censure,  or  in  other 
words,  that  his  character  is  good.  State  v. 
Lee,  21  R.  769. 

3.  Official  character  of  a  justice  of  the 
peace,  or  of  a  minister  of  the  gospel,  is  es- 
tablished prima  facie  by  proof  that  for  sev- 
eral years  previous,  as  well  as  at  the  time  in 
question,  he  had  been  and  was  in  discharge 
of  the  duties  of  such  positions  respectively, 
and  generally  reputed  to  be  such  in  the 
vicinity  where  he  lived.  State  v.  Abbey,  67 
D.  764, 

Evidence  of  official  character  as  deputy 
marshal  is  insufficient,  in  an  action  for  the 
taking  and  conversion  of  goods,  where  de- 
fendant justifies  as  deputy  marshal,  under 
process,  without  some  further  evidence  than 
the  fact  that  he  had  served  and  returned  pa- 
pers in  a  federal  court  as  deputy  marshal, 
and  has  been  recognized  by  that  court  as 
such.     Ward  v.  Henry,  88  D.  672. 

250.  Contracts. —  Evidence  that  defend- 
ant entered  into  contracts  with  third  per- 
sons in  a  particular  form  is  not  admissible, 
in  general,  to  show  that  he  had  made  a  simi- 
lar contract  with  the  plaintiff  Delano  v. 
Goodwin,  97  D.  601. 

Evidence  that  defendant  entered  into  simi- 
lar contracts  with  other  persons  in  his  indi- 
vidual capacity  concerning  the  same  under- 
taking is  admissible  in  an  action  to  charge 
him  personally,  where  he  claims  to  have 
acted  only  as  a  publio  officer,  and  that  credit 
was  given  by  the  plaintiff  to  the  govern- 
ment.    76. 

Where  the  evidence  was  conflicting  upon 
the  question  whether  a  party  verbally  agreed 
to  deliver  possession  of  certain  premises  upon 
a  fixed  date,  in  consideration  of  the  plain- 
tiff's purchase  of  the  same  at  auction,  the 
testimony  of  the  plaintiff's  agent  that  he 
should  not  have  bid  upon  the  property  at  all 
but  for  the  assurance  that  possession  would 
be  delivered  at  the  time  agreed  upon,  was 
held  admissible,  as  bearing  upon  the  proba- 
bilities of  the  case,  to  show  whether  or  not 
the  alleged  agreement  was  made.  Moore  v. 
Davis,  6  R.  460. 

251.  Crimes.  —  1.  In  peneral*  —  Evi- 
dence need  not  be  so  conclusive  as  to  exclude 
every  possibility  that  the  crime  might  have 

*  Amount  of  proof  required  to  prove  crime  iu 
eivU  action,  see  notes,  »  K.  420,421;  96  D.  62fr-£tt. 
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been  committed  by  another,  to  justify  a 
viction  in  a  criminal  case.    Sumner  v.  State, 
36  D.  661. 

Where  proof  lies  on  the  accused,  he  may 
avail  himself  of  all  the  evidence  on  both  sides. 
Com.  t.  York,  43  D.  373. 

Evidence  of  a  local  offense  must  be  con- 
fined to  the  town  in  which  the  offense  is  al- 
leged to  have  been  committed,  and  the  prose- 
cutor cannot  prove  an  offense  anywhere 
within  the  county.  State  v.  Nixon,  46  D. 
136. 

Circumstances  tending  to  prove  corpus 
delicti  only,  and  those  tending  to  prove  de- 
fendant's guilt  only,  should  oe  separately 
presented  to  the  jury,  and  the  effect  of  each 
stated,  and  it  is  error  to  instruct  the  jury 
that  they  may  oonsider  all  the  circumstances 
in  the  case  together  upon  both  questions. 
State  v.  Davidson,  73  D.  312.* 

An  officer,  who  had  arrested  a  prisoner 
charged  with  larceny,  compelled  him  to  pat 
his  foot  in  a  track  found  near  where  the  lar- 
ceny was  committed,  and  testified  as  to  the 
result  of  the  comparison.  Held,  that  the 
evidence  was  not  procured  by  duress,  and 
was  admissible.  State  v.  Oraham,  21  R. 
493. 

On  the  trial  of  an  indictment  for  man- 
slaughter by  negligence  in  the  selection  and 
use  of  bad  materials  in  a  building,  in  conse- 
quence of  which  it  fell,  specimens  of  brick 
and  mortar  taken  from  the  rains,  and  of 
brick  and  mortar  properly  made,  were  ad- 
mitted in  evidence.  People  v.  Buddmtieck, 
57  R.  766. 

2.  Facts  indicative  of  gutiL  —  Absence  of 
evidence  on  the  part  of  the  accused,  explain- 
ing suspicious  circumstances,  after  proof  of 
a  probable  state  of  facts  tending  to  criminate 
him,  is  to  be  considered,  though  not  alone 
entitled  to  much  weight.  Com.  v.  Webster* 
62  D.  711. 

Attempts  by  aocused  to  suppress  evidence, 
suggestions  of  deceptive  explanations,  ana 
endeavors  to  cast  suspicion  upon  other  per- 
sons without  just  cause,  are  circumstances 
to  be  considered  against  him,  but  are  not  to 
be  pressed  too  urgently.     lb. 

The  conduct  of  a  person  accused  of  crime, 
at  or  about  the  time  of  the  alleged  offense,  and 
at  or  about  the  time  of  arrest,  may  be  given 
in  evidence  to  the  jury  as  tending  to  estab- 
lish the  fact  and  extent  of  the  defendant's 
guilt.    Liles  v.  State,  68  D.  108. 

After  evidence  that  one  indicted  for  crime 
had  endeavored  to  procure  a  witness  to  swear 
falsely  to  facts  tending  to  prove  an  alibi,  he 
cannot  be  allowed  to  show  that  on  full  inves- 
tigation the  selectmen  of  the  town  where  he 
lived  had  before  that  time  assured  him  that 
they  were  satisfied  of  his  innocence.  Com. 
v.  Cooper,  81  D.  762. 

The  escape  of  a  prisoner  daring  his  trial 

*  See  note  on  proof  of  the  esrpm  delicti,  78  IX 

252-2j9. 
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an  an  indictment  ia  evidence  of  guilt,  though 
not  conclusive.     Murrell  v.  State,  7  R.  592. 

No  legal  presumption  of  guilt  ariaea  from 
the  flight  of  the  accused,  but  it  ia  a  circum- 
stance for  the  conaideration  of  the  jury. 
People  t.  Ah  Ngow,  35  R.  69. 

Except  in  cases  of  circumstantial  evidence, 
evidence  of  the  flight  of  defendant  and  of 
his  forfeiture  of  bail  are  inadmissible  on  the 
part  of  the  state.    William  v.  State,  23  R.  590. 

Defendant  and  two  others  were  jointly  in- 
dicted for  robbery.  Upon  the  separate  trial 
of  defendant, — held,  that  evidence  of  an 
attempt  by  one  of  the  other  prisoners  to  es- 
cape, alter  they  had  all  been  arrested  together 
and  were  being  taken  to  jail,  waa  inadmiasi- 
ble.    People  v.  Stanley,  17  R.  401. 

3.  Showing  a  distinct  offense.  —  Evidence  of 
a  crime  distinct  from  the  one  for  which  the 
prisoner  is  on  trial  ia  generally  inadmissible. 
The  role  is  otherwise  where  the  scienter  or 
quo  animo  is  requisite  to  or  an  essential  part 
of  the  crime  charged,  and  proof  of  guilty 
knowledge  or  malicious  intent  is  indispensa- 
ble to  establish  guilt  in  regard  to  the  trans- 
action in  question.  Dunn  v.  State,  35  D.  54. 
8.  P.,  Ingram,  v.  State,  84  D.  782.  Evidence 
of  a  distinct  offense,  though  of  same  nature 
at  the  one  charged,  is  inadmissible  unless 
offered  to  prove  scienter,  intent  or  motive,  or 
to  make  out  the  res  gestae,  or  to  establish 
identity.  Ingram  v.  State,  84  D.  782.*  And 
the  rule  only  applies  to  cases  where 
the  offense  charged  and  that  offered  to  be 
proved  axe  distinct.  It  does  not  apply 
where  the  subject-matter  under  investigation 
is  of  snch  a  nature  that  it  may  consist  of 
several  stages  or  continuous  acts,  all  consti- 
tuting one  transaction.  Com.  v.  Campbell, 
83  D.  705;  Com.  t.  Biggs,  77  D.  333. 

Evidence  of  a  distinct  offense  not  charged 
ia  the  indictment  ia  inadmissible  as  matter 
in  aggravation  of  a  fine  imposed  by  statute. 
Ingram,  v.  State,  84  D.  782. 

Upon  the  trial  of  an  indictment  tor  forgery, 
evidence  of  admissions  on  the  part  of  the 
prisoner  of  the  commission  of  other  forgeries 
ia  inadmissible,  and  cannot  be  considered  by 
the  jury  in  determining  the  question  of  crim- 
inal intent.     People  v.  Corbin,  15  R.  427. 

On  the  trial  of  a  criminal  action  it  is  com- 
petent to  show  that  the  defendant  attempted 
to  bribe  one  of  the  jury,  although  that  is  a 
distinct  offense.    Stale  v.  Case,  53  R.  471. 

The  minutes  of  the  grand  jury,  showing 
that  an  indictment  haa  been  found  against 
the  accused,  upon  the  complaint  of  the  de- 
ceased, for  blackmailing,  were  received  in 
evidence.  Held,  error,  there  being  no  proof 
to  show  that  the  deceased  knew  of  the  action 
of  the  grand  jury.  This  evidence  was  not 
admissible,  even  to  show  that  the  accused 
bad  been  guilty  of  another  crime.  Stokes  v. 
People,  13  R.  492. 

*  evidence  of  other  crimes,  when  admissible, 
•Moots,  44  B.2W-60& 


259.  Debtor  and  creditor.  —  Existence 
of  indebtedness  may  be  proved  by  showing 
that  a  proposition  was  made  to  compromise 
such  indebtedness  by  paying  less  than  the 
whole  amount  admitted  to  oe  due.  Snod' 
grass  v.  Branch  Bank,  80  D.  505. 

258.  Fraud.— Where  fraud  is  imputed 
and  within  the  issue,  provable  by  various 
circumstances,  a  considerable  latitude  must 
be  indulged,  in  the  admission  of  evidence. 
Hoaat  v.  Home  Ins.  Co.,  85  D.  240. 

254.  Identity.  —  Similarity  of  name  is 
ordinarily  sufficient  evidence  of  the  identity 
of  a  grantee,  in  a  chain  of  conveyance,  with 
a  subsequent  grantor.  Chambtee  v.  Tarbox, 
84  D.  614. 

Identity  of  "Jane  Carroll"  with  "Jane 
M.  Tarbox  "ia  sufficiently  shown  to  establish 
a  ohain  of  title,  in  the  absence  of  evidence  to 
the  contrary,  from  the  partial  similarity  of 
name,  the  possession  of  the  original  title 
papers,  the  recital  in  the  deed  to  "Jane 
Carroll  "that  the  conveyance  waa  made  to 
her  in  consideration  of  her  approaching  mar- 
riage with  Lyman  Tarbox,  and  the  recital  in 
a  subsequent  deed  by  "Jane  M.  Tarbox," 
that  she  ia  the  wife  of  Lyman  Tarbox,  and 
aa  auoh  joins  in  the  conveyance.    lb. 

Identity  of  name  alone  is  no  evidence  of 
identity  of  person  in  remote  transactions. 
Siller  v.  Gehr,  51  R.  207. 

On  a  question  of  personal  identity  of  a 
legatee,  evidence  of  name,  personal  appear- 
ance, conversations,  and  the  account  the 
claimant  (pave  of  himself  and  his  relatives 
and  associates,  ante  motam  Utem,  is  compe- 
tent.    MuUery  v.  Hamilton,  51  R.  288. 

In  a  criminal  case  on  a  question  of  personal 
identity,  a  witness  testified  that  the  defend* 
ant  had  certain  tatoo  marks  on  his  person. 
The  court  compelled  the  defendant,  against 
his  objection,  to  exhibit  his  person  to  the 
jury.  Held,  no  error.  State  v.  Ah  Chueu, 
33  R.  530.* 

255.  Intent  or  motive.  — It  is  impor- 
tant to  inquire  whether  a  party  accused  of 
crime  had  any  motive  to  commit  auoh  crime. 
Bulloch  v.  State,  54  D.  369. 

The  fact  that  the  accused  purchased  a 
number  of  lottery  tickets  before  money  was 
taken  from  a  bank  ia  admissible  in  evidence 
for  the  purpose  of  showing  a  motive  for  the 
taking.     lb. 

When  the  intent  of  the  accused  party 
forms  any  part  of  matter  in  issue,  evidence 
of  other  facta  not  in  issue  may  alwaya  be 
given,  provided  they  tend  to  establish  the 
intent  imputed  to  him  in  committing  the 
act.  A  wider  range  of  evidence  is  permitted 
in  proving  intent  than  is  allowed  in  support 
of  other  issues.  Com.  v.  Jeffries,  83  D.  712; 
Hoxie  v.  Home  Ins.  Co.,  85  D.  240. 

The  motive  or  intent  with  which  act  ia 
done  is  generally  a  matter  of  presumption, 

*  This  case  is  contrary  to  the  current  of  author* 
Ity.   See  note,  83  K.  UQ-647. 
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depending  on  the  nature  of  the  act,  and  the 
circumstances  attending  its  commission. 
Chrisman  v.  Bruce,  85  D.  603. 

A  judicial  officer  of  any  grade  must  be 
presumed  to  have  acted  from  a  bad  motive, 
where  he  knowingly  and  willfully  renders  a 
decision  contrary  to  law;  and  proof  of  the 
act  will,  of  itself,  authorize  the  jury  to  pre- 
sume the  motive.     lb. 

Evidence  is  admissible  as  tending  to  show 
a  fraudulent  combination  to  insure  and  lose 
vessels,  to  prove  a  fraudulent  loss  of  a  par- 
ticular insured  vessel  by  the  direct  miscon- 
duct of  the  master,  and  in  this  connection 
inquiry  may  be  made  respecting  a  series 
of  losses  under  suspicious  circumstances, 
of  vessels  owned  by  one  of  the  same  par- 
ties, and  mortgaged  and  insured  in  the  same 
manner  as  the  one  lost.  Hoxie  v.  Borne  Ins. 
Co.,  85  D.  240. 

The  intent  to  sell  a  prohibited  article  of 
merchandise  may  be  inferred  prima  facie 
from  the  keeping  of  it  in  stock.  State  v.  Dun- 
bar, 57  R  33. 

An  affidavit  of  jurors  that  they  considered 
a  trespass  not  willful  and  malicious  is  inad- 
missible on  the  question  of  allowing  a  cer- 
tificate to  the  effect  that  it  was  willful  and 
malicious.    Robinson  v.  Wilson,  52  D.  77. 

Evidence  by  defendant  of  the  character  of 
a  trespass  is  also  inadmissible  on  that  ques- 
tion,    lb. 

Inquiry  into  intent  cannot  be  extended  to 
facts  or  circumstances  which  do  not  neces- 
sarily bear  on  the  issue  to  be  established; 
just  as  evidence  of  all  collateral  facts  and 
circumstances  must  be  con  fined  to  the  proof 
of  those  which  have  a  legitimate  and  direct 
connection  with  the  principal  transaction. 
Com.  v.  Jeffries,  83  D.  712. 

On  an  indictment  for  maliciously  threaten- 
ing to' accuse  a  person  of  a  crime,  with  the 
intent  to  extort  money,  —  held,  that  evidence 
of  the  truth  of  the  threatened  accusation 
was  admissible  on  the  question  of  intent. 
Com.  v.  Jones,  23  R.  257. 

256.  Payment.  —  On  an  issue  involving 
the  application  of  property  pro  rata  to  pay- 
ment of  debts,  either  the  amount  of  a  par- 
ticular debt  may  be  proved,  from  which  the 
jury  can  ascertain  the  pro  rata  share,  or  a 
witness  may,  without  stating  the  amount  of 
the  debt,  testify  as  to  the  amount  of  the  pro 
rata  share  as  direct  and  primary  evidence. 
McKeime  v.  Branch  Bank,  65  D.  369. 

In  an  action  against  the  maker  of  a  note 
more  than  twenty  years  overdue,- although 
the  statute  of  limitations  may  not  be  a  bar 
because  of  the  maker's  absence  from  the 
state,  yet  there  is  a  presumption  of  payment; 
and  evidence  that  the  holder  was  poor  dur- 
ing that  period  is  competent  to  fortify  that 
presumption.     Bean  v.  Tonnele,  46  R.  153. 

257.  Quantity  of  timber  in  dispute  may 
be  shown  by  the  size  of  the  team  which 
hauled  it  and  the  condition  of  the  roads,  and 


the  testimony  of  a  witness  who  had  been 
over  the  lot  where  it  grew,  and  described  the 
size  of  the  trees.  PUlsbury  v.  Locke.  66  D. 
711. 

258.  Sanity.*— To  prove  the  sanity  o! 
a  party  at  the  time  of  his  making  a  contract, 
evidence  of  the  state  of  his  mind  before,  at* 
and  after  such  time  is  admissible.  And  evi- 
dence of  acts  of  such  party,  subsequent  to 
the  contract,  which  tend  to  prove  his  recog- 
nition thereof,  should  be  admitted  as  con- 
ducing to  prove  his  sanity  at  the  time  when 
the  contract  was  made.  Grant  v.  Thompeom, 
10  D.  119. 

259.  Title  or  ownership.  —  General 
evidence  of  property  is  admissible,  and  ae 
sufficient  in  criminal  as  in  civil  cases.  Borne* 
v.  People,  65  D.  699. 

260.  Value.  —  The  price  for  which 
goods  are  sold  at  auction  is  admissible  ae 
evidence  of  their  value.  Kent  v.  Whitney,  85 
D.  739. 

The  rental  of  property  is  not  an  unerring 
criterion  of  its  value,  even  in  case  the  title 
be  perfect;  and  it  is  less  certain  in  case  of  a 
doubtful  title.  It  may  properly  be  con- 
sidered in  connection  with  the  estimates  of 
witnesses  in  finding  the  value  of  the  land, 
but  it  cannot  be  regarded  as  more  conclusive 
evidence  of  the  value  than  the  latter.  Kit- 
ting v.  Shaw,  91  D.  644. 

The  market  value  of  property  at  a  given 
time  is  presumed  to  be  the  highest  price  ob- 
tainable for  it  at  that  time,  in  the  absence  of 
a  contrary  showing.    lb. 

EXAMINATION. 

Before  justice,  in  criminal  cases,  see  Jusnce 
or  thk  Peace,  33. 

In  supplementary  proceedings,  see  Execu- 
tion, 196. 

Of  experts,  rules  for,  see  Witnesses,  I3&- 
140. 

Of  jurors,  on  the  votr  dire,  see  Trial,  156. 

Of  married  woman  acknowledging  deed,  ere 
Acknowledgment,  12. 

Of  party,  at  instance  of  adverse  party,  see* 
Witnesses,  28. 

Of  prosecutrix,  see  Rape,  11,  12. 

Of  witnesses,  generally,  see  Witnesses,  TV. 

Of  witness,  on  the  voir  dire,  see  Witnesses, 
38. 

Personal,  of  person  injured,  see  Trial,  46L 


EXAMINATION  IN  CHIEF. 
See  Witnesses,  101-111. 

EXCAVATIONS. 

In  streets,  liability  of  eity  for,  tee  Muni- 
cipal Corporations,  73. 

Right  of  action  for  injuries  by,  see  Negli- 
gence, 10. 

*  Evidence  of  insanity,  generally,  see  note,  11 
D.  666,  657. 

Evidence  of  hereditary  insanity,  when  admis- 
sible, see  note,  97  D.  174-17*. 
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CEPTIONS. 

(Include*  decisions  upon  the  review  of  civil 
and  criminal  cases,  in  some  jurisdictions,  upon 
exceptions,  as  a  substitute  for  an  appeal  or  writ 
of  error.  The  use  of  exceptions  end  bills  of  ex- 
ceptions on  appeal  or  error,  is  more  fully  treated 
under  those  titles.] 

How  taken  at  trial,  generally,  see  Trial, 

53-61. 
How  taken,  in  criminal  trials,  see  Trial,  171. 
In  bill  of  lading,  see  Bills  of  Lading,  8,  9. 
In  deeds,  see  Deeds,  92. 
In  fire  policy,  see  Insurance,  46. 
In  grants,  sea  Grants,  12. 
In  rtatate,  how  construed,  see  Statutes,  43. 
In  statute  of  limitations,  see  Limitations  or 

Actions,  IV. 
Negativing,  in  indictment,  see  Indictment, 

20. 
Of  risks,  in  marine  policy,  see  Insurance, 

131. 
Time  to  take,  with  view  to  appeal,  see  Ap- 

pkal,  78. 
To  answer  in  equity,  see  Pleading,  80-82. 
To  common-law   rule  as  to  competency  of 

parties,  see  Witnesses,  22. 
To  common-law  rule  excluding  persons  in- 
terested, see  Witnesses,  31. 
To  innkeepers'  liability,  see  Inns  and  Inn- 

BLKKPBRS,  10. 

To  rule  as  to  contributory  negligence,  see 
Negligence,  26. 

To  rule  avoiding  contracts  between  husband 
and  wife,  see  Husband  and  Wiyb,  90. 

To  rule  charging  separate  estate  in  equity, 
see  Husband  and  Wife,  40. 

To  rule  dissolving  injunction  on  sworn  an- 
swer, see  Injunction,  65. 

To  rule  excluding  husband  and  wife  as  wit- 
nesses, see  Witnesses,  65. 

To  rule  excluding  parol  evidence  to  vary  a 
writing,  see  Evidence,  82-96. 

To  rule  forbidding  collateral  impeachment  of 
judgment,  see  Judgment,  94. 

To  rale  forbidding  tenant  to  deny  landlord's 
title,  see  Landlord  and  Tbnant,  12. 

To  rule  rejecting  opinions  of  witnesses,  see 

'     Witnesses,  122. 

To  rule  requiring  best  evidence,  see  Evi- 
dence, 42. 

To  rule  that  judgment  is  conclusive  as  to 
parties  and  privies,  see  Judgment,  47. 

To  rule  that  penal  statutes  be  strictly  con- 
strued, see  Statutes,  59. 

To  rule  that  written  guaranty  must  express 
a  consideration,  see  Guaranty,  9. 

To  surety's  right  to  reimbursement,  see 
Suretyship,  11. 

To  taxation  of  costs,  see  Costs,  18. 

To  taxing  power  of  state,  see  Taxes,  2. 

1.  What  may  be  carried  up  by.  — 
The  decision  of  the  trial  court  on  questions 
of  fact  is  final,  and  cannot  be  examined  into 
en  exceptions.     Strong  v.  Barney  34  D.  684. 

Exceptions  may  be  taken  to  the  accept- 
ance of  a  referee  s  report,  and  the  same  may 


be  revised  and  accepted,  rejected,  or  recom- 
mitted by  the  supreme  judicial  court,  ac- 
cording to  the  equities  of  the  case,  under 
the  Maine  statute,  though  before  the  statute 
the  acceptance  of  a  referee's  report  was  dis- 
cretionary and  could  not  be  revised  on  ex* 
oeptions.     Lothrop  v.  Arnold,  43  D.  256. 

Exceptions  never  lie  to  a  decision  of  the 
court  upon  matters  within  its  discretion* 
Cummitijs  v.  Smith,  79  D.  629. 

A  bill  of  exceptions  is  a  remedy  of  the 
party  aggrieved  by  any  ruling  of  the  court 
on  a  trial  without  a  jury,  which  would  af- 
fect conclusions  of  fact,  as  upon  the  admis- 
sion or  rejection  of  evidence;  but  when  the 
only  error  alleged  is  that  the  finding  of  the 
facts  does  not  support  the  judgment,  no  ex- 
ceptions are  necessary,  as  the  rinding  itself 
becomes  a  part  of  the  record,  and  presents 
the  question  as  fully  as  it  could  be  presented 
by  exceptions.  Trudo  v.  Anderson,  81  D. 
795. 

The  supreme  court  has  power  to  review  on 
exceptions  the  decision  of  the  district  court 
refusing  a  new  trial,  where  there  was  no 
evidence  to  sustain  the  verdict,  or  a  total 
lack  of  evidence  on  any  point  essential  to  a 
recovery,  as  the  question  thereby  presented 
is  purely  a  question  of  law.  Backus  v.  Clark, 
83  D.  437. 

A  bill  of  exceptions  was  by  statute  of  13 
Edw.  L,  c.  31,  provided  as  means by  which  to 
make  manifest  errors  of  law  that  theretofore 
could  not  be  made  to  appear  of  record. 
Wheeler  v.  Winn,  91  D.  186. 

In  criminal  cases  there  never  was  any 
remedy  by  bill  of  exceptions,  either  in  Eng- 
land or  in  the  federal  courts  of  the  United 
States.     State  v.  Croteau,  54  D.  90. 

In  Vermont  an  accused  may,  in  case  of 
conviction,  file  exceptions  to  any  decision  or 
ruling  of  the  judge  on  the  trial,  and  carry 
the  matter  of  law  to  the  supreme  court,  but 
no  provision  is  made  for  exceptions  in  behalf 
of  the  state,  and  a  verdict  of  acquittal  is 
beyond  the  reach  of  the  appellate  court.    76. 

2.  How  to  be  taken  on  jury  trial.  — 
Where  exceptions  are  taken,  every  matter  of 
law  intended  to  be  relied  on  should,  at  some 
time  during  the  trial,  be  brought  partic- 
ularly to  the  notice  of  the  court,  and  if  this 
it  not  done,  such  question  will  be  considered 
as  having  been  then  waived.  Parker  v. 
Flagg,  45  D.  101. 

Exceptions  to  the  charge  of  the  court 
should  point  out  specific  i  utions  of  the 
charge  excepted  to,  and  should  be  made  at 
the  time  of  the  trial,  before  the  jury  retires, 
so  that  the  jndge  may  have  an  opportunity 
to  correct  errors.  Hicks  v.  Coleman,  85  D. 
103. 

8.  General  and  specific  exceptions). 
—  Exception  to  testimony  that  it  was  illegal 
without  specifying  the  ground  of  illegality  is 
not  well  taken.    Ingram  v.  Little,  58  D.  549. 

A  general  exception  to  a  charge  containing 
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distinct  propositions  mart  be  overruled  an* 
less  all  the  propositions  are  erroneous.  Hag- 
gari  v.  Morgan,  55  D.  350;  Hart  v.  R.  4  8. 
R.  R.  Co.,  59  D.  447. 

An  exception  should  be  particular,  where 
an  instruction  or  conclusion  of  law  is  in  gen* 
eral  correct,  but  subject,  perhaps,  to  modifi- 
cation in  some  particulars,  not  materially 
Affecting  its  general  correctness,  so  as  to  call 
the  attention  of  the  court  to  the  precise  point 
of  objection.    Knox  v.  Webeter,  86  D.  779. 

4.  Time  to  prepare  the  bill.  —  A  bill 
of  exceptions  must  be  tendered  at  the  time 
the  ruling  excepted  to  is  made,  or  it  is 
waived      Wheeler  v.  Winn,  91  D.  186. 

A  bill  of  exceptions  to  a  charge  to  the 

!ury  may  be  tendered  at  any  time  before  the 
nry  have  delivered  their  verdict  in  open 
court     lb. 

5.  Form  and  sufficiency  of  the  bill. 
— -  The  presiding  judge  himself  making  oat  a 
bill  of  exceptions  affords  no  ground  for  a 
new  trial  or  reversal  of  a  judgment.  Mitchell 
v.  State,  68  D.  493. 

The  execution  and  legality  of  a  bill  of  ex- 
ceptions must  be  tested  by  the  law  in  force 
at  the  commencement  of  the  suit.  Moore  v. 
Apvleton,  73  D.  448. 

In  Massachusetts,  exceptions  allowed  in  a 
ease  reported  to  the  supreme  court  after 
a  general  verdict  should  not  be  stated  in 
a  separate  bill,  but  should  be  incorporated 
in  the  report.  Aldrich  v.  Boston  etc.  R.  R. 
Co.,  97  D.  74. 

No  material  fact  can  be  supposed  to  have 
been  omitted  from  a  bill  of  exceptions,  where 
it  it  certified  that  "  the  foregoing  is  all  the 
evidence  material  in  the  cause.  Blon  v. 
PlymaU,  100  D.  752. 

6.  When  the  evidence  should  be  in- 
serted. — On  an  exception  for  refusal  to  in- 
struct the  jury  the  bill  must  state  so  much 
of  the  evidence  as  to  show  that  the  instruc- 
tions asked  arose  out  of  the  cause;  but  on 
exceptions  to  instructions  actually  given,  on 
the  ground  of  errors  of  law,  no  testimony 
need  be  stated.    Pedtn  v.  Moore,  21  D.  649. 

The  bill  of  exceptions  should  recite  so 
mnch  of  the  evidence  as  is  necessary  to  show 
whether  or  not  there  was  error  in  the  charge 
excepted  to.     Brewer  v.  Strong,  44  D.  514. 

A  bill  of  exceptions,  when  there  is  a  con- 
troversy as  to  the  weight,  effect,  or  admissi- 
bility of  evidence,  should  set  forth  the 
evidence  given  or  offered  at  length,  and  con- 
tain an  averment  that  such  evidence  was  all 
that  was  given  or  offered.  When  there  is 
no  dispute  as  to  the  facts,  it  is  sufficient  for 
the  bill  to  state  that  such  facts  were  proved. 
Knowlton  v.  Culver,  52  D.  156. 

Exceptions  showing  that  incompetent  dec- 
larations were  admitted  in  evidence  will  not 
be  sustained  unless  they  also  show  what 
suoh  declarations  were.  Hackett  v.  King, 
85  D.  695. 

7.  Signing  and  sealing  the  bill.  —A 


bill  of  exceptions  sealed  but  unsigned  by 
the  court  is  not  defective  when  it  is  followed 
by  a  second  bill  regularly  signed  and  sealed, 
and  referring  to  the  subject-matter  contained 
in  the  unsigned  bilL  Baltimore  etc.  R.  JL 
Co.  v.  Woodruff,  59  D.  72. 

Each  distinct  exception  which  embraces 
an  independent  proposition  of  law  should  be 
signed  and  sealed  by  the  court  below  before 
it  can  be  regarded  as  a  valid  exception.  Et- 
UcoU  v.  Martin,  61  D.  827. 

Signing  and  sealing  the  last  exception  to 
a  series  of  rulings  successively  excepted  to 
does  not  make  the  whole  one  continuous  ex- 
ception properly  certified  to.  Each  separate 
exception  must  be  signed  and  sealed,    lb. 

One  exception  properly  taken  and  exe- 
cuted will  embrace  a  whole  series  of  rejected 
or  modified  requests  for  instructions,  as  this 
is  but  one  act.    lb. 

8.  Service  of  the  bilL  — Counsel  is  not 
justified  in  relying  on  statements  of  oppos- 
ing counsel  as  to  the  contents  of  a  bill  of 
exceptions  presented  to  him  for  his  acknowl- 
edgment of  service,  and  equity  will  not  re- 
lieve against  the  consequences  thereof.  The) 
bill  ought  to  have  been  examined.  Bigby  v. 
Powell,  71  D.  168. 

9.  The  hearing,  generally.  — Bills  of 
exception  are  construed  most  strongly 
against  the  party  excepting.  Perminter  v. 
Kelly,  54  D.  177;  DonneU  v.  Jones,  52  D.  194. 

When  exceptions  are  not  properly  taken, 
they  should  be  disregarded;  such  as,  where) 
they  are  not  presented  in  due  order  of  plead- 
ing, or  where  they  are  intermingled  in  the 
replication  with  averments  and  allegations) 
of  facts,  so  that  it  is  difficult  for  the  court 
to  act  upon  the  one  without  reference  to  the) 
other.    Baker  v.  Glepper,  84  D.  591. 

The  supremo  court  of  Massachusetts  baa 
no  more  power  on  bill  of  exceptions  to  revise 
in  matter  of  fact  the  finding  of  the  judge  to 
whom,  by  the  waiver  of  a  trial  by  jury,  the 
case  has  been  submitted  in  the  court  below 
than  the  verdict  of  a  jury.  Hazard  v.  Daw, 
92  D.  790. 

10.  What  errors  will  be  noticed.  — 
A  case  on  exceptions  must  be  reversed  for 
any  error  appearing  on  the  record,  however 
trivial  may  be  the  right  affected.  Irish  v. 
Cfcyes,  30  D.  446 

Nonsuit  will  be  set  aside  on  an  exception, 
in  a  proper  case,  although  the  plaintiff  did 
not  expressly  request  that  the  evidence  be 
submitted  to  the  jury.  Sheldon  v.  Atlantic 
etc  In*.  Co.,  84  D.  213. 

11.  What  will  be  disregarded.  —  On 
a  bill  of  exceptions,  the  court  has  no  right 
to  judge  of  the  quanhtm  of  proof,  -or  to  cor* 
root  the  errors  of  the  jury.  SidweU  v.  Anom, 
21  D.  387. 

On  a  bill  of  exceptions,  the  appellate  court 
will  not  consider  objections  not  made  on  the 
record,  and  whioh  might  have  been 
below.    Barrett  v.  WUU,  26  D.  315. 
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New  trial  because  of,  see  New  Trial,  30-83. 
pwi— ^«  of^  im  Damages,  IIL 


Of  lands,   contracts  for,  see  Vendor,  and 

PURCHASER,  36. 

When  recoverable,  see  Bills  and  Notes, 


EXCISE  LAWS. 

CbastitntionaJity  of,  see  IwroxiCATijro  Li- 
quors, I. 
Fsnaltiea  for  violation  of,  see  Ivtoxioatdio 

LiqUORS,  8. 

EXCLUSION. 

Of  evidence,  when  warrants  new  trial,  see 

New  Trial,  10-12,  64. 
Of  negroes  from  schools,  etc,  see  Ctvtl 
Rights,  1-3. 

from  court-room,    see   Wrr- 
99. 


What  constitutes,  see  Homicide,  14. 


far  delay  In  giving  notice  of  dishonor,  see 
Bills  and  Notes,  190. 

far  data j  in  string,  see  Limitations  of  Ac- 
tions, 69. 

For  deviation,  in  marine  insnranoe,  see  In- 

SUBAHOK,  139. 

far  failure  to  notify  consignee  of  snivel,  see 
Carriers,  40l 

far  non-payment  of  rent,  see  Landlord  ahd 
Tenant,  88-40. 

far  non-perf ormanoe  of  condition  of  bond, 
see  Bombs,  21. 

far  non-performance  of  contracts,  ass  CON- 
TRACTS, 126-132. 

for  non-perf  ormanoe  of  covenants,  ass  Cove- 
■Aim,  14;  Leases,  20. 

Of  jurors,  see  Trial,  22. 

What  will  excuse  demand  and  notioe  of  dis- 
honor, see  Bills  and  Notes,  208-226. 

EXECUTION. 

(Includes  the  enforcement  of  judgments  by  the 
writ  of  execution,  either  against  toe  property  of 
lie  judgment  debtor,  or  his  person;  also,  the 
discharge  of  execution*,  the  right  to  redeem,  or 
elaim  exemption,  etc.;  and  the  remedy  of  the 
debtor,  or  of  third  parties,  for  the  wrongful  mse 
of  executions.] 

Against  property  fraudulently  conveyed,  see 
Fraudulent  Conveyances,  41. 

By  firm  creditors,  see  Partnership,  31.  • 

Contempts  in  proceedings  supplementary  to, 
see  Contempt,  14. 

Defects  in,  when  avoid  deed,  see  Deeds,  96. 

Effect  of  appeal  to  stay,  see  Appeal,  104. 

£aect  of  bankruptcy  proceedings  on  lien  of, 
see  Bankruptcy,  12. 

Enforcement  of  judgments  by,  see  Judg- 
ment, 131. 


Tolnme  I* 

Exemption  from,  see  Homestead,  27. 

Issue  and  return  of,  as  prerequisite  to  credit 
tor's  suit,  see  Creditor's  Bills,  6,  7. 

Levy  of,  whan  creates  estoppel,  see  Estoppel, 
17. 

Lsry  of,  when  satisfies  judgment,  ass  Judg- 
ment, 111. 

Of  appeal  bond,  see  Appeal.  82. 

Of  assignments,  see  Assignment,  14. 

Of  bill  or  note,  see  Bills  and  Notes,  16-21. 

Of  bond,  see  Bonds,  4-6. 

Of  charter-party,  see  Shipping,  17. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gages, 7. 

Of  contracts,  sse  Contracts,  14,  16. 

Of  documentary  evidence,  proof  of,  sse  Kvl« 

DENCE,  181. 

Of  insurance  policy,  see  Insurance,  4. 

Of  written  instruments  conferring  powers, 

see  Powers,  1. 
Of  leases,  see  Leases,  6. 
Of  marriage  settlements,  see  Marriage  and 

Divorce,  21. 
Of  memorandum  of  sale,  see  Saxes,  19. 
Of   memorandum   required   by  statute   of 

frauds,  see  Contracts,  66;  vendor  and 

Purchaser,  7. 
Of  mortgages,  see  Mortgages,  12. 
Of  note,  averments  as  to,  see  Bills  and 

Notes.  266, 
Of  official  bonds,  see  Officers,  47. 
Of  powers,  see  Powers,  3-8. 
Of  powers  of  attorney,  see  Agency,  27* 
Of  sheriff's  deed,  see  Execution,  130. 
Of  trusts,  by  statute  of  uses,  see  Trusts,  1 L 
Of   trusts,  where  there  are  two  or  more 

trustees,  see  Trusts,  87. 
Of  wills,  see  Wills,  16-27. 
Of  writs  of  inquiry,  see  Damages,  49. 
On  justice's  judgment,  see  Justice  of  the 

Peace,  80,  31. 
Powers  and  duties  of  sheriffs  in  regard  ta, 

see  Sheriffs,  6,  6. 
Purchase  at,  by  tenant  in  common,  sse  Co- 
tenancy, 17. 
Sale  on,  when  bars  dower,  see  Dower,  26b 
8ales  on,  by  constables,  see  Constables,  4. 
Staying  proceedings  on,  in  equity,  see  In* 

junction,  15.    See  also  Judicial  Sal* 

L  Executions  against  Ppoperty. 

1.  General  Principles. 

2.  Issuing  the  WriL 

3.  What  Property  may  be  Reached. 

4.  The  Levy  and  Custody  if  the  Prop 

erty. 
6.  The  Lien  —  Priority  among  Rival 
Executions. 

6.  Sale;  Return;  Disposal  of  Proceeds* 

7.  Sheriffs  Deed,  and  Riyhts  of  Pur* 

chasers. 

8.  Extent  oj  Executions  on  Land, 

9.  Redemption. 
10.  Exemption. 

TL  Executions  against  the  Person. 
ILL  Payment;  Satddtaotionj  Piscina  roe. 
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IV.    RSLTO    AGAINST    Ir&BGULAR    EXECU- 
TIONS,   and    Remedy    fob    their 
Wrongful  Use. 
V.  Claims  of  Third  Persons. 

VL  Proceedings  Supplementary  to  Exe- 
cution. 

I.  Executions  against  Property. 
1.  General  Principle*. 

1.  Formal  requisites,  generally. — 
The  venue  in  the  margin  of  an  execution 
will  not  control  where  the  body  thereof  is 
dated  in  another  county,  and  it  appears  that 
the  case  was  tried  and  the  judgment  entered 
in  that  county.     Avery  v.  Lewis,  33  D.  203. 

Where  an  execution  for  the  collection  of  a 
military  fine  recites  that  it  was  imposed  by 

C.  S.,  captain,  and  was  signed  C.  S.,  jun., 
captain,  it  will  be  a  justification  to  the  por- 
son  acting  under  it    Brainard  v.  Stilphin,  27 

D.  632. 
An  order  setting  aside  a  levy  upon  execu- 
tion is  properly  granted  on  the  ground  that 
the  execution  was  not  subscribed  by  the 
party  issuing  it,  or  his  attorney,  as  required 
by  the  statute,  this  objection  being  distinctly 
specified  in  the  affidavit,  a  copy  of  which  was 
served  with  a  notice  of  the  motion.  And 
the  fact  that  the  execution  was  properly 
subscribed  after  levy  made  and  notice  of 
motion  served  constitutes  no  ground  for 
denying  the  motion.  Bonesteel  v.  Orvis,  99 
D.  201. 

9.  Teste.  —  At  common  law  the  teste  of 
a  fi.  fa.,  issued  at  any  time  during  the 
term  in  which  judgment  was  rendered, 
might  be  of  the  first  day  of  the  term,  and 
when  so  tested,  it  could  be  levied,  notwith- 
standing that  the  death  of  the  defendant 
intervened  at  a  date  intermediate  between 
that  of  the  teste  and  of  the  actual  issuance. 
ColUngsworth  v.  Horn,  24  D.  753;  Jones  v. 
Jones,  18  D.  327;  Davis  v.  Oswalt,  68  D.  182. 

An  execution  wrongly  tested  as  to  the 
,  name  of  the  chief  justice  is  not  void;  but  is 
amendable,  and  the  sheriff  cannot  avail  him- 
self of  the  irregularity.  Boss  v.  Luther,  15 
D.  341. 

3.  Seal — Neglect  of  the  clerk  to  affix 
the  seal  of  the  court  to  an  execution  does  not 
render  it  void,  nor  the  sale  made  under  it. 
Corwith  v.  State  Bank,  86  D.  793. 

The  court  may  amend  a  writ  of  fi.  fa. 
at  a  subsequent  term,  by  affixing  the  seal  in 
such  a  case.  PurceU  v.  McFarland,  35  D. 
734;   Corwith  v.  State  Bank,  86  D.  793. 

4.  To  whom  directed. — Execution  or 
other  process  issued  to  a  sheriff  who  is  a 
party  to  the  suit  is  void.  Botoen  v.  Jones, 
55  D.  426. 

When  the  sheriff  is  a  party  the  process 
must  be  directed  to  the  coroner.    lb. 

Sending  an  execution  to  another  county 
than  that  in  which  judgment  is  recovered, 
in  cases  not  provided  for  by  statute,  is 
erroneous.     Sanders  v.  Buddie,  15  D.  148. 


EXECUTION,  I,  1. 

Decisions  and  American  Reports*  see  Vol 

Sale  by  the  sheriff  of  one  county  under  sua 
execution  directed  to  the  sheriff  of  another, 
of  land  lying  in  the  former  county,  is  unau- 
thorized and  confers  no  title,  and  the  defect 
is  not  cured  by  an  amendment  of  the  execu- 
tion made  several  years  afterwards  without 
notice  to  the  defendant,  especially  where 
the  plaintiff  in  the  execution  is  the  pur* 
ohaser.     Bybee  v.  Ashby,  43  D.  47. 

5.  Designation  of  return  day.  —  A 
justice's  execution  is  void  if  made  returnable 
in  thirty  days,  when  the  law,  prescribes 
ninety.     Fair  v.  Smith,  24  D.  162. 

Execution  issued  on  a  decree  of  the  or- 
phans' court  against  an  administrator,  which 
is  not  made  returnable  to  a  regular  term  of 
the  county  court,  is  void,  and  a  return 
thereon  of  "  no  property  "  will  not  authorize 
the  issuance  of  an  execution  on  the  bond  of 
the  administrator  against  him  and  his 
ties.     Little  v.  Knox,  50  D.  145. 

Judge  has  no  power  to  order  execution 
turnsole  before  day  named  in  writ,  and  such 
order  is  void  for  want  of  jurisdiction,  and  if 
the  order  tis  made,  such  execution,  on  rede- 
livery to  the  sheriff  and  rescission  of  the  order, 
is  entitled  to  priority  over  others  issued  sub- 
sequent to  them,  and  before  the  order  was 
made.     Irons  v.  McQuewan,  67  D.  456. 

6.  Must  follow  the  judgment.  —  An 
execution  as  issued  must  be  warranted  by 
the  judgment     Blanks  v.  Rector,  88  D.  780. 

An  execution  is  void  when  issued  for  a 
greater  sum  than  warranted  by  the  judg- 
ment.    Coltraine  v.  MeCaine,  24  D.  256. 

An  execution  issued  for  more  than  is  due 
on  the  judgment  is  not  per  se  fraudulent  and 
void;  it  is  only  when  issued  with  fraudulent 
intent  that  it  is  void,  and  if  issued  bona  fide, 
it  will  avail  the  plaintiff  to  the  extent  of  the 
debt  remaining  due.  Harris  v.  Alcoek,  32 
D.  158. 

A  mistake  of  the  clerk  in  computing  the 
aggregate  amount  of  the  debt  and  costs  does 
not  vitiate  an  execution  which  correctly  de- 
scribes the  judgment  on  which  it  is  founded. 
Avery  v.  Bowman,  11  D.  728. 

An  execution  must  correspond  with  the 
judgment  as  to  the  parties,  and  if  issued 
against  two  when  the  judgment  is  against 
one  only,  it  will  be  quashed.  Thompson  v. 
Bondurant,  50  D.  136. 

An  execution  is  defective,  erroneous,  and 
voidable,  issued  upon  a  judgment  recovered 
in  another  county  by  one  person  to  the  use 
of  another,  which  does  not  recite  to  whoee 
use,  and  where  also  the  original  execution 
wai  issued  by  one  justice  and  the  execution 
based  on  it  recited  another  justice,  and  where 
the  certificate  annexed  to  the  transcript  of 
the  execution  is  signed  by  a  person  as  clerk, 
without  saying  of  what  county  or  court. 
8tevenson  v.  McLean,  42  D.  434. 

Execution  issued  on  a  judgment  against  a 
corporation,  after  an  order  that  it  be  levied 
on    individual   property  ef   the   members. 
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should  follow  the  judgment  and  run  against 
ike  corporation,  with  a  clause  that  it  be 
levied  on  the  property  of  the  members;  the 
dark  should  not  adjudicate  on  their  mem- 
bership bj  causing  the  execution  to  run 
tgainst  them  personally,  but  should  leave 
the  officer  to  ascertain  who  are  members  as 
he  may.     Hcuxprnm  v.  Weare,  66  D.  116. 

Misdescription  in  the  date  of  entry  of 
jadgment,  shown  to  hare  been  a  mere  cleri- 
cal error,  is  not  material,  when  the  execu- 
tion describes  the  judgment  in  every  other 
particular  except  the  date  of  its  rendition, 
thus  sufficiently  identifying  it  as  the  judg- 
swnt  upon  which  the  execution  issued. 
Alexander  r.  Miller,  70  D.  314;  Sprott  v.  Reid, 
66  D.  549;  Stewart  v.  Severance*  97  D.  392. 

7.  Effect  of  variance.*  —  An  execution 
k  void  which  is  issued  upon  a  judgment  for 
the  penalty  of  a  bond  to  be  discharged  upon 
the  payment  of  certain  assessed  damages, 
bat  which  recites  the  judgment  as  for  the 
damages  only,  this  being  a  fatal  variance. 
ITatter  t.  Marshall,  45  D.  502. 

An  execution  is  void  when  issued  upon  a 
jadgment  against  heirs  for  the  land  de- 
scended, but  against  the  "goods,  chattels, 
lands,  and  tenements'*  of  the  heirs  them- 
selves,    lb. 

Where  a  variance  between  jadgment  and 
execution  is  owing  to  misprision  of  the 
clerk,  and  is  merely  formal,  it  is  amendable, 
and  may  be  disregarded.  But  the  rule  is 
etherwise  where  there  is  a  total  non-compli- 
laee  with  the  statute.  Steioart  v.  Severance, 
97  D.  392.  S.  P.,  McCollum  v.  Hubbert,  48 
D.  56. 

The  variance  is  immaterial,  and  may  be 
disregarded,  if  the  execution  conform  sub- 
stantially to  the  judgment.  QraJiam  v. 
Price,  13  D.  199. 

Omission  of  the  christian  names  of  the 
pUmtiflfc  in  a  judgment  does  not  render  void 
an  execution  in  which  the  names  are  fully 
•Med.     Jennings  v.  Carter,  20  D.  635. 

Misrecital  in  an  execution  of  the  date  of 
the  judgment  may  be  explained  by  paroL 

An  execution  regular  on  its  face,  though 
there  is  a  variance  between  it  and  the  judg- 
ment aa  to  the  amount  recovered,  protects 
the  sheriff,  and  renders  a  sale  made  under  it 
valid,  if  it  be  made,  in  other  respects,  ac- 
cording to  law;  and  such  an  execution,  be- 
ing voidable  only,  may  be  amended  before 
er  after  the  sale.  But  an  execution  not 
tegular  on  its  face,  as  where  it  is  directed  to 
the  sheriff  of  one  county,  and  executed  by 
the  sheriff  of  another,  affords  no  protection 
to  the  officer,  and  renders  his  acts  done 
under  it  absolutely  void,  Bybee  ▼.  Ashby, 
CD.  47.  S.  P.,  as  to  first  point,  Rigg  v. 
Cooi,  46  D.  462. 

Variance  in  aa  execution  in  the  desorip- 
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tion  of  a  record  is  not  material,  where  a 
matter  of  fact  is  the  foundation  of  the  ac- 
tion, and  matter  of  record  is  only  the  in- 
ducement thereto,  unless  the  variance  be  so 
great  as  to  amount  to  a  strong  probability 
that  the  record  cannot  be  the  writing  de- 
scribed.    Stewart  v.  Severance,  97  D.  392. 

8.  Adding  interest  or  costs An 

execution  cannot  require  the  collection  of 
interest  when  the  juagment  upon  which  it 
is  issued  does  not  give  it;  ana  the  title  of 
the  purchaser  at  a  sheriff's  sale  on  such  an 
execution  is  defective.  Collais  v.  McLeod, 
49  D.  376. 

By  New  Hampshire  Revised  Statutes,  in- 
terest is  collectible  on  an  execution  issued 
after  they  went  into  operation.  Avery  v. 
Bowman,  77  D.  728. 

An  execution  is  not  irregular  which  calls 
for  the  amount  of  the  judgment,  and  costs 
of  an  appeal  therefrom.  Hunt  v.  Loud*,  99 
D.  404. 

9.  Effect  of  indorsements.  —  An  un- 
signed indorsement  by  a  justice,  renewing 
an  execution,  is  void,  and  the  process,  being 
thereby  defective  on  its  face,  will  not  pro- 
tect the  officer  who  executes  it.  Baruydi 
v.  Valk,  27  D.  124. 

The  indorsement  on  a/,  fa.,  "  stay  of  sale 
only,"  applies  only  to  the  sale,  and  a  failure 
on  the  part  of  the  sheriff  to  make  a  levy 
will  render  him  liable  for  neglect.  Farrar 
v.  Wingate,  53  D.  709. 

"  Stay  of  sale  "  will  sometimes  imply  stay 
of  levy;  but  when  the  sheriff  is  especially 
instructed  to  proceed  and  levy  immediately, 
he  should  obey  the  instruction,  and  his 
omission  to  do  so  within  a  reasonable  time 
is  a  neglect  of  duty.    75. 

10.  Special  directions  to  officer.  — 
Plaintiff's  attorney  has  power  to  direct  the 
sheriff  as  to  the  time  and  manner  of  en- 
forcing an  execution.  Oorham  v.  Oale,  17 
D.  549. 

A  party  in  whose  favor  process  issues  may 
give  such  instructions  to  the  sheriff  as  will 
not  only  excuse  him  from  his  general  duty, 
but  bind  him  to  the  performance  of  what  is 
required  of  him.  Hoot  v.  Wagnert  86  D. 
348. 

Plaintiff  in  a  judgment,  or  his  assignee, 
may  direct  all  or  part  thereof  to  be  made  out 
of  property  of  any  of  the  defendants,  where 
a  judgment  has  been  recovered  against 
several,  and  execution  issued  against  all; 
and  the  sheriff  is  liable  if  he  refuses  to  com- 
ply with  the  directions.     76. 

Instructions  by  plaintiff  need  not  be 
obeyed  by  the  sheriff,  if  they  are  oppressive 
or  will  produce  a  great  sacrifice  of  property. 
McDonald  v.  Neilson,  14  D.  431. 

An  execution  to  be  levied  on  goods  and 
chattels  does  not  authorise  the  seizure  and 
sale  of  real  estate,  Thompson  v.  Chauveau,  18 
D.  246. 

A  sheriff  acting  under  special  instructions, 
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firing  him  a  discretion  in  the  enforcement 
of  a  writ,  is  not  liable  for  the  exercise  of  such 
discretion.  Fletcher  v.  Bradley,  36  D.  324. 
Where  the  sheriff  fails  to  collect  the  debt 
in  obedience  to  the  command  of  his  writ, 
which  requires  that  he  should  "demand 
good  money, M  the  plaintiff  has  an  election  to 

Samfe  the  sheriff  for  a  breach  of  his  official 
nty,  or  he  may  enforce  payment  from  the 
debtor  upon  the  original  debt  Randolph  v. 
Ringgold,  52  D.  235. 

Where  an  instruction  to  ••  demand  good 
money"  was  indorsed  on  an  execution,  the 
sheriff  has  no  authority  to  receive  depre- 
ciated Arkansas  paper  in  payment ;  ana  his 
return  that  he  has  received  such  paper  is 
not  evidence  of  payment,    lb. 

An  execution  which  recites  a  judgment 
against  A,  administrator  of  estate  of  B, 
and  directs   officer  to  levy  it   upon  "the 

foods  of  the  said  debtor,"  runs  against  A  in 
is  individual  capacity,  and  may  be  properly 
levied  upon  his  own  goods.  If  the  execu- 
tion was  against  him  in  his  representative 
capacity,  it  should  have  provided  that  it  be 
levied  upon  the  goods,  etc,  of  the  deceased 
in  his  hands.    Kenitton  v.  Little,  64  D.  297. 

2.   l*ndng  the  Writ 

11.  The  right  to  the  writ— Plaintiff 
can  have  two  judgments  at  the  same  time 
for  the  same  cause  of  action ;  but  he  cannot 
have  two  productive  judgments,  nor  execu- 
tions of  both,  and  can  have  but  one  satisfac- 
tion.   Planter*'  Bank  t.  CaloU,  41  D.  616. 

Plaintiff  may  sue  out  as  many  executions 
as  he  chooses  on  the  same  judgment ;  but  if 
he  executes  them  wrongfully  or  irregularly, 
it  is  at  his  periL  McNair  t.  Bagland,  22  D. 
728. 

The  right  to  order  or  delay  execution 
exists  only  in  the  judgment  plaintiff,  or  those 
acting  under  him.  Lewi*  v.  Phillip*,  79  D. 
457. 

12.  Power  to  tone  it.  —The  award  of 
an  execution  is  a  judicial  and  not  a  ministe- 
rial act    Johnson  v.  Ball,  24  D.  451. 

The  authority  of  the  court  for  the  issuance, 
will  be  presumed  in  those  cases  only  where 
the  execution  is  warranted  by  the  principles 
of  law.     Purl  v.  DuvaU,  9  D.  490. 

Notwithstanding  the  issue  of  an  execution, 
the  case  in  which  it  is  issued  is  pending, 
and  the  execution,  unless  otherwise  regulated 
by  statute,  is  still,  although  issued  under  the 
control  of  the  court  Cliapin  v.  James,  23 
R.  412. 

13.  Power  of  clerk  to  issue.  —  Execu- 
tion follows  as  a  matter  of  course  from  the 
judgment,  and  need  not  be  specially  awarded 
by  the  court;  but  when  the  clerk  enters  the 
judgment  technical  form  requires  him  to 
add  "whereof  he  may  have  execution."  Lit- 
tle v.  Cook,  15  D.  693. 

Issuance  of  execution  by  the  clerk  without 
authority  will  be  good  if  ratified  by  the  credi- 


tor. Clarkeon  v.  White,  20  D.  229;  Lewis  r. 
Phillips,  79  D.  457. 

Clerk  derives  power  to  issue  execution  from 
the  judgment  *nd  not  from  return  of  sulfa 
bona,    Svdnor  v.  Robert*,  65  D.  84. 

A  marked  distinction  exists  between  that 
which  oonfers  power  to  do  a  certain  act  and 
the  rules  and  regulations  which  direct  and 
regulate  the  mode  of  its  exercise,    lb. 

execution  issued  by  the  clerk  of  the  cir- 
cuit court  under  which  a  purchase  of  prop- 
erty is  made,  reciting  the  facts  of  the  issuance 
of  the  execution  by  the  justice  and  return  of 
nulla  bona  by  the  constable,  supported  by  the 
certificate  of  the  justice  accompanying  the 
transcript  of  the  judgment  make  a  prima 
fade  case  of  their  existence.  Jordan  r. 
Bradehaw,  65  D.  419. 

Clerk  cannot  issue  execution  on  a  judg- 
ment satisfied  by  sale  of  property  until  the 
satisfaction  is  vacated,  the  levy  and  sale  set 
aside,  and  an  execution  awarded  by  order  of 
court     Huahes  v.  Strteter,  76  D.  777. 

The  clerk's  duties  are  ministerial  only} 
while  the  setting  aside  a  levy  or  sale,  or  va- 
cating an  entry  of  satisfaction  of  judgment 
is  a  judicial  act    lb. 

Clerk  has  no  authority  to  issue  execution, 
in  absence  of  any  statutory  provision  giving 
him  such  authority,  without  direction  from 
the  plaintiff  or  his  attorney.  Lewi*  v.  PhiU 
Up*,  79  D.  457. 

A  deputy  clerk  has  no  right  to  presume 
that  his  principal  has  authority  to  isms  ex- 
ecution,   lb, 

A  deputy  issuing  execution  without  au- 
thority, and  purchasing!  at  sale  made,  can 
take  no  advantage  from  his  purchase,  though 
no  actual  fraud  entered  into  the  transaction. 
lb. 

14.  At  what  time  or  stage  of  the) 
cause  it  may  issue.  — An  execution  pre- 
maturely issued  on  an  existing  judgment 
though  erroneous,  is  not  void.  It  cannot  be 
collaterally  attacked  by  another  execution 
creditor,  who  sues  the  sheriff  for  the  proceeds. 
Stewart  v.  Stacker,  15  D.  689.  Execution 
so  issued  may  be  amended;  and  parties  who* 
act  under  it  are  not  liable  as  trespassers. 
Scrwner  v.  Whitcher,  23  D.  708. 

An  execution  suspended,  stayed,  or  pro- 
hibited for  a  time  by  appeal,  writ  of  error, 
or  injunction  may  be  issued  within  the  time 
allowed,  after  the  removal  of  such  suspen- 
sion, stay,  or  prohibition,  and  the  judgment 
lien  is  continued.  Coomb*  v.  Jordan,  22  D. 
236. 

The  limitation  of  time  of  issuing  execution 
on  a  decree  in  Maryland  is  the  same  as  ap- 
plies to  judgments,     lb. 

An  agreement  of  parties,  after  judgment* 
not  to  issue  execution  until  a  certain  time, 
and  entered  upon  the  docket  i»  so  part  of 
the  judgment  end  if  execution  is  issued  be- 
fore then,  no  one  can  complain  of  it  hut  the 
parties.    Codw  v.  Quum,  44  JX  7* 
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Execution  may  inn*  upon  a  judgment  of 
i  district  court,  from  whioh  a  writ  of  error 
hai  beta  prosecuted  without  a  sMperaedeas. 
Cutn  v.  like*,  73  a  277. 

An  execution  inued  after  a  veer  is  void- 
•bit  at  to  the  sheriff,  bat  void  at  to  the 
plaintuT,  and  will  not  justify  an  entry;  and 
ui  attornment  thereunder  by  the  tenant  in 
pwasrion  is  void.    Hotkmt  v.  He*n\  14  D. 

An  execution  issued  more  than  a  year  and 
i  day  after  rendition  of  Judgment  is  voidable 
only.  Ingram  r.  Belt,  4,7  D.  S9li  MUeheU  r. 
ran,  37  D.  169;  Morgan  v.  Bvam,  22  R. 
151 

Under  the  statute  of  limitations  of  Arkan- 
ai,  it  is  not  neoessary  that  execution  should 
ins*  within  a  year  and  a  day  in  order  that 
the  judgment  may  be  kept  alive,  the  lapse 
of  that  period  of  tune  not  raisins;  a  presump- 
tion of  payment,  Jordan  v.  Sradshaw,  06 
D.  419. 

15.  What  Judgment  will  support  it. 
—An  execution  issued  on  an  actual  judg- 
ment in  favor  of  a  surety  against  his  princi- 
pal, on  a  bond  given  to  indemnify  the  surety 
m  i  debt  which  he  bae  not  paid,  is  neither 
erroneous  nor  irregular,  nor  is  it  fraudulent, 
u  being  embraced  by  the  statute  of  13  Elisa- 
beth.   AlUler  v.  Howry,  24  D.  320. 

A  joint  execution  on  two  separate  judg- 
ments is  unauthorized  and  void.  Dot  v.  Rue, 
29  D.  368. 

Where,  in  aa  action  against  several,  judg- 
ment is  entered  against  some  at  one  time, 
and  against  others  at  another  time,  one  exe- 
cution may  be  issued  against  all.  Walker  v. 
Com.,  98  D.  631. 

16.  Dormant  Judgment.  —  An  execu- 
tion iemed  on  a  dormant  judgment  is  irregu- 
Urf  but  not  void,  and  can  be  set  aside.  Brown 
r.  lose,  36  D.  43;  and  objection  thereto  can 
be  taken  only  by  the  defendant  in  the  execu- 
tion.   8tate  t.  Morgan,  47  D.  829. 

The  sheriff  must  serve  process  upon  a  dor- 
mat  judgment,  and  cannot  object  that  it  is 
irregular,     /©. 

17.  Effect  of  irregularities  and  de- 
fects.—The  statute  relating  to  irregular 
aerations,  and  purchasers  thereunder,  is 
tot  in  affirmance  of  the  common  law,  but 
gives  a  remedy  not  previously  existing.  The 
word  "  irregularity  "  in  the  statute  refers  to 
raid  processes.  Woodcock  v.  Benntt,  13  D. 
668. 

Execution  against  an  absent  defendant, 
ned  oat  without  tiling  the  bond  as  required 
by  etatute,  cannot  be  avoided  collaterally. 
Gwttier  Mfg.  Co.  v.  Hcald,  17  D.  248. 

The  issuing  of  a  special  JL  fa.  upon  a  gen- 
eral judgment  is  but  an  irregularity,  and 
therefore  must  be  taken  advantage  of,  If  at 
^  in  a  direct  proceeding.  Swiggari  v.  Har- 
kr,  tt  D.  418. 

Where  the  defendant  to*  JL  fa.  has  sub- 
Bitted  to  it,  a  stranger  to  the  record  cannot 
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himself  of  any  irregularities  existing 
therein.    76. 

Where  aa  execution  commenced,  "The 
state  of  Texas,  county  of  Ana  tin,"  and  the 
process  had  performed  its  function,  the  exe- 
cution will  not  be  quashed  for  defect  or  error 
in  the  style  of  it,  although  had  objection  been 
made  m  amine  it  might  have  been  quashed 
or  amended.    Portit  v.  Parker,  68  D.  96. 

An  execution  which  directs  a  levy  of  more 
money  than  the  judgment  calls  for  is  void* 
able  merely,  and  not  void.  Hunt  v.  Louckt, 
99  D.  404. 

18.  and  how  amended.  —Judg- 
ment and  execution  may  be  amended,  on 
motion,  without  notice  to  the  judgment 
debtor.    Giles  v.  Pratt,  26  D.  170. 

Such  amendment,  when  made,  relates  back 
to  the  time  when  the  execution  issued,  and 
it  is  considered  as  issued  in  the  form  in 
whioh  it  stands  after  amendment.    lb. 

The  omission  of  the  words  "  lands  and  ten- 
ements "  in  an  execution  is  a  clerical  error, 
which  may  be  corrected  on  motion.  Toomer 
v.  Purkeg,  12  D.  634, 

Clerical  errors  may  be  amended  at  the  trial 
of  an  action  against  the  sheriff  for  not  levy- 
ing the  execution.  Hargrave  v.  Penrod,  12 
D.  201. 

Amendment  of  an  execution  to  oouform  it 
to  the  judgment  may  be  made  after  a  sale 
thereunder,  on  motion  of  the  purchaser. 
Dot  v.  Rue,  29  D.  368.  But  see  Bybtt  v. 
Ashby,  43  D.  47. 

An  execution  can  be  amended  only  when 
merely  voidable,  and  not  when  absolutely 
void,    McCormick  v.  Wheeler,  86  D.  388. 

Amendment  of  voidable  execution  is  al- 
lowed only  when  third  persons  can  have  no 
reasonable  doubt,  from  the  records,  that  the 
execution  sought  to  be  amended  did  in  fact 
issue  upon  the  judgment  to  which  the  amend- 
ment makes  it  oonform,  and  are  therefore  not 
injured.  But  no  court  would  ever  create  an 
execution  by  way  of  amendment  where  none 
existed  before.     lb. 

An  execution  may  be  amended  in  matters 
of  form  and  as  to  clerical  errors  and  omis- 
sions, but  it  cannot  be  amended  as  to  matters 
of  substance.     Blanks  v.  Rector,  88  D.  780. 

An  execution  directing  a  levy  of  more 
money  than  the  judgment  calls  for  will  not 
be  set  aside,  but  will  be  amended  to  agree 
with  the  judgment,  upon  application  of  the 
parties  or  either  of  them.  Hunt  v.  Loucks, 
99  D.  404. 

Executions  are  not  void  that  have  been  is- 
sued according  to  established  course  of  prac- 
tice, and  are  not  so  erroneous  that  they  can- 
not be  amended,     lb. 

19.  Void  and  voidable  executions. 
—An  execution  issued  under  a  judgment 
actually  rendered,  but  not  at  the  time  fully 
and  regularly  entered,  is  not  void,  but  void- 
able only,  and  may  be  completely  validated 
by  afterwards  making  a  proper  entry  of  the 
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Judgment  on  ;the  record,  showing  when  it 
was  in  fact  rendered,  and  entering  it  now  for 
then.  And  inch  entry  will  support  inter- 
mediate proceedings  conformable  with  such 
judgment.    Graham  v.  Lynn,  39  D.  493. 

A  voidable  execution  affords  protection  to 
the  party  causing  it  to  issue  until  it  has  been 
avoided.    Cogburn  v.  Spence,  50  D.  140. 

An  execution  merely  voidable  may  be  set 
aside  on  motion  by  the  defendant,  but  until 
set  aside  all  acts  done  under  it  are  valid,  as 
well  in  relation  to  the  execution  plaintiff  as 
to  strangers.  And  if  the  execution  debtor 
does  not  procure  the  process  to  be  set  aside, 
he  will  be  presumed  to  have  waived  the  er- 
rors.   Mace  v.  Dutton,  52  D.  510. 

Erroneous  or  voidable  executions  cannot 
be  collaterally  attacked.  Hunt  v.  Louche, 
99  D.  404. 

The  following  art  instance*  of  voidable  but 
not  void  execution*:  An  execution  irregu- 
larly issued  to  another  county.  Cox  v.  JveA 
eon,  15  D.  89. 

An  execution  issued  upon  a  satisfied  judg- 
ment, where  such  satisfaction  has  not  been 
entered  on  the  reoord.  Bortn  v.  McOehee, 
SI  D.  696. 

An  execution  issued  on  a  judgment  which 
was  obtained  in  an  action  where  the  writ 
of  attachment  was  made  out  by  the  officer. 
Sewcll  v.  Harrington,  34  D.  675. 

An  execution  issued  before  the  return  to  a 
former  one  is  made,  or  other  proceedings  to 
vacate  the  levy  are  had.  Mace  v.  Dutton,  52 
J>.  510. 

A  forged  execution  is  void,  and  no  title  can 
be  acquired  under  it  by  an  innocent  purchaser 
without  notice.    Silvan  v.  Coffee,  70  D.  371. 

An  instruction  which  precludes  the  jury 
from  inquiring  into  the  fact  of  a  forged  exe- 
cution is  erroneous.  Proof  that  defendant 
had  knowledge  of  or  was  concerned  in  the 
commission  ofthe  forgery  make  no  difference. 
A  forged  execution  is  absolutely  void,  and  not 
merely  voidable.    lb* 

An  execution  not  under  seal,  issued  from 
a  court  which  has  been  abolished,  or  upon  a 
void  judgment,  or  upon  a  judgment  against 
an  administrator,  or  upon  the  death  of  the 
judgment  debtor,  or  after  an  appeal  and  stay, 
are  instances  of  executions  which  are  prob- 
ably void.     Hunt  v.  Louche,  99  D.  404. 

20.  lulling  execution  after  death 
of  a  party.  —  An  execution  issued  after  the 
death  of  the  defendant,  without  a  previons  re- 
vival of  the  judgment,  is  voidable,  not  void. 
Collingsworth  v.  Horn,  24  D.  753;  and  a 
stranger  purchasing  under  such  execution  will 
be  protected.  Harrington  v.  O'Reilly,  48  D. 
704.    Contra,  Suxnk  v.  Snodgra**,  52  D.  190. 

Execution  cannot  issue  on  a  judgment 
obtained  against  a  testator  or  an  intestate. 
Sweringen  v.  Eberius,  38  D.  463;  Blank*  v. 
Seder,  88  D.  780. 

Execution  bearing  teste  after  the  death  of 
the  defendant  should  be  quashed  on  motion 
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of  the  representative  of  judgment  debtor  or 
of  one  in  privity  with  him.  Harrington  ▼. 
O'Reilly,  48  D.  704. 

A  sale  made  under  an  execution  issued 
after  the  death  of  defendant,  without  a  re- 
vival of  the  judgment,  is  not  void,  but  only 
voidable;  and  such  sale  will  be  valid  until 
regularly  set  aside  by  an  action  for  that  par- 
pose  brought  by  the  heir  or  the  terre-tenant. 
Shelton  v.  Hamilton,  57  D.  149;  Hodge  v. 
Mitchell,  61  D.  524. 

Upon  the  death  of  a  joint  judgment 
debtor,  execution  should  issue  against  both 
defendants  so  as  to  eorrespona  with  the 
judgment,  but  can  be  enforced  against  the 
survivor  alone.  Woodcock  v.  Bennet,  13  D. 
568;  Thompson  v.  Bondurant,  50  D.  136;  bat 
if  the  death  had  been  suggested  of  record, 
the  execution  could  issue  against  the  sur- 
viving defendants*  Blank*  v.  Rector,  88  D. 
780. 

The  death  of  a  debtor  renders  his  landa 
only  secondarily  liable,  unless  they  have 
previously  become  liable  to  be  affected  by 
an  execution.    Hanson  v.  Borne*,  22  D.  322£. 

No  process  of  execution  in  England  is  ex- 
actly analogous  to  the  writ  otJL  fa.  in 
Maryland,  with  respect  to  the  effect  of  the 
defendant's  death  on  the  right  to  levy  on 
land.    lb. 

Execution  against  sureties  of  an  adminis- 
trator, some  of  whom  die  before  the  judg- 
ment against  them  is  rendered,  should  not 
be  quashed,  but  should  be  amended  by 
strikinff  out  the  names  of  the  deceased  sure- 
ties.    Thompson  v.  Bondurant,  60  D.  136. 

An  execution  issued  after  the  death  of  the 
person  in  whose  favor  the  judgment  was 
rendered  is  void,  and  the  purchaser  of  land 
at  a  sale  under  such  execution  takes  no  title* 
Stewart  v.  HuckoU,  50  D.  127. 

An  execution  regular  on  its  face  is  admis- 
sible to  show  title  in  a  purchaser  thereunder, 
though  its  validity  is  contested  on  the 
ground  that  the  plaintiff  therein  was  dead 
at  the  time  of  its  issuance;  for  the  death  of 
the  execution  plaintiff  is  a  fact  for  the  deter* 
mination  of  the  jury.  Wilson  v.  Campbell. 
70  D.  586, 

The  revival  of  a  judgment  in  the  name  of 
an  administrator  results  from  the  filing  of 
his  appointment  for  record,  and  an  execu- 
tion may  issue  in  his  name.  Durham  v. 
Beaton,  81  D.  276. 

21.  or  expiration  of  charter  of 

corporate  party.  —  If  a  corporation  ex- 
pires after  judgment,  execution  can  no 
longer  issue  in  its  name.  May  v.  State  Bank 
cfN.  Carolina,  40  D.  726. 

Though  the  charter  of  a  corporation  ex- 
pired before  judgment  in  its  favor,  no  exe- 
cution can  issue  on  such  judgment,  and  the 
defendant  is  not  estopped,  on  a  motion  to 
quash  the  execution,  from  showing  the  ex- 
piration of  such  charter  before  Judgment. 
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ML*  Jucu—lty  and  effect  of  scire 
tocfsa — II  the  judgment  defendant  die, 
execution  cannot  issue  without  a  scL  fa., 
anient  tested  in  the  lifetime  of  the  defend- 
ant Woodcock  v.  Bennet,  13  D.  668;  Col- 
hngswortk  v.  Horn,  24  D.  763;  except  where 
an  alias  or  ptmrie$  is  to  issued  for  the  pur- 
pose of  continuing  a  lien  which  hat  been 
acquired  by  a  former  execution  before  hia 
death,  and  which  has  not  been  lost  by  "a 
chasm,"  or  otherwise,  Collier  v.  Windham, 
62  D.  767. 

Upon  the  death  of  a  joint  judgment  debtor, 
execution  cannot  issue  against  the  real  estate 
without  a  scL  fa.  against  the  survivor  and 
the  heirs  or  terre-tenants,  etc.,  of  the  de- 
ceased, to  show  why  the  money  should  not 
be  levied  out  of  their  respective  lands. 
Woodcock  t.  Bennet,  13  D.  668.  Contra, 
Martm  ▼.  Branch  Bank,  60  D.  147. 

Execution  issuing  without  a  sd.  fa.  will 
be  void  even  as  against  a  bona  fide  purchaser, 
and  as  to  the  land  of  the  survivor.  Wood- 
cock r.  Bennet,  13  D.  668. 

ScL  fa.  to  make  a  party  of  a  new  per- 
son who  is  to  be  benefited  or  charged  by  the 
execution  of  a  judgment  is  generally  neces- 
sary; bat  not  where  the  new  party  becomes 
interested  after  the  execution  has  come 
regularly  to  the  officer's  hands.  Hanson  v. 
Borneo,  22  D.  322. 

The  state  as  plaintiff  might  sue  out  exe- 
cution after  the  year  without  a  scL  fa* 
Coombs  v.  Jordan,  22  D.  236. 

The  limitation  is  recognised  as  founded 
en  a  presumption  of  satisfaction,  in  Mary- 
land, and  as  an  effectual  bar  to  a  recovery 
by  execution,  furnishing,  therefore,  conclu- 
sive evidence  of,  the  extinction  of  the  lien. 
IK 

The  statute  giving  the  scL  fa.  to  revive 
judgments  in  personal  actions,  and  the  stat- 
ute extending  the  time  for  issuing  JL  fa. 
on  all  judgments  to  three  years,  have  not 
made  any  other  alteration  in  the  law  as  to 
the  limitation  of  executions  in  judgments.  lb. 

Rxecution  issued  after  death  of  the  plain- 
tiff without  a  revival  of  the  judgment  by 
scL  fa.,  is  but  voidable,  not  void,  if  it  issued 
at  the  instance  of  the  party  who  was  entitled 
to  collect  the  money  under  the  judgment 
Daw  v.  Sharp,  34  D.  609. 

The  ArVsnsss  statute  repeals  so  much  of 
the  common-law  rule  as  made  the  lien  of  an 
execution  upon  goods  extend  back  by  rela- 
tion to  its  teste,  when  issued  subsequently; 
and  fixes  the  commencement  of  the  lien  at 
the  time  that  the  writ  comes  to  the  hands  of 
the  officer  to  be  executed,  where  the  judg- 
ment or  decree  does  not  constitute  a  lien 
upon  the  property.  Therefore  an  execution 
may  be  levied  and  enforced  against  the  per- 
sonal property  of  a  defendant  after  his 
death,  if  issued  before,  without  a  revival  of 
the  judgment  against  his  representative. 
Dams  v.  Oswalt,  68  D.  182. 


EXECUTION,  I,  t. 

Decisions  and  American 


BeportSj  see  Tot 


1396 

a. 


A  scL  fa.  to  revive  a  judgment  irregularly 
issued,  or  an  execution  issued  after  the  stat- 
utory time  without  scL  fa,,  is  voidable  only, 
and  cannot  be  called  in  question  in  a  collat- 
eral action,  so  as  to  defeat  the  title  of  a  pur* 
chaser  under  the  execution.  Jackson  v.  Dt- 
laney,  7  D.  403. 

Execution  on  a  judgment  revived  by  scL 
fa.  should  be  on  the  original  judgment 
Irwin  v.  Nixon,  51  D.  669. 

28.  Issuing  alias  or  second  exece- 
tion.  —  The  lien  originated  by  the  ft.  fa. 
may  be  preserved  and  continued  beyond  the 
time  of  the  return,  by  causing  an  alias  writ 
to  issue,  during  the  term  in  which  it  is 
returned.  Collingsworth  v.  Horn,  24  D. 
763. 

An  alias  execution,  issued  after  the  death 
of  defendant,  is  regular,  where  the  original, 
by  which  it  was  preceded,  was  issued  during 
the  life  of  the  defendant,  and  the  aUas  issues 
during  the  term  in  which  the  original  was 
returned,    lb. 

The  levy  of  an  execution  upon  goods  of 
the  debtor  which  is  not  followed  by  a  sale 
will  not  bar  the  issuance  of  a  second  writ,  if 
the  sale  under  the  first  was  prevented  by 
the  removal  of  the  goods  by  the  debtor  or 
through  his  connivance  or  permission.  Wsbb 
v.  Bwnpass,  33  D.  31  a 

To  issue  a  second  4.  fa.  before  the  return 
of  the  first  is  irregular,  but  does  not  render 
the  second  JL  fa.  void.  State  v.  Page,  40 IX 
606. 

After  actual  return  of  first  execution  be- 
fore the  return  day,  there  would  be  no  irreg- 
ularity, much  less  any  invincible  legal  obsta- 
cle, in  issuing  again  the  same  or  another 
execution  before  the  return  day.  Pennington 
v.  Tell,  62  D.  262. 

An  alias  execution,  where  the  original  is 
lost,  should  not  be  issued,  but  a  copy  should 
be  established.    Rushin  v.  Shields,  66  D.  436. 

An  alias  execution  cannot  be  collaterally 
attacked,  though  improperly  issued  upon 
loss  of  the  original,  if  issued  by  the  order 
of  a  court  of  competent  jurisdiction,    lb. 

Issuance  of  a  second  execution,  after  expi- 
ration of  a  year  and  a  day  from  the  issuance 
of  the  first,  is  a  mere  irregularity,  and  will 
not  invalidate  the  title  of  a  bona  fide  pur- 
chaser under  a  subsequent  execution.  8yd- 
nor  v.  Roberts,  66  D.  84. 

Equity  has  no  jurisdiction  to  relieve 
against  the  improper  issuance  of  a  second 
execution.  This  error,  if  it  was  one,  the 
court  issuing  it  could  correct.  Gregory  v. 
Ford,  73  D/639. 

Failure  of  a  justice  issuing;  a  second  execu- 
tion to  append  a  copy  of  the  return  to  the 
first  execution,  which  had  been  returned  un- 
satisfied by  reason  of  failure  of  sale  after 
levy,  for  want  of  bidders,  will  not  render 
the  second  execution  void,  but  only  voidable, 
and  it  might  be  set  aside  on  motion  before 
the  justice;  but  if  no  such  motion  was  made, 
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all  acts  dona  under  it  will  be  valid.  CuSbert- 
mm  v.  MilhoUm,  85  D.  428. 

If  an  execution  is  levied  on  real  estate, 
while  the  judgment  lien  subsists,  and  is  re- 
turned without  a  sale,  and  after  the  judg- 
ment lien  expires  another  execution  is  issued 
and  levied,  and  a  sale  is  made,  such  sale 
takes  effect  by  relation  at  the  time  when  the 
second  execution  was  levied.  Bagley  v. 
Ward,  99  D.  268. 

In  Louisiana,  two  executions  cannot  issue 
at  the  same  time  on  the  same  judgment, 
whatever  may  be  the  number  against  whom 
the  judgment  may  have  been  obtained;  and 
if  two  executions  are  issued,  one  after  the 
other,  the  seoond  is  irregular,  but  the  first  is 
not  affected  thereby.  If  both  are  issued  at 
the  same  time,  and  one  has  been  acted  upon, 
the  second  may  be  enjoined.  Hudson  v. 
Danaerfield,  20  D.  297. 

84.  Delivery  to  sheriff. —Where  an 
execution  is  issued  in  the  debtor's  lifetime, 
the  date  of  its  delivery  to  the  sheriff  need 
not  be  indorsed  on  it,  or  otherwise  proved  to 
sustain  a  levy  and  sale  of  lands  in  the  seisin 
of  the  heir.     Hanson  v:  Barnes,  22  D.  322. 

Parol  evidence  of  such  date  is  admissible 
where  the  sheriff  has  neglected  to  indorse  it 
on  the  writ  as  required  bv  statute,  such  re- 
quirement being  merely  directory.    76. 

S.   What  Property  may  be  Reached, 

25.  In  general.*  —  Incorporeal  heredit- 
aments are  considered  as  realty,  may  be 
entailed,  are  conveyed  and  devised,  and  de- 
scend, and  are  subject  to  dower,  in  the  same 
way  as  land;  but  it  seems  that  some  property 
of  this  species  is  not  subject  to  sale  on  execu- 
tion, and  to  judicial  liens,  like  land.  Coombs 
v.  Jordan,  22  D.  236. 

8tock  of  a  turnpike  or  canal  company 
must  be  considered  as  realty,  on  common- 
law  principles,  but  it  seems  is  not  subject  to 
sale  on  execution,  or  to  the  lien  of  a  judg- 
ment, though  equity  will  give  relief  where 
this  or  any  other  species  of  property  is 
fraudulently  or  unjustly  placed  oeyond  the 
reach  of  creditors.    lb. 

On  an  execution  against  a  town,  parish,  or 
city,  the  body  or  estate  of  an  inhabitant  may 
be  lawfully  taken  to  satisfy  it  Chase  v. 
Merrimack  Bank,  31  D.  163.    S.  P.,  as  to  the 

Property   of   an    inhabitant,   Beardsley  v. 
mith,  41  D.  148;  Barnes  v.  Savage,  52  R. 
751.    Contra,  MUler  v.  McWUUams,  20  R. 

297. 

A  certificate  of  membership  in  a  parish  is 
not  necessary  in  order  to  make  one  liable  as 
an  inhabitant,  where  he  has  been  voted  a 
member,  has  attended  the  parish  meetings, 

*  Copyright!  and  patent  rights,  when  and  how 
subject  to  execution,  see  note,  40  R.  12S-126. 

Life  Insurance  policies,  or  their  proceeds,  when 
subject  to  execution,  see  note,  88  D.  530-581. 

See  note  on  devices  intended  to  prevent  prop- 
erty from  being  subjected  to  execution  against 
beneficiaries,  82  D.  242.  m 
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and  has  acted  as  a  trustee  of  the  ministerial 
fund.     Chase  v.  Merrimack  Bank,  31  D.  163. 

Execution  cannot  be  levied  upon  the  prop- 
erty of  one  who,  though  a  member  of  the) 
parish  when  the  judgment  was  rendered, 
had  ceased  to  be  such  before  the  levy.  76., 
p.  166,  note. 

Where  property  acquired  in  fraud  of  cred- 
itors is  exchanged  for  other  property,  the 
latter,  if  tangible  and  susceptible  of  identi- 
fication, may  be  seised  by  the  oreditora. 
Abney  v.  Kingsland,  44  D.  491. 

Execution  cannot  be  levied  upon  a  hope  or 
probability  that  money  may  become  due 
and  payable  to  the  defendant  upon  the  hap- 
pening of  some  future  event.  Baker  v.  Co- 
penbarger,  58  D.  600. 

The  property  of  a  municipal  corporation 
is  subject  to  be  taken  in  execution,  if  pay- 
ment of  judgments  against  it  is  not  other- 
wise provided  for;  although,  it  seems,  prop- 
erty held  by  it  for  publio  use  cannot  be  so 
taken.  Darlington  v.  Mayor  etc*  of  Ncso 
York,  88  D.  24S\ 

A  seat  in  the  New  York  Cotton  Exchange, 
a  corporation,  being  of  value  and  transferable, 
is  property.    Powell  v.  Waldron,  42  R.  901. 

An  untransferable  certificate  of  member- 
ship of  a  board  of  trade  is  not  property 
subject  to  judicial  sale.  Barclay  v.  Smith, 
47  R.  437. 

26.  Personal  property,  generally.  — 
A  fi.  fa.  generally  applies  only  to  tangible 
property  capable  of  manual  seisure  and 
transfer.    Coombs  v.  Jordan,  22  D.  236. 

Mere  possession  of  a  chattel  with  the 
owner's  consent,  and  without  any  fraudulent 
or  deceptive  purpose,  will  not  render  such 
chattel  liable  to  the  debts  or  disposition  of 
the  possessor.    Moon  v.  Hawks,  16  D.  726. 

If  the  possession  is  fraudulent  or  intended 
to  give  the  possessor  a  false  credit,  of  which 
the  jury  are  to  judge,  the  property  may  be 
taken  for  such  possessor's  debts.    To. 

If  A,  while  an  officer  has  in  his  hands  an 
execution  against  him,  exchanges  horses  with 
B,  both  horses  are  subject  to  the  execution. 
Orchard  v.  Williamson,  22  D.  102. 

Where  hides  are  delivered  to  a  tanner, 
under  a  contract,  that  are  to  be  charged  at 
cost  and  a  certain  commission  and  interest 
after  a  certain  period,  and  when  tanned  are 
to  be  returned  to  the  party  delivering  them, 
who  is  to  sell  them,  and  after  deducting  the 
coat,  commission,  and  guaranty  to  pay  the 
balance  to  the  tanner,  the  transaction  is  a 
sale,  and  the  property  may  be  seised  in 
execution  by  the  tanner's  oreditora  Jess* 
kins  v.  Bkhelberger,  28  D.  691. 

An  execution  may  be  levied  upon  a  horse 
being  ridden  at  the  time  by  the  owner.  Stale 
v.  Billiard,  38  D.  708. 

An  equitable  estate  in  personal  property 
is  not  subject  to  execution  at  law.  Bice  ads* 
Burnett,  42  D.  336. 

Unpublished  manuscripts  are  not  subject 
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to  execution.    Dart  r.   Woodkmse,  29  R. 
644. 

At  the  request  of  A,  an  insolvent,  B  bought 
stocks  for  the  benefit  of  the  wife  and  family 
of  A.  The  latter  had  no  oontrol  over  the  in- 
vestment* none  of  his  money  was  in  it,  nor 
did  B  look  to  him  for  remuneration  in  case 
it  should  prove  unprofitable  afterwards,  B 
conveyed  the  stock  to  the  beneficiaries. 
Beii,  that  it  could  not  be  subjected  to  the 
payment  of  the  debts  of  A.  Waddingham  v. 
iokr,  100  D.  260. 

27.  Ohoaea  in  action.— A  right  of 
action  to  personal  property,  which,  if  en- 
forced, might  result  in  the  recovery  of  the 
possession  of  such  property,  is  not  liable  to 
seizure  on  mesne  or  final  process.  Borton  v. 
Mtt,  42  D.  628. 

Property  not  subject  to  execution  at  law, 
such  as  choses  in  action,  cannot  be  reached 
in  equity,  unless  the  ease  is  otherwise  of 
equitable  jurisdiction,  as  where  the  property 
was  fraudulently  converted  into  choses  in 
actum  to  defraud  creditors.  Donovan  v. 
14  D.  631. 

A  chose  in  action  is  subject  to  the  process 
of  sequestration  to  compel  the  payment  of 
money  under  a  decree  of  chancery.  Grew  t. 
Breed*  46  D.  687. 

While  dower  remains  unascertained,  and 
until  there  has  been  an  actual  admeasure- 
ment by  metes  and  bounds,  it  is  a  mere  po- 
tential mterest,  amounting  to  nothing  more 
than  a  chose  in  action,  and  is  not  subject  to 
seizure  sad  sale  by  execution  at  law.  Pern* 
smoftmT.   r«fl,62D.  262. 

A  promissory  note  is  not  subject  to  levy 
sad  sale  under  execution.  Lowremore  r. 
Berrf,  54  D.  188. 

A  judgment  is  not  subject  to  levy  and  sale 
under  execution.  The  proper  practice  is  to 
garnish  the  judgment  debtor.  Oobom  v. 
CW.  92  D.  413.* 

28.  Franchisee,  t—  An  execution  cannot 
be  levied  on  corporate  franchises  and  rights, 
or  on  property  essential  to  the  enjoyment 
thereof.  fhuquehanma  Oemal  Co.  v.  Bonham, 
42  D.  SIS. 

A  turnpike  road  is  not  the  subject  of  levy 
under  execution,  where  the  defendant  has  no 
mterest  in  the  land,  and  no  right  save  that 
of  maintaining  the  road  and  receiving  tolls. 
Ammant  v.  liew  Alexandria  etc  Road,  16  D. 


If  intangible  property  not  subject  to  exe- 
cution be  blended  in  a  levy  with  other  prop- 
erty, so  that  it  is  difficult  to  separate  them, 
the  whole  levy  may  be  quashed.    lb. 

29.  Chattels  mortgaged  or  pledged. 
—  A  debtor's  equitable  interest  in  personal 
property  cannot  at  law  be  seised  and  sold 
under  a  fieri  /ados;  but  after  the  return  of 

•  Judgment,  when  and  how  subject  to  execa* 
km,  see  note,  W  D.  416, 416. 
t  Franchises  not  subject  to  execution,  see  note, 
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the  writ  unsatisfied,  the  judgment  creditor 
may,  in  equity,  obtain  leave  to  redeem  the 
prior  encumbrance,  and  then  have  the  prop- 
erty sold  to  pay  the  encumbrance  and  also 
the  execution  debt.  Barrio  ▼.  Alcock,  82  D. 
168.    8.  P.,  Rose  v.  Sevan,  69  D.  170. 

An  execution  for  the  debt  of  a  tenant  at 
will  of  a  farm  may  be  levied  on  hay  in  the 
barn,  which  has  not  been  actually  delivered 
to  the  lessor,  notwithstanding  an  agreement 
by  such  tenant  that  the  lessor  may  hold  all 
the  hay  cut  on  the  farm  as  security  for  the 
rent    Bailey  v.  Fillebroum,  23  D.  529. 

A  mortgagor  of  chattels,  without  right  of 
possession,  has  no  legal  interest  which  can 
be  sold,  under  Michigan  Revised  Statutes, 
page  478,  section  23,  providing  that  "when 
goods  or  chattels  shall  be  pledged  by  way  of 
mortgage  or  otherwise,  " ' '  tne  right  and  inter* 
est  in  such  goods  of  the  person  making  such 
pledge  may  be  sold  on  execution  against 
him  ;  the  section  was  not  designed  to 
create  rights  and  subject  them  to  seizure, 
but  only  to  extend  the  remedy  by  execution 
over  rights  in  existenoe.  TannahtU  v.  TutUe, 
61  D.  480. 

The  interest  of  a  pledgor  in  goods  in  the 
hands  of  the  pledgee  can  only  be  reached  by 
the  sheriff,  under  execution,  by  serving  and 
enforcing  a  garnishment  on  the  pledgee,  and 
not  by  a  seisure  of  the-pledge.  TreadweUv* 
Davie,  94  D.  770. 

Whether  the  mortgagor  of  a  chattel  has 
such  an  estate  therein  as  is  subject  to  levy 
and  execution  sale  is  not  settled  in  South 
Carolina,  but  the  practice  having  generally 
prevailed,  it  would  seem  proper  to  amotion 
its  oontinuanoe.  UcKniak  v.  Gordon,  94  D, 
164. 

The  interest  of  a  mortgagor  in  mortgaged 
chattels  in  possession  of  tne  mortgagee  may 
be  levied  upon  under  exeontion,  but  they 
cannot  be  taken  from  the  mortgagee  without 
an  offer  to  pay  the  mortgage  debt  Pom  v. 
Oronan,  64  R.  190. 

80.  or  subject  to  lien.  — Goods 

shipped  to  a  factor  cannot  be  seised  on  exe- 
cution against  the  shipper,  when  the  motor, 
on  the  strength  of  the  shipment,  accepted 
drafts  drawn  by  the  shipper.  Lambeth  v. 
Turnbull,  39  D.  636. 

The  creditor  must  show  that  the  motor  is 
not  bound  to  pay  the  drafts  in  order  to  make 
his  seisure  valid;  it  is  not  sufficient  to  show 
that  there  was  no  consideration  between  the 
shipper  and  the  payee,  the  draft  having 
been  accepted  and  transferred  to  a  bona  fide 
holder.    /&. 

The  fact  that  a  draft  has  not  been  paid 
does  not  validate  the  seisure.    lb, 

81.  Property  in  custodia  legia.  — 
Property  in  the  custody  of  the  law  cannot 
be  levied  on,  seised,  or  sold  under  an  execu- 
tion. The  pnrohaser  of  such  property  is  a 
purchaser  pendente  Ute.  Backlog  v.  Swigert, 
41  D.  256. 
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Custody  of  law  ia  such  custody  only  as  an 
offioer  has  a  right  to  assume  over  specific 
property  by  virtue  of  law,  or  by  virtue  of 
the  mandate  contained  in  his  writ.  Prop- 
erty unlawfully  taken  is  not  in  the  custody 
of  the  law.    Oilman  v.  Williams,  76  D.  219. 

Personal  property  levied  upon  by  the 
sheriff  is  in  custodia  legis,  and  no  other  offioer 
has  the  right  to  seise  it,  the  title  having 

Sissed  to  the  sheriff  by  virtue  of  his  levy. 
radley  v.  Kesee,  94  D.  246;  Jones  Stationery 
etc  Co.  v.  Case,  40  R.  310. 

A  replevied  chattel  in  possession  of  the 
sheriff  is  not  liable  to  execution  against  the 
same  defendant  in  another  action.  First 
NaL  Bank  v.  Dunn,  49  R.  517. 

Goods  sold  on  execution  were  left  with  the 
judgment  debtor  with  the  understanding 
that  he  might  repurchase  them  by  paying 
the  judgment.  Held,  that  they  could  not  be 
sold  on  execution  by  a  subsequent  judgment 
creditor.  Bisbing  v.  Third  NaL  Bank,  99  R. 
726. 

88.  Partnership  property.*— The  in- 
terest of  a  partner  in  partnership  goods  is 
subject  to  execution.  BurraU  v.  Acker,  35  D. 
582;  Aldrkh  v.  Wallace,  33  D.  495;  Hubbard 
v.  Curia,  74  D.  283;  RershfiM  v.  Clofiin,  37 
R.  237;  but  the  goods  themselves,  or  any 
part  thereof,  cannot  be  seized.  Whether  the 
purchaser  of  such  interest  is  to  be  considered 
a  tenant  in  common  with  the  other  partners, 
oncers.    Morrison  v.  BlodaeU,  29  D.  653. 

Property  of  a  partnership  may,  in  such  a 
ease,  be  sold  in  paroels,  when  the  articles 
are  divisible  and  capable  of  being  allotted  to 
the  purchasers  without  injury  to  the  sale  of 
the  residue.    Aldrkh  v.  Wallace  33  D.  495. 

No  action  lies  against  a  sheriff  for  levying 
an  execution  of  individual  creditors  of  a 
partner  on  firm  property  in  the  latter  a 
hands.    Conroy  ▼.  Woods,  73  D.  605. 

Land  belonging  to  a  partnership,  or  to  an 
individual  partner,  purchased  by  another 
partner  at  sheriffs  sale  thereof  for  a  partner- 
ship debt,  is  still  subject  to  levy  for  the 
same  debt  if  the  execution  remains  unsatis- 
fied, and  equity  will,  it  seems,  regard  the 
same  as  unchanged.  Evans  v,  Oibson,  77  D. 
565. 

One  copartner's  share  in  goods  of  firm 
may  be  attached  and  sold  on  execution  for 
his  individual  debt;  and  as  incidental  to  this 
right,  the  officer  may  deliver  the  whole  of 
the  goods  seised  to  the  purchaser.  Moore  v. 
Pennelt,  83  D.  500. 

On  a  judgment  against  all  the  members  of 
a  firm  upon  a  joint  obligation,  not  an  in- 
debedness  of  the  firm,  the  property  of  the 
firm  may  be  levied  on  and  sold,  and  the  pur- 
chaser will  acquire  absolute  title  as  against 
subsequent  creditors  of  the  firm,  although  it 
may  be  insolvent.  Saunders  v.  Reilly,  59  R. 
472. 

*  Levy  on  partnership  property  for  partner's 
arWatft  debts,  tee  note,  4)  D.  663, 664. 
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88.  Growing  crops.  *  —  Growing  crops 
may  be  sold  under  execution,  and  the  pur- 
chaser has  the  right  of  ingress  and  egress  for 
the  purpose  of  cutting  and  carrying  them 
away;  if  unripe  at  the  time  of  the  sale,  they 
are  in  custodia  legis  until  thev  ripen,  after 
which,  a  reasonable  time  will  be  allowed  for 
their  removal    Smith  v.  TriU,  28  D.  565. 

Wheat  or  corn  growing  is  considered  a 
chattel,  and  as  such  may  be  taken  in  execu* 
tion.  Whipple  v.  Foot,  8  D.  442;  Thompson 
T.  CraigmyU,  41  D.  240. 

A  person  cannot  be  in  possession  of  land 
and  another  of  the  corn  growing  on  it.  Foo- 
ter v.  Fletcher,  18  D.  208. 

Growing  fruits  and  crops  might  be  seised 
and  sold  under  a  &  fa.  at  common  law. 
Coombs  v.  Jordan,  22  D.  236. 

Standing  grass  is  not  subject  to  attachment 
or  execution.    Rogers  v.  Elliott,  47  R.  192. 

84.  Honey,  generally.  —  Money  may 
be  levied  upon  to  satisfy  a  judgment.  Dolby 
v.  MuUins,  39  D.  18a 

Money  of  a  debtor  in  his  possession  may 
be  taken  if  the  officer  can  levy  on  it  without 
a  violation  of  the  personal  security  of  the 
debtor.     Prentiss  v.  Bliss,  24  D.  831. 

Money  in  the  hands  of  a  sheriff  or  a  third 
person  cannot  be  taken  under  a  JL  fa,  Jones 
v.  Jones,  18  D.  327. 

The  Pennsylvania  statute  gives  a  sheriff 
power  to  seize  and  take  money  in  execution 
only  "when  he  can  find  no  other  real  or  per- 
sonal estate  of  the  defendant,"  and  even  then 
he  is  not  to  take  the  money  from  the  person 
of  the  defendant.  Under  such  a  statute,  if 
a  person  delivers  money  to  a  sheriff  who 
holds  two  executions  against  said  person, 
with  a  direction  to  apply  it  upon  the  execu- 
tion last  received  by  the  sheriff,  it  must  be 
so  applied,  and  the  prior  execution  creditor 
has  no  right  to  have  it  applied  on  his  prior 
execution.  If,  ordinarily,  the  sheriff  could 
seise  money  thus  placed  in  his  hands,  and 
apply  it  to  the  prior  execution,  he  could  not 
do  so  while  he  had  real  estate  levied  upon  by 
virtue  of  such  prior  execution  and  undisposed 
of  in  his  hands.     Rudy  v.  Com.,  78  D.  330. 

85.  Proceeds  of  former  levy,  t —  Money 
in  the  hands  of  the  sheriff,  collected  on  exe- 
cution, is  in  the  custody  of  the  law,  and  ia 
not  the  property  of  the  execution  plaintiff 
until  paid  over  to  him.  Lightner  v.  Sttinagti, 
85  D.  292;  Bx  parte  Fearle,  53  D.  155.  Thua 
an  officer  who  has  collected  money  on  an 
execution  cannot  apply  it  in  satisfaction  of 
another  execution,  although  the  latter  ia 
against  the  party  for  whom  the  money  waa 
collected,  and  both  executions  are  in  the 
officer's  hands  for  collection  at  the  same 
item.     Hardy  v.  Tilton,  28  R.  34. 

*  What  crops  are  subject  to  execution  as  per- 

sonalty,  see  note,  65  D.  161-163. 

Inchoate  Interest  of  croppers  and  others,  when 
subject  to.  see  note,  51  D.  410,  411. 

t  Moneys  in  officer's  hands,  whether  subject  to* 
see  note,  55  D.  K4.  256. 
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Money  belonging  to  a  Judgment  debtor, 
Id  the  hands  of  a  sheriff,  may  be  appropri- 
ated by  him  to  satisfy  an  execution  in  his 
possession.     Dolby  v.  Mulling,  39  D.  180. 

86.  Baal  property,  generally.  — 1.  At 
common,  Jaw.  — Land  was  not  liable  to  sale 
on  execution  at  common  law  for  the  debt  of 
a  private  creditor.  Jones  v.  Jones,  18  D. 
327.  8.  P.,  Coomb*  v.  Jordan,  22  D.  236. 
For  a  debt  due  the  state  or  the  king,  land 
could  always  be  taken  in  execution.  Jones 
v.  .Tones,  18  D.  327. 

Where  a  debtor  aliened  land,  bona  fide, 
before  action  brought,  it  was  not,  at  common 
law,  subject  to  any  charge  or  execution  in 
the  parchaser's  hands*  Coomb*  v.  Jordan, 
22  D.  236. 

I*nd,  in  the  English  colonies,  was  always 
considered  as  partaking  more  of  the  nature 
si  commercial  property  than  in  England.  76. 

Land  in  Maryland,  prior  to  1732,  was 
generally  not  otherwise  liable  to  be  taken  or 
extended  in  satisfaction  of  debts  than  in  Eng- 
land; bat  there  were  some  exceptions,    lb. 

lands  of  deceased  debtors,  in  Maryland, 
befora  1732,  were  sometimes  subjected  to 
lease  or  sale  in  satisfaction  of  their  debts,  but 
the  practice  was  not  common.    lb. 

Extent  to  which  lands  were  subject  to 
judgment  and  execution,  at  common  law  and 
under  English  statutes,  stated.  Drayton  v. 
Marshall,  33  D.  84. 

2.  By  statute, — Land  could  not  be  sold 
en  execution  at  common  law,  but  it  is  other- 
wise in  many  states  by  statute.  DuvaUw. 
Waters,  18  D.  36a 

lands  were  subjected  to  sale  on  execution 
in  the  plantations  by  the  statute  of  5  Geo. 
IL,  c  1,  being  thereby  made  liable  for  the 
payment  of  debts,  not  secondarily,  but 
squally  with  the  personalty.  Hanson  ▼. 
Barnes,  22  D.  822;  Coomb*  v.  Jordan,  22  D. 
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Plaintiff  has  an  election  to  seise  either 
lend  or  goods  under  that  statute,  unless  re- 
strained under  peculiar  equitable  circum- 
stances from  exercising  that  election  to  the 
prejudice  of  an  alienee,  devisee,  or  heir. 
Hanson  v.  Barnes,  22  D.  322. 

Such  statute  applies  to  all  debtors  having 
lands  in  Maryland,  without  regard  to  their 
domicile,  or  that  of  the  creditors  to  whom 
they  are  indebted.    Coomb*  v.  Jordan,  22  D. 


Real  estate  may  be  seized  and  sold  under 
%JL  fa.,  by  vitue  of  this  statute,  upon  a 
judgment  against  a  debtor.    76. 

Judgments  founded  on  torts,  as  well  as  on 
pecuniary  demands,  are  comprehended  by 
the  provisions  of  this  statute.     lb. 

Justices'  judgments  are  not  embraced  by 
this  statute,  it  seems,  and  therefore  execu- 
tions thereon  cannot  be  levied  on  realty,   lb. 

The  restrictions  of  the  feudal  law  upon 
voluntary  alienations  have  in  Maryland  been 
almost  entirely  removed,  but  those  affecting 


involuntary  alienations  by  attachment  of 
law  still  remain  to  some  extent,  as  in  the 
case  of  an  empty  legal  estate,  or  an  estate- 
tail  saved  from  the  operation  of  the  statute 
concerning  descents,    lb. 

A  debtor's  whole  real  estate  is  liable  in 
Maryland,  by  statute,  to  be  taken  in  execu- 
tion.   Jones  v.  Jones,  18  D.  327. 

No  distinction  is  made  between  realty  and 
personalty  under  the  statute  subjecting  land 
to  sale  on  execution,  as  it  has  been  construed 
here,  so  far  as  the  effect  of  an  execution 
tested  in  the  debtors  lifetime  is  ooncerned; 
so  that  the  debtor's  land  may  be  sold  after 
his  death  under  a  fieri  facia*  levied  or  tested 
before,    lb. 

Real  estate  was  subjected  to  sale  on  ex* 
ecution  at  an  early  day  in  Pennsylvania, 
whether  the  debtor  was  living  or  dead.  Bruek 
v.  Lantx,  21  D.  458. 

Lands  and  tenements  are  subject  to  pay- 
ment of  debts,  and  are  liable  to  be  taken  m 
execution  and  sold  in  Florida.  Union  Bank 
v.  Powell,  62  D.  867. 

Lands  not  subject  to  judgment  lien  may  be 
levied  upon  under  exeoution  in  California. 
Baaley  v.  Ward,  99  D.  256. 

£  What  title  or  interest  may  be  reached.* — 
A  grant  of  all  one's  interest  in  land,  reserv- 
ing an  annual  rent,  payable  to  the  grantor, 
his  heirs  and  assigns,  with  the  proviso  that 
if  the  grantee  shall  pay  a  certain  sum  by  in* 
stallments,  the  rent  should  cease,  is  a  rent- 
charge,  and  the  interest  of  the  grantor  may 
be  taken  in  execution  and  soli  Hurst  v. 
IMgrow,  ID.  326. 

Rentseek,  and  mere  charges,  or  benefical 
privileges  on  land,  cannot  be  taken  and  sold 
under  mJL  fa.,  and  are,  therefore,  not  subject 
to  the  hen  of  a  judgment.  Coomb*  v.  Jordan, 
22  D.  236. 

A  deed  as  between  the  parties  is  valid 
without  registration,  and  vests  an  inohoafce 
title  in  the  grantee,  which  is  subject  to  levy 
and  sale  by  exeoution.  Vanes  v.  MeNany, 
24  D.  663. 

Lands  of  non-residents  cannot  be  subjected 
to  the  satisfaction  of  their  debts,  until  the 
judgment  creditor  has  given  bonds  as  re- 
quired by  statute.  Hanna  v.  SpoUs,  43  D. 
132. 

An  execution  debtor's  interest  in  land  of 
which  he  is  in  possession  may  be  sold  under 
the  execution,  and  he  cannot  deny  the  pur- 
chaser's title  or  show  title  in  another.  Stoit* 
zer  v.  Skiles,  44  D.  723. 

The  life  estate  of  a  husband  in  the  lands 
of  his  wife  cannot  be  sold  under  execution 
against  him.     Snavety  v.  Wagner,  45  D.  640. 

Land  in  adverse  possession  of  another  may 
be  sold  under  execution,  and  by  such  sale 
all  the  title  of  the  defendant  in  execution 
passes  to  the  purchaser.  Niekles  v.  Haskins, 
60  D.  164. 

•  8ee  note  on  involuntary  transfer  of  interests 
of  decedents,  heirs,  and  legatees,  44  D.  S3&-440. 
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A  right  of  entry  for  breach  of  a  condition 
in  a  deed  cannot  be  taken  in  execution  by 
the  grantor  »  creditor,  under  the  Maine  stat- 
ute allowing  the  creditor  to  take  in  execu- 
tion "  all  rights  of  entry  into  land  "  of  his 
debtor.  The  rights  of  entry  subjected  to 
execution  by  the  statute  are  confined  to  those 
cases  where  the  debtor  has  been  ousted  or 
dispossessed  of  a  freehold.  Bangor  v.  War- 
ren, 66  D.  657. 

The  purchaser  of  land  at  execution  sale  ac- 
quires no  interest,  before  the  expiration  of 
the  time  for  redemption,  which  is  subject  to 
sale  on  execution  against  hiin,  Bowman  v. 
People,  25  R.  316. 

Where  a  public  corporation,  in  the  exer- 
eise  of  a  delegated  right  of  eminent  domain, 
acquires  real  estate  necessary  for  public  use, 
such  real  estate  can  be  sold  on  execution 
against  the  corporation,  only  subject  to  the 
performance  of  the  duties  and  obligations  of 
the  corporation.  Ooock  v.  McGte,  35  B. 
658. 

87.  Leaseholds  and  terms  for  years. 
—  Leasehold  estates  might  be  taken  in  exe- 
cution, at  common  law,  and  sold  like  mere 
movables.  Coombs  v.  Jordan,  22  D.  236; 
Glenn  v.  Peter*,  59  D.  563. 

A  term  for  years  may  be  sold  on  a  justice's 
execution.  Barr  v.  Doe,  38  D.  146;  Glenn  v. 
Peters,  59  D.  563. 

Possession  of  a  lessee  of  the  vendee  is  also 
that  of  the  latter,  and  the  equitable  estate 
thereby  created  may  be  taken  in  execution 
upon  a  judgment  against  the  vendee.  Pugh 
t.  Good,  37  D.  534. 

88.  Bemainders  and  reversions.— 
A  vested  remainder  may  be  levied  on  and  sold 
during  the  continuance  of  a  preceding  life 
•state,  and  while  the  tenant  for  life  is  in 
possession.    Harrison  v.  Maxwell,  10  D.  611. 

The  interest  of  a  remainderman  is  subject 
to  be  sold  under  execution;  but  the  property, 
if  personalty,  must  be  present  at  the  sale  in 
order  to  render  it  valid.  Blanton  v.  Morrow, 
53  D.  391. 

A  remainder  in  a  slave,  after  a  life  estate 
therein,  cannot  be  sold  upon  an  execution 
at  law  during  the  continuance  of  the  life 
estate.  Allen  V.  Scurry,  24  D.  436.  a  P., 
Qoode  v.  Longmire,  76  D.  309. 

The  interest  of  an  executory  devisee  is 
subject  to  execution  sale,  though  the  pre- 
vious estate  is  not  yet  terminated.  De  Haas 
v.  Bunn,  44  D.  201. 

89.  Equitable  interests.  —  An  equi- 
table interest  cannot  be  sold  under  an  exe- 
cution at  law.  Ronds  v.  Symmes,  13  D.  621; 
BUijlU  v.  Banks,  17  D.  136;  S/tute  v.  Harder, 
24  £>.  427;  otherwise  in  Maryland*  Coombs 
v.  Jordan,  22  D.  236. . 

The  equitable  interest  of  a  judgment 
debtor  may  be  subjected  to  the  payment  of 
the  judgment,  and  a  note  secured  by  a  trust 
deed  is  such  an  interest.  Colic  n  v.  Carroll, 
45  D.  267. 


A  statute  providing  that  "all  real  estate 
whereof  defendant,  or  any  person  for  his 
use,  was  seised  in  law  or  equity,"  is  subject 
to  sale  under  execution,  contemplates  an  in- 
terest  or  estate  in  the  land,  of  which  the  de- 
fendant, or  the  trustee  for  his  use,  is  seised 
in  law  or  equity;  and  when  there  is  no  seinin 
of  such  an  equitable  estate,  there  is  no  inter- 
est in  the  land  which  is  liable  to  execution. 
The  defendant  must  have  an  actual,  equita- 
ble interest  in  the  land  itself,  a  vested,  equi- 
table estate  in  possession,  and  not  a  mere 
ground  of  equitable  relief  against  the  trustee 
or  * '  equitable  chose  in  action. "  Mcllvaine  v. 
Smith,  97  D.  295. 

40.  Lands  sutyect  to  mortgage.* — 
An  equity  of  redemption  in  land  is  not  legal 
assets  in  the  hands  of  heirs,  subject  to  be 
levied  on  for  debts  of  their  ancestor,  under 
an  execution  at  law.  Combs  v.  Young,  26  D. 
225. 

An  equity  of  redemption  cannot  be  sold 
on  execution  to  satisfy  the  debt  secured  by 
the  mortgage.  Atkins  v.  Sawyer,  11  D. 
188. 

When  the  debt  is  fully  paid,  the  mortga- 
gee, or  the  trustee  in  a  deed  of  trust,  holds 
but  a  naked  legal  title  for  the  debtor,  who 
has  the  whole  oeneticial  interest,  which  is 
subject  to  sale  on  execution;  but  until  full 
payment,  the  debtor  has  no  interest  which 
can  be  sold;  and  if  satisfaction  has  not  been 
entered,  the  purchaser  gets  but  an  equity, 
which  must  be  enforced  in  chancery,  noffis 
v.  Dowell,  61  D.  147. 

An  equity  of  redemption  of  a  judgment 
defendant  m  real  estate  is  subject  to  the 
lien  of  a  judgment  rendered  against  him  in 
the  county  in  which  the  land  is  situated. 
Julian  v.  Bell,  89  D.  460;  and  the  creditor, 
after  having  the  same  appraised  and  set  off 
to  him  according  to  the  statute,  acquires  all 
the  right  of  the  mortgagor  in  the  premises, 
Punderson  v.  Brown,  2  D.  53. 

An  equity  of  redemption  from  a  mortgage 
maybe  sold  on  execution,  where  the  judgment 
debtor  has  fraudulently  conveyed  it  away, 
notwithstanding  the  statute  provides  that  a 
levy  may  be  made  in  such  cases  by  extent. 
The  election  of  modes  of  levy  is  open.  Liv- 
ermore  v.  BoutelU,  71  D.  708. 

While  the  effect  of  a  mortgage  to  secure 
the  purchase-money,  executed  simultane- 
ously with  the  deed  to  the  vendee,  is  that 
the  legal  title  remains  with  the  mortgagee 
or  vendor,  the  mortgagor  has  the  same  inter- 
est in  the  land  as  a  purchaser  who  has  a 
bond  for  title  upon  the  payment  of  the  pur- 
chase-money, and  it  is  settled  that  the  pat- 
ter's interest  may  be  sold  under  execution. 
Baker  v.  Clepper,  84  D.  591. 

A  mortgagee's  interest  in  land  is  not  at- 
tachable or  dubject  to  levy  on  execution. 
McLaughlin  v.  Shepherd,  52  D.  646. 

*  When  an  equity  of  redemption  may  be  said 
under  execution,  see  note,  11 D.  U&-U*. 


to  If 


lii  American 

41.  Lsmdeheld  in  trust.*— Uses  and 
trusts  could  not  bo  taken  in  execution,  or 
extended  under  an  elegit  against  the  cestui 
que  use  at  common  law,  but  this  hat  been 
remedied  by  statute  in  England,  at  to  free- 
hold estates,     Coombs  v.  Jordan,  22  D.  236. 

That  section  of  the  statute  of  uses  render- 
ing lands  liable  to  execution  against  the  cestui 
ess  use  or  cestui  que  trust  applies  only  to 
those  fraudulent  or  covinous  trusts  in  which 
the  cestui  que  use  or  cestui  que  trust  has  the 
whole  beneficial  interest  in  the  land,  and 
the  trustee  the  mere  naked  or  formal  legal 
tine.  It  does  not  apply  where  one  person 
enters  into  a  contract  for  the  sale  and  con- 
veyance of  land  to  another,  and  the  vendee 
pays  part  of  the  consideration  and  enters 
into  possession  of  the  land,  but  neglects  to 
pay  the  residue  of  the  purchase-money;  for 
the  vendor  is  not  seised  to  the  use  of  the 
vendee  until  the  whole  of  the  consideration 
is  paid;  and  the  vendee  has  only  a  mere 
equitable  interest  on  which  a  judgment  at 
law  is  not  a  lien,  nor  can  it  be  sold  under  an 
execution.     Bogert  v.  Perry,  8  D.  411. 

Stat.  29  Oar.  IL,  c.  3,  sec.  10,  and  stat 
ft  Geo.  IL,  e>  7,  sec.  4,  extending  the  opera* 
tion  of  the  former  to  the  colonies,  are  both 
in  force  in  Tennessee.  Shuts  v.  Harder,  24 
D.  427. 

An  execution  by  virtue  of  such  statutes 
may  be  levied  upon  direct  trusts  raised  by, 
or  resulting  trusts  dependent  upon,  a  con- 
veyance, but  not  upon  trusts  covenanted  to 
be  raised,  nor  upon  constructed  trusts.    lb. 

The  interest  of  a  cestui  qui  trust  in  lands 
may  be  taken  in  execution.  PrUehard  v. 
Brxmm,  17  D.  431. 

Trust  popeifcy  is  not  subject  to  execution 
under  a  judgment  recovered  against  a  trus- 
tee on  his  mdividnal  note,  BosUck  v.  Reiser, 
fOD.  237. 

Only  clear  and  simple  trusts  for  the  ben* 
efit  of  the  debtor  are  liable  to  execution  un- 
der the  tenth  section  of  the  statute  of  frauds. 
Rice  ads.  Burnett,  42  D.  336. 

Bqaitable  interests  of  a  cestui  que  trust, 
when  mingled  and  united  with  those  of  his 
wife,  or  held  jointly  with  another  person, 
are  not  liable  to  execution  under  that  sec- 
tun,     lb. 

A  naked  legal  title,  held  In  trust,  cannot 
be  sold  on  execution  at  law.  Baker  v.  Coven- 
fterar,  58  D.  600. 

The  interest  of  a  cestui  que  trust  is  not  sub- 
jest  to  execution  sale,  where  under  the  trust 
deed  he  has  no  seisin  or  possession  of  the 
land,  no  power  to  dispose  of  any  estate  in 
the  land,  or  to  enjoy  the  occupancy,  or  to 
collect  the  rents,  and  no  right  to  call  upon 
the  trustee  to  execute  any  conveyance  to 
mm.    Melhatne  ▼.  8mUh,  07  D.  295. 

One  cannot  tie  up  his  property  under  a 

•  Trust  estates,  and  other  equitable  interests, 
when  and  when  not  subject  to  execution,  see 
Bftottograpnie  note*  si  B.  S03-OA. 
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trust  in  such  manner  that  he  may  be  en- 
abled to  enjoy  the  income  thereof  and  set 
his  creditors  at  defiance;  and  the  proper 
remedy  in  such  case  is  a  bill  by  the  judg- 
ment creditor  to  havo  the  rents  and  profits, 
as  they  accrue,  applied  in  equity  to  toe  sat* 
isfaction  of  the  debt,  as  far  as  they  will  go, 
and  the  powers  of  the  court  are  ample  to 
make  the  remedy  effectual;  and  the  trustee 
may  be  enjoined  from  paving  over  the  in- 
come to  the  judgment  debtor,  and  be  di- 
rected to  pay  it  over  for  the  satisfaction  of 
such  decree  as  may  be  rendered.    lb. 

A  trust  estate  cannot  be  sold  by  execution 
in  New  Jersey.  Hogan  v.  J  agues,  97  D. 
644. 

49.  Lands  held  under  bond  for  title. 
—Land  which  the  defendant  in  execution 
has  contracted  to  convey  is  not  exempt  from 
the  lien  of  the  writ.  Million  v.  Riley,  25  D. 
149. 

A  purchaser's  interest  in  land  covenanted 
to  be  conveyed  to  him  by  a  bond  for  title  is 
not  subject  to  the  levy  of  an  execution. 
Shute  v.  Harder,  24  D.  427;  unless  the  pur* 
ohsse-money  has  all  been  paid.  Harmon  v. 
James,  45  D.  296;  Pitts  v.  Bullard,  46  D. 
406. 

48.  Interests  in  the  public  lands.  — 
The  interest  of  a  purchaser  before  Detent 
issued  wss  regarded  in  Maryland,  before 
1732,  as  a  chattel  real,  subject  to  be  taken 
and  sold  on  execution;  not  so  after  patent. 
Coombs  v.  Jordan,  22  D.  236. 

A  land  warrant,  before  being  laid  on  par* 
Ocular  land,  was  always  regarded  as  mere 
personalty,  or  a  sort  of  chose  in  action.    lb. 

Occupation  and  improvement  of  the  pub- 
lio  lands  do  not  create  an  interest  subject  to 
sale  under  execution.  A  mere  permissive 
occupation  is  never  subject  to  such  sals. 
Rhea  v.  Hughes,  84  D.  772. 

Improvements  of  settlers  on  publio  lands 
are  subject  to  execution  and  sale.  Switser 
r.  SkMes,  44  D.  728. 

The  interest  in  land  of  the  holder  of  a  pat* 
ent  certificate  is  subject  to  execution  in  Illi- 
nois.   Rogers  v.  Brent,  50  D.  422. 

The  interest  of  a  miner  in  his  mining  claim 
on  publio  lands  is  property,  and  not  having 
been  exempted  by  law,  may  be  taken  in 
execution.    McKeon  v.  Bisbee,  70  D.  642. 

A  The  Levy  and  Chuiody  of  the  Property. 

44.  Necessity  of  a  levy.*  — A  valid 
levy  and  seizure  are  sssimtiil  to  the  validity 
of  an  execution  sale.  Waters  v.  DuvaU,  38 
D.  698;  Hamblen  v.  Hamblen,  69  D.  358. 

An  execution  binds  goods  from  the  deliv- 
ery of  the  writ,  and  the  sheriff  may  take 
them,  notwithstanding  a  subsequent  assign- 
ment by  the  defendant,  but  an  actual  levy 
must  be  made  while  the  writ  is  in  force, 
Haggerty  v.  WiXber,  8  D.  821. 

*  Necessity  of  a  levy  to  sustain  a  sale,  see  note, 
8SB.607-S99. 
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45.  Duty  of  officer  to  levy.  •— An 
officer  holding  an  execution  should  make 
reasonable  exertions  to  levy  it  upon  the 
property  of  the  defendant,  and  he  is  liable 
for  gross  negligence  in  this  respect;  his  want 
of  knowledge  of  the  defendant's  property  or 
the  plaintiff's  failure  to  point  it  out  to  him 
will  not  excuse  him.  Hargrove  ▼.  Penrod, 
12  D.  201.  If  by  reason  of  his  neglect  any 
property  escape  levy,  and  loss  is  thereby  in- 
curred by  the  execution  plaintiff  he  will  be 
responsible  to  the  latter  therefor.  DunUxp 
v.  Berry,  39  D.  413.  Where  he  receives  the 
writ  from  a  foreign  county  against  a  de- 
fendant residing  in  his  county,  who  is  in 
possession  of  land  of  sufficient  value,  in  ex- 
cess of  the  encumbrances  upon  it,  to  make 
the  debt,  he  is  guilty  of  negligence  if  he  fails 
to  make  a  levy  upon  the  land,  and  to  file  a 
certificate  of  the  same  in  the  recorder's  of- 
fice of  his  county,  though  the  execution 
plaintiff  has  not  furnished  him  with  any 
funds  to  pay  the  fees  for  filing  and  recording 
the  certificate  of  levy.  The  sheriff's  duty  is 
to  levy  on  the  land  and  make  his  certificate 
to  the  clerk.  This  will  exonerate  him,  and 
the  question  of  fees  is  between  the  clerk  and 
execution  plaintiff.  An  omission  to  make 
the  levy,  and  to  make  and  file  the  certificate 
thereof,  will  deprive  the  execution  plaintiff 
of  his  lien  on  the  land.  People  v.  Pakner, 
95  D.  418. 

AjLfa.,  when  issued,  requires  no  further 
order  or  action  of  the  court  to  give  the  plain- 
tiff the  benefit  of  it,  but  the  sheriff  derives 
his  authority  from  it,  and  is  bound  to  exe- 
cute it.    Sanson  v.  Barnes,  22  D.  322. 

An  execution  issued  to  a  county  in  which 
the  defendant  does  not  reside  is  irregular 
but  not  void,  and  an  officer  is  compelled  to 
obey  its  mandate,  notwithstanding  the  de- 
fendant in  execution  may  have  the  writ 
Quashed  on  motion.    Com.  v.  O'CuU,  23  D. 

An  officer  receiving  and  levying  an  execu- 
tion must  perfect  it,  by  the  rule  of  the  com- 
mon law,  by  performing  every  act  required 
to  be  done  under  or  by  virtue  of  the  writ. 
Eton  v.  People,  36  D.  541. 

The  sheriff  must  use  due  diligence  to  levy 
and  make  the  money  demanded  oy  an  execu- 
tion placed  in  his  hand;  what  is  due  diligence 
must  necessarily  vary  with  the  circumstances 
of  each  case;  but  where  there  are  no  peculiar 
reasons  known  to  the  sheriff  calling  for  the 
exertion  of  unusual  energy,  and  no  request 
by  the  plaintiff  for  immediate  action,  a  de- 
lay of  three  or  four  weeks,  in  the  absence  of 
collusion  or  fraud,  will  not  be  deemed  laches 
to  fix  the  officer  for  the  loss  of  the  debt. 
Com.  v.  Magee,  49  D.  509. 

*  See  monographic  note  on  the  diligence  and 
celerity  exacted  of  sheriffs  In  serving  executions 
and  other  process,  95  D.  428-44L 

Diligence  required  of  officer  in  serving  execu- 
tion, see  note,  14  D.  456, 457. 
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The  sheriff  is  bound  to  execute  a  writ  of 
a.  within  a  reasonable  time,  and  in  de* 
ault  he  is  liable  for  any  damage  which 
plaintiffs  sustain  by  reason  of  his  negligence 
or  refusal.    Farrar  v.  Wingate,  53  D.  709. 

The  execution  of  nJL  fa.  consists  properly 
of  two  acts:  levy,  or  taking  the  goods  into 
the  hands  of  the  sheriff  for  sale;  and  the  sale 
itself.  Either  or  both  of  these  acts  are 
within  the  control  of  the  plaintiffs  in  execu- 
tion,   lb. 

The  sheriff  is  bound  to  execute  a  writ  of 
JL  fa.  directed  to  him  from  another  county 
and  regular  upon  its  face.  Sydnor  v.  Roberta, 
65  D.  84. 

If  a  sheriff  fails  to  make  a  levy  on  the 
personal  property  in  the  possession  of  the 
defendant,  he  can  only  discharge  himself 
from  liability  by  showing  that  the  property 
was  not  subject  to  levy,  and  the  onus  pro- 
band* is  upon  the  officer.  People  v.  Palmer, 
95  D.  418. 

46.  Wliat  constitutes  a  levy. —Where 
a  sheriff  levied  upon,  inventoried,  advertised, 
and  sold  part  of  the  goods  as  sheriff  it  is 
prima  facie  evidence  of  his  being  sheriff  and 
sufficient  until  the  contrary  is  shown.  It  is 
also  evidence  that  a  sufficient  levy  was  made* 
Brewster  v.  VaU,  38  D.  547. 

A  judgment  may  be  levied  upon  under 
execution  by  a  notification  of  seizure  by  the 
sheriff  to  the  judgment  debtor,  Harnrna  v. 
Bry,  52  D.  606. 

What  constitutes  a  valid  levy  on  wild  cat- 
tle, quare.    Portis  y.  Parker,  58  D.  96. 

Notice  of  levy  of  execution  is  not  required 
to  be  served  upon  defendant.  The  law  pre* 
sumes  he  has  notice  of  the  judgment,  and  lie 
must  ascertain  at  his  peril  what  subsequent 
proceedings  are  had.    Ayres  v.  Campbell,  74 

Seizure  is  indispensable  to  enable  the 
sheriff  to  sell  land  and  vest  a  valid  title  in 
the  purchaser.    BUiott  v.  Knott,  74  D.  519. 

47.  Time  of  levy. — After  the  return 
day  execution  cannot  be  executed,  and  a 
seixure  of  property  under  it  will  be  a  tree 
pass.    Barnard  v.  Stevens,  16  D.  733. 

Execution  begun  before  the  return  day 
may  be  completed  afterwards.    lb. 

A  levy  after  the  return  day,  and  after  the 
writ  has  been  actually  returned  into  court 
after  having  been  levied  upon  other  prop* 
erty,  and  after  the  default  of  defendant  who 
had  been  served  by  publication  had  l>een  en- 
tered, is  absolutely  void,  and  an  order  of  sale 
of  property  so  levied  upon  is  also  void,  and 
will  be  set  aside  on  motion.  Osbom  v.  Cloud, 
92  D.  413. 

Fee-bills  like  executions  are  fundi  officio 
after  ninety  days,  under  the  Illinois  statute. 
Hargrove  v.  Penrod,  12  D.  201. 

48.  Validity,  and  effect  generally.* 
—  1.   Validity.  —  A  levy  to  be  valid  must 

*  Lien  of  Judgment,  whether  eonttnued by  levy 

note  99  D. 167-271. 
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generally  by  accompanied  with  an  actual 
■azure,  bat  the  defendant  may  diapenae 
with  it  for  his  own  accommodation,  and  at 
between  him  and  the  officer,  it  it  valid. 
Trtmilo  t.  Ttiford,  31  D.  484, 

A  levy  by  a  deputy  sheriff,  who  wat  plain* 
tiff  in  the  execution  under  which  it  was 
made,  is  void,  and  a  sale  under  it  Teste  no 
title  in  the  purchaser.  Sinoietarp  v.  Carter, 
SID.  480. 

No  officer  who  is  interested  in  a  suit  can 
servo  any  process  appertaining  to  it,  from  the 
commencement  to  the  conclusion,    lb. 

The  lory  need  not  be  separately  signed. 
An  official  signature  to  the  return  of  which 
the  lory  is  a  part  is  sufficient.  Miller  r. 
Aioxmuer,  65  D.  73. 

A  levy  made  to  create  a  lien  separate  from 
the  possession  is  invalid.  Davidson  v.  Wal- 
dnm,  83  D.  206. 

%.  Efeet  and  conclusiveness.  —  A  sheriff 
levying  an  execution  is  regarded  as  plain- 
tiff's agent,  in  some  degree,  so  far  as  he 
does  not  exceed  the  mandate  of  his  writ; 
especially  in  case  of  a  levy  on  realty.  Kirk- 
patrkk  v.  Block,  36  D.  182. 

Delay  by  a  creditor  in  levying  execution 
for  his  debt,  for  the  purpose  of  allowing 
prior  creditors  to  attach  cannot  affect  the 
Question  of  his  right  to  property  levied  on. 
Bangor  ▼.  Warren,  56  D.  667. 

A  levy  on  part  of  defendant's  lands  does 
not  postpone  a  judgment  lien  upon  other 
bads  to  a  junior  mortgage  thereon.  Trap- 
■off  t.  Rkhardson,  68  D.  338. 

A  subsisting  levy  on  land  is  no  bar  to  a 
act  fa.  on  the  judgment  to  continue  its  lien 
sr  to  substitute  a  representative  of  either 
party.     76. 

The  lerr  has  no  further  effect  than  to  fix 
the  date  of  the  commencement  of  the  sheriff's 
title  as  against  all  persons  who  are  not  parties 
to  the  writ.    Blood  v.  Light,  99  D.  441. 

An  execution  creditor,  who  has  caused  an 
execution  to  be  levied  upon  premises  which 
are  afterward  destroyed  by  tire,  is  not  en* 
titled  to  the  proceeds  of  an  insurance  policy. 
PBmpton  t.  Farmer**  MuL  Ins.  On,  6  K. 
297. 

A  levy  on  lands  does  not  vest  title  in  the 
sheriff,  or  give  him  any  right  of  possession. 
Borden  ▼.  McKinnie,  15  D.  519. 

The  judgment  debtor  is  not  divested  of 
title  to  real  estate  by  a  levy  thereon.  Kea- 
km  v.  Thomasson,  68  D.  65. 

The  order  of  levying  an  execution  upon 
the  property  of  the  judgment  debtor  cannot 
be  inquired  into  after  the  completion  of  the 
sheriff's  sale.     Roads  v.  Bymmee,  13  D.  621. 

Evidence  to  contradict  a  levy,  as  effectual 
between  parties  to  pass  the  title  of  the 
debtor  in  the  property  levied  upon,  will  not 
be  received.     Ladd  v.  Wiggin,  69  D.  551. 

3.   Fraudulent  levy.*  —  Omitting  to  pro- 

•Lsvy  effected    by  unlawful  or   fraudulent 
see  note,  98  D.  464. 


claim  a  levy  at  the  time,  though  by  direction 
of  the  plaintiff,  is  not  per  se  fraudulent,  so 
as  to  impair  the  effect  of  the  levy  as  against 
a  bona  fide  purchaser.  Butler  v.  Mayiwrd, 
27  D.  100. 

A  colorable  levy,  made  to  shield  property 
from  the  claims  of  other  parties,  is  invalid. 
Davidson  v.  Waldron,  83  D.  206. 

The  sheriff  of  one  oounty,  having  a  writ  in 
his  hands  for  service  against  the  property 
of  defendant,  found  such  property  in  de- 
fendant's possession  in  another  oounty.  He 
stated  to  him  that  he  had  an  attachment 
against  his  property,  took  possession  of  it, 
oonveyed  it  into  his  own  oounty,  and  there 
made  a  formal  levy.  Held,  to  be  a  void 
levy.    Pomrov  v.  Parmlee,  74  D.  328. 

Subsequently,  defendant  was  examined 
upon  a  criminal  charge,  and  during  such  ex* 
animation  a  trunk  (being  part  of  said  prop* 
erty)  was  by  the  sheriff  produced  before  the 
magistrate,  and  opened.  It  was  found  to 
contain  $1,089  in  coin,  which  the  sheriff 
placed  on  a  table,  and  then,  by  direction  of 
plaintiff^  attached  it  Held  as  above,  and 
that  it  was  not  produced  voluntarily,  even 
though  defendant  had  given  the  key  of  the 
trunk  to  the  sheriff  on  his  request.      lb. 

49.  Amending  and  correcting.  —  A 
mistake  in  a  levy  may  be  amended  and  cor* 
rected  by  the  sheriff  before  the  return  of  the 
execution.    Miller  v.  Alexander1,  66  D.  73. 

Alterations  in  a  levy  will,  in  collateral 
proceedings  after  the  sale,  be  presumed  to 
be  the  correction  of  mistakes;  and  in  the 
absence  of  evidence  to  the  contrary,  these 
corrections,  if  without  date,  will  be  pre- 
sumed to  have  been  made  before  the  return 
of  the  execution.    lb. 

Corrections  of  entries  made  to  evidence 
official  acts  are  admitted  in  every  day's 
practice;  bat  these  oases  must  be  distin- 
guished from  those  concerning  the  alteration 
of  a  private  instrument  by  a  party  to  it.   76. 

Alteration  in  a  levy,  made  before  adver- 
tisement or  notice,  or  before  anything  is 
done  under  the  levy  as  first  made,  will  not 
invalidate  it;  nor  is  it  an  objection  to  the 
levy  as  finally  made  that  it  was  made  at  the 
instance  of  the  attorney  of  the  plaintiff  in 
the  execution.  Alexander  v.  Muter,  70  D. 
314. 

Where  an  excessive  levy  is  made  through 
an  error  of  the  clerk  in  making  computation 
of  the  amount  due,  without  any  intentional 
wrong  on  the  part  of  the  creditor,  the  levy 
will  not  be  held  void  on  that  account;  but 
the  creditor,  his  heir  or  representative,  upon 
discovering  the  mistake,  may  come  into  a 
court  of  equity,  and  make  full  compensation 
for  the  wrong  done  by  refunding  to  the 
debtor  the  amount  of  the  excess  levied,  with 
interest  from  the  time  of  the  levy,  or  by  re- 
linquishing so  much  of  the  property  levied 
upon  as  would  be  equal  to  the  excess  levied. 
Avery  v.  Bowman,  77  IX  728. 
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50.  WaivOTof  defects. —  Irregularities 
in  a  levy,  advertisement*,  etc.,  may  be 
waived  by  defendant  in  execution,  before 
sale,  by  hie  express  act.  Miller  v.  Alexander, 
65  D.  73. 

Ratification  of  a  levy  as  finally  made  is  a 
waiver  of  any  valid  objection  to  the  manner 
in  which  it  has  been  made.  Alexander  v. 
Miller,  70  D.  314. 

Defendant  may  waive  the  right  to  have  his 
personal  estate  levied- upon  before  his -real 
estate,  and  an  attempted  fraudulent  convey- 
ance of  all  his  property  by  him  amounts  to 
such  a  waiver.  StanciU  v.  Branch,  03  D. 
602. 

51.  What  ia  a  good  levy  on  land.  — 
1.  In  general — A  defendant  in  execution 
desiring  a  levy  upon  a  particular  tract  should 
show  the  officer  all  his  evidences  of  title,  and 
the  officer  is  not  bound  to  notice  loose  memo- 
randa of  title.  Beaird  v.  Foreman,  12  D. 
107. 

A  levy  on  real  estate  which  includes  offi- 
cer's fees  and  charges  not  authorized  by  law 
is  valid.  The  creditor  has  no  control  over 
the  acts  or  fees  of  the  officer  in  such  a  ease, 
and  ought  not  to  suffer  by  his  official  mis- 
conduot.     Gtidden  v.  Chase,  66  D.  690. 

Where  the  law  is  silent  as  to  what  shall 
constitute  evidence  of  a  levy  on  land,  it  will 
be  sufficient  jf  a  memorandum  of  the  levy  be 
made  on  a  separate  paper  and  copied  upon 
the  writ  before  its  return;  and  the  officer 
may  use  his  advertisement  as  evidence  of  the 
levy  in  making  his  return  to  the  writ.  Dim- 
con  ▼.  Matney,  77  D.  676. 

It  is  necessary  to  the  validity  of  a  levy  on 
real  estate  that  the  execution  and  the  offi- 
cer's return  thereon  should  be  recorded  in 
the  proper  office  within  the  life  of  the  exe- 
cution and  before  the  return.  Little  v. 
Sleeper,  86  D.  607. 

A  copy  of  the  execution  levied  on  real  es- 
tate, with  the  levy  indorsed  thereon,  need 
not  be  filed  in  recorder's  office.  Bagley  v. 
Ward,  00  D.  266. 

2.  Where  there  U  perianal  estate.  —  A 
sheriff  is  not  liable  for  levying  on  land  where 
the  debtor  has  personal  property  sufficient 
to  satisfy  the  debt,  unless  he  knew  such 
property  to  be  the  debtor's,  or  it  was  shown 
to  him  as  such  and  an  indemnity  offered. 
McCoy  v.  Beard,  11  D.  773. 

The  levy  upon  realty,  in  preference  to 
personalty,  is  not  a  matter  for  eomplaint  on 
the  part  of  the  plaintiff,  if  he  gets  nis  judg- 
ment satisfied.  The  Governor  v.  Carter,  14 
D.  688. 

Where  a  sheriff  has  several  writs  otjL  fa., 
a  levy  of  one  is  not  a  levy  of  all.  Hi  may 
levy  some  on  personal  and  some  on  real  es- 
tate; or  he  may  levy  part  on  personalty  and 
not  levy  the  others,  and  if  sufficient  money 
be  not  made  to  satisfy  all,  the  others  may  lie 
afterwards  levied  on  realty.  Bank*  v.  Evans, 
48  D.  734 
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A  purchaser's  title  to  land  cannot  be 
affected  by  the  sheriff's  failure  to  seise  per- 
sonal property  upon  which  he  might  nave 
levied.    Sydnor  v.  Roberta,  66  D.  84. 

The  sheriff  may,  at  the  debtor's  request* 
levy  on  realty,  though  he  has  personalty 
sufficient  to  satisfy  the  execution,  notwith- 
standing a  statute  directing  personalty  to  be 
first  levied  on.    Smith  v.  Randall,  66  D.  475. 

3.  Where  there  are  several  debtors.  —  Each 
debtor  in  execution  is  liable  for  the  whole 
debt  in  soUdo,  and  the  officer  levying  the 
execution  is  not  bound  to  regard  any  equi- 
ties subsisting  between  the  debtors  them- 
selves, or  between  the  debtors  and  their 
other  creditors.  Warren  v.  Bdgerton,  64  D. 
66. 

An  officer  about  to  levy  upon  land  of  one 
of  several  debtors  is  not  bound  to  regard 
suoh  debtor's  offer  to  expose  to  him  the  per- 
sonal property  of  his  co-debtors,  and  to  in- 
demnify him  for  levying  the  execution  upon 
such  personal  property.    76. 

In  such  a  ease,  the  debtor  whose  land  is 
so  levied  upon  cannot  maintain  an  action 
against  the  officer  for  levying  upon  the  land, 
or  for  falsely  returning  that  the  execution 
debtors  had  neglected  to  expose  personal 
property  sufficient  to  satisfy  toe  execution. 

4.  Notice  of levy  on  land  need  not  be  given 
by  the  sheriff  to  the  execution  defendant  to 
constitute  a  valid  levy.  Duncan  v.  Matneu, 
77  D.  676. 

A  law  requiring  the  offioer  levying  on  real 
estate  to  give  written  notice  of  levy  to  the 
tenant  in  possession  is  directory  to  the  offi- 
oer, and  a  failure  to  give  such  notice  does 
not  affect  the  title  acquired  by  a  bona  fide 

Surchaser  under  the  levy.    Sobmon  v.  Peters, 
2D.  60. 

6.  Descriptkmof  the  lan&— A  levy  on  l&na 
is  sufficient*  if  it  so  describes  the  land  as  to 
distinguish  it  from  all  other  tracts.  Vance 
v.  McNairy,  24  D.  663.  8uch  description  is 
sufficiently  certain  if  it  can  be  made  so  by 
reference  to  a  record.  Oilman  v.  Thompson, 
34  D:  714. 

The  description  is  sufficient,  if  it  describe 
the  land  in  general  language,  so  that  by 
reasonable  intendment  it  may  be  identified 
and  connected  with  the  sale  and  deed. 
Parker  v.  Swan,  34  D.  610;  Brigancc  v.  Brwin, 
67  D.  770;  so  that  purchasers  may  know  the 
land  to  be  sold,  and  form  some  estimate  of 
its  value,  and  that  the  sheriff  or  marshal 
making  the  sale,  or  his  successor,  looking  to 
the  levy,  may  know  what  land  to  convey, 
and  not  sell  one  tract  and  eonvey  another. 
Brigance  v.  Brwin,  67  D.  770. 

A  description  in  a  levy,  that  *'  by  virtue  of 
the  within  execution,  I  have  levied  on  four- 
teen labors  of  the  Gilleland  league  of  land, 
or  so  much  of  said  tract  as  will  satisfy  the 
within  execution,  commencing  at  the  north- 
west corner,"  and  that  the  "tract  to  be 
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offered  [for  sale]  to  commence  at  the  north- 
east corner  thereof,"  ia  sufficient  to  identify 
the  land.     Alexander  y.  Miller,  70  D.  314. 

The  sheriff  need  not  go  npon  the  land  if  he 
ia  sufficiently  informed  to  describe  it  prop- 
erly, where  the  statute  provides  that  lie  is 
bound  to  go  npon  the  land,  or  sufficiently 
near  it,  if  necessary,  in  order  to  describe  it 
properly.     Duncan  ▼.  Matney,  77  D.  676. 

It  the  levv  on  land  is  properly  made,  a 
mistake  of  the  description  afterwards  made 
in  copying  the  levy  npon  the  back  of  the 
exeentioa  will  not  affect  the  legality  of  the 
sale.    lb. 

69.  What  la  not.  —  1.  In  otneral  —  An 
execution  against  one  holding  lands  in  joint 
tenancy  or  tenancy  in  common  cannot  be 
levied  upon  part  of  such  lands  by  metes  and 
bounds.  BartieU  v.  Harlow,  7  f>.  76;  Smith 
▼.  Benson.  31  D.  614. 

A  levy  upon  all  the  right,  title,  and  inter- 
est of  toe  defendant  in  and  nnto  a  certain 
tract  of  land  particularly  described  is  void. 
Arms  t.  Burt,  18  D.  680. 

A  lory  on  part  of  a  tract  without  describ- 
ing which  part  is  void.  Water*  v.  DuvaU, 
33  D.  603.  Thus  a  levy  on  an  equity  of  re- 
demption in  mortgaged  premises  is  void  if 
made  npon  a  part  thereof  described  by  metes 
and  bounds.  A  levy  upon  any  part  leas  than 
the  whole  must  be  upon  some  aliquot  por- 
tion of  the  whole.  Swtft  v.  Dean,  34  D. 
693. 

2.  Uncertainty  m  description.  —  A  levy  on 
land  without  designation  of  kind,  quantity, 
or  value  thereof  is  void  for  uncertainty. 
Porter  ▼.  Byrne,  71  D.  305. 

Describing  land  levied  upon  by  merely  re- 
ferring to  an  advertisement  in  a  paper  is  not 
sufficient,  and  the  levy  ia  void  for  uncer- 
tainty; aUter,  if  the  reference  had  been  to  a 
deed  of  record,  or  facts  on  the  ground  capa- 
ble of  proof.     Taylor  v.  Cozart,  40  D.  655. 

There  is  no  presumption  that  an  entry  on 
land  levied  on  was  made  in  the  debtor  s 
name,  in  the  absence  of  any  statement  in  the 
levy  to  that  effect,  for  he  may  be  a  purchaser 
as  well  as  an  enterer.  Briganee  v.  arwin,  57 
I>.  779. 

A  sale  of  land  made  under  a  levy,  the  de- 
scription in  which  is  insufficient,  cannot  be 
made  good  by  proof  of  facts  not  set  out  as 
part  of  the  description.  Chasteen  v.  Phillips, 
69  D.  760. 

The  following  levies  have  been  held  void  for 
uncertainty  in  the  description  of  the  land:  A 
levy  made  in  the  following  words:  "Levied 

on  lot  No. ,  in  the  town  of  Greenville, 

with  its  improvements."  Brown  v.  Dickson, 
37  D.  560. 

A  levy,  in  the  words,  "Levied  this  execu- 
tion on  three  tracts  of  land;  one  tract  con- 
taining three  hundred  acres,  one  tract  forty 
or  fifty  acres,  one  other  tract  containing  one 
hundred  and  ten  acres,  as  the  property  of 
Haywood  Cozart,  all  in  the  county  of  Car- 


roll. 8ee  advertisement  in  newspapers  for 
description. "    Taylor  v.  Cosart,  40  D.  655. 

A  levy  indorsed  on  an  execution  in  the 
words:  "Levied,  twentieth  August,  1825,  on 
nineteen  hundred  and  fifty  acres  of  lan<C  in 
Henderson  County,  part  of  a  tract  of  two 
thousand  five  hundred  acres  located  by 
Daniel  Gilchrist"  Briganee  v.  Brwin.  57  D. 
779. 

A  levy  describing  the  land  as  being  "three 
tracts  of  land  on  Caney  fork,  containing 
three  hundred  and  sixty  acres."  Chasteen  v. 
Phillips,  69  D.  76U 

3.  JGxeessive  levy.  — >  A  levy  of  execution  for 
a  sum  exceeding  amount  of  judgment,  in- 
cluding the  debt,  costs,  and  interest,  and  the 
charges  of  levy,  by  fourteen  cents,  is  void, 
and  as  there  can  be  no  apportionment  of  the 
land  taken,  it  is  wholly  invalid.  Olidden  v. 
Chase,  56  D.  690. 

An  excessive  levy  is  invalid  where  the  ex* 
cess  is  more  than  the  value  of  any  coin 
which  by  statute  is  made  legal  tender,  atav 
ble.    lb. 

63.  Powers  and  duty  of  officer  in 
levying;  on  chattels.  —  To  constitute  a 
levy  under  an  execution,  the  officer  should 
enter  upon  the  premises  where  the  defend- 
ant's goods  are,  and  take  actual  possession 
of  them,  if  it  can  be  done.  The  goods  should 
be  brought  within  his  view,  and  subjected 
to  his  control.  Bethnan  v.  Lansing,  20  D. 
707-    8.  P.,  Newman  v.  Hook,  90  D.  378. 

The  act  of  the  sheriff  in  the  assertion  of 
his  right  to  personal  property,  levied  on  by 
him,  must  be  open  and  notorious,  and  such 
as  would  be  susceptible  of  proof  if  called  in 
question.  Portis  v.  Parker,  58  D.  95.  a  P., 
Beekman  v.  Lansing,  20  D.  707;  Davidson  v. 
Waldron,  83  D.  206. 

The  officer  should  assert  his  title  to  the 
goods  by  virtue  of  the  execution,  and  his 
acts,  divesting  the  defendant's  possession, 
should  be  of  such  a  character  as  would  sub- 
ject him  to  an  action  of  trespass  were  it  not 
for  the  execution.  Beekman  v.  Lansing,  20 
D.  707;  WesterveU  v.  Pinekney,  28  D.  516; 
Weatherby  v.  Covington,  49  D.  623;  Ooode  v. 
Longnure,  76  D.  309;  Davidson  v.  Waldron, 
83  D.  206. 

To  constitute  a  levy,  actual  seizure  and 
retention  of  the  good*  by  the  sheriff  is  un- 
necessary; but  it  is  sufficient,  the  defendant 
being  in  possession,  that  the  sheriff,  having 
power  to  take  the  goods,  indorse  the  levy  on 
the  execution.  Weatherby  v.  Covington,  49 
D.  623. 

The  levy  should  be  indorsed  on  the  exe- 
cution in  its  lifetime,  and  should  be  distinct 
and  specific.  Davidson  v.  Waldron,  83  D. 
206. 

A  sheriff  cannot,  with  his  own  money,  pay 
the  plaintiff  in  an  execution,  and  afterwards 
levy  the  execution  out  of  the  property  of  the 
defendant;  nor  can  he  take  a  bond  or  other 
security,  and  detain  the  execution  in  his 
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hands,  and  use  it  afterwards  to  enforce  the 
payment  of  the  money  advanced  by  him. 
Reed  v.  Pruyn,  6  D.  287. 

The  duty  of  the  sheriff  is  to  obey  the  jf.  fa, 
by  having  the  money  at  the  return  day;  to 
show  no  favor;  to  permit  no  unreasonable 
delay;  and  to  be  guilty  of-  no  oppression  or 
needless  severity.  McDonald  v.  Jieilson,  14 
D.  431. 

A  sheriff  is  not  a  trespasser  when  he  levies 
an  execution  upon  the  property  of  the  maker 
of  a  note  under  a  lodgment  reoovered  by  an 
indorsee,  although  the  maker  forbids  the 
sheriff  to  proceed,  and  shows  him  a  discharge 
from  the  nominal  plaintiff!  Lamp&om  v. 
Fletcher,  18  D.  676. 

In  oases  of  doubt,  he  is  to  ascertain  who 
is  the  real  owner;  and  if  after  having  been 
warned  by  the  real  owner  and  indemnified 
by  the  creditor,  he  proceeds  with  the  levy, 
he  is  liable  in  damages,  and  the  jury  are  to 
take  into  consideration  the  manner  in  which 
the  seinre  was  made.    Pascal  v.  Ducrot,  41 

A  sheriff  may  serve  an  execution  at  night 
as  well  as  in  the  daytime.  Burton  v.  Wil- 
Bnton,  46  D.  146. 

A  written  acknowledgment  of  the  levy  is 
sufficient  to  transfer  the  legal  property  in 
the  goods  to  the  sheriff,  and  give  him  con- 
structive possession,  and  the  actual  posses- 
sion of  defendant  is  that  of  a  bailee. 
Weatherby  v.  Covington,  49  D.  623. 

Copying  an  acknowledgment  of  a  levy  on 
one  execution  is  effectual,  though  there  be 
other  executions  against  defendant  in  the 
sheriff's  hands,  on  none  of  which  referenoe 
is  made  to  such  acknowledgment.    lb. 

The  sheriff,  by  the  levy,  acquires  the  legal 
property  in  the  poods,  and  may  maintain  an 
action  against  defendant  or  any  other  per- 
son,   lb. 

The  duty  of  the  sheriff  is  to  seise  without 
delay  property  sufficient  to  satisfy  the  debt 
and  costs.  In  determining  what  is  a  suffi- 
cient levy  for  that  purpose,  he  is  left  to 
exorcise  his  own  judgment,  free  from  the 
restraint  or  control  of  either  tike  plaintiff  or 
defendant;  and  he  is  liable  to  the  plaintiff, 
on  the  one  hand,  if  he  fails  to  seise  what  a 
reasonable,  prudent  man  would  regard  as 
sufficient,  and  to  the  defendant,  on  the  other 
hand,  for  an  unreasonable,  unnecessary 
seizure.    Law**  v.  Stale,  60  D.  238. 

The  sheriff  is  not  answerable  because  prop- 
erty seized  does  not  remain  sufficient  until 
sale  to  satisfy  the  debt,  where  he  made  a 
levy  on  property  sufficient  to  satisfy  it  and 
the  costs,  if  after  a  lapse  of  time  and  delay, 
over  which  he  had  no  control,  the  property 
decreased  in  value,  and  failed  to  sell  for  a 
sum  sufficient  to  satisfy  the  plaintiff's  de- 
mand.   76. 

The  sheriff,  in  levying,  is  not  bound  by 
directions  of  plaintiff  to  levy  on  any  particu- 
lar property  pointed  out*  and  is  only  required 
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to  levy  on  property  of  sufficient  value  to 
satisfy  the  plaintiff's  demand,    lb. 

In  levying  on  a  certain  number  of  bricks 
in  a  kiln,  among  a  larger  number,  it  is  not 
necessary  to  seise  or  to  touch  every  individ- 
ual brick;  it  is  sufficient  that  at  the  time 
of  the  levy  they  were  in  his  power,  and 
might,  if  necessary,  have  been  touched  or 
taken  away,  and  that  he  indicated  the  levy 
by  word  or  deed,  or  by  entering  it  on  the 
execution.     Hill  v.  Harris,  60  D.  642. 

Legal  presumptions  must  be  based  upon 
facts,  and  cannot  be  based  upon  presump- 
tions; consequently,  where  the  sheriff  does 
not  levy  the  whole  debt,  there  will  not  be 
any  presumption  that  there  was  no  more 
property  in  his  county,  as  this  would  be 
basing  a  presumption  upon  the  presumption 
that  the  sheriff  did  his  duty.  Pennington  v. 
Tell,  62  D.  262. 

The  sheriff,  in  levying  upon  the  capital 
stock  of  a  bank,  should  inform  the  defendant* 
if  within  his  jurisdiction,  that  he  takes  his 
stock  under  the  writ;  and  also,  by  giving 
notice  of  his  execution  at  the  bank  and  re* 
quiring  a  certificate  of  the  stock,  obtain  ooo- 
trol  over  the  shares  and  demonstrate  his  in- 
tention to  appropriate  them;  merely  entering 
upon  an  inventory  of  the  property  levied  on 
"six  shares  capital  stock,  without  inform- 
ing the  defendant  that  he  had  levied  upon 
his  stock,  or  seeking  a  delivery  over  of  his 
certificate,  is  insufficient.  Princeton  Bank  v. 
Grocer,  63  D.  264. 

The  offioer  must  seise  the  whole  chattel 
when  he  has  an  execution  against  one  part 
owner  thereof,  though  he  can  sell  only  the 
interest  of  defendant  in  execution.  This, 
whether  the  ownership  is  by  virtue  of  a 
partnership  relation,  or  as  tenants  in  com- 
mon.   CaiiweU  v.  Auger,  Tl  D.  616. 

An  offioer  in  seising  property  to  satisfy  am 
execution  must  determine  its  value,  not  by 
the  price  demanded  for  it  when  sold  privately 
by  the  owner,  but  must  take  into  account 
the  probable  extent  of  sacrifice  to  which  it 
would  be  subjected  at  a  public  sale.  French 
v.  Snyder,  83  D.  193. 

Goods  in  a  store  are  not  validly  levied  on 
where  those  having  possession  of  the  goods 
did  not  know  or  hear  of  the  levy,  the  officer 
holding  the  writ  asserted  no  dominion  or 
control  over  the  goods,  and  they  were  sold 
from  day  to  day  openly  and  publicly  to  cus- 
tomers.    Bradley  v.  Kerne,  94  D.  246. 

54.  Power  to  force  entrance,  break 
doors,  etc.* — The  sheriff  cannot  break  open 
the  outer  door  of  the  debtor's  dwelling-house 
to  make  an  attachment  or  levy  an  execution 
upon  goods.  Burton  v.  Wilkinson,  46  D.  146; 
Swain  v.  Mkner,  69  D.  244;  Snydacker  v. 
Broeee,  99  D.  661. 

Breaking  open  doors  of  a  dwelling-house 
to  levy  an  execution  upon  the  owner,  or  one 

•  Officer's  right  to  enter  house  for  purpose  el 
serving  civil  process,  see  note,  25  D.  iTu  »** 
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ef  hit  family,  or  apon  his  or  their  goods,  is  a 
trespass;  bat  demand  being  first  made  and 
refused  for  the  opening  of  the  doors,  the 
boom  may  be  broken  into  to  levy  a  writ,  or 
to  retake  goods  belonging  to  another  than  the 
owner  of  the  house,  or  the  members  of  his 
family.  Dt  Grafcnrad  v.  MitduU,  15  D. 
64S. 

Sheriff  may  break  into  one  man's  house  to 
levy  upon  goods  of  another  concealed  therein. 
KdA  v.  Johnson,  2ft  D.  167. 

A  person  may  close  the  outer  door  of  his 
house  against  a  sheriff  who  comes  with  an 
execution,  at  the  suit  of  a  private  person,  to 
seise  his  goods  therein;  and  the  fact  that  the 
defendant  in  the  execution  was  not  in  the 
boose  at  the  tune  the  sheriff  entered  does  not 
titer  his  rights.  Curt*  v.  Hubbard,  40  D. 
292. 

A  sheriff  who  enters  a  house  in  violation 
ef  law  is  not  justified  in  seizing  the  owner's 
foods  therein  where  such  entry  and  seizure 
constitute  one  continuous  act.     76. 

Where  a  building  is  leased  in  distinct  por- 
tions to  several  tenants,  all  of  whom  have 
the  right  to  use  the  outer  door  of  the  build- 
ing and  the  hallways  in  common,  the  doors 
Issuing  from  the  hallways  into  a  tenement 
in  the  sole  and  exclusive  possession  of  a  ten- 
ant are  to  be  regarded  as  outer  doors  which 
sa  officer  has  no  right  to  break  open  in  order 
to  serve  civil  process.  Swain  v.  Mmter,  69 
D.244. 

After  having  peaceably  effected  an  en- 
trance into  defendant's  house,  an  officer  may, 
in  the  execution  of  civil  process  against  his 
foods,  after  a  request  and  refusal,  break 
open  any  inner  doors  belonging  to  him,  in 
order  to  take  the  goods.  SnydacLer  v.  Broese, 
99  D.  551. 

A  sheriff  has  authority  to  break  open  a 
■tore  unconnected  with  a  dwelling-house,  or 
not  forming  part  of  the  curtilage,  for  the 
purpose  of  levying  an  execution.  Haggerty 
?.  fritter,  8  D.  321. 

The  sheriff  may  break  open  a  barn,  out- 
house, etc,  to  make  an  attachment  or  levy 
execution,  but  a  request  must  be  first  made 
for  admittance;  but  a  barn  in  the  field  may 
he  opened  without  request.  Burton  v.  WU- 
fcajoa,  46  D.  145. 

Demanding  admittance  of  the  person  who 
has  the  key  is  sufficient.    76. 

Where  distinct  portions  of  the  same  build- 
ing are  used  for  a  shop  and  for  a  dwelling, 
and  have  a  common  outer  entrance,  an  officer 
in  enforcing  process  may  break  it.  Steams 
r.  Vincent,  45  R.  37. 

A  levy  by  the  sheriff  after  entry  by  break- 
ing doors  of  the  debtor's  house  is  not  justified 
by  the  writ,  and  the  carrying  away  of  the 
goods  may  be  lawfully  resisted.  People  v. 
Btfoard,  35  D.  628.* 

Officious  assistance  of  officer  in  levying  an 


*  Bee  monographic  note  on  right  to  resist  oflk- 
mi  making  unlawful  levy,  75  D.  176-162. 
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execution  is  at  the  assistant's  peril,  in  show- 
ing that  he  is  in  every  respect  faultless.  Jfe» 
EUtenny  v.  Wylie,  49  D.  643. 

A  levy  unnecessarily  made  at  night  is  a 
trespass,  even  on  the  part  of  an  officer,  when 
accompanied  by  acts  of  violenoe  or  insult,  and 
muoh  more  the  officious  act,  under  such  cir- 
cumstances, of  a  person  who  has  volunteered 
to  assist  an  officer,  and  has  been  forbidden  by 
a  party  rightfully  in  possession  of  the  prop- 
erty to  enter  his  house,    lb* 

65.  Validity  and  effect  of  levy  on 
chattel*.—  1.  Validity,  generally.*— To  con- 
stitute a  valid  levy,  sheriff  must  be  within 
view  of  the  property,  and  have  it  under  his 
control.  Brown  v.  Pratt,  65  D.  330;  Brad- 
ley v.  Kerne,  94  D.  246. 

Although  a  seizure  of  part  of  the  goods  in 
a  house  in  the  name  of  the  whole  will  be 
valid,  still  the  goods  must  be  under  the  view 
and  within  the  power  of  the  sheriff,  to  con- 
stitute a  good  levy.  A  proclamation  of  a 
levy  on  goods  locked  up  and  not  in  the  sher- 
iff's view  is  no  levy.  Haggerty  v.  Wither,  8 
D.  321. 

A  lev  v  upon  a  lot  of  logs,  some  of  them 
scattered  along  a  stream  in  detached  parcels 
for  a  mile  and  a  half,  and  the  remainder  in  a 
mill -pond,  where  some  of  them  were  under 
the  ice  which  covered  the  same,  and  could 
not  be  seen,  is  invalid  as  to  such  of  the  logs 
as  were  out  of  the  sight  and  control  of  the 
sheriff.     Brown  v.  Pratt,  65  D.  33a 

A  description,  in  general  terms,  of  bricks 
levied  on  in  a  kiln,  among  a  larger  number,  is 
sufficient  to  authorise  a  sale  under  the  levy; 
as  where  the  description  was,  "  three  thou- 
sand bricks  on  the  lot  of  the  defendant" 
UiU  v.  Harris  50  D.  542. 

A  levy  upon  a  certain  number  of  bricks 
in  a  kiln  containing  a  much  larger  number, 
without  either  separating  the  bricks  levied 
on  or  otherwise  designating  them  than  as 
"three  thousand  bricks  on  the  lot  of  the  de- 
fendant, "is  sufficient  to  authorise  a  sale,  and 
a  sale  made  in  the  same  general  terms  is 
sufficient  to  authorise  a  subsequent  selection 
and  delivery  of  the  bricks  by  the  officer  to 
the  purchaser,     lb. 

A  sheriff  has  no  right  to  seize  the  record 
of  a  judgment  and  disturb  the  possession  of 
the  clerk,  its  legal  custodian.  Hanna  v.  Bry, 
52  D.  606. 

The  sheriff's  levy,  where  defendants  in 
execution  refuse  to  point  out  property,  must 
be  in  accordance  with  law;  but  is  not  invali- 
dated by  his  receiving  a  designation  of  prop- 
erty from  one  having  no  right  to  point  it 
out,  if  otherwise  good.  Sydnor  v.  Robert*, 
65  D.  84. 

A  levy  was  held  valid  where  a  sheriff  went 
with  executions  to  debtor's  plantation,  saw  a 
quantity  of  cotton  at  his  gin,  supposed  to  be 
about  seventy-five  bales,  and  was  told  that 

•  What  Is  a  valid  levy,  see  note, »  D.  VH> 
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then  were  seventy-five  bales  more  at  a  cer- 
tain warehouse,  which  the  sheriff  never  saw, 
and  he  did  not  take  possession  of  either  lot, 
nor  sell  them,  but  they  were  sold  by  the 
debtor,  though  the  sheriff  made  return  that 
he  had  levied  the  executions  on  one  hundred 
and  fifty  bales  of  cotton,  .Bonify.  Beam, 
48  D.  734. 

2.  How  crops  may  be  levied  on. —  Some 
species  of  personal  property,  as  a  growing 
crop,  need  not  be  taken  into  the  personal 
possession  of  the  officer  at  the  time  of  the 
levy  of  execution;  but  it  would  be  prudential 
in  the  officer  to  call  some  parties  in  the 
neighborhood  to  witness  that  he  had  taken  it 
in  execution,  and  he  should  indorse  the  fact 
on  the  writ.  Davidson  v.  Waldron,  83  D. 
806;  Whipple  v.  Foot,  3  D.  442. 

In  the  levy  of  an  execution  an  officer  may 
lawfully  enter  premises,  out  down,  seise,  and 
sell  as  personal  estate,  com,  or  other  product 
of  the  soil  there  growing,  when  ripe,  and  in 
a  fit  state  to  be  gathered.  PeuhaUow  v. 
Dwiaht,  5  D.  21. 

Where  a  JL  fa.  is  levied  in  the  debtor's 
lifetime,  emblements  ripening  after  his  death 
may  be  sold  thereunder.  Coombs  v.  Jordan, 
22  D.  236. 

3.  Effect  of  levy  on  righto  and  liabilities  of 
officer.  — The  levy  does  not  divest  defendant 
in  execution  of  the  property,  nor  transfer  the 
title  to  plaintiff  or  the  sheriff,  but  vests  in 
the  sheriff  merely  a  special  interest  as  bailee, 
to  enable  him  to  keep  the  property  safely 
and  defend  it  against  wrong-doers,  and  a 
naked  power  to  sell  it  and  pass  the  title  of 
the  owner  to  the  purchaser.  Walker  v.  Com., 
98  D.  631.  S.  P.,  Borden  v.  McKinnie,  15 
D.  519;  DeseU  v.  OdeU,  38  D.  628. 

If  a  levy  is  made  on  goods  under  one  exe- 
cution, and  a  second  execution  is  issued  to 
the  same  officer,  the  levy  is  sufficient  for 
both,  and  the  goods  may  be  sold  under  the 
second  execution  as  well  as  the  first.  Crtuon 
v.  Stout,  8  D.  373. 

Levy  of  the  execution  upon  goods  of  suffi- 
cient value  to  satisfy  the  judgment  if  sold 
will  render  the  sheriff  liable  for  its  amount. 
Webb  v.  Bumpass,  33  D.  310. 

66.  How  far  writ  protects  officer.  — 
To  justify  the  taking  of  property  from  de- 
fendant on  attachment  or  execution,  it  is 
sufficient  for  the  officer  to  produce  his  writ. 
Sexey  v.  Adkinson,  91  D.  698;  Farley  v.  Lea, 
32  D.  680. 

An  execution  is  a  sufficient  justification  to 
the  sheriff  for  seizure  of  the  property  of  the 
debtor,  whether  it  be  in  his  actual  possession 
or  in  the  possession  of  an  agent  or  parties 
holding  it  for  his  benefit.  Biekerstaff  v.  Doub, 
79  D.  204. 

An  assistant  of  the  officer  selling  property 
to  satisfy  a  writ  in  his  hands  is  entitled  to 
the  same  protection  as  the  officer  is.  Swires 
v.  BrotkerUne,  80  D.  601. 

To  justify  the  taking  of  property  under 


attachment  or  execution  from  a  stranger  te 
the  writ,  upon  the  ground  that  he  obtained 
it  from  the  defendant  by  a  transfer  which  is 
fraudulent  and  void,  because  not  accompanied 
by  a  change  of  possession,  or  otherwise  fraud- 
ulent as  against  creditors,  it  is  necessary 
either  to  show  a  valid  judgment  against  suck 
defendant  if  the  levy  is  under  an  execution, 
or  the  existence  of  a  debt  if  the  levy  is  under 
an  attachment.  Sexey  v.  Adhnson,  91  D. 
698.  8.  P.,  McDonald  v.  PrescoU,  90  D.  617. 

An  officer  will  not  be  protected  by  an  exe- 
cution valid  on  its  face,  if  he  have  notice 
aliunde  of  some  jurisdictional  defect  which 
renders  the  judgment  void,  but  he  may,  in 
such  case,  demand  indemnity  from  the  exe- 
cution creditor.  Grace*.  Mitchell,  11  R.  613. 

An  officer  is  fully  protected  in  levying  an 
execution  which  is  voidable  only,  but  no* 
void.    Cogburn  v.  Spenee,  50  D.  140. 

An  officer  holding  a  writ  cannot  adjust 
equities  existing  between  the  parties  in  in- 
terest. If  one  of  them  violates  his  agree- 
ment with  the  other,  the  latter  must  take 
his  legal  remedy  against  the  former.  A  writ 
issued  contrary  to  such  an  agreement  will 
protect  the  officer  acting  under  it.  Swires  T. 
Brotherline,  80  D.  601. 

An  officer  levying  an  execution  a  second 
time  is  liable,  if  he  knew  of  its  having  been 
satisfied,  but  not  if  he  did  not  know.  Brech 
v.  Blanchard,  51  D.  222. 

The  sheriff  need  not  inquire  whether  a 
judgment  has  been  paid  before  levy  and  sale 
under  an  execution  thereon  regular  on  ite 
face,  the  court  having  jurisdiction,  nor  is 
he  permitted  to  do  so.  Mason  v.  Vance,  60 
D.  144. 

Evidence  that  a  judgment  has  been  paid, 
upon  which  an  execution  issued  regular  on 
its  face,  the  court  having  jurisdiction,  is 
inadmissible  in  replevin  against  a  sheriff  seis- 
ing property  thereunder.    lb. 

67.  Custody  of  property  by  officer. — 
An  officer  having  possession  of  property  by 
virtue  of  an  execution  may  maintain  tres- 
pass against  any  one  who  takes  it  out  of  his 
possession.  And  it  is  no  defense  to  such 
action  that  the  writ  has  not  been  returned, 
when  the  property  was  taken  from  his 
possession  before  the  return  day.  Sewett  v. 
Harrington,  34  D.  675. 

The  sheriff  by  levy  on  personal  property 
acquires  such  possession  thereof  as  enables 
him  to  maintain  trover  for  its  conversion 
while  in  his  possession;  and  if  he  has  made 
a  proper  levy,  but  permits  the  property  to 
remain  in  the  hands  of  a  bailee  on  a  verbal 
undertaking  to  have  it  forthcoming  on  the 
day  of  sale,  his  possession  continues  so  as  to 
entitle  him  to  maintain  the  action  against 
such  bailee  who  has  converted  it  to  his  own 
use.     Williams  v.  Herndon,  54  D.  551. 

The  return  of  a  sheriff  that  he  had  levied 
execution  on  property,  made  by  him  before 
the  commencement  of  the  suit*  is  admissihle 
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evidence  m  trover  brought  by  him,  to  prove 
that  lie  mad*  each  a  levy  m  Tested  the 
posses  li  on  in  him.    lb. 

A  sheriff  k  presumed  to  be  rightfully  in 
possession  of  property  taken  in  execution, 
Wafer  ▼.  Pratt,  36  D.  681. 

A  levy  should  have  sufficient  certainty 
and  pubueity;  and  for  the  purpose  of  a  sale 
and  consequent  delivery,  the  officer  should 
have  the)  piopcrtj  actually  or  constructively 
snder  his  control  Princeton  Bank  r,  Crour, 
53  D.  254 1  and  the  act  of  taking  possessioo 
must  bo  off  such  a  character  as  would  make 
the  officer,  if  not  protected  by  the  process, 
habm  for  the  trespass.  Portisr.  Parker,  68 
D.  96.  He  must,  within  a  reasonable  time, 
take  each  possession  thereof  as  will  apprise 
•very  one  that  it  has  been  taken  in  execution* 
Pons'*  Appeal,  80  D.  616, 

The  sheriff  ia  absolutely  liable  for  the 
forthcoming  of  property  levied  en.  nnless  he 
has  boon  deprived  of  tt  by  the  act  of  God, 
inevitable  accident,  or  the  publio  enemy. 
Bartlnbr.  MeLane,  84  D.  464. 

Whore  goods  levied  on  by  a  sheriff  are 
stolon  between  the  levy  and  the  sale,  he  is 
responsible  to  the  plaintiff  in  execution  for 
the  deficiency.    /&,* 

68.  Abandonment  of  levy.  —  The 
Judgment  creditor  may  not  abandon  a  valid 
subsisting  levy  on  land  against  the  will  of 
the  debtor,  and  tax  him  with  the  costs  of 
further  execution;  and  on  the  latter's  appli- 
satian,  the  duty  of  the  court  whenoe  the 
seas  process  is  so  irregularly  issued  is  to 

2uaah  or  recall  it,  TrapnaUv.  Bkhardson, 
SD.  338. 

Plaintiff  must  exhaust  a  previous  levy  by 
sale  before  he  can  resort  to  other  property  of 
the  defendant.    lb. 

Plaintiff  may,  with  the  consent  of  all  the 
defendants,  abandon  a  levy  on  property  of 
any  or  all  of  them;  and  in  such  ease  he  will 
be  entitled  to  afterwards  sue  out  a  new  exe- 
cution.     Walker  v.  Com.,  88  D.  631. 

Plaintiff  in  execution,  upon  judgment 
against  principal  and  sureties,  may  abandon  a 
levy  upon  the  property  of  the  sureties,  with 
their  solo  consent,  and  may  afterwards  sue 
out  a  new  execution  against  all  the  defend- 
ants,    lb. 

Plaintiff  may  have  a  new  execution  where 
a  levy  has  been  abandoned  by  the  sheriff 
without  his  consent,  and  with  the  consent  of 
the  defendant,  or  where  the  property  levied 
on  is  eloigned  or  removed  by  the  defendant 
out  of  the  reach  of  the  sheriff,  without  the 
consent  of  the  sheriff  or  the  plaintiff     lb. 

Here  suspension  of  proceedings  on  an  ex- 
ecution after  levy  does  not  release  the  levy 
or  authorise  the  restoration  of  the  property 
to  the  possession  of  the  defendant;  and  if  by 
a  misunderstanding  of  plaintiff's  directions 

*  Loo*  of  property  In  sheriff's  hands,  whether 
plaintiff  or  defendant  must  suffer,  see  note,  91 1). 
112,114. 

2  A.  D.  R.  -  80 
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in  such  ease,  by  the  sheriff  and  the  defend- 
ants, the  property  is  released  by  the  sheriff 
to  the  defendants,  the  plaintiff  mijeuiie  out 
a  new  execution,    lb. 

69.  Lenwjng*  property  in  debtor's 
pome—ion.*--  On  a  levy  of  an  execution 
on  personalty,  it  is  considered,  in  England* 
a  badge  of  fraud  to  allow  the  goods  to  re- 
main in  the  debtor's  possession.  Com.  v. 
Strembaek,  24  D.  361. 

It  is  not  the  practice  in  Pennsylvania  to 
remove  goods  levied  upon  under  an  execu- 
tion. But  it  is  not  determined  how  long  the 
debtor  may  retain  them.    lb. 

Suffering  household  goods  to  remain  in  the 
debtor's  possession  when  levied  on  is  not  a 
badge  of  fraud  in  Pennsylvania,    lb. 

The  goods  and  chattels  of  an  innkeeper, 
consisting  of  a  quantity  of  liquor,  bar  furni- 
ture, and  beds  for  his  guests,  are  not "  house- 
hold goods  "  within  the  meaning  of  this  rule. 
lb. 

Leaving  the  property  in  the  defendant's 
possession  for  a  reasonable  time  after  a 
levy,  without  improper  motive,  is  not  per  m 
fraudulent;  but  it  is  otherwise  where  there 
is  unreasonable  delay.  Butler  v.  Maynard, 
27  D.  100. 

Delivery  by  the  sheriff  to  the  owner,  of 
property  levied  upon,  ia  sufficient  considera- 
tion for  a  promise  to  redeliver  it  to  the  sher- 
iff. Loekwood  v.  Bull,  18  D.  638.  Such  an 
agreement  does  not  deprive  the  sheriff  of  the 
right  to  take  and  sell  the  property  under  his 
writ,  or  to  surrender  it  to  the  debtor  in  case 
the  writ  is  satisfied.  And  in  an  action  on 
such  agreement*  a  plea  that  defendant  was 
not  the  owner  of  goods  levied  upon  is  badf 
it  should  show  that  he  had  no  interest  in 
them.  BurraUv.  Acker,  Z5D.  682.  In  snob 
a  oase,  the  defendant  becomes  the  agent  of 
the  officer,  and  upon  his  refusing  to  redeliver 
according  to  his  agreement,  trespass  si  at 
armis  may  be  maintained  against  nim,  and 
any  one  who  aids  him  in  retaining  or  remov- 
ing the  goods.  Trovilh  v.  Ttiford,  81  D, 
484. 

A  secret  levy  on  goods  left  on  the  prem- 
ises in  the  possession  of  the  defendant  in 
the  execution,  and  no  act  done  to  give  noto- 
riety to  it,  or  to  bring  it  to  the  knowledge 
of  the  landlords  of  the  premises,  of  whom 
the  defendant  is  a  tenant  for  nearly  a  year, 
afterwards  cannot  have  the  effect  to  debar 
the  claim  of  the  landlords  for  rent.  Beth- 
man  v.  Lansing,  20  D.  707. 

A  sheriff  levying  upon  and  leaving  the 
goods  in  the  hands  of  the  judgment  debtor, 
which  are  levied  upon  and  sold  by  a  consta- 
ble as  the  property  of  the  judgment  debtor, 
has  a  good  title,  and  may  maintain  an  ac- 
tion of  trover  against  a  purchaser  at  such 

*  Levy  on  property  in  use  or  possession  of 
debtor,  Bee  note,  tt  D.  709,  710. 

Leaving  debtor  In  possession  alter  levy,  see 
note,  a  J>.  108, 104. 
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constable's  sale,  without  notice  of  the  ■bar* 
uT s  levy.     Brewster  v.  Kai4  88  D.  547. 

Whets  an  officer  lories  on  a  oertain  Hum* 
bar  of  briclu  in  a  kiln,  among  a  larger  nnm- 
bar,  it  is  not  neoessary  that  ho  should  take 
from  the  kiln  the  designated  number  of 
bricks  at  the  time  of  the  levy.  He  is  not 
bound  to  take  the  bricka  away,  but  hae  a 
right,  at  his  peril,  to  leave  them  in  posses- 
sion of  the  defendant  or  in  the  place  where 
he  found  them.     Hill  v.  Harris  50  D.  542. 

Leaving  property  levied  on  in  possession 
sf  defendant,  with  the  plaintiffs  consent, 
does  not  per  m  divest  the  execution  lien,  in 
the  absence  of  fraud.  Keytar's  Appeal,  53 
ft.  487. 

An  indorsement  on  the  execution,  "This 
levy  at  risk  of  plaintiff,"  means  that  the 
property  may  be  left  with  the  defendant 
until  sale  at  the  risk  of  plaintiff,  and  not  at 
the  risk  of  the  sheriff!    76. 

Where  the  creditor  seises  goods  of  the 
debtor,  and  suffers  them  to  remain  in  his 
nosseBiion,  the  execution  is  fraudulent  and 
void  as  against  a  subsequent  execution,  if 
the  actual  or  constructive  knowledge  of  the 
sreditor  as  to  the  delay  k  shown.  Davidson 
V.  Waldron,  83  D.  20ft. 

60.  Taking  a  receipt,  generally.  — 
Levying  an  execution  and  taking  a  receipt 
change  the  possession  of  goods,  in  contem- 
plation of  law,  without  an  actual  removal. 
PkUBpe  v.  Hall,  24  D.  108. 

The  owner,  having  indemnified  the  re* 
ceiptor,  may  recover  the  sum  expressed  in 
the  receipt  as  damages,  in  such  a  case.    lb. 

The  sheriff  is  not  liable  for  casual  loss  of 
goods  by  fire  after  a  seiaure  on  execution, 
though  he  leaves  them  with  the  debtor, 
taking  a  receipt  from  a  friend  of  the  latter 
promising  to  deliver  them  on  demand  or  to 
pay  the  amount  of  the  execution.  Browning 
v.  Hartford,  40  D.  369. 

61.  Bights  of  receiptor.  —  One  who 
receives  from  an  officer  property  levied 
upon,  covenanting  to  redeliver  at  a  given 
time  and  place,  cannot  excuse  non-delivery 
by  the  fact  that  the  property  was  exempt 
from  execution.    Stephens  v.  raughan,  20  D. 

tic. 

To  justify  non-delivery,  on  the  ground 
that  the  property  was  taken  from  cove* 
nantor's  possession  by  another  officer  under 
an  execution,  it  must  be  shown  that  such 
officer  had  authority  so  to  do,  and  that  the 
property  was  taken  before  the  day  for  de- 
livery.   76. 

A  receiptor  is  estopped  from  denying  the 
sheriff's  right  to  the  goods,  and  cannot  set 
up  title  in  a  third  person,  except  where  they 
have  been  taken  from  him  by  act  of  law,  or, 

ferhaps,  by  force.     Phillips  v.  Hall,  24  D. 
08. 
A  receiptor  has  no  property  in  the  goods, 
being  merely  the  sheriffs  servant,  but  his 
promise  to  redeliver  them  is  founded  upon 
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a  sufficient  consideration,  and  may  be  en- 
forced,   lb. 

A  receiptor's  receipt  estops  him  from 
claiming  the  property  as  his  own,  where  he 
makes  no  such  claim  at  the  time  of  the  levy, 
and  does  not  stipulate  that  his  receipt  shall 
be  without  prejudice  to  his  right.  DesiU  v. 
OdeU,  38  D.  628. 

68.  Hie  liabilities.  —  A  receiptor  will 
be  liable  for  a  conversion,  if  he  delivers  the 
goods  over  to  a  third  person,  or  suffers  him 
to  take  them.    Loeboood  v.  BuU,  13  D.  639. 

A  receiptor  leaving  the  party  in  possession 
sad  control  of  the  goods  is  liable  as  for  gross 
negligence,  if  they  arc  wasted  or  sold.  PhiL 
tips  v.  Hall,  24  D.  108. 

A  receiptor  with  whom  goods  are  left 
after  levy,  and  who  detains  them  after  ha 
ceases  to  oe  entitled  to  retain  them  under 
his  receipt,  may,  by  the  levying  officer,  be 
sued  in  trover  or  replevin,  or  directly  on  the 
oontract  contained  in  the  receipt.  Dentil  v. 
OdeU,  38  JD.  028. 

A  receiptor  cannot  defend  himself  on  the 
ground  that  the  levy  was  excessive,    76. 

A  receiptor  of  goods  seised  on  execution 
is  an  ordinary  bailee  only,  and  is  not  liable 
as  an  insurer,  even  though  he  be  the  debtor 
or  a  friend  of  the  debtor,  unless  his  oontract 
is  very  special  and  explicit.  Browning  v. 
Hanford,  40  D.  809. 

The  power  of  a  sheriff  te  exact  indemnity 
from  a  receiptor  beyond  his  own  liability  to 
the  creditor,  denied  in  dissenting  opinions. 
lb. 

Property  attached  by  a  sheriff,  and  re- 
ceipted, and  left  by  the  receiptor  in  the  de- 
fendant's possession,  was,  before  judgment, 
levied  upon  and  sold  by  the  deputy  on  an 
execution  against  the  defendant,  without 
the  knowledge  or  consent  of  the  sheriff. 
Held,  that  upon  judgment  being  recovered 
in  the  first  suit  and  execution  issued,  the 
reoeiptor  was  liable  to  the  sheriff  in  an  ac- 
tion for  the  property.  Flanagan  v.  HoyL 
86  D.  675.  ^^ 

68.  Forthcoming  bonds.  —1.  Their 
validity  and  effect.  —  The  giving  of  a  forth- 
coming bond  for  propertv  taken  under  ex- 
ecution is,  when  forfeited,  a  satisfaction  of 
the  prior  judgment;  and  an  injunction  from 
a  court  of  canity  to  restrain  proceedings 
under  such  prior  judgment  is  no  defense  to 
a  sheriff  in  an  action  brought  against  hi  in 
for  not  levying  under  the  execution  issued 
upon  the  forfeited  forthcoming  bond.  Davis 
v.  Dixon,  26  D.  695. 

Giving  of  forthcoming  bond  by  one  of  sev- 
eral defendants  discharges  from  the  original 
judgment  those  who  do  not  join  in  the  bond. 
Coffee  v.  Planters'  Bank,  49  D.  68.  Contra, 
see  Robinson  v.  Sherman,  44  D.  381. 

Taking  of  a  forthcoming  bond  for  delh  ery 
of  property  at  the  day  of  sale  is  not  a  dis- 
solution of  the  levy.  Lantz  v.  Worthington, 
45  D.  682. 
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Omission  of  the  words  M  aforesaid  pron- 
srty  "  in  a  f orthooming  bond  after  the  words 
M  shall  have  forthcoming  and  deliver,"  does 
not  vitiate  the  bond,  as  these  words  will  be 
•applied  by  intendment  Doe  v.  Parterf  41 
D.  614, 

An  execution  plaintiff  can  object  to  a 
forthcoming  bond  taken  without  sureties,  as 
invalid;  but  if  ho  has  made  no  such  objec- 
tion, and  it  has  been  received  as  a  good  bond, 
so  one  else  can  objeet  to  its  validity.  Walker 
v.  MeLhweO,  43  D.  476. 

A  forthcoming  bond  returned  "  forfeited," 
on  which  execution  may  be  issued,  is  not  re- 
garded as  a  judgment,  under  the  Texas  stat- 
ute, so  as  to  make  it  a  satisfaction  of  the 
original  judgment,  and  a  suit  may  be  brought 
to  revive  the  original  judgment  notwith- 
standing the  forfeiture  of  the  bond.  Ook  v. 
Raberfom,  55  D.  784. 

A  sheriff  held  distinct  executions  against 
L.  and  C,  and  levied  on  lumber  as  the  prop- 
erty of  Lb  He  delivered  the  lumber  to  the 
plaintiff  in  the  execution  against  I*,  taking 
a  forthcoming  bond  reciting  that  execution 
and  the  levy  of  the  goods  as  the  property  of 
L.  Tho  property  was  afterwards  ascertained 
to  bo  C's.  Held,  that  the  obligors  in  tho 
bond  were  liable  for  the  forthcoming  of  the 
lamber  to  meet  the  exigencies  of  the  execu- 
tions against  OL,  notwithstanding  the  recital 
in  the  obligation  of  its  ownership.  Span*  v. 
J/'Uam,  88  D.  684. 

2.  Right*  of  the  snreftea,  —  Sureties  of  one 
of  the  joint  debtors  in  a  forthcoming  bond 
become,  upon  the  forfeiture  thereof,  sureties 
for  the  debt;  and  when  they  have  discharged 
the  same,  are  entitled  to  be  substituted  to 
all  the  rights  of  the  creditors  against  the 
original  debtors,  subsisting  at  the  time  they 
became  so  bound  for  the  debt.  BoUnton  v. 
Sherman,  44  D.  381. 

Such  sureties  are  entitled  to  charge  the 
original  debtors  with  the  debt,  interest,  and 
cost  of  the  first  judgment;  but  not  for  the 
execution  and  forfeiture  of  the  forthcoming 
bond.     lb. 

Sach  sureties  are  entitled  to  a  decree 
against  the  other  joint  debtors,  or  either  of 
them,  a«  each  is  liable  for  the  whole  debt 
lb. 

A  surety  in  a  forthcoming  bond  is  entitled 
to  a  decree  for  costs  of  awarding  execution 
on  the  bond,  against  the  principal  in  the 
forthcoming  bond,  but  not  against  the  prin- 
cipal in  the  original  bond,  nor  his  sureties. 
Preston  v.  Preston,  47  D.  717. 

3.  Enforcement  —  Defense*,  etc — The  de- 
fendant in  an  action  on  a  bond,  given  to  the 
sheriff  for  the  delivery  ef  property  seized  on 
execution  against  another,  ana  left  with  such 
defendant,  cannot  set  up  property  in  himself 
at  a  defense.     Nagle  v.  Stroll,  28  D.  695. 

A  forthcoming  bond  cannot  be  avoided  by 
showing  that  there  was  no  original  judgment 
to  »o»tain    the  execution   under   which  the 
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propertv  was  levied  upon,  for  the  redelivery 
of  which  the  bond  was  given.  Bank  of  U,  S. 
v.  Potion,  36  D.  428. 

The  statutory  judgment  on  a  forthcoming 
bond  is  not  binding  on  one  not  signing  the 
bond,  as  there  is  nothing  on  which  the  judg- 
ment could  rest,  although  his  name  was 
signed  to  the  bond  by  his  partner.  8mith  v. 
Tyvper,  43  D.  483. 

One  not  a  party  to  a  forthcoming  bond  can 
object  at  any  time  after  return  term  to  its 
operating  so  as  to  charge  him,  his  name  hav- 
ing been  signed  to  it  by  his  partner.    lb. 

Execution  on  a  void  forthcoming  bond 
will  not  be  amended  so  as  to  oonf  orm  to  the 
original  judgment,  and  thus  validate  a  sals 
under  the  execution.    lb. 

A  forthcoming  bond  cannot  be  quashed  aftei 
the  return  term  of  the  bond  has  been  per* 
mitted  to  elapse.    Coffee  v.  Planter*'  Banh\ 

49  D.  68. 

Failure  of  plaintiff  In  execution  to  enroll 
judgment  upon  a  forfeited  f orthooming  bond 
until  more  than  a  rear  after  its  rendition 
does  not  discharge  the  surety  on  the  bond, 
although  such  failure  lets  in  the  lien  of 
younger  judgments,  which  take  all  thejprhv 
dpaft  property.  McOee  v.  MeUa\f9  51  D. 
122. 

64.  Delivery  bonds.  —  A  levy  is  legally 
disohsjved,  when  a  claimant  gives  bond,  as 
required  by  statute,  conditioned,  amongst 
other  things,  for  a  redelivery  of  the  prop- 
erty.    Walker  v.  McDowell,  43  D.  478. 

Judgment  rendered  upon  a  delivery  bond 
upon  motion  and  without  notice  is  void,  con" 
sequently  the  purchaser  at  execution  sale 
under  it  acquires  no  title  to  the  property, 
and  the  judgment  and  execution  tnereon  is 
not  admissible  in  evidence.  Donley  v.  Bector, 

50  D.  242. 

A  surety  on  a  delivery  bond  has  no  right 
to  oomplain  that  the  judgment  creditor  or- 
dered the  return  of  a  venditioni  exponas 
issued  on  the  original  judgment  after  judg- 
ment rendered  on  the  delivery  bond,  for  his 
liability  as  surety  was  neither  increased  nor 
diminished  thereby.  Wright  v.  Yell,  58  D. 
336. 

The  taking  of  a  delivery  bond  precludes 
the  sheriff  from  contesting  the  fact  of  seis- 
ure,  when  sued  for  a  trespass  to  the  prop- 
erty.    Portie  v.  Parker,  58  D.  95. 

Execution  of  a  delivery  bond  by  the  wife 
of  the  execution  debtor  will  estop  him  from 
denying  that  there  was  a  levy,  or  that  it 
was  of  such  a  character  as  would  have  de- 
prived himself  and  wife  of  the  possession 
had  the  bond  not  been  given,  where  the 
husband  and  wife  are  living  together  at  the 
time  of  the  making  of  the  levy.     lb. 

Judgment  on  a  forfeited  delivery  bond  is 
not  void  because  actual  notice  has  not  been 
given  to  the  securities  therein,  Wright  v. 
Yell,  58  D.  336. 

The  legal  effect  of  judgment  on  a  forfeited 
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delivery  bond  is  a  satisfaction  and  discharge 
of  the  original  judgment  while  the  second 
judgment  remains  in  force,     lb. 

A  sheriff  cannot  retake  property  alter  for- 
feiture of  the  delivery  bond,  and  after  the 
return  day  of  the  execution  under  which  it 
was  originally  taken,  except  by  virtue  of  a 
new  execution.     Harris  v.  KllU,  94  D.  296. 

Sureties  on  a  delivery  bond  induced  to  be- 
come suoh  by  representations  that  the  prop- 
erty had  been  levied  on,  when  in  fact  no 
legal  levy  had  been  made,  are  not  bound, 
and  may  have  an  injunction  against  the  en- 
forcement of  their  liability.  Bradley  v.  Kesee, 
MD.  246. 

When  an  execution  on  a  judgment  is 
levied  upon  property,  and  a  bond  taken  for 
its  delivery  is  forfeited,  the  judgment  is  ex- 
tinguished and  a  statutory  judgment  springs 
into  existence  upon  the  bond.  Lipscomb  v. 
Grace,  7  R.  607. 

65.  Liability  of  officer  for  failure  or 
neglect  to  levy.  —  1.  In  general  —  When- 
ever a  sheriff  has  reason  to  doubt  whether 
goods  are  the  property  of  the  debtor,  he  may 
Insist  on  the  creditor  describing  them  to 
him,  and  also  on  being  indemnified  for  any 
mistake  he  may  make  in  carrying  out  the 
direction  of  the  creditor.  But  if  lie,  with- 
out making  such  claim,  undertake  to 
execute  the  process  as  well  as  he  can,  he  is 
liable  for  not  attaching  the  debtor's  goods 
when  in  his  power,  if  a  loss  result  to  the 
creditor  by  his  neglect.  Bond  v.  Ward,  5 
D.  28. 

A  sheriff  is  liable  for  not  .levying  an 
execution  upon  which  there  is  a  plain  cleri- 
cal mistake  in  the  date  of  the  judgment. 
Bank  of  Whitehall  v.  PeUee,  37  D.  600. 

A  return  showing  an  omission  to  levy 
need  not  declare  in  terms  that  the  sheriff  so 
omitted  voluntarily  and  without  authority, 
in  order  to  render  him  liable.  QarreU  v. 
Hamblin,  49  D.  53. 

2.  Who  may  enforce  the  liability.  — 
Innocent  creditors  who  have  lost  their 
execution  lien  through  the  delay  of  the 
officer  in  making  the  levy  have  their  remedy 
against  him  for  his  negligence.  Davidson  v. 
Waldron,  83  D.  206. 

The  assignee  of  a  note  may  bring  an  action 
in  his  own  name  against  a  sheriff  for  his 
omission  to  levy  or  return  an  execution 
issued  on  a  judgment  on  the  note;  but  he 
could  equally  enforce  his  just  claims  in  the 
name  or  the  nominal  creditor,  in  whose 
name  alone  he  could  brine  the  original 
action,  and  in  whose  name  only  he  could  en- 
force  any  direct  or  collateral  remedies,  as 
against  the  judgment  debtor,  his  bail  and 
recognizors.     C/uise  v.  Plymouth,  50  D.  52. 

A  defendant  in  an  execution  cannot  sus- 
tain an  action  against  a  marshal  or  sheriff  for 
failure  to  levy  the  writ  on  the  property  of  a 
co-defendant,  although  as  between  the  co- 
defendants  the  latter  wad  principal  and  the 
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former  surety.    Gregg  v.  Crawford,  37   IX 
739. 

3.  Matter*  of  defense  or  exam.  — —  JL 
judgment  creditor's  remedy  against  a  sheriff 
for  not  levying  a  JL  fa.  is  not  lost  by 
his  discharging  the  debtor  from  a  ca,  stu  is- 
sued at  his  instance,  though  such 
may  satisfy  the  judgment.  Hargrove 
Penrod,  12  D.  201. 

Inability  of  the  sheriff  to  levy  will  not 
ease  him  from  liability,  if  the  inability  im  as 
result  of  his  own  voluntary  act  or  conduct. 
Garrett  v.  Hamblin,  49  O.  53. 

A  sheriff  it  not  excused  for  failing  to  levy 
on  land  on  which  the  plaintiff  directed  him 
to  levy,  by  the  fact  that  the  land  was  en- 
cumbered by  a  mortgage  sufficient  to  cover 
its  whole  value.    Lawson  v.  State,  50  D.  238. 

Plaintiff's  release  of  a  levy  on  property 
claimed  by  a  third  nerson,  who  interposes) 
his  claim  to  try  the  right  of  property,  does) 
not  exempt  the  sheriff  from  neglect  to  make 
the  execution  out  of  property  which  in  fact 
belongs  to  the  plaintiff.  Pot  v.  Dorrah,  56 
D.  196. 

The  fact  that  the  sheriff  is  informed  that 
personal  property  found  in  defendant's  pos- 
session is  not  the  property  of  the  defendant 
will  not  exempt  him  from  liability  for  not 
levying  an  execution  upon  it,  if  it  afterwards) 
appears  that  the  property  at  the  time 


the  property  of  the  defendant.  People  v. 
Palmer,  95  f>.  418. 

While  an  officer  is  protected  in  .executing 
a  process  regular  upon  its  face  though  in 
fact  void,  yet  he  is  not  bound  to  execute  it, 
and  no  action  lies  against  him  for  refusing  to 
do  so.    Neutbwg  v.  Munshower,  23  R.  769. 

Thus  where  an  execution  was  issued  on  a 
joint  judgment  against  two,  and  it  appeared 
that  only  one  of  the  persons  against  whom 
the  judgment  was  rendered  was  served  with 
process,  —  held,  that  the  sheriff  was  not  liable 
for  failing  to  execute  it.    lb. 

Facts  considered,  and  held  not  to  exempt 
the  sheriff  from  responsibility  for  omitting  to 
proceed  under  an  execution.  Cham  v.  Ply- 
mouth,  50  D.  52. 

4.  Measure  of  damages.  —  The  rule  of 
damages  in  an  action  against  a  sheriff  for 
neglecting  and  refusing  to  levy  or  return  an 
execution  is  the  amount  for  which  the  exe- 
cution was  levied,  and  the  measure  of  recov- 
ery cannot  be  diminished  bv  proof  that  the 
circumstances  of  the  execution  debtor  were 
such  that  the  execution  would  have  answered 
nothing  if  levied.     Hall  v.  Brooks,  30  D.  485. 

Where  a  sheriff  has  voluntarily  and  with- 
out authority  omitted  to  levy  execution,  a 
motion  to  recover  the  amount  against  him 
and  his  sureties  will  be  sustained,  and  thirty 
per  cent  per  annum  will  be  allowed,  of  course, 
without  previous  demand.  QarreU  v.  Ham- 
blin, 49  D.  53. 

The  measure  of  damages  against  a  sheriff 
for  failure  to  levy  execution  is  the  actual 
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damages  sustained  by  the  execution  plain- 
tiff,  sad  such  damages  may  be  recovered  by 
an  action  on  the  sheriff's  official  bond. 
People  v.  Palmer,  95  D.  418. 

66.  Liability  for  insufficient  levy.  — 
The  sheriff  is  not  liable  if  the  property,  when 
levied  on,  is  sufficient  to  satisfy  the  writ, 
though  before  the  sale  it  depreciates  so  as  to 
become  insufficient.  Governor  v.  Carter,  14 
D.  588. 

A  sheriff  is  not  liable  for  an  insufficient 
levy,  if  the  property  seised  was  sufficient  to 
pay  the  debt  if  sold  under  execution  for  cur- 
rent bank  notes.     lb. 

It  is  no  defense  to  an  action  against  a 
sheriff  for  failure  to  make  a  sufficient  levy 
that  he  believed  the  property  levied  on  was 
sufficient  to  satisfy  the  execution;  but  he 
must  use  the  diligence  of  prudent  men  in 
the  management  of  their  own  affairs,  aud 
must  take  enough  property  to  allow  for  the 
sacrifice  usually  incident  to  forced  sales;  and 
at  the  same  time  he  must  be  careful  not  to 
make  a  levy  so  excessive  as  to  bear  on  its 
face  the  appearance  of  oppression  and  un- 
necessary rigor.  French  v.  Snyder,  83  D. 
193. 

67.    for  excessive  levy. —The 

amount  of  property  which  an  officer  may 
levy  upon  and  sell  by  virtue  of  execution  is 
sot  defined  by  law,  but  it  is  confided  to  the 
sound  discretion  of  the  officer  to  levy  upon 
and  sell  only  such  an  amount  as  will  satisfy 
the  execution,  having  reference  to  the  con- 
venience of  division  or  separation  of  prop- 
erty for  such  purpose;  and  the  officer  will  be 
held  liable,  according  to  the  facts  and  cir- 
eamstances  of  each  ease,  for  making  an  ex- 
cessive levy.  Cornelius  v.  Burford,  91  D. 
909. 

The  levy  is  not  excessive  where  the  sale 
did  not  satisfy  the  execution,  Ingram  v. 
Betk,  47  D.  691. 
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68.  Idem  of  an  execution,  generally. 
—  A  lien  is  an  inseparable  incident  of  a  levy 
en  execution  at  common  law.  8tauffer  v. 
Commissioner,  28  D.  69;  Hinds  v.  Scott,  51  D. 
506. 

An  execution  lien  is  not  a  right  in  the 
property  itself,  but  a  right  to  levy  upon  the 
property,  to  the  exclusion  of  interests  subse- 
quently aoauired.  Lynn  v.  Gridley,  12  D.  591. 

AJLfa.  bound  the  defendant  s  goods  from 
its  teste  at  common  law.  Jones  v.  Jones,  18 
D.  327. 

Under  the  statute  of  frauds,  a JL  fa.  binds 
the  defendant's  goods  only  from  its  delivery 
to  the  sheriff  as  respects  purchasers  and 
creditors,     lb. 

As  to  the  party  himself,  notwithstanding 
the  statute,  judgment  nndJLfa.  still  relate 
to  the  first  day  of  the  term,  or  at  least  to  the 
teat  of  the  writ.     lb. 


Reports*  see  ▼•! 

Goods  of  s  debtor  are  bound  by  a  decree 
awarding  execution,  from  the  rendition 
thereof,  as  against  a  subsequent  purchaser 
from  the  debtor  before  the  execution  is  actu- 
ally issued.  Battle  v.  Bering,  27  D.  526. 
Contra,  see  Beats  v.  Guernsey,  5  D.  848. 

The  execution  lien  on  personalty  continues 
only  until  the  return  day,  unless,  perhaps, 
when  it  is  immediately  renewed,  or  another 
is  instantly  delivered  to  the  sheriffl  Coombs 
v.  Jordan,  22  D.  236. 

A  bona  fide  purohaser  for  value,  after  e 
levy  of  an  execution,  takes  the  title  subject 
thereto.     Butler  v.  Maunard,  27  D.  100. 

The  statute  of  frauds  of  29  Car.  II.,  re- 
lating to  the  lien  of  executions  on  personalty, 
is  not  in  force  in  Tennessee.  Battle  v.  Ber* 
mg,  27  D.  526. 

The  lien  of  an  execution  was  preserved  by 
the  Missouri  act  of  general  assembly  ap- 
proved February  24,  1843  (Session  Acta,  p. 
51),  and  the  act  concerning  courts  (Revised 
Code  1835,  sea  52,  p.  160),  and  no  scire  facias 
was  necessary  to  continue  it,  when  the  court 
did  not  hold  any  session  at  the  return  term  of 
the  writ  on  account  of  its  postponement  by 
the  legislature.  These  acts  were  designed 
to  make  the  writs  as  effectual  to  all  intents 
and  purposes  as  if  executed  at  the  term  to 
which  they  were  made  returnable.  Bank  of 
Mo.  v.  Wells,  51  D.  163. 

The  effect  of  execution  sued  out  and  de- 
livered to  the  sheriff  is  to  continue  the  lieu 
of  the  judgment  until  the  execution  of  the 
writ,  although  the  time  had  elapsed  during 
which  the  lien  of  the  judgment  continued. 
lb.  Contra,  see  Bagley  v.  Ward,  99  D.  250. 
An  execution  creates  nc  lien  on  slaves  not 
within  the  county,  and  does  not  affect  the 
debtor's  right  to  dispose  of  them.  Blanton 
v.  Morrow,  53  D.  391. 

Service  of  a  copy  of  an  execution  and  no- 
tice of  garnishment  constitutes  no  lien  on 
property  of  the  debtor  in  the  garnishees 
hands  ckpable  of  manual  delivery.  Johnson 
v.  Gorham,  65  D.  501. 

The  original  execution,  or  a  copy  thereof, 
need  not  be  filed  with  the  judgment  in  or- 
der to  create  a  lien  on  real  estate  from  the 
time  of  filing  the  transcript  of  the  justice  *• 
judgment  in  the  circuit  court.  Jordan  v. 
Bradshaw,  65  D.  419. 

Executions  on  personal  property,  duly 
levied,  become  liens  in  the  order  in  which 
they  are  received  by  the  sheriff!  Leach  v. 
Pine,  89  D.  375. 

The  only  purpose  of  an  execution  in  re- 
spect to  real  estate  while  a  judgment  lien 
subsists  is  to  enforce  the  lien  by  a  sale  of  the 
property.     Bagley  v.  Ward,  99  D.  256. 

69.  Iden  before  levy.  —  AJi.  fa.  takes 
effect  from  the  first  day  of  the  term  at  which 
it  was  issued,  and,  in  the  absence  of  statu- 
tory regulations,  will  enable  the  sheriff  te 
seize  the  goods  of  a  defendant  even  in  the 
hands  of  a  bona  fide  holder  who  has  pur- 
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chased  since  the  writ  took  effect.     Farley  v. 
Lea,  32  D.  680. 

Judgment  and  execution  bind  personalty 
from  the  day  of  signing  the  judgment,  and 
from  the  teste  of  the  execution  against  all 
persons  except  purchasers.  Bauson  v. 
Barney  22  D.  322. 

An  execution  binds  personal  property 
from  the  time  it  is  delivered  to  the  sheriff. 
Cresson  v.  Stout,  8  D.  373;  Collingsworth 
v.  Horn,  24  D.  753;  Million  v.  BUey,  25  D. 
149;  whether  the  goods  are  actually  levied 
upon  or  not;  and  a  subsequent  sale  of  them  by 
the  debtor  is  void.  Beats  v.  Allen,  9  D.  221. 
Where  personal  property  while  so  subject  to 
lien  is  removed  to  another  state  and  there 
sold,  it  may,  if  brought  back,  be  levied  on 
and  sold  under  an  aUasJLfa.  McMakom  v. 
Oreen,  46  D.  242. 

An  execution  is  a  lien  only  after  levy,  un- 
der the  California  statute.  Johnson  v.  Qor* 
ham,  65  D.  601.  S.  P.,  Reeves  v.  Sebern,  85 
D.  513;  Knox  v.  Webster,  86  D.  779. 

The  lien  of  an  execution,  under  a  judg- 
ment rendered  by  a  justice  of  the  peace, 
does  not  attaoh  until  levy.  Jackman  v.  Hal- 
lock,  13  D.  627;  Metis  v.  Bright,  32  D.  683. 
The  lien  of  an  unlevied  execution  is  in- 
tended onlv  for  securing  the  creditor  against 
an  alienation,  by  his  debtors,  of  any  of  the 
property  subject  to  the  execution.  It  does 
not  operate  against  other  judgment  cred- 
itors, who  have  obtained  priority.  Bland- 
ford  v-  Barger,  33  D.  619. 

The  lien  which  plaintiff  acquires  upon  the 
goods  of  defendant,  by  the  delivery  of  an 
execution  to  the  sheriff  does  not  vest  a  title 
in  him,  but  simply  a  right  to  subject  the 
property  to  the  satisfaction  of  his  debt. 
Otey  v.  Moore,  52  D.  173. 

By  suspending  the  right  to  have  execution 
Issued,  the  lien  of  the  prevailing  party  in 
an  action  upon  the  goods  of  the  judgment 
debtor  is  also  suspended,     lb. 

During  such  suspension,  a  bona  fide  pur- 
chaser for  value  acquires  a  title  superior  to 
the  lien  of  the  judgment  creditor,     lb. 

An  execution  issued  on  a  judgment  and 
delivered  to  the  officer  raises  a  lien  upon 
land  which  has  priority  by  statute  over  the 
lien  of  an  earlier  judgment  upon  which  no 
execution  has  been  issued.  Dunham  v.  Cox, 
64  D.  460. 

The  effect  of  the  probate  statutes  of  Ar- 
kansas is,  that  although  a  fi.  fa.  comes  to 
hands  of  sheriff  before  the  death  of  the  de- 
fendant, and  thereby  creates  a  general  lien 
upon  his  personal  property,  it  does  not  be- 
come a  specific  lien  upon  any  particular 
property  until  the  officer  makes  a  levy  and 
seises  the  property.  The  death  of  the  de- 
fendant suspends  the  execution  of  the  pro- 
cess, and  the  sheriff  cannot  make  a  levy  and 
sell  the  property  after  his  death.  Davis  v. 
Oswalt,  68  D.  182. 
An  execution  lien  takes  effect  from  the 


date  of  the  levy  and  by  virtue  thereof;  it  ie 
confined  to  the  execution  levied,  and  cslo 
have  relation  to  no  other.  Knox  v.  Webster, 
86  D.  779. 

When  persona]  property  has  been  once 
levied  on  by  a  sheriff  under  execution,  ha 
has  it  in  the  custody  of  the  law,  and  it  is 
not  essential  to  the  lien  of  other  executions 
in  his  hands  at  the  time,  or  subsequently 
received,  that  they  should  be  levied.  If  the 
first  execution  be  satisfied  or  otherwise  dis- 
charged, the  subsequent  executions  will 
authorize  aud  require  him  to  retain  and  sell 
it  for  their  satisfaction.  Leach  v.  Pine,  S9 
D.  376. 

A  sheriff  cannot  maintain  trespass  for 
carrying  away  goods  against  one  who  re- 
moved them  after  the  lien  of  an  execution 
had  attached  but  before  it  had  been  levied. 
Cbdey  v.  LockhaH,  98  D.  350. 

Before  levy  the  sheriff  can  maintain  no 
action  for  injury  done  to  the  possession  of 
goods  to  which  its  lien  had  previously  at- 
tached,    lb. 

70.  How  waived  or  lost.  —The  lien 
acquired  by  the  levy  of  an  execution  may  be 
lost,  if  there  is  gross  laches  in  not  having 
the  property  sold  m  a  reasonable  time,  or  3 
the  property  is  released  and  time  given  to 
the  defendant.     Conway  v.  Jctt,  24  D.  590. 

A  direction  to  the  sheriff  "to  stay  pro- 
ceedings until  further  order,  —  levy  to  re- 
main, under  an  execution  u;;on  personalty, 
l>eing  an  arrangement  for  the  security  of  the 
debt,  renders  the  lien  of  the  execution  of  no 
effect  as  to  third  persons.  Com.  v.  Stremback, 
24  D.  351. 

An  execution  lien  on  personalty  is  lost,  aa 
against  a  junior  execution  creditor  or  inter- 
mediate mortgagee,  bv  ordering  the  sheriff  to 
postpone  the  sale  under  the  execution,  from 
time  to  time,  and  allowing  the  property  levied 
on  to  remain  during  such  time  in  defendant's 
possession  without  requiring  a  bond  of  him. 
Albertson  v.  Qoldslry,  65  D.  380. 

If  a  judgment  creditor  enters  into  arrange- 
ment with  his  debtor  to  permit  the  latter  and 
the  sheriff  s  keeper  to  remain  in  possession 
and  sell  the  goods  at  private  sale  during  the 
time  the  property  is  being  advertised  for  sale 
by  the  officer,  his  execution  will  be  postponed 
and  a  junior  writ  will  be  first  satisfied  out 
of  the  goods.     Paryss  Appeal,  80  D.  615. 

Where  an  execution  has  been  levied  on 
goods,  a  tender,  by  the  judgment  debtor  to 
the  officer  holding  the  execution,  of  the 
amount  due  discharges  the  lien  of  the  execu- 
tion, and  a  subsequent  sale  under  it  is  unlaw- 
ful, and  renders  the  judgment  creditor,  hav- 
ing notice  of  the  tender,  liable  in  trover. 
Tiffany  v.  St.  John,  72  R.  612. 

Delay  in  selling  after  levy  of  an  execution 
does  not  destroy  the  lien.  Locke  v.  Coleman, 
15  D.  118. 

The  lien  on  personal  property  is  not  re- 
leased so  as  to  subject  the  property  to  the 
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levy  of  junior  executions  by  an  injunction, 
sued  oat  either  by  the  execution  debtor  or 
third  parties,  unless  the  judge  granting  the 
injunction  requires  security  to  be  given  for 
the  judgment  debt,  and  such  security  is 
given.     Conway  v.  JeU,  24  D.  590. 

A  release  by  a  sheriff  of  property  seized 
upon  receipt  of  the  usual  bond  stipulating 
for  its  return,  provided  it  is  found  to  be 
the  property  of  the  defendant,  does  not  de- 
stroy the  lien  of  the  execution.  Such  lien 
will  be  in  abeyance  until  the  conflicting 
claims  to  the  property  are  determined. 
Doremus  v.  Walker,  42  D.  634. 

The  lien  is  not  destroyed  by  the  failure  of 
the  sheriff  to  indorse  upon  the  writ  the  date 
of  its  delivery  to  him.  Johnson  v.  McLane, 
43  D.  102. 

Levy  upon  one  article  does  not  destroy 
the  lien  upon  other  articles  equally  liable. 
lb. 

A  fraudulent  or  collusive  surrender  of 
property  by  sheriff's  custodian  after  it  has 
Been  levied  upon,  made  without  the  author- 
ity of  the  sheriff  or  of  the  plaintiffs  in  execu- 
tions, which  are  liens  at  the  time  of  the  sur- 
render, will  not  affect  such  liens.  Leach  v. 
Pme,  89  D.  375. 

An  execution  lien  created  in  the  lifetime  of 
defendant  is  not  dissolved  by  his  death,  but 
may  be  satisfied  out  of  his  property  in  the 
hands  of  his  administrator.  Kimball  v.  Jen- 
kins, 89  D.  237;  and  the  fact  that  the  sheriff 
had  proceeded  irregularly  to  sell  the  premises 
levied  upon  without  a  revival  of  the  judg- 
ment against  decedent's  heirs  will  not  divest 
this  lien,  as  the  sale  was  void,  and  did  not 
convey  the  legal  title.  Burg*  v.  Brown,  96 
D.  369. 

71.  Dormant  executions.  —  Suspen- 
sion of  proceedings  after  ldvv  by  direction 
of  the  execution  creditor,  until  he  shall  give 
farther  instructions,  the  debtor  being  left 
in  possession,  renders  the  execution  dor- 
mant, and  deprives  the  creditor  of  his  lien. 
Hietok  v.  Coates,  20  D.  632. 

After  such  suspension,  a  purchaser  for 
value  from  the  debtor  in  possession  acquires 
title,  and  may  maintain  trespass  against  the 
officer  dispossessing  him  under  the  execu- 
tion,    lb. 

The  time  and  place  of  giving  the  order  of 
suspension,  or  of  the  plaintiff's  purchase, 
need  not  be  averred  in  the  replication,  in 
such  a  case,  to  the  plea  of  the  officer  justi- 
fying under  such  execution,     lb. 

72.  Priority  among  rival  executions. 
—  Where  several  executions  in  favor  of  dif- 
ferent plaintiffs,  and  against  the  same  de- 
fendant, have  been  placed  in  the  hands  of 
a  sheriff,  it  is  his  duty  to  satisfy  that  execu- 
tion which  was  first  received.  Tabb  v.  Har- 
rw,  7  D.  732;  Million  v.  Com.,  36  D.  580;  but 
a  former  execution  not  levied,  and  returned, 
does  not  create  a  lien,  to  the  exclusion  of  a 
tecond  judgment  creditor,  who  delivers  his 


execution  to  the  sheriff,  in  whose  hands 
there  was  no  other  execution  against  the 
debtor.     Tabb  v.  Harris,  7  D.  732. 

A  sheriff,  to  whom  several  executions 
against  the  same  defendant  are  delivered, 
should  execute  the  first  which  is  delivered 
to  him.  If,  however,  he  levy  upon  the  goods 
of  the  defendant  by  virtue  of  the  writ  last 
delivered,  and  sells  the  same,  the  property 
in  the  goods  is  transferred  by  the  sale,  and 
cannot  be  seized  under  the'  first  execution. 
McClelland  v.  Slmgltf,  42  D.  224;  Roger*  v. 
Dickey,  41  D.  204. 

A  creditor  who  keeps  his  execution  in  his 
pocket,  for  the  purpose  of  preventing  the 
same  from  being  acted  on,  loses  the  priority 
of  his  lien  over  other  execution  creditors, 
who  are  diligent  in  enforcing  their  judg- 
ments.    Palmer  v.  Clarke,  21  D.  340. 

A  creditor  who  directs  the  sheriff  net  td 
sell  under  his  execution,  unless  some  other 
creditor  forces  a  sale,  loses  the  priority  of 
his  lien,     lb.;  Mentz  v.  Hamman,  34  D.  546. 

Several  executions  having  been  issued  on 
the  same  judgment,  and  having  been  all 
acted  on  in  good  faith,  without  producing 
satisfaction,  the  last  of  them  relates  to  the 
teste  of  the  first,  and  binds  the  defendant's 
property  from  that  time;  but  where  the 
original  or  any  intermediate  writ  never  was 
delivered  to  the  sheriff^  the  lien  only  relates 
back  to  the  one  under  which  the  sheriff  pro- 
ceeded.    Palmer  v.  Clarke,  21  D.  340. 

Where  fieri  facta*  issued  from  different 
courts,  bearing  teste  from  the  terms  at  which 
they  were  rendered,  are  levied  upon  personal 
property,  the  execution  issued  upon  the  old- 
est judgment  is  entitled  to  the  first  satisfac- 
tion.    Johnson  v.  Ball,  24  D.  451. 

Statute  of  29  Charles  II.,  section  23,  is  not 
in  force  in  Tennessee,  and  executions  issued 
in  that  state  relate  to  their  teste  the  same  as  in 
England  before  the  passage  of  that  statute. 
lb. 

Where  two  writs  are  delivered  to  the 
sheriff  and  he  executes  the  one  bearing  tests 
the  last  day,  such  execution  shall  not  be 
avoided,  but  the  plaintiff  improperly  post* 
poned  shall  have  his  remedy  against  the 
sheriff  only.  Mkhk  ▼.  Planters'  Bank,  34  D. 
112. 

Where  a  judgment  creditor  suspended  ex* 
ecution  fer  two  terms,  a  subsequent  execu- 
tion, levied  in  the  mean  time,  will  take 
priority,  though  by  the  act  of  1824,  of  Mis- 
sissippi, a  judgment  is  a  lien  from  the  time 
of  its  entry,     lb. 

It  is  the  duty  of  a  sheriff  and  his  deputies 
to  levy  first  the  execution  that  came  into  his 
hands  first;  if  his  deputy  levies  first  the  junior 
execution,  upon  being  apprised  of  this  fact, 
the  sheriff  should  pay  the  money  to  the 
plaintiff  in  the  senior  execution.  Kennon  v. 
Ficklm,  44  D.  776.  8.  P.,  Million  ▼.  Com., 
36  D.  580. 

The  office  of  sheriff  is  one,  and  his  depu- 
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ties  are  his  agents;  it  is  therefore  his  duty, 
in  the  discharge  of  impartial  justice  between 
litigants,  to  execute,  and  require  his  depu- 
ties to  execute,  all  process  m  the  order  in 
which  it  comes  to  the  hands  of  either.  Ken- 
mm  v.  Ficklin,  44  D.  776. 

Prior  levy  of  execution  under  a  junior 
judgment  does  not  divest  the  priority  of  the 
older  judgment.  Bank  of  Mo.  v.  Wells,  51 
D.  163. 

The  execution  first  levied  must  be  first 
satisfied,  though  there  is  an  elder  execution 
in  the  officer's  hands.  Johnson  v.  GorJtam, 
65  D.  501. 

Where  no  judgment  or  attachment  liens 
exist,  a  levy  operates  upon  real  property  as 
it  does  upon  personal  property;  that  is,  the 
execution  first  served  has  priority.  Bagley 
v.  Ward,  99  D.  256.  See  also  Adams  v. 
Dyer,  5  D.  344. 

73.  Priority  between  junior  and 
senior  executions.  —  An  execution  first 
tested  will  take  priority  over  one  of  junior 
teste,  first  delivered  and  levied,  where  the 
former  comes  to  the  sheriff's  bands  before  a 
■ale  of  the  property.  Green  v.  Johnson,  11 
D.763. 

When  a  senior  writ  is  in  the  officer's  hands 
it  passes  the  title  free  of  the  elder  lien,  but 
the  proceeds  of  the  sale  must  first  be  applied 
on  the  writ  having  priority.  Lynn  v.  &rid- 
ley,  12  D.  591. 

When  an  elder  execution  is  suspended  by 
an  injunction,  its  lien  is  not  destroyed 
thereby,  and  a  sale  under  a  junior  writ 
passes  title,  subject  to  its  being  divested  by 
a  sale  under  the  elder  lien  when  the  injunc- 
tion is  removed.    76. 

The  rights  of  a  senior  execution  creditor 
will  not  be  postponed  to  those  of  a  junior 
execution  creditor,  because  the  latter  gave 
an  indemnity  to  the  sheriff,  which  the  former 
refused  to  give;  a  plaintiff  in  execution  is 
not  bound  to  give  indemnity  to  the  sheriff; 
although  the  defendant's  title  to  the  goods 
levied  on  is  contested  by  third  persons. 
Adah-  v.  McDaniel,  19  D.  664. 

Execution  of  an  elder  date  is  entitled  to 
preference,  and  those  of  the  same  date  to  an 

Suality  in  the  division  of  the  proceeds  of 
les  made  by  the  sheriff,  without  regard  to 
the  time  of  their  delivery  to  the  sheriff  pro- 
vided the  parties  act  bona  fide,  and  the  ex- 
ecutions are  delivered  before  the  return  day 
and  before  the  sale.  Palmer  v.  Clarke,  21  D. 
340. 

A  sheriff  having  in  his  hands  two  execu- 
tions, the  elder  of  which  has  been  enjoined 
by  a  court  of  equity,  must  levy  and  sell  un- 
der the  junior  execution,  and  apply  the  pro- 
ceeds to  its  satisfaction.  Mitchell  v.  Ander- 
son, 26  D.  15a 

kfi.fa.  issued  and  levied  upon  the  debt- 
or's property,  with  instructions  to  stay  fur- 
ther proceedings  for  the  present,  the  object 
being  merely  to  secure  the  payment  of  the 


judgment,  will  be  postponed  to  a  /£.  /bu 
subsequently  issued  on  another  judgment 
against  the  same  debtor  which  has  been 
regularly  acted  upon.  Hickman  v.  (kddioeii, 
27  D.  274. 

The  title  of  a  purchaser  at  execution  sale 
under  a  junior  execution  is  not  affected  by 
a  subsequent  levy  under  another  execution 
against  the  same  defendant,  bearing  a  prior 
teste,  where  there  were  two  executions 
issued  from  different  courts  upon  the  same 
day,  one  of  which  was  tested  before  tho 
other.     Jones  v.  JudBns,  34  D.  392. 

Execution  first  levied  has  prior  lien  though 
it  be  a  junior  execution,  and  comes  last  to 
the  officer's  hands,  where  different  execu- 
tions against  the  same  defendant  are  de- 
livered to  different  officers  for  service.  Mil- 
lion v.  Com.,  36  D.  580. 

A  prior  execution  will  be  postponed  to 
subsequent  executions  when  the  property 
levied  upon,  or  a  portion  thereof,  is  sold  un- 
der the  prior  execution  at  private  sale, 
without  the  consent  of  the  subsequent  ex- 
ecution creditors,  which  cannot  be  inferred1 
from  the  indorsement  *'at  plaintiff's  risk,** 
on  such  subsequent  executions.  Keyser'm 
Appeal,  53  D.  487. 

When  a  sheriff  has  two  executions  in  his 
hands  against  the  same  defendant,  at  the 
same  time,  he  is  bound  to  apply  any  levy  he 
makes,  whether  of  goods  or  money,  to  that 
writ  which  first  came  into  his  hands,  giving 
the  second  the  benefit  of  any  surplus  that 
may  remain  after  satisfaction  of  the  first. 
Rudy  v.  Commonwealth,  78  D.  33a  And 
this  rule  is  not  affected  by  the  fact  that  the 
junior  execution  creditor  may  be  more  suc- 
cessful than  the  sheriff  in  discovering  prop- 
erty of  the  debtor  subject  to  sale  on  execu- 
tion.    Knox  v.  Webster,  86  D.  779. 

lien  created  by  seizure  of  property  un- 
der execution  is  prior  and  superior  to  that 
of  every  execution  subsequently  levied,  and 
cannot  be  defeated  by  such  subsequent  levy, 
though  it  is  made  upon  a  senior  execution. 
lb. 

Holders  of  junior  executions  cannot  gain 

E reference  over  senior  executions  dulv  levied, 
y  obtaining  possession  of  the  goods  levied 
on,  or  by  purchasing  previous  executions,  or 
by  being  the  first  to  take  steps  to  set  aside 
a  fraudulent  assignment  ox  the  debtor's 
property.    Leach  v.  Pine,  89  D.  375. 

The  purchaser  of  an  elder  execution  suc- 
ceeds to  the  right  of  priority  that  belongs  to 
it,  but  he  cannot  tack  on  to  that  execution 
any  subsequent  execution  which  he  may  have 
so  as  to  give  the  latter  execution  priority 
over  intermediate  executions  in  favor  of 
other  parties.     lb. 

Where  a  judgment  debtor  acquires  land, 
the  existing  judgments  becomes  equal  liens, 
but  the  judgment  creditor  first  levying  ob- 
tains pnorty,  and  the  others  may  redeem 
from  his  sale.     Elsion  v.  Castor,  51   R.  754. 
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74.  Priority  between  executions  and 
ether  liens  or  conveyances.  —  Credi- 
tors who  have  acquired  a  lien  upon  the  prop- 
erty of  the  defendant  in  execution  are  pre- 
ferred to  the  defendant's  vendees  of  the 
property  levied  on,  because  the  defendant 
could  not  sell  more  than  he  has,  and  every 
purchaser  buys  on  the  sellers  responsibility. 
Palner  v.  Claris,  21  D.  340. 

A jf.  fa*  is  entitled  to  priority  over  a  con- 
veyance made  on  the  second  day  of  the  term 
at  which  the  writ  was  issued,  notwithstand- 
ing judgment  in  the  action  was  not,  in  fact, 
confessed  until  after  such  conveyance  had 
been  made  and  registered.  Farley  v.  Lea, 
SD.  68a 

An  execution  delivered  to  sheriff  before 
the  levy  of  a  distress  warrant  for  rent,  bnt 
sot  levied  until  afterwards,  takes  precedence 
of  the  distress  warrant  if  the  goods  have  not 
been  actually  sold  thereunder.  Roger*  v. 
Dkbep,  41  D.  204. 

A  levy  on  real  estate  may,  in  Massachu- 
setts, alter  the  seizure,  be  suspended  until 
the  estate  has  been  levied  on  in  pursuance  of 
a  prior  attachment.  Brinleu  v.  Mann,  48  D. 
669. 

A  levy  upon  a  pew  as  realty  transfers  title 
as  against  a  prior  assignment  of  a  certificate 
of  ownership  thereof,  recorded  by  the  clerk 
of  the  society  occupying  the  church,  in  ac- 
cordance with  the  by-laws  of  the  society, 
which  provided  for  a  transfer  of  pews  in  this 
way.     Barnard  v.  Wtiippk,  70  D.  422. 

A  mortgage  defectively  executed  will  be 
preferred  to  claims  of  an  execution  creditor, 
especially  when  the  levy  was  made  after  the 
property  was  in  the  hands  of  a  receiver.  Cos 
t.  &  P.  4  /.  R.  R.  Co.,  76  D.  618. 

Levy  on  property  does  not  affect  prior-ao- 
euired  rights  of  mortgagee.  Nail  v.  Granger, 
77  D.  462. 

A  pledgee's  right  is  superior  to  the  lien 
of  an  execution  levied  upon  the  property 
pledged,  by  an  officer  who  had  notice  of  the 
pledge.     Reeves  v.  Sebern,  85  D.  513. 

An  execution  creditor  cannot  take  goods 
out  of  a  pawnee  s  possession  without  tender- 
ing him  the  money  for  whicn  he  holds  them 
m  pledge.     Bough  v.  Kirkpatrkk,  93  D.  675. 

75.  JPriority  of  government.  —  The 
king's  debt  is  preferred  in  execution,  and  in 
the  administration  of  decedent's  estates,  to 
that  of  s  citizen,  Jones  v.  Jones,  18  D. 
327. 

The  king's  preference  devolved  upon  the 
states  at  the  revolution.     lb. 

The  state  has  a  lien  on  the  lands  of  its 
judgment  debtor  from  the  commencement 
of  the  action,  under  the  Maryland  statute. 
lb. 

6.  Safe;  Return;  Disposal  of  Proceeds,  Sur- 
plus, etc, 

76.  Advertisement.  —  A  statute  declar- 
ing that  sheriff,  in  making  sals  on  execution. 


shall  advertise  such  sale  in  three  of  the  most 
public  places  of  the  county  is  directory  only, 
and  if  the  sheriff  omit  to  do  so,  such  omission 
does  not  vitiate  the  sale;  but  any  person  in- 
jured by  such  omission  has  a  remedy  against 
the  sheriff  in  an  action  for  damages.  Hen* 
drick  v.  Davis,  73  D.  726;  Ware  v.  Bradford, 
36  D.  427;  Maddox  v.  Sullivan,  44  D.  234; 
Johnson  v.  Reese,  73  D.  757. 

It  is  not  incumbent  on  the  purchaser  to 
see  that  the  sheriff  has  properly  advertised 
the  sale.  If  any  damage  result  to  a  defend- 
ant in  execution,  by  the  failure  of  the  sheriff 
to  comply  with  the  law  in  this  respect,  he 
has  his  action  for  such  damages  against  the 
sheriE    Howard  v.  North,  51  D.  769. 

Sheriff  cannot  sell  property  that  has  not 
been  levied  upon,  but  a  general  description 
in  the  schedule  and  advertisement  of  sals  is 
sufficient.     Berry  v.  Griffith,  18  D.  309. 

The  return  of  an  execution,  showing  an  ad- 
vertisement of  sale  three  weeks  before  the 
time  of  sale,  instead  of  the  day  of  sale,  shows 
a  sufficient  notice.  Chase  v.  Merrimack  Bank, 
31  D.  163. 

A  failure  to  advertise  land  more  than 
twenty  days,  when  the  statute  require! 
twenty-one,  will  not  invalidate  the  sale. 
Maddox  v.  Sullivan,  44  D.  234. 

A  sheriff  advertising  property,  to  be  dis- 
posed of  under  execution  sale,  must  give  a 
rail  and  complete  description  of  the  property 
to  be  sold,  making  known  the  name  ot  the 
defendant  and  the  person  who  may  be  in  pos- 
session of  the  property  as  shall  best  enable 
the  public  to  understand  what  property  is  te 
be  sold.     ColUer  v.  Vason,  58  D.  481. 

WJiat  constitutes  a  full  and  complete  de- 
scription is  a  question  for  the  jury.    lb. 

An  advertisement  of  sheriff's  sale  which 
sufficiently  indentifies  property  to  be  sold  is 
in  compliance  with  the  law.  A  sheriff  is  not 
bound  to  describe  the  number  or  character 
of  the  buildings  to  be  sold  by  him.  Allen  v. 
Cole,  59  D.  416. 

A  levy  on  land  sold  is  presumed  where 
land  ha*  been  advertised  and  sold  under  a 
valid  judgment  and  execution,  and  a  deed 
made  to  the  purchaser,  whether  the  adver- 
tisement be  held  tantamount  to  an  actual 
levy,  or  as  evidence  of  a  levy  previously 
made.     Hamblen  v.  Hamblen,  69  D.  358. 

Omission  in  the  advertisement  of  the  name 
of  the  county  in  which  lands  sold  on  execu- 
tion are  situated  is  not  necessarily  injurious 
to  the  defendant  in  execution.  Duncan  v. 
Matney,  77  D.  575. 

Publication  of  a  copy  of  the  notice  of  sale 
of  real  estate  upon  execution  is  sufficient,  if 
it  be  published  in  six  successive  numbers  of 
a  weeldy  newspaper,  although  the  first  pub- 
lication be  less  than  six  weeks  prior  to  the 
sale,  provided  the  original  notise  has  been 

Sosted,  as  required  by  the  statute,  forty -two 
ays  previous  to  the  sale.  OlcoU  v.  Robinson, 
78  D.  126. 
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77.  Notice  of  sale.  —  1.  Necessity  and 
effect  of  omission  to  give  notice**  —  If  property 
sold  at  a  sheriff 's  sale  be  lost  to  the  purchaser 
because  the  sheriff  failed  to  give  proper  notice, 
the  latter  is  liable  to  the  former  for  the  dam- 
ages suffered.  Fleming  v.  Lockart,  13  D.  333. 

Failure  to  set  up  advertisements  of  a 
sheriff 's  sale  in  the  town  where  the  land  lies 
or  its  vicinity,  though  notices  are  posted  in 
other  parts  of  the  county,  is  a  circumstance 
of  weight  in  favor  of  setting  the  sale  aside, 
where  the  property  is  sold  much  below  its 
value.    NesbUt  v.  Dallam,  28  D.  236. 

An  officer  is  responsible  for  neglect  of  his 


Col 


deputy  in  not  giving  legal  notice  of  sale. 
Sexton  v.  Nevers,  32  D.  225. 

The  measure  of  damages  in  an  action 
against  an  officer  for  failing  to  give  proper 
notice  of  a  sale,  if  it  be  shown  that  the 
plaintiff  has  not  lost  any  title  by  the  error,  is 
no  more  than  the  fees  whioh  the  officer  has 
collected  for  the  levy  and  sale.     lb. 

An  order  directing  the  .seizure  and  sale  of 
property  is  invalid  when  Sufficient  notice  of 
sale  has  not  been  given.  Lowry  v.  Erwin,  39 
D.  556. 

Consent  of  the  debtor  to  a  secret  execution 
sale  does  not  cure  the  defect.  McMidiael  v. 
McDermott,  55  D.  560. 

A  sheriff's  sale  of  personal  as  well  as  real 
estate  should  be  made  upon  proper  notice  by 
reason  not  only  of  positive  enactment,  but 
also  of  the  policy  of  the  law.     lb. 

The  sheriff's  duty  is  to  inquire  whether 
due  notice  has  been  given,  when  there  are 
no  bidders  and  by-standers  at  the  sale,  or 
else  he  subjects  himself  to  liability  to  in- 
jured parties,     lb. 

Statutes  prescribing  notioe  to  be  given  of 
sheriff *s  safe  are  directory,  and  a  neglect  to 
observe  the  directions,  though  it  may  render 
the  sheriff  liable  to  the  party  injured,  will 
not  impair  the  purchaser  s  title  if  there  be 
no  collusion.  Brooks  v.  Rooney,  56  D.  430; 
Webber  v.  Cox,  17  D.  127;  Draper  v.  Bryson, 
57  D.  257;  Smith  v.  Randall,  65  D.  475. 

The  purchaser  need  only  see  that  the  of- 
ficer making  the  sale  has  a  valid  execution; 
he  need  not  show  a  compliance  by  the  officer 
with  the  requirements  of  law  regarding  no- 
tice of  sale.  Hendrickson  v.  SL  Louis  etc 
R.  R.  Co.,  84  D.  76. 

In  sale  of  mortgaged  land  under  a  special 
if.  fa.,  uotice  of  execution  required  by  the 
Missouri  act  of  March  12,  1849,  to  be  given 
to  a  judgment  debtor  who  is  a  non-resident 
of  the  county  in  which  the  land  to  be  sold  is 
situated,  is  not  necessary.  Such  sale  does 
not  fall  within  the  mischief  intended  to  be 
remedied  by  that  statute,  for  the  execution 
debtor  must  know,  without  receiving  such 
notice,  that  the  land  mortgaged  must  be  sold 
under  the  judgment  before  any  other  prop- 
erty can  be  touched,  and  that  the  sale  can 

*  Effect  of  failure  to  advertise  notice  of  sale,  or       *  8ee  monographic  note  on  form,  contents, 
ef  def  ecu  in  the  notice,  see  note,  44  D.  238-240,         sufficiency  of  notice  of  sale,  76  D.  704-718. 


take  place  only  in  the  county  where  the  land 
is  situated.     Hobein  v.  Murphy,  64  D.  194. 

Where  an  execution  sale  of  real  property 
is  made  under  a  statute  requiring  that  the 
officer  making  such  sale  shall  give  at  least 
five  days'  notice  of  the  sale  to  the  person 
owning  the  land,  and  the  officer's  return  does 
not  show  a  compliance  with  the  statute,  it 
is  insufficient     Koehler  v.  Ball,  83  D.  451. 

2.  Presumption  of  notice,  —  A  sheriff's  sale 
will  be  presumed  to  have  been  made  upon 
due  notice,  in  the  absence  of  evidence  to  the 
contrary.     Hanson  v.  Barnes,  22  D.  322. 

The  inference  that  notice  was  not  duly 
given  of  a  sheriff's  sale  is  not  warranted  by 
the  production  of  a  single  defective  adver- 
tisement not  appearing  to  have  been  any- 
where published  or  posted.    IK 

3.  Sufficiency  of  the  notice,*— A  sheriff's 
notioe  of  sale  on  execution  must  contain  the 
terms  of  sale,  as  well  as  the  names  of  the 
parties  and  a  description  of  the  property. 
Fair  y.  Sims,  24  D.  396. 

Notice  of  a  sale  for  cash  is  commonly  un- 
derstood to  mean  a  sale  for  current  bills.  lb. 

A  sale  for  specie  under  such  a  notice  ia 
void  for  want  of  authority  in  the  sheriff,  lb. 

Notice  to  the  administrator  of  a  deceased 
mortgagor,  of  a  sale  on  execution  of  the 
equity  of  redemption,  is  sufficient  without 
notice  to  the  heirs.  Atkins  v.  Sawyer,  11  D. 
188. 

Posting  a  notice  on  the  debtor's  shop  door 
is  not  sufficient  notice  to  him.  The  notice 
must  be  served  on  him,  or  be  left  at  his 
residence  in  proper  hands.  Richards  ▼. 
Meehs,  54  D.  49. 

The  Maine  statute  of  1852  requires  notioe 
to  be  given  at  least  thirty  days  before  the 
sale,  and  a  notioe  which  is  ineffectual  until 
ten  days  before  the  sale  is  insufficient.  That 
act  does  not  dispense  with  any  proceeding 
previously  necessary  to  make  a  sale  on  exe- 
cution valid.     Benson  v.  Smith,  66  D.  285. 

Notice  of  place  of  sale  of  land  under  exe- 
cution, as  well  as  of  the  time  thereof,  is  re- 
quired by  the  statute  to  be  given  to  the 
execution  defendant  by  the  sheriff  and  if  the 
notice  given  fail  to  specify  the  place  of  sale, 
the  sale  is  void;  and  the  preseuce  of  the  de- 
fendant in  town  on  the  day  of  the  sale  is  no 
waiver  of  such  notioe.  Uinson  v.  Hinson,  73 
D.  129. 

4.  Effect  of  irregularities,  —  Irregularity 
in  the  notice  of  sale  given  by  sheriff  does  not 
vitiate  a  sale  made  by  him  to  a  bona  fids 
purchaser.  Minor  v.  Natchez,  43  D.  488; 
Howard  v.  North,  51  D.  769. 

Property  not  wholly  in  the  oounty  in 
which  the  sheriff  was  commissioned  to  act 
could  not  be  seized  or  sold  by  him  prior  to 
the  passage  of  the  act  of  January  28,  1852; 
and  notices  of  sale  of  property,  part  of  which 
was  in  a  county  to  whion  his  authority  did 
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■ot  extend  when  he  seised  it,  are  nullities, 
ud  a  sale  made  after  and  pursuant  to  such 
notices  is  roid.    Benson  v.  Smith,  66  D.  285. 

5.  Waiver  qf  notice.  —  Notice  of  sale  may 
be  waived  by  the  defendant  where  there  are 
no  legal  liens  on  the  property.  Davis  v. 
Murray,  12  D.  661. 

A  request  to  levy  it  no  waiver  of  notice 
of  time  and  place  of  sale  on  the  part  of  a 
Judgment  debtor,  and  a  sale  without  such 
notice  is  void.     Mitchell  v.  Lipe,  29  D.  1 16. 

An  execution  defendant  present  at  the 
sale  of  his  property,  failing  to  object  to  it 
hecanse  he  nas  not  received  the  notice  to 
which  he  is  entitled  by  statute,  is  not  pre- 
cluded by  that  fact  from  raising  the  objec- 
tion of  want  of  notice  in  a  subsequent 
proceeding.     Carney  v.  Carney,  31  D.  590. 

A  purchaser  at  execution  sale  of  land,  held 
under  a  trust  deed  containing  a  stipulation 
that  ten  days'  notice  of  sale  should  be  given, 
becomes  the  owner  of  the  equity  of  redemp- 
tion, and  possessed  of  the  same  rights  that 
the  maker  of  the  trust  deed  retained  at  the 
time  of  its  execution.  He  becomes  the 
owner  of  the  land  subject  to  the  lien  of 
the  debt  due  on  the  trust  deed;  and  if  the 
required  notice  of  sale  is  given,  he  has  a  right 
to  redeem  at  any  time  before  the  sale.  If 
notice  of  sale  is  waived  by  the  parties  to  the 
trust  deed,  and  a  sale  made  immediately,  he 
cannot  be  thereby  defeated  of  his  right  to 
redeem.     James  v.  Jacques,  82  D.  613. 

78.  The  right  to  sell,  generally.  — 
Execution  against  the  goods  of  one  gives  no 
authority  to  sell  those  of  another.  Forsythe 
v.  EU*,  20  D.  218. 

Replevying  property  from  the  sheriff  does 
not  release  it  from  the  levy,  but  upon  judg- 
ment of  restitution  being  rendered,  it  is  his 
duty  to  sell  it  by  virtue  of  such  levy,  and 
apply  the  proceeds  to  the  satisfaction  of 
executions  in  the  order  of  their  priority. 
No  new  authority  is  necessary  to  enable 
him  to  do  this.  Ferguson  v.  Williams,  39  D. 
466. 

An  officer  selling  on  execution  must  as- 
certain that  property  is  the  debtor's,  at  his 
own  risk,  and  if  it  is  another's,  the  owner 
may  maintain  an  action  against  him  with- 
out having  notified  him  of  his  interest  be- 
fore eale.     Lot/trap  v.  Arnold,  43  D.  256. 

Sheriff's  power  to  sell  land  is  not  a  naked 
statutory  power,  but  is  derived,  not  from 
statute,  but  from  the  judgment  and  execu- 
tion; the  statute  makes  both  real  and  per- 
sonal property  alike  liable  to  execution. 
Minor  v.  Natchez,  43  D.  488. 

The  amount  due  upon  a  judgment,  and  for 
which  property  is  held  liable,  must  be  fixed 
before  the  sale.    Cohen  v.  Carroll,  46  D.  267. 

If  the  hire  of  property  will  not,  within 
a  reasonable  time,  satisfy  the  judgment,  a 
eunVaent  quantity  of  it  may  be  sold  to 
satisfy  said  judgment.  Bradford  v.  Qreen- 
62  D.  203. 


The  authority  of  a  sheriff  in  sales  of  real 
estate  depends  on  the  judgment  and  execu- 
tion, and  the  compliance  with  certain  acts 
which,  for  the  protection  of  debtors,  the  law 
requires  to  be  performed  previous  to  the 
sale.     Tanner  v.  Stine,  59  D.  320. 

Death  of  defendant  in  execution  before 
sale,  where  the  judgment  was  in  rem,  and  a 
lien  upon  the  property  sold,  does  not  affect 
the  validity  of  the  sale.  Sprott  v.  Reid,  56 
D.  549. 

If  an  execution  is  levied  upon  goods  of 
defendant  before  his  death  the  officer  may 
sell  them  after  his  death.  Davi*  v.  On i call, 
68  D.  182;  but  if  defendant  die  after  execu- 
tion sued  out,  and  before  levy,  the  execu- 
tion cannot  proceed,  and  any  sale  thereafter 
made  is  void.     Massie  v.  Long,  15  D.  547. 

The  death  of  defendant  in  execution  after 
levy  but  before  sale  of  the  property  levied 
on  divests  the  power  of  the  sheriff  to  make 
a  sale  until  a  revivor  of  the  judgment  against 
the  heirs  of  deceased.  Burgs  v.  Brown,  96 
D.  369. 

The  power  of  a  sheriff  under  s>JLfa.  to 
sell  land,  receive  purchase-money,  indorse 
sale,  receipt  for  purchase-money,  and  exe- 
cute conveyance  to  purchaser  is  not  a  mere 
naked  power,  but  a  power  coupled  with  a 
trust.     SUioart  v.  Stokes,  73  D.  429. 

The  duty  of  a  sheriff  upon  service  of  an 
injunction  upon  him  restraining  an  execution 
sale  is  to  note  that  fact  upon  the  execution, 
and  desist  from  further  proceedings  under 
it,  retaining,  however,  his  levy;  and  if  at 
the  end  of  sixty  days  from  his  receipt  of  the 
execution  no  notice  of  the  dissolution  of  the 
injunction  reaches  him,  then  he  should  re- 
turn the  execution,  detailing  the  facts  in  his 
return;  but  if  during  the  life  of  the  execu- 
tion it  has  been  relieved  from  the  injunction, 
then  he  should  advertise  the  property  again 
under  his  original  levy,  and  proceed  to  sell 
in  the  ordinary  way.  PetUngill  v.  Moss,  74 
D.  747. 

A  purchaser  of  property  from  the  debtor 
at  private  sale,  subject  to  the  lien  of  the 
execution,  has  no  equity  to  require  the  sheriff 
to  sell  other  property  remaining,  sufficient 
to  satisfy  the  execution.  Bevis  v.  Landis, 
82  D.  418. 

The  validity  of  the  title  of  a  purchaser  at 
sheriff's  sale  is  unaffected  by  failure  of  the 
officer  to  make  the  levy  in  the  mode  pre- 
scribed by  statute,  for  his  power  to  sell 
comes  from  the  judgment  and  execution,  and 
is  not  to  be  measured  by  his  proceedings 
under  the  writ.     Blood  v.  Liyld,  99  D.  441. 

79.  Right  to  sell  as  affected  by 
time  or  place.  —  1.  In  general.  —  A  forced 
alienation  results  only  from  a  sale  made  at 
the  time  and  in  the  manner  prescribed  by 
law,  in  virtue  of  an  excution  issued  on  the 
judgment  of  a  court  of  competent  jurisdic- 
tion.    D  of  our  v.  Camfrane,  13  D.  360. 

An  officer  having  a  writ  in  his   hands 
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must  take  all  needful  and  lawful  means  to 
enforce  it.  He  must  exercise  a  sound  dis- 
cretion as  to  time,  place,  and  manner  of 
sale;  and  he  must  consult  his  own  judgment, 
and  not  submit  to  be  so  controlled  by 
either  party  as  to  oppress  or  ruin  the  other. 
McDonald  v.  Neilson,  14  D.  431;  Nesbittv. 
Dallam,  28  D.  236. 

Where  time  and  place  of  publio  sale  are 
prescribed  by  statute,  the  sheriff  has  no  au- 
thority to  sell  at  any  other  time  or  place; 
and  should  he  do  so,  his  acts  are  not  merely 
irrregular,  but  void,  and  can  confer  no  title. 
Howard  v.  North,  51  D.  769. 

2.  Time  of  tali.  —  A  sheriff  may  sell  land 
on  Tuesday,  although  he  may  have  had  suf- 
6oient  time  to  have  made  the  sale  on  Mon- 
day; and  whether  he  had  or  not  is  a  mat- 
ter for  him  to  determine.  Coin  v.  Maples, 
26  D.  184. 

Sale  of  land  after  expiration  of  the  lien 
of  the  judgment  under  whieh  it  was  is- 
sued is  sufficient  to  oonvey  the  title  of  the 
defendant,  at  least  from  the  time  it  is  made, 
except  as  to  a  superior  title  or  prior  liens. 
Hodge  v.  MUcheU,  61  D.  524;  Bagleyr.  Ward, 
99  D.  266. 

A  sale  of  land  under  a  levy  made  four 

Cmn  previously  by  the  sheriff's  predecessor 
office  is  valid.    Leper  v.  Doyle,  70  D.  240. 

That  a  sheriff's  safe  was  made  after  the 
time  allowed  by  statute  from  the  teste  of  the 
execution  is  a  mere  irregularity,  and  does 
not  render  the  sale  utterly  void.  Child*  v. 
McChesney,  89  D.  545. 

A  sale  made  two  days  before  the  day  fixed 
in  the  notice  of  sale  conveys  no  title,  where 
the  purchaser  had  actual  or  constructive 
notice  of  the  irregularity.  King  v.  Cushman, 
89  D.  366. 

A  sale  made  on  the  return  day  of  the  writ 
is  valid.    Newton  v.  State  Bank,  58  D.  363. 

A  sale  after  the  return  day  of  the  writ  is 
void,  and  a  purchaser  at  such  sale  acquires 
no  title.  Smith  v.  Mundy,  52  D.  221;  Sogers 
v.  Cawood,  55  D.  729* 

If  an  execution  be  levied  before  the  return 
day,  the  sheriff  has  authority  to  sell  after- 
wards. Toomer  v.  Purkey*  12  D.  634;  Stein 
v.  Chambless,  87  D.  411;  Evans  v.  Governor, 
54  D.  172;  BuUerfield  v.  Walsh,  89  D.  557; 
Moomey  v.  Maas,  92  D.  395.  Contra,  Bar- 
den  v.  McKinnie,  16  D.  519. 

A  sale  whether  of  real  or  personal  prop- 
erty, made  after  the  return  day,  is  not  lr- 
Tlar.  PeUingiU  v.  Moss,  74  D.  747. 
Place  of  sale,  —  A  sale  conducted  at 
another  town  than  that  in  which  the  land 
lies,  at  a  greatly  reduced  price,  may  be  va- 
cated on  that  ground,  where  there  was  no 
attempt  to  sell  in  the  latter  town,  and  no 
explanation  is  given.  Nesbitt  v.  Dallam,  28 
D.  236. 

•See  important  note  on  power  of  officer,  after 
return  day  of  writ,  to  sell  real  or  personal  prop- 
trtv,7*D.  88-89.    See  also  note,  15  D.  622,  62* 
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An  execution  sale  of  realty  may  be  made 
at  the  county  town  on  a  publio  day  where 
such  is  the  custom,  although  the  land  lies  at 
a  distance,  and  need  not,  in  all  cases,  be 
made  on  the  premises,     lb. 

A  constable  of  one  township  cannot  sell 
property  under  an  execution  issued  and  di- 
rected to  a  constable  of  another  township. 
If  be  does  so,  his  acts  amount  to  a  trespass). 
Gordon  v.  Camp,  45  D.  647. 

An  officer  may,  in  sound  discretion  said 
good  faith,  advertise  and  sell  under  execu- 
tion at  different  places  where  the  character 
and  situation  of  the  property  and  the  inter- 
ests of  the  parties  require  it.  Drake  v. 
Moomey,  76  D.  145. 

Where  a  sheriff  sells  land  lying  partly  in 
his  own  county  and  partly  in  an  adjoining 
oounty  the  sale,  so  far  as  it  relates  to  lana 
lying  in  his  own  oounty,  is  valid,  and  as  to 
the  remainder  it  is  void.  Aired  v.  Montague, 
84  D.  60S. 

Where  one  attempts  to  sell  more  than  ho 
has  a  sight  and  title  to  convey,  the  sale, 
though  void  as  to  the  exoess,  is  good  for 
that  to  whioh  the  vendor  had  title,    /ft. 

The  sheriff  must  sell  property  at  the 
place  advertised  by  him,  unless  the  sale  is 
adjourned,  or  the  execution  debtor  consents) 
that  it  may  be  sold  elsewhere,  ffatt  v.  Bay, 
94  D.  440. 

A  sale  of  property  is  illegal  where  the  offi- 
cer has  given  notice  that  he  will  sell  it  in  one 
place,  but  sells  at  another,  unless  adjourn* 
ment  is  had  or  oonsent  given,     lb. 

A  sheriff  is  a  trespasser  ab  initio  where  bo 
sells  property  at  a  aifferent  place  from  that 
named  in  the  notice,  without  adjournment 
to  such  place,  or  oonsent  of  the  execution 
debtor.    lb. 

The  division  of  a  county,  after  a  levy 
upon  lands,  does  not  derprive  the  offices? 
making  the  levy  of  authority  to  proceed  with 
the  sale.     Lo&and  v.  Ewing,  15  D.  41. 

80.  Venditioni  exponas. — Parol  evi- 
dence may  be  admitted  to  prove  a  long 
practice  in  the  oounty  for  the  sheriff  to 
sell  by  virtue  of  writs  of  vend.  ex.  after  the 
return  day;  and  such  practice,  when  proved, 
will  support  the  sale.  Btythe  v.  Richards,  13 
D.  672. 

A  fi.  fa.  vests  a  property  in  goods  seised 
under  it  in  the  sheriff,  and  he  has  power 
to  sell  them  without  a  vend,  ex.;  but  in 
case  of  a  levy  on  land,  the  fi.  fa,  confers  no 
property  in  it,  but  merely  a  power  to  sell; 
and  therefore,  a  sale  made  after  the  return 
of  the./?,  fa.,  without  a  vend,  ex.,  is  inopera- 
tive.    Den  v.  Bank  of  Pear,  72  D.  722. 

Mere  clerical  omission  in  vend.  ex.  does 
not  vitiate  title  of  a  purchaser  thereunder. 
Thus  where  the  execution  defendant,  having 
a  vested  interest  in  an  undivided  moiety  of 
certain  land,  and  a  contingent  interest  in  the 
other  moiety*  a  /.  /a.  is  returned  as  levied 
on  both  interests,  a  vend,  ex.  is  issued,  rooit- 
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tag  a  Wry  on  both,  but  commanding  a  sale 
of  the  Tested  interest  only,  ami  the  return 
recites  a  sale  in  obedience  to  the  writ,  but 
the  sheriff's  deed  conveys  both  interests, 
both  will  pass,  and  the  omission  of  a  com- 
mand to  sell  the  contingent  interest  being 
regarded  as  clerical,  and  amendable  in  the 
proper  court,  will,  in  a  collateral  action,  be 
treated  as  already  amended.  De  Haas  v. 
Battn,  44  D.  201. 

Where  land  is  sold  under  vend,  ex.,  t{ie 
levy  becomes  thereby  fundus  officio,  and  s 
second  vend.  ex.  issued  thereupon  is  invalid, 
snd  the  purchaser  thereunder  acquires  no 
title.     Smith  ▼.  Fort,  51  D.  376. 

A  send.  ex.  issued  on  the  original  judg- 
ment, after  judgment  on  a  delivery  bond,  is 
nugatory.      Wright  v.  Yell,  58  D.  336. 

The  vewL  ex.  is  a  writ  of  execution,  and 
confers  upon  the  officer  authority  to  sell, 
pursuant  to  the  levy,  advertisement,  and 
command  of  the  writ,  without  ^advertising 
the  property.      Young  v.  Smith,  76  D.  81. 

The  duty  of  a  sheriff  elected  to  two 
successive  terms  to  execute  a  vend.  ex. 
issued  during  his  first  term  devolves  on  him 
by  his  first  term,  and  where  the  bond  sued 
on  relates  only  to  his  second  term,  it  does 
not  bind  him  or  his  sureties  for  the  perform- 
ance of  that  duty.  Colyer  v.  Higgins,  85  D. 
601. 

The  writ  of  vend.  ex.  gives  no  new  author- 
ity to  sheriff,  but  merely  commands  him  to 
perform  his  duty  under  the  original  writ.*  lb. 

A  sheriff  who  levies  upon  property  jnay 
sell  it  after  the  return  day,  and  after  return- 
ing the  execution,  without  a  writ  of  vend  ex., 
and  after  he  has  gone  out  of  office,  and  it  is 
his  duty  to  do  so.     lb. 

An  execution  sale  is  irregular,  but  not 
void,  where  an  execution  was  levied  upon 
property,  and  the  sale  made  under  an  alia* 
instead  of  a  vend.  ex.  Stein  v.  Chambiess,  87 
D.  411. 

81.  When  officer  may  refuse  to  sell. 
—  Au  officer  may  refuse  to  sell,  after  levy, 
where  he  discovers  that  the  property  is  ex* 
empt  from  execution.  But  where  a  jury, 
impaneled  to  try  the  right  of  property,  has 
disagreed,  or  has  decided  that  the  property 
was  subject  to  execution,  the  officer  is  not 
allowed  to  use  his  discretion.  PoUs  v.  Com., 
20  D.  213. 

That  plaintiff  would  not  have  been  bene* 
fited  by  a  sale  is  no  justification  to  an  officer 
for  failing  to  selL     lb. 

In  a  suit  for  an  officer's  failure  to  sell,  it 
may  be  shown  that  the  property  was  encum- 
bered by  lien  sufficient  to  absorb  it,  or  that 
other  executions  would  have  exhausted  it  or 
would  have  shared  in  the  proceeds,     lb. 

82.  Conduct  of  the  sale.  —  The  duty 
of  the  sheriff  is  to  conduct  the  sale  in  such  a 
ssanner  as  will  produce  the  most  money. 
WUson  v.  Twitt*  14  D.  569. 

Hie  discretion  exercised  by  a  sheriff  in 
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conducting  sales  must  be  a  legal  one,  and 
this  court  will  not  permit  such  an  exercise 
of  it  as  shall  work  injustice  and  wrong.  Sea* 
man  v.  Riggins,  34  D.  200. 

A  sheriff,  in  selling  property,  must  dis- 
close whatever  facts  ne  knows  with  regard 
to  the  interest  which  he  offers  for  sale,  and 
in  neglecting  so  to  do  is  liable  to  a  purchaser 
for  any  damage  suffered  by  reasou  of  such 
neglect.     Com.  v.  Dickinson,  43  D.  139. 

The  failure  of  a  sheriff  to  announce  the 
nature  of  the  interest  offered  for  sale,  al- 
though a  breach  of  official  duty,  is  uot  a 
fraud  as  to  any  purchaser  who  was  otherwise 
apprised  of  the  facts  before  his  purchase. 
lb. 

The  suctioneer  is  not  bound  to  disclose  his 
interest  in  the  premisas  under  his  attach- 
ment.     WhUalxr  v.  Sumner,  19  D.  298. 

The  writ  of  execution  is  at  all  times  sub- 
ject to  plaintiff 's  control;  he  may  order  its 
return,  or  a  suspension  of  action  at  the  mo- 
ment property  levied  on  in  offered  for  sale, 
and  thus  control  the  beneficial  interest  of 
officers,  and  others  whose  fees  are  indorsed 
upon  it.     Fowler  v.  Pearce,  44  D.  526. 

Items  of  judgment  embraced  in  execution 
are  an  entirety,  the  legal  right  to  which  is  in 
the  plaintiff,  and  cannot  be  parceled  out  by 
the  sheriff  with  a  view  to  discrimination  in 
favor  of  officer's  fees.     lb. 

A  sheriff  selling  under  execution  is  not 
obliged  to  take  the  bid  of  an  irresponsible 
person.     Hobbs  v.  Beavers,  52  D.  500. 

Refusal  of  the  sheriff  to  cry  a  bid  made  b  v  a 
stranger,  unless  the  latter  would  make  him- 
self known  or  give  some  evidence  of  his 
ability  to  conform  to  the  terms  of  the  sale, 
does  not  render  the  sale  void  on  account  of 
the  property  being  sold  to  a  person  who  was 
not  the  highest  bidder,    lb. 

There  can  be  no  public  sale  without  bidders 
or  bystanders.  RkketU  v.  Unangst,  58  D. 
572. 

An  execution  sale  at  which  only  the 
sheriff  or  the  sheriff  and  plaintiff  are  present, 
and  the  property  is  sold  to  the  plaintiff, 
transfers  no  title,     lb. 

Property  taken  in  execution  must  be  dis- 
posed of  by  puhlio  and  not  by  private  sale, 
which  is,  in  such  case,  at  least  constructively 
fraudulent.     Keyser's  Appeal,  53  D.  487. 

A  bidder  at  sheriff  s  sale  may  withdraw 
his  bid  at  any  time  before  the  property  is 
struck  off  to  hi  in,  and  cannot  be  deprived  of 
this  right  by  auy  conditions  prescribed  by 
the  sheriff.  Where  his  bid  is  withdrawn 
before  its  acceptance,  the  bidder  cannot  be 
made  answerable  for  the  costs  of  a  second 
sale.     FMter  v.  Seltzer,  62  D.  335. 

An  officer  selling  personal  property  on 
execution  is  not,  as  a  general  rule,  bound  to 
make  any  representations  as  to  the  quality 
or  title  of  the  property  offered  for  sate,  but 
he  ought  to  couduct  the  sale  in  perfectly 
good   faith,  and   must  not   do  anything  to 
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deceive  or  mislead  the  bidder.     BarUiolomew 
v.  Warner,  85  D.  251. 

83.  Adjournments  and  postpone- 
ments. *  —  The  officer  may  adjourn  a  tale 
to  a  different  time  and  place,  if  it  be  done 
from  good  motives,  and  to  no  one's  prejudice. 
BwtseU  v.  Rkhards,  26  D.  532. 

Postponement  of  sheriff's  sale  should  be 
made  even  against  the  objections  of  the  plain* 
tiff,  if  neceaaary  to  prevent  a  sacrifice  of  the 
property.     McDonald  v.  NeiUon,  14  D.  431. 

Postponement  of  sheriff's  sale  by  order 
of  a  person  having  no  authority  will  subject 
the  officer  to  liability,  unless  he  can  show 
that  the  judgment  creditor  acquiesced  in  the 
order.     Governor  v.  Vanmtter,  33  D.  221. 

A  mere  postponement  of  a  sale  of  property 
levied  on  under  execution  does  not  affect  the 
judgment  creditor's  rights,  uuless  there  is 
collusion  between  the  parties;  but  a  direction 
not  to  sell,  but  to  leave  the  property  in  the 
debtor's  possession,  renders  the  execution 
fraudulent  as  to  other  creditors,  who  may 
take  the  property  in  execution,     fb. 

An  adjournment  by  the  execution  creditor 
of  a  sale  of  personal  property  to  a  time  be- 
fore the  return  day  of  the  writ  is  not  incon- 
sistent with  his  intentiou  to  make  his  money, 
and  will  not  postpone  his  right  to  that  of 
a  subsequent  execution  creditor.  Lantx  v. 
Worthinyton,  45  D.  682. 

An  adjournment  to  a  time  beyond  the  re- 
tarn  day,  when  no  sale  can  be  made,  is 
equivalent  to  an  indefinite  postponement, 
and  is  a  badge  of  fraud,     lb. 

The  duty,  not  only  of  the  officer,  but  of 
plaintiff,  is  to  adjourn  the  sale  when 
there  are  no  bidders  or  by-standers  present. 
McMichael  v.  McDermoU,  55  U.  560. 

An  adjournment  of  a  sheriff's  sale  need 
not  be  published  in  a  newspaper.  A  public 
proclamation  at  the  place  where  the  sale  was 
to  be  held,  that  an  adjournment  had  been 
made,  will  suffice.     A  lUn  v.  Cole,  59  D.  416. 

A  purchaser  at  an  adjourned  execution 
sale  wdl  not  be  charged  with  notice  of  irreg- 
ularities, from  the  mere  fact  that  he  was 
present  at  the  first  sale  aad  had  notice  of 
the  adjourned  sale.  CorieU  v.  //am,  61  D. 
134. 

An  adjournment  of  an  execution  sale  will 
not  have  the  effect  to  invalidate  it,  when  the 
adjournment  was  made  by  public  proclama- 
tion, the  agent  of  the  execution  defendant 
was  present  and  had  notice  of  it,  and  the 
postponement  was  occasioned  by  the  agent's 
fa  lure  to  pay  the  amount  he  had  bid  upon 
the  property,     lb. 

A  mortgagee  is  estopped,  by  consenting  to 
the  postponement  of  a  sale  under  the  execu- 
tion of  a  prior  creditor  of  the  mortgagor, 
from  claiming  that  such  delay  is  construct- 
ively fraudulent  as  against  his  mortgage; 
but  such  consent  does  not  estop  him  from 

•  Power  of  officer  to  adjourn  or  postpone  the 
sale,  see  note,  *>  D.  536-^iu> 
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taking  advantage  of  subsequent  postpone- 
ments, made  without  his  consent.  AJbtriMon 
v.  Goldsby,  65  D.  3S0. 

An  adjournment  by  the  sheriff  of  an  exe- 
cution sale  to  a  future  day,  upon  his  being 
served  with  an  injunction  restraining  the 
sale,  is  irregular,  aud  in  contravention  of  the 
injunction;  aud  the  fact  that  the  adjourn- 
ment by  chance  was  to  a  time  after  the  in- 
junction was  dissolved  does  not  help  the 
mutter;  and  a  sale  made  at  such  time  will  be 
vacated,  where  the  judgment  creditor  is  the 
purchaser.     PeUingill  v.  Mo**,  74  D.  747/ 

84.  Requirements  of  the  statute  of 
frauds.  — A  sale  of  land  by  the  sheriff  is 
within  the  statute  of  frauds,  and  it  is  neces- 
sary there  should  be  a  deed  or  note  in  writ- 
ing specifying  with  certainty  the  lands  sold, 
in  order  to  pass  the  estate.  Jackson  v.  Oof- 
Un,  3  D.  415;  Duvall  v.  Water*,  18  D.  350; 
Robinson  v.  Qartii,  41  D.  47;  Hand  v.  Grant, 
43  D.  528;  Cftapman  v.  llarwood,  44  D.  73G. 

A  sheriff's  sale  of  real  estate  is  not  within 
the  provisions  of  the  statute  of  frauds  and 
perjuries.     Nichol  v.  Ridley,  26  D.  254. 

On  an  execution  sale  of  slaves,  a  bill  of 
sale  is  unnecessary.  Floyd  v.  Goodwin,  29 
D.  130. 

A  sheriff's  return  of  a  sale  nnder  &  fieri 
faais,  or  his  deed  to  the  purchaser,  is  a 
sufficient  memorandum  of  such  sale  within 
the  statute  of  frauds.  Hanson  v.  Barnes, 
22  D.  322;  Hand  v.  Grant,  43  D.  528.  Such 
return  need  not  be  indorsed  on  the  writ,  nor 
need. the  deed  be  executed  at  the  time  of 
the  sale,  to  render  them  sufficient.  Hanson 
v.  Barnes,  22  D.  322. 

A  memorandum  of  a  sheriff,  like  that  of 
an  auctioneer,  made  at  the  time  of  the  sale, 
binds  the  purchaser,  he  being  the  agent  of 
both  parties.     Robinson  v.  Garth,  41  D.  47. 

A  sheriff  cannot  introduce  his  own  mem- 
orandum of  sale,  to  take  it  out  of  the  stat- 
ute of  frauds,  whsn  suing  a  purchaser  at  an 
execution  sale  for  breach  of  his  contract. 
The  Bheriff  is  incompetent  by  reason  of  being 
a  party  to  the  record;  aider  if  the  suit  is 
brought  by  the  plaintiff  in  execution,     lb. 

The  certificate  prescribed  by  statute  is 
proper  evideuce  of  sale  of  real  estate  on 
execution,  and  no  other  note  or  memo* 
randum  is  required.  Armstrong  v.  Vroman* 
88  D.  81. 

80.  Sales  of  land,  generally.  — - 
Failure  by  a  defendant  to  demand  an  in- 
quiry whether  the  rents  and  profits  of  the 
land  would  not  satisfy  the  judgment  within 
a  reasonable  time  raises  a  presumption  that 
such  right  is  waived.  AlcCluny  v.  Bthrnt, 
34  D.  739. 

In  sheriffs'  sales,  the  land  must  be  suffi- 
ciently designated  or  described;  and  no  land 
passes  unless  described  with  reasonable  cer- 
tainty.    Hector  v.  Harti,  41  D  650. 

Land  is  sufficiently  described  when  a 
quarter-section  is  sold  as  described  on    th« 
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ptblie  surrey;  though  a  part  of  the  tract  is 
covered  with  the  plat  of  a  town;  the  de- 
fendant being  the  owner  of  the  entire 
quarter-section,  with  the  exception  of  one 
lot,  and  the  streets  and  alleys  being  un- 
opened, designated  by  no  monuments,  cov- 
ered with  brush  and  timber,  and  there  being 
hot  a  single  highway  through  it.     lb. 

Land  last  soul  is  first  subject  to  be  applied 
to  satisfaction  of  a  judgment  lien  upon  it. 
&>igen  v.  McCluerf  47  D.  715. 

As  to  the  order  of  subjecting  lands  to  a 
judgment  lien,  those  conveyed  bv  an  equita- 
ble title  stand  on  the  same  footing  as  those 
conveyed  by  legal  title,     /&, 

Where  the  law  prescribes  no  mode  of  sale, 
the  sheriff  should  sell  the  property  so  as  to 
bring  the  most  money.  This  is  in  his  dis- 
cretion, and  where  each  of  two  parties 
levied  against  owned  undivided  fifths,  which 
were  sold  together  at  one  bid,  and  there  was 
no  allegation  of  fraud,  —  held,  the  sale  was 
sot  absolutely  void.    Jones  v.  Lewi*,  47  D. 

m 

A  sheriff  may  sell  more  land  than  is  ne- 
cessary to  satisfy  the  execution,  but  he 
should  bo  restrained  within  reasonable 
hounda,  and  should  not  unnecessarily  sell 
the  leftist  legal  subdivision,  or  it  will  be  re- 
leased to  the  execution  defendaut.  Hum- 
airy  w.  Beeson,  4*  D.  570.*  a  P.,  Grqf  v. 
/ears,  22  D.  545. 

The  only  effect  of  non-compliance,  where 
the  purchase  is  bona  fide,  is  to  subject  the 
•hens  to  the  prescribed  penalty.  Orqf  v. 
/sues,  22  D.  545. 

Where  the  purchase  is  not  bom  fide  the 
sale  will  be  set  aside.     lb. 

Where  a  sheriff,  under  an  execution,  sells 
store  of  a  tract  than  will  satisfy  the  debt, 
the  sale  is  unauthorized  and  void.  Patterson 
v.  Corneal,  13  D.  208. 

An  act  done  without  authority  is  clearly 
distinguishable  from  an  authority  informally 
pursued.     76. 

Selling  too  much  land  by  the  value  of  one 
cent  ana  three  mills  will  not  vacate  the 
levy.     Dwimel  v.  Soper,  52  D.  643. 

A  mistake  of  the  sheriff  in  computation  of 
the  amount  to  be  collected  on  an  execution 
cannot  affect  the  title  of  a  purchaser  at  the 
sale.  Where  a  statute  requires  that  land 
levied  upon  shall  be  appraised  and  sold,  if 
the  officer  sell  less  than  the  whole  tract,  al- 
though sufficient  to  satisfy  the  execution, 
the  sale  is  void,  and  confers  no  title  on  the 
purchaser.     Howard  v.  Nortlt,  51  1>.  709. 

The  debtor's  interest  in  personal  estate 
should  first  be  applied  to  the  payment  of  a 
judgssent  against  him,  and  if  that  be  insuffi- 
cient to  satisfy  it,  then  his  interest  in  real 
estate  should  be  sold.     Greer  r.  Wright,  52 

a  in. 

At  execution  sales,   chattel  interests  in 

*  Sale  of  more  land  than  Is  necessary,  see  note 
9D. 


land  are  considered  as  personal  estate;  and 
therefore  a  sale  on  execution  of  an  estate  for 
years  in  lands,  made  in  accordance  with  the 
statutory  provisions  for  the  sale  of  real  es- 
tate, is  void.     Buhl  v.  Kenyon,  83  D.  736. 

Real  estate  may  be  sold  and  good  title 
thereto  passed,  in  Georgia,  under  an  execu- 
tion on  a  common-law  judgment  levied  after 
the  levy  of  an  attachment,  but  before  judg- 
ment on  the  attachment  Kilyo  v.  Caetie- 
berry,  95  D.  406. 

That  real  interests  seized  in  execution  are 
to  be  sold  and  pass  as  real  estate  is  a  rule 
which  admits  of  few,  if  any,  exceptions. 
Pattisons  Appeal*  100  D.  637. 

86.  When  land  should  be  sold  in 
parcels.  —  1.  The  right  to  sell  in  parcels.  — 
Property  levied  upon  may  be  divided,  and  a 
part  sold,  if  such  part  is  sufficient  to  satisfy 
the  judgment.  Berry  v.  Griffith,  18  D.  309; 
Sovtkard  v.  Perry,  89  D.  587. 

The  Illinois  statute  does  not  authorize  the 
sheriff  to  divide  entire  parcels  of  real  or  per- 
sonal property,  for  the  purpose  of  sale,  so  as 
to  make  it  oppressive  or  injurious  to  the 
parties;  he  can  only  divide  the  property 
when  it  is  susceptible  of  division  without  in- 
jury, and  must  so  sell  it  as  to  satisfy  the 
judgment  and  costs,  produce  the  largest 
price,  and  the  least  injury  to  the  debtor. 
McLean  County  Bank  v.  Futyg,  83  D.  224. 

Under  that  statute,  when  articles  of  prop- 
erty or  tracts  of  land  are  several,  the  sals 
should  be  several,  and  when  different  tracts 
of  land  have  become  one,  by  extending  a 
building  over  all,  they  lose  their  several 
character,  and  should  be  offered  for  sale  as 
one  tract,  and  at  one  bidding,     lb. 

2.  When  a  sale  en  masse  is  valid,  —  A  sale 
en  masse  of  two  tracts,  near  to  but  not  ad- 
joining each  other,  is  not  void.  If  the  de- 
fendant acquiesces  in  the  sale,  and  does  not 
move  to  vacate  it,  he  cannot  recover  the 
lands  sold.      IVUeon  v.  Twitty,  14  D.  569. 

Sales  in  mass,  of  distinct  parcels  of  real 
estate,  are  not  ipso  facto  void;  the  act  con- 
cerning executions  (Rev.  Code  Mo.  1S25, 
sec  13),  providing  that  real  estate  levied 
upon  shall  be  divided  when  sold,  is  directory 
merely,  and  a  violation  of  its  injunctions 
will  not  make  a  sale  void,  although  it  may 
be  good  cause  for  setting  it  aside  on  proper 
application.  Rector  v.  IJartt,  41  D.  650. 
S.  P.,  Gri*iootd  v.  Stouy/don,  84  D.  409; 
Bunker  v.  Rami.  88  D.  6S4. 

Sale  of  a  quarter-section  of  wild  land  will 
not  be  set  aside  for  the  sole  reason  that  it 
was  not  divided  and  sold  in  separate  parcels, 
although  it  was  sold  at  a  great  sacrifice. 
Greenup  v.  Stoker,  52  D.  474. 

Sale  of  separate  adjoining  tracts  in  mass 
is  valid,  if  the  description  furnished  by  the 
debtor  describes  them  as  one  tract,  snd 
neither  the  officer  nor  the  purchaser  is  in- 
formed of  the  facts.  Smith  v.  Randall,  65 
D.  476. 
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A  oonrt  cannot  presume  that  a  lot  of 
thirty-three  feet  front  is  susceptible  of  di- 
vision, so  that  a  sale  of  the  whole  should  be 
set  aside  without  evidence  showing  such  to 
be  the  case.     Southard  v.  Perry,  89  D.  587. 

Defendant  in  execution  pointing  out  whole 
of  tract  to  be  levied  on  and  sold  under  the 
execution  is  estopped  to  deny  the  title  of  the 
purchaser  on  the  ground  that  the  levy  was 
excessive.     Cornelius  v.  Bur/ord,  91  D.  309. 

3.  When  invalid.  —  Sale  of  an  estate  worth 
ten  thousand  dollars  to  satisfy  a  debt  of  one 
hundred  dollars,  where  the  property  is  so 
situated  that  a  portion  of  it  can  be  conve- 
niently sold  separately  for  enough  to  satisfy 
the  debt,  is  fraudulent,  and  will  be  set  aside 
on  motion  of  a  subsequent  execution  creditor 
injured  thereby.  Oroff  v.  Jones,  22  D.  545. 
S.  P.,  Heed  v.  Carter,  26  D.  422. 

Sale  of  divers  distinct  tracts  en  masse, 
though  lying  in  the  same  towu,  is  prima  facie 
void,  on  a  motion  to  vacate  it.  Ntsbitl  v. 
Dallam,  28  D.  236. 

Sale  of  several  lots  en  masse  on  an  execu- 
tion for  a  small  sum,  so  as  to  defeat  a  mort- 
gage whose  lien  is  subject  to  that  of  the 
judgment  on  which,  the  execution  issued,  but 
is  prior-  to  the  liens  of  other  executions  in 
the  sheriff's  hands,  is  a  fraud  on  the  mort- 
gage,    lb. 

It  is  scarcely  possible  to  make  a  fair  sale 
of  property  for  full  value,  the  sale  being  in 
gross,  pursuant  to  a  levy  upon  a  mass  of 
property,  without  any  specific  description, 
and  embracing  undefined  and  unascertained 
interests.  And  the  fact  of  such  sale,  under 
such  a  levy,  in  connection  with  the  fact  that 
the  purchaser  was  the  attorney  of  the  plain- 
tiff in  execution,  having  control  of  the  exe- 
cution and  levy,  is  sufficient  to  annul  the 
sale,  or  to  constitute  the  purchaser  a  trus- 
tee, holding  the  title  in  trust  for  the  parties 
concerned.     Jones  v.  Martin,  80  D.  641. 

4.  When  and  how  set  aside. — Division  of 
property  for  purposes  of  sale,  when  such 
property  is  not  susceptible  of  division  with- 
out injury  to  the  debtor,  is  such  abuse  of  the 
process  of  the  court  as  requires  the  sale  to 
be  set  aside.  McLean  County  Bank  v.  Flagg, 
83  D.  224;  Bunker  v.  Band,  88  D.  684. 

Sales  in  mass  of  distinct  parcels  of  real  es- 
tate may  be  set  aside  on  motion,  or  by  a 
bill  in  chancery.     Rector  v.  Hartt,  41  D.  650. 

Sale  of  a  quarter- section  of  land  for  $567, 
under  an  execution  for  eighty  dollars,  will 
not  be  treated  as  fraudulent  or  invalid,  after 
the  lapse  of  ten  years.    Doe  v.  Rue,  29  D.  368. 

A  motion  to  set  aside  sheriff  s  sale  of  land, 
because  it  was  not  made  in  separate  tracts 
or  parcels,  comes  too  late  from  the  judgment 
debtor  after  the  period  for  redemption  has 
passed,  and  where  there  is  no  evidence  of 
fraud,  injury,  mistake,  or  illegality,  outside 
the  mere  return  of  the  sheriff.  Qrinoold  v. 
Stoughttm,  84  D.  407;  Raymond  v.  Holborn, 
99  D.  105. 


The  defendant  in  execution  cannot  com- 
plain of  the  sheriff's  sale  of  property  in 
lump,  unless  he  alleges  and  proves  that  ha 
vainly  required  the  sheriff  to  sell  it  in  dis- 
tinct and  separate  parte.  Taylor  v.  Graham, 
89  D.  699. 

87.  Sales  of  mortgaged  or  aliened 
land.*  —  Where  a  judgment  debtor  ha* 
various  pieces  of  property  affected  by  the 
judgment  lien,  if  he  alienate  one  piece,  it  i« 
not  to  be  charged  until  the  others  not 
alienated  have  been  subjected,  provide** 
they  still  remain  in  reach  of  the  execution. 
If  all  be  alienated,  each  is  liable  to  the  sat- 
isfaction of  the  judgment  in  the  inverse 
order  of  alienation.  Agricultural  Bank  v. 
Fallen,  47  D.  92.  S.  P.,  Stoney  v.  ScJtttUx, 
27  D.  429;  McClung  v.  Beime,  34  D.  739; 
Commercial  Bank  v.  Western  Reserve  Bank, 
38  D.  739. 

An  equity  of  redemption  in  land  convoyed 
in  trust  by  a  judgment  debtor  must  first  be 
sold  to  satisfy  a  judgment  before  recourse 
can  be  had  to  aliened  lands.  McClung  v. 
Bebne,  34  D.  739. 

Bill  by  an  alienee  of  land  of  judgment 
debtor  must  show  that  there  is  other  prop- 
erty liable  to  the  satisfaction  of  the  judg- 
ment before  that  for  which  the  exemption  is 
claimed  by  the  alienee.  Agricultural  Bank 
v.  Pollen,  47  D.  92. 

The  title  to  a  mortgage  or  to  the  note  se- 
cured by  it  does  not  pass  by  execution  sale 
of  land  upon  which  tne  mortgage  is  given. 
King  v.  Cushman,  89  D.  366. 

Sale  under  execution  against  both  mort- 
gagor and  mortgagee  of  laud  passes  only  the 
interest  of  the  mortgagor  subject  to  the  mort- 
gage,    lb. 

The  equity  to  control  the  order  in  which 
properties  shall  be  taken  to  satisfy  judgment 
is  an  equity,  not  against  the  judgment,  but 
against  the  execution.  McCormick's  Appeal, 
98  D.  191. 

Where  a  judgment  debtor  owning  two  lote 
subject  to  the  lien  of  the  judgment  sells  one 
of  them,  and  the  judgment  is  revived  gen- 
erally, the  vendee  of  the  lot  sold  will  not 
be  precluded  from  asking  that  the  judgment 
be  satisfied  from  other  lands  of  the  vendor. 
lb. 

88.  Sales  of  chattels  — In  mass  or 
in  parcels.  —  Chattels  cannot  be  sold  en 
masse,  except  under  special  circumstance*, 
but  the  sheriff  should,  as  nearly  as  possible, 
conduct  such  sale  as  a  prudent  man  would 
do  in  selling  hi*  own  property.  McLeod  v. 
/Wee,  11  D.  742. 

Sale  of  a  portion  of  a  mass  of  personal 
property  is  not  complete,  nor  the  title  of  the 
vendor  divested,  before  there  has  been  a 
separation  and  a  delivery  of  the  lot  sold. 
Dunlap  v.  Berry,  39  D.  413. 

*  Duty  of  sheriff  to  Inform  purchaser  of  the  ex- 
istence of  prior  encumbrances,  see  uute.  41  D. 
143,144. 
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•ale  of  an  entire  itook  in  a 
and  coal  yard  is  void,  when  made 
by  direction  of  the  attorney  of  the 
plaintiffs  in  execution,  to  the  plaintiffs, 
whose  bid  was  the  only  one  made,  if  there 
were  no  circumstances  to  justify  a  departure 
from  the  rule  that  a  sheriff  must  sell  sepa- 
rately or  in  parcels.  Klopp  v.  Wtomoyer,  82 
D.  561. 

A  sale  of  goods  on  execution  in  separate 
parcels  and  lots  is  not  invalid.  Tout  v. 
6r»tik  51  R-  219. 

89.  Rule  that  property  must  be 
present,  etc.  —  A  sale  under  execution 
ought  to  be  where  the  goods  are,  so  that 
they  may  be  specifically  seen  and  examined; 
a  sale  made  six  miles  distant  from  the  goods 
is  irregular  and  void.  Oresson  v.  Stout,  8  D. 
373;  8mkk  v.  Tritt,  28  D.  665. 

Where  the  goods  offered  for  sale  are  locked 
■p  in  an  apartment  of  a  house,  and  not  ex- 
hibited to  the  bidders,  the  sale  will  be  void 
An  opportunity  should  be  given  to  examine 
the  goods,  which  should  also  be  present  at 
the  sale,  that  the  officer  may  deliver  them 
forthwith  to  the  purchaser.  Amaworth  v. 
Ortemlee,  9  D.  615. 

The  sheriff  must  be  allowed  much  discre- 
tion; and  this  discretion  must  be  exercised 
honestly  and  soundly,  with  a  view  of  making 
the  most  out  of  the  property.  That  the 
property  is  not  present  at  the  sale  does  not 
necessarily  render  it  fraudulent  or  void. 
Kean  v.  Newell,  14  D.  321;  Klopp  v.  WU- 
moyer,  82  D.  561.  The  sale  may  be  set 
■side  on  that  ground;  but  if  not  set  aside, 
U  valid.  Fotter  v.  Mabe,  37  D.  749.  But  for 
any  improper  couduct  of  the  sheriff  in  this 
respect  or  otherwise,  the  party  injured  may 
have  an  action  against  him.  HamiUon  v. 
Skrewbury,  15  D.  779. 

On  an  execution  sale  of  personal  property 
it  is  not  necessary  that  the  officer  should 
formally  hand  it  over  to  the  purchaser;  but 
it  must  be  actually  levied  upon  by  him, 
must  be  shown  to  the  bidders  at  the  time  of 
sale,  and  be  in  his  power  to  be  delivered  ac- 
tually.    Bostick  v.  Keizer,  20  D.  237. 

Personalty  must  be  present  at  sheriff's 
sale  of  it,  but  it  need  not  be  literally  in  the 
sheriff's  hands,  or  directly  under  his  ham- 
mer; it  is  sufficient  if  it  is  in  such  a  situa- 
tion that  the  bidders  could  see  it,  and  have 
an  opportunity  of  examining  its  quality  and 
value.     McNeeley  v.  Hart,  49  D.  404. 

Presence  of  personalty  at  a  sheriff's  sale  is 
a  question  of  law,  when  the  facts  have  been 
ascertained,  and  the  court  errs  in  leaving  it 
to  a  jury  as  a  conclusion  of  fact.     lb. 

Oats  are  not  present  at  sheriff's  sale,  so  as 
to  render  it  valid,  where  at  the  time  they 
are  in  a  house  on  the  premises,  several  hun- 
dred yards  distant  from  the  place  of  sale, 
and  the  bidders  could  not  see  them  nor  ex- 
amine their  quality  and  value.    lb. 

Absence  of  goods  at  time  and  place  of 
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sheriff's  sale  is  not  excused  by  the  fact  that 
the  articles  sold  had  been  previously  shown 
on  the  same  day  to  the  bidders,  for  the  sale 
must  be  conducted  in  such  manner  that 
every  person  who  may  come  up  before  the 
articles  are  knocked  down  by  the  auctioneer 
may  see  and  examine  them,  so  as  to  enable 
him  to  become  a  bidder  if  he  choose.     lb. 

The  officer  may  advertise  the  interest  of 
the  mortgagor  for  sale,  and  on  the  day  of 
sale  he  may  require  the  mortgagee  to  expose 
the  property  to  the  view  of  bidders,  and  en- 
force obedience  to  that  duty  on  the  party  of 
the  mortgagee  by  virtue  of  his  writ.  Fox  v. 
Cronan,  54  K.  190. 

90.  Necessity  of  appraisement.  — 
The  laws  of  1795  did  not  require  an  inquest 
of  unimproved  lands,  and  are  in  force  in 
Ohio,  as  to  sales  under  judgments  rendered 
before  the  14th  of  January,  1802.  Roadi  v. 
Symmes,  13  D.  621. 

The  want  of  a  valid  inquisition  for  con- 
demnation of  real  estate  taken  in  execution 
can  only  be  taken  advantage  of  by  the  defend- 
ant himself,  and  even  he  must  take  the  ob- 
jection within  a  reasonable  time;  by  which 
reasonable  time  is  meant  before  the  confirma- 
tion of  the  sale  and  the  acknowledgment  of 
the  sheriff's  deed  to  the  purchaser.  Spragg 
v.  Shrwert  64  D.  698. 

An  execution  sale  on  a  judgment  debtor's 
realty  without  condemnation  or  waiver  of 
inquisition,  and  the  sheriff's  acknowledg- 
ment of  a  deed  to  the  purchaser  without  ob- 
jection, and  appropriation  of  the  proceeds  of 
the  sale  to  the  defendant's  debts,  will  divest 
him  of  title  to  the  premises,  and  a  subsequent 
sheriff's  sale  of  the  same  property  will  con- 
fer no  title  on  the  purchaser.     lb. 

The  law  requiring  the  sheriff  to  sell  prop- 
erty at  not  less  than  two  thirds  its  appraised 
value  is  mandatory.  SproU  v.  Reid,  56  D. 
549. 

An  appraisement  law  which  prohibits  sale 
on  final  process,  unless  the  property  will 
bring  two  thirds  of  its  appraised  value,  is 
such  a  material  change  in  the  terms  of  an 
execution  law  authorizing  an  unconditional 
sale,  that  it  cannot  be  constitutionally  up- 
held, so  far  as  it  affects  contracts  executed 
prior  to  its  enactment.  It  is  an  impairment, 
by  the  state,  of  the  obligation  of  contracts 
already  in  existence.  Rosier  v.  Hale,  77  D. 
127.  Contra,  see  SproU  v.  Reid,  56  D.  549; 
Chadwick  v.  Moore,  42  D.  267. 

Irregularities  in  a  sheriff's  sale  may  be 
cured  by  execution  defendant's  prior  express 
written  authority  to  sell  land  previously 
levied  on  and  advertised  for  sale,  without 
appraisement.  So  a  parol  authority  by  the 
defendant  in  execution  to  the  sheriff  to  sell 
designated  lands,  though  the  sale  would  not 
have  been  otherwise  regular,  will  cure  the 
irregularity.     Miller  v.  Alexander,  65  D.  73. 

Right  to  benefit  of  the  appraisement  law 
may  be  waived  by  the  debtor,  and  his  prop- 
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A  oourt  cannot  presume  that  a  lot  of 
thirty-three  feet  front  is  susceptible  of  di- 
vision, so  that  a  sale  of  the  whole  should  be 
set  aside  without  evidence  showing  such  to 
be  the  case.     Southard  v.  Perry,  89  D.  587. 

Defendant  in  execution  pointing  oat  whole 
of  tract  to  be  levied  on  and  sold  under  the 
execution  is  estopped  to  deny  the  title  of  the 
purchaser  on  the  ground  that  the  levy  was 
excessive.     Cornelius  v.  Burford,  91  D.  309. 

3,  When  invalid.  —  Sale  of  an  estate  worth 
ten  thousand  dollars  to  satisfy  a  debt  of  one 
hundred  dollars,  where  the  property  is  so 
situated  that  a  portion  of  it  can  be  conve- 
niently sold  separately  for  enough  to  satisfy 
the  debt,  is  fraudulent,  and  will  be  set  aside 
on  motion  of  a  subsequent  executiou  creditor 
injured  thereby.  Groff  v.  Jones,  22  D.  545. 
S.  P.,  Rted  v.  Carter,  26  D.  422. 

Sale  of  divers  distinct  tracts  en  masse, 
though  lying  in  the  same  towu,  is  prima  facie 
void,  on  a  motion  to  vacate  it.  Nesbitt  v. 
Dallam,  28  D.  236. 

Sale  of  several  lots  en  masse  on  an  execu- 
tion for  a  small  sum,  so  as  to  defeat  a  mort- 
gage whose  lien  is  subject  to  that  of  the 
judgment  on  which,  the  execution  issued,  but 
is  prior  to  the  liens  of  other  executions  in 
the  sheriff  s  hands,  is  a  fraud  on  the  mort- 
gage,    lb. 

It  is  scarcely  possible  to  make  a  fair  sale 
of  property  for  full  value,  the  sale  being  in 
gross,  pursuant  to  a  levy  upon  a  mass  of 
property,  without  any  specific  description, 
and  embracing  undefined  and  unascertained 
interests.  And  the  fact  of  such  sale,  under 
such  a  levy,  in  connection  with  the  fact  that 
the  purchaser  was  the  attorney  of  the  plain- 
tiff in  execution,  having  control  of  the  exe- 
cution and  levy,  is  sufficient  to  annul  the 
sale,  or  to  constitute  the  purchaser  a  trus- 
tee, holding  the  title  in  trust  for  the  parties 
concerned.     Jones  v.  Martin,  80  D.  641. 

4.  When  and  how  set  aside. — Division  of 
property  for  purposes  of  sale,  when  such 
property  is  not  susceptible  of  division  with- 
out injury  to  the  debtor,  is  such  abuse  of  the 

E recess  of  the  court  as  requires  the  sale  to 
e  set  aside.  McLean  County  Bank  v.  Flagg, 
83  D.  224;  Bunker  v.  Rand,  88  D.  684. 

Sales  in  mass  of  distinct  parcels  of  real  es- 
tate may  be  set  aside  on  motion,  or  by  a 
bill  in  chancery.     Rector  v.  Hartt,  41  D.  650. 

Sale  of  a  quarter-section  of  land  for  $567, 
under  an  executiou  for  eighty  dollars,  will 
not  be  treated  as  fraudulent  or  invalid,  after 
the  lapse  of  tea  years.    Doe  v.  Rue,  29  D.  368. 

A  motion  to  set  aside  sheriff 's  sale  of  land, 
because  it  was  not  made  in  separate  tracts 
or  parcels,  comes  too  late  from  the  judgment 
debtor  after  the  period  for  redemption  has 
passed,  and  where  there  is  no  evidence  of 
fraud,  injury,  mistake,  or  illegality,  outside 
the  mere  return  of  the  sheriff.  Qri-noold  v. 
Stoughton,  84  D.  407;  Raymond  v.  Holborn, 
99  D.  105, 


The  defendant  in  execution  cannot  com- 
plain of  the  sheriff's  sale  of  property  in 
lump,  unless  he  alleges  and  proves  that  ho 
vainly  required  the  sheriff  to  sell  it  in  dis- 
tinct and  separate  parte.  Taylor  v.  Qrahanv, 
89  D.  699. 

87.  Sales  of  mortgaged  or  aliened 
land.*  —  Where  a  judgment  debtor  ha* 
various  pieces  of  property  affected  by  the 
judgment  lien,  if  he  alienate  one  piece,  it  is 
not  to  bo  charged  until  the  others  nol 
alienated  have  been  subjected,  provided 
they  still  remain  in  reach  of  the  execution. 
If  all  be  alienated,  each  is  liable  to  the  sat- 
isfaction of  the  judgment  in  the  inverse 
order  of  alienation.  Agricultural  Bank  v. 
Pallen,  47  D.  92.  S.  P.,  Stoney  v.  Sdmlix, 
27  D.  429;  McClung  v.  Beirne,  34  D.  739; 
Commercial  Bank  v.  Western  Reserve  Bank, 
38  D.  739. 

An  equity  of  redemption  in  land  conveyed 
in  trust  by  a  judgment  debtor  must  first  be 
sold  to  satisfy  a  judgment  before  recourse 
can  be  had  to  aliened  lands.  McClung  v. 
Beirne,  34  D.  739. 

Bill  by  an  alienee  of  land  of  judgment 
debtor  must  show  that  there  is  other  prop- 
erty liable  to  the  satisfaction  of  the  judg- 
ment before  that  for  which  the  exemption  la 
claimed  by  the  alienee.  Agricultural  Bank 
v.  Pollen,  47  D.  92. 

The  title  to  a  mortgage  or  to  the  note  se- 
cured by  it  does  not  pass  by  execution  sale 
of  land  upon  which  toe  mortgage  is  given. 
King  v.  Cushman,  89  D.  366. 

Sale  under  execution  against  both  mort- 
gagor and  mortgagee  of  laud  passes  only  the 
interest  of  the  mortgagor  subject  to  the  mort- 
gage,    lb. 

The  equity  to  control  the  order  in  which 
properties  shall  be  taken  to  satisfy  judgment 
is  an  equity,  not  against  the  judgment,  but 
against  the  execution.  McCormidcs  Appeal, 
98  D.  191. 

Where  a  judgment  debtor  owning  two  lote 
subject  to  the  lien  of  the  judgment  sells  one 
of  them,  and  the  judgment  is  revived  gen- 
erally, the  vendee  of  the  lot  sold  will  not 
be  precluded  from  asking  that  the  judgment 
be  satisfied  from  other  lands  of  the  vendor. 
lb. 

88.  Sales  of  chattels  — In  mass  or 
in  parcels.  —  Chattels  cannot  be  sold  en 
masse,  except  under  special  circuiiistauces, 
but  the  sheriff  should,  as  nearly  as  possible, 
conduct  such  sale  as  a  prudent  man  would 
do  in  selling  his  own  property.  McLeod  v. 
/Wee,  11  ft.  742. 

Sale  of  a  portion  of  a  mass  of  personal 
property  is  not  complete,  nor  the  title  of  the 
vendor  divested,  before  there  has  been  a 
separation  and  a  delivery  of  the  lot  sold. 
Dunlap  v.  Berry,  39  D.  413. 

*  Duty  of  sheriff  to  inform  purchaser  of  the  ex- 
istence of  prior  eucuinbraness,  see  uuie«  4t  D. 
143,144. 
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Execution  tale  of  an  entire  atoek  in  a 
and  coal  yard  is  void,  when  made 
by  direction  of  the  attorney  of  the 
plain tiffa  in  execution,  to  the  plaintiffs, 
whose  bid  was  the  only  one  made,  if  there 
were  no  circumstances  to  justify  a  departure 
from  the  mle  that  a  sheriff  must  sell  sepa- 
rately or  in  parcels.  Klopp  v.  Witonoyer,  82 
D.  561. 

A  sale  of  goods  on  execution  in  separate 
parcels  and  lots  is  not  invalid.  Tost  v. 
SvUh,  51  R.  219. 

89.  Rule  that  property  must  be 
present,  etc  —  A  sale  under  execution 
ought  to  be  where  the  goods  are,  so  that 
they  may  be  specifically  seen  and  examined; 
a  sale  made  six  miles  distant  from  the  goods 
is  irregular  and  void.  Oresson  v.  Stout,  8  D. 
373;  Smith  v.  Tritt,  28  D.  665. 

Where  the  goods  offered  for  sale  are  locked 
np  in  an  apartment  of  a  house,  and  not  ex- 
hibited to  the  bidden,  the  sale  will  be  void. 
An  opportunity  should  be  given  to  examine 
the  goods,  which  should  also  be  present  at 
the  sale,  that  the  officer  may  deliver  them 
forthwith  to  the  purchaser.  Ainsworth  v. 
Greenlee,  9  D.  615. 

The  sheriff  must  be  allowed  much  discre- 
tion; and  this  discretion  must  be  exercised 
honestly  and  soundly,  with  a  view  of  making 
the  most  out  of  the  property.  That  the 
property  is  not  present  at  the  sale  does  not 
necessarily  render  it  fraudulent  or  void. 
Kean  v.  Newell,  14  D.  321;  Klopp  v.  Wit- 
moyer,  82  D.  561.  The  sale  may  be  set 
aside  on  that  ground;  but  if  not  set  aside, 
U  valid.  Foster  v.  Mabe,  37  D.  749.  But  for 
any  improper  conduct  of  the  sheriff  in  this 
respect  or  otherwise,  the  party  injured  may 
have  an  action  against  him.  Hamilton  v. 
Shrewsbury,  15  D.  779. 

On  an  execution  sale  of  personal  property 
it  is  not  necessary  that  the  officer  should 
formally  hand  it  over  to  the  purchaser;  but 
it  must  be  actually  levied  upon  by  him, 
must  be  shown  to  the  bidders  at  the  time  of 
sale,  and  be  in  his  power  to  be  delivered  ac- 
tually.    Bosiick  v.  Keizer,  20  D.  237. 

Personalty  must  be  present  at  sheriff's 
sale  of  it,  but  it  need  not  be  literally  in  the 
sheriff's  hands,  or  directly  under  his  ham- 
mer; it  is  sufficient  if  it  is  in  such  a  situa- 
tion that  the  bidders  could  see  it,  and  have 
an  opportunity  of  examining  its  quality  and 
value.     McNeeley  v.  Hart,  49  D.  404. 

Presence  of  personalty  at  a  sheriff's  sale  is 
a  question  of  law,  when  the  facts  have  been 
ascertained,  and  the  court  errs  in  leaving  it 
to  a  jury  as  a  conclusion  of  fact     lb. 

Oats  are  not  present  at  sheriff's  sale,  so  as 
to  render  it  valid,  where  at  the  time  they 
are  in  a  house  on  the  premises,  several  hun- 
dred yards  distant  from  the  place  of  sale, 
and  the  bidders  could  not  see  them  nor  ex- 
assine  their  quality  and  value,     lb. 

Absence  of  goods  at  time  and  place  of 
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sheriff's  sale  is  not  excused  by  the  fact  that 
the  articles  sold  had  been  previously  shown 
on  the  same  day  to  the  bidders,  for  the  sale 
must  be  conducted  in  such  manner  that 
every  person  who  may  come  up  before  the 
articles  are  knocked  down  by  the  auctioneer 
may  see  and  examine  them,  so  as  to  enable 
him  to  become  a  bidder  if  he  choose.     lb. 

The  officer  may  advertise  the  interest  of 
the  mortgagor  for  sale,  and  on  the  day  of 
sale  he  may  require  the  mortgagee  to  expose 
the  property  to  the  view  of  bidders,  and  en- 
force obedience  to  that  duty  on  the  party  of 
the  mortgagee  by  virtue  of  his  writ.  Fox  v. 
Oronan,  54  R.  190. 

90.  Necessity  of  appraisement.  — 
The  laws  of  1795  did  not  require  an  inquest 
of  unimproved  lands,  and  are  in  force  in 
Ohio,  as  to  sales  under  Judgments  rendered 
before  the  14th  of  January,  1802.  Roads  v. 
Symmes,  13  D.  621. 

The  want  of  a  valid  inquisition  for  con- 
demnation of  real  estate  taken  in  execution 
can  only  be  taken  advantage  of  by  the  defend- 
ant himself,  and  even  he  must  take  the  ob- 
jection within  a  reasonable  time;  by  which 
reasonable  time  is  meant  before  the  confirma- 
tion of  the  sale  and  the  acknowledgment  of 
the  sheriff's  deed  to  the  purchaser.  8pragg 
v.  Shriver,  64  D.  698. 

An  execution  sale  on  a  judgment  debtor's 
realty  without  condemnation  or  waiver  of 
inquisition,  and  the  sheriff's  acknowledg- 
ment of  a  deed  to  the  purchaser  without  ob- 
jection, and  appropriation  of  the  proceeds  of 
the  sale  to  the  defendant's  debts,  will  divest 
him  of  title  to  the  premises,  and  a  subsequent 
sheriff's  sale  of  the  same  property  will  con- 
fer no  title  on  the  purchaser.    lb. 

The  law  requiring  the  sheriff  to  sell  prop- 
erty at  not  less  than  two  thirds  its  appraised 
value  is  mandatory.  Sprott  v.  Reid,  56  I). 
549. 

An  appraisement  law  which  prohibits  sale 
on  final  process,  unless  the  property  will 
bring  two  thirds  of  its  appraised  value,  is 
such  a  material  change  in  the  terms  of  an 
execution  law  authorising  an  unconditional 
sale,  that  it  cannot  be  constitutionally  up- 
held, so  far  as  it  affects  contracts  executed 
prior  to  its  enactment.  It  is  an  impairment, 
by  the  state,  of  the  obligation  of  contracts 
already  in  existence.  Rosier  v.  Hale,  77  D. 
127.  Contra,  see  Sprott  v.  Reid,  66  D.  549; 
Chadwick  v.  Moore,  42  D.  267. 

Irregularities  in  a  sheriff's  sale  may  be 
cured  by  execution  defendant's  prior  express 
written  authority  to  sell  land  previously 
levied  on  and  advertised  for  sale,  without 
appraisement.  So  a  parol  authority  by  the 
defendant  in  execution  to  the  sheriff  to  sell 
designated  lands,  though  the  sale  would  not 
have  been  otherwise  regular,  will  cure  the 
irregularity.     Miller  v.  Alexander,  65  D.  73. 

Right  to  benefit  of  the  appraisement  law 
may  be  waived  by  the  debtor,  and  his  prop- 
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deceive  or  mislead  the  bidder.     Bartftotomew 
v.  Warner,  85  D.  251. 

83.  Adjournments  and  postpone- 
ments. *  —  The  officer  may  adjourn  a  sale 
to  a  different  time  and  place,  if  it  be  done 
from  good  motives,  and  to  no  one's  prejudice. 
Russell  v.  Richards,  26  D.  532. 

Postponement  of  sheriff's  sale  should  be 
made  even  against  the  objections  of  the  plain- 
tiff, if  neceoaary  to  prevent  a  sacrifice  of  the 
property.     McDonald  v.  Neilson,  14  D.  431. 

Postponement  of  sheriff's  sale  by  order 
of  a  person  having  no  authority  will  subject 
the  officer  to  liability,  unless  he  can  show 
that  the  judgment  creditor  acquiesced  in  the 
order.     Governor  v.  Vanmeter,  33  D.  221. 

A  mere  postponement  of  a  sale  of  property 
levied  on  under  execution  does  not  affect  the 
judgment  creditor's  rights,  unless  there  is 
collusion  between  the  parties;  but  a  direction 
not  to  sell,  but  to  leave  the  property  in  the 
debtors  possession,  renders  the  execution 
fraudulent  as  to  other  creditors,  who  may 
take  the  property  in  execution,     fb. 

An  adjournment  by  the  execution  creditor 
of  a  sale  of  personal  property  to  a  time  be- 
fore the  return  day  of  the  writ  is  not  incon- 
sistent with  his  intention  to  make  his  money, 
and  will  not  postpone  his  right  to  that  of 
a  subsequent  execution  creditor.  Lantx  v. 
Worthiwjton,  45  D.  682. 

An  adjournment  to  a  time  beyond  the  re- 
turn day,  when  no  sale  can  be  made,  is 
equivalent  to  an  indefinite  postponement, 
and  is  a  badge  of  fraud,     lb. 

The  duty,  not  only  of  the  officer,  but  of 
plaintiff,  is  to  adjourn  the  sale  when 
there  are  no  bidders  or  by-standers  present. 
McMichael  v.  McDermott,  55  L>.  560. 

An  adjournment  of  a  sheriff's  sale  need 
not  be  published  in  a  newspaper.  A  public 
proclamation  at  the  place  where  the  sale  was 
to  be  held,  that  an  adjournment  had  been 
made,  will  suffice.     Allen  v.  Cole,  59  D.  416. 

A  purchaser  at  an  adjourned  execution 
sale  will  not  be  charged  with  notice  of  irreg- 
ularities, from  the  mere  fact  that  he  was 
present  at  the  first  sale  and  had  notice  of 
the  adjourned  sale.  Coriell  v.  Ham,  61  D. 
134. 

An  adjournment  of  an  execution  sale  will 
not  have  the  effect  to  in  validate  it,  when  the 
adjournment  was  made  by  public  proclama- 
tion, the  agent  of  the  execution  defendant 
was  present  and  had  notice  of  it,  and  the 
postponement  was  occasioned  by  the  agent's 
fa  lure  to  pay  the  amount  he  had  bid  upon 
the  property.     76. 

A  mortgagee  is  estopped,  by  consenting  to 
the  postponement  of  a  sale  under  the  execu- 
tion of  a  prior  creditor  of  the  mortgagor, 
from  claiming  that  such  delay  is  construct- 
ively fraudulent  as  against  his  mortgage; 
but  such  consent  does  not  estop  him  from 

•  Power  of  officer  to  adjourn  or  postpone  the 
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taking  advantage  of   subsequent  postpoi 
inents,  made  without  his  consent.     Albertsom 
v.  Goldsby,  65  D.  3S0. 

An  adjournment  by  the  sheriff  of  an  exe- 
cution sale  to  a  future  day,  upon  his  being 
served  with  an  injunction  restraining  the 
sale,  is  irregular,  and  in  contravention  of  the 
injunction;  and  the  fact  that  the  adjourn- 
ment  by  chance  was  to  a  time  after  the  in- 
junction was  dissolved  does  not  help  the 
mutter;  and  a  sale  made  at  such  time  will  be 
vacated,  where  the  judgment  creditor  is  the 
purchaser.     PeUingill  v.  Mom,  74  D.  747 * 

84.  Requirements  of  the  statute  of 
frauds. — A  sale  of  laud  by  the  sheriff  in 
within  the  statute  of  frauds,  and  it  is  neces- 
sary there  should  be  a  deed  or  note  in  writ- 
ing specifying  with  certainty  the  lands  sold, 
in  order  to  pass  the  estate.  Jackson  ▼.  Coir- 
Un,  3  D.  415;  Duvall  v.  Water*,  IS  D.  350; 
Robinson  v.  Gartfi,  41  D.  47;  Hand  v.  Grant, 
43  D.  52S;  Chapman  v.  Harwood,  44  D.  736. 

A  sheriff's  sale  of  real  estate  is  not  within 
the  provisions  of  the  statute  of  frauds  said 
perjuries.     NicJiol  v.  Ridley,  26  D.  254. 

On  an  execution  sale  of  slaves,  a  bill  of 
sale  is  unnecessary.  Floyd  v.  Goodwin,  29 
D.  130. 

A  sheriff's  return  of  a  sale  under  a  fieri 
faciis,  or  his  deed  to  the  purchaser,  is  a 
sufficient  memorandum  of  such  sale  within 
the  statute  of  frauds.  Hanson  v.  Barnes, 
22  D.  322;  Hand  v.  Grant,  43  D.  528.  Such 
retufn  need  not  be  indorsed  on  the  writ,  nor 
need. the  deed  be  executed  at  the  time  of 
the  sale,  to  render  them  sufficient.  Hanson 
v.  Barnes,  22  D.  322. 

A  memorandum  of  a  sheriff,  like  that  of 
an  auctioneer,  made  at  the  time  of  the  sale, 
binds  the  purchaser,  he  being  the  agent  of 
both  parties.     Robinson  v.  Garth,  41  D.  47. 

A  sheriff  cannot  introduce  his  own  mem- 
orandum of  sale,  to  take  it  out  of  the  stat- 
ute of  frauds,  whan  suing  a  purchaser  at  an 
execution  sale  for  breach  ot  his  contract. 
The  sheriff  is  incompetent  by  reason  of  being 
a  party  to  the  record;  older  if  the  suit  is 
brought  by  the  plaintiff  in  execution.     lb. 

The  certificate  prescribed  by  statute  is 
proper  evidence  of  sale  of  real  estate  on 
execution,  and  no  other  note  or  memo* 
rand u in  is  required.  Armstrong  ▼.  Vroman, 
88  D.  81. 

85.  Sales  of  land,  generally.  -— 
Failure  by  a  defendant  to  demand  an  in- 
quiry whether  the  rents  and  profits  of  the 
land  would  not  satisfy  the  judgment  within 
a  reasonable  time  raises  a  presumption  that 
such  right  is  waived.  McCluny  v.  Beirnt, 
34  D.  739. 

In  sheriffs'  sales,  the  land  must  be  suffi- 
ciently designated  or  described;  and  no  land 
passes  unless  described  with  reasonable  cer- 
tainty.    Redor  v.  Hartt,  41  D.  650. 

Land    is   sufficiently  described    when    % 
J  quarter-section  is  sold  ss  described  on  th» 
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public  survey;  though  a  part  of  the  traot  is 
covered  with  the  plat  of  a  town;  the  de- 
fendant being  the  owner  of  the  entire 
quarter-section,  with  the  exception  of  one 
lot,  and  the  streets  and  alleys  being  un- 
opened, designated  by  no  monuments,  cov- 
ered with  brush  and  timber,  and  there  being 
but  a  single  highway  through  it.     lb. 

Lwd  last  sold  is  first  subject  to  be  applied 
to  natisfaction  of  a  judgment  lien  upon  it. 
Rodger*  v.  McCluer,  47  D.  715. 

As  to  the  order  of  subjecting  lands  to  a 

Gdgment  lien,  those  conveyed  by  an  equita- 
e  title  stand  on  the  same  footing  as  those 
conveyed  by  legal  title,     lb. 

Where  the  law  prescribes  no  mode  of  sale, 
the  sheriff  should  sell  the  property  so  as  to 
bring  the  most  money.  This  is  in  his  dis- 
cretion, and  where  each  of  two  parties 
levied  against  owned  undivided  fifths,  which 
were  sold  together  at  one  bid,  and  there  was 
no  allegation  of  fraud,  —  fteid,  the  sale  was 
not  absolutely  void.    Jones  v.  Letois,  47  D. 


A  sheriff  may  sell  more  land  than  is  ne- 


xy  to  satisfy  the  execution,  but  he 
should  be  restrained  within  reasonable 
bounds,  and  should  not  unnecessarily  sell 
the  least  legal  subdivision,  or  it  will  be  re- 
leased to  the  execution  defendant.  Hum- 
phry r.  Beeson,  48  D.  570.*  S.  P.,  Orqf  v. 
/oars,  22  D.  545. 

The  only  effect  of  non-compliance,  where 
the  purchase  is  bona  fide,  is  to  subject  the 
•heriff  to  the  prescribed  penalty.  Orqf  v. 
/sees.  22  D.  545. 

Where  the  purchase  is  not  bom  fide  the 
sale  will  be  set  aside.     76. 

Where  a  sheriff,  under  an  execution,  sells 
more  of  a  tract  than  will  satisfy  the  debt, 
the  sale  is  unauthorized  and  void.  Patterson 
v.  Corneal,  13  D.  208. 

An  act  done  without  authority  is  clearly 
distinguishable  from  an  authority  informally 
pursued,     76. 

Selling  too  much  land  by  the  value  of  one 
cent  and  three  mills  will  not  vacate  the 
levy.     Dwinel  v.  Soper,  52  D.  643. 

A  mistake  of  the  sheriff  in  computation  of 
the  amount  to  be  collected  on  an  execution 
cannot  affect  the  title  of  a  purchaser  at  the 
sale.  Where  a  statute  requires  that  land 
levied  upon  shall  be  appraised  and  sold,  if 
the  officer  sell  less  than  the  whole  tract,  al- 
though sufficient  to  satisfy  the  execution, 
the  sale  is  void,  and  confers  no  title  on  the 
purchaser.     Howard  v.  NorUi,  51  1).  709. 

The  debtor's  interest  in  personal  estate 
should  first  be  applied  to  the  payment  of  a 
judgment  against  nim,  and  if  that  be  insuffi- 
cient to  satisfy  it,  then  his  interest  in  real 
estate  should  be  sold.     Greer  v.  Wright,  52 

a  in. 

At  execution  sales,   chattel  interests   in 
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land  are  considered  as  personal  estate;  and 
therefore  a  sale  on  execution  of  an  estate  for 
years  in  lands,  made  in  accordance  with  the 
statutory  provisions  for  the  sale  of  real  es- 
tate, is  void.     Buhl  v.  Kenyan,  83  D.  738. 

Real  estate  may  be  sold  and  good  tills 
thereto  passed,  in  Georgia,  under  an  execu- 
tion on  a  common-law  judgment  levied  after 
the  levy  of  an  attachment,  but  before  judg- 
ment on  the  attachment.  Kilyo  v.  Castle- 
berry,  95  D.  406. 

That  real  interests  seized  in  execution  are 
to  be  sold  and  pass  as  real  estate  is  a  rule 
which  admits  of  few,  if  any,  exceptions. 
PaUison's  Appeal,  100  D.  637. 

86.  When  land  should  be  sold  in 
parcels.  —  1.  The  right  to  sell  in  parcels.— 
Property  levied  upon  may  bo  divided,  and  a 
part  sold,  if  such  part  is  sufficient  to  satisfy 
the  judgment  Berry  v.  QrlffiUi,  18  D.  309; 
SoiUhard  v.  Perry,  89  D.  587. 

The  Illinois  statute  does  not  authorize  the 
sheriff  to  divide  entire  parcels  of  real  or  per- 
sonal property,  for  the  purpose  of  sale,  so  as 
to  make  it  oppressive  or  injurious  to  the 
parties;  he  can  only  divide  the  property 
when  it  is  susceptible  of  division  without  in- 
jury, and  must  so  sell  it  as  to  satisfy  the 
judgment  and  costs,  produce  the  largest 
price,  and  the  least  injury  to  the  debtor, 
McLean  County  Bank  v.  Flayg,  83  D.  224. 

Under  that  statute,  when  articles  of  prop* 
erty  or  tracts  of  land  are  several,  the  sale 
should  be  several,  and  when  different  tracts 
of  land  have  become  one,  by  extending  a 
building  over  all,  they  lose  their  several 
character,  and  should  be  offered  for  sale  at 
one  tract,  and  at  one  bidding.     lb. 

2.  When  a  sale  en  masse  is  valid.  —  A  sals 
en  masse  of  two  tracts,  near  to  but  not  ad- 
joining each  other,  is  not  void.  If  the  de- 
fendant acquiesces  in  the  sale,  and  does  not 
move  to  vacate  it,  he  cannot  recover  the 
lands  sold.      Wilson  v.  TwiUy,  14  D.  569. 

Sales  in  mass,  of  distinct  parcels  of  real 
estate,  are  not  ipso  facto  void;  the  act  con- 
cerning executions  (Rev.  Code  Mo.  1825, 
sec  13),  providing  that  real  estate  levied 
upon  shall  be  divided  when  sold,  is  directory 
merely,  and  a  violation  of  its  injunctions 
will  not  make  a  sale  void,  although  it  may 
be  good  cause  for  setting  it  aside  on  proper 
application.  Rector  v.  liar  it,  41  D.  650. 
S.  P.,  Ori*iootd  v.  Stouyhton,  84  D.  409; 
Bunker  v.  Band.  88  D.  6S4. 

Sale  of  a  quarter-section  of  wild  land  will 
not  be  set  aside  for  the  sole  reason  that  it 
was  not  divided  and  sold  in  separate  parcels, 
although  it  was  sold  at  a  great  sacrifice. 
Oreenup  v.  Stoker,  52  D.  474. 

Sale  of  separate  adjoin  ins  tracts  in  mass 
is  valid,  if  the  description  furnished  by  the 
debtor  describes  them  as  one  tract,  and 
neither  the  officer  nor  the  purchaser  is  in- 
formed of  the  facte.  Smith  v.  Randall,  65 
D.  475. 
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A  court  cannot  presume  that  a  lot  of 
thirty-three  feet  front  U  susceptible  of  di- 
vision, so  that  a  sale  of  the  whole  should  be 
set  aside  without  evidence  showing  such  to 
be  the  case.     Southard  v.  Perry,  89  D.  587. 

Defendant  in  execution  pointing  out  whole 
of  tract  to  be  levied  on  and  sold  under  the 
execution  is  estopped  to  deny  the  title  of  the 
purchaser  on  the  ground  that  the  levy  was 
excessive.     Cornelius  v.  Burford,  91  D.  309. 

3.  When  invalid.  —  Sale  of  an  estate  worth 
ten  thousand  dollars  to  satisfy  a  debt  of  one 
hundred  dollars,  where  the  property  is  so 
situated  that  a  portion  of  it  can  be  conve* 
niently  sold  separately  for  enough  to  satisfy 
the  debt,  is  fraudulent,  and  will  be  set  aside 
on  motion  of  a  subsequent  execution  creditor 
injured  thereby.  Graff  v.  Jones,  22  D.  545. 
S.  P.,  Reed  v.  Carter,  26  D.  422. 

Sale  of  divers  distinct  tracts  en  masse, 
though  lying  in  the  same  town,  is  prima  facie 
void,  on  a  motion  to  vacate  it  NesUtt  v. 
Dallam,  28  D.  236. 

Sale  of  several  lots  en  masse  on  an  execu- 
tion for  a  small  sum,  so  as  to  defeat  a  mort- 
gage whose  lien  is  subject  to  that  of  the 
judgment  on  which,  the  execution  issued,  but 
is  prior- to  the  liens  of  other  executions  in 
the  sheriff's  hands,  is  a  fraud  on  the  mort- 
gage,    lb. 

It  is  scarcely  possible  to  make  a  fair  sale 
of  property  for  full  value,  the  sale  being  in 
gross,  pursuant  to  a  levy  upon  a  mass  of 
property,  without  any  specific  description, 
and  embracing  undefined  and  unascertained 
interests.  And  the  fact  of  such  sale,  under 
such  a  levy,  in  connection  with  the  fact  that 
the  purchaser  was  the  attorney  of  the  plain- 
tiff in  execution,  having  control  of  the  exe- 
cution and  levy,  is  sufficient  to  annul  the 
sale,  or  to  constitute  the  purchaser  a  trus- 
tee, holding  the  title  in  trust  for  the  parties 
concerned.     Jones  v.  Martin,  80  D.  641. 

4.  When  and  how  eel  aside. — Division  of 
property  for  purposes  of  sale,  when  such 
property  is  not  susceptible  of  division  with- 
out injury  to  the  debtor,  is  such  abuse  of  the 
process  of  the  court  as  requires  the  sale  to 
be  set  aside.  McLean  County  Bank  v.  Flagg, 
83  D.  224;  Bunker  v.  Band,  88  D.  684. 

Sales  in  mass  of  distinct  parcels  of  real  es- 
tate may  be  Bet  aside  on  motion,  or  by  a 
bill  in  chancery.     Rector  v.  Hartt,  41  D.  650. 

Sale  of  a  quarter-section  of  land  for  $567, 
under  an  execution  for  eighty  dollars,  will 
not  be  treated  as  fraudulent  or  invalid,  after 
the  lapse  of  ten  years.    Doe  v.  Rue,  29  D.  368. 

A  motion  to  set  aside  sheriff 's  sale  of  land, 
because  it  was  not  made  in  separate  tracts 
or  parcels,  conies  too  late  from  the  judgment 
debtor  after  the  period  for  redemption  has 
passed,  and  where  there  is  no  evidence  of 
fraud,  injury,  mistake,  or  illegality,  outside 
the  mere  return  of  the  sheriff.  Qri*wold  v. 
Btoughton,  84  D.  407;  Raymond  v.  Holborn, 
99  D.  105. 
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The  defendant  in  execution  cannot  com- 
plain of  the  sheriff's  sale  of  property  in 
lump,  unless  he  alleges  and  proves  that  ho 
vainly  required  the  sheriff  to  sell  it  in  dis- 
tinct and  separate  parts.  Taylor  v.  Graham, 
89  D.  699. 

87.  Sales  of  mortgaged  or  aliened 
land.*  —  Where  a  judgment    debtor    has 
various  pieces  of   property  affected  by  the 
judgment  lien,  if  he  alienate  one  piece,  it  is> 
not  to  bo  charged    until    the    others    not 
alienated    have    been    subjected,    provide** 
they  still  remain  in  reach  of  the  execution. 
If  all  be  alienated,  each  is  liable  to  the  sat- 
isfaction of   the  judgment  in  the    inverse 
order  of  alienation.     Agricultural  Bank  v. 
Pallen,  47  D.  92.     S.  P.,  Stoney  v.  ScJtuUz, 
27  D.  429;  McClung  v.  Beirne,  34  D.    739; 
Commercial  Bank  v.  Western  Reserve  Bank, 
38  D.  739. 

An  equity  of  redemption  in  land  conveyed 
in  trust  by  a  judgment  debtor  must  first  be 
sold  to  satisfy  a  judgment  before  recourse 
can  be  had  to  aliened  lands.  McClung  v. 
Beh-ne,  34  D.  739. 

Bill  by  an  alienee  of  land  of  judgment 
debtor  must  show  that  there  is  other  prop- 
erty liable  to  the  satisfaction  of  the  judg- 
ment before  that  for  which  the  exemption  is 
claimed  by  the  alienee.  Agricultural  Bank 
v.  Patten,  47  D.  92. 

The  title  to  a  mortgage  or  to  the  note  se- 
cured by  it  does  not  pass  by  execution  sale 
of  land  upon  which  toe  mortgage  is  given. 
King  v.  Cushman,  89  D.  366. 

Sale  under  execution  against  both  mort- 
gagor and  mortgagee  of  laud  passes  only  the 
interest  of  the  mortgagor  subject  to  the  mort- 
gage,    lb. 

The  equity  to  control  the  order  in  which 
properties  shall  be  takon  to  satisfy  judgment 
is  an  equity,  not  against  the  judgment*  but 
against  the  execution.  McCormicVs  Appeal* 
98  D.  191. 

Where  a  judgment  debtor  owning  two  lots 
subject  to  the  lien  of  the  judgment  sells  one 
of  them,  and  the  judgment  u  revived  gen- 
erally, the  vendee  of  the  lot  sold  will  not 
be  precluded  from  asking  that  the  judgment 
be  satisfied  from  other  lands  of  the  vendor. 
76. 

88.  Sales  of  chattels  — In  mass  or 
in  parcels.  —  Chattels  cannot  be  sold  en 
masse,  except  under  special  circumstances, 
but  the  sheriff  should,  as  nearly  as  possible, 
conduct  such  sale  as  a  prudent  man  would 
do  in  selling  his  own  property.  McLeod  v. 
Pearce,  11  D.  742. 

Sale  of  a  portion  of  a  mass  of  personal 
property  is  not  complete,  nor  the  title  of  the 
vendor  divested,  before  there  has  been  a 
separation  and  a  delivery  of  the  lot  sold. 
Dunlap  v.  Berry,  39  D.  413. 

*  Duty  of  sheriff  to  inform  purchaser  of  the  ex- 
igence of  prior  encumbrances,  see  uuta,  41  D. 
143,144. 
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Utter  is  ibona&de  purchaser  without  notice. 
Barmr.  Meed*  49  D.  390. 

Defendant*  may  agree  among  themselves 
to  bid  an  amount  sufficient  to  save  thena- 
*dres  harmleas  from  liability,  and  the  sale 
should  stand,  notwithstanding  it  may  have 
unred  greatly  to  their  benefit.  Stewart  v. 
$ma*e*,1tt  D.  392. 

To  render  a  sale  fraudulent,  there  must  be 
ft  conspiracy  to  depress  the  bidding.     lb. 

98.  Effect  of  inadequacy  of  price.  — 
Inadequacy  of  price  is  not  of  itself  sufficient 
to  set  aside  a  sale  of  lands  under  an  ex- 
ecution. Stockton  ▼.  Otoings,  12  D.  302; 
Oreetutp  v.  Stoker,  52  D.  474;  Swires  v. 
Bndtcrlinc,  80  D.  601;  where  there  have 
been  no  unfair  means  employed  to  prevent 
competition.  Coieman  v.  Bank  of  Hamburg, 
49  D.  671;  yet  it  is  a  circumstance  that  will 
be  considered  and  weighed  with  other  circum- 
stances from  which  fraud  may  be  inferred. 
Blijkt  v.  Tobin,  18  D.  219;  Smith  v.  Randall, 
65  D.  475.  A  grossly  inadequate  price  is 
ft  strong  circumstance  to  show  fraud.  Crary 
▼.  Spmgue,  27  D.  110. 

A  sals  of  realty  for  one  fifth  of  its  value 
fanishes  intrinsic  evidence  of  irregularity 
ftftd  unfairness,  upon  which,  when  connected 
with  other  irregularities,  the  sale  may  be 
nested.    Nesbtit  v.  Dallam,  28  D.  236. 

A  sale  will  not  be  set  aside  because  some 
ef  the  property  disposed  of  might  have  sold 
below  its  value.     Allen  v.  Cole,  69  D.  416. 

The  difference  between  $165,  the  sum  bid, 
■ad  $600,  its  actual  value,  is  not  so  great  as 
per  ee  to  render  the  sale  void.  Bowie*  ▼. 
Homy,  83  D.  315. 

The  question  as  to  whether  a  levy  was  ez- 
asrive,  and  whether  the  price  paid  at  the 
ale  was  grossly  inadequate,  should  be  sub- 
mitted to  the  jury.  In  considering  this 
question,  they  are  properly  instructed  that 
thay  should  consider  what  encumbrances,  if 
■■J,  there  were  upon  the  property,  and  the 
embarrassments  and  suspicions  that  had 
l»en  thrown  around  the  title  by  appellant. 
Afcr  v.  Clepper,  84  D.  591. 

A  sale  will  be  inferred  to  be  fraudulent 
boa  slight  additional  circumstances,  when 
fa  disproportion  between  the  price  and  the 
**lne  of  the  property  is  enormous;  and  it  is 
not  necessary,  to  authorize  the  interposition 
of  the  court,  that  these  circumstances  lead 
to  the  conclusion  of  actual  fraud  on  the  part 
of  too  purchaser.  ChamUee  v.  Tarbox,  84 
D.6H. 

An  execution  sale  of  lands  will  not  be  set 
•ads  for  inadequacy  of  price  alone,  eape- 
•aUy  when  it  is  subject  to  a  year's  redemp- 
tion, of  which  the  execution  debtor  does  not 
ftvail  himself.     Campau  v.  Godfrey,  100  D. 

99.  Proceedings  to  set  aside  or  va- 
<**  aula.  —  1.  Belief  m  equity.  —  Equity 
bis  jurisdiction  to  set  aside  sales  of  land 
*adet  execution,  where  fraud  exists!  but  in  I 


so  doing  it  does  not  act  as  a  revising  court 
over  the  records  of  a  court  of  law  in  execut- 
ing their  process,  but  it  will  treat  all  the 
proceedings  at  law  as  valid,  although  er 
roneous,  and  will  relieve  against  the  conse- 
quence thereof,  because  the  rights  acquired 
thereby  cannot  be  retained  in  conscience, 
but  the  purchaser  will  not  be  compelled  to 
do  equity  until  he  receives  equity.  Blight 
v.  ToUn,  18  D.  219. 

The  relief  granted  by  equity  in  such  cases 
is  not  limited  to  the  period  provided  by 
statute  within  which  courts  of  law  may  cor- 
rect the  abuse  of  its  process.     76. 

In  a  suit  to  set  aside  a  sheriff  s  sale  on  the 
ground  of  fraud,  all  parties  jointly  parti- 
cipating or  implicated  m  the  fraud  are  prop- 
erly joined.     Teas  v.  McDonald,  65  D.  65. 

Equity  will  not  set  aside  a  sale  on  a  mere 
general  charge  of  fraud,  without  specifica- 
tion of  fraudulent  acts.  Kilyo  v.  Castleberry, 
95  D.  406. 

Equity  has  no  jurisdiction  over  defects 
and  irregularities  in  a  sale  made  by  the 
sheriff;  they  are  cognisable  only  in  the  court 
from  which  the  execution  issued,  and  to 
which  the  return  was  made.  Wilson  v.  Mil- 
ler, 96  D.  568. 

2.  Motion  to  set  aside.  --Several  years' 
delay  of  a  motion  to  set  aside  an  execution 
sale  by  the  plaintiff  in  execution,  because 
the  sale  was  made  to  a  deputy  of  the  sheriff 
at  an  undervalue  after  the  deputy  had  for- 
bidden the  sale  at  the  instance  of  the  de- 
fendant, will  bar  relief,  where  the  plaintiff 
had  sufficient  knowledge  of  the  facts  to  put 
him  on  inquiry.  Daniel  v.  ModaweU,  58  D. 
260. 

A  party  cannot  move  a  second  time,  and 
on  other  grounds,  to  set  aside  a  sale  after  a 
reversal  on  appeal  of  an  order  granting  a 
former  motion,  unless  at  the  time  of  the  re- 
versal he  obtains  leave  from  the  appellate 
court  to  renew  the  motion.  Corwith  v.  State 
Bank,  78  D.  719. 

A  sale  under  execution  can  either  be  set 
aside  or  confirmed,  but  not  modified,  under 
section  449  of  the  Kansas  Compiled  Laws. 
Bern  v.  Hints,  89  D.  594. 

A  sale  of  land  under  execution  may  be  set 
aside  as  invalid,  on  motion,  for  the  fraud- 
ulent conduct  of  the  officer  making  it,  or  a 
combination  between  the  judgment  creditor 
and  a  third  person  to  prevent  competition; 
but  a  decision  either  way  upon  such  motion 
will  not  affect  the  ultimate  rights  of  the  par- 
ties, nor  be  a  bar  to  an  action  to  determine 
the  ownership.    lb. 

A  void  execution  sale  of  property  may  be 
set  aside  on  motion  without  proof  of  tender 
to  the  purchaser  of  the  amount  of  his  bid. 
Osborn  v.  Cloud,  92  D.  413. 

Plaintiff  is  not  bound  to  appeal  from  a 
void  order  directing  a  sale  of  property  levied 
upon,  but  may  obtain  relief  by  motion  to  set 
aside  the  sale.    lb. 
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erty  sold  at  the  first  offering  for  cash,  in  oasa 
of  forced  alienatioa  for  the  satisfaction  of 
debts;  bat  the  waiver,  in  such  ease,  must  be 
in  more  solemn  and  authentic  form  than  that 
of  a  mere  promissory  note.  Levieks  v.  Walker, 
77  D.  187. 

Failure  to  appraise  land  on  the  day  of  sale, 
under  execution,  as  required  by  the  plain 
terms  of  the  statute,  is  not  obviated  by  a 
previous  appraisement,  and  renders  the  sale 
irregular,  erroneous,  and  voidable,  but  not 
void.     Ayrt$  v.  Duprey,  86  D.  657. 

91.  Appointment  of  appraisers.  — 
An  officers  return  of  a  levy  upon  land, 
which  does  not  show  by  whom  the  appraisers 
were  appointed,  is  void,  and  no  title  passes 
by  a  sale  in  pursuance  of  such  levy.  Ban- 
ister v.  Higginson,  32  D.  134. 

Parol  evidenoe  is  not  admissible  to  show 
that  such  appraisers  were  appointed  as  re- 
quired by  law.     lb. 

An  amendment  of  such  return  by  showing 
by  whom  the  appraisers  were  appointed  will 
not  be  permitted  if  the  rights  of  third  per- 
sons will  be  affected  thereby.    lb. 

The  officer  is  excused  from  calling  on  the 
debtor  to  choose  appraisers,  where  the  record 
shows  that  euch  debtor  resides  without  the 
state,  and  that  there  is  no  attorney.  Oilman 
v.  Thompson,  34  D.  714. 

Reasonable  notice  to  debtors  to  choose  ap- 
praiser will  be  presumed  by  the  court  from 
the  sheriff's  return  that  such  notice  was 
given.    Dtoinel  ▼.  Soper,  52  D.  643. 

A  statute  making  it  the  duty  of  the  officer 
to  cause  land  levied  on  to  be  valued  before 
sale  gives  no  right  to  plaintiff  or  defendant 
to  select  an  appraiser;  and  if  the  officer  per- 
mits this,  it  is  merely  a  courtesy  on  his  part, 
and  not  the  discharge  of  « legal  duty.  Knight 
▼.  Wldtman,  99  D.  652. 

The  qualification  of  appraisers  may  be 
shown  either  by  the  appraisers'  certificate, 
or  by  the  officer's  return,  where  the  statute 
requiring  property  levied  on  to  be  valued  be- 
fore sale  does  not  require  the  certificate  of 
the  officer  who  qualifies  the  appraisers  to  ac- 
company the  written  appraisement.     /&, 

92.  Powers  of  appraisers.  —The  valna- 
ation  of  appraisers  of  property  seized  on  exe- 
cution, under  the  statute,  has  nothing  what- 
ever to  do  with  the  levy;  it  in  no  respect 
lessens  or  increases  the  responsibility  of  the 
sheriff.     Lawson  v.  State,  50  D.  238. 

Shares  of  joint  debtors  holding  estate  in 
common  need  not  be  appraised  separately. 
Zhninel  v.  Soper,  52  D.  643. 

93.  Sales  for  cash  or  on  credit. — 
Credit  on  sheriffs'  sales  is  unknown  to  the 
law.     Oorham  v.  Gale,  17  D.  549. 

The  judgment  creditor  may  waive  the  pay- 
ment of  the  bid,  and  receipt  for  the  purchase- 
money  without  payment  in  cash,  and  if  so 
the  sale  is  valid.     Baudm  v.  RoUff,  14  D.  181. 

Objection  to  the  sale,  because  on  credit, 
cannot  be  made  after  the  party  objecting 


has  confirmed  it  by  his  own  acta     Took*  ▼. 
GridUy,  41  D.  628. 

A  sheriff  is  liable  in  an  action  of  asstsmpsU 
for  the  amount  of  goods  sold  by  him  under 
a  venditioni  exponas,  though  the  purchaser  to 
whom  the  goods  are  delivered  refuses  to  pay 
for  them.  If  he  delivers  the  goods  seized 
and  sold  without  receiving  the  money,  he 
is  answerable  for  the  amount.  Denton  v. 
Livingston,  6  D.  264. 

94.  Validity  of  execution  sales,  gen- 
erally. —  1.  Oeneral  principles,  —  It  is  not 
necessary  that  there  should  be  an  actual 
delivery  and  change  of  possession  of  personal 
property  sold  under  execution  to  render  the 
sale  valid;  the  publicity  of  the  sale  dispenses) 
with  the  necessity  of  a  delivery.  Oreathouse 
v.  Brown,  17  D.  67. 

The  regularity  of  proceedings  by  which 

Sersonal  property  is  attached  and  sold  on- 
er execution  is  to  be  determined  by  the 
laws  of  the  state  in  whioh  such  proceedings 
are  had.     French  v.  Hall,  32  D.  341. 

The  validity  of  a  sale  of  personal  property 
depends  upon  the  laws  of  the  government 
where  it  is  made  and  the  property  delivered. 
lb» 

A  sale  of  land  under  a  void  execution  is 
void.     Walker  v.  Marshall,  45  D.  502. 

The  sheriff  must  sell  property  levied  on  as 
the  law  directs,  or  his  deed  can  convey  no 
title  to  the  purchaser.  Owen  v.  BarksdcUe, 
47  D.  348. 

An  execution  sale  is  unlawful  if  not  made 
so  as  to  bring  the  best  price,  unless  the  par- 
ties consent  to  a  sale  in  some  other  way. 
8tate  v.  Morgan,  47  D.  329. 

A  sale  under  execution  by  a  sheriff  who 
has  an  interest  in  the  judgment  is  null  and 
void,  and  in  such  a  case  the  assignment  of 
all  his  interest  in  the  judgment  by  the 
sheriff,  before  he  sold  the  land,  makes  no 
difference,  as  he  still  continues  the  owner  of 
it    Collate  v.  McLeod,  49  D.  376. 

The  fact  that  a  boat's  husband  has  power 
to  sell  the  whole  of  her  does  not  authorise 
the  sheriff  to  do  the  same  under  an  execution 
against  him,  nor  to  do  more  than  to  sell  his 
share  as  a  part  owner.  Hopkins  v.  Forsyth, 
53  D.  513. 

The  distinction  between  sales  under  a 
special  power  and  sheriffs'  sales  on  execution 
from  courts  of  general  jurisdiction  is,  that 
as  to  the  former  the  execution  of  the  power 
must  show  on  its  face  that  the  statute  was 
strictly  complied  with,  as  in  tax  collectors' 
and  administrators'  sales,  while  as  to  sheriffs' 
sales  it  is  otherwise.  Brooks  v.  Roonty,  56 
D.  430. 

Sheriffs'  sales  have  been  held  to  be  void 
only  in  cases  where  either  there  was  no 
judgment  to  sustain  the  execution,  or  where 
the  officer  exoeeded  his  power  by  selling 
more  land  than  was  required  for  the  pay- 
ment of  the  amount  due  on  the  execution. 
Walker  v.  McKnight,  61  D.  190. 
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A  sheriff's  sale  is  valid  if  mads  for  the 
statutory  price.    Sydnor  v.  Robert*,  66  D.  84. 

Sale  under  a  dormant  execution  is  null 
and  void.     Godbold  v.  Lambert,  70  D.  192. 

A  written  surrender  of  land  by  the  judg- 
ment debtor,  to  be  sold  by  the  sheriff  under 
an  execution  which  is  void,  imparts  no 
validity  to  such  illegal  execution  and  sale. 
Gtoghegan  v.  Ditto,  74  D.  413. 

Where  a  sheriff  having  several  executions 
against  a  debtor  in  his  hands,  one  of  which 
is  satisfied,  sells  certain  property  of  the 
debtor  under  the  satisfied  execution,  the  sale 
is  not  void  because  of  the  vitality  of  the 
other  write.  A  sheriff's  sale  will  not  be 
void  because  he  attributed  it  to  a  power 
which  he  did  not  have,  if  it  can  be  supported 
by  any  power  or  authority  which  he  in  fact 
has,  as  the  law  will  refer  it  to  such  actual 
power  or  authority.  McKnight  v.  Gordon, 
94  D.  164. 

2.  Sale  upheld,  jf  possible.  —  A  sale  under 
two  executions,  one  of  which  is  inoperative, 
and  the  other  good,  will  be  referred  to  the 
litter,  and  upheld.  Ortgg  v.  Big/tarn,  26  D. 
131. 

The  prima  fade  presumption  is,  that  offi- 
cer selling  property  under  execution  has 
discharged  his  duty  according  to  the  requi- 
sitions of  the  law.    Howard  v.  North,  61  D. 

;g9. 

A  sale  under  an  execution  which  is  void- 
able only,  but  not  void,  is  valid  even  when 
made  to  a  purchaser  with  notice  of  the  fact, 
where  there  is  no  fraud.  Mace  v.  Dutton,  62 
D.  510. 

2b  Sale  under  void  or  satisfied  judgment.  — 
A  valid  judgment  is  necessary  to  support  a 
•ale  under  an  execution  or  order  of  sale,  and 
without  it  the  title  is  not  divested.  Lowry 
v.  ErwiM,  39  D.  666. 

A  sale  under  a  satisfied  judgment  is  void, 
nor  can  it  be  made  effectual  by  the  pur- 
chaser s  amrigning  his  certificate  to  a  bona 
fide  purchaser  for  value  and  without  notice. 
Wood*.  Colvin,  38  D.  698. 

A  sale  under  a  satisfied  judgment  is  gen- 
erally only  voidable,  but  is  void  against  one 
who  purchases  with  notioe  and  in  bad  faith. 
Reed  v.  Austin,  46  D.  336. 

The  sale  will  be  valid,  although  part  of 
the  debt  may  have  been  paid,  if  there  be  a 
judgment*  and  the  execution  conforms  to  it 
substantially,  and  if  the  payment  does  not 
constitute  a  part  of  the  judgment*  or  has  not 
been  indorsed  upon  the  execution.  Walker 
v.  McKmajU,  61  D.  190. 

A  sale  is  valid,  where,  the  execution  not 
having  been  returned,  the  only  evidence  of 
its  amount*  and  of  the  sum  for  which  the 
lead  was  sold,  is  furnished  by  the  sheriff  s 
deed,  which  does  not  show  that  any  credit 
was  indorsed  upon  the-  execution  therein 
recited,  nor  that  the  sheriff  sold  the  land  for 
a  sum  exceeding  the  amount  he  was  author- 
ised to  make,     lb. 


EXECUTION,  I,  1 
Decisions  and 


▼oil 


1427 
I. 


fi 


95.  Effect  of  fraud  or  collusion.  — 
1.  General  rule*.  —  A  sheriff  s  sale  devoid  of 
ood  faith  is  void.     Trimble  v.  Turner,  63 

.90. 

Courts  are  inclined,  from  considerations  of 
policy,  to  uphold  judicial  sales,  but  this 
policy  will  not  go  so  far  as  to  sustain  them 
where  they  have  been  conducted  with  bad 
faith  and  collusion.  Stewart  v.  Severance,  97 
D.  392. 

An  execution  sale  made  to  defraud  prior 
or  subsequent  purchasers  is  void,  and  cannot 
prevail  over  the  title  of  a  subsequent  pur- 
chaser from  the  defendant  in  execution. 
Reynolds  v.  Vilas,  76  D.  238. 

A  sale  of  property  under  execution,  so 
^proportioned  in  value  to  the  amount  to 
be  raised  as  to  create  the  presumption  of 
fraud  or  reckless  indifference  to  the  obliga- 
tions of  his  trust  on  the  part  of  the  officer, 
would  be  void.  Cornelius  v.  Burford,  91 D.  309. 

2.  What  sales  are  fraudulent,  —  A  sher- 
iff *s  sale  is  fraudulent  if  made  for  specie 
without  notice  that  it  will  be  so  made,  be- 
fore the  day  of  sale,  where  the  creditor  a 
object  is  to  obtain  the  property  for  less  than 
it  is  worth,  and  where  it  appears  that  a  bona 
fide  bid  was  made,  in  current  bills  of  three 
times  the  amount*  in  specie,  for  which  the 
property  was  sold.     Farr  ▼.  Sims,  24  D.  396. 

Where  a  sale  is  made  on  a  number  of  exe- 
cutions, some  of  which  have  been  previously 
paid,  there  being  no  relation  of  principal  ana 
surety  between  the  judgment  debtors,  as  to 
those  so  paid,  or  even  when  such  relation 
exists,  if  the  paid  executions  are  made  use 
of*  to  deter  competition,  or  to  swell  the  con- 
sideration so  as  to  delay  or  defraud  other 
creditors,  such  sale  is  wholly  void;  for  a  sale 
based  partly  on  a  fair  and  partly  on  a  color- 
able or  fraudulent  consideration  is  within 
the  statute  of  frauds.  Floyd  v.  Goodwin,  29 
D.  130. 

A  sheriff's  sale,  made  with  no  bidders  or 
by-standers  present,  except  the  plaintiff,  is 
collusive  and  invalid.  McMichael  v.  McDer* 
mott,  66  D.  660. 

Misrepresentations  by  the  judgment  cred- 
itor that  his  judgment  u  a  first  hen  on  prop- 
erty will  prevent  the  recovery  of  the  purchase 
price  in  an  action  by  the  sheriff  against  a 
purchaser  who  purchased  the  property  at 
execution  sale  upon  the  faith  of  these  mis- 
representations, whether  they  were  willfully 
or  ignorantly  made.  Webster  v.  Baworth,  68 
D.  287. 

3.  Leaving  property  sold  in  debtor's  posses- 
sion. — Permitting  property  sold  on  execu- 
tion to  remain  in  the  hands  of  the  judgment 
debtor  is,  of  itself,  no  evidence  of  fraud;  but 
it  does  not  exclude  fraud,  and  may  be  a  cir- 
cumstance, connected  with  others,  to  show 
its  presence.  McMichael  v.  McDermoU,  65 
D.  660.     S.  P.,  Farr  v.  Shns,  24  D.  396.* 

*  Retention  of  posiesaion  of  chattel!  sold,  ses 
note,  IAD.  671,671 
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Where  the  purchaser  leaves  the  property 

Surchased  in  the  possession  of  the  execution 
ebtor  for  two  years  or  more,  it  is  evidence 
that  the  sale  was  at  least  prima  facie  fraudu- 
lent as  to  creditors.  Siovall  v.  Farmers'  etc* 
Bank,  47  D.  85. 

Continued  possession  of  personal  property, 
after  the  sale,  by  the  former  owner,  is  pre- 
sumptive evidence  of  fraud,  and  becomes  con- 
clusive, unless  the  vendee  shows  that  the  sale 
was  made  in  good  faith,  and  without  intent 
to  defraud  creditors.  Kuybendall  ▼.  McDon- 
ald, 67  D.  212. 

Leaving  the  execution  debtor  in  possession 
does  not  render  the  sale  fraudulent  as  against 
a  bona  fide  purchaser  who  is  a  stranger  to  the 
record,  but  where  the  plaintiff  in  the  execu- 
tion is  the  purchaser,  and  leaves  the  debtor 
in  possession,  he  must  show  that  there  was  a 
fair  and  honest  judgment,  and  that  it  was 
not  a  contrivance  to  hinder  or  defraud  cred- 
itors.    Floyd  v.  Goodwin,  29  D.  130. 

4.  Purchaser,  when  chargeable  wWi  notice  of 
fraud.  —  An  innocent  purchaser  at  a  sale, 
fraudulently  made  for  specie  without  notice, 
is  affected  by  the  fraud,  and  cannot  set  up 
his  purchase  to  the  injury  of  a  creditor  of 
the  execution  debtor.  Farr  v.  Sim*,  24  D. 
896. 

The  sheriff  is  the  agent  of  the  purchaser 
at  a  sale  on  execution,     lb, 

A  purchaser  having  notice  of  the  facts  ren- 
dering a  sheriff's  sale  fraudulent  is  charge- 
able with  actual  fraud,     fb. 

Anything  putting  a  purchaser  on  inquiry 
is  notice  in  equity.    lb. 

A  fraudulent  execution  sale,  procured  by 
a  combination  between  the  debtors  and  oth- 
ers to  defeat  the  claim  of  a  lien  creditor,  is 
void  as  to  him,  where  the  purchaser  has  no- 
tice of  his  claim.  Crary  v.  Sprague,  27  D. 
110. 

A  subsequent  execution  purchaser  may 
show  fraud  in  a  prior  execution  sale  of  the 
same  land,  whereby  the  prior  purchaser  pre- 
vented competition,  and  obtained  the  land 
at  a  nominal  price,  in  trespass  to  try  title, 
without  having  the  prior  sale  set  aside;  and 
the  finding  of  fraud  by  the  jury,  in  such  a 
case,  will  not  be  disturbed.  Martin  v.  Ban' 
lett,  57  D.  770. 

5.  When  not  so  chargeable, — Fraud  in  a 
sheriff's  sale  does  not  prejudioe  an  innocent 
purchaser  at  the  sale,  nor  even  the  innocent 
vendee  of  a  purchaser  mala  fide.  Kean  v. 
NewaU,  14  D.  321. 

A  vendee,  without  notice  of  a  fraudulent 
purchase  at  sheriff's  sale,  is  not  affected 
thereby,  but  the  purchaser  under  the  execu- 
tion must  account  for  the  proceeds  of  his  sale 
to  the  former  owner.  Blight  v.  Tobin,  18 
D.  219. 

Defendants  in  execution  may,  within  rea- 
sonable time,  set  aside  sales  tainted  with 
fraud  by  appropriate  action  therefor;  but 
subsequent  purchasers   without   notice   of 
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fraud,  and  purchasing  before  action  brought 
to  annul  the  sale,  wul  acquire  a  good  title. 
Sydnorv.  Bolierte,  85  D.  84;  Spimiler  v.  At- 
kinson, 56  D.  755. 

96.  Effect  of  irregularity.  —  1.  Gen- 
eral rules, — Mere  irregularity  m  an  execu- 
tion sale  does  not  avoid  it.  Newton  v.  State 
Bank,  58  D.  363;  but  a  sale  npon  another 
day  than  that  provided  by  law  will,  unless 
consented  to  by  the  execution  creditor.  His 
being  present  at  the  sale,  choosing  valuers 
of  the  land,  and  not  objecting,  is  an  im- 
plied consent.  Casey  v.  Gregory,  56  D.  581. 
And  the  rule  has  no  application  where  a  sal* 
has  been  made  of  something  which  the  sher- 
iff had  no  authority  to  sell.  And  the  at- 
tempt to  obtain  possession  of  the  thing  sold, 
in  such  cases,  may  be  resisted  by  showing 
that  the  sheriff  had  no  authority  to  make  the 
sale.     Harris  v.  Murray,  86  D.  268. 

The  grantee  in  a  fraudulent  conveyance  is 
not  bound  by  a  sheriff 's  sale  of  the  property, 
if  the  sheriff's  sale  was  irregular  ana  void. 
McNeeley  v.  Hart,  49  D.  404. 

The  effect  of  irregularities  in  sheriffs* 
sales  discussed.  Minor  v.  Notches,,  43  D. 
488. 

2.  Various  non-fatal  irregularities.  —  Fail- 
ure of  entry  of  each  levy,  where  a  sheriff 
holds  several  executions,  will  not  invalidate 
a  sale  though  made  under  snob  executions, 
end  for  their  satisfaction.  Maddox  v.  Sul- 
Tvan,  44  D.  234. 

Omission  to  indorse  the  return  on  the  ex- 
ecution is  a  mere  irregularity,  and  may  be 
supplied  at  any  time.  Ingram  v.  Belk,  47  D. 
591. 

Omission  to  give  notice  of  execution  to  a 
non-resident  judgment  debtor,  required  by 
the  Missouri  act  of  March  12, 1849,  does  not 
ipso  facto  annul  the  sale  on  execution,  but 
proper  relief  will  be  administered  to  the 
party  injured  according  to  the  circumstances 
of  the  case.     Hobein  v.  Murphy,  64  D.  194. 

Where  the  officer  takes  property  of  one  of 
three  judgment  debtors  under  a  writ  and 
sells  it,  if  he  makes  a  mistake  as  to  the 
debtor  who  owns  it,  the  sale  will  neverthe- 
less be  valid  if  the  property  is  otherwise 
fully  described.  Swires  v.  Brotherline,  80  D. 
601. 

97.  Effect  of  combinations  among' 
bidders.  —  A  sheriff 's  sale  at  auction,  under 
execution,  where  puffers  are  employed,  or  a 
combination  of  bidders  is  formed  for  the 

Eurpose  of  stifling  competition,  is  void  at 
iw,  and  a  deed  executed  in  pursuance  of  it 
conveys  no  title;  but  an  association  of  bid- 
ders fairly  formed,  because  of  the  magni- 
tude of  the  purchase,  or  for  other  proper 
cause,  does  not  vitiate  such  sale.  Smith  ▼• 
Greenlee,  18  D.  564. 

A  purchaser  at  an  execution  sale  obtain- 
ing land  at  a  great  sacrifice  by  means  of  a 
fraudulent  combination  gets  no  title,  and 
can  convey  none  to  another,  although  the 
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Utter  is  a  6ona /We  purchaser  without  notice. 
Barnes  ▼.  Meed*  49  D.  390. 

Defendants  may  agree  among  themselves 
to  bid  an  amount  sufficient  to  save  them- 
#<lves  harmiess  from  liability,  and  the  sale 
should  stand,  notwithstanding  it  may  have 
iiinred  greatly  to  their  benefit.  Stewart  v. 
Severance,  97  D.  392. 

To  render  a  sale  fraudulent,  there  must  be 
a  conspiracy  to  depress  the  bidding.     lb. 

98.  Effect  of  inadequacy  of  price.  — 
Inadequacy  of  price  is  not  of  itself  sufficient 
to  set  aside  a  sale  of  lands  under  an  ex- 
ecution, Stockton  v.  Owing*,  12  D.  302; 
Greenup  v.  Stoker,  52  D.  474;  Swires  v. 
Broiherline,  80  D.  601;  where  there  have 
been  no  unfair  means  employed  to  prevent 
competition,  Coleman  v.  Bank  of  Hamburg, 
49  D.  671;  yet  it  is  a  circumstance  that  will 
be  considered  and  weighed  with  other  circum- 
stances from  which  fraud  may  be  inferred. 
Blight  v.  Tobin,  18  D.  219;  Smith  v.  Randall, 
65  D.  475.  A  grossly  inadequate  price  is 
a  strong  circumstance  to  show  fraud  Crary 
v.  Sprayue,  27  D.  110. 

A  safe  of  realty  for  one  fifth  of  its  value 
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intrinsic  evidence  of  irregularity 
and  unfairness,  upon  which,  when  connected 
with  other  irregularities,  the  sale  may  be 
vacated.     NesbiU  v.  Dallam,  28  D.  236. 

A  sale  will  not  be  set  aside  because  some 
of  the  property  disposed  of  might  have  sold 
below  its  value.    Allen  v.  Cole,  59  D.  416. 

The  difference  between  $165,  the  sum  bid, 
end  96001,  its  actual  value,  is  not  so  great  as 
perse  to  render  the  sale  void.  SowUs  ▼. 
Harvey,  83  D.  315. 

The  question  as  to  whether  a  levy  was  ex- 
"ve,  and  whether  the  price  paid  at  the 
grossly  inadequate,  should  be  sub- 
mitted to  the  jury.  In  eonsiderins  this 
question,  they  are  properly  instructed  that 
they  should  consider  what  encumbrances,  if 
any,  there  were  upon  the  property,  and  the 
embarrassments  and  suspicions  that  had 
been  thrown  around  the  title  by  appellant. 
Baker  ▼.  Clepper,  84  D.  591. 

A  sale  will  be  inferred  to  be  fraudulent 
from  slight  additional  circumstances,  when 
the  disproportion  between  the  price  and  the 
value  of  the  property  is  enormous;  and  it  is 
not  necessary,  to  authorize  the  interposition 
of  the  court,  that  these  circumstances  lead 
to  the  conclusion  of  actual  fraud  on  the  part 
of  the  purchaser.  ChamUee  v.  Tarbox,  84 
D.  614. 

An  execution  sale  of  lands  will  not  be  set 
aside  for  inadequacy  of  price  alone,  espe- 
cially when  it  is  subject  to  a  year  s  redemp- 
tion, of  which  the  execution  debtor  does  not 
avail  himself.  Campau  v.  Godfrey,  100  1). 
133. 

99.  Proceedings  to  set  aside  or  va- 
cate sale.  —  h  Belief  in  equity.  —  Equity 
has  jurisdiction  to  set  aside  sales  of  land 
lader  execution,  where  fraud  exists!  but  in  I 


so  doing  it  does  not  act  as  a  revising  court 
over  the  records  of  a  court  of  law  in  execut- 
ing their  process,  but  it  will  treat  all  the 
proceedings  at  law  as  valid,  although  er 
roneous,  and  will  relieve  against  the  conse- 
quence thereof,  because  the  rights  acquired 
thereby  cannot  be  retained  in  conscience, 
but  the  purchaser  will  not  be  compelled  to 
do  equity  until  he  receives  equity.  Blight 
v.  Tobin,  18  D.  219. 

The  relief  granted  by  equity  in  such  cases 
is  not  limited  to  the  period  provided  by 
statute  within  which  courts  of  law  may  cor- 
rect the  abuse  of  its  process,     2b, 

In  a  suit  to  set  aside  a  sheriff 's  sale  on  the 
ground  of  fraud,  all  parties  jointly  parti* 
cipating  or  implicated  m  the  fraud  are  prop- 
erly joined.     Teas  v.  McDonald,  65  D.  65. 

Equity  will  not  set  aside  a  sale  on  a  mere 
general  charge  of  fraud,  without  specifica- 
tion of  fraudulent  acts.  Kilgo  v.  Castleberryt 
95  D.  406. 

Equity  has  no  jurisdiction  over  defects 
and  irregularities  in  a  sale  made  by  the 
sheriff;  they  are  cognisable  only  in  the  court 
from  which  the  execution  issued,  and  to 
which  the  return  was  made.  Wilson  v.  M& 
fer,  96  D.  568. 

2.  Motion  to  set  aside.  — Several  yean' 
delay  of  a  motion  to  set  aside  an  execution 
sale  by  the  plaintiff  in  execution,  because 
the  sale  was  made  to  a  deputy  of  the  sheriff 
at  an  undervalue  after  the  deputy  had  for- 
bidden the  sale  at  the  instance  of  the  de- 
fendant, will  bar  relief,  where  the  plaintiff 
had  sufficient  knowledge  of  the  facts  to  put 
him  on  inquiry.  Daniel  v.  ModaweU,  58  D. 
260. 

A  party  cannot  move  a  second  time,  and 
on  other  grounds,  to  set  aside  a  sale  after  a 
reversal  on  appeal  of  an  order  granting  a 
former  motion,  unless  at  the  time  of  the  re- 
versal he  obtains  leave  from  the  appellate 
court  to  renew  the  motion.  Conoith  v.  Stat$ 
Bank,  78  D.  719. 

A  sale  under  execution  can  either  be  set 
aside  or  confirmed,  but  not  modified,  under 
section  449  of  the  Kansas  Compiled  Laws. 
Bern  v.  Hines,  89  D.  594. 

A  sale  of  land  under  execution  may  be  set 
aside  as  invalid,  on  motion,  for  the  fraud- 
ulent conduct  of  the  officer  making  it,  or  a 
combination  between  the  judgment  creditor 
and  a  third  person  to  prevent  competition; 
but  a  decision  either  way  upon  such  motion 
will  not  affect  the  ultimate  rights  of  the  par- 
ties, nor  be  a  bar  to  an  action  to  determine 
the  ownership.    lb, 

A  void  execution  sale  of  property  may  be 
set  aside  on  motion  without  proof  of  tender 
to  the  purchaser  of  the  amount  of  his  bid. 
Osborn  v.  Cloud,  92  D.  413. 

Plaintiff  is  not  bound  to  appeal  from  a 
void  order  directing  a  sale  of  property  levied 
upon,  but  may  obtain  relief  by  motion  to  set 
aside  the  sale.    76. 
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The  court  from  which  the  execution  issued, 
and  to  which  return  was  made,  is  competent 
to  afford  a  proper  and  adequate  remedy  for 
irregularities  in  a  sheriff  's  sale  under  such 
execution,  by  setting  aside  the  sale,  upon 
motion  made  at  a  proper  time,  and  supported 
by  evidence  of  the  irregularity  assailed. 
Wilton  v.  Miller,  96  D.  568. 

Verification  by  affidavit  in  case  of  a  mo- 
tion to  set  aside  a  sheriff's  sale  should  be 
required  where  the  reasons  assigned  in  sup- 
port of  it  depend  upon  facts  not  appearing 
in  the  record  or  proceedings;  otherwise  the 
evidence  offered  to  prove  such  facts,  if  ob- 
jected to,  must  be  rejected.  Nesbiit  v.  Dal- 
lam, 28  D.  236. 

Sales  on  execution  should  never  be  set 
aside  in  consequence  of  failure  of  title,  ex- 
cept upon  notice  to  the  judgment  debtor. 
McCormick  v.  W/ieeler,  85  D.  388. 

Where  an  execution  is  exhibited,  regular 
upon  its  face,  and  reciting  a  judgment  and  a 
judgment  roll,  a  court  will  not,  upon  a  mere 
motion  to  set  aside  the  sheriff  '•  sale,  made 
after  the  period  for  redemption  has  elapsed, 
go  back  of  the  execution  to  inquire  into  the 
validity  of  the  judgment  recited.  Qriswold 
▼.  Stougldon,  84  D.  409. 

The  regularity  of  a  sheriff  s  sale  is  pre- 
sumed, and  the  presumption  is  not  rebutted 
by  the  silence  of  the  sheriff's  deed  as  to 
whether  there  was  an  alias  fieri  facias,  or  a 
venditioni  exponas  in  the  absence  of  evidence 
aliunde  by  the  attacking  party.  CIdaU  v. 
McChesney,  89  D.  545. 

8.  Effect  of  selling  aside  the  sale,  in  con- 
sequence of  failure  of  title,  is  to  create  a  pro- 
spective lien.  Whether  it  it  retrospective  is 
not  a  question  that  could  arise  between  the 
judgment  debtor  and  creditor,  as  between 
them  it  could  make  no  difference;  and  the 
righto  of  third  persons  are  not  affected 
because  they  are  not  in  court,  and  an  order 
expressly  subordinating  their  rights  would 
be  a  nullity.  But  if  the  judgment  creditor, 
thus  procuring  a  sale  under  his  judgment 
to  be  set  aside,  claims  on  equitable  grounds 
that  the  intervening  rights  of  third  persons 
should  be  subordinated  to  his  lien,  he  must 
proceed  by  bill  in  chancery,  make  them  par- 
ties, and  give  them  an  opportunity  to  de- 
fend, and  a  decree  thus  made  will  bind  all 
parties.     McCormick  v.   Wheeler,  85  D.  388. 

100.  Grounds  for  vacating.  —  To 
justify  the  interference  of  chancery  in 
sheriff 's  sales,  there  must  be  a  foundation  of 
fraud,  accident,  or  mistake  laid,  by  which 
the  rights  of  the  parties  have  been  affected. 
Seaman  v.  Rig,jin*t  34  D.  200. 

Mistake  in  naming  the  place  of  sale,  by 
complainant's  solicitor,  and  an  accident  hap- 
pening to  an  agent  of  a  party  wishing  to  bid, 
by  which  he  misses  the  road,  form  sufficient 
ground  for  interference  when  the  property  is 
sold  for  less  than  its  value  in  consequence. 


Proceedings  under  executory  process  oft 
seizure  and  sale  are  to  be  scrutinized  closely; 
and  if  the  law  has  not  been  complied  with, 
the  sale  is  void.     Lowry  v.  Erurin,  39  D.  566. 

Chancery  will  set  aside  an  execution  sale 
after  delivery  of  the  deed,  when  some  spe- 
cial ground  is  laid  in  the  petition;  such  as 
fraud  or  accident  which  has  prevented  a  fair 
sale,  and  worked  injustice  to  some  party 
whose  interests  are  affected  thereby.  Camp" 
bell  v.  Gardner,  69  D.  598. 

A  court  of  law  will  not  hesitate,  as  be* 
tween  the  purchaser  and  the  original  parties 
to  the  suit,  to  set  aside  an  execution  sale  on 
account  of  fraud  or  irregularity.  McLean 
County  Bank  v.  Flagg,  83  D.  224. 

A  leyy  of  execution  and  sale  of  real  prop- 
erty during  the  existence  of  a  preliminary 
injunction  restraining  the  same  renders  thi 
sale  voidable,  and  the  execution  and  sale 
may,  upon  proper  proceedings  taken,  be  set 
aside.  But  such  a  sale  is  not  void,  and  a 
deed  made  under  it  confers  a  valid  title, 
Bagleyr.  Ward,  99  D.  256\ 

Failure  to  sell  personalty  before  resorting 
to  real  estate,  if  occasioned  by  the  defendant, 
is  not  a  ground  on  which  to  impeach  the  sale. 
Wilson  v.  Ttoitty,  14  D.  569. 

The  quashing  of  an  execution  irregularly 
issued  does  not  invalidate  a  sale  previously 
made  under  it     Cox  v.  Nelson,  15  D.  89.* 

A  sheriff's  sale  will  not  be  set  aside,  and 
the  property  restored  to  the  owner  upon  his 
refunding  the  purchase-money,  except  in 
those  cases  where  it  is  just  and  equitable  as 
between  the  parties  that  this  rule  should  be 
applied.     Teas  v.  McDonald,  65  D.  65. 

An  execution  sale  is  not  vitiated  by  non- 
compliance  with  a  statute  as  to  levy  and 
notice,  and  cannot  be  set  aside  on  that 
ground,  but  the  remedy  is  against  the  officer, 
under  the  California  statute.  Smith  v.  Ran- 
doll,  65  D.  475. 

A  sheriff's  certificate  of  sale  of  land  on 
execution  will  not  be  wholly  annulled,  and 
the  issuance  of  any  deed  thereon  restrained, 
at  the  suit  of  the  judgment  debtor,  on  the 
ground  that  a  part  of  the  premises  is  ad* 
judged  to  have  been  exempt  as  a  homestead. 
The  purchaser  may,  if  he  chooses,  have  a 
deed  for  the  remainder.  Bennett  v.  Child,  88 
D.  692. 

Where  the  law  is  silent  as  to  the  return  o4 
writs  of  seizure  and  sale,  the  court  cannot 
say  that  the  tardy  action  of  the  sheriff  in 
the  execution  of  the  writ  renders  a  sale  made 
under  it  a  nullity.  Taylor  v.  Qraitam,  89 
D.  699. 

The  fact  that  plaintiff  is  aware  before  in- 
stitution of  suit  that  an  absent  defendant  is 
represented  by  a  general  agent  does  not 
charge  him  with  knowledge  that  snob  agent 
is  authorized  to  represent  the  defendant  in 
the  suit;  and  the  appointment  of  a  curator 

*  Effect  of  quashing  the  writ  on  sale  made  un- 
der it,  see  note,  16  D.  W. 
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mother  money  to  buy  at  execution  sale,  no 
title  to  the  property  passes  to  the  latter  as 
against  the  creditors  of  such  debtor.  Bat  a 
subsequent  purchaser,  who,  without  knowl- 
edge of  the  fraud  of  his  vendor,  buys  the 
property,  shall  hold  it  against  all  tha  world, 
if  no  prior  paramount  liens  have  attached. 
Abney  v.  Kingston*,  44  D.  491. 

A  sheriff's  sale  will  not  be  avoided  by  a 
statement  of  the  purchaser  s  agent  thereat 
that  he  was  buying  goods  for  the  benefit  of 
the  defendant  in  execution,  whereupon  cer- 
tain persons  desisted  from  bidding,  unless 
neb  statement  was  false.  Dick  v.  Cooper, 
64  D.  652. 

A  purchaser  at  a  sheriff's  sale  does  not  be- 
come a  trustee  for  the  execution  debtor  by 
representations  made  by  him  to  the  plain- 
tiff's attorney,  to  the  effect  that  he  intends 
to  purchase  for  the  debtor,  where  there  is  no 
contract  to  that  effect  with  the  debtor,  and 
he  furnishes  no  part  of  the  consideration, 
and  no  fraud  is  shown,  and  the  representa- 
tions do  not  appear  to  have  prevented  com- 
petition, so  as  to  render  the  sale  invalid. 
Gilbert  t.  Carter,  68  D.  655. 

104.  Rights  of  the  purchaser.  —  1. 
/s  general.  —  A  purchaser  at  an  execution 
sale  has  a  license  to  enter  upon  and  remove 
a  building  placed  on  the  plaintiff's  land 
sith  his  jmr  mission  by  the  judgment  debtor. 
Doty  v.  Gotham,  16  D.  417. 

The  purchaser  of  a  growing  orop  taken 
under  execution  has  a  right  to  enter  the 
premises  to  gather  and  harvest  it  Davidson 
y.  Waldron,  83  D.  2U6;  although  the  same  is 
ia  the  possession  of  a  third  party,  under  an 
arrangement  with  the  judgment  debtor, 
node  for  the  purpose  of  defrauding  the 
Utter 's  creditors.  Thompson  r.  Craigmyle, 
41  D.  240. 

A  purchaser  on  execution  who  has  not 
paid  the  purchase-money  to  the  plaiutiff  in 
execution,  or  become  bound  to  do  so  at  all 
events,  is  not  in  a  position  to  contest  the 
validity  of  a  previous  execution  sale  of  the 
same  property.   Floyd  ▼.  Goodwin,  29  D.  130. 

The  purchaser  at  a  judicial  sale  is  substi- 
tsted  to  the  rights  of  the  judgment  creditor 
sader  whose  execution  he  purchased,  and  a 
disclaimer  or  conveyance  by  the  judgment 
debtor,  after  the  judgment  became  a  hen  on 
the  property,  will  not  affect  his  rights  there- 
in.   Campbell*.  Lowe,  66  D.  339. 

A  creditor  procuring  a  levy  on  an  entire 
tract,  of  which  he  is  part  owner  in  conjunc- 
tion with  his  debtor,  under  an  agreement 
whereby  the  latter,  for  a  share  in  the  land, 
is  to  make  settlement  upon  the  whole  tract, 
sad  the  former  to  procure  title  from  the 
state,  and  to  pay  the  purchase-money,  for- 
feits hie  rights  as  against  a  purchaser  under 
the  execution,  and  such  purchaser  obtains  a 
good  title.  So,  notwithstanding  some  evi- 
dence that  he  knew  of  the  agreement.  Kirk- 
posrwl  v.  Black.  36  D.  182. 
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Where  a  creditor,  under  a  ca.  so.,  takes 
from  his  debtor  an  assignment  of  the  letter's 
undivided  interest  in  the  personal  estate  of 
his  deceased  father,  such  assignment  is  valid 
to  the  extent  of  the  debt  due  to  the  creditor, 
and  if  he  afterwards  purchases  the  same  in* 
terest  from  the  sheriff,  who  sells  it  to  satisfy 
other  executions  senior  to  his  own,  the  sale 
will  be  void,  but  after  the  purchase  he  will 
stand  in  the  place  of  the  senior  creditors, 
and  be  subrogated  to  all  their  rights.  Beniley 
v.  Long,  47  D.  5*23. 

Plaintiff,  in  ejectment  against  a  purchaser 
at  execution  sale,  cannot  introduce  to  im- 
peach the  execution  a  motion  by  the  execu- 
tion plaintiff  and  the  action  of  the  court 
thereon,  when  he  was  neither  a  party  nor 
privy  to  the  execution.  Wilson  v.  Campbell, 
70  D.  586. 

An  entry  ou  the  execution  docket,  un- 
dated and  unsigned,  to  the  effect  that  a  sale 
under  and  in  satisfaction  of  an  execution  had 
been  set  aside  at  a  certain  term,  affords  no 
notice  to  a  subsequent  purchaser  of  other 
property  under  a  juuior  judgment  against 
the  same  debtor,  that  the  prior  sale  had 
been  set  aside,  there  being  no  entry  of  record 
to  that  effect.  McCormick  v.  Wheeler,  86  D. 
388. 

The  purchaser  at  a  sheriff's  sale  of  the  in- 
terest  of  a  special  partner  in  a  limited  part- 
nership is  bound  to  know  that  such  sale  is 
illegal,  and  it  is  therefore  unnecessary  for  the 
special  partner,  though  present,  to  give  any 
notice.     Harris  v.  Murray,  86  D.  268. 

Where  the  holder  of  a  sheriff's  certificate 
of  sale  accepts  a  part  of  the  purchase-money 
for  which  the  land  was  sold,  from  the  debtor, 
he  waives  his  right  to  enforce  a  forfeiture  of 
the  equity  of  redemption,  and  converts  his 
interest  into  a  mere  lien.  Oil  v.  Rape,  1  R. 
186. 

Where  trees  standing  on  land  at  the  time 
of  the  sale  thereof  on  execution  are  cut  and 
removed  from  the  same  before  the  expiration 
of  the  period  of  redemption,  the  purchaser 
at  the  execution  sale,  after  the  expiration  of 
that  period  without  redemption,  may  main- 
tain an  action  for  the  conversion  of  the  logs 
into  which  such  trees  have  been  cut,  against 
one  in  possession,  who  refuses  to  deliver 
them  to  him  on  demand.  Whitney  ▼.  Hunt- 
ington,  57  R.  68. 

2.  Under  tiie  recording  arte.  —  A  purchaser 
at  a  sheriff's  sale  is  within  the  protection  of 
the  recording  acts.  Heister  v.  Fortner,  4 
D.  417;  Jackson  v.  Town,  15  D.  405;  Draper 
v.  Bryson,  69  D.  483;  and  is  as  fully  pro- 
tected, according  to  the  better  authority,  as 
those  who  claim  by  direct  and  immediate 
conveyances.  Ayres  v.  Duprev,  86  D.  657. 
Such  purchaser  stands,  in  relation  to  the 
registration  law,  as  though  he  were  a  pur- 
chaser at  the  same  date  from  the  execution 
defendant  himself.  Hosier  v.  hall,  54  D. 
460. 
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One  who  acts  limply  as  auctioneer  or 
crier  for  an  officer,  and  in  his  presence,  at  a 
sale  of  property  under  a  writ,  has  a  right  to 
bid  at  the  sale;  but  if  the  crier  was  himself 
conducting  the  sale,  then  he  would  have  no 
such  right.    Swires  v.  BrotherUne,  80  D.  601. 

2.  A  ttorney  for  execution  creditor,  — Whether 
a  purchase  by  the  attorney  for  the  plaintiff 
in  execution,  of  lands  sold  at  a  sheriff's  sale, 
is  invalid  or  not,  such  purchase  is  a  circum- 
stance to  induce  the  court  to  examine  the 
same  with  greater  strictness.  Blight  ▼. 
Tobin,  18  D.  219. 

A  purchaser  at  sheriff's  sale,  who  stands 
in  the  relation  of  attorney  in  fact  to  both 
debtor  and  creditor,  is  estopped  from  pur- 
chasing, for  his  own  benefit,  the  property 
offered  at  such  sale,  on  the  principle  that 
such  purchase  is  against  public  policy.  White 
▼.  Trotter,  58  D.  112. 

A  mortgagee  of  property  disposed  of  at 
sheriff's  sale  has  the  right  to  have  such  sale 
set  aside  when  it  is  void  as  to  both  debtor 
and  creditor.    lb. 

Where  the  judgment  creditor's  attorney 
purchases  at  the  execution  sale,  the  purchase 
will,  at  the  croditor's  election,  be  deemed 
to  have  been  made  for  his  benefit;  but  this 
election  must  be  exercised  within  a  reason- 
able time;  twenty-five  months  is  too  long  a 
time  to  wait.     Wade  ▼.  Pettibone,  87  D.  408. 

A  purchase  by  an  attorney,  at  sheriff's 
sale,  under  an  execution  of  which  he  has  no 
control,  is  considered  by  the  law  as  in  the 
twilight  between  legal  fraud  and  fairness, 
and  should  be  deemed  fraudulent,  or  in  trust 
for  the  parties  concerned  in  the  sale,  upon 
slight  additional  facts.  Jones  v.  Martin,  80 
D.  641. 

3.  Execution  debtor.  — Where  the  purchaser 
at  sheriff's  sale  is  one  of  the  defendants  in 
the  execution,  the  sale  is  nevertheless  valid. 
Robinson  v.  Parker,  41  D.  614. 

One  defendant  has  a  right  to  purchase 
the  property  of  a  co-defendant  at  execution 
sale  on  a  judgment  obtained  against  them 
both,  and  will  obtain  a  good  title  thereto. 
Kilgo  v.  Castleberry,  95  D.  406. 

Where  land  owned  jointly  by  three  per- 
sons is  purchased  at  sheriff  '■  sale  by  one  of 
them,  on  an  execution  against  all,  the  buyer 
cannot  set  up  his  purchase  adversely  to 
them;  he  can,  at  most,  only  hold  the  former 
interests  of  his  co-tenants  as  their  trustee. 
Gibson  v.  Winslow,  84  D.  552. 

103.  Purchasing  in  interest  of 
debtor.*  — The  purchase-money  at  an  exe- 
cution sale  being  paid  by  defendant  in  exe- 
cution, aud  the  deed  being  made  to  one  who 
conveys  to  a  trustee  for  the  debtor's  wife  or 
family,  the  sale  is  to  be  regarded  as  in  fraud 
of  creditors.  McMceJun  v.  Edmonds,  26  D. 
203. 
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•  Effect  of  agreement  by  purchaser  to  hold 
lands  purchased  for  benefit  of  deieudant,  see 
note,  40  a  210-219 
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A  sheriff 's  sale  of  land  will  be  set  aside  bv 
the  chancellor,  at  the  instance  of  a  prior  credi- 
tor, upon  reimbursement  to  the  purchaser, 
where  it  was  bought  in  for  less  than  two 
thirds  of  its  value,  the  judgment  debtor 
alleging  at  the  sale,  without  contradiction 
from  the  purchaser,  that  the  purchase  was 
being  made  for  his  benefit  Partlow  v.  Lane, 
39  D.  473.  S.  P.,  StovaU  ▼.  Farmers9  etc 
Bank,  47  D.  85;  Trimble  v.  Turner,  53  D.  90; 
Byersw.  Fowler,  54  D.  271. 

Where  a  person  purchases  property  at  exe- 
cution sale  with  a  meditated  intent  to  de- 
fraud other  creditors  of  the  execution  debtor, 
by  purchasing  for  his  benefit  and  deterring 
others  from  bidding,  he  cannot  retain  the 
property  even  as  security  for  the  money  he 
may  have  paid.  The  fraudulent  intent  vi- 
tiates the  purchase,  and  no  lien  is  acquired 
by  the  contract.  StovaU  r.  Farmers'  etc  Bank, 
47  D.  85. 

Property  bought  in  at  sheriff's  sale  with 
the  debtor's  money  is  subject  to  subsequent 
executions  against  the  debtor.  Walter  ▼• 
Gernant,  63  i).  491. 

Where  it  appears  that  a  public  forced  sale 
is  but  the  consummation  of  an  agreement 
made  between  the  judgment  creditor  and  a 
third  party,  who  bought  for  the  benefit  of 
the  judgment  debtor,  and  suffered  the  prop- 
erty to  remain  in  the  possession  of  the  judg- 
ment debtor,  who  paid  the  price  when  the 
same  fell  due,  such  sale  will  be  considered 
fraudulent  as  to  creditors,  and  the  property 
purchased  will  be  subject  to  the  other  debts 
of  the  judgment  debtor.  TrbnbU  v.  Turner, 
53  D.  90. 

A  party  may  allege  and  prove,  in  a  suit 
brought  for  the  cancellation  of  an  unfair  sale 
of  his  lands  under  execution,  that  it  wae 
agreed  between  himself  and  the  purchaser  at 
the  sale,  defendant  in  suit,  that  the  latter 
should  buy  in  the  property  for  the  benefit  of 
the  former,  and  give  him  time  to  redeem; 
and  evidence  of  such  an  agreement  should  be 
admitted,  although  the  party  apparently  ao- 

3uiesoed  in  the  mode  of  making  the  sale, 
ones  v.  Martin,  80  D.  641. 
A  purchaser  at  sheriff's  sale  will  not  be) 
declared  a  trustee  for  the  'debtor  where  he 
has  paid  the  purchase-money,  and  is  guilty 
of  no  fraud,  merely  upon  proof  of  a  parol 
agreement  on  his  part  to  purchase  the  land 
for  the  debtor,  such  an  agreement  being 
within  the  statute  of  frauds.  Haines  ▼. 
0' Conner,  36  D.  180;  Lesfiey  v.  Gardner, 
38  D.  764;  Minot  v.  Mitchell,  95  D.  685. 

Proof  of  a  fraudulent  continuation  between 
a  purchaser  on  execution  and  the  debtor,  to 
defraud  the  latter's  creditors,  by  making  the 

Eurchase  in  trust  for  him  and  giving  him  a 
iase  of  the  premises,  is  inadmissible  to  de- 
feat an  eieotment  brought  by  the  purchaser 
against  the  debtor.  Leshep  v.  Gardner,  38  D. 
764. 
Where  an  execution  debtor  furnishes  to 
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another  money  to  buy  at  execution  sale,  no 
title  to  too  property  passes  to  the  latter  as 
against  the  creditors  of  such  debtor.  But  a 
subsequent  purchaser,  who,  without  knowl- 
edge of  the  fraud  of  his  render,  buys  the 
property,  shall  hold  it  against  all  tha  world, 
if  no  prior  paramount  liens  have  attached. 
Abnty  v.  Kinysland,  44  D.  491. 

A  sheriff's  sale  will  not  be  avoided  by  a 
statement  of  the  purchaser's  agent  thereat 
that  he  was  buying  goods  for  the  benefit  of 
the  defendant  in  execution,  whereupon  cer- 
tain persons  desisted  from  bidding,  unless 
such  statement  was  false.  Dick  v.  Cooper, 
64  D.  652. 

A  purchaser  at  a  sheriff's  sale  does  not  be- 
come a  trustee  for  the  execution  debtor  by 
representations  made  by  him  to  the  plain- 
tiff's attorney,  to  the  effect  that  he  intends 
to  purchase  for  the  debtor,  where  there  is  no 
contract  to  that  effect  with  the  debtor,  and 
he  furnishes  no  part  of  the  consideration, 
and  no  fraud  is  shown,  and  the  representa- 
tions do  not  appear  to  have  prevented  com- 
petition, so  as  to  render  the  sale  invalid. 
Gilbert  t.  Carter,  68  D.  655. 

104.  Bights  of  the  purchaser.  —  ], 
/a  general.  —  A  purchaser  at  an  execution 
sale  has  a  license  to  enter  upon  and  remove 
a  building  placed  on  the  plaintiff's  land 
with  his  permission  by  the  judgment  debtor. 
D*y  t.  Gotham,  16  D.  417. 

The  purchaser  of  a  growing  crop  taken 
under  execution  has  a  right  to  enter  the 
premises  to  gather  and  harvest  it  Davidson 
v.  Waldron,  83  D.  206;  although  the  same  is 
in  the  possession  of  a  third  party,  under  an 
arrangement  with  the  judgment  debtor, 
made  for  the  purpose  of  defrauding  the 
Utter *s  creditors.  Thompson  v.  Craigmyle, 
41  D.  240. 

A  purchaser  on  execution  who  has  not 
paid  the  pnrcbase-money  to  the  plaintiff  in 
execution,  or  become  bound  to  do  so  at  all 
events,  is  not  in  a  position  to  contest  the 
validity  of  a  previous  execution  sale  of  the 
same  property.   Floyd  v.  Goodwin,  29  D.  130. 

The  purchaser  at  a  judicial  sale  is  substi- 
tsted  to  the  rights  of  the  judgment  creditor 
under  whose  execution  he  purchased,  and  a 
disclaimer  or  conveyance  by  the  judgment 
debtor,  after  the  judgment  became  a  hen  on 
the  property,  will  not  affect  his  rights  there- 
in.    Campbell  v.  Lowe,  66  D.  339. 

A  creditor  procuring  a  levy  on  an  entire 
tract,  of  which  he  is  part  owner  in  conjunc- 
tion with  his  debtor,  under  an  agreement 
whereby  the  latter,  for  a  share  in  the  land, 
is  to  make  settlement  upon  the  whole  tract, 
and  the  former  to  procure  title  from  the 
state,  and  to  pay  the  purchase-money,  for- 
feits his  rights  as  against  a  purchaser  under 
the  execution,  and  such  purchaser  obtains  a 
good  title.  So,  notwithstanding  some  evi- 
dence that  he  knew  of  the  agreement.  Kirk- 
Patrick  v.  Black  36  D.  182. 
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Where  a  creditor,  under  a  ea.  so.,  takes 
from  his  debtor  an  assignment  of  the  latter's 
undivided  interest  in  the  personal  estate  of 
his  deceased  father,  such  assignment  is  valid 
to  the  extent  of  the  debt  due  to  the  creditor, 
and  if  he  afterwards  purchases  the  same  in* 
terest  from  the  sheriff,  who  sells  it  to  satisfy 
other  executions  senior  to  his  own,  the  sale 
will  be  void,  but  after  the  purchase  he  will 
stand  in  the  place  of  the  senior  creditors, 
and  be  subrogated  to  all  their  rights.  Bentley 
v.  Long,  47  D.  5*23. 

Plaintiff,  in  ejectment  against  a  purchaser 
at  execution  sale,  cannot  introduce  to  im- 
peach the  execution  a  motion  by  tbe  execu- 
tion plaintiff  and  the  action  of  the  court 
thereon,  when  he  was  neither  a  party  nor 
privy  to  the  execution.  Wilton  v.  Campbell, 
70  D.  686. 

An  entry  on  the  execution  docket,  un- 
dated and  unsigned,  to  the  effect  that  a  sale 
under  and  in  satisfaction  of  an  execution  had 
been  set  aside  at  a  certain  term,  affords  no 
notice  to  a  subsequent  purchaser  of  other 
property  under  a  junior  judgment  against 
the  same  debtor,  that  the  prior  sale  had 
been  set  aside,  there  being  no  entry  of  record 
to  that  effect.  McCormidt  v.  Wheeler,  86  D. 
388. 

The  purohaser  at  a  sheriff's  sale  of  the  in- 
terest of  a  special  partner  in  a  limited  part- 
nership is  bound  to  know  that  such  sale  is 
illegal,  and  it  is  therefore  unnecessary  for  the 
special  partner,  though  present,  to  give  any 
notice.     HarrU  v.  Murray,  86  D.  268. 

Where  the  holder  of  a  sheriff's  certificate 
of  sale  accepts  a  part  of  the  purchase-money 
for  which  the  land  was  sold,  from  the  debtor, 
he  waives  his  right  to  enforce  a  forfeiture  of 
the  equity  of  redemption,  and  converts  his 
interest  into  a  mere  lien.  Ou  v.  Rape,  1  R. 
186. 

Where  trees  standing  on  land  at  the  time 
of  the  sale  thereof  on  execution  are  cut  and 
removed  from  the  same  before  the  expiration 
of  the  period  of  redemption,  the  purchaser 
at  the  execution  sale,  after  the  expiration  of 
that  period  without  redemption,  may  main- 
tain an  action  for  the  con\  ersion  of  the  logs 
into  which  such  trees  have  been  cut,  against 
one  in  possession,  who  refuses  to  deliver 
them  to  him  on  demand.  Whitney  v.  Hunt- 
ington, 57  R.  68. 

2.  Under  Hie  recording  acta.  — •  A  purchaser 
at  a  sheriff's  sale  is  within  the  protection  of 
the  recording  acts.  Heieter  v.  Fortner,  4 
D.  417;  Jackson  v.  Town,  15  D.  405;  Draper 
v.  Bryeon,  69  D.  483;  and  is  as  fully  pro- 
tected, according  to  the  better  authority,  as 
those  who  claim  by  direct  and  immediate 
conveyances.  Ayres  v.  Duprey,  86  D.  657. 
Such  purchaser  stands,  in  relation  to  the 
registration  law,  as  though  he  were  a  pur- 
chaser at  the  same  date  from  the  execution 
defendant  himself.  Hosier  v.  hall,  64  D. 
460. 
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A  purchaser  on  execution  against  the  hus- 
band of  a  co-heir  to  whom  a  release  has  been 
executed  for  hie  wife 'a  share  in  land  de- 
scended to  the  heirs,  on  a  voluntary  parti* 
tion  among  them,  takes  an  absolute  estate  if 
such  purchaser  has  no  notice  by  recitals  in 
the  deed,  or  otherwise,  that  the  husband 
held  in  trust  for  the  wife*  Week*  ▼.  Haas, 
89  D.  39. 

A  bona  fide  purchaser  at  sheriff's  tale  will 
hold  the  land  where  the  judgment  debtor 
had  conveyed  it  away  previously  to  the 
judgment  against  him,  but  the  deed  had  not 
been  put  upon  record  within  the  time  re- 
quired by  statute,  nor  prior  to  the  recording 
of  the  sheriff's  deed.  Hosier  ▼.  Hall,  54  D. 
460. 

In  the  absence  of  an  entry  on  record,  the 
contents  of  the  judge's  minutes  are  not  no- 
tice to  a  purchaser  under  a  junior  judgment, 
of  land  actually  belonging  to  the  judgment 
debtor,  of  the  action  of  the  oourt  in  setting 
aside  a  prior  sale  of  other  land  in  satisfaction 
of  a  senior  judgment,  on  the  ground  that  the 
land  subjected  to  the  latter  sale  did  not  be- 
long to  the  judgment  debtor.  And  even 
though  such  other  was  entered  of  record,  its 
effect  would  simply  be  to  create  a  prospective 
lien,  and  not  one  which  would  relate  back 
and  overcome  an  intervening  judgment  lien. 
McCorrnkkv.  Wheeler,  86  D.  388. 

The  purchaser  of  real  estate  at  execution 
sale  need  not  place  any  evidence  of  his  sale 
on  record  until  twenty  days  after  the  ex* 
piration  of  the  full  time  of  redemption,  as 
the  publicity  of  the  proceedings  is  construct- 
ive notice  of  the  rights  of  the  purchaser  up 
to  that  time,  but  no  longer  under  the  statute. 
Churchill  ▼.  Morse,  92  D.  422. 

A  purchaser  at  execution  sale  upon  a  judg- 
ment recovered  upon  a  debt  incurred  prior 
to  the  execution  of  an  unrecorded  mortgage, 
where  the  sale  takes  place  after  the  execu- 
tion of  the  mortgage  and  the  purchaser  had 
no  notice  of  its  existence,  is  a  "subsequent 
purchaser  without  notice,"  within  the  mean- 
ing of  the  recording  laws.  McKnight  v. 
Gordon,  94  D.  164. 

Persons  who  purchase  at  an  execution  sale 
of  a  judgment  debtor,  who  have  no  notice  of 
the  existence  of  a  prior  unrecorded  mort- 
gage given  by  such  debtor,  whether  the  debt 
upon  which  the  execution  was  procured  was 
contracted  before  the  giving  of  the  mortgage 
or  afterwards,  are  protected  from  such  mort- 
gage. So,  also,  are  all  persons  who  purchase 
at  a  sale  in  satisfaction  of  debts  contracted 
by  a  creditor  subsequent  to  the  giving  of 
the  mortgage  and  without  notice  of  its  ex- 
istence* although  the  purchaser  may,  at  the 
time  of  the  purchase,  have  notice  of  the 
mortgage.  The  want  of  notice  by  the  cred- 
itor, in  satisfaction  of  whose  debt  the  sale  is 
made,  purifies  the  title  of  the  purchaser  with 
notice.     lb. 

A  purchaser  of  land  at  execution  sale  is 


bound  to  take  notice  of  the  condition  of  the 
record  title  up  to  the  time  of  the  sale;  and 
if  at  that  time  an  instrument  is  properly 
indexed,  he  is  affected  with  constructive  no- 
tice of  all  it  contains.  Tlumias  v.  Kennedy, 
95  D.  740. 

Possession  of  land  which  is  ostensibly  as 
much  in  the  husband  as  the  wife  will  not 
impart  notice  of  the  equitable  title  of  the 
wife  to  a  purchaser  of  the  land  at  execution 
sale  under  a  judgment  against  the  husband, 
who  held  the  legal  title  at  the  time.    lb. 

3.  When  debtor  is  left  in  possession.  —  Pos- 
session of  defendant  in  execution  after 
sheriff's  sale,  in  the  absence  of  all  testimony, 
is  consistent  with  the  title  of  the  purchaser, 
but  there  is  no  estoppel  upon  the  defendant 
which  precludes  him  from  converting  the 
amicable  possession  into  one  that  is  adverse 
and  hostile.  The  law  does  not  raise  the 
presumption  that  the  possession  is  adverse, 
but  devolves  upon  the  defendant  the  burden 
of  evincing,  if  he  rely  upon  it,  that  such  has 
been  its  true  nature  and  character.  Chal&n 
v.  Mahne,  60  D.  525.    * 

Defendant  in  execution  may  retain  tho 
possession  of  the  chattels  sold,  under  a  con- 
tract with  the  purchaser,  without  rendering 
the  same  liable  to  levy  at  the  suit  of  another 
of  the  defendant's  creditors.  Myers  v.  Har- 
vey, 23  D.  60;  although,  when  goods  are 
purchased  at  a  private  sale,  the  vendee  must 
take  and  keep  possession,  or  the  contract  is 
conclusively  presumed  to  be  fraudulent  as 
against  the  creditors  of  the  vendor.  Dick  ▼• 
Cooper,  64  D.  652. 

The  execution  debtor's  possession  is  not 
adverse  to  the  purchaser  under  the  execu- 
tion, but  is  that  of  a  auaei  tenant  at  will  until 
actual  disseisin  or  disclaimer,  and  such  pos- 
session does  not,  therefore,  render  a  subse- 
quent sale  by  the  purchaser  void  for 
champerty.     Mitchell  v.  Lipe,  29  D.  116. 

An  offer  to  redeem  the  land  on  the  part 
of  the  debtor  is  a  recognition  of  the  execu- 
tion purchaser's  title  in  such  a  case,  which 
estops  him  from  afterwards  disputing  it.   lb. 

Temporary  possession  by  the  execution 
defendant  of  premises  sold  is  not  such  ss> 
adverse  possession  as  will  defeat  an  action  of 
replevin  brought  by  the  purchaser  at  tho 
sale  to  recover  fixtures  removed  by  the  party 
in  possession.     Harlan  v.  Harlan,  53  D.  612. 

The  judgment  debtor  remaining  in  posses- 
sion of  a  water  ditch  after  sheriff's  sale, 
and  collecting  the  rents  and  profits  during 
the  six  months  following,  is  a  trustee  of  the 
fund  for  the  purchaser  at  the  sale,  under  the 
California  statute;  and  if  the  fund  be  in 
danger  of  loss,  a  bill  in  equity  to  account 
will  lie.     Harris  v.  Reynolds,  73  D.  600. 

4.  How  far  protected  against  irregularities. 
—  Purchasers  at  execution  sales  are  not 
bound  by  the  irregular  acts  or  misconduct 
of  the  officer  or  plaintiffs,  of  which  they  have 
no  notice,  in  which  they  do  not  participate. 
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8.  Bights  of  purchaser  under  a  void  or  sat- 
mfied  execution,  —  A  sale  under  a  voidable 
execution  to  a  bona  fide  purchaser  is  valid, 
although  the  execution  be  afterwards  set 
aside;  out  a  sale  under  a  void  execution  is 
absolutely  void,  and  will  pass  no  title,  even 
to  a  bona  fide  purchaser.  Hunt  v.  Louche*  99 
D.  404:  Mitchell  v.  Evans,  37  D.  169;  Lowry 
v.  Brum,  39  D.  556. 

An  execution  is  not  voidable  merely  be- 
cause there  is  some  one  living  who  may 
avoid  it.  II  such  person  suffer  the  sale 
siider  the  execution  to  take  place,  the  sale 
will  be  valid  as  respects  the  bona  fide  pur- 
ehasert  although  the  execution  may  subse- 
quently be  set  aside.  Woodcock  v.  Bennett 
13  D.  568. 

A  purchaser  of  land  under  a  void  execu- 
tion is  not  entitled  to  recover  for  improve- 
meoU  made  after  suit  has  been  instituted 
for  the  recovery  of  the  land.  Qeoy/tegan  v. 
Ditto,  74  D.  413. 

An  execution  issued  after  the  death  of  the 
defendant,  more  tban  three  years  from  the 
date  of  judgment,  and  without  revival  by  a 
•a. /a.,  is  voidable  only,  and  not  void;  and  a 
purchaser  at  a  sale  under  it  obtains  a  valid 
title  to  the  property  sold.  Elliott  §  Lessee  v. 
Knott,  74  D.  519. 

A  subsequent  sale  under  a  satisfied  execu- 
tion is  void,  and  the  purchaser  obtains  no 
this.  MurrtU  v.  Roberts,  53  D.  419;  Rey- 
nolds ▼.  IngersoU,  49  D.  57.  8uch  purchaser 
holds  only  from  date  of  purchase,  if  at  all. 
Reynolds  v.  Inqersoll,  49  D.  57. 

105.  Plaintiff  as  purchaser  —  1. 
Bow  far  protected  as  a  bona  fide  purcltaser. 
— A  purchaser  at  sheriff's  sale,  who  is  also 
plaintiff  in  execution,  to  whom  the  money  is 
payable,  and  who,  therefore,  parts  with  no 
money,  is  not  a  purchaser  for  a  valuable 
consideration.  Williams  v.  HoHingswortJt, 
47  D.  527.  Contra,  Hunter  v.  Watson,  73 
D.  543.  And  see  also  Hunt  v.  Loucks,  99  D. 
401. 

Plaintiff  as  such  purchaser,  is  presumed 
to  be  cognizant  of  every  fact  ami  circum- 
stance pertaining  to  his  judgment  and  pro- 
ceedings of  sale,  though  uot  generally  dis- 
tinguishable in  his  rights  and  protection 
from  a  stranger.  Caldwell  v.  Walters,  55  D. 
592.  Such  a  purchaser  is  not  protected 
from  irregularities  in  the  sale  as  other  par- 
chasers  are,  under  the  Minnesota  statute, 
which  is  designed  to  encourage  bidders  by 
insuring  certainty  of  title.  PetUngill  v. 
Moss,  74  D.  747.  S.  P.,  McLean  County 
Bank  v.  Flap,  83  D.  224.  And  where  plain- 
tiff bought  land  at  sheriff's  sale  on  execu- 
tion under  judgment  in  his  favor,  and  con- 
veyed it  to  the  attorneys  who  obtained  the 
judgment,  and  the  judgment  was  after- 
wards reversed  by  the  supreme  court  for 
error  therein,  such  reversal  was  held  to  put 
an  end  to  the  title  so  acquired.  Stroud  v. 
Gtsfft  78  D.  556, 


But  such  a  purchaser,  though  not  a  bona 
fide  purchaser,  is  protected  against  a  prior 
unrecorded  deed  from  the  debtor  by  virtue 
of  registration  laws  which  protect  "all  sub- 
sequent purchasers  and  creditors,"  provided 
he  had  no  notice  of  the  deed  before  his  judg- 
ment became  a  lien  on  the  property.  Ayres 
v.  Duprey,  86  D.  657.  And  he  cannot  be 
compelled  to  surrender  and  convey  it  to  one 
who  has  the  equitable  right  to  the  land  un- 
der a  bond  for  title,  where  such  plaintiff  had 
no  notice  of  the  existence  of  the  right  be- 
fore he  obtained  the  title.  Walker  v.  Mc- 
Knigld,  61  D.  190. 

lie  is  protected  against  the  outstanding 
equities  of  an  adverse  claimant,  unless  such 
equities,  which  must  be  alleged  and  proved, 
are  so  strong  and  persuasive  as  to  prevent 
the  application  of  the  rule  relating  to  third 
parties  who  purchase  at  such  a  sale;  that 
when  they  purchase  without  notice  of  out- 
standing equities,  they  are  not  affected  by 
them.     ButterfieUl  v.  Walsfi,  89  D.  557. 

2.  When  fie  holds  as  trustee.  —  An  execu- 
tion plaintiff,  purchasing  land  at  sheriff's  sale, 
should  be  regarded  in  equity  as  holding  title 
in  trust  for  the  benefit  of  persons  having  an 
equitable  right  to  the  land,  to  so  much  of  it 
as  was  not  paid  for  by  the  balance  due  on 
the  execution,  where  the  sale  was  made  for 
a  sum  exceeding  the  amount  actually  due  on 
the  judgment  Walker  v.  Mc Knight,  61  D. 
190. 

Where  a  creditor,  by  understanding  with 
his  debtor,  buys  in  an  outstanding  title  to 
property,  for  the  purpose  of  protecting  a 
title  thereto  which  he  holds  as  collateral 
security  for  his  debt,  he  will  be  deemed  to 
have  bought  it  in  as  a  trustee  for  his  debtor, 
and  will  be  bound  to  convey  such  title  to 
the  debtor  whenever  the  latter  shall  repay 
him  the  original  debt  and  the  cost  of  buying  it 
in;  and  without  any  special  contract  to  that 
effect,  he  will  be  entitled  to  charge  the  debtor 
with  the  cost  of  buying  it  in,  and  interest 
at  the  rate  paid  for  the  original  loan.  King 
v.  Cashman,  b9  D.  3156. 

3.  When  tiu  sale  will  be  set  aside.  —  Where 
the  plaintiff  in  an  execution  prevents  others 
from  bidding,  by  promises  that  be  will  sell 
certain  tracts  to  them  at  a  low  price,  and 
thereby  purchases  in  the  land  for  much  less 
than  its  value,  the  sale  will  be  set  aside  on 
motion.     Mills  v.  Rogers,  13  D.  263. 

A  sale  under  an  execution  sent  to  another 
county  in  a  case  not  provided  for  by  statute 
is  voidable,  but  not  void,  its  validity  de- 
pending on  the  purchaser  having  or  not 
having  notice  of  the  irregularity.  Where 
the  plaintiff  becomes  a  purchaser  at  such 
sale,  having  a  reasonable  opportunity  to 
know  of  the  irregularity,  the  sale  is  invalid, 
and  will  be  quashed.  Sanders  v.  Ruddle,  15 
D.  148. 

A  partner  of  the  plaintiff  in  such  purchase 
[is  affected  with  the  latter s  notice  of  the 
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Any  error  or  irregularity  in  the  judgment 
or  other  proceedings;  unless  it  is  of  a  char- 
acter to  render  the  whole  proceeding  a  nul- 
lity.    Draper  v.  Bryson,  57  D.  257. 

The  fact  that  the  execution  issued  from  a 
county  in  which  the  venue  was  laid  to  an- 
other, without  reciting  that  defendants  had 
property  in  the  former  subject  to  levy. 
Sydfiar  v.  Roberts,  65  D.  84. 

The  fact  that  the  officer,  through  igno- 
rance or  mistake,  failed  to  set  forth  lully  and 
correctly  the  nature  of  the  interest  of  the 
debtor  in  the  property  levied  on.  Dodge  v. 
WaUey,  83  D.  61. 

5.  RigJUs  as  against  vendee  of  judgment 
debtor,  —  Defendant  in  execution,  who  has 
given  a  bond  for  title,  still  holds  the  legal 
title,  which  may  be  sold  and  conveyed  by 
the  sheriff,  and  if  so  sold  and  conveyed,  a 
subsequent  deed,  though  intended  to  fulfill 
the  condition  of  the  boud,  is  wholly  ineffec- 
tual as  against  the  purchaser  at  the  sheriff's 
sale.     Nickles  v.  Haskins,  50  D.  154. 

Purchasers  under  judgment  are  entitled 
to  all  the  rights  of  the  judgment  creditor 
against  the  defendant  and  those  who  fraud- 
ulently purchased  his  property  at  a  prior 
execution  sale  against  him  for  his  benefit 
Byers  v.  Fowler,  54  D.  271. 

A  judgment  against  the  vendor,  after  the 
execution  of  articles  of  agreement,  but  be- 
fore the  execution  of  a  deed,  binds  the  legal 
estate  of  the  vendor.  And  the  purchaser  at 
the  sheriff's  sale  wouU  be  entitled  to  the 
unpaid  purchase-money,  and  could  enforce 
that  right  in  an  action  of  ejectment  against 
the  terre-tenant.  AfcMullen  v.  Wenner,  16 
D.  543. 

6.  Rights  of  purcfiaser  as  respects  rent.  — 
An  execution  sale  of  land,  during  the  term 
of  a  five  years'  lease,  which  lease,  although 
unrecorded,  is  good,  and  under  which  the 
lessee  held  during  his  term,  passes  the  sub- 
sequently accruing  rent  to  the  purchaser. 
Casey  v.  Gregory,  56  D.  581;  Snyder  ads. 
Riley,  40  D.  602. 

A  tenant,  with  notice  of  a  sheriff's  sale  of 
premises,  voluntarily  paying  rent,  accruing 
since  the  sale,  to  the  prior  landlord,  is  not 
thereby  discharged  from  paying  such  rent  to 
the  purchaser.  Snyder  ads.  Riley,  40  D. 
602. 

The  words,  "tenant  in  possession, n  in 
section  236  of  California  practice  act,  pro- 
viding that  a  purchaser  at  a  sheriff's  sale 
"shall  be  entitled  to  receive  from  the  tenant 
in  possession  the  rents  of  the  property  sold 
or  the  value  of  the  use  and  occupation,"  em- 
brace the  judgment  debtor  as  well  as  his 
lessee.     Harris  v.  Reynolds,  73  D.  600. 

The  purchaser  of  leased  premises  at  a 
sheriff's  sale  has  no  right  to  rent  accruing 
between  the  time  of  the  sale  and  the  time  of 
the  acknowledgment  and  delivery  to  him  of 
the  sheriff '8  deed,  according  to  the  condi- 
tions oi  the  sale;  nor  does  the  fact  that  the 
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mortgage  under  which  the  sale  was  decreed 
and  made  was  anterior  to  the  renewed  lease 
to  the  tenant  streugthen  the  purchaser's) 
claim  to  the  rents  which  had  accrued  when 
the  sale  was  made,  and  while  the  mortgagor 
was  in  possession.  Garrett  v.  Detoart,  82  D. 
570. 

Tiie  purchaser  of  ground-rent  at  a  sheriff  'a 
sale  may  maintain  covenant  for  the  rent 
against  the  owner  of  the  ground  out  of  which 
it  issues.     Strettper  v.  Fuher,  18  D.  604. 

The  levy  of  an  execution  will  generally 
control  all  subsequent  proceedings.  There- 
fore, if  the  levy  be  upon  a  rent-charge,  and 
the  sheriff  sell  the  lot  ou  which  it  is  charged, 
no  objection  at  the  proper  time  being  made, 
the  rent-charge  passes.     76. 

The  purchaser  of  leased  property  on  exe- 
cution against  the  lessor  is  not  entitled  to 
rent  paid  in  advance  after  the  rendition  of 
the  judgment,  in  accordance  with  a  stipula- 
tion in  the  lease.  Farmers*  etc.  Bank  v.  Kge> 
36  D.  130. 

Such  purchaser  may  disaffirm  a  lease  of 
the  premises  executed  after  the  rendition  of 
the  judgment  under  which  he  purchased,  by 
giving  the  tenant  notice  to  quit,  but  if  hi 
does  so,  he  is  not  entitled  to  rent.     lb. 

7.  Rig/Us  of  purchaser  under  a  void  or  sat- 
isfied jtulgmenL  —  An  execution  sale  under  a 
void  judgment  confers  no  title  upon  the 
plaintiff  in  execution  who  purchases  under 
it,  but  has  not  gone  into  possession;  but 
quaere  as  to  the  equities  had  he  purchased 
under  a  fair  sale,  and  gone  into  possession, 
or  had  a  third  person  been  the  purchaser. 
Horan  v.  Wahrenberger,  68  D.  145. 

A  void  judgment  cannot  be  validated  by 
lapse  of  time,     Shaefer  ▼.  Gates,  38  D.  164. 

No  right  of  entry  is  acquired  by  a  pur- 
chase under  a  void  judgment,  and  any  entry 
attempted  thereunder  amounts  to  a  disseisin 
of  thode  entitled,     /o. 

A  person  is  not  a  bona  fide  holder  who 
purchases  under  a  void  judgment;  such  a 
judgment  has  no  effect,  and  cannot  form  a 
basis  of  title.     Lowry  v.  Erwin,  39  D.  556. 

The  purchaser  of  lands  under  an  execu- 
tion issued  upon  a  satisfied  judgment  will 
hold  the  same  if  nothing  of  record  showed 
the  satisfaction;  though  he  was  warned  at 
the  time  of  the  sale  by  the  execution  de- 
fendant that  the  sale  was  illegal  and  void. 
Doe  v.  Snyder,  32  D.  311.  Such  a  purchaser, 
where  nothing  of  record  shows  the  satisfac- 
tion, will  take  a  good  or  bad  title  accord- 
ingly as  he  had  or  had  not  actual  notice  of 
the  satisfaction.  Hoffman  v.  Strohecber,  32 
D.  740. 

The  title  of  a  bona  fide  purchaser  for  value 
under  a  judicial  sale,  where  the  judgment 
and  order  for  sale  remain  in  full  force  and 
unsatisfied  of  record,  cannot  be  defeated  by 
parol  proof  of  a  payment  of  the  debt  by  the 
defendant  in  execution  to  the  pi  tintiff  before 
the  sale.    Nichols  ▼.  Dissler,  86  D.  219. 
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8.  Bights  of  purchaser  under  a  void  or  sat- 
execution.  —  A  sale  under  a  voidable 
execution  to  a  bona  fids  purchaser  is  valid, 
although  the  execution  be  afterwards  set 
aside;  l>ut  a  sale  under  a  void  execution  is 
absolutely  void,  and  will  pass  no  title,  even 
to  a  bona  fide  purchaser.  Hunt  v.  Loucks,  99 
D.  404:  Mitchell  v.  Evans,  37  D.  169;  Lowry 
v.  Erwin,  39  D.  556. 

An  execution  is  not  voidable  merely  be- 
cause there  is  some  one  living  who  may 
avoid  it.  If  such  person  suffer  the  sale 
under  the  execution  to  take  place,  the  sale 
will  be  valid  as  respects  the  bona  fide  pur- 
chaser, although  the  execution  may  subse- 
quently be  set  aside.  Woodcock  v.  Bennet, 
13  D.  568. 

A  purchaser  of  land  under  a  void  execu- 
tion is  not  entitled  to  recover  for  improve- 
ment* made  after  suit  has  been  instituted 
for  the  recovery  of  the  land.  Oeogheyan  v. 
Ditto,  74  D.  413. 

An  execution  issued  after  the  death  of  the 
defendant,  more  than  three  years  from  the 
date  of  judgment,  and  without  revival  by  a 
seL  fa.,  is  voidable  ouly,  and  not  void;  and  a 
purchaser  at  a  sale  under  it  obtains  a  valid 
title  to  the  property  sold.  Elliott's  Lessee  v. 
Knott,  74  D.  519. 

A  subsequent  sale  under  a  satisfied  execu- 
tion is  void,  and  the  purchaser  obtains  no 
title.  MurrtU  v.  Roberts,  53  D.  419;  Rey- 
nolds v.  InaersoU,  49  D.  57.  Such  purchaser 
holds  only  from  date  of  purchase,  if  at  all. 
Reynolds  v.  /ngersoll.  49  D.  57. 

105.  Plaintiff  as  purchaser  —  1. 
Bow  far  protected  as  a  bona  fide  purchaser. 
— A  purchaser  at  sheriff's  Bale,  who  is  also 
plaintiff  in  execution,  to  whom  the  money  is 
payable,  and  who,  therefore,  parts  with  no 
money,  is  not  a  purchaser  for  a  valuable 
consideration.  Williams  v.  HollinysworUi, 
47  D.  527.  Contra,  Hunter  v.  Watson,  73 
D.  543.  And  see  also  Bunt  v.  Louche,  99  D. 
404. 

Plaintiff,  as  such  purchaser,  is  presumed 
to  be  cognizant  of  every  fact  ami  circum- 
stance pertaining  to  his  judgment  and  pro- 
ceedings of  sale,  though  not  generally  dis- 
tinguishable in  his  rights  and  protection 
from  a  stranger.  Caldwell  v.  Walters,  55  D. 
592.  Such  a  purchaser  is  not  protected 
from  irregularities  in  the  sale  as  other  pur- 
chasers are,  under  the  Minnesota  statute, 
which  is  designed  to  encourage  bidders  by 
insuring  certainty  of  title.  Pcttingill  v. 
Mom,  74  D.  747.  S.  P.,  McLean  County 
Bank  ▼.  Flam,  83  D.  224.  And  where  plain- 
tiff bought  land  at  sheriff  'a  Bale  on  execu- 
tion under  judgment  in  his  favor,  and  con- 
veyed it  to  the  attorneys  who  obtained  the 
judgment,  and  the  judgment  was  after- 
wards reversed  by  the  supreme  court  for 
error  therein,  such  reversal  was  held  to  put 
an  end  to  the  title  so  acquired.  Stroud  v. 
Casey,  78  D.  556. 


But  such  a  purchaser,  though  not  a  bona 
fide  purchaser,  is  protected  against  a  prior 
unrecorded  deed  from  the  debtor  by  virtus 
of  registration  laws  which  protect  "  all  sub- 
sequent purchasers  and  creditors, n  provided 
he  had  no  notice  of  the  deed  before  his  judg- 
ment became  a  lien  on  the  property.  Ayres 
v.  Duprry,  86  D.  657.  And  he  cannot  be 
compelled  to  surrender  and  convey  it  to  one 
who  has  the  equitable  right  to  the  land  un- 
der a  bond  for  title,  where  such  plaintiff  had 
no  notice  of  the  existence  of  the  right  be- 
fore he  obtained  the  title.  Walker  v.  Me- 
Knight,  61  D.  190. 

He  is  protected  against  the  outstanding 
equities  of  an  adverse  claimant,  unless  such 
equities,  which  must  be  alleged  and  proved, 
are  so  strong  and  persuasive  as  to  prevent 
the  application  of  the  rule  relating  to  third 
parties  who  purchase  at  such  a  sale;  that 
when  they  purchase  without  notice  of  out- 
standing equities,  they  are  not  affected  by 
them.     ButUrfield  v.   Walsh,  89  D.  557. 

2.  When  he  holds  as  trustee.  —  An  execu- 
tion plaintiff,  purchasing  land  at  sheriff's  sale, 
should  be  regarded  in  equity  as  holding  title 
in  trust  for  the  benefit  of  persons  having  an 
equitable  right  to  the  land,  to  so  much  of  it 
as  was  not  paid  for  by  the  balance  due  on 
the  execution,  where  the  sale  was  made  for 
a  sum  exceeding  the  amount  actually  due  on 
the  judgment.  Walker  v.  Mc Knight,  61  D. 
190. 

Where  a  creditor,  by  understanding  with 
his  debtor,  buys  in  an  outstanding  title  to 
property,  for  the  purpose  of  protecting  a 
title  thereto  which  he  holds  as  collateral 
security  for  his  debt,  he  will  be  deemed  to 
have  bought  it  in  as  a  trustee  for  his  debtor, 
and  will  be  bound  to  convey  such  title  to 
the  debtor  whenever  the  latter  shall  repay 
him  the  original  debt  and  the  cost  of  buying  it 
in;  and  without  any  special  contract  to  that 
effect,  he  will  be  entitled  to  charge  the  debtor 
with  the  cost  of  buying  it  in,  and  interest 
at  the  rate  paid  for  the  original  loan.  King 
v.  Cashman,  69  D.  366. 

3.  When  the  sale  will  be  set  aside.  —  Where 
the  plaintiff  in  an  execution  prevents  others 
from  bidding,  by  promises  that  he  will  sell 
certain  tracts  to  them  at  a  low  price,  and 
thereby  purchases  in  the  land  for  much  less 
than  its  value,  the  sale  will  be  set  aside  on 
motion.     Mills  v.  Roycrs,  13  D.  263. 

A  sale  under  an  execution  sent  to  another 
county  in  a  case  not  provided  for  by  statute 
is  voidable,  but  not  void,  its  validity  de- 
pending on  the  purchaser  having  or  not 
bavins  notice  of  the  irregularity.  Where 
the  plaintiff  becomes  a  purchaser  at  such 
sale,  having  a  reasonable  opportunity  to 
know  of  the  irregularity,  the  sale  is  invalid, 
and  will  be  quashed.  Sanders  v.  Ruddle,  15 
D.  148. 

A  partner  of  the  plaintiff  in  such  purchase 
[is  affected  with  the  latter's  notice  of  the 
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irregularity,  and  the  consequences  as  to  both 
are  the  same.    lb. 

A  purchase  by  the  plaintiff  at  an  execu- 
tion sale,  in  a  fair  competition,  cannot  be 
vacated  because  the  sale  was  made  at  a 
great  depreciation.  Ingram  v.  Belk,  47  D. 
591. 

106.  What  title  passes.  —  1.  In  gen- 
eral. *  —  The  purchaser  at  sheriff  s  sale  of  real 
property  under  exeoution  gets  only  such  in- 
terest as  the  judgment  debtor  possessed.  If 
the  judgment  debtor  has  nothing,  the  pur- 
chaser gets  nothing,  and  the  sale  is  a  nullity. 
Zabriakie  v.  Meade,  90  D.  542.  S.  P.,  Coombs 
v.  Jordan,  22  D.  236;  Jackson  v.  Town,  15  D. 
405;  Gingrich  v.  Foliz,  57  D.  631;  Stumpy. 
Henry,  61  D.  300:  Walton  v.  Hargroves,  97 
D.  429;  Meclianiaf  Bank  v.  Merchants'  Bank, 
100  D.  388. 

A  sale  made  under  a  levy  on  property  not 
belonging  to  the  defendant  in  execution  con- 
fers no  right  on  the  purchaser.  BalUo  v. 
Poisset,  19  D.  185;  Sanborn  v.  KUtredge,  50 
D.  58. 

A  purchase  on  execution  of  land  to  which 
the  debtor  had  an  equitable  title  only  at  the 
time  of  the  levy  is  inoperative,  though  he 
acquired  the  legal  title  before  the  sale.  Pratt 
v.  Phillips,  60  D.  162. 

Misrepresentations  at  an  execution  sale, 
made  by  the  defendant  to  the  effect  that  a 
certain  tract  of  land  was  ineluded  in  the  levy, 
whereby  an  innocent  purchaser  was  induced 
to  bid,  on  the  theory  tnat  such  land  was  em- 
braced in  the  sale,  will  give  the  purchaser  a 
good  title  in  equity,  though  the  land  was  not 
included  in  the  levy;  and  after  the  execu- 
tion of  the  deed,  the  defendant  is  not  enti- 
tled to  have  the  sale  vacated  on  repaying  the 
purchaser  the  amount  of  his  bid,  and  all  ex- 
penses.   Buchanan  v.  Moore,  15  D.  601. 

Purchasers  at  sales  against  vendor  and 
vendee,  respectively,  stand  in  the  relation  of 
vendor  ana  vendee,  with  their  respective 
rights  and  liabilities.  Chahoon  v.  HoUenback, 
16D.  587. 

The  purchaser  at  sheriff's  sale  and  the  de- 
fendant in  execution  are  not  privies  in  estate, 
for  the  former  succeeds  also  to  the  rights  of 
the  plaintiff;  and  privies  in  estate  are  those 
only  who  come  in  under  their  vendor.  Briley 
v.  Cherry,  18  D.  561. 

By  a  conveyance  of  part  of  an  entire  tract, 
which  grants  also  the  right  to  take  iron  ore 
in  the  residue  of  the  tract,  paying  the  grantor, 
his  heirs  and  assigns,  so  much  per  ton  there- 
for, such  right  to  take  ore  does  not  become 
appurtenant  to  the  parcel  conveyed,  so  as  to 
pass  by  a  levy  and  sale  of  such  parcel  under 
an  execution  against  the  grantee.  Grubb  v. 
OuUford,  28  D.  700. 

The  levy  of  an  execution  controls  the  sub- 

•  Title  under  sale,  and  how  proved,  see  note,  11 
D.  708,  709. 

When  sale  passes  Interest  of  plaintiff  as  well  as 
of  defendant,  sea  note,  80  D.  S70-47X 
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sequent  proceedings  in  determining  what 
passes  to  the  purchaser,  and  the  sheriff  can- 
not extend  or  sell  anything  beyond,    To. 

The  title  of  a  purchaser  at  sheriff's  sale 
under  a  judgment  against  a  fraudulent 
grantor  must  yield  to  an  older  title  of  a  bona 
fide  purchaser  from  the  fraudulent  grantee; 
but  land  descending  from  such  fraudulent 
grantee  is  subject,  in  the  hands  of  his  heir, 
to  the  claim  of  such  purchaser  at  sheriff's 
sale.     Scott  v.  Purcell,  39  D.  453. 

A  purchaser  at  sheriff's  sale  under  judg- 
ment against  fraudulent  grantor  stands  in 
the  place  of  a  creditor  of  the  latter,  and  is 
entitled  to  all  the  rights  and  privileges  grow- 
ing out  of  that  relation,     lb. 

Where  an  action  is  brought  against  two 
persons  as  administrators,  and,  pending  the 
suit,  they  are  removed,  but  are  subsequently, 
with  a  third  person,  appointed  administrators 
de  bonis  non,  and  judgment  is  rendered  agai  nst 
them  in  that  capacity,  upon  which  execution 
issues,  to  be  levied  of  the  goods  of  the  intes- 
tate, the  purchaser  at  the  sale  under  such 
execution  acquires  a  good  title.  Ponder  v. 
Moseley,  48  D.  194. 

Purchaser  at  sheriff's  sale  takes  all  that 
the  grantor  owned  in  the  property  at  the 
time  of  a  prior  conveyance  thereof  which  is 
void  as  to  creditors;  and  if  questions  subse- 
quently arise  as  to  the  bona  fides  of  the  deed, 
they  must  be  settled  between  the  purchaser 
and  those  claiming  under  it.  Spindler  v. 
Atkinson,  56  D.  755. 

One  purchasing  for  another  at  execution 
sale,  having  agreed  to  so  purchase  and  hold 
the  property  as  security  for  the  money,  is  a 
trustee,  and  the  contract  is  a  mortgage. 
Moffatt  v.  Buchanan,  54  D.  41. 

The  purchaser  of  a  wife's  property,  sold 
under  execution  for  her  husband's  debts,  ac- 
quires no  right  in  the  property,  if  the  hus- 
band had  none,  though  the  trust  deed  by 
which  she  holds  is  unrecorded.  Bush  v. 
Bush,  51  D.  675. 

An  officer  can  pass  title  by  sale  under  a 
writ  wherever  he  can  justify  under  the  writ, 
if  all  other  prerequisites  to  a  sale  have  been 
complied  with.  Coleman  v.  McAnuUy,  57  D. 
229. 

A  purchaser  at  sheriff's  sale  must  be 
deemed  an  assignee  in  law.  Martin  v.  Mar* 
tin,  61  D.  364. 

The  purchaser  at  a  sale,  under  a  vendor's 

t'udgment  for  purchase- money,  of  land  held 
>y  vendee  under  articles  of  agreement, 
whether  he  be  the  vendor  himself  or  a 
stranger,  takes  the  whole  legal  and  equitable 
estate,  and  the  proceeds  ffo  to  the  vendor  to 
the  extent  of  the  unpaid  purchase-iuouey, 
without  regard  to  the  date  of  his  judgment. 
Vierheller's  Appeal,  62  D.  365. 

The  purchaser  obtains  no  greater  interest 
in  the  land,  by  payment  of  all  of  purchase- 
money  before  it  was  made  payable  by  the 
conditions  of  the  sale,  than  ne  would  hare 
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had  without  an  anticipated  payment.  Gar- 
rett r.  Dewart,  82  D.  570. 

The  purchaser  holds  immediately,  and  not 
mediately,  of  the  judgment  debtor.  lie  can- 
not be  said  to  hold  of  the  sheriff,  who  never 
in  any  proper  sense  becomes  the  owner  or 
proprietor  of  the  property.  McKnigld  v. 
Gordon,  94  D*  164. 

2.  When  title  attaches.  —  Sale  of  property 
levied  on  under  execution  relates  to  the 
time  when  the  lien  of  the  writ  attached,  and 
conveys  the  title  held  by  the  defendant  on 
that  date.  Million  v.  Riley,  25  D.  149;  An- 
drews t.  Doe,  38  D.  450. 

Sale  and  conveyance  under  an  execution 
relate  back  to  the  time  the  execution  was 
placed  in  the  officer's  hands,  so  as  to  defeat 
a  subsequent  conveyance  of  the  legal  title, 
even  to  the  holder  of  a  prior  equity.  HaUry 
v.  Oldham,  41  D.  262. 

Seizure  of  property  upon  execution  is  a 
necessary  act  in  making  a  legal  sale;  and 
subsequent  proceedings,  in  order  to  vest  the 
title  in  the  purchaser,  have  reference  to  the 
time  of  the  seizure,  and  depend  upon 
the  state  of  the  title  as  it  then  was.  Benson 
v.  Smith,  66  D.  285;  but  such  title  will  not 
overreach  that  of  an  innocent  purchaser  pur- 
chasing nearly  one  and  one  half  years  after 
the  levy  during  which  the  execution  has  lain 
dormant,  and  which  continues  dormant  a 
year  and  a  half  longer.  Owens  v.  Patteson, 
44  D.  780. 

The  title  of  an  execution  purchaser  relates 
back  to  the  date  of  the  judgment  under 
which  the  sale  was  made.  Hutchinson  v. 
Horn*  50  D.  470. 

Sale  of  a  growing  crop  under  hfi.  fa.  vests 
the  title  in  the  purchaser  from  that  time, 
and  he  may  gather  such  crop  when  ripe. 
Coombs  ▼.  Jordan,  22  D.  236. 

The  title  of  a  purchaser  at  a  sale  under  exe- 
cution, upon  a  justice's  judgment,  relates  to 
the  date  of  the  levy.  Parker  v.  Swan,  34  D. 
619. 

The  purchaser  must  rely  for  title  on  the 
writ  on  which  the  sale  was  made.  Though 
the  officer  had,  at  the  time  of  the  sale, 
other  and  senior  writs  in  his  hands  against 
the  defendant,  the  purchaser  cannot  invoke 
their  lien.  His  title  is,  however,  good 
against  the  plaintiffs  in  such  senior  writs, 
and  their  remedy  is  against  the  sheriff. 
He  Key  v.  Garth,  40  D.  725. 

The  title  of  the  purchaser  of  land  at 
sheriff's  sale  vests  in  him  from  the  day  of 
sale,  although  the  deed  be  not  executed 
until  a  subsequent  date.  And  if  he  buys  in 
good  faith,  without  notice  of  a  dormant 
equity,  he  will  be  regarded  as  a  bona  fide 
purchaser,  although  he  afterwards  receive 
such  notice  prior  to  the  execution  of  the 
deed.    Oviatt  ▼.  Brown,  45  D.  539. 

The  title  of  the  purchaser,  after  obtaining 
a  deed,  does  not  relate  back  to  the  date  of 
his  bid,  so  as  to  divest  from  that  time  the 


ownership  of  the  debtor  whose  land  has  been 
sold.  Until  the  sale  has  been  consummate*! 
by  the  acknowledgment  and  delivery  of  the 
deed,  the  debtor  is  entitled  to  the  possession, 
with  all  its  attendant  advantages.  Qarrett 
v.  Dewart,  82  D.  570. 

The  rights  of  the  purchaser  at  an  execu- 
tion sale  by  a  Judgment  creditor,  who  has 
redeemed  from  a  prior  sale  on  execution, 
relate  back  to  the  time  when  the  lien  under 
the  proceedings  from  which  the  redemption 
was  made  first  attached.  Blair  v.  Chamblin, 
89  D.  322. 

3.  What  must  be  produced  to  show  title.  — 
The  judgment  must  be  produced  in  support 
of  the  title  of  a  purchaser  thereunder.  Du- 
four  v.  Camfrane,  13  D.  360. 

A  purchaser  who  is  not  plaintiff  in  execu- 
tion need  not,  in  support  of  his  title,  show  a 
judgment  on  which  the  execution  was 
founded.     Hardin  ▼.  Cheek,  64  D.  600. 

It  is  sufficient  that  a  copy  of  the  judgment, 
and  so  much  of  the  record  as  shows  that  the 
court  had  jurisdiction  of  the  defendant,  be 
produced.     McQvkre  v.  Kouns,  18  D.  187. 

One  who  claims  title  through  a  sheriff's 
sale  must  show  the  authority  of  the  sheriff 
to  make  the  conveyance,  Seechrist  v.  Baslan, 
42  D.  251. 

The  title  of  a  purchaser  of  real  estate  at 
execution  sale  does  not  depend  upon  sheriff's 
return  to  the  writ.  The  purchaser  has  no 
control  over  the  conduct  of  the  officer  in  this 
respect.  Cloud  v.  El  Dorado  Co.,  73  D.  526; 
Hitler  v.  Scannell,  70  D.  775.  He  rests  for 
title  upon  judgment,  execution,  levy,  sale, 
and  deed;  ana  he  need  not  show  more  to 
entitle  him  to  whatever  rights  the  defendant 
in  execution  had  in  the  property  sold.  Cloud 
v.  El  Dorado  Co.,  73  D.  526.  Other  ques- 
tions are  between  the  parties  to  the  judg- 
ment and  the  officer.  Brooks  v  Rooney,  66 
D.  430. 

Plaintiff  in  execution  seeking  to  establish 
a  sheriff's  deed,  under  which  he  claims, 
must  produce  not  only  a  copy  of  the  decree, 
but  also  the  bill  and  answer,  and  so  much 
of  the  pleadiugs  and  orders  as  would  show 
that  the  decree  was  pronounced  in  a  cause 
properly  constituted  between  the  parties. 
Lyerly  v.  W/ieeler,  53  D.  414. 

4.  Title  hoio  far  subject  to  equities.  —  The 
rule  that  a  purchaser  at  sheriff's  sale  be- 
comes possessed  of  the  title  and  interest  of 
the  judgment  debtor  at  the  time  of  the  en- 
try of  judgment  is  subject  in  equity  to  the 
qualification  that  he  takes  the  title  subject 
to  the  equities  then  existing  against  the 
judgment  debtor,  or  which  have  since  arisen 
through  want  of  knowledge  of  the  judgment. 
Filley  v.  Dunran,  93  D.  337. 

The  purchaser  succeeds  to  the  title  of  the 

defendant  and  is  affected  by  existing  equities 

against  him.     Polk  v.  Oallant,  34  D.   410; 

Walton  v.  Hargroves,  97  D.  429;  of  which  he 

had  notice  at  or  before  the  sheriff's  sale  of 
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the  property.  Sandford  v.  McLean,  23  D. 
773;  llalley  v.  Oldham,  41  D.  262. 

'The  purchaser  of  an  equitable  title  of  de- 
fendant thereby  acquires  no  superiority  over 
prior  rights  of  third  persons,  although  at  the 
time  he  had  no  notice  of  the  existence  of 
such  rights.     Wallace  v.  Bartie,  89  D.  684. 

One  who  purchases  an  equitable  title  of 
his  debtor  buys  at  his  peril,  taking  such 
equity,  and  no  more.  If  such  equity  is  su- 
perior to  the  rights  of  others,  he  takes  the 
fruits  of  his  purchase;  .if  inferior  or  equal 
only,  it  is  of  no  value,  even  though  the 
plaintiff  had  no  notice  at  the  time  of  his 
purchase.  lb.;  Churchill  v.  Morse,  92  D. 
422. 

The  title  obtained  by  a  purchaser  at  a 
sheriff '8  sale  is  discharged  of  all  secret  trusts 
of  which  he  has  no  notice  prior  to  the  ac- 
knowledgment of  the  sheriff  s  deed.  Smith 
T.  Painter,  9  D.  344. 

A  purchaser  under  a  judgment  acquires 
all  the  right  of  the  judgment  debtor  in  the 


premises,  and  no  equity  can  be  set  up 
against  him  on  account  of  notice  which  did 
not  exist  against  the  debtor.  Sweet  v.  Green, 
19  D.  442. 

Sale  on  separate  executions  against  two 
partners,  though  made  at  one  time,  is  in 
contemplation  of  law  a  separate  sale  of  the 
interest  of  each,  and  a  purchaser  of  both  in- 
terests takes  the  property  divested  of  all 
partnership  equities.    Doner  v.  Stauffer,  21 

A  bona  fide  purchaser,  without  notice,  at 
an  execution  sale,  before  he  receives  a  sher- 
iff's deed,  is  not  the  holder  of  a  merely  equi- 
table estate,  but  of  an  inchoate  legal  title, 
and  is  not  affected  by  notice  subsequently 
acquired  of  a  prior  equity.  Halley  v.  Old- 
lta/n,  41  D.  262. 

A  purchaser  at  execution  sale  takes  sub- 
ject to  a  prior  mortgage  to  which  the  sale  is 
announced  to  be  subject,  although  the  levy 
was  not  made  subject  thereto,  and  although 
the  mortgage  is  not  the  first  encumbrance. 
Tower's  Appropriation,  42  D.  319. 

A  purchaaor  of  land  under  a  judgment  is 
not  bound  by  an  award  made  against  the 
judgment  debtor  under  a  submission  to  ar- 
bitrators entered  into  after  the  judgment 
was  docketed.     Tultle  v.  Jackson,  21  D.  306. 

5.  Illustrations.  —  Where  A  purchased  cer- 
tain buildings  at  an  execution  sale,  which 
were  subject  to  liens  for  materials  furnished 
in  their  erection,  and  which  A  agreed  should 
not  be  affected  by  the  sale,  but  that  he  would 
pay,  and  then  made  an  assignment  for  the 
Benefit  of  his  creditors,  with  certain  prefer- 
ences, including  such  liens,  the  assignees  are 
bound  by  A's  agreement,  and  the  hens  may 
be  enforced  against  the  property,  notwith- 
standing the  sale  and  assignment.  Twelves 
v.  Williams,  31  D.  542. 

Where  A,  a  creditor  of  a  fraudulent  pur- 
chaser, B,  has  obtained  a  judgment  against 


him,  and  levied  execution  thereon,  A,  in  an 
action  against  him  by  the  original  vendor 

C,  to  recover  the  property,  is  not  injured  by 
the  refusal  of  the  court  to  receive  in  evidence 
the  execution  issued  on  the  judgment  of  A 
v.  B,  and  other  proof  in  connection  there- 
with, that  the  property  was  sold  to  him  by 
the  sheriff  under  that  execution.  A,  by  hia 
purchase  under  the  exeoution,  could  acquire 
no  better  title  than  B  had;  and  the  same  evi- 
dence which  established  the  fact  that  B  had 
no  title  would  equally  establish  the  same 
fact  as  against  A;  and  the  force  and  effect  of 
that  evidence  cannot  be  avoided  or  defeated 
in  any  way  by  the  exclusion  of  the  execu- 
tion, etc.,  in  evidence.  Sargent  v.  Sturm, 
83  D.  118. 

It  was  agreed  between  a  mortgagee  and  m 
judgment  creditor  of  the  mortfptgor,  whose 
judgment  was  a  lien  on  the  land  prior  to  the 
mortgage,  that  the  judgment  should  be  post- 
poned to  the  mortgage.  Afterward  execu- 
tion was  issued  on  the  judgment,  and  the 
land  sold  under  it  to  a  purchaser  who  had 
no  notice  of  the  agreement  giving  priority 
to  the  mortgage.  Held,  that  he  was  never- 
theless bound  ny  it,  as  he  could  have  no  bet- 
ter title  than  the  judgment  creditor.  Frost 
v.  Tankers  Savings  Bank,  26  R.  627. 

107.  Oaveat  emptor  *  is  the  undoubted 
rule  in  relation  to  the  sale  of  lands  under 
execution,  and  there  is  no  warranty  of 
title  at  such  sale,  either  express  or  implied. 
Henderson  v.  Overton,  24  D.  492;  Davis 
v.  Murray,  12  D.  661;  Danley  v.  Rector,  50 

D.  242;  Lang  v.  Waring,  60  D.  533;  Bar- 
tholomew v.  Warner,  85  D.  251 ;  hence,  a  pur- 
chaser at  such  a  sale  cannot  object  to  taking 
a  deed  and  paving  the  purchase-money  on 
account  of  a  defect  of  title  where  the  sale  La 
fair.     Smith  v.  Painter,  9  D.  344. 

Caveat  emptor  is  the  rule  at  a  sheriff's  sale 
of  land  to  satisfy  a  mortgage.  WaJbridge  v. 
Day,  S3  D.  227. 

The  defendant  in  execution  is  not  bound 
to  disclose  defects  in  the  property  exposed 
to  sale  by  the  sheriff  and  a  failure  to  disclose 
the  same  will  not  render  him  liable  to  an 
action  of  deceit.  Hart  v.  Hampton,  18  D. 
186. 

The  rule  caveat  emptor  bars  a  purchaser  at 
such  sale  who  has  suffered  a  recovery  of  the 
property  bought,  by  title  paramount,  from 
recourse  against  the  plaintiff  in  execution* 
Murphy  v.  HigginboUom,  27  D.  395. 

The  purchaser  at  an  execution  sale  is  pro- 
tected from  paying  the  purchase  price  when 
induced  to  purchase  through  misrepresenta- 
tions of  the  judgment  creditor,  notwithstand- 
ing the  rule  of  caveat  emptor,  and  the  fact  that 
he  might  have  ascertained  their  falsity  by 
an  examination  of  the  public  records.  The 
judgment  creditor  is  estopped  from  claiming 
an  advantage  resulting  from  his  own  mis- 

•  When  rule  of  caveat  emptor  is  applicable  to 
execution  sales,  see  note,  14  D.  181-lSfc 
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representations.  Webster  v.  Haworth,  68  D. 
287. 

The  doctrine  of  caveat  emptor  is  applicable 
only  to  sales  upon  valid  judgments,  and  is 
usually  invoked  with  reference  to  sales  npon 
execution  issued  against  the  general  property 
of  the  judgment  debtor.  In  such  case,  a  de- 
fect of  title  is  no  ground  for  interference  with 
the  sale,  or  for  a  refusal  to  pay  the  price  bid, 
as  the  purchaser  takes  upon  himself  all  the 
risks  as  to  title,  and  bids  with  full  knowl- 
edge that  in  any  event  he  only  acquires  such 
interest  as  the  debtor  possessed  at  the  date 
of  the  levy  or  lien  of  the  judgment,  and  that 
he  may  possibly  acquire  nothing.  Boggs  v. 
Fowler,  76  D.  561. 

The  doctrine  of  caveat  emptor  in  relation 
to  purchasers  at  execution  sales  discussed, 
Matpehrc  v.  Maria,  lb  D.  121. 

108.  Effect  of  reversal  of  the  judg- 
ment.—  A  purchaser  at  a  sheriff's  sale  is  not 
affected  by  a  reversal  of  the  judgment  for 
irregularity.     Heister  v.  Fortner,  4  D.  417. 

A  purchaser  at  a  sale  under  an  execution 
issued  on  an  erroneous  judgment  of  a  court 
of  general  jurisdiction,  which  is  afterwards 
reversed,  acquires  a  good  title,  notwith- 
standing the  reversal.  Ponder  v.  Moseley, 
48  D.  194;  Stroud  v.  Cosy,  78  D.  556;  when 
the  sale  is  allowed  to  take  place  upon  the 
judgment  without  any  steps  taken  to  stay 
proceedings.  Jesup  v.  Qity  Bank,  82  D.  703; 
and  the  writ  of  restitution  after  reversal 
issues  only  for  the  amount  for  which  the 
property  sold  on  execution.  Stmson  v.  Boss, 
81  D.  591;  but  where  the  sale  was  made  to 
the  plaintiff  in  the  execution,  it  is  otherwise. 
Corwiih  v.  State  Bank,  86  D.  793.  Contra, 
MeAusland  v.  Fundi,  93  D.  358. 

A  purchaser  at  a  sale  made  under  a  final 
decree  generally  takes  a  good  title,  though 
the  decree  be  afterwards  reversed.  Clark  v. 
Farrow,  52  D.  552. 

The  grantee  of  a  judgment  creditor  who 
purchases  the  debtor's  land  at  a  sale  under 
his  judgment  acquires  a  good  title,  notwith- 
standing the  judgment  is  afterwards  re- 
versed.    MeAusland  v.  Fundi,  93  D.  358. 

109.  Proceedings  to  obtain  posses- 
sion. —  I.  In  general.  —  A  sale  of  land  by 
JL  fa.  does  not,  like  the  execution  of  a  /tab. 
fa.,  transfer  the  actual  possession.  It  only 
gives  the  right  to  acquire  the  debtor's  pos- 
session, and  if  the  latter  or  a  stranger  is  in 
possession  when  the  land  is  sold  under  fi.  fa., 
neither  the  sheriff  nor  court  on  motion  can 
give  the  purchaser  possession,  but  he  must 
obtain  the  same  by  ejectment.  Morton  v. 
Sanders,  19  D.  128.  But  if  the  defendant 
assents  to  the  purchaser's  taking  possession, 
and  the  latter  does  so,  it  is  a  waiver  of  ulte- 
rior measures  for  obtaining  possession,  and 
such  assent  may  be  inferred  from  acts  as 
well  as  words.  Woolfolk  t.  Overton,  13  D. 
134. 

The  purchaser  of  land  at  sheriff's  sale  can- 
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not  sustain  an  action  of  trespass  for  the 
crops  where  he  does  not  obtain  possession  by 
ejectment.     Beggs  v.  Thompson,  15  D.  539. 

2.  Right  to  sue  for  the  land.  —  Purchaset 
of  land  sold  under  a  judgment  and  valid 
process  acquires  a  right  to  the  possession  of 
the  judgment  debtor  which  will  support  an 
action  of  ejectment.  Snavehy  v.  Wagner,  45 
D.  640;  LyerlyY.  Wheeler,  53  D.  414.  He 
can  recover  the  land  notwithstanding  a  lease 
made  by  the  defendant  after  the  levy.  The 
tenant  under  such  a  lease  does  not  hold  under 
the  purchaser,  and  is  not  entitled  to  notice 
to  quit.     Locke  v.  Coleman,  15  D.  118. 

To  maintain  ejectment  against  a  tenant  of 
the  execution  debtor  who  was  in  possession 
before  the  judgment  lien  accrued,  the  pur- 
chaser must  show  that  the  tenancy  has  ex- 
pired.    Ferguson  v.  Miles,  U  D.  702. 

A  purchaser  at  sheriff's  sale  is  estopped 
from  setting  up  his  claim  by  taking  a  mort- 
gage on  the  land,  he  not  having  paid  or 
tendered  to  the  sheriff  the  purchase-money 
and  received  a  deed.  Conktin  ▼.  Smith,  63 
D.  416. 

3.  Proving  title  in  ejectment  —  A  party 
claiming  in  ejectment  under  a  sheriff's  deed, 
by  virtue  of  an  execution  sale,  must  produce 
the  record  of  the  judgment  on  which  the 
execution  issued,  from  which  it  ought  to  ap- 
pear that  the  court  had  jurisdiction,  and 
that  the  defendant  was  served  with  process 
either  actually  or  constructively.  When 
both  these  requisites  appear,  and  also  that 
the  execution  pursued  the  judgment,  a  pur- 
chaser will  be  protected,  though  the  judg- 
ment should  be  erroneous.  Where  the  court 
had  no  jurisdiction  over  the  subject,  or  the 
defendant  was  not  served  with  process, 
either  actually  or  constructively,  he  cannot 
be  affected  by  the  sale;  and  the  judgment  as 
to  him  is  a  nullity,  which  may  be  shown  in 
a  trial  of  a  collateral  issue  between  the  former 
owner  and  the  vendee  at  the  sheriff's  sale. 
Darby  v.  Bussell,  9  D.  767. 

If  the  defendant  in  execution  was  never  in 
possession  of  the  property  sold,  the  purchaser 
in  an  action  against  a  stranger  must  put  his 
whole  title  in  evidence.  Toomer  ▼.  Purkey, 
12  D.  634. 

If  real  property  is  sold  under  execution 
against  a  party  not  in  possession,  the  pur- 
chaser cannot  recover  in  ejectment,  against 
one  found  in  possession,  without  showing 
that  the  defendant  in  execution  had  some 
interest  in  the  premises  or  some  right  to  the 
possession  thereof.  It  is  not  sufficient  to  es- 
tablish that  he  was  in  possession  for  a  period 
of  less  than  twenty  years,  but  abandoned  it 
before  judgment,  though  after  so  abandoning 
he  conveyed  to  the  defendant  in  ejectment. 
Jackson  v.  Town,  15  D.  405. 

The  purchaser  need  not  show  title  or  pos- 
session in  defendant  in  execution  at  the  time 
of  the  sale,  to  maintain  ejectment  against 
such  defendant  or  one  going  into  possession 
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under  him  after  the  sale,  but  is  required  to 
show  only  a  judgment,  execution,  and  sher- 
iff's deed;  but  it  is  otherwise  in  ejectment 
against  a  stranger.     Ferguson  v.  Miles,  44  D. 

Certified  copies  of  the  judgment  and  of  the 
vend.  ex.  under  which  the  sale  was  made 
are  all  that  is  necessary  in  ejectment  by  the 
lessee  of  the  purchaser,  to  be  introduced 
from  the  record  of  the  suit  to  sustain  the 
sheriff's  deed.  Carson  v.  Huntington,  45  D. 
273. 

The  purchaser  is  not  bound  to  show  a  levy 
on  the  land;  if  he  shows  a  judgment,  execu- 
tion, sale,  and 'a  sheriff's  deed  to  himself,  he 
is  entitled  to  recover  the  possession  as  against 
the  defendant  in  the  execution.  McEniire  v. 
Durtom,  45  D.  512. 

The  execution  debtor  may  resist  a  recovery 
In  ejectment  by  the  purchaser,  unless  the 
purchaser  can  show  a  valid  execution.  8mith 
v.  Fare,  51  D.  376. 

The  purchaser  cannot  recover  in  ejectment 
without  deducing  title  from  the  original 
grant,  by  connected  conveyances,  as  against 
one  in  possession  not  shown  to  be  in  privity 
with  the  execution  defendant,  though  he 
need  not  go  back  of  the  sheriff's  deed  as 
against  the  execution  debtor  or  his  tenant 
shown  to  have  been  in  possession  at  the  time 
of  the  levy  and  sale,  but  even  against  one  in 
privity  with  the  execution  defendant,  such 
purchaser  must  prove  that  he  was  in  pos- 
session at  the  time  of  the  levy,  or  must  de- 
duce title  from  the  grant.  Pratt  v.  Phillips, 
60  D.  162. 

The  purchaser  may  introduce  in  ejectment 

*fi*  f°~  under  which  he  purchased,  though 

an  entry  thereon  shows  a  levy  on  personal 

property  and  its  dismissal  by  the  execution 

.plaintiff.     Denhamv.  Holeman,  71  D.  198. 

Possession  of  land  in  the  execution  defend- 
ant at  the  time  of  judgment  and  sale.may  be 
shown  by  proof  where  his  answer  does  not 
admit  the  fact.    Bunker  v.  Rand,  88  D.  684. 

Such  possession  of  the  execution  defend- 
ant is  sufficient  prima  facie  evidence  of  title 
to  authorize  the  creditor  to  sell  on  execution. 
lb. 

Evidence  of  title  in  defendant  in  execution 
at  the  time  of  the  sale  is  not  necessary  in  an 
action  against  him  by  the  purchaser  under 
the  execution.     Doe  v.  Parker,  41  D.  614. 

In  contests  between  the  judgment  debtor 
and  the  purchaser  under  execution,  it  is 
competent  for  the  purchaser  to  show,  by  the 
pleadings  and  record  in  the  action,  that  the 
judgment  attached  as  a  lien  upon  the  prop- 
erly purchased  by  him,  although  in  form, 
upon  the  face  of  the  judgment  alone,  it  did 
not  appear  to  be  a  lien.  Markham  v.  Buck- 
vngham,  89  D.  590. 

4.      Matter*  of  defense  *  accruing  subse- 

*  Defenses  which  may  be  urged  by  debtor 
agaiust  purchaser's  action  for  the  land,  see  note. 
M  D.  670-673. 
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quent  to  a  judgment,  and  prior  to  a  sale 
thereunder,  such  as  payment,  satisfaction, 
and  the  like,  should  be  taken  advantage  of 
by  motion  to  stay  proceedings  or  to  set 
aside  the  process.  They  cannot  be  set  up  to 
defeat  a  purchaser's  right  of  possession,  ac- 
quired by  virtue  of  a  sheriff's  deed,  made  in 
pursuance  of  a  sale  under  such  judgment. 
Hale  v.  Henrie,  27  D.  289. 

Defendant  in  a  judgment  who  is  in  posses- 
sion of  land  sold  thereunder  cannot,  in  gen- 
eral, make  any  defense  against  the  judgment 
Eurchaser,  in  an  action  of  ejectment  brought 
y  him.  Snavely  v.  Wagner,  45  D.  640; 
Bunker  v.  Band,  88  D.  684. 

Persons  entering  upon  land  subsequently 
to  the  issuing  of  an  execution  must  surren- 
der possession  to  the  purchaser,  unless  they 
can  show  that  the  judgment  was  invalid,  or 
that  they  have  a  better  title  in  themselves. 
Bank  of  Utica  v.  Mersereau,  49  D.  189. 

In  ejectment  by  purchaser  against  the  de- 
fendant in  the  execution,  the  latter,  while 
still  in  possession,  cannot  resist  upon  the 
ground  that  he,  the  defendant,  has  acquired 
a  better  title.  Lyerly  v.  Wheeler,  53  D. 
414. 

Parol  evidence  is  admissible  to  show  that 
the  sheriff  expressly  excepted  certain  Land 
from  the  sale  of  a  larger  tract  made  by  him 
under  execution,  in  ejectment  brought  br 
the  purchaser  at  such  sale.  Bartlett  v.  Juda\ 
78  D.  131. 

The  execution  defendant  cannot  defeat  the 
purchaser's  recovery  of  possession  by  setting 
up  a  title  in  some  third  person.  McDonald 
v.  Badger,  83  D.  123. 

110.  Liability  for  purchase-money. 
—  1.  In  general  — The  purchaser  at  sheriff's 
sale  must  pay  or  tender  the  purchase-money 
within  a  reasonable  time  in  order  to  acquire 
title.     Conklin  v.  Smith,  63  D.  416. 

The  purchaser  must  comply,  or  manifest 
readiness  to  comply,  with  the  terms  of  the 
sale  before  he  can  expect  a  deed  to  be  given 
or  even  tendered  to  him.  Lockridgt  v.  Bald- 
win, 70  D.  385. 

A  sale  under  a  wn,  ex.  is  a  sale  "  by  virtue 
of  execution,"  within  a  statute  providing 
"  that  if  any  person  shall  bid  off  property  at 
any  sale  made  by  virtue  of  an  execution,  and 
shall  fail  to  comply  with  the  terms  of  the 
same,  he  shall  be  liable,"  etc     Ih. 

The  inference  to  be  derived  from  an  ar- 
rangement between  a  constable  and  a  pur- 
chaser at  a  sale  under  execution,  by  which 
the  latter  agreed  to  settle  the  following  day 
for  the  price  bid  for  the  articles,  is,  that  the 
intention  of  such  arrangement  contemplated 
a  delivery  of  the  goods  by  the  constable  at 
such  time,  and  a  payment  therefor  of  the  sum 
bid,  by  the  purchaser.  Cqffman  v.  Hampton, 
37  D.  511. 

A  constable's  costs  and  charges  for  keep- 
ing the  property,  up  to  the  time  stipulated 
for  payment,  become  part  of  the  terms  of 
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the  sale,  for  which  the  purchaser  is  liable. 
lb. 

Indulgence  given  to  a  purchaser  by  the 
sheriff  is  not  binding  upon  the  plaintiff  in 
execution,  and  does  not  affect  him  with  any 
responsibility  to  his  judgment  debtor.  /7ar- 
d&ty  v.  Wilson,  41  D.  439. 

Whether  the  purchaser  paid  his  bid  or  not 
is  a  matter  between  the  plaintiff,  the  sheriff, 
and  the  purchaser.  The  defendant,  if  duly 
credited  on  the  judgment  with  the  amount 
of  the  sale,  has  no  cause  of  complaint.  Bigg 
v.  Cook,  46  D.  462. 

Where  the  purchaser  fails  to  pay  the 
amount  of  his  bid,  and  judgment  is  taken 
against  him  for  the  amount  of  the  bid  and 
damages,  there  is  no  equitable  lien  upon  the 
land  in  favor  of  the  execution  plaintiff  for 
the  purchase-money.  Day  v.  ValleUe,  87  D. 
353. 

2.  Jurisdiction  and  right  to  sue,  —  The 
district  court  has  jurisdiction  to  recover 
from  a  bidder,  who  fails  to  comply  with  the 
terms  of  an  execution  sale,  twenty  per  cent 
on  the  value  of  the  property  bid  off  by  him, 
although  the  amount  to  be  recovered  is  less 
than  one  hundred  dollars.  Lockridgc  v. 
Baldwin,  70  D.  385. 

The  sheriff  may  maintain  an  action  in 
bis  own  name  to  recover  the  amount  bid  by 
a  purchaser  of  real  estate  at  an  execution 
sale  made  by  him.  Armstrong  v.  Froman, 
88  D.  81;  so  also  may  the  plaintiff  in  execu- 
tion.    BoUnson  v.  Garth,  41  D.  47. 

3w  Defenses  to  claim  for  purchase-money. 
—  A  sheriffs  sale  cannot  be  objected  to 
by  the  purchaser  on  the  ground  that  the 
title  of  the  defendant  in  the  execution  was 
defective.  The  sale  is  binding  in  all  cases, 
except  where  there  has  been  fraud  or  a  mis- 
description of  the  property  in  some  material 
respect.     FriecUy  v.  Scheetz,  11  D.  691. 

A  defect  of  title,  of  which  the  purchaser 
had  notice,  cannot  be  taken  advantage  of  by 
him  to  avoid  the  sale.  Consequently,  where 
one  has  bought,  after  giving  public  notice  of 
the  defect,  he  cannot  allege  the  defect  to  de- 
feat an  action  for  the  purchase- money.     lb. 

In  such  an  action  the  purchaser  cannot 
set  up  as  a  defense  that  a  deed  was  exhibited 
at  said  sale,  and  asserted  to  be  a  conveyance 
of  the  property  sold,  if  such  deed  was  not 
examined  nor  read  by  him.  Hendrick  v. 
Davis,  73  D.  726. 

In  order  to  enable  defendant  to  assign  as 
error  the  refusal  of  the  court  to  admit  in  ev- 
idence representations  and  statements  made 
by  the  sheriff  at  such  sale,  the  record  must 
show  what  such  representations  and  state- 
ments were.     76. 

A  promise  of  the  purchaser  to  pay  pur- 
chase-money is  without  consideration,  where 
the  judgment  defendant  has  no  title  in  the 
lands  sold,  and  a  bid  made  under  a  mistake 
of  fact  in  this  respect  does  not  bind  the  bid- 
der.   If  the  purchase-money  has  been  paid, 


he  may  recvover  it  back  from  the  judgment 
defendant.     Julian  v.  Bell,  89  D.  460. 

A  purchaser  at  an  execution  sale  cannot 
in  equity  be  excused  from  consummating  his 
purchase  because,  never  having  attended 
such  a  sale  before  and  not  hearing  the  terms 
of  the  sale,  he  supposed  himself  to  be  buying 
the  entire  estate  in  question,  and  not  the 
44 right,  title,  and  interest"  of  the  judgment 
debtor  in  it     Upham  v.  Hamill,  23  R.  525. 

Where  one  who  had  made  advances  to  a 
manufacturing  company  took,  for  the  pur- 
pose of  securing  himself,  the  oats  tan  dine 
titles  to  lands  of  the  company,  giving  a  bond 
to  convey  to  the  company  upon  the  dis- 
charge of  his  advances,  and  afterwards  took 
judgment  against  the  company  for  the 
amouat  of  his  advances,  and  caused  the 
lands,  of  which  he  held  the  title,  as  above 
stated,  to  be  sold  on  execution,  and  thereupon 
bid  in  the  same  for  an  amount  less  than  that 
of  his  judgment,  and  received  a  deed  of  the 
property  from  the  sheriff  without  paying 
anything,  upon  giving  the  sheriff  a  bond  of 
indemnity  against  the  consequences  of  any 
judgment  that  might  be  obtained  against 
him  for  the  amount  of  the  bid,  by  prior  judg- 
ment creditors,  and  afterwards  judgment 
was  obtained  against  the  sheriff  by  prior 
judgment  creditors,  —  held,  that  said  bidder 
was  entitled  to  an  injunction  against  the 
judgment.     Gist  v.  Davis,  29  D.  89. 

111.  Besale.  — The  purchaser  at  a  sher- 
iff's sale  must  pay  his  bid  at  once,  or  it  may 
be  disregarded,  and  the  property  resold. 
Durn/orar.  Degruys,  13  D.  285;  Robinson  y. 
Garth,  41  D.  47;  Hardesty  v.  Wilson,  41  D. 
439. 

Failure  of  the  purchaser  to  make  or  offer 
payment  within  the  time  agreed  is  a  default 
upon  his  contract,  for  which  he  is  liable. 
Coffman  v.  Hampton,  37  D.  511. 

The  purchaser  is  liable  for  the  constable's 
costs  and  charges  in  addition  to  the  purchase 
price  offered  at  the  prior  sale,  if  the  proceeds 
of  the  resale  are  not  sufficient  to  cover  the 
entire  amount.     lb. 

A  purchaser  at  a  constable's  sale  cannot 
set  off,  in  an  action  against  him  to  recover  a 
deficiency  after  a  resale,  a  claim  against  the 
consta?  le  for  rent  due  him  as  landlord  from 
the  defendant  in  the  former  suit,  whose 
goods  in  the  hands  of  the  constable  or  the 
proceeds  of  the  sale  thereof  it  is  insisted  are 
liable  for  its  payment.     lb. 

A  bid  at  an  execution  sale  does  not  dis- 
charge the  debt  or  any  portion  thereof  before 
payment.     Hardtstv  v.   Wilson,  41  D.  439. 

Kesale  will  be  ordered  upon  the  ground  of 
mistake,  where  it  is  shown  that  defendant, 
an  aged' woman,  has  been  misled  as  to  her 
rights,  and  deprived  of  her  property  without 

1'iist  compensation.    Campbell  v.  Gardner,  69 
).  598. 

Application  for  a  resale  will  be  regarded 
with  more  indulgence  when  the  mortgagee 
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purchases  than  when  a  stranger  is  the  pur- 
chaser, in  a  case  where  the  party  applying 
to  open  the  sale  offers  to  pay  the  money  due 
upon  the  security,  and  there  has  been  mis- 
take on  the  part  of  the  owner  of  the  equity 
of  redemption,  owing  to  which  the  property 
has  been  sacrificed,     lb. 

In  an  action  against  one  who  refused  to 
comply  with  the  terms  of  sale,  in  order  to 
hold  him  liable  for  the  difference  between 
the  price  at  which  he  bid  off  the  property 
and  the  price  at  which  it  was  subsequently 
sold,  the  same  property  must  have  been  re- 
sold, and  resold  as  the  property  of  the  iden- 
tical parties  as  whose  property  it  had  been 
bid  off  by  him.    Hendrick  v.  Davi*,  73  D.  726. 

Where  the  conditions  of  a  sheriff's  sale 
are,  that  the  purchaser  shall  pay  in  ten  days, 
and  the  deed  shall  be  delivered  thereafter, 
the  property  to  be  resold  at  the  purchaser's 
risk  if  he  fail  to  comply  with  the  conditions, 
and  the  purchaser  gives  a  bond  to  comply 
with  such  conditions,  he  is  liable  on  the  bond 
without  a  resale.  Friedly  v.  Sdieetz,  11  D. 
691. 

112.  Other  liabilities  of  purchaser. 
—  If  action  be  brought  against  a  purchaser  to 
recover  property  on  account  of  informalities 
and  neglects  of  the  sheriff  by  whom  it  was 
sold,  the  latter  is  not  released  from  liability 
because  not  notified  of  the  action;  but  where 
such  notice  is  not  given,  the  sheriff,  in  a  suit 
against  him  by  the  purchaser,  is  not  pre- 
cluded from  making  any  defense  which  the 
purchaser  could  have  made.  Fleming  v. 
Lockart,  13  D.  333. 

The  judgment  creditor  is  not  estopped 
from  asserting  an  after-acquired  title  to  land, 
■old  under  execution,  against  the  purchaser 
at  such  sale.  Henderson  v.  Overton,  24  D. 
492. 

One  who  is  not  a  bona  fide  purchaser  is  lia- 
ble for  the  fruits  and  revenues  of  the  prop- 
erty from  the  date  of  his  possession.  Lowry 
v.  Erwin,  39  D.  556. 

113.  Frauds  by  purchaser.— 1.  In 
general.  —  A  conveyance  procured  by  fraud 
is  no  conveyance  as  against  the  interest  de- 
frauded.    Gilbert  v.  Hoffman,  26  D.  103. 

A  fraudulent  purchaser  at  sheriff's  sale  of 
land  obtains  no  title.     76. 

The  owner  may  recover  the  land  without 
refunding  the  money  paid  by  such  fraudu- 
lent vendee.     lb, 

A  fraudulent  purchaser  at  execution  sale 
gets  no  title  as  against  a  purchaser  at  a  sub- 
sequent execution  sale  on  another  judgment 
against  the  same  debtor,  although  a  part  of 
the  proceeds  of  the  first  sale  was  applied  by 
order  of  the  court  to  the  latter  judgment, 
the  owner  thereof  being  innocent  of  any 
participation  in  the  fraud.  Foulk  v.  McFar- 
lane,  37  D.  467. 

Leaving  property  purchased  in  possession 
of  former  owner  for  his  use,  or  even  tor  his 
eonsumption,  is  not  fraudulent;  but  if  the 


purchaser  falsely  declare  that  he  is  baying 
for  the  family,  or  to  sell  again  at  an  ad- 
vanced price  for  the  benefit  of  the  creditor*, 
the  property  will  remain  with  the  debtor, 
subject  to  subsequent  executions  agaimtt  the 
debtor.      Walter  v.  G truant,  53  D.  491. 

A  sheriff  having  made  two  sales  of  same 
property  is  not  estopped,  on  the  ground  that 
he  participated  in  the  fraud,  from  setting  up 
the  fraud  of  the  purchaser  at  the  first  sale 
who  sues  him.  He  is  but  the  instrument  of 
the  law,  and  the  real  defendants,  the  pur- 
chasers at  the  second  sale,  must  be  allowed 
to  show  the  fraudulency  of  the  former  sale. 
McMichael  v.  McDermoU,  55  D.  560. 

A  fraudulent  purchaser  of  land  at  sheriff's) 
sale  may  be  treated  as  a  trustee  by  those  in- 
terested in  the  property,  and  they  may  pro- 
ceed against  him  as  such,  and  the  same  rule 
applies  to  subsequent  grantees  who  bought 
with  notice  of  the  fraud.  Bctiiel  v.  Sharp,  76 
D.  790. 

2.  Prevention  of  competition.  —  Fraud  by 
purchaser  at  sheriff's  sale,  whereby  others 
were  prevented  from  attending  or  compet- 
ing, will  furnish  ground  for  setting  aside  the 
sale  at  the  suit  of  the  execution  defendant. 
Martin  v.  Bliyld,  20  D.  226;  as  where  the 
purchaser  at  such  a  sale,  being  a  mortgagee 
of  the  same  land,  exhibited  his  mortgage  at 
the  sale  and  proclaimed  that  the  sale  was 
only  to  complete  the  title,  that  is  to  say, 
that  it  was  a  sale  of  the  equity  of  redemp- 
tion only,  when  in  fact  the  debtor's  entire 
estate  was  on  sale,  and  thereby  obtained  the 
land  at  a  nominal  price.  Martin  v.  Ranlett, 
57  D.  770. 

A  purchaser  at  an  execution  sale  who  has 
discouraged  competition  thereat  by  his  rep- 
resentations will  nave  his  purchase  set  aside 
at  the  instance  of  the  execution  debtor  or  of 
his  creditors.  Bunts  v.  Cole,  41  D.  226; 
Bethel  v.  Sharp,  76  D.  790.  But  not  so  where 
the  purchaser  bids  the  amount  of  the  judg- 
ment, and  it  is  not  shown  that  the  represen- 
tations influenced  any  one  except  the  plain- 
tiff's attorney,  to  whom  they  were  made,  or 
that  he  would  have  bid  any  more  for  the 
property.     Gilbert  v.  Garter,  68  D.  655. 

When  purchases  are  made  by  one  repre- 
senting himself  to  be  acting  under  an  agree- 
ment with  a  judgment  debtor,  and  for  the 
latter's  benefit,  when  in  fact  there  was  no 
agreement,  the  advantages  thus  obtained 
will  be  taken  from  him,  on  the  ground  of 
fraud.  Kinard  v.  Hiers,  55  D.  643;  Rich  v. 
Marsh,  45  D.  520;  and  so,  if  the  same  decla- 
rations are  made  privately,  and  it  is  shown 
that  persons  who  would  otherwise  have  at- 
tended for  the  purpose  of  purchasing  are 
kept  away  in  consequence  thereof.  Stewart 
v.  Severance,  97  D.  392. 

Where,  through  the  active  agency  of  the 
purchaser,  an  execution  sale  was  conducted 
with  secrecy,  and  with  the  intention  of  ob- 
taining the  land  at  a  great  sacrifice,  such 
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sals  may  bo  declared  fraudulent  and  void. 
Stockton  v.  Owing*,  12  D.  302. 

The  question  of  fraud  in  preventing  com- 
petition at  an  execution  sale  is  not  material 
m  a  suit  between  a  claimant  under  a  prior 
voluntary  conveyance  from  the  debtor  and 
the  alleged  fraudulent  purchaser  at  such 
sale;  for  if  the  conveyance  was  not  fraudu- 
lent, the  donee  would  recover  against  the 
purchaser,  though  the  sale  were  ever  so  fair; 
and  if  the  conveyance  was  fraudulent  as  to 
creditors,  the  donee  could  not  recover  against 
the  purchaser,  although  the  latter  had  been 
guilty  of  fraud  in  preventing  competition  at 
such  sale.     Jonee  v.  Tuning,  28  D.  569. 

A  defendant  charged  with  a  fraudulent 
attempt  to  prevent  competition  at  the  sale, 
may,  in  answer  to  such  charge,  show  that 
he  requested  persons  to  attend  and  bid  at  the 
sale.     lb. 

114.  Bights  of  purchaser  from  pur- 
chaser.—  An  innocent  purchaser  from  a 
fraudulent  vendee,  at  an  execution  sale  col- 
lusively  made  on  a  judgment  which  had 
been  paid,  there  being  no  irregularity  appar- 
ent in  the  judgment  or  sale,  gets  a  good  title. 
Fetter-man  v.  Murphy,  28  D.  729. 

The  equity  of  a  bona  fide  purchaser  from 
a  fraudulent  vendee  in  execution  sale  is  prior 
to  that  of  one  who  purchases  the  same  prop- 
erty under  a  subsequent  judgment  against 
the  same  defendant.  Byere  v.  Fowler,  64  D. 
271. 

A  purchaser  from  a  purchaser  at  sheriff's 
sale,  the  nature  of  whose  title  and  the  record 
upon  which  it  is  founded  are  disclosed  by 
the  sheriff e  deed,  is  a  purchaser  with  notice, 
and  entitled  to  no  protection  beyond  that  of 
his  grantor.     Caldwell  v.  Walters,  66  D.  692. 

The  substitution  of  one  bidder  for  another 
after  the  property  is  struck  off,  and  before 
delivery,  the  substitute  taking  possession  of 
the  property  and  receiving  the  bill  of  sale  in 
his  own  name,  places  him  in  the  position  of 
a  successful  bidder,  and  not  as  taking  from 
the  original  bidder;  but  he  takes  the  prop- 
erty without  warranty  and  with  all  the  risks 
which  devolve  upon  a  purchaser  at  an  execu- 
tion sale.      WhUson  v.  FouHkes,  73  D.  184. 

Equities  against  a  purchaser  at  execution 
sale  will  bind  his  assignee  in  relation  to  the 
same  matters.     Ayree  v.  Campbell,  74  D.  346. 

A  third  party  buying  of  an  execution  pur- 
chaser, with  notice  that  such  purchaser  took 
no  beneficial  title  at  the  sale,  takes  nothing 
from  his  purchase.  Lewie  v.  Phillips,  79  D. 
457. 

Notice  before  payment  of  all  the  pur- 
chase-money is  equivalent  to  notice  before 
the  contract,  even  though  the  balance  due 
u  secured  and  the  conveyance  made.     lb. 

Purchasers  from  a  grantee  at  execution 
sale  must  satisfy  themselves  of  the  validity 
of  the  title,  and  require  covenants  of  their 
grantor,  or  risk  the  title  under  a  quitclaim 
deed.    If  their  grantor  was  guilty  of  fraud, 
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their  remedy  is  against  him;  or  if  they  took 
a  covenant,  they  must  look  to  it  for  recovery. 
WaSmdge  v.  Day,  83  D.  227. 

115.  Reimbursement  on  failure)  of 
title.  —  A  purchaser  at  an  execution  sale 
whose  purchase  is  set  aside  is  entitled  to  be 
reimbursed  the  amount  that  he  has  paid, 
and  has  a  lien  upon  the  land  for  such 
amount.    Bunt*  v.  Cole,  41 D.  226. 

Where  an  execution  sale  under  a  valid 
judgment  is  void,  and  the  debtor  brings  suit 
to  recover  the  property,  if  there  be  no  fraud 
on  the  part  of  the  purchaser  he  will  not  be 
compelled  to  restore  the  property  without 
being  reimbursed  the  amount  which  he  paid, 
and  which  went  to  satisfy  the  judgment. 
Howard  v.  North,  61  D.  769.  8.  P.,  Vufomr 
v.  Catnfrane,  13  D.  360;  Qeoghegan  v.  Ditto, 
74  D.  413;  Stone  v.  Darnell,  78  D.  682. 

Where  land  has  been  levied  upon  and  sold 
as  the  property  of  the  judgment  debtor,  but 
to  which  he  has  no  title,  the  purchaser, 
whether  the  judgment  creditor  or  a  stranger, 
may  recover  from  such  debtor  the  purchase 
price  of  said  real  estate,  which  had  been 
credited  upon  the  judgment.  Reed  v.  Oroe* 
thwaU,  71  D.  406;  Mttir  v.  Craig,  26  D.  Ill, 

A  purchaser  under  execution  is  entitled  to 
compensation  for  improvements,  under  the 
occupying  claimant  laws.  Sellere  v.  Oorwin, 
24  D.  301. 

A  bond  of  indemnity  to  the  sheriff,  to  pro- 
tect him  from  the  consequences  of  a  sals 
under  execution,  has  no  effect  beyond  the 
parties  to  the  bond,  and  will  give  a  purchaser 
who  has  suffered  a  recovery  of  the  property 
bought  at  the  sale  no  additional  right  of  ac- 
tion.   Munky  v.  Higgkwottorn,  27  D.  396. 

The  purchaser  may  rescind  for  fraudulent 
representations  by  the  plaintiff  in  execution, 
inducing  him  to  make  the  purchase,  to  the 
effect  that  there  were  no  encumbrances  on 
the  land,  when  in  fact  such  encumbrances 
existed  exceeding  the  value  of  the  land,  and 
may  recover  in  replevin  a  note  of  a  third 
person  given  by  him  to  the  plaintiff  in  exe- 
cution in  payment  of  his  bid,  if  he  elects 
to  rescind  immediately  on  discovering  the 
fraud,  and  tenders  a  return  of  a  note  re- 
ceived by  him  for  the  difference  between  his 
bid  and  the  note  given  inpayment,  although 
he  cannot  restore  the  other  party  to  his 
former  situation;  and  although  the  encum- 
brances were  matters  of  record,  and  were 
spoken  of  in  English  at  the  time  of  the  sale, 
if  the  purchaser  did  not  understand  that  lan- 
guage.    Maeeon  v.  Bovet,  43  D.  661. 

Plaintiff  purchasing  property  under  his 
execution,  and  being  afterwards  evicted  for 
want  of  title  in  judgment  debtor,  has  a 
remedy  either  by  summary  application  to 
the  court  whence  the  execution  issued  or  by 
proceedings  in  chancery.  Bank  of  Utica  v. 
Mereereav,  49  D.  189. 

A  purchaser  from  whom  property  bought 
at  execution  sale  is  recovered,  because  it  is 
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exempt  aa  a  homestead,  though  he  might 
have  pleaded  his  right  in  reconvention  in 
the  ejectment  suit,  is  not  precluded  because 
he  failed  to  do  so  from  recovering  the  money 
paid  by  him.    Stone  v.  Darnell,  78  D.  582. 

If  a  grantor  at  sheriffs  sale  perpetrates 
fraud  upon  the  purchaser  as  to  the  title  sold, 
this  does  not  entitle  a  subsequent  grantee 
from  such  purchaser  to  recover  the  purchase- 
money  from  the  first  grantor.  Walbridge  v. 
Day,  83  D.  227. 

Sheriff's  sale  of  an  unascertained  interest 
of  the  debtor  in  an  estate  is  void,  and  the 
purchaser,  if  he  goes  into  possession  under 
the  sale,  is  liable  to  account  for  all  the  rents, 
hires,  and  profits  of  the  property  while  in 
his  possession  or  under  his  control,  and  also 
for  the  value  of  any  of  the  property  that 
may  have  been  sold  by  him,  converted  to 
his  use,  or  lost  by  his  act  or  willful  default. 
But  he  is  entitled  to  be  reimbursed  for  the 
purchase-money  paid  the  sheriff^  with  inter- 
est from  the  time  of  payment.  Penn  v. 
Spencer,  91  D.  375. 

The  common-law  rules  as  to  the  validity 
of  judicial  sales  are  not  changed  by  section 
237  of  the  California  Practice  Act,  concern- 
ing rights  of  purchasers  who  have  been 
evicted  That  section  merely  guards  against 
mischievous  consequences  in  certain  cases, 
by  affording  a  remedy  which  the  common 
law  did  not    Hunt  v.  Louche,  99  D.  404. 

Where  a  sheriff  on  execution  sells  the 
property  of  a  stranger  without  the  creditor's 
authority  or  knowledge,  and  the  true  owner 
afterwards  recovers  the  property,  the  cred- 
itor is  not  liable  at  law  or  in  equity  to  refund 
the  purchaser  his  money;  but  the  sheriff 
himself  is  liable;  and  the  judgment  debtor, 
though  not  liable  at  law  unless  he  was  ac- 
cessory to  the  taking  of  the  property,  is 
liable  in  equity,  because  the  purchaser  has 
discharged  so  much  of  his  debt.  McOhee  v. 
Elite,  14  D.  124. 

The  sheriffs  return,  in  such  a  case,  that 
he  has  collected  so  much  of  the  judgment, 
or  sold  property  to  that  amount  and  taken 
the  purchaser's  bond,  cannot  be  set  aside  in 
equity,  and  is  a  perpetual  bar  to  a  second 
execution  therefor.     lb. 

An  officer  neglecting  to  properly  levy 
upon,  advertise,  or  sell  property  upon  exe- 
cution, whereby  the  purchaser  loses  title,  is 
liable  to  such  purchaser  in  an  action  on  the 
ease.    Sexton  v.  Nevere,  32  D.  225. 

An  officer  selling  personal  property  under 
execution  cannot  actively  aid  the  judgment 
creditors  by  concealing  the  fact,  known  to 
himself,  that  the.  execution  debtor  had  no 
title  to  the  property  offered  for  sale.  Bar- 
tholomew v.  Warner,  85  D.  251. 

Where  an  officer  sells  personal  property 
at  execution  sale,  to  which  the  execution 
debtor  has  no  title,  which  fact  is  known  to 
the  officer,  the  purchaser  may  recover  the 
money  paid  while  lying  in  the  hands  of  the 
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officer,  in  an  action  for  money  had  and 

ceived.     lb. 

The  purchaser  of  land  at  execution  sale, 
where  the  judgment  on  which  the  execution 
issued  is  void,  and  the  sale  consequently 
void,  may  recover  from  the  judgment  cred- 
itor the  purchase-money  paid.  Henderson  v. 
Overton,  24  D.  492. 

The  purchaser  under  an  execution  of 
property  in  litigation,  who  is  compelled  to 
surrender  such  property  by  order  of  the 
court,  may  maintain  assumpsit  for  the  pur- 
chase price  against  the  plaintiff  in»execution, 
or  the  defendant  who  directed  the  levy,  and 
in  satisfaction  of  whose  debt  such  purchase 

£rice  was  applied.    Hockley  v.  Stoigert,  41 
'.256. 

116.  Confirmation  of  the  sale.  —  1. 
By  the  partise,  —  Confirmation  of  sheriff's  sale 
by  the  parties  themselves,  by  their  own 
acts,  is  as  valid  as  if  by  the  court  Toolep 
▼.  Oridley,  41  D.  628. 

A  sheriff's  sale  is  sufficiently  confirmed  by 
complainant  when  he  makes  no  objection  to 
the  sale  for  any  reason,  but  accepts  the  pur- 
chaser's bond,  and  issues  executions  upon  it 
after  it  ripened  into  judgment,    lb. 

Confirmation  of  a  report  of  a  sheriff's  sale 
is  usually  necessary  to  its  validity.    lb. 

The  debtor  may  confirm  a  sheriff's  sale  of 
land  which  he  had  previously  conveyed  in 
fraud  of  creditors,  so  as  to  cure  irregularities 
in  such  sale,  by  receiving  the  residue  of  the 
proceeds,  or  bv  any  act  evincing  his  assent 
to  the  proceedings,  he  being  still  the  owner 
so  far  as  the  creditor  is  concerned.  Johnston 
v.  Harvy,  21  D.  426. 

Such  confirmation  operates  on  the  debtor's 
title  to  the  land,  ana  not  on  his  grantee's 
right  to  the  proceeds.     lb. 

A  fraudulent  conveyance  casts  no  equity 
on  the  creditor  in  such  a  case  to  see  the  ap- 
plication of  the  surplus  purchase-money  aa 
between  the  grantor  and  grantee.     lb. 

2.  By  the  court  —  The  court  is  not  required, 
on  motion  for  confirmation,  to  look  into  the 
judgment  or  execution  further  than  is  neces- 
sary to  determine  whether  the  officer  has 
properly  performed  his  duty  under  the  writ, 
nor  permitted  to  decide  upon  the  regu- 
larity of  either;  but  if  satisfied  from  exam- 
ination that  the  sale  was  made  in  conformity 
with  law,  it  is  the  imperative  duty  of  the 
court  r<o  confirm  the  sale.  Koehler  v.  Ball, 
83  D.  451. 

An  order  confirming  the  sale  adjudicates 
merely  that  the  proceedings  of  the  officer,  as 
they  appear  of  record,  are  regular,  and  a  di- 
rection to  the  sheriff  to  complete  the  sale.  lb. 

If  the  execution  is  irregular  or  unauthor- 
ized bv  law,  defendant  has  his  remedy  to  set 
it  aside;  or  if  it  is  void  for  any  reason  not 
appearing  in  the  proceedings  of  the  officer, 
he  has  his  appropriate  remedy  independent 
of  and  in  no  way  affected  by  the  order  of 
confirmation.    /& 
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The  Kansas  cods  provides  that  if  no  goods 
or  chattels  of  the  debtor  can  be  found,  the 
officer  shall  indorse  on  the  execution  "  No 
goods,"  and  forthwith  levy  on  the  lands  and 
tenements  of  the  debtor;  therefore,  where 
so  men  indorsement  is  found  on  the  writ, 
dot  any  evidence  in  the  return,  that  the 
debtor  had  not  sufficient  goods  and  chattels 
to  satisfy  the  execution,  a  sale  made  under 
it  ought  not  to  be  confirmed.    76. 

Object  of  such  provision  is,  that  the  per* 
anal  property  may  be  first  applied  in  pay- 
ment of  the  debt;  and  if  there  is  none,  to 
place  proof  upon  the  record  to  satisfy  the 
court  of  the  regularity  of  the  sale  in  that  re- 
spect, upon  motion  for  confirmation,    lb. 

The  court  should  decline  to  entertain  a 
motion  to  set  aside  an  order  confirming  a 
mis  made  by  the  lower  court,  when  there 
was  no  irregularity  in  obtaining  the  order 
complained  of.    lb. 

An  order  confirming  a  sale  of  land  under 
execution  is  not  res  judicata,  in  an  action  to 
floorer  the  land  founded  on  such  sale,  so  as 
to  preclude  the  introduction  of  evidence  to 
■how  a  fraudulent  combination  to  prevent 
competition  at  the  sale.  Bern  ▼.  timet.  89 
D.W4. 

117.  Distribution  of  proceeds. —The 
tariff  is  not  liable  for  interest  when  money 
■  tied  up  in  his  hands  by  a  rule  of  court, 
although  the  purchasers  may  be  responsible 
to  him  for  interest  during  the  same  period. 
•Wirt  v.  Stacker,  15  D.  689. 
# A  sheriff  holding  money  made  on  execu- 
tion from  another  court  cannot  be  directed 
by  this  court  to  bring  it  in  for  distribution. 
Jsm  v.  /ones,  18  D.  327. 

A  sheriff  having  recognised  the  legality 
tad  authority  of  an  execution  by  acting  un- 
der it  cannot  afterwards  retain  the  money 
•oUeeted  because  the  writ  was  illegal  or 
■authorised  by  the  judgment  State  v. 
Aefa,  20  D.  118, 

An  execution  having  been  issued  by  a 
court  of  oompetent  jurisdiction,  an  error  or 
irregularity  in  the  rendition  of  the  judg- 
ment, or  in  the  previous  proceedings,  fur- 
bishes no  excuse  to  the  officer  for  withhold- 
ing the  money  collected  by  virtue  of  the 
writ,  but  the  same  should  be  paid  to  the 
uscution  plaintiff  on  demand.    76. 

Notice  to  the  sheriff  of  rent  due  the  land- 
lord of  the  defendant  is  not  necessary  pre- 
vious to  the  removal  of  the  goods  from  the 
^•aneed  premises.  It  is  good,  even  after  sale, 
tf  it  be  given  before  the  money  is  paid  over 
to  the  plaintiff  in  the  execution.  Beekman 
v.  /mwisfr  20  D.  707. 

An  execution  creditor  of  a  partner  sells, 
***  tiis  partnership  chattels,  but  the  partner's 
ttercst  encumbered  with  the  joint  debts. 
Atawv.  Staffer,  21  D.  370. 

Joint  creditors  have  no  claim  to  the  pro- 
***•  of  such  a  sale,  but  must  resort  to  the 
property  in  the  purchaser's  hands.    lb. 


The  sheriff  has  the  right  to  pay  to  a  party, 
out  of  court,  money  raised  by  him  on  execu- 
tion, but  he  may  disoharge  himself  from  lia- 
bility to  the  execution  creditor,  by  paying 
the  money  into  oourt;  and  where  there  are 
conflicting  claims  to  such  money,  the  latter 
course  is  the  safer  one  for  him  to  pursue. 
Stebbms  ▼.  Walker,  25  D.  499. 

The  oourt  may,  in  a  proper  case,  compel 
the  sheriff  to  bring  such  money  into  court, 
and  when  brought  in,  either  voluntarily  or 
by  order  of  court,  may  determine  conflicting 
claims  thereto.    lb. 

The  summary  aid  of  the  court  cannot  be 
successfully  invoked  by  a  party  who  stands 
by  and  permits  the  sheriff  acting  in  good 
faith,  to  pay  money  by  mistake  to  an  execu- 
tion creditor  who  is  not  entitled  to  it;  such 
party  will  be  left  to  his  legal  remedy,    lb. 

No  one  but  the  execution  debtor  or  his 
legal  representative  can,  on  distribution  of 
the  proceeds  of  an  execution  sale,  object  to  a 
mere  irregularity  in  the  rendering  of  the 
judgment,  or  in  the  issuing  of  the  execution. 
Nor  will  even  he  be  permitted  to  do  so  col- 
laterally, or  in  any  other  way  than  by  suing 
out  a  writ  of  error,  or  by  making  application 
to  the  court  in  which  the  judgment  was  en* 
tered  or  from  whioh  the  execution  issued,  to 
vacate  it  or  set  it  aside.  Lowbers  Appeal, 
42  D.  302. 

Arrears  of  ground-rent  have  preference 
over  judgments  in  payment  out  of  the  pro- 
ceeds of  an  execution  sale  of  land,  although 
such  arrears  extend  over  several  years,  dur- 
ing all  of  which  there  were  sufficient  goods 
and  chattels  on  the  land  to  pay  all  the  rent 
due.     Dougherty's  Estate,  42  D.  328. 

All  the  liens  on  the  land  due  at  the  time 
of  the  sale,  when  they  are  capable  of  being 
reduced  to  a  certainty,  are  entitled  to  pro 
tanto  payment  out  of  the  prooeeds.  Mahler's 
Appeal,  47  D.  413. 

it  is  competent  to  prove,  en  distribution 
of  the  proceeds,  that  the  property  sold  waa 
partnership  property,  and  that  a  mere  joint 
judgment  was  given  for  a  partnership  debt, 
Overholts  Appeal,  51  D.  598. 

Under  an  execution  against  some  owners 
of  a  chattel  the  sheriff  may  sell  the  interests 
of  other  owners  who  consent  that  their  shares 
may  be  sold,  and  the  parties  so  consenting 
may  claim  their  shares  of  the  proceeds  of  the 
sale.  But  other  owners,  who  were  not  par- 
ties to  the  judgment  on  which  the  execution 
issued,  retain  their  interests,  and  cannot 
claim  any  part  of  the  proceeds  of  the  sale. 
Hvffcr*  ▼•  Forsyth,  53  D.  513.  , 

The  disposition  of  the  entire  fund  raised 
on  executions  issued  out  of  several  oourts 
may  lawfully  be  assumed  by  that  one  of  the 
courts  into  which  the  money  is  paid  by  the 
sheriff^  either  voluntarily  or  by  consent  of 
parties,  when  there  is  a  question  upon  which 
one  of  the  executions  the  money  is  actually 
made,  or  to  which  of  several  plaintiffs  in 
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execution  it  is  payable.  Woodruff  w.  Chopin, 
57  D.  416. 

If  a  creditor  of  plaintiff  in  execution  was 
otherwise  remediless,  equity  might  decree  a 
sequestration  of  money  in  the  hands  of  the 
sheriff  collected  under  such  execution.  Co- 
rner ▼.  OT#m,  58  D.  414. 

A  representation  by  the  sheriff  at  the  sale 
that  a  vendor's  lien  will  be  paid  oat  of  the 
proceeds  is  binding  upon  the  execution 
plaintiff  on  a  rule  against  the  sheriff  for  the 
purchase-money,  if  he  was  present  at  the 
sale,  and  made  no  objection,  unless  the  rep- 
resentation was  made  through  collusion  be- 
tween the  sheriff  and  the  purchaser.  Bot- 
toms v.  MUkom,  71  D.  225. 

118.  distribution  as  between  rival 
executions. — A  sheriff  having  collected 
money  on  an  execution  cannot  apply  it  in 
satisfaction  of  another  execution  against  his 
judgment  creditor.  Prentiss  v.  Biiss,  24  D. 
631;  Commercial  Bank  v.  Coroner,  38  D.  447; 
especially  to  an  execution  which  has  expired 
by  lapse  of  time,  and  which  is  not  therefore 
a  lien  upon  the  property.  Kingston  Bank  v. 
Eltinge,  100  D.  516.  The  sheriff  cannot  di- 
vert such  proceeds,  even  to  an  older  execu- 
tion, unless  it  has  been  levied.  Reynolds  v. 
IngersoU,  49  D.  57;  Latoson  v.  Jordan,  70  D. 
596. 

On  simultaneous  attachments  of  the  same 
land  by  different  creditors  and  executions 
thereunder,  they  take  in  moieties,  without 
regard  to  the  amount  of  their  respective  exe- 
cutions.   Sigoumey  v.  Baton,  25  I).  414. 

Where  the  property  attached  is  an  equity 
of  redemption,  the  same  principle  applies. 
lb. 

Where  one  execution  is  for  less  than  a 
moiety  of  such  property,  the  surplus  is  ap- 
plied to  the  other,    lb. 

A  sale  of  property  under  junior  JL  fa.  de- 
feats the  lien  of  an  older  judgment  upon  the 
same  property.  The  older  judgment  may 
come  in  and  receive  the  money  raised  by  the 
•ale.     Harrison  v.  McHenry,  52  D.  435. 

Money  collected  by  a  sheriff  under  execu- 
tion in  favor  of  one  against  whom  he  also 
holds  an  execution  may  be  applied  by  him 
towards  the  satisfaction  of  said  second  exe- 
cution, unless  the  legal  or  equitable  title  has 
passed  to  some  third  person.  Ex  forte 
Fearle,  53  D.  155. 

119.  Disposal  of  surplus  moneys. — 
Land  is  changed  into  personalty  by  an  exe- 
cution sale,  and,  the  debtor  being  deceased, 
the  surplus  goes  to  his  personal  representa- 
tive, and  not  to  his  heir.  So  held  by  the 
chancellor;  but  the  court  of  appeals  held 
otherwise.    Jones  v.  Jones',  18  D.  327. 

The  court  has  control  over  surplus  money 
arising  on  a  sheriff's  sale,  if  the  property,  at 
the  time  of  the  sale,  was  subject  to  or  bound 
by  subsequent  judgments  and  executions. 
Btebbms  v.  Walker,  25  D.  499. 

A  second  execution  actually  levied  is  an 
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equitable  lien  on  the  surplus  money  remain 
ing  after  payment  of  a  prior  execution  out  of 
money  raised  by  the  sale,  and  the  court  can 
and  will  protect  this  equitable  right  of  its 
suitor,  and  order  such  money  to  be  brought 
into  court  and  applied  to  the  satisfaction  of 
the  execution  next  in  priority.    lb. 

Sheriff  cannot  appropriate  money  remain- 
ing in  his  hands,  after  payment  to  the  execu- 
tion creditor,  in  order  to  satisfy  an  individual 
debt  due  him  by  the  execution  debtor,  as 
against  the  assignee  of  the  latter.  Fitch's 
Appeal,  51  D.  495.  • 

Contests  concerning  surplus  arising  from 
sales  on  execution  may  be  determined  upon 
motion  instead  of  by  petition  in  equity  or 
another  action,  especially  where  the  facta 
are  undisputed,  or  are  susceptible  of  being 
clearly  and  easily  ascertained.  Polk  County 
v.  Sypher,  85  D.  568. 

120.  Liability  of  officer  for  defi- 
ciency. —  An  officer  acting  with  discretion 
and  good  faith  in  taking  and  selling  property 
on  execution  is  not  liable  for  any  deficiency 
of  the  proceeds.  Mills  v.  Goodsell,  13  D.  90; 
although  the  property  sold  may  have  brought 
an  inadequate  price.  Lynch  v.  Com,,  31  D. 
490. 

A  grossly  inadequate  prioe  may  be  evi- 
dence of  fraud  or  neglect  in  relation  to  such 
sale,  but  it  does  not,  per  as,  give  the  plaintiff 
a  right  of  action,     lb. 

121.  Necessity  of  officer's  return.* — 
A  return  of  a  sale  of  land,  on  execution, 
must  be  made,  describing  the  property  with 
sufficient  precision  to  enable  it  to  be  identi- 
fied.   Duvall  v.  Waters,  18  D.  350. 

Technical  accuracy  in  the  description  is 
unnecessary  in  such  a  case.    lb. 

The  sheriff  may  justify  under  process  of 
execution  without  showing  it  to  have  been 
returned;  and  title  acquired  under  sheriff's 
sale  may  be  good  without  showing  the  exe- 
cution returned.  Clarkr.  Foxcrqft,  20  D.  309; 
Ingram  v.  Belk,  47  D.  591;  Hamblen  v.  Ham- 
blen, 69  D.  358. 

The  law  requiring  return  of  nulla  bona  in 
the  county  where  judgment  is  obtained  be- 
fore sending  execution  to  another  county  is 
merely  directory;  and  if  such  execution  be 
sent  to  another  county  without  such  previ- 
ous return  it  is  only  an  irregularity,  and 
will  not  invalidate  the  title  of  a  bona  Jtde 
purchaser  under  such  execution.  Sydnor  v. 
Roberts,  65  D.  84. 

The  requirements  of  the  statute  of  Loui- 
siana as  to  the  return  of  writs  of  £.  fa. 
do  not  apply  to  writs  of  seizure  and  sale. 
Taylor  v.  Graham,  89  D.  699. 

122.  Sufficiency  of  the  return.  —  1. 
In  general.  —  A  sheriffs  return  that  execu- 
tion was  stayed  by  plaintiff's  attorneys  is 
not  vitiated  by  the  qualification  which  he 
adds  that  it  was  stayed,  as  "I  understood 


•Justification  under  writ  which  officer  has 
failed  to  return,  see  note,  74  D.  672. 
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from  J.  K.  Heckman."  These  latter  words 
may  be  rejected  as  surplusage.  Mentx  v. 
Hamrnan,  34  D.  546. 

The  word  "  levy  "  in  a  return  sufficiently 
indicates  that  there  has  been  a  seizure  of  the 
property  of  which  the  levy  is  predicated. 
Byer  v.  Etrtyrty  41  D.  410. 

A  special  return  of  a  sheriff  will  protect 
him  where  he  shows  that  he  has  discharged 
his  duty.     Boone  Co.  v.  Lotory,  43  D.  532. 

The  act  concerning  executions  in  Texas 
does  not  direct  the  manner  in  which  a  return 
shall  be  made,  or  what  facts  shall  be  stated. 
It  does  not  require  the  return  to  embrace  all 
the  proceedings  of  the  sheriff,  or  that  it 
shall  be  recorded  in  the  registry  of  deeds,  or 
that  it  shall  constitute  record  evidence  of 
the  purchaser's  title.  Howard  v.  North,  51 
D.  769. 

The  act  does  not  impose  on  the  purchaser 
the  doty  of  proving,  by  the  return  m  writing 
or  by  parol  evidence,  that  the  officer  making 
the  sale  has  not  deviated  in  his  acts  from  the 
mode  prescribed  by  the  statute  for  the  exe- 
cution of  his  authority,    lb. 

A  levy  constitutes  but  a  portion  of  the 
sheriff's  return,  and  if  the  return  is  duly 
signed  by  the  sheriff  it  is  no  objection  that 
his  name  was  not  signed  to  the  levy  itself. 
lb. 

A  deputy  sheriff's  signature  to  return, 
followed  by  his  proper  official  designation,  is 
sufficient  without  the  high  sheriffVname,  as 
he  is  an  officer  known  to  the  law.  Miller  v. 
Alexander,  66  D.  73.  8.  P.,  Band  v.  Grant, 
43  D.  528. 

The  sheriff  may  complete  a  deputy's  re- 
turn, where  the  deputy  dies  after  having 
made  a  sale  of  attached  goods  under  the  ex- 
ecution, and  before  finishing  and  signing  his 
return.     Lovett  v.  Pike,  66  D.  248. 

A  return  in  the  words,"!  know  of  no 
property  subject  to  the  within  fieri  facia*," 
is  equivalent,  in  a  collateral  proceeding,  to 
the  return  of  nulla  bona,  Gunn  v.  BoweU,  73 
D.  484. 

The  indorsement  of  the  sheriff  upon  an 
execution  returned  by  him  is  a  matter  of 
record.     lb. 

Loss  of  goods  need  not  be  included  in  or 
made  part  of  the  return.  MUUy,  GUbreth,  74 
D.  487. 

The  return  of  an  unsatisfied  execution 
may  be  made  by  the  sheriff  of  the  county  in 
which  the  defendant  resides.  Bay  State  Iron 
On  v.  GoodaU,  75  D.  219. 

Ho  facts  are  to  be  presumed  to  invalidate 
returns,  but  they  are  to  be  given  a  reason- 
able meaning,  and  where  the  facts  stated  are 
as  consistent  with  regularity  as  irregularity, 
they  should  be  held  to  be  regular.  Drake  v. 
Mocmey,  76  D.  145. 

The  court  will  presume  that  property  was 
advertised  at  the  same  place  where  sold,  as 
required  by  statute,  where  the  return  states, 
"I  advertised  the  property  as  the  law  di- 
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recta,**  and  then  proceeds  to  state  the  places 
where  the  property  was  to  be  sold,  and  was 
sold,  and  the  return  will  be  held  sufficient. 
lb. 

The  court  wilLnot  presume  without  proof 
that  places  are  not  public  places  that  are  re- 
turned by  the  officer  as  the  places  where  the 
property  was  advertised  and  sold.     lb. 

The  sheriff  is  not  required  to  state  in  his 
return  the  particular  facts- constituting  a 
levy;  a  general  return  that  he  has  "levied 
upon  "  the  property  is  sufficient,  and  cannot 
be  disputed,  except  in  a  direct  proceeding 
against  the  officer  or  his  sureties  for  a  false 
return.  When  the  judgment  is  a  lien  upon 
real  property,  a  formal  levy  upon  such  prop- 
erty is  not  required,  and  the  provision  of  the 


statute,  that  "until  a  levy  property  is  not 
affected  by  the  execution,  applies  to  a  levy 
upon  personal  property  only.  FoUom  v. 
Car  it,  &  D.  429. 

Where  the  land  of  one  person  is  transferred 
to  another  under  an  execution,  it  must  ap- 
pear from  the  officer's  return  that  he  has 
proceeded  according  to  the  statute,  and  if  it 
does  not  so  appear,  the  defect  cannot  be  sup- 
plied by  evidence  aliunde.  Wilcox  v.  Bmer* 
eon,  14  R.  683. 

2.  Description  of  the  property  sold.  —Ins 
sheriff's  return  should  be  regular  for  the 
security  of  purchasers,  and  should  describe 
the  premises  with  precision,  but  it  is  suffi- 
cient if  the  property  sold  can  be  clearly  iden- 
tified.    Berry  v.  Griffith,  18  D.  309. 

A  description  is  sufficiently  certain,  where 
it  states  the  levy  to  have  been  made  on  the 
right,  title,  etc.,  of  the  judgment  debtor, 
Mm  and  to  seventy  acres  of  land  lying  on 
the  west  fork  of  Stone  s  River,"  since  it  may 
be  made  certain.  8wan  v.  Parker,  27  D. 
522. 

Locality  and  boundary  are  questions  for 
the  jury  m  an  action  of  ejectment  brought 
by  the  purchaser  in  such  a  case.    lb. 

Every  reasonable  intendment  will  be  made 
in  aid  of  bona  fide  purchasers  at  judicial  sales, 
and  to  effectuate  the  object  which  it  was  the 
duty,  and  as  the  law  presumes  the  design,  of 
the  officer  to  accomplish;  hence  this  descrip- 
tion in  the  schedule  of  property  sold  by  the 
sheriff,  "  to  one,  of  land  called  and  known  by 
the  name  of  'Indian  Creek,  with  addition,' 
containing  two  hundred  and  seventeen  acres, 
more  or  less,"  is  sufficient.  Marshall  v. 
Greenfield,  29  D.  559. 

The  return  need  not  describe  with  particu- 
larity the  laud  which  has  been  sold.  The 
identity  of  the  land  sold  with  that  described 
in  the  sheriff's  deed  may  be  made  to  appear 
by  parol.  Webb  v.  Bumpaes,  33  D.  310; 
Swan  v.  Parker,  27  D.  522. 

A  description  of  land  in  a  return  as  "  lots 
4  and  5  in  square  1,  south  of  Main  Street, 
Columbus,"  is  sufficient  in  an  action  by  the 
sheriff  for  the  price.    Band  v.  Grant,  43  D 
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A  return  which  refers  to  deeds  upon  reo- 
ord,  for  a  description  of  the  lands  levied 
upon,  is  sufficient.  Hyde  v.  Barney,  44  D. 
835. 

A  return  containing  an  insufficient  descrip- 
tion is  void  for  uncertainty.  Porter  v.  Byrne, 
71  D.  305. 

The  names  "Penryn"  and  "Pennyrine" 
should  be  regarded  as  idem  sonans,  and  ap- 
plicable to  the  same  tracts  of  land,  in  the 
absence  of  all  proof  that  they  belong  to  dif- 
ferent tracts.     EUiott  v.  Knott,  74  D.  519. 

123.  Effect  of  the  return  as  evi- 
dence. —  The  return  is  admissible  as  evi- 
dence against  a  purchaser  of  land  under  such 
execution  in  an  action  by  the  sheriff  against 
him  to  recover  the  sum  bid  for  the  land. 
Nichol  v.  Ridley,  26  D.  254;  Hand  v.  Grant, 
43  D.  528. 

Where  a  sheriff's  return  states  that  he 
levied  on  property. of  a  certain  man,  and 
that  a  married  woman  bearing  the  same  sur- 
name claimed  it  as  her  separate  property, 
and  gave  bond  to  try  her  right,  it  will  be 
presumed  that  she  was  the  wife  of  the  de- 
fendant in  execution.  Portis  v.  Parker,  58 
D.  95. 

A  defendant  in  execution  moving  to  set 
aside  the  sheriff's  return,  on  the  ground  that 
the  money  had  been  tendered  and  refused, 
must  show  that  such  a  state  of  facts  existed, 
in  order  to  be  entitled  to  relief.  Minier  v. 
Branch  Bank,  58  D.  315. 

A  statement  in  the  return  that  money 
made  on  execution  was  paid  to  plaintiff  u 
not  competent  evidence  to  prove  the  fact  or 
time  of  payment,  it  not  being  in  response  to 
the  command  of  the  writ.  Walker  v.  Mc- 
Kniyhi,  61  D.  190. 

The  sheriff's  return  is  not  evidence  against 
the  purchaser,  or  a  purchaser  from  him,  of 
the  existence  of  a  deed  of  trust,  to  which  the 
sale  is,  in  such  return,  stated  to  be  subject. 
Mitchell  v.  Lipe,  29  D.  116. 

124.  Conclusiveness  of  the  return.  — 
An  officer's  return  is  conclusive  on  all  ques- 
tions that  can  arise  between  the  creditor 
and  debtor,  and  all  persons  claiming  under 
either  of  them.  WJiUaker  v.  Sumner,  19  D. 
298;  DUler  v.  Roberts,  15  D.  578;  Stevens  v. 
Brown,  23  D.  215;  Reynolds  v.  lngersoll,  49  D. 
57;  Ladd  v.  Wiggin,  69  D.  551;  Johnson  v. 
Stone,  77  D.  706;  except  in  cases  of  fraud  or 
collusion.  Tillman  v.  Davis,  73  D.  786. 
Consequently,  in  ejectment  brought  by  pur- 
chaser under  execution  the  defendant  in  exe- 
cution cannot  show  that  the  sale  was  made 
upon  another  day  than  that  therein  men- 
tioned.    Newton  v.  State  Bank,  58  D.  363. 

A  sheriff's  return  is  conclusive  upon  a  rule 
to  apply  the  money  in  his  hands  to  a  particu- 
lar writ;  and  in  making  such  application, 
the  court  acts  solely  on  the  facts  stated  in 
his  return.     Palmer  v.  Clarke,  21  D.  340. 

A  sheriff  will  not  be  heard  to  contradict 
his  own  return  upon  an  execution,  though 
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the  suit  in  which  he  is  offered  for  that  p 
pose  is  one  between  third  parties.  Doe  v* 
Snyder,  32  D.  311.  S.  P.,  McClelland  v. 
SUngluff,  42  D.  224;  Shotwell  v.  Hamblin,  56 
D.  83;  Ayres  v.  Duprey,  86  D.  657.  Nor 
will  evidence  of  a  different  state  of  facts  from 
those  stated  in  sheriff's  return  be  permitted 
in  an  action  against  him.  Boone  Co.  r. 
Lowry,  43  D.  532.  But  a  sheriff  is  not  es- 
topped from  denying  the  truth  of  his  return 
as  against  one  who  fraudulently  procured 
him  to  make  it    Evans  v.  Matson,  88  D.  584. 

A  sheriff's  return  that  an  execution  was 
stayed  by  plaintiff's  attorney  is  conclusive 
upon  the  latter  in  a  dispute  between  him 
and  a  subsequent  execution  creditor. 
v.  Hamman,  34  D.  546. 

The  return  of  a  sheriff,  showing  due 
cution  of  tkJL/a.,  cannot  be  disputed  on  a 
motion  to  amerce  such  officer.  The  faithful 
discharge  of  the  sheriff's  obligations  can  only 
be  inquired  into  in  an  action  for  a  false  re- 
turn. Bank  of  OalUpoUs  v.  Domigan,  40  D. 
475. 

Where  a  joint  owner  of  a  chattel  sues  the 
sheriff  to  recover  his  portion  of  the  balance 
of  the  proceeds  of  a  sale  of  it,  made  under 
an  execution  against  some  only  of  the  joint 
owners,  an  averment  of  the  sheriff  in  his  re- 
turn that  he  has  paid  over  the  money  in  con- 
test to  one  of  the  owners  and  agent  for  the 
others,  is  not  a  legitimate  part  of  the  return, 
and  does  not  estop  the  plaintiff  from  showing 
the  truth.  The  plaintiff's  remedy,  in  such 
a  case  is  not  by  an  action  for  a  false  return. 
Hopkins  v.  Forsyth,  53  D.  513. 

Under  the  Louisiana  law,  the  return  of  a 
sheriff  may  be  shown  to  be  false,  even  in 
regard  to  citations  on  which  judgments  have 
been  rendered.  Contra,  at  common  law. 
Marvel  v.  Manouvrier,  74  D.  424. 

A  sheriff's  return  is  not  conclusive  as  to 
the  time  of  the  levy,  and  a  mortgagee  may 
show  that  the  levy  was  made  after  the  time 
named  in  the  return,  and  after  his  rights  had 
accrued.     Nail  v.  Granger,  7*  l).  4152. 

A  mortgagee  may  impeach  a  sheriff's  retu  rn 
on  the  ground  of  fraud,  in  replevin  against 
the  purchaser  at  the  execution  sale,  aud 
show  that  the  levy  was  actually  made  after 
the  mortgage,  and  that  the  date  on  the  return 
was  falsified  by  the  collusion  of  the  sheriff 
and  purchaser.     76. 

Title  of  a  purchaser  depends  in  no  wise 
upon  the  return,  but  instead,  upon  the  fact 
of  there  having  been  a  seizure  aud  sale; 
therefore,  if  the  return  does  not  show  the 
existence  of  these  facts,  they  mav  be  shown, 
by  evidence  aliunde.  Byer  v.  Etnyre,  41  D. 
410.  S.  P.,  Ingram  v.  Betk,  47  D.  591;  Bank* 
v.  Evans,  48  D.  734 

Parol  evidence  to  contradict  a  sheriff's 
return  of  a  levy  is  inadmissible  either  to  im- 
peach or  to  sustain  the  title  of  a  purchaser 
of  realty  under  the  execution.  Pratt  v.  Ph&L 
lips,  60  D.  162. 
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One  claiming  title  to  property  under  exe- 
cution sale  may  show  as  against  a  third  per- 
son that  the  sale  was  made  in  a  different 
manner  from  that  stated  in  the  return. 
Drake  ▼.  Mooney,  76  D.  145. 

125.  Remedy  for  failure  to  make 
return.*  —  An  action  will  lie  upon  a  sher- 
iff's bond  for  failure  to  return  a  vend.  ex.  In 
such  action  the  value  of  the  property  which 
ought  to  have  been  exposed  for  sale  is  the 
extent  to  which  the  sheriff  is  liable  in  dam- 
ages, and  the  amount  of  the  execution  is  not 
the  sole  criterion.  Jolinston  v.  The  Governor, 
4  D.  694. 

Debt  lies  against  a  constable  for  neglecting 
to  return  an  execution,  without  showing 
that  he  has  collected  money  thereunder. 
Sloan  ▼.  Case,  25  D.  569. 

The  officer  is  liable  for  nominal  damages 
for  neglect  to  return  an  execution  until  long 
after  the  return  day,  where  no  actual  dam- 
ages are  proved.  Laflin  v.  Willard,  26  D. 
629. 

The  law  presumes  damages  from  a  negleot 
of  duty  by  an  officer.     lb. 

Failure  to  return  an  execution  within  the 
time  commanded,  after  complete  service  of 
the  same,  without  proof  of  actual  loss,  will 
not  entitle  a  judgment  creditor  to  an  action 
on  the  case  against  the  sheriff!  Fletcher  ▼. 
Bradley,  36  D.  324. 

Where  the  statute  provides  that  upon 
failure  of  a  sheriff  to  make  due  return  of  an 
execution,  plaintiff  may  recover  the  amount 
against  him  by  motion,  and  that  upon  pay- 
ment by  him  the  execution  shall  vest  in 
Jam,  if  he  paid  it  when  not  compelled  to  by 
motion  of  plaintiff,  it  would  not  vest  the  ex- 
ecution in  him,  but  would  discharge  it.  Mor* 
He  v.  Lake,  48  D.  724. 

Non-return  of  an  execution  until  after  the 
return  day  is  not  such  negligence  as  of  itself 
makes  the  sheriff  liable  to  an  action.  Com. 
v.  Maqee,  49  D.  509. 

Evidence  is  admissible,  where  a  deputy 
sheriff  dies  without  signing  a  return  of  an 
execution  of  attached  goods,  in  an  action 
against  the  sheriff  for  his  and  his  deputy's 
default,  to  show  the  value  and  proper  dispo- 
sition, for  there  being  no  return,  the  evi- 
dence does  not  contradict  it.  Lovett  v.  Pike, 
66  D.  248. 

A  sheriff  selling  attached  goods  on  execu- 
tion, and  failing  to  return  the  execution,  is 
liable  only  for  the  moneys  received,  less  his 
expenses,  where  the  sale  was  for  a  fair  price, 
and  according  to  law;  otherwise  he  is  ac- 
countable for  their  value.     lb. 

Under  the  Texas  statute,  a  sheriff  who 
fails  to  return  an  execution  as  directed  by 
law  is  prima  facie  liable  to  the  plaintiff  in 
the  execution  for  the  full  amount  of  the 
debt,  interest,  and  costs;  but  this  is  not 

•  liability  of  officer  for  failure  to  return,  and 
how  a  return  may  be  compelled,  see  note* »  D. 
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conclusively  the  measure  of  damages.  The 
officer  may  avoid  the  liability  by  proving  • 
reasonable  excuse  for  his  failure  to  make  the 
return,  or  that  the  plaintiff  has  sustained  no 
injury.  The  harden  is,  however,  upon  him 
to  so  prove:  and  where  he  pleads  that  the 
judgment  debtor  was  insolvent,  and  that 
consequently  the  plaintiff  has  sustained  no 
injury,  he  may  be  held  liable' for  nominal 
damages  and  costs.  Smiih  v.  Perry,  70  D. 
295. 

126.  Amending  or  altering  return.* 
—  1.  The  right  to  amend,  and  power  to  allow 
coi-reciion, — A  sheriff's  return  to  a  Ji.  fa, 
may  be  corrected  so  as  to  make  the  same 
conform  to  the  truth,  and  it  is  the  sheriff's 
duty  to  so  correct  it.  Berry  v.  OriffUh,  18 
D.  309. 

An  amendment  to  show  that  a  copy  of  the 
execution  had  been  left  with  one  having 
property  of  the  debtor  will  be  permitted,  it 
having  been  satisfactorily  proved  that  such 
was  the  fact  Chase  v.  Merrimack  Bank,  31 
D.  163. 

Refusal  of  the  court  to  permit  the  sheriff 
to  amend  his  returns  to  the  writs  of  A.  fa. 
pending  the  trial  of  a  cause  cannot  oe  as- 
signed for  error  in  such  cause.  McCollum  v. 
Hubbert,  48  D.  56. 

Failure  of  an  officer  to  state  in  his  return 
the  interest  of  the  judgment  debtor  in  the 
lands  levied  upon  is  merely  a  defect  of 
form,  which  is  cured  by  neglecting  to  rem- 
edy the  defect  within  two  years,  by  petition- 
ing the  proper  court.  Hyde  v.  Barney,  44 
D.  335. 

A  county  court  has  no  power  to  permit  a 
sheriff  to  amend  his  return  upon  an  execu- 
tion which  he  has  returned  to  the  clerk's 
office,  for  the  purpose  of  making  such  exe- 
cution competent  evidence  in  a  case  on  trial. 
But  its  judgment  will  not  be  reversed  for 
such  error  where  it  is  evident  that  the  result 
of  the  trial  was  not  in  any  way  affected  by 
it     Paul  v.  Slason,  54  D.  75. 

A  sheriff  may  amend  his  return  by  leave 
of  court,  in  detinue,  so  as  to  make  the  return 
correspond  to  the  facts;  and  such  amended 
return  relates  back  to  the  time  when  it  ought 
to  have  been  made.  McArthur  v.  Carrie,  70 
D.  529. 

2.  Time  to  amend.  —  Amendment  of  the 
return  may,  in  general,  be  made  by  leave  of 
court,  at  the  term  to  which  the  process  is 
returnable,  or  at  any  subsequent  term,  if 
the  rights  of  third  persons  will  not  be  af- 
fected, and  there  is  something  in  the  record 
to  amend  by.  Barnard  v.  Stevens,  16  D. 
733;  Boyd  ▼.  Chesapeake  etc  Canal  Co.,  79 
D.  646;  and  the  amendment  will  relate  back 
to  the  original  return.  Malone  v.  Samuel, 
13  D.  172. 

The  return  may  be  amended  by  leave  of 

*  See  monographic  note  on  amending  a  return 
of  the  writ  of  execution  among  other  writs,  It  D 
178-18L 
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court,  even  after  an  action  hai  been  com- 
menced against  the  sheriff  for  making  a  false 
return.    People  ▼.  Ames,  91  D.  64. 

It  would  be  extremely  dangerous  to  per- 
mit an  officer  to  amend  his  return  after  the 
lapse  of  six  years,  and  after  an  action  com- 
menced against  him,  by  inserting  a  fact 
which  would  go  to  defeat  the  action.  Bar* 
nard  v.  Steven*,  16  D.  733. 

After  process  is  returned  the  officer  cannot 
alter  or  amend  his  return  without  leave  of 
court,    lb. 

3.  Effect  of  amendment. — An  unauthorized 
alteration  of  a  return  on  an  original  writ 
does  not  affect  the  title  of  a  purchaser  at  an 
execution  sale,  where  such  alteration  was  not 
in  a  part  of  the  return  that  gave  jurisdiction 
to  the  court,  but  only  in  that  which  related 
to  notice.     Oilman  v.  Thompson,  34  D.  714. 

The  amendment  of  a  sheriffs  return  so  as 
to  show  no  property  found  may  be  made, 
and  when  made  it  relates  back  to  the  time 
when  the  process  was  returned,  and  author- 
izes proceedings  against  indorsees  under  the 
statute  of  Alabama.  Woodward  v.  Harbin, 
87  D.  763. 

An  informal  and  defective  return  of  levy 
on  real  estate,  if  cured  by  amendments  duly 
and  properly  allowed  by  the  court,  is  bind- 
ing upon  the  parties  to  the  levy.  Symonds 
▼.  Harris,  81  D.  553. 

7.  Sheriff's  Deed;  and  Rights  of  Purchaser. 

197.  Bight  to  a  deed,  and  how  en- 
forced. —  A  purchaser  of  real  estate  at  an 
execution  sale  is  immediately  entitled  to  a 
deed,  and  having  obtained  the  same,  he  may 
resort  to  ejectment  to  obtain  possession. 
Keaton  v.  Thomasson,  58  D.  55. 

The  title  of  a  purchaser  of  real  estate  on 
execution,  or  of  his  legal  assignee  after  the 
time  of  redemption  has  expired,  consists  in 
an  absolute  right  to  a  conveyance  from  the 
proper  officer,  which  shall  vest  in  him  all 
the  right,  title,  and  interest  of  the  judg- 
ment debtor  at  the  time  of  the  levy.  The 
party  having  the  legal  right  to  such  a  con- 
veyance can  oompel  the  execution  of  it  by 
mandamus,  but  the  party  having  only  an 
equitable  right  must  enforce  it  in  a  court  of 
chancery.     Whipple  v.  Farrar,  64  D.  99. 

The  remedy  of  such  purchaser  where  the 
sheriff  dies  before  executing  a  conveyance 
is,  in  the  absence  of  a  statute  providing  for 
such  contingency,  to  apply  upon  proper 
showing  to  the  court  for  the  appointment  of 
a  master  or  commissioner  to  execute  the  con- 
veyance.   People  v.  Boring,  68  D.  331. 

The  court  may  appoint  a  suitable  person 
to  make  and  deliver  a  deed  in  the  enforce- 
ment of  its  judgment,  and  that  its  final  pro- 
cess may  be  completely  executed  by  virtue 
of  its  original  jurisdiction,  and  indepen- 
dently of  statute.     lb. 

It  is  the  sheriff's  trust  and  duty  given  to 
him  by  law,  to  execute  a  conveyance  under 


fi.  fa.  when  the  purchase-money  is  paid* 
Stewart  v.  Stokes,  73  D.  429. 
a  A  suit  in  equity  is  the  proper  form  of  no- 
tion to  enforce  a  conveyance  of  real  estate  to 
a  purchaser  under  sheriff's  sale,  where  the 
purchase-money  has  been  paid,  and  the  sheriff 
has  died  before  executing  a  conveyance.     /  6. 

Where  the  purchase-money  has  been  paid. 
to  the  sheriff  and  he  dies  before  conveyance, 
equity  will  grant  relief,  regarding  it  as  o 
case  of  casualty  or  accident.    lb. 

Tender  of  the  amount  of  an  execution  to 
the  sheriff  after  a  sale  thereunder,  by  the 
defendant  therein,  but  before  the  execution 
of  the  deed  by  the  sheriff  or  the  payment 
by  the  purchaser,  does  not  affect  the  latter 'e 
title  or  right  to  a  deed.  Baker  v.  Clepver, 
84  D.  591. 

Equity  will  not  oompel  a  sheriff,  who  hae 
sold  land  under  execution,  to  execute  a  deed 
to  the  purchaser,  who  offers  and  has  always 
been  ready  to  pay  the  purchase-money.  Tb 
compel  the  execution  of  a  deed  in  such  ease 
is  the  exclusive  function  of  the  court  under 
whose  authority  the  sheriff  acted  in  making 
the  sale.    Patrick  v.  Carr,  86  D.  454. 

A  purohaser  of  land  at  sheriff's  sale  who 
receives  a  portion  of  the  redemption  money 
from  the  judgment  debtor,  and  agrees  to 
give  him  time  tor  the  payment  of  the  residue, 
without  stipulating  that  unless  the  residue 
be  paid  by  a  specified  time  he  shall  have  tho 
right  to  take  out  his  sheriff  s  deed,  so  far 
waives  his  right  to  the  sheriff's  deed  that  he 
is  not  entitled  to  it  if  he  neither  tenders 
back  the  money  received  nor  gives  notice  of 
his  intention  to  rescind  the  contract,  and 
take  out  a  deed,  unless  the  residue  be  paid 
within  a  reasonable  time.  Kaufman  v.  8maU- 
wood,  87  D.  230. 

The  statute  requiring  a  sheriff,  on  presen- 
tation of  the  certificate  of  purchase  of  land 
sold  under  execution,  to  execute  a  deed  to 
the  holder  thereof,  if  the  land  has  not  been 
redeemed,  must  be  construed  to  mean  that 
the  deed  is  to  be  so  executed  if  such  presen- 
tation is  made  within  a  reasonable  time; 
and  such  time  must  be  considered  to  be  the 
time  within  which  the  judgment  is  a  lien, 
and  the  fifteen  months  additional  allowed 
for  redemption.  '  One  seeking  a  deed  after 
such  time  must  make  application  to  the  court 
in  which  the  execution  was  issued  for  a  rnle 
upon  the  sheriff^  on  notice  to  the  parties  in- 
terested, to  show  cause  why  the  deed  should 
not  be  executed.  But  if  the  application  be 
not  made  within  twenty  years,  the  courts 
will  hold,  in  analogy  to  the  statute  of  limi- 
tations, and  for  the  protection  of  titles  of  bona 
fide  purchasers,  that  such  lapse  of  time  will 
bar  the  right  of  the  holder  of  the  certificate 
to  have  a  deed  executed.  Sucker  v.  Doolep, 
95  D.  614. 

An  execution  creditor's  bid  should  be  ad- 
mitted as  a  credit,  when  the  property  is  sold 
on  execution,  and  the  sheritt  his  own  U 
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baring  been  offered  him,  cannot  refuse  to 
execute  a  deed  till  the  plaintiff  has  advanced 
money  on  his  hid  to  pay  the  oosts  indorsed 
upon  the  writ  as  fees  due  for  services  ren- 
dered by  other  officers  in  the  cause.  Fowler 
v.  Pearce,  44  D.  526. 

128.  Necessity  of  deed  to  complete 
purchaser's  title.  —  An  execution  pur- 
chaser has  no  legal  estate  in  the  premises 
until  conveyance  executed;  he  has  only  a 
right  to  an  estate  which  may  be  perfected  by 
a  conveyance.  McMillan  v.  Richard*,  70  D. 
655;  Reynolds  v.  Harris,  76  D.  459. 

Title  to  land  sold  under  execution  remains 
in  the  execution  defendant  until  delivery  of 
conveyance  to  the  purchaser;  and  the  con- 
veyance, when  delivered,  does  not  relate 
back  to  the  time  of  the  sale;  the  interest 
acquired  by  the  purchaser  is  only  suoh  an 
equitable  interest  as  exists  under  every 
contract  to  buy.     Leger  v.  Doyle,  70  D.  240. 

A  purchaser  on  execution  against  a  fraud- 
ulent debtor  must  have  a  sheriff's  deed  to 
the  land  purchased  by  such  debtor  in  an- 
other's name  to  defraud  his  creditors  before 
he  can  maintain  a  suit  to  compel  the  holder 
ef  the  legal  title  to  oonvey  to  him.  Dunnica 
v.  Coy9  69  D.  420. 

Failure  of  the  sheriff  to  make  a  deed  to 
an  execution  purchaser,  and  failure  of  such 
purchaser  to  pay  the  amount  of  his  bid  to 
the  sheriff  immediately,  does  not  at  all  affect 
the  latter's  title.  Baker  v.  CUpper,  84  D. 
591. 

Whether  a  sheriff's  deed  for  property  sold 
under  a  defective  execution  has  been  exe- 
cuted or  not  makes  no  difference.  The 
purchaser's  title  will  be  protected  as  well 
before  as  after  the  giving  of  the  sheriff's 
deed.     CorwUh  v.  State  Bank,  86  D.  793. 

189.  General  requisites  of  the  deed. 
—A  sheriff's  deed  is  sufficient  if  it  shows 
that  the  officer  had  authority  to  sell;  there- 
fere,  where  the  deed  recites  the  execution 
end  the  names  of  the  parties  as  therein 
stated,  it  is  sufficient,  though  in  referring  to 
the  judgment  it  does  not  again  recite  the 
names  nor  state  the  amount  of  the  judg- 
ment, except  as  it  appears  upon  the  execu- 
tion.    Perbn*  v.  Dibble,  36  D.  97. 

Lands  bid  off  at  sheriff's  sale  are  devisable 
and  descendible  as  real  estate,  and  the  sher- 
iff's deed  should  be  made  to  the  heir  at  law 
of  the  purchaser  in  case  of  his  death  prior  to 
the  completion  of  the  purchase,  and  not  to 
the  legatee  or  devisee  under  a  will  made  be- 
fore the  purchase;  nor  does  the  payment  of 
the  purchase-money  by  the  testator's  ex- 
ecutor change  the  rule.  Landrum  v.  Hatcher, 
70  D.  237. 

130.  Execution.  —  Either  the  sheriff  or 
his  deputy  may  execute  a  deed  on  a  sale  on 
execution  made  by  the  latter.  Oorham  v. 
Oak,  17  D.  549. 

Execution  of  a  deed  by  the  sheriff  affirms 
nothing  more  in  such  a  case  than  that  the 


sale  was  made  in  the  usual  manner,  and  doei 
not  make  him  liable  for  any  act  of  the  deputy 
for  which  he  was  not  before  liable,  particu- 
larly where  the  action  for  such  aot  was  com- 
menced before  the  deed  was  executed.     lb. 

A  sheriff  executing  a  deed  on  a  sale  by  his 
deputy  does  not  become  liable  for  money  re- 
ceived by  the  deputy  upon  such  sale,  pur- 
suant to  an  arrangement  with  the  plaintiff's 
attorney  out  of  the  usual  course,  of  which 
the  sheriff  is  not  shown  to  have  had  any 
knowledge.     Ilk 

Where  a  marshal  who  sold  land  under  a 
judgment  of  a  circuit  court  of  the  United 
States  is  removed,  the  court  may,  upon  a 
proper  showing,  order  his  successor  to  exe- 
cute and  acknowledge  the  deed,  and  the  act 
of  Congress  adopting  the  execution  law  of 
the  state  clearly  authorises  its  record  in  the 
county  where  the  land  is  situated  when  so 
acknowledged.     Byere  v.  Fowler,  54  D.  271. 

Authority  to  sell  land  couf erred  by  the 
writ  in  the  sheriff's  hands  carries  with  it 
authority  to  execute  all  the  instruments  re- 
quired by  law  to  the  completion  of  the  sale; 
namely,  a  certificate  of  sale,  and  in  case  no 
redemption  is  had,  a  conveyance  to  the  pur- 
chaser.   People  v.  Boring,  68  D.  331. 

A  deed  made  by  a  sheriff  while  in  office 
may  be  executed  by  a  deputy  after  the  ex- 
piration of  the  term  of  office  of  his  principal, 
and  in  the  latter's  absence  from  the  state; 
and  this  authority  of  the  deputy  is  not  im- 
paired by  a  statute  allowing  the  deed  in  suoh 
cases  to  be  executed  by  the  succeeding  sher- 
iff. Mill*  v.  Tukey,  83  D.  74.  But  the  au- 
thority of  the  deputy  must  be  produced  in 
suoh  a  case  to  entitle  the  deed  to  be  read  in 
evidence  in  an  action  for  the  possession  of 
the  land,  Cloud  v.  El  Dorado  County,  78  D. 
526. 

181.  Acknowledgment.  —  A  clerical 
omission  of  the  sheriff's  name  in  an  acknowl- 
edgment of  a  sheriff's  deed,  where  the  cer- 
tificate of  acknowledgment  is  otherwise  full 
and  explicit,  showing  that  the  sheriff  was  the 

S arson  who  signed  and  acknowledged  the 
eed,  does  not  vitiate  it.     Pickett  v.  Doe,  43 
D.  523;  In  re  Smith,  97  D.  531. 

Want  of  a  seal  in  a  sheriff's  deed  duly  ac- 
knowledged is  a  fatal  defect,  where  the  deed, 
in  order  to  be  valid,  is  required  to  be  signed, 
sealed,  and  acknowledged;  and  the  addition 
of  a  seal  many  years  afterwards,  without 
another  acknowledgment,  will  not  make  it 
available,  in  a  court  of  law,  to  protect  the 
purchaser,  in  an  action  of  ejectment  brought 
by  an  infant  or  one  who  has  succeeded  to 
her  estate.     Merritt  v.  Home,  67  D.  298. 

A  sheriffs  deed  containing  the  necessary 
recitals  is  good,  though  the  officer  who  took 
the  acknowledgment  does  not  certify  that 
the  sheriff  acknowledged  it  as  sheriff,  but 
simply  as  an  individual  act.  In  re  Smith,  97 
D.  631. 
Recitals  in  the  sheriff's  deed  determine  its 
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character;  and  if  they  show  that  the  officer 
was  acting  in  his  official  capacity,  and  by 
due  authority,  in  making  the  deed,  it  is 
valid  as  soon  as  properly  signed  and  deliv- 
ered, though  it  has  not  been  acknowledged. 
lb* 

182.  Delivery  and  acceptance.  —  De- 
livery of  the  sheriffs  deed  and  its  acceptance 
are  essential  to  its  validity;  and  where  it  is 
delivered  to  a  purchaser  on  execution  against 
the  grantee  without  acceptance  by  him  or 
by  his  authority,  and  without  his  surrender- 
ing the  certificate,  it  is  invalid.  Ferguson  v. 
Miles,  44  D.  702. 

Possession  of  a  sheriff's  deed  by  the  repre- 
sentative of  a  deceased  purchaser  is  prima 
fade  evidence  of  its  delivery  and  payment  of 
the  purchase-money,  though  there  is  no  re- 
ceipt of  payment  at  the  foot  of  it  Binds  v. 
Scott,  51  D.  506. 

The  purchaser  may  reject  the  sheriff's 
deed  as  not  incompliance  with  law,  and  his 
acceptance  of  It  is  his  own  voluntary  act,  in 
the  performance  of  which  he  has  a  right  to 
control  and  direct  the  officer,  and  ne  is 
therefore  not  entitled  to  the  protection  af- 
forded a  purchaser  in  good  faith,  on  the 
reasonable  presumption  that  the  law  has 
been  complied  with  by  those  intrusted  with 
its  execution,  and  over  whose  acts  he  has 
no  control.     Tanner  v.  Stint,  59  D.  320. 

188.  Description  of  premises  con- 
veyed. —  In  a  sheriff's  deed,  the  land  sold 
must  be  described  with  reasonable  certainty; 
accordingly,  nothing  will  pass  under  the  gen- 
eral elause,  "all  other,  the  land,  eta,  of  the 
defendant."   Jackson  v.  Delancy,  7  D.  403. 

A  sheriff's  deed  which  describes  the  land 
conveyed  as  "all  that  plantation  or  tract  of 
land  lying  in  Sumner  district, "  is  void  for 
uncertainty;  and  neither  the  sheriff's  adver- 
tisement nor  his  oral  testimony,  is  admissi- 
ble in  evidence  to  show  what  land  was  meant 
to  be  conveyed.  Broughton  v.  Birchmore,  18 
D.  654. 

Where  a  deed  from  the  sheriff  constituting 
the  purchaser's  title,  follows  the  sale,  the 
same  particularity  of  description  is  not 
necessary  as  would  be  required  were  the 
title  to  rest  upon  the  levy.  Vance  v.  Mc- 
Nairy,  24  D.  553. 

A  general  description  of  land  in  a  sheriff's 
deed  is  sufficient;  and  land  described  in  such 
deed  as  the  tract  whereon  the  defendant  lives 
is  sufficiently  described,  although  parts  of 
such  traot  were  previously  acquired  by  him 
from  different  parties.  Cain  v.  Maples,  26 
D.  184. 

Discrepancy  between  the  description  in  a 
sheriff's  deed,  and  the  advertisement  of  sale, 
or  even  the  levy,  will  not  defeat  the  deed 
after  the  lapse  of  fifty  years.  Qourdsn  v. 
Davis,  45  D.  745. 

A  tract  named  "western  route"  may  be 
spelled  "west  route,  **  and  neither  the ji.  fa. 
nor  the  sheriff's  deed  in  which  the  words 


EXECUTION,  ^  7. 

Decisions  and  American 


Reports*  see  Vol 


appear  will  be  thereby  vitiated.     Huddleson 
v.  Reynolds,  50  D.  702. 

Parol  evidence  is  admissible  to  identify  the 
premises  intended  to  be  conveyed  in  a 
sheriff's  deed.    Bates  v.  Bank  of  Missouri, 

55  D.  145. 

A  sheriff's  deed  is  sufficiently  certain  to 
pass  the  execution  debtor's  interest  remain- 
ing unsold  in  lots,  described  in  the  adver- 
tisement and  deed  as  the  one  undivided 
third  part  of  the  lots  not  sold  by  him  in  an 
addition  to  a  certain  city,  the  addition  being 
well  known,  and  there  being  no  evidence  or 
the  sale  of  more  than  one  of  the  lots  prior  to 
the  sheriff's  sale.    Lisar.  LmdeU,  64  D.  222. 

A  sheriff's  deed,  void  for  uncertainty  in 
description  of  the  land  conveyed,  is  not 
cured  by  reciting  notice  by  advertisement  of 
the  time  and  place  of  sale  and  the  property 
to  be  sold,  "a  copy  of  which  advertisement 
is  hereto  annexed,  and  makes  part  of  this 
deed,"  and  in  the  granting  part  reciting  that 
he  transfers  to  the  purchaser  the  interests  of 
defendant  "in  and  to  the  above-described 
property.  "  The  advertisement  cannot  be 
deemed  part  of  the  description,  and  as  the 
latter  in  no  way  refers  to  the  former,  it  is 
not  modified  or  controlled  by  it.  Nelson  v. 
Brodhttek,  100  D.  328. 

184.  Validity.  —  A  sheriff 's  deed  is  not 
invalidated  by  the  non-return  or  misrecital 
of  the  writ  under  which  the  sale  was  made. 
Hinds  r.  Scott,  51  D.  506.  S.  P.,  Doe  v.  Rue* 
29  D.  368;  Lcshey  v.  Gardner,  38  D.  764. 

A  sheriff's  deed  is  not  invalidated  by  the 
death  of  the  execution  debtor  after  judgment 
and  execution,  but  before  levy,  though  his 
heirs  are  minors  and  there  is  no  Dersonal  rep- 
resentative on  his  estate.     Brooks  v.  Rooney, 

56  D.  430. 

An  unrecorded  sheriff's  deed  otherwise 
valid  against  the  debtor  is  valid  against  him 
and  all  the  world,  except  such  creditors  and 
purchasers  as  are  protected  by  the  registry 
acts,  notwithstanding  the  debtor  remained  in 
possession  thereafter  for  twenty  years;  and 
when  the  deed  is  recorded,  it  is  not  liable  to 
be  defeated  for  previous  neglect  of  any  pre- 
scribed time  for  registering  by  rights  subse- 
quently acquired.    Leger  v.  Doyle,  70  D.  240. 

Sheriff's  deed  is  void,  if  it  does  not  recite 
the  judgment,  where  the  statute  requires 
such  recital.    Dufour  v.  Camfranc,  13  D.  360. 

A  variance  of  two  dollars  and  seventy- 
eight  cents  between  the  judgment  recited  in 
the  sheriff's  deed  and  the  one  produced  in 
evidence  is  fatal  to  the  validity  of  the  deed. 
Den  v.  Despreaux,  22  D.  485. 

The  objection  that  the  judgment  produced 
materially  varies  from  the  one  recited  in  the 
sheriff's  deed  may  be  urged  by  persons  other 
than  the  defendant  in  execution.  ^  lb. 

A  sheriff 'b  deed  before  the  time  for  re- 
demption has  expired,  it  seems,  is  void  on  its 
face.     Parks  v.  Jackson,  25  D.  656. 

A  sheriff's  deed  is  void  which  recites  that 
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land  was  exposed  for  sale  "  at  the  court-house 

door  in  the  city  of  St.  Louis,  daring  the 

term  of  the court  of  — ,  for  the  year 

eighteen  hundred  and  forty  — ,"  under  a 
statute  requiring  the  officer  to  expose  real  es- 
tate taken  under  execution  to  sale  at  the  court- 
house door  on  some  day  during  the  term  of 
the  circuit  court  for  the  county  where  the 
same  is  situated,  and  requiring  that  the 
sheriffs  deed  shall  recite  the  time,  place,  and 
manner  of  the  sale.     Tanner  v.  Stint,  69  D. 


A  sheriff's  dsed  to  land  lying  out  of  his 
county  is  voicL    Hanby  v.  Tucker,  68  D.  514. 

Sheriff's  deed  without  payment  of  the  pur- 
chase-money is  void,  it  seems.  Chapman  v. 
Harwood,  44  D.  736.  Contra,  see  Hind*  ▼. 
Scott,  51  D.  506. 

185.  Kflfect,  generally. #  —  The  sher- 
iffs deed  is  the  conveyance  of  the  debtor's 
legal  title,  without  any  warranty,  express 
or  implied.    Henderson  v.  Overton,  24  D.  492. 

The  sheriff's  deed,  as  an  assurance  of  title, 
stands  lower  than  any  other.    lb. 

If  the  party  against  whom  the  execution 
issued  had  no  title  to  the  property  sold,  the 
purchaeex  acquires  none,  and  the  deed  is 
▼old,  both  at  law  and  in  equity.  lb.;  Bel- 
ford  ▼.  Crane,  84  D.  155. 

Where  a  party  claims  under  two  sheriffs' 
deeds  of  the  same  land,  sold  on  the  sane  day 
on  different  executions  against  different  de- 
fendants, each  of  whom  was  owner  of  the 
land  when  the  judgment  against  him  was 
rendered,  so  that  the  land  is  bound  by  both 
jadgments,  if  one  of  the  deeds  is  good,  it  is 
samcient  as  against  a  party  claiming  under 
the  defendant  upon  the  execution  against 
whom  the  land  was  sold  and  conveyed  by 
that  deed,  although  the  other  deed  is  defect- 
be.     Fsckett  v.  Doe,  43  D.  523. 

The  extent  and  operation  of  a  sheriff's 
seed  must  be  measured  by  the  levy  that  he 
made,  end  the  appraisement  and  sale  conse- 
quent thereon,  and  cannot  be  enlarged  by 
say  expression  that  he  may  have  made  use 
sf  therein.     Morgan  v.  Mason,  55  D.  464. 

Where  land  owned  jointly  by  three  persons 
is  sold  on  execution  against  them,  and  is 
norchased  by  one  of  the  joint  owners,  the 
deed  of  the  sheriff  carries  with  it  notice  that 
the  land  has  been  sold  on  execution,  as  the 
property  of  three  joint  owners,  and  pur- 
chased by  one  of  them,  and  that  the  title  of 
the  other  joint  owners  remained  in  them. 
Therefore  no  subsequent  vendee  can  be 
treated  as  a  purchaser  without  notice.  Gib- 
mm  v.  Window,  84  D.  652. 

The  same  presumption  of  intent  cannot  be 
inferred  from  a  sheriff's  deed  as  from  a  direct 
conveyance  from  the  grantor.  In  the  latter 
case,  the  ambiguity  is  the  grantor's  fault;  he 
has  voluntarily  sold  his  property,  and  re- 
ceived the  proceeds,  and  everthing  should  be 

*  Relation  back  of  sheriff's  deed  to  da/  of  sale, 
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construed  more  strongly  against  him  than 
his  grantee.    Nelson  v.  Brodhaek,  100  D.  328. 

A  sheriff's  deed  relates  to  the  time  when 
the  purchaser  was  entitled  to  it  as  between 
such  purchaser  and  the  judgment  debtor,  ox 
his  assignee  where  the  delay  was  caused  by 
an  injunction  by  the  debtor.  Nellie  v. 
Lathrop,  34  D.  285. 

The  deed  so  relates  back  to  support  the 
title  of  an  intermediate  purchaser  on  execu- 
tion against  such  grantee  in  an  action  of 
ejectment  against  the  latter  s  tenant.  Few* 
guson  v.  Mike,  44  D.  702. 

A  sheriff's  deed  relates  back  to  the  judg- 
ment, which  is  notice  to  all  the  world  of 
everything  legally  done  under  it,  and  there- 
fore passes  whatever  interest  the  debtor 
then  had  in  the  premises,  Rogers  v.  Brent, 
50  D.  422. 

A  sheriff's  deed  has  effect  by  relation  to 
the  time  of  the  levy  of  the  execution.  It  in- 
vests the  purchaser  with  the  right  of  entry 
from  the  time  of  the  sale.  CkalMn  v.  Malone, 
50  D.  525. 

Growing  grain  passes  by  a  sheriff's  deed  of 
land  as  appurtenant  thereto,  when  such 
grain  was  the  property  of  the  judgment 
debtor  at  the  time  when  the  deed  was  exe- 
cuted.    Bear  ▼.  Bitter,  55  D.  490. 

186.  Effect  as  evidence.  —To  prove 
title  under  a  sheriff's  sale,  the  judgment  and 
execution,  as  well  as  the  deed,  must  be 
shown.  Den  v.  Deepreaws,  22  D.  485;  Terry 
v.  Bleight,  16  D.  101;  Owen  v.  Barksdale,  47 
D.  348;  Watson  v.  ThuUU,  71  D.  142.  Nor 
is  the  production  of  the  judgment  and  execu- 
tion dispensed  with  by  a  statute  declaring 
such  deed  prima  fade  "evidence  that  the 
provisions  of  the  law  in  relation  to  sales  of 
lands  upon  execution  were  complied  with." 
Bybee  v.  Aehby,  43  D.  47. 

The  purohaser,  to  sustain  his  title,  is  only 
required  to  show  a  sale  and  the  authority  of 
the  officer  to  make  it  The  deed  proves  the 
sale,  and  the  judgment  and  execution  are 
proof  of  the  authority  of  the  officer  to  make 
the  sale.    Blood  v.  Light,  99  D.  441. 

The  sheriff's  deed  is  admissible,  without 
judgment  and  execution  upon  which  it  is 
founded,  to  show  the  amount  of  money 
raised  by  the  sheriff  Bolles  v.  Beach,  53  D. 
263. 

A  sheriff's  deed  complying  with  the  re- 
quirements of  the  statute  is  evidence  of  the 
recitals  therein  contained,  without  the  intro- 
duction of  the  judgment  and  execution  upon 
which  it  is  founded.  Jordan  v.  Bradehaw,  65 
D.  419. 

A  sheriff's  deed  relates  back  to  the  day  of 
the  sale,  and  may,  therefore,  be  given  in  evi- 
dence, in  an  action  of  ejectment,  under  the 
general  issue,  though  executed  after  issue 
joined.     Jackson  v.  Ramsay,  16  D.  242. 

The  judgment  offered  to  support  a  sheriff's 
deed  must  appear  to  be  the  one  r*«it*d 
therein.     Den  v.  Despreaux,  22  D.  4*4. 
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A  sheriff's  deed  ia  evidence  of  a  sale,  but 
not  of  the  regularity  of  proceedings  preced- 
ing the  sale.  Alexander  v.  Waiter,  60  D. 
688. 

A  sheriff's  deed  not  fully  reciting  the 
judgment,  but  otherwise  regularly  executed, 
is,  when  given  in  connection  with  the  judg- 
ment and  execution,  admissible  in  evidence 
to  show  authority  in  the  sheriff  to  sell,  and 
makes  a  prima  facie  case  of  title  for  the  pur* 
chaser.     Bettison  v.  Budd,  66  D.  442. 

A  sheriff's  deed  incomplete  from  wanting 
a  seal  is,  if  accompanied  by  a  sufficient  re- 
turn upon  the  execution,  evidence  of  the  sale 
of  land  under  the  execution,  and  of  a  pur- 
chase by  plaintiff.  Miller  v.  Alexander,  66 
D.  73. 

A  sheriff's  deed  is  not  inadmissible  because 
of  variance  between  the  judgment  and  exe- 
cution, and  the  recital  thereof  in  the  deed. 
WUaon  v.  Campbell,  70  D.  686. 

Payment  of  the  purchase-money  may  be 
inferred  from  the  receipt  in  the  sheriff 's  deed, 
where  it  has  been  delivered;  but  where  there 
has  been  no  delivery,  the  receipt  affords  no 
evidence  of  payment  even  against  the  sheriff 
and  certainly  not  against  any  other  person. 
Qibeon  v.  Whulow,  84  D.  652. 

A  sheriff  s  deed  is  not  evidence  of  the  pur- 
chaser's title  against  one  who  is  not  shown 
upon  the  face  of  the  deed  to  have  been  one 
of  the  judgment  debtors  and  execution  de- 
fendants, and  whose  interest  in  the  property 
is  not  shown  by  the  deed  to  have  been  sold 
and  conveyed.    Donahue  v.  McNuUy,  85  D. 

7a 

As  against  a  mere  trespasser,  strict  proof 
of  issuance  of  execution  is  not  required  to 
be  made  by  a  purchaser  at  sheriff 's  sale  who 
has  been  in  possession  for  a  long  period  of 
time,  claiming  title  under  the  deed,  and  es- 
pecially where  neither  the  defendant  in  the 
judgment,  nor  any  one  claiming  under  him, 
has  made  any  claim  adverse  to  the  plaintiff 
And  when  it  is  shown  that  there  was  a  judg- 
ment of  a  proper  date,  upon  which  an  execu- 
tion might  have  Issued,  a  charge  by  the  clerk 
for  issuing  an  execution,  a  sale  by  the  sheriff, 
and  a  certificate  of  sale  purporting  to  have 
been  made  in  pursuance  of  an  execution,  and 
that  after  the  expiration  of  six  months  from 
the  sale  the  sheriff  executed  a  deed  in  which 
the  judgmeut  and  execution  are  recited, — 
these  facts  are  sufficient  to  raise  the  presump- 
tion of  the  existence  of  an  execution  after 
the  lapse  of  sixteen  years,  although  none 
could  be  found  among  the  records  of  the 
court     Russell  v.  Harris,  99  D.  421. 

137.  Conclusiveness. —  A  sheriff's  deed 
is  conclusive  evidence  of  the  right  of  posses- 
sion in  the  purchaser  against  the  defendant 
in  execution  and  all  claiming  under  him 
after  the  judgment.  Hale  v.  Henrie,  27  D. 
289. 

A  sheriff's  deed  cannot  be  collaterally  im- 
peached for  any  irregularity  in  his  proceed- 


ings, or  in  the  process  under  which  he  acts. 
In  suoh  a  case,  a  judgment,  execution  there- 
on, a  levy,  and  the  sheriff's  deed  are  all 
that  need  be  shown.  Ware  v.  Bradford,  36 
D.  427. 

Parol  evidence  is  inadmissible  to  show 
that  an  execution  sale  of  land  was  made  by 
virtue  of  any  other  judgment  or  execution 
than  that  recited  in  the  deed,  or  to  show 
that  the  interest  of  a  person  in  the  land  was 
sold  whose  interest  is  not  shown  upon  the 
face  of  the  deed  to  have  been  sold.  DonaJate 
v.  NcNulty,  86  D.  78. 

Testimony  of  the  officer  who  sells  property 
under  execution  and  executes  a  deed  there- 
for is  not  admissible  for  the  purpose  of  con- 
tradicting, altering,  or  adding  to  the  terms 
of  the  deed.    lb. 

A  claim  of  title  to  land  under  a  sheriff's 
deed  cannot  be  defeated  in  a  collateral  action 
to  try  the  title,  by  proof  that  the  judgment 
defeudant  was  dead  at  the  time  when  the 
judgment  was  obtained  and  the  suit  was 
commenced.     Taylor  v.  8now,  26  R.  311. 

188.  Recitals.  —  1.  Necessity  of  recitals. 
—  A  sheriff's  deed  must  recite,  from  the  facta 
enumerated  by  statute  prescribing  its  con- 
tents, at  least  those  facts  the  non-perfor- 
mance of  which  would  render  the  sale  void. 
Tanner  v.  Stine,  59  D.  320. 

A  sheriff's  deed  silent  as  to  judgment  ia 
not  such  a  compliance  with  the  statute  as  to 
furnish  evidence  of  its  existence,  Jordan  ▼. 
Bradshauo,  65  D.  419. 

The  officer  executing  a  deed  of  land  sold 
by  him  under  execution  must  recite  therein 
the  facts  constituting  his  authority  to  sell 
and  convey;  as  this  is  essential  to  show  a 
transmission  of  the  debtor's  title  in  the  prop* 
erty  to  the  purchaser.  Donahue  v.  Mehfukg 
85  D.  78. 

2.  Sufficiency*  — A  reference  to  the  execu- 
tion and  a  recital  of  its  principal  parts  in  a 
sheriff's  deed  is  a  sufficient  compliance  with 
an  act  of  the  assembly,  which  directs  the) 
sheriff  to  recite  in  his  deed  the  execution 
under  which  he  acted  in  making  the  sale. 
McQuvre  v.  Kouns,  18  D.  187. 

In  the  recital  of  the  execution  an  omis- 
sion of  the  names  of  two  of  the  defendants  ia 
immaterial,  it  being  recited  that  the  inter- 
est of  all  the  defendants  described  as  the) 
heirs  of  R.  J.  was  sold  and  conveyed.     76. 

The  recitals  in  a  sheriff's  deed  need  only 
show  that  he  acted  under  the  authority  of  an 
execution.     Armstrong  v.  McCoy,  31  D.  435. 

A  statute  providing  for  a  recital  of  all  exe- 
cutions issued  upon  a  judgment  is  merely 
declaratory  in  so  far  as  it  requires  further 
recitals  than  are  necessary  to  show  the 
sheriff's  authority,     lb, 

A  variance  in  the  sheriff's  deed  in  reciting 
the  amount  of  the  decree  and  the  amount  to 
be  made  by  the  execution  cannot  invalidate 
the  sale.     Humphry  v.  Beeson,  48  D.  370. 

Recitals  in  a  sheriffs  deed  need  not  show 
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and  sale  given  and  made  according  to 
law,  nor  is  extrinaio  proof  of  those  facts 
necessary  to  rapport  the  deed.  Brook*  v. 
Boomep,  66  D.  430.  It  is  suffident  if  the 
officer's  return  of  the  sale  on  the  execution 
•hows  that  the  proper  notices  were  given. 
Stmmm  ▼.  Bon,  81  D.  691. 

3.  Qfeet  of  misredtals.— A  recital  of  the 
authority  under  which  the  sale  was  made 
is  not  indispensably  necessary;  and  if  in  such 
deed  the  execution  is  misrecited,  as  haying 
issued  from  one  court  where  it  is  In  fact 
issued  from  another,  the  misrecital  is  not 
fatal.     Harrison  ▼.  Maxwell,  10  D.  611. 

A  misrecital  in  a  sheriff's  deed,  of  the 
facto  authorising  his  conveyance,  will  not 
avoid  the  deed,  if  the  necessary  facts  actu- 
ally exist.     Martin  ▼.  WUbourm,  27  D.  393. 

A  misrecital  of  judgment  or  execution  is 
not  fatal  to  the  title  of  the  purchaser. 
Howard  ▼.  North,  61  D.  769;  Phillip*  v. 
CofoM.  63  D.  367;  Blood  ▼.  Light,  99  D. 
441. 

The  deed  may  be  reformed  to  accord  with 
the  facts,  where  admissible  evidence  shows 
that  its  recitals  are  wrong  and  should  be 
corrected.     BartleU  v.  Judd,  78  D.  131. 

If  there  be  any  variance  between  the 
recitals  and  the  sheriff's  return,  made  after 
the  sale  and  forming  no  part  of  the  levy, 
those  in  the  deed  should  govern,  as  being  the 
act  of  both  parties,  and  necessary  to  the 
completion  of  the  sale.  Consequently  when 
the  return  recites  that  the  sale  took  place  on 
Sunday,  the  ninth,  and  the  deed  on  Monday, 
the  recital  of  the  deed  will  prevail,  and  it 
will  be  held  valid.  Roger*  v.  Cawood,  66  D. 
729. 

4.  Effect  of  recitals  as  evidence — conclusive- 
sees.  —  A  recital  in  a  sheriff's  deed  is  not  con- 
clusive evidence  of  the  fact  stated,  but  may 
be  contradicted  by  paroL  Therefore,  al- 
though such  deed  recites  that  the  sale  was 
made  by  a  former  sheriff,  it  may  be  shown 
by  parol  to  have  been  made  by  the  sheriff 
who  executed  the  deed.  Leshey  v.  Gardner, 
38  D.  764. 

Parol  evidence  is  inadmissible  to  contra- 
dict the  recitals  in  a  sheriff's  deed,  in  a 
collateral  proceeding.    Reed  v.  Austin,  46  D. 


8uch  recitals  are  prima  fade  evidence  of 
execution,  levy,  and  sale.  Hardin  v.  Cheek, 
64  D.  600;  but  they  are  not  evidence  unless 
his  authority  to  make  them  is  shown.  Sum- 
sterna  t.  Hesterly,  66  D.  639. 

A  recital,  describing  the  property  as  "  be- 
ing a  leasehold  unexpired,"  does  not  operate 
as  a  limitation  of  preceding  general  terms  of 
description  as  •«  all  the  right,  title,  and  in- 
terest of"  the  execution  debtor.  Dodge  v. 
Jfotfcy,  83  D.  61. 

The  recitals  in  a  sheriff's  deed  estop  him 
and  those  claiming  thereunder  from  denying 
the  truth  of  the  facts  recited;  but  they  are 
not  evidence  against   strangers,  or    those 
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olaiming  adversely  to  the  deed.  Donahue  ▼• 
MeNulty,  86  D.  78. 

Such  recitals  are  conclusive  as  between 
the  parties  to  them  and  those  olaiming  under 
them,  and  cannot  be  contradicted  by  parol 
evidence  showing  that  the  land  was  sold 
under  a  different  judgment  and  execution 
than  those  recited  in  the  deed.  Zabristis  v. 
Meade,  90  D.  642. 

Recitals  In  a  sheriff's  deed  are  sufficient 
evidence  of  the  existence  of  the  judgment 
without  production  of  the  judgment  record. 
Merchant*  Bank  v.  Harrison,  93  D.  286. 

In  order  to  support  a  sheriff's  deed,  it  is 
only  necessary  to  snow  judgment  or  decree, 
and  order  of  sale.  When  these  are  shown, 
it  is  presumed  that  the  recitals  in  the  deed 
are  true.  Therefore,  when  the  deed  recites 
that  the  purchaser  at  the  sale  has  assigned 
to  another  party,  such  recital  is  prima  facts 
evidence  of  the  fact,  and  sufficient  to  pass 
title  to  the  assignee.    In  re  Smith,  97  D.  631. 

189.  Bights  of  grantee.  —  A  purchaser 
of  land  held  by  the  debtor  under  an  unregis- 
tered deed,  at  execution  sale,  is  clothed  by 
the  sheriff's  deed  with  all  the  rights  of  the 
judgment  debtor,  and  it  is  the  duty  of  the 
latter  to  deliver  him  the  title  papers,  or  have 
the  deed  recorded;  and  if  he  suppress  the 
deed,  it  will  be  considered  in  equity  as  re- 
corded; and  if  he  combine  with  a  third  per- 
son to  defraud  the  purchaser,  the  latter  may 
come  into  equity  for  relief,  and  such  person 
may  be  divested  of  the  title  acquired  by  the 
fraudulent  arrangement.  Vance  v.  McNabrjf, 
24  i>.  663. 

Defects  or  irregularities  in  the  sheriff's  re- 
turn will  not  defeat  the  title  of  a  purchaser 
who  is  not  the  plaintiff  in  execution  and 
who  receives  a  good  deed.  The  purchaser 
depends  upon  the  judgment,  levy,  and  deed, 
and  all  other  questions  are  between  the  par- 
ties to  the  judgment  and  the  officer.  PhU* 
lip*  ▼.  Coffee,  63  D.  367;  Brooks  v.  Rooney, 
66  D.  430. 

The  title,  if  any,  acquired  by  plaintiff  in 
execution  under  a  sheriffs  deed,  is  divested 
by  the  reversal  of  an  order  confirming  the 
sale  after  the  execution  of  the  deed  and  be- 
fore any  legal  conveyance  to  a  third  party. 
The  wife  of  such  purchaser,  having  at  most 
only  a  contract  for  a  conveyance  from  him, 
made  after  the  execution  of  the  sheriff's 
deed  and  before  the  reversal,  in  considera- 
tion of  her  ohoees  and  moneys  previously  re- 
duced to  his  possession,  cannot,  in  equity, 
compel  a  conveyance  of  the  legal  title  by  the 
defendant  in  execution.  McBain  v.  McBain, 
86  D.  478. 

140.  Impeaching  and  setting  aside. 
—  If  the  sheriff  abuses  his  authority  to  the 
prejudice  of  defendant  in  execution,  he  is 
responsible  in  damages;  or  if  the  purchaser 
and  sheriff  combine  to  commit  a  fraud  upon 
the  defendant,  he  may  apply  to  a  court  com- 
petent to  afford  relief;  but  in  a  common-law 
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court  the  validity  of  a  sheriff**  deed  cannot  be 
questioned  by  parol  evidence  touching  irregu- 
larities not  affecting  the  officer's  power  or 
authority.  Newton  v.  State  Bank,  58  D. 
863. 

A  sheriff's  deed  cannot  be  impeached  in  a 
collateral  action  because  of  irregularity  in 
the  sale,  even  though  the  plaintiff  in  execu- 
tion is  one  of  the  parties  to  the  collateral 
suit.    Awes  v.  Duvrey,  86  D.  657. 

A  deed  executed  on  application  to  sheriff 
b  v  holder  of  certificate  of  purchase,  twenty- 
nine  years  after  the  sale  on  execution,  will  be 
set  aside  as  a  cloud  upon  the  title  of  the  party 
in  possession,  where,  in  the  intervening  time, 
the  judgment  debtor  has  conveyed  the  land, 
and  by  several  subsequent  conveyances  the 
title  has  passed  to  a  remote  purchaser  for 
value,  and  without  notice  of  any  lien,  who 
has  entered  into  possession  prior  to  the 
making  of  the  sheriff's  deed  Rucloer  v. 
Dooley,  06  D.  614. 

8.  Extent  of  Executions  on  Land. 

141.  What  lands  may  be  set  off- 
writ  of  elegit.  —  Lands  could  not  be  sold 
under  execution  at  common  law.  Bank  of 
Utka  v.  Mersereau,  49  D.  189. 

The  English  statute  authorizing  lands  to 
be  delivered  in  extent  upon  elegit  became  a 
part  of  the  common  law  of  the  colony  of  New 
York,  but  was  for  most  purposes  superseded 
by  the  statute  6  George  II.,  o.  6,  subjecting 
real  estate  in  the  colonies  to  sale  under 
execution  in  the  same  manner  as  personal 
property,     lb. 

Under  the  writ  of  elegit,  if  there  be  suffi- 
cient personalty,  the  sheriff  cannot  levy  on 
lands  under  the  statute  of  Westminster  2, 
18  Edward  L,  c  18.  Hanson  v.  Barney  22 
D.  822. 

Defendant's  death  does  not  abate  an  elegit 
or  an  extent  upon  a  statute  merchant,  no 
further  action  of  the  court  being  necessary 
in  such  oases.    lb. 

A  creditor  may  sue  out  an  elegit  on  his 
judgment  or  decree  after  ifi.fa.  returned 
satisfied  in  part  only,  without  prosecuting 
the  ji  fa.  to  a  return  of  nihil  as  to  the  resi- 
due.   Coleman  v.  Cocke,  18  D.  767. 

Where  there  are  two  decrees  on  the  same 
day  against  a  defendant's  land,  the  whole, 
and  not  a  moiety,  should  be  directed  to  be 
told,  for  each  would  take  a  moiety  if  they 
were  extendible  at  law.    lb. 

Real  estate  of  a  feme  covert  may  be  ex- 
tended and  set  off  on  execution  in  satisfaction 
of  a  judgment  against  her  and  her  husband 
en  a  contract  made  by  her  previous  to  her 
marriage.    Fox  v.  Hatch,  39  D.  226. 

142.  Lands  held  in  common.  —An 
execution  against  a  tenant  in  common  cannot 
be  extended,  by  metes  and  bounds,  upon  a 
part  of  the  land  held  in  common.  French  v. 
Lund,  8  D.  31;  but  must  be  extended  over 
the  whole  tract,  and  such  undivided  propor- 
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tion  taken  as  will  satisfy  the  debt.    8tarr  r. 
Leavitt,  7  D.  268. 

When  a  debtor  holds  as  tenant  in  commom 
in  two  distinct  tracts,  by  different  titles,  his 
creditor  cannot  spread  hie  execution  over 
both  tracts  and  take  a  part  of  the  debtor's 
interest  in  each,  but  must  take  his  whole  in- 
terest in  one  before  resorting  to  the  other.  /&. 

148.  Appraisers,  their  powers,  etc  — 
Describing  appraisers  as  "indifferent,  dis- 
creet men,  freeholders  of  said  county,"  does 
not  show  that  they  possessed  requisite  quali- 
fication of  residents  in  the  county.  Rix  v. 
Johnson,  22  D.  472. 

Where  an  undivided  part  of  real  estate  is 
set  off  by  appraisers,  they  need  only  appraise 
the  fraction  so  set  off.  Brink*  v.  Mann,  48 
D.  669. 

A  levy  is  not  defective  because  an  appraise- 
ment of  an  undivided  portion  set  off  to  a  cred- 
itor is  not  made  at  the'  same  rate  at  which 
the  whole  estate  is  appraised,  if  the  statute 
does  not,  in  such  cases,  require  appraisement 
of  the  whole  estate,  for  the  latter,  being  un- 
necessary, must  be  treated  as  surplusage. 
Symonds  v.  Harris,  81  D.  553. 

144.  Setting  off  land  under  excess- 
ive levy.  —  Excessive  levies,  although  im- 
portant in  point  of  amount,  do  not  on  that 
account  avoid  the  entire  levy;  as  the  debtor 
may,  if  aggrieved  thereby,  obtain  redress  by 
application  to  a  court  of  chancery.  Hunting- 
ton v.  Winchcll,  20  D.  84. 

Where  land  had  been  levied  upon  and  set 
off  for  the  sum  of  a  few  cents  in  exoess  of 
the  amount  stated  in  the  execution,  the  pro- 
ceedings were  held  valid,  the  excess  being 
within  the  maxim,  De  minimis  non  curat  lex. 
Huntington  v.  Windiell,  20  D.  84;  but  see 
Pickett  v.  Breckenridge,  33  D.  745. 

A  tenant  of  the  execution  debtor  in  pos- 
session may  raise  the  objection,  in  an  action 
for  use  and  occupation  by  the  execution 
creditor,  that  the  latter  s  title  was  avoided 
by  an  exoess  in  value  of  the  land  set  off 
under  the  execution.  Pickett  v.  Breehen- 
ridge, 33  D.  745. 

145.  Extending  second  execution. 
— The  creditor  may  discharge  a  levy  and 
extend  a  new  execution,  upon  other  property 
covered  by  the  judgment  lien,  though  it  has 
in  the  mean  while  l>een  sold,  when  a  satis- 
faction of  the  judgment  from  the  first  levy 
would  involve  great  disadvantages  and  risks. 
Commercial  Bank  v.   Western  Reserve  Bank, 

38  D.  739.        A     BJ    _ 

9.   Redemption. 

146.  Bight  to  redeem,  generally.  *  — 
Equity  may  permit  a  redemption  of  'and 
sold  under  execution,  on  the  around  of  i in- 
proper  conduct  on  the  part  of  the  sheriff  and 
purchaser,  although  a  court  of  law  would 
not  set  aside  the  sale.  Blight  v.  roots,  18 
D.  219. 

*  Redemption  from  execution  by  one  of  several 
oo-teuants,  see  note,  M  D.  7*5-768. 


EXECUTION,  I,  9. 
Dealt! 


When  a  creditor  agrees  with  a  debtor 
to  lory  an  execution  on  the  whole  of  the 
debtor  a  property,  and  to  purchase  it  in  at 
the  aale,  ana  hold  it  as  a  security  for  the 
debt*  equity  will  give  a  right  to  redeem  as 
against  the  creditor,  bnt  not  as  against  pur- 
chasers for  a  valuable  consideration  without 
notice  of  this  trust.  Wilcox  v.  Morris,  3  D. 
678. 

The  right  of  redemption  exists  where  the 
land  is  sold  at  a  low  figure,  and  others  do 
bid  because  it  was  understood  that  the 
was  buying  it  for  the  execution 
Comb*  v.  Little,  40  D.  207.  &  P., 
T.  King,  38  P.  679. 

Where  plaintiff  in  execution  uurcha&es  in 
the  land  sold,  not  absolutely  for  himself,  bnt 
to  hold  aa  a  security  for  his  judgment  and 
whatever  other  sum  may  be  found  due  him 
en  a  settlement  with  the  defendant,  if  the 
land  ia  subsequently  sold  under  execution 
against  the  first  plaintiff  in  execution,  the 
purchasers  at  the  second  sale  take  subject  to 
the  equities  existing  between  the  first  plain- 
tiff and  defendant  in  execution,  and  the 
latter  may  redeem  from  them.  Vanaow  v. 
Jfortfa,  61  D.  418. 

Where  plaintiff  in  execution  so  purchases 
in  the  land  sold,  the  judgment  debtor's  suit 
lor  redemption  is  not  barred  by  the  act  mak- 
ing Todd  parol  contracts  for  the  sale  of  land. 
lb. 

Lands  levied  upon  and  sold  by  virtue  of 
final  process  issued  upon  a  judgment  of  the 
federal  court  axe,  since  the  act  of  Congress 
of  1828,  c  68,  see.  3,  subject  to  redemption 
in  the  same  manner  as  if  sold  under  final 
pirn  c  son  of  the  state  courts.  Hepburn  v. 
Ktrr9  61  D.  686. 

The  Illinois  statute  allowing  redemptions 
from  sales  on  execution,  and  under  decrees 
directing  the  sale  of  mortgaged  lands,  does 
not  extend  to  chancery  sales  ordinarily. 
real  t.  Hemming,  68  D.  630. 

The  purchaser  of  lands  sold  on  execution 
acquires  only  a  lien  for  the  amount  of  his 
bid,  and  interest  during  the  redemption 
period.     Cmtie  v.  Millard,  81  D.  460. 

The  legal  estate  of  the  judgment  debtor  is 
not  divested  by  sale  of  his  Ian  I  under 
execution  until  after  the  expiration  of  the 
time  for  redemption,  and  the  title  has  vested 
in  the  purchaser  bv  deed  from  the  sheriff 
and  prior  to  that  time  such  estate  may  be 
the  subject  of  a  lien,  or  of  a  sale  under  exe- 
cution, or  of  a  conveyance  by  deed  from  the 
debtor.     lb. 

The  right  to  redeem  cannot  be  enforced 
unless  the  terms  prescribed  by  statute  be 
strictly  pursued.    HiU  v.  Walker,  98  D.  466. 

A  mortgagee  has  a  right  to  redeem  though 
the  liability  secured  by  the  mortgage  is  a 
contingent  one  which  may  never  ripen  into 
a  certainty.     Oroeeen  v.  White,  87  D.  420. 

A  stranger  is  not  entitled  to  redeem;  bnt 
should  the  purchaser  at  the  execution  sale 


permit  it,  he  would  be  considered  as  acting 
on  behalf  of  the  execution  defendant,  Phyfe 
v.  Riley,  30  D.  66. 

^  A  sale  under  a  senior  judgment,  after  the 
time  of  redemption  expires,  cuts  off  all  junior 
judgments  so  that  no  further  redemption 
can  he  made  thereunder  or  by  virtue  thereof. 
Waller  v.  Harris,  32  D.  690. 

A  party  loses  the  right  of  c  redemption, 
though  the  vendee  purchases  with  the  object 
and  under  a  parol  agreement  to  permit  the 
execution  debtor  to  redeem,  when  the  latter, 
after  being  in  possession  for  some  time,  ex* 
eentes  a  covenant  to  abandon  all  possession 
or  right  to  possession  of  the  land.  Combe  v« 
Little,  40  D.  207. 

147.  Bight  of  judgment  ereditot 
to  redeem.  — •  A  judgment  rendered  against 
a  debtor  after  execution  sale  of  his  land, 
and  before  the  expiration  of  the  redemption 
period,  attaches  as  a  lien  upon  debtor  a  in- 
terest therein,  and  a  grantee  of  the  debtor 
takes  the  premises  subject  to  the  same  liens 
and  encumbrances  that  existed  upon  them 
in  the  hands  of  the  debtor.  OurUs*.  Millevd, 
81  D.  460. 

Failure  of  a  subsequent  judgment  creditor 
to  redeem  land  of  the  debtor  from  sale  under 
the  former  judgment  does  not  render  his 
judgment  lien  inoperative  against  the  debtor 
or  his  grantee,  in  the  event  either  should  re- 
deem within  the  time  allowed  by  law.    lb. 

The  affidavit  for  redemption  by  an  agent 
of  a  redeeming  creditor  must  state  that  he  ia 
agent,  merely  describing  him  aa  agent  not 
being  sufficient;  and  it  must  also  state  the 
true  amount  due  on  the  debt  positively,  and 
not  upon  belief,  and  must  disclose  the 
affiants  means  of  knowledge.  Br.  parte 
Bank  of  Monroe,  42D.  61. 

An  allegation  in  a  bill  to  redeem,  that  the 
complainant  offered  to  credit  on  the  judgment 
debt  its  whole  amount,  if  not  responded  to 
in  the  answer  and  not  established  by  proof, 
cannot  be  token  aa  true.  Hill  v.  Walker,  08 
D.  466. 

A  purobaaer  from  whom  the  creditor  seeks 
to  redeem  may  object  to  redemption  on  the 
ground  that  the  creditor  has  not  complied 
with  the  statute  by  crediting  or  offering  to 
credit  on  his  judgment  debt  ten  per  cent  or 
more  of  the  sum  bid  at  the  original  sale.    lb. 

A  creditor  proposing  to  redeem  must  not 
only  give  credit  on  his  judgment  debt,  aa  re- 
quired bv  statute,  but  he  must  do  this  by 
some  positive  act  capable  of  proof  or  disproof; 
it  cannot  be  left  to  rest  unknown  in  the 
bosom  of  the  creditor.  The  actual  giving  of 
the  credit  is  a  condition  precedent  to  the  ex* 
istence  of  the  equity  to  enforce  redemption, 
and  must  be  proved;  and  the  better  and  safer 
course  is  to  file  a  receipt  to  that  effect  in  the 
office  of  the  clerk  or  register,  aa  ia  prescribed 
in  the  case  of  an  advance.    Jb. 

148.  Time  within  which  to  redeem, 
—  An  application  to  redeem  land  sold  on 
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execution  made  between  eleven  and  twelve 
o'clock  at  night,  on  the  last  day  allowed  by 
law,  is  in  season.  Bx  parte  Bank  of  Monroe, 
42  D.  61. 

The  day  of  execution  sale,  under  a  statute 
allowing  a  redemption  "at  any  time  within 
two  years  after  such  sale,"  is  excluded  in 
the  computation  of  time.  Jones  ▼.  Planters' 
Bank,  42  D.  471. 

Equity  will  grant  relief  and  allow  a  re- 
demption, where  a  plaintiff^  after  agreeing  to 
an  arbitration,  proceeds,  in  the  absence  of 
the  defendant,  to  obtain  judgment,  issue  ex* 
ecution,  purchase  in  the  defendant  s  interest 
in  certain  property  sold  under  his  execution, 
and  after  further  agreeing  to  receive  the  re- 
demption money  on  the  Cist  day  allowed  for 
redeeming,  to  leave  home  then  for  the 
avowed  purpose  of  preventing  the  payment, 
but  which  was  then  paid  to  the  clerk  of  the 
court.    Adams  v.  Kable,  44  D.  772. 

The  right  to  redeem  is  a  right  created  by 
law,  and  the  time  for  its  exercise  may  be 
prolonged  by  the  verbal  agreement  of  the 
parties.     Griffin  v.  Coffey,  60  D.  619. 

Laches,  in  asserting  a  claim  when  unex- 
plained, is  a  good  defense  to  a  suit  to  re- 
deem, as  the  hazard  of  injustice  to  others  in 
calling  for  accounts  of  hires  and  profits  is 
too  great.     West  v.  Thornton,  64  D.  134. 

An  execution  creditor  should  know  when 
the  time  to  redeem  expires,  and  misinforma- 
tion by  the  clerk,  in  which  the  purchasers 
had  no  agency,  is  not  such  an  equity  as  will 
cause  a  court  of  equity  to  extend  the  time. 
Casey  v.  Gregory,  66  D.  681. 

The  judgment  debtor  may  redeem  at  any 
time  within  one  year  after  the  sale,  under* 
the  Iowa  Revision  of  I860,  where,  after  a 
Judgment  became  a  lien  upon  the  land,  and 
before  the  land  was  sold  under  execution, 
the  judgment  debtor  conveyed  it,  especially 
if  his  deed  contains  covenants  against  en- 
cumbrances and  of  warranty.  Harvey  v. 
SpauUUng,  85  D.  626. 

If  the  judgment  creditor,  in  endeavoring 
to  redeem  from  a  prior  execution  sale,  pays 
the  redemption  money  and  procures  the 
levy  to  be  indorsed  upon  his  execution  be- 
fore, the  expiration  of  the  year  allowed  to 
the  debtor  in  which  to  redeem,  this  is  an  ir- 
regularity; but  if  the  sale  under  such  levy 
should  not  be  made  until  after  the  expiration 
of  the  year,  the  debtor  not  having  redeemed, 
and  the  prior  purchaser  acquiesces,  waives 
the  irregularity  of  the  premature  redemp- 
tion and  levy,  and  receives  the  redemption 
money,  the  redemption  cannot  be  attacked 
for  irregularity  by  the  judgment  debtor. 
Blair  v.  ChambUn,  89  D.  322. 

One  who  fails  to  redeem  lands  sold  on 
execution  within  time  limited  by  statute, 
through  culpable  negligence  or  ignorance  of 
the  law,  has  no  claim  to  relief  in  equity. 
Campau  v.  Godfrey,  100  D.  133:  8mith  ▼. 
Randall,  65  D.  476. 


EXECUTION,  I,  9. 

Decisions  and  American  Bepoi 


Toll 

149.  Redemption  by  purchaser  at 
execution  sale.  —The  judgment  debtors 
right  of  redemption  is  not  subject  to  be  lev- 
ied on  and  sold  %under  another  execution 
against  him  within  the  year  allowed  for  re- 
demption. Watson  v.  Reistdg,  76  D.  746; 
Merry  ▼.  Bosttoick,  54  D.  434. 

A  purchaser  of  the  equity  of  redemption 
at  sheriff  s  sale  succeeds  to  the  rights  of  the 
judgment  plaintiff,  and  may  redeem  as 
against  a  prior  encumbrancer  before  fore- 
closure ana  sale,  although  he  or  the  judg- 
ment plaintiff  may  have  l>een  a  party  to  the 
foreclosure  suit.    Julian  v.  Belt,  89  D.  460. 

The  purchaser  at  execution  sale  has  a  right 
to  redeem  by  paying  a  prior  mortgage,  or 
his  equitable  proportion  thereof,  where  the 
lands  sold  on  execution  are  a  part  only  of 
those  covered  by  the  mortgage  sale.  Ray- 
mond v.  Holbom,  99  D.  106. 

A  purchaser  under  judgment  and  execu- 
tion, filing  his  bill  in  chancery  to  redeem  from 
a  prior  trust  deed,  will  not  be  required  also 
to  redeem  from  an  absolute  deed  held  by 
the  same  party,  given  to  secure  ether  in- 
debtedness than  that  secured  by  Hie  trust 
deed,  if  the  absolute  deed  was  not  recorded 
until  after  the  lien  under  whioh  the  execu- 
tion purchaser's  claims  attached,  although 
made  prior  to  that  time.  If,  however,  the 
purchaser  wishes  to  have  the  absolute  deed 
canceled,  he  must  pay  all  the  debts  secured 
by  it     Blair  v.  ChambUn,  89  D.  322. 

A  purchaser  at  execution  sale,  seeking  to 
redeem  from  a  trust  deed  whioh  is  a  prior 
lien,  cannot  ask  relief  from  a  penalty  pro- 
vided by  such  trust  deed.    lb. 

Where  such  purchaser  sought  to  redeem 
from  a  prior  deed  of  trust,  the  holder  of 
which  also  held  an  absolute  deed,  which, 
however,  was  recorded  subsequent  to  the 
judgment  under  whioh  said  purchaser 
claimed,  and  the  grantee  under  such  deeds 
had  gone  into  possession  and  made  valuable 
improvements,  which  he  was  regarded  as 
having  done  in  good  faith,  under  the  belief 
that  he  owned  the  land,  — held,  that  the 
redemptioner  must  pay  the  value  of  perma- 
nent improvements  at  the  date  of  the  re- 
demption made  by  such  grantee  prior  to  the 
filing  of  the  bill,  and  also  all  taxes  paid  by 
him,  with  interest  from  the  date  of  payment. 
lb. 

150.  Proceedings  necessary  to  re- 
demption.— Redemption  of  lands  cannot 
be  accomplished  otherwise  than  by  strict 
compliance  with  the  statute.  Trailer  v. 
Harris,  32  D.  690;  Exports  Bank  of  Monroe, 
42  D.  61. 

The  production  of  the  papers  mentioned 
in  the  statute  as  necessary  to  enable  a  party 
to  redeem  may  be  waived  by  a  purchaser  at 
an  execution  sale,  as  between  himself  and  a 
redemptioner;  and  a  creditor  not  claiming 
to  be  a  redemptioner,  but  proceeding  to  sell 
the  property  under  his  own  execution,  has 


Index  tor* 


EXECUTION,  I,  t,  10. 

end  Amerl 


bo  right  to  complain  of  inch  waiver.    Bagley 
v.  ITarrf,  99  D.  266. 

151.  Payment  necejseary  to  effect 
iedompftLon. — A  redemptioner,  to  redeem* 
mart  pay  the  fell  amount  of  a  judgment  in 
favor  of  a  mortgagee  who  purchases  at  the 
foreclosure  sale  for  less  than  the  face  of  the 
judgment.  The  amount  bid  and  interest, 
and  eighteen  per  eent  named  in  the  statute, 
is  inenfficient.  McMillan  v.  Bkhards,  70  D. 
656. 

Suits  by  attachment  and  injunction  to  ob- 
tain and  secure  repayment  of  money  over- 
paid npon  redemption  do  not  impair  the 
legal  effect  of  the  payment.    lb. 

A  portion  of  a  quarter-section  of  land  sold 
ration  as  one  tract  cannot  be  re- 
by  paying  the  proportionate  price 
for  that  part,  although  the  judg- 
debtor  have  title  to  that  part  only; 
but  tho  sale  being  entire  must  stand  as  such 
er  be  wholly  vacated.  Hawkins  v.  Vineyard, 
66  D.  487. 

The  offioer  selling  land  on  execution  may 
receive)  the  redemption  money,  even  after 
the  expiration  of  his  term  of  office.  Elian  v. 
PeopUs,  96  D.  Ml. 

Money  to  redeem  may  be  paid  to  the  ad- 
ministrator of  the  deceased  sheriff  to  his 
deputy,  or  to  the  purchaser.  Stone  v.  Gard- 
ner, 71  D.  268. 

The  clerk  of  the  court  is  not  a  proper  per* 
son  to  deposit  money  with  for  redemption. 
76. 

Acceptance  of  redemption  money,  induced 
by  false  representations  of  the  sheriff  that  the 
law  governing  redemptions  had  been  oom- 
ptied  with,  is  not  a  waiver  of  the  right  to 
object  to  a  non-compliance  with  the  law, 
and  on  refunding  or  offering  to  refund  the 
money,  to  hold  the  property  free  from  such 
redemption.      Waller  v.  Harris,  32  D.  690. 

152.  Sflfect  of  redemption.  —  Re- 
demption of  lands  sold  under  execution  may 
be  made  by  the  trustees  of  an  absent  debtor; 
but  by  suoh  redemption,  the  trustees  acquire 
no  greater  rights  or  powers  than  the  defend- 
ant  himself  would  have,  had  he  redeemed. 
Fkyfe  v.  Riley,  30  D.  66. 

In  redemption,  made  in  the  name  of  the 
debtor  by  a  purchaser  from  him,  the  right 
thereby  secured  inures  to  the  benefit  of  such 
purchaser,  and  a  bill  after  the  redemption 
to  compel  a  conveyance  is  properly  brought 
ia  the  name  of  the  purchaser.  Jones  v. 
Planters?  Bank,  42  D.  471. 

A  creditor  having  two  judgments  acquires 
no  interest  against  a  creditor  who  has  re- 
deemed the  property  from  sale  under  the 
senior  judgment,  by  a  purchase  of  .the  same 
propei  ty  at  a  sale  under  the  junior  judg- 
ment, made  before  the  time  expires  for  re- 
demption under  the  senior  judgment  by  the 
judgment  debtor.  He  does  not  thereby  ac- 
quire the  judgment  debtor's  equity.  Merry 
r.  BostwicL  54  D.  434. 
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Redemption  by  the  judgment  debtor,  or 
his  successor  in  interest,  destroys  the  effect 
of  a  sheriff's  sale,  as  such,  and  applies  the 
money  realised  thereby  as  a  payment  upon 
the  judgment,  or  other  lien  noon  which  the 
property  was  sold.  Such  redemption  may 
be  made  without  paying  off  prior  liens;  and 
all  liens,  prior  and  subsequent  to  the  one 
from  which  the  property  is  redeemed,  re- 
main unimpaired,  except  that  the  money 
paid  on  the  sale  or  redemption  operates  as  a 
payment  fro  tanto  of  the  judgment.  Ruther* 
ford  v.  Newman,  6*2  D.  122. 

The  assignment  by  the  execution  defend- 
ant of  the  right  to  redeem  confers  upon  the 
assignee  no  higher  right  than  the  assignor 
himself  possessed,  ana  a  redemption  by  such 
assignee  leaves  the  property  subject  to  be 
taken  in  satisfaction  of  any  subsisting  lien 
thereon,  to  the  same  extent  that  it  might  be 
taken  if  in  the  hands  of  the  execution  de- 
fendant.   8tdn  v.  Chambless,  67  D.  411. 

A  redemption  from  sheriff's  sale  is  virtu- 
ally a  transfer  of  the  certificate  of  sale,  and 
if  a  party,  being  entitled  to  redeem,  effects 
the  redemption  to  the  satisfaction  of  the 
purchaser,  the  sheriff's  deed  to  him  passes 
the  same  title  that  it  would  have  passed  to 
the  purchaser  had  it  been  executed  to  the 
latter  without  redemption.  Bagley  r.  Ward, 
99  D.  266. 

If  the  purchaser  acknowledge  in  writing  a 
redemption  by  one  entitled  oy  law  to  re- 
deem, the  sheriff  has  authority  to  execute 
to  him  a  deed,  without  inquiry  as  to  the 
papers  produced  to  the  purchaser.    lb, 

A  purchaser  at  execution  sale  cannot  have 

redemption  of  property  set  aside  in  canity 

on  the  ground  of  fraud,  while  still  retaining 

the  redemption  money.    Merry  v.  Bostmek^ 

64  D.  434.         1A    ^     _ 

10.  Exemption* 

168.  General  principles}.  —To  entitle 
a  debtor,  under  claim  to  exemption  in  lands 
levied  on,  to  three  hundred  dollars  in  money 
out  of  the  proceeds  of  the  sale,  an  appraise- 
ment must  be  had,  and  it  must  appear  that 
that  amount  in  value  of  land  could  not  be 
set  off  to  him  without  injury  to  or  spoiling 
the  whole.    Maries's  Appeal,  76  D.  631. 

A  mortgage  of  property  exempt  from  exe- 
cution does  not  render  such  property  or  the 
eqnity  of  redemption  therein  subject  to 
execution  by  the  mortgagor's  creditors.  CW- 
lett  v.  Jones,  36  D.  586. 

154.  Bights  of  the  debtor;  election, 
etc.  —  1.  In  general.  —  Property  exempt 
from  sale  under  execution  may  be  conveyed 
or  exchanged  by  the  defendant  in  execution, 
even  after  the  delivery  of  the  execution  to 
the  offioer.    Paxton  v.  Freeman,  22  D.  74. 

The  owner  of  property  exempt  from  execu- 
tion may  confer  a  clear  and  valid  title  to  it 
by  sale  or  gift,  without  regard  to  his  motives, 
and  although  by  a  subsequent  chance  in  his 
circumstances  he  should  become  unable  him- 
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■elf  to  hold  it  as  exempt  if  he  had  retained 
the  title.     Oarharl  v.  Harshaw,  30  R.  752. 

The  right  of  exemption  ifl  personal,  and  is 
not  vendible  or  assignable.  Eberhart's  Ap- 
peal, 80  D.  536. 

The  debtor  must  claim  exemption  against 
erery  execution  creditor,  and  if  he  do  not, 
there  is  nothing  to  prevent  one  execution 
creditor  from  levying  on  goods  that  have 
been  appraised  and  set  apart  under  the  pro- 
seat  of  another  creditor.  Strouse  v.  Beater, 
SOD.  474. 

An  attachment  execution  is  execution 
process,  and  exemption  may  be  claimed 
against  a  creditor  proceeding  by  such  process 
as  effectually  as  against  a  creditor  who  comes 
with  an  execution  in  the  ordinary  form.    lb. 

The  debtor's  right  to  property  under  the 
exemption  law  extends  only  to  such  as  is 
appraised  and  set  apart  to  him.  Hatch  v. 
Sortie,  84  D.  484. 

A  judgment  debtor  on  a  bail  bond  to  the 
state  is  entitled  to  the  statutory  exemptions 
on  executions  issuing  on  contract  debts.  State 
v.  WWi'ord,  38  R.  34. 

Replevin  bail  on  a  judgment  in  bastardy 
proceedings  is  entitled  to  the  benefit  of  the 
exemption  law.  Moloney  v.  Newton,  44  R. 
46. 

2.  Election  of  property  claimed  as  exempt.  — 
A  sheriff  levying  on  several  articles,  one  of 
which  is  exempt,  is'  not  liable  in  trespass 
therefor,  where  the  debtor  fails  to  elect  be- 
fore levy  which  of  them  he  will  claim  as  ex- 
exmpt     McQce  v.  Anderson,  36  D.  570. 

The  judgment  debtor  is  not  required  to 
select  such  articles  of  personal  property  as 
are  by  statute  specifically  exempted.  The 
officer  is  presumed  to  know  the  law,  and 
must  obey  it  at  his  peril.  Oilman*.  Williams, 
76  D.  219. 

Defendant  has  a  right  to  elect,  where  he 
has  two  horses,  one  a  work-horse  and  the 
other  a  small  filly  that  had  not  been  em- 
ployed in  doing  the  ordinary  service  of  the 
family,  as  to  which  one  shall  be  taken  in 
execution.    Noland  v.  Wickham,  44  D.  435. 

If  debtor  owns  two  horses,  neither  of 
which  is  worth  one  hundred  dollars,  but 
whose  aggregate  value  exceeds  that  sum,  he 
may  elect  which  one  shall  be  exempt.  Ever* 
eU  v.  Herrin,  74  D.  455. 

But  if  one  horse  is  of  less  and  the  other  of 

greater  value  than  one  hundred  dollars,  the 
ebtor  has  no  election,  the  former  only  being 
exempt.     lb. 

A  claim  for  the  benefit  of  exemption  may 
be  made  by  parol  request  to  the  sheriff  when 
absent  from  his  office.     It  need  not  be  in  the 

rrecise  language  of  the  Pennsylvania  act  of 
849.     Bowman  v.  Smiley,  72  D.  738. 
The  time  for  the  debtor  to  elect  whether 
he  will  retain  real  or  personal  property  is 
after  the  appraisers  have  been  summoned. 

A  sheriff,  whenever  practicable,  should, 
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before  he  levies  an  execution,  notify  defend* 
ant  of  his  having  such  execution;  and  de- 
fendant upon  sueh  notice  must,  if  he  claims 
exemption  of  his  personal  property  and  the) 
land  on  which  he  resides  until  the  rest  of  his 
property  in  the  county  is  exhausted,  furniah 
the  officer  with  a  description  of  his  other 
property  liable  to  sale  on  execution,  or  he 
will  be  considered  to  have  waived  his  rights) 
under  that  statute.  People  v.  Palmer,  96  D. 
418. 

Where  defendant  is  absent  from  the  county 
while  the  sheriff  has  an  execution  in  his 
hands  for  service,  and  cannot  therefore  be 
notified,  it  is  the  sheriff's  duty  to  make  a 
levy  on  all  of  defendant's  property  not  spe- 
cifically exempt,  and  the  defendant  may 
thereafter  make  his  selection  of  the  very 
property  levied  on  precisely  as  he  might 
have  done  before  the  levy,  provided  it  was 
such  in  Quality  and  value  as  he  might  have 
selected  Wore  the  levy.  But  in  ouch  case, 
the  defendant  should  surrender,  or  offer  to 
surrender,  an  amount  of  other  property  suf- 
ficient to  satisfy  the  execution;  ana  neglect- 
ing to  do  this,  the  officer  may  proceed  with 
the  sale,  if  the  aggregate  value  of  the  prop- 
erty levied  on  and  afterwards  selected,  and 
that  still  retained  by  the  defendant  and  not 
specifically  exempt  from  execution,  exceeds 
sixty  dollars.  If  it  does  not  exceed  this 
amount,  the  officer  will  be  liable  to  the  pen- 
alty of  the  statute  if  he  sells  such  property. 
lb. 

155.  Interpretation  and  validity  of 
the  statutes. —  1.  Constitutionatito.*—  Ex- 
emption statutes  apply  to  antecedent  con- 
tracts  and  liabilities;  and  their  retroactive 
operation  does  not  render  them  unconstitu- 
tional as  impairing  the  obligation  of  con- 
tracts.   Rockwell  v.  HubbeU,  45  D.  246. 

Statutes  enlarging  exemptions  of  property 
from  execution  are  not  unconstitutional  as 
impairing  the  obligation  of  contracts,  even 
if  applied  to  debts  contracted  before  their 
passage.  They  affect  the  remedy  only. 
Morse  v.  Qoold,  62  D.  103.  Contra,  see  Wil- 
ton v.  Brown,  29  R.  727;  Duncan  v.  Borneo, 
32  R  476. 

As  to  existing  debts,  the  legislature  can- 
not increase  the  exemption  from  execution, 
even  as  to  property  acquired  by  the  debtor 
after  the  act  was  passed.  Johnson  v.  Fletcher, 
28  R.  388. 

A  statute  exempting  property  of  counties 
from  execution  is  a  mere  affirmance  of  the 
common  law,  and  cannot  impair  the  obliga- 
tion of  any  contract.  Oilman  v.  County  o/ 
Contra  Costa,  68  D.  290. 

A  law  exempting  property  from  execution 
is  unconstitutional  and  void  under  the  Min- 
nesota bill  of  rights,  if  it  excepts  from  the 
exemption  provided,  debts  or  liabilities  for 

*  Validity  of  statutes  exempting  persona! 
property  from  execution,  exhaustively  treated  ir 
a  note,  45  D.  261-25*. 
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wages  due  to  clerks,  laborers,  or  mechanics, 
Tmttk  r.  8trotU,  82  D.  108. 
^  2.  How  construed,  generally.  —  An  exemp- 
tion statute  is  remedial,  and  should  be  lib* 
erall y  construed.  Carpenter  v.  Herrington, 
ZI  B.  239;  Fewer*  y.  Glass,  58  D.  272;  Mon- 
tague ▼.  Biehardson,  63  D.  173;  Oilman  ▼. 
Williams,  76  D.  219;  but  parties  claiming 
the  benefits  of  each  statutes  must  bring 
themselves  at  least  within  the  spirit  of  their 
provisions.    Charles*  v.  Lamberson,  63  D.  457. 

Under  the  law  of  Texas,  the  various  arti- 
cles of  personal  property  exempt  from  exe- 
cution secured  to  the  debtor  must  exist,  and 
be  must  be  the  owner  of  them,  before  the 
benefit  of  the  statute  can  be  claimed  by  him. 
franklin  v.  Coffee,  70  D.  292. 

Any  judgment  debtor  may  claim  articles 
exempt  from  sale  on  execution,  under  Wis. 
Rev.  Suit.  1S58,  c.  134,  sec.  31,  subd.  7,  such 
as  animals,  food,  farming  utensils,  etc.  The 
exemption  is  not  limited  to  farmers  only. 
Knapp  r.  BarOeU,  99  D.  109. 

One  cannot  double  his  exemption  from 
sale  on  execution,  under  said  subdivision, 
which  exempts  "the  tools  and  implements, 
or  stock  in  trade,  of  any  mechanic,  miner, 
or  other  person,  used  and  kept  for  the  pur- 
pose of  carrying  on  his  tmde  or  business," 
by  carrying  on  the  business  both  of  a  me- 
chanic and  a  miner  at  the  same  time.    Pk 

Exemption  laws  are  not  intended  to  pro- 
vide for  support  of  operatives  hired  by  debtor 
to  prosecute  his  business,  either  in  cultivat- 
ing a  farm,  or  in  the  performance  of  other 
service.     McMurray  v.  Shuck,  99  D.  662. 

3w  Particular  word*  and  phrases.  —  A  den- 
tist is  not  a  "  mechanic,"  nor  does  he  carry 
on  "  trade,"  within  the  meaning  of  a  statute 
exempting  from  execution  the  "tools  of  a 
mechanic  necessary  for  carrying  on  his  trade. " 
WhUcomb  v.  Rcid,  66  D.  579. 

The  words  "principally  engaged"  in  a 
statute  exempting  from  execution  tools, 
implements,  etc.,  to  the  amount  of  $250,  to 
enable  a  person  to  carry  on  the  business  in 
which  he  is  M  wholly  or  principally  engaged," 
are  not  to  be  construed  with  reference  to  the 
productiveness  or  profit  of  one  kind  of  busi- 
ness over  another,  where  two  or  more  occu- 
pations are  followed  at  the  same  time;  but 
with  reference  to  the  occupation  or  business 
on  which  the  party  chiefly  relies  for  a  liveli- 
hood, and  which  engrosses  the  most  of  his 
time  and  attention,  not  for  a  day  or  week  or 
month,  but  through  the  year.  SrnaUey  v. 
Marten,  TJ  D.  467. 

A  terre-tenant  is  not  a  "defendant"  or 
04  debtor"  within  the  meaning  of  an  exemp- 
tion law.     BberharCs  Appeal,  80  D.  536. 

A  "teamster"  within  the  meaning  of  sec- 
tion 219  of  the  California  Practice  Act,  re- 
lating to  exemptions  from  execution,  is  one 
who  is  engaged  with  his  own  team  or  teams, 
although  perhaps  he  does  not  drive  in  person, 
m  the  business  of  hauling  freight  for  others 


for  a  consideration,  by  which  he  habitually 
supports  himself  and  family,  if  he  has  one. 
BrusU  v.  Griffith,  91  D.  695. 

"  Other  laborer  "  is  one  who  labors  by  and 
with  aid  of  team,  within  the  meaning  of  said 
section  219,  exempting  from  execution  "  two 
oxen,  two  horses,  or  two  mules,  with  their 
harness,  and  one  cart  or  wagon,  by  the  use 
of  which  a  cartman,  huckster,  peddler,  team* 
ster,  or  other  laborer  habitually  earns  his 
living."    lb. 

One  is  neither  a  "  teamster  "  nor  an  "  other 
laborer"  within  the  meaning  of  said  seetion. 
where  he  is  a  clerk  in  a  store,  at  a  stated 
salary,  and  had  purchased  a  team  for  the 
purpose  mainly  ox  affording  employment  for 
his  minor  son,  by  whom  the  team  was  used 
in  hauling  freight  to  the  store,  and  for  other 
parties,  and  in  delivering  goods  from  the 
store  to  customers,  all  of  which  was  done  for 
the  benefit  of  the  clerk  and  his  family,    lb. 

A  photographer  is  not  a  "mechanio" 
within  the  statute  of  exemption  from  execu- 
tion.    Story  v.  Walker,  47  R.  305. 

156.  Their  effect  —  Where  by  a  subse- 
quent statute  additional  exemptions  are  mads 
of  property  of  a  debtor  who  was,  by  a  prior 
act,  required,  in  making  an  assignment  for 
the  benefit  of  his  creditors,  to  make  oath  that 
he  had  assigned  all  his  property  not  exempt 
from  execution,  such  oath  will,  if  made  after 
the  passage  of  said  subsequent  act,  be  insuffi- 
cient, and  will  invalidate  the  assignment. 
Boutwll  v.  Bartlett,  35  D.  503. 

Where  the  benefit  of  the  exemption  law  is 
confined  to  judgments  founded  upon  con- 
tracts made  after  a  specified  date,  and  the 
plaintiff  unites  in  one  judgment  claims  arising 

Srior  with  those  arising  subsequently  to  such 
ate,  the  defendant  is  entitled  to  the  benefit 
of  exemption  against  the  whole  judgment. 
Bachman  v.  Cratqford,  39  D.  163. 

The  exemption  extends  to  the  property  of 
a  "debtor/*  and  is  not  limited  to  the  prop- 
erty of  a  citizen.  Thus  a  oitisen  of  another 
state  or  country,  becoming  a  debtor  while 
temporarily  residing  within  the  state  of 
Maine,  is  not  excluded  from  the  benefit  of 
the  exemption  laws  of  that  state,  except  ia 
the  single  case  of  a  fishing-boat.  Eva  tit  v. 
Hen  in,  74  D.  455. 

Exemption  laws  do  not  apply  to  the  stats 
unless  by  express  words  in  the  enactment. 
Com.  v.  Cook,  8  R.  456. 

Statutory  exemptions  from  levy  or  execu- 
tion do  not  apply  to  judgments  in  favor  of 
the  state  against  public  officers  and  their 
sureties  for  public  moneys  collected  by  such 
officers;  otherwise  as  to  judgments  in  favor 
of  the  state  for  fines  and  costs.  Com,  v.  Lay, 
23  R.  718. 

157.  Meaning  of  "head  of  a  fam- 
ily."*—  The  head  of  a  family  only  is  en- 

*  See  monographic  note  on  who   is  deemetf 
"  head  of  a  family."  61  i>.  {46-6D&,  bee  also  Hone- 
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titled  to  the  benefit  of  the  exemption  laws. 
Denny  v.  White,  88  D.  696. 

Property  exempted  to  heads  of  families 
cannot  be  taken  by  attachment  or  other  ju- 
dicial process  if  the  father  absconds;  if  he 
dies,  the  provisions  of  the  law  extend  to  the 
mother  and  children;  if  the  mother  dies, 
such'  property  is  protected  in  the  hands  of 
the  personal  representatives,  for  the  use  of 
the  children,    fb. 

The  head  of  a  family  holds  exempt  prop- 
erty in  his  possession  for  the  use  and  benefit 
of  the  family;  and  while  he  may  sell  or  ex- 
change such  property  for  the  benefit  of  the 
family,  it  cannot  be  levied  on  and  sold  on 
execution  by  his  consent.     lb.  ^ 

The  phrase  "head  of  a  family "  includes 
a  man  who  has  neither  wife  nor  children, 
within  the  meaning  of  the  execution  exemp- 
tion act  •  Wade  v.  Janes,  61  D.  584. 

A  widow  living  with  her  father  may  be 
the  head  of  a  family,  if  she  have  children 
depending  upon  her  for  support,  although 
her  father  claims  absolute  dominion  and 
control  over  the  farm  and  house.  Bachman 
▼.  Craw/ord,  39  D.  163. 

The  statute  of  Wisconsin  exempting  sixty 
days*  earnings  of  a  debtor  for  his  personal 
services  from  execntion  and  attachment, 
when  necessary  for  the  support  of  his  family, 
applies  to  all  persons  who  support  them- 
selves and  families  by  the  labor  of  their 
hands,  without  regard  to  the  grade  or  char- 
acter of  such  labor.  Brown  v.  Hebard,  91 
D.  408. 

Exempted  articles  are  properly  set  apart 
for  the  benefit  of  a  family  consisting  of  the 
debtor,  who  was  an  unmarried  bona  fide  house- 
keeper, an  unmarried  sister,  and  two  broth- 
era,  all  under  twenty-one  years  of  age,  living 
with  him,  whose  parents  were  both  dead,  and 
whose  support  and  education  he  had  assumed, 
they  being  without  means.  And  the  court 
properly  refused  to  allow  provision  to  be 
made  for  a  brother  over  twenty-one  years  of 
age,  and  for  servants.  McMurray  v.  Shuck, 
99  D.  662. 

Exemption  statutes  apply  only  to  the  case 
of  a  housekeeper  with  a  family,  and  the 
family  contemplated  are  those  who  reside 
with  or  compose  the  household  of  the  debtor. 
Beaton  v.  Marshall,  99  D.  683. 

Under  a  statute  exempting  property  from 
distress,  a  widow  keeping  a  ooaraing-house, 
with  a  female  friend  residing  with  her,  and 
female  servants,  besides  the  boarders,  is  the 
"  head  of  a  family."    Race  v.  Oldridge,  32  R. 

87. 

Where  a  husband  absconds,  and  his  wife 
continues  to  carry  on  his  farm,  she  becomes 
the  head  of  the  family  as  respects  property 
exempt  from  execution.  FrazUr  v.  Syas,  35 
R.  466. 

A  widow  remained  upon  her  husband's 
farm  and  carried  it  on  for  eleven  years  after 
death  as  her  only  means  of  support. 


Her  children  were  married  and  had  left  her. 
She  rented  the  farm  and  stock,  reserving 
and  occupying  for  herself  one  room  in  the 
house,  add,  that  she  was  entitled  to  the 
benefit  of  the  exemption  law  as  the  head  of 
a  family  engaged  in  agriculture.  Collier  v. 
Lattimer,  36  R.  711. 

158.  What  property  is  exempt.  —  1. 
In  general.  —  Property,  to  be  exempt  from 
execution,  need  not  be  essentially  requisite 
to  the  carrying  on  of  the  business  in  which 
the  debtor  is  principally  engaged,  nor  be 
absolutely  necessary.  It  is  enough  that  it  is 
actually  used  in  that  business,  and  is  con- 
venient and  reasonably  adapted  to  that  use. 
Kenyon  v.  Baker,  97  D.  158. 

Where  a  debtor  who  has  been  engaged  fas 
two  occupations  claims  articles  as  exempt, 
as  having  been  used  to  enable  him  to  carry 
on  his  business,  they  must  be  such  as  were 
used  in  the  business  in  which  he  was  prin- 
cipally engaged;  but  where  they  were  such 
as  were  used  in  both  occupations,  they  are 
also  exempt     lb. 

The  amount  of  time  which  a  debtor  de- 
votes to  his  business  is  immaterial  in  deter- 
mining whether  he  is  entitled  to  claim  prop- 
erty as  exempt  from  execution  as  having 
been  used  in  tnatoccupation.  It  is  sufficient 
that  he  was  engaged  in  that  business.    /&. 

Where  defendant,  who  had  been  a  mer- 
chant, quit  business  and  engaged  in  settling 
up  his  old  matters,  and  doing  a  small  amount 
of  farming,  and  used  a  horse  and  wagon  in 
driving  about  in  this  settlement  business 
and  in  his  farming,  the  horse  and  wagon  axe 
exempt  as  being  used  in  either  of  said  occu- 
pations,   lb. 

The  constitutional  exemption  from  execn- 
tion of  "  personal  property  to  be  selected w 
by  the  debtor,  to  the  amount  of  one  thousand 
dollars,  include*  money  in  the  hands  of  a 
garnishee,  when  so  selected,  although  the 
debtor  may  have  other  personal  property. 
Williamson  v.  Harris,  29  R.  707. 

The  following  articles  are  exempt:  The  debt- 
or's cooking-stove;  it  is  not  an  article  of 
ornament  or  luxury.  Crocker  r.  Spencer,  15 
D.  652, 

Butter  made  from  the  debtor's  only  cow, 
and  a  time-piece.  Leavittv,  Metca\f,  19  D.  718. 

Potatoes  not  yet  dug  from  the  ground, 
under  a  statute  exempting  "  necessary  vege- 
tables actually  provided  for  family  use." 
Carpenter  v.  Herrmgtm,  37  D.  239. 

A  fund  held  in  trust  for  the  debtor,  where 
such  fund  has  proceeded  from  some  other 
person  than  the  debtor.  Frasier  v.  Barnurn, 
97  D.  666. 

A  publio  school-house.  State  v.  Tied*- 
maim,  33  R  498. 

2.   Wages  or  earnings.* — Under  the  Wis- 

•  See  a  careful  review  of  the  statutes  and  de- 
cision* of  the  several  states  on  the  exemption  of 
wages  and  earnings  of  the  debtor,  in  a  note,  91 
D.  *L«  " 
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eonsin  statutes  exempting  sixty  days'  earn- 
ing* of  a  judgment  debtor  from  execution 
and  attachment,  when  necessary  for  the 
rapport  of  his  family,  the  order  of  a  judge  or 
coart  commissioner  applying  property  of  a 
judgment  debtor  in  his  own  hands  or  those 
of  another  person,  to  the  satisfaction  of  the 
judgment,  cannot  include  his  earnings  for 
sixty  days  before  the  making  of  the  oruer,  if 
such  debtor  be  a  married  person  or  one 
charged  with  the  entire  support  of  a  family. 
Brow*  ▼.  Hebard,  91  D.  408. 

Where  a  flour-inspector  passes  upon  every 
sample  himself,  the  net  proceeds  of  his  busi- 
ness are  his  "earnings"  within  the  meaning 
of  said  statute,  notwithstanding  the  fact  that 
he  employs  subordinates.  The  net  proceeds, 
alter  the  payment  of  his  employees,  are  his 
M  earnings,**  and  as  such  are  exempt  within 
the  period  fixed  by  the  statute.     lb. 

X  Fttrukure,  bea^  bedding,  etc.*  — A  Btit-> 
ute  exempting  from  attachment  and  execu- 
tion beds,  bedsteads,  bedding,  and  household 
utensils  of  a  debtor,  necessary  for  himself, 
his  wife,  and  children,  applies  to  a  man  who 
u  not  married.     Brown  v.  Wait,  31  D.  154. 

To  reader  beds  and  furniture  exempt, 
hofiaekeeping  is  not  necessary.     lb. 

The  word  "  necessary, "  in  the  Connecticut 
statute)  exempting  household  furniture  of  the 
debtor*  while  it  excludes  superfluities  and 
articles  of  luxury,  fancy,  and  ornament,  em- 
braces  those  things  that  are  requisite  to  en* 
able  the  debtor  not  merely  to  live,  but  to 
live  in  a  convenient  and  comfortable  manner. 
Mo*£agm  ▼.  Biekardion,  63  D.  173. 

law  exempts   such    articles   as   are 
when  the  levy  is  made,  and  not 
that  were  necessary  when  the 
kw  was  passed,    lb. 

Six  beds  are  exempt  as  household  furni- 
ture, though  a  less  number  would  accommo- 
date the  debtor  and  his  family,  for  it  would 
be  too  narrow  a  construction  of  the  statute 
to  lisait  the  exemption  to  the  number  re* 
emired  for  immediate  and  constant  use. 
BneweU  v.  Pareone,  76  D.  480. 
The  head  of  a  family  may  hold  exempt  a 
.ble  amount  of  household  furniture  to 
him  to  keep  house,  whether  he  pur- 
it  for  that  purpose  or  not,  or  whether 
it  is  in  actual  use  for  that  purpose, 
r.  AteHU,  76  D.  131. 
He  is  entitled  to  exemption  of  household 
in  a  reasonable  amount,  notwith- 
H  consists  of  many  articles  of  the 
kinds,  that  it  is  not  in  actual  use  by 
the  debtor,  and  he  is  negotiating  for  the  sale 

Of  it,      lb. 

exempted  from  execution  and 
in  addition  to  certain  specified 
"ail  ether  household  furniture"  of 
debtor,  the  head  of  a  family,  not  exceed- 
in   value   five    hundred   dollars.    The 

the  exemption  laws  defined. 
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debtor  had  less  than  that  value  of  household 
goods  of  every  kind.  Held,  all  exempt,  al- 
though not  at  all  necessary  for  his  and  his 
family's  personal  use,  but  kept  merely  for 
the  use  of  boarders  and  guests  for  hire. 
Rature  v.  Hart,  26  R.  772.  Contra,  Brown 
v.  Wait,  31  D.  154. 

Furniture  purchased  to  carry  on  the  busi- 
ness of  keeping  a  boarding-house  is  exempt 
like  other  household  goods,  and  is  not  within 
a  statute  subjecting  to  execution,  on  a  judg- 
ment for  the  purchase-price,  stock  in  trade, 
or  means  of  carrying  on  the  party's  occupa- 
tion.    Vanderhortt  v.  Bacon,  31  R.  328. 

4.  Toole  and  implement*  of  trade.* —  A 
statute  exempting  from  execution  "such 
suitable  tools  as  may  be  necessary  for  up- 
holding life"  exempts  not  only  the  shoe- 
making  tools  of  one  whose  principal  occupa- 
tion was  shoe-making,  but  who  also  carried 
on  farming,  and  lived  isolated,  and  did  his 
own  repairing  of  farming  implements,  but 
also  such  farming  tools  as  are  used  by  hand, 
and  the  simple  tools  necessary  for  the  repair- 
ing of  farming  implements.  OarrtU  v. 
Patchin,  70  D.  414. 

The  word  *' necessary, w  in  said  statute 
includes  suoh  convenient  or  useful  tools  as  a 
man  procures  for  his  personal  use,  unless 
extravagant;  and  tools  aggregating  ten  dol- 
lars in  value  are  not  extravagant.    76. 

The  "tools,"  in  said  statute  exempted 
include  suoh  farming  implements  as  are 
used  by  hand,  but  not  such  as  are  used  by 
means  of  oxen  or  horses,  such  as  carts,  plows, 
etc.     lb. 

Apparatus  for  printing,  as  a  printing-press, 
cases,  and  types,  may  be  considered  as 
"tools,'*  if  they  are  necessary  for  the  up- 
holding of  life,  and  whether  they  are  so  or 
not  is  a  question  of  fact  Patten  v.  8mith, 
10  D.  166;  Green  ▼.  Raymond,  44  R.  601. 
And  this,  although  the  debtor  is  not  a  prac- 
tical printer,  and  most  of  the  work  is  done 
by  employees,  and  he  is  a  partner  in  two 
other  kinds  of  business,  and  is  also  a  justice 
of  the  peace.  Bliee  v.  Vedder,  55  R.  237. 
But  a  printer,  who  is  also  a  money-lending 
agent,  cannot  exempt  his  press  unless  he  de- 
rives his  principal  support  from  printing. 
Jenkins  v.  McNaU,  41  R.  422. 

The  exemption  of  "working-tools  neces* 
sary  for  usual  occupation  "of  a  mechanic  is 
not  to  be  restricted  to  tools  of  absolute  ne- 
cessity, but  includes  all  tools  reasonably 
necessary  for  the  prosecution  of  his  work 
advantageously  and  usefully,  including  suoh 
new  tools  as  he  may  have  made  or  acquired 
which  are  better  adapted  to  the  prosecution 
of  his  labor  than  those  commonly  used  by 
his  craft.     Healy  v.  Baieman,  60  D.  94. 

A  statute  exempting  the  debtor's  tools  and 

•  Bee  the  exemption  of  tools  from  execution, 
exhaustively  treated  in  note,  21 D.  645-654. 

Tools  and  utensils,  what  exempt  as,  and  who 
may  olalm,  see  notes,  26  ft.  68-67;  47  B.  190-ltt. 
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instruments  to  the  value  of  one  hundred 
dollars  embraoet  machines  of  simple  con- 
struction, moved  by  hand  or  foot,  and  used 
tn  the  manufacture  of  boots;  and  this,  al- 
though the  machines  are  generally  used  by 
Men  whom  the  owner  employe  in  his  busi- 
ness.   Daniel*  v.  Hayward,  81  D.  731. 

The  tools  of  a  dentist  are  exempt  as  "me- 
chanical tools  "  under  Michigan  Comp.  Laws, 
section  4494,  which  provides  that  property 
exempted  from  execution,  M  excepting  me- 
ohanical  tools  and  implements  of  husbandry, 
shall  not  bo  exempt  from  any  execution 
issued  upon  a  judgment  rendered  for  the 

Surohase-money  for  the  same  property." 
{axon  v.  Perrott,  97  D.  191. 

Under  a  statute  exempting  from  execution 
"tools  and  implements"  of  trade  or  busi- 
ness, and  "  stock  in  trade,"  a  lamp  and  show- 
eases,  with  their  tables  and  frame,  of  a 
watch-maker  and  jeweler,  are  exempt;  and 
watches  and  jewelry,  manufactured  and  in 
process  of  manufacture  by  him,  to  order  or 
for  general  sale,  as  well  as  the  material  kept 
for  such  manufacture,  are  also  exempt  A- 
qytUlard  v.  Battle*,  27  R.  120. 

A  statute,  without  naming  any  classes  of 
persons  entitled  to  exemption  of  property 
from  execution,  exempted  "other  farming 
utensils,  including  tackle  for  teams,  not  ex- 
ceeding fifty  dollars  in  value."  A  judgment 
debtor,  not  a  farmer,  nor  engaged  in  any 
business  requiring  the  use  of  a  mowing-ma- 
chine, owned  one  of  less  than  fifty  dollars9 
value.  It  did  not  appear  that  he  owned  any 
tackle  for  teams.  Held,  that  the  mowing- 
machine  was  exempt.  Humphrey  v.  Taylor, 
80  R.  738. 

5.  /forest,  cow*,  and  other  anbnaU.  —The 
exemption  of  oxen,  horses,  or  mules  belong- 
ing to  a  farmer  is  intended  to  apply  to  such 
animals  only  as  are  suitable  and  intended 
for  ordinary  work  conducted  on  a  farm. 
Robert*  v.  Adam*,  99  D.  413. 

To  exempt  a  horse,  it  is  not  necessary  that 
he  should  have  been  broken  to  gear;  but  the 
term  "work-horse,"  as  need  in  the  statute, 
means  one  that  performs  the  common  drudg- 
ery of  the  homestead,  either  under  saddle 
or  in  the  traces.  Noland  v.  Wiekham,  44  D. 
435. 

A  debtor  may  hold,  as  exempt,  two  horses, 
if  the  aggregate  value  of  both  does  not  ex- 
ceed one  hundred  dollars.  EvertU  v.  Benin, 
74  D.  455. 

The  horse  of  a  practicing  physician  is  ex- 
empt, where  he  was  a  widower  with  two 
daughters  of  tender  age,  whom  he  kept  in 
the  care  of  his  mother,  providing  for  them, 
and  sending  one  of  them  to  school  from  his 
mother's  house,  while  he  himself  occupied 
a  single  room,  about  one  mile  distant,  as  an 
office  and  dwelling,  without  servants  or  other 
family  than  his  children,  who  were  some- 
times with  him  at  his  office,  where  he  lodged, 
eooked,  and  ate  his  meals;  for  the  children, 
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though  for  the  time  being  in  the  immediate 
care  of  his  mother,  were  domiciled  with 
him,  and  he  was  therefore  a  housekeeper 
having  a  family  residing  with  him.  8eaUm 
v.  Marshall,  99  D.  683.  But  see  Hanna  v. 
Bry,  52  D.  606. 

Under  the  statute,  the  debtor  was  entitled 
to  a  horse  worth  sixty  dollars;  under  a  sub- 
sequent statute,  in  addition  to  the  property 
already  exempt,  a  horse  worth  one  hundred 
dollars  could  be  retained.  Held,  that  under 
the  two  statutes  a  horse  worth  $160  was  ex- 
empt.   Good  v.  Fogg,  14  R.  71. 

A  person's  only  cow  is  exempt,  although 
he  reside  in  Canada,  and  the  cow  has  casu- 
ally strayed  within  the  state  where  the  writ 
issues.     HaskiU  v.  Andro*,  24  D.  645. 

A  two-year-old  heifer,  forward  with  calf, 
is  within  the  statutory  provision  exempting 
a  debtor's  only  cow.  Dow  v.  Smith,  29  D. 
202. 

A  two-year-old  heifer  is  exempt  whether 
she  is  with  calf  or  not,  if  she  is  the  only  cow 
owned  by  the  debtor.  Freeman  v.  Carpenter, 
33  D.  210;  Carruth  v.  Grauie,  71  D.  707. 

The  benefit  of  this  exemption  is  not  lost 
by  the  fact  of  the  debtor's  retaining  in  his 
possession  a  oow  which  he  had  previously 
sold,  notwithstanding  bona  fide  purchasers 
and  attaching  creditors  might  seise  snob  oow 
as  the  property  of  the  debtor.  Dow  v.  Smithy 
29  D.  202. 

6.  Wagon*,  cart*,  and  carriage*.  —  "  Cart " 
ordinarily  means  a  two-wheeled  vehicle,  bat 
in  a  statute  exempting  a  debtor's  property, 
the  word  will  be  construed  to  include  a  four* 
wheeled  vehicle.     Favere  v.  Ola**,  68  D.  272: 

"Wagon,"  in  the  exemption  statute, 
means  a  common  vehicle  for  the  transport** 
tion  of  goods.    Quigley  v.  Oorham,  63  D.  130. 

A  dray  is  exempt  from  execution  as  a 
"wagon/'    Cone  v.  Lewi*,  53  R.  767.* 

7.  Wearing  apparel,  and  material*  there/or* 
—  Cloth  from  the  wool  of  ten  sheep  is  ex* 
empt  against  a  householder  who  does  not 
own  any  sheep.    Hall  v.  Penney,  25  D.  601. 

Cloth  and  trimmings  left  in  the  hands  of  a 
tailor  by  a  debtor,  to  be  made  into  clothe* 
necessary  for  him,  are  within  that  clause  of 
the  statute  exempting  "  the  necessary  wear- 
ing apparel  of  the  debtor."  Rkhardeon  ▼. 
Bwwell,  43  D.  450. 

A  lace  shawl  is  wearing  apparel,  and  an 
such,  exempt  in  New  Jersey.  Whether  it  Is 
of  greater  value  than  the  owner  ought  to 
wear,  in  her  condition  in  life  as  to  property, 
cannot  be  inquired  into,  where  it  was  bought 
for  her  use  before  judgment  or  claim  against 
her.    Frcader  v.  Barnum,  97  D.  666. 

A  watch  may  be  exempt  as  "wearing  ap- 
parel," upon  affirmative  proof  that  the 
amount  of  exemption  is  not  exceeded. 
Stewart  v.  MeClung,  53  R.  374. 

•  The  terms  "  carrage,"  ••  cart,"  and  *'  wagon," 
as  used  in  the  exemption  laws,  denned,  see  note* 

5SK.768. 
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169.  What  isxxot  exempt,*—  One  oan- 
aot  claim  exemption  from  seizure  under  exe- 
eation  of  coin  contained  in  a  bag  and  held  in 
ha  hand,  as  he  might,  perhaps,  in  reference 
to  money  upon  hie  person.  Thai  situated, 
the  coin  is  like  a  horse  held  by  its  bridle, 
subject  to  seizure  under  execution  against  its 
And  if  the  coin  belongs  to  another 
carrying  it,  ezecations 
or  are  admissible  in  jus- 
Oreen  v.  Palmer, 


than   the 

against  the  true  © 

^    -         -  the 


tincation  of 

76D.  402.  _ 

A  piano  of  less  value  than  two  hundred 
snQars  cannot  be  retained  by  the  debtor  as 
exempt  under  a  statute  exempting  personal 
property,  and  which,  after  specifying  cer- 
tain articles  of  household  furniture,  adds  the 
following:  "And  all  other  household  furni- 
tore  not  herein  enumerated,  not  exceeding 
two  hundred  dollars  in  value. w  Tanner  v. 
/Manes,  86  IX  755.. 

That  teaching  xnnsio  was  one's  business 
at  the  time  -when  his  piano  was  attached 
does  not  appear  from  the  fact  that  he  had 
taught  music  for  P&y  within  three  months 
prior  to  the  time  ox  the  seizure.     lb. 

A  horse  is  not  an  implement  of  trade  when 
used  by  a  mechanic  in  the  tanning  business, 
and  is  therefore  not  exempt*  Wallace  v. 
Coffins,  39  D.  359. 

A  colt  four  months  old  is  not  exempt,  as 
forming  with  its  mother  a  "span  of  horses, n 
within  the  meaning  of  the  Wisconsin  statute. 
Ames  v.  Martm*  70  D.  468. 

Under  a  statute  exempting  "one  or  two 
horses,  not  exceeding  in  value  one  hundred 
dollars,"*  a  horse  worth  more  than  that  sum 
n  not  exempted,  although  it  may  be  the 
only  horse  the  debtor  owns;  and  the  debtor 
cannot  protect  any  portion  or  interest  in  such 
horse.     Everett  v.  Merrin,  74  D.  455. 

A  stallion  is  not  exempt  when  kept  for 
service  of  mares  only,  and  not  used  as  a 
work-horse.       Robert*    v.    Adams,    99    D. 

413. 

A  hackney-coach  used  for  conveyance  of 

passengers  is  not  a  *4 wagon,"  within  the 
meaning  of  the  statute.  Quigley  v.  Oorham, 
63  D.  139. 

Rings  and  jewelry  are  not  wearing  ap- 
parel, and  are  liable  to  seizure;  and  since  it 
may  be  out  of  the  sheriff's  power  to  levy  on 
or  take  possession  of  them,  they  being  gen- 
erally worn  on  the  person,  the  oourt  will 
appoint  a  receiver,  and  order  a  delivery  of 
thezn  to  be  made  to  him.    Frauer  v.  Bar* 

asm,  97  D.  666. 

Tkefollowiny  articles  are  held  not  exempt  as 

"tools  :  A  printing-press  and  types.  Spooner 

—   ~  Fronts  v.  Dobson,  60 


-pre 
#9; 


r.  Fletcher,  21  D. 
K.  68. 

A  null-saw.     Batchelder  v.  Shapleigh,  25  D. 

213. 

A  machine   for    making   pegs,  although 

•  Pension  money,  exemption  of,i  when  ceases^ 
see  note,  41  &.  411-41A. 
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worked  by  hand;   or  any  other  machines* 
Knox  v.  Chadbourne,  43  D.  467. 

A  machine  for  splitting  leather,  operated 
either  by  steam,  water,  or  hand  power,  and 
which,  when  run  by  hand,  required  the 
power  of  two  men,  and  which  cost  $250, 
weighed  between  six  and  nine  hundred 
pounds,  had  two  knives  and  two  rollers,  was 
operated  by  a  crank,  and  when  running  re- 
quired to  be  fastened  to  the  floor  by  cleats, 
and  was  movable  from  place  to  place  in  the 
shop.    Henry  v.  Sheldon,  82  D.  644. 

A  thrashing-machine  used  by  a  husband 
for  thrashing  his  own  grain,  and  that  of 
other  people  for  hire;  and  it  goes  to  his  ad- 
ministrator as  assets  to  be  administered. 
Meyer  v.  Meyer,  92  D.  432. 

Tke  exemption  has  also  been  held  not  to  in- 
clude the  following;  The  proceeds  of  the 
sale  of  exempt  property.  Knabb  v.  Drake, 
62D.  362. 

A  judgment  in  trespass  for  levying  on 
property  exempt  from  execution.    ifc. 

A  cooking-stove  not  exclusively  u*ed  for 
warming  the  debtors  house.  Brown  w.  Wait, 
31  D.  154. 

Ferry-boats,  even  on  mail  routes.  £o- 
throp  v.  Middleton,  83  D.  112. 

160.  Partnership  property.*— Part- 
nership property  is  exempt  from  execution 
the  same  as  is  individual  property,  under  a 
statute  whioh  exempts  to  the  judgment  debt- 
ors specific  property.  Oilman  v.  Williams, 
76  D.  219.  Contra,  White  v.  Hefner,  31  R. 
238. 

Partners  are  entitled  to  claim  the  benefit 
of  the  exemption  law  as  to  property  belong- 
ing to  the  partnership.  Stewart  v.  Brown, 
93  D.  578;  Blanchard  v.  Paschal,  45  R.  474. 

Where  an  execution  for  a  partnership 
debt  is  levied  on  partnership  property, 
either  party  may  sever  his  share  and  claim 
an  exemption  therein;  but  the  partnership 
as  such,  or  the  parties  jointly,  can  claim  no 
exemption.  Russell  v.  Lennon,  20  R.  60; 
Skinner  v.  Shannon,  38  R.  232. 

The  members  of  an  insolvent  firm  are  not 
entitled  to  the  statutory  exemptions  out  of 
the  partnership  property  after  it  has  been 
seized  in  execution  by  partnership  creditors, 
notwithstanding  all  the  members  join  in  de- 
manding the  exemptions.  Qaylori  v.  Imhoff, 
20  R.  762. 

On  execution  against  members  of  a  part- 
nership, the  defendants  are  not  entitled, 
either  jointly  or  severally,  to  an  exemption 
of  the  partnership  assets,  under  a  statutory 
exemption,  to  a  certain  amount  of  '•any 
other  property,"  beside  specified  articles  al- 
lowed to  heads  of  families.  State  v.  Spencer, 
27  R.  244. 

During  the  continuance  of  a  partnership, 
the  individual  members  cannot  claim  a 
several  exemption  of  undivided  partnership 


•  Bee  note  on  the  exemption^!  partnership  prop* 
erty,  27  E.  246-260. 
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property  taken  under  legal  process  for  part- 
nership debts.  Giovanni  ▼.  First  NaU  Bank, 
28  R.  723;  Spiro  v.  Paxton,  31  R.  630.  And 
they  cannot  acquire  such  right  by  selling  or 
dividing  the  goods  after  such  levy.  Wise  ▼. 
Frey,  29  R.  380. 

161.  Corporate  property. —A  toll- 
house of  a  canal  company  is  exempt  from 
execution,  though  not  on  the  site  of  the 
canal,  if  necessary  to  the  enjoyment  of  the 
corporate  rights  of  the  company.  Susque- 
hanna Canal  Co  v.  BonJiam,  42  D.  315. 

County  revenues  in  the  hands  of  the  treas- 
urer are  not  subject  to  seizure.  Oilman  v. 
County  of  Contra  Costa,  68  D.  290. 

A  railroad  company's  lands  are  exempt 
when  the  lands  are  appropriated  to  corporate 
objects,  and  are  necessary  for  the  full  enjoy- 
ment and  exercise  of  any  franohise  of  the 
company,  whether  the  lands  are  acquired  by 
purchase  or  by  the  exercise  of  the  power  of 
eminent  domain.  Sequestration  is  the  only 
remedy.  Plymouth  B.  B.  Co.  v.  ColweU,  80 
D.  526. 

A  railroad  company's  lands  not  actually 
dedicated  to  corporate  purposes  are  bound 
by  the  lien  of  judgments  against  the  com- 
pany, and  are  liable  to  levy  and  sale  there- 
under, in  the  same  manner  and  with  the 
same  effect  as  the  lands  of  any  other  debtor. 
lb. 

A  canal  basin  purchased  by  a  railroad  is 
subject  to  execution  against  the  company, 
where  the  railroad  has  no  authorized  canal 
connection.  It  is  not  a  legitimate  incident 
of  the  railroad.    lb. 

A  house  and  lot  owned  by  a  city,  formerly 
used  by  them  for  a  fire-engine,  and  still  held 
for  the  like  future  use,  is  exempt.  Curry  v. 
Mayor  etc.,  37  R.  74. 

162.  Waiver,  or  forfeiture  of  exemp- 
tion. —  1.  Power  to  waive.  —  Prospective 
waiver. — The  debtor  may  waive  his  statutory 
privilege  of  exemption  from  execution  of  a 
portion  of  his  property.  Bowman  v.  Smiley, 
72  D.  738.# 

A  waiver  of  exemption  is  a  waiver  of  ap- 
praisement,   lb. 

A  waiver  of  exemption  made  at  time  the 
debt  is  created  is  based  on  the  same  consid- 
eration as  that  on  which  rests  the  liability 
to  pay,  and  is  irrevocable,     lb. 

An  executory  agreement  by  a  debtor  to 
waive  all  benefit  under  exemption  laws  is 
against  public  policy,  and  void.  Mozley  v. 
Ragan,  19  R.  61;  Kneettle  v.  Newcomb,  78  D. 
186. 

An  agreement  in  a  note  to  waive  the  right 
to  exemption  from  execution  is  invalid. 
Carter  v.  Carter,  61  R.  618;  Curtis  v. 
O'Brien,  89  D.  543.  Contra,  Brown  v. 
Leitch,  31  R  42;  even  though  the  note  be 

*  See  note  on  waiver  by  contract  of  prospective 
exemption,  72  D.  741-745. 

Whether  exemption  must  be  claimed,  see 
note,  81  R.  44-40. 


given  in  payment  for  property  exempt  frozsi 
execution.    Becht  ▼.  Kelly,  25  R.  301. 

A  provision  in  a  lease  that  the  rent  change 
shall  be  a  lien  on  the  crops  and  stock  on  ths 
leasehold,  M  whether  exempt  from  execution 
or  not,"  is  valid  as  a  mortgage  of  the  exempt 
property.    Fejavary  v.  Broesch,  36  R  261. 

2.  What  amounts  to  a  waiver  or  forfeitures 
-*-  Where  defendant  in  execution  voluntarily 
delivers  property  to  the  levying  officer,  he 
cannot  afterwards  object  to  the  sale  without 
satiaf^g  the  execution;  and  in  such  a  case 
a  subsequent  objection  to  the  sale  will  not 
render  the  execution  creditor  liable  as  s> 
trespasser.     Wallace  v.  Collins,  39  D.  359. 

One  who  sees  his  exempt  property  levied 
on  and  makes  no  objection,  out,  being  ad- 
vised of  his  right,  permits  it  to  be  taken, 
waives  his  right,  and  is  estopped  from  assert- 
ing it  afterward.  Angelt  v.  Johnson,  33  K» 
152. 

A  Judgment  debtor  forfeits  the  right  to 
exemption  by  falsely  denying  the  ownership 
of  his  property,  thereby  hindering  ana 
delaying  the  sheriff  in  the  collection  of  the 
debt,  although  the  falsehood  was  uttered  for 
the  purpose  of  gaining  time  for  the  payment 
of  the  debt.  The  sheriff  being  the  creditor's 
legal  agent,  a  false  representation  that 
hinders  the  sheriff  hinders  the  creditor. 
Strouse  v.  Becker,  80  D.  474.  8.  P.,  Emerson 
v.  Smith,  88  D.  566. 

3.  What  does  not  —  A  delivery  bond  ex- 
acted by  legal  coercion,  for  property  exempt 
from  execution,  but  levied  upon  without 
defendant's  assent,  is  no  recognition  of  the 
validity  of  the  levy  or  waiver  of  defendant's 
right;  it  is  void,  and  equity  will  relieve 
against  it.  Perry  v.  Hensley,  61  D.  164; 
Eltaroth  v.  Webster,  77  D.  78. 

The  right  to  exemption  is  not  waived  by 
the  debtor's  failing  to  claim  it  and  receipting 
to  the  officer  for  the  goods.  Vanderhorst  ▼. 
Bacon,  31  R.  328. 

The  absence  of  the  debtor,  occasioned  by 
sickness  in  his  family  at  the  time  of  execu- 
tion sale,  is  a  sufficient  excuse  for  not  claim* 
ing  the  exemption  at  the  time,  especially 
where  the  judgment  creditor  was  aware  of 
the  claim,  since  it  had  been  made  upon  a 

Erevious  seizure,  under  an  execution  issued 
y  him  upon  the  same  judgment.    Haswett 
v.  Parsons,  76  D.  480. 

An  agreement  by  the  debtor  to  place 
exempt  property  seised  on  attachment  in 
the  hands  of  a  third  person  to  be  sold  for 
the  benefit  of  the  creditor  is  no  waiver  of  the 
exemption  from  forced  sale,  and  is  therefore 
not  admissible  in  an  action  by  the  debtor 
against  the  creditor  for  seising  and  selling 
the  property  under  execution.     lb. 

4.  Effect  of  waiver.— The  sheriff  is  not 
bound  to  regard  the  claim  of  a  debtor  for 
exemption,  if  the  execution  in  his  hands  is 
founded  upon  a  judgment  in  which  the 
benefit    of    the    exemption    law    has    been 
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waived  or  released.    Bowman  v.  Smiley,  72 
D.  738. 

Exemption  from  execration  cannot  be 
exercised  so  as  to  create  preferences.  Gar- 
rett's Appeal*  72  D.  779. 

Any  waiver  of  exemption  throws  the 
property  into  the  general  fund  to  be  dis- 
tributed according  to  law;  a  debtor  cannot 
waive  the  benefit  of  the  exemption  law  in  j 
favor  of  a  junior  execution  creditor  so  as  to  • 
give  him  a  preference  over  a  prior  levy  on 
the  same  property.     lb. 

The  exemption  law  is  for  the  relief  of  poor 
debtors*  and  prohibits  preferences  among 
sen  creditors.     lb. 

When  exemption  is  waived,  in  any  in- 
stance, the  property  must  be  distributed 
according  to  priority.     lb. 

163.  Remedies  for  violation  of  ex- 
emption laws.*  —  A  levy  upon  exemnt 
property,  without  the  assent  of  defendant,  is 
uvalid.     Perry  v.  Hensley,  61  D.  164. 

A  sheriff  refusing  to  allow  a  claim  of  ex* 
caption  made  on  the  day  of  sale,  and  pro- 
ceeding with  the  sale,  where  several  articles 
sie  levied  on,  one  of  which  may  be  claimed 
as  exempt*  does  not  become  a  trespasser  ab 
mUh  unless  the  debtor  tenders  in  lieu  of  that 
claimed  other  property  which  is  of  equal 
value,  or  palpably  sufficient  to  discharge  the 
debt,  or  which  is  the  only  property  which 
the  sheriff  could  have  levied  on  if  the  ex* 
•option  had  been  claimed  before  levy.  M> 
Get  v.  Anderton,  36  D.  570. 

Where  an  officer  attempts  to  levy  njL/a. 
en  exempt  property,  after  being  informed  of 
the  fact,  he  is  a  trespasser,  and  the  owner 
nay  employ  as  much  force  as  is  necessary  to 
prevent  the  levy;  but  he  is  liable  if  he  uses 
more  force  than  is  necessary.  State  v.  John* 
•on,  46  D.  28a 

Seizure  of  exempt  goods  makes  the  officer 
s  trespasser  only  where  he  has  knowledge 
that  they  are  privileged.  State  v.  Morgan, 
38  D.  714. 

It  is  no  defense  to  an  action  for  selling 
exempt  property  that  the  execution  debtor, 
at  the  tune  of  the  levy  and  sale,  had  other 
property  not  specifically  exempt,  more  than 
sufficient  in  value  to  pay  the  debt,  which  he 
concealed  from  the  officer  so  as  to  keep  it 
oat  of  the  reach  of  execution.  MegeJte  v. 
Draper,  64  D.  245. 

A  debtor  whose  claim  to  exemption  in 
lands  levied  on  is  disregarded  by  the  sheriff, 
who,  without  appraisement,  proceeds  to  sell 
the  lands,  is  not  entitled  to  any  portion  of 
the  proceeds.  His  sole  remedy  is  against  the 
sheriff     Mark*  9  Appeal,  75  D.  631. 

A  sheriff  may,  at  his  own  risk,  resist  the 
claim  of  a  debtor,  if  he  has  reason  to  be- 
fore he  is  not  entitled  to  exemption  of  the 

Bmereon  v.  Smith,  88  D.  566. 


•  See  exhaustive  note  on  debtor's  remedies  to 
vindicate  infringements  on  right  of  exemption, 
&JXM5-6a3, 


A  demand  for  exempt  property  seised  on 
process,  when  necessary  m  order  to  enable 
the  plaintiff  to  recover,  need  not  be  made  at 
the  time  of  the  seizure  by  the  officer,  bat 
should  be  made  within  a  reasonable  time, 
which  must  depend  upon  the  circumstances 
of  each  particular  ease.  Lynd  v.  Picket,  82 
D.  79. 

Malice  in  a  levy  on  property  exempt  by 
law  is  as  fully  expressed  by  a  taking  with 
knowledge  that  the  property  is  so  exempt  as  it 
would  be  by  a  refusal  to  deliver  the  property 
after  it  had  been  demanded  as  exempt.    /£ 

For  taking  exempt  property,  trespass  is 
the  proper  form  of  action  against  the  sheriff 
in  Vermont.     Dow  v.  Smith,  29  D.  202. 

Case  as  well  as  trespass  lies  against  an 
officer  for  selling  defendant's  property  in 
disregard  of  his  claim  to  exemption.  Van 
Dreeor  v.  Kmg,  75  D.  643. 

One  engaged  in  two  occupations!  sad 
claiming  property  as  exempt,  will  not  be 
permitted  to  prove  in  replevin,  to  recover 
the  property  claimed  as  exempt,  which  of 
his  two  occupations  would  be  likely  to  bring 
him  in  the  most.  Small**  v.  Mai**,  77  D. 
467. 

In  actions  for  damans  for  a  wrongful  levy 
on  property  exempt  by  law,  a  selection  of 
and  demand  for  the  property  as  exempt,  and 
refusal  by  the  officer,  need  not  be  proved  by 
plaintiff  to  entitle  him  to  recover  in  a  oase 
where  the  property  levied  on  is  s  separate 
and  distinct  article  expressly  exempted  by 
statute,  nor  in  any  case,  except  where  the 
exempt  property  is  mingled  with  other  of 
the  same  kind  not  exempt,  or  where  the 
debtor's  property  is  so  situated  that  the  offi- 
cer cannot  know  that  it  is  exempt.  Lynd  v. 
Picket,  82  D.  79. 

The  fact  alleged  and  proved  that  the  offi- 
cer seised  on  process  property  which  he  knew 
to  be  exempt  may  be  considered  by  the  jury 
in  aggravation  of  damages  in  an  action  for 
the  wrongful  levy.     /6» 

n.  Executions  aoatust  thm  Pntsoir. 

164.  General  principles,  — The  arrest 
of  the  judgment  debtor  is  one  mode  author* 
ized  by  law  for  the  collection  of  the  debt. 
Hobson  v.  Watson,  56  D.  632. 

The  officer  is  not  required  to  arrest  the 
debtor  on  execution,  under  Maine  Revised 
Statutes,  chapter  116,  unless  a  written  direc- 
tion to  do  so,  signed  by  the  creditor  or  his 
attorney,  is  indorsed  on  the  writ,  and  a  rea- 
sonable sum  for  fees  is  paid  or  secured  to  the 
officer.     Mills  v.  GilbrtLh.  74  D.  487. 

166.  Exhausting  the  fl.  fa.—  A  ea.  so. 
cannot  legally  issue  for  the  residue  of  a  judg- 
ment, where  goods  taken  under  %JLfa.  have 
been  sold  for  part  of  the  amount,  until  the 
final  return  of  such  fi.  fa.  showing  the  dis- 
position made  of  the  goods.  Turner  v. 
Walker,  22  D.  329. 

The  return  of  iJLflu  or  mud.  ex. 
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A  sheriff  neglected  to  enforce  an  execution 
until  after  it  was  spent,  and  then  paid  the 
amount  due  thereon,  and  took  an  assignment 
for  his  own  benefit  to  a  third  person.  Held, 
not  to  extinguish  the  judgment,  and  that  an 
alias  execution  might  issue.  BeiUg  v.  Lend*, 
21  R.  489. 

An  unauthorized  payment  by  a  stranger 
does  not  discharge  a  debt,  nor  authorise  a 
suit  at  law  by  him,  unless  the  debtor  ratifies 
such  payment  by  pleading  or  reliance;  but 
in  equity  the  stranger  wiU  have  relief;  and 
in  case  of  an  agreement  for  an  assignment  of 
the  debt  the  stranger  may  enforce  the  de- 
mand without  an  actual  assignment.  Necly 
v.  Jones,  37  R.  794. 

172.  What  may  be  taken  in  pay- 
ment.— A  judgment  creditor  may  compel 
payment  in  specie,  bnt  must  exercise  his 
right  in  good  taith,  and  not  to  obtain  an  un- 
conscientious advantage  over  the  debtor  or 
other  creditors.    Farr  v.  Sims,  24  D.  396. 

A  tender  of  current  bank  bills  to  the  con- 
stable would  protect  the  defendant  in  the 
execution  against  the  creditor,  unless  they 
were  refused  as  not  being  constitutional 
money.     Welch  v.  Frost,  48  D.  692. 

If  a  sheriff  is  authorized  to  receive  bank 
paper  in  satisfaction  of  the  execution,  its 
receipt  by  him  amounts  to  a  satisfaction  of 
the  debt,  and  the  return  is  competent  evi- 
dence of  payment;  otherwise  it  is  inadmissi- 
ble.   Randolph  v.  Ringgold,  52  D.  236. 

A  sheriff  cannot  receive  the  draft  on  a 
third  person  in  payment,  as  such  payment 
will  not  satisfy  the  execution.  Harris  v. 
Ellis,  94  D.  296. 

The  plaintiff  may,  by  express  agreement, 
but  not  otherwise,  accept  promissory  notes 
as  an  absolute  payment  of  the  judgment  and 
execution.  The  sheriff's  certificate  is  not, 
however,  proof  of  such  agreement.  It  must 
be  proved  by  other  evidence.  Mitchell  v. 
Hockett,  85  D.  151. 

The  sheriff's  return,  indorsed  on  an  execu- 
tion that  it  is  satisfied  by  promissory  notes 
received  for  the  amount  due  on  it,  is  not  evi- 
dence of  the  satisfaction  of  the  judgment 
on  which  it  issued,  and  cannot  be  admitted 
in  evidence  as  tending  to  prove  a  satisfaction 
of  the  same.    lb. 

A  sheriff  receiving  a  note  from  defendant 
instead  of  money,  and  returning  the  execu- 
tion satisfied,  cannot  set  aside  the  return  and 
have  another  execution  issue.  So  far  as  he 
was  concerned,  he  could  only  look  to  that 
which  he  had  voluntarily  elected  to  receive 
as  a  satisfaction;  and  a  note  given  by  the 
executor  of  the  execution  defendant  to  the 
sheriff  on  the  condition  that  he  will  not 
amend  his  return  of  execution  satisfied,  is 
without  consideration,  and  the  officer  is  not 

S laced  in  a  better  condition  by  the  fact  that 
e  agreed  to  pay  the  judgment,  and  that 
the  note  was  executed  with  a  full  knowledge 
of  ell  the  facto.    H oU  v.  Robinson,  56  D.  240. 


173.   When  a  levy  is  a  a 
tion.* — A  levy  on  personalty  sufficient  to 
satisfy  a  writ  of  execution  prima  fade  extin- 
guishes the  judgment*  destroys  the  judg- 
ment lien,   and   terminates  the   judgment 
creditor's  right  to  redeem  the  property  of 
his  debtor.    Ex  pari*  Lawrence,  16  D.  386s 
Shelton  v.  Hamilton,  57  D.  149.    And  this, 
although  the  goods  seised  be  wasted  by  tho 
sheriff:     Campbell  v.  Spenee,  39    D.    301  j 
Walker  v.  Com.,  98  D.  631.    And  where  tho 
execution  debtor  shows  such  a  levy,  and 
that  the  property  is  undisposed  of  after  n 
reasonable  time,  it  is  incumbent  on  the  cred- 
itor to  rebut  the  legal  conclusion  from  this) 
state  of  facts  that  the  judgment  is  satisfied* 
First  NaL  Bank  v.  Rogers,  97  D.  239.     la 
such  a  case  the  judgment  creditor  has  re- 
course to  officer  only,  if  he  fails  to  make  tho 
amount  of  the  execution.    Cornelius  v.  Bur* 
ford,  91  D.  309.    But  the  presumption  of 
satisfaction  arising  from  a  levy  may  be  re- 
butted by  showing  that  the  levy  has  bees* 
legally  removed.     Walker  v.  McDowell,  43 
D.  476;  Trapnall  v.  Richardson,  58  D.  338. 

The  levy  of  nJL  fa.  followed  by  the  tak- 
ing and  forfeiture  of  a  forthcoming  bond 
constitutes  full  satisfaction  of  the  judgment* 
and  therefore  a  second  execution  will  bo 
void.  Witherspoom  r.  Spring,  32  D.  310. 
But  see  Parker  v.  Jones,  ?5  D.  441. 

A  levy  under  en  execution  upon  the  prop- 
erty of  one  of  the  defendants  in  a  joint 
judgment  is  prima  fads  a  satisfaction  thereof. 
Kershaw  v.  Merchants9  Bank,  40  D.  70. 

A  right  of  action  accrues  upon  the  levy 
upon  the  property  of  one  defendant  in  a 
joint  judgment  against  his  co-defendant,  in 
the  same  manner  as  if  he  had  satisfied  and 
discharged  the  judgment  by  a  payment  in 
money.    lb. 

174.  When  it  is  not.— A  levv  on 
property  under  execution  is  not  a  settsfae* 
tion  of  the  judgment  in  fact,  but  only  eon* 
structively  so,  to  prevent  wrong,  and  if, 
after  such  levy,  the  defendant  obtains  pos- 
session of  the  property  levied  upon,  sack 
levy  does  not  amount  to  a  payment,  eon* 
struotive  or  otherwise.  Matter  of  King, 
21  D.  335;  Young  v.  Cleveland,  82  D.  loo. 
Accordingly,  where,  under  an  execution 
against  one  of  two  joint  and  several  debtors, 
sufficient  property  is  seised,  which  is  re* 
leased  before  sale  by  agreement  of  the  per* 
ties,  it  is  not  a  bar  to  a  recovery  against  the 
other  debtor.    Churchill  r.  Warren,  9  D.  73. 

The  mere  taking  of  property  under  nfL  fa. 
is  not  a  satisfaction,  and  the  plaintiff  may, 
without  impairing  his  right,  countermand 
the  vend,  ex.,  and  restore  the  property  at 
the  debtors  instance,  and  for  his  accommo- 
dation, without  payment.  Sasscer  v.  Walker, 
•25  D.  272. 

*  See  monographic  note  on  satisfaction  of  Jedf- 
menu  and  executions  by  levy  on  real  or  personal 
property,  58  D.  *60-*tfa 
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Such  levy  upon  property  as  doe*  not 
amount  to  satisfaction  is  no  bar  to  a  farther 
execution  on  the  judgment.  Macs  v.  Dvt- 
52  IX  510. 
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A  levy  on  property  not  shown  to  belong 
to  execution  defendant  is  not  a  satisfaction 
of  the  judgment    lb. 

A  levy  on  land  is  not  a  satisfaction  of  the 
judgment,  and  the  judgment  lien  continues 
unbroken,  TrapnaB  v.  Richardson,  68  D. 
338.     Compare  Cowles  v.  Bacon,  66  D.  871. 

The  presumption  that  an  execution  and 
judgment  are  satisfied  by  lery  upon  personal 
property  sufficient  in  value  therefor  is  re* 
peUed  by  the  fact  that,  after  such  levy,  the 
agent  of  the  defendant,  knowing  thereof, 
pointed  out  to  the  officer  other  property  be- 
longing to  hie  principal,  and  allowed  it  to 
be  levied  on  ana  sold  under  such  execution 
and  judgment.     Comehusr.  Burford,  91  D. 

An  execution   on  a  judgment  against  a 
principal  and  hie  sureties,  levied  on  suffi- 
cient property  of  the  principal,  was  super- 
ceded on  hie  petition;  the  suit  abating  by 
sis  death,  an  alias  execution  issued  against 
the  sureties.      Held*  that  there  was  no  sat- 
(•faction  by  the  original  levy,  and  the  sure- 
ties were  still  liable.    Fry  v.  Manlose,  25  R. 
775. 

175.  Sale  a*  a  satisfaction.  —  A  sale 
of  sufficient  property  satisfies  an  execution, 
even  though  the  money  obtained  be  misap- 
plied by  the  sheriff.  Reynolds  v.  Ingersou, 
49  D.  67.  And  even  though  the  goods  do  not 
belong  to  the  judgment  debtor,  and  though 
the  real  owner  afterwards  recovers  the  value 
of  them  from  the  sheriff  and  judgment  cred- 
itor.   Jones  ▼.  Burr,  63  D.  699. 

In  such  a  ease  the  presumption  that  the 
execution  was  satisfied  is  not  rebutted  by 
ihowing  that   the  property  was  sold  in  an 
irregular  manner,  and  the  proceeds  derived 
from  such  sale  had  been  applied  to  higher 
demands  against  the  property.     It  is  neces- 
sary to  show/  that  the  property,  though  sold 
irregularly,    brought  its  full  value,  which 
•am  was  not   more  than  enough  to  satisfy 
tnch  higher  demands;  or  that  the  property, 
when  rated  at  its  full  value,  would  not  have 
been  sufficient  to  more  than  do  so.    This 
presumption  may  be  rebutted,  however,  by 
ihowing  that  the  proceeds  of  the  property, 
derived  from  its  sale  in  a  regular  manner, 
were  applied  to  higher  demands  upon  the 
property.     Horn  v.  Ross,  66  D.  621. 

A  levy  exhausted  by  sale  is  a  satisfaction 
pro  tanlo,  and  an  execution  will  issue  for  the 
residue,  if  any  remain.  Trapnall  v.  Ridi- 
anUon,  68  1>.  338. 

176.  Satisfaction  by  taking  the 
body.  —  The  taking  of  the  body  of  a  judg- 
ment debtor  in  execution  is  not  a  satisfaction 
of  the  judgment  Sheldon  v.  Kibbe,  8  D.  176. 
Taking  the  body  under  col  so.  constitute* 
satisfaction  at  common  law,  and  this  not  leas 
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where  the  body  has  been  discharged  without 
payment  than  where  payment  has  been  re- 
ceived.   Stover  ▼.  Durtn,  51  D.  034. 

To  rebut  it,  the  release  from  prison  must 
appear  to  be  an  exception  to  the  general  in- 
ference,   lb. 

177.  Vacating  irregular  satisiao- 
tfon.*  —  A  satisfaction  entered  under  a  void 
sale  should  be  vacated  and  set  aside,  and 
another  execution  issued  to  the  judgment 
creditor.     Watson  ▼.  ReUsig,  76  D.  746. 

A  levy,  sale,  and  entry  of  satisfaction 
should  be  set  aside,  where  the  description 
of  the  land  sold  is  such  that  it  cannot 
be  located.    Hughes  v.  Streeter,  76  D.  777. 

IV.  RxLixr  against  Irrbouxar   Ezsou* 

nONB,  AND  RKMXDT  lOB  THRIR  WRONG- 
FUL Use. 

178.  Belief  in  equity-- Jurisdiction. 
—  Executions  regular  on  their  face  will  not 
be  adjudged  voidin  equity,  at  least  until  an 
attempt  is  made  to  obtain  relief  in  the  court 
issuing  them.  Beaird  v.  Foreman,  19  D. 
197. 

A  contract  procured  by  oppression  of  the 
plaintiff  and  an  officer  acting  under  a  writ  of 
execution,  will  be  relieved  against  in  equity 
by  requiring  it  to  be  delivered  up  and  can- 
celed on  payment  of  the  amount  due  on  the 
execution,  and  of  all  other  demands  which 
are  equitably  due  to  the  plaintiff.  McDon* 
old  v.  Ntilson,  14  D.  431. 

Where  a  levy  is  so  far  valid  as  to  bind  the 
property,  but  the  sale  is  void  on  account  of 
interest,  or  improper  conduct  in  the  officer, 
the  court  issuing  the  execution  may  give 
redress  by  quashing  such  execution,  eta, 
and  therefore  there  is  no  jurisdiction  in 
equity.  Hamilton  v.  8hrev»bury,  15  D.  779} 
Campau  v.  Oodfrey,  100  D.  133. 

An  execution  debtor  claiming  that  he  hat 
not  been  credited  on  the  execution  for  a 
certain  sum  collected  by  garnishment  from 
one  of  his  debtors  cannot  have  relief  in 
equity  unless  it  satisfactorily  appears  that 
the  creditor  is  attempting  to  coerce  payment 
a  second  time.  Abercrombie  v.  Knox,  37  D. 
721. 

A  state  court  may  enjoin  the  United 
States  marshal  from  levying  an  execution 
from  a  federal  court  on  the  property  of  a 

Serson  not  named  in  the  writ    Mock  v. 
:ennedy,  66  D.  203. 

A  party  having  an  equitable  lieu  on 
property  covered  by  an  elder  deed  of  trust, 
and  whioh  has  been  sold  under  the  execution 
of  a  third  person  in  disregard  of  both  deeds 
of  trust,  may  apply  to  a  court  of  equity  for 
a  redelivery  of  it  it  it  has  been  removed,  or 
for  an  order  restraining  its  removal  if  it  has 
not  been  removed;  and  if  no  sale  has  been 
made  under  the  execution,  he  may  have  the 

*  Effect  of  racatlon  of  satisfaction  of  judgment 
on  title  of  pnrcha&er  at  execution  sale,  see  niono- 
grapnio  note,  63  D.  701-706. 
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■ale  enjoined.    Phillip*  v.    Window,  68  D. 
729. 

Equity  has  no  jurisdiction  to  prevent  a 
second  satisfaction  of  a  judgment  upon  the 
same  execution.    Parker  v.  Jones,  76  D.  441. 

A  court  of  law  may  exercise  equitable  juris- 
diction over  the  execution  of  its  own  judg- 
ments and  process,  but  will  refrain  from 
doing  so,  when  from  any  circumstance  it  can- 
not #o  as  complete  justice  as  could  a  court  of 
equity.     Watson  v.  Reissig,  76  D.  746. 

170.  Application  for  stay.*  — A  law 
authorizing  a  stay  of  execution,  without  the 
assent  of  the  plaintiff,  for  any  considerable 
time  after  the  entry  of  judgment,  impairs 
the  obligation  of  the  contract.  State  v.  Co- 
rw,  91  D.  246. 

A  statute  is  void,  so  far  as  pre-existing 
contracts  are  concerned,  which  provides  that 
"it  shall  be  unlawful  for  any  officer  to  serve 
or  execute  any  mesne  or  final  process  of  any 
of  the  courts  of  this  state  for  the  collection 
of  money  until  after  the  expiration  of  the 
first  session  of  the  next  general  assembly  of 
this  state,"  and  which  further  declares  that 
no  debtor  shall  be  entitled  to  the  benefit  of 
the  act  who  fails,  on  three  months'  notice,  to 
pay  one  tenth  of  the  aggregate  amount  due, 
etc    lb. 

A  stay  of  execution  results  from  filing  a 
writ  of  error  with  the  clerk,  if  bail  be  in. 
Van  Antwerp  v.  Newman,  16  D.  340. 

Execution  on  a  judgment  against  a  gar- 
nishee on  a  debt  not  yet  due  is  stayed  by 
operation  of  law  until  the  debt  does  become 
due,  and  therefore  the  judgment  need  not  be 
accompanied  by  an  order  of  court  directing 
the  stay.    Anderson  v.  Warner,  37  D.  170. 

A  judge  has  power  at  chambers  to  stay  an 
execution  issued  in  vacation,  and  his  order 
staying  it  is  binding  on  the  sheriff!  Com.  v. 
Magu,  49  D.  509. 

The  proper  mode  of  proceeding  to  obtain 
a  stajr  of  execution  in  vacation  is  by  sum- 
mons in  the  nature  of  a  rule  nisi,  fixing  a  day 
for  a  hearing,  and  served  on  the  opposite 
party*    lb. 

Notice  is  not  always  necessary,  for  in  some 
oases  an  order  may  be  without  summons; 
nor  is  the  omission  of  it  fatal  to  the  validity 
of  the  proceedings,  ab  initio,  in  any  case;  a 
neglect  to  give  it  is  an  irregularity  which,  on 
application,  would  furnish  a  sufficient  ground 
to  rescind  the  order  made,  but  would  not 
justify  the  officer's  refusal  to  obey  it.    lb, 

A  judgment  of  revivor  against  the  execu- 
tors of  a  deceased  plaintiff  does  not  confer 
upon  the  defendant  any  right  to  give  security 
for  a  stay  of  execution,  but  where  no  execu- 
tion has  issued  before  the  death  of  the  plain- 
tiff if  the  executors  consent,  the  judgment 
of  revivor  may  be  stayed.  Winchester  v. 
Beardin,  51  D.  702. 

Plaintiff  having  a  judgment  ripe  for  execu- 

•  Constitutionality  of  statutes  staying  execu- 
tion, see  notes,  la  D.  4M,  494;  6  D.  640,  ML 
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tion  has  a  vested  right  to  such  process,  with 
all  the  legal  incidents  thereof,  of  which  hve> 
cannot  be  deprived  by  a  judge's  order  svt 
chambers,  and  made  without  notice  or  hear* 
ing.    Irons  v.  McQuewan,  67  D.  456. 

A  judge  may  stay  execution  upon  a  show* 
ing  of  good  and  sufficient  grounds,  but  this 
should  be  with  a  stipulation  that  the  lion  of 
the  execution  be  preserved.    76. 

180.  Effect  of  stay.— A  stay  of  exe- 
cution does  not  destroy  the  older  judgment, 
but  postnones  the  lien  only  so  as  to  let  in 
younger  liens.  Reynolds  v.  IngersoU,  49  D. 
57. 

It  is  not  the  duty  of  a  sheriff  to  notify 
plaintiffs  in  execution  of  the  receipt  of  an 
order  of  the  judge  staying  the  execution. 
Com,  v.  Magee,  49  D.  509. 

No  action  lies  against  a  sheriff  by  plain- 
tiff in  execution,  for  misfeasance  in  the  non- 
execution  of  thsjjl.  fa.  placed  in  his  hands, 
if  it  has  been  stayed  by  order  of  a  judge,  /ft. 

Where  proceedings  upon  a  judgment  are 
stayed  by  the  law  of  the  forum  where  it  is 
obtained  for  a  certain  period,  the  judgment 
creditor  will  not  be  allowed,  during  such 
period,  to  proceed  in  another  jurisdiction,  in 
an  action  founded  upon  such  judgment,  and 
the  object  whereof  is  to  obtain  its  satisfac- 
tion by  applying  thereto  the  assets  of  his 
debtor  within  this  latter  jurisdiction.  Briggs 
v.  Sgeneer,  38  D.  239. 

lol.  Injunction. — The  sheriff  is  a 
naked  trespasser,  and  liable  in  damages,  if, 
having  levied  upon  property  of  an  execution 
debtor,  he  proceeds  to  sell  the  same,  not- 
withstanding the  defendant  in  execution  has 
obtained,  from  the  court  in  which  the  judg- 
ment was  rendered,  an  injunction  restraining 
the  plaintiff  in  the  judgment,  his  servants 
and  agents,  from  proceeding  to  sell  under 
such  execution,  which  injunction  has  been 
served  upon  the  sheriff;  and  this,  though  the 
sheriff  be  not  a  party  to  the  injunction  suit. 
Btfandeau  v.  Mmondson,  79  D.  139. 

An  injunction,  though  adjudged  to  have 
been  wrongfully  sued  out,  releases  the  levy 
and  discharges  the  lien  created  by  the  levy 
of  an  execution.  Locbridgt  v.  Biggerstaff,  87 
D.  498. 

A  creditor  whose  execution  has  been  levied 
and  then  enjoined  should,  upon  the  dissolu- 
tion of  the  injunction,  take  out  a  new  exe- 
cution,   lb. 

A  complaint  by  Walter  D.  Mclndoe  to  re- 
strain the  levy  of  an  execution  upon  his  es- 
tate, issued  upon  a  judgment  by  confession 
against  Mclndoe  and  Shuter,  partners,  etc, 
on  the  ground  that  no  judgment  in  any  court 
was  ever  entered  up  against  Walter  D.  Mc- 
lndoe and  Charles  Shuter,  must  show  that 
the  plaintiff  would  suffer  injustice  from  the 
levy  of  the  execution,  or  he  will  not  be  en- 
titled to  equitable  relief.  Melndoe  v.  Hazel- 
ton,  88  D.  701. 

The  supreme  court  of  the  state  has  no 
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to  em  join  the  United  Statai  marshal 
kg  to  a  tale  on  execution,  al- 
the  property  leried  on  is  that  of  a 
stockholder  in  a  corporation  against  which 
judgment  and  process  of  execution  issued ;  the 
execution,  being  levied  by  direction  of  attor- 
neys thereon  indorsed,  to  enforce  the  stock- 
holder's liability  under  the  Rhode  Island 
statute  regulating  manufacturing  corpora- 
tions.    Ckmit*  v.  James,  23  R.  412. 

188.  motion  to  quash  or  vacate.— 
A  motion  to  quash  an  execution,  for  an  ir- 
regularity in  enforcing  it  without  a  revivor, 
after  the  defendant's  aeath,  must  be  made  in 
Mm  time,  or  it  will  be  barred;  eleven 
in  net  a  reasonable  time  for  such  pur- 
Briatam  v.  Payton,  15  D.  134. 
A  motion  to  quash  an  execution  issued  on 
a  satisfied  judgment  is  the  proper  proceeding 
In  place  of  an  audita  querela,  which  is  now 
sn  obsolete  remedy;  and  on  such  a  motion 
the  eeort  may  order  questions  of  fact  to  be 
tried  by  a  jury.  Smock  v.  Dade,  16  D.  780. 
Quashing  an  execution  will  not  defeat  a 
sale  previously  made  under  it,  Foe  Campen 
v.  Snpder,  32  D.  311.# 

An  execution  against  several  can  only  be 
set  aside  an  an  entirety,  and  cannot  be 
quashed  ae  to  one  defendant  and  left  in 
force  ae  to  another.  NeweU  v.  ffanter,  35 
D.415. 

Irregularity  in  that  executions  on  which  a 
bill  in  nature  of  a  creditor's  suit  is  founded 
were  returnable  out  of  term,  without  an  or- 
der first  obtained  for  that  purpose,  will  not 
be  noticed  by  the  supreme  court;  application 
should  be  made  to  the  court  from  which 
they  issued  to  set  them  aside.  How  v.  Kane, 
04  D.  162. 

Notice  of  motion  to  quash  the  levy  and 
leturn  of  an  execution  must  be  given  to  the 
perchaser  at  the  sale,  and  to  the  plaintiff  in 
execution.     McKhmey  v.  /ones,  58  D.  83. 

Defendant  in  execution  having  stated,  in 
s  motion  to  quash  the  sheriff's  return,  the 
hot  of  the  sale  and  the  name  of  the  pur- 
chaser, is  estopped  from  contending  that  no 
actios  of  the  motion  to  the  purchaser  was 
necessary,  on  the  ground  that  the  return  of 
the  sale  not  having  been  signed  by  the  sher- 
Jfi,  the  eeort  eould  not  know  that  there  was 
e  purchaser  to  be  affected  by  the  judgment. 
lb. 

A  court  having  jurisdiction  to  hear  and 
eetermine  civil  causes  has  control  over  its 
process  of  execution.  This  power  carries 
with  it  the  right  to  determine  m  a  summary 
manner,  and  without  the  intervention  of  a 
jury,  every  question  of  fact  and  law  whioh 
any  be  involved.  LoomU  v.  Lame,  72  D.  626. 
The  court  may,  on  a  motion  to  set  aside 
in  execution,  direct  an  issue  to  ascertain 
facts,  but  this  is  for  its  own  satisfaction, 
lbs  parties  have  no  right  to  demand  it.     lb. 

'Qtsshing  writ,  effect  of,  see  note,  12  D.  113, 


A  court  having  jurisdiction  to  determine 
a  motion  to  set  aside  an  execution,  its  de- 
cision is  conclusive,  and  cannot  be  re-exam- 
ined in  a  collateral  proceeding.  If  erroneous, 
the  remedy,  if  any,  is  by  writ  of  error,    lb. 

No  one  except  the  defendant  himself  has 
a  right  to  have  an  execution  set  aside  which 
has  been  issued  before  the  date  to  which  it 
has  been  postponed  by  an  order  of  record 
It  will  not  be  set  aside  at  the  instance  of  the 
defendants  trustee.  Bliclton  v.  Feb,  93  D, 
586. 

Upon  motion  in  vacation  to  quash  a  second 
execution,  the  judge  may  allow  the  sheriff 
to  amend  his  return  on  the  first  execution. 
Walker  v.  Com.,  08  D.  631. 

188.  Ground*  for  quashing:.  —  Exe- 
cutions are  under  the  control  of  the  court 
until  sale  under  them,  and  if  improvidently 
issued,  should  be  recalled  or  quashed.  Hot* 
rinaton  v.  O'RtiUy,  48  D.  704. 

upon  the  death  of  a  defendant  In  execu- 
tion, the  sheriff  cannot  proceed  without  a 
revivor,  even  where  a  levy  has  been  made, 
and  if  he  does  so,  the  execution  may  be 

?uashed  and  restitution  ordered.  Biietow  v. 
'ayton,  15  D.  134, 

Execution  on  a  sale  bond  should  be  quashed 
if  the  bond  was  defective;  but  if  the  bond 
was  valid  to  any  extent,  it  should  not  be 
quashed  on  motion  el  the  obligor.  Dtbard 
v.  Oram,  22  D.  113. 

Execution  upon  a  satisfied  judgment  and 
a  sale  thereunder  will  be  set  aside  on  motion. 
RutaeU  v.  Hugurnn,  33  D.  423. 

Where  H.,  who  had  recovered  a  judgment 
against  R.  and  P.,  gave  B.  an  order  on  his 
attorneys  for  the  amount  thereof  when  col- 
lected, and  P.  afterwards  deposited  such 
amount  with  R,  and  obtained  a  memoran- 
dum to  that  effect  from  R  to  H.'b  attorney, 
who  was  also  the  general  attorney  of  R, 
and  P.  stated  to  such  attorney  that  he  did 
not  wish  the  judgment  satisfied,  but  wished 
to  use  it  to  protect  himself,  as  it  was  a  lien 
upon  R.'s  real  estate,  to  which  the  attorney 
assented,  and  an  execution  was  issued  and 
R/e  property  sold  and  purchased  by  P., 
who  pave  his  check  on  &  for  the  amount  of 
the  judgment,  and  the  attorney  receipted 
the  execution  and  paid  the  check  to  R, 
which  was  credited  to  H.  on  R's  books,  — 
held,  that  the  judgment  was  satisfied  by 
the  arrangement  made  with  R  before  the 
sale,  it  appearing  that  the  latter  so  under- 
stood it,  and  that  P.  had  declared  that  he 
had  paid  iL  and  so  represented  to  a  person  of 
whom  he  obtained  a  loan  of  money  on  mort- 
gage; also,  that  H.  or  P.  might  have  shown 
that  the  payment  to  R  was  not  in  extin- 
guishment of  the  judgment,     lb. 

184.  Supersedeas.  — The  remedy  of  an 
execution  debtor,  where  judgment  has  been 
paid,  is  by  a  petition  for  a  supersedeas. 
Mamm  v.  Vance,  60  D.  144. 

Where  an  execution  in  the  hands  of  a 
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sheriff  U  superseded  by  the  order  of  a  judge, 
under  the  provisions  of  the  statute  providing 
for  new  trials,  and  the  sheriff  notwithstand- 
ing this,  oompeLs  the  owner  of  the  property 
levied  on  to  pay,  he  acts  without  authority, 
and  will  be  liable  to  the  owner  in  an  action 
for  money  had  and  received*  Hopkinson  v. 
Bear*,  39  D.  236. 

The  penalty  of  a  supersedeas  bond  is  fixed 
by  the  judge  grantiug  it.  Smock  T.  Dade,  16 
D.  780. 

The  return  of  an  execution  as  superceded 
is  regarded  as  a  suspension  of  the  execution, 
and  entitles  the  defendant  to  restitution. 
Walker  v.  McDowell,  43  D.  476. 

185.  Actions  for  wrongful  use  of  ex- 
ecutions.—1.  In  general.* — Plaintiff  in 
execution  is  responsible  to  the  defendant  for 
enforcing  an  irregular  execution.  Com.  ▼. 
OCull,  23  D.  393. 

Execution  creditors  are  liable  for  illegal 
seizure,  though  they  did  not  authorize  the 
sheriff  to  seize  the  property  in  question. 
Duperron  v.  Van  Wickk,  39  D.  509. 

A  creditor  taking  out  execution  on  a  sat- 
isfied judgment,  though  ignorant  of  the 
truth,  does  so  at  his  peril,  and  is  liable  if  he 
enforces  a  collection.  Breck  r.  Blanchard, 
61  D.  222. 

A  judgment  vacated  for  irregularity  gives 
no  protection  to  the  party  who  put  it  in 
force,  against  the  execution  of  a  writ  previ- 
ously sued  out  by  him  upon  it.  Young  v. 
Bircher,  77  D.  636. 

For  illegal  or  oppressive  acts  by  an  officer 
In  executing  process,  the  remedy  is  at  law, 
and  not  in  equity.  Bomhrd  v.  Foreman,  12 
D.  197. 

2.  Assumpsit  —  Whether  a  stranger,  whose 
property  has  been  sold  under  an  execution, 
can  maintain  assumpsit  against  the  defend- 
ant whose  debt  has  been  paid  thereby,  quaere. 
Hockley  v.  Swigert,  41  D.  256. 

If  an  officer  sells  the  entire  property  in 
goods  of  co-tenants  on  exention  against  one, 
and  receives  the  money,  the  other  owner 
may  waive  the  tort,  and  bring  assumpsit  for 
the  money.    SmyUi  v.  Tankersley,  56  D.  193. 

3.  Case. — A  party  is  liable  in  an  action 
en  the  case  who  issues  execution  on  a  judg- 
ment for  a  debt  which  had  been  paid  before 
its  entry,  knowing  it  had  been  paid,  and 
whether  he  caused  the  judgment  to  be  en- 
tered or  not     BarneU  v.  Reed;  88  D.  574. 

Case,  and  not  trespass,  is  the  proper  rem- 
edy for  the  malicious  abuse  of  legal  process 
in  issuing  an  execution,  if  the  judgment  and 
execution  were  not  void.     lb. 

4.  Detinue.  —  If  proceedings  under  an  ex- 
ecution are  wholly  void,  a  purchaser  gets  no 
title,  and  as  the  defendant  may  have  redress 
by  an  action  of  detinue,  equity  has  no  ju- 

•8ee  monographic  note  on  justification  of  offi- 
cers under  process,  21  D.  190-209. 

Effect  on  execution,  of  officer  exacting  and 
Collecting  excessive  fees,  see  note,  50  D.  692-694. 
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risdiction,     Hasmlton  v.  Shrewsbury.  15   IX 
779. 

5.  Replevin.  —  Goods  taken  In  execution 
are  repleviable,  where  the  taking  by  the  of- 
ficer was  wrongful.  Brum  v.  Ogden,  20  J>. 
593.  • 

An  officer,  who,  having  an  execution 
against  one  person,  seises  the  goods  of  an- 
other,  is  liable,  in  trespass,  to  the  latter;  the 
goods  may  also  be  recovered  by  replevin. 

Goods  wrongfully  taken  by  an  officer,  na 
where  the  goods  of  A  are  seised  under  a 
writ  against  B,  are  not  in  custody  gf  the 
law.    lb. 

The  mortgagee  of  a  chattel  cannot  maintain 
replevin  against  the  sheriff  seizing  the  samo 
ou.fi.  fa.  against  the  mortgagor  while  in  the 
latter's  possession,  and  threatening  to  Bell 
in  disregard  of  the  mortgagees  title.  Bosom 
tortious  act  is  necessary  to  constitute  the) 
sheriff  a  trespasser  «6  initio  in  such  a  case, 
and  a  mere  threat  to  sell  the  property  abso- 
lutely is  not  sufficient.  Fugate  v.  Ctarkson, 
36  D.  589. 

6.  Trespass.  —  A  sheriff  is  a  trespasser* 
who  levies  upon  goods  and  chattels  which 
are  not  the  property  of  the  defendant  in  the) 
execution.  Alien  v.  Crary,  25  D.  566;  Fonda 
v.  Van  Home,  30  D.  77;  State  v.  Conover,  78 
D.  54.  And  one  who  purchases  such  goods  at 
a  sheriff's  sale  acquires  no  title  to  them  aa 
against  the  owner.  And  if  such  purchaser 
removes  the  property  after  the  sale,  with 
the  assistance  of  the  officer,  the  owner  maw 
recover  against  them  as  joint  trespassers. 
Symonds  v.  Hatt,  59  D.  53.  Thus  if  a  deputy 
sheriff  enter  the  house  of  an  administrator 
to  find  goods  of  an  intestate  whereon  to 
levy,  and  afterward  proceed  to  levy  on  the) 
goods  of  the  administrator,  from  whom  noth* 
ing  is  due,  he  is  a  trespasser  ab  tuatisw 
Hazard  v.  Israel,  2  D.  438. 

Sale  by  an  officer  of  the  entire  property  in 
goods  owned  by  two  jointly,  on  en  execution 
against  one  of  them,  is  an  abase  of  his  legal 
authority  which  renders  him  liable  as  a  tree- 
passer  ah  initio.  Smyth  v.  Tankersley,  56  D. 
193;  WaddeUv.  Cook,  37  D.  372;  Lotkropv. 
Arnold,  43  D.  256. 

After  the  return  day  of  en  execution  the 
authority  of  the  sheriff  is  at  an  end,  and  if 
a  levy  and  sale  be  made  then,  under  the 
direction  of  the  plaintiff's  attorney,  the 
sheriff  and  the  attorney  are  both  liable  an 
trespassers.     Vail  v.  Lewis,  4  D.  300. 

Trespass  by  an  execution  debtor  will  lie 
against  a  sheriff  who  illegally  sells  his  prop- 
erty at  execution  sale  for  the  full  value  of 
the  property,  although  the  officer  has  paid 
over  to  the  execution  creditor  the  proceeds 
of  the  sale.  But  while  trespass  is  the  proper 
remedy,  trover  will  lie.  Hall  v.  Bay,  94  D. 
440. 

*  Action  for  possession  of  chattels  levied  upon, 
see  notes,  20  D.  696-099;  9  D.  106-107. 
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A  party  who  sum  out  execution  on  a 
Judgment  rendered  against  a  defendant  who 
wae  not  nerved  with  process,  and  which 
judgment  was  for  that  reason  subsequently 
set  aside,  is  liable  as  a  trespasser.  Bender  v. 
Askew,  22  D.  714. 

An  execution  issued  en  a  Judgment  paid, 
bat  not  released  of  record,  where  sneh  issue 
has  been  obtained  by  third  parties,  without 
the  concurrence  of  the  judgment  creditors, 
will  render  those  parties  liable  in  trespass 
for  the  acts  done  under  the  process.  Pierson 
v.  Oak,  30  D.  487. 

The  plaintiff  in  execution  is  equally  liable 
with  the  officer  for  abuse  of  process  by  lat- 
ter, if  bo  command  or  advise  such  abuse; 
and  ho  ia  liable  in  trespass  for  his  act,  not 
only  where  the  proceedings  are  irreffnlar,  or 
where  the  court  has  no  jurisdiction,  out  also 
in  a  case  where  all  the  proceedings  are  regu- 
lar, and  where  he  would  not,  except  for  such 
abuse,  incur  liability.  Snydaeker  v.  Brosse, 
99  D.  561. 

Plain  tiff 'a  property  was  taken  and  sold 
under  an  execution  wrongfully  issued  at  the 
instance  of  the  defendants  attorney;  i.  e., 
after  an  appeal  had  been  perfected.  Held, 
that  defendant  was  liable  in  trespass.  Fos- 
ter*. Wiley,  15  R.  185. 

An  officer  serving  a  valid  execution  after 
payment  of  the  amount  by  the  debtor  to  the 
plaintiff  in  the  writ,  although  the  debtor 
shows  such  officer  a  receipt  in  full,  is  not 
liable  in  trespass  or  ease  if  not  notified  by 
the  execution  plaintiff  not  to  serve  it. 
TwUeheUr.  Sham,  57  D.  80. 

The  tact  that  the  debt  had  been  paid  be- 
fore entry  of  judgment  does  not  make  the 
■beriff  a  trespasser  for  executing  process  to 
enforce  it,  or  the  judgment  creditor  a  tres- 
passer for  suing  out  the  writ.  BameU  v. 
Reed,  88  D.  574. 

A  co-tenant  with  the  execution  debtor 
■ay  alone  maintain  trespass  against  an  of- 
ficer eelling  his  interest  in  aoommon  chattel 
under  the  execution.  Lothrop  v.  Arnold,  43 
D.  250. 

In  trespass  against  a  ^  sheriff  for  illegal 
seizure  by  his  deputy,  evidence  may  be  ad- 
mitted to  show  the  manner  in  which  the  act 
vis  committed,  and  all  the  concomitant 
drcnmiitancee.      PaeecU  r.  Dvcros,  41    D. 


Evidence  in  abatement  of  damages  that 
part  ef  the  proceeds  of  the  execution  was 
applied  in  payment  of  plaintiff  s  rent  in  ar- 
rear  is  not  admissible  in  an  action  of  trespass 
for  a  wrongful  levy  upon  personal  property. 
Graham  v.  McOreary,  80  t>.  591. 

Damages  against  the  sheriff  for  making  an 
illegal  sale  of  property  under  execution  can- 
sot,  in  an  action  of  trespass  against  him,  be 
diminished  by  the  amount  of  proceeds  which 
he  has  paid  to  the  execution  creditor.  His 
right  to  mitigate  or  reduce  damages  in  such 
an  action,  by  pleading  a  pro  tanto  payment 
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on  the  judgment,  exists  only  where  the  sale 
was  legal     HaU  v.  Bay,  94  D.  440. 

7.  Trover.  ~-U  a  sherifflevies  an  execution 
upon  and  raises  money  out  of  a  sale  of  prop- 
erty not  belonging  to  the  judgment  delator, 
he  is  guilty  of  a  conversion,  and  if  the  plain- 
tiff in  execution  receives  the  money  so  raised, 
with  a  knowledge  of  the  facts,  he  also  is 
guilty.  Lentz  v.  Chamber*,  44  D.  63;  Hah 
v.  Ames,  15  D.  150;  Jamison  v.  Hendricks, 
18  D.  131. 

A  purchaser  at  such  sale,  who  exerts  acts 
of  ownership  over  the  property  bought,  after 
learning  that  the  property  belongs  to  a 
stranger  to  the  writ,  is  liable  in  trover  with* 
out  demand.  Jamieon  v.  Hendricks,  18  D. 
131. 

A  sale  of  the  whole  crop  under  an  execution 
against  the  tenant,  where  the  land  is  leased 
on  shares,  is  a  conversion  for  which  the  eon* 
stable  selling  and  the  purchaser  are  liable. 
Case  v.  Hart,  38  D.  735. 

A  sheriff  is  not  guilty  of  conversion  where 
he  levies  upon  and  sells  property  not  belong- 
ing to  the  Judgment  debtor,  if  the  real  owner 
was  present  and  ecquiesoed  in  the  sale,  nor 
are  the  plaintiffs  in  execution,  although  they 
received  the  money  from  such  sale,  with  a 
knowledge  of  all  the  facts.  Lents  v.  Chasm* 
oers,44D.  63. 

A  mortgagee  may  maintain  trover  against 
the  sheriff  and  the  plaintiff  in  execution,  for 
seising  the  mortgaged  property  under  a  JL  feu 
issued  against  the  mortgagor.  Sanders  v. 
Vance,  18  D.  167. 

A  stranger  whose  goods  are  levied  on, 
fraudulently  claiming  other  goods  of  the  de- 
fendant in  execution,  is  not  thereby  debarred 
from  recovering  full  damages  for  the  illegal 
taking  of  the  goods  actually  belonging  to 
him.    Phillip  v.  HaU,  24  D.  108. 

Damages  in  trover  may  be  recovered  for 
injury  done  to  the  goods  as  well  as  for  their 
value.    Jamison  v.  Hendricks,  18  D.  131. 

V.  Claims  of  Thibd  Pbrsoits. 

186.  In  general  —Where  notice  to  a 
sheriff  levying  an  execution  on  a  tenant** 
property  is  given  of  the  landlord's  claim  for 
rent  due,  the  sheriff  cannot  defend  an  action 
for  the  rent  on  the  ground  that  the  levy  was 
illegal,  it  being  made  after  the  return  day. 
WesterveU  r.  finchney,  28  D.  516. 

Equity  will  not  set  aside  a  sheriff's  sale 
of  land  in  order  to  let  in  an  equitable  claim 
thereto  of  a  third  person,  when  the  effect  of 
doing  so  would  be  merely  to  place  him  in  the 
same  position  that  he  was  in  before  the  sale 
was  set  aside.    Ovtatt  v.  Brown,  45  D.  539. 

Exempt  property  which  has  been  seised 
on  execution  by  a  United  States  marshal  is 
not  in  the  custody  of  the  law  to  such  an  ex* 
tent  as  to  require  the  claimants  of  it  to  liti- 
gate their  claim  thereto  in  the  United  States 
court;  they  are  at  liberty  to  resort,  for  that 
purpose,  to  any  court  having  jurisdiction  of 
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the  parties  and  the  subject-matter.     Oilman 
v.  Williams,  76  D.  219. 

The  sheriff's  assistant  cannot  Justify  the 
taking  of  property  of  another,  unlets  the 

Sroperty  is  in  fact  taken  by  the  officer  lin- 
er his  process.  It  is  no  justification  for 
such  taking  that  the  assistant  supposed, 
from  the  officer's  conduct,  that  the  property 
had  been  attached.  Johnson  v.  Stone.  77  D. 
706. 

A  levy  "  under  "  process  is  a  lew  in  pur- 
suance of  authority  given  by  it,  and  an  exe- 
cution against  one  man  never  gives  authority 
to  levy  on  the  goods  of  another.  Philadelphia 
tie.  Ins.  Co.  v.  Milts,  84  D.  437. 

187.  Rights  of  claimants  — Injunc- 
tion. —  If  the  goods  of  a  stranger  are  in 
possession  of  the  debtor,  and  so  mixed  with 
the  debtor's  goods  that  the  officer,  on  due 
inquiry,  cannot  distinguish  them,  the  owner 
can  maintain  no  action  against  the  officer  for 
taking  them  until  notice,  and  a  demand  of 
his  goods,  and  a  refusal  or  delay  of  the  offi- 
cer to  redeliver  them.  Bond  v.  Ward,  6 
D.  28. 

A  person  whose  property  is  illegally  taken 
by  the  sheriff  is  not  bound,  on  receiving  in- 
formation of  the  fact,  to  give  any  notice  to 
the  sheriff.  He  may  at  once  seek  relief  by 
a  suit.    Duperron  v.  Van  Wiekk,  89  D.  609. 

A  third  person  claiming  to  own  goods 
levied  on  may  go  into  equity  and  have  their 
sale  enjoined,  where  his  remedy  at  law 
would  not  be  complete  and  adequate;  and 
the  statute  providing  for  the  taking  of  an 
indemnifying  bond  by  the  sheruT,  in  case 
of  a  claim  by  a  third  person,  does  not  divest 

Suity  of  this  jurisdiction.     Walker  v.  Hunt, 
D.  779. 

188.  Duty  of  officer — Indemnity.  — 
The  sheriff  must,  at  his  peril,  avoid  seizing 
under  execution  any  other  property  than 
that  of  the  defendant.  It  is  not  enough 
that  he  should  presume,  even  on  strong 
grounds,  that  the  property  is  the  defend- 
ant's; he  must  know  it,  Duperron  v.  Van 
WieUe,  89  D.  609. 

The  sheriff  is  bound  to  notice  only  legal 
claims,  fairly  exhibited,  of  third  persons,  to 

Sroperty  in  the  possession  of  an  execution 
efendant,  and  not  bare  assertions  and  dec- 
larations,   Dunlap  v.  Berry,  89  D.  413. 

There  is  no  implied  promise  of  indemnity 
on  the  part  of  the  execution  creditor  to  the 
sheriff,  where  the  goods  of  a  stranger  have 
been  levied  upon  and  sold,  but  not  under 
special  directions  from  the  plaintiff.  If  the 
sheriff  suspects  the  title  of  the  defendant  in 
execution  to  be  no  title  at  all,  he  may  call 
upon  the  plaintiff  to  secure  him;  but  if  he 
seises  without  making  such  a  call,  he  takes 
the  risk  upon  himself.  Filler  v.  Fossard,  49 
D.  492.  8.  P.,  Spanqler  v.  Corn.,  16  D.  648; 
Ludwiff  v.  Fuller,  36  D.  246. 

Plaintiff  may  indemnify  a  sheriff  for  levy- 
ing and  selling  property  supposed  to  belong 


to  the  defendant,  but  in  the  possession  at 
and  claimed  by  another.  Prewitt  v.  Qarrett, 
41  D.  40. 

A  bond  of  indemnity  is  illegal  and  void, 
and  cannot  be  enforced,  that  is  to  save  a 
sheriff  harmless  for  levying  upon  and  selling 
the  property  of  a  stranger  to  the  judgment, 
and  not  supposed  to  belong  to  the  defendant 
in  execution,    lb. 

Where  property  levied  on  by  a  oonstable 
is  claimed  by  a  stranger  to  the  writ,  the 
officer  is  not  bound  to  proceed  further  with 
the  execution  of  his  writ;  but  when  he  has 
demanded  and  accepted  such  indemnity,  ha 
is  bound  to  proceed  and  rely  on  his  bond  fas* 
indemnity.     Corson  v.  Hunt,  63  D.  668. . 

189.  Claims  of  mortgagees.  —  Where) 
execution  is  levied  upon  goods  in  the  debtor's! 
possession,  but  previously  mortgaged  by  him 
bona  fide  to  secure  a  debt  to  a  third  person, 
suoh  possession  is  not  conclusive  evidence  of 
fraud,  but  may  be  explained  by  parol  evi- 
dence.    Watson  v.  Williams,  28  D.  36. 

If  a  sheriff  with  notice  of  the  mortgagee's 
claim  attaches  the  entire  mortgaged  property, 
and  takes  it  from  the  mortgagee,  and  it  is 
subsequently  sold  by  the  auditor  in  attach- 
ment, the  sheriff  is  liable  to  the  mortgagee 
for  the  mortgage  debt,  Fox  v.  Oronan,  54 
R.  190. 

100.  Trial  of  right  of  property,  gen- 
.erally.  —  When  the  summary  proceeding 
given  by  the  Pennsylvania  act  of  April  6, 
1802,  is  resorted  to  for  the  purpose  of  ob- 
taining possession  of  land  sold  at  sheriff's 
sale,  a  person  who  claims  the  land  by  title 
paramount  to  the  judgment  under  which  the 
sale  has  been  had  may,  on  making  the  affi- 
davit and  entering  into  the  recognizance 
required,  stay  such  proceedings,  and  have 
his  title  tried  in  the  court  of  common  pleas. 
Hale  v.  Henrie,  27  D.  289. 

Upon  suoh  trial,  the  only  matter  in  issue 
is  the  title  averred  by  the  defendant  in  his 
affidavit,  and  he  will  not  be  permitted  to 
show  that  the  judgment  on  which  the  land 
was  sold  had  been  paid  prior  to  the  sale,  al- 
though the  purchaser  who  seeks  to  recover 
possession  of  the  land  was  the  plaintiff  in 
that  judgment    lb. 

Omission  of  any  material  part  of  an  inqui- 
sition may  be  corrected  by  paroL    76. 

191.  Establishing  claimant's  titla. 

—  A  person  claiming  property  taken  by  a 
sheriff  in  execution  must  establish  a  clear 
and  perfect  right  or  title.  Wafer  v.  Pratt, 
86  D.  681. 

Proof  of  execution,  levy  under  it,  and  pos- 
session by  the  judgment  debtor,  at  the  data 
of  the  judgment,  or  at  any  time  subsequent, 
makes  out  a  prima  /ode  case  for  the  plaintiff 
in  execution,  so  as  to  put  a  claimant  of  the 
property  upon  proof  of  his  title.  Peek  v. 
Zand,  46  D.  368. 

192.  Evidence  and  burden  of  proof. 

—  The  claimant  cannot  impeach  lor  fraud 
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in  proceedings  supplementary  to  execution. 
Hodman  v.  Mussulman,  23  R.  724. 

An  order  of  court  directing  the  assignees 
of  a  note,  received  in  payment  of  a  pre-exist* 
ing  debt,  to  be  made  parties  to  a  proceeding 
supplementary  to  execution  which  had  been 
commenced  after  snob  assignment,  for  the 
purpose  of  trying  the  question  whether  they 
were  holders  of  the  paper  in  good  faith,  and 
also  directing  the  payment  into  court  of  the 
money  due  upon  the  notes,  is  not  authorized 
by  the  Indiana  statute.  McKnighi  v.  Kniscly, 
87  D.  364. 

106.  Service  of  order,  or  notice.  — 
A  payment  by  debtors  of  the  judgment 
debtor  in  obedience  to  the  order  made  in  a 
proceeding  supplementary  to  execution,  re- 
quiring payment  of  the  judgment  debt,  is  a 
valid  payment,  although  no  notice  of  the 
proceedings  is  given  to  the  judgment  debtor, 
and  is  a  full  protection  to  the  debtor  against 
an  assignee  of  the  debt  who  has  not  riven 
notice  to  the  debtors  that  the  debt  has  been 
assigned  to  him.  Gibson  v.  Haggerty,  97  D. 
752. 

Supplementary  proceedings,  to  compel 
deb  tors  of  the  judgment  debtor  to  pay  their 
debt  upon  and  toward  the  satisfaction  of  a 
judgment  against  their  creditor,  may  be 
taken,  under  the  New  York  code,  without 
any  proceeding  against  the  creditor  for  his 
examination.     76. 

Whether  notice  shall  be  given  to  the 
judgment  debtor  of  such  proceedings,  see 
lb. 

197.  Appointment  and  powers  of 
receiver.  —  The  appointment  of  a  receiver 
in  supplementary  proceedings,  when  com- 
pleted, vests  title  to  the  debtor's  effects,  real 
as  well  as  personal,  without  formal  assign- 
ment.   Porter  v.  Williams,  59  D.  519. 

The  receiver  may,  as  representing  the 
creditors,  sue  to  set  aside  an  assignment, 
etc,  made  by  the  debtor,  notwithstanding 
it  may  be  obligatory  on  the  debtor,    lb. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

[Includes  the  appointment  and  removal  of  per* 
tonal  representatives;  their  rights,  powers,  da- 
ties,  and  liabilities  in  the  care  and  management 
of  the  estates  committed  to  their  charge;  their 
duty  to  account,  and  the  liabilities  of  their  sure- 
ties; and  matters  of  procedure  in  suits  by  or 
against,  them.  The  law  of  wills  is  under  that 
title;  and  the  distribution  of  intestate  estates, 
and  the  rights  and  liabilities  of  persons  tak- 
ing by  devise,  legacy,  descent,  or  distribution,  are 
treated  under  those  titles,  respectively.] 

Admissibility  of  declarations  of,  see  Bvx* 

dings,  135. 
Assent  of,  to  legacies,  see  Lboaojbs,  & 
Competency   of,    as   witnesses,    see   Wit- 

MX8SIS,  56. 
Competency  of  witnesses  in  actions  by  of 

against,  see  Witnesses,  27. 
Liability  of,  as  garnishees,  see  AttaohsUHT, 

17. 


the  judgment  under  which  the  levy  was 
made.     Hooper  v.  Pair,  29  D.  258. 

To  justify  a  levy  upon  property  as  belong- 
ing to  a  person  alleged  to  have  conveyed  the 
same  to  defraud  his  creditors,  the  judgment 
upon  which  the  JL  fa.  issued  must  be  pro- 
duced.   Sander*  v.  Vance,  18  D.  167. 

Where  a  stranger  to  execution  is  in  posses- 
sion of  property,  claiming  it  as  his  own  by 
virtue  of  a  transfer  to  him  from  the  debtor, 
which  would  prevent  the  latter  himself  from 
retaking  the  possession,  the  officer  must  pro- 
dace,  not  only  the  writ,  but  the  judgment 
which  authorizes  its  issuance.  Bickerstaffv. 
Doub,  79  D.  204. 

In  a  claim  case  against  plaintiff  in  JL  fa., 
declaration*  of  defendant  in  said  jf.  /a.,  with 
whom  such  plaintiff  may  be  said  to  be  in  priv- 
ity, against  his  interest,  made  six  months 
before  the  debt  existed  upon  which  the  Jl.  /a. 
was  based,  are  admissible  in  favor  of  the 
claimant  and  against  such  plaintiff.  Horn  v. 
Rose,  65  D.  621. 

193.  Finding:  of  jury,  how  far  pro- 
tects sheriff.  — The  sheriff  cannot  require 
indemnity  before  levying  because  property  is 
in  dispute,  but  by  common  law  he  could 
summon  a  jury  to  try  right  of  property 
taken  by  him  in  execution,  when  the  title 
was  doubtful,  or  it  was  claimed  by  a  third 
person;  and  if  the  verdict  was  -that  the 
property  belonged  to  a  third  person,  he  was 
justified  in  delivering  it  up;  the  contrary 
▼erdict,  however,  did  not  protect  him  against 
the  suit  of  the  true  owner.  The  Arkansas 
ttatnte,  however,  has  provided  that  a  verdiot 
against  the  claimant  of  the  property  shall 
be  a  full  indemnity  to  the  sheriff  in  proceed- 
ing to  soil,  and  if  the  verdict  be  for  the 
claimant*  he  shall  sell,  if  sufficiently  indem- 
nified by  the  plaintiff  in  execution.  Pen- 
mngum  v.  Tell.  62  D.  262.  a  P.,  Philips  v. 
Barriee,  19  D.  166. 

A  sheriff  who  has  levied  on  property  of  a 
stranger  to  the  writ  incurs  no  liability  to  the 
execution  creditor  by  a  relinquishment  of 
bis  levy  after  a  finding  adverse  to  the  cred- 
itor by  a  sheriff's  jury,  where  a  bond  of  in- 
demnity has  been  refused.  People  v.  Ames, 
MD.  64. 
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SUFFLrattRTART  TO 
COTTON. 

194.  Constitutionality  of  statute.  — 
A  statute  providing  for  the  compulsory  exam- 
ination by  a  judgment  creditor,  of  his  debtor, 
en  oath,  as  to  property  which  the  creditor  al- 
leges he  has  fraudulently  concealed,  such 
fraudulent  concealment  being  a  criminal 
misdemeanor,  and  the  statute  not  providing 
against  the  nee  of  the  testimony  on  a  prose- 
cution for  such  misdemeanor,  is  unconstitu- 
tional.    Horstman  v.  Kattfinan,  39  R.  802. 

196.  What  property  may  be  reached. 
— The  salary  of  a  city  officer  may  be  attached 
er  garnished  while  in  the  hands  of  the  city, 
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limitation  of  suits  by  or  against,  tee  Lm 
ITATION3  of  Actions,  26. 

Position  of  representative  of  deceased  part- 
ner, see  Partnership,  102-104. 

Privilege  accorded  to.  nnder  statute  of  limi- 
tations, see  Limitations  of  Actions,  74. 

Set-off  in  actions  by  or  against,  see  Set-oft, 
23,24. 

Substitution  of,  on  death  of  party  to  action, 
see  Abatement,  16. 

What  relief  may  be  granted  in  judgments 
against,  see  Judgment,  25. 

When  chargeable  with  interest,  see  Inteb- 

B8T,  9. 

When  crops  pass  to,  see  Crops,  & 

L  Appointment  and  Removal. 
IL  Assets,  Inventory,  etc. 
III.  Rights,  Powers,  Duties,  and  Llabili- 


IT. 


V, 


1.  Care  and  Management  o/  the  Es- 
tate. 

2.  Payment  o/  Debt*,  Legacies,  etc; 
Distribution. 

S.  Sate  of  Lands  for  Payment  of 

Debts. 
4V  Accounting. 
5.  Compensation, 
Sum. 

1.  Actions  by  Executors  and  Admin- 
istrators. 

2.  Actions  against  Executors  and  Ad* 
mhustrators. 

S.  Proceedings  to  Enforce  Adminis- 
tration Bonds. 
Administration   of    Insolvent  Es- 
tates, 

L  Appointment  and  Removal. 

1.  Appointment  of  executor.— A  per- 
son is  not,  properly  speaking,  an  executor, 
though  appointed  such  by  a  testamentary 
instrument  executed  by  a  feme  covert  under 
a  power  contained  in  the  marriage  con- 
tract, but  is  an  appointee  in  trust  to  carry 
out  the  intentions  of  the  appointor,  as  either 
expressed  by  her  or  implied  in  law;  but  the 
appointee  under  such  an  instrument  takes  to 
the  same  extent  and  for  the  same  purposes 
as  an  executor.    Leigh  v.  Smith,  42  JL>.  182. 

A  testator  appointed  his  wife  executrix  of 
will,  and  requested  "that  such  male 
friend  as  she  may  desire  shall  be  appointed 
with  her  as  co-executor."  Held,  1.  That  the 
delegation  of  power  to  appoint  the  executor 
was  valid  at  common  law;  2.  That  it  was 
valid  under  a  statute  directing  letters  testa- 
mentary on  wills  to  be  issued  "  to  the  persons 
named  therein  as  executors."  HartneU  v. 
WandeU,  19  R.  194. 

Semble,  where  a  testator  delegates  to  an 
executor  named  in  the  will  the  power  to  se- 
lect a  co-executor,  such  selection  can  only  be 
made  after  the  executor  named  has  duly 
qualified  as  executor,     lb. 

9.  Hie  right  to  renounce.  — Where  a 
legacy  is  given  to  an  executor,  as  nephew  of 
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the  testator,  he  will  be  entitled  to  the  legacy, 
although  he  relinquishes  the  executorship* 
Qranberry  v.  Qranberry,  1  D.  465. 

A  testator,  in  the  year  1764,  having  di- 
rected that  his  executors  should  sell  au  hie 
real  and  personal  estate  for  the  payment  of 
his  debts,  and  having  appointed  four  execu- 
tors, three  of  whom  qualified,  a  sale  in  1794, 
by  two  of  the  acting  executors,  was  held 
valid,  and  the  third  executor  (as  well  as  the 
fourth,  who  never  qualified)  was  presumed 
to  have  renounced  his  right  to  administer, 
at  the  date  of  the  sale.  Nelson  v.  Carrinfh 
ton,  6  D.  519. 

8.  Issuing  letters  testamentary. — 
An  executor  derives  his  office  from  testa- 
mentary appointment,  and  if  he  is  a  person 
not  disqualified  by  law  from  being  an  exec- 
utor, the  court  has  no  right  to  refuse  to 
permit  him  to  qualify  or  to  refuse  to  grant 
him  letters,  testamentary.  Berry  v.  Hanoi* 
ton,  54  D.  515. 

Moral  fitness  of  a  person  appointed  exeo 
utorbywill  cannot  be  inquired  into  by  the 
court  to  which  he  applies  for  permission  to 
qualify.     lb. 

4.  When  security  may  be  required. 
—  Administration  of  an  estate  is  suspended 
until  the  person  appointed  executor  files  a 
proper  bond,  and  the  claims  of  creditors  are 
not  barred  by  failure  to  present  them,  or  to 
commence  suit  upon  them,  while  such  sus- 
pension continues.    Morgan  v.  Dodge,  82  D. 

Where  a  residuary  legacy  is  of  personal 
property  only,  and  it  appears  that  there  is 
no  other  property  undisposed  of,  a  bond 
may  be  given  by  the  executor  to  pay  debts 
and  legacies;  and  in  such  a  case,  extrinsic 
evidence  of  the  condition  of  the  estate  may 
be  received  in  order  to  determine  whether  or 
not  the  legacy  is  residuary.    lb. 

6.  Necessity  of  administration.  — 
Administration  must  be  had  upon  an  estate 
of  a  decedent,  in  order  to  derive  title  to  his 
personal  effects.    Smith  v.  Wilson,  79  D.  665. 

At  common  law,  estate  in  personal  goods 
remained  in  abeyance  until  grant  of  aamin- 
istration.    Amity  v.  Baker,  o5  D.  136. 

The  want  of  administration  is  a  good  objec- 
tion at  law  or  in  equity  to  a  suit  against  the 
estate.    Screven  v.  Bostick,  16  D.  664. 

A  widow  cannot  legally  claim  the  custody 
of  her  deceased  husband's  muniments  of 
title.     Pledger  v.  Ellerbe,  60  D.  123. 

Where  husband  and  wife  both  die  about 
the  same  time,  owing  only  community  debts, 
there  is  no  necessity  for  two  administrations 
upon  the  same  property  to  pay  debts  for 
which  such  property  must  have  been  equally 
liable  in  the  hands  of  an  administrator  of 
either  or  both  of  said  decedents.  Soye  v. 
McCaUister,  67  D.  689. 

To  obtain  possession  of  personalty  to 
which  one  is  entitled  to  succeed,  it  is  not 
necessary  to  go  through  the  form  of  taking 
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est  letters  of  administration.  Hyde  ▼.  Stone, 
22  D.  582. 

Trover  by  a  ton  succeeding  to  his  father's 
personalty  will  lie  to  recover  the  value 
thereof,  where  administration  is  not  granted 
to  any  one,     lb. 

Probate  laws  of  Texas  assume  to  afford  a 
mode  of  proceeding  applicable  to  all  cases  lor 
the  settlement  of  estates  of  deceased  persons. 
Ansley  r.  Baker,  66  D.  136. 

A  creditor  cannot,  in  Texas,  sue  the  heir 
in  possession  on  the  intestate  s  promissory 
note,  though  it  be  the  only  debt  against  the 
•state,  bat  must  resort  to  his  remedy  by  ad- 
ministration in  the  probate  court,    lb. 

6.  Power  to  appoint  an  administra- 
tor.— At  the  common  law,  upon  the  death 
of  a  person  dying  intestate,  the  whole  of  the 
personal  estate  belonged  to  the  ordinary  or 
bishop,  to  be  dispoeeaof  by  him,  according 
to  his  conscience,  to  pious  uses.  PotU  v. 
Smith,  24  D.  359. 

By  statute  31  Edward  IH.  the  ordinary 
was  required  to  appoint  the  next  and  most 
loyal  friends  of  the  intestate  to  administer 
his  goods.    lb. 

Probate  courts  are  courts  of  record,  with 
general,  original,  and  exclusive  jurisdiction 
in  respect  to  the  administration  of  the  estates 
of  deceased  persons,  and  on  these  subjects 
their  adjudications  are  conclusive  in  collat- 
eral proceedings,  like  the  adjudications  of 
ether  courts  of  record.  Johnson  v.  Beatley, 
27  R.  276. 

The  appointment  of  an  administrator  rests 
exclusively  within  the  jurisdiction  of  the 
probate  court,  and  its  legality  cannot  be 

Sestioned  in  any  other  court,  nor  oollater- 
y  attacked.  McFarkmd  r.  Stone,  44  D. 
»5;  Drigge  v.  Abbott,  65  D.  214;  Johnson  v. 
Bemlev,  27  R.  276. 

Probate  courts  were  always  open  for  the 
purpose  of  granting  letters  of  administration, 
wider  the  Illinois  act  in  force  in  August, 
1649,  and  no  extraordinary  circumstances 
seeded  to  be  shown  to  authorise  a  special 
term  to  be  held  for  that  purpose.  SchneU  v. 
Chicago,  87  D.  304. 

The  county  court  of  Virginia  is  a  court  of 

Serai  jurisdiction  in  regard  to  probates  and 
grant  of  administrations;  it  has  jurisdic- 
tion of  the  whole  subject-matter,  and  if  error 
k  made  in  taking  jurisdiction  of  a  particular 
esse,  the  order  is  not  void  generally,  but  only 
voidable  on  citation  or  appeal,  and  cannot 
be  questioned  collaterally.  The  only  ex* 
caption  to  the  above  rule  is  where  the  sup- 
posed testator  or  intestate  is  alive,  or  where, 
if  dead,  he  has  a  personal  representative  in 
being  when  administration  is  granted  upon 
bis  estate.    Andrea*  v.  Avory,  73  D.  356. 

Administration  granted  by  the  county 
court  of  Virginia  is  not  void,  where  the  in- 
testate resided  and  died  in  another  state, 
leaving  no  estate  in  Virginia,  and  having  no 
personal  representative  in  the  latter  state.  76. 
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To  the  jurisdiction  of  the  surrogate  in 
granting  administration  two  things  only  are 
essential;  viz.,  1.  The  death  of  the  intes- 
tate; and  2.  His  inhabitancy,  at  or  immedi- 
ately preceding  his  death,  of  the  county  in 
which  the  administration  was  granted. 
Bloom  v.  Burdiek,  37  D.  '299. 

Letters  of  administration  can  be  granted 
only  by  the  court  of  the  county  in  which  the 
deceased  resided.  A  grant  attempted  to  be 
made  elsewhere  is  void  Johnson  v.  Corpen- 
ning,  44  D.  106;  Moore  v.  Philbrick,  62  D.  642; 
Fletcher  r.  Sorter*,  82  D.  96.  And  the  in- 
clusion of  the  portion  of  the  county  of  whioh 
he  was  a  resident  within  the  boundaries  of  a 
new  county  formed  after  his  death  will  not 
transfer  that  jurisdiction  to  the  probate  court 
of  the  new  county.  Estate  of  Harlan,  86  D.  68. 

The  grant  of  letters  of  administration  by 
the  probate  court  of  the  county  where  the 
deceased  did  not  reside  is  voidable  only  by 
direct  proceeding  for  that  purpose.  A  sun- 
sequent  grant  of  letters  by  the  proper  court 
is  absolutely  void  until  the  former  letters 
have  been  revoked,  and  the  administrator 
appointed  thereby  has  no  such  interest  in  the 
estate  as  will  entitle  him  to  apply  for  such 
revocation.    Coltart  r.  Allen*  88  D.  767. 

Where  a  citizen  of  another  state,  having 
property  with  him,  dies  while  in  transitu  to 
Kentucky,  where  he  intended  to  take  up  his 
domicile,  and  the  property  afterwards  reaches 
its  destination,  it  will  be  treated  as  construc- 
tively in  the  county  of  its  destination,  solely 
for  the  purpose  of  giving  to  the  court  of  that 
county  jurisdiction  to  grant  administration 
thereon.    Burnett  v.  Meadow*,  46  D.  617. 

Under  a  statute  prescribing  a  rule  by 
which  the  probate  judge,  on  application  for 
letters  of  administration,  shall  determine 
by  proof  whether  his  county  is  the  proper 
one  wherein  the  administration  should  be 
granted,  his  decision  upon  that  Question  is 
conclusive  until  reversed  on  appeal,  or  other 
proceeding  taken  for  its  revision,  and  it  could 
not  be  attacked  in  a  collateral  action.  Qid> 
ding*  r.  Steele,  91  D.  336. 

If  the  probate  court  has  jurisdiction  of  the 
estate  of  a  decedent,  mere  irregularities  or 
unsupplied  omissions  in  its  proceedings  in 
granting  letters  of  administration  or  orders 
of  sale  So  not  invalidate  the  letters  or  orders. 
lb. 

The  power  of  the  court  to  grant  letters  of 
administration  depends  upon  the  facts  as 
they  exist  at  the  time  the  letters  are  granted; 
and  if  the  court  had  not  this  power,  none 
of  the  proceedings  in  the  course  of  such  ad- 
ministration can  have  any  validity  in  favor 
of  any  person  on  the  ground  that  he  was 
ignorant  of  the  want  of  such  ♦power  in  the 
court.     Wither*  v.  Patterson,  86  D.  643. 

The  residence  of  party  at  the  time  of  his 
death,  and  not  the  situation  of  the  estate,  is 
the  test  of  probate  jurisdiction.  Estate  oj 
Harlem,  86  D.  68. 
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Jurisdiction  to  grant  letters  of  administra- 
tion on  the  estate  of  a  non-resident  does  not 
exist  in  the  courts  of  Kentucky,  unless  he 
had  assets  there  at  the  time  of  his  decease. 
Fletcher  v.  Sanders,  32  D.  96. 

Grant  of  letters  of  administration  by  a 
judge  of  probate,  who  has  a  valid  claim 
against  the  estate,  is  void  for  want  of  juris- 
diction, although  he  has  determined  not  to 
enforce  such  claim.  Sigourney  v.  Sibley,  32 
D.  248. 

Administration  granted  by  a  judge  of  pro- 
bate on  an  estate  over  which  he  has  no  juris- 
diction is  not  rendered  valid  by  failing  to 
take  exception  to  his  jurisdiction.    lb. 

Probate  court  cannot  grant  administration 
two  tern,  or  pendente  lite  after  the  succession 
has  once  been  administered  and  closed.  Fist 
▼.  Norotl,  58  D.  128. 

Such  a  grant  is  without  its  jurisdiction, 
void,  and  collaterally  attackable,     lb. 

Want  of  jurisdiction  appearing  in  the  same 
record  which  shows  a  grant  of  administra- 
tion is  conclusive  against  the  validity  of  such 
grant.    Moore  v.  Phiibrick,  52  D.  642. 

After  the  probate  court  has  duly  appointed 
a  competent  person  administrator,  it  can 
make  no  further  appointment  to  that  office 
until  the  occurrence  of  one  of  those  events 
or  disabilities  which  either  temporarily  or 
permanently  vacate  the  office,  such  as  the 
death  of  the  incumbent;  the  repeal  of  his 
authority,  or  his  resignation.  An  appoint- 
ment made  before  the  happening  of  any  of 
these  contingencies  is  totally  void.  Mat- 
thews  v.  Dottthitt,  62  D.  766. 

Where  the  probate  court  properly  acquires 
jurisdiction  of  the  estate  of  a  decedent,  the 
heir  is  estopped  in  a  collateral  proceeding 
from  denying  the  capacity  of  the  adminis- 
trator appointed  by  it,  on  the  ground  that 
the  court  had  no  jurisdiction  to  grant  admin- 
istration of  the  estate,  but  is  not  estopped 
from  proving  that  there  was  fraud  in  a  sale 
by  such  administrator  or  in  the  procurement 
of  the  order  for  such  sale.  Oiddings  v. 
Steele,  91  D.  336. 

7.  Who  is  entitled  to  letters  of  ad- 
ministration.*— The  administrator  of  the 
domioile  is  often  preferred  in  granting  ad- 
ministration in  a  foreign  country.  Fletcher 
v.  Sanders,  32  D.  96. 

One  who  has  paid  the  funeral  expenses  of 
an  intestate  is  entitled  to  letters,  in  the  ab- 
sence of  relatives  or  other  creditors.  Lent* 
v.  Pilert,  45  R.  732. 

The  widow  by  a  second  marriage  will  be 
entitled  to  letters,  on  the  death  of  her  hus- 
band, by  the  laws  of  Texas,  in  preference  to 
a  son  by  the  first  marriage,  although  the  first 
marriage  was  in  force  at  the  time  of  consum- 
mating the  second,  if  the  second  wife  had 

*  Who  may  be  executor  or  administrator,  see 
note,  64  D.  618-622. 

Widow's  right  to  administer,  see  note.  »D.  686, 
68s. 


no  knowledge  of  the  prior  marriage.  Sndtk 
v.  Smith,  46  D.  121. 

A  co-member  of  a  lodge  of  Masons  along 
with  a  deceased  acquires  from  that  fact  no 
claim  or  right  to  the  ouratorship  of  the  es- 
tate of  the  latter.  Holland  v.  Wheatom,  26 
D.  481. 

A  contract  to  purchase  the  office  of  admin- 
istrator, from  one  who  has  a  lawful  right  to 
such  trust,  is  against  public  policy,  and 
void.  The  law  wul  not  support  such  a  con- 
sideration for  an  agreement.  Bowers  v. 
Bowers,  67  D.  398. 

8.  What  facte  render  applicant  in- 
competent.* —  A  wife  who  leaves  her  hus- 
band, and  renounces  all  conjugal  intercourse 
with  him  for  a  considerable  time  prior  to  hie 
death,  is  not  entitled  to  administer  his 
estate,  nor  is  she  in  a  position  to  object  that 
administration  was  granted  to  one  out  of  the 
state.     Odiorne's  Appeal,  93  D.  683. 

Statutes  entitling  the  wife  to  administer 
the  estate  of  her  husband,  and  to  receive 
three  hundred  dollars  therefrom,  contemplate 
only  the  case  of  a  wife  who  lives  with  her 
husband  till  his  death,  and  faithfully  per- 
forms all  her  duties  to  his  family.    lb. 

Illiteracy  and  poverty  do  not  disqualify  a 
widow  for  administering  on  her  husband's 
estate.     Bowersox's  Appeal,  45  R.  387. 

9.  The  right  to  renounce.  —  A  party 
entitled  to  letters  of  administration  de  bo*U 
non  may  renounce  his  right,  and  such  renun- 
ciation filed  in  court  cannot  be  revoked* 
Stoekedale  v.  Conaway,  74  D.  615. 

The  right  to  administer  on  an  estate  can- 
not be  delegated;  nor  can  a  renunciation  of 
this  right  be  subsequently  abandoned  or  re- 
tracted.    76. 

An  executor  who  has  renounced  his  offioe 
is  deemed  to  have  also  renounced  trusts  con- 
ferred by  the  will,  which  are  personal  and 
discretionary,  especially  where  the  renun- 
ciation is  followed  by  many  years  of  total 
non-interference  with  the  estate.  Bcekmam 
v.  Bonsor,  80  D.  269. 

Where  a  woman  is  entitled  to  administrsv- 
tion,  and  renounces  her  right,  and  recom- 
mends the  appointment  of  another  ae 
administrator  de  bonk  non,  who  is  appointed 
as  such  without  notice,  and  she  afterwards 
petitions  the  court  for  restoration,  claiming 
that  her  renunciation  was  procured  by  mis- 
take, the  court,  upon  being  satisfied  of  the> 
mistake,  should  cancel  its  appointment  and 
restore  her  to  her  right  of  administration, 
and  it  is  error  to  appoint  the  one  next  en* 
titled  pending  the  hearing  of  her  petition. 
Thomas  v.  Knighton,  87  D.  571. 

10.  Proceedings  to  obtain  appoint- 
ment. —  Granting  letters  of  adminiatratiois 
cannot  be  presumed,  Smith  ▼.  Wilson,  79  D. 
665. 

Proper  notice  of  application  for  letters  of 

*  Grants  of  letters  of  administration,  when 
how  may  be  prevented,  see  note,  eft  D.  4t7-4s* 
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administration  most  be  {given  to  bring  the 
parties  before  the  court  in  order  to  give  it 
jurisdiction.     Beckett  v.  Setover,  68  D.  237. 

Administration  must  be  granted  in  the 
county  of  which  the  deceased  was  a  resident 
at  the  time  of  his  death,  and  the  application 
for  letters  must  state  the  residence  of  the 
deceased  at  the  time  of  his  death;  but  a  pe- 
tition describing  the  deceased  as  "late  a 
resident "  of  the  county,  is  sufficient.     lb. 

The  petition  for  letters  of  administration 
must  allege  the  death  of  the  decedent,  and 
that  he  was,  at  the  time  of  his  death,  a  resi- 
dent of  the  county  in  which  the  letters  are 
applied  for,  and  these  allegations  must  also 
be  true  in  point  of  fact.  If  both  these  facts 
do  not  exist,  the  proceedings  will  be  utterly 
void,  and  not  merely  voidable;  and  the  de- 
cision of  the  probate  court  upon  these  juris- 
dictional facts  is  not  conclusive  upon  any 
one  not  actually  before  the  court.    lb. 

Where  the  statute  requires  notice  of  the 
time  and  place  of  hearing,  and  that  the  ap- 
plication for  letters  of  administration  shall 
state  "the  name  of  the  deceased,  the  name 
of  the  applicant,  and  the  term  of  the  court  at 
which  the  application  will  be  heard,"  an 
entry  in  the  minutes  of  the  court  that  "on 
doe  proof  of  posting  notice  of  the  time  and 
place  of  hearing  having  been  made,"  etc,  is 
not  a  compliance  with  the  statute,  and  is 
sot  therefore  conclusive  evidence  of  the 
fact  of  such  notice.     lb. 

11.  The  appointment,  and  its  effect.* 
—The  granting  of  letters  of  administration  or 
of  guardianship  is  a  judicial  act.  If  the 
court  has  jurisdiction,  the  grant,  though 
irregular,  in  valid,  and  cannot  be  avoided 
collaterally  by  showing  that  the  person  to 
whom  the  grant  was  made  was  not  compe- 
tent to  qualify  as  such  administrator  or 
guardian.     Palmer  v.  Oakley,  47  D.  41. 

Letters  of  administration  are  not  the 
sole  competent  evidence  of  administration 
granted.  It  will  be  sufficient  to  show  the 
order  of  the  court  granting  the  administra- 
tion, and  subsequent  orders  treating  the 
person  appointed  as  administrator,  ffosep 
t.  Brother,  33  D.  299. 

Letters  of  administration  are  merely  evi- 
dence of  the  authority  conferred  upon  the 
administrator,  the  issuance  of  which  need 
aot  be  shown,  in  a  suit  against  the  adminis- 
trator after  proof  of  the  grant  of  administra- 
tion.   Ealava  v.  Elliott,  39  D.  326. 

An  administrator  cannot  dispute  the  va- 
lidity of  his  grant  of  administration,  by  show- 
ing a  failure  to  execute  his  official  bond,  and 
the  prerequisite  oath  of  office;  nor  can  he 
contradict  the  record  evidence  of  the  time  on 
which  his  grant  of  administration  was  issued 
to  him.     /ft* 

The  record  of  an  administrator's  appoint- 
ment having  been  destroyed  by  fire,  evidence 


•  8ee  note  on  validity  of  grants  of  admlnistra- 
ttoa,  79 IJL  66-67. 


of  an  order  directing  him  to  sell  land  as  ad- 
ministrator, and  of  his  return  thereon,  and 
evidence  of  an  order  removing  him  from 
the  administration,  are  competent  to  prove 
his  appointment,  so  as  to  render  his  deed  as 
administrator  admissible  in  evidence.  Bush 
v.  Lindaeu,  71  D.  117. 

A  valid  grant  of  letters  by  a  domestic  tri- 
bunal of  exclusive  jurisdiction  is  prima  fade 
evidence  of  the  death  of  the  intestate,  and 
that  he  died  intestate.  Sims  ▼.  Boynion,  70 
D.540. 

A  grant  of  administration  relates  to  the 
death  of  the  intestate,  and  legalises)  all  in- 
termediate acts  of  the  administrator;  and  he 
cannot  by  suit  avoid  acts  done  or  recover 
property  transferred  by  him  after  such  death 
and  before  his  appointment.  Vroom  ▼.  Van 
Home,  42  D.  94. 

An  administrator,  who  qualifies  after  the 
filing  of  a  bill  to  recover  the  decedent's 
property,   may  be  brought  in   as  oo-oom- 

Elainant  therein  by  means  of  a  supplements! 
ill;  for  the  grant  of  letters  relates  to  the  time 
of  the  death.  Blackwell  v.  BlacJcuxll,  70  D. 
666. 

Whether  the  appointment  of  an  adminis- 
trator is  void  or  voidable- depends  npon 
whether  the  court  had  or  had  not  jurisdic- 
tion to  make  the  appointment;  if  the  court 
has  such  jurisdiction,  any  irregularity  in  the 
appointment  can  make  it  voidable  and  rev- 
ocable only,  and  not  void.  Broughton  v. 
Bradley,  73  D.  474. 

The  appointment  of  a  general  administrator 
of  the  estate  of  a  non*  resident  testator,  in- 
stead of  an  administrator  with  the  will  an- 
nexed, where  the  court  had  jurisdiction  to 
make  the  latter  appointment,  is  an  irregular- 
ity which  renders  the  appointment  voidable 
and  revocable,  but  not  void,  and  collaterally 
impeachable,    lb. 

The  appointment  of  an  administrator  of 
the  estate  of  a  non-resident  testator  by  a 
a  court  having  jurisdiction  to  appoint  an  ad- 
ministrator with  the  will  annexed  cannot  be 
impeached  in  an  action  by  the  foreign  exec- 
utor against  the  person  who  obtained  suoh 
appointment  after  the  commencement  of  the 
action,  on  the  ground  that  the  defendant  did 
not  disclose  to  the  probate  court  the  exist- 
ence of  a  will,  and  misrepresented  the 
amount  of  the  assets  within  the  county, 
since  this  does  not  constitute  fraud  sufficient 
to  collaterally  impeach  the  appointment   lb. 

Appointment  of  administrator  cannot  be 
impeached  collaterally.  Biser  v.  Snoddy,  65 
D.  740;  AbboU  v.  Coburn,  67  D.  785. 

In  a  collateral  proceeding  involving  the 
title  to  land  sold  by  an  administrator,  it  will 
be  presumed  that  the  probate  court  which 
appointed  him  had  before  it  proof  of  the  facts 
necessary  to  authorize  it  to  make  such  ap- 
pointment, and  to  give  it  power  to  aot  in  the 
case,  although  on  a  direct  appeal  or  writ  of 
error  from  the  probate  proceeding  it  would 
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be  held  irregular,  and  eet  aside.  SchneU  v. 
Chicago,  87  D.  304. 

A  grant  of  administration  by  the  county 
court  of  the  estate  of  a  foreigner,  who  died 
abroad,  and  who  had  no  residence  in  the 
oonnty  at  the  time  of  his  death,  where  the 
letters  are  issued,  nor  any  estate  there,  is  not 
void,  bnt  voidable  only,  and  the  acts  of  the 
administrator  appointed  by  such  court,  con- 
summated before  his  administration  is  re- 
voked or  superseded,  cannot  be  impeached. 
Fisher  v.  Bassett,  33  D.  227. 

Where  a  petition  for  letters  of  adminis- 
tration was  presented  to  the  elerk  of  the 
surrogate,  in  the  surrogate's  absence,  and 
the  clerk  filled  up  a  blank  appointment 
signed  and  left  with  him  by  the  surrogate, 
without  evidence  outside  the  petition  of  the 
death  of  the  alleged  decedent,  the  surrogate 
having  no  knowledge  of  and  never  acting 
upon  the  petition,  the  letters  are  void,  and 
do  not  protect  a  debtor  who  in  good  faith 
pays  his  debt  to  the  administrator  named 
therein.  Roderigosr.  Bast  River  Savings  InsL, 
32  R.  309. 

A  grant  of  letters  of  administration  does 
not  confer  upon  the  administrator  the  right 
to  the  possession  of  property  fraudulently 
assigned  to  the  deceaseo,  as  against  the 
creditors  of  the  assignor.  McMoriner.  8torey, 
84  D.  374. 

19.  Effect  of  letters  issued  in  for- 
eign country.  —  A  grant  of  administration 
cannot  extend,  as  a  matter  of  right,  beyond 
the  territory  of  the  state  in  which  it  is 
granted,     rroom  v.  Van  Home,  42  D.  94. 

13. or  in  a  sister  state.  —  An  ad* 

ministrator  is  liable  for  assets  within  the 
state  only;  letters  of  administration  give  no 
authority  to  administer  goods  in  another 

Government.  Governor  v.  Williams,  38  D. 
12. 

Letters  of  administration  granted  in  an- 
other state  or  nation  have,  per  st,  no  force 
in  Kentucky.    Fletcher  v.  8anders,  32  D.  96. 

Assets  must  be  administered  nnder  au- 
thority of  the  local  law.    lb. 

Where  a  resident  of  Alabama  procured  a 
policy  of  insurance  on  his  life,  through  an 
agent  residing  and  acting  for  it  there,  from 
a  oompany  chartered  in  New  York,  and  died 
in  Alabama,  his  executor  appointed  in  Ala- 
bama may  maintain  an  action  on  it  there, 
although  administration  had  also  been 
granted  in  New  York.  Equitable  Lift 
Assur.  8oc  v.  Vogel,  52  R.  344. 

14.  Letters  on  estate  of  living  per- 
son.* —  Letters  of  administration  on  the 
estate  of  a  living  person  are  absolutely 
void.  Devlin  v.  Com.,  47  R.  710;  Thomas  v. 
People,  47  R.  458;  Melia  v.  Simmon*,  30  R. 
746;  PAruement  v.  Jones,  40  R.  12. 


An  administration  of  the  estate  of  a  li 


person  is  without  jurisdiction,  and 


lving 
void. 


*  Administration  on  estate  of  living  person,  see 
7*  D,  136;  47  R.  466, 466. 


whether  granted  on  direct  evidence  of  death, 
or  on  the  presumption  arising  from  the  fact 
of  absence  unheard  of  for  seven  years;  and 
no  one  claiming  nnder  the  administration, 
can  be  protected.  Moore  v.  8nuth,  73  D. 
122. 

Proceedings  in  a  probate  oourt,  adminis- 
tering; settling,  and  assigning  the  estate  of 
a  person  who,  thongh  represented  to  be 
dead,  is  still  living,  are  absolutely  void;  and 
a  claim  of  title  to  land  thereunder,  with  en* 
try  and  occupation  for  ten  years,  is  no  bar 
to  an  action  to  recover  such  land.  MeBa  v. 
Simmons,  30  R.  746. 

Letters  of  administration  cannot  be 
granted  on  the  estate  of  a  living  person 
supposed  to  be  dead;  the  court  acts  without 
jurisdiction,  the  administration  is  void,  and 
the  one  who  acts  as  administrator  is  a  tres- 
passer; bnt  under  such  circumstances  a  pur* 
chaser  from  the  administrator,  while  he 
holds  nnder  the  contract  of  sale,  cannot  re- 
sist the  payment  of  the  purchase-money. 
Duncan  v.  Stewart,  60  D.  627. 

The  administrator  of  a  living  person  may 
sue  in  his  own  name  on  a  note  given  to  him 
for  the  purchase  price  of  a  slave  sold  by  him, 
and  declare  on  the  note  as  made  to  himself 
personally,  notwithstanding  the  words  "ad- 
ministrator," etc.,  are  added  to  bis  namef 
and  if  he  assigns  the  note  by  indorsement  to 
the  supposed  deoedent  on  his  reappearance, 
the  assignee  may  likewise  sue  and  recover. 
lb. 

A  payment  by  a  debtor  to  an  administra- 
tor duly  appointed  is  valid,  and  a  bar  to  an 
action  to  compel  a  second  payment,  although 
the  supposed  intestate  is  alive  at  the  time, 
and  letters  of  administration  are  subse- 
quently revoked  for  this  reason.  Roderigas 
v.  Bast  River  Savings  Inst,  20  R.  555. 

16.  Ancillary  administration.*  — 
The  domicile  of  a  deceased  person  is  the 
place  of  primary  and  exclusive  jurisdiction 
in  the  settlement  of  his  estate.  Leonard  ▼• 
Putnam,  12  R.  106. 

The  succession  to  personal  estate  is  to  be 

Soverned  by  the  laws  of  the  place  where  the 
ecedent  was  domiciled;  bnt  to  recover  any 
part  thereof,  it  is  proper  that  administration 
be  granted  in  the  place  where  the  property 
is  situated.    Rmbry  ▼•  Millar,  10  D.  732. 

Property  in  a  foreign  state  must  be  admin- 
istered acoording  to  the  laws  of  such  state. 
PackwoocTs  Succession,  43  D.  230. 

Ancillary  or  auxiliary  administration  is 
that  which  is  granted  m  pursuance  of  the 
laws  of  a  government  other  than  that  of  the 
decedent's  domicile,  for  the  due  collection 
and  disposition  of  such  personal  pronerty  as 
the  deceased  left  within  the  jurisdiction  of 
that  government.  OoodaU  v.  Marshall,  35 
D.  472. 
The  law  of  the  place  where  ancillary  ad- 

*  See  monographic  note  on  ancillary  admlnle* 
tration,  S6  D.  4BS-4M. 
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ministration  is  taken  governs  the  distribu- 
tion of  the  assets  of  the  deceased  in  the 
payment  of  debts  there.  It  is  only  the  bal- 
ance in  the  hands  of  the  ancillary  adminis- 
trator, after  the  payment  of  the  debts,  that  is 
subject  to  the  law  of  the  late  domicile  of  the 
deceased.  And  this  balance  may  be  trans- 
mitted to  the  place  of  the  domicile,  or  be 
distributed  according  to  that  law,  in  the 
forum  of  the  anoillary  administration,     lb. 

A  statute  representative  does  not  univer- 
sally aacceed  by  legal  operation  to  the  dece- 
dent's title  and  possession,  but  as  such  he 
takes  the  property  only  which  is  within  the 
state.  If  he  wishes  to  obtain  property  which 
is  abroad,  he  must  do  so  by  ancillary  ap- 
pointment. Yet  if  he  acquires  such  prop- 
erty without  such  appointment,  he  may 
hold  it  subject  to  the  interposition  and  ob- 
jection of  creditors  and  legatees.  Upton  v. 
Hubbard,  73  D.  670. 

Different  executors  may  be  appointed  in 
different  countries,  where  the  testator  has 
effects,  or  as  to  different  parts  of  his  estate  in 
the  same  country.  Hunter  v.  Bryson,  25  D. 
313. 

Administration  in  a  foreign  country  is  an- 
cillary to  that  of  the  domicile;  to  the  latter 
any  residuum  of  assets  in  the  former  should 
be  transmitted.  Fletcher  v.  Sanders,  32  D. 
96. 

An  ancillary  administrator  has  no  control 
over  assets  situate  beyond  the  jurisdiction 
whence  he  derives  authority.     /6. 

Creditors  who  are  citizens  of  the  govern- 
ment, where  ancillary  administration  exists, 
should  be  paid  by  the  ancillary  administra- 
tor, the  surplus  only  being  transmitted  to 
the  place  of  the  principal  administration. 
Goodall  t.  Marshall,  35  D.  472. 

Where  ancillary  administration  is  taken 
in  New  Hampshire,  and  the  estate  is  repre- 
sented insolvent,  all  the  creditors  of  the  de- 
ceased are  entitled  to  prove  their  claims 
against  the  estate  there,  and  to  have  it  ap- 
propriated in  satisfaction  of  their  demands, 
whether  such  creditors  be  citizens  of  that 
state  or  of  other  states.     lb. 

The  orphans'  court  has  power  to  order  a 
fund  in  hands  of  an  ancillary  administrator 
in  Alabama  to  be  transmitted  to  the  princi- 
pal administrator  in  another  state,  when  the 
administration  in  the  latter  is  settled,  and 
there  are  no  heirs,  distributees,  or  creditors 
claiming  such  fund.  Childress  v.  Bennett,  44 
D.  503. 

Any  fund  of  a  deceased  person  in  the 
hands  of  his  ancillary  executor  in  a  state  is 
liable  to  all  creditors,  without  reference  to 
their  citizenship  or  residence,  according  to 
the  laws  of  the  state  where  the  executor 
r.cts;  and  any  surplus  which  remains  in  the 
hands  of  an  ancillary  executor,  after  pay- 
ment of  creditors,  goes  into  the  mass  of  the 
estate,  to  be  distributed  according  to  the 
laws  of  the  country  where  the  testator  was  j 


domiciled.      De  8obry  v.  Ds  Laistre,  3  D. 
535. 

An  executor  in  this  country  may  be  com- 
pelled to  remit  funds  in  his  hands  to  the 
executor  of  the  testator's  domicile,  accord- 
ing to  the  directions  of  the  will,  and  it  is 
wholly  immaterial  whether  letters  testa- 
mentary, or  of  administration  cum  testament* 
annexe,  have  been  granted  or  not.  Hunter 
v.  Bryson,  25  D.  313. 

Trustees  appointed  in  this  country  by  a 
testator  in  Ireland,  with  the  same  powers 
with  respect  to  his  property  here  as  if  they 
had  been  named  executors,  and  with  direc- 
tions to  colleot  and  remit  such  property  to 
the  executors  appointed  in  Ireland,  are 
limited  executors,  bound  to  execute  their 
trust  in  the  mode  prescribed  by  the  wilL 
/6. 

Where  only  one  of  the  persons  so  ap- 
pointed accepts  the  trust,  he  most  execute 
it  as  provided  by  the  will.     lb. 

A  foreign  testator's  appointment  of  trus- 
tees here  to  act  literally  as  such,  without 
taking  out  letters  testamentary  or  of  ad- 
ministration, is  a  nullity  as  to  his  personal 
estate  here,  being  an  attempt  to  evade  our 
testamentary  system.     lb. 

Such  a  trustee,  having  taken  out  letters  of 
administration,  is  bound  ex  officio  to  the  exe- 
cution of  every  duty  attempted  to  be  im- 
posed upon  him  as  trustee,  and  cannot 
discharge  himself  as  administrator  by  a 
payment  to  himself  as  trustee,     lb. 

Non-resident  creditors  have  the  right  to 
prove  their  claims  under  an  anoillary  ad- 
ministration.   Miner  v.  Austin,  24  R.  763. 

An  ancillary  administrator  has,  generally, 
no  power  to  sell  real  estate,  unless  the  estate 
proves  insolvent  Ooodall  y.  Marshall,  85  D. 
472. 

16.  The  necessity  of  a  bond.— A 
grant  of  administration  is  voidable  only,  and 
not  void,  where  the  administrator  fails  to 
give  bond  as  required  by  the  order  appoint- 
lnghim.     Ex  parte  Maxwell,  79  D.  62. 

The  failure  of  an  administrator  to  give  a 
bond,  with  two  sureties,  is  an  error  to  be 
corrected  on  appeal.  It  does  not  invalidate 
his  proceedings.  Palmer  v.  Oakley,  47  D. 
41. 

17.  Sufficiency  of  the  bond.  —  A  de- 
fect in  the  bond  of  an  administrator  does  not 
vitiate  his  appointment  nor  invalidate  his 
acts.     Peebles  v.  Watts,  33  D.  531. 

A  provision  in  an  administrator's  bond 
that  he  should  administer  the  estate  accord- 
ing to  law  is,  in  effect,  a  provision  that  he 
shall  administer  it  according  to  the  will  of 
deceased.  Judge  of  Probate  v.  Claggett,  72 
D.  314. 

A  provision  for  surrendering  letters  of  ad- 
ministration in  the  event  of  a  will  being 
thereafter  found  and  proved  is  properly  in- 
serted in  the  bond.     lb. 

The  official  bond  of  an  executor  which  eon- 


1486 


EXECUTORS  AND  ADMINISTRATORS,  I, 
Index  to  Kotos  In  American  Decision*  and  American  Reports* 


Yolnme  & 


.tains  the  names  of  the  executor  and  several 
sureties  in  the  penal  part,  and  there  is  no 
blank  for  an  additional  name,  and  which  is 
signed  by  those  whose  names  appear  in  the 
penal  part  and  that  of  another  person,  will 
be  treated  as  the  bond  of  the  person  who 
executed  it,  notwithstanding  the  absence  of 
his  name  in  the  penal  part.  Luster  v.  Mid- 
dlecoff,  56  D.  129. 

18.  Validity  of  the  bond.— The  court 
will  presume  that  an  administrator's  bond 
was  given  in  open  court,  and  that  the  appli- 
cant was  duly  qualified,  where  the  order  re- 
cites   that  he  "be  and   he  is  hereby   ap- 

Sointed,"  etc.,  and  his  official  bond  is  pro- 
need  and  corresponds  in  date,  amount,  and 
every  other  particular  with  the  order;  the 
construction  of  such  an  order  is,  that  his  ap- 
pointment is  absolute,  and  not  conditional. 
Tucker  v.  Harris,  68  D.  48a 

The  recital  in  an  administrator's  bond, 
drawn  in  compliance  with  statute,  that  the 
testator  died  intestate,  is  mere  descrintio  per* 
sonae,  and  is  wholly  immaterial  to  the  force 
and  validity  of  the  bond.  Judge  of  Probate 
v.  Claggett,  72  D.  314. 

The  omission  of  a  surety  from  an  adminis- 
trator's bond  does  not  make  void  the  grant 
of  letters  to  him.  Bloom  v.  Burdick,  37  D. 
299. 

A  statute  requiring  an  administrator's 
bond  to  be  "approved  by  the  county  judge 
is  directory  merely,  and  the  granting  of  let- 
ters without  such  approval  in  form  is  at 
most  but  an  irregularity,  which  can  only  be 
taken  advantage  of  by  appeal  from  the  order. 
Cameron  v.  Cameron,  82  D.  652. 

19.  Correcting  mistakes  in  bond.  — 
Where,  by  mistake,  the  name  of  the  deceased 
was  inserted  in  the  condition  of  an  adminis- 
trator's bond,  instead  of  that  of  the  admin- 
istrator, the  mistake  will  not  vitiate  such 
bond,  when  it  is  apparent,  from  the  face  of 
the  instrument  itself,  without  resorting  to 
extrinsic  circumstances.  Moore  v.  Chapman, 
20  D.  56. 

20.  Administration  with  will  an- 
nexed. —  Authority  of  the  probate  court  to 
grant  letters  of  administration  with  the  will 
annexed  is  limited  to  the  case  where  the 
executor  refuses  to  render  an  account,  or 
where  he  becomes  insane.  Vick  v.  Mayor  and 
A  Mermen  of  Vicksburg,  31  D.  167. 

The  appointment  of  such  administrator  is 
null  and  void,  where  the  act  of  appointment 
fails  to  state  a  case  that  gives  jurisdiction  to 
the  court     lb. 

An  order  of  the  county  court  appointing 
an  administrator  with  the  will  annexed, 
although  defective  in  not  stating  that  the 
executors  named  refused  to  qualify,  is  not 
void,  if  the  executors  did  in  fact  so  refuse. 
Peebles  v.   Watts.  33  D.  531. 

The  fact  of  such  refusal  may  be  proven 
when  the  validity  of  the  order  is  collaterally 
attacked,  and  in  the  absence  of  all  evidence 


will  be  presumed  in  favor  of  the  jurisdiction. 
lb. 

Land  was  devised  to  the  executor  named 
in  the  will,  in  trust,  for  certain  purposes.  The) 
executor  renounced,  and  an  administrator 
with  the  will  annexed  was  appointed.  Held* 
that  the  administrator  did  not  become  trustee 
nor  succeed  to  any  right  in  the  trust  estate, 
Dunning  v.  Ocean  Nat.  Bank,  19  R.  293. 

21.  Administrators  de  bonis  non.*— 
Where  a  duly  appointed  and  qualified  ad- 
ministratrix has  never  resigned  nor  reported 
the  estate  either  solvent  or  insolvent,  a  de- 
cree rendered  by  the  probate  court  within 
eighteen  months  "  that  said  administratrix 
go  hence  discharged  from  further  liability  as 
such,"  is  totally  void.  It  does  not  change 
her  rights  nor  liabilities,  nor  authorize  the 
appointment  of  an  administrator  de  bonis 
non.  If  she  still  retains  assets  of  said  estate, 
she  may  be  proceeded  against  as  though  said 
order  had  never  been  made.  Matthew*  v. 
DoutJutt,  62  D.  765. 

A  statute  providing  for  letters  de  bonis  non 
at  the  discretion  of  the  court,  giving  prefer- 
ence to  the  person  entitled,  if  he  shall  actu- 
ally apply  for  the  same,  does  not  mean  that 
the  orphans'  court  may  capriciously  appoint 
whom  it  pleases,  when  it  pleases,  without 
notice  or  opportunity  to  be  heard  to  those 
entitled  to  make  application;  the  statute 
necessarily  imports  that  the  person  entitled 
shall  have  notice  and  a  day  in  court  to  make 
such  application.  Thomas  v.  Knighton,  87 
D.  571. 

In  an  application  for  administration  <fc 
bonis  non,  the  same  reason  requiring  notice 
to  those  entitled  to  administration  in  the 
first  instance  applies  to  this  latter  applica- 
tion, as  the  completion  of  an  administration 
is  often  more  important  to  all  concerned 
than  the  commencement.     lb. 

Where  an  administrator's  sale  of  land  is 
canceled  for  fraud,  the  court  may,  if  neces- 
sary for  the  protection  of  the  parties  and 
property  concerned,  remove  the  administra- 
tor who  made  the  fraudulent  sale,  and  ap- 
point an  administrator  de  bonis  non,  or  a 
receiver  until  the  appointment  of  another 
administrator.     Qiddings  v.  Steele,  91  D.  336. 

There  must  be  an  administrator  of  the  es- 
tate of  which  distribution  is  sought,  and  he 
must ,  be  made  party  to  the  suit;  it  is  not 
sufficient  to  file  the  bill  against  the  personal 
representative  of  the  deceased  administrator, 
but  an  administrator  de  bonis  non  must  be 
appointed.    Blachocll  v.  Btackwell,  70  D.  556. 

buch  administration  must  be  granted  by 
the  court  of  the  county  in  which  administra- 
tion was  first  granted,  although  part  of  the 
property  of  the  intestate  may  have  been 
removed  to  another  county.  Burnett  v. 
Meadows,  46  D.  517. 

*  See  monographic  note  on  administrators  ds 
bonis  non,  their  appointment,  powers,  duties,  and 
liabilities,  .4  D.  87&49Q, 
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Hie  validity  of  a  grunt  of  administration 
it  bonis  ntm  depends  on  the  vacancy  of  the 
office  of  administrator  at  the  time  of  appoint- 
ment, by  the  death,  resignation,  or  removal 
ef  the  preceding  administrator.  Bambo  v. 
Wyatt,  70  D.  544, 

S3.  Representative  of  a  representa- 
tive, —  Payment  to  the  administrator  of  a 
deceased  administrator  is  invalid.  Stair  v. 
New  Tori  Banting  Co.,  93  D.  759. 

23.  Special  administrators.--- A  judge 
of  probate,  who  is  interested  in  an  estate, 
hai  no  jurisdiction  to  appoint  a  special  ad- 
ministrator therefor,  and  an  appointment  so 
made  is  void.     Sigoumey  v.  Sibley,  33  D.  762. 

A  grant  of  limited  administration  described 
as  administration  "pro  tern."  in  the  statute 
is  not  rendered  void  by  its  being  designated 
"pendente  Ute "  in  the  grant,  the  statutory 
administration  being  for  substantially  the 
same  purposes,  and  with  like  powers  and 
limitations;  still,  the  statutory  designation 
should  bo  need  by  the  court  from  which  the 
letters  issue.    Fisk  v.  Norvel,  58  D.  12S. 

The  powers  of  a  special  administrator 
under  Iowa  revised  laws  of  1843  are  limited 
to  the  preservation  of  personal  property  of 
the  decedent  until  a  regular  administrator 
can  be  appointed,  and  an  order  of  the  pro- 
bate court  directing  the  sale  of  real  estate  by 
a  special  administrator  would,  under  such 
statute,  be  without  authority  of  law,  and 
void,  and  the  regularity  of  such  an  order, 
and  the  proceedings  thereunder,  may  be  col- 
laterally impeached.  Long  v.  Burnett,  81 
D.  420. 

24.  Public  administrators.  —  All  pro- 
visions of  the  general  probate  law  not  incon- 
sistent with  those  specially  relating  to  the 
powers)  and  duties  of  a  publio  administrator 
are  aa  much  applicable  to  him  as  to  any 
ether  administrator.  Beckett  v.  Selover,  68 
D.  237. 

The  omission  to  issue  letters  of  administra- 
tion to  him  is  not  fatal,  where  the  court  made 
a  regular  order  that  letters  should  issue  to 
him,  no  oath  or  bond  being  required  of  him 
as  a  condition  precedent  to  their  issuance. 
lb. 

He  must  take  immediate  possession  of  the 
estate  of  any  person  dying  without  known 
heirs,  without  any  prior  appointment  of  the 
probate  court,  but  still  subject  to  its  direc- 
tion and  control.  But  when  he  does  so,  he 
holds  as  special  administrator,  and  must 
afterwards  nave  a  judicial  grant  of  adminis- 
tration to  him  in  each  particular  case  before 
he  can  regularly  administer  upon  the  estate. 
In  reference  to  the  fact  of  administration  in 
each  particular  case,  he  must  show  a  grant 
ef  administration,  like  any  other  administra- 
tor,   lb. 

He  is  entitled  to  administration  Upon  all 
estates  not  otherwise  administered.     lb. 

His  commission  stands  in  the  place  of  let- 
ters of  administration,  and  consequently  it 


is  unnecessary  to  issue  them  in  order  to  give 
him  control  over  the  property  of  the  estates 
which  come  to  his  hands.     lb. 

A  publio  administrator  has  only  such  pow- 
ers as  are  given  him  by  law.     lb. 

Having  taken  an  official  oath  and  given 
an  official  bond,  he  seems,  by  the  statute,  to 
have  been  relieved  from  the  necessity  of  giv- 
ing the  bond  and  taking  the  oath  required  of 
other  administrators  in  each  particular  case. 
lb. 

25.  Revocation  of  letters  testamen- 
tary. —  A  court  of  probate  has  power,  in- 
dependent of  statute,  to  revoke  letters 
testamentary  or  of  administration,  where 
they  have  been  issued  without  jurisdiction, 
irregularly  or  illegally,  or  for  a  special  cause 
which  has  oeased  to  exist  Morgan  v.  Dodge* 
82  D.  213. 

26. or  of  administration.  —  The 

discovery  of  a  will  and  the  appointment  of 
an  executor  repeal  the  grant  of  administra- 
tion, but  do  not  avoid  all  mesne  acta.  Big** 
low  v.  Bigehw,  19  D.  591. 

An  application  to  revoke  letters  of  admin- 
istration de  bona*  non  is  in  proper  time  if 
made  within  sixty-eight  days  from  the  time 
they  were  granted.  In  regard  to  time,  the 
principle  o?  analogy  in  the  application  of  ex- 
press statutory  provisions  in  such  cases  will 
not  be  extended  beyond  eighty  days.  Stock* 
dale  v.  Conaway,  74  D.  515. 

All  acts  of  an  administrator  done  in  due 
course  of  administration  are  valid  and  bind- 
ing upon  the  estate,  though  his  letters  be 
afterwards  revoked,  and  though  the  admin- 
istration had  been  obtained  by  fraudulently 
suppressing  a  will.  Foster  v.  Brown,  19  D. 
672. 

Trover  cannot  be  maintained  against  such 
administrator,  by  the  executor,  tor  goods  of 
the  testator  to  which  the  administrator  had 
regularly  acquired  title  during  the  continu- 
ance of  his  administration;  the  proper  course, 
in  such  a  case,  is  to  compel  the  administra- 
tor to  account.    lb. 

27.  Resignation.— Under  the  California 
statute,  an  executor  or  administrator  cannot 
resign  his  appointment  nntil  he  has  settled 
his  accounts  and  delivered  the  estate  to  such 
person  as  may  be  appointed  by  the  court, 
tinder  this  statute,  the  permission  given  in 
the  one  case  is  a  negative  upon  the  right  of 
resignation  in  all  others.  nayne*  v.  Meek*, 
70  D.  703. 

The  acceptance  by  the  probate  court  of 
the  resignation  of  an  administrator  before  he 
has  settled  his  accounts  with  the  estate  is 
illegal  and  void.     lb. 

An  order  of  the  probate  court  reciting  the 
filing  of  resignation  of  an  administrator,  and 
directing  him  to  turn  over  the  effects  of  the 
estate  to  the  publio  administrator,  and  that 
he  settle  with  such  administrator  by  the  first 
day  of  the  next  term,  that  when  such  settle- 
ment should  be  made,  then  the  administra- 
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tor  and  his  sureties  should  be  released  from 
farther  liability,  when  taken  in  connection 
with  the  appointment  subsequently  of  an  ad- 
ministrator de  bonis  non,  is  sufficient  proof  of 
the  acceptance  by  the  probate  court  of  the 
resignation  of  the  administrator  first  ap- 
pointed,   lb. 

The  right  of  the  probate  court  to  accept 
the  resignation  of  an  administrator  under 
proper  circumstances  is  clear;  and  where  his 
resignation  is  accepted  before  the  settlement 
of  his  account  with  the  estate,  this  is  only 
the  erroneous  exercise  of  jurisdiction,  and 
cannot  be  attacked  collaterally,    lb. 

A  married  woman  may  resign  under  let- 
ters of  administration  granted  to  her  while 
sole,  without  the  concurrence  of  her  hus- 
band; and  her  resignation  terminates  her 
husband  s  administration.  Rambo  v.  Wyatt, 
70  D.  644. 

28.  Removal.  — An  administrator,  on 
being  dismissed,  must  deliver  to  his  succes- 
sor all  the  property  held  by  him  as  adminis- 
trator.     Ward  v.  Bevill,  44  D.  478. 

An  administrator  will  be  presumed  to 
have  been  reinstated  in  his  office,  where  the 
records  of  the  probate  court,  which  appear  to 
have  been  very  imperfectly  kept,  show  that, 
after  an  order  was  made  for  his  removal,  and 
another  person  was  appointed  in  his  stead, 
he  still  continued  to  administer  upon  the 
estate  with  the  sanction  of  the  court.  Dancy 
v.  StrkkUngt,  65  D.  179. 

The  marriage  of  an  executrix  divests  her 
of  authority  to  act  under  the  California  stat- 
ute.    Tesdiemaeher  v.  Thompson,  79  D.  151. 

An  executor  who  fails  to  do  what  is  ne- 
cessary to  protect  the  estate  should  be  re- 
moved, although  he  may  have  abstained 
from  doing  anything  actually  wrong.  Lu- 
cfcft  v.  Medm,  93  D.  376. 

Waste,  negligence,  and  mismanagement 
are  as  good  grounds  for  removing  an  execu- 
tor as  actual  fraud  or  embezzlement,     lb. 

An  executor  can  only  be  removed  by  the 
probate  court's  granting  letters  cum  testamento 
annexo  to  another;  the  superior  court  has  no 
power  to  remove  an  executor  for  any  cause, 
and  its  judgment  removing  him  is  therefore 
void.     Vick  v.  Mayor  etc,  of  Vieksburg,  31  D. 

II.  Assets,  Inventory,  bto. 

29.  What  are  deemed  assets.  —  1.  In 
general.  —  At  common  law,  a  debt  due  from 
the  executor  to  his  testator  was  considered 
paid,  and  was  assets  in  his  hands,  for  which 
he  was  as  much  answerable  to  the  creditors 
of  the  testator  as  if  he  had  actually  received 
that  amount  in  cash  from  any  other  person 
indebted  to  the  estate.  Beall  v.  miliary,  54 
D.  649. 

The  executor  is  accountable  in  equity  for 
the  amount  of  his  debt  as  assets,  not  only 
for  the  payment  of  debts,  but  also  for  the 
benefit  of  residuary  legatees,     lb. 

In  this  country,  the  liability  of  an  execu- 


tor for  a  debt  due  his  testator  is 


dis- 


charged, but  the  debt  is,  in  his  hands,  general 
assets  of  the  estate  for  the  benefit  of  credi- 
tors, legatees,  and  other  parties  interested. 
Raster  v.  Pierson,  1  R,  254. 

The  bond  of  an  obligor  who  becomes  ad- 
ministrator of  the  obligee  is  thereby  sus- 
pended, and  the  debt  becomes  assets  in  his 
hands  as  administrator.  Bigelow  v.  Bigelow, 
19  D.  591. 

A  bond  payable  to  an  administrator,  as 
such,  is  assets  in  the  hands  of  an  administra- 
tor de  bonis  non.    King  v.  Oreen,  19  D.  46. 

A  note  executed  to  one  as  administrator  is 
prima  fade  assets  of  the  estate.  Jones  v. 
Eoerman,  63  D.  621. 

Unascertained  distributive  shares  of  a  de- 
cedent's estate  in  the  executor's  hands  are 
effects  liable  to  the  process  of  garnishment 
under  the  foreign  attachment  law  of  Indi- 
ana.    Stratum  v.  Ham,  65  D.  754. 

Upon  cancellation  of  an  administrator's 
sale  for  fraud,  the  property  which  was  the 
subject  of  such  sale  becomes  unadministered 
assets  of  the  estate,  and  falls  back  into  the 
hands  of  the  administrator  for  disposition  in 
due  course  of  the  administration.  Qiddingt 
v.  Steele,  91  D.  336. 

A  judgment  confessed  by  an  executor  or 
administrator  is  an  admission  of  assets  to  the 
amount  of  the  debt  QrtfUh  v.  Chew,  11  D. 
556. 

When  a  chattel  mortgage  is  declared  void 
by  the  statute,  "as  against  the  creditors  of 
the  mortgagor,"  and  the  mortgagor  dies  in 
possession  of  the  mortgaged  property,  leav- 
ing an  insolvent  estate,  such  property  be- 
comes assets  in  the  hands  of  his  executor  or 
administrator,  whose  duty  as  well  as  right 
it  is  to  defend  his  possession  against  the 
claim  of  the  mortgagee,  notwithstanding 
such  mortgage  was  valid  as  against  the  mort- 
gagor.    KUbourne  v.  Fay,  23  R.  741. 

Previous  to  1795  there  was  no  law  in  the) 
territory  northwest  of  the  Ohio  making  real 
property  assets  in  the  hands  of  administra- 
tors for  the  payment  of  debts.  Ludlow  v. 
Johnson,  17  D.  609. 

The  law  of  1795  was  not  repealed  by  the) 
act  of  1804  defining  the  duties  of  executors* 
but  was  repealed  by  the  act  of  February  22, 
1805.    lb. 

Purchase-money  agreed  to  be  paid  by  a  party 
to  a  contract  for  the  sale  of  land  is  treated  in 
equity  as  the  personal  property  of  the  ven- 
dor, and  as  such  goes  to  his  personal  repre- 
sentative.    Hays  v.  Hail,  30  D.  530. 

Such  representative  has  all  the  remedies) 
to  recover  or  retain  such  purchase-money  sm 
the  vendor  would  have  if  living,  and  in  an 
action  to  recover  the  same  he  must  make  the 
heirs  of  the  vendor  as  well  as  the  vendee, 
and  all  other  persons  who  have  an  interest  ia 
the  matter,  parties  to  his  bill.     lb. 

Conversion  into  real  of  personal  estate, 
neoessary  to  perfect  improvements  erf  the 
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Intestate's  real  estate,  does  not  take  place 
where  the  Improvements  were  not  intended 
to  be  made  as  an  investment*  but  merely  in- 
cident to  an  object,  which  ceased  to  exist 
upon  the  death  of  the  intestate.  Gray*. 
Hawkins,  72  D.  600. 

Emblements  upon  land  not  devised  are 
personal  assets,  and,  as  such,  belong  to  the 
executor.     Bradshaw  v.  Ellis,  32  D.  686. 

Unharvested  crops  go  to  a  devisee  of  the 
land,  and  not  to  the  executor;  but  as  against 


the  heirs  at  law,  they  go  to  the  executor. 
Demnet  v.  Hofkinson,  18  R.  227. 

Manure  which  was  a  part  of  the  decedent's 
personal  property  at  the  time  of  his  decease  is 
chargeable  as  such  against  the  administrator 
of  the  estate,  fhuz^i  he  has  spread  it,  in 
the  usual  course  «*  good  husbandry,  upon 
the  land  of  decedent,  and  has  sold  the  land 
for  the  payment  of  debts  of  the  estate.  Fay 
v.  Muaey,  74  D.  619. 

Where  damages  are  assessed  by  the  county 
court  in  favor  of  the  owner  of  land  through 
which  a  public  road  had  been  laid  out,  to  be 
paid  when  the  road  is  opened,  which  event 
does  not  happen  until  after  the  owner's  de- 
cease, such  damages  become  a  debt  as  soon 
as  assessed,  and  pass  to  the  executor.  Welles 
v.Cowics,  10  D.  115. 

Where  the  grantor  in  a  deed  fraudulent  as 
to  creditors  dies  in  possession  of  the  property 
granted,  it  is  assets  in  the^  hands  of  his  ad- 
ministrator, and  may  be  levied  upon  as  such. 
Kent  v.  Lyon,  56  D.  404. 

An  executrix  does  not  admit  the  suffi- 
ciency of  assets  by  merely  stating  in  her  an- 
swer that  she  has  received  assets  shown  by 
her  return  to  the  orphans'  court  which  she 
is  prepared,  when  required,  to  produce. 
Dugam  v.  Gittings,  43  D.  306. 

2,  Illustrations.  —  An  administrator  with 
the  will  annexed  purchased  and  took  an  as- 
signment to  himself,  in  his  individual  capa- 
city, from  the  assignees,  to  whom  the  deceased, 
being  a  bankrupt,  had,  in  his  lifetime,  as- 
signed all  his  property  to  pav  his  debts.  The 
assignment  to  him  was  of  all  their  right  and 
title  in  the  assignment  from  the  deceased. 
There  was  a  surplus  after  satisfying  the 
dsbta,  which  in  the  first  assignment  was 
agreed  to  be  paid  to  the  assignor.  Held, 
lawful  for  the  assignees  to  reassign;  and  the 
reassignment  to  the  administrator,  though 
made  to  him  individually,  had  the  effect  only 
of  a  release  or  discharge  by  the  assignees  of 
the  deceased  from  their  demands  under  the 
sssigment,  and  so  was  to  be  considered  a 
reconveyance  to  the  administrator  in  his 
representative  capacity,  and  therefore  the 
money  recovered  by  such  administrator 
under  such  assignment  became  assets  in  his 
hands,  for  which  he  should  account  Dawes 
v.  Boylston,  6  D.  72. 

Where  the  personal  property  of  a  deceased 
father  was,  by  an  order  of  oourt,  divided, 
m  specie,  among  his  children,  one  of  whom 
2  A.  D.  n.  — « 
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received  more  than  his  share  in  value,  and 
was  required  to  pay  the  overplus  to  the 
others,  and  upon  the  death  of  the  one  receiv- 
ing such  excess,  before  payment,  the  property 
allotted  to  him  was  sold  by  his  administra- 
tor, —  held,  that  only  the  balance  of  the  pro- 
ceeds remaining  after  paying  the  overplus  to 
the  other  children,  would  be  assets  in  the 
administrator's  hands.  Gregory  v.  Hooker, 
9D.  646. 

Where  a  father  insured  his  life  for  the 
benefit  of  his  infant  daughter,  himself  pay- 
ing the  premiums  and  retaining  the  policy, 
the  policy  running  to  the  daughter,  her  ex- 
ecutor, etc,  —  held,  that  on  her  death  the 
legal  representative  of  *Jw  daughter  was  en- 
titled to  possession  of  the  policy.  Olam  v. 
GloecUer,  44  R.  94. 

80.  What  ar«  not  so  considered.  — • 
When  land  is  sold  on  mortgage  foreclosure 
after  the  death  of  the  mortgagor,  the  sur- 
plus, after  satisfying  the  debt  is  real  estate, 
and  the  administrator  of  the  mortgagor  can- 
not maintain  an  action  to  recover  it.  Dun- 
ning r.  Ocean  Nat  Bank,  19  R.  293. 

Manure  taken  from  the  barnyard  of  an 
intestate,  and  piled  upon  his  land,  though 
not  broken  up  nor  rotten,  nor  in  a  proper 
state  for  incorporation  with  the  soil,  is  part 
of  the  realty,  and  not  assets  in  the  hands 
of  his  personal  representatives.  Fay  v. 
Muasey,  74  D.  619. 

A  policy  of  life  insurance  expressed,  under 
the  General  Statutes  of  Massachusetts, 
chapter  58,  section  62,  to  be  for  the  benefit 
of  the  widow  and  children  of  the  insured,  is 
net  affected  by  his  will,  and  his  administra- 
tor is  liable  if  he  collects  it.  Gould  v.  Bm*r* 
son,  96  D.  720. 

Where  a  policy  of  life  insurance,  so  ex- 
pressed, is  made  payable  upon  the  death  of 
the  assured  to  his  administrator,  the  amount 
of  such  insurance  is  not  general  assets,  in 
the  hands  of  the  administrator,  and  is  not 
liable  to  the  payment  of  debts,  or  to  distri- 
bution under  the  will  of  the  deceased  or  the 
law  of  his  domicile.  It  is  a  trust,  and  the  trus- 
tee has  no  duty  with  respect  to  the  money 
but  to  immediately  pay  it  over  to  the  cestuis 
que  trust,    lb. 

81.  Local  and  general  asset*.  —  The 
rights  of  legatees,  especially  of  residuary 
legatees,  as  well  as  of  the  next  of  kin,  de- 
pend upon  the  laws  of  the  country  where 
the  deceased  had  his  home;  and  to  this  end 
all  the  choses  in  action  and  personal  effects 
are  to  be  deemed  local,  to  be  there  accounted 
for,  and  finally  administered  where  col- 
lected, or  accruing  in  possession  to  the  ex- 
ecutor or  administrator.  Dawes  v.  Boylston, 
6D.  72. 

A  bond  is  assets  at  the  deceased  obligee's 
domicile  or  at  the  place  where  it  happened 
to  be  when  he  died.  Fletcher  v.  Sanders,  82 
D.  96. 

A  debt  due  by  parol  is  assets  where  the 


operates  as  payment  into  his  own  hands,  and 
his  duty  as  executor  or  administrator  is  to 
inventory  his  own  debt  Zdnsenbigler  ▼. 
Oourley,  94  D.  51. 

IIL  Rights,  Powsbs,  Duma,  Ann  Liabili- 
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debtor  resides,  unless  it  lawfully  comes  to  the  |  or  his  taking  out  letters  of  administrate 
hands  of  the  administrator  of  the  creditors 
domicile,     lb. 

32.  Legal  and  equitable  assets.  — 
Surplus  money  arising  from  the  sale  of 
mortgaged  premises  is  considered  as  part  of 
the  real  estate  of  the  deceased  mortgagor, 
and  goes  to  the  heirs,  and  not  to  the  admin- 
istrator; and  where  the  heirs  are  before  the 
court,  such  surplus  will  be  treated  as  equita- 
ble assets  in  their  hands,  and  distributed  pro 
rata  among  the  creditors.  Moses  v.  Muroa- 
troyd,  7  D.  478. 

Where  the  creditors  have  a  legal  remedy 
against  an  equity  of  redemption,  it  is  Ques- 
tionable whether,  before  sale,  it  ooula  be 
deemed  equitable  assets.     lb. 

Courts  of  equity  will  follow  the  rules  of 
law  in  disposing  of  legal  assets,  but  will  dis- 
tribute equitable  assets  pari  passu  among  all 
the  creditors.    lb. 

83.  Articles  set  apart  by  law  for 
widow  and  children.— Property  set 
apart  to  the  widow  under  section  2361  of 
the  Iowa  revision  of  the  statutes  is  not  hers 
absolutely,  to  be  disposed  of  by  her  for  her 
own  use  or  the  support  of  her  family.  Meyer 
t.  Meyer,  92  D.  432. 

In  Alabama,  the  widow  is  entitled  to  one 
work-horse  out  of  the  estate  of  her  deceased 
husband,  which  she  may  select  at  any  time 
before  or  after  administration  After  mak- 
ing the  choice,  she  is  bound  by  it,  and  be- 
comes the  owner  of  the  horse  absolutely, 
with  power  to  sell  or  dispose  of  it.  Brooks 
v.  Martin,  94  D.  686. 

In  selecting  the  horse,  she  is  entitled  to 
be  treated  with  the  greatest  indulgence,  and 
may  select  any  horse  which  she  might  be 
able  to  use  in  the  business  or  convenience  of 
herself  or  family.    lb. 

84.  The  inventory. —The  Mississippi 
©ode  requires  the  executor,  administrator,  or 
collector,  within  a  limited  time  after  letters 
are  granted,  to  return  an  inventory  of  the 
assets  of  the  estate  in  his  hands.  This  in- 
ventory, with  the  appraisement,  when  regu- 
larly returned,  is  made  prima  facie  evidence 
of  the  value  of  the  estate  in  all  suits  by  or 
against  him;  but  it  is  not  conclusive  evi- 
dence, and  the  probate  court  may  compel  an 
additional,  full,  and  correct  inventory  to  be 
filed.    Me  Willie  r.  Van  Voder,  72  D.  127. 

The  inventory  is  not  conclusive  for  or 
against  the  administrator,  but  is  open  to  de- 
nial or  explanation.  Cameron  v.  Cameron, 
82  D.  652. 

An  advancement  made  during  the  life  of 
the  testator  is  no  part  of  the  estate  to  be  ad- 
ministered on  by  the  executor.  Black  v. 
WhitaU,  59  D.  423. 

The  notes  of  an  insolvent  non-resident 
debtor  of  the  estate  may  be  omitted  from  the 
inventory  and  administrators  account  with- 
entprejudioe  to  the  administrator,     lb. 

The  appointment  of  a  debtor  as  executor. 


ion. 


1.   Care  and  Management  ef  ike 

85.  In  general.*  —The  right  of  an  ad- 
ministrator depends  upon  his  Brant  of  power 
from  a  proper  tribunal.  Vroom  ▼.  Van 
Home,  42  D.  94. 

Executors  and  administrators  must  exer- 
cise the  most  exact  good  faith,  and  such 
prudence  and  caution  in  the  administration 
as  a  judioious  man,  looking  to  his  own  in- 
terests, would  exercise  in  regard  to  his  own 
affairs.     Bailey  ▼.  Dihoorth,  48  D.  760. 

The  power  of  an  administrator  is  equal  to 
and  with  the  power  of  an  executor,  after  ad- 
ministration is  granted.  Shaw  ▼.  Berry,  68 
D.  702;  Murray  v.  Blatehford,  19  D.  537. 

An  executor  is  appointed  to  take  care  of 
the  interest  of  all  concerned,  and  is  as  much 
bound  to  see  that  the  remainderman  is  not 
deprived  of  his  interest  as  that  the  tenant 
for  life  shall  enjoy  his.  Saunders  v.  Hough- 
ton, 57  D.  581. 

He  may  immediately,  upon  the  death  of  the 
testator,  take  possession  of  the  effects  and 
bring  suits.     Arnold  v.  Arnold,  55  D.  434. 

And  his  declarations,  admissions,  and 
promises,  made  after  he  is  clothed  with  his 
fiduciary  character,  will  bind  the  estate  of 
which  he  is  executor.  Lawson  v.  Powell, 
79  D.  296. 

An  executor,  as  such,  has  no  rights  as 
guardian,  nor  has  he  any  authority  over  the 
minor  children  of  his  testator.  Boyd  v. 
Class,  89  D.  252. 

The  estate  cannot  be  prejudiced  or 
estopped  by  the  mere  silence  of  the  adminis- 
trator, or  by  his  omission  to  assert  title,  or 
to  do  an  act  in  relation  to  its  interest. 
Lewis  v.  husk,  72  D.  153. 

Evidence  is  inadmissible  to  show  the  mere 
omission  of  duty  on  the  part  of  an  adminis- 
trator,   lb. 

Power  given  to  executors  not  pertinent 
to  their  office  does  not  survive  on  the  death 
or  renunciation  of  one  of  them.  Mallet  v. 
Smith,  60  D.  107. 

Whatever  control  an  executrix  acquires 
over  the  estate  by  virtue  of  her  office  vests 
in  her  husband,  on  their  intermarriage,  to 
the  same  extent  as  held  by  her.  Oates  v. 
Whetstone,  28  R.  284. 

The  administrator  or  creditor  of  deceased 
person  can  derive  to  greater  benefit  from  his 
contracts  with  other  persons,  or  from  the 
equitable  relation  in  which  he  stood,  during 
his   lifetime,   to  them,  than  the  deceased 

•  As  to  the  powers  of  an  executor  before  ad- 
mission o!  the  will  to  probate,  see  note,  56  D.  «w- 


EXECUTORS  AND  ADMINISTRATORS,  III,  1.  1491 

For  Index  to  Notes  In  American  Decision*  and  American  Reports*  tee  Tolome  !• 


would  be  entitled  to  if  still  living.  Fletcher 
v.  Grover,  35  D.  487. 

86.  Powora  of  one  of  sever  si  repre- 
sentatives.— The  authority  of  one  of  several 
joint  executors  or  administrators  is  entire  with 
respect  to  the  delivery,  gift,  sale,  or  release  of 
the  testator's  goods.  Shaw  v.  Berry,  58  D. 
702. 

One  of  them  may  release  a  debt  due  the 
estate.  lb.  And  a  release  by  two,  against 
the  will  of  a  third,  is  valid.  Murray  v. 
B1atckford\  19  D.  537. 

Bat  where  there  is  a  contract  with  the  tes- 
tator for  land  or  money  in  the  alternative,  the 
power  of  one  executor  to  release  depends  on 
the  impossibility  of  obtaining  the  land.  Ewing 
v.  Handley.  14  D.  140. 

And  where  co-executors  deposited  money 
belonging  to  the  estate  with  bankers  to  their 
joint  account  as  executors,  and  the  bankers 
failed  and  assigned  their  property  for  the 
benefit  of  creditors,  —  held,  that  one  of  the 
executors  could  not  release  the  claim  of 
the  estate  against  the  bankers  by  signing 
with  other  creditors  an  agreement  to  look 
solely  to  the  funds  in  the  hands  of  the  as- 
signee.    De  Haven  v.  William*,  21  R.  107. 

The  rights  of  one  executor  are  fully  equal 
to  those  of  the  other  in  regard  to  receiving, 
holding;  and  disbursing  the  assets.  BtaU  v. 
IMiary,  54  D.  649. 

An  executor  who  has  paid  the  amount  of  a 
decree  is  entitled  to  demand  of  his  co-exec- 
utor so  much  of  the  decree  as  he  was  right- 
rally  bound  to  pay.     lb. 

A  testator  appointed  three  executors  and 
gave  them  power  to  sell  his  lands  as  follows: 
"The  executors,  namely  [naming  them],  shall 
be  empowered  to  sell  my  land  and  Rive  a  rood 
right.  When  my  debts  are  paid,  if  anything 
should  remain,  my  wife  snail  keep,"  etc 
Two  of  the  executors  declined  to  act,  and  it 
was  held  that  the  third  had  authority  to  sell. 
Zebaeh  v.  Smith,  5  D.  352. 

An  agreement  between  executors  that  one 
alone  shall  manage  the  estate  is  void.  Wilson 
v.  Lineberger,  55  R.  628. 

And  a  petition  to  dismiss,  by  one  executor, 
should  not  be  allowed,  where  the  other  ob- 
jects, and  there  are  questions  involved  which 
should  not  be  decided  on  motion.  Ewing  ▼. 
Handley,  14  D.  140. 

Payment  by  the  executor  of  one  of  two  co- 
executors  to  the  survivor  discharges  the  estate 
of  the  deceased  executor  from  further  re- 
sponsibility for  that  sum  to  anybody.  Brot- 
fea  v.  Bateman,  22  D.  732. 

One  of  several  executors  pledged  to  his 
broker,  as  collateral  security  for  his  own 
debt,  certificates  of  stock  belonging  to  the 
estate.  The  broker  pledged  them  to  a  third, 
who  advanced  money  on  them,  supposing 
the  broker  to  be  the  owner.  The  transfers 
•bowed  on  their  face  that  the  title  came 
from  the  executor.  Held,  that  the  other 
executors  could  not  recover  the  stock  with- 


out paying  those  advances.  Wood**  Appeal 
37  R.  694. 

87.  Powers  and  liabilities  of  foreign 
representatives.*  — An  executor  or  ad- 
ministrator ean  administer  only  upon  prop- 
erty situate  within  the  state  from  whose 
courts  he  derives  his  powers.  Packwood's 
Succession,  41  D.  341;  Glenn  v.  Smith,  20  D. 
452;  Burbank  ▼.  Payne,  87  D.  513.  And  this 
is  so,  though  the  deceased  was  domiciled  in 
another  state.  Packwootfs  Succession,  43  D. 
230. 

The  authority  of  a  curator  of  an  estate 
does  not  extend  beyond  the  limits  of  the 
jurisdiction  under  which  he  is  appointed. 
Schneller  v.  Vance,  23  D.  140. 

Letters  testamentary  should  be  granted 
according  to  the  laws  of  the  place  where 
the  estate  of  the  decedent  was  situated  at 
the  time  of  his  death.  Accordingly,  where 
goods  are  brought  from  one  country  to  an- 
other, the  administrator  appointed  in  the 
former  may  act  in  the  latter.  Embry  v. 
Millar,  10  D.  732. 

When  a  party  dies,  leaving  nroperty  in 
two  or  more  states  or  countries,  his  property 
in  each  is  considered  a  separate  succession 
for  the  purposes  of  administration,  the  pay* 
ment  of  debts,  and  the  decision  of  the  claims 
of  parties  asserting  title  thereto.  Burbank 
v.  Payne,  87  D.  513. 

But  title  acquired  through  foreign  admin- 
istration is  universally  respected  by  comity 
of  nations,  Petersen  v.  Chemical  Bank,  88 
D.  298. 

Payments  voluntarily  made  to  a  foreign 
administrator  are  held  effectual  in  the  courts 
of  New  York,  on  principles  of  national 
comity.   lb.;  Vroom  v.  Van  Home,  42  D.  94. 

The  courts  of  New  York  have  considered 
foreign  executors  and  administrators  as  au- 
thorized to  take  charge  of  property  and 
receive  debts  in  that  state,  while  there 
was  no  conflicting  grant,  and  no  necessity  to 
bring  an  action.  Vroom  v.  Van  Home,  42 
D.  94. 

An  action  will  lie  in  Iowa  on  a  claim  as- 
signed to  the  plaintiff  by  a  foreign  executor, 
although  there  has  been  no  probate  or  ad- 
ministration in  Iowa.  Campbell  v.  Brown, 
52  R.  446. 

A  mortgage  upon  real  property  in  Michi- 
gan, belonging  to  a  person  who  dies  in  an- 
other state,  and  whose  estate  is  in  course  of 
regular  and  valid  local  administration  in 
Michigan,  may  not  be  sold  by  a  foreign  ad- 
ministrator to  strangers;  the  title  thereto  is 
in  the  local  administrator  for  purposes  of 
administration,  and  he  alone  can  sue  on  it 

*  8ee  note  on  the  powers  of  a  foreign  adminis- 
trator, 90  D.  175-177. 

Rights  of  foreign  administrators,  see  note,  11 D. 
894,  3y  5. 

Liability  of,  In  foreign  Jurisdiction,  for  property 
of  decedent,  see  note,  8*2  D.  682,  688. 

Powers  of  foreign  and  ancillary  administrators, 
SOS  notes,  26  D.  809;  90  D.  175-177. 
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or  assign  or  discharge  it  of  record.  Reynolds 
▼.  McMuUen,  54  R.  386. 

Property  remitted  to  the  state  of  Ala- 
bama by  a  foreign  administrator  cannot  be 
claimed  by  an  administrator  appointed  in 
Alabama,  either  as  against  the  person  in 
whose  hands  it  might  happen  to  be,  or 
against  the  foreign  administrator.  William' 
son  v.  Branch  Bank,  42  D.  617. 

According  to  the  law  of  Vermont,  no  one 
bat  an  administrator  appointed  in  the  state 
inwhioh  the  intestates  debtors  resided  at 
the  time  of  his  death  can  collect  such  debts, 
or  release  them,  or  properly  administer 
them.  And  it  is  doubtful  whether  remitting 
inch  debts  to  the  administrator  of  the  place 
of  the  domicile  of  deceased  would  discharge 
them.     Abbott  v.  Cobum,  67  D.  735. 

And  the  discharge  by  an  administrator  ap- 

Sointed  in  Vermont  of  debtors  who  owed 
is  intestate  at  the  place  of  his  death  in  an- 
other state,  or  of  one  who  held  money  be- 
longing to  the  intestate  at  the  place  of  his 
domicile  beyond  this  state,  does  not  dis- 
charge them  from  their  debts,  or  relieve 
them  from  liability  to  a  suit  by  an  adminis- 
trator at  either  of  said  places,  to  recover  the 
amount  of  said  debts,    lb. 

An  administrator  appointed  in  another 
state  cannot  release  a  debtor  of  the  state  of 
Vermont,  so  as  to  bar  an  action  brought  by 
the  locally  appointed  administrator.  Vaughn 
v.  Barret,  26  D.  306. 

An  administrator  cannot,  by  virtue  of  his 
appointment  in  another  state,  assign  a  mort- 
gage of  land  situated  in  Massachusetts.  Cut- 
ter t.  Davenport,  11  D.  149. 

Administrator  or  guardian  cannot  receive 
rents  of  lands  outside  of  the  state  in  which 
he  is  appointed,  nor  can  the  probate  court 
authorize  him  to  receive  them;  and  if  he  does 
receive  them,  he  does  so  in  his  own  wrong, 
and  is  bound  to  pay  the  money  to  those  en- 
titled to  it.     Smith  v.  Wiley,  58  D.  262. 

Where  a  bill  is  filed  against  a  foreign  exec- 
utor or  administrator  for  assets  received  by 
him  in  the  nlace  where  he  was  appointed, 
and  brought  into  New  York,  the  nature  and 
extent  of  his  liability  depend  upon  the  laws 
of  the  state  or  country  from  which  he  derived 
his  authority  to  administer  the  assets  of  the 
decedent.     McNamara  v.  Dwyer,  32  D.  627. 

88.  Powers  and  liabilities  of  admin- 
istrator de  bonis  non.  —  1.  His  title  and 
authority.  —  The  grant  of  administration  to 
an  administrator  de  bonis  non  confers  upon 
him  the  goods  and  chattels,  rights  and  cred- 
its of  his  intestate,  which  were  unadminis- 
tered.  Kelly  v.  Kelly,  44  D.  469;  Sunnk  v. 
Snodgrass,  52  D.  190.  And  the  grant  relates 
back  to  the  time  of  the  intestate's  death. 
Kelly  v.  Kelly,  44  D.  469. 

The  administrator  de  bonis  non  is  entitled 
only  to  such  goods  or  chattels  of  the  testator 
as  remained  in  specie  in  the  hands  of  the 
executor  at  the  time  of  his  death,  or  to  such 


money  as  belonged  to  the  testator  s  estate* 
and  had  been  kept  by  the  executor  separate 
and  unmixed  with  his  own.  Potts  v.  Smith, 
24  D.  359.  He  is  not  entitled  to  money,  the 
proceeds  of  property  sold  by  the  first  ad- 
ministrator.   Slaughter  v.  Froman,  17  D.  33L 

An  administrator  de  bonis  non  cannot  de- 
mand money  collected  by  the  former  ad- 
ministrator in  a  foreign  state,  the  latter 
being  responsible  under  the  laws  of  such 
state  for  the  disposition  of  the  chattels  that 
came  to  his  hands  according  to  the  require- 
ments of  those  laws.  Dorsew  v.  Dorecy,  22 
D.  33. 

His  authority  extends  only  to  such  per- 
sonalty of  the  first  decedent  as  remains  un- 
altered or  unconverted  by  his  predecessor, 
and  he  cannot  maintain  an  action  against 
the  representatives  of  his  predecessor,  to 
recover  the  amount  of  converted  assets  of 
the  estate  in  their  hands.  Chamberlain  ▼. 
Bates,  27  D.  667. 

The  representatives  of  a  deceased  admin- 
istrator are  responsible  for  the  assets  of  the 
first  estate  converted  by  their  decedent  dur- 
ing his  administration  to  those  persons  only  to 
whom  the  deceased  was  during  his  life  liable, 
lb. 

The  collection  of  debts  due  to  the  testator 
or  intestate,  or  disposition,  change,  or  alter- 
ation of  the  goods  made  by  the  executor  or 
administrator  would  protect  them  from  the 
claim  of  the  administrator  de  bonis  non  as 
unadministered  goods.  Potts  v.  Smith,  24 
D.  359. 

The  legal  title  to  unadministered  assets 
vests,  on  the  administrator's  removal,  in  the 
administrator  de  bonis  non.  Gentry  v.  Owen, 
60  D.  549. 

An  administrator  de  bonis  non  is  entitled 
to  choses  in  action  left  uncollected  and  un- 
administered in  the  hands  of  an  executor 
after  his  removal.  Stubblejield  v.  McRaven, 
43  D.  502. 

Notes  executed  to  an  administrator  as 
such  may,  if  uncollected  or  undisposed  of  by 
him  in  his  lifetime,  become  assets  in  the 
hands  either  of  the  administrator  de  boms 
non  or  of  the  administrator's  personal  repre- 
sentatives; and  the  latter  will  be  entitled  to 
them  if  the  administrator  had  become  bene- 
ficially entitled  to  them  as  a  creditor  of  the 
intestate,  or  by  having  charged  himself  with 
them  in  the  settlement  of  the  estate.  Other- 
wise the  administrator  de  bonis  non  is  entitled 
to  them.    Maraman  v.  Trunnett,  77  D.  167. 

The  sale  by  an  administrator  of  personal 
property  without  the  authority  of  order  of 
court,  or  of  a  will,  vests  in  the  purchaser  no 
title  that  is  available  against  an  administra- 
tor de  bonis  non  subsequently  appointed. 
Wyatt  v.  Bambo,  68  D.  89. 

The  statutes  of  Pennsylvania  do  not  em- 
power an  administrator  de  bonis  non  with 
will  annexed  to  execute  a  trust  of  land  con- 
fided to  an  executor  by  title  or  by  name  for 
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my  other  purpose  than  to  tell  for  the  pay* 
■lent  of  debt*,    Boss  v.  Barclay,  65  D.  616. 

2.  £tt  fiootfirtf.  —The  liability  of  an  ad- 
ministrator de  bonis  non  is  prospective,  and 
restricted  to  the  estate  not  administered. 
AUop  v.  Mather,  21  D.  703. 

Sach  an  administrator  is  not  in  privity 
with  a  preceding  executor  or  administrator, 
tod  it  not  liable  for  their  default  or  devasta- 
vit   lb.;  Boss  ▼.  Sutton,  19  D.  660. 

A  judgment  against  an  executor  cannot  bo 
made  the  foundation  of  a  suit  against  an  ad- 
ministrator de  bonis  non.  AUop  v.  Mather, 
21 D.  703. 

An  administrator  de  bonk  non  is  bound  by 
the  acts  of  his  predecessor  in  office.  John- 
Am  t.  Lewis,  33  D.  74. 

An  administrator  de  bonis  non  is  bound  by 
the  agreement  of  his  predecessor  in  regard 
to  the  disposition  of  the  estate,  and  the  rem- 
edy for  loss  is  against  the  predecessor.  Hag- 
Aorpv,  Neale,  26  D.  694. 

An  administrator  de  bonis  non  is,  under  the 
Mississippi  statutes,  in  full  privity  with 
previous  administrator,  and  a  writ  of  error 
will  Ue  for  or  against  such  administrator 
without  revivor;  and  a  scire  facias  ad  audien- 
dam  errores  may  properly  issue  from  the  ap- 
pellate court  to  notify  him  of  the  pendency 
of  the  writ  sued  out  after  the  death  of  the 
first  administrator  and  after  his  own  ap- 
pointment   Mayer  v.  McLure,  72  D.  190. 

An  administrator  de  bonis  non  is  not  re- 
sponsible for  the  hire  of  a  slave  which  was 
leased  by  the  former  administrator  without 
sufficient  security,  in  consequence  of  which 
the  rent  is  lost  by  the  insolvency  of  the 
lessee;  the  fact  that  the  administrator  de 
kail  mm  was  appointed  during  the  continu- 
um of  the  lease,  in  such  a  ease,  does  not 
naks  him  responsible,  as  he  has  no  control 
over  the  slave  during  the  lease,  and  cannot 
fores  the  lessee  to  surrender  him.  Soar- 
torosoA  v.  Watkins,  60  D.  628. 

The  liability  of  administrator  de  bonds  non 
for  failure  to  collect  a  note  is  not  discharged 
by  an  alleged  set-off  of  the  debtor  against 
the  debt;  when  the  evidence  of  the  set-off  is 
uncertain  and  indefinite,  and  it  originated 
before,  and  not  after,  the  execution  of  the 
note.    76. 

An  administrator  de  bonis  non  indulging 

i  debtor  until,  by  his  insolvency,  the  debt 

■  lost  is  personally  liable  for  the  amount 
lb.  *~  ' 

An  administrator  de  bonis  non  should  not 
be  charged  with  a  debt  not  collected,  but 
which  is  in  the  process  of  collection,  when 
there  is  no  imputation  of  negligence  on  the 
part  of  the  administrator  in  attending  to  its 
collection.    lb. 

3.  His  remedies  and  rights  of  action,  —  An 
administrator  de  bonis  non  cannot  maintain 
an  action  for  the  price  of  pood*  of  the  in- 
testate sold  by  the  first  administrator.  Boss 
*.  8mm,  19  V.  66U 


He  is  a  proper  party  to  bring  a  bill  in 
equity  to  compel  a  former  administrator  to 
release  property  sold  to  himself.  Oreen  v. 
8argeant,  66  D.  88. 

He  is  authorized  to  use  the  name  of  the 
state  on  his  relation  in  a  suit  brought  by  him 
against  his  predecessor  in  administration, 
for  breach  ox  duty  under  a  statute  of  Indiana 
passed  in  1849,  although  the  law  previous  to 
that  time  was  otherwise.  Graham  v.  Bey* 
nolds,  66  D.  746. 

He  may  maintain  action  in  his  own  name 
as  administrator,  etc,  on  notes  executed  to 
a  former  administrator  as  such,  and  which 
have  come  into  the  hands  of  the  administra- 
tor de  bonis  non  as  assets  of  the  estate.  Mara- 
man  v.  Trunnell,  77  D.  167. 

He  may  maintain  action  for  slaves  unad- 
ministered  by  the  first  administrator  against 
the  sole  distributee  of  the  intestate,  who  has 
paid  the  debts  of  the  estate  and  taken  pos- 
session of  the  slaves.  Kelly  v.  Kelly,  44  D. 
469. 

He  may  bring  an  action  at  law  to  est  aside 
a  fraudulent  sale  by  the  administrator  in 
chief,  where  it  is  not  necessary  to  join  the 
distributees  or  creditors  of  the  estate.  8v*nk 
v.  Snodgrass,  62  D.  190. 

He  may  have  injunction  against  executor 
proceeding  to  collect  debts  due  the  estate 
after  his  discharge,  but  not  where  the  charges 
in  the  bill  are  vague  and  uncertain,  specify- 
ing no  instance  of  any  attempt  at  such  col- 
lection.   8tobbl<field  v.  McRaven,  43  D.  602. 

A  suit  in  equity  may  be  revived  by  him 
after  the  death  of  the  administrator  by  whom 
it  was  begun.    Fletcher  v.  Sanders,  32  D.  96. 

But  he  cannot  maintain  a  bill  against  an 
executor  after  settlement,  upon  due  notice, 
of  his  final  account  and  a  discharge  in  the 
probate  court,  alleging  that  his  account  was 
suddenly  passed,  that  the  inventory  and  ac- 
count were  false,  and  that  certain  vouchers 
and  evidences  of  debt  mentioned  therein 
were  not  filed,  and  asking  that  he  be  com- 
pelled to  file  them,  where  the  vouchers  re- 
ferred to  were  accounted  for  as  worthless 
because  of  the  insolvency  of  the  debtors. 
StubbUfield  v.  McRaven,  43  D.  602. 

Ana  he  has  no  recourse  against  the  execu- 
tor for  devastavit  or  maladministration  of  the 
affairs  of  the  estate  after  the  latter's  dis- 
charge, but  the  remedy  is  with  the  heirs, 
distributees,  and  legatees,  the  power  of  the 
administrator  de  bonis  non  being  limited  to 
the  administration  of  effects  left  unadminis- 
teredL     lb. 

Where  A  sold  lands  bv  parol,  and  the 
vendee  went  into  possession,  and,  after  the 
vendor's  death,  executed  his  note  to  the  ad- 
ministrator of  the  vendor  for  the  purchase 
price,  and  took  the  administrator's  bond  for 
title,  conditioned  for  the  making  of  title 
when  the  note  was  paid,  in  an  action  by  B, 
administrator  de  bonis  non  of  A,  to  recover 
the  amount  of  the  note, —  held,  1.  That  the 
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vendee's  possession  having  been  undisturbed, 
the  note  given  by  him  was  founded  upon  a 
sufficient  consideration,  and  might  be  en- 
forced; 2.  That  the  administrator  de  bonis 
nan  was  the  proper  party  to  sue  the  vendee. 
White  v.  Beard,  30  D.  552. 

89.  Powers  and  liabilities  of  admin- 
istrator with  will  annexed.* — An  ad- 
ministrator with  the  will  annexed  has  the 
same  rights  of  property  as  the  executor 
named  in  the  will  would  have  if  he  had  quali- 
fied.   Petersen  r.  Chemical  Bank,  88  D.  298. 

The  Pennsylvania  statute  puts  an  adminis- 
trator with  the  will  annexed  on  a  footing 
with  the  surviving  executor,  but  not  on  a 
footing  with  a  testamentary  trustee.  Ron  ▼. 
Barclay,  55  D.  616. 

Where  there  is  a  naked  power  to  executors 
to  sell,  and  they  renounce,  administrators 
cam  testamento  annesoo  have  no  power  at  com- 
mon law  to  sell,  and  although  the  object  of 
the  sale  be  the  payment  of  debts.  Moody  v. 
Vandyke,  5  D.  385.. 

A  discretionary  power  of  sale  given  to  an 
executor  as  to  property  in  another  state 
cannot,  it  seems,  De  legally  executed  by  an 
administrator  cum  tcttamcnto  annexo  in  the 
latter  state.  Montgomery  v.  MUUken,  43  D. 
507. 

Where  an  estate  is  given  to  the  testator's  wife 
and  a  precatory  trust  is  created  for  the  bene- 
fit of  his  children,  if  the  widow  will  not  pro- 
tect the  property  when  levied  on  for  her 
debts,  it  is  the  duty  of  the  administrator 
with  the  will  annexed  to  do  so.  It  is  still 
the  estate  of  the  testator,  and  subject  to  a 
charge  in  favor  of  his  heirs,  and  the  admin- 
istrator, being  the  representative  of  the 
estate,  is  a  joint  trustee  with  the  wife,  and 
may  interpose  his  claim  to  prevent  the  estate 
from  being  defeated.  Lucas  v.  Lockhari,  48 
D.  766. 

40.  The  title  of  an  executor  or  ad- 
ministrator. —  I.  To  personalty.  —  At  law, 
the  executor  becomes  for  most  purposes  the 
owner  of  the  legal  title  to  the  goods  of  his  tes- 
tator, and  may  dispose  of  them  as  if  they 
were  his  own,  except  that  he  cannot  be- 
queath them,  nor  can  they  be  taken  on  exe- 
cution for  his  debt.  In  equity,  he  is  treated 
as  a  trustee  for  the  creditors  and  legatees. 
Petri*  v.  Clark,  14  D.  636. 

Upon  the  decease  of  an  intestate  and  the 
granting  of  administration,  his  personal  es- 
tate, and  all  contingent  as  well  as  absolute 
interests  therein,  vest  in  his  administrator, 
including  his  bonds,  contracts,  and  choses  in 
action,  as  well  as  his  goods  and  chattels,  and 
can  be  diverted  only  by  operation  of  law,  or 
some  act  of  the  administrator.  Ladd  v. 
Wiggin,  69  D.  551. 

The  legal  title  to  a  note  given  to  one  as 
administrator  vests  at  his  death  in  his  exeo- 

*  Power  of  administrator  with  will  annexed  to 
exercise  authority  conferred  upon  executor,  see 
note,  12  D.  108, 104. 


utor,  who  may  properly  bring  suit  thereon. 
Cook  v.  Holmes,  77  D.  548. 

The  rules  of  the  common  law,  and  not  the 
statute,  govern  the  nature  of  an  executor's 
title,  when  he  acquires  possession  of  slaves 
under  a  will  executed  and  probated  in  Vir- 

S'lia,  and  subsequently  removes  to  Ala- 
ma,  where  they  are  taken  in  execution  to 
satisfy  his  individual  debt,  no  evidence  hav- 
ing been  offered  of  the  laws  of  the  state  where 
he  was  appointed.  Williamson  v.  Branch 
Bank,  42  D.  617. 

An  executor's  possession  of  property, 
other  than  that  of  his  testator,  prior  to  pro- 
bate of  will,  and  his  subsequent  possession  of 
the  same,  constitute  him  an  adverse  holder 
from  and  after  probate  of  the  wilL  Bryan 
v.  Weems,  65  D.  407. 

Until  the  statute  of  distribution,  adminis- 
trators stood  on  the  same  footing  as  execu- 
tors, or  better,  because  they  had  no  legacies 
to  pay,  with  regard  to  the  surplus  of  the  per- 
sonal estate  of  the  deceased,  after  payment 
of  all  his  debts;  that  is,  entitled  to  it  as  ab- 
solute owners.     Potts  v.  Smith,  24  D.  359. 

The  title  of  an  executor  or  administrator 
to  assets  of  the  deceased  existing  in  another 
country,  though  conferred  by  the  law  of  the 
domicile  of  the  deceased,  is  recognized  every- 
where.   Petersen  v.  Chemical  Bank,  88  D. 

The  title  of  a  testator's  executor  to  per- 
sonal property  is  fiduciary,  and  not  beneficial; 
yet  it  is  perfect  against  every  person,  except 
the  creditors  and  legatees  of  the  deceased. 
lb. 

Neither  legatees  nor  distributees  have  a 
right  of  property  in  the  goods  and  chattels  of 
the  decedent  until  the  assent  of  the  personal 
representative  is  given;  they  have  only  an 
inchoate  right  in  the  surplus  after  payment 
of  debts,  which  is  only  a  right  of  action,  the 
property  remaining  in  the  representative. 
Sneed  v.  Hooper,  5  D.  601. 

2.  To  realty. — Executors  made  trustees 
of  land  take  not  merely  a  naked  power  to 
sell,  but  the  legal  title  to  the  land.  Bom  ▼. 
Barclay,  55  D.  616. 

Title  to  land  conveyed  to  an  administrator 
vests  in  him  sub  modo  only,  and  for  the  pur- 
poses of  the  administration.  He  takes  onlv 
temporarily  for  the  benefit  of  creditors,  u 
any,  and  of  the  heirs,  and  his  right  deter- 
mines with  the  period  of  administration. 
BasterUng  v.  Blythe,  56  D.  45. 

The  administrator  and  heirs  of  a  decedent 
take  the  same  right  and  interest  in  the  de- 
cedent's estate  as  the  decedent  had.  Ken- 
nerly  v.  Sheplev,  57  D.  219. 

Title  vests  in  the  administrator  under  a 
grant  issued  to  the  intestate  after  his  death 
for  a  lot  of  state  land  previously  drawn, 
under  the  Georgia  statute  of  1813,  and  the 
administrator  may  maintain  ejectment. 
Beaver  v.  Morrison,  68  D.  486. 

A  conveyance  to  two  or  more  as  executors 
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vests  title  in  them  at  each  in  joint  tenancy. 
BamJto/UtieaT.  Msrsereau,  49  D.  199. 

An  administrator  is  entitled  to  the  posses* 
non  of  real  estate  of  which  his  intestate  died 
seised,  and  may  maintain  ejectment  against 
the  heir  at  law,  or  any  other  person  in  pos- 
session, except  the  widow  or  her  tenant, 
occupying  the  mansion  and  farm  attached, 
before  the  assignment  of  dower.  Carnall  v. 
Wilson,  76  D.  351. 

The  right  of  an  executor  or  administrator 
to  the  possession  and  control  of  the  de- 
cedent's Unds  as  assets  continues,  subject  to 
the  widow's  claim  to  dower,  eta,  until  the 
debts  are  paid  and  the  administration  closed. 
lb. 

A  naked  power  to  the  executor  to  sell 
lands  for  the  purpose  of  paying  legacies  or 
making  distribution  does  not  vest  any  title 
to  the  land  in  the  executor.  To  cut  off  the 
heir  at  law,  the  estate  must  be  devised  ex- 
pressly or  by  implication  to  another.  Clen- 
doming  v.  Lanius,  56  D.  518. 

The  legal  estate  will  be  divested  the  mo- 
ment the  executor  executes  a  power  to  sell 
lands  and  distribute  the  proceeds,  but  until 
sale  is  made,  the  heir  is  entitled  to  the  posses* 
sion  and  profits.     lb, 

X  Representative's  title  denied. —  An  ad- 
ministrator takes  no  estate,  title,  or 
interest  in  the  intestate's  realty,  in  Illinois, 
hut  simply  a  power.  BmUk  v.  McCotmell,  63 
D.  340. 

Both  real  and  personal  estate  of  the  intes- 
tate rests  in  the  heir,  under  the  California 
system,  subject  to  the  lien  of  the  adminis- 
trator for  the  payment  of  debts  and  the  ex- 
penses of  administration,  and  with  the  right 
m  the  administrator  of  present  possession. 
Beckett  v.  Scienter,  68  D.  237. 

Under  the  laws  of  California,  an  admin- 
istrator is  Tested  with  the  right  to  the 
possession  of  the  real  estate  of  his  intestate, 
as  well  as  the  personal,  and  his  duties  and 
liabilities  in  respect  thereto  are  of  the  same 
general  character. —  Walls  v.  Walker,  99  D. 
290. 

An  administrator  cannot,  under  the  Iowa 
statute,  recover  rents  of  real  estate  accru- 
ing after  the  intestate's  death,  if  heirs  exist 
who  are  competent  to  take  possession  of  the 
property.     8hawhan  ▼.  Long,  96  D.  164. 

Upon  the  death  of  the  ancestor,  his  land 
passes  to  his  heirs  or  devisees.  His  personal 
representative  takes  no  interest  in  it  beyond 
a  naked  power  to  sell  for  the  payment  of 
debts,  and  the  possession  as  well  as  the  de- 
fense of  the  title  belongs  exclusively  to  the 
heirs  or  devisees.  Chambers  v.  Wright,  93 
D.  311. 

Real  estate,  un1ess  otherwise  disposed  of, 
goes  to  the  heirs,  and  not  to  the  executor, 
and  a  mere  power  given  to  the  executor  to 
sell  real  estate  does  not  give  him  a  right  to 
the  possession  thereof ;  but  to  entitle  him 
to  such  possession,  the  land  or  its  usufruot 
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must  be  expressly  given  to  him  by  the  wOL 
Rubottom  v.  Morrow,  87  D.  324. 

Upon  the  death  of  the  devisor  the  land 
passes  directly  to  the  devisee,  and  the  ex- 
ecutor takes  no  estate  or  interest  in  it.  PaU 
ton  ▼.  Potion,  86  D.  448. 

The  title  of  an  intestate  descends  directly 
to  his  heirs,  and  does  not  vest  in  the  admin* 
istrator  as  trustee.  Walbridge  v.  Day,  83  Dt. 
227. 

The  administrator  cannot  affect  the  title 
of  heirs  to  real  estate,  descended  to  them 
from  the  intestate,  except  by  sale  author- 
ised by  order  of  court.     lb. 

An  administrator,  by  taking  a  mortgage 
on  land  of  his  intestate,  admits  some  Kind 
of  title  in  the  mortgagor;  but  if  such  ad- 
ministrator afterwards  sells  the  mortgagor's 
title  to  satisfy  the  mortgage,  he  does  not 
thereby  merge  the  legal  or  equitable  title  of 
the  heirs  in  that  of  the  mortgagor.     lb. 

An  administrator  has  no  power  to  admit 
away  the  title  of  heirs  of  his  intestate.  A 
foreclosure  of  a  mortgage,  and  sale  of  the 
property  under  execution,  will  not  have  that 
effect    lb. 

A  clause  in  a  will  directing  the  executors 
to  sell  all  the  estate  of  the  testator,  real  and 
personal,  and  distribute  the  proceeds  among 
certain  named  legatees,  vests  no  estate  in 
the  executors,  but  the  real  estate  descends  to 
the  heirs  at  law.  Loeheood  v.  StradUy,  12 
D.  97. 

The  trust  in  the  executors  to  sell  is  a  per- 
sonal confidence,  and  cannot  be  execute*!  by 
an  administrator  with  the  will  annexed.  But 
the  trust  may  be  executed  by  the  court, 
where  the  property  given  and  the  objects  to 
be  benefited  are  certain.     lb. 

An  administrator's  lien  is  presumed  to 
have  been  satisfied,  where  two  years  have 
elapsed  without  any  interference  from  him, 
ana  all  the  heirs  have  joined  in  a  convey- 
ance to  the  plaintiff;  and  the  latter  has,  un- 
der such  circumstances,  a  good  prima  fads 
title  against  a  defendant  who  shows  no  in- 
terest whatever  in  the  land.  Hubbard  v. 
Ricart,  23  D.  198. 

A  husband  who  has  received  property  as 
administrator  of  his  wife  cannot  afterwards 
deny  that  it  was  hers,  or  claim  it  by  virtue 
of  his  marital  right.  Blake  v.  Jones,  21  D. 
530. 

41.  When  the  title  Tests.  —The  per- 
sonal property  of  a  deceased  person  vests  in 
his  administrator,  on  his  appointment,  by  re- 
lation to  the  time  of  the  death.  Wonson  v. 
Sayvoard,  23  D.  691;  Babcoch  v.  Booth,  38  D. 
578.  And  makes  valid  a  payment  made  to 
such  administrator  after  such  death,  and 
prior  to  the  issuing  of  letters  of  administra- 
tion.    Priest  v.   Watkins,  38  D.  584. 

An  executor,  having  been  clothed  with  the 
commission  of  a  probate  court,  is  vested  with 
title  to  all  the  movable  property  and  rights 
of  action  which  the  deceased  possessed  at 
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the  instant  of  his  death.    PeUrmn  v.  Clicmi* 
col  Bank,  88  D.  298. 

The  estate  of  a  decedent,  in  Texas,  rests 
immediately  in  the  heirs.  But  a  qualified 
interest  is  subsequently  Tested  in  executors 
and  administrators  principally  for  the  collec- 
tion and  payment  of  credits  and  debts,  and 
at  the  completion  of  the  trust  the  property 
remaining  is  to  be  restored  to  the  heirs  as 
the  rightful  proprietors.  Fisk  ▼.  Norvcl,  58 
D.  12a 

42.  Oare  and  management  of  real 
property,  generally. — An  administrator 
who  occupies  and  uses  real  estate  of  his  in- 
testate becomes  the  tenant  of  the  estate,  and 
liable  for  the  value  of  its  use  and  occupation, 
and  if  he  makes  a  profit,  he  is  liable  for  that 
also.  If  he  sustains  a  loss,  the  loss  is  his; 
he  must,  in  any  event,  account  for  the  ren- 
tal value  of  the  land.  Walls  v.  Walker,  99 
D.  290. 

He  cannot  be  charged  with  the  rental  value 
of  land  of  the  estate  after  a  foreclosure  sale 
of  the  premises  by  the  sheriff.  From  that 
time,  the  purchaser  at  the  sale  is  entitled 
to  the  value  of  the  use  and  occupation. 
/&. 

An  administrator  need  only  adopt  inch 
precautions  against  loss  of  property  by  fir* 
aa  prudent  men  are,  under  similar  circum- 
stances, accustomed  to  exercise;  and  there- 
fore, where  it  appeared  that  mill-owners 
were  not  accustomed  to  insure,  — held,  that 
an  administrator,  receiving  a  mill  as  part  of 
his  decedent's  estate,  was  not  liable,  on  its 
loss  by  fire,  for  failure  tc  insure.  Rubottom 
v.  Morrow,  87  D.  324. 

He  cannot  pay  out  money  of  the  estate  to 
remove  encumbrances  from  the  property, 
unless  the  intestate  was  bound  to  pay  the 
money;  although  a  court  of  chancery  might 
authorize  the  expenditure  to  prevent  a  sacri- 
fice.   Estate  of  Knight,  73  D.  631. 

An  assignment  of  a  mortgage  made  to  ad- 
ministrators of  an  estate,  and  not  to  them 
personally,  is  presumed,  in  the  absence  of 
countervailing  proof,  to  have  been  made 
upon  a  consideration  paid  by  the  estate. 
Flwk  v.  Eager,  91  D.  132. 

An  executor's  control  does  not  terminate 
with  the  possession  of  the  tenant  for  life,  but 
after  her  death  he  may  take  possession  of 
the  estate,  with  its  increase,  and  administer 
it  in  accordance  with  the  will,  and  for  this 
purpose  the  court  of  ordinary  has  jurisdic- 
tion.    Smith  v.  Cranberry,  99  D.  464. 

The  personal  representative  of  a  fraudu- 
lent vendor,  who  remained  in  possession  of 
the  property  until  the  time  of  his  death,  can, 
because  of  the  non-delivery,  set  up  the  fraud 
for  the  benefit  of  creditors,  and  thus  avoid 
the  sale.     Hunt  v.  BuUerworth,  73  D.  223. 

An  executor  or  administrator  cannot  im- 
peach the  deed  of  his  testator  or  intestate  for 
fraud,  except  in  case  of  the  non-delivery  of 
the  fraudulent  gift  or  deed  to  the  donee.  lb. 
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48.  Leases  and  contracts  relating  to 
land.  — The  administrators  of  the  vendee  in 
a  contract  for  the  sale  of  land  can  assign  the 
contract,  or  compel  its  performance,  without 
the  consent  of  the  heirs.  Champion  v.  Brown, 
10  D.  343. 

The  administrator  of  a  deceased  tenant  is 
personally  liable  on  a  covenant  in  the  lease 
to  pay  assessments,  etc,  as  an  assignee, 
where  he  receives  the  rents  and  profits  after 
his  intestate's  death,  and  need  not  be  named 
as  executor,  though  in  certain  special  oases 
he  may  defend  in  part,  as  by  showing  that 
there  are  no  assets,  and  that  the  land  is 
worth  less  than  the  sum  due;  but  this  is 
strictly  matter  of  defense.  Matter  ofQallo- 
way,  34  D.  209. 

44.  Purchases  of  land.  —  W.  and  EL 
were  administrators  appointed,  in  the  state 
of  Michigan,  of  the  estate  of  B.  They  and 
another  party  agreed  to  purchase  lands  in 
Illinois,  "owned,  or  pretended  to  be  owned,** 
by  such  estate  and  a  hank,  and  to  pay  a  prioe 
therefor  to  be  measured  by  the  price  paid  to 
the  bank.  Held,  1.  That,  whether  the  estate 
had  title  or  not,  the  contract  to  purchase  was 
one  that  a  trustee  of  the  estate  could  not  law- 
fully make;  but  2.  That  the  letters  of  ad- 
ministration issued  in  Michigan  gave  the 
administrators  no  oontroi  over  lands  in  Il- 
linois, and  that  the  contract  was  not  in  fraud 
of  their  duty  as  trustees,  and  could  be  en- 
forced against  them.  Sheldon  v.  Rice,  18  R. 
136. 

46.  Mortgages  of  land.  —  An  admin- 
istrator has  no  authority  to  mortgage  the 
decedent's  real  estate  to  extinguish  the 
mortgagee's  dower  right  in  other  portions; 
and  the  mortgagee  cannot  assert  a  claim  in 
the  mortgaged  premises  against  the  credi- 
tors of  the  estate,  unless  it  appears  that  some 
portion  of  the  avails  of  the  sale  of  her  dower 
right  has  been  actually  paid  over  to  such 
creditors.    (Trees  v.  8argeant,  66  D.  88. 

Executors  have  no  power  to  redeem  mort- 
gages out  of  the  state  in  which  they  are  ap- 
pointed.   Haven.  ▼.  Foster,  19  D.  363. 

Authority  in  the  executor  to  manage  end 
oontroi  the  estate  in  his  discretion,  and 
"sell,  exchange,  and  dispose** of  it,  includes 
the  power  to  mortgage.  Faulk  v.  DaskieU, 
60  ft.  642.  Contra,  Stokes  v.  Payne,  38  R. 
340;  Price  ▼.  Courtney,  66  R.  453. 

46.  Sales  of  land,  generally.*— An 
executor  or  administrator,  at  common  law, 
could  not  sell  the  real  estate  of  the  deceased 
for  the  payment  of  his  debts  unless  expressly 
charged  for  that  purpose.  Such  real  estate 
descended  to  the  heir  of  the  deceased.    Tick* 

nor  v.  Harris,  40  D.  186. 

The  personal  representative  of  a  testator 
or  intestate  has  no  interest  in  the  real  estate 
of  the  deceased,  and  no  power  to  sell  it,  un- 
less authorized  to  do  so  by  an  order  of  the 
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proper  court  made  in  exercise  of  the  juris- 
diction conferred  by  statute.  While  v.  Beard, 
30  D.  552. 

The  existence  of  such  an  order  mast  ap- 
pear as  a  matter  of  record,  and  cannot  be 
proven  in  any  other  way.  Oofortk  v.  Long- 
worth,  19  D.  588. 

A  bona  fide  purchaser  from  an  executor 
having  no  power  to  sell  acquires  no  title. 
Worthy  v.  Johnson,  52  D.  399. 

A  sale  of  land  by  two  of  four  executors  is 
good,  if  the  others  did  not  accept.  Miller 
v.  Whit*,  1  D.  591. 

An  administrator  may  in  New  Hampshire 
sell  lands  under  a  license,  for  the  payment 
of  debts  of  a  deceased  person,  whether  the 
estate  be  solvent  or  insolvent.  OoodaU  v. 
MarnhaU,  35  D.  472. 

47.  Sales  of  land  under  power  in 
wilL  —  1.  Construction.  — Under  a  clause  of  a 
will  devising  twenty-five  acres  of  a  tract  of 
land,  and  directing  that  "all  the  remainder 
of  said  woodland  (that  is,  one  half  of  it) " 
be  sold  and  the  proceeds  divided  among  tes- 
tator's heirs,  "and  the  balance  "  to  the  tes- 
tator's granddaughter,  the  executors  should 
sell  one  half  of  the  remainder  of  the  land, 
after  setting  apart  the  twenty-five  acres  first 
devised,  and  divide  the  proceeds  among  those 
who  are  entitled  at  the  time  of  his  death  to 
daim  from  the  testator  under  the  statute  of 
distributions.  BrotJters  v.  Cartwright,  64  D. 
563. 

Executors  have  a  power  coupled  with  an 
interest,  so  as  to  vest  in  them  the  fee,  where 
they  are  given  by  the  will  "full  and  com- 
plete power  as  I  myself  possess,  to  dispose 
of  all  my  estate,  real,  personal,  and  mixed, 
in  the  way  and  manner  which  they  may 
think  beet  calculated  to  carry  into  effect  all 
the  purposes  specified,"  especially  when  re- 
gard is  had  to  other  parts  of  the  will.  Wil- 
liams r.   Veach,  49  D.  453. 

A  power  of  sale  contained  in  a  will,  au- 
thorizing the  executors  to  sell  all  the  testa- 
tor's "fast  estate,"  does  not  embrace  lands 
sold  under  contract  by  the  testator,  the  pur- 
ebase-money  being  unpaid,  and  the  title  still 
remaining  in  him.  The  vendor's  interest  in 
such  a  case  is  a  right  to  the  money  due  on 
the  contract,  which  is  not  "fast  estate,"  but 
personal.     Lewis  v.  Smith,  61  D.  706. 

A  power  vested  in  an  executrix  to  sell 
realty  "as  she  shall  deem  expedient,  for  the 
best  interest  of  the  legatees,  etc.,  is  a  gen- 
eral power  in  trust,  in  which  she  has  no  in- 
terest.    Russell  v.  Russell,  93  D.  540. 

A  testator  devised:  "That  all  my  lands 
shall  be  sold  as  soon  as  convenient  after  my 
decease,  either  at  public  or  private  sale,  as  in 
discretion  it  jnay  nest  suit,  and  I  do  hereby 
empower  mjr  executors  to  make  good  and 
lawful  deeds  for  the  same."  The  surviving 
executor,  fourteen  years  after  the  death  of 
the  testator,  sold  the  land.  Held,  that  the 
executor  had   no  power  to  sell;  the  power, 
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not  being  coupled  with  an  interest,  did  not 
survive  to  the  executor.  Cain  v.  McCann,  4 
D.  384. 

The  fee  passes  to  the  heirs,  until  a  sale  by 
the  executors,  under  a  provision  in  a  will 
that  all  the  testator  s  lands  shall  be  sold,  and 
after  payment  of  the  debts  the  proceeds 
shall  be  divided  between  the  heirs.  Thom- 
son v.  Gaillard,  45  D.  776. 

2.  By  implication.*  —  Power  of  sale  is 
given  by  implication  to  an  executor,  where 
the  testator,  having  a  right  to  dispose  of  his 
realty,  directs  something  to  be  done  by  the 
executor,  which  necessarily  implies  that  the 
realty  is  to  be  first  sold.  Going  v.  Emery,  26 
D.  645. 

A  direction  to  the  executor  to  "  collect " 
and  "pay  over**  to  certain  persons,  in  trust 
for  charitable  purposes  for  which  a  bequest 
is  made,  the  residue  of  the  testator's  realty 
and  personalty,  "without  sacrificing  too 
much  by  forcing  the  sale  thereof,"  etc.,  gives 
the  executor  a  power  to  sell,  by  implication. 
76. 

An  executor  takes  power  of  sale  by  impli- 
cation, where  a  testator  directs  his  estate  to 
be  sold  for  certain  purposes,  without  declar- 
ing by  whom  the  sale  shall  be  made,  pro- 
vided the  proceeds  are  distributable  by  the 
executor.     Rankin  v.  Rankin,  87  D.  205. 

Power  to  sell  is  incident  to  the  office  of 
executor  without  directions  to  that  effect  in 
the  will.  If  the  will  authorizes  or  directs  a 
sale,  a  fortiori  he  is  empowered  to  sell;  in- 
deed, he  has  no  discretion;  he  is  bound  to 
sell;  the  will  is  the  law  of  the  trust  and  the 
measure  of  his  obligations.  Bond  v.  Zeigler, 
44  1).  656. 

A  bequest  of  an  annuity  payable  out  of 
lands  gives  the  executor  a  power  to  dispose 
of  the  lands,  by  sale  or  otherwise,  adequate 
to  the  performance  of  the  bequest.  Ex  parte 
ElUoU,  34  D.  572. 

Where  one  claims  snd  holds  lands  through 
an  executor,  and  such  lands  are  co-extensive 
with  the  grant  to  the  deceased,  the  authority 
of  the  executor  to  convey  will  be  presumed 
without  the  production  of  the  wilL  JIcCul- 
lough  v.  Wall  53  D.  715. 

Where  no  express  power  is  given  to  execu- 
tors tc  sell  lands,  a  power  will  not  be  implied 
from  the  mere  charge  of  debts  upon  the 
lands.      Will  of  Fox,  11  R.  751. 

An  administrator  with  the  will  annexed 
has  no  implied  authority  to  execute  a  power 
given  by  the  will  to  the  executor  to  sell  land. 
Hodgin  v.  Toole,  59  R.  435. 

3.  Execution  of.  —  License  to  sell  is  un- 
necessary, where  an  executor  has  a  power  of 
sale  under  the  will.  Going  v.  Emery,  26  D. 
645. 

A  sale  by  an  executor  or  administrator 
must  be  made  according  to  law,  when  made 

*  8ee  exhaustive  note  on  when  executors  and 
other  trustees  are  vested  with  power  of  sale  by 
implication,  87  D.  2W-.47. 
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fn  pursuance  of  decedent's  will.  OeUtrop  v. 
Moore,  59  D.  254. 

An  executor  cannot  delegate  to  an  agent 
discretionary  power  to  sell  lands.  Newton  v. 
Branson,  67  D.  89. 

He  cannot*  as  executor  merely,  convey 
lands  in  another  state,  but  may  do  so  in  vir- 
tue of  a  power  given  in  the  will;  and  in  so 
doing,  he  acts  as  donee  of  a  power,  and  not 
under  an  authority  conferred  by  the  surro- 
gate,   lb. 

A  contract  for  the  sale  of  land  of  the  estate 
made  by  another  than  the  executor,  who  has 
power  to  sell  lands,  is  made  valid  when  the 
executor  ratifies  it,  with  full  knowledge  of 
the  facts,  since  in  ratifying  he  exercises  the 
discretionary  powers  of  his  personal  trust. 
fb. 

Executors  have  power  to  sell  land  of  the 
testator  without  a  decree  of  a  court  of  equity, 
where  the  testator  directs  the  land  to  be 
sold,  and  the  proceeds  to  be  distributed  to 
certain  persons,  without  declaring  by  whom 
the  sale  shall  be  made;  for  such  disposition 
is  to  be  regarded  as  a  bequest  of  a  fund  dis- 
tributable to  the  legatees  by  the  executors, 
who  therefore  take  by  implication  the  power 
to  sell  the  land  and  convert  it  into  money 
without  a  decree  of  court.  Rankin  v.  Rankin, 
87  D.  205. 

A  power  of  sale  given  by  will  to  an  execu- 
tor, as  provided  by  statute,  can  be  exercised 
by  the  executor  alone,  and  not  by  an  admin- 
istrator with  the  will  annexed;  and  a  sale 
made  by  the  latter  under  the  provisions  of 
the  will  transfers  no  title.  Tippett  v.  Mac, 
94  D.  313. 

A  sale  of  real  estate  by  the  administrator 
de  bonis  non  cum  testamento  annexo,  after  expi- 
ration of  a  year,  is  as  effectual  as  if  made  by 
the  executors,  who  had  the  power  to  sell 
under  a  will  which  directed  a  sale  by  the 
executors  "so  that  it  be  within  one  year" 
after  the  death  of  the  testator.  The  pro- 
vision is  only  directory,  and  not  a  condition 
precedent.  Shatter  and  Ebting's  Appeal,  82 
D.  552. 

A  power  vested  in  the  executrix  to  sell  "  as 
she  may  deem  most  expedient,  and  for  the 
best  interests  of  the  legatees,"  etc.,  is  not 
well  executed  by  the  conveyance  to  one  of 
the  legatees  of  a  portion  of  the  real  estate 
of  the  testator  in  payment  of  a  debt  due 
from  the  teste  tor  to  the  legatee.  Russell  v. 
Russell,  93  D.  540. 

An  executor  under  a  power  in  the  will  may 
convey  whatever  title  the  testator  himself 
has  to  his  effects.  Bond  v.  Zeigler,  44  D.  656. 

A  power  in  a  will  to  sell  all  the  estate  of 
the  testator  does  not  authorize  the  execu- 
tor to  sell  after-acquired  lands.  Meador  v. 
Sorsby,  36  D.  432. 

A  power  given  by  a  will  to  the  executor* 
to  sell  real  estate  survives  if  it  be  coupled 
with  a  legal  or  equitable  interest  in  the  estate 
or  with  a  trust,  the  execution  of  which  de- 
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pends  upon  the  sale.  Osgood  v.  Franklin,  7 
D.  513. 

A  power  to  dispose  of  lands  is  exhausted 
bv  a  disposition  of  the  lands  in  consideration 
of  ground-rent,  and  the  right  to  release  the 
rent  is  in  him  in  whom  the  estate  therein  is 
vested,  not  in  the  person  who  executed  the 
power.     Ex  parte  Elliott,  34  D.  572. 

The  estate  vests  in  the  heir  at  law  before 
a  sale  by  the  executor  under  a  power  to  sell, 
and  pay  over  the  proceeds  to  particular  per- 
sons, but  is  divested  by  the  sale,  and  the 
proceeds  then  stand  upon  the  same  footing 
as  a  legacy  of  personalty.  Ooing  v.  Emery, 
26  D.  645. 

48.  Sales  of  land  under  statutory 
authority.  —  The  power  of  the  legislature 
to  provide  for  the  sale  of  the  property  of  a 
decedent  to  pay  his  debts  is  unquestionable. 
Kibln/  v.  C/titwood,  16  D.  143. 

Special  acts  authorizing  the  sale  of  the 
lands  of  infant  heirs  to  pay  the  debts  of  their 
ancestor  are  constitutional.*   lb. 

A  private  act  empowering  the  administra- 
tor to  sell  the  decedent's  land  is  not  uncon- 
stitutional. Williamson  v.  Williamson,  41  D. 
636. 

The  provisions  of  a  private  act  empower- 
ing an  administrator  to  sell  the  decedent's 
land  are  as  imperative,  and  require  as  entire 
obedience,  as  those  of  the  general  law  in 
ordinary  cases.     lb, 

A  special  act  authorizing  the  sale  of  cer- 
tain realty  of  the  decedent,  so  as  to  hasten 
its  improvement  and  increase  the  value  of  the 
residue,  and  providing  that  the  proceeds  shall 
be  assets  in  the  administrator's  hands,  to  be 
disposed  of  according  to  law,  is  valid.  Chan- 
dler v.  Douglass,  44 1).  732. 

The  Georgia  act  of  December  21,  1829, 
prescribing  requirements  in  executors'  sales, 
applies  only  to  cases  where  the  will  gives  no 
instructions  whatever  as  to  the  sale  of  the 
property.     Bond  v.  Zeigler,  44  D.  656, 

A  statute  authorizing  an  administrator  to 
convey  lauds  of  his  intestate  must  be  strictly 
complied  with,  in  order  to  divest  the  heirs  of 
the  decedent  of  their  title.  Doe  v.  Header* 
son,  48  D.  216. 

Where  an  administrator  sells  and  conveys 
land  pursuant  to  a  special  act  of  the  legisla- 
ture, the  deed  is  valid,  notwithstanding  the 
fact  that  the  land  is  in  the  possession  of  an* 
other,  who  took  possession  with  the  admin* 
istrator's  consent.  Herbert  v.  Herbert,  12  D. 
192. 

49.  Obtaining  leave  to  sell.  —  A  sale  of 
land  in  another  state,  without  an  order  of 
court,  will  not  be  held  invalid,  it  not  appear- 
ing that  such  order  was  required  by  the  laws 
of  the  state  where  the  sale  was  made.  Bran- 
nan  v.  Oliver,  19  D.  37. 

50.  The  bond.  —  Where  an  administra- 
tor has  failed  to  give  a  bond,  with  the  con- 
ditions prescribed  by  the  terms  of  the  act 
empowering  him  to  sell,  the  sale  is  void. 


WWSammm  v.  WUBamson,  41  D.  636.  Ooli- 
tes, Wyman  v.  Campbell,  31  D.  677. 

Where  the  statute  requires  an  adininistra- 
tor  to  give  a  bond,  upon  toe  sale  by  him  of 
the  lands  of  hia  intestate,  conditioned  to 
apply  the  proceeds  of  the  sale  in  the  same 
way  that  the  lands  would  have  gone,  his 
emission  to  gire  such  bond  renders  the  sale 
void.     Carrie  v.  Stewart,  61  D.  500. 

The  bond  given  by  an  administrator  before 
sale  of  his  intestate  s  real  estate  must  be  ap- 
proved, in  writing,  by  the  nidge  of  probate. 
Bat  where  the  evidenoe  fails  to  show  affirm* 
strvely  that  the  bond  was  so  approved,  and 
the  contrary  does  not  appear,  if  the  record 
shows  that  all  the  other  steps  required  by 
law  were  accurately  taken;  if  the  law  required 
the  bond  to  be  approved  by  the  judge  before 
it  eould  be  legally  filed,  and  the  bond  was  in 
fact  filed;  if  the  sale  was  a  public  one,  and 
the  purchaser  immediately  entered  under  his 
deed,  and  has  held  undisturbed  possession 
for  more  than  twenty  yean,  —  the  law  will 
authorise  the  conclusion  that  all  was  done 
that  was  required  to  give  such  purchaser  a 
perfect  title.     Austin  v.  Austin,  79  D.  597. 

51.  Conduct  of  the  sale, —Sales  bv 
executors  are  judicial,  and  the  contract  with 
the  bidder  need  not  be  signed  by  the  parties. 
Hatted  v.  Guy,  70  O.  643. 

An  administrator  may  employ  a  by-bid- 
der, and  the  sale  cannot  be  avoided  on  that 
Around,  when  the  employment  of  such  bid- 
der is  with  the  bona  fide  intention  of  prevent- 
ing a  sacrifice  of  the  property,  and  not  for 
the  purpose  of  enhancing  the  price  above  its 
true  value,  and  where  the  purchaser  is  not 
thereby  induced  to  bid  more  than  the  prop- 
erty is  worth,  Reynold*  v.  Deckaums,  76  D. 
101. 

An  administrator  should  first  protect  the 
interests  of  creditors,  by  using  every  effort 
to  make  the  property  in  his  charge  sell  at 
the  best  price*  Pearson  v.  Horeland,  45  D. 
319. 

52.  Validity  of  the  sale.  —  An  admin- 
istrator's or  executor's  sale  is  void  unless  the 
provisions  of  the  statute  are  strictly  pursued. 
Worten  v.  Howard,  41  0.  607. 

The  authority  to  sell  must  be  striotly  pur- 
sued, and  the  formalities  prescribed  by  the 
order  of  sale  must  be  carefully  observed. 
Wyman  v.  Campbell,  31  D.  677. 

The  rule  of  equity  is  to  discountenance 
bargains  of  hazard.  Henoe,  if  an  agreement 
of  sale  by  an  executor  be  equivocal,  the  court 
should  be  inclined  to  consider  it  a  sale  by 
the  acre,  and  not  by  the  tract,  it  being  a 
dangerous  principle  that  executors  or  other 
fiduciaries  should  take  upon  themselves,  by 
means  of  bargains  of  hazard,  to  jeopardise 
the  interests  confided  to  their  care.  Nelson 
v.  Carrington,  6  D.  519. 

Parol  evidenoe  is  admissible  to  show  that 
an  executor's  sale  was  private,  and  not  pub- 
he,  as  required  by  statute,  where  his  return 
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does  not  show  that  the  sale  was  made  aocord- 
ing  to  the  statute.  Wortcn  v.  Howard,  41  D. 
607. 

58.  Collection  of  purchase-money.  — 
Where  the  purchaser  at  an  administrator's 
sale  refuses  to  complete  the  purchase  accord* 
ing  to  the  terms  of  the  sale,  by  executing  a 
bond  for  the  payment  of  the  purchase  price, 
the  administrator  may  resell  the  property, 
and  hold  the  original  purchaser  responsible 
for  the  difference  between  his  bid  and  the 
diminished  purchase  price  obtained  at  toe 
resale.    Mount  v.  Brown,  69  D.  862. 

An  administrator  cannot  treat  the  sale  te 
a  purchaser,  who  refuses  to  complete  the 
purchase,  as  valid,  and  sue  him  lor  the  amount 
of  his  bid.    lb. 

The  administrator's  suit  (or  a  deficiency 
in  the  purchase  price  obtained  at  a  resale 
against  a  purchaser  at  the  first  sale  who  re* 
fuses  to  fulfill  his  bid  need  not  be  delayed 
until  the  expiration  of  the  term  of  credit 
allowed  by  tne  terms  of  the  first  sale.     lb. 

An  administrator  who  has  agreed  By  parol 
to  convey  to  another  a  tract  of  land  when 
the  purchase-money  is  all  paid  may  sue  and 
recover  any  installment  thereof  that  may  be 
due,  without  having  made  or  tendered  a 
conveyance  of  the  title,  the  vendee  being  in 
possession.     WkUe  v.  Beard,  90  D.  652. 

The  right  of  such  representative  to  recover 
the  purchase-money  agreed  to  be  paid  the 
deceased  for  the  conveyance  of  a  tract  of 
land,  where  there  has  been  a  part  perform* 
anee  by  the  delivery  of  possession,  is  founded 
upon  the  agreement  which  shows  that  the 
deceased  intended  to  convert  his  interest  in 
the  land  into  personal  property,  and  also  be* 
cause,  there  having  been  a  part  performance, 
and  no  subsequent  default,  a  specific  execu- 
tion of  the  agreement  may  be  had.    lb. 

Where  the  administrator  fails  to  take 
notes  or  security  for  the  purchase-money  on 
the  sale  of  land,  this  does  not  entitle  the  heir, 
on  non-payment  of  the  purchase-money,  te 
recover  the  land  itself;  but  recovery  of  the 
purehase-money  from  the  purchaseror  the 
administrator  would  seem  to  be  the  extent 
of  the  relief  to  which  the  estate  or  heir 
would  be  entitled  in  such  case.  Oiddings  v. 
Steele,  91  D.  336. 

In  an  action  for  the  purchase-money,  an 
administrator  cannot  be  held  personally 
liable  to  answer  in  damages  for  misrepre- 
sentations made  by  him  as  to  the  property 
of  the  estate  sold  by  him.  Thompson  v. 
Hunger,  65  D.  176. 

64.  Application  of  proceeds  of  sale. 
— The  proceeds  of  the  sale  of  land  directed 
by  a  will  to  be  sold  for  the  payment  of  debts 
are  equitable  assets,  and  should  be  distrib- 
uted among  all  the  creditors  pari  passu. 
Nimmo  v.  Com.,  4  D.  488. 

As  a  general  rule,  a  purchaser  from  an  ex- 
ecutor is  not  bftund  to  see  to  the  application 
of  the  purchase- money.     Pttrie  v.  Clark,  14 
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D.  636.  Where,  however,  a  trust  is  created 
for  the  payment  of  specific  debts,  or  for 
a  special  object,  the  purchaser  is  bound  to 
look  to  its  application.  Bond  v.  Zeigler,  44 
D.  656.  Bat  where  the  charge  on  land  by 
will  is  for  the  payment  of  debts  in  general, 
the  purchaser  is  not  so  bound.  Meets  v. 
Thompson,  56  D.  134. 

55.  Confirming  the  sale.  —  A  probate 
oourt  ha«  no  power  to  confirm  the  private 
sale  of  realty  of  a  decedent,  and  an  order  to 
that  effect  is  void,  and  oannot  divest  the 
court  of  its  rightful  power  to  order  a  public 
sale  of  the  land;  and  if  by  a  second  aecree 
it  does  so,  such  decree  will  not  be  held  void 
on  collateral  attack,  because  of  the  inconsist- 
ency between  the  first  and  second  decrees. 
Stuart  v.  Allen,  76  D.  551. 

56.  Setting  aside  the  sale.  —  An  ac- 
count should  be  directed,  in  a  suit  to  set 
aside  an  administrator's  sale,  by  an  heir  at 
law,  against  the  administrator  and  those 
claiming  under  the  sale;  and  if  the  sale  is 
set  aside,  the  purchasers  should  be  charged 
with  a  reasonable  rent  and  interest,  and  will 
be  credited  with  the  value  of  permanent  and 
valuable  improvements,  provided  they  do 
not  exceed  the  aggregate  value  of  the  rents. 
Williamson  v.  Williamson,  41  D.  636. 

57.  Purchase  by  representative  at 
his  own  sale.*—  1.  Right  denied.  —  A  pur- 
chase by  an  executor  or  administrator  of  the 
property  of  the  estate  is  void,  although  the 
sale  is  public,  necessary,  fair,  and  for  a  full 
price,  and  assented  to  by  those  interested. 
Ryden  v.  Jones,  9  D.  660;  Often  v.  Sergeant, 
56  D.  88;  Dwight  v.  Blachmar,  57  D.  130; 
Pearson  v.  Moreland,  45  D.  319.  The  ques- 
tion of  interest  or  fairness  cannot  be  con- 
sidered, inasmuch  as  suoh  sales  are  void. 
Dwight  y.  Blachmar,  57  D.  130. 

The  purchase  of  land  sold  by  one's  self 
as  executor  or  administrator  is  a  violation  of 
his  duty  as  trustee,  and  entitles  the  cestui 
que  trust  to  redress  in  a  oourt  of  equity.  Bai* 
lew  v.  Robinsons,  42  D.  540. 

The  eestuis  que  trust  are  entitled,  if  they 
so  elect,  to  the  benefit  of  the  purchases. 
Fellows  v.  Fellows,  15  D.  412. 

An  executrix  cannot  become  a  purchaser, 
through  her  agent,  at  a  sale  of  the  property 
of  the  estate  in  her  charge.  Scott  v.  Gorton, 
83  D.  576. 

The  husband  cannot  be  a  purchaser  at  a 
sale  of  the  property  of  an  estate  of  which 
his  wife  is  acting  as  executrix,     lb. 

A  partnership  of  which  an  executor  is  a 
member  cannot  purchase  at  a  sale  made  by 
him  in  his  official  capacity.  Harrod  v.  Nor* 
ris,  13  D.  350. 

An  administrator  is  the  trustee  of  his  de- 
cedent's estate,  and  as  such  cannot  purchase 
part  of  decedent's  real  estate  at  a  sheriff's 
sale  for  himself  or  for  another,  even  though 

*  See  note  on  purchases  by  representatives  at 
their  own  sales,  12  D.  au,  86. 


it  be  sold  on  an  execution  in  his  favor, 
before  he  assumed  the  trust,  and  although 
it  may  appear  that  he  used  efforts  to  make 
the  property  sell  for  the  best  possible  price, 
and  the  heirs  may  have  such  sale  set  aside 
without  showing  fraud,  or  that  the  adminis- 
trator made  any  advantageous  bargain.  Afar- 
tin  v.  Wyneoop,  74  D.  209. 

The  sale  of  a  slave  by  an  executor,  not  ne- 
cessary for  the  payment  of  debts  due  from 
the  estate,  and  subsequent  purchase  by  the 
executor  of  the  slave,  passes  no  title  to  the 
executor,  and  he  is  bound  to  surrender  him 
for  distribution,  and  to  account  for  his  hire 
and  for  interest  thereupon,  in  like  manner  as 
if  he  had  hired  him  out  and  collected  the 
hire.    Rosser  v.  Depriest,  50  D.  94. 

The  purchase  by  an  executrix  at  a  sale  of 
the  property  of  the  estate  under  her  charge, 
unless  the  sale  be  for  the  purpose  of  parti- 
tion, is  null  and  void.    Scott  v.  Gorton,  33  D. 

57a 

The  sale  is  an  absolute  nullity,  and  cannot 
derive  any  validity  from  a  subsequent  rati- 
fication by  those  interested  in  the  estate,  so 
as  to  affect  rights  which  have  accrued  to 
others,  who  are  not  parties  to  the  ratifica- 
tion.   76. 

An  executor,  charged  with  the  sale  of 
lands  to  pay  debts,  may  not  purchase  such 
lands  for  himself  on  execution  sale  against 
the  testator.    Marshall  v.  Carson,  48  R.  319. 

2.  Such  purchase  subject  to  trusts.  —  An  ex- 
ecutor purchasing  at  his  own  sale  under 
power  in  a  will  takes  the  estate  subject  to 
the  trusts  to  which  it  was  liable  before  the 
sale.     Bruch  v.  La$u%  21  D.  458. 

The  creditors  may  pursue  their  remedy 
against  the  executors,  and  sell  the  land  oa 
judgment  and  execution,  notwithstanding 
such  sale,    lb* 

The  devisees  and  heirs  may  validate  such 
a  sale  by  accepting  their  respective  shares 
of  the  purchase-money  with  Knowledge  of 
the  facts,  but  such  affirmance  does  not  affect 
the  rights  of  creditors.    lb. 

Upon  the  sale  of  land  by  an  executor  te 
himself,  the  cestui  que  trust  may  obtain  a  re- 
sale at  a  proper  upset  price,  but  he  cannot 
subject  the  trustee  to  payment  of  the  sup- 
posed value  of  the  land  at  the  time  of  tale, 
Bailey  v.  Robinsons,  42  D.  540. 

Depreciation  in  the  value  of  the  land  will 
not  change  the  rule  as  to  the  sale  of  land  by 
an  executor  to  himself.    76. 

Where  an  administrator,  through  another 
person,  purchases  at  a  sale  made  by  himself, 
under  an  order  of  the  probate  court,  land  of 
his  intestate,  which  u  subsequently  con- 
veyed to  him  by  such  person,  the  heir  re- 
tains such  an  equitable  interest  in  the  land 
as  may  be  assigned,  and  the  assignee  may 
maintain  an  action  against  the  administrator 
to  enforoe  the  trust.  Boyd  v.  Blankman,  87 
D.  146. 

The  heir  retains  equitable  title  to  land  of 
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the  intestate  purchased  by  the  administrator, 
through  another  person,  at  a  sale  thereof 
made  by  him  under  an  order  of  the  probate 
court,  and  the  heir's  deed  conveys  such 
equitable  title,  although  the  legal  title  is 
held  by  the  administrator  in  trust.  And  the 
execution  of  such  deed  is  evidence  of  the 
heir's  intention  to  disaffirm  the  sale.     lb. 

Until  the  heir  affirms  a  sale  by  the  admin- 
istrator of  land  of  the  intestate,  at  which  he 
himself,  per  kUcrpositam  personam,  became 
the  purchaser,  the  relation  of  trustee  and 
etttm  que  trust  between  them  is  not  shifted 
from  the  land  to  the  proceeds  of  the  sale  of 
it    lb. 

3.  Right  recognked.  — An  administrator 
may  purchase  at  his  own  sale,  and  the  same 
tt  not  per  se  void,  but  it  is  prima  facie,  valid 
it  appearing  that  the  sale  was  public,  and 
that  there  nad  been  no  unfairness  in  the 
suae.     Brarman  v.  Oliver,  19  D.  37. 

A  purchase  by  an  administrator  at  his  auo- 
tion  sale  of  realty  of  tjie  deceased  will  not 
be  held  void  at  law  where  no  repayment  has 
been  made  or  tendered  of  the  purchase- 
money,  and  no  express  or  actual  fraud  is 
shown.  But  by  a  proper  proceeding  in 
equity,  snob  sales  will  always  be  set  aside. 
Ttadd  v.  Litchfield,  90  D.  207. 

One  of  several  administrators  may  pur- 
chase at  a  sale  of  real  estate  made  by  them, 
■abject,  however,  to  the  power  of  disaffirm- 
ance in  the  heirs  or  creditors.  But  the  other 
bidders  at  the  sale  cannot  disaffirm  the  sale 
to  such  administrator,  and  a  bid  made  by 
him  may  be  bona  fide*  Pennodf*  Appeal  53 
D.  561. 

An  administrator  purchasing  at  his  own 
tale  cannot  ask  the  aid  of  equity  to  confirm 
his  title,  if  his  purchase  was  made  under 
circumstances  which  imply  moral  turpitude; 
relief  being  granted  in  such  case  only  on  the 
ptmnd  that  in  purchasing  he  acted  in  good 
faith  and  for  the  benefit  of  his  trust.  MuU 
ford  v.  Minch,  64  D.  472. 

Heirs  cannot  repudiate  a  sale  made  by  an 
administrator  to  himself,  unless  they  elect  to 
do  so  within  a  reasonable  time;  and  a  delay 
of  four  years,  by  persons  sui  juris,  is  a  delay 
for  an  unreasonable  time,  Flanders  v. 
Fkndrrs.  68  D.  523. 

An  administratrix  cannot  avoid  a  purchase 
made  at  her  own  sale,  when  the  cestui  que 
Inst  is  satisfied  with  it;  the  right  to  avoid 
toco  purchase  belongs  to  the  cestui  que  trust 
•lone.    MeClure  v.  Miller,  21  D.  522. 

An  executor  will  not  be  relieved  in  equity 
from  a  purchase  made  by  him  at  a  sale  of 
lands  of  the  estate  by  himself  and  co-execu- 
tors, under  a  mistake  of  law  as  to  the  power 
*i  tale  conferred  upon  them  by  the  will. 
DUi  v.  Shahan,  60  D.  540. 

An  administrator  de  bonis  non  is  not  es- 
topped from  purchasing  a  title  from  the  heirs 
of  bis  intestate  by  the  former  administrator 
having  foreclosed  a  mortgage  and  procured  a 


sale  of  the  premises  to  pay  a  debt.    Watbridge 
v.  Day,  83  JD.  227. 

Any  misrepresentations  as  to  the  character 
of  the  title  Bold  by  the  original  administra- 
tor, can  only  harm  him  individually,  and 
does  not  operate  against  his  successor.    lb. 

A  executor  may  purchase  at  a  foreclosure 
sale  under  a  mortgage  taken  bv  him  on 
behalf  of  the  estate,  and  it  is  his  duty  to  do 
so  to  prevent  a  sacrifice  of  the  property,  and 
he  may  hold  the  land,  for  the  benefit  of  the 
estate,  until  it  can  be  sold  for  a  fair  price, 
Clark  v.  Clark,  35  D.  676. 

8tatntorv  provisions  authorizing  executors 
and  administrators  to  make  sales  of  property 
must  be  complied  with  in  every  essential  di- 
rection, otherwise  the  interest  of  heirs  and 
creditors  will  not  be  precluded.  And  al- 
though this  rule  may  be  somewhat  relaxed 
in  favor  of  innocent  purchasers,  it  will  oper- 
ate with  full  force  against  executors  and  ad- 
ministrators purchasing  at  their  own  sales, 
and  against  those  subsequently  deriving 
title  from  them  through  an  execution  sale. 
Worthy  v.  Johnson,  62  D.  399. 

An  administrator  who  has  recovered  judg- 
ment for  the  unpaid  purchase  -money  of  a 
house  and  lot  sold  by  his  intestate  may  pur- 
chase the  same,  sold  by  the  sheriff  under  an 
execution  to  enforce  the  judgment,  and  be 
entitled  to  the  same  protection  as  if  he  were 
a  stranger  to  all  the  parties.  He  should  not 
be  regarded  as  a  purchaser  in  his  representa- 
tive capacity.     Wilson  v.  Miller,  96  D.  568. 

4.  Such  purchase  voidable,  but  not  void.  — 
Purchases  made  by  such  trustees  as  execu- 
tors, administrators,  or  sheriffs  at  their  own 
sales,  and  on  their  own  account,  are  voidable 
only,  and  not  void.  Worthy  v.  Johnson,  62 
D.  399. 

The  purchase,  through  another  person,  of 
land  of  the  intestate  by  an  administrator,  at 
his  own  sale,  is  not  void,  but  only  voidable 
at  the  election  of  the  heirs  or  other  persons 
interested  in  the  estate,  who  may  have  the 
sale  set  aside  and  the  administrator  declared 
a  trustee.     Bovd  v.  B tankman,  87  D.  146. 

An  executor  s  purchase  of  estate  at  publio 
auction  is  voidable  at  the  option  of  the  per- 
sons interested,  unless  it  be  made  under 
the  authority  of  the  court,  or  with  the  full 
concurrence  and  consent  of  the  persons  ben- 
eficially entitled  to  the  property,  who  are 
competent  to  consent,  even  though  the  ex- 
ecutor has  not  made  any  profit  or  obtained 
any  advantage  by  his  purchase.  FauceU  v, 
Faucett,  89  D.  639. 

The  executor  will  not  be  permitted  te 
create  in  himself  an  interest  opposite  to  that 
of  the  party  for  whom  he  acts,  nor  te 
traffic  in  the  estate  for  his  own  emolument. 
lb. 

An  express  trust  does  not  arise  in  favor  of 
the  heirs  at  law,  and  against  the  adminis- 
trator, who  purchases,  through  a  third  per- 
son, lands  sold  under  an  order  of  the  probate 
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court,  where  there  is  no  proof  of  any  decla- 
ration of  trust  between  the  parties,  nor  of 
any  declaration  in  writing  nnder  the  statute 
of  frauds.     Van  Dvke  v.  Johns,  12  D.  76. 

Nor  does  a  trust  by  legal  implication  exist 
in  such  case,  there  being  no  consideration  to 
raise  the  use  upon  the  legal  estate  created 
by  the  deed  of  bargain  and  sale.    lb. 

The  purchase  by  administrator  at  his  own 
tale  is  roidable  only  by  the  beneficiaries  or 
their  heirs,  who  may  elect,  within  a  reasonable 
time  after  arriving  at  majority,  whether  to 
affirm  or  disaffirm  such  sale.  Such  purchase 
oannot  be  disaffirmed  by  the  beneficiaries 
twenty-one  years  after  the  sale,  and  ten 
years  after  the  youngest  child  of  the  intes- 
tate has  attained  majority.  Musselman  v. 
Eshleman,  51  D.  493. 

The  purchase  by  an  administrator  of  the 
heir's  interest  in  the  land  belonging  to  the 
intestate  is  not  void  per  se,  and  the  heir,  and 
those  claiming  niftier  him,  can  only  attack 
such  sale  by  snowing  fraud  on  the  part  of 
the  administrator  in  procuring  such  pur- 
chase.   Erskine  v.  De  la  Bourn,  49  D.  751. 

The  purchase  by  executor  at  his  own  sale 
k  not  void,  but  voidable  at  the  election  of 
those  interested,  within  a  reasonable  time, 
and  his  possession  under  such  purchase  by 
himself  or  tenant  becomes  adverse  from  its 
date.    Smith  v.  Granberry,  99  D.  464. 

The  tenant  of  an  executor  who  purchased 
at  his  own  sale,  and  is  in  possession  under 
such  purchase,  cannot  change  his  landlord 
by  attorning  to  the  executor's  successor  in 
the  trust,  and  thus  rob  the  executor's  pos- 
session of  its  adverse  character,     lb. 

Where  an  executor  purchased  land  at  his 
own  tale,  which  he  leased  to  a  tenant,  and 
then  settled  upon  his  wife  by  marriage  set- 
tlement, upon  his  death  his  tenant  becomes 
the  tenant  of  his  wife,  and  the  administrator 
de  bonis  non  of  the  estate  cannot  interfere  in 
any  way  with  a  proceeding  by  her  against 
the  tenant  for  holding  over,  as  such  proceed- 
ing does  not  in  any  manner  prevent  his 
bringing  the  proper  action  for  the  recovery 
of  the  land.    76. 

An  executor  purchasing  at  a  sale  by  the 
executors,  pursuant  to  a  power  in  the  will, 
is  not  a  bona  fids  purchaser  within  the  mean- 
ing of  the  Pennsylvania  act  of  1797,  whether 
the  purchase  is  made  directly  or  indirectly. 
Bruch  v.  Lant*,  21  D.  458. 

Such  a  sale  is  voidable,  but  not  void.    lb. 

A  power  of  sale  in  a  will  constitutes  the 
executors  trustees  for  devisees  and  heirs  in 
such  a  case,  and  the  law  and  the  devise  con- 
stitute them  trustees  for  the  creditors.    lb. 

6.  Ratification,  setting  aside,  etc — Rati- 
fication of  a  sale  which,  in  law,  is  an  ab- 
solute nullity,  creates  a  new  title,  and  cannot 
have  a  retroactive  effect  to  the  prejudice  of 
rights  that  third  persons  have  previously  ac- 
quired.   Scott  v.  Gorton,  33  D.  578. 

Ratification  of  a  relative  nullity  relates  to 


the  original  act,  and  the  acquiescence  of 
those  interested  may  give  to  it  validity.    To. 

Proof  that  an  act  void  in  law  was  fraud* 
nlent  in  fact  is  not  required.    lb. 

The  purchase  by  an  executor  on  a  sale  of 
the  testator's  property  is  valid  after  confirma- 
tion by  the  probate  court,  until  the  order  of 
confirmation  is  in  a  proper  manner  vacated, 
and  this  cannot  be  aone  in  a  collateral  pro- 
ceeding in  the  circuit  court  except  for  frand 
in  procuring  the  order.  Bland  v.  Muncaster. 
57  D.  162. 

To  set  aside  purchases  made  by  executors 
at  their  own  sale,  the  heirs  must  resort  to 
equity.  So,  also,  when  it  is  necessary  to 
sue  otherwise  than  through  the  legal  repre- 
sentative of  the  estate.  Worth*  v.  Johnson* 
52  D.  399. 

The  sale  can  be  set  aside  at  the  suit  of  a 
creditor  only  upon  his  showing  that  it  was 
not  fairly  made,  and  that  without  a  resale 
the  estate  would  be  insufficient  to  pay  the 
debts  existing  against  it.  Bland  v.  Mmnr 
caster,  57  D.  162. 

An  administrator's  accounting  in  probate 
court  will  not  conclude  proceedings  in  equity 
against  him  to  compel  a  release,  for  the 
benefit  of  the  estate,  of  property  sold  to 
himself,  for  the  price  of  which  he  charged 
himself  in  his  account;  nor  will  it  make  any 
difference  that  on  a  second  accounting  by 
him  after  his  resignation,  and  about  the 
time  proceedings  were  commenced  in  equity, 
he  was  charged  with  interest  on  the  pnoe  of 
the  property  so  sold;  nor  that  on  accounting 
an  order  of  distribution  was  made  of  the 
amount  found  in  his  hands.  Green  v.  Sat- 
geant,  56  D.  88. 

The  purchaser  of  property  at  a  sale  by  aa 
administrator,  whose  authority  was,  at  the 
time  of  the  sale,  recognised  by  the  court, 
and  was  not  then,  and  has  not  since  been, 

anestioned  in  any  direct  proceeding  having 
tiat  object  in  view,  is  not  bound,  at  any 
length  of  time  thereafter,  when  his  title  it 
brought  in  question  in  a  collateral  action,  to 
show  that  the  administrator  was  duly  and 
legally  appointed  and  qualified  to  act  at 
suoh  in  the  particular  instance.  Danqf  v. 
Stticktinge,  65  D.  179. 

58.  The-  conveyance.  —  1.  Authority  to 
execute,  — A  general  power  of  sale,  given  by 
the  court  to  an  administrator,  authorizes 
him  to  execute  such  an  instrument  as  will 
legally  convey  the  estate  sold.  MitcheUv. 
Haten,  10  D.  169. 

Executors  and  administrators  selling  the 
property  of  a  decedent  under  authority  of 
law  have  no  power  to  bind  the  estate  by 
warranty,  though  they  may,  if  they  choose, 
bind  themselves  by  a  personal  obligation  of 
this  kind.     Worthy  v.  Johnson,  52  D.  399. 

Where  a  party  derives  title  under  an  ad* 
ministrator's  sale,  he  must  show  an  order  of 
court  granting  the  administrator  authority 
to  tell,  and  that  in  making  the  sale  he  nor* 
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■Md  the  directions  of  the  statute.  If  the 
deed  recites  a  performance  of  the  acts  re- 
quired by  the  statute,  it  will  be  prima  facie 
evidence  of  their  having  been  done.  Doe  v. 
Henderson,  48  D.  216. 

The  direction  to  sell  contained  in  a  will 
carries  with  it  the  power  to  make  a  valid 
transfer  of  such  title  as  the  testator  had; 
tad  a  conveyance  by  the  administrator  di- 
verts any  title  which  had  come  to  the  heirs 
by  descent.  If  the  testator  had  only  an 
equitable  title,  which  has  been  perfected  by 
a  conveyance  of  the  legal  title  to  the  heirs,  a 
sUe  by  the  administrator  would  confer  upon 
» purchaser  a  right  in  equity  against  such 
heirs,  to  compel  a  conveyance  of  the  legal 
title.    Peebles  v.  Watts,  33  D.  631. 

A  power  of  sale  in  an  executor,  to  be  ex- 
ecuted within  a  given  time,  does  not  neces- 
sitate the  execution  of  a  deed  within  that 
period,  if  the  sale  itself  has  been  within  it; 
and  parol  evidence  is  admissible  to  show 
that  a  deed  dated  after  the  expiration  of  the 
period  is  in  consummation  ox  a  sale  made 
within  the  period.  Harlan  v.  Brown,  41  D. 
438. 

2.  What  estate  passe*.*— The  deed  of  an 
administrator  conveys  only  such  estate  as 
bit  intestate  had.  Adams  v.  Cuddy,  25  D. 
530. 

A  conveyance  by  an  administrator  which 
does  net  purport  to  convey  any  estate  or  in- 
terest except  hie  own  is  ineffectual  to  pass 
the  interest  or  estate  of  his  intestate.  Dav- 
eworf  v.  Young,  63  D.  320. 

Where  an  administrator  sells  real  estate 
under  an  order  of  the  probate  court,  and 
takes  a  mortgage  of  the  same  or  other  land 
to  himself  as  administrator,  to  secure  the 
purchase-money,  a  foreclosure  of  such  mort- 
gage vests  the  estate  in  him  personally,  but 
»  subsequent  conveyance  of  the  same  by 
him  ss  administrator  will  pass  his  title,  and 
the  covenants  contained  in  such  conveyance 
will  bind  him«personally.  Higlew  v.  Smithy 
12  D.  701. 

3.  Requisites  of  deecLf — A  conveyance  by 
sn  executor,  failing  to  set  forth  at  large  the 
order  under  which  it  was  made,  when  the 
statute  requires  it  to  be  so  set  forth,  is  in* 
valid,    Aikxns  v.  Rinnan,  32  D.  534. 

A  covenant  by  an  executor  in  a  convey- 
ance of  the  estate  of  the  testator  is  binding 
ou  the  executor.  Alien  v.  Sayward,  17  D. 
221. 

An  administrator's  deed  need  not  recite  at 
length  the  decree  or  proceedings  in  the  suit 
on  which  the  decree  for  conveyance  was 
founded.  Such  recital  would  not  be  evi- 
dence of  their  existenoe,  except  between  the 
parties  and  their  privies.  As  against  a  third 
party,  the  judgment  or  decree  authorising 
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*  Effect  of  covenants  In  conveyances  by  per- 
gonal representatives,  see  note,  17  D.  224-228. 

\  form  and  contents  of  administrator's  deed. 
•NnoU,fcJXfio-6* 


the  conveyance  must  be  produced.    Jones  v. 
Taylor,  56  D.  48. 

An  order  of  the  probate  court  requiring  an 
administrator  to  execute  titles  to  all  lands 
for  which  the  estate  of  the  deceased  stood 
bound  is  not  authorized  by  the  statute,  and 
is  therefore  void,  and  an  administrator's  deed 
which  recites  such  order  furnishes  intrinsic 
evidence  of  its  own  nullity.    lb. 

Where  the  statute  provides  that  where  an 
administrator  has  sold  realty  he  must  make 
a  full  report  of  his  proceedings  to  the  court 
for  its  approval;  that  its  approval  is  neces- 
sary to  the  validity  of  the  sale;  and  that  if 
the  sale  is  approved  the  administrator  shall 
make  a  deed  to  the  purchaser,  which  must 
recite  the  order  of  sale,  the  court  by  which 
it  was  made,  and  the  consideration,  —  a  deed 
containing  such  recitals  is  valid  prima  fads, 
and  upon  him  who  denies  its  validity  is 
thrown  the  onus  of  showing  that  the  sale  had 
never  been  approved  by  the  court.  KnowUon 
t.  Smith,  88  D.  152. 

A  deed  executed  by  the  heirs  and  widow 
of  the  decedent,  instead  of  by  the  adminis- 
trator, for  the  purpose  of  carrying  into  effect 
an  orphans'  court  sale  of  the  land,  is  a  sub- 
stantial though  not  technical  compliance 
with  the  order  of  court,  and  does  not  render 
the  conditions  of  sale  less  operative  than  if 
the  deed  had  been  made  by  the  administrator. 
Backeustoes  v.  Stabler,  75  D.  592. 

An  administrators  deed  is  within  the 
recording  acts.     Choteau  v.  Jones,  50  D.  460. 

An  administrators  deed  not  recorded  in 
the  county  where  the  land  lies,  the  applica- 
tion and  order  of  sale  having  been  made  in 
another  county,  must  yield  to  the  title  of  s 
bona  fide  purchaser  from  a  volpntary  grantee 
of  the  intestate,  whose  deed  is  first  on  leoord. 
/o. 

59.  Care  and  manag*xasnt  of  per- 
sonal  property,  generally.  —  An  execu- 
tor or  administrator  may  sell,  give  away,«or 
dispose  of,  as  he  thinks  proper,  the  good* 
and  chattels  of  the  testator  or  intestate;  for  se 
completely  are  the  assets  the  property  of  the 
personal  representative,  in  legal  contempla- 
tion, that  claims  against  him,  in  respect  to 
assets  in  his  hands,  are  personal  demands  at 
law.  But  it  is  otherwise  in  equity,  which 
follows  the  funds  or  assets,  though  in  other 
hands,  when  there  has  been  collusion.  Sneed 
t.  Hooper,  5  D.  691. 

An  executor  is  entitled  to  retain  the  tes- 
tator's perishable  property,  necessary  for  the 
support  of  stock  during  the  interval  between 
the  death  of  the  testator  and  the  probate  of 
the  will.     Smith  v.  Barham,  25  D.  721. 

An  administrator  cannot  bind  the  estate 
by  his  warranty,  or  render  it  responsible  in 
damages  for  frauds  or  torts  committed  by 
him;  out  in  his  dealings  with  third  persons 
in  respect  to  the  estate,  he  is  bound  to  act 
fairly  and  honestly,  and  the  estate  cannot  be 
permitted  to  derive  unjust  and  unoonsoien- 
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turns  advantage  by  moans  of  his  unauthorized 
fraudulent  conduct  Able  v.  Chandler,  82  D. 
618. 

Under  the  revised  statutes  of  Kentucky,  it 
is  not  made  the  duty  of  an  administrator 
who  has  the  control  of  slaves  merely  for  the 
purpose  of  administering  the  estate  of  his 
intestate  to  list  a  statement  of  them  with 
the  clerk  of  the  county  court,  nor  can  he  be 
fined  for  failing  to  do  it,  Cowan  v.  Camp- 
bell,  66  D.  184. 

An  administrator  depositing  funds  of  the 
estate  in  a  bank  to  his  individual  credit  is 
responsible  to  the  estate  therefor  on  the  fail- 
ure of  the  bank,  although  he  had  no  other 
deposit,  and  informed  the  officers  at  the  time 
that  the  funds  were  in  trust  Williams  v. 
Williams,  42  R.  708. 

60.  Collecting:  assets.  —  On  a  dece- 
dent's death,  assets  are  to  be  collected  by 
the  authority  and  administered  according  to 
the  law  of  the  country  where  they  happen 
to  be  at  the  time  of  the  decease.  Muter** 
Estate,  24  D.  845. 

A  foreign  creditor  of  an  estate  must  sub- 
mit to  the  law  of  the  forum  in  the  adminis- 
tration of  the  estate.  Whether  the  rule 
applies  to  foreigners  from  whose  country 
assets  have  been  irregularly  abducted,  queer*, 
lb. 

The  administrator  of  the  domicile  should, 
if  he  can,  get  possession  of  the  personal  as- 
sets situate  elsewhere.  On  obtaining  such 
possession,  they  will  be  treated  as  assets  of 
the  domicile,  and  he  will  be  held  account- 
able for  them.    Fletcher  v.  Sanders,  32  D.  96. 

An  executor  is  liable  for  all  assets  of  the 
decedent  received  by  him,  whether  with  or 
without  authority.    lb. 

An  executor  or  administrator  is  a  trustee 
for  collection  and  distribution,  not  for  in- 
vestment, and  is  liable  for  want  of  ordinary 
diligence  in  the  collection  of  debts.  His  duty 
is  nnlike  that  of  a  ffuardian,  who  is  not  bound 
to  sue  at  once,  out  may  leave  the  debt 
where  he  finds  it,  unless  there  is  reason  to 
apprehend  danger.   Charlton**  Appeal,  76  D. 

He  is  under  obligation  to  use  diligenoe  in 
prepariag  for  distribution,  and  cannot  be 
justified  in  putting  forth  no  efforts  to  collect 
a  debt  due  the  estate  for  a  period  of  three, 
four,  or  five  years,    lb. 

An  administrator  is  not  chargeable  for 
not  immediately  suing  on  a  note  of  the  de- 
cedent's, past  due  when  it  comes  into  his 
hands,  if  tne  drawer  remained  in  good  credit 
up  to  the  time  of  his  failure.  Keller's  Appeal, 
49  D.  616. 

Executors  and  administrators  may  collect 
debts  in  bank  paper  not  strictly  at  par,  when 
the  best  interests  of  the  estate  require  it,  and 
when  nothing  better  can  be  done  their  con- 
duct will  be  sustained;  but  it  would  be  their 
duty  to  convert  the  funds  so  received  into 
■^■■f^iMny  less  perishable*  in  a  i*nsonablo 


time,  and  with  as  little  delay  as  practicable. 
Bailey  v.  Dilworth,  48  D.  760. 

Payment  to  an  executor  of  a  forced  will  is 
valid,  though  the  probate  thereof  is  after* 
wards  revoked.    Palmer  v.  Oakley,  47  D.  4L 

A  personal  representative  cannot  seek,  in 
the  hands  of  a  third  person,  assets  of  the 
estate,  which  such  third  person  has  been  en- 
abled to  obtain,  by  the  collusive  aotion  of 
himself  and  of  the  representative,  Johnston 
v.  Lewis,  83  D.  74. 

Payment  made  to  a  tie  facto  administra- 
tor, appointed  bv  a  court  of  record  having 
jurisdiction  of  the- probate  of  wills  and  the 
granting  of  administration,  before  such  ad- 
ministrator's authority  was  superseded,  is 
valid.    Fisher  v.  Bassett,  33  D.  227. 

An  administrator  who,  without  authority, 
collects  rents  of  his  intestate  s  real  estate, 
and  uses  them  as  assets  in  paying  the  debts 
of  the  estate,  is  liable  to  the  party  enti- 
tled to  such  rents,  and  he  may  reoover  the 
amount  thereof  of  the  administrator  in  his 
representative  character.  Conger  v.  Aswooa\ 
22  R.  362. 

61.  Power  to  ma^  contracts.*— The 
representatives  of  a  decedent  are  bound  to 
perform  his  contracts,  not  to  complete  his 
proposals.    Phippe  v.  Jones,  69  D.  708. 

An  admistrator  has  no  power  to  bind  the 
intestate's  estate  by  his  own  contracts,  and 
his  recognition  of  a  claim  against  the  estate  ' 
arising  subsequent  to  the  intestate's  death 
will  give  the  claim  no  additional  security. 
May  v.  May,  68  D.  431. 

An  executor  cannot  make  contracts,  in  his 
representative  oharacter,  that  will  bind  ths 
estate.    McEldery  v.  McKentk,  27  D.  643. 

All  contracts  made  with  an  administrator 
must  be  personal,  and  there  can  be  no  priv- 
ity of  contract  between  one  administrator 
and  another.    Pearoe  v.  Smith,  4  D.  688. 

An  executor  who  means  to  limit  his  lia- 
bility to  pay  his  testators  debts  should  add 
the  words  "as  executor  out  of  the  estate 
of  testator.  Snead  v.  Coleman,  66  D. 
112. 

It  is  the  duty  of  administrators  or  execu- 
tors not  to  enter  into  hasardous  bargains, 
whereby  they  jeopardise  interests  oonfided 
to  their  care,  and  mistakes  which  work  in- 
jury will  be  relieved  against  in  equity.  May 
v.  May,  68  D.  431. 

Personal  representatives  may,  in  their 
discretion,  perform  or  rescind  any  personal 
contract,  as  a  general  rule,  made  by  the  de- 
ceased, imposing  any  liability  or  duty  upon 
himself,  for  the  best  interests  of  the  estate, 
subject  to  the  approval  of  the  court  Grog 
▼,  Hawkins,  72  D.  600. 

An  executor  has  no  right  to  borrow  money 
for  the  estate  of  his  testator,  unless  ex- 


*  Power  of  to  revive  debt  barred  by 
limitations,  see  note.  IS  D.  669-68L 

Power  of  administrator  to  ma' 
for  attorney's  fee,  see  note,  91  IX 
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preasly  authorised  by  the  wOL  Luckh  v. 
Matin,  93  D.  376. 

An  executor  having  mining  stock  liable  to 
assessment  should  obtain  the  order  of  the 
eourt  to  sell  it,  or  if  the  estate  be  surely 
solvent,  turn  it  over  to  the  legatees;  but  he 
has  no  right  to  borrow  money  to  pay  the  as- 
sessments,   lb. 

Agreement  by  an  administratrix  to  sell 
real  estate  of  the  intestate  at  private  sale, 
Cor  a  certain  sum,  or  to  procure  an  order  of 
court  for  the  sale,  though  it  cannot  bind  the 
estate,  is  not  against  public  policy,  and 
therefore  void,  for  to  make  such  an  agree- 
ment void  as  against  public  policy,  the 
necessary  effect  of  it  must  be  to  contravene 
some  positive  ri^ht  or  duty,  and  the  duty  of 
an  administratrix  is  not  necessarily  incon- 
sistent with  an  agreement  to  ask  an  order  of 
■ale,  upon  consideration  that  a  purchaser 
will  give  an  agreed  sum  at  the  sale.  Stuart 
v.  Allen,  76  D.  551. 

69.  When  personally  bound.  —  An 
executor  may  bind  himself  personally  to 
pay  the  debt  of  his  testator.  Bnead  v.  CWe- 
man,  65  D.  112. 

Contracts  made  with  an  executor  or  ad- 
ministrator ars  personal,  and  do  not  bind 
the  estate  of  the  decedent  Ftakugh  v.  FiU- 
kugh,  62  D.  653. 

An  executor  is  personally  liable  on  con- 
tracts made  by  him  concerning  the  neces- 
sary matters  relating  to  the  estate  which  he 
represents.  McEldery  v.  McRemU,  27  D. 
643. 

The  promise  bv  an  executor  is  direct,  bind- 
ing upon  himself;  and  not  within  the  statute 
of  frauds,  when  in  the  words:  "  Let  the  chil- 
dren of  Jacob  Mayberry,  deceased,  have  any 
goods  they  wish,  and  charge  them  to  the 
children  separately,  and  I  wul  pay  for  them 
at  the  end  of  the  year."  San/ord  v.  /Timp- 
ani. 68  D.  101. 

His  promise  to  pay  for  goods  delivered  to 
children  of  the  decedent,  and  by  his  orders 
charged  to  them,  binds  him  personally,  not- 
withstanding he  is  authorized  by  the  will  to 
■apply  goods  to  the  children,  and  both  he 
and  the  creditor  expected  payment  to  be 
made  from  the  estate.     lb. 

The  fact  that  a  creditor  commenced  suits 
against  children  of  the  testator  for  goods 
furnished  them  is  admissible  in  favor  of  the 
executor  in  an  action  seeking  to  hold  him 
personally  for  the  goods,  as  affecting  the 

Siestion  whether  the  executor  really  made 
e  alleged  promise  to  pay  for  them,  and 
whether  the  goods  were  sold  in  pursuance  of 
that  promise.     76. 

One  who  seeks  to  hold  an  executor  person- 
ally on  a  promise  to  pay  for  goods  furnished 
to  children  of  the  testator,  and  who  has  pre- 
viously commenced  suits  against  the  chil- 
dren for  the  goods,  may,  after  showing  that 
these  suits  were  instituted  upon  advice  of 
soaasal  that  it  would  not  prejudice  his 
2A.D.  R.-95 
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action  against  the  executor,  also  show,  as 
part  of  the  rt$  gestae  if  for  no  other  reason, 
declarations  of  the  children,  made  at  the 
time  the  suits  were  commenced,  that  the 
children  were  willing  that  he  should  sue  and 
recover  judgment  against  them,  or  adopt 
other  means  for  the  collection  of  the  debts. 
lb. 

The  doctrine  that  delegated  authority 
cannot  be  delegated  does  not  apply  to  * 
case  where  an  executor  promises  to  pay  for 
goods  furnished  the  children  of  his  testator, 
and  they  procure  the  £oods  through  their 
servants;  the  executor  is  liable,  not  for  par- 
chases  by  the  children  as  his  agents,  but  for 
themselves  on  his  account.    /&. 

An  administrator  or  guardian  who  makes 
a  contract  in  his  representative  capacity, 
which  he  has  no  authority  to  make,  and 
which  is  not  binding  upon  the  estate  or  ward, 
is  personally  liable  thereon.  Mason  v.  Cold* 
well,  48  D.  330. 

Administrators  are  personally  liable  for 
any  misapplication  of  the  assets  of  the  estate 
made  without  an  order  of  court  Flory  v. 
Becker,  45  D.  610. 

Trustees  and  executors  acting   in  good 
faith  are  treated  with  indulgence,  and  not 
held  answerable  on  slight  grounds.  Chase  v 
Locherman,  35  D.  277. 

Persons  sued  as  executors,  but  not  liable 
as  such,  are  liable  in  the  same  action  in  their 
individual  capacities,  if  thev  have  done  the 
injury  complained  of,  eembU,  Baugher  v. 
Wilkins,  77  D.  279. 

No  recovery  can  be  had  by  the  assignee  of 
administrators  against  the  estate  upon  aoove- 
nant  of  guaranty  executed  by  the  decedent 
upon  the  assignment  of  a  mortgage,  whioh 
was,  after  several  assignments,  assigned  to 
the  administrators,  who  assigned  it  to  the 
plaintiff,  "with  all  the  rights,  remedies,  in- 
cidents, etc,  thereunto  belonging  ";  for  the 
guaranty  of  the  decedent,  bv  becoming  vested 
in  his  personal  representatives  for  the  bene- 
fit of  the  estate,  was  extinguished,  and  it 
could  not  be  revived  by  them,  any  attempt 
in  that  regard  creating  merely  a  personal  ob- 
ligation upon  themselves.  Fhtei  v.  Hager, 
91  D.  132. 

63.  Power  to  make,  accept,  or  trans- 
fer negotiable  paper.  — An  administrator 
is  personally  liable  on  a  note  whioh  he  signs 
as  administrator  of  the  deceased.  Davis  ▼• 
French,  37  D.  36. 

A  note  executed  to  an  intestate  may  be 
assigned  by  any  one  of  his  administrators; 
but  a  note  executed  to  two  administrators 
cannot  be  assigned  by  one  of  them  alone. 
Sanders  v.  Btam,  22  D.  86. 

An  administrator's  individual  debt  is  not 
presumed  to  be  adjusted  on  the  execution  of 
a  note  to  him  as  administrator  by  his  cred- 
itor.    Jones  v.  Boerman,  63  D.  521. 

An  administratrix  may  make  a  note  her 
own,  given  to  her  as  idministratrix,  and  is 
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presumed  to  have  done  10  when  she  sues  on 
it,  with  her  husband,  in  her  own  right  lb. 

In  Louisiana,  fiduciary  agents  of  an  estate 
cannot  transfer  negotiable  assets  without  an 
order  of  court,  and  such  rule  will  prevail  in 
the  absence  of  any  lex  lod  contractor.  Bur* 
bank  v.  Payne,  87  D.  513. 

An  executor  or  administrator,  by  making 
or  indorsing  a  note  in  his  official  capacity, 
cannot  thereby  bind  the  estate,  but  is  him- 
self responsible  for  the  amount,  and  the 
holder  need  not  allege  that  the  executor  or 
administrator  exceeded  his  powers  or  func- 
tions, in  order  to  maintain  an  action  against 
him  personally.  Livingston  v.  Qausten,  99  D. 
781. 

Where  an  executor  or  administrator  makes 
a  note  in  his  official  capacity,  the  presumn- 
tion  of  law  is  against  him,  and  the  burden  14 
OB  him  to  allege  and  prove  that  he  is  not 
individually  liable,    lb. 

The  holder  of  a  negotiable  instrument, 
made  or  indorsed  by  an  executor  as  such, 
may  sue  suoh  party  individually  thereon, 
leaving  the  latter  under  certain  circumstances 
to  set  up  the  defense  that  he  is  not  personally 
liable.    lb. 

The  giving  of  a  note  by  an  executor  or  ad- 
ministrator payable  to  a  third  person,  in  con- 
sideration of  services  to  be  rendered  the 
estate,  does  not  bind  the  estate,  nor  preclude 
any  defense  the  executor  or  administrator 
may  have  had  to  the  note  when  presented 
for  payment,  The  giving  of  the  note  is  not 
the  allowance  of  the  plaintiff's  claim.  Price 
t.  Mclver,  78  D.  658. 

Where  an  administrator  for  his  own 
private  benefit  transfers  a  note  belonging  to 
the  estate  of  the  decedent  to  a  third  person, 
who  has  full  knowledge,  the  latter  cannot 
reoover  the  amount  01  the  note  from  the 
maker.     Prosser  v.  Leatherman,  34  D.  121. 

The  transfer,  by  an  administrator,  of  a  note 
dne  to  an  estate,  for  the  purpose  of  paying 
a  debt  of  his  own,  gives  no  right  of  recovery 
to  the  assignee  with  notice,  and  an  injunction 
so  restrain  the  collection  of  such  note  will 
properly  issue.    ScoU  v.  SearUs,  46  D.  317. 

An  executor  under  the  laws  of  one  state 
cannot  indorse  a  note  payable  to  the  testator 
by  a  citizen  of  another  state,  so  as  to  give 
the  indorsee  a  right  of  action  in  his  own 
name  in  the  latter  state.  And  this  ob- 
jection may  be  taken  under  the  general  issue. 
Stearns  v.  Bumham,  17  D.  228. 

Where  an  administrator  sells  land  of  his 
intestate,  and  takes  a  note  with  sureties  and 
a  mortgage  for  the  purchase-money,  and  the 
note  afterwards  becomes  the  property  of  the 
minor  heirs  as  part  of  their  inheritance, 
the  administrator  has  no  right  to  cancel  the 
old  note,  take  a  new  one,  and  release  the 
mortgage  to  the  prejudice  of  the  heirs,  and 
if  he  does,  such  act  will  be  repudiated  in 
equity.    Smith  v.  JMbrell,  98  D.  626. 

An  executor,  for  an  expense  connected 


with  his  trust,  executed  a  promissory  note  la 
the  ordinary  form,  on  interest,  adding  to  his) 
signature  the  words, "  executor  of,  "etc.  Held, 
that  the  executor  was  liable  individually,  and 
not  in  his  repreeentative  capacity,  on  the 
note.    Bittenhouse  v.  Ammerman,  27  R.  215. 

An  executor  gave  his  official  promissory 
note  for  his  testator's  debt,  due  "for  medical 
service  rendered,  most  of  which  during  last 
illness."  At  the  time,  the  claim  was  barred 
by  the  statute  of  limitations.  Held,  that  the 
executor  was  individually  liable,  and  that 
parol  evidenoe  was  incompetent  to  show  that 
the  note  was  not  to  be  paid  unless  the  claim 
against  the  estate  was  allowed  by  the  pro- 
bate court    McOrath  v.  Barnes,  36  R.  687. 

A  draft  was  drawn  on  "  A.  S.,  executor," 
for  a  certain  sum  at  a  specified  date,  with 
interest,  and  containing  the  direction  to 
"charge  the  amount  against  me  and  of  my 
mother  s  estate."  The  defendant  accepted, 
simply  adding  the  word  "executor"  to  hi* 
signature.  Held,  that  be  was  liable  individ- 
ually.   SckmUUer  v.  Simon,  64  R.  737. 

04.  Power  to  make  purchases.  —  An 
administrator  is  personally  liable  for  articles 
purchased  by  him,  though  they  are  for  use 
of  an  estate.    Harding  v.  Evans,  29  D.  256, 

One  selling  goods  to  an  executor  person- 
ally, and  taking  a  note  due  the  estate  in  pay- 
ment, with  full  knowledge  of  the  facts,  is 
liable  to  an  administrator  debonis  non  for  the 
proceeds  of  the  note.  Smith  v.  Fortescue,  67 
D.  693. 

An  administrator  is  bound  to  do  nothing 
which  has  a  tendency  to  interfere  with  the 
performance  of  his  trust  If  he  makes  a 
profit  by  the  use  of  the  funds  of  the  estate, 
or  by  purchasing  in  the  debts  of  the  estate 
with  his  own  money,  the  profit  belongs  to 
the  estate.  The  policy  of  tne  law  is  to  pre- 
vent him  from  being  placed  in  a  position 
which  would  bias  him  against  the  discharge 
of  his  duty.    Mosejg  v.  Lane,  62  D.  762. 

He  cannot  retain  profits  which  he  makes 
by  agreeing  with  his  oo-administrater  that 
they  will  buy  for  the  estate  certain  land  at 
the  government  land  sale,  and  by  such  agree- 
ment causes  him  to  join  with  him  in  raising 
funds  for  that  purpose,  and  charges  the  es- 
tate with  the  expense  of  raising  said  funds, 
and  causes  said  co-administrator  and  an  adult 
son  of  deceased  to  remain  away  from  the  sale 
by  assuring  him  that  he  will  purchase  the 
land  for  the  estate,  and  who  by  the  same  as- 
surances prevents  competition  in  bidding  at 
the  sale,  and  then  takes  the  title  in  his  own 
name,  and  soon  after  sells  said  lands  at  a 
large  profit  Such  acts  on  his  part  amount 
to  a  fraud,  against  which  equity  will  re- 
lieve.   /&. 

An  administrator  who  makes  representa- 
tions such  as  above  stated  is  estopped  to 
deny  that  the  purchase  was  made  with  funds 
of  the  estate.    /&. 

Where  a  person  has  a  right  to  hold  goods 


EXECUTORS  AND  ADMINISTRATORS,  III,  1.  1507 

For  index  to  Koto*  In  American  Decisions  and  American  Reports,  see  Volume  I* 

control,  become  worthless,  is  relieved  from 
responsibility  under  the  constitution  and 
laws  of  Georgia;  and  an  administrator  who 
pays  funds  to  persons  at  the  time  apparently 
entitled  to  such  payment,  but  afterward 
found  to  be  not  entitled,  is  protected  under 
the  said  relief  provisions.  Davit  v.  Bagley, 
2R.570. 

Executors  investing  in  United  States  Bank 
stock  moneys  which  they  are  directed  by  the 
will  to  put  "  on  interest  to  be  well  secured," 
and  to  pay  the  interest  annually  to  the  tes- 
tator's wife  during  life,  the  principal  to  go  to 
his  children,  are  liable  to  the  legatees  over 
for  a  loss  of  the  sum  so  invested,  by  the  de- 
preciation of  the  stock,  with  legal  interest 
thereon  from  the  time  the  legatees  became 
entitled.     Nyce's  Estate,  40  D.  498. 

A  guardian  of  infant  legatees  expressing  a 
favorable  opinion  of  an  investment  oy  execu- 
tors in  bank  stock,  of  moneys  to  which  the 
infanta  are  entitled,  does  not  thereby  agree 
that  the  moneys  shall  be  so  invested,  so  as 
to  debar  his  wards  from  holding  the  ex- 
ecutors liable  for  a  loss  by  depreciation. 
lb. 

68.  Power  to  carry  on  business  of 
deoedent. — Where  the  executor  of  a  de- 
ceased partner  carries  on  the  business  with 
the  surviving  partners,  the  executor  becomes 
a  copartner,  and  is  liable  personally  for  the 
debts  of  the  company.  Alsop  v.  Math*,  21 
D.  703. 

Where  the  executor  of  an  estate,  who  is 
not  authorised  to  do  so,  takes  the  personal 
assets  of  his  testator,  and  uses  them  in  tar- 
rying on  the  former  trade  and  business  of 
the  testator  for  a  series  of  years,  for  the  pur- 
pose of  making  money  to  be  used  in  paying 
the  debts  and  supporting  the  family  of  the 
testator,  consisting  of  a  widow  and  minor 
children,  and  also  for  the  purpose  of  keeping 
up  the  business  for  the  minor  sons  when 
they  should  be  old  enough  to  take  charge  of 
it,  and  in  so  doing  pays  off  all  the  debts  c/ 
the  testator,  —  held,  that  the  general  assets 
of  the  testator  in  the  hands  of  an  administra- 
tor de  bonis  non  are  not  liable  for  money  bor- 
rowed by  the  executor  for  and  used  in 
carrying  on  such  trade  and  business,  though 
the  executor  acted  in  good  faith.  Lucht  v. 
Behrens,  22  R.  378. 

The  general  estate,  real  and  personal,  of 
the  testator,  not  embarked  in  such  business, 
cannot  be  subjected  to  the  liabilities  incurred 
in  its  prosecution,  in  the  absence  of  clear  and 
explicit  authority  conferred  by  the  will,  even 
though  the  executor  acted  in  good  faith. 
lb. 

When  by  the  will  all  the  estate,  real  and 
personal,  is  devised  subject  only  to  the  pay- 
ment of  debts,  the  devisees,  as  well  as  the 
creditors,  have  an  interest  in  the  estate,  that 
cannot  be  defeated  or  encumbered  by  debts 
contracted  by  the  executor,  not  authorised 
by  the  will.    lb. 


«  consignee  or  to  purchase  them,  and  elects 
me  former,  and  dies,  his  executor  cannot 
elect  to  take  them  as  a  purchase;  and  if  he 
attempt  to  do  so,  and  sell  them,  he  is  guilty 
of  conversion.  Boom  v.  Sondley,  61  D. 
646. 

05  Power  to  make  loans.  —  All  funds 
of  the  estate  in  the  hands  of  an  executor  are 
trust  funds,  and  if  loaned  by  him  to  others 
with  a  knowledge  of  the  facts,  are  trust 
funds  in  the  hands  of  the  borrowers,  who 
must  repay  them  to  the  trustee,  whether 
they  were  loaned  properly  or  not.  Abbott 
v  Reeves,  88  D.  510. 

Where  an  administrator  has  money  in  his 
Bands,  or  property  of  the  estate,  and  loans 
or  sells  it,  a  more  rigid  accountability  is 
created  than  where  a  security  comes  into  his 
hands  for  collection.  KeUers  Appeal,  49  D. 
616. 

To  secure  a  debt  due  an  estate,  an  admin- 
istrator made  a  further  loan  and  took  a 
mortgage  to  cover  the  whole.  The  debtor 
was  embarrassed;  the  original  debt  could  not 
probably  have  been  collected,  and  the  debtor 
refused  to  secure  it  without  a  further  ad- 
vance. The  debtor  became  insolvent  and 
the  mortgage  proved  insufficient.  Held, 
that  the  administrator  was  not  liable  for  the 
lose.     Torrence  v.  Davidson,  53  R.  419. 

60.  or  pledges.  —If  an  executor 

deliver  to  one  of  his  creditors  a  note  belong- 
ing to  the  decedent  as  security  for  a  note 
made  by  the  executor  in  place  of  a  prior  note 
given  by  him  to  the  same  creditor,  the  latter 
is  not  a  holder  for  value  of  the  note  so 
pledged  to  him,  and  cannot  retain  it  as 
against  the  creditors  of  the  decedent.  Petrie 
v.  Clark,  14  D.  636. 

Where  a  decree  has  been  rendered  against 
sa  executor,  he  has  authority  to  pledge 
notes,  the  property  of  the  estate,  as  security 
for  its  payment.  Pickens  v.  Tarborough,  62 
D.  728. 

A  bank,  in  good  faith,  lent  money  to  an 
executor,  upon  his  individual  note,  secured 
by  a  pledge  of  stocks  belonging  to  the  estate, 
and  upon  his  statement  that  the  loan  was  for 
the  purposes  of  the  estate.  Held,  a  valid 
pledge.  Carter  v.  Manufacturers9  Nat  Bank, 
36  R.  338. 

67.  or  investments.  —An  admin- 
istrator acts  upon  his  own  responsibility  if 
be  undertakes  to  go  beyond  the  strict  line  of 
his  duty  as  the  law  defines  it,  and  while  he 
can  receive  no  profit  from  a  successful  issue 
of  his  investment,  he  must  bear  the  loss  of 
failure.    Estate  cf  Knight,  73  D.  631. 

The  benefit  arising  from  an  investment 
made  by  him  for  the  benefit  of  the  estate, 
where  it  is  free  from  debt,  inures  to  the 
benefit  of  the  residuary  legatee.  Mostly  v. 
Lane,  62  D.  752. 

An  administrator  who  in  good  faith  makes 
mvestments  of  funds  in  his  possession,  which, 
on  account  of  subsequent  events  beyond  hie 
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69.  Sales  of  personal  property,  gen- 
erally. —  1 .  Power  to  seU.  * — Administrators 
have  power  to  sell  all  the  property  of  their 
intestate,  including  his  cnoses  in  action. 
Beecher  v.  Buckingham,  44  D.  580. 

One  of  two  administrators  has  power  to 
sell,  and  in  this  respect  there  is  no  difference 
between  executors  and  administrators,     lb. 

An  administrator  may  assign  a  chose  in 
action  by  a  proper  instrument  for  that  pur- 
pose without  lioense.  Ladd  v.  Wiggin,  69 
D.  651. 

An  executor's  title  to  his  intestate's  mov- 
ables and  rights  in  action  carries  jus  ditpon- 
endi  with  it,  and  he  may  so  sell  and  convey 
a  ohose  in  action  of  his  intestate  as  to  vest  in 
the  purchaser  all  the  legal  as  well  as  the 
equitable  rights  of  the  original  creditor, 
Petersen  v.  Chemical  Bank,  88  D.  298. 

An  executor  or  administrator,  having  ab- 
solute power  of  disposal  over  the  whole  per- 
sonal effects  of  his  testator  or  intestate,  tney 
cannot  be  followed  by  creditors,  much  less 
by  legatees,  either  general  or  specific,  into 
the  hands  of  the  alienee.     lb. 

Nor  are  purchasers  required,  before  buy- 
ing, to  look  into  the  accounts  of  the  personal 
representative  to  ascertain  that  he  is  faith- 
fully administering  his  trust;  the  law  pre- 
sumes this  in  his  favor.  Bond  v.  Zeigler,  44 
D.656. 

The  unauthorized  sale  of  property  by  an 
administrator  is  treated  as  his  individual  act. 
Worthy  v.  Johnson,  54  D.  393. 

2.  Mode  of  sale.  —  An  administrator  must 
make  all  sales  of  personalty  at  public  auc- 
tion; but  a  reversionary  interest  in  slaves  is 
not  the  subject  of  such  a  sale.  May  v.  May, 
68  D.  431. 

An  executor  may  sell  slaves  by  private 
sale,  where  the  will  directs  a  sale  of  the  ne- 
groes in  case  of  insufficiency  of  the  personal 
assets  to  pay  the  debts,  and  dees  not  specify 
whether  the  sale  shall  be  private  or  public 
In  such  a  case  the  testator  leaves  it  to  the 
executor  to  adopt  the  one  or  the  other  mode, 
according  to  what  he  might  think  would 
best  promote  the  interest  of  the  estate. 
Bond  v.  Zeigler,  44  D.  656. 

Slaves  are  not  included  within  the  Georgia 
act  of  February  29,  1764,  requiring  the  pub- 
lishing of  all  intended  sales  of  goods  and 
chattels  belonging  to  a  testator  or  intestate; 
and  if  that  act  had  intended  to  apply  to 
slaves,  it  is  repealed  to  that  extent  by  the 
act  of  December  21,  1829.     lb. 

The  delivery  of  chattels  to  a  purchaser  at 
an  administration  sale  is  sufficient,  if  the 
purchaser,  after  the  bid,  takes  possession 
without  a  trespass.  Cummmgs  v.  Coleman, 
62  D.  402. 

%.  Validity  of  sale.  —  Sales  by  executor  or 
administrator  are  void  if  made  without  an 
order  of  court,  or  in  any  manner  not  author- 

*  Power  of  executor  to  dispose  of  assets,  tee 
note,  14  D.  641,  642. 


ized  by  law;  and  property  s?  soid  rcay  be 
recovered  by  the  distributees  or  legatees 
from  the  parties  holding  it  under  the  sale. 
Ware  v.  Houghton,  93  D.  263. 

Collusion  between  an  administrator  and 
the  vendee  of  goods  of  the  deceased  renders 
the  sale  void.  Swink  v.  Snodgrass,  52  D. 
190. 

Consummation  of  the  title  of  a  purchaser 
at  an  administrator's  sale  to  chattels  pur- 
chased, after  he  has  made  a  gift  of  them, 
inures,  by  way  of  estoppel,  to  his  donee. 
Cummings  v.  Coleman,  62  D.  402. 

A  fraudulent  representation  by  an  execu- 
tor as  to  the  soundness  of  an  article  sold  by 
him  as  executor  is  a  good  defense  pro  tants) 
to  an  action  for  the  price.  Williamson  v. 
Walker,  71  D.  119. 

Where  an  administrator  takes  a  bond  to 
himself  for  a  debt  due  to  his  intestate's 
estate,  payable  at  a  distant  day,  and  sells 
it  at  a  large  discount  to  an  assignee,  with 
notice  that  the  consideration  of  the  bond 
was  a  debt  due  the  intestate's  estate,  but 
who  believes  that  the  administrator  has 
acquired  the  full  property  in  the  bond,  the 
burden  of  proving  the  fairness  of  the  admin- 
istrator's conduct  is  upon  such  assignee,  and 
if  the  administrator  has  not  made  such  ad- 
vances as  to  justify  him  in  appropriating 
the  bond  to  himself,  the  assignee  cannot,  in 
equity,  avail  himself  of  the  transfer.  Fisher 
v.  Basectt,  33  D.  227. 

The  purchase  by  an  agent  of  an  adminis- 
tratrix, from  his  principal,  where  he  is  shown 
to  have  practically  conducted  and  had  con- 
trol of  the  administration,  does  not  bind  the) 
beneficiaries,  and  they  may  have  such  sale 
set  aside  on  repayment  of  the  purchase- 
money,  with  interest,  and  the  purchaser  com- 
pelled to  account  for  the  rents  and  profits. 
Buckles  v.  Lafferty,  40  D.  752. 

When  an  executor,  before  and  without 
any  referenoe  to  a  sale,  published  false  state* 
ments  concerning  the  value  of  bank  stock 
belonging  to  the  estate,  add  in  negotiations 
for  a  sale  thereof  was  informed  that  the  pur- 
chaser had  beard  and  relied  on  those  state- 
ments, and  had  no  available  means  of  de- 
tecting their  falsity,  —held,  1.  That  silence 
on  the  part  of  the  executor  was  a  fraudulent 
concealment,  avoiding  the  sale  as  against  all 
the  executors;  2.  That  the  purchaser  might 
be  reimbursed  out  of  the  estate  for  the  pur- 
chase price  paid,  and  for  assessments  on  the 
stock  which  he  had  legally  been  compelled 
to  pay.     Keen  v.  James,  51  R.  29. 

An  administrator  purchasing  chattels  at 
the  administration  sale  has  the  legal  title 
already,  and  is  not  bound  to  give  further 
security,  beyond  his  administration  bond, 
for  his  purchase.  Cummings  v.  Coleman,  62 
D.  402. 

4.  Rights  o/  purchaser.  —Warranty  of 
title  is  not  implied  in  sales  by  executors, 
administrators,  or  trustees;  the  maxim  caveat 
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meptor  applies  both  in  regard  to  title  and  to 
soundness  or  quality.  Wart  r,  Houghton. 
93  D.  258. 

A  purchaser  from  an  administrator  acting 
in  violation  of  his  trust,  with  knowledge  of 
such  violation,  acquires  no  title.  Stomk  v. 
Snodgram,  52  D.  190. 

Where  one  administrator  sells  non-nego- 
tiable chose  in  action  of  his  intestate,  afterne 
has  become  bankrupt,  to  one  who  purchases 
with  notice  of  this  fact,  and  after  the  co-ad- 
ministrator  had  collected  the  amount  due 
thereon,  and  paid  it  to  the  parties  entitled, 
■uch  purchaser  cannot  maintain  an  action 
thereon  in  the  joint  names  of  both  adminis- 
trators. Having  purchased  under  suspicions 
circumstances,  he  is  bound  to  see  to  the 
proper  application  of  the  purchase-money, 
and  unless  he  does  so,  he  shows  no  superior 
equity,  and  cannot  recover  against  the  par- 
ties liable  on  such  chose  in  action.  Bteeher 
v.  Buckingham,  44  D.  580. 

The  purchaser  of  personal  property  from 
an  executor  or  administrator,  at  a  sale  under 
a  void  order  of  the  probate  court,  may,  as  a 
defense  against  the  payment  of  the  purchase- 
money*  show  a  previous  eviction,  or  a  return 
or  offer  to  return  the  property  within  a 
reasonable  time  after  discovering  the  defect 
in  the  title,  thereby  rescinding  the  contract 
of  sale.     Ware  v.  Houghton,  93  D.  258. 

An  administrator  selling  the  chattel  of 
another,  as  part  of  his  intestate's  estate, 
and  applying  the  proceeds  in  payment  of  the 
debts  of  the  estate,  without  notice  of  the 
rights  of  the  true  owner,  is  personally  liable 
in  trover  by  such  owner.  Newmtm  v.  Nevy- 
sum,  19  D.  799. 

A  bare  act  of  sale  of  the  assets  by  the  ex* 
eeutors  is  a  sufficient  protection  to  the 
purchaser,  if  there  be  no  collusion.  Accord- 
ingly, where  an  executor  assigns  certain 
notes,  part  of  the  assets,  as  security  to  one 
who  is  a  surety  for  him  on  certain  bonds, 
the  latter  will  be  entitled  to  hold  the  same 
against  the  heirs  and  devisees,  the  assign- 
ment being  for  a  valuable  consideration,  and 
without  fraud,  and  it  not  appearing  that  the 
surety  knew  that  securities  assigned  to  him 
were  part  of  the  assets.  Sutherland  v. 
Brush,  11  D.  383. 

False  and  fraudulent  representations  made 
by  an  administrator,  at  a  sale  of  property  of 
the  estate  of  his  intestate,  as  to  the  character 
and  soundness  of  the  property,  by  which  the 
buyer  is  misled  to  his  injury,  entitle  the  lat- 
ter to  a  rescission  of  the  contract,  or  to  an 
abatement  of  the  price  agreed  to  be  paid. 
Able  v.  Chandler,  62  D.  518. 

The  purchaser  at  a  void  sale  by  an  admin- 
istrator is  subrogated  to  the  rights  of  cred- 
itors, where  tike  purchase  money  was  ex- 
pended in  the  payment  of  the  debts  of  the 
estate,  and  he  has  a  lien  for  any  surplus  upon 
a  negro  thus  purchased,  if  the  purchase- 
money,  with  interest,  exceeds  the  amount  of 
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his  hire  during  the  time  the  purchaser  has 
him  in  his  possession.  Herron  v.  Marshall, 
42  D.  444. 

The  expense  of  keeping  negroes  between 
the  sale  and  delivery  is  not  chargeable  to  the 
purchaser  if  he  was  ready  and  willing  to 
comply  with  the  terms  of  the  sale  on  the  in- 
stant they  were  bid  off.  Tennant  v.  Stoney, 
44  D.  213. 

70.  Sales  of  chattels  by  order  of 
court.  —  Power  to  order  an  administrator 
to  sell  personalty  did  not  exist  at  common 
law,  since  the  administrator  had  full  power 
in  this  respect,  and  therefore  this  power  is 
the  creature  of  statute.  WyaU  v.  Rambo,  08 
D.  89. 

A  sale  under  an  order  void  for  want  of 
jurisdiction  is  void  against  an  administrator 
who  succeeds  the  administrator  who  mads 
the  sale.    To. 

An  order  for  the  sale  of  personalty  that 
does  not  show  the  necessity  of  sale,  or  that 
it  was  made  noon  application  of  the  admin* 
istrator,  is  void.     lb, 

A  sale  by  an  executor  will  not  be  invalid 
if  the  order  of  confirmation  should  not  show 
that  the  requisite  notice  had  been  given,  or 
that  the  sale  was  made  in  the  manner  pre- 
scribed by  law.  Oelstrop  v.  Moore,  59  D. 
254, 

Where  the  oourt  ordered  a  sale  of  all 
perishable  property  of  an  estate,  and  the  ad- 
ministrator sold  all  the  personal  property, 
including  a  number  of  negroes,  and  made  his 
return,  which  was  duly  recorded,  and  the 
administrator  de  bonis  non  afterwards  brought 
detinue  for  one  of  the  negroes  sold,  — held, 
that,  in  the  absence  of  a  statutory  definition 
of  the  term  "  perishable  property,"  the  sale 
passed  the  legal  title  to  the  slaves.  Steele  v. 
WyaU,  58  D.  317. 

An  administrator's  sale  of  personalty 
should  be  on  the  day  prescribed  in  the  order 
of  sale;  but  the  order  does  not  entirely  ex* 
dude  discretion  on  the  part  of  the  adminis- 
trator; and  if  circumstances  justify  it,  he 
will  be  warranted  in  postponing  the  sals. 
Lamb  v.  Lamb,  40  D.  618. 

Where  a  sale  is  postponed  by  an  admlnis* 
trator  to  a  different  date  from  that  prescribed 
in  the  order  of  sale,  it  is  incumbent  on  him 
to  show  that  he  exercised  a  sound  discre- 
tion, and  acted  with  a  view  to  the  best  in- 
terests of  all  the  parties,    lb. 

7 1.  Inability  for  losses.  • — An  execu- 
tor is  not  liable  for  debts  not  recovered,  un- 
less there  be  gross  neglect.  Darrel  v.  Eden, 
4  D.  613. 

An  administrator  hiring  out  property  with- 
out taking  security,  except  the  note  of  the 
Eerson  to  whom  it  is  hired,  is  liable  for  the 
Ms  sustained   in   consequence.    Lamb   v. 
Lamb,  40  D.  618. 
When  trust  funds  are  stolen  while  in  the 

•See  note  on  representative's  liability  for  loss 
of  property,  87  IX  826,  &0. 
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hands  of  an  executor  or  administrator,  he  is, 
in  eqaity,  exonerated  from  liability,  and  is 
from  necessity  a  competent  witness  in  his 
own  behalf.  In  such  a  case  an  equitable 
defense  may  be  made  in  an  action  at  law, 
a  jury  being  substituted  in  the  place  of  the 
chancellor.    State  v.  Meagher,  100  D.  208. 

Money  belonging  to  the  intestate's  estate 
was  stolen  from  the  administrator  without 
his  fault.  Held,  that  he  should  be  discharged 
as  to  such  money  on  the  settlement  of  his  ac- 
count.   Stevens  v.  Oage,  20  R.  191. 

A  testator  having  directed  his  executors 
to  invest  five  thousand  dollars  in  their  names 
m  executors,  for  the  benefit  of  his  grandson, 
the  executors  in  their  books  charged  them- 
selves as  trustees,  and  credited  the  grandson 
with  that  sum,  invested  it  in  government 
and  state  bonds,  and  deposited  them  in  a 
bank  vault  in  a  tin  box,  in  an  envelope 
labeled,  "investment  of  five  thousand  dol- 
lars for"  the  grandson,  with  the  date  of  pur- 
chase; the  vault  was  robbed  and  the  bonds 
were  lost;  the  executors,  giving  indemnity, 
procured  new  bonds  in  their  place  through 
an  agent  whom  they  had  reason  to  suppose 
honest,  but  who  appropriated  the  bonds,  so 
that  some  of  the  amount  was  lost.  Held, 
1.  That  the  trust  was  duly  constituted;  2. 
That  the  executors  were  not  liable  for  the 
robbery  or  the  misappropriation.  Carpenter 
v.  Carpenter,  34  R.  716. 

An  administrator  is  liable  for  the  loss  of 
the  proceeds  of  a  note,  caused  by  the  misap- 
propriation of  his  collecting  agent,  unless  he 
shows  that  the  employment  was  necessary, 
of  the  usual  accredited  character,  that  there 
was  no  delay  in  endeavoring  to  recover  from 
the  agent,  and  that  the  administrator  gener- 
ally exercised  the  diligence  and  care  of  a  pru- 
dent man.    MeClosbeu  v.  Oleason,  48  R.  770. 

An  administrator  it  not  liable  for  the  loss 
of  estate  funds  deposited  by  him  in  a  bank 
generally  reputed  and  supposed  by  him  to  be 
solvent,  by  the  subsequent  failure  of  the 
bank.    Norwood  v.  Barnes*,  49  R.  739. 

73.  liability  for  negligence.*— Ex- 
ecutors and  administrators  are  subjeot  to 
liability  only  for  the  want  of  due  care  and 
skill,  and  the  measure  required  of  them  is 
the  same  demanded  of  bailees  for  hire,  or 
that  which  prudent  men  exercise  in  the 
direction  of  their  affairs.  State  v.  Meagher, 
100  D.  298. 

The  care  required  of  them  as  to  the  prop- 
erty in  their  possession  must  be  graduated 
according  to  its  character,  its  value,  and  the 
convenience  of  its  being  made  secure,  the 
facility  for  its  being  stolen,  and  the  tempta- 
tions thereto,    lb. 

They  are  liable  for  debts  due  the  estate 
and  lost  through  their  gross  negligence  in 
enforcing  payment.  Charlton's  Appeal,  75 
U  673. 

•  Bee  note  on  liability  for  neglect,  14  D.  6ft,  SB. 


Gross  negligence  or  fraud  cannot  be  charged 
against  an  administrator  nuAing  a  mistake 
in  the  distribution  of  his  intestate's  effects, 
which  was  common  to  him  and  all  interested 
in  the  estate.  Williams  v.  HarreU,  66  D. 
442. 

An  executor  is  bound,  at  his  peril,  to  take 
notice  of  a  judgment  against  his  testator  in 
whatever  court  rendered  in  his  state,  or  he 
will  be  liable  to  satisfy  such  judgment  ds 
bonis  proprHs.    Nknmo  v.  Com.,  4  D.  488. 

It  u  not  the  duty  of  an  administrator  to 
take  out  letters  of  administration  in  another 
state  in  all  cases  where  a  debt  there  may  be 
due  the  intestate;  but  his  duties,  as  those  of 
all  other  trustees,  must  be  determined  by  the 
exigencies  of  each  case;  and  where  no  at- 
tempt of  any  kind  was  made  to  collect  a 
bond  from  a  solvent  non-resident  living  in 
an  adjoining  county  in  Virginia,  about  a 
day's  journey  by  private  conveyance  from 
the  residence  of  the  administrator,  and  where 
no  excuse  except  the  non-residence  of  the 
debtor  is  given  for  such  delinquency  by  the 
administrator,  he  is  guilty  of  such  negligence 
as  will  render  him  liable  for  the  uncollected 
portion  of  the  debt  Williams  v.  Williams, 
28  R.  330. 

In  payment  of  three  legacies  of  $1,000 
each,  an  executor  delivered  three  $1,000 
United  States  mterost-bearinff  bonds  worth 
everywhere  $1,200  each.  Held,  negligence, 
for  which  he  was  liable,  although  the  bonds 
had  been  appraised  at  $1,000  each,  and  the 
executor  was  informed  by  the  probate  court 
that  he  could  pay  them  out  at  the  appraisal 
valuation.  Spaulding  v.  Wakefield,  38  ft  709. 
78.  liability  where  there  are  two 
or  more  representatives.* — Joint  ad- 
ministrators are  responsible  jointly  and 
severally,  each  for  his  own  act,  and  also 
for  the  acts  of  each  other.  To  avoid  this 
responsibility  for  each  other,  they  should 
execute  several  bonds.  Clarke  v.  State,  26 
D.  576. 

Executors  and  administrators  are  not  li- 
able for  each  other's  acts  unless  there  be 
connivance  or  gross   negligenoe.    Lenoir  v. 
Winn,  6  D.  697;  AtcAeson  v.  Robertson,  66  D. 
634;  Johnson  v.  Johnson,  29  D.  72. 

Co-executors  are  liable  for  each  other's 
acta,  but  they  are  not  jointly  liable  in  the 
first  instance.  He  who  received  the  fund  is 
primarily  liable,  and  the  other  only  in  the 
case  of  his  default.  BroUen  v.  BaUman,  22 
D.732. 

An  executor  is  not  liable  for  assets  which 
come  into  the  hands  of  his  co-executor.  At* 
cheson  <  Robertson,  65  D.  634. 

Executors  are  not  liable  to  each  other,  hut 
eaeh  to  the  eestms  que  trust  to  the  fall  extent 
of  the  funds  he  reoeivem,  BeaUv.  miliary, 
64  D.  649. _____ 

*  The  liability  for  the  default  of  a  co-executor 
or  co-administrator,  exhaustively  discussed  In 
note,42D.28a-29ft.   Bee  also  note,  11  Su  Ms. 


EXECUTORS  AND  ADMINISTRATORS,  III,  1. 
Few  Index  to  Koto*  In  American  Decisions  and  American  Reports, 


1611 


Toluene  I. 


One  executor  paying  over  to  the  other  the 
whole  of  the  assets  in  his  hands  will  not  be 
thereby  exonerated  from  his  responsibility 
to  the  creditors  and  others  entitled  to  the 
estate  of  the  deceased,     lb. 

An  executor  is  liable  for  the  default  of  his 
co-executor,  where  he  has  allowed  such  oo- 
executor  to  receive  the  whole  proceeds  of 
the  personal  estate,  and  more  than  enough  to 
pay  the  debts,  and  the  co-executor  has  not 
paid  the  debts,  but  has  permitted  all  the  real 
estate  to  be  sold  therefor.  Clark  ▼.  Clark, 
35  D.  676. 

An  executor  cannot  shift  his  responsibility 
fo*  a  fund  come  to  his  bands,  by  a  transfer 
of  the  fund  to  a  oo-executor,  but  will,  in  the 
event  of  such  transfer,  be  answerable  for  hit 
co-executor  in  the  same  manner  that  he 
would  be  for  a  stranger  whom  he  had 
enabled  to  receive  the  fund.  Johnson  v. 
Johnson,  29  D.  72. 

One  executor  is  not  liable  for  the  devas- 
test  of  his  co-executor,  unless  he  has  con- 
tributed thereto  in  some  way.  Cameron  v. 
Justice*,  44  D.  636. 

He  is  not  so  liable  if  he  did  not  know  and 
assent  to  the  misapplication  of  the  assets. 
Each  executor  is  liable  only  for  his  own  acts, 
and  what  he  receives  and  applies,  unless  he 
hands  over  the  moneys  collected  or  received 
to  his  co-executor,  or  joins  in  the  direction 
or  misapplication  of  the  assets.  Sutherland 
v.  Brush,  11  D.  383. 

An  executor  cannot  be  charged  in  any 
capacity  for  services  beneficial  to  the  estate 
rendered  before  his  appointment  and  with- 
out his  assent,  under  contracts  with  a  special 
administrator,  and  with  another  executor 
named  in  the  will.  Luscomb  v.  Ballard,  66 
D.  374. 

Each  of  several  executors  represents  the 
estate  and  has  the  right  to  receive  funds 
without  the  concurrence  of  his  co-executors. 
Where  there  is  no  evidence  to  show  that 
parties  to  notes  due  the  estate  were  of  doubt- 
ful solvency,  the  executor  who  had  them  in 
his  hand,  and  made  no  effort  to  collect  them, 
is  liable  for  the  amounts  due  thereon*  Oatts 
v.  Whetstone,  28  R.  284. 

An  executor  is  not  liable  for  money  of  the 
estate  drawn  by  his  co-executor  out  of  the 
hands  of  the  factors  of  the  estate,  unless  he 
concurred  therein  directly  and  actively.    lb. 

74.  When  liability  Is  that  of  a  guar- 
dian. — The  functions  of  administrator  of  an 
estate  and  guardian  of  an  infant  heir  are  not 
necessarily  incompatible  so  far  as  general 
uses  are  concerned,  and  may  be  united  in  the 
same  person.   Tovmsendv.TallantJ9l'D.btn. 

An  administrator  who  is  also  guardian  of 
an  infant  heir,  and  who,  as  administrator, 
attempts  to  divest  the  title  of  the  heir  by  a 
sale  of  the  decedent's  land  for  the  payment 
of  debts,  occupies,  quoad  the  petition,  a  posi- 
tion hostile  to  the  heir,  and  a  guardian  ad 
litem  must  be  appointed,    lb. 


Funds  held  by  an  administrator,  who  is 
also  guardian  of  the  party  entitled  thereto, 
upon  a  distribution,  alter  the  time  has  ex- 
pired in  whioh  to  settle  the  estate,  are  pre- 
sumed to  be  in  his  hands  as  guardian,  and 
the  sureties  on  his  administration  bond  are 
not  liable  therefor.  Carroll  v.  Bosky,  27 
D.  46a 

If  in  such  a  ease  he  has  wasted  the  estate 
before  the  expiration  of  the  time  for  settle- 
ment, that  fact  must  be  averred.    lb. 

Where  a  party  is  acting  in  the  double  capa- 
city of  administrator  of  decedent's  estate  and 
guardian  of  his  minor  heirs,  and  it  becomes 
his  duty  as  such  administrator  to  nay  to 
himself  as  guardian  a  sum  of  money  distrib- 
uted to  his  wards,  the  law  will  presume  such 
payment  to  have  been  made  by  him.  But 
this  legal  presumption  may  be  rebutted. 
And  if  he  charges  himself  with  the  fund  as 
administrator,  but  refrains  from  charging 
himself  with  it  as  guardian,  the  legal  pre- 
sumption of  a  transfer  of  the  fund  is  re-* 
butted;  and  in  an  action  by  his  former 
wards,  on  his  bond  as  administrator,  for  the 
recovery  of  the  fund,  he  will  be  estopped  to 
deny  that  he  still  holds  it  as  administrator. 
Wilson  v.  Wilson,  91  D.  126. 

75.  or  trustee.  —The  administra* 

tion  of  a  decedent's  estate  resembles  an 
office;  but  if  it  be  not  an  office,  it  is  strictly 
a  trust,  and  as  such  is  not  to  be  purchased 
for  a  price  which  creates  in  the  trustee  an 
interest  adverse  to  that  of  the  cestui  que 
trust.    Bowers  v.  Bowers,  67  D.  398. 

An  administrator  holds  the  rents  and 
profits  of  the  real  estate  of  his  intestate, 
as  trustee  for  the  heirs,  not  for  the  creditors* 
McCoy  v.  Scott,  19  D.  640. 

Executors  of  a  will  are  trustees  for  the 
wife  of  property  bequeathed  by  it  to  her 
separate  use.     Robinson  v.  Dart,  31  D.  669. 

Where  executors  are  made  trustees  of  a 
fund  arising  from  the  estate,  and  have  re- 
ceived the  fund  in  contemplation  of  law  as 
trustees,  it  is  demandable  from  them  only  in 
that  character.     Jacobs  v.  Bull,  26  D.  72. 

If  an  executor  disposes  of  goods  to  one 
who  is  not  a  purchaser,  for  a  valuable  con- 
sideration, or  who  is  guilty  of  fraud  or  collu- 
sion with  the  executor,  the  remedy  of  the 
creditors  and  legatees  is  in  equity,  where  the 
person  so  acquiring  the  goods  will  be  decreed 
to  hold  as  their  trustee  and  for  their  benefit. 
Petrie  v.  Clark,  14  D.  636. 

Where  a  policy  of  life  insurance,  expressed 
under  the  Massachusetts  statute  to  be  for  the 
benefit  of  the  widow  and  children  of  the  as- 
sured, is  made  payable  upon  his  death  to  his 
administrator,  the  administrator  is  liable  te 
a  surviving  child  for  the  child's  share  of  the 
amount  of  the  policy  collected  by  him  from 
the  insurers,  as  for  money  had  and  received 
to  the  child's  use.  But  he  may  deduct  from 
such  amount  his  expenses  of  collecting  the 
same,  which  may  include  the  expenses  of 
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taking  out  administration  in  Massachusetts, 
if  this  was  the  only  estate  of  the  deceased  in 
that  commonwealth.  Gould  v.  Emerson,  96 
D.  720. 

76.  Bight  to  compound  or  compro- 
mise.— Executors  and  administrators  may 
compound  debts,  or  enter  into  arbitrations, 
and  their  acts  will  be  upheld,  if  they  are  fair, 
beneficial  to  the  estate,  and  free  from  fraud, 
negligence,  or  misconduct.  Bailey  v.  DO- 
worth,  48  D.  760;  Woolfork  v.  Sullivan,  58  D. 
805. 

Every  irrevocable  arrangement  made  with 
a  de  facto  administrator  by  a  debtor  is  valid 
and  binding  as  against  any  subsequent  ad- 
ministrator.   FUherr.  Bassett,  33  D.  227. 

Where  one  third  of  the  distributees  oppose 
a  release  or  compromise  of  a  debt  by  the  ad- 
ministrators, but  no  fraud  or  collusion  is 
shown,  such  release  will  not  be  set  aside. 
Murray  ▼.  BUOehford,  19  D.  537. 
.  An  executor  has  no  power  to  compromise 
a  suit  pending  against  the  estate  of  his  testa- 
tor without  the  consent  of  the  probate  court. 
Luekh  v.  Medin,  93  D.  376. 

When  a  party  who  is  a  co-tenant  of  his 
testator  pays  money  to  compromise  a  suit 
affecting  the  common  property,  without  seek- 
ing the  advice  of  the  probate  court,  he  will 
be  held  to  have  paid  it  as  co-tenant,  and  not 
as  executor,    lb. 

An  administrator  de  bonis  non  cannot  set 
aside  a  transaction  between  his  predecessor 
and  a  debtor  of  the  estate,  on  the  ground  of 
a  fraudulent  collusion  between  them.  Steele 
▼.  Atkinson,  37  R.  728. 

77.  What  amounts  to  a  devastavit. 
—An  executor  who  voluntarily  pays  legacies 
within  the  year,  without  taking  a  refunding 
bond,  is  guilty  of  a  devastavit.  Dougherty  v. 
Snyder,  16  D.  520. 

A  voluntary  gift  by  the  personal  repre- 
sentative, without  any  consideration,  is  cer- 
tainly voidable  when  there  is  a  deficiency  of 
assets;  for  in  suoh  case  the  law  will  presume 
fraud  or  contrivance  to  commit  a  devastavit. 
Bneed  v.  Hooper,  5  D.  691. 

A  former  judgment  against  executors  and 
a  fi.  fa.  returned  nulla  bona  are  conclusive 
evidence  of  a  devastavit.  Piatt  v.  Robins,  1 
D.  110. 

The  executor  must  defend  himself  in  the 
first  suit,  or  he  will  be  precluded  afterward 
from  denying  he  had  assets.    lb. 

Where  one  colludes  with  an  executor  to 
produce  a  devastavit,  parties  interested  in  the 
estate  may  pursue  property  into  his  hands. 
Murray  v.  BkUchford,  19  D.  537. 

Collusion  is  any  intermeddling  with  the 
executor  or  the  assets,  whereby  the  executor 
is  guilty  of  a  violation  of  duty.     lb. 

An  administrator  has  no  authority  outside 
of  the  state  in  which  he  is  appointed,  and 
oannot  sue  or  be  sued  in  another  state  with- 
out an  appointment  there.  Hence  he  is  not 
guilty  of  a  devastavit  for  failing,  after  notice, 
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to  defend  an  ejectment  suit  in  another  state 
brought  against  a  grantee  with  warranty  of 
his  intestate.    Davis  v.  Smith,  48  D.  279. 

An  administrator  failing  to  plead  a  debt 
of  which  he  has  no  notice,  when  sued  by 
another  creditor,  is  not  guilty  of  a  devastavit, 
rendering  him  personally  liable.    76. 

78.  what  acts  constitute  one  an 
executor  de  son  tort.  —  1.  In  general  — 
An  executor  de  son  tort  is  one  who  takes 
possession  of  the  goods  of  a  decedent  with- 
out color  of  title,  otherwise  if  there  is  color 
of  title.    Johnston  v.  Dunoon,  14  D.  54. 

Any  intermeddling  with  the  estate  of  a 
decedent,  as  by  collecting  money,  payinjr 
debts,  or  the  like,  renders  one  an  executor 
de  son  tort.  Owens  v.  Higgins,  17  D.  742; 
Glenn  v.  Smith,  20  D.  452;  Bailey  v.  Miller, 
44  D.  47. 

The  doctrine  of  the  early  cases  was  more 
stringent  than  that  now  held,  and  the  inter- 
meddling must  be  such  as  to  manifest  a  right 
to  control  or  dispose  of  the  effects  of  the  de- 
ceased.   Oivens  v.  Hiagins,  17  D.  742. 

Intermeddling  by  the  heir  with  goods  of 
the  deceased  will,  at  common  law,  make  him 
liable  as  executor  de  son  tort.  Ansley  v. 
Baker,  65  D.  136. 

A  person  appointed  by  an  agent  to  sell  the 
principal  s  goods  and  to  collect  debts  due 
him  becomes  an  executor  de  son  tort,  if  he  con- 
tinues to  act  after  the  principal's  death  and 
notice  from  the  agent  that  the  agency  is  at 
an  erd.     Turner  v.  Child,  17  D.  555. 

2.  Who  liable  as.  —  A  person  who  takes, 
or  has  in  his  possession,  property  of  the  de- 
ceased, under  a  fraudulent  conveyance  front 
him,  becomes  thereby  an  executor  de  son 
tort.  Norfleet  v.  Riddiek,  22  D.  717;  Babeock 
v.  Booth,  38  D.  578. 

A  donee  under  a  deed  fraudulent  as  to 
creditors  is  so  liable  to  them  for  personal 
property,  the  possession  of  which  he  has 
taken,  and  which  he  has  consumed  subse- 
quently to  the  death  of  his  donor.  Tucker 
v.  Williams,  31  D.  561. 

An  administrator  of  a  fraudulent  assignee 
is  so  liable  to  the  creditors  of  a  deceased 
debtor  by  whom  the  assignment  was  made. 
McMorine  v.  Storey,  34  D.  374. 

One  holding  property  of  a  decedent  under 
color  of  a  fraudulent  sale  is,  wherever  found 
with  the  property  in  his  possession,  so  liable, 
to  the  extent  of  the  assets  thus  held,  in  an 
action  brought  against  him  by  the  creditors 
of  the  deceased.    Hopkins  v.  Towns,  89  D. 

497. 

One  who  here  holds  unlawfully  the  prop- 
erty of  a  decedent  is  so  liable,  although  he 
may  have  originally  taken  possession  of  it 
by  an  agent  in  another  state.     lb. 

A  widow,  by  taking  possession  of  and 
using  a  horse  belonging  to  her  deceased  hus- 
band, and  negligently  permitting  the  same 
to  be  lost,  constitutes  herself  his  executrix 
de  son  tort    Hubble  v.  FogartU,  45  D.  775. 
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A  father  residing  in  New  Hampshire  who 
has  in  his  possession  money  belonging  to  the 
aetata  of  his  son,  who  died  in  another  state, 
may  be  charged  by  a  creditor  of  the  de- 
ceased as  an  executor  de  son  tort  where 
there  is  no  evidence  to  show  for  what  pur- 
pose the  money  was  sent  to  him,  or  that 
any  person,  either  in  New  Hampshire  or 
elsewhere,  has  any  right  to  legal  control 
over  it     Emery  v.  Berry,  61  D.  622. 

A  grandfather  is  so  liable  to  creditors  of  a 
deceased  father  who  bad  made  a  fraudulent 
conveyance  of  slaves  to  his  infant  son,  where 
the  grandfather  has  taken  possession  of  them 
•or  the  use  and  benefit  of  the  infant.  Bailey 
*.  Miller,  44  D.  47. 

A  sheriff  appointed  administrator,  and  as- 
suming to  act  as  such  by  receiving  assets,  is 
•■topped  from  denying  that  ha  is  administra- 
tor, although  no  letters  ever  issued  to  him. 
Thompson  v.  Bondurant,  50  D.  136. 

79.  What  acts  do  not  have  that 
effect.  —  I.  In  general  —  Any  act  which 
evinces  control  over  the  property  of  a  de- 
ceased person,  without  legal  right  to  exer- 
cise such  control  being  shown,  makes  a  party 
exercising  it  an  executor  in  his  own  wrong 
as  against  creditors;  but  acts  of  necessity 
or  humanity,  by  which  a  person  does  not 
assume  to  have  any  control  over  the  prop- 
arty  more  than  others,  will  not  constitute  him 
an  executor  de  eon  tort.  Emery  v.  Berry,  61 
D.  622;  Brown  v.  Sullivan,  85  D.  421. 

Locking  up  goods  for  safe-keeping  will  hot 
render  one  liable  as  executor  de  son  tort 
Olenn  v.  Smith,  20  D.  452.. 

Acting  as  servant  to'  another  will  not 
make  one  so  liable.  Owens  v.  Biggins,  17 
D.  742. 

Nor  will  colorable  authority  to  intermeddle 
with  the  goods  of  a  decedent  render  one  so 
liable.     Turner  v.  Child,  17  D.  555. 

A  person  retaining  possession  of  property 
under  color  of  title,  and  in  good  xaith,  be- 
lieving his  right  thereto  to  oe  superior  to 
that  of  the  lawful  administrator,  is  not 
chargeable  as  executor  de  son  tort,  although 
bis  title  prove  to  be  indefensible.  And  the 
bona  fides  of  the  possession  is,  in  such  case,  a 
question  of  fact  for  the  jury,  which  it  is 
error  for  the  court  to  decide.  Ward  v.  BevUL 
44  D.  478. 

2.  Acts  of  agent. — A  widow's  overseer 
or  agent  collecting  or  disbursing  funds  of 
the  estate,  as  such,  does  not  become  execu- 
tor de  son  tort  of  the  deceased  husband. 
Owens  v.  Higgins,  17  D.  742. 

One  who,  as  the  widow's  agent,  in  good 
faith  sells  perishable  property  of  the  es- 
tate of  the  dead  husband,  and  accounts 
for  the  proceeds,  is  not  liable  to  an  admin- 
istrator afterward  appointed.  Perkins  v. 
Ladd,  19  R.  374. 

An  act  for  which  the  agent  is  liable  to  the 
administrator  does  not  make  him  executor 
utsmtort*    Turner  r.  OhUd,  17  D.  555. 


An  agent  does  not  become  such  by  collect- 
ing, after  his  principal's  death,  debts  due  on 
a  sale  made  by  him  in  the  principal's  life- 
time; if  the  sale  is  made  after  the  death,  it  it 
otherwise.     lb. 

^  An  order  drawn  upon  an  agent  in  posses- 
sion of  funds  out  of  which  it  is  to  be  satis- 
fied, when  accepted,  specially  appropriates 
the  funds  for  that  purpose,  and  is  a  good  as* 
signment  thereof,  so  that  the  funds  do  not 
become  assets  on  the  death  of  the  drawer, 
and  the  agent  cannot  be  held  liable  therefor 
as  executor  de  son  tort,  when  he  satisfies  such 
order  out  of  the  proceeds  in  his  hands.  De- 
fease v.  Napier,  10  D.  658. 

3.  Miscellaneous.  —  The  defendant,  sued  as 
executor  de  son  tort,  showed  that  the  articles 
which  he  carried  away  after  the  death  of  da- 
ceased  had  been  purohased  by  him  soma 
time  before  her  death,  that  he  paid  bar  for 
them,  and  that  she  immediately  returned 
the  money  to  him  to  be  applied  as  she  di- 
rected. Held,  that  he  was  not  liable  as  ex- 
ecutor de  son  tort,  although  in  another  form 
of  action  he  might  be  liable  for  the  money. 
Cook  v  Sanders,  94  D.  139. 

Possession  of  the  estate  in  Texas,  by  the 
heir,  does  not  convert  him  into  executor  d$ 
son  tort,  or  subject  him  to  liabilities  as  such. 
Analey  v.  Baker,  65  D.  136. 
'  A  widow  does  not  render  herself  liable  as 
executor  de  son  tort  by  continuing  to  reside 
where  the  family  lived  at  the  time  of  her 
husband's  death,  or  by  taking  care  of  the 
property  of  the  estate  until  an  executor  is 
appointed.     Ward  v.  Bevill,  44  D.  478. 

Where  a  fraudulent  donee  disposes  of  the 
goods  to  another,  who  accepts  them  bona  fids 
upon  a  purchase,  or  even  to  keep  for  the 
donee,  such  vendee  is  not  an  executor  de 
son  tort;  but  an  infant  donee  has  no  capacity 
to  appoint  such  a  bailee.  Bailey  v.  Miller, 
44  D.  47. 

The  executrix  of  a  deceased  debtor  is  not 
liable  to  the  creditors  of  her  husband,  as  an 
executrix  de  son  tort,  when  it  appears  that 
her  husband  had  departed  from  the  state 
upon  a  trading  voyage  and  died  abroad, 
leaving  her  with  a  family  to  support,  and 
that  before  hearing  of  his  death  she  used  the 
property  left  by  him  in  the  support  of  the 
lamily  and  payment  of  his  debts.  Brown  v. 
Benight,  23  D.  373. 

Where  a  wife  wrongfully  disposes  of  the 
intestate's  effects,  whether  before  or  after  ad- 
ministration granted,  the  administrator  has 
a  joint  action  against  both  husband  and  wife. 
Shaw  v.  HaUihan,  14  R.  628. 

80.  Sights  and  liabilities  of  executor 
de  son  tort.*  —  An  executor  de  son  tort  is 
justified  in  paying  debts  of  the  deceased, 
and  may  plead  plene  administravU  as  against 
creditors;  but  he  cannot  retain  for  a  debt 
due  himself.     Olenn  v.  Smith,  20  D.  452. 

*  8ee  notes  on  the  rights  and  liabilities  of  ax- 
ecutors  de  son  tort,  85  D.  428-427;  17  IX  661,  56* 
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Such  executor,  if  sued  in  trover  by  the 
lawful  executor  for  goods  of  the  estate,  can- 
not plead  payment  of  debts  of  the  deceased. 
lb. 

Such  payments  may  be  proved  under  the 
general  issue  and  recouped  in  damages,  if 
the  debts  were  just  ana  there  is  no  defi- 
ciency of  assets,     lb. 

A  sale  of  the  personalty  of  the  testator  by 
an  executor  de  eon  tort  is  unlawful,  whether 
it  be  public  or  private,  and  conveys  to  the 

gurchaaer  no  title.      Woolfork  T.   Sullivan, 
B  D.  305. 

A  bona  fide  purchaser  for  a  valuable  con- 
sideration at  a  public  sale  made  by  such 
executor  acquires  a  right  of  possession  in 
personalty  which  he  may  maintain  and  defend 
against  every  one  but  the  proper  legal  rep- 
resentatives of  the  testator;  and  if  an  actual 
possession  has  been  acquired  against  him 
also,  he  cannot  be  lawfully  deprived  thereof 
against  his  will  except  by  suit.    lb. 

Such  executor  will  not  be  permitted,  in  an 
action  of  trover  brought  by  the  administra- 
tor, to  give  in  evidence,  in  mitigation  of  dam- 
ages, payments  of  debts  to  the  value  of  goods 
still  in  his  possession,  nor  will  he  be  permit- 
ted to  retain  them  in  satisfaction  of  his  own 
debt     Hardy  v.  Thomas,  57  D.  152. 

Persons  intermeddling  with  a  decedent's 
estate  are  liable  to  the  executor  or  adminis- 
trators only.    Screven  v.  Boxtick,  16  D.  664. 

An  executor  de  $on  tort  liable  as  such  in 
equity  is  also  liable  at  law.    lb. 

He  may,  it  seems,  discharge  himself  from 
liability  as  such  by  taking  out  letters  of  ad- 
ministration.   Emery  v.  Berry,  61  D.  622. 

He  is  liable  only  to  the  extent  of  the  goods 
of  deceased  which  he  has  appropriated,  and 
a  judgment  against  him  exceeding  the  value 
of  the  articles  converted  is  erroneous.  Cook 
v.  Sanders,  94  D.  139. 

He  cannot  retain  assets  appropriated  in 
payment  of  his  own  debt;  but  he  may  plead 
plene  administraVit,  and  show  that  he  has  paid 
away  the  value  of  the  assets  in  due  course  of 
administration,  lb.;  Turner  v.  Child,  17  D. 
555. 

The  plaintiff  is  entitled  to  costs  generally, 
in  an  action  against  a  person  as  executor  de 
eon  tort,  if  he  recover  five  dollars  or  more  in 
damages.    Brown  v.  Sullivan,  85  D.  421. 

2.    Payment  of  Debts,  Legacies,  etc;  Distribu- 
tion, 

81.  General  principles.  —The  rights 
of  creditors  of  a  decedent  to  his  assets  become 
fixed  and  determined  at  the  time  of  his  death. 
Bosler  v.  Exchange  Bank,  45  D.  665. 

An  executor  or  administrator  is  a  full  rep- 
resentative of  creditors  of  the  estate  com- 
mitted to  his  care  in  the  prosecution  and 
defense  of  claims.  Kennerly  v.  Shepky,  57 
D.  219. 

One  of  several  assignees  of  a  debt  may  de- 
mand or  receive  it  from  the  administrator 


on  behalf  of  alL     Heard  v.  Lodge,  82  IX 

197. 

Future  vested  interests,  as  a  reversionar? 
interest  in  slaves,  may  be  subjected  to  th*» 
payment  of  debts  of  a  decedent  by  proceed 
inga  in  equity.     May  v.  May,  68  D.  431. 

Money  paid  to  a  guardian  must  be  re- 
turned to  the  administrator  when  it  is  neces- 
sary for  the  payment  of  debts  of  deceased. 
Wilson  v.  Soper,  56  D.  573. 

The  allowance  of  a  claim  against  the  de- 
cedent's estate  operates  as  a  judgment,  out 
whether  it  will  operate  as  a  lien,  queer* 
Kennerlyr.  Shepley.  57  D.  219. 

82.  Payment  of  funeral  expense*.  ~ 
—  An  administrator  is  not  liable,  either  per* 
sonally  or  in  his  representative  capacity,  for 
the  funeral  expenses  of  his  intestate,  nnlese 
he  has  contracted  for  them,  or  expressly 
promised  to  pay  them.  Hence,  where  one 
of  his  own  motion  buries  a  deceased  person, 
and  without  notice  to  the  administrator  sees 
him  for  the  expenses,  he  cannot  recover. 
Gregory  v.  Hooker,  9  D.  646,  8.  P.,  FitMkmgk 
v.  Ftothugh,  62  D.  653. 

The  cost  of  a  tombstone  may  well  be 
classed  among  funeral  expenses;  and  a  credit 
for  such  expenditure  should  be  allowed  an 
administrator,  where  it  is  not  disproportion- 
ate to  the  means  of  the  estate,  or  injurious 
to  interests  of  the  creditors  and  family  of 
deceased.     Bendall  v.  Bendall,  60  D.  469. 

The  reasonable  and  necessary  expenses  of 
the  burial  of  a  deceased  person  are  a  charge 
upon  his  estate;  the  duty  of  burial  is  upon 
the  executor,  and,  in  the  absence  or  neglect 
of  the  executor,  the  law  implies  a  promise 
from  the  executor  to  remunerate  one  who 
incurs  the  expenses  of  such  bnriaL  Patter* 
son  v.  Patterson,  17  R.  384. 

Horse-feed,  and  dinners  furnished  to  per- 
sons attending  a  funeral,  without  the  re* 
quest  of  the  executor  or  administrator,  are 
not  proper  funeral  expenses  to  be  paid  oat 
of  the  estate,  and  cannot  be  made  so  by 
neighborhood  usage.  Shaeffer  v.  Shaeffer,  89 
R.  406. 

No  action  lies  against  an  administrator  for 
the  cost  of  a  monument  to  the  intestate, 
erected  at  the  request  of  the  widow,  and 
against  the  wish  of  the  administrator,  al- 
though the  statute  authorises  the  probate 
court,  on  the  settlement  of  an  estate,  to  al- 
low a  reasonable  sum  for  a  monument 
Sweeney  v.  Muldoon,  52  R.  708. 

88.  Marahaling  assets.  —In  marshal- 
ing assets  for  the  payment  of  debts  of  a 
decedent,  the  following  order  should  be 
observed:    1.  The  general  personal   estate; 

2.  Estate  specifically  devised  to  be  sold; 

3.  Estate  descended;  and  4.  Estate  spe- 
cifically devised,  though  charged  generally 
with  the  payment  of  debts.  The  second  and 
third  rules  ohange  places  where  the  estate  set 

•  Who  liable  for  funeral  expenses,  see  note,  t 
D.  662,  Ml 
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•part  for  the  payment  of  debts  is  charged 
generally,  and  not  specially.  McCampbeU  v. 
MeCampbell,  15  D.  48;  Chase  v.  Lockerman, 
85  D.  277;  Stire*  ▼.  Stires,  43  D.  626. 

Land  acquired  after  the  making  of  a  will, 
and  which  descends  to  heirs  at  law,  will  be 
liable  for  debts  of  the  deceased  in  preference 
to  land  specifically  devised.  Stire*  v.  Stires, 
43  D.  626. 

Advancements  made  by  the  testator,  in  his 
lifetime,  to  his  children,  constitute  no  part 
of  his  estate,  and  cannot,  by  his  representa- 
tives, be  made  to  contribute  to  the  discharge 
of  his  debts.     Chase  v.  Lockerman,  35  D.  277. 

Bills  praying  direction  of  court  of  equity 
in  marshaling  assets  of  testator  are  sustained 
only  where,  from  the  complication  of  the 
affairs  of  the  te&tator,  the  administering  of 
the  estate  would  be  unsafe.  Adams  v.  Dick- 
jm,  65  D.  608. 

Such  a  bill  by  an  executor,  and  a  decree  for 
the  complainant  s  protection,  will  not  be  sus- 
tained on  the  ground  that  one  claiming  under 
title  paramount  to  the  testator's  title  has 
toed  the  executor  for  certain  slaves  specifi- 
cally bequeathed,  since  whatever  be  the  event 
of  the  suit,  the  executor  is  amply  protected, 
and  his  duty  is  plain.     lb. 

Settlements  of  the  county  court  with  ex* 
•cutors  are  evidence  between  the  parties  of 
the  amount  of  the  debts.  McCampbeU  v. 
McCampbeU,  15  D.  48. 

84.  Bights  of  preferred  creditors 
of  the  estate.  —  Preferred  creditors  who 
received  payments  during  the  decedent's 
lifetime  are  not  bound  to  bring  them  i~*o 
account  as  a  condition  of  receiving  further 
satisfaction  of  their  demands.  Tennant  v. 
8Umey,  **  D-  213. 

Such  creditors  must  bring  into  account  any 

Ssyments  made  since  the   death  of   then* 
ebtor,  and   are  entitled  to  the  benefits  of 
their  common  securities  pro  rata,     lb. 

Where  a  debt  against  a  deceased  person  is 
■scared  by  a  mortgage  on  his  real  estate, 
and  the  administrator  borrows  the  money  to 
pay  it  from  a  third  person,  with  the  agree- 
ment that  he  shall  be  reimbursed  from  the 
estate,  and  secured  by  a  mortgage  on  the 
tame  property,  and  for  that  purpose  a  mort- 
gage is  executed  by  the  administrator  to 
aim,  which  is  void  because  of  a  want  of 
power  in  the  administrator,  and  the  admin- 
istrator pays  the  original  mortgagee,  such 
third  person  may  be  subrogated  to  the  rights 
of  the  original  mortgagee.  Crippen  v.  Chap- 
peA  57  R.  187. 

85.  Order  of  payment. — The  payee  or 
indorsee  of  a  decedent's  note  has  no  prefer- 
once  over  a  surety  who  has  paid  the  debt,  in 
the  order  of  payment  by  the  administrator, 
under  the  Georgia  statute.  Davis  v.  Smith, 
«  D.  279. 

A  claim  or  the  decedent's  broken  covenant 
of  warranty  ranks  as  a  specialty  debt  in  the 
•rder  of  payment  out  of  his  estate.    lb. 
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Judgments  against  a  decedent  have  prefer* 
enoe  in  payment  out  of  his  estate,  under  the 
statutes  of  Georgia,  next  after  debts  due  the 
public    lb. 

A  change  in  the  law  prescribing  the  order 
of  payment  of  the  debts  of  a  decedent  does 
not  impair  the  obligation  of  a  contract  nor  a 
vested  right.     McLure  v.  Melton,  58  R.  272. 

86.  Priority  among  claims.  —Judg- 
ment against  an  administrator  has  no  prefer- 
ence over  debts  of  the  same  grade,  not  in 
judgment,  in  order  of  payment,  under  the 
Georgia  statute.     Davis  v.  SmilJi,  48  D.  279. 

Promissory  notes  of  a  decedent  are  in* 
eluded  in  "other  obligations,"  in  the  Georgia 
statute,  giving  "bonds  or  other  obligations'9 
priority  over  "debts  on  open  accounts," in 
order  of  payment,     lb. 

87.  Rights  of  representative  who  is  a 
creditor  of  estate.  —  An  administrator  who 
has  claims  against  the  estate  stands  upon  the 
same  footing  as  the  other  creditors.  McNeill 
▼.  McNeill,  lb  V.  320. 

An  administrator,  or  his  sureties,  who  dis- 
charges the  debts  of  the  intestate  to  an 
amount  exceeding  the  personal  assets,  may 
have  equitable  relief  against  the  heirs,  and 
be  reimbursed  out  of  the  real  estate  which 
has  descended  to  them.  Taylor  v.  Taylor, 
48  D.  400. 

An  administrator,  having  paid  certain 
debts  of  deceased  out  of  his  individual  funds, 
petitioned  the  probate  court  that  certain 
slaves,  which  had  been  specifically  be- 
queathed to  minor  heirs,  and  were  in  the 
possession  of  their  guardian,  should  be  sub- 
ject to  the  liquidation  of  his  claim  against 
the  estate,  there  being  no  other  assets.  Held, 
that  the  probate  court  properly  dismissed 
the  petition.  Turner  v.  Chambers,  48  D. 
751. 

Where  the  administrator  has  sold  the  part 
of  the  real  estate  to  which  he  was  entitled  as 
one  of  the  heirs,  the  orphans'  court  should 
not  order  the  part  so  conveyed  by  him  to  be 
sold  for  payment  of  a  debt  due  to  him  for 
advances  made  to  the  estate.  Liddel  v.  Mc 
Vickar,  19  D.  369. 

An  administrator  or  executor  cannot  law- 
fully retain  a  debt  due  him  from  the  estate 
which  he  represents,  which  was  barred  by 
the  statute  of  limitations  before  he  adminis- 
tered.    Batson  v.  MurreU,  51  D.  707. 

He  cannot  do  so,  notwithstanding  a  provis- 
ion in  the  will  for  the  payment  of  all  just 
debts.     Rogers  v.  Rogers,  20  D.  716. 

He  cannot  retain  for  a  debt  due  himself  un- 
less, in  addition  to  the  usual  proof,  he  swears 
to  the  existence  of  the  debt,  after  allowing  all 
payments  and  offsets,  if  the  debt  be  not  ad* 
mitted  by  the  adverse  party.  Clark  v.  Clark, 
35  D.  676. 

If  a  legacy  be  given  to  an  executor  in  that 
character,  he  cannot  take  it  unless  he  quali- 
fies as  such  executor.  Rothmahler  v.  Myers^ 
6  D.  61*. 
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An  executor  is  a  trustee  for  the  devisees 
and  creditors  of  his  testator,  and  where  the 
personal  estate  is  insufficient  to  pay  the 
debts,  he  cannot  sell  the  real  estate  under  a 
judgment  in  his  favor  and  himself  become  the 
purchaser.     Soger*  v.  Rogers,  20  D.  716. 

An  executor  who  has  advanced  money  to 
the  estate,  by  paying  the  claims  of  creditors, 
will  be  entitled  to  stand  in  the  place  of  such 
creditors,  in  a  suit  instituted  by  creditors  to 
have  the  real  estate  subjected  to  the  pay- 
ment of  their  debts.  Kinney  v.  Harvey,  21 
D.  697. 

88.  What  is)  a  valid  claim  against 
the  estate.  —  Payment  for  a  decedent's 
tomb  makes  one  a  creditor  of  the  estate,  and 
not  of  the  deceased.  Holland  v.  Wheaton, 
26  D.  481. 

An  executor  de  son  tort  may  prove  a  claim 
against  the  estate  for  sums  paid  out  by  him 
while  acting  in  that  capacity,  and  may  de- 
mand payment  from  the  administrator 
ratably  with  other  creditors.  Hardy  v. 
Thomas,  57  D.  152. 

The  estate  of  decedent  may  be  held  re- 
sponsible, on  principles  of  equity,  to  a  third 
person  with  whom  the  administrator  has 
created  debts  properly  chargeable  against 
the  estate;  but  to  bold  the  estate  so  respon- 
sible, such  third  person  has  the  burden  to 
prove  that  it  was  a  reasonable  expense  in- 
curred for  the  benefit  of  the  estate,  in  the 
same  manner  as  would  be  required  of  the 
administrator,  had  he  incurred  the  expense 
and  presented  his  claim  for  allowance  by  the 
chief  justice.     Price  v.  Mclver,  78  D.  558. 

89.  What  is  not.  —The  promise  by  an 
administrator  to  pay  a  claim  not  valid  as 
against  his  intestate  s  estate  does  not  bind 
the  assets  in  his  hands  as  administrator. 
Shepherd  v.  Young,  69  D.  242. 

Where  the  widow  furnishes  board  to  a 
destitute  infant  grandchild,  as  a  gratuity, 
from  motives  of  affection  and  kindness, 
without  any  expectation  of  remuneration 
or  intention  of  charging  therefor,  she  cannot, 
after  the  child's  death,  maintain  an  action 
for  the  price  of  such  board  against  the  ad- 
ministrator of  the  child,  even  though  he  has 
expressly  promised  to  pay  it    75. 

A  conditional  bond,  before  condition 
broken,  is  not  a  present  debt  or  demand 
provable  against  an  intestate's  estate.  Jones 
v.  Cooper,  16  D.  678. 

A  bond  given  to  indemnify  a  surety  on  a 
guardian's  bond,  and  to  save  him  harmless 
therefrom,  cannot  be  allowed  against  the 
estate  of  the  deceased  obligor,  without  its 
being  shown  how  such  surety  has  been  dam- 
nified   lb. 

90.  Necessity  of  presentment  of 
claims.  —  An  allegation  of  presentment  of 
a  claim  is  unnecessary,  in  an  action  to  en- 
force specific  liens  and  equitable  rights 
against  an  estate.  Folic*  v.  Builer,  81  D. 
14a 
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The  term  "claims,"  as  used  in  the  Call* 
fornia  act  regulating  the  settlement  of  es- 
tates of  decedents,  refers  only  to  such  debts 
or  demands  against  the  decedent  as  might, 
by  action,  be  reduced  to  simple  money  judg- 
ments, and  does  not  embrace  mortgage  liens. 
lb. 

A  claim  secured  by  mortgage  need  not  be 
presented  against  the  estate  of  a  deceased 
mortgagor,  but  the  creditor  may  rely  on  his 
security.    Putnam  v.  Russell,  42  D.  478. 

A  creditor  who  obtains  possession  of  his 
debtor's  property  after  his  decease  cannot 
aPPly  it  to  the  payment  of  his  claim,  as, 
upon  the  debtor  s  death,  all  his  creditors 
had  an  equal  right  to  a  pro  rata  dividend  of 
his  property.    McDonald  v.  Black,  56  D.  448. 

A  claim  to  be  subrogated  to  the  rights  of 
an  administrator  against  an  innocent  pur- 
chaser of  land  held  in  trust  by  the  deceased, 
but  sold  by  the  administrator  on  credit,  is 
not  a  claim  required  to  be  presented  to  the 
administrator  for  allowance.  Vandever  v. 
Freeman,  70  D.  391. 

A  suit  to  trace  a  trust  from  land  to  money 
through  an  estate  in  process  of  administra- 
tion is  not  a  suit  upon  a  claim  required  to  be 
presented  to  the  administrator  for  allowance. 

Judgment  against  a  decedent  is  not  such  a 
claim  as  must  be  presented  to  the  executor 
or  administrator,  and  rejected  before  suit 
can  be  brought  on  it,  particularly  where  the 
judgment  has  been  kept  alive,  and  its  lien 
has  been  preserved.  Cole  v.  Robertson,  55  D. 
784. 

Administrators  having  notice  of  a  debt  of 
their  intestate  are  not  justified  in  distribut- 
ing the  assets  of  the  estate,  without  regard 
to  such  debt,  merely  because  no  demand  was 
made  on  them  for  its  payment.  Bank  of 
Muskingum  v.  Carpenter,  28  D.  616. 

The  settlement  of  an  estate  in  a  court  of 
probate  is  not  conclusive  of  the  rights  of 
creditors,  except  where  it  is  made  in  con- 
formity with  law.    lb. 

91.  Time  to  present  claims.*—  De- 
mand against  a  decedent's  estate  must  be 
exhibited  in  two  years  from  the  gnat  of  ad- 
ministration, under  the  Illinois  statute,  to  be 
enforceable  against  the  estate  already  in- 
ventoried and  accounted  for,  end  a  plea  that 
it  was  not  so  exhibited  in  an  action  thereon 
is  good.  If  the  creditor  claims  that  he  ex- 
hibited his  demand  in  proper  time,  or  that, 
being  under  a  legal  disability,  he  exhibited 
such  demand  within  two  years  after  re- 
moval of  the  disability,  those  facts  must  be 
specially  replied.    Judy  v.  Kettey,  50  D.  455. 

A  creditor  not  exhibiting  his  claim  within 
the  statutory  time  is  entitled  to  s  judgment 
to  be  satisfied  out  of  future  assets,  under  the 
Illinois  statute,  upon  due  proof  of  snob 
claim.    lb. 


Statutes 


reviving  right  to   pn 
see  note,  16D.7lS-m 
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93.  Sufficiency  of  the  presentment. 

—  The  presentation  of  a  claim  need  not  be 
in  any  particular  form,  bat  only  ao  as  to 
give  notioe  of  its  character  and  amount,  and 
enable  the  executor  to  provide  for  its  pay- 
ment.    Henderson  v.  Ilsley,  49  D.  41. 

A  presentation  is  sufficient  to  avoid  the 
statute  of  nonclaim,  where  two  claimants 
against  the  estate,  with  the  assistance  of  the 
administrator,  at  a  meeting  between  them, 
stated  their  claims  in  writing,  and  one  of  the 
claimants,  being  asked  "if  that  item  was  all 
he  claimed,"9  replied,  that  "  it  was  all  they 
claimed'';  and  such  presentation  is  sufficient 
for  both,  where  both  demands  grew  out  of  the 
same  transaction.  Pollard  v.  Scears,  65  D. 
364. 

Joint  administrators  are  regarded  in  law 
as  one  person,  and  therefore  a  suit  may  be 
maintained  on  a  claim  duly  presented  to  and 
rejected  by  one  only  of  several  administra- 
tors.    Dean  v.  Duffield,  58  D.  108. 

93.  Verification.  —The  probate  of  claims 
against  a  decedent  must  be  made  upon  the 
affidavit  of  the  creditor,  in  the  form  pre- 
scribed by  law;  otherwise  it  will  be  void,  and 
will  not  be  a  sufficient  voucher  for  its  pay- 
ment.   McWhorter  v.  Donald,  80  D.  97. 

A  party  who  pays  the  debt  of  a  decedent 
in  his  lifetime  cannot  probate  the  amount  so 
paid  in  an  account  in  his  own  favor  by  his 
own  affidavit  merely,  but  must  show  by  other 
proof  that  such  payment  was  made  at  the  re- 
quest of  decedent.  He  ought  to  have  the 
affidavit  of  the  original  creditor,  showing  the 
tent  to  be  fust  ana  true.     lb. 

The  creditor's  own  affidavit  to  his  claim 
against  the  estate  of  the  decedent  is  essential 
to  its  allowance.  An  affidavit  made  by 
others  is  not  sufficient,  even  though  the  affi- 
ant be  the  husband  of  claimant.     lb. 

The  affidavit  must  not  only  state  that  the 
claim  is  just  and  true,  but  also  that  it  is  not 
paid,  and  that  no  security,  or  satisfaction  or 
security,  has  been  received  therefor.    /&. 

An  affidavit  not  purporting  to  be  by  the 
owner  of  the  claim  or  by  his  agent,  and  not 
stating  tbe  deponent's  means  of  information, 
affords  no  justification  for  the  rejection  of  the 
daim  by  the  administrator  unless  he  puts 
his  objection  on  that  ground.  Shelion  v. 
Berry  t  70  D.  328. 

An  act  requiring  a  claimant  against  a  de- 
ceased person's  estate  to  make  oath  in  open 
court  that  the  claim  is  justly  due  is  unconsti- 
tutional    Biggs  v.  Martin,  41  D.  103. 

The  act  of  the  legislature  forbidding  the 
affidavit  of  a  claim  to  be  received  as  evidence 
of  the  demand,  and  i  squiring  that  it  be 
proved  by  other  competent  testimony,  is  un- 
constitutional,    lb, 

04.  Allowance,  and  approval  by  pro- 
bate court.* — A  claim  against  the  estate 
of  a  decedent  must  first  be  allowed  by  the 

*  8ee  monographic  note  on  the  effect  of  allow- 
ance of  claims  sgaliut  the  estate,  65  D.  121-127. 
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probate  court  before  the  administrator  is 
authorised  to  pay  money  thereon;  and  it  is 
therefore  no  objection  to  an  action  for  the 
amount  claimed  to  be  due  that  no  demand 
was  made  on  the  administrator  therefor. 
Carriger  v.  WhiUington,  72  D.  212. 

The  approval  by  the  probate  judge  of  a 
claim  against  the  decedent's  estate,  which 
has  been  allowed  by  the  administrator,  is  a 
quasi  judgment  against  the  estate,  and  can 
be  annulled  only  on  a  direct  proceeding  to 
set  aside  the  approval  on  the  ground  of  fraud 
or  mistake,  which  proceeding  must  be  insti- 
tuted within  a  reasonable  time  after  the 
rendition  of  the  judgment  of  approval 
Qidding*  v.  Steele,  91  D.  336;  Finley  v.  Ca- 
r-other*, 60  D.  179;  Moore  v.  Billebrant,  65  D. 
118. 

To  set  aside  a  judgment  of  the  probate 
court  approving  a  claim  barred  by  the  stat- 
ute of  limitations  before  its  allowance  and 
approval,  independent  proceedings  must  be 
instituted  within  a  reasonable  time  in  the 
district  court.  Moore  v.  BUlebratU,  65  D. 
118. 

The  heir  of  a  decedent  may  institute  pro- 
ceedings to  annul  the  approval  by  the  pro- 
bate judge  of  a  claim  against  the  estate,  on 
the  ground  that  the  allowance  of  the  claim 
by  the  administrator  was  fraudulent.  Qid* 
dings  v.  Steele,  91  D.  336. 

The  mere  pendency  of  proceedings  by  a 
creditor  against  the  estate  of  a  deceased 
debtor  in  another  state  is  not  a  bar  to  the 
allowance  of  his  claim  against  the  estate 
within  the  jurisdiction  of  the  New  Hamp- 
shire courts.    Qoodall  v.  Marshall,  36  D.  472. 

95.  Allowance  of  interest. — Where  a 
demand  presented  to  an  administrator  does 
not  claim  interest,  none  can  be  allowed,  un- 
less, perhaps,  upon  its  face  the  paper  showed 
that  interest  resulted  as  a  matter  of  course 
from  the  facts  stated  as  constituting  the 
claim.     Aguirre  v.  Packard,  73  D.  645. 

96.  Trial  of  claims  by  arbitration. — 
The  submission  of  a  matter  to  arbitration  by 
an  executor  was  formerly  regarded  as  an 
admission  of  assets;  but  it  is  not  so  now, 
and  is  considered  merely  as  a  mode  of  ascer- 
taining matters  on  which  the  parties  cannot 
agree.     Konigsmacher  v.  Kimwel,  21  D.  374. 

An  administrator  may,  as  a  general  rule, 
submit  claims  against  the  estate  to  the  award 
of  arbitrators.     Crum  v.  Moore,  82  D.  262. 

Equity  will  enjoin  an  administrator  from 
submitting  a  claim  against  the  estate  to 
arbitration,  without  the  consent  and  against 
the  interest  of  the  parties  interested,  where 
the  estate  is  virtually  settled,  and  he  occu- 
pies the  attitude  of  a  trustee  of  a  fund 
claimed  by  two  contending  parties.     2  b. 

A  court  would  reluctantly  interfere  with 
the  discretion  of  an  administrator  to  refer  a 
controversy  to  arbitration  in  the  ordinary 
course  of  administration,  where  the  rights 
of  various  parties  are  involved.     Jb, 
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An  administrator  who  submits  a  claim 
against  an  estate  to  arbitration  is  bound  by 
the  award,  and  may  enforce  performance 
against  the  other  party.     lb. 

Parties  interested  in  an  estate  are  not 
bound  by  the  administrator's  submission  to 
arbitration  of  claims  against  the  estate;  and 
if,  upon  the  submission  of  a  debt  due  the 
estate,  the  arbitrators  award  less  than  is 
really  due,  the  administrator  shall  answer 
for  the  full  amount  of  the  debt*  It  amounts 
to  a  devastavit  by  the  administrator  to  the 
extent  of  the  loss.     lb. 

An  administrator  will  be  enjoined  from 
submitting  to  arbitration  the  claim  of  one 
heir  against  the  estate  without  the  consent 
of  the  other  heir,  where  it  is  peculiarly 
proper,  from  the  nature  of  the  claim,  that  it 
should  be  submitted  to  a  court  for  deter- 
mination, and  where  the  administrator  has 
assumed  an  attitude  hostile  to  the  interests 
of  the  complaining  heir.     lb. 

The  personal  liability  of  an  administrator 
to  the  cestui  que  trust,  in  case  of  an  incorrect 
award,  caunot  be  urged  by  him  in  defense 
to  an  application  by  the  cestui  que  trust  for 
an  injunction  restraining  him  from  making 
a  submission  to  arbitration;  for  such  an 
award  may,  and  in  many  cases  must,  oper- 
ate to  the  prejudice  of  the  cestui  que  trust 
lb. 

07.  Personal  liability  of  representa- 
tive to  creditors.  —  An  administrator  pay- 
ing debts  out  of  their  legal  order  or  propor- 
tion is  liable  to  creditors,  and  is  not  allowed 
to  retain  more  than  his  proportion  of  the 
dsbts  due  to  himself.  Lenoir  v.  Winn,  6  D. 
597. 

Where  the  administrator  neglected  to  pay 
a  judgment  debt  due  by  his  intestate,  hav- 
ing paid  inferior  debts,  and  when  a  surety 
on  a  bond  was  obliged  to  discharge  such 

{'udgment  debt,  the  administrator  was  held 
iable  to  satisfy,  out  of  his  own  estate,  such 
surety,  as  a  judgment  creditor,     lb. 

An  administrator  who  has  been  delinquent 
in  duty  in  not  interposing  an  available  de- 
fense at  law  is  liable  to  the  heirs  on  his  bond; 
but  persons  holding  claims  against  an  estate 
will  not  be  compelled  to  litigate  them  first 
with  the  administrator  and  then  with  the 
heirs,  upon  the  same  point  or  points  which 
might  have  been  investigated  in  the  first 
case.     Gold  v.  Bailey,  92  D.  190. 

An  executor  is  liable  only  for  the  amount 
actually  received  upon  a  sale  of  property  of 
the  estate,  unless  he  has  been  guilty  of  very 
gross  negligence,  or  of  willful  default.  Os- 
good y.  Franklin,  7  D.  513. 

An  executor  who  promises  to  pay  a  debt 
of  his  testator,  and  has  assets  at  the  time  of 
the  promise,  is  personally  liable.  Sleig/Uer 
y.  Harrington,  ID.  715. 

Forbearance  by  a  creditor  is  a  good  con- 
sideration for  the  promise  of  an  executor, 
having  assets,  to  pay  the  debt  of  his  testator; 


and  such  promise  will  bind  him  personally. 
Noblet  v.  Green,  21  D.  347. 

Where  a  surety  on  a  deceased  guardian's 
bond,  who  has  taken  a  bond  of  indemnity, 
is  damnified  after  the  commission  upon  the 
estate  of  the  decedent  is  closed,  the  personal 
representative  is  still  liable,  if  any  of  the  es- 
tate remains  in  his  hands  undistributed, 
after  paying  all  the  debts  allowed  under  the 
commission.    Jones  v.  Cooper,  16  D.  678. 

Where  executors  or  administrators  die 
without  paying  the  debts  of  their  decedent* 
and  have  changed  the  specific  character  of 
the  goods  or  debts  of  the  estate,  the  credi- 
tors may  recover  the  funds  so  converted  from 
the  personal  representative  of  the  executor 
or  administrator.     Potts  v.  Smith,  24  D.  359. 

Under  a  bequest  of  the  use  of  a  residue 
for  life,  or  a  snorter  period,  the  legatee  has 
no  right  to  the  possession  of  the  fund  in  the 
mean  time,  and  if  the  executor  pays  it  over 
without  taking  ample  security  for  the  return 
of  the  principal  or  capital,  he  is  liable  for  its 
loss  to  those  ultimately  entitled.  Clark  v. 
Clark,  35  D.  676. 

An  administrator  not  pleading  a  claim  on 
a  covenant  of  warranty  not  broken  at  the 
time,  in  a  suit  by  another  creditor,  is  not 
liable  to  such  creditor,  where  damages  for  a 
subsequent  breach  of  that  covenant  are  as- 
serted and  allowed  as  a  preferred  claim, 
occasioning  a  deficiency  of  assets.  Davis  v. 
Smith,  46  D.  279. 

An  administrator's  duty  is  to  interpose 
presumptions  or  set  up  positive  limitations 
against  claims  presented  for  allowance.  But 
persons  affected  by  an  administrator's  ne- 
glect to  so  set  up  limitations  are  not  entirely 
precluded  from  protection.  McCoy  v.  Mot* 
row,  68  D.  578. 

Creditors  may  look  to  the  executor  as  the 
proper  representative  of  the  estate,  until  he 
has  been  duly  discharged,  especially  when 
the  heir  resides  out  of  the  state.  N.  O,  4 
C.  R.  R.  Co.  v.  Kerr,  41  D.  323. 

The  executors  of  a  factor  will  not  be  lia- 
ble for  outstanding  debts,  unless  they  appear 
to  be  guilty  of  gross  negligence,  McCowucq 
v.  Curten,  1  D.  540. 

The  husband  of  an  administratrix  is  not 
strictly  an  administrator,  so  as  to  render 
a  claim  against  him  for  moneys  received  from 
the  intestate's  estate  a  preferred  claim  against 
his  own  estate,  under  the  Illinois  statute, 
though  a  court  of  equity  may  perhaps  de- 
clare him  so  to  be,  to  carry  out  the  intent  of 
the  statute.     Davis  v.  Harknees,  41  D.  184. 

98.  Payment  and  delivery  of  lega- 
cies. —  An  administrator  must  pay  the  debts 
of  the  estate  before  he  turns  over  to  the  lega- 
tees their  share  of  the  property.  Payment 
to  heirs  without  having  paid  the  debts  is  il- 
legal, contrary  to  the  oath  of  office  of  the 
administrator,  and  the  cause  of  frequent  and 
expensive  litigation,  Mcintosh  v.  HamJUcton, 
89  D.  276. 
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He  is  not  liable  for  property  of  an  estate 
lost  or  destroyed  without  any  fault  on  hit 
part;  bat  where  he  pays  legacies  while  there 
are  debts  yet  unpaid,  retaining  negroes  and 
ether  property  in  his  possession  sufficient  in 
his  judgment  to  pay  the  debts,  if  this  prop- 
erty, through  the  emancipation  of  the  slaves, 
proves  insufficient  he  will  be  personally  liable 
for  the  deficiency.    /&> 

An  executor  has  no  power  to  sell  property 
after  he  has  delivered  it  over  to  the  legatee. 
JfeCanta  ▼.  Bee,  16  D.  610. 

Executors  who  pay  legacies  without  tak- 
ing refunding  bonds,  or  retaining  sufficient 
money  in  their  hands  to  pay  the  debts  of 
the  estate,  and  consequently  have  to  use 
their  own  funds  for  that  purpose,  cannot,  as 
of  course,  come  into  equity  and  have  the 
legatees  refund  the  amount  so  advanced. 
They  should  have  kept  regular  accounts*  and 
have  taken  care  to  have  retained  a  sufficient 
amount  to  pay  such  debts.  There  are,  how- 
ever, peculiar  circumstances  which  will  en- 
title executors  so  situated  to  relief.  Alexan- 
der v.  Fox.  62  D.  211. 

Where  the  executors'  petition  alleges,  as  a 
reason  why  they  had  paid  certain  legacies 
without  retaining  sufficient  funds  to  pay  the 
debts  of  the  estate,  that  their  testator  was  a 
man  of  large  estate;  that  he  was  a  prudent 
business  man  who  kept  strict  account  of  his 
means;  that,  after  providing  for  the  payment 
of  the  legacies  which  they  had  paid,  he  had 
set  apart  certain  land,  the  crop  thereon,  and 
the  debts  due  him,  as  a  fund  from  which  to 
pay  his  debts,  and  declared  that  such  fund 
would  be  more  than  enough  for  that  purpose; 
bat  that,  notwithstanding  a  careful  manage- 
ment of  the  fund,  owing  to  a  fall  in  the  price  of 
cotton  and  an  inability  to  collect  debts  due  the 
•state,  the  fund  has  fallen  short, — they  are 
entitled  to  have  the  legatees  forced  to  refund 
sufficient  money  to  pay  the  debts.  If  the 
allegations  of  the  bill  are  denied  by  the  an- 
r,  the)  matter  should  be  referred  to  a 


lb. 

Where  a  testator  domiciled  in  England  be- 
eueathed  a  legacy  to  a  resident  of  South 
Carolina,  and  the  executor  qualified  in  Ens- 
land  and  also  in  that  state,  and  paid  all 
debts  and  all  other  legacies,  and  there  were 
sufficient  assets  in  the  state  to  pay  the  leg- 
acy, — held,  that  the  legatee  might  maintain 
aa  action  in  South  Carolina  against  the  ex- 
ecutor to  recover  the  same.  Gravely  v. 
0roteiy,  60  R.  478. 

99.  Distribution,  generally. —When 
a  will  directs  the  division  of  property,  but 
does  not  specify  sny  time  in  which  It  shall 
be  made,  it  must  be  made  as  soon  after  the 
death  of  th.9  testator  as  the  executors  are 
realy  to  make  a  final  settlement  of  the  es- 
tate.   Roper  t.  Roprr,  75  D.  427. 

On  the  distribution  of  an  estate,  all  the 
distributees  should  be  before  the  court.  Slaugh- 
ter t.  Froman,  17  D.  88. 


Settlement  and  payment  of  distributive 
interests  are  ordinarily  presumed  after  a 
lapse  of  twenty  years  from  the  time  when 
the  executor  or  administrator  should  have 
settled  the  administration.  BlaekweU  v. 
BlaekweU,  70  D.  650. 

But  they  are  not  presumed  from  the  lapse 
of  twenty  years  after  the  administration 
should  have  been  settled,  when  the  personal 
representative  holds,  not  in  his  own  right, 
but  in  subordination  to  and  recognition  of 
the  rights  of  the  cestui  que  tnuL    /&. 

Legislative  enactments  may  empower  the 
court  to  order  a  domestic  administrator,  hav- 
ing in  his  hands  the  distributive  share  of  an 
estate  belonging  to  minor  children,  legally 
domiciled  in  a  foreign  state,  to  pay  the  same 
over  to  the  foreign  guardian  appointed  for 
the  minors  in  such  state.  OrimmeU  v.  Witi* 
erinyton,  63  D.  66. 

The  court  of  ancillary  administration  may 
retain  assets  of  the  estate  remaining  after 
payment  of  all  debts,  and  distribute  them  ac- 
cording to  the  law  of  the  domicile  of  the  in- 
testate, or  it  may  transmit  them  to  the  place 
of  the  principal  administration,  to  be  there 
distributed.  The  power  of  the  court  in  such 
matter  is  a  discretionary  one,  to  be  exercised 
according  to  the  circumstances  and  equity 
of  each  case.  Lawrence  v.  KiUeridge,  56  D. 
385. 

Contracts  of  guardians  and  administrators 
with  wards  and  distributees  are  regarded 
with  suspicion  by  courts  of  equity;  and  an 
administrator's  purchase  of  a  distributee's 
interest,  soon  after  his  coming  to  full  age, 
and  for  a  grossly  inadequate  consideration,  is 
fraudulent.     Wright  v.  Arnold,  61  D.  172. 

An  administrator  is  not  liable  as  such 
after  final  distribution  of  his  intestate's 
estate,  and  payment  of  all  the  existing  debts; 
nor  is  the  reversion  of  the  widow's  dower,  in 
such  case,  to  be  regarded  as  assets  in  his 
hands.     Beardsley  v.  Kniaht,  33  D.  103. 

An  administrator  who  has  made  voluntary 
payments  must,  in  a  future  contest  with  the 
distributees,  show  that  the  debts,  though 
paid  under  no  legal  compulsion,  were  never- 
theless such  as  could  have  been  enforced 
against  the  estate.  He  is  not  to  be  regarded 
as  in  any  worse  position  than  the  creditor 
was  at  the  time  of  the  payment.  Bobertt  v. 
Roger*  61  D.  542. 

Distributees  may  charge  administrators 
who  convert  property  of  the  estate  into  other 
specifio  effects  with  the  value  of  the  con- 
verted property,  or  may  elect  to  claim  and 
pursue  the  property  for  which  it  has  been 
exchanged.   BlaekweU  v.  BlaekweU,  70  D.  556. 

The  receipt,  by  distributees  of  a  decedent's 
estate,  of  proceeds  of  an  unauthorised  sale  by 
the  administrator  will  not  operate  as  a  rati- 
fication of  the  sale,  unless  such  distributees 
were  of  lawful  age  when  they  received  the 
said  proceeds,  and  knew  the  facts  regarding 
such  sale,    McArihur  v.  Carrie,  70  D.  528. 
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After  a  decree  of  distribution,  money  of  a 
distributee  in  the  hands  of  the  administrator 
may  be  garnished  by  a  creditor  of  the  dis- 
tributee, or  may  be  reached  by  proceedings 
supplementary  to  execution.  Estate  ofNcrac, 
95  D.  111. 

100.  Compelling  distribution.— To  a 
petition  or  bill  to  obtain  distribution  of  an 
estate,  the  administrator  or  executor  is  an 
indispensable  party,  without  whom  no  de- 
cree can  be  properly  entered.  Porter  ▼. 
Porter,  40  D.  65. 

An  order  of  the  probate  court  is  binding 
and  conclusive  upon  an  administrator,  in  ad- 
judging that  he  pay  over  money  in  his  hands 
to  the  heir,  when  the  administrator  was  a 
direct  party  to  the  order,  and  was  before  the 
court  at  the  time.  Ralston  ▼.  Wood,  58  D. 
604. 

If  an  administratrix  wastes  the  estate,  the 
children,  the  distributees  of  the  estate,  have 
a  right  to  have  so  much  of  her  portion  of  the 
estate  appropriated  to  their  own  use  as  will 
be  sufficient  to  make  good  any  waste  or  mis- 
application of  assets  which  has  occurred  dur- 
ing her  administration,  and  this  in  preference 
to  the  claim  of  a  complainant,  a  judgment 
creditor  of  the  administratrix,  who  is  en- 
deavoring to  charge  her  share  with  the  pay- 
ment of  his  debt.  Lang  v.  Brown,  56  D. 
244. 

The  probate  court,  under  the  Ohio  act  of 
March  14,  1853,  had  jurisdiction  not  only  to 
settle  the  accounts  of  executors  and  admin- 
istrators, but  also  to  determine  the  amount 
due  to  each  legatee  or  distributee,  and  to 
order  the  payment  thereof.  Such  order  had 
so  far  the  force  of  a  judgment  that  it  might 
be  enforced  by  execution.  McLaughlin  v. 
McLaughlin,  64  D.  603, 

When  the  judge  of  probate  has  made  an 
order  of  distribution,  the  powers  of  the  court 
are  exhausted,  and  it  has  no  jurisdiction  to 
entertain  an  original  petition  brought  to  en- 
force the  collection  of  the  amount  awarded  to 
the  distributee  as  a  debt  against  the  admin- 
istrator. When  the  order  was  made,  the 
distributee  had  his  election  to  either  enforce 
it  by  execution,  or  to  treat  it  as  a  debt  of 
record  against  the  administrator,  and  sue  for 
and  recover  it  in  another  proceeding.  The 
probate  court  had  no  power  to  entertain  such 
a  proceeding.     lb. 

101.  Deductions  and  charges  against 
distributee.  —  Where  an  heir  owed  the  in- 
testate at  the  time  of  his  death,  the  amount 
of  the  debt  should  be  deducted  from  such 
heir's  share  in  the  distribution  of  the  estate. 
Button  v.  Allen,  43  D.  630. 

Rents  and  profits  of  land,  the  possession  of 
which  was  unlawfully  withheld  by  the  ances- 
tor in  his  lifetime,  and  by  his  heirs  after  his 
death,  ought  not  to  be  charged  against  his 
executors  and  heirs  jointly,  but  apportioned 
among  them  according  to  their  respective 
interests.     Roberts  v.  Stanton,  5  D.  463. 


An  administrator's  remedy  is  in  equity, 
where,  having  been  compelled  to  pay  a  deb* 
of  his  decedent  of  which  he  was  not  aware 
when  he  distributed  the  estate,  he  seeks  to 
recover  from  the  distributee  the  amount  of 
such  debt.     Turner  v.  Bgetton,  19  D.  235. 

An  executor,  surety  of  a  legatee,  may  re- 
tain, against  an  assignee  of  the  latter  claim- 
ing under  an  assignment  subsequent  in  date 
to  the  executors  becoming  surety,  the 
amounts  that  he  has  been  obliged  to  pay  be* 
cause  of  his  character  of  surety.  Bomig  v. 
Erdman,  34  D.  533. 

An  executor  cannot  retain  a  legatee's 
share  to  secure  payment  of  an  annuity,  nor 
require  security  for  its  payment,  when  a  tes- 
tator bequeathed  a  certain  annuity  to  his 
wife,  and  it  was  agreed  that  each  legatee 
pay  semi-annually  a  certain  amount  to  dis- 
charge it     PeViam  v.  Taylor,  59  D.  604. 

102.  Allowances  to  widow  and  chil- 
dren.—  Administrators  should  confine  the 
maintenance  of  the  children  to  the  income  of 
the  estate;  nor  should  they  exceed  it,  except 
in  cases  of  necessity,  upon  application  to  the 
court.     Teague  v.  Dendy,  16  D.  643. 

The  court  will  direct  profits  of  the  testa- 
tor's estate  to  be  applied  to  the  support  of 
his  children,  although  the  will  provide  that 
they  should  be  lent  out  until  the  youngest 
child  attains  his  majority,  and  then  divided 
among  them.    Maujdn  v.  Dulany,  90  D.  699. 

A  statute  provided  that  upon  the  death  of 
a  married  man,  certain  specific  articles  should 
be  allowed  to  his  widow.  Held,  that  such 
allowance  was  for  the  benefit  of  both  widow 
and  children,  and  that  where  there  were  chil- 
dren, the  allowance  could  not  be  affected  by 
an  antenuptial  agreement.  Pheipe  v.  Pkdpe, 
22  R.  149. 

103.  Liability  of  representative  to 
heirs  and  legatees.  —  An  adnunistrator  is 
a  trustee  tor  the  heirs,  and  the  court,  sitting 
as  a  court  of  chancery,  has  jurisdiction,  in  a 
proper  case,  to  enforce  their  rights  against 
him.     Parsons  v.  Parsons,  32  D.  362. 

An  administrator  becomes  personally  lia- 
ble for  the  proceeds  of  property  of  the  estate 
sold  by  him  on  a  credit,  if  he  make  a  con- 
veyance of  the  property  without  taking  notes 
and  security  as  required  by  law;  and  when 
a  conveyance  of  property  so  sold  has  been 
made  by  an  administrator,  it  is  to  be  pre- 
sumed, in  the  absence  of  proof,  that  the 
terms  of  sale  were  complied  with*  Qiddtay* 
v.  Steele,  91  D.  336. 

An  administrator  selling  property  exempt 
from  sale  is  liable  in  trover  at  the  suit  of  trie 
widow  and  heirs.  Jackson  v.  Bryan,  20  I>. 
142. 

An  administrator  entering  into  an  agree- 
ment with  the  heirs  for  a  common-law  arbi- 
tration concerning  the  estate  is  personally 
liable  on  the  award.  Powers  v.  Douglass,  38 
R.699. 

A  probate  court  cannot  rtepem  *  ^accession 
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which  has  once  bean  administered  and  closed. 
JUfc  v.  iToraej;  68  D.  128. 

After  succession  has  once  been  adminis- 
tered and  closed,  the  heirt  have  fall  owner- 
■hip  el  decedent's  property,  with  all  the 
incidental  rights  of  control,  disposition,  and 
actions  for  its  recovery  and  possession,     lb. 

An  administrator  is  no  longer  subject  to 
the  jurisdiction  of  the  probate  court,  when 
he,  in  obedience  to  a  valid  decree  of  that 
court,  has  made  final  distribution,  and  has 
been  discharged,  Lowrw  r.  McMillan,  72  J>. 
119. 

An  administrator  who  of  his  own  accord 
undertaken  to  decide  who  are  entitled  to  the 
estate,  and  makes  distribution  accordingly, 
acts  at  his  peril.     /&. 

The  promise  of  an  executor  to  pay  an 
heir  at  law  money  to  desist  from  opposition 
to  the  will  is  on  sufficient  consideration, 
and  is  not  within  the  statute  prohibiting  an 
action  "upon  a  special  promise  of  an  execu- 
tor or  administrator  to  answer  damages  out 
of  his  own  estate.*  Bellows  v.  Bowles,  62  R. 
118. 

S.  SaUof  Lands  for  Payment  of  Debts. 

104.  Personal  property  the  primary 
fond.  —  Personal  estate  is  the  primary  or 
natural  fund  for  the  payment  of  debts,  and, 
as  between  the  real  and  personal  representa- 
tives of  a  decedent,  must  be  first  resorted  to. 
Chase  ▼.  Lockerman,  35  D.  277;  Newby  v. 
Skinner,  31  D.  397. 

Personal  property  bequeathed  to  the  widow 
of  the  testator  must  be  applied  in  payment 
of  the  debts  of  the  estate  before  land  devised 
can  be  made  chargeable.  Rogers  v.  Rogers, 
20  D.  718. 

Debts  of  the  decedent  are  to  be  paid  from 
his  personal  estate,  unless  that  be  exhausted, 
whereupon  the  real  estate  may  be  applied 
for  that  purpose,  under  an  order  of  the  court 
obtained  upon  a  showing  of  the  nets.  Rus* 
seB  v.  BsvsseU,  93  D.  64a 

Crops  of  a  farm  purchased  between  the 
times  of  making  a  will  and  codicil  are 
chargeable  with  the  testator's  debts  and  an 
annuity,  and  the  net  residue  thereof  is  the 
primary  f nnd  for  the  payment  of  the  debts, 
under  a  will  directing  that  the  testator's 
estate  should  be  kept  together  during  the 
life  of  bis  daughter,  who  should  be  paid  a 
certain  sum  annually  from  the  proceeds  of 
the  crops,  and  the  net  residue  of  the  crops 
be  appropriated  to  the  payment  of  his  debts. 
Drayton  v.  Rose,  64  D.  731. 

Application  of  the  personal  estate  to  the 
payment  of  debts  need  not  be  made  before 
petitioning  for  a  sale;  it  is  sufficient  that 
such  application  has  been  made  when  the 
order  of  sale  is  granted.  Bloom  v.  Burdkk, 
37  D.  299. 

Funds  in  the  hands  of  an  administrator, 
not  needed  to  pay  expenses  of  the  funeral 
and  last  sickness  of  toe  intestate,  and  the 
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allowance  to  bis  family,  should  be  applied  to 
the  payment  of  debts,  upon  an  order  obtained 
by  the  administrator  at  his  next  annual  set- 
tlemenk     Walls  v.  Walter,  99  D.  29a 

The  personal  estate  of  a  deceased  purchaser 
of  land  under  a  mortgage  is  not  liable  to  ex- 
onerate the  realty  from  the  charge,  unless, 
by  some  agreement  with  the  mortgagee,  or 
by  directions  in  his  will,  he  has  manifested  a 
clear  intention  to  assume  the  debt  as  his 
own,  and  to  make  it  payable  out  of  his  per- 
sonalty; and  an  indemnity  given  to  the 
mortgagor,  coupled  with  the  payment  of 
part  of  the  debt,  will  not  have  that  effect. 
Cumberland*.  CodringCon,  8  D.  492. 

Where  such  purchaser,  after  charring  the 
mortgage  upon  his  personal  estate,  dies,  and 
his  heir,  being  also  his  personal  representa- 
tive, afterwards  dies,  the  personal  assets  of 
the  heir  are  not  the  primary  fund  for  the 
payment  of  the  debt    /&> 

The  act  of  6  George  II.,  chapter  7,  section 
4,  subjecting  a  decedent's  whole  estate,  both 
real  and  personal,  to  the  payment  of  debts, 
was  by  aot  of  Congress  the  law  of  Alexandria 
County,  District  of  Columbia,  from  and  after 
June  24,  1812.  Buckley  v.  Rotchford,  66  D. 
240. 

Real  estate  is  not  merely  the  secondary 
fond  for  the  payment  of  debts  of  a  decedent, 
but  his  estate,  real  and  personal,  is  equally 
liable,  unless  some  equitable  reason  should 
require  the  creditor  to  proceed  first  against 
the  personal  estate.    lb. 

A  judgment  creditor  of  a  decedent  is  not 
bound  to  satisfy  his  debt  out  of  debts  due 
the  decedent  before  subjecting  real  estate 
that  is  primarily  liable  for  the  debt.    lb. 

A  direction  that  lands  be  converted  into 
money  and  the  proceeds  divided  between 
certain  persons  creates  no  charge  upon  the 
fund  for  the  payment  of  debts;  but  the  bene- 
ficiaries take  as  devisees,  and  their  bequests 
will  be  liable  for  the  testator's  debts  only 
after  the  exhaustion  of  the  personal  estate. 
Newby  v.  Skinner,  31  D.  397. 

105.  Lien  of  creditor  paramount 
to  rights  of  heir.  —  Where  the  testator 
charges  all  his  estate  with  the  payment  of 
debts,  if  after  the  personal  estate  is  ex* 
hausted  there  remain  a  debt  against  the  es« 
tate,  it  will  be  a  charge  on  the  real  estate. 
Hudgin  v.  Hudgin,  62  D.  124. 

Real  estate  of  a  deceased  person  is  liable 
for  the  payment  of  his  debts,  subject  to  the 
widow's  dower,  and  his  heirs  to  whom  it  de- 
scends take  cum  onere;  whoever  buys  from 
them  does  so  subject  to  the  application  of 
the  rule  of  caveat  emptor.  Faran  v.  Robin- 
son, 93  D.  617. 

A  creditor's  interest  in  the  decedent's  es- 
tate, or  that  of  the  personal  representative, 
is  not  of  such  a  nature  as  to  preclude  the 
legislature  from  repealing  the  laws  authoris- 
ing sales  of  the  estate  for  the  payment  of 
debts.    Ludlow  v.  Johnson,  17  D.  609, 
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The  right  of  the  heirs  to  the  land  is  at  ab- 
solute as  that  of  their  ancestor,  until  divested 
by  a  sale  by  the  administrator,  under  an 
order  of  the  orphans'  court.  McCoy  v.  8eott, 
19  D.  640. 

The  purchaser  with  a  warranty  from  an 
heir,  of  realty,  which  is  afterwards  sold  by 
srder  of  the  surrogate  to  pay  the  debts  of 
the  ancestor,  is  entitled  to  be  subrogated  to 
the  rights  of  the  creditors  who  are  paid  by 
such  sale,  and  has  an  equitable  lien  on  the 
rest  of  the  estate  remaining  in  the  hands  of 
the  heir.    Eddy  v.  Trover,  31  D.  261. 

The  creditor  of  a  deceased  heir,  showing, 
bv  petition  filed  in  a  suit  brought  by  the 
children  of  such  heir  for  a  decree  for  the 
sale  of  the  intestate  ancestor's  estate,  and 
the  distribution  of  the  proceeds  among  the 
heirs,  that  he  is  a  creditor  of  such  heir  for 

Soods  sold  her  while  a  feme  eole,  and  that 
tie  afterwards  married  and  died,  leaving  no 
assets  liable  for  the  payment  of  her  debts, 
makes  a  prima  fade  case,  entitling  himself 
to  payment  of  his  claim  out  of  the  share  of 
she  proceeds  of  the  intestate's  realty  awarded 
to  the  deceased  heir's  children.  Hays  v. 
Miles,  31  D.  7a 

106.  Power  of  court  to  order  a  sale. 
— Jurisdiction  of  the  orphans'  court  in  pro- 
ceedings for  the  sale  of  real  estate  of  a  dece- 
dent is  derived  exclusively  from  legislation, 
and  its  acts  are,  unless  warranted  by  statute, 
coram  non  judice.  Wyman  v.  Campbell,  31 
D.  677. 

Proceedings  of  such  court  relating  to  sales 
of  realty  are  fa  rem  against  the  decedent's 
estate,  and  not  m  personam;  and  the  real 
estate  itself  becomes  subject  to  the  action  of 
the  court,  for  the  purposes  of  a  sale,  as  soon 
as  it  has  obtained  information  of  facts  suffi- 
cient to  give  it  jurisdiction,    lb. 

The  court  acquires  potential  jurisdiction 
ever  the  sale  of  a  decedent's  estate,  by  the 
death  of  the  ancestor,  and  this  jurisdiction 
becomes  actual  as  soon  as  the  court  under- 
takes to  act  upon  a  report  of  commissioners, 
which  shows  that  a  division  of  the  real  estate 
cannot  be  eouitably  made  without  injury  to 
the  heirs,    lb. 

A  second  order  of  sale  of  real  estate  may 
be  made  by  such  court,  when  the  estate  sold 
under  the  first  order  proved  to  be  insufficient 
to  pay  all  the  debts  of  the  estate.  Liddel  v. 
McVkhar,  19  D.  369. 

Jurisdiction  of  a  probate  court  over  the 
settlement  of  estates  of  decedents  attaches 
and  becomes  effective  only  upon  the  grant- 
ing of  letters  of  administration;  and  the 
power  to  make  an  order  directing  the  sale 
of  real  estate  for  the  payment  of  debts  arises 
only  upon  the  presentation  by  the  legal  and 
regnlar  administrator  of  the  petition  pre- 
scribed by  law.     Long  v.  Burnett,  81  D.  420. 

The  power  of  such  court  to  order  a  sale  of 
the  realty  of  a  decedent  results  from  the  fact 
that  the  personal  estate  in  the  hands  of  the 


tor  is  insufficient  to  pay  debta. 
Stuart  v.  Allen,  76  D.  551. 

In  exercising  its  jurisdiction,  the  court 
need  not  comply  literally  with  the  prorie- 
ions  of  the  statute,  a  substantial  compliance 
being  enough.    lb. 

In  cases  where  titles  to  real  estate  will  be 
injuriously  affected  bv  holding  probate  courts 
to  great  strictness  of  proceeding,  a  fair  and 
liberal  construction  should  be  given  to  their 
acts,  whenever  it  can  legally  be  done.      /e* 

An  administrator  in  selling  the  decedent's 
realty  must  comply  strictly  with  every  re- 
quirement of  the  law,  and  probate  courts 
cannot  order  a  sale  unless  everything  necee 
sarv  to  give  them  jurisdiction  of  the  persoa 
and  of  the  subject-matter  appears  upon  their 
records.    Stevenson  v.  McReary,  51  D.  102. 

A  probate  court  has  authority  to  order  the 
sale  of  slaves  and  real  property  at  a  pleee 
other  than  the  county  seat,  under  the  Texas 
acts  of  January  21,  1841,  and  of  February 
4,  1841;  those  acts  are  not  repugnant  to  each 
other.    NeUl  v.  Keese,  51  D.  746. 

The  constitution  of  Mississippi  has  not  con- 
ferred upon  a  probate  court  jurisdiction  over 
land  of  a  decedent  for  any  purpose  what- 
ever. It  is  only  by  virtue  of  the  special 
conditional  power  conferred  by  the  legisla- 
ture, and  restricted  in  its  exercise  to  the 
happening  of  the  particular  event  named  in 
the  act,  that  the  probate  court  can  issnme 
to  exert  any  jurisdiction  over  such  land. 
Boot  v.  McFerrin,  75  D.  49. 

Such  court  has  no  power  to  order  the  sale 
of  land,  until  the  jurisdictional  facts  and 
acts  prescribed  by  law  have  been  judicially 
ascertained  of  record.  But  after  the  fact  of 
jurisdiction  is  established  in  the  record,  over 
both  the  subject-matter  and  the  person,  then 
all  the  presumptions  arise  in  favor  of  its 
judgments,  which  inherently  belong  te 
courts  of  original  general  jurisdiction,    lb. 

The  jurisdiction  conferred  on  such  courts  by 
the  constitution  is  general;  but  the  jurisdic- 
tion over  lands  of  decedent  conferred  upon 
them  by  the  legislature  is  special,  inferior, 
and  limited,    lb. 

The  provision  of  the  California  act  regu- 
lating the  settlement  of  estates  of  decedents, 
declaring  that  no  sale  of  any  property  of  an 
estate  shall  be  valid  unless  made  upon  an  or- 
der of  the  probate  court,  is  applicable  to  sales 
by  executors  and  administrators  only,  and 
does  not  refer  to  judicial  sales  under  decrees 
of  court,  nor  to  sales  in  pursuance  of  testa- 
mentary authority.  Fallon  v.  Butler,  81  D. 
140. 

Under  the  Ohio  act  of  1803,  "  organising 
the  judicial  courts, "  the  courts  of  common 
pleas  had  jurisdiction  to  order  the  sale  of 
real  estate  of  a  decedent.  Ludloss  v.  /o*a- 
son,  17  D.  609. 
The  account  of  debts  required  to  be  given 

the  surrogate  is  sufficient  to  vest  htm  with 

jurisdiction  to  order  a  sale,  if  any  one  of  the 
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several  Hams  of  debt  be  sufficiently  etetod. 
AtkmM  v.  Kmnan,  82  D.  634. 

An  order  of  sale  of  the  land  of  a  deeedent, 
nude  when  eircuinstanoss  do  not  exist  whinfe 
under  the  law  authorise  the  court  to  make 
the  order,  is  without  jurisdiction  or  author* 
fry.     ratter*  ▼.  Patterson,  86  D.  648. 

A  decree  authorising  an  executor  to  eeU 
so  rnnoh  real  estate  as  he  may  deem  for  host 
interest  of  estate  is  erroneous.  The  court  is 
only  authorised  to  lionise  a  sale  of  so  much 
leu  estate  ask  necessary  to  pay  debts.  Ifor- 
fsi  t.  Hook,  87  D.  243. 

A  sale  by  an  administrator  under  an  order 


ef  the  oonrt  is  void,  where  the  law  empower- 
ing the  oonrt  to  make  said  order  is  repealed 
after  the  order  has  been  granted,  but  before 
the  sale  has  been  made*  Campam  r.  Oitlett, 
UD.  73. 

An  administrator's  sale  of  Ohio  lands  by  a 
Virginia  oonrt  is  void,  for  want  of  power. 
Sabmomd  ▼.  Price,  42  D.  204. 

Where,  by  statute,  a  sale  of  the  lends  of 
a  testator  for  the  payment  of  debta  is  au- 
thorised, —  "  1.  When  the  will  gives  no  power 
to  eeU  the  same  for  that  purpose,  and  the 
personal  estate  is  insufficient  tneref or";  and 
"2.  When  a  sale  of  the  lands  is  more  benefi- 
cial then  n  sale  of  slaves,  and  is  not  in  con- 
met  with  the  provisions  of  the  will,"— and 
the  eeoond  ground  for  sale  is  relied  upon,  the 
jurisdiction  of  the  oonrt  to  order  a  sale  it 
limited  to  n  case  in  which  there  are  no  con- 
meting  provisions  in  the  wilL  Mostly  v. 
THUS,  6  R.  710. 

107.  To  pay  what  debts  land  may 
beeold. — An  order  of  sale  of  real  estate 
may  be  made  to  pay  money  advanced  by  the 
administrator,  in  (mod  faith,  for  the  payment 
ef  the  debts  of  the  estate.  Uddi  r.  Mo- 
Vtekar,  19  D.  880. 

A  sale  of  property  by  an  administrator  is 
void  where  the  sale  was  made  by  virtue  of  an 
eider  obtained  in  due  time,  but  not  acted 
apen  until  the  statute  of  limitations  had 
run  against  the  debta  which  made  such  sale 
accessary.     Campam  v.  Gillett,  63  D.  73. 

An  authority  to  an  administrator  to  sell 
real  estate  of  the  deceased  to  pay  debts  barred 
by  the  statute  of  limitations  is  void,  and  a 
purchaser  at  such  sale  acquires  no  title  to 
the  property,  but  he  is  entitled  to  the  value 
ef  the  improvements  placed  by  him  on  the 
land,  under  the  limitation  and  settlement 
act     Heath  v.  WtU»t  16  D.  383. 

Sufficiency  of  evidence  of  a  debt  to  war* 
rant  the  issuance  of  a  license  to  sell  the  dece- 
dent's realty  is  a  matter  within  the  jurisdic- 
tion and  discretion  of  the  probate  judge,  the 
petition  being  in  due  form,  and  regular  and 
legal  notice  having  been  given  to  the  heirs 
and  all  concerned;  and  his  decision  thereupon 
cannot  be  inquired  into  collaterally.  M er- 
r*v.  Banu.SH).  359. 

A  license  granted  to  an  executor  to  sefl 
real  property  for  payment  of  a  decedent's 


debts  is  valid,  though  the  debts  have  not 
been  determined  either  by  a  Judgment  ef 
court  or  a  commission  of  insolvency.  Tmmm 
r.  Poor,  77  D.  840. 

108.  When  a  sale  la  proper.— la 
ease  there  should  be  a  failure  of  personal  as* 
sets,  it  la  the  duty  of  the  executor  or  admin- 
istrator to  make  application  for  the  sale  of 
the  decedent's  realty  in  the  mode  pointed 
out  by  the  Florida  act  of  March  4,  1841. 
Union  Bank  j.  Powell,  52  D.  367. 

That  a  decedents  will  directed  the  sale  of 
property  is  no  ground  for  aa  order  of  sale  by 
the  probate  oonrt.  Wilson  v.  Armstrong,  84 
D.  685. 

The  time  within  which  an  order  for  the 
sale  of  real  estate  must  be  applied  for  by  the 
administrator  is  not  fixed  by  laws  it  is  left 
to  the  discretion  of  the  orphans'  court,  and 
is  to  be  determined  by  the  circumstances  of 
the  particular  case.  Liddelr.  McVickar,  18 
D.  368. 

The  answer  of  aa  infant  or  lunatic  dert» 
see  by  his  guardian  ad  Stem,  or  oommittee, 
fai  a  creditor's  suit,  admitting  the  plain- 
tiff's claim  and  the  insufficiency  of  the 
personal  assets,  authorises  the  chancellor 
immediately  to  decree  a  sale  of  the  realty  of 
the  deceased  to  pay  debts.  Campbelfs  (km, 
20  D.  360. 

An  administrator  who  has  made  a  sup* 
posed  final  settlement,  and  exhausted  the 
personal  assets  in  the  payment  of  debts  due 
from  the  estate  and  the  statutory  allowance 
to  the  widow,  and  who,  as  administrator, 
afterwards  unsuccessfully  defends  a  suit 
brought  against  him  for  a  debt  due  from  bis 
intestate,  is  entitled  to  an  order  to  sell  so 
much  of  the  real  estate  of  the  decedent  aa 
may  be  necessary  to  pay  the  judgment  and 
costs  thus  recovered  against  him,  notwith- 
standing the  fact  that  the  intestate's  real  es- 
tate has  been  partitioned  among  the  heirs, 
and  by  them  conveyed  to  third  parties. 
Faran  v.  Robinson,  93  D.  617. 

109.  The  petition.  —  It  has  never  been 
authoritatively  decided  that  a  written  peti- 
tion was  necessary  to  give  a  probate  court 
Jurisdiction  to  order  a  sale  of  the  property 
of  a  deceased  person.  It  seems  that  its  ab- 
sence would  not  defeat  the  jurisdiction  of 
the  probate  court  to  order  a  sale  of  snob 
property,  nor  affect  the  title  of  a  purchaser 
thereof,  who  was  not  bound  to  look  beyond 
the  judgment  of  a  court  of  competent  juris- 
diction.   Alexander  v.  Maverick,  67  D.  693. 

A  petition  by  an  executor  to  sell  real  es- 
tate should  state  the  names  of  heirs;  but  it 
seems  this  defect  cannot  be  taken  advan- 
tage of  in  a  collateral  proceeding.  Moms 
v.  Hogle,  87  D.  243. 

An  averment  in  a  petition  for  an  order  to 
sell,  that  the  lands  cannot  be  "fairly,  bene- 
ficially, and  equitably  divided"  without  a 
sale,  is  equivalent  to  an  averment  required 
by  statute  that  they  "cannot  be  equitably 
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divided,"  and  will  sustain  the  jurisdiction  of 
the  probate  court  on  a  motion  to  set  aside 
the  sale.    Satcher  v.  Batcher,  91  D.  498. 

Where  a  petition  of  an  administrator  for 
an  order  to  sell  lands  describes  them  cor- 
rectly as  certain  lots  in  section  33,  bat  the 
abstract  accompanying  the  petition,  and 
the  inventory  from  which  the  abstract  is 
required  to  be  taken,  describe  them  as  be* 
tag  in  section  23,  and  the  order  of  sale  di- 
rects the  lands  in  the  petition  to  be  sold, 
namely,  lota,  etc,  in  section  23,  the  notice 
of  sale  and  the  deed  made  to  the  purchaser 
describing  the  lands  correctly,  it  will  be 
held,  in  a  collateral  proceeding  involving 
the  title,  that  the  misdescription  of  the  sec- 
tion was  a  mere  clerioal  error,  not  affecting 
the  validity  of  the  sale.  8ckndl  v.  Chicago, 
87  D.  304.  ^^ 

If  a  petition  by  an  administrator  for  the 
sale  of  real  estate  states  enough  to  require 
the  eonrt  to  act,  the  orders  and  decisions  of 
the  eonrt  in  the  premises  are  binding  until 
reversed,  and  cannot  be  attacked  collater- 
ally.   Ivermm  v.  Loberg,  79  D.  364. 

Whether  in  a  petition  by  an  executor  to 
•ell  the  deoedenti  realty,  it  is  necessary,  as 
a  jurisdictional  fact,  to  set  forth  the  amount 
of  personal  property  that  has  come  into  his 
hands,  quart.    Stuart  v.  Allen,  76  D.  661. 

A  petition  with  a  prayer  in  the  alteraa- 
trre  for  the  confirmation  of  an  agreement  for 
a  private  sale,  or  in  case  of  refusal,  an  order 
for  a  public  sale,  is  defective  as  a  pleading; 
but  this  defect  does  not  go  to  the  jurisdic- 
tion of  the  court.    lb. 

Whether  in  a  petition  for  the  sale  of  a  de- 
cedent's realty,  showing  that  the  personalty 
is  insufficient  to  pay  the  debts,  it  is  essential, 
as  a  condition  to  the  existence  of  jurisdic- 
tion, under  the  California  act  of  1851,  to 
aver  how  much  of  the  personalty  has  been 
disposed  of,  or  whether  this  provision  is 
merely  directory  to  the  court  in  the  exercise 
of  its  jurisdiction,  qucere.    lb. 

When  a  petition  states  that  the  personal 
property  of  the  estate,  which  will  be  shown 
by  the  inventory,  is  insufficient  to  pay 
debts,  this  averment,  though  informal  and 
indirect,  is  equivalent  to  saying  that  the 
personal  estate  mentioned  in  the  inventory 
is  still  on  hand,  and  therefore  undisposed  of, 
and  the  statement  is  of  a  fact  existing  at  the 
time  of  filing  the  petition,  that  fact  being  that 
the  property  of  the  estate  is  shown  by  the 
inventory,  and  is  insufficient  to  pay  the 
debts,  and  if  it  be  the  property  of  the  es- 
tate, it  has  not  been  disposed  of,  the  peti- 
tion and  inventory  in  regard  to  such  matter 
being  considered  as  one  paper,     lb. 

On  a  petition  for  the  sale  of  a  decedent's 
realty,  it  is  not  essential  that  there  should 
be  in  the  petition  itself,  and  without  refer- 
ence to  any  other  paper  or  thing,  a  state- 
ment of  the  facts  necessary  to  jurisdiction, 
the  main  fact  required  being  the  averment 
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of  the  insufficiency  of  personal 
mere  formal  defects  in  the  mode  of  state- 
ment will  not  affect  the  jurisdiction,  So  far 
as  the  question  of  jurisdiction  is  concerned, 
it  is  immaterial  whether  the  statements  of 
the  petition  be  true  or  not,  the  jurisdiction 
resting  upon  the  averments  in  the  petition, 
and  not  unon  their  proof,    lb. 

A  petition  which,  after  setting  out  the) 
debts,  states  "  that  the  personal  property  of 
said  estate,  which  will  appear  by  ref  erenoo 
to  the  inventory  now  on  file,  is  not  more) 
than  sufficient  for  the  use  and  support  of 
family  of  said  decedent,  and  is  wholly  insuffi- 
cient to  pay  said  indebtedness,  and  that  it  ia 
necessary  to  sell  real  estate  to  pay  the  same,1* 
and  concludes,  M  petitioner  further  alleges 
that  the  inventory  heretofore  filed  gives  a 
description  of  all  the  real  estate  of  which  tbs 
said  intestate  died  seised,  and  the  condition 
and  value  thereof,  which  said  inventory  is 
made  a  part  of  this  petition, n  contains  a  suffi- 
cient averment  of  the  "amount  of  personal 
estate  that  has  come  to  his  hands,  and  how 
much  thereof,  if  any,  remains  undisposed 
of,"  within  the  statute,  and  the  ref  erenoo  to 
the  inventory  makes  it,  for  all  purposes  of 
reference,  a  part  of  the  petition.    lb. 

To  require  an  accurate  and  exact  descrip- 
tion of  realty  of  a  decedent,  in  a  petition  for 
an  order  of  sale,  so  as  to  render  a  sale  void 
in  the  absence  of  such  a  description,  is  too 
strict  a  rule,  and  will  not  be  followed.    lb. 

A  decree  of  the  probate  court  is  not  void 
because  of  the  defect  in  the  petition,  which 
prays,  not  simply  for  a  decree  of  sale,  which 
is  the  proper  course,  but  seeks  as  its  main 
object  the  confirmation  of  an  agreement  for 
a  private  sale.  Though  such  a  petition  is 
demurrable  for  thus  asking  what  the  court 
cannot  grant,  yet,  as  it  also  asks  for  an 
order  of  sale,  which  the  court  can  grant,  and 
presents  all  the  facts  necessary  to  jurisdiction 
of  the  matter  of  sale,  it  is  sufficient  to  sup- 
port the  decree  of  sale  when  collaterally  at- 
tacked,   lb. 

A  petition  by  an  executor  must  set  forth 
the  amount  of  the  personal  property  of  the 
estate,  which  has  come  to  his  bands,  other- 
wise an  order  of  sale  made  by  the  probate 
court  and  the  sale  made  thereunder  are  void. 
The  mere  fact  that  an  account  of  such  per- 
sonal estate  is  filed,  at  or  about  the  date  of 
filing  the  petition,  or  is  found  among  the) 
papers  of  the  probate  proceedings,  is  not 
sufficient,  unless  such  aooount  is  referred  to 
in  the  petition  so  as  to  form  a  part  of  it  for 
the  purpose  of  the  ref erenoe.  Gregory  v. 
Taber,  79  D.  219. 

To  sustain  the  sale  of  a  decedent's  real  es- 
tate under  an  order  of  the  p.  obate  oourt,  the) 
petition  for  the  sale  must  state  the  facts  re- 
required  by  the  one  hundred  and  fifty-fifth 
section  of  the  California  Probate  Act.  Unless 
the  petition  states  those  facts,  the  court  does 
not  acquire  jurisdiction  of  the  matter. 
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has  no  power  to  confirm  too  sale  or  to  im- 
part validity  to  it     lb. 

A  statute  providing  that  an  administrator 
•hall  not  bo  required  to  sell  property  of  the 
estate,  etc,  except  upon  the  petition  of  one 
of  the  persons  therein  mentioned,  does  not 
prevent  or  prohibit  him  from  applying  for 
and  obtaining  an  order  for  the  sate  of  such 
property,  when  necessary  for  the  payment 
of  debts  or  the  settlement  of  the  estate. 
Alexander  v.  Maverick,  67  D.  693. 

The  validity  of  a  sale  by  an  administrator 
is  not  affected  by  the  fact  that  the  record 
does  not  show  a  petition  for  an  order  there- 
for. Probate  courts  are  courts  of  general  ju- 
risdiction, and  all  presumptions  are  in  favor 
of  the  validity  of  their  proceedings.  The 
purchaser  at  such  sale  was  not  required  to 
go  behind  the  order  therefor.  The  record 
must  affirmatively  show  that  no  petition  was 
made.     lb. 

An  administrator's  sale  is  not  rendered  in- 
valid because  the  petition  fails  to  state  the 
value  of  the  personal  property,  or  to  set 
forth  a  specific  account  of  the  debts  due  from 
decedent*  nor  because  the  notice  of  sale  was 
insufficient;  it  is  within  the  jurisdiction  of 
the  probate  court  to  decide  on  the  sufficiency 
of  the  petition,  and  of  the  notice  of  sale,  and 
if  the  decision  thereon  is  erroneous,  an  ap- 
peal will  lie  to  correct  the  error;  and  until 
reversed  such  decision  is  binding  on  every 
ether  court     Morrow  v.  Weed,  66  D.  122. 

A  license  to  sell  the  whole  real  estate  of  a 
decedent,  and  published  notice  to  show  cause 
why  a  license  should  not  be  granted  to  sell 
the  whole  real  estate,  do  not  concur  with  and 
are  not  based  upon  a  petition  to  sell  a  spe- 
cific portion  of  the  estate,  and  the  license  is 
therefore  void;  and  it  will  not  support  an 
action  by  the  administrator  to  recover  the 
spscifio  portion  of  the  realty,  under  a  statute 
mat  gives  an  administrator  who  has  been 
licensed  to  sell  certain  lands  an  action  to  re- 
cover them  as  having  been  fraudulently  con- 
veyed by  the  decedent  Verry  v.  McCleUan, 
66  D.  423. 

The  jurisdiction  of  an  orphans*  court  to 
order  the  tale  of  an  intestate's  realty  at- 
taches on  the  filing  of  a  petition  by  the  ad- 
ministrator therefor,  describing  the  lands 
sought  to  be  sold,  and  disclosing  the  statu- 
tory ground  alleged  as  a  basis  therefor,  and 
the  omission  to  state  the  names  and  ages  of 
the  heirs,  and  who  are  of  full  age,  such  not 
being  jurisdictional  facts,  is  a  simple  irregu- 
larity, and  will  not  affect  the  exercise  of  the 
power  to  decree  suoh  sale  when  necessary  for 
the  purpose  of  distribution  of  the  estate. 
My.  Ooidsby,  65  D.  341. 

Minor  heirs  are  bound  by  an  order  of  sale 
for  the  payment  of  debts,  where  they  actu- 
ally had  an  appearance  entered  for  them  in 
court  by  their  guardian,  pending  the  peti- 
tion of  the  administrator  for  such  order,  al- 
though they  were  not  named  in  the  petition; 


suoh  an  irregularity  does  not  render  the  sals 
void.     Storing  v.  Higby,  28  D.  633. 

A  probate  judge  may  license  an  executor 
to  sell  more  real  estate  than  is  necessary  to 
pay  the  debts  set  out  in  the  petition.  Ten- 
ney  v.  Poor,  77  D.  340. 

110.  The  account.  —Jurisdiction  to 
order  a  sale  of  realty  depends  on  a  petition 
and  account.     Bloom  v.  Burdick,  37  D.  299. 

An  account  cannot  be  dispensed  with  be- 
cause an  inventory  has  previously  been  filed, 
although  a  general  reference  to  such  inven- 
tory is  made.     lb. 

If  an  account  is  presented,  its  effect  is  not 
destroyed  by  calling  it  an  inventory,     lb. 

One  document  may  answer  the  double  pur- 
pose of  an  account  and  an  inventory;  and 
an  inventory  made  and  presented  at  the  time 
the  petition  is  filed  may  be  treated  as  an 
account,  and  give  the  court  jurisdiction  to 
the  same  extent  as  a  separate  account  eon* 
taining  the  same  matters,     lb. 

If  it  does  not  clearly  appear  at  what  time 
the  inventory  was  filed,  out  there  is  soma 
evidence  tending  to  show  its  filing  at  the 
time  the  sale  was  petitioned  for,  the  question 
whether  it  was  tiled  at  the  proper  time  to 
support  the  order  of  sale  must  be  submitted 
to  the  jury.    76. 

111.  Further  proceedings  to  obtain 
order  to  aelL  —  1.  Application  for  leave  to 
tell,  generally.  —  Where  special  proceedings 
are  authorized  whereby  an  estate  of  one  may 
be  divested  and  transferred  to  another,  every 
material  step  in  the  course  of  the  proceedings 
must  be  pursued.  Reynolds  v.  Wilson,  60  fi. 
763. 

The  statute  should  be  complied  with  in  an 
administrator's  sale.  Gibson  v.  Roll,  81  D. 
219. 

An  additional  bond  is  not  required  of  an 
executor  upon  being  licensed  to  sell  real  es- 
tate, unless  the  license  be  to  sell  more  than 
sufficient  to  pay  the  decedent's  debts.  Ten- 
ney  v.  Poor,  77  D.  340. 

2.  Notice  of  application.  —  An  administra- 
tor of  an  intestate  estate  applying  for  leave 
to  sell  realty  must  give  notice  of  such  ap- 
plication, otherwise  the  sale  under  the  li- 
cense conveys  no  title.  French  r.  Hoyt,  28 
D.  464. 

Such  notice  is  necessary,  notwithstanding 
the  administratrix  is  the  mother  of  the  minor 
heirs  for  whom  no  guardian  has  been  ap- 
pointed, and  notwithstanding  the  involveney 
of  ths  estate,     lb. 

The  wife  of  a  devisee  of  real  estate  has  no 
such  interest  in  property  as  will  entitle  her 
to  notice  of  a  petition  of  the  devisor's  ad- 
ministrator for  license  to  sell  it  for  ths 
payment  of  debts,  legacies,  and  charges  of 
administration.  Harrington  v.  Harrington, 
74  D.  643. 

Notice  is  sufficient  when  to  the  following 
effect:  "  Notice  is  hereby  given  that  I  will 
apply  at  the  December  term  of  the  county 
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court "  for  an  order  to  sell  the  following  de- 
scribed real  estate  of  the  estate  of  D.,  de- 
ceased, describing  it,  and  concluding  by 
notifying  all  persons  interested  to  appear 
and  show  cause  at  that  time  why  the  order 
should  not  be  granted,  and  being  dated. 
That  the  word  "  next w  did  not  appear  before 
the  words  "December  term,"  in  the  notice, 
is  immaterial,  as  there  could  be  no  doubt 
that  the  term  meant  was  the  next  succeed- 
ing December  1st.  Finch  v.  Sink,  92  D. 
246. 

Notice  of  hearing  of  a  petition  to  sell  real 
estate  is  sufficient  when  a  reasonable  person 
in  the  exercise  of  his  ordinary  faculties, 
reading  the  notice,  would  be  apprised  by  it 
in  what  court  and  at  what  term  the  petition 
would  be  presented     lb. 

Notice  is  sufficient  as  to  time  of  hear- 
ing, when  the  term  at  which  it  is  to  be  heard 
is  gjven,  without  any  day  being  specified,  lb. 
The  printer's  affidavit  of  publication  of 
the  notice  cannot  be  attacked  as  to  its  suffi- 
ciency in  a  collateral  proceeding,     lb. 

Publication  of  notice  of  the  petition  for 
the  sale  of  a  decedent's  realty  according  to 
the  statute  cannot  be  dispensed  with  except 
in  the  event  of  personal  service,  or  of 
written  assent  to  the  sale  by  all  persons  in- 
terested in  the  estate.  Townsend  v.  Tallant, 
91  D.  617. 

An  order  to  show  cause  why  the  land  of  a 
decedent  should  not  be  sold  to  pay  debts, 
and  a  sale  made  under  proceedings  based  on 
the  order  are  void,  where  the  interval  be- 
tween the  date  of  the  order  and  the  day 
fixed  for  the  hearing  of  the  petition  for  the 
sale  is  less  than  the  time  required  by  law  for 
the  publication  of  the  notice,     lb. 

Notice  of  application  of  an  administrator 
which  states  that  he  will  present  a  petition 
"at  the  next  term  of  the  Shelby  circuit 
court,  to  be  holden  at  the  court-house  in 
Shelbyville,  on,"  etc.,  and  is  published  in  a 
Shelby  County  newspaper,  is  sufficient, 
though  the  notice  did  not  specify  in  what 
county  or  state  the  court  was  to  be  held  at 
which  application  was  to  be  made.  Moore 
v.  Neil,  89  D.  303. 

A  defect  in  the  publication  of  an  admin- 
istrator's notice  of  application  for  leave  to 
sell  land,  in  not  stating  the  first  and  last 
days  of  the  publication,  is  cured  by  a  recital 
in  the  decree  that  "  it  appears  to  the  court 
that  notice  according  to  law  was  given  of 
the  pendency  of  this  cause ";  such  a  recital 
raises  a  presumption  that  the  court  received 
other  evidence  than  the  certificate  of  the 
date  of  the  publication,     lb. 

An  administrator's  sale  of  land,  under  a 
license  from  the  probate  court,  cannot  be 
sustained  in  a  collateral  proceeding,  if  the 
record  fails  to  disclose  any  notice  to  the 
heirs  at  law  of  the  time  and  place  of  hearing 
the  application  for  the  license.  Oibbs  v. 
8hawt  84  D.  737. 


An  administrator's  notice  of  the  applica- 
tion for  an  order  of  sale  is  sufficient,  not- 
withstanding the  objection  that  it  was  not 
dated,  and  no  state  was  named,  where  the) 
notice  stated  that  the  application  would  be 
made  "at  the  next  term  of  the  Fulton 
County  circuit  court,  to  be  holden  in  Lewis* 
ton  on  the  second  Monday  in  March  next,"* 
and  the  notice  was  published  in  a  newspaper 
printed  in  Lewiston,  Fulton  County,  Illinois, 
the  first  publication  being  in  October  pre- 
ceding the  March  term,  when  the  petition 
was  filed.     Ooudy  v.  Hall,  87  D.  217. 

No  special  form  of  such  notice  being  given 
by  statute,  such  notice  is  not  to  be  subjected 
to  hypercriticism;  and  the  simple  question 
is,  Would  any  person  reading  it  be  advise>l 
of  the  time  and  place  when  and  where  the 
petition  would  be  presented,  and  its  objects? 
lb. 

The  particular  day  in  term  on  which  the 
petition  for  leave  to  sell  will  be  presented 
need  not  be  named  in  the  administrator's  no- 
tice thereof,     lb. 

An  executor  s  sale  and  conveyance  is  void 
and  will  be  set  aside,  where  the  executor 
gives  notice  to  the  heirs  that  he  would  apply 
at  a  certain  term  of  the  court  for  a  license 
to  sell,  but  he  makes  no  application  at  that 
term,  and  without  further  notice  applies  at 
a  subsequent  term.  Morris  v.  Bogie,  87  D. 
243. 

An  administrator's  sale  under  an  order  of 
court  conveys  no  title,  if  the  notice  of  ap- 
plication for  the  order  is  insufficient  Gibson 
v.  Roll,  83  D.  181. 

An  administrator's  notice  of  an  application 
for  the  sale  is  invalid,  and  the  sale  conveys 
no  title,  where  the  statute  provides  that  the 
first  publication  of  the  notice  must  be  at 
least  six  weeks  before  the  presenting  of  the 
petition,  and  there  are  less  than  six  weeks 
between  the  first  publication  of  the  notion 
and  the  time  specified  therein  for  the  pre- 
senting of  the  petition,  notwithstanding  the 
petition  is  in  fact  presented  after  the  time  so 
specified,  and  after  the  lapse  of  six  weeks. 
lb. 

Proceedings  for  the  sale  of  real  estate  by 
an  administrator  are  not  proceedings  in  rem, 
and  notice  to  the  heirs  is  essential  to  juris- 
diction.   Mickel  v.  Hicks,  27  R.  161. 

3.  Parties. — The  mode  provided  by  stat- 
ute must  be  pursued,  whereby  court  ac- 
quires jurisdiction  over  the  persons  of  the 
minor  heirs,  in  proceedings  by  an  adminis- 
trator to  sell  the  real  estate;  otherwise  the 
court  is  without  jurisdiction  of  the  persons 
of  such  heirs,  and,  as  against  them,  the  pro- 
ceedings are  void.  A  guardian  has  no  power, 
in  such  case,  to  admit  service  of  the  sum- 
mons for  the  minor  heirs.  Clark  v.  Thorny 
son,  95  D.  457. 

A  court  has  no  jurisdiction  to  hear  and  de- 
termine an  application  for  the  sale  of  an  in- 
testate's real  estate,  when  the  heir  is  not  a 
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party  to  such  proceeding,  and  an  order  of 
sale  made  under  such  circumstances  is  void. 
Adams  v.  Jeffries,  40  D.  477. 

The  administrator  may  bring  all  adverse 
parties  into  court  in  either  of  two  wayss  L 
By  serving  a  written  or  printed  notice,  to- 
gether with  a  copy  of  the  account  and  peti- 
tion, on  all  the  heirs  or  devisees  in  whom  the 
title  of  the  land  proposed  to  be  sold  may  be 
Tested;  2.  By  puDlisning  a  notice  to  all  par- 
ties interested  to  oome  in  and  show  cause  why 
Che  land  should  not  be  sold  according  to  the 
prayer  of  the  petition.  Either  mode  is 
equally  efficacious  to  give  the  court  complete 
jurisdiction.     Gibson  v.  Bolt,  81  D.  219. 

Parties  interested  are  bound,  after  proper 
notice  of  an  application  for  the  sale  of  a  de- 
cedent's realty,  to  appear  and  attend  upon 
the  court  during  the  whole  of  the  day  speci- 
fied for  the  presenting  of  the  petition  for 
•ale.  either  to  resist  the  application  then  or 
to  hear  the  order  of  the  court  fixing  another 
time  for  hearing  the  proof;  but  if  during  that 
day  no  petition  is  presented,  they  may  pre- 
sume that  the  purpose  of  presenting  it  is 
abandoned,  and  are  not  required  to  attend 
during  the  whole  term  to  see  if  any  move 
will  be  made  in  the  matter,     lb. 

4.  Guardian  for  infant  heir*.  —  The  ap- 
pointment of  a  guardian  to  appear  for  and 
represent  infant  heirs  on  an  application  to 
•ell  real  estate  is  jurisdictional.  If  such  ap- 
pointment is  not  made,  the  order  of  sale  is 
void.     Bloom  v.  Burdiek,  37  D.  299. 

The  failure  of  a  guardian  ad  Stem  to  answer 
for  one  of  the  infant  heirs,  a  petition  for  an 
order  of  sale  of  a  decedent's  realty  does  not 
affect  the  jurisdiction  of  the  court  to  pro- 
aounoe  its  decree,  since  jurisdiction  of  the 
persona  is  acquired  by  publication  of  the  no- 
tice.   Goudy  v.  HaU,  87  D.  217. 

An  order  of  sale  of  a  decedent's  realty  Is 
not  void  because  the  order  to  show  oause  was 
not  served  on  the  minor  heirs,  or  because  the 
guardian  ad  litem  was  appointed  and  the  order 
to  show  cause  made  on  the  same  day,  if  the 
usual  order  for  minor  and  absent  heirs  to 
•how  cause  was  entered,  and  on  the  same  day 
a  guardian  ad  litem  was  appointed  for  such 
heirs,  who  on  such  day  appeared  and  con- 
tented to  an  order  of  sale,  which  was  then 
accordingly  made.  Stuart  v.  Allen,  76  D. 
661. 

Statutes  are  silent  in  California  as  to  the 
time  when  a  guardian  ad  litem  is  to  be  ap- 
pointed, and  an  order  of  aale  of  a  decedent** 
realty  is  not  void  because  of  the  order  for 
the  minor  heirs  to  show  cause  why  suoh  order 
should  not  be  made  was  not  served  on  them 
Before  the  appointment  of  such  guardian.   lb. 

It  is  within  the  discretion  of  the  probate 
court  to  determine  at  what  time  after  the 
appointment  of  a  guardian,  and  his  consent 
to  an  order  of  sale  of  decedent's  realty,  it 
will  act  upon  the  petition  for  such  sale.     lb. 

112.  Proving  the  debt.  —The  probate 


court  must  determine  whether'  there  are 
debts  against  the  estate  of  a  decedent  or  not; 
the  legislature  have  no  constitutional  power 
to  find  and  determine  that  fact.  And  if  the 
probate  records  and  files  fail  to  show  that 
there  were  suoh  debts,  parol  evidence  is  not 
admissible  to  prove  their  existence.  Daven* 
port  v.  Youna,  63  D.  320. 

118.  Order  of  sale.  —  1.  Necessity  for, 
and  when  proper.  —-When  an  heir  has  alien- 
ated part  of  the  estate  which  has  descended 
to  him,  and  it  becomes  necessary  to  sell  some 
part  to  pay  the  debts  of  the  ancestor,  the 
surrogate  may  order  the  unalienated  part  to 
be  first  sold.    Eddy  v.  Trover,  31  D.  261. 

A  license  by  the  probate  court  to  an  ad- 
ministrator to  sell  real  estate  need  not  fix  the 
sum  of  money  to  be  raised  at  the  sale,  if,  al- 
though the  property  is  more  than  sufficient 
to  pay  the  demands,  it  is  so  situated  that  t. 
part  of  it  cannot  be  sold  without  injury  to 
the  persons  interested  therein,  under  the  New 
Hampshire  statute,  notwithstanding  another 
provision  of  the  same  statute  that  the  pro- 
bate judge,  in  a  license  to  sell  the  decedent's 
real  estate,  shall  fix  the  sum  of  money  to  be 
raised  at  the  sale.  Merrill  v.  Harris,  57  D. 
359. 

By  section  29  of  the  Texas  act  of  1840,  an 
administrator  must  apply  for  an  order  for 
the  sale  of  the  slaves  and  real  estate  as  soon 
as  the  met  of  the  insufficiency  of  the  pro- 
ceeds of  the  perishable  and  other  personal 
property  to  pay  the  debts  of  the  estate  is  ap- 
parent; hence,  if  this  met  should  satisfac- 
torily appear  to  the  court  before  the  order 
for  the  sale  of  the  perishable  and  other  per- 
sonal property  it  made,  there  would  bo  no 
error  in  its  decreeing  the  sale  of  both  the 
real  and  personal  property  m  *h*  same  order. 
Lynch  v.  Baxter,  51  D.  735. 

2.  Form  of.  —  When  a  petition  for  an 
order  of  sale  of  real  estate  is  in  good  form, 
and  the  order  recites  "that  it  appears  to 
the  satisfaction  of  the  court  that  it  is  neces- 
sary to  sell  said  land,"  a  subsequent  sale  is 
good  without  more  particularly  stating  the 
reason  of  such  necessity.  Cox  v.  Davis,  52 
D.  199. 

The  description  of  land  in  an  order  of  sale, 
as  ninety -one  acres  of  the  southwest  corner 
of  lot  No.  11,  is  not  fatally  defective  if  the 
intestate  owned  that  number  of  acres  and  no 
more  in  the  lot  named.  Bloom  v.  Burdiek, 
87  D.  299. 

An  order  authorising  an  administrator  to 
sell  "all  the  real  estate "  of  the  deoedent  is 
sufficient  authority  to  authorise  a  sale;  but 
the  more  regular  and  better  practice  is,  to 

S've  a  description  of  the  lands  in  the  order. 
oe  v.  Henderson,  48  D.  216. 
Where  the  order  prescribes  the  mode  and 
terms  of  sale,  it  is  the  duty  of  the  executor 
to  strictly  conform  to  its  requirements.  He 
has  no  discretion  to  exercise  in  the  matter. 
Reynolds  v.  Wilton,  60  D.  753. 
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rhe  court  has  power  to  prescribe  the 
mode  and  terms  01  sale  of  real  estate  of  a 
deceased  person,  provided  it  requires  as 
much  of  the  executor  or  administrator  as  the 
statute  contemplates.     lb. 

A  statement  in  the  license  to  sell  land 
of  a  decedent  that  it  appeared  to  the  judge 
"  that  the  notice  had  been  published  '  in  a 
certain  newspaper  is  not  sufficient  evidence 
of  due  publication,  to  sustain  such  sale  on 
collateral  attack.   O&bs  v.  Shaw,  84  D.  737. 

Whether,  in  such  license,  a  recital  of  all 
facts  necessary  to  constitute  a  proper  notice 
in  the  order  granting  the  license,  without 
any  further  proof  of  notice  in  the  record, 
would  be  sufficient  to  sustain  the  sale,  quaere. 
lb. 

3.  Validity*  —  The  order  or  decree  of  a 
probate  court  for  the  sale  of  real  estate  by 
an  executor  or  administrator  is  invalid  unless 
the  record  shows  affirmatively  a  compliance 
with  all  the  requirements  of  the  statute 
under  which  the  land  is  decreed  to  be  sold. 
Martin  v.  Williams,  97  D.  456. 

A  lost  probate  decree  is  not  presumed 
valid  unless  it  is  shown  that  process  was 
served.  Order  or  decree  of  probate  court  for 
the  sale  of  real  estate  by  an  executor  or 
administrator,  which  has  been  subsequently 
lost  or  destroyed,  will  not  be  presumed  to- 
be  valid  and  conclusive,  even  where  it  recites 
every  fact  necessary  to  give  the  court  juris- 
diction both  of  the  parties  and  of  the  subject- 
matter,  unless  it  is  shown  that  process 
issued  for  and  was  served  upon  the  parties 
whose  interests  are  affected  by  the  decree.  1 6. 

An  order  of  the  county  court  directing  an 
administrator  with  will  annexed  to  sell  lands 
acquired  by  the  testator  after  the  execution 
of  the  will  is  null.  Meador  v.  Sorsby,  36  D. 
432. 

An  order  is  not  void  because  it  omits  to 
show  that  the  application  for  the  order  was 
icoompanied  by  the  certificate  of  the  judge 
of  probate,  required  by  law  to  be  produced 
with  such  application;  the  error  occasioned 
by  such  omission  can  be  urged  only  on  ap- 
peal   Jackson  v.  Attar,  39  D.  281. 

An  order  is  invalid  unless  the  directions 
of  the  statute  have  been  strictly  complied 
with,  and  such  compliance  must  be  shown  by 
the  record.     Qelstrop  v.  Moore,  59  D.  254. 

An  order  of  sale  made  by  a  probate  court 
having  acquired  jurisdiction  cannot  be  at- 
tacked in  a  collateral  proceeding  on  the 
ground  that  it  was  made  upon  insufficient 
evidence  or  contrary  to  the  evidence,  or  be- 
cause the  sale  of  a  small  portion  of  it  would 
have  been  sufficient,  or  because  the  adminis- 
trator procured  it  to  be  made  to  pay  a  debt 
which  had  previously  been  pail  with  funds 
of  the  estate.    Boyd  v.  Blanhnan,  87  D.  146. 

An  order  of  sale  can  only  be  amended 
nunc  pro  tunc  by  some  matter  of  record  or 
matter  quasi  of  record.  Summersett  v.  Sum- 
merstU,  91  D.  494. 


An  order  of  sale  must  affirmatively  show 
that  heirs  were  notified  of  the  hearing  of  the 
application  therefor,  or  that  they  appeared 
thereat,  or  the  order  is  a  nullity.     lb. 

A  void  order  or  sale  may,  at  a  subsequent 
term,  be  vacated  by  an  order  of  the  probate 
court,  on  application,     lb. 

Where  no  valid  ground  for  an  order  of 
sale,  under  which  property  is  sold  by  an  ad- 
ministrator, is  alleged  in  the  application  for 
sale,  and  no  ground  or  reason  whatever  for 
such  sale  is  stated  by  the  court  in  its 
order,  the  order  of  sale  is  void,  and  the  ad- 
ministrator cannot  recover  the  purchase- 
money.      Wilson  v.  Armstrong,  94  D.  635. 

A  second  judgment  for  the  sale  of  land  for 
the  payment  of  debts  and  for  distribution, 
entered  after  the  rendition  of  a  former  judg- 
ment for  the  same  purpose,  bnt  prescribing 
different  terms  of  sale,  is  void  when  rendered 
as  an  original  judgment,  and  not  upon  sug- 
gestion or  supplemental  pleadings  to  modify 
or  alter  the  first  judgment;  and  a  sale  made 
under  a  combination  of  the  terms  of  the  two 
judgments  is  void.  Bethel  v.  Bethel,  99  D. 
655. 

A  court,  having  rendered  judgment  order- 
ing the  sale  of  lands  of  a  decedent,  cannot, 
after  the  adjournment  of  that  term,  render 
another  and  different  judgment  upon  too 
same  record  withont  further  pleadings,  sug- 
gestions, or  evidence,     lb. 

1 14.  Notice  of  sale.  —  1.  Necessity  for. 
— The  record  must  affirmatively  show  that 
the  notice  required  by  statute  was  given  to 
heirs,  in  a  proceeding  in  the  probate  court  by 
the  administrator,  for  the  sale  by  him  of  the 
lands  of  his  intestate  for  the  payment  of 
debts,  and  parol  evidence  is  not  admissible, 
in  such  case,  to  supply  an  omission  in  the 
record  in  that  respect.  Root  v.  McFerrn% 
75  D.  49. 

An  administrator's  sale  ordered  and  con* 
firmed  withont  notice  to  the  heir  is  void. 
The  court  acquired  no  jurisdiction  to  act  in 
the  premises.  Mitchell  v.  Bowen,  65  D. 
758. 

Notice  will  bo  presumed,  though  the 
record  is  silent  on  that  point,  if  the  heirs  are 
parties  to  it;  but  otherwise,  if  no  mention  is 
made  in  the  record  of  their  existence.  In 
the  latter  case  the  record  is  not  silent,  but 
speaks  negatively.    lb. 

Formal  notice  to  the  heir  ia  not  rendered 
unnecessary,  although  the  administrator9! 
application  for  the  sale  stated  the  heir's 
name,  if  the  order  of  sale  was  made  on  the 
same  day  the  application  was  tiled,  thereby 
rendering  it  impossible  to  have  given  tho 
statutory  notice  of  thirty  days,  by  service,  or 
sixty  days,  by  publication,  after  the  filing  of 
the  application;  and  if  no  motion  was  made 
in  behalf  of  the  heir  indicating  an  actual 
presence  in  court,     lb. 

Failure  of  the  executors  to  give  notice  of 
a  sale  prescribed  by  the  statute  does  not 
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rander  the  sale  void.  Bland  v.  Jftuicasfer, 
67  D.  162. 

An  administrator's  sale  it  shown  to  be 
roid  when  it  affirmatively  appears  that  the 
publication  of  the  notice  required  by  statute, 
previous  to  the  order,  could  not  have  been 
given;  or  when  the  record  shows  that  it  has 
not  been  approved  by  the  court,,  although 
the  approval  need  not  be  in  express  terms. 
Valk  v.  Fleming,  61  D.  566. 

An  administrator's  sale,  void  for  want  of 
sotice,  in  not  complying  with  certain  sections 
ef  an  act,  cannot  be  sustained  on  the  ground 
that  it  might  have  been  made  under  other 
■actions  of  the  same  act  requiring  no  notice. 
lb. 

2.  Effect  ©/  failure  to  JUe  petition,  —  Where 
an  administrator  gives  notice  that  he  will 
apply,  at  a  certain  term  of  court,  for  an  order 
to  sell  lands  of  the  estate  for  the  payment  of 
debts,  he  most  file  his  petition  at  the  term 
designated  in  the  notice,  and  if  he  does  not 
file  his  petition  until  a  term  subsequent  to 
that  named  in  his  notice,  all  the  proceedings 
under  it  will  be  void.  The  presumption  is, 
en  such  notice,  and  a  failure  to  file  the  peti- 
tion at  the  term  specified,  that  the  application 
is  abandoned.  To  charge  the  heirs  or  parties 
in  interest,  it  is  necessary  that  the  notice 
should  be  renewed  in  all  eases  where  the  pe- 
tition is  not  filed  in  pursuance  of  the  notice. 
SckneU  v.  Chicago,  87  D.  304. 

3.  Sufficiency  of  notice.  —  The  sufficiency  of 
notice  of  an  administrator's  sale  of  a  dece- 
dent's estate  is  determined  by  the  court. 
Oibmm  v.  Roll,  81  D.  219. 

Notice  of  an  administrator's  sale  of  a  de- 
eedenfs  estate  need  not  contain  the  names 
ef  infant  claimants,  though  the  proceeding  is 
adverse  to  them.  It  is  sufficient  if  the  stat- 
ute is  followed.    76. 

Where  an  order  of  sale  of  the  real  estate 
ef  a  decedent  directs  six  weeks'  notice  of  the 
sale  to  be  given,  a  shorter  notice  will  render 
the  sale  invalid.  Reynold*  v.  Wilson,  60  D. 
751 

The  notice  of  sale  of  realty  of  a  decedent, 
under  c.  statute  authorising  publication 
M  three  weeks  successively '*  u  sufficient  if 
published  on  some  day  in  each  of  three 
successive  weeks,  though  not  published  for 
three  full  weeks.  Morrow  v.  Weed,  66  D. 
122. 

An  administrator's  sale  is  void  for  want 
ef  jurisdiction,  where  the  notice  which  is 
required  by  the  statute  to  be  published  for 
four  successive  weeks  in  a  paper  designated 
by  the  court  is  published  three  weeks  in 
the  paper  designated  by  the  court,  and  the 
fourth  week  in  a  paper  designated  by  the 
administrator,  the  other  paper  having  ceased 
publication.  Townsend  v.  Tatlant,  91  D.  617. 

The  question  not  decided  as  to  whether 
want  of  sufficient  notice  by  an  administrator 
tf  an  application  to  sell  real  estate  can  be 
let  up  as  defense  in  an  action  of  ejectment. 


It  would  seem,  however,  that  the  equities  of 
all  parties  could  be  better  settled  in  a  direct 
proceeding  to  set  aside  the  sale.  Haynes  v. 
Meeke,  70  D.  703. 

Whether  the  sale  of  real  estate  by  an  ad- 
ministrator without  sufficient  notice  would 
be  void  or  merely  voidable  may  be  matter  of 
grave  doubt,  such  sale  being  a  proceeding 
in  rem.    lb. 

In  an  administrator's  sale  the  absence  of 
record  proof  that  he  gave  the  required  bond, 
or  the  requisite  notice  of  the  time  and  place 
of  sale,  or  that  he  made  a  report  of  the  sale 
to  the  court,  is  supplied  by  the  presumption 
arising  from  the  undisturbed  possession  of 
the  purchaser  for  thirty-four  years,  where 
the  recitals  in  the  deeds  show  a  full  com- 
pliance, and  there  is  evidence  that  the  rec- 
ords were  loosely  and  irregularly  kept.  Ste- 
venson v.  McReary,  51  D.  102. 

4.  Service  of  notice. — It  is  irregular  for 
an  administrator,  who  is  also  sheriff,  to  serve 
notice  of  sale  of  an  estate  on  the  heirs,  but 
such  irregularity  cannot  be  inquired  into 
collaterally,  and  the  court  may  correct  it. 
Overton  v.  Cranford,  78  D.  244. 

A  stranger  cannot  take  advantage  of  mere 
irregularties  in  the  service  of  notice  of  an 
administrator's  sale,  to  defeat  the  purchaser's 
title,     lb. 

110.  Validity  and  effect  of  the  sale— . 
Conclusiveness, —  1.  Jurisdiction.  —  J  uris- 
diction  over  the  persons  to  be  affected  by  a 
surrogate's  sale  must  be  obtained  in  some 
manner  sanctioned  by  law;  otherwise  the 
proceeding  will  be  vcuL  Bloom  v.  Burdick, 
37  D.  299. 

The  petition  and  account  for  the  sale  of 
real  estate  presented  to  a  surrogate,  if  suf- 
ficient in  form,  confer  jurisdiction;  and,  in 
a  collateral  proceeding,  the  court  cannot  in- 
quire whether  the  petition  and  account  were 
false.    Atkins  v.  Kinnan,  32  D.  534. 

A  sale  by  authority  of  the  probate  court, 
after  its  jurisdiction  has  attached,  is  good, 
without  regard  to  the  number  of  errors 
whioh  the  court  may  have  committed  in  its 
proceedings  after  the  jurisdiction  attached. 
Cox  v.  Davis,  52  D.  199. 

A  strict  compliance  with  the  statute  au- 
thorizing the  probate  court  to  order  a  sale 
of  lands  belonging  to  the  estate  of  a  de- 
ceased person  must  be  shown,  in  order  to 
render  such  order  and  the  sale  made  pur- 
suant to  it  valid.  This  is  particularly  the 
case  where  a  special  and  extraordinary 
power,  not  legitimately  belonging  to  the 
jurisdiction  of  the  court,  is  conferred  upon 
it  by  statute.     Curm  v.  Stewart,  61  D.  500. 

The  proceeding  in  a  probate  court  for  the 
sale  of  lands  of  a  decedent  is  in  rem\  and 
the  jurisdiction  of  the  court  attaches  on  the 
filing  of  a  petition  setting  forth  a  statutory 
ground  of  sale,  and  the  order  of  sale  is  not 
void,  although  the  proceedings  may  abound 
in  errors.     Satcher  v.  Satcher,  91  D.  498. 
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Jurisdiction  of  an  orphans'  court  to  order 
the  sale  of  an  intestate's  realty  affirmatively 
appears  in  a  collateral  proceeding  by  a  record 
snowing  an  administrator  s  petition  for  an 
order  to  sell  snoh  realty,  alleging  as  a  ground 
therefor  deficiency  of  personal  assets  for  the 
payment  of  debts,  and  an  order  of  sale  by 
the  court,  based  on  such  petition.  Salton- 
$taU  v.  Riley,  65  D.  334. 

The  order  of  sale  of  an  intestate's  realty, 
by  the  orphans'  court,  and  proceedings  had 
thereunder,  where  the  record  shows  affirma- 
tively that  the  court  had  jurisdiction  to 
order  the  sale,  that  the  land  was  sold  under 
ito  order,  that  the  court  duly  approved  the 
sale,  and  that  a  deed  was  executed  to  the 
purchaser  in  accordance  therewith,  are  in 
the  nature  of  proceedings  in  rem;  and  though 
they  may  abound  in  errors,  are  conclusive 
until  vacated,  and  cannot  be  collaterally  im- 
peached,    lb. 

Recitals  in  decrees  of  courts  of  special 
limited  powers  cannot  give  jurisdiction;  but 
where  the  jurisdiction  otherwise  appears,  as 
in  the  case  of  an  order  of  sale  of  an  intes- 
tate's realty,  by  exhibition  of  petitions  there- 
for and  the  action  of  the  court  thereon,  the 
decree  may  be  looked  to  for  the  purpose  of 
determining  whether  the  action  of  the  court 
was  predicated  upon  two  petitions,  sepa- 
rately shown  in  the  record,  or  whether  the 
two  were  regarded  as  one  application,  and 
ons  as  amendatory  of  the  other,     lb. 

Parol  evidence  is  admissible  to  prove  the 
death  of  the  sheriff;  who  wa**x  officio  the  ad- 
ministrator of  the  estate  of  a  decedent,  as  a 
jurisdictional  fact  upon  which  the  court 
acted  in  appointing  a  subsequent  adminis- 
trator, where  the  validity  of  a  sale  of  the 
decedent's  realty,  on  the  application  of  such 
subsequent  administrator,  is  collaterally  im- 
peached,   lb. 

The  order  of  sale  of  an  intestate's  realty, 
and  the  proceedings  had  thereunder,  where 
the  oourt  had  jurisdiction  to  order  such  sale, 
are  conclusive  until  vacated;  and  such  irreg- 
ularities as  failure  to  issue  citation  to  resident 
heirs,  or  to  make  publication  as  to  non-resi- 
dents, or  of  an  infant  defendant's  guardian 
to  deny  the  allegations  of  the  petition,  and 
the  want  of  proof  of  the  existence  of  the  al- 
leged ground  of  sale,  though  they  might  be 
sufficient  to  reverse  the  proceedings  in  an 
appellate  court,  will  have  no  weight  in  a 
collateral  attack  on  such  order  and  proceed- 
ings.    Field  v.  Goldsby,  65  D.  341. 

An  order  for  sale  which  is  not  error  of 
judgment,  but  usurpation  of  power,  the  oourt 
having  no  jurisdiction  to  make  it,  is  not  con- 
clusive upon  the  validity  of  the  sale,  which 
may  be  drawn  in  question  in  a  collateral 
proceeding.     Young  v.  Rithkone,  84  D.  151. 

2.  Manner  of  sale.  —  Sales  by  an  adminis- 
trator must  be  made  in  the  manner  provided 
by  law;  and  if  made  at  a  place  and  time  other 
than  those  prescribed  by  the  statute  or  de- 


cree, they  are  not  only  irregular,  but  void. 
Timet*  t.  Mae,  94  D.  313. 

Where  an  agent  of  a  purchaser  at  an  ad- 
ministrator's sale  enters  into  an  arrangement 
with  the  administrator  that  the  latter  shall 
sell  two  lots  of  land  together,  if  the  lots  are 
sold  for  an  inadequate  price  the  sale  will  be 
declared  invalid;  but  where  the  lots  so  sold 
bring  an  adequate  price,  and  no  one  is  in* 
jurea  by  the  arrangement,  the  irregularity 
will  be  disregarded.  SehntU  r.  Chicago,  87 
D.  304. 

The  objection  that  land  sold  by  an  admin- 
istrator under  an  order  of  oourt  was  not  sold 
in  the  smallest  legal  subdivisions  cannot  be 
raised  by  a  mere  intruder  or  trespasser. 
Wimberly  v.  Hunt,  83  D.  295. 

The  sale  of  real  estate  of  a  decedent  is  not 
invalidated  because  the  petition  for  such 
sale  is  in  the  name  of  the  guardian  of  the 
minor  heirs,  nor  because  the  guardian  be- 
came the  purchaser  thereof.  Elrod  v.  Lan- 
caster, lb  D.  749. 

Under  a  decree  of  the  probate  court  di- 
recting the  sale  of  "  the  lands  and  mills  be- 
longing to  the  estate  of  the  deceased,**  it  is 
competent  to  sell  any  real  estate  or  mills  be- 
longing to  the  deceased  within  the  oounty. 
The  lands  need  not  be  more  specifically  de- 
scribed in  the  decree.  Monk  v.  Borne,  75 
D.  94. 

Where  an  executor,  authorized  to  sell  land 
under  a  license  of  the  probate  court,  in 
order  to  raise  a  specified  sum  sells  an  entire 
tract  for  a  greater  sum,  the  sale  is  void. 
Adam*  v.  Morrison,  17  D.  406. 

A  substantial  compliance  with  the  statute 
requiring  advertisements  of  administrator  a 
sale  is  sufficient;  a  strict  and  literal  compli- 
ance is  not  exacted.  Jackson  v.  Aitor,  39  D. 
281. 

Where  an  executor  under  a  license  from 
the  court  to  sell  real  estate  for  the  payment 
of  debts  sells  a  greater  quantity  than  is  au- 
thorized by  the  license,  the  sale  in  invalid* 
Wakefield  v.  CampbeU,  37  D.  60.* 

An  administrator  may  sell  part  of  a  tract 
of  land  under  an  order  of  sale  by  the  court, 
although  his  petition  prays  for,  and  the 
court  orders,  the  sale  of  the  whole  of  it. 


ing  v.  Higby,  28  D.  633. 

An  administrator's  sale  of  a  decedent's 
real  estate  cannot  be  upheld,  under  the  Iowa 
statute,  where  the  probate  record*  allow  that 
the  administrator  did  not  take  the  required 
oath,  that  lawful  notice  was  not  given  of  the 
sale,  and  in  the  absence  of  evidence  that  the 
premises  were  sold  at  public  auction.  These 
defects  alone  are  fatal  to  the  purchaser's 
title,  particularly  where  the  records  show 
that  no  petition  for  the  sale  was  filed,  and 
where  they  do  not  show  that  any  sale  was 
ever  made,  except  the  fact  that  an  adminis- 
trator's deed  was  executed,  but  which  did 

*  Sales  by  representatives,  when  void  because 
in  excess  of  order  of  sale,  see  note,  *7  IX  to,  64. 
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sot  show  that  it  wu  made  pursuant  to  a 
sale  ordered  by  the  probate  court,  ^bom- 
Am  v.  Mulqumne,  79  D.  548. 

Where  an  administrator  is  authorised  by 
»  decree  of  ooort  to  sell  land  for  the  pay- 
ment of  debts,  the  sale  most  be  made  by  aim 
personally,  or  by  bis  agent  in  his  presence. 
if  made  by  an  auctioneer  in  the  aosenoe  of 
the  administrator,  it  is  not  valid,  Sebastian 
v.  Johnson,  22  R.  144. 

I  What  wmtfrfafca— 'If  an  administrator 
neglects  to  take  the  oath  required  by  law 
prior  to  a  sale  of  real  estate  for  the  payment 
of  debts  under  a  license  from  the  probate 
court,  the  sale  is  invalid,  and  the  deed  from 
the  administrator  passes  no  title  to  the  pur* 
chaser.    Campbell  t.  Knights,  46  D.  107. 

Where  a  statute  authorises  a  sale  of  real 
estate  of  a  decedent  for  the  payment  of  bis 
debts,  a  sale  made  by  the  administrator, 
without  proving  that  there  were  any  debts 
owing,  is  invalid,  and  conveys  no  title.  Deuh 
export  t.  Young,  63  D.  320. 

where  the  grant  of  administration  is  void, 
the  order  of  sale  is  void,  and  a  purchaser 
thereunder  acquires  no  title,  all  proceedings 
in  the  course  of  such  administration  being 
void  and  collaterally  attackable.  Wither*  y. 
Patterson,  6$  D.  643. 

Where  the  record  of  the  probate  court 
shows  that  the  estate  has  been  fully  admin- 
istered, except  for  purposes  of  partition  and 
distribution,  and  a  seoond  administration  is 
granted,  the  record  of  which  repels  the  pre- 
sumption of  its  necessity,  an  order  of  sale 
made  in  the  course  of  such  administration  is 
void,  and  a  sale  thereunder  confers  no  title 
upon  the  purchaser.    lb. 

A  sale  of  land  by  an  administrator  is  void 
when  the  only  title  to  such  land  is  a  fraud- 
ulent and  worthless  certificate  of  purchase; 
and  a  note  given  in  payment  for  the  land  so 
sold  is  without  consideration.  Roehl  v.  Pleas- 
ante,  98  D.  514. 

Long  and  uninterrupted  possession  under 
sn  administrator's  deed  is  sufficient,  when 
taken  in  connection  with  his  deed  and  other 
evidence,  and  the  fact  that  the  probate  judge 
acted  irregularly  and  without  any  uniform- 
ity, to  justify  the  presumption  that  the 
title  in  its  inception  was  perfect,  and  that 
the  administrator  proceeded  according  to  the 
requirements  of  the  law,  although  all  the 
steps  are  not  shown  to  have  been  taken; 
in  such  a  case,  the  burden  of  proving  that 
he  did  not  sell  according  to  law  is  on  those 
questioning  the  validity  of  the  sale.  Steven- 
mm  v.  MeReary,  51  D.  102. 

An  administrator's  report  cannot  be  im- 
peached collaterally  after  a  great  lapse  of  time 
because  it  was  not  sufficiently  explicit.     lb. 

The  absence  of  evidence  that  citations  were 
posted  in  publio  places  on  an  administrator's 
sale  of  realty  is  cured  by  an  uninterrupted 
possession  of  the  purchaser  for  thirty- four 
tears,    lb. 


The  statement  that  an  executor's  sale  was 
regularly  made  will  not  be  more  than  prima 
fads  evidence  of  its  legality,  the  acts  of  the 
executor  in  executing  an  order  of  sale  being 
a  matter  fa  pais.  Qtlstrop  v.  Moore.  59  D. 
254. 

It  is  not  essential  to  the  validity  of  an  ad- 
ministrator's sale  of  land  that  he  should 
make  a  report  thereof  to  the  court.  Moors  v. 
M  89  D.  303. 

If  an  administrator's  sale  is  not  void,  but 
voidable  merely  on  account  of  fraud  prac- 
ticed by  the  purchaser,  equity  will  relieve 
by  converting  the  purchasers  into  trustees 
against  their  will,  and  making  the  land  sub- 
servient to  rights  of  the  defrauded  parties 
by  way  of  equitable  trust;  but  a  creditor 
cannot  acquire  priority  for  his  debt  in  equity 
in  a  case  of  this  kind.  Bank  of  Missouri  v. 
White,  66  D.  671. 

An  administration  sale  cannot  be  avoided 
because  the  last  administrators  made  it, 
where,  after  the  death  of  one  of  two  admin- 
istrators, letters  of  administration  were 
granted  to  the  survivor  and  another,  without 
any  express  revocation  of  the  former  letters. 
Vails  v.  Fleming,  61  D.  566. 

A  sale  by  commissioners  under  an  order  of 
the  orphans'  court  is  not  invalidated  by  in- 
definiteness  and  discrepancy  in  the  descrip- 
tion of  the  land  in  the  petition,  order  of  sale, 
report  of  sale,  and  commissioners'  deed,  if  it 
appears  that  the  land  sold  and  conveyed  by 
the  commissioners  was  within  the  descrip- 
tion in  the  petition  and  order  of  sale,  and  in 
such  case  parol  evidence  is  admissible  for 
the  purpose  of  fixing  the  boundaries  of  and 
identifying  the  land  sold,  according  to  the 
data  furnished  by  the  deed.  SaUonstall  v. 
RUey,  65  D.  334. 

4.  Ratification,  estoppel,  etc  —  Ratification 
by  the  court  of  a  commissioners'  sale  is  the 
test  of  its  correctness,  in  compliance  with  an 
order  of  sale  under  the  Alabama  act  of  1822; 
and  the  act  of  1806  requiring  executors  and 
administrators  to  give  notice  of  the  time  and 
place  of  sale  does  not  apply  to  such  com- 
missioners' sales.  Field  v.  Goklnby,  65  D.  341. 

A  minor  heir  who  receives  no  money  upon 
the  settlement  of  accounts  by  the  adminis- 
trator is  not  estopped  thereby  from  contest- 
ing the  validity  or  a  sale  made  prior  to  the 
settlement.    Townsend  v.  Tallant,  91  D.  617. 

A  void  administration  sale  is  not  rendered 
valid  against  heirs  because  they  receive  the 
benefit  of  the  proceeds,  particularly  when 
they  are  minors.    Valle  v.  Fleming,  61  D.  566. 

116.  Confirming  the  sale.— The  con- 
firmation of  a  sale  of  land  upon  a  surrogate's 
order  is  necessary  before  conveyance,  or  the 
title  will  not  pass,  even  though  the  sale  be 
fair  and  for  full  value.  Rem  v.  MeEaehron, 
28  D.  471. 

A  subsequent  confirmation  by  the  chan* 
cellor  under  2  New  York  Revised  Statutes, 
105,  will,  it  seems,  cure  the  invalidity,     lb. 


1632 


EXECUTORS  AND  ADMINISTRATORS.  IIL  3. 


For  Index  to  Notes  in  American  Decisions  and  American  Reports*  see  Volume  I» 

Confirmation  by  the  orphans'  court  of  a 
sale  of  land  by  an  administrator,  made  sub- 
sequent to  the  time  to  which  the  order  di- 
recting the  sale  was  made  returnable,  is 
tantamount  to  the  continuance  of  such  or- 
der to  the  time  that  the  sale  was  actually 
made,  and  such  sale  cannot  he  collaterally 
attacked  as  void.  KUngensmUh  v.  Bean,  27 
D.  328. 

By  confirmation  of  an  administrator's  sale 
by  the  court,  his  liability  to  the  heirs  for  the 
purchase  price  becomes  fixed,  and  he  acquires 
the  right  to  recover  from  the  purchaser. 
Socket*  v.  Tunning,  57  D.  599. 

The  probate  court  can  confirm  those  sales 
only  that  are  made  under  orders  which  it 
had  jurisdiction  to  make.  Gregory  v.  Taber, 
79  D.  219. 

An  order  of  the  probate  court  confirming 
an  executors'  sale  must  be  treated  as  final 
snd  conclusive  until  reversed  or  vacated. 
Bland  v.  MuncaMer,  57  D.  162. 

A  void  administrator's  sale  may  be  at- 
tacked collaterally,  notwithstanding  its  con- 
firmation by  the  probate  court.  Townsend 
v.  Tallant,  91  D.  617. 

A  decree  of  the  orphans'  court,  approving 
a  sale  of  property  made  by  its  order,  will 
not  be  inquired  into  collaterally.  SackeU  v. 
Twining,  57  D.  599. 

A  void  sale  of  lands  of  a  decedent  cannot 
be  validated  by  confirmation  of  the  commis- 
sioner's report.     Bet/iel  v.  Bethel,  99  D.  655. 

If  an  administrator's  sale  is  void  for  want 
of  confirmation,  no  title  passes,  and  credi- 
tors and  heirs  of  the  estate  are  not  entitled 
to  equitable  relief  against  purchasers  at  such 
sale,  but  must  pursue  their  appropriate  legal 
remedies;  the  creditors  by  proceeding  in  the 
probate  court  for  a  resale  of  the  land,  the 
heirs  by  suit  at  law  to  recover  possession. 
Bank  of  Missouri  v.  White,  66  D.  671. 

The  purchaser  at  an  administrator's  sale 
is  deemed  the  owner  of  the  premises  before 
confirmation  and  delivery  of  possession,  in 
equity,  and  must  bear  any  loss  that  may 
happen  to  the  premises.  Robb  v.  Mann,  51 
D.  551. 

A  judgment  rendered  prior  to  an  act  rati- 
fying and  confirming  prol>ate  sales  of  a  cer- 
tain class  cannot  -  be  reversed,  or  a  new  trial 
ordered,  on  the  ground  that  the  appellant 
may  be  within  the  beneficial  operation  of 
the  statute.  But  it  must  be  made  the  basis 
of  an  original  proceeding  in  equity,  if  the 
party  would  claim  the  benefit  of  its  pro- 
visions.    Tounutend  v.  TallarU,  91  D.  617. 

117.  Regularity  presumed. — The 
presentation  of  a  petition  for  an  order  to  sell 
a  decedent's  realty  for  the  payment  of  debts 
by  an  administrator  confers  upon  the  court 
jurisdiction  of  the  subject-matter,  and  its 
subsequeut  proceedings  will  be  presumed  to 
be  as  regular  and  conclusive  as  those  of 
courts  of  general  jurisdiction.  And  the  ac- 
tion of  the  court  will   not  be   collaterally 


reviewed  when  the  jurisdiction  so  far  at- 
taches as  to  require  the  court  to  bear  and 
determine  the  sufficiency  of  the  facts  relied 
upon  to  confer  such  jurisdiction,  whether 
they  relate  to  the  law,  the  process,  the  no- 
tice, or  the  petition.  Long  v.  Burnett,  81  D. 
420. 

An  order  of  sale  in  the  course  of  rightful 
administration  is  void  and  collaterally  at- 
tackable, where  the  record  shows  that  the 
facts  empowering  the  court  to  order  a  sale 
did  not  exist;  but  if  the  record  is  silent, 
such  facts  will  be  presumed  to  have  existed. 
Wither*  v.  PaUermn,  86  D.  643. 

That  an  order  for  the  Kale  of  real  estate 
had  been  made  will  be  presumed  from  cir- 
cumstances, in  the  abseuce  of  record  proof 
thereof.  So,  also,  will  be  the  regularity  of 
the  proceedings  of  the  administrator  there- 
under.    DooliUU  v.  Holton,  67  D.  745. 

Where  the  probate  court  grants  an  order 
of  sale  of  real  estate,  and  sale  is  made  there- 
under, this  is  sufficieut  ground  from  which 
to  presume  the  necessity  for  the  sale,  and 
the  court  would  scarcely  allow  an  inquiry 
into  the  foundation  of  the  order.  This  is  a 
matter  within  the  exclusive  jurisdiction  of 
the  court,  and  unless  the  order  showed  upon 
its  face  that  it  was  made  for  some  other  pur- 
pose than  the  payment  of  debts,  or  thai 
other  means  of  paying  them  existed,  the 
court  will  Dot  allow  the  jurisdiction  to  be 
defeated  by  proof  out  of  the  record.  All  defi- 
ciencies in  the  recitals  of  the  order  will  be 
supplied  by  intendment,     lb. 

The  probate  court  has  power  to  determine 
the  regularity  and  sufficiency  of  evidence 
that  legal  notice  of  a  sale  of  the  decedent's 
property  had  been  given  to  the  heirs;  and  in 
the  absence  of  evidence  showing  the  con- 
trary, its  judgment  upon  the  Question  most 
be  presumed  to  be  right.  Mont  v.  Home,  75 
D.  94. 

Recitals  in  a  decree  of  the  probate  court 
that  proof  was  made  of  publication  accord- 
ing to  law,  and  that  legal  notice  of  the  sale 
had  been  given  to  the  heirs  are  prima  fade 
evidence  of  due  and  legal  notice,     lb. 

118.  Vacating  the  sale. — 1.  In  gen- 
eral —  Fraud  in  an  administrator,  tending 
to  defeat  the  ends  of  his  trust,  renders  his 
acts  void,  and  they  will  be  set  aside  at  the 
instance  of  any  party  in  interest,  where  the 
application  has  been  made  at  the  earliest  op- 
portunity, and  before  any  rights  have  ac- 
crued to  innocent  third  parties.  Pluntert' 
Bank  v.  Neety,  40  D.  51. 

The  purchaser  at  an  administrator's  sale, 
before  he  has  paid  the  amount  of  his  bid, 
has  acquired  no  right  which  will  prevent  a 
court  from  setting  aside  the  sale,  where, 
owing  to  the  fraudulent  devices  of  the  ad- 
ministrator,  he  has  been  enabled  to  bid  in 
the  property  at  much  below  its  real  value. 
lb. 
The  attempt  of  an  administrator  to  secure 
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Mm  property  to  the  family  of  the  decedent 
at  ma  under  price,  by  discouraging  bidding 
at  his  sale  thereof,  is  fraudulent;  and  if  so 
far  successful  that  at  such  sale  the  property 
is  bid  in,  in  trust  for  the  family  at  much  be 
low  its  value,  the  sale  will  be  set  aside  at 
the  instance  of  any  creditor  of  the  estate  to 
whom  damage  is  thereby  threatened.     lb. 

2.  Presumption  of  fraud.  —  Where  trust 
property  is  sold  at  less  than  one  third  its 
value,  to  a  near  relative,  before  parties 
known  to  be  desirous  of  bidding  arrive;  and 
where  a  consideration  is  offered  to  present 
bidders  if  they  will  desist,  and  they  do  not 
bid;  and  where  the  administrator  is  known 
to  desire  the  property  to  sell  at  a  low  figure, 
fraud  will  be  presumed,  the  sale  will  be  set 
aside,  and  the  property  ordered  resold. 
Pearson  v.  Mortland\  45  D.  319. 

3.  Jurisdiction  —  Proceedings,  —  A  court  of 
probate  has  full  jurisdiction  to  set  aside  a 
fraudulent  sale  made  by  an  administrator,  if 
objection  be  made  before  confirmation  of  the 
sale,  and  this  jurisdiction  may  be  exercised 
even  after  the  lapse  of  twenty-one  years. 
Hart  v.  Hart,  TJ  D.  668. 

The  jurisdiction  of  a  court  of  probate  to 
set  aside  an  administrator's  fraudulent  sale 
before  confirmation  is  exclusive,  and  a  court 
of  equity  has  no  power  to  entertain  a  bill  to 
set  aside  such  sale,  which  has  not  been  con- 
firmed, and  to  recover  the  property  sold  by 
and  in  possession  of  the  administrator.  76. 

Notice  to  a  purchaser  at  a  fraudulent  sale 
is  not  necessary  to  enable  the  probate  court 
to  set  aside  such  sale,  and  order  the  property 
resold.     Pearson  v.  Moreland\  45  D.  319. 

Each  of  the  heirs,  or  their  assignees,  has 
an  individual  election  to  avoid  or  confirm  an 
illegal  sale  made  by  an  administrator.  Remick 
v.  ButterJUld,  64  D.  316. 

A  suit  by  the  heir  in  his  own  name  to  set 
a  fraudulent  sale  by  an  administrator 
is  not  generally  maintainable  if  the  adminis- 
tration is  still  open,  but  it  may  perhaps  be 
maintained  if  the  heir  show  that  there  are 
no  debts  against  the  estate,  and  that  the  ad- 
nunistratioo.  was  fraudulently  procured,  upon 
the  ground  that  there  are  no  debts  against 
the  estate,  and  no  administrator.  Qiddings 
v.  Steele.  91  D.  336. 

A  deed  from  an  administrator  of  land  of 
his  intestate,  by  him  sold  under  an  order  of 
the  probate  court,  voidable  for  fraudulent 
collusion  between  the  administrator  and  the 
purchaser,  may  be  impeached  only  by  a  sub- 
sequent administrator,  or  by  the  heirs  or 
devisees,  and  is  valid  to  all  intents  as  to  all 
ether  persons.  Pearmm  v.  Burditt,  60  D. 
649. 

119.  Bights  of  purchaser.  —  1.  In 
general.  —  The  sale  of  land  by  an  adminis- 
trator is  a  judicial  sale,  and  operates  in  rem. 
In  sueh  ease,  it  is  a  general  rule  that  caveat 
emptor  applies,  and  the  purchaser  takes  his 
ferohas*  without  warranty,  express  or  im- 


5 lied.    Lynch  r.  Baxter,  51  D.  735;  Robb  v. 
farm,  51  D.  551. 

The  rule  of  caveat  emptor  does  not  apply 
to  a  sale  of  land  by  an  administrator  when 
such  sale  is  void,  because  the  only  title  to 
the  land  is  a  fraudulent  certificate  of  pur- 
chase.    Roehl  v.  Pleasant*,  98  D.  514. 

Where  an  administrator  executing  an  or* 
der  of  the  court  to  sell  lands  gives  the  pur- 
chaser a  bond  for  a  warranty  title,  it  is  not 
in  his  character  as  administrator,  and  he 
cannot  bind  the  estate  of  his  intestate  by 
suoh  a  covenant.  Whether  he  would  l>e 
bound  personally,  left  undecided.  Lynch  v. 
Baxter,  61  D.  735. 

In  all  sales  made  by  an  administrator  or 
executor,  he  acts  under  a  decretal  order  of 
the  court,  and  the  purchaser,  at  his  own 
peril,  is  required  to  ascertain  the  grounds 
and  authority  of  the  fiduciary,  not  from  his 
declarations  at  the  time  of  the  sale,  but 
from  the  orders  of  court  and  the  statutes  of 
the  state  in  regard  to  his  special  duties  in 
the  premises.  Hamilton  v.  Pleasants,  98  D. 
551. 

An  administrator  can  make  no  terms  with 
a  purchaser  at  his  sale,  which  the  orders  of 
the  court  or  the  law  do  not  warrant,  and  of 
the  nature  of  such  orders  and  of  the  law  the 
purchaser  has  the  same  means  of  knowing 
and  understanding  as  the  administrator.  If 
the  law,  therefore,  does  not  warrant  a  sals 
for  confederate  money,  the  declaration  of 
the  administrator  at  the  time  of  sale,  that  it 
was  made  for  such  money,  does  not  operate 
as  a  fraud  upon  the  purchaser,     lb. 

Where  an  executor,  under  a  mistake  as  to 
his  power,  sells  lands  of  his  testator,  and 
applies  the  proceeds  to  the  payment  of 
debts,  the  purchaser  will  be  subrogated  to 
the  rights  of  those  creditors  who  have  been 
paid  by  his  advances,  to  the  extent  that  the 
debts  exceeded  the  amount  of  the  personal 
assets.     Scott  v.  Dunn,  30  D.  174. 

Where  an  executor  holds  in  his  hands 
money  derived  from  the  sale  of  lands  of  his 
testator,  which  is  disaffirmed,  the  purchaser 
at  such  sale  is  entitled  to  a  decree  against 
him  for  the  amount  so  held.  Hudtjin  v. 
Hudgin,  52  D.  124. 

An  administrator  is  not,  in  general,  bound 
to  disclose  defects,  within  his  knowledge,  in 
the  title  to  the  property  of  the  estate;  and 
his  mere  silence  in  respect  to  the  title,  al- 
though he  may  have  known  it  to  be  defect- 
ive, does  not  amount  to  a  fraud  which  will 
vitiate  the  sale.  Thompson  v.  Munger,  65  D. 
176. 

An  innocent  purchaser  at  an  administra- 
tor's sale  is  not  responsible  for  errors,  ir- 
regularities, and  omissions  of  the  officers 
intrusted  with  the  keeping  of  the  records  of 
proceedings  in  probate  courts.  Dancy  v. 
StrkkUnge,  66  D.  179. 

A  purchaser  is  not  held  to  proof  of  the 
proper  posting  of  notices  of  the  administra- 
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tor's  sale  under  which  he  claims  alter  a  great 
lapse  of  time;  fourteen  years  is  sufficient  to 
exempt  him  from  this  duty.  Jackson  v. 
Aetor,  39  D.  281. 

A  purchaser  will  be  protected  where  the 
warrant  for  selling  is  regular  on  its  face, 
and  issues  from  a  court  of  competent  juris- 
diction.    Overton  v.  Crawford,  78  D.  244. 

A  purchaser  at  an  administrator's  sale  is 
sometimes  said  not  to  be  bound  to  look 
beyond  the  judgment  of  a  court  of  compe- 
tent jurisdiction,  and  it  is  often  said  that  an 
order  of  sale  and  a  sale  under  the  order  are 
effectual  to  pass  the  title  to  the  purchaser; 
but  it  is  always  understood  that  the  juris- 
diction of  the  court  has  been  rightfully 
called  into  exercise,  and  that  the  order  of 
sale  is  a  valid  order:  Withers  v.  Patterson,  86 
D.  643. 

A  purchaser  cannot  be  prejudiced  by  the 
omission  of  an  administrator  to  perform  any 
act  after  the  sale.  Wyman  ▼•  Campbell,  31 
D.  677. 

Purchasers  at  a  void  administrator's  sale 
will  be  declared  trustees  for  the  parties  in- 
jured.    Williamson  v.  Williamson,  41  D.  636. 

A  purchaser  from  one  who  has  no  title 
does  not  acquire  any  title,  though  he  acted 
in  good  faith,  paid  a  valuable  consideration, 
ana  had  no  notice.  Thus  a  bona  fide  pur- 
chaser at  an  executor's  sale,  when  the  latter 
had  no  power  to  sell,  acquires  no  title.     lb. 

Purchasers,  with  warranty,  from  a  pur- 
chaser at  a  void  administrator's  sale  cannot, 
upon  the  death  and  insolvency  of  the  latter, 
be  substituted  for  him  in  his  claims  for  ad- 
vances to  the  estate  of  the  decedent.  Sal- 
mond  v.  Price,  42  D.  204. 

Exceptions  to  the  general  power  of  an  ex- 
ecutor to  dispose  of  the  estate  of  the  testa- 
tor will  be  found  in  those  cases  only  where 
collusion  exists  between  the  representative 
and  the  purchaser.  Bond  v.  Zeigler,  44  D. 
656. 

Fraud  in  a  probate  sale,  or  order  therefor, 
is  not  proved  by  the  facts  that  an  attorney 
at  law  held  claims  against  the  estate  for  col- 
lection, and  used  all  legal  efforts  to  obtain 
an  order  of  sale  of  property  of  the  estate  to 
provide  for  their  payment,  and  at  the  sale 
became  himself  the  purchaser  of  the  prop- 
erty sold.  It  was  his  duty  as  an  attorney 
to  obtain  payment  of  the  claims  in  that  or 
any  other  lawful  manner,  and  he  had  as 
much  right  as  other  persons  to  bid  for  the 

Property  at  the  sale.    Qiddings  v.  Steele,  91 
1.336. 

Where  an  executor  claiming  to  be  a  dev- 
isee of  certain  land  sold  it  without  express 
authority,  and  applied  the  money  to  the 
payment  of  debts  of  the  testator,  those  who 
are,  upon  a  proper  construction  of  the  will, 
entitled  to  the  land  may  recover  it  from  the 
purchaser  without  refunding  the  money  paid. 
Walker  v.  Qulgg,  31  D.  452. 
Purchasers  of  slaves  from  an  executor  at 


private  sale  are  bona  fide  purchasers,  where 
they  are  creditors  of  the  estate  to  half  the 
purchase-money,  and  cancel  their  debt  and 
pay  the  balance  in  cash;  and  it  is  no  answer 
to  this  to  say  that  the  estate  was  wasted, 
that  these  purchasers  were  favored  as  credi- 
tors contrary  to  law,  and  that  the  estate  was 
insolvent  and  the  debts  ought  to  have  been 
paid  according  to  the  grade  established  by 
statute.     Bond  v.  Zeigler,  44  D.  656. 

The  removal  of  fixtures  from  land  par* 
chased  at  an  administrator's  sale  before  con- 
firmation and  delivery  of  possession,  by  a 
stranger  under  claim  of  right,  is  no  defense 
to  an  action  for  the  purchase-money,  and  the 
purchaser's  remedy  is  by  an  action  on  the 
case  against  the  person  committing  the  in* 
jury.     Bobb  v.  Mann,  51  D.  551. 

An  administrator  making  a  sale  of  land  is 
a  mere  officer  of  the  court,  and  has  no  pos- 
session, actual  or  legal,  of  the  premises, 
which  is  in  the  heirs.     lb. 

The  promise  by  an  administrator  to  the 
purchaser  to  have  fixtures  returned  which 
nave  been  removed  by  a  stranger  from  land 
purchased  at  an  administration  sale,  after 
the  sale  and  before  conveyance,  does  not 
bind  the  estate,  nor  does  it  bind  the  admin- 
istrator,  where  the  only  consideration  for  it 
is  a  payment  of  part  of  the  purchase-money. 
lb. 

2.  Rescission  of  sale.  —  The  purchaser  from 
an  executor  selling  without  authority  may 
have  the  sale  rescinded  in  a  court  of  equity; 
for  the  offer  of  the  property  is  a  representa- 
tion that  he  has  a  right  to  sell,  and  whether 
he  intends  to  defraud  thepurchaser  or  not, 
the  effect  is  the  same.  Woods  v.  North,  44 
D.  312. 

Such  purchaser  is  not  obliged  to  take  an 
after-acquired  individual  title  from  the  ex* 
eoutor,  who  sold  without  authority,  but  may 
bring  his  bill  for  a  rescission;  and  if  there 
was  a  covenant  of  seisin  in  the  original  deed, 
it  was  broken  immediately,  and  the  pur- 
chaser could  bring  his  bill  before  an  eviction, 
based  upon  misrepresentation.     lb. 

The  purchaser  at  an  executor's  sale  of 
lands,  the  equitable  title  to  which  was  ac- 
quired by  the  testator  after  the  execution  of 
the  will,  may  rescind  the  contract,  notwith- 
standing the  holder  of  the  legal  title  offers 
to  deliver  to  him  a  conveyance  of  the  lands. 
Such  purchaser  will  not  be  compelled  to  re- 
ceive a  title  that  may  be  disputed,  and  the 
minor  heirs  of  the  deceased  would  not  be 
precluded  from  asserting  their  title  after  they 
came  of  age.     Meador  v.  Sorsby,  36  D.  432. 

An  administrator  failing  to  execute  a  deed 
on  the  day  specified  in  the  conditions  of  an 
administration  sale,  owing  to  objections  in- 
terposed by  creditors,  affords  the  purchaser 
no  ground  of  rescission,  for  time  is  not  of 
the  essence  of  the  contract.  Robb  v.  Jftum, 
51  D.  651. 
3.  I*  respect  to  Os  oVes*.  —  The 
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at  an  administrator's  sale  who  has  his  deed 
first  recorded  will  gain  the  same  preference 
over  an  unrecorded  deed  as  if  he  had  bought 
directly  from  the  debtor  himself.  Tucker  v. 
Harris,  58  D.  488. 

Aa  administrator  may  convey  to  the  as- 
signee of  the  original  purchaser  at  a  sale 
made  by  him,  under  an  order  of  court.  Bw- 
imgv.  Higby,  28  D.  633. 

It  ia  the  duty  of  purchaser  of  land  at  an 
administrator's  sale  to  measure  the  same  be* 
fore  the  sale  is  confirmed.  Having  failed  to 
do  so,  and  accepting  a  deed  for  the  land, 
paying  part  of  the  purchase  price  and  giv- 
ing a  bond  for  the  balance,  he  is  not  entitled 
to  a  deduction  from  the  bond  because  there 
were  a  few  less  acres  than  at  first  supposed. 
Sackett  v.  Twining,  57  D.  599. 

130.  What  title  passes.  — -  An  execu- 
tor** deed  contains  no  warranty,  and  only 
conveys  the  title  of  the  deceased  to  the  pur- 
chaser.    HaUtck  v.  Ouy,  70  D.  643. 

An  administrator's  deed  gives  color  of 
title,  though  anterior  proceedings  be  irreg- 
ular, and  establishes  the  grantee's  right  to 
the  use  and  enjoyment  of  the  laud  as  against 
third  persons  who  have  no  title.  C/ieswell  v. 
Chapman,  75  D.  158. 

Tue  conveyance,  by  an  administrator,  of 
"  all  the  equitable  interest," and  of  "all  the 
right,  title,  and  interest"  of  his  intestate  at 
the  time  of  his  death,  conveys  the  legal 
estate,  where  such  estate  was  in  such  intes- 
tate at  the  date  of  bis  death.  Swing  v. 
Higby,  28  D.  633. 

An  absence  in  the  record  of  any  evidence 
el  extension  by  the  court  of  the  term  of  an 
administrator  does  not  invalidate  the  title  of 
a  purchaser  who  acquired  title  through  him 
after  the  extension  of  his  term.  Soye  v.  Mc- 
GaUister,  67  D.  689. 

The  sale  of  a  decedent's  land  under  an 
order  of  the  probate  court  transfers  no  title, 
when  the  decedent,  at  the  time  of  his  death, 
had  a  mere  pre-emption  claim  to  the  land, 
although  the  land  is  afterwards  entered  in 
the  name  of  his  heirs.  Burns  v.  Hamilton, 
70  D.  570. 

When  the  court  once  obtains  jurisdiction 
by  notice  and  petition  for  leave  to  the  ad- 
ministrator to  sell  land,  it  matters  not  what 
errors  may  intervene;  the  title  of  the  pur- 
chaser is  protected  under  the  decree,  and 
this  rule  applies  as  well  in  a  caso  where  the 
•ale  under  the  decree  is  attacked  collaterally 
by  bill  in  chancery,  as  in  direct  proceedings 
to  reverse  the  decree.  Moore  v.  Neil,  89  D. 
803;  Withers  v.  Patterson,  86  D.  643;  Qoudy 
t.  HaU,  87  D.  217. 

A  bill  in  chancery  filed  to  set  aside  an  ad- 
sunistrator's  sale  should  not  be  regarded  as 
collateral  to  the  proceeding  in  which  the  ap- 
plication for  leave  to  sell  is  filed,  so  far  as  it 
relates  to  the  parties  to  that  suit,  but  aa  to 
purchasers  whose  title  derived  from  the  sale 
Is  sought  to  be  divested,  it  is  as  purely  col- 
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lateral  as  an  action  of  ejectment.     Moors  v. 
Neil,  89  D.  303. 

Ejectment  will  furnish  an  ample  remedy 
to  one  claiming  title  against  a  party  in  pos- 
session under  an  alleged  defective  adminis- 
trator's sale,  if  no  conveyance  to  the  latter 
has  ever  been  executed,  and  it  is  not  neces- 
sary to  resort  to  chancery  to  set  aside  such 
sale.    lb. 

121.  Belief  on  failure  of  title.  —The 
maxim  caveat  emptor  applies  to  sales  by  ad- 
ministrators; and  a  mere  defect  of  title  can- 
not avail  the  purchaser  either  as  a  defense  to 
an  action  for  the  purchase-money,  or  as  a 
ground  for  rescinding  the  contract.  Thomp- 
son v.  Hunger,  65  D.  176;  Bums  v.  Hamil- 
ton, 70  D.  570;  Sackett  v.  Tiffining,  57  D.  599; 
Haileek  v.  Ouy,  70  D.  643. 

A  purchaser  of  land  at  a  probate  sale,  who 
obtains  no  title  thereby,  will  not  be  relieved 
in  equity  from  his  purchase  on  the  ground 
of  ignorance  of  the  legal  effect  of  known 
facts  affecting  the  title.  Bums  v.  Hamilton, 
70  D.  570. 

Equity  will  not  relieve  a  purchaser  of  land 
at  a  probate  sale  which  transfers  no  title, 
when  there  is  no  mistake  or  ignorance  of  any 
material  fact,  no  fraud  nor  warranty.    76. 

A  bona  fide  purchaser  without  notice  of 
land  at  an  administrator's  sale  which  is  void 
because  not  in  compliance  with  the  statute, 
who  pays  the  purchase-money,  which  is  ap- 

{)lied  to  the  payment  of  a  mortgage  on  the 
and,  will  be  subrogated  to  the  rights  of  the 
mortgagee  to  the  extent  of  the  money  so  ap- 
plied, and  the  owner  of  the  legal  title  will 
not  be  entitled  to  recover  possession  until  he 
repays  the  purchase-money.  Voile  v.  Flem* 
ing,  77  D.  557. 

Upon  a  void  administrator's  sale,  the  pur- 
chase-money paid  cannot  be  recovered  from 
the  heir  who  has  obtained  the  land.  Howler 
v.  Coit,  13  D.  640. 

A  void  deed  of  an  administrator  is  admis- 
sible under  a  plea  of  the  statute  of  limita- 
tions, in  an  action  of  ejectment  by  the  heirs 
against  the  grantee,  to  show  the  fact  of  pos- 
session under  it,  and  the  quo  animo  with 
which  such  possession  was  taken.  Hoot  v. 
McFerrin,  75  D.  49. 

122.  Disposal  of  proceeds  of  sale.  — 
The  money  is  substituted  for  the  land,  by  a 
sale  under  the  order  of  the  orphans'  court, 
and  the  proceeds  are  to  be  distributed  among 
the  creditors,  in  the  order  of  their  claims 
against  the  land.  McLanahan  v.  Wyant,  21 
D.  363. 

When  a  trust  to  sell  and  raise  money  is 
created  by  a  deed  through  which  the  pur- 
chaser traces  his  title,  he  must  look  to  the 
application  of  the  money;  but  when  the 
law  creates  the  trust,  the  purchaser  ia  not 
obliged  to  apply  the  money  further  than  to 

Sy  it  to  the  trustee;  therefore,  purchasers 
>m  administrators  may  safely  buy  lands  at 
a  regular  sale  made  under  an  order  of  court. 
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and,  upon  payment,  hold  them  discharged 
from  liens  or  claims  for  purchase-money. 
Bank  of  Muskingum  v.  Carpenter,  28  D.  616. 

4.   Accounting. 

123.  Jurisdictional  questions.  —  For- 
merly the  affairs  of  executors  were  princi- 
pally settled  either  in  ecclesiastical  courts 
or  in  courts  of  law,  but  now  the  accounts, 
settlements,  and  responsibilities  of  execu- 
tors, administrators,  and  guardians  are  in- 
eluded  with  other  trusts  in  the  jurisdiction 
of  the  court  of  chancery,  and  are  almost  ex- 
clusively determined  in  that  court.  Konig- 
macher  v.  Kimmel,  21  D.  374. 

Jurisdiction  of  chancery  over  the  settle- 
ment of  accounts  of  executors  and  adminis- 
trators is  established  beyond  question;  and 
an  authority  conferred  by  statute  upon  the 
orphans1  court  on  this  subject  is  a  cumula- 
tive remedy  only,  and  is  not  intended  to  de- 
prive chancery  of  its  jurisdiction.  Halter  v. 
Williamson,  Z5  D.  513. 

Orphans*  court  and  court  of  chancery  hav- 
ing concurrent  jurisdiction  over  administra- 
tors' accounts,  there  is  no  legal  impediment 
to  chancery's  taking  cognizance  of  a  suit  al- 
ready brought  in  the  orphans'  court,  until  a 
final  decree  by  the  latter  court;  but  where 
the  latter  court  has  made  considerable  ad- 
vance in  the  adjustment  of  an  account,  chan- 
cery should  not  interfere,  except  for  some 
substantial  reason,     lb. 

Where  settlement  of  an  account  gives 
rise  to  difficult  questions,  chancery  has 
good  grounds  for  interference,  though  the 
orphans'  court  has  made  considerable  pro- 
gress in  the  settlement.    lb. 

The  probate  courts  of  Indiana  possess  gen- 
eral eauity  powers  in  relation  to  the  admin- 
istration and  guardianship  of  estates.  Pow- 
ell r.  North,  66  D.  513. 

Upon  the  final  settlement  of  an  estate,  the 
probate  judge  was  empowered  by  the  Ohio 
act  of  March  14,  1853,  to  determine  every 
disputed  question  of  fact  which  it  might  be 
necessary  to  settle  before  making  the  neces- 
sary orders,  or  in  his  discretion  to  cause  the 
same  to  be  tried  by  a  jury  or  referred.  Mc- 
Laughlin v.  McLaughlin,  64  D.  603. 

Chancery  possesses  no  jurisdiction  over 
the  administration  of  estates  and  the  settle- 
ment of  the  accounts  of  administrators;  they 
fall  peculiarly  and  exclusively  nnder  the 
cognizance  of  the  probate  court.  Green  v. 
Oreigldon,  48  D.  742. 

The  surrogate  has  jurisdiction  to  compel 
n  executor  to  account  for  the  proceeds  of 
realty  sold  by  him  under  a  power  in  the  will 
for  the  payment  of  debts,  under  the  New 
York  statute  of  1822,  though  the  sale  was 
made  before  the  statute  was  passed.  Clark 
v.  Clark,  36  D.  676. 

An  act  requiring  executors  to  account  for 
the  proceeds  of  sales  made  previous  to  the 
passage  of  such  act  is  valid,  and  the  court 
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will  not  construe  such  an  act  to  apply  only 
to  subsequent  sales,  where  there  is  nothing 
in  the  language  of  the  act  evincing  an  inten- 
tion so  to  restrict  it.     lb. 

The  ordinary  has  authority  merely  to  set- 
tle accounts,  but  has  no  power  to  compel 
payment  of  the  amount  found  due.  Lyles  v. 
McClure,  19  D.  648. 

A  foreign  executor  or  administrator  can* 
not  be  called  on  for  an  account  of  his  admin- 
istration in  the  courts  of  Tennessee.  But  if 
he  comes  within  the  jurisdiction  of  these 
courts,  bringing  with  him  funds  or  property 
belonging  to  the  trust  estate,  he  may  be  held 
to  account  to  that  extent,  in  the  character 
of  a  trustee  for  those  entitled  to  the  effects 
in  his  hands.     Beeler  v.  Dunn,  75  D.  761. 

The  courts  of  one  state  may  compel  a  do- 
mestic administrator  of  an  intestate,  domi- 
ciled at  his  death  in  that  state,  to  account  for 
personal  assets  situates  in  a  foreign  state  at 
the  death  of  the  intestate,  but  acquired  by 
the  same  administrator  by  virtue  of  letters 
of  administration  issued  to  him  in  the  foreign 
state,  and  brought  into  the  former  state; 
and  the  distribution  must  be  according  to 
the  laws  of  the  foreign  state,  so  far  as  re- 
gards debts,  and  according  to  the  laws  of 
the  domicile  of  the  decedent  so  far  as  re- 
gards the  residuum.  Oureton  v.  Mills,  36  R. 
700. 

124.  Who  may  require  an  account* 
tag.  — The  representatives  of  an  executor 
may  be  compelled  to  account  for  the  pro- 
ceeds of  the  estate  of  a  deceased  testator  by 
the  heirs  of  the  latter,  without  an  adminis- 
tration de  bonis  non  on  the  testator's  estate. 
Graff  v.  Cattleman,  16  D.  741. 

The  widow  is  interested  in  the  personal 
estate  of  her  deceased  husband,  under  the 
Pennsylvania  statute,  although  she  has  re- 
ceived a  devise  or  bequest  nnder  the  will, 
and  she  is  therefore  entitled  to  a  fair  account 
of  the  personal  estate  by  the  executor,  and 
to  final  judgment  on  the  merits  upon  her 
application  to  the  court,  under  the  sot  of 
1832,  which  requires  the  removal  of  an  ex- 
ecutor who  does  not  file  a  true  inventory, 
"upon  application  of  any  person  interested." 
Melket's  Appeal,  56  D.  573. 

One  not  an  actual  party  to  a  settlement 
in  the  probate  court  may  totally  disregard 
such  settlement,  though  it  is  a  final  settle* 
ment,  and  file  a  bill  in  chancery  to  compel  an 
administrator  or  executor  to  account,  ularbs 
v.  Perry,  63  D.  82. 

125.'  Who  may  be  called  to  account. 
— The  court  of  chancery  may  compel  s  for- 
eign executor  or  administrator  to  account 
for  the  trust  funds  which  he  received  abroad 
and  brought  with  him  into  New  York,  upon 
a  bill  tiled  for  that  purpose  by  the  next  of  kin 
of  the  decedent,  without  letters  of  admin- 
istration on  the  estate  of  the  decedent  being 
issued  here.  McNamara  v.  Dtoysr,  tt  D. 
627. 
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Such  assets  must  be  distributed  among  the 
neit  of  kin,  or  applied  to  the  payment  of 
debts,  in  the  same  manner  as  though  the 
remedy  was  sought  by  the  creditors  or  dis- 
tributees at  the  place  of  the  appointment  of 
nch  executor  or  administrator.     lb. 

The  liability  of  an  administrator  to  ac- 
count is  co-extensive  only  with  the  jurisdic- 
tion of  the  court  from  which  he  received  his 
lothoritv.     MoOdand  v.  Wireman,  23  D.  71. 

To  a  bill  for  an  account,  an  administrator 
vhose  letters  had  been  revoked  may  show 
that  he  had  fully  settled  with  his  executor. 
Ttague  v.  Dendy,  16  D.  643. 

120.  and  for  what  property.  — 

An  administrator  must  account  for  chattels 
included  in  his  inventory  to  an  administrator 
de  bonis  non,  though  they  are  also  included  in 
the  inventory  of  the  latter.  Fay  v.  Muzzey, 
74  D.  619. 

He  is  not  accountable  to  the  estate  for 
rents  received  by  him  from  lands  which  did 
not  belong  to  the  decedent,  but  which  were 
improperly  included  in  the  inventory  and 
appraisement.  Cameron  v.  Cameron,  82  D. 
•52. 

He  is  not  chargeable  with  assets  of  his  in- 
testate in  another  state,  even  though  such 
assets  may  have  come  to  his  hands  here. 
Motkland  v.  Wireman,  23  D.  71. 

127.  Effect  of  refusal  or  neglect  to 
account.  —  A  necessary  incident  to  the 
proper  exercise  of  jurisdiction  of  a  probate 
court  is  the  power  to  proceed  by  citation  or 
attachment  against  an  administrator  or  ex- 
ecutor for  neglect  to  file  his  accounts  as 
reouired  by  law.     PhiUps  v.  State,  64  D.  635. 

In  a  proceeding  by  citation  to  compel  an 
administrator  to  file  his  account,  a  lapse  of 
time  which  is  sufficient  to  bar  an  action  on 
the  administration  bond  will  be  a  sufficient 
defense  to  such  citation  proceeding.     lb. 

128.  Kode  of  stating  the  account.  — 
Where  an  executor  or  administrator  renders 
his  final  account  for  dollars  in  numero,  with- 
out distinction  of  currency,  it  will  be  taken 
to  mean  constitutional  currency.  If  the 
items  refer  to  the  depreciated  currency  of 
worthless  banks,  etc.,  that  fact  should  be 
made  known  at  the  time,  and  a  decree  ren- 
dered accordingly.  BaUey  v.  DUworth,  48 
D.  760. 

An  administrator's  account  need  not  be 
nsade  up  in  items  of  days  and  half-days  spent 
in  performing  services.  If  the  time  actually 
devoted  to  the  affairs  of  the  estate  be  clearly 
proved,  that  will  be  sufficient.  Cameron  v. 
Cameron,  82  D.  652. 

129.  Vouchers.  —  Where  charges  in 
favor  of  an  administrator  in  his  annual  ac- 
count have  been  rejected,  by  reason  of  his 
fail  ore  to  prodnce  the  necessary  vouchers 
required  by  statute,  he  may  include  the 
charges  in  a  subsequent  account,  and  have 
them  allowed  on  production  of  the  vouchers. 
**Us  v.  Wagner,  99  D.  29a 
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130.  Proceedings  on  the  accounting, 
generally.  —  An  executor  is  entitled  pro 
tanto  to  the  benefit  of  such  of  his  accounts 
as  are  accurate  and  satisfactory.  Duncan  v. 
Tobin,  34  D.  605. 

It  is,  in  general,  wrong  to  hold  an  execu- 
tor liable  for  paper  money  at  the  scale  of 
depreciation  of  the  day  on  which  he  received 
it;  but  if  he  has  charged  himself  so  in  hia 
accounts,  and  points  out  no  other  mode  of 
adjusting  it,  he  will  be  bound  by  such  act. 
Cranberry  v.  Cranberry,  1  D.  455. 

The  items  of  account  in  an  orphans'  court 
may  be  expressed  in  general  terms.  Liddel 
v.  McViekar,  19  D.  369. 

131.  What  are  proper  charges 
against  the  estate.  —  Where  an  execu- 
tor was  allowed  by  the  will  the  use  of  six 
hundred  pounds  for  five  years,  without  in- 
terest, he  may  pay  it  in  depreciated  paper 
money,  and  the  entry  of  such  payment  in 
his  account  will  be  evidence  of  payment. 
Cranberry  v.  Cranberry,  1  D.  455. 

132.  What  are  not.  —  An  executor  tak- 
ing the  testator's  child  into  his  family  in- 
stead of  permitting  him  to  remain  with  the 
widow  to  be  supported  out  of  the  income  of 
the  estate,  under  a  provision  in  the  will,  can- 
not charge  the  expense  of  such  child's  main- 
tenance against  his  share  of  the  capital  of 
the  estate,  and  the  court  will  not  presume, 
in  the  absence  of  evidence,  that  the  child 
did  not  earn  his  living.  Clark  v.  Clark,  35 
D.  676. 

The  estate  is  not  chargeable  with  the  ex- 

Eenses  of  an  administratrix  in  a  suit  brought 
y  her  in  her  individual  capacity  for  the 
purpose  of  establishing  the  right  of  the  in- 
testate to  lands,  in  order  that  she  might 
have  dower  therein  as  his  widow.  Cameron 
v.  Cameron,  82  D.  652. 

Nor  is  it  chargeable  with  the  expenses  of 
an  administratrix  in  defending  a  suit  brought 
against  her  by  the  heir  to  remove  her  from 
the  administration,  on  the  ground  that  she 
obtained  the  appointment  by  a  fraudulent 
representation  that  she  was  the  widow  of 
the  intestate,  and  which  suit  was  compro- 
mised, upon  her  concession  that  she  had  no 
right  to  the  estate,  and  would  resign  her 
office,     lb. 

Nor  with  expenses  and  services  of  a  co- 
administrator in  a  suit  in  which  he  made  no 
defense,  and  where  it  was  a  matter  of  no  in- 
terest to  him,  as  administrator,  whether  the 
suit  was  successful  or  not.     lb. 

133.  What  credits  may  be  allowed 
the  representative. — An  executrix  should 
be  allowed  sums  paid  for  insurance  on  a 
house  devised  by  her  deceased  husband  to 
her  use  for  life,  with  a  direction  that  it  be 
kept  in  repair  out  of  his  other  estate,  but 
she  should  not  be  allowed  sums  paid  for 
taxes  thereon.      Wiggin  v.  SweU,  39  D.  716. 

The  expense  of  repairing  a  house  belong- 
ing to  the  estate  wilt  be  allowed  as  a  credit 
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to  the  administrator,  upon  proof  that  the  re- 
pairs were  necessary,  and  that  the  price  was 
reasonable  and  has  been  paid.  Henderson  v. 
Simmons,  70  D.  590. 

The  creditor  a  receipt  for  the  demand  enti- 
tles the  administrator  to  credit  for  the  pay- 
ment of  the  same,  thongh  it  appears  that  the 
subject  is  still  open  for  adjustment  upon  the 
settlement  of  their  private  accounts.     Ih. 

An  administrator  holding  property  of  a 
decedent's  infant  heirs,  whose  guardian  has 
been  authorized  by  court  to  make  a  rea- 
sonable and  prudent  expenditure  of  such 
Sropertv  for  a  certain  purpose,  and  has 
ireotea  the  administrator  to  so  expend  the 
same,  should  receive  credit  in  his  settlement 
for  the  money  which  he  expends  for  that 
purpose  with  reasonable  care  and  judgment. 
Powell  v.  North,  56  D.  513. 

Where  an  administrator  has  discharged  a 
debt  due  from  the  estate  of  his  intestate,  he 
is  entitled  to  have  it  allowed  in  the  account 
of  his  administration.  Lawrence  v.  Kitter- 
idge,  56  D.  385. 

A  will  directed  the  executors  to  continue 
the  testators  business  so  long  as  they  should 
deem  it  advantageous.  The  residuary  estate 
was  given  to  them  in  trust  to  collect  the 
rents  and  interest,  and  after  paying  legal 
oharges  and  expenses,  to  pay  the  "  residue 
and  net  proceeds  "  to  certain  persons  for  life. 
Held,  that  the  executors  were  to  be  credited 
with  bad  debts  and  cost  of  personal  property 
used  up  or  worn  out  in  the  conduct  of  the 
business;  also  with  the  expense  of  ordinary 
repairs  on  the  real  estate.  Matter  of  Jones, 
57  R.  775. 

134.  Expenses  of  the  administra- 
tion —  1.  What  allowable  as.  —  An  adminis- 
trator will  not  be  allowed  expenses  incurred 
in  the  ordinary  course  of  administration;  but 
for  expenditures  made  in  procuring  services 
which  he  could  not  be  supposed  competent 
to  render,  he  will  be  reimbursed.  Teayue  v. 
Dendy,  16  D.  643. 

An  executor  or  guardian  may  employ  an 
agent  or  clerk  at  the  expense  of  the  estate, 
where  it  is  for  the  benefit  of  such  estate. 
Vanderheyden  v.  Vanderheyden,  21  D.  86. 

The  orphans'  court  may  allow  an  adminis- 
trator interest  on  sums  advanced  by  him,  in 
good  faith,  to  the  estate,  especially  if  such 
advances  were  beneficial  to  the  estate.  Lid- 
del  v.  Me  Vickar,  19  D.  369. 

Executors  and  administrators  ought  to  be 
allowed  in  their  accounts  all  reasonable 
charges  and  disbursements  for  the  benefit  of 
the  estate  they  represent,  and  a  reasonable 
recompense  for  their  personal  trouble  in 
preference  to  the  claim  of  any  creditor  of 
the  deceased.    Nimmo  v.  Com.,  4  D.  488. 

2.  What  not  allowable.  —  The  expense  of 
bringing  property  of  a  deceased  person  from 
another  state  to  the  jurisdiction  in  which  the 
administrator  who  incurred  such  expense  is 
acting  is  not  a  legal  claim  against  the  estate. 


The  probate  court  cannot  allow  a  claim  for 
services  rendered  or  expenses  incurred  on 
account  of  property  while  it  was  subject  to 
another  jurisdiction.  Roberts  v.  Roytrs,  62 
D.  542. 

An  administrator  holding  the  estate  ae 
trustee  for  creditors  has  a  qualified  legal  title. 
He  can  take  the  profits  only  for  the  nse  of 
the  estate,  and  if  the  estate  continued  un- 
settled for  many  years,  the  administrator 
could  claim  nothing  for  expenditures  upon 
the  property  except  for  necessary  repairs. 
Rtmicky.  BuUerfield,  64  D.  316. 

The  expenses  of  propounding  a  paper  for 
probate  as  a  will  are  not  a  proper  charge 
against  the  estate,  when  the  executor  incurs 
the  expenses  in  a  fruitless  attempt  to  estab- 
lish the  will  while  there  are  within  his  knowl- 
edge good  grounds  against  its  validity;  but 
this  question  depends  in  a  great  degree  upon 
the  good  faith  of  the  executor  and  the  circum- 
stances of  the  particular  case,  sembU.  Ha* 
derson  v.  Simmons,  70  D.  590. 

The  right  to  charge  an  estate  with  the 
expenses  of  propounding  a  will  for  probate 
is  limited  to  proper  expenses  incurred  in  a 
fair  and  lawful  trial  of  the  issue  deviaavU  vet 
non,  and  does  not  embrace  money  paid  to 
silence  opposition  to  the  establishment  of  the 
will.     lb. 

135.  When  representative  is  charge- 
able personally.  — Executors,  administra- 
tors, or  guardians  are  liable  only  for  what 
they  actually  receive,  except  in  cases  of  gross 
negligence,  Konigmacher  v.  Kimmel,  21  D. 
374. 

The  law  does  not  visit  administrators  with 
severer  intendments,  in  the  matter  of  allow- 
ances to  them,  than  are  indulged  against 
agents  generally.  Henderson  v.  Simmons,  70 
D.590. 

An  administrater  is  not  chargeable,  ordi- 
narily, with  rents  of  real  estate  which  ac- 
crued during  his  administration.  Rubotiom 
v.  Morrow,  87  D.  324. 

He  is  chargeable  on  final  settlement  with 
reasonable  rent  for  a  house  and  lot  belonging 
to  the  estate  and  occupied  by  him.  Hender- 
son v.  Simmons,  70  D.  590. 

Administrators  are  jointly  and  personally 
liable  for  the  fees  of  an  attorney  employed 
by  them  in  proceedings  on  their  final  account- 
ing.    MygaU  v.  Wilcox,  6  R.  90. 

An  executor  is  not  chargeable  in  his  official 
capacity  with  timber,  coal,  and  limestone 
taken  from  the  testators  land,  where  he 
occupied  the  same  as  tenant  of  the  life  ten- 
ant    Lynn's  Appeal,  72  D.  721. 

The  measure  of  the  extent  of  a  decree 
against  an  administrator  who  has  made 
profit  by  the  personal  use  of  funds  of  the 
estate  in  purchasing  lands  therewith  and 
then  selling  said  lands,  is  the  net  profit  made 
out  of  said  transaction,  and  interest  thereon, 
The  manner  of  estimating  this  net  profit 
indicated.    Mostly  v.  Lasts.  62  D  742. 
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when  the  form  of  hU  final  account  is  such 
that  payments  on  account  of  principal  and 
those  on  account  of  interest  are  distinguished 
and  separately  stated;  but  if  the  form  of  the 
account  be  such  that  the  executor  has 
oharged  himself  with  the  gross  sum  received 
as  the  proceeds  of  sales,  not  distinguishing 
between  principal  and  interest,  he  is  to  be 
charged  with  the  entire  amount  of  sales,  with 
interest  thereon  annually,  and  the  balance  is 
to  be  obtained  by  setting  off  the  interest  so 
computed,  against  the  annual  disbursements 
of  the  current  year.  Duncan  v.  ToUn,  34  D. 
606. 

Where  an  executor  sells  personal  property 
and  takes  bonds  in  payment,  and  it  does  not 
appear  when  they  were  collected,  he  will  be 
charged  with  the  principal  of  the  bonds  in 
the  year  they  fell  due,  but  without  interest, 
except  such  as  is  allowed  on  the  annual  bal- 
ances.   Rosser  v.  Depriest,  60  D.  94. 

Interest  is  chargeable  on  the  annual  bal- 
ances in  an  executor  s  accounts,  unless  ne- 
cessarily retained  in  his  hands  for  the 
purposes  of  the  estate;  and  so  he  may  charge 
interest  on  balances  in  his  favor.  Darrell  v. 
Eden,  4  D.  613. 

Interest  on  sums  ascertained  to  be  in  the 
executor's  hands  will  not  be  suspended  pend- 
ing the  exam  ination  of  their  account,  fundi' t 
Appeal,  63  D.  496. 

Mode  of  calculating  interest  on  funds  re- 
ceived in  the  course  of  administration* 
Teague  v.  Dendy,  16  D.  643. 

2.  When  compounded.  —  An  administrator 
who  converts  the  trust  moneys  to  his  own 
use,  or  employs  them  in  his  business  without 
accounting  for  the  profits,  is  chargeable  with 
compound  interest.  8hkffelin  v.  Stewart,  7 
D.  607. 

Where  the  executors  were  under  an  obli- 
gation to  pay  the  interest  on  a  legacy  annu- 
ally, and  retained  such  interest  in  their 
hands,  they  shall  be  charged  with  compound 
interest.     Bowles  v.  Drayton,  1  D.  689. 

Where  there  is  unnecessary  delay  in  mak- 
ing a  final  settlement  of  the  funds  in  the 
hands  of  administrators,  interest  will  be  re- 

?[uired  of  them;  and  where  they  use  the 
unds  so  retained  in  private  speculation, 
they  will  be  liable  for  compound  interest. 
Johnson  v.  Hedrick,  6  R.  191. 

3.  When  not  charged.  —  An  executor  or  ad- 
ministrator is  not  chargeable  with  interest 
on  funds  coming  into  hit  hands,  if  he  pays 
them  over  to  those  entitled  within  a  reason- 
able time.     Lynn's  Appeal,  72  D.  721. 

Executors  will  not  be  charged  with  inter- 
est when  not  guilty  of  any  unreasonable  de- 
lay in  bringing  their  trust  to  a  settlement, 
nor  of  using  the  assets  for  their  own  benefit. 
Chase  ▼.  Loekerman,  36  D.  277. 

An  administrator  may  discharge  himself 
from  the  payment  of  interest  by  filing  the 
statutory  affidavit  on  the  day  of  settlement; 
but  a  continuance  may  be  granted,  if  dis- 


In  this)  case  the  executor  was  not  charged 
with  the  amount  of  the  inventory,  but  only 
for  the  property  which  came  into  his  hands, 
and  was  applied  to  his  own  use.  McCamp- 
bell  v.  MeCampbeU,  16  D,  4a 

136.  When  he  i*  chargeable  with 
Interest. — 1.  In  general*  —  There  is  no 
general  rule  as  to  an  executor's  liability  to 
pay  interest  on  money  in  his  hands.  In  this 
case  he  was  charged  with  it  from  the  end  of 
each  year  for  the  balance  then  remaining  in 
his  hands;  but  this  interest  should  not  be 
carried  to  the  balance  of  the  succeeding 
years.     Qranherry  v.  Cranberry,  1  D.  466. 

An  executor  or  administrator  will  be 
charged  with  interest,  where  he  uses  the 
funds  of  the  estate  in  his  private  business,  or 
retains  them  in  his  hands  for  an  unreasonable 
length  of  time,  to  the  prejudice  of  the  heirs 
and  creditors.  He  must  prosecute  the  set- 
tlement of  the  estate  with  all  reasonable 
diligence.  Walls  v.  Walker,  99  D.  290; 
Dnnseomb  v.  Dnnseomb,  7  D.  604;  Chase  v. 
Loeherman,  36  D.  277;  Brown  r.  Rickets,  8  D. 
667. 

In  most  cases  six  months  will  be  a  reason- 
able time  to  allow  executors  to  make  invest- 
ment of  the  trust  funds  before  oharging 
them  with  interest.  Dunscomb  v.  Dunscomb, 
ID.  504. 

Executors  and  administrators  are  bound  to 
pay  interest  on  moneys  of  the  estate  received 
and  not  applied  in  due  time  to  the  payment 
of  the  debts  of  the  estate.  Lenoir  r.  Winn, 
6  D.  697. 

An  administrator  is  liable  for  interest  ac- 
cruing oa  claims  allowed  against  the  estate 
which  bear  interest,  provided  he  has  the 
necessary  funds  to  apply  to  the  discharge  of 
such  claims,  and  fails  to  do 


Fmley  v. 
(brothers,  60  D.  179. 

He  must  account  to  the  distributee  for 
interest  on  the  funds  of  his  intestate's  estate, 
which  were  used  by  him  for  his  own  pur- 
poses in  carrying  on  the  business  after  the 
decedent's  death.  But  such  interest  will  be 
B»ade  to  commence  only  from  the  end  of 
twelve  months  from  the  taking  out  of  admin- 
istration, where  it  is  probable  that  a  large 
part  of  the  funds  so  used  by  the  administra- 
tor did  not  come  to  his  hands  until  that 
length  of  time  after  his  appointment.  Weir 
v.  Weir,  39  D.  487. 

He  is  liable  for  interest  where  he  has  been 
guilty  of  neglect  in  not  putting  out  the 
money  of  the  intestate,  or  has  made  nse  of  it 
himself;  and  he  is  bound  to  show  what  has 
been  done  with  the  money,  to  avoid  the  con- 
emsion  that  he  has  made  use  of  it;  but  he  is 
not  liable  for  interest  until  after  twelve 
months  from  the  death  of  his  intestate.  Fox 
v.  Witeocks,  2  D.  433. 

An  executor  is  chargeable  with  interest  on 
the  annual  balance  only  of  his  accounts, 

*  When  the  representative  should  he  charged 
van  Interest,  see  note,  99  D.  96-299. 
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tributees  are  taken  by  surprise,  to  give  them 
opportunity  to  contest  the  affidavit.  Ben- 
dall  v.  Bendall,  CO  D.  469. 

137.  Allowance  of  costs,  counsel  fees, 
etc.  —  Executors  and  administrators  are  en- 
titled to  legal  counsel  in  the  administration 
and  settlement  of  their  trusts,  whether  there 
is  litigation  or  not,  and  may  charge  reason- 
able counsel  fees  disbursed  therefor  against 
their  estates.     St/iy'ey  v.  Reese,  25  R.  598. 

An  executor  may  employ  counsel  to  de- 
fend the  interests  of  the  estate,  when  it  is 
involved  in  litigation.  But  he  has  no  right 
to  employ  counsel  at  the  expense  of  the  es- 
tate to  do  what  be  himself  should  do,  and 
for  the  doing  of  which  he  is  compensated  by 
his  commissions.  Lueich  ▼.  Medin,  93  D. 
376. 

An  administrator  may  employ  his  law 
partner  to  render  legal  services  for  the  es- 
tate, or  render  them  himself,  and  a  just  and 
reasonable  compensation  for  such  services, 
when  rendered,  should  be  allowed  in  hie  ac- 
count.    Bendall  v.  Bendall,  60  D.  469. 

Just  and  reasonable  compensation  depends 
upon  the  circumstances  oi  each  particular 
case,  and  it  is  not  improper  to  charge  the 
trust  fund  with  the  payment  of  fair  and  reat 
sonable  fees  advanced  by  an  administrator. 
lb. 

An  executor  is  entitled,  as  such,  to  his 
counsel  fee,  expended  in  establishing  a  will 
before  the  ordinary  in  solemn  form;  but  if 
he  is  also  a  devisee  and  legatee,  the  devise 
and  legacies  to  him  are  chargeable  with  such 
fee  and  other  expenses,  ratably  in  proportion 
to  the  value  of  the  estate.  McCkUan  v.  Beth- 
erington,  73  D.  89. 

An  allowance  to  executors  of  the  expense 
of  employing  counsel  to  oppose  a  caveat  to 
vacate  the  decedent's  will,  tiled  after  probate 
by  the  guardian  of  a  minor  heir,  if  reason- 
able, is  proper,  since  it  is  their  duty  to  resist 
the  caveat.     Compton  v.  Barnes,  45  D.  1 15. 

An  heir  has  no  standing  to  appeal  from  an 
order  allowing  counsel  fees  to  executors  for 
opposing  a  caveat  to  vacate  the  will,  where 
the  caveat  is  not  ruled  good;  but  if  he  is  a 
devisee  under  the  will,  he  has  a  right  to 
question  the  reasonableness  of  the  allowance. 
lb. 

A  counsel  fee  allowed  to  executors  for  op- 
posing a  caveat  is  reasonable,  as  against  an 
beir  and  devisee  who  is  allowed  the  same 
counsel  fee  for  supporting  the  caveat,  there 
being  no  evidence  of  a  disparity  in  the  ser- 
vices of  the  respective  counsel.     lb. 

Reasonable  coats  and  expenses  of  pro- 
pounding a  will  for  probate  are  a  proper 
charge  upon  the  estate,  if  the  executor  have 
no  knowledge  or  reasonable  grounds  for  sus- 
picion against  the  legality  of  the  will,  and 
propound  the  paper  in  good  faith.  Hender- 
son v.  Simmons,  70  D.  590. 

A  succeeding  administrator  zn&y  pay  rea- 
sonable oosU  and  expenses  of  propounding  a 


will  for  probate,  and  charge  the  estate  there- 
with, when  the  executor  propounded  the  will 
bona  fide,  and  after  incurring  such  expenses 
resigned  the  trust  without  making  payment, 
and  received  no  credit  in  bis  account  for 
such  expenses.     lb. 

An  attorney  who  is  an  administrator  is  not 
entitled  to  an  allowance  against  the  estate 
for  professional  services  in  cases  which  he 
prosecutes  or  defends  as  administrator.  Wit- 
lard  v.  Bassett,  79  D.  393. 

No  credits  for  counsel  fees  and  costs  are  al- 
lowed an  administrator,  on  final  settlement* 
when  he  engages  in  useless,  unnecessary,  or 
vexatious  litigation  concerning  the  estate  in 
his  hands,  particularly  with  those  who  are 
lawfully  entitled  to  the  funds  he  withholds. 
Bendall  v.  Bendall,  60  D.  469. 

The  expenses  of  judges  caunot  be  allowed 
by  the  orphans'  court,  beyond  what  the  stat- 
ute allows;  but  the  court  may  allow  reason- 
able counsel  fees.  Liddel  v.  AlcVickar,  19 
D.  369. 

Attorney  fees  for  services  at  the  contest  of 
the  probate  of  a  supposed  will  are  not  al- 
lowable on  final  accounting  of  administrator 
de  bonis  nan,  if  such  services  were  not  en- 
gaged by  the  proponent  and  executor,  but 
by  the  principal  legatee  under  the  will,  who 
afterwards  became  the  administrator  de  bonis 
non.    Henderson  v.  Simmons,  70  D.  590 

Costs  of  Buits  against  an  administrator  on 
witness  certificates  issued  in  an  action  insti- 
tuted by  him  are  not  a  proper  charge  against 
the  estate,  when  it  appears  that  the  certifi- 
cates were  a  proper  charge  against  the  estate, 
and  that  at  the  time  of  the  commencement 
of  suits  thereon  he  had  in  his  hands  assets 
sufficient  to  pay  them.      lb. 

138.  The  final  accounting,  gener- 
ally.—  A  decree  of  the  ordinary,  which 
adjusts  the  accounts  of  an  administrator  and 
determines  the  amount  due,  is  sufficient, 
without  ordering  such  amount  to  be  paid. 
Lyles  v.  McClure,  19  D.  648. 

An  entry  in  the  minutes  of  the  probate 
court,  that  an  administrator's  final  account 
be  admitted  and  filed,  and  he  discharged 
upon  paying  costs,  does  not  amount  to  a  final 
settlement  and  discharge.  Consequently, 
where  the  authority  of  such  an  administra- 
tor continues  to  be  recognised  by  the  probate 
court,  the  order  disregarded  by  all  parties, 
and  the  administration  proceeded  with,  an 
order  of  sale  made  after  such  entry  and  order 
is  not  void  as  having  been  made  after  the 
administrator's  authority  had  ceased.  Alex- 
ander v.  Maverick,  67  D.  693. 

The  records  of  a  probate  court  show  that 
an  estate  has  been  fully  administered  for  all 
purposes  except  partition  and  distribution, 
notwithstanding  the  final  account  of  the 
administrator  shows  a  trilling  balance  due 
aim  from  the  estate;  for  his  discharge  with- 
out asking  payment  raises  the  presumption 
that  he  remitted  the  debt  to  the  estate,  and 
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the  rale  de  wnwris  aon  cam*  km  applies. 
Wilier*  t.  Patter**,  86  D.  643. 

The  settlement  of  an  administrator's  ao- 
eounts  ia  presumed,  where  the  parties  inter- 
ested in  the  estate  suffer  twenty  yean  to 
elapse  from  the  time  an  administrator  may 
be  called  to  a  final  settlement  without 
taking  any  steps  to  compel  a  settlement. 
Ragland  w.  MorUm,  91  D.  516. 

139.  Account,  how  far  conclusive.* 
—A  decree  of  a  probate  court  settling  an 
executor's  final  account  and  discharging  him 
from  his  trust,  after  due  legal  notioe,  is  con- 
clusive untQ  reversed,  in  the  absence  of 
fraud;  and  it  will  be  presumed  that  it  was 
founded  on  proper  evidence,  and  that  every 
prerequisite  to  a  valid  discharge  was  com* 
plied  with.  StubblcjUld  v.  McRaven,  43  D. 
60S.  Such  a  settlement  and  decree  are  con- 
elusive  as  to  items  set  out  therein  and  di- 
rectly acted  on.  App  v.  Dreisbach,  21  D. 
447. 

A  distinction  Is  to  be  observed  between 
orders  and  decrees  made  during  the  settle- 
ment of  an  estate  which  are  merely  prepara- 
tory to  a  final  settlement  and  distribution, 
and  a  final  decree  adjusting  and  closing  an 
administration  account.  The  latter  only  pos- 
sesses the  elements  of  a  final  judgment;  the 
former  are  preliminary,  and  subject  to  change 
or  modification,  as  the  exigencies  of  the  case 
and  the  demands  of  justice  require.  Waie 
Appeal,  95  D.  222. 

Annual  settlements  of  executors  and  ad- 
ministrators are  not  conclusive  upon  the  par- 
ties interested  in  the  estate;  ana  at  the  final 
settlement  they  may  show  errors  in  the  pre- 
vious annual  settlements,  which  may  be  cor- 
rected by  the  probate  court.  Pieot  v.  BiddU, 
66  D.  134. 

The  settlement  of  an  annual  account  is 
not  conclusive,  even  as  against  the  heirs, 
legatees,  and  creditors,  except  as  to  such 
items  as  are  inoluded  in  the  account,  and 
actually  passed  upon  by  the  probate  oourt. 
Walk  v.  Walker,  99  D.  290. 

If  an  account  improperly  filed  and  allowed 
as  a  final  account  is  of  any  validity  at  all,  it 
Is  valid  only  as  to  items  therein  mentioned, 
and  cannot  protect  the  administratrix  from 
liability  for  other  items.  Matthew  v.  Dou- 
Hitf,  62  D.  765. 

Acquiescence  in  a  decree  of  the  ordinary 
settling  the  account  of  an  administrator 
warrants  the  presumption  that  all  matters 
properly  cognisable  Before  him  were  there 
adjusted  and  settled.  Lutes  v.  MeClure,  19 
D.  648. 

The  allowanoe  by  the  probate  court  of 
another  state  of  a  claim  of  the  ancillary  ad- 
ministrator there,  a  resident  of  Massachu- 
setts, which  allowanoe  was  greater  than  the 
assets  in  his  hands,  is  not  conclusive  upon 

•  Effect  of  annual  settlement  of  accounts  of 
executors  and  administrators,  as  res  adjudicator 
see  note,  86 I>.  143-141 


the  heirs  in  the  latter  state.    Eta  v.  Edwards, 
90  D.  174. 

Whether  the  representatives  of  a  deooaesd 
oo-administrator  can  be  made  liable  for  the 
assets  or  goods  of  the  intestate,  which  came 
exclusively  to  the  possession  and  manage* 
ment  of  his  surviving  oo-administrators  and 
co-obligors,  who  have  settled  their  adminis* 
tration  account,  in  whicn  they  alone  are 
charged  with  the  amount,  qmawe*  Potts  v. 
8mitk  24  D.  369. 

140.  When  equity  will  grant  rev 
liel  —  Equity  will  afford  relief  against  a 
palpable  mistake  appearing  upon  the  face  of 
an  executor's  account  after  final  settlement 
and  allowance.    Black  r.  WhUaO,  59  D.  423L 

Where  fraud  has  been  practiced  by  an  ad- 
ministrator in  the  settlement  of  his  account 
a  oourt  of  eguity  will  set  aside  the  settle* 
ment  and  direct  a  new  one  in  the  probate 
oourt,  bat  has  no  power  to  have  the  settle- 
ment made  in  its  own  forum.  0ree*  v. 
Ortighton,  48  D.  742. 

The  distributees  and  heirs  at  law  may 
obtain  relief  in  canity  against  a  decree  off 
the  probate  oourt  allowing  the  administrator 
on  final  settlement  a  credit  to  which  he  wae 
not  entitled,  by  showing  that  for  the  purpose 
of  inducing  the  complainants  not  to  object  to 
the  allowanoe  of  the  credit  he  falsely  repre- 
sented the  oorreotness  of  the  credit,  and 
falsely  stated  oiroumstanoes  plainly  demon- 
strating its  correctness,  and  that  they  were 
ignorant  upon  the  subject,  and  relying  upon 
the  representations,  forebore  to  object.  Ifoct 
v.  8teeU,  73  D.  455. 

A  oourt  of  chancery  has  no  jurisdiction 
after  the  settlement  of  an  executor's  account 
by  the  probate  oourt  to  charge  such  executor 
as  trustee  of  a  fund  aoconnted  for  in  such 
settlement  as  having  been  paid  over  to  a 
party  entitled  thereto  as  trustee  for  others! 
on  the  ground  that  the  payment  was  not 
made  in  money,  but  by  the  surrender  of  cer- 
tain claims  of  the  executor  against  the  trus- 
tee; that  the  trustee  was  insolvent  to  tbs 
knowledge  of  the  executor,  who  required  no 
bond  to  be  given  by  him,  so  that  part  of  the 
fund  was  ultimately  lost;  and  that  no  notioe 
of  the  settlement  was  given  to  the  bene- 
ficiaries of  the  fund.  Sever  v.  BusstU,  50  D. 
811. 

141.  Opening  and  correcting  ac- 
count*. —The  settlement  of  an  estate  by  a 
decree  in  chancery  does  not  bar  a  bill  seek- 
ing to  reopen  the  account  of  the  executor  on 
the  ground  of  fraud,  when  the  interests  of 
infants  were  involved  in  the  settlement.  Bt- 
rod  v.  Lancaster,  75  D.  749. 

Courts  of  probate,  as  to  all  matters  within 
their  jurisdiction,  are  clothed  with  chancery 
powers  to  do  full  justice  between  the  parties; 
and,  like  a  oourt  of  ohancery,  have  power,  in 
rendering  a  final  decree,  to  correct  mistakes 
in  their  prior  proceedings.  Mini*  Appeal,  90 
D.  222. 
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A  court  of  probate  has  power,  in  its  final 
decree  settling  an  administration  account, 
to  correct  any  errors  made  in  any  former 
and  partial  settlement  of  the  account;  and 
evidence  may  be  admitted  to  prove  such 
mistakes.     lb. 

The  settlement  of  an  account  in  probate 
proceedings  is  only  res  judicata  as  to  those 
matters  actually  embraced  in  the  account; 
and  where  a  mistake  appears  in  a  former 
settlement,  it  may  be  corrected  in  a  subse- 
quent one.     Luckh  v.  Medin,  93  D.  376. 

The  probate  court  may  correct  its  own 
errors  in  the  settlement  of  accounts  at  any 
time  before  final  settlement,  provided  the 
correction  can  be  made  from  the  face  of 
the  record  without  opening  the  proof  as  to 
the  accounts  allowed.  Bat  if  the  mistake  or 
error  is  only  to  be  shown  by  going  anew  into 
the  proof,  the  account  cannot  be  reopened. 
lb. 

Where  an  omission  has  by  mistake  been 
made  in  an  adminstrator's  account,  on  a 
sufficient  showing  made  to  the  court  the 
omission  may  be  supplied  and  the  mistake 
corrected  in  his  subsequent  or  final  account. 
Liddti  v.  Me  Vickar,  19  D.  369. 

The  court  may  re-examine  former  ac- 
counts of  a  deceased  executrix  on  the  settle- 
ment of  a  subsequent  account  filed  by  her 
surviving  husband,  and  charge  back  rams 
erroneously  allowed  in  such  former  ac- 
counts, especially  where  it  does  not  appear 
that  any  one  interested  in  the  ultimate  dis- 
position of  the  estate  appeared  or  was  rep- 
resented at  the  settlement  of  the  prior 
accounts.      Wiggin  v.  Swett,  39  D.  716. 

142.  Surcharging  and  falsifying.  — 
Where  an  administrator  has  been  surcharged 
on  exceptions  to  his  account,  the  widow  and 
all  the  heirs  are  entitled  to  participate  in 
the  entire  fund  as  finally  ascertained,  though 
some  of  them  did  not  except  to  the  aoount. 
Charlton**  Appeal,  75  D.  673. 

143.  Review  by  appeal  or  other- 
wise. —  The  court's  statement  of  an  admin- 
istrator's account  is  the  act  of  the  court,  and 
will  not  be  reviewed  by  an  appellate  tri- 
bunal, unless  the  bill  of  exceptions  sets  out 
all  the  evidence  concerning  it  in  the  court 
below.     Bendall  v.  BendaU,  60  D.  469. 

An  act  of  the  legislature  is  unconstitu- 
tional and  void  if  it  directs  the  orphans' 
court  to  grant  a  review  of  an  administrator's 
account  and  of  the  decree  of  distribution  of 
an  estate,  on  the  petition  of  any  party  in- 
terested, with  the  same  effect  as  if  applica- 
tion had  been  made  within  five  years  after 
the  decree,  as  required  by  a  general  statute, 
when  the  act  was  passed  nearly  twelve  years 
after  the  distribution  of  the  decedent's  es- 
tate, and  the  final  decree  thereon.  Baggsfs 
Appeal,  82  D.  583. 

The  supreme  court,  as  a  court  of  chancery, 
has  no  jurisdiction  to  resettle  an  executor's 
account.     An  injured  party's  remedy  is  by 


appeal;  or  if  the  proceedings  in  the  probate 
court  are  void  for  fraud,  the  executor  should 
be  cited  to  account  in  the  probate  court. 
Jennison  v.  Hapgood,  19  D.  258. 

An  administrator  de  bonis  non  may  appeal 
from  a  decree  allowing  an  account  of  the 
former  administrator  or  executor.  Wig  gin 
v.  Swett,  39  D.  716. 

On  appeal  from  a  decree  of  the  probate 
court  settling  an  administration  account, 
but  refusing  to  allow  the  correction  of  error 
in  a  former  settlement,  the  appellees  offered 
to  prove  that  the  appellant  had  received 
certain  personal  property  belonging  to  the 
estate,  which  was  not  inventoried,  and  not 
accounted  for  in  the  administration  account, 
and  with  which  the  administrator  ought,  as 
they  claimed,  to  be  charged.  Held,  to  be  in- 
admissible, as  the  pleadings  contained  no  ref- 
erence to  this  matter;  that  if  they  did,  such 
evidence  could  not  affect  the  error  in  the 
former  settlement,  and  that  the  error  should 
be  corrected  in  the  former  settlement,  and  the 
appellees  left  to  their  appropriate  remedy, 
—  a  suit  on  the  bond.  Mix's  Appeal,  95  D. 
222. 

Notice  of  settlement  of  an  executor's 
account  by  the  probate  court  will  be  pre- 
sumed to  have  been  given  to  the  parties 
interested,  though  the  record  does  not  show 
such  notice.    Sever  v.  Russell,  50  D.  811. 

5.    Compensation. 

144.  For  what  services  allowed.  — 
An  administrator  de  bonis  non  should  be  al- 
lowed reasonable  compensation  for  services 
performed  for  the  prior  administratrix,  who 
had  employed  him  to  assist  her  in  the  man- 
agement of  the  estate,  under  a  contract  that 
he  was  to  be  compensated.  Scarborough  v. 
Watkms*  50  D.  528. 

An  administrator  ad  Utem  who  is  also  an 
attorney,  and  as  such  renders  services  to  the 
estate,  is  entitled,  not  to  the  usual  profes- 
sional charges,  but  to  a  fair  and  reasonable 
allowance  therefor.  Clark  v.  Knox,  45  R. 
93. 

145.  How  computed  or  estimated.  _» 
Compensation  of  an  executor  or  administra- 
tor must  be  determined  by  reference  to  the 
value  of  the  estate  administered  upon,  where 
part  thereof  may  have  escaped  appraise- 
ment, notwithstanding  the  statutory  direc- 
tion that  such  compensation  shall  be  a 
percentage  upon  the  appraised  value  of  the 
estate.     Merrill  v.  Moore,  40  D.  60. 

Time  of  allowance  of  compensation  to  an 
executor  or  administrator  should  be  upon 
the  final  settlement  of  the  estate.     76. 

146.  Commissions  of  representa- 
tive, generally.  —  Reasonable  commissions 
should  never  be  refused  administrators  or 
executors,  unless  willful  default  or  gross 
negligence  is  shown,  resulting  in  loss  to  the 
estate.     BendaU  v.  Bendall,  60  D.  469. 

Compensation  to  an  executor  or  guardian 


lor  bis  services  is  confined  to  the 

•floured  by  Isw.     Vanderheyden  r.  Vander- 

heyden,  21  D.  86. 

Where  annual  rests  are  made  In  an  execu- 
tor's or  guardian's  account,  for  the  purpose 
of  charging  him  with  interest,  he  is  entitled 
to  hare  his  commissions  deducted  at  each 
rest,  on  moneys  actually  received  and  die- 
buried  during  the  year.     lb. 

The  making  of  such  rests  is  in  fact  an 
annual  settlement  of  the  account,  and  oom- 
mianons  may  be  allowed,  not  only  on  the 
sums  actually  received  and  disbursed,  but 
also  on  the  final  balance,     lb. 

An  executor  to  whom  a  legacy  is  left,  as 
nephew  of  the  testator,  is  entitled  to  his 
commissions  also,  which  by  custom  is  gen- 
erally fixed  at  five  per  cent  on  actual  re- 
osipta.     Oranberry  v.  Oranberry,  1  D.  455. 

He  is  not  entitled  to  commissions  on  a 
debt  due  to  his  testator  and  specifically  be- 

?[ueathed  to  him.     Handy  v.  ColUns,  45  R. 
25. 

A  court  of  equity  proceeding  in  the  settle- 
ment of  an  estate  will  pass  upon  such  inci- 
dental questions  as  to  what  are  the  proper 
commissions  of  an  executor,  though  these, 
standing  alone,  would  not  afford  a  proper 
basis  for  its  jurisdiction.  Layden  v.  Stanner, 
31  D.  397. 

Whether  an  executor  may  retain  for  com- 
missions allowed  him  money  collected  after 
his  discharge  on  debts  due  the  estate,  quart. 
Stubblcjield  v.  McRaven,  43  D.  502. 

147.  Extra  compensation,  when  al- 
lowed. —  An  administrator  must  perform 
ill  ordinary  services  of  administration  if 
reasonably  within  his  power,  and  he  is  not 
entitled  to  special  or  extraordinary  compen- 
sation therefor,  Henderson  v.  Simmons,  70 
D.  590. 

He  may  employ  agents  for  extraordinary 
services  of  administration,  and  for  such  as, 
in  their  nature,  require  a  degree  of  skill  or 
appliances  not  within  the  command  of  ordi- 
nary persons;  and  reasonable  expenses  in- 
curred in  this  way  for  the  benefit  of  the 
estate  are  a  proper  charge  against  it.     lb. 

IV.  Surra. 
1.  Actions  by  Executor*  or  Administrators. 

148.  The  right  to  sue  as  such. — 1.  In 
general.  —  Creditors  and  heirs  can  sue  only 
through  the  legal  representative  of  the  de- 
cedent, except  were  be  collusion,  insolvency, 
unwillingness  to  collect  the  assets,  or  some 
other  special  fact.  Therefore,  where  the 
bill  expressly  charges  an  application  to  the 
administrator  to  sue,  and  a  refusal,  he  is 
properly  made  a  co-defendant.  Worthy  v. 
Johnson,  52  D.  399. 

When  a  cause  of  action  is  such  that  the  ori- 
ginal administrator  might  have  sued  in  his 
representative  character,  the  right  of  action 
devolves  upon  the  administrator  de  bonis  non 
of  the  intestate,  and  not  upon  the  represent- 
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stives  of  the  original  administrator.     Bar* 
ney  v.  Dutcher,  55  D.  131. 

A  conveyance  to  the  administrator,  as  such, 
of  land  to  which  his  intestate  was  entitled 
in  his  lifetime  is  sufficient  to  vest  the  title 
in  the  administrator  and  enable  him  to 
maintain  suit  as  such,  notwithstanding  his 
trust     In  re  Smith,  97  D.  531. 

An  executor  may  sue  in  his  representative 
capacity  whenever  the  money,  if  recovered, 
would  be  assets  in  his  hands.  Sasseer  v. 
Walker,  25  D.  272. 

An  executor  must  sue  in  his  representative 
character  when  he  sues  in  respect  to  a  cause 
of  action  which  accrued  in  the  lifetime  of 
his  testator.     Lawson  v.  Lawson,  80  D.  702. 

2.  Causes  of  action.  — An  executor  may 
maintain  indebitatus  assumpsit  on  the  common 
counts  when  the  money  sought  to  be  recov* 
ered  is  part  of  the  assets  of  plaintiff's  tea* 
tator,  and  it  is  the  duty  of  defendant  to  pay 
it  over  to  plaintiff.  In  such  case  he  need 
not  declare  in  trover.     lb. 

An  administrator  of  a  deceased  attorney, 
who  in  his  lifetime  agreed  to  defend  a  certain 
suit  for  five  hundred  dollars,  but  who  died 
before  completing  said  defense,  may  recover 
from  the  defendant  as  much  as  such  services 
are  worth.  In  such  a  case  the  action  is  not 
upon  the  contract,  but  upon  the  implied 
promise.     Ooe  v.  Smith,  58  D.  618. 

He  may  maintain  trespass  for  the  wrongful 
taking  of  the  intestate  s  goods  in  his  life- 
time.    Stanley  v.  Oaytord,  48  D.  643. 

The  statute  of  4  Edward  III.,  chapter  7, 
authorizes  an  executor  to  maintain  trespass 
for  an  injury  to  the  goods  and  chattels  of  a 
testator,  and  by  25  Edward  III.,  chapter  5, 
this  remedy  was  extended  to  executors  of 
executors;  and  by  31  *  Edward  III.,  chapter 
1 1 ,  to  administrators.  Blaheney  v.  Blakcwy, 
30  D.  574. 

The  administrator  of  a  fraudulent  vendor 
may,  when  necessary  to  pay  his  debts,  main- 
tain an  action  to  recover  from  the  fraudulent 
vendee  goods  sold  to  him  with  intent  to  de- 
fraud the  vendors  creditors.  As  the  repre- 
sentative of  such  creditors  the  administrator 
is  entitled  to  treat  the  sale  as  void.  Babcoeh 
v.  Booth,  38  D.  578. 

Executors  may  sue  as  such  on  an  appeal 
bond  given  to  them  as  executors,  on  appeal 
from  a  judgment  recovered  by  them  in  that 
character,  because  the  money,  if  recovered, 
would  be  assets.  Sasseer  v.  Walker,  25  D. 
272. 

A  note  payable  to  an  executor  as  such 
may  be  sued  by  him  in  his  representative 
character,  and  if  he  renounces  execution  the 
administrator  de  bonis  non  may  sue.  Sheets 
v.  Pabody,  38  D.  132. 

The  administrator,  and  not  the  heir,  is  the 
proper  party  to  bring  an  action  upon  a  cov- 
enant, against  an  encumbrance  broken  dur- 
ing the  life  of  the  ancestor.  Frink  v.'  BelUs, 
5  R.  193. 
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He  may  maintain  an  action  for  the  benefit 
of  the  next  of  kin  of  the  deceased,  under  the 
Ohio  statute  of  March  25,  1851,  entitled 
"  An  act  requiring  compensation  for  causing 
death  by  wrongful  act,  neglect,  or  default, 
and  giving  *  right  of  action  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin,  al- 
though the  deceased  leave  no  widow  or  chil- 
dren, and  though  the  petition  do  not  contain 
a  statement  of  special  circumstances  render- 
ing the  death  a  pecuniary  injury  to  such  next 
of  kin.  Such  special  circumstanoes  affect 
only  the  amount  of  the  recovery.  Johnson 
v.  Cleveland  etc.  R.  R.  Co.,  70  D.  75. 

For  recovery  of  land  conveyed  by  testator 
In  fraud  of  creditors,  an  executor  licensed 
to  sell  real  estate  sufficient  to  pay  decedent's 
debts  may  maintain  a  writ  of  entry,  with- 
out first  selling  the  other  real  estate  of  the 
testator.     Tenney  v.  Poor,  77  D.  340. 

The  executor  is  entitled  to  recover  of  a 
residuary  legatee  remuneration  for  expendi- 
tures made  by  the  former,  without  any  order 
or  direction  of  court,  for  the  benefit  and  im- 
provement of  the  estate,  although  before  the 
interest  of  the  residuary  legatee  rested  in 
possession,  the  improvements,  from  unfore- 
seen accident,  were  destroyed.  Palmer  v. 
Miller,  34  D.  602. 

The  executor  is  entitled  to  recover  the 
value  of  improvements  at  the  time  when  the 
estate  left  his  charge,     lb. 

An  administrator  may  maintain  ejectment 
to  recover  the  possession  of  land,  as  the 
statute  gives  him  a  right  of  possession.  Cur- 
Ut  v.  Herrich,  73  D.  632. 

He  may  maintain  ejectment  for  the  benefit 
of  the  heirs,  although  the  heirs  cannot  bring 
such  action  until  alter  a  decree  of  distribu- 
tion.    McFarland  v.  'Stone,  44  D.  325. 

An  executor  may  recover  in  ejectment, 
though  he  has  sold  the  property  under  an 
order  of  court  since  the  action  was  com- 
menced, and  although  the  sale  has  been  con- 
firmed, if  no  deed  has  been  made.  Leakey  v. 
Gardner,  38  D.  764. 

A  wife's  personal  representative  may  join 
with  the  husband  in  a  Gill  to  recover  her  dis- 
tributive share  of  her  father's  estate,  where 
the  bill  shows  that  a  marriage  contract  se- 
cures to  the  husband  a  life  estate  in  the  wife's 
personalty,  with  a  separate  estate  in  re- 
mainder to  her,  and  that  the  husband  is  made, 
by  the  wife's  will,  her  solo  legatee.  Black' 
well  v.  BlackweU,  70  D.  556. 

In  a  suit  by  an  executor,  probate  of  the 
testator's  will,  taken  out  at  auy  time  before 
the  hearing,  is  sufficient  to  support  the 
plaintiff  s  demand,  no  objection  having  been 
made  by  pleading.  Osgood  v.  Franklin,  7  D. 
513. 

3.  When  action  not  maintainable*  —  An  ad- 
ministrator cannot  bring  a  possessory  or  real 
action,  at  law  or  in  equity,  in  Illinois,  for 
the  recovery  or  maintenance  of  possession 
or  title,  or  to  clear  up  and  vindicate  title 


from  clouds  from  adverse  claims.    Smith 
McCowneU,  63  D.  340. 

At  common  law  no  action  could  be 
tained  by  an  executor  or  administrator  to  re- 
cover damages  for  an  injury  done  either  to 
the  person  or  property  of  his  testator  or  in- 
testate. Blakeney  v.  Blakeney,  30  D.  574j 
Taylor  v.Fickas,  31  R.  114. 

An  administrator  is  not  entitled  to  sue  for 
the  breach  of  a  oovenant  to  convey  land  to  sv 
deceased  covenantee.  Thrower  v.  Mclntire^ 
84  D.  382. 

The  right  of  action  upon  a  covenant  to 
convey  is  in  the  heirs  of  the  deceased  cove- 
nantee,   lb. 

A  covenant  to  convey  land  to  another, 
without  any  mention  of  the  heirs  of  the  cov- 
enantee, whether  considered  as  a  mere  per* 
sons!  covenant  or  not,  does  not  invest  tho 
administrator  with  any  right  of  action  for  m 
breach.    76. 

An  administrator  cannot  recover  back 
money  which  he  has  paid  to  a  creditor  of  hia 
intestate,  on  account  of  a  just  debt,  where  m 
deficiency  subsequently  arises,  not  attribu- 
table to  the  accidental  failure  of  assets.  Oar* 
eon  v.  McFarland,  19  D.  627. 

He  cannot  maintain  an  action  for  the  nep- 
lisent  or  willful  mutilation  of  the  dead  body 
of  the  intestate,  but  he  may  sue  for  injury 
to  the  wearing  apparel.  Griffith  v.  Charlotte 
etc.  Ky  Co.,  55  R.  1. 

An  administrator  appointed  in  Vermont 
upon  the  estate  of  a  person  who  did  not 
therein  reside  cannot  maintain  an  action  to 
collect  a  debt  due  to  said  deceased,  or  money 
belonging  to  his  estate  in  the  hands  of  a  per- 
son wno  does  not  reside  in  Vermont.  The 
same  can  only  be  collected  by  an  administra- 
tor appointed  at  the  place  of  residenoe  of  tho 
debtor  of  the  intestate.  Abbott  v.  Cobmm, 
67  D.  735. 

An  executor  cannot  maintain  suit  in  equity 
to  oompel  a  co-executor  to  account  for  and 
pay  over  to  him  or  into  court  certain  claims 
alleged  to  be  due  from  defendant  to  the  tes- 
tator's estate.     BeaU  v.  Miliary,  54  D.  649. 

The  Alabama  statute  of  1826  (Aik.  Dig., 
1st  ed.,  260)  does  not  authorize  the  com- 
mencement of  an  action  de  novo,  by  the  per- 
sonal representative  of  a  deceased,  for  aa 
injury  done  in  the  lifetime  of  the  latter. 
Blakeney  v.  Blaheney,  30  D.  574. 

149.  Bight  to  sua  as  individual*.-— 
An  administrator  is  not  obliged  to  sue  in 
his  representative  capacity  for  the  recovery 
of  personal  chattels  of  his  intestate  which  he 
has  had  in  his  possession  as  such  adminis- 
trator; he  may  sue  for  and  recover  them  in 
his  individual  capacity,  on  proof  of  his  in- 
testate's title,  and  his  own  possession  as  ad- 
ministrator.   Sim*  t.  Boynton,  70  D.  540. 

If  an  administrator  change  the  nature  of 
the  debt  originally  due  to  the  intestate,  by  a 
contract  made  with  himself,  he  must  sue  for 
the  new  debt  in  his  own  name,  and  net  in  hia 
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representative  capacity.    Helm  v.  Van  Vleet, 
12  D.  248. 

Executor  may  sut  in  bis  own  name,  or  in 
his  representative  character,  when  the  cause 
of  action  accrued  after  the  death  of  his  testa- 
tor, and  the  money  if  recovered  would  be  as- 
•  seta.    Lawson  v.  Lawson,  80  D.  702. 

If,  after  the  death  of  the  testator,  a  eon- 
tract  be  made  with  one  as  executor,  the 
latter  need  not  sue  as  executor;  and  if  be 
does  so  sue,  he  need  not  prove  his  official 
capacity.    Hunter  v.  Postlethwaite,  13  D.  334. 

An  executor  who  sues  in  his  own  name,  but 
not  as  executor,  cannot  recover  on  a  note 
payable  to  bis  testator,  but  not  indorsed  by 
him.     Woodbury  v.  Woodbury,  90  D.  655. 

A  note  executed  to  A  as  administrator  of 
B  is,  for  most  purposes,  considered  as  a  note 
to  A,  and  he  may  sue  on  it  in  his  own  name. 
Banders  v.  Blain,  22  D.  86. 

ISO.  Bight  of  foreign  representative 
to  sua.  —  1.  In  general*—  Administrators 
must  account  to  the  authority  whence  their 
powers  were  granted,  and  cannot  sue  or  be 
sued,  in  their  official  character,  in  a  foreign 
state.  Fletcher  v.  Sanders,  32  D.  96;  Good- 
win v.  Jones,  3  D.  173;  Riley  v.  Riley,  3  D. 
260;  DooSttk  v.  Lewis,  11  D.  389. 

A  foreign  executor  or  administrator  can- 
not maintain  a  suit  in  New  York  by  virtue 
of  letters  testamentary  or  of  administration 
ited  abroad.    McNamara  v.  Dwyer,  32 

627.  But  where  he  is  the  real  owner  of 
the  chose  in  action  sued  upon,  he  can  sue  in 
his  own  name  in  New  York!  Petersen  v. 
Chemical  Bank,  88  D.  298. 

The  disability  of  a  foreign  executor  to  sue 
in  the  courts  of  New  York  does  not  attach 
to  the  subject  of  the  action,  but  to  the  per- 
son of  the  plaintiff,    lb. 

An  assignee  of  a  foreign  executor  may 
maintain  an  action  in  the  courts  of  New 
York  upon  a  chose  in  action  transferred  to 
such  assignee  by  such  foreign  executor.    lb. 

In  a  suit  by  such  assignee  upon  a  chose  in 
action,  it  Is  no  objection  that  the  assignment 
was  made  to  avoid  the  difficulty  arising  from 
the  incapacity  of  such  executor  to  sue.    lb. 

Reasons  stated  for  the  disability  of  a  for- 
eign execntor  or  administrator  to  sue.     lb. 

An  execntor  appointed  in  Texas  may  main- 
tain an  action  in  California  in  his  own  name 
npon  a  judgment  recovered  by  him  as  such 
executor  in  Texas.  Lewis  v.  Adams,  59  R. 
423. 

An  administrator  appointed  in  another 
state  cannot  maintain  an  action  in  Kansas 
for  the  negligent  killing  of  his  intestate, 
where  he  cannot  maintain  such  an  action 
under  the  law  of  the  state  of  his  appoint- 
ment IAmeHlUr  v.  Hannibal  etc  R.  R.  Co., 
52  R.  523. 

M.,  who  was  domiciled  in  Illinois,  died 

*  Actions  by  administrator  In  other  states  than 
matin  which  he  Is  appointed,  see  note,  88  D.  808- 
HL 
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intestate  in  Colorado  while  temporarily  so- 
journing there,  having  with  him  notes  given 
by  parties  domiciled  in  Kansas,  and  a  mort- 

fags  securing  them  upon  lands  in  Kansas. 
«tters  of  administration  were  taken  out  in 
Colorado  by  the  widow,  who  there  came  into 
possession  of  the  notes  and  mortgage.  Let- 
ters of  administration  we«*e  also  granted  to  a 
son  of  the  intestate  in  Illinois,  but  the  notes 
and  mortgage  never  came  into  his  possession. 
Held,  that  the  administratrix  could  not 
maintain  an  action  on  the  notes  and  mort- 
gage in  Kansas.  Moors  v.  Jordan,  69  R. 
550. 

A  court  of  equity  may  set  aside  a  Judg- 
ment of  the  court  of  ordinary  granting  let- 
ters of  administration,  where  such  judgment 
was  procured  by  a  party  who  fraudulently 
represented  to  the  court  that  the  deceased 
died  intestate,  when  he  knew  that  the  de- 
ceased died  leaving  a  will  in  another  state. 
And  the  suit  to  set  aside  such  letters  of  ad- 
ministration thus  fraudulently  procured  may 
be  maintained  by  the  executor  appointed  by 
a  probate  court  of  the  state  where  the  tes- 
tator died,  upon  his  filing  an  exemplified 
copy  of  his  appointment  in  court;  and  the 
defendant  may  be  required  to  pay  over  to 
such  foreign  executor  the  value  of  the  per- 
sonal assets  belonging  to  the  estate  of  the 
decedent,  to  be  duly  administered  according 
to  the  directions  of  the  will  and  the  law  of 
the  place  of  the  testator's  domicile  at  the 
time  of  his  death.  Wallace  v.  Walker,  92  D. 
70. 

2.  As  dependent  on  ancillary  letters  or  stat- 
ute, —Generally,  an  executor  or  administra- 
tor cannot  sue  out  of  the  state  in  which 
he  was  appointed,  without  first  obtaining 
ancillary  letters  in  the  state  where  he  de- 
sires to  bring  an  action.  Vroom  v.  Van 
Home,  42  D.  94;  Judy  v.  KeUev,  50  D.  455. 

An  administrator  appointed  in  one  state 
may  sue  in  another  on  a  judgment  recovered 
by  him  in  his  representative  capacity  in  the 
state  where  appointed,  against  a  debtor  who 
was  a  citizen  of  that  state  when  sued,  or,  it 
seems,  who  submitted  himself  to  the  juris- 
diction of  its  courts.  Hall  v.  Harrison,  64 
D.  225. 

Letters  of  administration  granted  by  Vir- 
ginia prior  to  the  separation  of  Kentucky 
will  entitle  the  administrator  to  maintain  an 
action  in  the  latter  state  as  though  no  sepa- 
ration had  taken  place;  it  is  a  right  secured 
by  the  constitution.  Thomas  ▼.  White,  14 
D.  50. 

The  Kentucky  statute  authorizing  non- 
resident executors  or  administrators,  with- 
out qualifying  there,  to  maintain  suits  in  the 
Kentucky  courts,  was  not  intended  to  make 
foreign  probates  conclusive.  8 need  v.  Eumg, 
22  D.  41. 

The  Alabama  statute  permitting  foreign 
executors  and  administrators  to  maintain 
suits  in  that  state  does  not  divest  the  stats 
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court*  of  jurisdiction  to  grant  administration 
of  the  effects  of  a  non-resident  decedent 
within  the  state,  and  such  letters  of  admin- 
istration, granted  to  a  defendant  after  com- 
mencement of  suit  against  him  by  a  foreign 
executor,  will  defeat  the  action  when  set  up 
in  a  plea  puis  darrein  continuance.  Broughton 
T.  Bradley,  73  D.  474. 

151.  Liability  for  neglect  or  refusal 
to  sue.  —  An  administrator  is  not  liable  for 
neglecting  to  sue,  unless  he  acted  with  bad 
faith,  or  was  guilty  of  willful  default  or  gross 
negligence.     Thomas  v.  White,  14  D.  56. 

152.  The  statutory  limitation.*  — 
Lapse  of  time  will  bar  a  suit  by  an  adminis- 
trator in  equity  whenever  it  ought  to  be 
deemed  a  bar.  Beaver  v.  Morrison,  68  D. 
486. 

The  right  of  an  administrator  to  maintain 
ejectment  for  the  use  of  the  heir  is  lost  when 
the  right  of  the  heir  is  barred  by  the  statute 
of  limitations.  McFarland  v.  Stone,  44  D. 
325. 

A  court  of  equity  will  enjoin  an  action  of 
ejectment  by  an  administrator  against  a  per- 
son acquiring  and  holding  possession  ad- 
versely after  the  death  of  the  intestate, 
where  the  bar  of  the  statute  of  limitations 
has  attached  before  the  commencement  of 
suit  or  the  grant  of  administration,  there 
being  no  debts  of  the  estate,  nor  distribution 
necessary,  and  therefore  no  excuse  for  not 
applying  for  administration  in  proper  time, 
or  commencing  suit,  if  administration  is  un- 
necessary.    Murdoch  v.  Mitrltell,  76  D.  634. 

The  laches  of  an  executor  will  not  bar  his 
claim  to  the  specific  performance  of  a  con- 
tract entered  into  by  his  testator  for  the 
purchase  of  land,  where  the  negligence  was 
owing  to  a  mistake  of  his  legal  rights,  the 
circumstances  being  novel  in  their  character, 
and  the  law  applicable  to  them  not  being 
well  defined.     Betes  v.  Browning,  60  D.  238. 

An  administrator  made  a  voluntary  pay- 
ment out  of  his  trust  funds  to  a  person  en- 
titled thereto  as  a  distributee,  and  oy  mistake 
paid  more  than  such  person's  share.  More 
than  six  years  from  the  time  of  such  payment 
having  elapsed, — held,  that  the  amount  could 
not  be  recovered  or  set  off.  Montgomery's 
Appeal,  37  R.  670. 

158.  Who  may  sue.  —  Where  one  sues 
as  executor,  the  non-joinder  of  his  co-execu- 
tors as  plaintiffs  is  not  a  ground  of  nonsuit, 
but  the  objection  must  be  taken  by  plea  in 
abatement.    Gordon  v.  Goodwin,  10  D.  573. 

Where  a  bond  is  made  payable  to  A,  as  the 
executor  of  B,  and  A  dies,  the  right  to  sue 
upon  the  bond  is  in  the  representative  of  A, 
and  not  of  B.  Horeldns  v.  Williamson,  4  D. 
703. 

Administrators  suing  to  recover  property 
of  their  intestate  must  bring  action  in  his 

•See  monograihlc  note  on  the  operation  of 
statutes  of  limitation  agaiuut  personal  representa- 
tives, 66  D.  M4-602. 


name,  though  he  was  a  lunatic  at  the 
that  the  cause  of  action  accrued.    Green  ▼. 
Kornegay,  67  D.  261. 

Creditors  or  distributees  may  follow  in  the) 
hands  of  thirg  persons  assets  of  the  estate) 
which  they  have  been  enabled  to  obtain  hy 
their  collusion  with  the  representative  of  the) 
estate;  but  to  any  such  bill,  the  personal 
representative,  or,  in  case  of  his  death,  hie 
representative,  must  be  made  a  party.  John- 
ston v.  Lewis,  33  D.  74. 

An  executor  in  Kentucky  may  authorize  a 
legatee  to  sue  in  Mississippi.  Hamilton  v. 
Cooper,  12  D.  588. 

154.  Declaration. — In  the  declaration 
by  an  executor  or  administrator,  as  such,  he 
should  describe  himself  accordingly  in  the 
commencement,  though  it  will  suffice  if  the 
facts  appear  elsewhere  in  the  declaration; 
and  in  stating  a  debt  or  promise  to  him,  the 
words  "as  executor, n  etc.,  must  be  used,  or 
the  omission  will  be  fatal,  even  after  verdict. 
Wyatt  v.  Bambo,  68  D.  89. 

The  cause  of  action  is  sufficiently  averred 
to  be  in  the  administrator  as  such,  when  to 
each  material  allegation  of  the  declaration 
are  added  the  words  "as  administrator  ae 
aforesaid";  and  these  words  are  not  mere 
words  of  description,  as  they  are  used  so  ae 
clearly  to  indicate  a  cause  of  action  in  the 
administrator  as  such.     lb. 

An  administrator  may  declare  upon  prior 
possession  of  himself  in  his  representative 
capacity,  when  suing  in  trover  for  a  slave, 
though  he  was  never  in  actual  possession. 
lb. 

Styling  himself  as  administrator  in  the 
declaration  will  be  considered  as  descripUo 
persona  merely,  where  the  plaintiff  has  de- 
clared on  a  promise  made  to  himself  and  haa 
taken  judgment  in  his  own  name.  Helm  v. 
Van  Vleet,  12  D.  248. 

An  administrator  cannot  Join  a  count  for 
debt  due  him  individually,  with  one  in  hie 
representative  capacity,  either  at  law  or  in 
equity.     May  v.  Smith,  59  D.  594. 

Executors,  in  bringing  an  action  to  fore* 
close  a  mortgage  due  the  estate  of  their  testa* 
tor,  should  not  only  allege  in  their  declare* 
tion  that  they  were  the  executors,  but  should 
also  allege  the  death  of  their  testator,  the 
probate  of  the  will,  their  interest  or  right 
in  the  action,  and  an  averment  of  such  facte 
as  are  necessary  to  sustain  the  action.  Mid- 
dlesworth  v.  Nixon,  57  Jf.  136. 

155.  Profert  and  oyer  of  letters.  — 
The  production  of  the  probate  of  a  will  er 
letters  of  administration  is  sufficient  evidence 
to  prove  the  representative  character  of  the 
administrator,  his  right  to  sue,  and  the 
death  of  the  testator  or  intestate.  Bemidr. 
Butterfield,  64  D.  316. 

150.  Matters  of  defense.  —  The  pur- 
chaser of  an  equitable  right  from  the  distrib- 
utees of  a  decedent,  whose  estate  is  free  from 
debts,  and  upon  whioh  no  administration  hat 
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bad,  will,    in    equity,    be    protected 

against  an  administrator  afterwards  taking 
oat  letters,  and  seeking  to  recover  in  an  ac- 
tion of  trover.     Miles  v.  Wise,  78  D.  461. 

157.  Set-ofla.  —  In  an  action  by  an  ad- 
ministrator on  a  contract  made  with  him  in 
that  capacity,  the  defendant  may  not  set  off 
or  counterclaim  a  demand  dne  from  the  in- 
testate to  him.  McLaughlin  v.  Winner,  63 
R.  273;  Crews  v.  Williams,  4  D.  701;  Patter- 
tcm  v.  Patterson,  17  R.  384. 

Where  the  executor  has  disbursed  the 
whole  of  the  assets,  equity  will  not  make  the 
executor  liable  on  a  verbal  agreement,  to  set 
eff  the  demand  accruing  to  him  as  executor, 
against  a  debt  due  from  the  testator.  Crews 
v.  Williams,  4  D.  701. 

An  antenuptial  personal  debt  of  an  admin- 
istratrix is  an  admissible  set-off  in  an  action 
by  her,  in  conjunction  with  her  husband,  in 
her  personal  right,  on  a  note  given  to  her  as 
administratrix,  and  its  effect  can  be  avoided 
only  by  allegation  and  proof  that  the  note  is 
■till  assets  of  the  estate.  Jones  v.  Everman, 
63  D.  521. 

158.  Evidence. — Executors  are  pre- 
traded  from  proving  their  office  by  general 
reputation,  in  actions  brought  to  recover 
debts  dne  their  testators'  estates.  Middies- 
worth  t.  Nixon,  57  D.  136. 

In  ejectment  by  an  administrator,  proof 
that  his  intestate  died  in  possession  of  land 
ia  prima  fade  evidence  that  he  was  seised  in 
fee,  and  is  sufficient  proof  of  title,  unless  the 
presumption  arising  from  possession  is  re- 
butted    CarnaU  v.  Wilson,  76  D.  361. 

150.  Form  of  judgment,  and  how 
entered.  —  Where  an  administrator  in  his 
eomplaint  alleges  his  cause  of  action  to  have 
arisen  after  the  death  of  his  intestate,  and 
where  he  might  have  sued  in  his  own  right 
without  describing  himself  as  administrator, 
judgment  may  well  be  entered  against  him 
it  bonis  proprUs,  the  allegation  that  he  was 
administrator  being  descriptio  persona.  Ken- 
kUm  v.  Little,  64  D.  297. 

160.  Bight  to  costs. — When  exec- 
utors or  administrators  sue  in  right  of  their 
testators  or  intestates,  and  are  nonsuited, 
they  are  not  liable  for  costs;  but  where  they 
are  defendants,  they  are  liable,  and  judgment 
should  be  de  bonis  Ustatoris.  Frink  v.  Luyten, 
ID.  63a 

If  an  executor  sue  in  his  own  right  for  a 
cause  arising  after  the  death  of  the  testator, 
and  of  which  he  is  connusant,  he  shall  be 
liable  for  costs  in  case  he  fails  in  his  action 
or  suffers  a  nonsuit.     lb. 

Wherever  an  executor  or  administrator 
brings  an  action  in  autre  droit,  that  is, 
founded  upon  a  transaction  which  arose  in 
the  lifetime  of  the  testator  or  intestate,  and 
fails,  he  shall  not  pay  costs;  but  if  for  a  cause 
to  which  he  himself  was  a  party,  although 
the  fruits  of  the  suit,  if  successful,  would  be 
its  when  recovered,  yet  if  he  fails  he  shall 


pay  the  costs  out  of  his  own  pocket  Potts 
v.  Smith,  24  D.  359. 

An  executor  or  administrator  Is  not  bound 
to  enforce  the  collection  of  doubtful  claims 
at  the  expense  of  the  estate  without  being 
indemnified  for  costs.  Sanborn  f  •  Goodhue* 
59  D.  39a 

They  are  entitled  to  their  costs  where  they 
have  merely  sought  for  their  security  to  have 
the  construction  of  the  will  settled.  Craft 
v.  Snook,  78  D.  94. 

They  will  not  be  compelled  to  pay  costs 
for  litigating  a  demand  of  the  devisees  for 
interest  on  trust  funds,  where  the  demand 
includes  more  than  the  devisees  are  entitled 
to  receive.  Dunscomb  v.  Dunscomb,  7  D.  504. 

Costs  are  not  chargeable  against  them 
when  the  difficulties  in  the  execution  of  their 
trust  made  it  advisable  for  them  to  act  under 
the  direction  of  the  court  of  equity.  Cham 
v.  Lockerman,  35  D.  277. 

2.  Action*  against  Executors  or  Administrators* 

161.  Jurisdiction.  —A  court  of  equity 
has  jurisdiction  of  a  suit  by  a  legatee  against 
the  executor  of  an  executor,  who  has  in  his 
hands  funds  of  the  first  testator,  although 
there  be  a  surviving  co-executor.  Brotten  v. 
Bateman,  22  D.  732. 

A  nrobate  court  has  exclusive  jurisdiction 
to  adjust  and  enforce  demands  for  expenses 
of  administration  of  the  estates  of  decedents, 
among  which  are  claims  for  services  rendered 
and  money  expended,  at  the  reauest  of  the 
administrator,  for  the  benefit  of  the  estate; 
and  an  action  is  not  maintainable  in  the  dis- 
trict court,  against  the  administrator,  which 
seeks  to  charge  the  estate  with  such  ex- 
penses.    Ournee  v.  Moloney,  99  D.  352. 

An  executor  or  administrator  has  authority 
to  judge,  in  first  instance,  of  propriety  of  in- 
curring expense  on  account  of  estate;  and  if 
he  disallow  the  claim,  it  necessarily  involves 
litigation  between  him  and  the  claimant, 
and  the  probate  court  is  not  the  appropriate 
forum  for  conducting  such  litigation.  Price 
v.  Mclver,  78  D.  558. 

A  claim  contested  by  executor  or  adminis- 
trator must  be  established  by  suit,  if  at  all, 
and  the  probate  court  cannot  properly  take 
cognizance  of  the  case.     lb. 

The  remedy  against  an  executor  who  sella 
the  right  of  redemption  in  lands  devised 
subject  to  a  mortgage,  instead  of  redeeming, 
as  directed  by  the  testator,  is  not  by  a  bill  in 
equity,  at  the  suit  of  the  devisee,  but  at  law 
for  damages.  Jennison  v.  Hapgood,  19  D. 
258. 

But  if  the  executor  sells  to  himself  through 
the  medium  of  an  agent,  the  bill  will  lie.    /&. 

A  demand  to  be  subrogated  to  the  former 
mortgagee's  lien  against  the  estate  of  a  de* 
ceased  person,  the  title  to  such  estate  being 
in  some  one  else,  is  not  a  claim  against  the 
estate  within  the  meaning  of  the  California 
statute,  and  suit  to  enforce  such  demand  is 
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properly  brought  in  the  state  district  court. 
Carr  v.  Caldwell,  70  D.  740. 

162.  Liability  to  bo  sued  as  such.* 
—'Assumpsit  cannot  be  maintained  on  an 
implied  promise  of  an  administrator  de  bonis 
non  to  comply  with  a  promise  made  by  a 
former  administrator  to  pay  for  services  ren- 
dered the  intestate's  estate.  Nor'  can  such 
an  action  be  maintained  against  an  adminis- 
trator de  bcmi$  non  on  an  express  promise  to 
pay  for  such  services,  if  it  be  predicated  on 
the  promise  of  a  former  administrator,  nor 
even  on  a  knowledge  of  the  services  ren- 
dered, if  no  consideration  be  stated  in  the 
declaration,  or  a  consideration  not  sufficient. 
Pearee  t.  Smith,  4  D.  588. 

An  intestate  conveyed  land  by  deed  with 
covenants,  in  which  he  bound  himself,  his 
heirs,  executors,  and  administrators.  After 
his  death  the  estate  turned  out  to  be  sol- 
vent, although  represented  as  insolvent,  and 
the  residuum  was  distributed  and  paid  over 
to  the  heir.  After  the  final  settlement 
and  distribution,  the  grantee  was  evicted  bv 
a  paramount  title.  In  an  action  for  breach 
of  covenant  by  the  grantee  against  the  ad- 
ministrators,— held,  that  the  administrators 
were  not  liable.     Booth  v.  8tarrf  5  D.  149. 

An  action  of  trover  will  lie  against  exeo- 
utors  for  a  conversion  by  the  testator,  al- 
though the  estate  may  not  be  benefited  by 
such  conversion.    Avery  v.  Moore,  1  D.  660. 

An  administratrix  with  the  will  annexed 
must  be  sued  in  that  character,  and  if  sued 
as  administratrix  only,  without  the  addition 
of  the  words  "with  the  will  annexed,"  she 
may  plead  it  in  abatement  Huntr.  Wtir 
Unson,  1  D.  634. 

An  action  of  debt  cannot  be  maintained 
against  an  executor,  under  the  Kentucky 
statute  of  1797,  for  a  forfeiture  incurred  by 
his  testator  on  a  penal  statute.  Cowan  v. 
Campbell,  66  D.  184. 

The  statute  of  Kentucky,  passed  in  1812; 
saving  the  right  of  action  for  personal  in- 
juries to  or  against  administrators  and  exec* 
utors,  in  like  manner  with  actions  founded 
on  contract,  embraced  actions  for  personal 
injuries  only,  and  did  not  apply  to  injuries 
to  real  estate,    lb. 

An  action  riven  bv  statute  against  a  partv, 
but  which  abates  by  his  death,  cannot  be 
maintained  against  his  personal  representa- 
tive,   lb. 

An  action  of  tort  for  negligence  or  deceit 
lies  against  the  personal  representatives  of 
the  deceased  wrong-doer.  Tichenor  v.  Hayes, 
82  R.  186. 

163.  or  as  individuals. —Upon 

express  or  implied  promises  made  to  or  by 
an  administrator  after  the  intestate's  death, 
an  action  lies  by  or  against  the  administra- 
tor  personally.    Therefore,   where    money 

•Bee  note  on  the  continuing  force  of  contracts 
against  decedents,  and  how  they  mar  be  en- 
forced, 68  D.  765-764. 


was  paid  te  an  administrator  by  mistake, 
for  which  he  receipted  as  administrator,  it 
was  held  that  the  action  to  recover  it  must 
be  brought  against  him  personally.  Gricr  v. 
Huston,  11 D.  627. 

If  in  such  a  case  the  administrator,  with* 
out  notice  of  the  mistake,  has  administered 
the  money  in  payment  of  debts,  he  may 
plead  that  fact  specially,  and  upon  proving 
it,  and  that  the  estate  it  insolvent,  he  wifl 
be  protected.    lb. 

An  executor  or  administrator  cannot  bo 
sued  as  such  for  goods  furnished  or  services 
rendered  to  the  estate  after  the  decedent's 
death,  but  for  such  contracts  the  remedy  is 
against  the  representative  in  his  private 
capacity.     Ftokugh  v.  FUthugh,  62  D.  663b 

An  administrator  is  personally  liable  om 
his  note  for  money  borrowed  for  the  estate, 
and  cannot  be  decreed  to  appropriate  the 
funds  of  the  estate  to  its  payment,  although 
he  is  bankrupt.  Merchants*  Nat.  Bank  v. 
Weeks,  38  R.  661. 

164.  Liability  of  foreign  represent- 
ative to  bo  sued. — One  who  takes  out 
letters  of  administration  in  one  state  may  bo 
sued  in  another  for  a  debt  due  from  the  in- 
testate.   Bvans  v.  Totem,  11  D.  717. 

Attachment  lies  against  a  non-resident  ad- 
ministrator, as  a  non-resident  debtor,  under 
the  statute  in  an  action  on  a  covenant  in  a 
lease  to  his  intestate  to  pay  assessments, 
eta,  upon  which  he  is  personally  liable  by 
reason  of  having  received  the  rents  and 
profits.    Matter  of  Galloway,  34  D.  209. 

Sembk,  if  foreign  executors  or  administra- 
tors come  within  the  jurisdictional  limits  of 
a  state,  they  are  liable  to  be  sued  there  by 
creditors,  or  to  be  brought  to  an  account  by 
legatees  or  distributees.  Johnson  v.  Jackson, 
21  R.  285. 

An  administrator  appointed  in  Alabama 
cannot  be  sued  in  Georgia  court,  while 
temporarily  within  its  jurisdiction,  by  dis- 
tributees residing  in  the  latter  state,  for 
mismanagement  and  waste  of  the  funds  of 
the  estate.    Jackson  v.  Johnson,  89  D.  263. 

An  administrator  appointed  in  another 
state,  and  receiving  assets  there,  is  not, 
when  found  and  sued  in  Kentucky,  exempt 
from  responsibility  for  any  surplus  remain- 
ing in  his  hands  after  the  payment  of  the 
debts  claimed  and  allowed  in  such  estate. 
Atchison  v.  lAndsey,  43  D.  16a 

A  foreign  exeoutor  who,  after  proof  of  the 
will  at  the  place  of  the  testator's  domicile  in 
another  state,  oomes  into  Connecticut  to  re- 
side, bringing  with  him  a  portion  of  the 
estate,  cannot  be  made  liable  in  Connecticut, 
at  the  suit  of  a  creditor  of  the  testator,  even 
to  the  extent  of  the  property  so  removed. 
Hedenberg  v.  Hedenberg,  33  R.  10. 

No  suit  can  be  brought  against  a  foreign 
administrator  in  which  execution  can  issue 
against  the  real  estate  of  his  intestate.  Her* 
den  v.  Borden,  4  D.  32. 
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165.  Who  may  sue.  —  A  guardian  ap- 
pointed in  one  state  oannot  maintain,  as 
inch,  a  snit  against  an  executor  or  adminis- 
trator appointed  in  another  state.  Leonard 
t.  Pvtnam,  12  R.  106. 

A  bill  charging  the  defendant  with  receiving 
the  rents  and  issues  of  real  estate  situate  in 
another  state,  as  administrator  of  the  estate 
there,  may  be  brought  by  the  infant  heirs  in 
Kentucky,  and  hs  will  be  regarded  in  a  court 
of  equity  as  a  trustee  for  them.  Atchison  v. 
Iiafey,  43  D.  163. 

169.  Statute  of  limitation*.  —  Ad- 
ministrators must  avail  themselves  of  the 
statuts  of  limitations,  as  a  general  rule, 
where  the  claim  is  barred;  but  this  rale  has 
no  application  in  cases  where  it  would  be 
detrimental  to  the  estate;  and  the  adminis- 
trator need  not  plead  the  statute  in  an  ac- 
tion by  a  vendor  to  recover  a  balance  due  by 
in  intestate  under  a  contract  for  the  sale  of 
land  by  which  the  vendor  is  to  make  title 
when  the  amount  is  paid,  as  it  would  have 
the  effect  of  defeating  the  vendees  title. 
Estes  v.  Browning,  60  D.  238. 

An  executor  cannot  recover  the  amount 
paid  by  the  testator  under  an  executory  con- 
tract for  the  sale  of  land  by  which  the  ven- 
dor is  to  make  title  after  the  full  amount  is 
paid,  when,  in  an  action  by  the  vendor  against 
the  executor  to  recover  the  balance  due,  the 
executor  pleaded  the  statute  of  limitation*, 
/a 

An  administrator  is  not  bound  to  inter- 
pose the  statute  of  limitations  to  defeat  a 
recovery,  unless,  under  the  facts  known  to 
exist,  it  can  avail  as  a  successful  defense. 
BoberU  v.  Roger*  61  D.  642. 

He  is  not  bound  to  plead  the  statute  if 
the  personal  assets  in  his  hands  are  sufficient 
to  pay  the  decedent's  debts;  but  where  a  re- 
sort to  realty  is  necessary  to  raise  a  fund  to 
£y  the  debts,  a  contrary  rule  prevails.  Pol- 
■dv.  8eeas%  65  D.  864. 

Executors  and  administrators  cannot  in* 
Toks  tho  statute  to  protect  their  possessions 
•gainst  the  claim  of  distributees,  unless  they 
have  denied  the  continuance  of  the  trust,  or 
set  up  claim  m  their  own  right.  BlackwcU 
v.  BlaekueU,  70  D.  656. 
"An  executor  after  settlement  of  his  ac- 
count ia  not  a  trustee  for  the  balance  in  his 
hands,  but  is  merely  a  debtor  therefor,  and 
the  statute  of  limitations  will  run.  App  v. 
Dmsbach,  21  D.  447. 

An  executor  is  not  a  trustee  for  a  sum 
charged  to  be  due,  but  denied,  and  not  ap- 
pearing to  be  due  at  the  settlement,  and  is 
protected  by  the  statute  of  limitations,     lb. 

Uistributees  will  not  be  allowed  to  appear 
and  defend  an  action  against  administrators 
who  refuse  to  make  a  proper  defense  by 
pleading  the  statute  of  limitations.  Ex  parte 
Perrwmam,  60  D.  494. 

167.  Parties  defendant.  —  Creditors 
sanaot  so*  the  executor  of  an   executor, 
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where  a  co-executor  survives,  unless  there 
be  col)usion  or  the  insolvency  of  the  surviv- 
in*  executor.    Brotten  v.  Bateman,  22  D.  732. 

Where  in  an  action  against  executors  and 
administrators  it  is  sought  to  charge  the  real 
estate  left  by  the  decedent,  his  widow,  heirs, 
devisees,  and  their  alienees,  who  are  the 
owners  of  the  land,  must  have  notice  of  the 
proceedings,  that  they  may  become  parties 
thereto,  or  no  title  passes  by  judgment  and 
sale.     8ole$  v.  Hickman,  72  D.  635. 

Judgment  obtained  against  executors  of  a 
decedent,  without  notice  to  the  alienee  of  a 
devisee,  will  not  justify  a  sale  of  land  under 
it    lb. 

Where  letters  testamentary  have  been 
revoked  on  account  of  the  birth  of  a  post- 
humous child,  and  the  will  set  aside,  the 
administratrix  then  appointed  is  not  such  a 
successor  to  the  executor  under  the  will,  whose 
letters  were  revoked,  that  she  can  be  made 
a  party  to  a  suit  pending  against  such  execu- 
tor,  either  by  the  common  law  or  under  the 
statutes  of  17  Car.  IL  or  1  Jan.  II.,  or  by 
the  acts  of  1810  or  1821  of  Georgia.  Jiartim 
v.  Broach,  60  D.  806. 

168.  Declaration.  — An  allegation  that 
a  claim  against  the  estate,  duly  authenti- 
cated, was  presented  to  the  administrator 
for  allowance  and  was  by  him  rejected  is 
sufficient.  There  is  no  necessity  to  aver  spe- 
cially the  making  of  the  affidavit  required 
by  the  statute.  The  affidavit  constitutes  ne 
part  of  the  cause  of  action.  Dean  ▼.  Duf* 
JUld,  68  D.  108. 

A  description  of  the  defendant  as  executor 
or  administrator  in  the  declaration  may  be 
regarded  as  mere  surplusage,  and  ths  judg- 
ment may  be  against  him  personally  when 
he  could  not  under  any  circumstances  be 
liable  in  his  representative  capacity  to  the 
charges  contained  in  the  declaration;  but 
this  cannot  be  done  where  the  defendant 
could  on  any  supposition  be  liable  in  hie 
representative  character  to  the  contract  or 
demand  declared  on.  Fitzliugk  v.  Fitxhugk, 
62  D.  653. 

169.  Bill.  —  A  special  allegation  in  a  bill 
that  there  are  no  debts  against  an  estate 
which  prevents  the  recovery  sought,  if  un- 
contradicted, though  not  admitted  by  the 
answer  of  the  administrator,  must  be  taken 
to  be  such  admission  of  assets  as  to  supersede 
the  necessity  of  further  proof  upon  the  sub- 
ject.    Fox  t.  Jones,  91  D.  383. 

170.  Joinder  of  causes  of  action.  — 
In  an  action  against  an  administrator,  counts 
upon  promises  of  the  intestate  and  of  the 
administrator,  as  such,  may  be  joined.  Greg- 
ory v.  Hooker,  9  D.  646. 

Promises  which  charge  one  as  executor 
cannot  be  joined  with  those  which  charge  him 
personally,  because  the  judgment  in  the  one 
case  would  be  de  bonk  propriis,  and  in  ths 
other  de  bonis  testatoris,  Fitshugk  v.  Fit* 
hugh,  62  D.  653. 
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A  count  against  an  executor  for  money 
had  and  received  cannot  be  joined  with  a 
count  for  money  due  to  the  plaintiff  by  the 
defendant  as  executor  upon  an  account 
stated  with  him  of  money  due  from  him  as 
executor;  the  former  showing  a  personal 
charge  on  the  executor,  and  the  latter  a 
charge  against  the  estate.     /ft. 

A  count  for  money  paid,  laid  out,  and  ex* 
pended  by  the  plaintiff  for  the  use  of  the  de- 
fendants as  executors  cannot  be  joined  with 
counts  charging  a  personal  liability  upon  the 
executor;  for  under  such  a  count  facts  might 
be  shown  which  would  have  justified  a  re- 
covery de  bonis  testatoris,  and  therefore  the 
description  of  the  defendants  as  executors 
cannot  be  regarded  as  mere  surplusage.     lb, 

171.  Matters  of  defense.  —  When  an 
executor  or  administrator  omits  to  plead 
"no  assets,"  it  is  an  admission  which  will 
ever  afterward  preclude  him  from  denying 
assets  to  satisfy  that  particular  demand. 
Parker  v.  Stephen**  1  D.  557. 

An  administrator  may  show  the  insanity 
of  his  intestate,  in  avoidance  of  a  contract 
by  the  testator.    Lazell  v.  Pinniek,  4  D.  722. 

The  administrator  of  a  mother  cannot  set 
up  a  claim  for  support  and  education  of  her 
child  bestowed  on  him  by  herself,  in  an  ac- 
tion by  the  child  against  the  administrator 
to  recover  a  sum  received  by  the  mother  as 
guardian  for  him,  where  there  is  no  evi- 
dence that  she  ever  intended  to  make  a 
charge  for  them;  and  in  such  a  case  the  omis- 
sion of  the  mother  to  render  an  account  of 
the  sums  received  by  the  child  cannot  be 
construed  into  a  purpose  to  apply  them  for 
his  education.     Ouion  v.  Ouion,  57  D.  223. 

It  is  not  a  defense  to  an  allegation  char- 

Sing  an  administrator  with  waste,  etc,  to 
eny  that  the  administrator  had  wasted  or 
misapplied  the  assets  as  alleged.  He  must 
show  some  good  reason  why  he  did  not  do 
what  appears  by  the  declaration  to  be  his 
duty.     Cannon  ▼.  Cooper,  80  D.  101. 

179.  Pisa.  — An  administrator  failing  to 
plead  plene  administravU,  or  "  no  assets,  is 
estopped  at  common  law  from  afterwards 
asserting  that  he  had  no  assets  or  had  fully 
administered.    Judy  v.  KeUey,  50  D.  455. 

Such  plea  is  dispensed  with  under  the  Il- 
linois statute,  and  such  plea  is  no  defense  to 
an  action  against  an  administrator.    lb. 

In  an  action  against  two  executors  to  re- 
cover a  legacy,  one  of  them,  having  no  assets 
in  his  hands,  may  separately  plead  plene  ad' 
tninistravU,  and  if  it  be  found  for  him,  there 
can  be  no  recovery  against  him.  App  v. 
Dreisbach,  21  D.  447. 

Plea  of  nc  unques  executors  puts  in  issue 
the  fact  of  executorship,  and  not  how  far  the 
defendants  are  liable  as  such.  Hubble  v. 
Fogarde,  45  D.  775. 

An  administrator  sued  for  a  decedent's 
debt  must  plead  so  as  to  protect  all  credi- 
tors of  whose  claims  he  has  notice,  accord- 


ing to  the  dignity  of  their  claims,  and  failing 
to  do  so,  he  is  personally  liable.  Davis  ▼. 
Smith,  48  D.  279. 

178.  Evidence.— A  will  is  irrelevant 
and  inadmissible  in  constrains  an  executor's 
contract  upon  which,  if  liable  at  all,  he  is 
liable  personally,  since  his  authority  under 
the  will  is  altogether  foreign  to  the  construc- 
tion of  his  personal  contract.  Sanford  ▼. 
Howard,  68  D.  101. 

In  an  action  by  an  administrator  de  bonis 
non,  agaiust  one  claiming  under  the  pur- 
chaser at  a  sale  by  the  prior  administratrix, 
where  the  validity  of  suoh  sale  is  in  issue, 
the  declarations  of  the  administratrix,  ex- 
pressing her  opinion  that  the  sale  was  good, 
are  not  admissible  for  the  purchaser;  nor  is 
evidence  admissible  to  prove  that  the  ad- 
ministratrix applied  the  proceeds  of  the  sale 
to  the  support  and  education  of  the  intes- 
tate's children.  McArthmr  v.  Carrie,  70 IX 
529. 

174.  Burden  of  prool — On  plea  el 
plene  administravU,  the  onus  proband*  lies  om 
the  defendant.     PlaU  v.  Robins,  1  D.  110. 

175.  Judgment,  and  its  effect.  — The 
proper  judgment  in  a  case  where  the  execu- 
tor omits  to  plead  "no  assets  "  is,  that  the 
principal  sum  recovered  be  levied  de  bonis 
testatoris  in  the  hands  of  the  executor,  and 
the  costs  de  bonUproprtis;  and  upon  the  re- 
turn of  the  sheriff  that  there  are  no  goods  of 
the  deceased  in  the  hands  of  the  executor, 
then  a  sdre  facias  should  issue  to  the  execu- 
tor to  show  cause  why  the  execution  for 
the  principal  should  not  be  levied  de  coals 
proprhs.    Parker  ▼.  Stephens,  1  D.  657. 

An  executor  or  administrator. omitting  to 
plead,  but  allowing  judgment  by  default, 
will  not  thus  be  held  to  an  admission  of  as- 
sets, so  as  to  make  him  personally  liable. 
The  court  will  give  him  an  opportunity  of 
showing  the  fact,  and  decide  accordingly. 
Lenoir  v.  Winn,  6  D.  597. 

Since  the  power  of  administrators  is 
striotly  joint,  they  must  be  sued  jointly  and 
plead  jointly,  and  no  several  judgment  can 
be  taken  against  them.  Hence,  if  such  judg- 
ment be  taken,  it  is  wholly  void,  and  the 
non-payment  of  it  is  no  breach  of  the  ad* 
ministration  bond.  Dkberson  v.  Robinson* 
10  D.  396. 

Verdict  and  judgment  against  adminis- 
trators are  prima  fade  evidence  against 
heirs,  so  far  as  the  personalty  is  concerned. 
Hence  they  cannot,  in  equity,  have  suoh 
judgment  reduced  as  being  for  too  much, 
except  where  the  administrators  could  do  so. 
Ewing  v.  Handley,  14  D.  14a 

A  decree  against  an  administrator,  merely 
declaring  slaves  not  in  his  possession  assets 
in  his  hands,  but  not  subjecting  them  to  sale 
to  discharge  the  debt,  or  directing  those  in 
whose  possession  they  are  to  surrender  them, 
is  defective,     lb* 

A  judgment  recovered  against  an  executor 
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se  title  paramount  to  testator's  will  protect 
toe  executor  from  claimants  of  same  prop- 
erty under  the  will,  if  he  commits  no  aeva$- 
tesU  by  making  a  faithless  or  merely  colorable 
defense.     Adams  v.  Diction,  65  D.  608. 

Under  the  California  probate  act,  an  ad- 
ministrator cannot  be  subjected  to  judgment 
m  personam,  upon  the  sole  ground  that  the 
estate  of  the  deceased  is  indebted  to  the 
plaintiff.     Myers  v.  Mott,  89  D.  49. 

In  a  collateral  proceeding,  a  judgment  ob- 
tained against  an  administrator  is  conclusive 
evidence  of  the  indebtedness  adjudged  by 
fe\  unless  impeached  for  fraud  or  mistake,  or 
perhaps  for  culpable  negligence  of  the  ad- 
snnistrator  in  the  defense  of  the  action  in 
which  it  was  obtained.  It  cannot  be  im- 
peached for  error.    Farm  v.  Robinson,  93  D. 

A  judgment  against  an  administrator,  in 
the  form  that  "plaintiff  hare  and  recover 
from  the  defendant's  administrator  "  the  sum 
adjudged  is  sufficient,  although  the  better 
swde  weald  be  to  have  added  the  words 
••to  be  levied  of  the  goods  and  chattels  of 
his  intestate  in  his  hands  to  be  adminis- 
tered. •    Ouice  v.  Setter*,  5  R.  476. 

A  judgment  against  an  executor  is,  as  to 
succeeding  administrator  de  bonis  non,  res 


olios  acta;  it  is  neither  binding  on  him, 
admissible   as    evidence    against   him. 
Graves  v.  Flowers,  23  R  555. 

176.  Judgment,  how  enforced.  — On 
t  judgment  against  an  administrator  (upon 
t  plea  of  no  assets)  to  be  levied  out  of  goods 
tod  chattels  thereafter  coming  to  his  hands, 
execution  cannot  issue  without  a  scire /ados. 
Mvma  ▼.  Handley,  14  D.  140. 

A  bill  for  the  discovery  of  assets  will  lie 
si  such  a  case,  and  is  indispensable  where 
property  has  been  fraudulently  conveyed  by 
the  intestate,  preventing  a  recovery  by  the 
sdmhustrator,  who  cannot  sue  therefor  un- 
der the  statute  of  frauds.    /& 

Asset*  of  testator  may  be  seised  and  sold 
inder  execution,  in  an  action  by  an  indi- 
vidual creditor  against  the  executor,  when- 
ever there  has  been  a  devastavit*  Williamson 
v.  Branch  Bant,  42  D.  617. 

A  judgment  against  an  administrator 
merely  establishes  the  debt  against  the  es- 
tate, payable  in  due  course  of  administra- 
tion, in  Illinois,  and  no  execution  can  issue 
thereon.  Judy  v.  KeUey,  60  D.  455.  S.  P., 
in  Texas,  Ansky  v.  Baker,  65  D.  136. 

A  judgment  m  one  state  against  an  ad- 
ministrator appointed  in  another  cannot  be 
enforced  against  the  estate  by  action  in 
the  latter  state,  although  the  administrator 
appeared  and  pleaded  to  the  action  in  which 
su~h  judgment  was  recovered,  and  the  credi- 
tor must  sue  on  his  original  cause  of  action. 
Judy  v.  Kelley,  50  D.  455. 
_  Judgments,  whether  recovered  against  the 
accessed  in  his  lifetime,  or  against  nis  repre- 
sentative after  his  death,  can  at  common 


law  be  enforced  against  his  estate  by 
tion.    Ansley  v.  Saber,  65  D.  136. 

An  executor  or  administrator  mast  be 
recognised  as  the  sole  representative  of  de- 
ceased, both  as  to  debts  and  assets,  so  long 
as  he  retains  his  office;  and  a  judgment 
against  him,  to  be  paid  in  due  course  of  ad- 
ministration, will,  in  the  absence  of  fraud, 
bind  the  personal  estate.  Quid  v.  Bailey,  92 
D.  190. 

The  estate  of  an  intestate  Is  primarily 
liable  to  pay  a  judgment  obtained  against 
the  administrator,  and  if  his  sureties  are 
compelled  to  pay  it  in  the  first  instance, 
they  are  entitled  to  be  subrogated  to  the 
rights  of  the  judgment  creditor,  and  to  en* 
force  the  judgment  against  the  estate.  Faram 
r.  Robinson,  93  D.  617. 

177.  Bight  to  coeta.-— An  executor  will 
not  be  allowed  his  costs  in  an  action  for  re- 
fusing to  come  to  an  acoount  and  to  deliver 
over  the  property,  where  bis  reasons  for  re- 
fusing are  entirely  untenable.  Pelkam  v. 
Taylor,  69  D.  604. 

178. when  chargeable  to  repre- 
sentative personally.  — An  administrator 
who  allows  judgment  by  default  to  be  taken 
against  him  is  liable  for  the  costs,  de  bonis 
pronriis.    Oiks  v.  Pratt,  26  D.  170. 

Judgment  for  costs  against  an  executor, 
on  discontinuance,  will  not  be  granted  when 
he  has  not  manifested  any  disposition,  will* 
fully  and  without  cause,  to  harass  the  de* 
fendanl     Frogg  v.  Long,  28  D.  69. 

An  administrator  having  brought  a  suit  fat 
his  representative  capacity,  the  parties  orally 
agreed  to  submit  the  subject-matter  to  arbi- 
tration, and  that  if  the  award  proved  satis- 
factory each  should  pay  half  the  costs,  but  if 
unsatisfactory,  the  party  refusing  to  accept 
should  pay  all  the  costs.  The  arbitration 
was  executed,  the  administrator  refused  to 
accept  the  award,  prosecuted  the  action  to 
judgment,  and  the  defendant  paid  the  costs 
and  sued  the  administrator  individually  for 
repayment.  Held,  maintainable.  Holder* 
bough  v.  Turpin,  39  R.  124. 

3.    Proceedings    to    Enforce    Administration 

Bonds. 

179.  Jurisdiction-  — The  sureties  on  an 
administration  bond  must  be  sued  at  law; 
the  remedy  against  them  is  not  in  equity. 
Teague  v.  Dendy,  16  D.  643. 

An  administrator  appointed  in  Alabama 
and  the  sureties  on  his  bond  there  given  be- 
came residents  of  Georgia.  Held,  that  they 
were  liable  to  an  action  in  Georgia  by  the 
distributees  for  a  breach  of  the  bond.  John- 
son v.  Jarkson,  21  R.  285. 

180.  Bight  to  proceed  upon  the 
bond.  —  Courts  of  law  will  not  entertain  aa 
action  on  an  administration  bond  until  the 
state  of  the  account  is  ascertained  by  decree 
of  the  ordinary.  Lyles  v.  McCku%  19  D. 
648. 
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cover  only  breaches  of  that  trust.      Worgamm 
v.  Clipp,  83  D.  343. 

The  additional  bond  given  by  an  adminis- 
trator upon  sale  of  real  estate  of  his  intestate 
is  designed  to  secure  the  faithful  discharge 
of  the  new  duties  only  which  are  imposed 
upon  him  by  the  statute,  and  ean  only 
cover  the  neglect  of  duty  in  the  administra- 
tion of  the  proceeds  of  snob  sale.    lb. 

An  administrator  de  bonis  non  cannot 
maintain  a  scire  /ados  upon  a  judgment  on 
an  administration  bond  to  recover  a  balance 
due  the  estate  from  the  original  administra- 
tor. Potts  v.  Smith,  24  D.  359.  But  he  may, 
in  the  name  of  the  judge  of  probate,  but  for 
his  own  benefit,  maintain  suit  against  the 
sureties  on  the  bond  of  a  former  administra- 
tor to  recover  a  balance  left  in  the  hands  of 
such  administrator,  as  shown  by  the  settle- 
ment of  his  final  account  Judge  of  Probate  v. 
Claggett,  72  D.  314. 

The  administrator  de  bonis  non  asm  testa- 
mento  annexe  and  his  sureties  are  liable 
their  bond  to  the  parties  interested  in  the  < 
tat©,  although  the  administrator  be  improp- 
erly appointed.     Shatter's  Appeal,  82  D.  552: 

Such  administrator  and  his  sureties  are 
liable  on  their  bond  for  the  proceeds  of  real 
estate  sold  by  the  administrator,  as  directed 
bv  the  will,  for  which  he  failed  to  account, 
although  the  bond  is  in  the  form  of  an  origi- 
nal administration  bond  in  oases  of  intestacy. 
lb. 

181.  Liability  of  the  sjuxetiM.*—  1. 
Of  an  executor.  —A  surety  of  executors  of  a 
non-resident,  on  a  probate  of  his  will  granted 
in  this  state,  is  not  liable  for  assets  received 
from  another  state;  for  over  such  assets  the 
court  here  had  no  jurisdiction.  Fletcher  v. 
Sanders,  32  D.  96. 

A  surety  on  an  executor's  bond  is  not 
liable  until  the  executor  is  fixed  personally 
for  the  debt  by  a  proper  proceeding  against 
him,  whether  the  debt  be  due  a  creditor, 
legatee,  or  distributee.  Com.  etc  v.  Stub,  51 
D.  515. 

A  settlement  of  an  executor's  account 
showing  a  general  balance  due  the  estate, 
without  any  decree  ascertaining  the  amounts 
due  the  distributees,  is  not  sufficient  to  ren- 
der the  executor's  sureties  liable  on  their 
bond  to  a  distributee.    lb. 

Sureties  on  the  bond  of  one  joint  executor, 
taken  long  after  administration  granted  for 
the  faithful  performance  of  his  duties,  stand 
on  the  same  footing  as  sureties  on  original 
administration  bonds,  and  are  not  liable  until 
the  principal  is  fixed.     lb. 

The  judgment  or  decree  of  the  orphans' 
court  fixing  an  executor's  liability  is  suffi- 
cient to  sustain  a  suit  against  the  sureties  on 
his  bond.     lb. 

•  See  an  exhaustive  note  on  the  liability  of 
sureties  on  bonds  of  executors  and  administra- 
tors, and  how  the  Liability  may  be  enforced,  51 IX 
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A  creditor  may  sue  on  an  administration 
bond  under  the  law  of  Pennsylvania,  and 
also,  it  seems,  by  the  law  of  England.  Potts 
r.  Smith,  24  D.  359. 

To  recover  on  an  administration  bond, 
plaintiff  must  establish  a  devastavit  against 
the  administrators.  Cameron  v.  Justices,  44 
D.  636. 

A  party  alleging  a  joint  devastavit  against 
both  administrators  is  bound  to  prove  such 
joint  devastavit  on  the  trial,  and  a  judgment 
against  one  of  them  alone,  with  the  return  of 
nulla  bona  on  the  Ji.  fa.  issued  thereon,  fur- 
nishes no  evidence  of  a  devastavit  by  the 
other.     lb. 

Non-payment  of  a  debt  by  an  administra- 
tor is  not  suoh  a  breach  of  the  condition  of 
his  bond  as  will  enable  the  creditor  to  sue  on 
it  before  any  steps  have  been  taken  to  charge 
the  administrators  with  a  devastavit.  Com. 
v.  Moltx,  51  D.  499. 

A  creditor  of  an  intestate  cannot  sue  on 
an  administration  bond,  and  assign  as  a 
breach  thereof  the  non-payment  of  his  debt, 
even  though  ho  has  obtained  a  judgment 
against  the  administrator  upon  which  a  dev- 
astavit has  been  returned.  He  may,  how- 
ever, sue  on  the  bond,  and  allege  as  a  breach 
the  not  rendering  a  true  and  just  inventory 
or  account,  or  that  there  has  not  been  ad- 
ministration according  to  law;  but  the  judg- 
ment will  not  be  for  his  own  debt,  but  for 
the  whole  penalty.  Dkkerson  ▼.  Robinson, 
10  D.  396. 

The  failure  of  the  administrator  to  comply 
with  a  decree  of  the  court  of  probate,  direct- 
ing him  to  pay  the  amount  due  to  the  dis- 
tributee, constitutes  a  breach  of  the  oondition 
of  his  bond  for  which  the  distributee  may 
maintain  an  action  against  him*  Moore  r. 
Chapman,  20  D.  56. 

Tne  next  of  kin  cannot  have  an  action  on 
an  administration  bond  where  the  adminis- 
trator has  not  administered  the  estate,  but 
the  right  to  call  him  to  account  and  to  put 
the  bond  in  snit  is  vested  in  the  administra- 
tor de  bonis  non.    State  v.  Moore,  53  D.  401. 

All  claims  must  be  liquidated  by  either 
confession  or  judgment  before  they  can  be 
recovered  by  suit  on  a  probate  bond  of  an 
administrator  or  executor.  Merrill  v.  Harris, 

57  D.  359. 
The  order  of  the  probate  court  is  as  con- 
clusive against  the  surety  as  the  administra- 
tor, by  section  126  of  the  Illinois  statute  of 
wills,  when  it  adjudges  that  the  administra- 
tor pay  over  moneys  to  a  person  entitled 
thereto;  and  if  not  complied  with,  entities 
the  person  in  whose  favor  it  is  made  to  re- 
cover upon  the  administrator's  bond  against 
both  principal  and  surety.     Ralston  v.  Wood, 

58  D.  60J. 
The  bond  given  by  an  administrator,  upon 

his  appointment,  is  meant  only  to  secure 
faithful  appropriation  of  the  personal  prop- 
erty of  his  intestate,  and  such   bona  can 


For  fn4< 


EXECUTORS  AND  ADMINISTRATORS,  IV,  S. 
to  Hotes  in  American  Pistons  and  American  Reports, 


Vol 


A  trust  only  it  created  by  a  devise  to  ex- 
ecutors "  hereinafter  named  for  the  nee  and 
benefit  of  "specified  legatees,  in  trust  to  selL 
with  special  provisions  as  to  the  manner  and 
terms  of  sale,  and  method  of  division  of  the 
proceeds  among  the  legatees.  No  official  or 
executorial  dnty  is  imposed  on  them  thereby 
which  would  render  the  sureties  on  their 
official  bond,  as  executors,  liable  for  their 
failure  to  pay  over  the  proceeds  of  the  sale 
sooording  to  the  provisions  of  the  will.  Per* 
lass  t.  Lewis,  94  D.  610. 

A  will  gave  the  residue  of  the  estate  to  the 
executor,  "  to  be  disposed  of  by  him  for  such 
charitable  purposes  as  he  shall  think  proper." 
Held*  that  his  sureties  were  liable  for  so 
much  of  the  estate  as  was  received  by  him 
sad  not  so  disposed  of.  Upon  an  executor's 
bond  conditioned  to  account  for  ths  proceeds 
ef  all  his  real  estate  that  may  be  sold  for  the 
payment  of  his  debts  and  legacies,  tip  sure- 
tin  are  not  liable  for  the  proceeds  of  land 
■old  by  authority  of  the  will,  but  not  needed 
for  the  payment  of  debts  and  specific  lega- 
cies.     White  v.  jDitson,  54  R.  473. 

2.  Of  an  administrator.  — The  sureties  of 
the  administrator  are  all  liable  to  distribu- 
tees of  an  estate,  whatever  their  rights  may 
be  inter  se.     Glenn  v.  Wallace,  53  D.  657.     - 

The  sureties  on  a  substituted  administra- 
tion bond  are  primarily  liable,     lb. 

The  surety  of  an  ancillary  administrator  is 
sot  responsible  for  assets  received  from  a 
foreign  country.  Fletcher  v.  Sanders,  82  D. 
96. 

The  surety  of  an  administrator  of  the 
domicile  is  responsible  for  assets  which  law- 
fully come  to  his  hands  from  any  part  of  the 
world.     lb. 

Sureties  of  an  administrator  are,  by  a 
Judgment  against  him,  estopped,  for  most 
purposes,  from  denying  the  validity  of  a  debt 
established  by  it  against  him.  Heard  v. Lodge, 
32  D.  197.  • 

A  judgment  of  the  probate  court  rendered 
against  an  administrator,  requiring  him  to 
pay  over  to  the  distributees  of  his  intestate's 
estate  a  certain  sum  of  money  as  assets  of 
said  estate,  is,  in  the  absence  of  fraud  or  col- 
lusion, conclusive  against  the  securities  of 
the  administrator  in  an  action  on  his  official 
bond.  State  v.  Holt,  72  D.  273;  Irwin  v. 
Back**,  65  D.  125. 

A  judgment  collusivsly  suffered  by  an  ad- 
ministrator does  not  bind  his  sureties;  nor 
are  they  bound  if  it  was  obtained  in  an  ac- 
tion commenced  more  than  four  years  after 


he  gave  notice  of  his  appointment  as  required 
'statute.    Heard  v. 
Covenants  made  by  an  administrator  with 
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purchasers  of  decedent's  property  are  per- 
sonal, and  do  not  subject  to  liability  sure- 
ties on  his  bond.    MerriU  v.  Harris,  57  D. 


'Judgment  against  administrator,  effect  of, 
upon  safeties,  see  note,  62  JX  202-2M. 
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The  remedy  of  a  surety  on  an  administra- 
tors bond  is  an  appeal  to  the  circuit  court, 
under  section  136  of  the  Illinois  statute  of 
wills,  if  he  thinks  the  judgments  of  the  pro- 
bate court  against  his  principal  are  unjust, or 
not  warranted  by  law.  Ralston  v.  Wood,  56 
D.  604. 

The  defense  cannot  be  interposed  by  a 
surety  in  a  suit  upon  an  administrator  s  bond 
when  it  was  not  set  up  by  the  administrator 
in  proceedings  against  him  in  the  probata 
court,  in  which  he  was  ordered  to  pay  over 
money  in  his  hands  to  the  heir;  and  it  is  also 
too  late  for  the  heirs  of  a  co-surety  to  make 
it,  when  they  are  sued  for  contribution.   lb. 

Sureties  on  an  administrators  bond  are 
responsible,  unless  exonerated  from  liability 
by  some  substantial  defect  in  the  obligation, 
for  a  balance  found  remaining  in  the  hands 
of  ths  administrator  after  settlement  of  his 
final  account  and  after  proper  notice  to  all 
parties  interested.  Judge  of  Probate  v. 
Claggett,  72  D.  814 

Sureties  of  an  administrator  are  respon- 
sible for  assets  of  the  intestate  whioh  were 
situated,  at  his  death,  in  another  state,  but 
afterwards  brought  to  Virginia,  and  there 
treated  and  held  as  assets  by  the  adminis- 
trator.   Andrew*  v.  Avory,  73  D.  355. 

The  presumption  exists  that  assets  of  a 
decedent  were  held  by  one  until  his  appoint- 
ment as  administrator,  where  he  received 
them  under  an  agreement  to  take  out  letters 
of  administration;  and  therefore,  in  the  ab- 
sence of  evidence  to  the  contrary,  the  lia- 
bility of  the  sureties  on  his  administration 
bond  attached.  People  v.  HascaU,  76  D.  176. 

189.  What  will  discharge  them.  — 
Where  an  administrator  allows  judgment  to 
pass  against  him,  in  an  action  barred  by 
statute,  his  sureties  are  not  bound  by  such 
judgment,  but  may  avail  themselves  of  the 
statute  in  an  action  on  the  bond.  Dawee  v. 
Shed,  8  D.  80. 

Executors  or  administrators  are  obliged 
to  avail  themselves  of  a  statute  for  the  pro- 
tection of  the  estate,  for  the  statute  is  in- 
tended to  protect  heirs,  devisees,  legatees, 
and  others  interested.    lb. 

Before  the  bond  of  an  administrator  can 
have  the  force  and  effect  of  a  judgment 
against  the  sureties  thereon,  the  bond,  the 
rendition  of  the  decree  against  the  adminis- 
trator, the  execution,  and  the  return  thereon 
by  the  sheriff  of  "no  property,"  must  all  ap- 
pear of  record;  and  if  one  of  the  sureties 
dies  before  all  these  facts  appear  of  record, 
the  bond  cannot  have  the  force  and  effect  of 
a  judgment  against  him.  Thompson  v.  Bern* 
durant,  50  D.  136. 

Sureties  of  an  administrator  are  dis- 
charged from  liability  for  ths  proceeds  of  ths 
sale  of  oertain  property  of  the  intestate,  but 
not  required  for  the  payment  of  debts,  when 
such  property  is  taken  out  of  ths  hands  of 
the  administrator,  and  by  a  valid  decree 
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pUoed  in  hit  bands  as  "  commissioner,"  to 
be  sold,  and  the  proceeds  divided  among  the 
distributees.  Andrews  v.  Avory,  73  D.  866. 
Sureties  may  show  in  defense,  when  sued 
upon  an  administrator's  bond  for  a  breach 
thereof  by  the  principal  in  not  paying  over* 
sum  found  due  by  the  probate  court  and  de- 
creed by  such  court  to  oepaid,  that  the  bond 
was  not  made,  or  that  such  decree  was  not 
made,  or  that  if  made  the  same  has  been 
obeyed,  or  that  it  was  obtained  by  fraud  or 
collusion;  but  they  cannot  show  that  the 
court  has  erred  in  making  the  decree,  or 
that  no  assets  ever  came  into  the  possession 
of  the  administrator,  although  the  court  has 
so  found  and  adjudged.  Irwin  v.  Backup  86 
D.  126. 

183.  Evidence). — Where  a  decree  set- 
tling the  final  account  of  an  executor  finds 
him  indebted  to  the  estate  in  dollars,  it 
means  constitutional  dollars;  and  in  an  ac- 
tion on  the  executor's  bond  to  recover  the 
amount  adjudged  due  to  the  estate,  evidence 
Is  not  admissible  to  show  that  the  executor 
had  in  good  faith  collected  the  debts  due  the 
estate  in  depreciated  currency,  and  that  the 
balance  of  the  final  account  against  him  was 
for  this  depreciated  paper.  Bailey  ▼.  Dil* 
worth,  4$  D.  760. 

Evidence  is  inadmissible  of  an  administra 
tor's  insolvent  condition  and  conversion  o 
other  trust  funds  at  and  immediately  before 
his  appointment,  in  an  action  against  the 
sureties  on  his  administration  bond,  to  show 
his  conversion,  prior  to  that  time,  of  assets 
el  the  decedent  received  by  him  under  an 
agreement  to  take  out  letters  of  administra- 
tion.   People  v.  ffascaty  78  D.  176. 

Probate  proceedings  in  passing  on  an  ad- 
ministrator s  account,  and  a  decree  therein 
rendered  directing  the  administrator  to  pay 
over  a  sum  found  remaining  in  his  hands, 
are,  in  an  action  against  the  sureties  on  the 
administrator's  bond  for  a  breach  of  the  bond 
by  the  principal,  admissible  in  evidence 
against  the  sureties,  although  the  sureties 
were  not  made  parties  to  such  probate  pro- 
ceedings.   Irwin  v.  Backus,  86  D.  126. 

V.  ADMINISTRATION  Of  INSOLVENT  ESTATES. 

184.  Procedure  upon  declaring  es- 
tate Insolvent.  — The  effect  of  a  decree  of 
insolvency  of  an  estate  is  to  transfer  to  the 
court  of  probate  the  exclusive  jurisdiction  of 
all  claims  against  the  estate;  and  upon  final 
settlement,  that  court  has  full  power  to  ad- 
just them  when  they  are  merely  legal 
demands,  as  in  the  case  of  a  judgment  at  law. 
Bay  v.  Thompson,  94  D.  696. 

Administration  of  an  estate  as  insolvent  is 
good,  although  the  same  afterwards  turns 
out  to  be  solvent.  Ticknor  v.  Harris,  40  D. 
186. 

185.  Effect  of  insolvency  upon  pay- 
ments previously  made.  — An  adminis- 
trator who  pays  debts  of  the  estate  before 
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the  time  for  presentation  of  claims  expires 
does  so  at  his  own  hazard,  if  the  estate 
proves  to  be  insolvent;  and  if  the  claims  are 
paid  out  of  his  own  funds,  he  will  stand  sub- 
stituted for  the  creditors  whose  claims  he 
has  discharged.  McNeill  v.  McNeill,  76  D. 
820. 

188.  Care  and  management  of  the 
estate. —  An  administrator  has  authority 
to  discharge  an  encumbrance  upon  the  prop- 
erty of  an  insolvent  estate  when  the  interest 
of  the  estate  is  thereby  promoted;  but  he 
cannot  do  so  after  the  encumbered  prop- 
erty has  been  sold,  when  there  is  no  liability 
upon  him  on  account  of  the  defective  title. 

187.  Presentation  and  proof  of 
claims.  — Claims  existing  between  an  in- 
solvent intestate  and  other  persons,  arising 
out  of  obligations,  covenants,  and  contracts 
which  are  mutually  affected  by  oroonneoted 
each  with  the  other,  must  be  settled  before 
the  commissioners  of  insolvency.  Brown  v. 
Staples,  48  D.  604. 

Commissioners  in  insolvency  are  clothed 
with  both  law  and  equity  powers,  in  adjudi- 
cating upon  claims.  Collins  v.  Tillou,  68  IX 
398. 

The  decision  of  the  commissioners  is  final 
on  the  rights  of  the  parties  unless  vacated 
by  appeal    Stanford  v.  Barry,  16  D.  691. 

A  claim  against  an  insolvent  estate  of  a 
decedent  cannot  be  allowed  by  commission- 
ers under  the  statute,  unless  it  be  a  present 
debt  or  duty,  or  a  demand  in  prastnti,  pay- 
able at  all  events  in  futuro;  if  its  future 
payment  rests  upon  a  contingency,  and  it  Is 
uncertain  whether  any  demand  will  ac- 
crue, it  cannot  be  allowed.  Jones  v.  Cooper, 
16  D.  678. 

The  same  principle  prevails  in  the  proof 
of  claims  under  commissions  of  bankruptcy. 
76. 

Uncertainty  of  the  sum  claimed  is  no  ob- 
stacle to  the  allowance  of  the  claim,  if  there 
is  a  legal  remedy  or  a  demand  in  prasmti, 
though  payable  in  futuro,    lb.  # 

Every  claim  arising  out  of  gain  or  acquisi- 
tion of  the  estate,  through  another's  labor  or 
property,  or  founded  on  a  contract  imposing 
a  duty  on  the  deceased  obligor,  which  his 
representative  is  bound  to  perform  and  upon 
which  he  is  liable,  may  be  proved  against 
the  estate.    lb. 

A  contract  for  the  payment  of  a  stated 
sum,  or  the  delivery  of  certain  articles,  or 
the  performance  of  specific  acts  or  services, 
which  is  to  be  performed  at  all  events, 
though  at  a  subsequent  time,  may  be  the 
subject  of  valuation;  but  not  where  its  per- 
formance rests  upon  a  contingency  which 
may  never  happen,     /ft. 

188.  Distribution  and  settlement  of 
claims.  —  The  curator  of  an  insolvent  es- 
tate cannot  recover  from  a  creditor  of  the 
deceased,  who  has  collected  his  claim  from 


tbe  representative  of  the  estate  in  another 
jurisdiction,  the  amount  so  collected,  for  the 
purpose  of  enabling  equal  distribution  among 
all  creditors  of  the  estate.  SchneUer  t. 
Vance,  28  D.  140. 

A  creditor  of  an  insolvent  estate,  resident 
im  another  state  of  the  Union,  is  entitled  to 
■bars  in  the  distribution  of  the  estate  pari 
pass*  with  the  creditors  of  the  same  degree 
who  are  residents  of  the  state  where  the  dis- 
tribution is  made,  in  the  absence  of  evidence 
that  he  has  received  anything  from  assets 
elsewhere.     Tylor  v.  Thompson,  23  R.  600. 

Where  an  ancillary  estate  is  solvent  the 
administrator  thereof  mav  pay  the  claims 
against  the  estate  in  fall,  in  the  absence  of 
evidence  that  the  principal  estate  is  insol- 
vent. Where  the  ancillary  estate  is  insolvent 
and  the  principal  estate  solvent,  non-resident 
creditors  should  look  to  the  latter  for  pay- 
stent;  but  where  both  estates  are  insolvent, 
non-resident  creditors  may  share  in  both, 
though  it  seems  that  they  should  not  re* 
eeive,  in  the  aggregate,  a  larger  per  cent 
than  resident  creditors  receive  from  the  an* 
ciliary  estate.     Miner  v.  Austin,  24  R.  763. 

189.  Bights  and  remedies  of  credi- 
tors. —  Foreign  creditors  of  a  bankrupt  may 
appropriate  the  property  of  their  debtor  to 
the  payment  of  their  debts,  according  to  the 
lex  tod  rei  sites,  instead  of  sending  it  to  the 
place  of  the  domicile,  to  be  there  distributed 
under  the  proceedings  in  bankruptcy.  Bat 
where  the  debtor  is  dead,  this  rule  does  not 
apply,  and  in  that  case  the  creditors  may  go 
inroad  and  avail  themselves  of  another  ad- 
ministration, for  the  purpose  of  obtaining 
satisfaction  of  their  claims.  QoodaUr.  Mar* 
efcofl,  35  D.  472. 

A  bill  in  equity  by  creditors  of  the  estate 
ef  a  deceased  person,  to  set  aside  a  fraudu- 
lent conveyance  by  the  deceased,  is  not  such 
an  action  as  is  prohibited  by  the  statute 
against  commencing  suit  against  administra- 
tor of  a  deceased  person  whose  estate  is 
insolvent,  as  such  suit  would  result  bene- 
ficially to  the  estate  without  charging  it 
with  any  costs.  Snodgrass  v.  Andrew,  64 
D.  160. 

190.  Bight*  and  liabilities  of  the 
representative. — An  administrator  who 
has,  in  good  faith  and  for  the  benefit  of  the 
estate,  paid  the  debts  of  the  intestate  be- 
yond the  persona]  assets  in  his  hands,  may, 
m  equity,  be  subrogated  to  the  rights  of 
the  creditors,  and  recover  from  the  heir  the 
amount  so  overpaid;  bat  if  he  knew  that  tbe 
estate  was  insolvent,  and  voluntarily  naid 
the  debts,  with  the  view  of  making  the  heir 
his  debtor,  and  removing  from  the  proper 
forum  the  question  of  debt  or  no  debt,  he  is 
not  entitled  to  relief.  Williams  r.  Williams, 
22  D.  729. 

The  administrator  of  an  insolvent  estate, 
part  of  which  is  an  undivided  half-interest 
ta  realty,  may  maintain  a  bill  in  equity  to 
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restrain  an  improper  subletting,  which  would 
injure  the  value  of  the  property  or  lessen  the 
rents.    Parkman  v.  Aicardi,  73  D.  457. 

The  administrators  of  an  insolvent  estate, 
under  an  order  of  court  for  the  sale  of  the 
intestate's  real  estate,  sold  an  equity  of  re- 
demption, of  which  the  intestate  was  sup* 
posed  to  die  seised  (the  grantees  at  the  same 
time  purchasing  an  assignment  of  the  mort- 
gage), and  the  administrators  covenanted  in 
the  deed  in  their  capacity  as  administrators, 
that  "they,  as  administrators,  are  lawfully 
seised  of  the  premises;  that  they  are  clear  of 
all  encumbrances  except  the  mortgage;  that 
they  have  in  their  said  capacity  good  right 
to  sell,  eta ;  that  as  administrators  they  wul 
warrant,  eta,  against  the  lawful  claims  of 
all  persons, n  ana  signed  and  sealed  the  deed 
as  administrators.  In  an  action  against 
them  upon  a  covenant  of  warranty  after 
eviction, — held,  that  they  were  personally 
liable  on  their  oovenant.  Sumner  v.  Ww> 
Uams,  5  D.  83. 

The  measure  of  damages  in  such  ease  was 
held  to  be  the  consideration  money  and  in- 
terest, with  the  costs  that  had  arisen  to  the 
grantees  in  defending,  and  did  not  include 
the  money  paid  for  the  assignment  of  the 
mortgage,  nor  for  the  release  of  dower  by 
the  intestate's  widow,    /a 


Contracts,  see  Contracts,  73. 

Devises,  what  are,  and  their  effect,  see  Ds> 

TOR,  28. 
Sales,  when  title  passes,  see  Salrs,  01. 
Trusts,  effect  of,  see  Trusts,  9. 
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When  proper,  generally,  seeDsMsoss,  8-10j 

Ijbrl,  24;  Slavdkr,  41. 
In  actions  against  carriers,  see  Csiim% 

120. 


From  attachment,  see  Attaohmryt,  88-43. 
From  attachment  and  execution,  see  Horn- 

btkad,  26,  27. 
From  execution,  see  Ejumjutiok,  153-183. 
From  jury  duty,  see  Trial,  187. 
From  militia  duty,  see  Militia,  2. 
From  taxes,  effect  of,  on  assessments  lot 

local  improvements,  see  Mrasarr al  Oor- 

rORATIOXS,  62. 

Of  oonnties,  from  taxation,  see  Courths, 

14. 
Of  pension  money,  from  claims  of  creditors, 

see  Prnbiorb,  L 
Power  of  legislature  respecting,  see  Taxrs* 

21,22. 
Within  bankrupt  law,  see  Bakr*uttoy,  1& 
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EXONERATION. 

Of  bail,  see  Bail,  3-6,  22. 

Of  sureties,  see  Suretyship,  m, 

See  also  Discharge, 


Right  of,  see  Citizenship,  4. 


Assignability  of,  see  Assignment,  7* 
Conveyances  of,  see  Descent,  12. 
Illegal  contracts  for  division  of, 
teacts,  101. 


see  Con- 


*  By  trustee,  reimbarsement  of,  see  Teustb, 
40. 
For  maintenance  of  infant  ward,  sea  Quae- 
dian  and  Ward,  31. 

8ee  also  Disbursements, 


Compensation  of,  see  Witnesses,  10. 
Opinions  of,  see  Witnesses,  V. 

EXPERT  TESTIMONY. 

Weight  of,  see  Witnesses,  141. 
What  may  be  proved  by,  see  Witnesses, 
181. 


Of  charter  of  party,  issuing  jL/a.  after,  see 

Execution,  21. 
Of  mechanic's  lien,  see  Mechanic's  Lien, 

14, 
Of  statutes,  see  Statutes,  66. 

EX  POST  FACTO   LAWS. 

Constitutionality  of,  see  Statutes,  15-15. 
Interpretation  of,  see  Statutes,  51. 


Offense  of  indecent,  see  Indecency,  h 


Covenants,  what  are,  see  Covenants,  4. 
Repeal,  what  amounts  to,  see  Statutes,  67. 
Trusts,  what  are  valid,  see  Trusts.  19.  20. 
Warranty,  what  amounts  to,  in  sales  ox  chat- 
tels, see  Sales,  77-80. 

EXPRESS  COMPANIES. 

[Includes  the  rights,  duties,  and  liabilities  of 
express  companies  as  carrion  of  property.  The 
law  of  common  carriers,  generally,  Is  under 
Carriers  and  Railroad  Companies;  and  what 
amounts  to  negligence,  as  applicable  to  express 
companies  in  common  with  other  carriers  and 
persons,  Is  under  Negligence,] 

1.  Liability  as  common  carriers.  — 
Express  companies  are  common  carriers,  and 
subject  to  all  the  latters'  duties  and  respon- 
sibilities. Hayes  v.  Wells,  Fargo,  4  Co.,  83 
D.  89;  Baldwin  v.  Amer.  Exp.  0b.,  74  D. 
190;  Amer.  Exp.  v.  Hockett,  95  D.  691. 

An  sxprsss  company  which  continuously 


pursues  for  any  length  of  time  the  business) 
of  transporting  goods  and  packages  is  a  com- 
mon carrier.  SoiOJiem  Exp.  Co.  v.  Newbw, 
01  D.  783. 

Express  companies  engaged  In  carrying 
goods  for  hire,  but  in  conveyances  owned 
and  operated  by  others,  are  oommon  car- 
riers. Christen**  v.  Amer.  Exp.  Co.,  2  R. 
122. 

S.  as  carriers  of  money,  sealed 

letters,  etc  —  An  express  company,  en- 
gaged in  the  transmission  and  delivery  of 
letters,  inclosed  in  sealed  envelopes,  is  not 
liable  for  any  article  of  special  value  in* 
closed  therein,  or  for  any  loss  beyond  that 
of  an  ordinary  letter,  unless  informed  when 
it  receives  a  letter  for  transmission  that  it 
oontaina  some  article  or  paper  of  special 
value.  Hayes  v.  Wells,  Fargo,  4  Co.,  83  D. 
89. 

Sending  a  check  by  a  oommon  carrier  in  a 
sealed  envelope,  and  indorsed  in  blank,  in- 
stead of  to  the  order  of  the  firm  to  whom  it 
is  sent,  constitutes  gross  carelessness  and 
culpable  negligence  on  the  part  of  the 
sender,  if  he  be  an  intelligent  business  man. 
And  if  the  wrong  person  draws  the  money 
on  it,  the  sender  ought  not  to  recover.    lb. 

An  action  may  be  maintained  against  an 
express  company  for  the  loss  of  a  package 
of  money,  although  the  amount  of  the  loss 
has  already  been  paid1  by  a  third  person. 
The  action  may  still  be  maintained,  for  the 
use  of  sucb  third  person.  Amer.  Exp.  Co.  v 
Haggard,  87  D.  257. 

8.  where  there  are  connecting 

lines.  —  An  express  oompany  received  at 
Chicago  a  package  of  bank-bills  marked  ac- 
cording to  the  receipt  "Bank  of  Dal  ton, 
Georgia,  for  redemption,  which  we  under- 
take to  forward  to  Dalton,  perils  of  naviga- 
tion excepted;  and  it  is  hereby  expressly 
agreed  that9*  this  oompanv  "are  not  to  be 
held  liable  for  a  loss  or  damage,  except  as 
forwarders  only."  The  company's  line  ter- 
minated in  New  York.  Held,  that  it  was 
not  the  company  s  duty  to  carry  the  pack- 
age to  Dalton,  present  it  at  the  bank  for 
redemption,  and  receive  and  return  the  pro- 
ceeds, or,  if  not  redeemed,  to  return  the 
package;  but  that  it  was  the  company's 
duty  simply  to  carry  the  package  to  New 
York  and  place  it  in  the  hands  ofa  connect- 
ing company.  Reed  v.  United  States  Exp. 
Co.,  8  R.  561.  S.  P.,  Amer.  Exp.  Co.  v.  £*> 
ond  Nat.  Bank,  8  R.  268. 

A  person  having  a  policy  of  insurance  on 
his  life  delivered  the  premium  thereon  to 
defendant,  an  express  oompany,  to  be  for* 
warded  to  a  certain  point,  and  there  deliv- 
ered to  the  agent  of  tne  insurance  oompany. 
The  money  was  not  so  delivered,  and  the 
policy  lapsed.  The  defendant  had  knowl- 
edge of  the  purpose  for  which  the  money 
was  sent  Held,  1.  That  if  the  point  of 
delivery  was   beyond  defendant's  tine,  st 
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of  *  railroad  ai  much  as  the  owners  of  the 
packages  possess  in  person.  Sandford  v. 
Uatamssa  etc  R.  B.  Co.,  64  D.  667. 

7.  Duty  to  deliver  to  consignee.— 
1.  In  general.  —  An  express  company  prom- 
ises  to  deliver  in  person  at  principal  and 
important  places,  and  unless  this  duty  is 
performed,  it  will  be  held  liable.  Baldwin 
v.  American  Exp.  Co.,  74  D.  190. 

An  express  company  may  be  discharged 
of  liability  for  non-delivery  in  person  by 
giving  prompt  notice  to  the  consignee  of  the 
arrival  of  a  package,  at  unimportant  and 
out-of-the-way  places,  and  where  the  busi- 
ness of  the  company  is  not  sufficient  to  justify 
the  keeping  of  a  delivery  agent,    lb. 

An  express  company  must  actually  de- 
liver, or  offer  to  deliver,  a  package  at  the 
residence  or  place  of  business  of  the  con- 
signee, in  order  to  discharge  itself  from  lia- 
bility as  a  common  carrier.  American  Exp. 
Co.  v.  Baldwin,  79  D.  389;  Whitbeek  v.  Hol- 
land, 6  R.  23. 

An  offer  by  an  express  company  to  deliver 
packages  to  a  city  bank  at  half-past  five 
o'clock  in  the  afternoon,  in  August,  before 
the  closing  of  the  bank  building  for  the  day, 
constitutes  a  tender  equivalent  to  a  delivery. 
Marshall  v.  American  Exp.  Co.,  73  D.  381. 

Where  the  messenger  of  an  express  com- 
pany takes  a  package  consigned  to  a  bank  to 
the  banking-house,  and  there  tenders  it  to 
the  teller  of  the  bank  who  usually  receives 
such  packages  from  the  company,  such  ten- 
der relieves  the  express  company  from  fur- 
ther liability  as  a  common  carrier,     lb. 

Delivery  of  a  package  must  be  actual  and 
bona  fide,  and  not  merely  formal;  and  if  an 
agent  of  the  company  abstract  the  package 
while  in  the  act  of  delivering  it,  the  com- 
pany will  be  liable,  even  though  a  receipt 
be  signed,  and  the  form  of  delivery  gone 
through,  by  the  agent's  laying  the  package 
for  a  moment  out  of  his  hands.  American 
Exp.  Co.  v.  Haggard,  87  D.  257. 

Where  an  express  company  receives  goods 
directed  in  a  peouliar  manner,  to  the  care  of 
its  agent  at  a  specified  place,  it  will  be  as- 
sumed that  the  shipper  intended  to  make 
such  agent  his  own  agent  for  receiving  the 
goods,  and  the  express  company  is  discharged 
from  responsibility  in  delivering  the  goods 
to  such  agent.  FUzsimmons  v.  Southern  Exp. 
Co.,  2  R.  577. 

In  an  action  against  an  express  company 
for  failure  to  deliver  a  package,  evidence  as 
to  whether  the  consignee  was  well  known  is 
admissible,  on  the  question  of  due  diligence, 
Whitbeek  v.  Holland,  6  R.  23. 

2.  Illustrations.  —  A  package  addressed  te 

Slaintiff,  and  not  to  the  care  of  any  one,  was 
elivered  to  the  defendant  by  a  railroad 
company,  to  be  transported  to  plaintiff.  De- 
fendant delivered  it  to  its  agent  at  the  place 
of  destination,  to  whose  care  plaintiff's  pack- 
ages were  usually  directed,  and  so  delivered. 


would,  in  the  absence  of  an  agreement, 
express  or  implied,  to  the  contrary,  be  dis- 
charged from  liability  by  promptly  deliver- 
ing the  money  to  the  next  carrier;  2.  That 
if  defendant  was  liable,  the  measure  of  dam- 
ages would  primarily  be  the  net  value  of  the 
policy;  but  3.  That  the  assured  was  bound 
to  use  reasonable  and  ordinary  means  to 
reduce  the  loss,  such  as  being  reinstated  or 
reinsured,  and  conld  not  recover  damages 
for  such  loss  as  might  have  thus  been  pre- 
vented. Grindle  v.  Eastern  Exp.  Co.,  24  R. 
31. 

4.  Carrying  goods  "0.  O.  D.w— 
Plaintiffs  delivered  goods  to  defendant's 
express  company,  consigned  to  "A.  King, 
Clifton  House,  Windsor,  N.  S.  C.  0.  D., 
$375.  From  Turner's  Express,  Boston, 
Mass."  The  receipt  given  to  plaintiffs  ex- 
empted defendant's  company  from  liability 
beyond  its  route.  Defendant's  route  termi- 
nated at  Boston,  and  there  connected  with 
Turner's  Express,  which  transported  goods 
from  Boston  to  Windsor.  In  an  action  by 
plaintiffs  against  defendant  for  an  alleged 
breach  of  the  contract  of  transportation,  — 
sWi,  1.  That  parol  evidence  was  admissible  to 
explain  the  meaning  of  the  letters  '*C.  0.  D.,M 
but  not  the  meaning  of  the  remaining  words; 
and  2.  That  it  was  inadmissible  to  show  that 
it  was  the  custom  and  usage  among  connect- 
ing express  companies  transporting  goods 
marked  "C.  0.  D."  to  transfer  the  goods 
with  the  bill  to  the  succeeding  line,  and 
•wait  return  of  proceeds.  The  direction  was 
plain  to  collect  $375  from  Turner's  Express. 
CoUemdtr  r.  Dinsmore,  14  R.  224. 

5.  When  liable  as  warehousemen 
only.  —  An  express  company  is  bound  to 
use  ordinary  care  for  the  safe-keeping  of  a 
package  if  held  by  it  as  a  bailee  or  ware- 
houseman. Amer.  Exp.  Co.  r.  Baldwin,  79 
D.389. 

Plaintiff  consigned  a  package,  marked 
"C.  O.  D.v"  from  New  York  to  San  Fran- 
cisco. Defendants,  an  express  company, 
conveyed  it  to  San  Francisco,  tendered  it  to 
the  consignee,  and  demanded  payment.  The 
ooiuignee  said  he  would  receive  the  ptckage, 
and  pay  it  some  other  time.  The  tender 
and  demand  of  payment  were  repeated  by 
the  company  several  times,  until  finally  the 
package  was  destroyed  while  in  defendant's 
warehouse,  without  their  fault.  Held,  that 
defendant's  liability  was  that  of  warehouse- 
men only,  and  that  plaintiff  could  not  re- 
cover the  value  of  the  package.  Weed  v. 
Barney,  6  R.  96. 

6.  Jmvileges  on  railroad  trains. — 
Exclusive  privileges  cannot  be  granted  by  a 
railroad  company  to  one  express  company 
over  another.  Sandford  v.  Catawutsa  etc. 
B.  B.  Co.,  64  D.  667;  New  England  Exp.  Co. 
v.  Mams  Cent.  B.  B.  Co.,  2  R.  31. 

An  express  company  engaged  In  transport- 
ing small  packages  has'a  right  to  the  benefits 
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who  converted  it  to  its  own  use.  Held,  that 
the  plaintiff  could  recover  in  an  action  against 
the  express  oompany.  Ela  v.  American  etc 
Exp.  Co.,  9R.  619. 

One  forged  a  telegram  in  the  name  of  an- 
other person,  requesting  a  national  bank  to 
forward  to  Gainesville,  Florida,  five  hundred 
dollars  to  such  other  person.  Upon  the  tele* 
gram  being  received,  the  agent  of  such  other 
person  gave  his  note  for  the  money  (which 
was  subsequently  paid),  and  the  bank  for- 
warded the  money,  as  desired,  by  express. 
The  express .  company  delivered  it  to  the 
sender  of  the  telegram.  The  agent  making 
the  delivery  knew  that  the  party  was  a 
stranger  who  had  just  arrived  in  town.  The 
innkeeper  with  whom  the  stranger  lodged 
called  with  the  stranger  for  the  package, 
and  treated  him  as  the  party  to  whom  it  was 
addressed,  but  there  was  no  identification  or 
request  by  the  agent  for  identification.  Held, 
that  while  the  innkeeper  may  have  been 
known  to  the  agent  as  worthy  of  trust  and 
confidence,  the  company  was  liable  for  the 
loss  occasioned  by  the  delivery  to  the  wrong 
person.  Southern  Exp.  Co.  v.  Van  Meter,  35 
R.  107. 

Money  belonging  to  W.  alone  was  sent  by 
express  directed  to  W.  &  C.  W.  demanded 
it,  without  producing  any  assignment,  order, 
acquittance,  or  receipt  from  C.  The  ex- 
press company  refused  to  deliver  it,  alleging 
that  it  had  been  garnished.  Held,  aside 
from  the  question  of  garnishment,  no  de- 
fense in  an  action  by  W.  for  the  money. 
Wells  v.  Amer.  Exp.  Co.,  42  R.  695. 

8.  Effect  of  custom  on  mode  of  de- 
livery. —  Consignors  will  be  presumed  to 
have  contracted  with  reference  to  a  reason- 
able, known,  and  well-established  custom  of 
an  express  company  in  delivering  goods  and 
packages  at  way-stations,  by  notice,  and  de- 
positing them  in  a  safe  receptacle.  But 
prompt  notice  to  the  consignee  must  be 
given  to  exonerate  the  company.  Baldwin 
v.  Amer.  Exp.  Co.,  74  D.  190. 

The  company  will  not  be  presumed  to  have 
performed  its  duty,  where  its  custom  has 
been  to  enter  all  packages  before  delivery  on 
a  delivery-book,  and  upon  which  a  receipt  is 
taken  upon  the  delivery,  if  no  such  entry 
has  been  made  upon  the  delivery-book.     lb. 

9.  Liability  ior  goods  lost  by  theft,  or 
Otherwise.  —  An  express  company  is  liable 
for  goods  stolen  from  its  office,  unless  it 
makes  diligent  inquiry  to  find  the  person  to 
whom  it  is  bound  to  deliver  them,  or  exer- 
cises reasonable  care  to  preserve  them,  upon 
its  failure,  after  the  exercise  of  due  dili- 
gence, to  find  the  consignee.  Amer.  Exp. 
Co.  v.  HodceU,  95  D.  C91. 

If  an  express  company  loses  goods  in 
coarse  of  transportation,  negligence  is  pre- 
sumed. Qrogan  v.  Adams  Exp.  Co.,  60  R.  360. 

10.  Liability  as  collecting  agents.— 
An  express   company  which  for  compensa- 


tion receives  a  note  for  collection  is  liable 
for  any  neglect  by  which  the  indorsers  are 
discharged;  and  if  it  employs  a  notary,  he 
will  be  regarded  as  its  agent,  for  whose  ne- 
glects and  mistakes  it  will  be  responsible. 
Where,  therefore,  such  company  receives  for 
collection,  for  a  compensation,  a  bill  of  ex- 
change drawn  in  one  state  and  payable  in 
another,  and  on  the  day  before  demand  and 
protest  should  be  made,  delivers  it  to  a 
notary  who  makes  such  demand  and  protest 
one  day  before  the  maturity  of  the  bill, 
whereby  the  drawer  and  indorsers  are  dis- 
charged, the  accepter  being  insolvent,  the 
company  will  be  liable  to  the  holder  for  the 
amount  of  the  bill  and  interest  thereon. 
Amer.  Exp.  Co.  v.  Haire,  83  D.  334. 

The  plaintiff  delivered  a  note  to  the  agent 
of  the  American  Express  Company,  at  Brock- 
port,  New  York,  with  directions  to  take  it 
to  San  Francisco,  where  the  maker  resided, 
present  it  for  payment,  and  in  case  of  non- 
payment, to  bring  a  suit  at  once  and  collect 
it;  he  supposing  at  the  time  that  the  line  of 
that  company  extended  to  San  Francisco. 
Such  line  did  not  extend  to  San  Francisco, 
bat  only  to  New  York.  At  the  latter  place, 
the  note  was  delivered  to  another  express 
company  (W.,  F.,  &  Co.'s),  to  be  forwarded 
by  it  to  the  place  of  destination.  Held,  that 
this  was  not  a  mere  contract  to  forward,  bat 
to  carry  the  note  to  San  Francisco  and  pre* 
sent  it  for  payment,  and  if  not  paid  to  have 
it  sued  at  once.  That  W.,  F.,  &  Co.'s  Ex- 
press Company,  on  receiving  the  note,  be- 
came the  agent  of  the  American  Express 
Company,  and  the  latter  company  was  liable 
to  the  plaintiff  for  all  damages  resulting 
from  the  negligence  of  W.,  F.,  &Co.  s  Express 
Company,  in  making  collection  according  to 
the  directions.  Palmer  ▼.  Holland,  10  R. 
616. 

1 1.  When  liable  for  acta  of  agents. 
—  An  express  company  is  liable  for  the  fail- 
ure of  its  agent  to  deliver  bank  notes  which 
the  oompany  has  undertaken  to  carry. 
Hagerttown  Bank  v.  Adams  Exp.  Co.,  84  1>. 
499. 

An  agent's  wanton  destruction  of  bank 
notes  which  an  express  oompany  has  under- 
taken to  carry  is  a  gross  violation  of  the 
duties  for  which  he  was  employed,  and  can- 
not be  imputed  to  the  oompany  as  their 
wrongful  act.     lb. 

Where  an  express  company  undertook  to 
deliver  certain  bank  notes  to  the  bank  which 
issued  them,  but  failed  to  do  so  on  account 
of  the  company '8  agent  having  stolen  them 
during  the  passage,  and  became  the  owner 
of  the  notes  by  settlement  with  the  bank,  it 
was  a  fraud  on  the  company,  and  not  on  the 
bank,  after  such  settlement,  for  the  agent  te 
surreptitiously  destroy  the  notes.     76. 

19.  Limitations  of  liability,  gen- 
erally. —  Plaiutiif  delivered  goods  to  de- 
fendants express  company  for  transports? 
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tion,  and  received  a  receipt  containing  a 
condition  that  the  coiqpany  was  not  to  be 
held  liable  for  any  loss  occasioned  by  the 
dangers  of  transportation.  The  goods  were 
lost  «  route,  without  fault  or  negligence. 
Plaintiff  did  not  read  the  receipt,  and  the 
condition  was  not  brought  to  his  knowledge. 
Rtld,  that  plaintiff  was  bound  by  the  condi- 
tion, and  that  defendants  were  not  liable. 
KirUand  v.  Dmemore,  20  R.  476. 

The  agent  of  a  baggage  express  company 
entered  a  dimly  lighted  railway  car,  and 
called  for  baggage  to  be  delivered.  He  re- 
ceived the  plaintiff's  check  and  handed  him 
a  printed  receipt,  without  saying  anything 
of  its  contents.  The  plaintiff  put  it  in  his' 
pocket  without  looking  at  it,  but  he  could 
not  have  read  it  where  he  sat.  It  was 
marked  "  domestic  bill  of  lading,1*  and  pur- 
ported to  be  a  contract  restricting  defend- 
ant's liability,  among  other  cases,  to  one 
hundred  dollars,  save  in  case  of  a  special 
contract.  Held,  that  the  delivering  of  the 
receipt  under  the  circumstances  did  not 
create  a  contract  according  to  its  terms,  but 
it  was  a  question  for  the  jury.  Modem  v. 
Skerard,  29  R.  163. 

13. as  to  value.  —  A  firm  had  for 

years  dealt  with  an  express  company,  and 
had  in  their  possession  a  book  of  the  com- 
pany's blank  receipts  for  goods  sent,  which 
they  had  been  accustomed  to  fill  out  when 
•ending  goods.  One  condition  was,  that  the 
company  would  not  be  liable  for  more  than 
fifty  dollars  for  any  package,  unless  the 
value  was  thereon  stated,  and  an  extra  price 
paid.  The  firm  sent  to  plaintiffs,  by  ex- 
press, a  package  of  goods  of  over  fifty  dol- 
lars in  value,  but  did  not  state  the  value  in 
the  receipt  which  they  filled  out.  Held,  1. 
That  the  notice  was  reasonable  and  consist- 
eat  with  public  policy;  2.  That  it  was 
brought  home  to  the  consignor;  and  3.  Re- 
lieved the  oompany  from  liability  for  a 
greater  sum  than  fifty  dollars,  in  case  of 
msb  not  occurring  through  the  company's 
negligence.  Oppenheimer  v.  United  States 
Erpreu  Co.,  18  R.  596. 

Mere  silence  on  the  part  of  the  shipper  as 
to  the  real  value  of  the  goods,  in  such  a  case, 
although  there  was  no  inquiry  by  the  ear- 
ner, and  no  artifice  used  to  deceive,  was  a 
fraud  in  law,  and  relieved  the  carrier  from 
liability  for  a  loss  of  the  goods  beyond  the 
fifty  dollars.  Jfaptt*  v.  IHnamore,  20  R. 
442.  Contra,  Southern  Exp.  Co.  v.  Crook,  4 
R  140.  And  compare  Boecourita  v.  Adams 
&rv.  Co.,  34  R.  101. 

14.   as  respects   liability   for 

negligence.  —  An  express  company  may 
not  limit  its  liability  for  loss  of  goods  by  its 
own  negligence.  Orogan  v.  A  dame  Exp.  Co., 
G0R3ti0. 

The  company's  receipt  for  goods  intrusted 
to  it,  and  which  restricts  the  liability  of  the 
company,  will  not  be  construed  as  exempt- 


ing the  company  from  liability  for  loss  oc- 
casioned by  negligence  in  the  agencies  it 
employs,  unless  the  intention  to  thus  exon- 
erate the  company  is  expressed  in  the  in* 
strument  in  plain  and  unequivocal  terms. 
Hoover  v.  Wells,  Fargo,  <c  Co.,  85  D.  211. 

The  effect  of  a  restrictive  clause  in  an  ex- 
press company's  receipt,  signed  by  it  alone, 
and  given  to  the  shipper,  stating  that  the 
company  is  "not  to  be  responsible  except  as 
forwarder,"  where  it  undertakes  to  transport 
bullion  for  hire,  from  one  place  to  another, 
"and  deliver  to  address,"  is  not  to  exempt 
it  from  liability  for  loss  occasioned,  by  the 
carelessness  or  negligence  of  the  employees 
on  a  steamboat  owned  and  controlled  by 
other  parties  than  the  company,  but  ordi- 
narily used  by  it,  as  a  means  of  conveyance, 
in  iti  business  as  carrier.  The  managers 
and  employees  of  the  boat  are  in  such  a  case 
the  agents  of  the  express  company,  lb, 
S.  P.,  ChristenAonv.  Amer.  Exp.  Co.,  2  R.  122. 

15.  as  to  time  to  present  claim. 

—  A  printed  stipulation  at  the  bottom  of  an 
express  company's  receipt  for  a  package,  that 
the  oompany  shall  not  be  liable  for  any  loss, 
unless  a  written  claim  therefor  shall  be  made 
at  the  shipping-office  within  thirty  days  from 
that  date,  is  valid,  and  must  be  complied 
with.  Southern  Exp.  Co.  v.  HunmcuU,  28  R. 
386.  Contra,  Porter  v.  Southern  Exp.  Co.,  16 
R  762.  But  such  a  condition  cannot  be 
relied  on  as  a  defense  unless  pleaded*  WeeU 
eoU  T.  Fargo,  19  R.  300. 

EXPULSION. 

Of  member  of  corporate  body,  see  Corpora- 
tions, 51. 

Of  members  of  voluntary  associations,  see 
Associations,  6;  Benivolent  Soots* 
tim,  3. 

Of  passenger  from  .car,  see  Railroad  Com- 
panies, 68,  69,  119. 

EXTENSION. 
Of  time  to  perform  contract,  see  Contracts, 

137. 
Of  time  to  maker,  when  discharges  indorser, 

see  Bills  and  Notes,  229,  230. 
Of  time  to  principal,  when  discharges  surety, 

see  Suretyship,  36,  36. 

EXTENT. 

Of  executions  on  land,  see  Execution,  141- 
145. 

EXTINGUISHMENT. 

Of  bill  or  note,  see  Bills  and  Notes,  VII. 

Of  chattel  mortgage,  see  Chattel  Mort» 
gages,  29. 

Of  covenant  of  warranty,  see  Covenants,  Si, 

Of  debts,  generally,  see  Debtor  and  Credi- 
tor, 5. 

Of  debt  by  taking  bill  or  note,  see  Payment; 
29-31. 

Of  easements,  see  Easements,  8-10. 
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Of  liens,  see  Liens,  9. 

Of  rent,  see  Landlord  and  Tenant,  36. 

Of  right  to  private  way,  tee  Private  Wats, 
11. 

Of  rights  in  common,  see  Commons,  7. 

Of  vendor's  lien,  see  Vendor  and  Pur- 
chaser, 51. 

EXTORTION. 

8ee  Criminal  Law,  23. 

EXTRA.  COMPENSATION. 

Of  personal  representatives,  see  Executors, 

etc..  147. 
Of  servants,  see  Master  and  Servant,  4. 


Requirement  of,  when  no  passage  ticket  is 
purohased,  see  Railroad  Companies, 
56. 

EXTRA-HAZARDOUS. 
Articles,  what  are,  see  Insurance,  57* 

EXTRA  SERVICES. 

Claims  for,  see  Services,  7. 

EXTRADITION. 

(Includes  the  rules  governing  the  surrender  by 
one  nation  or  state  to  another  of  fugitives  from 
Justice;  either  under  treaty  provisions,  in  the  one 
ease,  or  the  acts  of  Congress,  in  the  other.] 

L  Between  Nations. 
IL  Between  the  States. 

L  Between  Nations. 

1.  Treaty  provisions.  — The  article  in 
the  treaty  of  1795,  between  the  United  States 
and  Great  Britain,  was  merely  declaratory 
of  the  law  of  nations;  and  since  the  expira- 
tion of  that  treaty,  the  principles  of  the  gen- 
eral law  of  nations  remain  obligatory.  In  re 
Waahhnrn,  8  D.  548. 

3.  Duty  to  surrender,  and  detention 
therefor.  —  A  sovereign  state  has  the  right 
to  surrender  to  a  frienaly  nation  an  offender 
against  laws  of  the  latter,  whatever  may  be 
the  difference  of  opinion  in  regard  to  its  ob- 
ligation so  to  do.     In  re  Fetter,  57  D.  382. 

The  power  of  arresting  and  detaining  an 
offender  against  the  laws  of  other  countries 
exists  of  necessity,  if  a  right  exists  in  every 
sovereign  state  independent  of  constitutional 
provision  or  treaty  obligation,  to  surrender 
such  fugitive,  and  this  principle  applies  with 
far  greater  force  in  support  of  an  express 
constitutional  provision  making  the  sur- 
render obligatory.     lb. 

By  the  law  and  usages  of  nations,  fugitives 
shareed  with  felony  and  other  high  crimes 
should  be  surrendered  by  a  foreign  and 
friendly  jurisdiction  to  which  they  have  fled. 
In  re  Washburn,  8  D.  548. 

The  civil  magistrate  should  commit  a  fugi- 
tive from  justice  for  a  reasonable  time,  so  as 
to  enable  the  government  to  surrender  the 


fugitive,  or  the  foreign  government  to  take 
proceedings  for  his  surrender;  and  if  no  ap- 
plication be  made  in  a  reasonable  time,  the 
prisoner  should  be  discharged.    Ik. 

The  evidence  to  detain  a  fugitive  from 
justice  for  the  purpose  of  surrender  should 
be  sufficient  to  commit  the  party  for  trial,  if 
the  crime  were  perpetrated  where  he  is 
found.     lb. 

3.  States  cannot  surrender.  —By  the 
constitution  of  the  United  States,  the  federal 
government  has  the  exclusive  power  to  regu- 
late, provide  for,  and  control  the  surrender 
of  fugitives  from  justice  from  foreign  coun- 
tries. Henoe  the  provisions  of  the  New 
York  Revised  Statutes  (1R.&  164,  sees.  8- 
11)  for  such  surrender  are  unconstitutional, 
and  a  warrant  issued  by  the  governor  in  pur- 
suance .thereof  is  void.  PevpU  v.  Curtis,  10 
R.483. 

4.  Rights  of  extradited  fugitive.  — 
Defendant  was  extradited  from  France  on  a 
criminal  charge.  Held,  that  he  was  subject 
to  arrest,  before  he  could  return,  on  civil 
process.     Adriance  v.  Lagrave,  17  R.  317. 

5.  For  what  offenses  to  be  tried.  — 
An  implication  in  a  treaty  that  extradited 
criminals  are  not  to  be  tried  for  orimes  other 
than  those  named  in  the  treaty  and  in  the 
warrant  of  extradition  is  of  as  much  force 
as  the  clear  and  unambiguous  expression 
of  snoh  a  provision  would  be.  Com.  v.  Hawts, 
26  R.  242. 

6.  Opportunity  to  return.  —  A  person 
extradited  from  Great  Britain  and  serving  a 
term  of  imprisonment  for  the  crime  in  ques- 
tion cannot  be  put  on  trial  for  another  crime 
for  which  he  might  have  been  extradited, 
until  the  lapse  of  a  reasonable  time  from  the 
expiration  of  the  term  of  sentence.  State  v. 
Vanderpool,  48  R.  431;  Com.  v.  Howes,  26 
R.242. 

IL  Between  the  States. 

7.  Constitutionality  of  statutes. #— 
A  state  statute,  prohibiting  the  surrender  of 
a  citizen  or  resident  of  that  state  as  an  alleged 
fugitive  from  justice,  upon  the  requisition  of 
the  governor  of  another  state,  when  it  shall 
be  made  to  appear  that  such  alleged  fugitive 
was  in  the  former  state  at  the  time  of  the 
alleged  commission  of  the  crime,  aud  provid- 
ing for  such  an  inquiry,  is  unconstitutional, 
Hartman  v.  Aveline,  30  R.  217. 

8.  Who  is  a  fugitive  from  justice,  t — 
A  citizen  and  resident  of  one  state,  charged 
in  a  requisition  with  the  constructive  com- 
mission of  crime  in  another  state,  from  which 
in  fact  h«*  has  never  fled,  is  not  a  fugitive 
from  justice,  and  the  determination  of  the 
governor  as  to  the  sufficiency  of  the  facts 

*  See  monographic  note  on  surreuder  of  fugi- 
tive* in  Interstate  extradition,  57  D.  &89-40O. 

See  note  <>*  proceedings  for  surreuder  of  fugi- 
tives from  justice,  82  K.  355-349. 

f  Who  are  deemed  fugitives  from  Justice,  see 
note,  57  D.  804. 
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alleged  is  not  conclusive.     Jonea  v.  Leonard, 
32  £  116. 

9.  For  what  crime  extraditable.  —  A 
crime  may  be  statutory,  and  need  not  be  a 
common-law  offense,  to  warrant  detention  or 
surrender  of  a  fugitive  from  justice,  within 
the  meaning  of  the  constitution  of  the  United 
States.    In  re  Fetter,  57  D.  382. 

The  term  "other  crime,"  used  in  the  pro* 
visions  of  the  constitution  and  laws  of  the 
United  States,  and  of  the  statutes  of  Mas- 
sachusetts, relative  to  the  surrender  of  fu- 
gitives from  justice,  means  any  offense 
indictable  by  the  laws  of  the  state  demand- 
ing the  surrender.  Brown**  Coot,  17  fi- 
ll 4. 

A  statement,  in  the  warrant  of  the  governor 
of  the  commonwealth  for  the  arrest  and  de- 
livery up  of  an  alleged  fugitive  from  justice, 
that  the  fugitive  is  "charged  with  the  crime 
of  selling  and  furnishing  intoxicating  liquors, 
fontrary  to  the  laws  of  Vermont,  ana  rep- 
resented to  be  a  fugitive  from  the  justice  of 
said  state  of  Vermont,"  shows  that  he  has 
been  charged  with  a  crime  against  the  laws 
of  that  state,  and  is  a  sufficient  allegation  to 
that  effect     lb. 

10.  The  affidavit.*  — A  fugitive  from 
justice  from  one  state  will  be  detained  in  an- 
other, where,  although  the  original  affidavit 
upon  which  the  warrant  issued  was  de- 
fective in  not  alleging  that  any  crime  had 
been  committed  in  the  state  from  which  he 
was  claimed  to  be  a  fugitive,  it  appeared  by 
a  subsequent  affidavit  and  evidence  adduced 
that  the  alleged  crime  was  committed  there- 
in.   In  re  Fetter,  57  D.  382. 

11.  The  warrant  of  arrest,  and  how 
executed.  —  A  warrant  issued  by  the  gov- 
ernor of  Massachusetts,  authorizing  the 
agent  of  another  state  to  "  take  and  receive 
into  custody  "  a  fugitive  from  justice,  au- 
thorises him  to  arrest  such  fugitive,  and  is 
not  in  violation  of  the  constitution  or  laws  of 
the  United  States  or  of  Massachusetts. 
Com.  v.  Hall,  69  D.  285. 

The  statute  of  a  state  authorising  the  gov- 
ernor alone  to  issue  a  warrant  for  the  arrest 
of  a  fugitive  from  justice  is  not  repugnant  to 
the  act  of  Congress  of  1793  directing  that 
the  demand  and  surrender  of  fugitives  shall 
be  made  by  the  "  executive  authority  "  of 
the  state.     lb. 

Where,  upon  a  requisition  from  the  gover- 
nor of  another  state,  the  governor  of  Massa- 
chusetts issues  warrants  for  the  apprehension 
of  a  fugitive  from  justice,  one  warrant  being 
issued  to  the  agent  of  the  state  making  the 
requisition,  and  another  similar  warrant  to 
a  sheriff  and  his  deputies,  an  arrest  by  such 
sheriff  under  his  warrant,  and  release  there- 
from on  bail  on  habeas  corpus,  will  not  pre- 
vent an  arrest  by  the  agent  of  the  other  state, 
under  his  warrant.     lb. 

*  See  note  on  extradition  papers,  including  In- 
dictment, affidavits,  warrants,  etc.,  67  D.  «KH»9. 


12.  Arrest  before  requisition.*  — A 
fugitive  from  justice  from  any  of  the  United 
States  may  be  arrested  and  detained  in  an- 
other state,  under  article  4,  section  2,  of  the 
constitution  of  the  United  States,  preparatory 
to  his  surrender,  before  a  requisition  is  ac- 
tually made  by  the  executive  of  the  state 
where  the  crime  is  committed.  In  re  Fetter, 
57  D.  382. 

A  fugitive  from  justice  from  one  state,  de- 
tained in  another,  may  be  ordered  discharged, 
when  it  appeared  that  a  sufficient  time  had 
elapsed  since  the  commitment  for  a  demand 
for  a  surrender  of  the  prisoner  by  the  execu- 
tive of  the  state  where  the  crime  was  com- 
mitted,    lb. 

13.  Kidnaping  fugitives  from  jus- 
tice. —  Where  one  charged  with  crime  in 
Illinois  was  brought  thither  from  California 
on  a  requisition,  — held,  immaterial  that  he 
had  been  forcibly  and  illegally  brought  to 
California  from  a  foreign  country.  Xer  v. 
People,  51  R.  706. 

Where  a  felon  convict  flees  into  another 
state  to  avoid  the  execution  of  his  sentence, 
and  is  pursued  and  brought  back,  although 
in  an  illegal  manner,  he  will  still,  in  the  state 
from  which  he  fled,  be  liable  to  punishment 
for  his  previous  offense.  State  v.  Smith,  19 
D.  679. 

14.  Appointment  of  agent  to  re- 
ceive prisoner.  —  A  precept  from  the 
governor  of  a  state  appointing  an  agent  to 
receive  a  fugitive  from  justice,  which  recites 
that  he  has  made  a  requisition  in  accordance 
with  the  provisions  of  the  constitution  and 
laws  of  the  United  States,  upon  the  governor 
of  the  state  into  which  the  fugitive  has 
escaped,  in  prima  facie  evidence  of  the  truth 
of  such  recitals  for  the  purpose  of  protecting 
such  agent    Com.  v.  Hall,  69  D.  285. 

15.  warrant  of  surrender,  t — The  sur- 
render of  a  fugitive  from  justice  is  made  oblig- 
atory upon  every  member  of  the  confederacy 
by  article  4,  section  2,  of  the  constitution 
of  the  United  States,  which  provides  that 
such  fugitive  from  one  state  found  in  another 
"shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  state  having  juris- 
diction of  the  crime";  but  the  clause  con- 
tains no  grant  of  power;  it  is  a  regulation  of 
a  previously  existing  right  In  re  Fetter,  57 
D.  382. 

If  the  governor  of  one  state  makes  a  requi- 
sition on  the  governor  of  another  state  for 
the  surrender  of  a  fugitive  from  justice,  and 
the  case  is  shown  to  be  within  the  provisions 
of  the  constitution  of  the  United  States  and 
the  act  of  Congress  on  the  subject,  no  discre- 
tion is  vested  m  the  latter  governor,  but  it  is 
his  imperative  duty  to  issue  his  warrant  of 

•  As  to  arrests  before  demand  made,  see  note, 
57  D.  899. 

t  See  note  on  executive  discretion  In  causing 
arrent  and  delivery,  57  1).  892,  898. 


156? 


EXTRADITION,  II  — FACTORS. 


For  Index  to  Hotee  In  American  Decision*  and  Ameri 


extradition.      Work  r.   Corrington,    82   R. 
S46. 

16.  Revocation  of  warrant  for  sur- 
render. —  If  a  warrant  for  the  surrender 
of  a  fugitive  from  justice  is  obtained  in  a 
case  in  which  it  should  not  have  been  issued, 
the  governor  may  revoke  it,  whether  issued 
by  himself  or  his  predecessor.     lb. 

Where  such  warrant  has  been  revoked  by 
the  governor,  no  inquiry  will  be  made,  in  a 
proceeding  on  habeas  corpus  on  behalf  of  the 
alleged  fugitive,  as  to  the  grounds  of  such 
revocation,  although  at  the  time  of  the  revo- 
cation the  fugitive  may  have  been  in  custody 
of  the  agent  of  the  demanding  state.    lb. 

17.  Detention  for  another  crime.*— 
In  the  absence  of  a  compact  between  the 
states,  a  fugitive,  extradited  for  one  crime, 
may,  after  discharge,  and  before  he  is  allowed 
to  return,  be  arrested  and  tried  for  another 
crime.     Slate  v.  Stewart,  50  R.  388. 

Where  one  commits  a  felony  in  Michigan, 
and  voluntarily  comes  into  Indiana,  and  is 
arrested  for  a  felony  committed  there,  and  a 
warrant  for  his  arrest,  issued  on  a  requisition 
from  Michigan,  is  received  by  the  officer  de- 
taining him,  but  the  accused,  escaping,  flees 
to  Ohio,  whence  he  is  returned  to  Indiana 
upon  requisition,  upon  the  failure  of  the 
prosecution  against  him  in  Indiana,  he  may 
be  surrendered  to  the  authorities  of  Michi- 
gan on  the  requisition  from  that  state.  Hack- 
ney v.  Welsh,  57  R.  101. 

18.  Review  on  habeas  corpus,  t— A 
person  arrested  as  a  fugitive  from  justice  on  a 
warrant  issued  by  the  governor  of  Alabama, 
in  pursuance  of  a  requisition  by  the  governor 
of  Pennsylvania,  based  on  an  indictment  f  onnd 
in  that  state,  for  false  pretenses,  may  show, 
on  habeas  corpus,  that  he  was  not  in  the 
state  of  Pennsylvania  at  the  time  the  offense 
is  alleged  to  have  been  committed,  and  has 
never  been  there  since;  that  the  goods  in 
question  were  obtained  by  purchase  from  an 
ageut  of  the  proseontor  in  the  state  of  New 
York,  to  whom  the  false  representations,  if 
any,  were  made;  and  that  he  has  never  fled 
horn  the  state  of  Pennsylvania,  and  was 
therefore  not  a  fugitive  from  justice.  In  re 
Mohr,  49  R.  63. 

EXTRINSIC  EVIDENCE. 

Explaining  receipt  by,  see  Receipts,  3. 
Resorting  to,  in  construing  deed,  see  Duds, 

60. 
Resorting   to,  in  construing    statutes,    see 

Statutes,  40. 
Resorting  to,  in  construing  wills,  see  Wills, 

72. 
When  looked  to  in  construing  contract,  see 

Contracts,  66. 

*  Fugitive,  when  liable  for  other  offenses  after 
extradition,  see  note,  57  D.  400. 

f  See  note  on  Jurbdictiou,  and  what  will  be 
tone  into  on  habeas  corpus  in  extradition  cases, 
WO.  &J4-396. 
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Contributory  negligence,  when  question  ot* 
see  Negligence,  82. 

Mistakes  of,  when  relieved  against,  tee  Mis- 
take, 5. 

Mixed  questions  of  law  and,  see  Trial,  72. 

Negligence,  when  question  of,  see  Negli- 
gence, 19. 

Questions  of,  in  slander,  see  Slander,  40. 
|  Questions  of,  for  the  jury,  generally,  mm 
Trial,  71. 

FACTORS. 

[Includes  the  rights,  powers,  duties,  and  lfabffr 
Itfes  of  factors  intrusted  with  property  to  sell, 
both  as  towards  their  principals,  and  towards 
third  persons  dealing  with  them.  The  law  of 
agency*  generally,  and  of  brokers,  will  be  found 
under  those  titles.] 

1.  Who  are  factors.*  —  Factors  are 
those  appointed  to  do  a  particular  business 
in  the  name  of  another,  and  not  in  their 
own.      Ward  v.  Brandt,  13  D.  352. 

Where  the  owner  of  goods  delivers  them 
to  another  for  sale  or  exchange,  under  a 
written  contract, by  which  the  latter  is  to  be 
oharged  with  them,  and  credited  with  pay- 
ments made  from  time  to  time,  and  is  to  sell 
in  his  own  name,  but  the  property  in  the 
goods  and  their  proceeds  is  to  remain  in  the 
owner  and  subject  to  his  order,  the  trans- 
action is  not  a  sale  so  as  to  subject  the 
goods,  or  their  proceeds,  to  attachment  by 
creditors  of  the  party  so  receiving;  them, 
but  the  latter  is  merely  a  factor.  Blood  v. 
Palmer,  26  D.  547. 

Where  one  receiving  goods  has  an  option 
to  return  the  identical  goods,  or  others  equiv- 
alent, he  is  a  purchaser,  and  not  a  bailee. 
lb. 

This  rule  does  not  apply  to  factors  and 
agents,  who  act  throughout  for  their  princi- 
pals.    76. 

8.  Their  powers  and  duties,  gener- 
ally. —  A  factor  cannot  bind  his  principal 
by  submitting  to  arbitration  a  claim  for 
damages  arising  ont  of  an  alleged  breach  of 
an  implied  warranty  of  the  quality  of  the 
thing  sold.     Carnochan  v.  Qould,  19  D.  668. 

A  consignee  whose  open  policy  covers 
property  of  his  consignor  is  agent  of  the 
latter  with  reference  to  the  insurance,  and 
authorized  to  receive  payment  of  the  amount 
due  his  principal  on  the  policy.  Ballard  v. 
Merchants9  Ins.  Co.,  29  D.  444. 

The  authority  of  factors  and  brokers  act- 
ing in  the  line  of  their  employment  cannot 
be  limited  by  private  instructions  not  known 
to  the  party  dealing  with  them.  Lobdett  v. 
Baker,  35  D.  358. 

A  factor  who  does  not  accept  the  terms  on 
which  a  consignment  to  him  is  made  cannot 
resist  such  other  disposal  of  the  goods  as  the 
consignor  may  make.  Winter  v.  Coit,  57  D. 
522. 

*  See  monographic  note  on  who  are.  and  the 
duties  and  liabilities  of  factors,  6s  D.  1S8-17L 
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Factor  is  to  sell  for  fair  value  or  market 
price  in  the  absence  of  special  directions,  and 
if  he  sella  or  falsely  accounts  at  an  under- 
price,  he  is  liable  to  make  additional  com- 
pensation for  the  property.  Bigekno  r. 
Walker,  68  D.  156. 

Where  goods  are  consigned  to  a  commis- 
sion merchant  to  be  sold,  withont  any  restric- 
tions, and  with  instructions  to  the  factor  to 
deal  with  the  goods  as  his  own,  and  after 
they  are  received  the  market  price  falls  very 
low,  the  commission  merchant  may  go 
ahead  and  sell  the  goods,  and  he  is  under  no 
obligation  to  notify  the  consignor  before 
making  sales.     Adam*  v.  Oapron,  83  D.  666. 

8.  Oare  and  diligence  required.*  — 
A  factor  causing  a  loss  to  his  principal  by 
want  of  diligence  is  bound  to  make  it  good. 
Folsom  ▼.  Mussey,  23  D.  622. 

A  consignee  is  bound  to  the  same  degree 
of  care  and  diligence,  in  conducting  the 
business  of  the  consignor,  which  a  prudent 
man  would  exercise  in  the  management  of 
his  own  affairs,  and  is  liable  to  the  consignor 
in  case  of  negligence.  Deshlery.  Beer*,  83 
D.  274. 

Demand  before  suit  by  a  consignor  to  en- 
force the  liability  of  a  consignee  for  neg- 
ligence seems  to  be  necessary,  unless  the 
consignee  unreasonably  delays  advising  the 
consignor  of  his  action,  or  denies  the  latter's 
right  in  the  premises.     Ih. 

The  paramount  and  vital  principle  between 
the  principal  and  factor  is  good  faith;  all 
departures  from  it  are  esteemed  frauds  upon 
the  confidence  imposed.  Keighler  v.  8avoge 
Mfg.  Co.,  71  D.  600. 

There  is  an  implied  agreement  that  com- 
mission merchants  will  store  in  a  safe  man- 
ner, and  sell  to  the  best  advantage,  goods 
consigned  to  them,  upon  payment  of  a  fair 
consideration  for  their  services.  Vincent  v. 
Rather,  98  D.  616. 

The  appointment  of  agents  of  known  abil- 
ity to  make  a  collection  is  prima  /ode  evi- 
dence of  due  dilgence,  ana  the  consignor 
mast  afterward  prove  negligence  to  hold  the 
representatives  of  the  factor  liable.  MoCon- 
mco  v.  Curvm,  1  D.  640. 

4.  Duty  to  follow  instructions,  t  — 
A  factor  is  not  justified  in  selling  at  a  price 
below  that  fixed  by  his  principal,  from  the 
single  fact  that  he  has  made  advances  on  the 
property.  George  v.  McNeill,  26  D.  498. 
until  he  has  demanded  repayment  of  them 
from  his  principal.  Blot  v.  Bokeau,  61  D. 
345. 

Factor  who  wrongfully  sells  goods  of  his 
principal  below  the  price  limited  in  his  in- 
structions is  presumptively  liable  for  dam- 
ages, as  if  the  limited  price  were  the  true 

*  Factor's  dotv  to  act  In  good  faith,  with  rea- 
sonable care  and  diligence,  etc.,  see  note,  58  D. 
lou.  161. 

t  Factor's  dntr  to  obey  instructions,  see  note. 


value  of  the  goods;  but  evidence  that  the 
limited  price  could  not  have  been  realised, 
and  that  the  market  value  at  the  time  of 
sale,  and  after,  was  less  than  that  price,  is 
competent  to  reduce  the  recovery  to  such 
market  value,  with  interest.     lb. 

5.  liability  for  breach  of  instruc- 
tions. —  A  factor  who  accepts  a  consign- 
ment accompanied  by  instructions  to  "  sell 
on  arrival,"  is  bound  to  do  so;  and  if  he 
postpones  selling,  he  will  be  liable  for  any 
loss  sustained  through  a  fall  in  prices. 
tihans  v.  Root,  67  D.  612. 

If  the  factor  or  agent  having  sold  goods 
belonging  to  his  principal  be  ordered  by 
him  not  to  deliver  them  to  the  buyer,  while 
they  are  still  in  transitu,  there  being  doubts 
as  to  the  buyer's  solvency,  and  the  factor 
delivers  them  notwithstanding  suoh  order, 
and  without  receiving  security,  he  will  be 
responsible  to  the  principal  for  the  loss  bus* 
tained  by  reason  of  the  buyer's  insolvency. 
HowaU  v.  Davis,  7  D.  681. 

A  factor  with  orders  not  to  sell  below  a 
certain  price  is  not  liable  for  a  sale  at  a 
lower  price,  where  a  higher  price  than  that 
at  which  the  sale  was  made  could  not  have 
been  obtained  at  any  time  between  the  time 
of  sale  and  inception  of  the  suit,  and  if,  in 
addition,  the  sale  made  was  rather  to  the 
advantage  than  to  the  detriment  of  the  prin- 
cipal    George  v.  McNeill,  26  D.  498. 

M.  shipped  cotton  to  his  factor,  with  in- 
structions not  to  sell  it  at  less  than  eighteen 
cents  a  ponnd.  The  factor  sold  it  for  less 
than  that  rate,  and  immediately  informed 
M.,  who  then  made  no  objection,  but  drew 
the  entire  proceeds  of  the  sale.  Held,  that 
M.  ratified  the  unauthorized  sale,  and  could 
not  recover  against  the  factor  for  loss  suf- 
fered thereby.     Meyer  v.  Morgan,  24  R.  617. 

A  factor  has  entire  discretion  as  to  time, 
price,  and  place  of  sale,  and  is  not  even 
limited  by  positive  instructions,  where  he 
has  made  advances  upon  consignments, 
and  the  disposal  thereof  becomes  necessary 
to  protect  himself  against  loss.  But  if  in- 
tended to  be  relied  upon  as  a  defense,  such 
necessity  should  be  properly  pleaded,  and  the 
onus  of  proof  would  rest  upon  the  defendant 
to  show  such  necessity.  PhUUps  v.  Scott,  97 
D.  369. 

6.  Title  to  goods  as  between  factor 
and  principal-  —  Whenever  the  property 
of  the  principal  can  be  specifically  distin- 
guished from  that  of  the  factor,  the  right  of 
the  former  is  superior  to  the  possession  of 
the  latter;  and  the  principal  can  maintain 
this  right  against  the  creditors  of  the  factor. 
Price  v.  Ralston,  1  D.  260. 

A  consignment  of  goods  by  a  bill  of  lading 
does  not  vest  property  in  the  consignee, 
where,  without  any  special  contract,  it  is 
consigned  to  him  as  a  factor  to  sell,  and  with 
the  proceeds  to  pay  a  sum  due  him,  if  the 
property  is  seized  under  attachment  against 
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the  consignor  before  it  reaches  the  consignee. 
Bonner  v.  Marsh,  48  D.  754. 

A  factor  does  not  acquire  any  interest  in 
goods  consigned  to  him,  from  the  fact  that 
the  consignor  delivers  them  to  a  carrier  ad- 
dressed to  the  factor,  and  takes  a  receipt  or 
bill  of  lading  for  them  expressing  that  they 
are  to  be  delivered  to  the  factor.  Until 
either  the  merchandise  or  the  receipt  or  bill 
is  delivered  to  the  factor,  the"  consignor,  if 
be  is  the  general  owner,  can  sell,  mortgage, 
or  pledge  them  to  a  third  person,  by  a  trans- 
fer of  the  receipt  or  bill,  notwithstanding  he 
is  indebted  to  the  factor  for  advances  for  for- 
mer consignments.  Bank  of  Roc/icster  v. 
Jones,  55  D.  290. 

A  factor's  interest  in  goods  consigned  is 
conditional  on  acceptance  of  draft  drawn  on 
him  by  the  consignor  and  general  owner, 
notwithstanding  the  latter  s  indebtedness  to 
the  factor,  where  a  bank  discounts  such  draft 
on  security  of  the  carrier  s  receipt,  with  the 
understanding  that  if  the  draft  is  not  ac- 
cepted, the  bank  could  take  the  goods  and 
sell  them,  but  if  accepted,  the  factor  was  to 
have  the  goods,  and  the  bank  would  look  to 
hinwfor  payment;  and  the  bank  holds  the 
goods  in  trust,  or,  it  seems,  by  way  of  mort- 
gage or  pledge.     lb. 

A  factor  is  a  trustee  for  the  principal  so 
long  as  he  retains  the  property  or  its  repre- 
sentative in  his  Lands.  Fahnestock  v.  Bailey, 
77  D.  161. 

Assignees  of  a  factor  take  the  principal's 
property  subject  to  the  same  trust  under 
which  the  factor  held  it.  They  can  defeat 
the  trust  only  by  turning  the  property  into 
money,  and  paying  it  away  in  their  repre- 
sentative capacity  before  notice  of  the  claim 
of  the  principal,     lb. 

A  sale  of  property  by  the  factor's  assignee 
gives  title  to  the  purchaser,  unless  he  had 
notice  of  the  principal's  claim.     lb, 

A  factor  cannot  deliver  his  principal's 
goods  in  satisfaction  of  his  own  debt  so  as  to 
pass  title,  though  the  accounts  between  the 
factor  and  principal  may  be  in  the  factor's 
favor.  Benny  v.  Pegram,  59  D.  298;  Benny 
v.  Rhodes,  59  D.  293. 

A  factor,  in  order  to  pass  title  of  his  prin- 
cipal, must  sell  the  property  according  to 
the  usages  of  trade.  Benny  v.  Rhode*,  59  D. 
293. 

A  factor  cannot  deliver  goods  of  his  prin- 
cipal in  satisfaction  of  his  own  debt,  or  sell 
them  in  an  irregular  manner,  so  as  to  pass 
the  title,  though  he  have  a  lien  on  the  goods 
for  his  advances.     lb. 

Where  a  factor  has  delivered  the  goods  of 
his  principal  in  satisfaction  of  his  own  debt, 
although  the  factor  has  accepted  and  paid  a 
bill  of  the  principal  drawn  on  account  of  the 
consignment,  which  exceeds  in  amount  the 
value  of  the  goods  delivered,  and  there  has 
been  no  appropriation  of  that  payment  to 
any  particular  items  of  the  account  between 


the  principal  and  factor,  nevertheless  that 
amount  will  not  be  appropriated  to  payment 
for  the  goods  so  delivered  by  the  factor.  lb, 
A  creditor  of  a  factor  acquires  no  title  to 
goods  of  the  principal  delivered  to  him  in 
payment  of  factor's  debt,  unless  the  princi- 
pal has  received  payment  for  the  whole  con- 
signment from  which  the  goods  so  delivered 
are  taken,  or  has  ratified  the  factor's  act.  fb. 

7.  Title  of  factor  who  has  made  ad- 
vances. —  Plaintiff,  a  merchant  in  St.  Louis, 
and  another  merchant  in  New  Orleans,  were 
transacting  business  together  as  factors,  and 
making  reciprocal  shipments,  the  proceeds 
of  which  were  to  be  carried  to  general  ac- 
count. This  arrangement  was  to  last  indefi- 
nitely, and  plaintiff  was  to  mike  advances 
within  the  limit  of  a  general  letter  of  credit, 
authorizing  the  consignor  to  draw  on  the 
consignee  lor  three  fourths  of  the  value  of 
the  shipment  made.  In  the  course  of  busi- 
ness, ten  thousand  dollars  was  due  plaintiff, 
when  the  other  merchant  consigned  him 
goods  delivered  on  board  a  boat  bound  for 
St.  Louis,  and  sent  plaintiff  a  bill  of  lading 
for  the  same,  in  which  he  was  named  as  con- 
signee. At  the  same  time,  the  consignor 
drew  on  plaintiff  against  this  shipment,  and 
transferred  the  bill  to  a  banker,  who  ad- 
vanced him  part  of  the  money  on  it  Two 
days  after  plaintiff  received  the  bill  of  lad- 
ing, a  creditor  of  the  consignor  attached  the 
goods  m  transitu.  Plaintiff  then  commenced 
this  suit,  and  replevied  the  goods  in  the 
hands  of  the  sheriff,  and  after  suit  begun  on 
the  bill  of  exchange,  paid  it.  Held,  that  the 
right  to  the  goods  was  in  plaintiff  that  their 
delivery  to  the  carrier  might  be  considered 
as  a  delivery  to  him;  that  they  might  be  con- 
sidered as  paid  for  in  advance,  and  that  the 
right  to  stoppage  in  transitu  did  not  exist. 
ValUv.  Cmv,  88  D.  161. 

8.  Power  to  sell  on  credit,  generally. 
— When  a  factor  receives  no  orders  to  the  con- 
trary, he  may  sell  on  the  customary  credit 
of  the  place.  McConnico  v.  Curzen,  1  D.  540. 
Provided  he  does  not  unreasonably  extend 
the  term  of  credit,  and  uses  dne  diligence  to 
ascertain  the  solvency  of  the  purchaser.  Van 
Aim  ▼.  Vandcrpool,  5  D.  192.  And  if  the 
purchaser  afterward  becomes  insolvent,  the 
factor  is  not  chargeable  with  the  loss.  James 
v.  McCredie,  1  D.  617;  Qreely  v.  Bartlett,  10 
D.  54. 

A  credit  sale  by  a  consignee  of  goods, 
with  power  to  sell,  but  without  authority  to 
sell  on  credit,  will  be  considered  with  re- 
gard to  the  rights  of  the  consignor  as  hav- 
ing been  for  cash,  and  the  consignee  is  liable 
to  the  consignor  as  for  money  had  and  re- 
ceived. Johnson  v.  ToUen,  58  D.  412;  Bliss 
v.  ArnoH.  30  D.  467. 

9.  Effect  of  usage  on  validity  of 
sales.*  —  Where  it  was  the  usage  at  a  par- 

*  Manner,  time,  end  place  of  sales  by  factors, 
see  note,  58  D.  ltt,lfi* 
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tieaUr  place  for  a  factor  to  sell  011  credit, 
and  one  having  had  goods  consigned  to  him 
■old  oo  three  months'  credit,  taking  in  pay- 
ment the  purchaser's  promissory  note  to 
himself,  and  the  purchaser  afterwards  be- 
came bankrupt,  —  fold*  that  the  factor  was 
not  liable  for  the  value  of  the  goods  sold. 
Qoodenow  v.  Tyler,  5  D.  22. 

A  usage  to  be  good  must  be  -reasonable, 
and  no  usage  will  warrant  a  factor  in  depart- 
ing from  the  positive  instructions  of  his 
principal.  Hence,  where  a  factor,  being  in- 
structed to  sell  for  cash,  permits  a  purchaser 
to  take  away  goods  without  paying  for  them, 
and  the  purchaser  absconds,  the  factor  is 
liable,  and  cannot  defend  himself  on  the 
ground  of  a  usage  among  factors  allowing 
purchasers  a  week  to  make  payment.  Barks- 
dale  v.  Brown,  9  D.  720. 

A  custom  or  usage  among  factors,  to  mix 
in  one  parcel  the  goods  of  different  consign- 
ors, ana  upon  a  sale  of  the  same  to  charge 
the  purchaser  with  the  same,  and  in  some 
cases  to  take  negotiable  notes  therefor,  and 
negotiate  the  same  as  their  own  property, 
and  in  case  of  the  failure  of  the  purchaser 
to  charge  the  consignor  with  the  debt  as  a 
bad  debt, — held,  not  to  prevent  a  recovery  by 
a  consignor  who  could  trace  his  goods,  or 
the  proceeds  thereof,  in  the  hands  of  the 
factor  or  his  trustee.  Chesterfield  Mfg.  Co. 
t.  Dehon,  16  D.  367. 

A  usage  among  commission  merchants 
that  a  sale  on  a  credit  of  from  a  week  to  ten 
days  shall  be  considered  a  cash  sale  does 
not  affect  their  customers  who  have  in- 
trusted to  them  goods  for  cash  sale.  Bliss  v. 
Arnold,  30  D.  467. 

A  cash  sale  means  one  where  the  money 
b  paid  upon  delivery  of  the  property.     lb. 

Where  a  consignment  is  made  to  a  factor 
for  sale,  without  instructions,  and  in  the 
absence  of  an  established  usage  to  the  con- 
trary, it  may  be  presumed  that  the  produce 
is  intended  to  be  sold  at  the  place  of  resi- 
dence of  the  factor.  Any  usage  to  the  con- 
trary, to  be  of  any  avail,  ought  to  be  so 
general  and  well  established  that  it  may  be 
presumed  to  have  entered  into  the  contract, 
or  to  have  been  actually  brought  to  the 
knowledge  of  the  principal.  Pldltips  v.  Scolt, 
97  D.  36U 

10.  Pledges  of  goods  by  factor.*  —  A 
factor  cannot  pledge  as  security  for  his  indi- 
vidual debt  the  goods  of  his  principal  con- 
signed to  him  for  sale.  This  rnle  applies, 
not  only  to  a  technical  factor  whose  only 
business  is  to  sell  goods  consigned  to  him, 
but  also  to  a  factor  who,  at  the  same  time, 
does  business  on  his  own  account.  {Hutch- 
inson  v.  Bours,  6  Gal.  385,  GUdden  v.  Lucas, 
7  CaL  26,  and  Horr  v.  Barker,  70  D.  791, 
limiting  the  rule  to  a  technical  factor,  over- 
ruled.)  Wright  v.  Solomon,  79  D.  196. 

•  Power  of  factor  to  pledge,  at  common  law 
and  under  •'factors'  acta,"  see  note,  58  D.  168-166. 


A  factor  eannot  pledge  or  give  in  payment 
of  his  own  debt  property  intrusted  to  him 
to  be  disposed  of  by  sale  for  his  principal 
Miller  v.  Schneider,  92  D.  535;  MtCreary  v. 
Oaines,  40  R.  818;  First  NaL  Bank  v.  Nel- 
son, 95  D.  400.  And  the  party  receiving  such 
a  pledge,  and  advancing  his  money,  acquires 
no  title  as  against  the  principal;  nor  is  it 
material  in  such  a  case  whether  the  pledgee 
knew  that  he  was  dealing  with  a  factor  or 
not  BoU  v.  McCoy,  56  D.  223.  But  it  is 
equally  clear  that  when  a  consignee,  acting 
within  the  scope  of  his  authority,  employs 
a  subagent  to  carry  that  authority  into  ex- 
ecution, as  by  selling  goods  consigned  to 
him,  or  doing  any  other  act  within  that 
authority,  that  such  subagent  has  a  lien  on 
the  goods  upon  which  he  ha*  made  advances 
for  the  purposes  of  a  sale.  Bowie  v.  Napier, 
10  D.  641. 

A  delivery  of  goods  to  a  merchant  engaged 
in  the  sale  of  similar  articles  is  such  evidence 
of  the  bestowal  of  the  right  to  dispose  of  the 
same  as  to  protect  the  purchaser  from  the 
possessor.  Bat  the  authority  to  pledge  oan- 
not  be  inferred  from  possession  in  such  case; 
for  to  pledge  is  a  special  transaction,  outside 
of  the  usual  course  of  business,  and  conse- 
quently outside  of  the  protection  extended 
to  ordinary  transactions  of  oommeree.  Wright 
v.  Solomon,  79  D.  196. 

A  factor  cannot  disaffirm  his  own  tortious 
act  in  pledging  the  goods  of  his  principal; 
the  violation  of  his  authority  is  injurious  to 
the  principal  alone,  and  he  may  ratify  or 
confirm  the  act,  at  his  pleasure;  but  the  fac- 
tor is  estopped  by  his  act,  and  cannot  be  al- 
lowed to  allege  his  own  violation  of  author* 
ity  to  set  aside  the  transfer  or  to  recover  the 
goods.     BoU  v.  McCoy,  56  D.  223. 

A  factor  pledging  goods  without  authority 
cannot  subsequently  sell  goods  and  enable 
the  vendees  to  set  aside  the  contract  of  pledge, 
where  the  contract  of  pledge  has  not  been 
disaffirmed  by  the  principal;  and  as  between 
the  pledgee  and  the  vendee,  the  pledgee  has 
the  better  title,     lb. 

A  principal's  receiving  money  arising  from 
sale  of  goods  by  his  factor,  the  factor  having 
previously  pledged  the  goods  without  author- 
ity to  the  plaintiff,  will  not  be  regarded  as  a 
confirmation  of  the  sale  and  as  a  disaffirm* 
ance  of  the  pledge,  if  the  principal  was  igno- 
rant of  the  source  from  which  the  money 
came  at  the  time  he  received  it.     lb. 

1 1.  Questions  between  principal  and 
factor.  —  1.  Relative  rig/Us,  generally. — A 
principal  is  not  bound  to  give  special  direc- 
tions to  his  factor  as  to  the  collection  of  a 
note  taken  by  the  latter  for  goods  sold  for 
his  principal.     Folsom  v.  Mussey,  23  D.  522. 

A  priucipal  is  obliged  to  reimburse  his  fac- 
tor for  expenses  incurred  in  his  business,  and 
is  not  bound  to  make  any  express  promise  to 
that  effect  before  the  factor  is  called  on  to 
act.     lb. 
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A  factor  is  not  liable  for  a  failure  to  collect 
the  amount  of  a  purchaser's  note  taken  by 
him,  where  it  was  agreed  between  him  and 
his  principal  that  he  should  be  liable  for  ac- 
tual collections,  unless  he  has  become  a  guar- 
antor of  it,  or  has  been  guilty  of  negligence. 
lb. 

A  factor  who  takes  notes  in  his  own  name 
for  goods  of  his  principal,  and  discounts  them 
for  his  own  accommodation,  makes  them  his 
own,  and  will  be  liable  to  the  principal  for 
the  amount  of  the  sales,  in  the  event  of  the 
insolvency  of  the  purchaser.  Myers  v.  En- 
iriken,  40  D.  538. 

Commission  merchants  having  a  lien  upon 
moneys  received  as  proceeds  of  goods  con- 
signed to  them  for  sale,  to  secure  themselves 
against  loss  upon  acceptances  and  indorse- 
ments for  the  consignors,  may  mingle  such 
moneys  with  other  funds  in  their  hands  with- 
out being  guilty  of  misappropriating  it;  and 
where  they  have  done  so,  the  subsequent  as- 
signment of  their  estate  in  insolvency  will 
not  enable  the  consignors  to  maintain  an 
action  against  them  therefor  during  the  con- 
tinuance of  their  liability  upon  the  accept- 
ances and  indorsements,  rail  v.  Durant, 
83  D.  695. 

A  factor  cannot  unite  opposite  characters 
of  buyer  and  seller  unless  this  relation  with 
his  principal  has  been  dissolved,  or  there  is 
a  deliberate  agreement  between  them  to  that 
effect.  Keighler  v.  Savage  Mfg.  Co.  71  D. 
600. 

As  between  principal  and  factor,  law  pro- 
hibits factor  from  purchasing  on  his  own 
account  that  which  his  duty  or  trust  re- 
quires him  to  sell  on  the  account  of  his  prin- 
cipal, nor  can  he  purchase  on  account  of  his 
principal  that  which  he  sells  on  his  own.    lb. 

2.  Pleading  and  evidence  in  actions  against 
/actors.  —  A  principal  who  sues  his  factor  on 
an  indebitatus  assumpsit  and  on  an  inshnul 
computassent  may  amend  his  complaint  by 
declaring  against  the  defendant  as  a  simple 
factor,  and  likewise  as  a  factor  under  a  del 
credere  commission.  Swan  v.  Nesmith,  19  D. 
282. 

A  factor's  retainer  may  be  proved  by  oral 
testimony  in  a  suit  against  him  to  recover 
the  proceeds  of  a  sale,  and  it  is  immaterial 
whether  a  retainer  is  proved  at  all,  when 
letters  written  by  him  show  that  he  received 
and  sold  the  property.  Deshler  v.  Beers,  83 
D.  274.  1 

If  a  factor  asserts  that  a  balance  against 
him  is  due  to  losses  for  which  he  is  not  re- 
sponsible, the  burden  of  proof  is  on  him. 
JMcOraft  v.  Rugee,  50  R.  378. 

3.  Damages.  —  A  shipper  who  agrees  to  ac- 
cept two  per  cent  for  exchange  upon  the  net 
amount  of  sales  made  by  his  agent  at  a  dis- 
tant place  is  not  entitled  to  take  advantage 
of  the  fluctuations  in  the  price  of  exchange 
between  such  place  and  the  point  of  ship- 
ment,   Bali  t,  Bank  of  Alabama,  42  D.  649. 


Whether  the  principal  is  entitled  to  the 
highest  market  value  down  to  the  time  of 
the  trial,  or  only  to  the  commencement  of 
the  action,  for  a  wrongful  sale  of  goods  by  his 
factor,  quasre.    Blot  v.  Boiceau,  51  D.  345. 

12.  Bights  of  principal  as  towards 
persons  dealing  with  factor.* — 1.  In 
general  —  Either  the  principal  or  the  factor 
may  sue  for  the  price  of  goods  sold  by  the 
latter,  though  the  principal's  name  was  not 
disclosed,     llsley  v.  Merriam,  54  D.  721. 

A  sale  by  a  factor  creates  a  contract  be- 
tween the  owner  and  the  purchaser,  and 
payment  may  be  made  to  the  owner  against 
the  orders  of  the  factor.  Accordingly,  when 
the  captain  of  a  stranded  vessel  employed 
auctioneers  to  sell  the  cargo  saved,  which 
they  did,  and,  contrary  to  his  directions, 
paid  the  proceeds  to  the  owners,  reserving 
the  amount  due  the  captain  for  freight, 
such  payment  was  held  good.  Golden  v. 
Levy,  6  D.  555. 

A  sale  by  a  factor  creates  a  contract  be- 
tween the  owner  and  the  buyer,  and  if  on 
credit,  the  buyer  may  not  pay  the  factor 
after  notice  from  the  owner,  except  where 
the  factor  sells  in  his  own  name,  and  is  re- 
sponsible to  the  owner  for  the  price, 
whether  collected  or  not;  or  where  he  sells 
to  his  own  creditor,  there  being  mutual 
dealings  between  them.  Kelley  v.  Munson, 
5  D.  47. 

The  lien  of  a  factor  is  a  personal  privilege, 
and  cannot  be  set  up  by  a  third  person  as  a 
defense  to  an  action  by  the  principal.  HoUf 
v.  Huggeford,  19  D.  303. 

An  assignees'  sale  of  a  factor's  property, 
and  payment  of  the  proceeds  according  to 
the  terms  and  upon  the  trusts  of  the  assign- 
ment under  which  they  received  it,  before 
notice  of  any  claim  of  the  factor's  principal, 
relieves  the  assignees  from  liability  for  the 

Property  or  its  value.     Falmcstock  v.  Bailey, 
7  D.  161. 

If  a  factor  sells  his  own  goods  and  hie 
principal's  for  a  gross  sum,  the  principal 
cannot  recover  of  the  purchaser  for  his  own 
goods.     Roosevelt  v.  Doherty,  37  R.  356. 

2.  Illustrations.  —  A  foreign  factor  sold 
merchandise  to  the  defendant  in  his  own 
name,  and  without  disclosing  his  principal, 
and  received  his  own  check  in  part  payment 
therefor.  Held,  in  an  action  by  the  princi- 
pal to  recover  the  price  of  the  merchandise 
thus  sold,  that,  in  the  absence  of  proof  that 
the  defendant  knew  of  the  representative 
character  of  the  factor,  the  principal  could 
not  recover.     Traitb  v.  MUlilsen,  2  R.  14. 

Plaintiffs,  del  credere  agents  of  S.  &  Sons 
for  the  sale  of  the  "Simpson  prints,"  con- 
signed some  of  the  goods  to  Q.  O.  ft  Co., 
commission  merchants  la  a  neighboring 
city,  to  be  sold.  O.  O.  &  Co.  made  sales  to 
defendants  in  their  own  name,  and,  before 

*  Suits  by  factors  and  principals  against  thir4 
persons,  see  note,  56 1>.  lie. 
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receiving  payment,  failed;  wherenpon  plain- 
tiffs  notified  defendants  to  pay  the  amount 
of  sales  to  them,  and  not  to  G.  0.  &  Co. 
Upon  defendants  refusing  to  recognize  their 
claim,  plaintiffs  brought  suit*  Held,  that 
they  could  maintain  the  action,  and  that 
defendants  could  not  set  off  a  claim  against 
6.  0.  &  Co.  originating  before  the  sale  of 
the  goods.     Miller  v.  Lea,  6  R.  417. 

Plaintiff  sent  cotton  to  his  agent,  with 
directions  to  forward  it  to  defendants,  who 
were  commission  merchants,  to  be  sold  on 
plaintiff's  account.  The  agent  shipped  it  to 
defendants  in  his  own  name  and  as  his  prop- 
erty,  and  they  sold  it  according  to  his  in- 
structions, and  remitted  the  proceeds  to 
him.  The  defendants  acted  in  good  faith, 
and  without  knowledge  of  plaintiff's  title. 
Held,  that  defendants  were  not  liable  to 
plaintiff  for  a  conversion  of  the  cotton. 
Booth  t.  Turk,  24  R.  360. 

13.  Bight  of  principal  to  follow 
and  regain  possession  of  his  prop- 
erty.* —  The  principal  may  follow  his 
property  into  the  hands  of  the  factor,  or 
his  legal  representatives  or  assigns,  and  may 
claim  it,  whether  it  be  the  identical  prop- 
erty which  first  came  into  the  factor's  hands, 
or  other  property,  purchased  by  the  factor 
for  the  principal,  with  the  proceeds.  Fahne- 
lock  v.  Bailey,  77  D.  161. 

Persons  whose  goods  are  sold  by  their  fac- 
tors have  no  lien  on  the  debt  which  arises 
from  the  sale  in  case  the  proceeds  cannot  be 
identified  in  the  factor's  hands.  Ward  T. 
Brandt,  13  D.  352. 

Where  a  factor  sells  personalty  of  his 
principal,  and  subsequently  takes  it  back  at 
a  reduced  figure  on  account  of  a  defect,  and 
charges  the  same  to  his  principal,  the  latter 
has  sufficient  property  therein  to  maintain 
trespass  against  one  who  takes  it  from  the 
factor's  possession*  Holly  v.  Huggcford,  19 
D.  303. 

Where  goods  were  intrusted  to  a  mer- 
chandise broker  to  sell,  not  below  a  fixed 
price,  and  to  deliver  them  and  receive  pay- 
ment, and  he  deposited  them,  in  accordance 
with  a  usage,  with  a  commission  merchant, 
connected  with  an  auctioneer,  taking  his 
notes  for  them,  and  some  of  them  were 
afterwards  sold  below  the  price  named,  — 
held,  that  the  deposit  bound  the  principal, 
and  that  he  could  not  bring  trover  for  the 
goods.  LaussaU  v.  Lippincolt,  9  D.  440. 
Compare  Dt  Wolf  v.  Gardner,  59  D.  165. 

14.  Factor's  lien  for  advances,  f — 
1.  General  principles.  —  A  factor  has  a  lien 
on  the  goods  of  his  principal  in  his  posses- 
sion for  a  general  balance  due  on  account. 
Patterson  v.  McGahey,  13  D.  298;  McKenzie 
v.  Nemwt,  38  D.  291;  Knapp  v.  Alvord,  40 
D.  241;  Martin  v.  Pope,  41  D.  66.    And  such 

*  Principal's  right  to  follow  goods  or  their  pro- 
ceeds, see  note,  «  D.  168, 17a 
t  Bee  note  on  the  factor's  lien,  £6  D.  107, 166. 


possession  is  notice  of  his  lien  to  creditors 
and  purchasers.  Strahom  v.  Union  Stock 
Yard  etc.  Co.,  92  D.  142. 

The  general  lien  of  factors  does  not  de- 
pend upon  express  contract,  but  rests  upon 
its  manifest  tendency  to  aid  the  interests  of 
trade  and  commerce.  It  is  presumed  to  ex- 
ist until  the  contrary  is  established.  Martin 
v.  Pope,  41  D.  66. 

A  factor  under  a  del  credere  commission 
has  a  lien  for  advances  made  on  goods  eon- 
signed  to  him,  and  delivered  to  another  to 
hold  for  him  in  that  character,  and  may 
maintain  replevin  against  the  bailee  for 
their  non-delivery.  Hoibrooh  v.  Wight,  36 
D.  607. 

Where  an  agent  or  factor  is  intrusted 
with  goods  to  sell,  and  pay  a  debt  of  his 
principal  with  the  proceeds,  he  has  only  a 
qualified  property  m  the  goods,  and  his 
executors,  after  his  death,  cannot  lawfully 
dispose  of  the  goods,  but  may  retain  them 
for  his  lien.     Gage  v.  Allison,  2  D.  682. 

The  legal  inference,  where  a  factor  makes 
advances,  is,  that  they  were  made  upon  the 
joint  credit  of  the  personal  security  of  the 
priucipal,  and  of  the  goods  and  money  that 
might  come  to  hand.  Factor  may  relin- 
quish either  without  affeoting  his  right  to 
look  to  the  other.     Martin  v.  Pope,  41  D.  66. 

The  lien  of  a  factor  is  a  personal  privilege 
which  is  not  transferable,  and  no  question 
upon  it  can  arise,  except  between  the  prin- 
cipal and  factor.  In  Maine,  this  principle 
has  been  adopted  in  relation  to  a  statute  lien. 
Ames  v.  Palmer,  66  D.  271. 

A  factor  has  no  lien  on  the  goods  of  the 
principal  when  the  balance  of  account  is 
against  the  factor,  and  the  factor's  advances 
will  be  presumed  to  have  been  in  liquidation 
of  such  balance.  McQrqft  v.  Bugte,  50  R. 
378. 

2.  When  the  Hen  attaches.  —The  liability 
of  a  factor  for  bills  indorsed  by  him  for  his 

Srincipal,  with  a  reasonable  apprehension  ol 
anger,  on  that  account  gives  him  a  lien  on 
other  bills  of  his  principal  in  his  hands,  and 
the  fact  of  his  receiving  a  commission  for  his 
indorsements  makes  no  difference.  Hodgson 
v.  Payson,  5  D.  439. 

A  factor  accepting  a  draft  on  the  faith  of 
goods  consigned  to  him  is  regarded  as  mak- 
ing an  advance  on  the  goods,  and  has  for  the 
amount  the  same  lien  or  privilege  as  though 
the  money  had  been  paid,  and  other  credi- 
tors who  have  no  privilege  cannot  take  the 
property  from  him  without  paying  the  ad- 
vances.    Lamftcth  v.  Turnbull,  39  D.  536. 

A  mere  agreement  to  ship  goods  in  satis- 
faction of  antecedent  advances  will  not  give 
the  factor  or  consignee  a  lien  upon  them  for 
his  general  balance  until  they  come  to  his 
actual  possession.  Desha  v.  Pope,  41  D.  76. 
S.  P.,  Winter  v.  Coit,  67  D.  522;  Strahom  v. 
Union  Stock  Yard  e\c  Co.,  92  D.  142;  Hods* 
t.  Kimball,  31  R.  158. 
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To  give  a  factor  a  lien  on  goods  consigned, 
but  not  actually  received,  the  consignment 
must  be  in  terms  to  the  factor,  and  as  against 
creditors  and  subsequent  purchasers,  he 
must  have  made  advances  or  acceptances 
upon  the  faith  of  it.  Davis  v.  Bradley*  65 
D.  226. 

A  forwarder  s  receipt,  stating  the  receipt 
of  certain  goods  for,  or  to  be  forwarded  to, 
the  factor,  is  a  consignment  in  terms  to  the 
factor  as  much  as  if  a  formal  bill  of  lading 
had  been  made  in  his  name  without  the 
word  "assigns,"  and,  in  connection  with  ad- 
vances and  acceptances  made  upon  the  faith 
of  the  consignment,  is  sufficient  to  give  the 
factor  a  lien  upon  such  goods/ though  not 
actually  received,     lb. 

Delivery  to  factor  of  a  shipping  receipt 
that  is  in  effect  a  consignment  or  bill  of  lad- 
ing  to  the  factor  is  a  symbolic  delivery  of 
the  goods  themselves,  and  entitles  him  to  a 
lien  thereon  for  advances,     lb. 

Where  goods  have  been  sold  on  commis- 
sion, nnder  an  agreement  between  the  con- 
signors and  commission  merchants  that  the 
latter  should  accept  the  drafts,  and  indorse 
the  notes  of  the  consignors,  who  would  con- 
tinue to  send  them  goods  to  be  sold  on  com- 
mission; that  such  commission  merchants 
should  pay  and  take  up  such  notes  and 
drafts  as  they  severally  matured,  using  for 
that  purpose  the  proceeds  of  the  sale  of  the 
goods;  and  that  if  such  proceeds  were  in- 
sufficient to  make  the  payments,  the  con- 
signors would  furnish  them  with  cash  to  the 
full  amount  of  the  deficiency,  —  the  com- 
mission merchants  have  a  lien  upon  all  the 
goods  consigned  to  them,  for  the  whole 
amount  of  existing  liabilities  incurred  by 
themselves  in  the  course  of  the  business  pur- 
sued by  the  parties  under  the  agreement, 
and  have  a  right  to  retain  the  proceeds  of 
the  sales  of  goods  to  meet  and  pay  these  lia- 
bilities as  the  several  debts  become  due.  or 
until  they  shall  otherwise  be  relieved  and 
discharged  therefrom.  Until  this  is  done, 
the  consignors  have  no  right  to  insist  upon 
payment  of  any  balance  directly  to  them- 
selves, and  can  maintain  no  action  to  recover 
it.      Vail  v.  Durant,  83  D.  695. 

A  consignment  to  one  to  whom  the  con- 
signor owes  a  balance  of  account  is  governed 
by  much  the  same  principle  as  where  ad- 
vances have  been  made  or  bills  accepted 
upon  the  shipment*  Where  it  appears  that 
the  shipment  was  made  to  cover  a  general 
balance  of  account,  and  there  is  nothing  in 
the  case  inconsistent  with  the  hypothesis,  a 
delivery  to  a  carrier  will  be  considered  as  a 
delivery  to  the  consignee.  Valie  v.  Cerre, 
88  D.  1C1. 

Acceptance  of  a  bill  of  exchange  drawn 
upon  the  consignee  upon  faith  of  a  consign- 
ment gives  the  consignee  such  a  property  in 
the  goods,  or  suoh  a  lien,  upon  them,  as  no 
sabsequent  aci  of  the  consignor  can  divest. 


Such  an  acceptance  is  held  to  be  an  adi 
upon  the  particular  shipment.     /&. 

Delivery  of  goods  to  a  carrier  by  the  con* 
signor  for  transportation  to  the  consignee  is 
a  sufficient  delivery,  and  the  lien  of  the  lat- 
ter for  advances  made  upon  the  goods  in 
anticipation  of  shipment  will  attach  as  soon 
as  the  goods  are  so  delivered.  Prince  ▼. 
Boston  etc  R.  R.  Co.,  100  D.  129. 

Possession  of  a  bill  of  lading  signed  by 
authority,  and  indorsed,  is  evidence  of  title. 
Even  if  the  bill  was  not  authorized,  yet  if 
the  goods  were  actually  sent  to  the  con- 
signee, his  lien  for  advances  will  attach.    To. 

3.  Enforcement  of  the  lien.  —  A  factor  may 

Erotect  himself  to  the  extent  of  his  advances 
y  selling  his  principal's  goods.  Benny  v. 
Rhodes,  59  D.  293.  Notwithstanding  the  ser- 
vice of  an  attachment,  sued  out  by  a  credi- 
tor of  the  consignor.  The  attaching  creditor 
cannot  arrest  a  sale  without  tendering  to  the 
factor  the  amount  of  his  advances.  Baugk 
v.  Kirhpatrick,  93  D.  675. 

The  owner  of  cotton  in  the  hands  of  his 
agent  sold  it,  and  the  agent,  at  his  direction, 
delivered  it  to  a  carrier,  taking  a  shipping 
receipt  in  the  name  of  the  principal,  condi- 
tioned for  the  delivery  of  the  cotton  to  the 
purchaser.  The  agent  retained  the  receipt, 
and  his  draft  on  the  purchaser  for  his  ad- 
vances to  the  owner  on  the  cotton  having 
been  refused,  he  demanded  and  received 
back  the  cotton  from  the  carrier.  Held,  that 
the  purchaser  could  recover  therefor  from 
the  carrier.  Owyn  v.  Richmond  etc  R.  R. 
Co.,  39  R.  708. 

15.  Personal  remedy  against  prin- 
cipal. —  Where  a  factor,  in  order  to  meet 
drafts  drawn  on  him  by  his  principal,  and 
accepted,  sells  the  goods  on  credit,  snd  takes 
a  note  payable  to  himself,  which  he  indorses 
and  sells  for  money,  and  the  maker's  insol- 
vency compels  the  factor  to  pay  the  note,  he 
may  recover  the  amount  from  his  principal. 
Greely  v.  Bartlett,  10  D.  54.  Compare  Adams 
v.  Capron,  83  D.  566. 

16.  Obligation  of  factor  with  del 
credere  commission.* — A  factor  who  sells 
under  a  del  credere  commission  is  absolutely 
liable  to  pay  the  price  for  which  the  goods 
were  sold,  when  the  credit  has  expired.  His 
contract  is  not  such  as  is  required  to  be  in 
writing  by  the  statute  of  frauds,  as  being  a 
promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another.  Wolff  v.  Koppel,  43 
D.  751;  Swan  v.  Nesmith,  19  D.  282. 

A  contract  by  a  factor  to  guarantee  his 
sale  for  a  premium  beyond  the  usual  rate  is 
a  contract  of  guaranty  of  the  solvency  of  his 
vendees,  and  not  of  the  worth  of  the  bills 
purchased  by  him,  and  remitted  in  payment. 
Sharp  v.  Emmet,  34  D.  554. 

A  del  credere  agent  collected  a  bill  of  goods 
due  his  principals  from  a   customer,   and 

*  8ee  note  on  del  oredsrs  factors,  £6  IX 17L 
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placed  the  amount  to  his  own  account  with 
his  bankers,  and  purchased  of  them  a  gold 
draft,  which  ho  caused  to  be  made  payable 
to  his  own  order  without  reference  to  his 
character  as  agent,  and,  after  indorsing  it  to 
his  principals  or  their  order,  transmitted  it 
to  them  in  payment  not  only  of  the  price  of 
the  goods  sola  to  the  customer,  but  also  of  a 
balance  due  from  himself.  The  draft  was 
dishonored  and  returned  to  the  agent,  who 
treated  the  loss  as  his  own,  and' promised  to 
send  another  draft,  and  in  the  mean  time 
unsuccessfully  solicited  payment  of  the  draft 
from  the  drawers  to  himself,  and  then  caused 
himself  to  be  made  a  preferred  creditor  to  | 
the  drawers,  who  had  failed.  In  an  action 
by  the  principals  against  the  agent,  to  re- 
cover the  amount  of  the  draft,  —held,  1. 
That  the  contract  resulting  from  the  del  cre- 
dere character  of  the  agent  was  not  entirely 
discharged  in  the  payment  of  the  money  by 
the  customer  to  the  agent;  2.  That  the  agent 
was  farther  liable,  after  the  receipt  of  the 
money,  either  by  virtue  of  the  del  credere 
commission,  or  by  his  indorsement  of  the 
draft,  although  he  had  used  ordinary  dili- 
gence in  transmitting  the  money;  3.  That 
the  promise  of  the  agent  to  assume  the  debt 
after  the  dishonor  of  the  draft  was  not  valid 
unless  he  had  full  knowledge  of  the  neglect 
of  his  principals  in  making  the  demand  and 
m  giving  notice  of  the  dishonor  of  the  draft; 
*.  The  relation  of  a  del  credere  agent  to  his 
principal  is  that  of  debtor  and  creditor,  and 
he  is  bound  absolutely  to  see  that  his  princi- 
pal is  paid.     Lewis  v.  Brehme,  3  R.  190. 

17.  Accounting:  by  factor.*  —  A 
pledgee  is  a  proper  party  to  call  a  factor 
to  account,  where  he  receives  the  goods  with 
the  understanding  that  he  should  dispose  of 
them  through  a  factor,  and  oredit  the  debtor 
with  the  amount  of  sales,  and  he  accordingly 
commits  them  to  a  factor,  from  whom  he 
takes  a  receipt  Bigelow  v.  Walker,  68  D. 
156. 

Accepting  the  final  account  of  a  factor, 
without  objection,  discharges  him  from  all 
farther  liability  to  account  for  sales  made  by 
him  on  a  credit,  the  proceeds  of  which  he 
has  not  collected.  Rion  v.  QiUy,  12  D. 
483. 

A  factor  must  keep  books  in  which  shall 
be  correctly  entered  the  transactions  on  ac- 
count of  his  principal;  and  the  latter  is  enti- 
tled to  a  correct  copy  of  the  entries,  including 
all  memoranda  connected  therewith.  If  the 
answer  is  ambiguous  in  this  respect,  an  ob- 
jection to  it  will  be  sustained.  KeigMer  v. 
8artyje  Mfg.  Co.,  71  D.  600. 

When  a  factor  has  rendered  his  account, 
which  has  been  settled  with  full  knowledge 
of  all  items  of  which  it  ie  composed,  without 
a  demand  for  the  names  of  purchasers,  he 
cannot,  in  the  absence  of  fraud  on  his  part, 

•Duty  to  account  to  principal,  see  note,  56  D. 
1*1, 162. 

2  A.  D.  &.-M 


be  compelled  to  furnish  such  names  after  any 
considerable  lapse  of  time.  The  demand  for 
names  should  have  been  made  at  the  time  of 
the  adjustment,  or  within  a  reasonable  time 
thereafter.     lb. 

A  faotor  is  not  required  to  keep  money, 
received  from  the  sale  of  goods  of  different 
consignors,  in  separate  and  distinct  parcels, 
but  may  mingle  it  all  in  one  mass,  and  with 
his  own  private  funds.  He  becomes  a  debtor 
to  his  principal,  and  is  liable  to  an  action  for 
a  balance  due,  after  rendition  of  account, 
without  any  previous  demand.  Vail  v.  Du- 
rante 83  D.  695. 

18.  When  factor  is  personally  liable 
to  third  parties.  —  Neither  trover  nor  an 
action  for  money  had  and  received  can  be 
maintained  against  a  consignee  of  goods,  or 
money  received  for  a  third  party,  with  in- 
structions to  deliver  them  to  him,  until  the 
consignee  does  some  act  by  which  he  binds 
himself  to  such  third  party;  without  such 
act  there  is  no  privity  of  contract  between 
them,  and  the  title  still  remained  in  the  con- 
signor.   Eichelberger  v.  Murdoch,  69  D.  140. 

To  render  a  factor  liable  for  conversion  of 
goods,  demand  must  be  made  while  the 
property  or  its  proceeds  are  in  his  hands,  or 
it  must  be  shown  that  he  had  notice  of  the 
owner's  rights,  or  of  the  want  of  title  of  the 
party  placing  the  goods  in  his  hands.  Roach 
v.  Turk,  24  R.  360. 

A  factor  who  sells  oil,  with  a  warranty  of 
quality,  without  designating  himself  as  agent, 
is  personally  liable  on  tne  warranty,  al- 
though he  had  settled  with  his  principal 
before  notice  of  the  breach,  and  although 
the  vendae  was  informed  before  action 
brought  that  the  factor  was  not  acting  for 
himself.     Hasting*  v.  Levering,  13  D.  420. 

A  draft  by  a  consignor  on  his  consignee,  for 
a  sum  payable  to  a  third  person  out  of  pro- 
ceeds of  goods  when  the  same  should  be  sold, 
is  a  specific  appropriation  to  the  use  of  the 
latter,  and  binds  the  consignee  to  retain  so 
much  of  the  proceeds  as  is  necessary  to  meet 
the  draft;  and  the  obligation  of  the  con- 
signee to  the  payee  is  not  discharged  by 
failure  of  the  payee  to  present  the  draft  for 
payment  for  several  months,  and  an  agree- 
ment in  the  mean  time  between  the  consignor 
and  consignee  for  a  new  appropriation  of  the 
fund  for  the  benefit  of  the  latter.  Lowery  v. 
Stetoard,  82  D.  346. 


Of  accused  to   testify,  comments    on, 

Trial,  177. 
Of  consideration,  see  Bills  and  Notes,  45; 

Bonds,  34;  Contracts,  36. 
Of  sherifF  to  make  debt,  liability  for,  see 

Sheriffs,  21. 
Of  title,   on  sale  of  land  for  payment  of 

debts,  see  Executors,  etc.,  121. 
Of  title,  reimbursement  of  purchaser  for, 

Execution,  116. 
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To  deliver,  by  carrier  of  goods,  see  Car- 
riers, 18;  Railroad  Companies,  45. 

To  deliver,  liability  of  warehouseman  for, 
see  Warehousemen,  8. 

To  deny  allegations  of  bill,  in  answer,  effect 
of,  see  Pleading,  78. 

To  give  notice  of  debtor's  default,  see  Guar- 
anty, 27. 

To  object  at  trial,  effect  of,  see  New  Trial, 
15. 

To  transmit  telegram,  liability  for,  sea 
Telegraph  etc.  Companies,  2. 

FALSE  IMPRISONMENT. 

[Includes  the  civil  action  for  the  arrest  or 
detention  of  a  person,  as  distinguished  from  the 
action  for  malicious  prosecution,  as  to  which,  see 
that  title.  The  criminal  prosecution  for  false 
Imprisonment  is  also  included.] 

Liability  of  corporation  for,  see  Corpora- 
tions, 129. 

1.  What  amounts  to  false  imprison- 
ment.*—  Every  confinement  of  the  person 
is  imprisonment,  whether  it  be  in  a  common 
prison  or  in  a  private  house,  or  in  the  stocks, 
or  even  by  forcibly  detaining  one  in  the  pub- 
lic streets.     Floyd  v.  State,  54  D.  250. 

A  defendant  procuring  an  arrest  without 
any  legal  warrant,  authority,  or  reasonable 
or  justifiable  cause  is  guilty  of  false  impris- 
onment, although  he  was  not  actually 
present  when  the  arrest  was  made.     lb. 

A  passenger  upon  an  elevated  railway, 
having  lost  his  ticket  on  the  route,  stated 
the  fact  to  the  gate-keeper  at  his  destination, 
but  was  forbidden  by  him  to  pass  unless  he 
produced  a  ticket  or  paid  his  fare.  He  in- 
listed  on  passing,  and  the  gate-keeper  caused 
his  arrest  by  the  police.  The  company  had 
ordered  its  gate-keepers  not  to  allow  passen- 
gers to  go  out  unless  they  surrendered 
tickets  or  paid  fares.  Held,  that  the  com- 
pany was  liable  for  false  imprisonment. 
Lynch  v.  Metropolitan  Elecated  Ry  Co.,  43  R. 
141. 

2.  When  an  action  lies.  —  An  action 
for  false  imprisonment  will  lie  for  the  misuse 
or  abuse  of  regular  legal  process.  Wood  v. 
Graves,  59  R.  95. 

An  officer  and  complainant  combining  to 
extort  money  from  a  person  in  custody  on  a 
valid  warrant  for  felony,  by  working  on  his 
fears,  are  liable  to  an  action  for  false  im- 
prisonment.    Holley  v.  Mix,  20  D.  702. 

Persons  are  only  bound  to  aid  an  officer  in 
such  cases  as  he  himself  would  be  authorized 
to  act;  they  are  held  to  the  same  strictness 
of  authority  as  is  required  of  the  officer  him- 
self, and  if  the  act  of  the  officer  is  unlawful, 
any  one  assisting  him  is  equally  liable  with 
him,  although  he  acts  by  the  officer's  com- 
mands.    Mitchell  v.  State,  54  D.  253. 

Action   for  false   imprisonment   i*   in   its 

•See  an  important  nme  on  vvhur  i-.m-uiuues 
false  imprisonment,  and  action*  therefor,  64  1). 
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nature  transitory,  and  the  courts  of  New 
Hampshire  have  jurisdiction  of  such  an  ac- 
tion, brought  to  recover  damages  for  an 
arrest  under  a  warrant  issued  to  enforce  the 
collection  of  an  illegal  tax  of  another  state. 
Henry  v.  Sargeant,  40  D.  146. 

3.  Matters  of  defense  or  in  mitiga- 
tion. —  In  au  action  for  unlawful  arrest  and 
imprisonment,  declarations  of  the  plaintiff 
prior  thereto  and  tending  to  provoke  the 
same  are  inadmissible  in  mitigation  of  the 
actual  damages  sustained,  but  are  admissible 
to  mitigate  the  damages  for  the  indignity, 
and  the  punitive  damages  claimed.  Prentiss 
v.  Shaw,  96  D.  475. 

Reason  to  suspect  that  plaintiff  was  guilty 
may  be  proved  in  mitigation  of  damages. 
Rogers  v.  Wilson,  12  D.  61. 

Evidence  of  plaintiff's  bad  character,  ad- 
duced on  the  cross-examination  before  the 
committing  magistrate,  may  be  used  by  the 
defendant  in  the  action  for  false  imprison- 
ment.     lb. 

4.  Justification.  —  A  warrant  protects 
the  officer  who  executes  it,  from  prosecution 
for  false  imprisonment,  if  it  issues  out  of  a 
court  having  jurisdiction  of  the  subject-mat- 
ter, is  regular  on  its  face,  and  is  regularly 
returned;  but  otherwise,  if  the  writ  is  not 
regularly  returned.  Slomer  v.  People,  76  D. 
786. 

Defendant  attempting  to  justify  under  a 
warrant  of  arrest  must  produce  one  that  is 
legal  and  valid  upon  its  face,  and  he  is  not 
excused  from  a  similar  showing  where  he 
does  not  offer  the  warrant  itself,  but  rests 
and  relies  upon  proving  its  contents.  Floyd 
v.  State,  54  D.  250;  Gelzcnleuchtcr  v.  Nie- 
meyer,  54  R.  616. 

A  conviction  and  sentence  of  a  person  to 
the  penitentiary  by  a  court  having  no  juris- 
diction are  nullities,  and  afford  no  protection 
to  those  who  keep  him  in  confinement;  and 
those  holding  him  in  confinement  are  pre- 
sumed to  know  the  law,  and  that  they  have 
no  legal  right  to  keep  him  imprisoned.  Pat- 
terson v.  Prior,  81  D.  367. 

5.  Pleading.  — The  form  of  action  to  re- 
cover damages  for  an  arrest  under  a  warrant 
issued  to  enforce  the  collection  of  an  illegal 
assessment  must  be  determined  by  the  law 
of  the  state  where  such  action  is  brought. 
In  New  Hampshire  plaintiff  may  declare 
either  in  case  or  trespass.  Henry  v.  Sar- 
gcant,  40  D.  146. 

Where  a  person  who  illegally  imprisons 
another  receives  some  benefit  by  reason  of 
the  latter  s  imprisonment,  the  person  so  im- 
prisoned may  waive  the  tort  and  sue  npon 
the  implied  assumpsit;  but  if  the  person  who 
illegally  confined  him  received  no  benefit  by 
reason  of  such  confinement,  there  is  no  con- 
sideration to  support  an  implied  assumpsit. 
Patterson  v.  Prior,  81  D.  367. 

It  is  not  necessary  to  allege  in  the  com- 
plaint that  the  imprisonment  was  malicious 
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himself  to  bo  in  a  situation  he  knows  he  is 
not  in,    /£. 

A  false  promise  will  not  sustain  a  charge 
of  crime  or  false  pretense.  It  mast  be  a 
representation  in  fact  that  is  false,  and  this 
must  be  relied  on  by  the  party  defrauded. 
But  if  a  pretense  and  promise  blend  to- 
gether, and  jointly  act  upon  the  defrauded 
person,  whereby  he  is  induced  to  give  faith 
to  the  pretense,  the  case  is  within  a  statute 
making  the  obtaining  of  money,  etc.,  by 
fal 3e  pretenses  a  crime.  State  v.  Dowr,  1  R. 
271. 

In  section  12  of  the  crimes  act,  as  amended 
February  21,  1873,  declaring  "that  if  any 
person,  by  any  false  pretense  or  pretenses, 
shall  obtain  from  any  other  person,"  etc, 
the  word  "person,"  in  the  latter  phrase,  in- 
eludes  artificial  as  well  as  natural  persons. 
Norris  v.  Stair,  18  R.  291. 

Cheats  and  frauds,  to  what  extent  indict- 
able at  common  law,  stated.  People  v.  Gar- 
rett, 95  D.  125. 

Obtaining  money  or  property  by  the  following 
faUe  statement*  Juis  been  held  to  constitute  the 
offense:  A  false  representation  that  the  de- 
fendant has  a  certain  sum  of  money,  partly 
paid  and  partly  to  be  received,  in  right  of 
his  wife.     Coin,  v.  BurJkk,  44  D.  186. 

Where  a  person,  John  ii  Kube  by  name, 
obtained  from  an  express  ageut  a  package 
directed  to  and  intendod  for  "Christian 
Kube,"  by  falsely  and  fraudulently  pretend- 
ing that  it  was  intended  for  "  Christiana 
Kube,"  that  this  was  the  name  of  his  wife, 
and  that  it  was  intended  for  her.  State  v. 
Kube,  91  D.  390. 

Where  D.  pretended  to  H.  that  he  had 
come  to  pay  a  debt  due  H.,  whereby  H.  was 
induced  to  make  and  deliver  to  D.  a  receipt, 
which  D.  immediately  took  and  carried  away 
without  payment,  or  consent  of  H.  State  v. 
Doux,  1  It.  271. 

Where  one  falsely  represents  himself 
to  another  as  an  officer  having  a  warrant 
for  the  arrest  of  the  other  for  forgery,  and 
power  to  compromise  the  offense,  and 
threatens  to  arrest  him,  and  by  means  of 
such  representation  and  threats  obtains 
from  him  a  valuable  thing  as  a  considera- 
tion for  not  making  the  arrest.  Perkins  v. 
State,  33  R.  89. 

Where  one  obtains  credit-  on  the  false 
representation  of  being  a  "storekeeper." 
Hijler  v.  People,  3S  R.  2(57. 

Where  the  defendant  falsely  represented 
to  B.,  an  ignorant  negro,  that  he  was  a 
practicing  physician,  and  that  he  had  re- 
stored sight  to  a  blind  man;  that  B.*s 
dwelling-house  was  infected  with  poison; 
that  the  poison  was  in  the  bed  of  B.'a  grand- 
daughter (who  was  then  and  there  lying 
sick),  and  that  she  was  poisoned,  and  that  he 
could  remove  the  poison  for  pay,  whereupon 
B.  paid  him  mosey  to  remove  it.  Bovoen  v. 
State,  40  R.  71, 


snd   without    probable    cause.      Cotter  ▼. 
Lower,  9  R.  735. 

6.  Evidence. — Under  the  pleas  of  not 
guilty  and  justification,  the  whole  of  the 
declarations  or  admissions  at  the  time  of  the 
arrest  are  admissible  in  evidence,  and  must 
all  be  received,  or  the  whole  must  be  re- 
jected.    Rogers  v.  Wilson,  12  D.  61. 

In  trespass  against  a  constable  for  taking 
the  plaintiff's  body  in  execution,  when  he 
possessed  sufficient  property  subject  to  the 
writ,  the  bunion  is  on  the  plaintiff  to  show 
'that  fact,  and  that  he  disclosed  it  to  the 
officer.     Barhydt  v.   Valk,  27  D.  124. 

7.  Damages  recoverable.  —  The  jnry 
are  entitled  and  required  to  find  such  gen- 
eral damages  as  they  deem  appropriate  under 
the  circumstances,  for  the  arrest  and  deten- 
tion, as  well  as  any  special  damages  which 
are  proven  to  their  satisfaction,  and  it  is 
error  for  the  court  to  confine  the  jury  to 
damages  for  mere  loss  of  time  in  consequence 
of  the  arrest.     Page  v.  AfUeMl,  86  D.  75. 

The  court  can  never  confine  the  jury  to 
either  nominal  or  special  damages,  if  there 
has  been  a  real  personal  injury,  and  every 
deprivation  of  liberty  is  so  regarded.  It  is 
for  the  jnry  themselves  to  determine  whether 
the  circa  instances  should  reduce  the  recovery 
to  a  minimum.  Consequently,  it  was  erro- 
neous, by  instruction,  to  limit  the  damages 
in  an  action  for  an  arrest  to  such  a  sum  as 
would  be  "  sufficient  to  pay  the  plaintiff  for 
his  time  while  he  was  oeing  arrested  and 
taken  to  the  jaiL"    76. 

8.  Criminal  prosecution. — To  estab- 
lish the  offense  of  false  imprisonment  on  the 
part  of  the  state,  the  state  is  only  required 
to  show  the  imprisonment.  Floyd  v.  State, 
54  D.  250. 

It  devolves  upon  defendant  to  make  out 

Justification  where  the  faot  of  confinement 
as  been  shown  by  the  state.    Mitchell  v. 
State,  54  D.  253. 

FALSE   PRETENSES. 

[Includes  the  criminal  prosecution  for  the 
offense  of  obtaining  money  or  other  property  by 
means  of  false  statements  or  tokens.  The  civil 
remedy  for  false  representations  is  under  Fraud.  1 

For  analogous  offenses,  see  Counterfeiting; 
Embezzlement;  Forgery;  Larceny. 

1.  What  will  constitute  the  offense.* 
— To  constitute  the  offense  of  obtaining 
goods  by  false  pretenses,  it  is  not  necessary 
that  any  false  token  should  be  used,  or  that 
the  false  pretenses  should  be  such  that  or- 
dinary care  and  common  prudence  could  not 
rird  against  them.  People  v.  Uaynes,  23 
530. 

The  offense  consists  in  inducing  the  owner 
to  part  with  goods,  either  by  willful  false- 
hood, or  by  the  offender's  assuming  a  charac- 
ter he  does  not  sustain,  or  by  representing 

*  8ee  notes  on  what  consti tines  false  pretenses, 
M  R.  75-aO;  104. 106;  33  K.  M,  to. 
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An  influential  and  intentionally  false  rep- 
resentation by  the  seller  to  the  purchaser  on 
the  sale  of  a  horse,  that  the  hone  is  sound, 
kind,  and  true,  the  falsity  not  being  appar- 
ent.     Watson  v.  People,  41  R.  397. 

Willfully  false  representations,  made  to 
induce  a  sale  of  railroad  bonds,  that  they 
were  of  the  market  value  of  six  hundred 
dollars;  that  any  bank  in  San  Francisco 
would  lend  that  amount  on  them;  and  that 
the  railroad  was  in  running  order  and  pay- 
ing expenses.     People  v.  Jordan,  56  R.  73. 

A  false  and  fraudulent  statement  by  the 
president  of  a  bank  that  the  bank  is  per- 
fectly solvent,  and  that  its  assets  are  largely 
in  excess  of  its  debts  and  liabilities.  Com,  v. 
Wallace,  60  R.  353. 

2.  What  will  not.  —  The  making  of 
a  false  pretense  or  representation  is  not  of 
itself  criminal.  It  becomes  so  only  by  be- 
ing accompanied  with  a  fraudulent  intent. 
The  intent  is  part  of  the  substance  of  the  is- 
sue, and  must  be  proved.  Com,  v.  Jeffries, 
83  D.  712. 

A  cheat  or  fraud,  to  be  an  indictable  of- 
fense at  common  law,  must  be  such  as  would 
affect  the  public;  such  a  deception  that  com- 
mon prudence  cannot  guard  against,  as  by 
using  false  weights  and  measures,  or  false 
tokens,  or  where  there  is  a  conspiracy  to 
cheat.  Accordingly,  no  indictment  will  lie 
where  one  obtained  a  release  of  a  judgment, 
falsely  pretending  he  had  ability  to  discharge 
it.     People  v.  BalKOch,  5  D.  256. 

Where  merchandise  is  bought,  put  in  a 
box,  marked  with  the  buyers  name  and 
address,  and  delivered  on  board  a  boat  named 
by  the  purchaser,  to  be  delivered  at  his 
residence,  the  sale  is  complete,  and  the  title 
in  the  goods  passes  to  the  vendee.  Where, 
after  these  things  were  done,  and  before  the 
vendor,  who  had  received  the  shipper's  re- 
oeipt  and  invoice,  had  given  them  to  the 
vendee,  the  vendor,  hearing  that  the  vendee 
was  embarrassed,  asked  him  in  regard 
thereto,  the  false  and  fraudulent  representa- 
tions of  the  vendee  as  to  his  condition  do  not 
constitute  such  fraudulent  pretenses  as  will 
render  him  criminally  liable  for  goods  ob- 
tained under  false  pretenses,  they  having 
been  already  obtained.  People  v.  Haynes, 
28  D.  530. 

The  defendant  had  for  a  year  bought 
goods  of  the  prosecutor  on  credit,  upon  the 
Faith  of  his  ownership  of  a  grocery  and 
bakery.  He  secretly  transferred  the  estab- 
lishment to  his  wife  and  step-daughter  in 
payment  of  a  debt  he  owed  them.  Imme- 
diately thereafter  his  wife  and  father-in-law 
purchased  goods  of  the  prosecutor  and  others, 
having  them  charged  to  the  defendant,  the 
defendant  not  being  present.  The  prosecutor 
did  not  know  of  the  transfer,  and  gave  the 
credit  on  the  faith  of  continued  ownership. 
Held,  that  the  defendant  was  not  guilty  of 
swindling.     Blum  v.  State,  54  R.  530. 


The  prosecutor  went  to  Hot  Springs,  Ar- 
kansas, for  the  purpose  of  boarding  at  the 
same  house  with  Dr.  W.,  an  acquaintance  of 
his,  who  was  visiting  there.  He  went  to 
defendant's  hotel,  and  defendant  told  him  he 
knew  Dr.  W.t  and  that  he  had  been  boarding 
at  his  hotel  for  some  time,  but  had  left  town; 
all  of  which  was  willfully  false.  By  means 
of  said  representations  the  prosecutor  was 
induced  to  take  board  with  the  defendant 
for  a  month  and  pay  him  in  advance.  Held, 
not  a  case  of  false  pretenses,  Morgan  v. 
Stale,  48  R.  55. 

The  following  false  representations  have  been 
held  not  to  be  indictable:  Obtaining  goods 
of  another  by  false  and  fraudulent  declara- 
tions respecting  the  speaker's  estate  and 
circumstances.  State  v.  Sumner,  83  D. 
219. 

Representations  which,  though  false,  could 
not  have  misled  the  person  to  whom  they 
were  made  had  he  exercised  common  pru- 
dence and  caution.  People  v.  Williams,  40 
D.  258;  Com.  v.  Grady,  26  R.  192. 

Obtaining  satisfaction  of  one's  debt  due  to 
another,  by  false  pretenses,  no  money  pass- 
ing.    Jamison  v.  State,  40  R.  103. 

Where  one  fraudulently  represented  that 
he  owned  a  house  and  lot  free  irom  encum- 
brance, and  procured  money  on  the  faith  of 
such  representation,  when  in  fact  there  was 
a  mortgage  executed  by  him  on  record 
against  the  property;  because  the  party  had 
the  means  of  detection  at  hand.  Com,  v. 
Grady,  26  R.  192. 

Obtaining  a  charitable  donation  by  false 
pretenses  and  misrepresentations.  People  v. 
Chough,  31  D.  303. 

A  false  and  fraudulent  statment  by  the 
defendant  of  his  place  of  residence;  unless 
it  is  shown  that  the  other  party  relied 
thereon,  and  that  it  formed  a  controlling  in- 
ducement; bnt  it  is  no  defense  that  inquiry 
would  have  defeated  the  attempt  to  deceive. 
Woodbury  v.  State,  44  R.  015. 

3.  How  distinguished  from  larceny. 
—  The  crime  of  obtaining  property  under 
false  pretenses,  and  not  larceny,  is  com- 
mitted, where  an  express  agent,  in  conse- 
quence of  the  fraudulent  representations  of 
the  defendant,  willingly  parted  with  the 
possession  of  a  package,  without  any  ex- 
pectation of  receiving  it  again,  and  suppos- 
ing that  he  was  delivering  it  to  the  husband 
of  the  consignee  or  owner.  State  v.  Kube, 
91  D.  390. 

Defendant,  by  false  representations  and 
with  a  design  to  cheat  the  complainant  out 
of  goods,  induced  him  to  ship  goods  to  him, 
with  the  indicia  of  ownership,  on  the  agree- 
ment that  the  defendant  was  to  advance  the 
freight,  sell  the  goods,  and  account  for  the 
proceeds  less  the  freight.  The  defendant 
sold  the  goods  and  converted  the  proceeds. 
Held,  not  larceny,  but  false  preten*ea»  Zink 
▼.  People,  33  R.  589. 
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4.  Jurisdiction  of  the  offense,  —  The 
obtaining  of  money  constitute*  the  substance 
of  the  offense.  Where,  therefore,  the  fraud  is 
eoneoeted  and  the  representations  are  made 
m  ens  state,  hot  the  scheme  is  consummated 
and  the  money  paid  in  another,  the  crime  is 
committed  in  the  latter  state,  and  the  per- 
petrator is  properly  indictable  there.  Com. 
v.  Tow  T*fr  71  D.  455. 

Where  A,  by  false  pretenses  contained  in 
a  letter  sent  by  mail,  procures  the  owner  of 
goods  to  deliver  them  to  a  designated  com- 
mon carrier  mono  county,  consigned  to  the 
writer  in  another  county,  the  offense  is  com- 
plete in  the  former  county,  and  the  offense 
srast  be  prosecuted  therein.  Norru  v.  State, 
IBB.  291. 

8.,  who  was  endeavoring  to  purchase 
horses,  made,  in  Indiana,  false  representa- 
tions to  K.,  with  whom  he  was  dealing,  as  to 
his  means.  K.  took  horses  into  New  York, 
and,  relying  upon  the  representations,  deliv- 
ered them  were  to  S.,  on  credit.  Held,  that 
8L  was  not  liable  in  Indiana  for  false  pre- 
tenses.    Stewart  v.  Jesaup,  19  R.  739. 

0.    Indictment*  wnen  anffldont.  — 
An  indictment  for  obtaining,  by  false  pre- 
tenses, a  signature  to  a  note,  need  not  allege 
that  any  one  suffered  actual  loss  or  prejudice 
thereby.     Peorie  v.  Oenung,  25  D.  594. 

It  is  an  indispensable  requisite  of  an  in- 
dictment for  obtaining  goods  by  false  pre- 
tenses that  there  be  an  absolute  negative  of 
the  truth  of  the  pretenses  employed.  Tyler 
v.  State,  36  D.  298. 

Where  goods  are  obtained  by  means  of  a 
counterfeit  letter,  an  averment  in  the  in- 
dictment  that  the  party  whose  name  is  signed 
to  the  letter  M  never  did  write  or  send,  or 
cause  to  be  written  or  sent,  any  such  letter," 
k  a  distinct  and  sufficient  negative  of  the 
truth  of  the  pretenses.    76. 

An  indictment  in  such  case  can  be  sus- 
tsined,  though  the  party  who  purported  to  be 
the  drawer  of  the  order  had  no  interest  in 
the  goods  obtained,     lb. 

An  indictment  charging  that  defendant  ob- 
tained goods  by  false  pretenses,  made  "  in 
his  capacity  as  merchandise  broker,"  may  be 
sustained.  This  averment  is  wholly  imma- 
terial, and  the  maxim,  Utile  per  inutile  non 
mtiatmr,  is  applicable  to  it.  The  offense 
which  the  statute  aims  to  prevent  is  the  ob- 
taining of  property  by  false  pretenses,  with 
an  intent  to  defraud  the  owner  thereof.  A 
possession  so  obtained  is  criminal  by  whom- 
soever it  is  accomplished.  Com.  v.  Jeffries, 
83  D.  712. 

An  indictment  may  be  sustained  which 
charges  that  defendant,  by  falsely  pretend* 
iog  that  he  was  acting  as  a  broker  for  an  un- 
disclosed principal  in  the  purchase  of  goods, 
induced  the  vendor  to  accept  his  offer  and 
■ell  the  goods  to  said  undisclosed  principal, 
end  to  deliver  the  same  to  the  defendant  ae 
hie  broker.    lb. 
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Under  an  indictment  for  obtaining  goods 
by  false  pretenses,  there  is  no  variance  be- 
tween an  averment  that  the  vendor  was  in* 
duoed  by  reason  of  the  false  pretenses  to 
accept  the  offer  and  sell  and  deliver  the  goods, 
and  proof  that  his  inducement  wae  the  ex- 
pectation  of  receiving  the  price  from  the  un- 
disclosed principal,  if  it  appears  that  this 
expectaion  was  created  by  the  false  pretenses 
of  the  defendant,    lb. 

It  is  a  sufficient  allegation  that  the  person 
deceived  believed  the  false  pretenses  to  be 
true,  and  relied  upon  their  truth,  where  it  is 
alleged  that  the  person  deceived,  "  then  and 
there  believing  said  false  and  fraudulent  pre* 
tenses  so  made  by  the  defendant,  and  being 
deceived  thereby,  was  induced  by  reason  of 
said  false  pretenses  to  deliver,  and  did  then 
and  there  deliver,"  eta  State  v.  Kmbe,  91 D. 
390. 

It  is  a  sufficient  allegation  of  value,  and 
there  is  no  ambiguity  or  repugnancy  in  too 
statement!  where  the  property  is  described 
as  **a  package  of  money  containing  the  sum 
of  sixty  dollars  in  bank  bills";  because  bank 
bills  which  are  current  as  a  medium  of  ex* 
change  are  money,  and  the  allegation  is 
equivalent  to  one  that  the  package  contained 
bank  bills  to  the  amount  of  sixty  dollars, 
which  passed  current  as  money,    lb. 

The  property  should  be  described  with  at 
least  such  certainty  as  to  enable  the  jury  to 
decide  whether  the  chattel  proved  to  havo 
been  obtained  is  the  same  as  that  upon  which 
the  indictment  was  found.    lb. 

To  justify  a  conviction  for  the  statutory 
offense  of  selling  land  twice,  it  is  necessary 
to  charge  in  the  indictment,  and  prove  at 
the  trial,  the  first  and  second  sales,  barter, 
or  disposal  of  the  land,  as  specified  in  the 
statute;  and  that  such  second  sale,  etc,  was 
for  a  valuable  consideration,  and  was  made 
fraudulently,  —  that  is,  with  intent  tods- 
fraud  either  the  first  or  second  purchaser. 
People  v.  Oamett,  95  D.  125. 

In  such  a  case,  the  second  sale  is  not 
fraudulent  within  the  meaning  of  the  stat- 
ute, if  made  to  parties  at  their  request*  and 
after  being  fully  informed  by  the  grantor 
of  the  fact  and  the  tenor  of  the  first  sale. 
lb. 

An  indictment  is  sufficient  if  it  allege  that 
the  goods  were  obtained  by  the  defendant 
by  means  of  the  false  pretenses,  and  with  the 
fraudulent  intent  particularly  stated,  with- 
out other  averment  that  the  owner  relied 
upon,  and  wae  induced  thereby  to  part  with 
the  goods.    Norriev.  State,  18  R.  291. 

An  indictment  charging  that  the  defends 
ant,  with  intent  to  defraud,  by  falsely  and 
fraudulently  pretending  to  be  a  member  of  a 
Masonic  lodge  in  Ohio,  that  he  was  on  his 
way  to  a  funeral,  and  was  out  of  money, 
and  by  exhibiting  a  forged  receipt  from  the 
Ohio  lodge  for  dues,  obtained  money  from  a 
lodge  of  Masons  in  Indiana,  upon  a  promise 
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to  repay  the  same,  is  good  on  motion  to 
quash.     Strong  v.  Stale,  44  R.  292. 

6.  When  insufficient. — An  indictment 
for  obtaining  money  or  property  under  false 
pretenses  is  insufficient,  unless  it  allege  who 
was  the  owner  of  the  property.  Thornton 
t.  People,  76  D.  733. 

The  description  of  the  property  is  uncer- 
tain, where  it  is  described  in  one  of  the 
counts  as  "  a  sealed  package  of  the  ralue  of 
sixty  dollars,  of  the  proper  goods,  chattels, 
and  property  of  said  Christian  Rube."  State 
t.  Kube,  91  D.  390. 

The  words  "  bank  bills  "  cannot  be  rejected 
as  unnecessarily  introduced,  in  an  indiot- 
ment  for  obtaining,  by  false  pretenses,  a 
package  of  money  in  "bank  bills. "  These 
words  are  descriptive  of  the  property  in  the 
package.     lb. 

7.  what  evidence  is  admissible. —On 
trial  of  an  indictment  for  obtaining  a  signa- 
ture to  a  deed  by  false  pretenses,  evidence  is 
admissible  of  previous  conversations  of  de- 
fendant with  a  third  person  as  to  procuring 
such  a  signature.    Com.  v.  Castles,  69  D.  278. 

Evidence  that  defendant  was  deeply  in- 
solvent at  the  time  of  making  the  false  rep- 
resentations relied  on  is  competent  against 
him  for  the  purpose  of  showing  his  intent. 
Com.  v.  Jeffries,  83  D.  712. 

Where  defendant  is  tried  on  an  indict- 
ment for  obtaining  goods  by  falsely  pretend- 
ing that  he  was  acting  as  a  broker  for  an 
undisclosed  principal,  the  vendor  may  testify 
that  he  gave  credit  to  such  principal,  al- 
though he  entered  the  transaction  in  his 
books  of  account  as  a  sale  to  the  defendant, 
and  made  out  a  bill  of  parcels  in  that  form. 
The  question  as  to  whom  credit  was  in  fact 
given  may  properly  be  submitted  to  the  jury 
as  a  question  of  fact,    lb. 

On  a  trial  for  obtaining  property  by  trick 
and  fraud,  proof  of  other  similar  acts  by 
the  defendant,  on  the  same  day  and  at  the 
same  town,  is  admissible  to  show  intent. 
State  v.  Myers,  52  R.  389;  Strong  v.  State, 
44  R.  292. 

The  prisoner's  books,  without  other  testi- 
mony, are  inadmissible  in  his  behalf  to  show 
the  state  of  the  account  of  one  whose  signa- 
ture he  is  charged  to  have  obtained,  by  false 
pretenses,  to  a  note  for  more  than  was  due. 
People  v.  Oenung,  25  D.  594. 

8.  Sufficiency  —  Variance.  —  Whether 
an  indictment  setting  forth  several  false 
pretenses  inducing  the  sale  of  the  goods 
will  be  sustained  by  proof  of  some  of  the 
false  pretenses,  quaere.  People  v.  Haynes,  28 
D.  530. 

An  averment  that  the  defendant  falsely 
pretended  that  he  had  an  order  from  a  cer- 
tain person,  whose  name  he  did  not  disclose, 
to  purchase  the  goods  at  a  certain  price,  is 
sustained  by  proof  that  he  falsely  pretended 
that  he  had  an  order  from  that  person  to 
purchase  the  goods,  and  bargained  for  them 


on  his  own  behalf  at  that  price.    Cowl  v. 
Jeffries,, 83  D.  712. 

Such  a  count  is  not  sustained  by  proof 
that  he  falsely  pretended  that  he  had  aa 
order  to  purchase  them,  without  stating  that 
the  order  came  from  a  person  in  New  York. 
lb. 

Proof  that  defendant  obtained  a  package 
of  money  in  gold  or  silver  coin  will  not  meet 
an  allegation  that  he,  by  false  pretenses, 
obtained  a  package  of  money  in  "  bank  bills. 
State  v.  Kube,  91  D.  390. 

9.  Instruction*.  —  It  is  error  to  instruct 
the  jury,  on  an  indictment  for  obtaining,  by 
false  pretenses,  a  package  of  money  in  "bank 
bills,  that  "if  the  package  contained  any- 
thing that  passed  current  at  par  as  money," 
the  offense  charged  would  be  sustained.     Ik. 

FAIiSB  REPRESENTATIONS 

Effect  of,  on  subscriptions  to  stock,  see  Cor- 
porations, 75. 
When  avoid  sale,  see  Sales,  11. 
When  fraudulent,  see  Fraud,  2. 

FALSE  RETTTRN. 
Liability  of  sheriff  for,  see  Sheriffs,  21. 

FALSE   SWEARING. 

When  amounts  to  perjury,  see  Perjubx, 
2-5. 


See  Compromise,  3. 

FAMILY  RECORDS. 
Entries  in,  as  evidence,  see  Evidence,  2331 


Of  passengers,  see  Carriers,  73. 
On  ferries,  see  Ferries,  6. 
On  street-railroads,  see  Railroad  Compa- 
res, 118. 

FAVOR. 

Challenge  to  juror  on  ground  of,  see  Trial, 
27, 143. 

FEDERAL  COURTS. 
Adoption  of  insolvency  laws  in,  see  Jjtsotv 

VKNCT,  3. 

Conclusiveness  of  judgments  of,  see  Judg- 
ment, 57. 
Judgments  of,  as  evidence,  see  Evtdehgb, 

200. 
Jurisdiction  and  powers  of,  generally,  ase 

Courts,  II. 
Jurisdiction  of,  in  total*  corpus  cases,  see 

Habeas  Corpus,  2. 
Precedence  between  state  courts  and,  ass 

Jurisdiction,  10. 
Removal   of   causes   to,  see  Removal  e» 

Causes. 
Suits  by  corporations  in,  see  Corporators, 

191. 
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by  dead,  see  Deeds,  79l 

by  devise,  see  Devise,  18-20. 


Wben 
When 


Contingent,  no  Attorney  and  Client,  42, 

43. 
For  storage,  tee  Warehousemen,  5,  6. 
liability   of  attorneys  for,  set    Attorney 

and  Client,  7. 
Liability  of  officer  for  taking  illegal,  see 

Officers,  34. 
Merger  of  mortgage  in,  see  Mortgages,  187. 
Of  auctioneers,  see  Auction,  14. 
Of  pension  agents,  see  Pensions,  2,  3, 
Of  sheriffs,  see  Sheriffs,  10-12. 
Of  wharfingers,  see  Wharves,  4,  6. 
Of  witnesses,  see  Witnesses,  7-10. 
What  included  in  costs,  see  Costs,  1& 

See  also  Compensation. 


FEIGNED  ISSUES. 

Wben  awarded,  and  how  tried,  see  Equity, 
4.9-52. 

FELONIES. 

What  are,  see  Criminal  Law,  4. 

FELLOW-SERVANT. 

Injury  to  serrant  by,  master  when  liable  for, 
see  Master  and  Servant,  16-21;  Rail- 
road Companies,  105-109. 

Liability  of  servant  to,  see  Master  and  Ser- 
vant, 24. 


SOLE. 

When  wife  may  trade  as  a,  see  Husband 
and  Wux,  35. 

FENCES. 

Along  railroads,  duty  to  build,  see  Railroad 

Companies,  31. 
To  keep  out  animals,  see  Animals,  13,  14. 

1.  Obligation  to  maintain  division 
fences.* —  Partition  fences,  under  the  act 
ef  1807,  are  the  joint  property  of  the  adjoin- 
ing proprietors,  and  upon  each  is  enjoined 
the  duty  of  keeping  them  in  good  repair. 
Walker  v.  Watrovs,  42  D.  645. 

An  adjoining  proprietor  cannot  maintain 
an  action  against  his  immediate  neighbor  for 
an  injury  caused  by  an  insufficient  fence. 
lb.;  Pool  v.  Alger,  71  D.  726. 

He  may,  after  application  to  his  neighbor 
to  repair  the  partition  fence,  and  his  refusal 
so  to  do,  perform  the  necessary  work  him- 
self, and  recover  therefor,  although  the 
viewers  contemplated  bv  the  statute  have 
not  been  appointed.  Walker  v.  Wairou$,  42 
D.  646. 

Trespass  does  not  lie  at  the  instance  of  an 
adjoining  proprietor,  against  his  neighbor, 
for  the  breach  of  an  agreement  to  keep  the 
partition  fence  in  repair.    lb. 

•  See  sn  exhsustire  note  on  partition  fences, 
ejD,—  — 
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Neglect  to  maintain  his  part  of  a  partition 
fence  cannot  be  imputed  to  a  person,  until  a 
division  thereof  takes  place  between  him  and 
the  adjoining  owner.  Lord  v.  Wormwood, 
50  D.  586. 

Defendant  is  not  liable  in  damages  for  tree- 
pass  of  cattle  belonging  to  a  third  party, 
such  cattle  being  wrongfully  upon  defend- 
ant's land,  whence  they  stray  upon  plaintiff's 
close  over  that  part  of  the  fence  which  de- 
fendant is  bound  to  maintain,  the  parties  to 
the  suit  being  adjoining  land-owners,  the 

Sartition  fence  between  them  having  been 
ivided,and  defendant's  portion  thereof  being 
out  of  repair.    Lawrence  v.  Comb*,  72  D.  332. 

An  agreement  for  division  of  a  line  fence 
must  be  in  writing,  in  order  to  be  binding 
upon  the  parties  thereto,  and  their  privies, 
KnoxY.  Tucker,  77  D.  233. 

Where  a  line  fence  is  built  in  separate  por- 
tions by  adjoining  owners,  and  maintained 
by  them  in  the  same  manner  for  more  than 
twenty-five  years,  some  original  grant  or 
agreement  between  the  parties  by  which  a 
legal  division  of  the  fence  was  established 
will  be  presumed.     /ft. 

In  an  action  of  trespass  for  damage  by 
stock  escaping  through  a  division  fence, 
whether  the  fence  is  established  by  agree- 
ment or  by  proceedings  under  the  statute,  it 
is  essential  to  a  recovery  that  plaintiff  should 
show  that  the  stock  came  through  that  part 
of  the  fence  belonging  to  the  defendant;  or 
if  it  passed  through  the  fence  belonging  to 
each  party,  that  he  should  prove  the  amount 
of  damage  occasioned  by  the  stock  passing 
through  the  defendant's  portion,  in  order  to 
recover  for  that  part  of  the  damages.  D'Arcy 
r.  Miller,  29  R.  11. 

2.  Obligation  to  fence  against  cat- 
tle.*—  No  man  is  bound  to  fence  against 
cattle  on  the  highway  unless  they  are  right- 
fully there.  Cattle  which  escape  from  one 
man's  land,  through  defects  in  his  fence 
upon  the  highway,  and  enter  upon  another's 
land,  through  defects  in  his  fence,  were  not 
rightfully  on  the  highway.  Mill*  v.  Stark, 
17  D.  444.  S.  P.,  Lawrence  v.  Combi,  72  D, 
332;  Holden  v.  Shattuck,  80  D.  C84. 

Where  there  is  no  town  by-law  permitting 
cattle  to  run  at  large,  a  land-owner  is  not 
bound  to  fence  against  cattle  in  the  highway 
or  on  a  common,  because  they  are  unlawfully 
there.     HoUaday  v.  Marsli,  20  D.  678. 

Against  cattle  lawfully  grazing  on  common 
land,  pursuant  to  a  town  ordinance,  an  ad- 
jacent land-owner  must  provide  sufficient 
fences  to  protect  his  crops.     76. 

A  regulation  of  a  town  requiring  all  per* 
sons  to  fence  in  their  lands,  and  declaring 
that  cattle  may  run  at  large,  is  wholly  inap- 
plicable to  a  railroad  where  it  intersects  a 
publio  highway.  Tonawanda  R.  B,  Oo.  v. 
Munger,  49  D.  239. 

•See  also  Animals,  14-11 
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The  owner  of  a  close  is  not  bound  to  fence 
against  animals  ferm  natures,  by  the  fence 
law  of  Missouri,  but  only  against  the  domes- 
tie  animals  enumerated  in  the  statute.  Cane- 
fox  v.  Crenshaw,  69  D.  427. 

The  South  Carolina  fence  law  requires  oat- 
tie  to  be  fenoed  out,  and  not  in.  It  is  there- 
fore not  unlawful  for  the  owner  of  horses  to 
permit  them  to  run  at  large  over  lands  not 
guarded  by  such  a  fence  as  the  law  pre- 
scribes. Murray  v.  So.  Carolina  R.  R.  Co., 
70  D.  219. 

The  entry  of  a  horse  upon  an  uninclosed 
railroad  track  is  no  trespass,  and  the  owner 
thereof  is  not  guilty  of  negligence  in  allow- 
ing him  to  be  at  large.    lb. 

Land-owners  are  not  obliged  to  fenoe 
against  wrong-doers,  and  may  maintain  ac- 
tions against  owners  of  cattle  trespassing 
upon  their  lands.    Lawrence  v.  Combe,  72  D. 


Where  adjacent  owners  hare  fields  in- 
closed in  oommon,  it  is  no  defense,  in  an  ac- 
tion by  one  against  the  other  for  willfully 
and  designedly  allowing  his  stock  to  run  in 
the  inelosure  and  upon  plaintiff's  crops,  that 
the  fenoe  surrounding  the  inelosure  was  not 
•  lawful fenoe.  BroadweUr.  Wilcox,  92 D. 404. 

No  averment  or  proof  as  to  a  lawful  divis- 
ion fenoe  is  necessary  in  order  that  plaintiff 
nay  recover  of  defendant,  where  they  have 
lands  inclosed  in  common,  and  the  latter 
has  willfully  and  designedly  allowed  his 
stock  to  run  in  the  inelosure  and  upon  plain- 
tiffs crops,     lb. 

8.  Bight  to  let  land  lie  open. —The  ten- 
ant of  a  close  was  not  bound  to  fence  against 
an  adjoining  close,  at  common  law,  except  by 
prescription  or  by  agreement,  but  each  was 
at  his  peril  to  keep  his  cattle  on  his  own 
land.     HoUaday  v.  Marsh,  20  D.  678. 

Removal  of  part  of  a  division  fence  by  one 
of  two  adjacent  land-owners,  after  giving 
the  notice  required  bv  statute  of  his  inten- 
tion to  throw  up  his  land  for  common  feed- 
ing, or  to  let  it  lie  open,  remits  the  parties 
to  their  common-law  rights,  and  the  party 
removing  suoh  fence  is  liable  for  any  trespass 
of  his  cattle  upon  his  neighbor's  land  ensuing 
therefrom.    lb. 

The  owner  of  uninclosed  woodland  is  not 
liable  for  the  loss  of  an  ox  grazing  there  and 
falling  into  an  ore-pit  dug  by  such  owner. 
Knight  v.  Abert,  47  D.  478. 

There  is  no  law  in  Ohio  requiring  any  per- 
son to  fenoe  or  inclose  his  grounds.  The 
owner  who  leaves  his  lands  uninolosed  takes 
the  risk  of  intrusions  upon  them  from  the 
animals  of  other  persons  running  at  large; 
and  the  owner  of  the  animals,  in  allowing 
them  to  be  at  large,  takes  all  the  risk  of 
their  loss,  or  of  injury  to  them  by  unavoid- 
able accidents  arising  from  any  danger  into 
which  they  may  wander.  Kerwhacker  v. 
Cleveland  etc  R.  R.  Co.,  62  D.  246. 
The  right  to  exclusive  possession  and  en- 


joyment is  not  lost  by  want  of  a  fenoe  around 
improved  land,  and  the  owner  of  unfenoed 
land  may  drive  cattle  therefrom  with  a  dog, 
Clark  v.  Adams,  46  D.  161. 

4.  Effect  of  defective  fenoe  on  right  to 
sue  owner  of  trespassing  cattle.— Where 
cattle  that  have  been  turned  into  the  highway 
to  graze  escape  into  an  adjoining  field,  it  will 
be  no  justification,  in  an  action  of  trespass, 
that  the  fences  through  which  the  cattle  en- 
tered were  insufficient,  the  cattle  not  being 
lawfully  on  the  highway.  Stackpole  v.  Heatp, 
8  D.  121. 

Where  a  party  neglects  to  keep  a  sufficient 
inelosure,  under  the  act  of  1822  of  Missis- 
sippi, he  has  no  authority  to  take  the  re- 
dress into  his  own  hands,  for  any  injury  he 
may  have  sustained  in  consequence  of  such 
insufficiency.  Dickson  v.  Parker,  34  D.  78. 
In  case  of  *  defect  in  a  fence  which  one  is 
by  law,  contract,  or  prescription  under  obli- 
gation to  keep  in  repair,  he  can  maintain  no 
action  for  damages  arising  from  his  neglect 
to  make  such  repairs.  Tonawanda  R.  R,  Obw 
v.  Munger,  49  D.  239. 

A  partition  fence  is  not  within  the  Indiana 
statute  requiring  a  lawful  fenoe  to  enable  an 
owner  of  land  to  sue  for  trespasses  of  cattle, 
Myers  v.  Dodd,  68  D.  624. 

A  statute  prohibiting  owners  of  lands  not 
securely  fenced  from   recovering  for 
passes  of  cattle  is  constitutional  as  an 
oise  of  police  power.    lb. 

In  trespass,  a  defense  that  defendant's  cat- 
tle were  lawfully  on  an  adjoining  close,  and 
that  they  escaped  therefrom  in  consequence 
of  the  neglect  of  the  plaintiff  to  maintain 
his  part  of  the  partition  fence,  can  only  be 
sustained  by  showing  that  there  has  been  a 
division  of  the  fence,  either  by  fenoe  view- 
ers under  the  statute,  or  by  a  valid  and  bind- 
ing agreement  between  the  adjoining  owners, 
oroy  prescription.  And  the  division  most 
be  such  as  to  impose  upon  the  plaintiff  the 
obligation  to  build  and  maintain  a  legal 
fence  upon  a  certain  well-defined  portion  of 
the  line.     Knox  v.  Tucker,  77  D.  233. 

5.  Fence-viewers.  —  The  statute  of 
North  Carolina  relating  to  fences  must  be 
strictly  construed,  such  statute  conferring 
special  jurisdiction  upon  justice  of  the  peace 
and  two  freeholders,  who  are  to  view  the 
fences  of  any  person  against  whom  complaint 
is  made,  and  m  a  proper  case  estimate  dam- 
ages done  to  the  stock  of  the  party  injured} 
and  the  judgment  of  the  justice  is  erroneous 
when  he  and  the  freeholders  assess  damages 
for  which  no  complaint  is  made.  Bailey  v. 
Brya*,  67  D.  246. 

FERRIES. 

fTocludes  decisions  relative  to  franchises  for 
the  carriage!  by  boats,  of  persons  and  property 
across  inland  waters.  | 

1.  What  is  a  ferry.  — A  ferry  is  an  in- 
corporeal hereditament  acquired  from  the 
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public,  either  by  special  act  of  the  legisla- 
ture, or  by  some  other  competent  authority, 
under  the  provisions  of  a  general  law.  It 
includes  the  exclusive  privilege  of  transpor- 
tation, for  tolls,  across  a  watercourse,  and 
also  the  use,  for  that  purpose,  of  the  respect- 
ive landings  and  their  outlets.  Patrick  v. 
Bnfnerc  40  D.  740. 

A  ferry  is  not  land;  nor  an  incorporeal 
hereditament;  it  does  not  issue  oat  of  land, 
and  is  not  appurtenant  to  it,  bnt  is  a  pub- 
lic franchise  granted  to  private  persons  for 
a  limited  time.  Morse  v.  Oarner,  47  D. 
665. 

The  legal  existence  of  a  ferry  is  imported 
from  the  rating  of  the  ferry,  as  then  exist- 
ing, by  the  county  court.  Smith  v.  Marians, 
44  D.  83. 

2.  Power  to  establish  and  license 
ferries.  —  In  the  exercise  of  the  right  of 
eminent  domain,  and  as  an  incident  of  sover- 
eignty, the  state  has  power  to  authorize  the 
establishment  of  ferries,  and  no  one  can  es- 
tablish one  without  permission  from  the 
government.     McGowen  v.  Stark,  9  D.  712. 

No  set  form  of  words  is  necessary  to  make 
a  grant  of  a  ferry  franchise,  but  any  words 
are  sufficient  which  clearly  manifest  the  in- 
tention of  the  legislature.    lb* 

Exclusive  and  notorious  enjoyment  of  a 
ferry  for  forty-four  years  conclusively  estab- 
lishes title  to  the  same,  if  the  different  pos- 
sessors have  been  in  on  the  same  title. 
Smith  v.  Hcwhns,  44  D.  83. 

Uninterrupted  exercise  of  a  ferry  franchise 
for  twenty  years  raises  a  presumption  of  a 
license,  and  such  presumption  cannot  be  im- 
paired by  proof  that  there  was  no  license  or 
legislative  grant  of  the  franchise.  Milton  v. 
Baden,  70  D.  523. 

The  subject  of  ferries  and  bridges  'is  un- 
der control  of  the  county  courts.  Smith  v. 
Harkms,  44  D.  83. 

A  bridge  or  ferry  cannot  be  established 
without  license  from  the  supervisors,  so  as  to 
receive  compensation  for  serving  the  public, 
in  California.  Norris  v.  Farmers'  etc,  Co., 
65  D.  535. 

The  right  to  keep  a  public  ferry  for  toll  has, 
under  the  Alabama  statutes,  since  the  year 
1820,  been  a  franohise  which  could  not  be 
exercised  without  license  or  legislative  grant, 
and  the  unauthorised  exercise  of  which  has 
been  prohibited  under  a  penalty.  Milton  v. 
Baden,  70  D.  523. 

The  establishing  of  publie  bridges  and 
fames,  in  connection  with  public  roads, 
across  navigable  waters,  and  the  exaction  of 
toll  thereon,  is  a  franchise,  subject  to  the 
control  of  the  legislature.  Hudson  v.  Cuero 
Land  etc  Oc,  26  R.  289. 

( Although  by  statute  a  preference  U  usually 
given,  in  granting  a  ferry  franchise,  to  the 
riparian  owner  at  the  place  in  question,  yet 
tins  k  not  a  matter  of  absolute  right  by  rea- 
son of  such  riparian  ownership;  and  such  a 


franchise,  having  once  been  so  granted,  may 
be  repealed  or  modified  by  statute,     lb. 

A  legislature  may  empower  a  city  to  grant 
an  exclusive  license  to  ferry  across  s  navi- 
gable river,  and  the  conferring  of  power  to 
grant  or  refuse  such  license  authorises  the 
granting  of  an  exclusive  license.  Burlington 
etc.  Ferry  Co*  r.  Davis,  30  R.  39a 

8.  Nature  of  the  franchise.  —The  use 
of  the  landings  and  their  outlets  is  a  part  of 
the  ferry  franchise.  Patrick  v.  Burners,  40 
D.  740. 

A  ferry  being  established  in  a  publie  road, 
the  grantee  is  entitled  to  the  use  of  the  road 
for  landings  and  outlets  appurtenant  to  the 
ferry.    lb. 

The  validity  of  a  ferry  franchise  cannot  be 
questioned  collaterally,  unless  by  parties  whe 
can  show  a  right  paramount  to  that  granted 
by  the  publie.  lb;  Norris  v.  Farmers'  etc 
Co.,  65  D.  535. 

The  foundation  of  a  ferry  right  is  in  the 
ownership  of  the  soil,  or  in  the  exercise  of 
the  right  of  eminent  domain.  JeffersonviUe 
v.  Louisville  Ferry  Co.,  89  D.  495. 

An  exclusive  franchise  to  maintain  a  ferry 
across  a  river  does  not  prevent  the  publie 
from  using  the  river  as  a  highway  between 
points  above  and  below.  Broadnax  v.  Baker, 
55  R.  633. 

4.  Bemedy  for  disturbance.  ~1.  What 
amounts  to  a  disturbance.  —  A  bridge  or 
ferry  cannot  be  erected  so  near  another, 
bound  by  law  to  be  provided  with  attend- 
ance, boats,  etc.,  as  to  draw  away  custom 
under  the  common  law.  Norris  v.  Farmers9 
etc  Co.,  65  D.  535. 

The  fact  that  the  diminished  income  Is 
still  a  fair  remuneration  for  plaintiff's  outlay 
does  not  give  defendants  any  right  to  draw 
away  the  travel  to  another  ferry  or  bridge. 
Smith  v.  Harkms,  44  D.  83. 

A  bridge  or  ferry  cannot  be  established 
within  a  mile  of  a  licensed  bridge  or  ferry, 
in  California,  unless  the  board  of  supervisors 
deem  it  necessary  for  public  convenience. 
Norris  v.  Farmers'  etc  Co.,  65  D.  535. 

A  ferry  company ^issuing  tickets  entitling 
passengers  to  membership  in  the  company, 
and  free  ferriage  for  one  month  on  their  pur- 
chasing such  tickets,  do  not  constitute  their 
ferry  a  private,  but  a  public,  one,  and  within 
the  statutory  prohibition  against  establishing 
a  ferry  within  a  mile  of  one  already  licensed 
and  operating.    lb. 

The  legislature  may  at  any  time  resume 

Sowers  previously  delegated  by  it  to  a  pub- 
o  agent;  therefore,  where  a  grant  of  a  terry 
franchise,  by  the  county  Judge,  was  made, 
and  the  franchise  was  burdened  by  law  with 
a  power  in  the  connty  judge  to  establish  any 
other  similar  franchise  demanded  by  public 
convenience,  the  granting  of  such  second 
franchise,  by  the  legislature,  cannot  be  com- 
plained of.  Dye*  v.  Tuskahosa  Bridge  Co., 
27  D.  656. 
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One  may  lawfully  transport  his  own  goods 
habitually  in  his  own  boat,  where  another 
has  an  exclusive  right  of  ferry.  Alexandria 
etc  Ferry  Co.  v.   Witch,  39  R.  535. 

The  possessor  of  an  exclusive  ferry  license 
on  a  navigable  river  may  not  restrain  citizens 
from  using  their  own  boats  in  crossing,  for 
themselves,  their  employees,  guests,  and 
friends;  but  if  they  use  his  banks  within  the 
granted  territory  for  landing  or  for  reaching 
their  boats,  except  at  publio  highways,  they 
are  technically  liable  as  trespassers.  Hunter 
t.  Moore,  51  R,  589. 

2.  Remedies, — For  forcibly  taking  a  ferry, 
neither  a  writ  of  forcible  entry  and  detainer 
nor  ejectment  will  lie.  Rees  v.  Lawless,  12 
D.  295. 

The  owner  of  a  ferry  established  by  law 
has  a  right  to  protection,  and  therefore  may 
maintain  an  action  for  a  nuisance  against  one 
who  sets  up  a  rival  ferry,  to  his  injury,  with- 
out publio  authority,  and  there  is  no  differ- 
ence in  this  respect  between  ancient  ferries 
and  those  established  by  express  grant. 
McOowen  v.  Stark,  9  D.  712.  S.  P.,  Smith  v. 
Harkins,  44  D.  83. 

In  an  action  by  an  owner  of  a  ferry  estab- 
lished by  law,  against  one  who  has  set  up  a 
ferry  in  opposition  to  him,  without  authority, 
and  has  used  unwarrantable  means  to  divert 
custom  from  the  plaintiff's  ferry,  the  clear 
gains  of  the  defendant  may  be  made  the 
measure  of  damages.  McOowen  v.  Stark,  9 
D.  712. 

The  owner  of  a  ferry  may  maintain  an 
action  for  the  disturbance  thereof  against 
persons  who,  by  obstructions  in  the  river, 
cause  injuries  mediate  or  immediate  to  the 
landings,  thereby  diminishing  the  profits  of 
the  ferry,  and  subjecting  the  owner  to  in- 
creased labor  and  expense  in  the  use  of  his 
franchise.     Patrick  v.  Ruffners,  40  D.  740. 

The  complaint  in  such  action  need  not 
allege  directly  that  plaintiff  was  possessed  of 
them,  or  was  owner  of  the  soil,  if  it  shows 
that  they  were  used  as  appurtenant  to  the 
ferry,     lb. 

The  complaint  in  an  action  for  disturbance 
of  a  ferry  need  not  set  forth  the  means  by 
which  the  ferry  was  legally  established,  nor 
the  derivation  of  plaintiff's  title  thereto,    lb. 

Property  in  a  ferry  is  private,  although 
the  publio  convenience  is  the  occasion  of 
granting  a  franchise  of  this  nature;  and  con- 
sequently, an  injury  to  it  may  be  the  subjeot 
of  an  action.     Smith  v.  Harkins,  44  D.  83. 

Equity  will  enjoin  the  invasion  of  a  fran- 
chise of  a  ferry.  lb.;  Newburgh  T.  Road  v. 
Miller,  9  D.  274. 

The  plaintiff  owned  an  exclusive  ferry  and 
a  leasehold  in  the  landing  on  a  navigable 
river  at  the  terminus  of  a  highway.  The 
defendant  obstructed  the  landing  and  the 
travel  on  the  highway  by  means  of  a  rail- 
road. Held,  1.  That  the  plaintiff  could  not 
maintain  an  action  for  damages  to  the  ferry 


franohise,  his  injury,  though  greater,  being 
of  the  same  kind  as  that  of  the  public;  £ 
That  he  could  recover  for  injury  to  his  lease- 
hold, and  the  measure  of  damages  was  the 
depreciation  in  its  value  by  means  of  the) 
railroad.  Pittsburgh  etc  R.  R.  Co.  v.  Jones* 
56  R.  260. 

5.  How  the  franchise  may  be  lost.  — 
Non-user  of  a  ferry  franchise  for  forty  years 
amounts  to  a  surrender  of  the  right.  Smith 
v.  Harkins,  44  D.  83. 

A  ferry  license,  when  granted,  becomes) 
the  property  of  the  grantee,  and  is  a  private) 
right,  subject  only  to  the  governmental  con* 
trol  growing  out  of  its  other  nature  of  pub- 
lid  juris.  When  granted  in  an  estate  for 
years,  the  death  of  the  grantee  can  no  more) 
terminate  i%  than  the  death  of  a  tenant  cam 
terminate  a  like  estate  in  lands.  Lippencott 
v.  AUander,  1  R.  299. 

It  seems  that  in  view  of  the  similarity 
between  a  ferry  and  a  pontoon  bridge,  a 
legislative  grant  to  one,  of  the  privilege  of 
establishing  the  latter,  impliedly  repeals  a 
former  grant  to  another,  of  a  privilege  of 
establishing  the  former.  Hudson  v.  Cuers* 
Land  etc  Co.,  26  R.  289. 

The  franchise  of  a  ferry  was  granted  to 
one,  his  heirs  and  assigns,  so  long  as  he  and 
they  should  well  ana  faithfully  keep  the 
ferry  according    to  the    directions  of   the 

grant.  Held,  that  the  right  to  the  franchise 
id  not  vest  until  the  grantee  commences 
the  keeping  of  the  ferry;  that  the  right  to 
the  franchise  is  forfeited  by  an  unreason- 
able delay  in  putting  the  ferry  in  use,  and 
that  the  forfeiture  is  not  excused  by  the 
death  of  the  first  grantee  soon  after  the 
grant  and  the  disabOity  of  his  heir,  no  ex- 
ception having  been  made  in  the  grant  on 
account  of  such  disability.  Clarke  v.  Calio- 
way,  2  D.  706. 

6.  Fares  and  tolls. — A  publio  ferry 
will  be  presumed  to  be  kept  for  compensa- 
tion when  there  is  no  evidence  showing  the 
contrary.     Richards  v.  Fuqua,  64  D.  121. 

Where  rates  of  ferriage  for  wagons  are 
fixed  by  statute,  a  ferry-man  cannot  charge 
for  the  contents  of  a  wagon  separately  from 
the  wagon,  although  wagon  and  contents 
belong  to  different  persons.  Kelly  v.  Alte* 
mus,  36  R.  6. 

The  right  of  ferry  is  not  an  incorporeal  here- 
ditament, nor  the  subject  of  a  real  covenant; 
and  a  contract,  though  under  seal,  that  one 
should  pass  toll  free,  is  a  personal  contract, 
which  does  not  bind  an  assignee  of  the  ferry. 
Morse  v.  Garner,  47  D.  565. 

7.  Inability  of  ferry-man,  generally.* 
—  A  licensed  ferry-man  has  no  authority  te 
place  a  rope  across  a  navigable  stream,  which 
obstruoto  navigation,  and  if  he  does  so,  he  is 
liable  for  any  injury  resulting  therefrom. 
Babcock  v.  Herbert,  37  D.  695. 

~*  Duties  and  liabilities  of  keeper  of  ferry*  ate 
note,  87  D.  790-722. 
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A  city  has  no  right  to  charge  wharfage 
against  the  owner  of  a  ferry  right  when  the 
claim  arises  ont  of  the  right  of  ferriage. 
JefferwonvUle  v.  Louisville  Ferry  Co.,  89  D. 
495. 

8.  as  a  common  carrier.  —  The 

keeper  of  public  ferry  is  liable  as  a  common 
carrier.  Babcock  v.  Herbert,  37  D.  695;  May 
t.  Hanson,  63  D.  135.  Although  his  ferry  is 
s  private  one,  and  on  a  road  not  opened  nor 
maintained  by  public  authority,  if  he  under- 
takes for  hire  to  carry  the  persons  and  prop- 
erty of  all  people  who  may  apply  for  such 
carriage.  LiUlejohn  v.  Jones,  39  D.  132. 
Bat  one  who  keeps  a  ferry  for  his  own  use 
and  for  the  accommodation  of  customers  at 
his  mill,  but  who  charges  no  ferriage,  is  not 
a  common  carrier.  Setf  v.  Dunn,  5  R. 
544. 

A  ferry-man  is  a  common  carrier,  and  liable 
as  such  as  to  all  property  committed  to  his 
ears;  but  if  the  owner  of  the  property  re- 
tains control  of  it,  the  ferry-man  is  only  lia- 
ble in  case  of  negligence.  Harvey  v.  Rose,  7 
R.  595;  Wyekoff  v.  Queens  County  Ferry  Co., 
11  R.  650.  And  the  owner  cannot  recover, 
if  he  is  guilty  of  negligence  on  his  part,  con- 
tributing to  the  loss.  Wychoff  v.  Queens 
County  Ferry  Co.,  11  R.  650. 

It  is  the  duty  of  a  keeper  of  a  ferry  au- 
thorized by  law  to  provide  a  good  and  secure 
boat,  suitable  and  safe  in  all  respects,  both 
to  receive  and  to  transport  all  such  property 
and  vehicles  as  are  usually  required  to  be 
conveyed  across  publio  ferries.  Richards  v. 
Fuqua,  64  D.  121. 

A  ferry-man  is  liable  for  loss  incurred  to 
property  whi!3  being  received  by  him,  as  it 
is  as  much  his  duty  to  make  provision  for 
the  safe  reception  of  property,  as  for  its 
transportation  when  received.    lb. 

A  ferry-man  must  have  a  safe  boat,  a 
skillful  ferry -man,  and  sufficient  force  to 
manage  the  boat  and  care  for  persons  and 
property  received  for  transportation.  He  is 
liable  for  loss  or  injury  occasioned  by  ne- 
glect of  these  duties  and  precautions.  Sanders 
v.  Young,  73  D.  175. 

A  ferry-man  becomes  liable  for  a  passenger's 
safe  transit  and  delivery  as  soon  as  he  sig- 
nifies his  assent  or  readiness  to  receive  the 
passenger,  and  is  chargeable  with  any  acci- 
dent occurring,  except  by  act  of  God  or  the 
public  enemy.     May  v.  Hanson,  63  D.  135. 

A  ferry-man  receiving  horses  in  charge  of  a 
driver,  for  transportation,  is  not  liable  for  an 
accident  to  them,  in  the  absence  of  negli- 
gence on  his  part.  Yerkes  v.  8abin,  49  R. 
434;  Dudley  v.  Camden  etc  Ferry  Co.,  36  R. 
501. 

When  the  only  possession  and  custody  by 
a  ferry-man,  of  a  horse  and  carriage,  is  that 
which  necessarily  results  from  the  owners 
driving  the  same  on  board  the  boat  and  pay- 
ing tile  ferriage,  the  ferry-man  is  not  charge- 
able with  the  full  liabilities  of  a  common 


carrier.     Wyekoff  v.  Queens  Co.  Ferry  Co., 
11  R  650. 

A  ferry-man  is  liable  as  a  common  carrier, 
where  he  takes  charge  of  a  team  driven  upon 
his  boat,  and  directs  an  attempt  to  cross  the 
stream,  and  a  loss  ensues  in  consequence  of 
his  negligence  in  the  outfit  or  management  of 
his  boat,  although  the  team  was  driven  upon 
the  boat  at  a  time  of  peculiar  danger,  and 
in  opposition  to  his  express  order.  Griffith 
v.  Cave,  83  D.  82. 

The  owner  of  a  young  and  skittish  horse 
may  take  it  on  a  ferry-boat,  and  is  not  guilty 
of  concurrent  negligence  in  so  doing,  such  as 
will  relieve  the  ferry-men  of  liability,  if  he 
use  proper  care  in  the  management  of  the 
animal  while  on  the  boat  Clark  v.  Union 
Ferry  Co.,  91  D.  66. 

A  ferry-man  must  see  that  teams  are  safely 
driven  off  from  as  well  as  upon  his  boat.  He 
may  drive  himself,  or  may  unharness  the 
team,  or  unload  them,  for  the  purpose  of 
getting  them  safely  on  board.  May  v.  Han- 
son, 63  D.  135. 

A  ferry-man  permitting  a  party  to  drive 
his  own  team  off  from  or  upon  his  boat  con* 
stitutes  him  quoad  hoe  his  agent,  and  is  re- 
sponsible for  all  accidents,     lb. 

A  ferry  company  is  bound  to  furnish 
reasonably  safe  and  convenient  means  for  the 
passage  of  teams  from  its  boats,  appropriate 
to  the  nature  of  its  business,  and  to  exercise 
the  utmost  skill  in  the  provision  and  applica- 
tion of  the  means  so  employed;  but  it  is  not 
bound  to  adopt  and  use  a  new  and  improved 
method  because  it  is  safer  or  better  than  the 
method  then  employed,  if  it  is  not  requisite 
to  the  reasonable  safety  or  convenience  of 
passengers,  and  if  the  expense  is  excessive. 
Le  Barron  v.  East  Boston  Ferry  Co.,  87  D. 
717. 

9.  Liability  for  injuries  caused  by 
negligence.  —  Plaintiff  need  not  prove  hit 
own  ordinary  care  to  avoid  injury,  in  an 
action  against  a  ferry-man  for  injuries  re- 
ceived in  driving  off  from  his  boat,  but 
proof  of  plaintiff's  want  of  ordinary  care 
ties  on  the  defendant.  May  v.  Hanson,  63 
D.  135. 

In  an  action  against  a  ferry  company  to 
recover  the  value  of  a  horse  and  carriage, 
alleged  to  have  been  lost  through  its  negli- 
gence, the  evidence  tended  to  show  that  the 
chain  which  was  provided  to  be  put  up  as  a 
guard  or  barrier  at  the  end  of  the  boat,  to 
prevent  casualties  to  horses,  etc.,  was  either 
not  up,  or  was  entirely  insufficient  for  the 
purpose.  Held,  that  if  either  fact  was 
established,  and  the  loss  resulted  from  that 
cause,  the  defendant  was  liable.  Wyekoff  v. 
Queens  Co.  Ferry  Co.,  11  R.  650. 

The  defendant  ferry  company  landed  pas- 
sengers from  boats  upon  a  pontoon  secured 
to  the  shore,  and  occupying  the  width  of  the 
slip,  except  some  eight  or  twelve  inches  left 
for  play  on  each  side.    On  each  outer  edge 
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of  the  pontoon  was  a  sill  six  or  eight  inches 
high,  surmounted  by  an  arched  rail,  three 
feet  above  the  sill  at  the  center,  and  sup- 
ported by  stanchions  six  feet  apart.  There 
was  also  a  rail  twenty  or  twenty-two  inches 
above  the  sill,  and  parallel  with  it  A  child, 
six  years  old,  in  leaving  one  of  the  boats, 
fell  through  one  of  the  openings  in  this  guard, 
and  was  drowned.  The  pontoon  had  been 
in  use  five  or  six  years,  and  was  similar  to 
other  ferry  pontoons.  No  similar  accident 
had  ever  happened,  RM,  that  the  defend- 
ant was  not  liable.  Lqfim  v.  Unicm  Ferry 
Co.,  38  R.  633. 

Strict  diligence  and  skill  are  required  of 
ferry-men  in  the  performance  of  their  duties, 
and  the  fact  that  a  ferry-boat  was  forced 
from  the  landing  by  the  force  of  a  wagon 
striking  it  in  descending  to  the  boat  prima 
fade  shows  carelessness  on  the  part  of  the 
ferry-man,  and  throws  upon  him  the  burden 
of  proving  the  contrary.  Richard*  v.  Fuoucl 
641).  121. 

Plaintiff  applied  to  cross  a  river  with  his 
wagon  and  a  team  of  six  mules  at  defend- 
ants ferry.  Defendant  directed  the  front 
span  of  mules  to  be  detached  from  the  wagon, 
and  left  upon  the  bank  until  the  next  trip. 
As  the  boat  was  about  leaving  the  bank  with 
the  wagon  and  four  mules,  a  servant  of  a 
person  crossing  at  the  time,  at  plaintiff 's  re- 
quest, brought  the  two  mules  which  had 
been  detached  and  hitched  to  a  stake  on  the 
bank  into  the  after  part  of  the  boat,  behind 
the  wagon,  and  held  them.  One  of  the  de- 
tached mules  fell  overboard  on  the  passage, 
and  was  drowned.  Held,  that  plaintiff  was 
not  entitled  to  recover,  unless  the  cause  of 
the  loss  was  the  omission  of  defendant,  after 
becoming  aware  of  what  plaintiff  had  done, 
to  use  a  proper  degree  of  care  to  avoid  the 
consequences.     Harvey  v.  Boss,  7  R.  696. 

10.  Statutory  provisions  relating  to 
ferries.  — The  North  Carolina  act  of  1806 
allowing  a  bridge  to  be  built  instead  of  keep- 

ag  a  ferry  can  only  apply  to  a  ferry  actu- 
[y  existing  and  in  use  at  the  time  of 
substituting  the  bridge  for  the  ferry.  Smith 
v.  Harkine,  44  D.  83. 

When  a  statute  authorises  the  county 
court  to  excuse  a  ferry-man  from  having  hand- 
raila  upon  his  boat  for  the  greater  security 
of  stock,  and  the  county  court  does  so  excuse 
him,  his  duties  and  labilities  as  a  ferry- 
keeper  under  the  common  law  are  in  no  way 
diminished.    Sander*  v.  Young,  73  D.  176. 

FIDUCIARY  DEBTS. 

Not  discharged  in  bankruptcy,  see  Ranb> 
ruftot,  37;  INSOLVENCY,  23. 

filing. 

Cfasenf,  or  objection  to  probate,  see  Wills, 
46. 

Chattel  mortgage,  see  Chattel  Mo&toaoss, 
13-16. 


FERRIES  —  FIRES. 

Decisions  and  American  Reports, 


Indictments,  see  Indictment,  37. 
Items  of  setoff,  see  Sar-on;  3L 
Judgments  and  decrees,  set 

31. 
Notice  or  claim  for  mechanic's  lien,  see  llsv 

ostavxo's  Lien,  4,  16. 
Kotios  of  pending  suit,  see  Ln  Pebdebe,  st 
Pleadings,  see  Pleading,  167. 
Transcript  of  civil  record,  see  Appeal,  100l 
Transcript  of  criminal  case,  see  Afpeal,  14Aw 

FHiLnra  blajstkb. 

In  bfll  or  note,  see  Bills  and  Nona;  16-SL. 

In  deeds,  see  Deeds,  26. 

In  ordinary  bonds,  see  Bonds,  7. 

TILLING  VAOANOTJBa. 
In  public  offices,  see  OmosRS,  18. 

FXVAXi  ACCOUNTING. 

By  personal  representatives,  see  BiJaJUTOBav 

etc.,  138-143. 
Of  guardians,  see  Guabdiah  and  Wabd,  3Qw 


Of  award,  see  Abbitration,  eta,  23. 
Of  judgments  and  decrees,  sec  Judoment; 

Of  judgment  In  attachment*  see 

KENT,  120. 

Of  judgment  on  appeal,  see  Appeal,  5-4. 


Of  lost  property,  rights  of,  see  Laboebt,  llf 
Pebsonal  Pbopsbty,  8;  Rbwabm,  7. 

FINDING. 
Of  indictments,  see  Indictment,  L 

FINDINGS. 

By  the  oourt,  generally,  see  Tbial,  116V 
By  the  oourt,  in  ejectment,  so    *■ 

44, 

In  replevin,  see  Replevin,  30. 
Of  jury,  on  trial  of  right  of  prnperly,  80S 

Execution,  193. 
Review  o{,  on  appeal,  see  Appeal,  T% 

finb. 

For  oontempt,  see  Contempt,  23. 
Of  militiamen,  for  misconduct, 
5,1 


See  Municipal  Corporations,  87* 

FIBE  INSTJBAHOB. 
See  Insurance,  IL 


City  ordinances  for  prevention  o^  see  Mums* 

cipal  Corporations,  25. 
liability  of  city  for  injuries  caused  by,  sot 

Municipal  Oorpobations,  7ft. 
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Liability  of  land-owner  for  spread  of,  see 

Rial  P&ofkbty,  12. 
liability  of  railroad  company  for  spread  of, 
Railroad  Companies,  71. 


Upon  demised  premises,  when  excuse  pay- 
ment of  rent*  see  Landlord  and  Ten- 
ant, 40. 

FTRH  CREDITORS. 

Rights  of,  on  dissolution,  see 
96-104. 


Adoption  and  use  of,  see 

27.  

JTlBxTrTRTEB. 

flneludes  rights  of  fishery,  how  they  may  be 
acquired,  and  In  what  waters;  the  rights  of 
riparian  proprietor!;  and  regulations  of  law  for 
ttiie  protection  oi  fish.  J 

1.  How  a  fishery  maybe  acquired. 
— A  right  of  several  fishery  depends  upon 
the  right  to  the  soil,  and  cannot  exist  inde- 
pendently of  it,  unless  derived  by  a  special 
grant  from  the  crown,  or  by  prescription, 
Coffin*  t.  Benburv,  42  D.  156. 

The  right  to  fish  and  take  fish  Is  not  an 
easement,  but  a  right  of  profit  in  lands,  and 
cannot  be  claimed  under  the  designation  of 
easement.     Cobb  v.  Davenport,  97  D.  718. 

The  right  to  take  fish  is  a  profit  a  prendre, 
and  it  requires  for  its  use  and  enjoyment  ex- 
clusive occupancy  during  the  period  of  fish- 
ing, and  implies  the  right  to  fix  stakes  and 
capstans  for  the  purpose  of  drawing  the  seine, 
and  the  occupancy  of  the  bank  at  high  tide, 
at  well  as  the  space  between  high  and  low 
water  mark,  as  far  as  may  be  necessary  and 
usual.  Tbucum  Fishing  Co.  v.  Carter,  100  D. 
597. 

A  several  and  exclusive  fishery  in  the  Dela- 
ware River,  opposite  any  part  of  the  shore, 
whether  by  right  of  title  to  the  soil  or  de- 
rived by  grant  from  the  riparian  owner  de- 
pends, m  Pennsylvania,  upon  the  acts  of  the 
assembly  of  1804  and  1809;  and  no  such  fish- 
ery can  be  established  in  the  river  without 
provi  ig  a  compliance  with  those  acts.     lb. 

The  privilege  of  fishing  in  the  navigable 
rivers  and  arms  of  the  sea  belongs  prima 
fade  to  the  king,  and  is  public;  but  an  in- 
dividual may,  by  grant  or  prescription,  ac- 
quire an  exclusive  right  of  fishing  therein. 
Nor  is  there  any  prohibition  of  such  grants 
in  Magna  Charts*  Rouen  v.  Jones,  19  D. 
49. 

To  establish  a  several  fishery  in  navigable 
waters,  it  should  appear  that  all  other  per- 
sons have  been  kept  out  by  the  plaintiff  and 
nis  grantors  from  fishing  in  an  manner  in 
the  waters  to  which  the  plaintiff  lays  olaim, 
•   Collin*  v.  Benbury,  42  D.  155. 

Whether  the  legislature  has  power  to  grant 
»  several  or  exclusive  right  of  fishery  1 1  the 
navigable  waters  of  Maryland,  queers,  Piupps 
t.  8kUe,  85  D.  654. 


A  several  and  exclusive  fishery  in  a  navi- 
gable river  cannot  be  acquired  by  prescrip- 
tion, in  Pennsylvania,  for  no  grant  could 
have  been  made  to  support  the  right  Tin* 
cum  Fishing  Co.  v.  Carter,  100  D.  597. 

The  right  to  take  fish  within  the  limits  of 
one's  own  land  bounding  upon  and  including 
a  stream  not  navigable  is  so  far  a  subject  of 
distinct  property  or  ownership  that  it  may  be 
granted,  and  will  pass  by  a  general  grant  of 
the  land  itself,  unless  expressly  reserved;  or 
it  may  be  granted  as  a  separate  and  distinct 
property  from  the  freehold  of  the  land;  or 
the  land  may  be  granted,  while  the  grantor 
reserves  the  fishery  to  himself.  Beckman  v. 
Kreamer,  92  D.  146. 

A  grant  of  a  several  fishery  in  a  public 
navigable  river  cannot  be  presumed  from  the 
mere  uninterrupted  use  and  enjoyment  of 
the  right  of  fishing  for  upwards  of  twenty 
years.  Delaware  etc.  R.  R.  Co.  v.  Stamp,  29  D. 
561.  To  gain  such  exclusive  right  by  use  and 
possession,  the  possession  and  use  must  be  ex* 
elusive  as  well  as  uninterrupted.  Chatber  v. 
Dickinson,  6  D.  250. 

The  patent  to  the  inhabitants  of  the  town 
of  Oyster  Bay,  from  Sir  Edmnnd  Andross,  in 
1677,  oonveyed  an  exclusive  right  of  fishing 
in  the  waters  included  within  the  grant,  and 
such  right,  being  the  common  property  of 
the  inhabitants,  may  be  governed  and  regu- 
lated by  rules  adopted  in  town  meeting. 
Rogers  v.  Jones,  19  D.  493. 

2.  What  water*  are  common  to  the 
public.* — By  common  law,  the  people  have 
a  right  fish  in  the  sea  or  creeks,  or  arms 
thereof,  as  a  public  common  piscary,  and 
cannot  be  restrained  from  exercising  this 
right  except  in  those  places,  creeks,  or  navi- 
gable rivers  in  which  either  the  king  or  some 
particular  subject  has  acquired  a  proprietary 
interest  exolusive  of  sucn  common  liberty. 
MouUon  v.  Libbey,  59  D.  57.  This  right  it 
not  affected  bv  any  grant  of  the  soil,  nor  can 
it  be  abridged  by  a  private  grant  from  the 
sovereign  of  an  exclusive  right  of  fishery  to 
an  individual,  unless  it  be  an  ancient  grant, 
though  it  is  subject  to  legislative  control. 
Weston  v.  Sampson,  54  D.  764. 

Whatever  right  the  king  by  his  preroga- 
tive had  in  the  shores  of  the  sea  and  of  navi- 
gable rivers,  he  held  as  a  jus  publicum  in 
trust  for  the  benefit  of  the  people,  for  the 
purposes  of  navigation  and  of  fishery.  MouU 
ton  v.  Libbey,  59  D.  57. 

The  common  right  of  fishery  is  clearly  re- 
served and  preserved  for  the  king's  subjects 
by  the  saving  clause  of  the  grant  from 
Charles  L  to  Sir  Ferdinando  Gorges  of  the 
province  of  Maine.  This  proviso  exhibits  a 
general  intention  not  only  to  preserve  te 
the  people  their  common  right  of  fishery,  but 
to  afford  unusual  facilities  for  its  exercise. 
lb. 

•  Right  of  fishery  along  shore  of  sea,  see  note, 
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The  public  right  of  fishery  in  the  sea  and 
Its  arms  was  extended  to  colonists  in  Massa- 
chusetts under  the  charters  from  the  crown. 
Weston  v.  Sampson,  54  D.  764. 

The  Massachusetts  colony  ordinance  of 
1641,  extending  upland  owner's  right  to  the 
soil  on  tide- water  to  low- water  mark,  ap- 
plies, by  long  usage,  to  lands  in  the  old 
Plymouth  colony.     lb. 

The  common  right  of  fishery  includes 
fishery  of  clams,  ana  the  right  to  dig  for  the 
same.  Moulton  v.  Lxbbey,  59  D.  57;  Weston 
v.  Sampson,  54  D.  764. 

The  tact  that  a  party  has  been  accustomed 
for  sixty  years  to  dig  clams  on  a  certain 
flat,  subject  to  the  flux  and  reflux  of  the  tide, 
is  not  evidence  that  he  has  any  exclusive 
right  therein.     Moulton  v.  Labbey,  59  D.  57. 

The  right  of  digging  clams  between  high 
and  low  water  mark  on  tide-waters  does  not 
belong  exclusively  to  the  owner  of  the  upland 
under  the  Massachusetts  colony  ordinance  of 
1641,  so  as  to  render  other  persons,  inhabitants 
of  the  town,  liable  to  him  in  trespass  for  dig- 
ging clams  there,     Weston  v.  Sampson,  54  5. 

A  person  may,  from  a  boat,  enter  upon 
and  walk  and  fish  along  the  uninclosed  fiats 
of  another,  in  the  sea,  between  high  and  low 
water  mark,  and  within  one  hundred  rods  of 
the  upland.     Packard  v.  Ryder,  59  R.  101. 

Fishing  in  the  Great  Lakes,  in  water  re- 
mote from  the  land,  is  a  business  open  to 
all,  and  may  be  carried  on  even  with  stakes, 
if  not  impeding  navigation  or  forbidden  by 
law.     Lincoln  v.  Davis,  51  R.  1 16. 

The  right  of  fishery  in  a  navigable  river  is 
common  to  all,  subject  to  governmental  regu- 
lations.    Com.  v.  Chopin,  16  D.  336. 

Navigable  rivers  are  those  wherein  the 
tide  ebbs  and  flows;  and  so  far  the  right  of 
fishing  is  common,  as  well  as  that  of  naviga- 
tion.    Hooker  v.  Cummings,  11  D.  249. 

The  doctrine  of  the  common  law,  that 
fresh-water  rivers  in  which  the  tide  does  not 
ebb  and  flow  belong  to  the  owners  of  the 
banks,  has  never  been  adopted  with  refer- 
ence to  the  large  rivers  in  Pennsylvania; 
snch  rivers  are  navigable,  although  there  is 
no  ebb  and  flow  of  the  tide  therein,  and  be- 
long to  the  commonwealth.  Carson  v. 
Blazer,  4  D.  463. 

No  one,  therefore,  has  a  right  to  an  exclu- 
sive fishery  in  such  navigable  rivers  on  the 
principles  of  the  common  law,  nor  has  such 
a  right  been  granted  to  any  one  by  the  pro- 
prietaries or  by  the  commonwealth,     lb. 

A  court  will  not  presume  a  grant  of  land 
under  navigable  waters  to  the  owners  of  the 
adjacent  soil  without  evidence  of  long  ex- 
clusive possession  and  use,  and  the  omission 
to  make  such  averment  in  a  bill  for  an  in- 
junction to  protect  the  complainant  in  the 
exclusive  right  of  fishery  in  such  waters  is 
fatal  thereto.  Delaware  etc  R.  R.  Co,  v.  Stump, 
89  D.  561. 


8.  Bights  of  navigation  paramount. 

-—The  right  of  navigation  in  a  navigable 
river  is  superior  to  all  other  rights,  and  par- 
ticularly to  the  right  of  fishery;  bat  though 
superior,  it  does  not  take  away  the  right  of 
fishery;  it  only  limits  it  so  far  as  it  inter- 
feres with  the  fair,  useful,  and  legitimate 
exeroise  of  the  right  of  navigation.  Post  ▼• 
Munn,  7  D.  570. 

In  an  action  against  the  master  of  a  vessel, 
for  wantonly  running  his  vessel  into  a  fish- 
ing-net, laid  in  a  navigable  stream,  and  dam- 
aging it,  — held,  that  the  defendant  was  liable, 
if,  upon  being  warned,  he  could  have  changed 
his  course  without  prejudice  to  the  reason- 
able prosecution  of  his  voyage.  Cobb  v.  Bern- 
nett,  15  R  752. 

One  is  not  entitled  to  damages  for  injury 
to  his  fishery,  resulting  from  construction  of 
a  pier  in  a  river,  under  license  from  the  state. 
Tinicum  Fishing  Co.  v.  Carter,  35  R.  632. 

4.  Laws  for  the  protection  of  fish.  — 
The  maintenance  of  dams  without  fishwaym, 
in  an  un navigable  river  which  is  the  outlet 
to  a  large  inland  lake,  thereby  obstructing 
the  passage  of  migratory  fish  from  the  sea  to 
the  lake,  constitutes  an  indictable  offense  at 
common  law.  State  v.  Franklin  Falls  Co.,  6  R. 
513.     Contra,  see  Com.  v.  Chapin,  16  D.  380. 

Every  legislative  grant  of  a  right  to  main- 
tain a  dam  across  a  stream  where  fish  are  ac- 
customed to  pass  is  subject  to  the  condition 
that  a  sufficient  way  shall  be  allowed  for  the 
fish,  unless,  by  express  provision  or  obvious 
implication  in  the  grant,  the  maintenance  of 
a  fishway  is  dispensed  with.  Commissioners 
v.  Holyoke  Water  Power  Co.,  6  R.  247. 

A  statute  providing  for  the  forfeiture  and 
seizure  and  destruction,  or  sale,  by  peace- 
officers,  without  judicial  hearing  and  judg- 
ment, of  implements  used  in  illegal  fishing, 
is  unconstitutional  leek  v.  Anderson,  40  R. 
115. 

One  who  owns  all  the  land  surrounding  a 
natural  pond  having  an  outlet  communicat- 
ing with  public  waters  is  liable  for  taking 
fish  from  the  pond  out  of  the  season  pre- 
scribed by  statute.  State  v.  Roberts,  47  & 
199. 

5.  Rights  of  riparian  owners. •  —The 
right  to  fish  in  an  unnavigable  stream  is  in 
the  owner  of  the  soil,  to  the  exclusion  of  the 
public  Waters  v.  LWey,  16  D.  333;  People 
▼.  Piatt,  8  D.  382;  Hooker  v.  Cumminj*,  11  D. 
249;  Beckman  v.  Kreamer,  92  D.  146.  The 
erection  of  a  dam,  therefore,  by  the  patentee, 
near  the  mouth  of  such  stream,  by  which 
salmon  are  prevented  from  passing  up  from 
a  lake,  is  not  indictable  as  a  public  nuisance, 
either  at  the  common  law  or  under  the  stat- 
ute for  the  preservation  of  fish  in  certain 
waters.  People  v.  Piatt,  8  D.  382.  And 
in  non-navigable  rivers,  the  adjacent  owners 
have  the  exclusive  right  of  fishing  opposite 

*  Right  of  riparian  owner  to  lihbery  In  uon- 
navigable  waters,  see  note,  ■&  K.  '£&- -Ml 
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their  land  to  the  middle  of  the  river;  bat  the 

Jrabiic  have  an  easement  therein  as  highways, 
or  navigation,  and  in  this  sense  sncb  rivers, 
when  capable  of  navigation,  may  be  regarded 
as  public,  and  subject  to  legislative  control. 
Hooker  ▼.  Cummings,  11  D.  249.  Bnt  this 
right  does  not  carry  with  it  the  right  to  pre- 
vent the  passage  of  fish  to  the  lakes  and 
ponds,  for  increase  of  the  species.  Com.  v. 
Chopin,  16  D.  386. 

A  right  of  fishing  in  any  water  gives  no 
right  over  the  adjoining  land,  nor  any  right 
to  erect  huts  on  the  shore  for  that  purpose. 
Cortefyou  v.  Van  Brandt,  3  D.  439. 

A  right  of  several  fishery  in  a  navigable 
water  cannot  arise  as  an  incident  to  riparian 
ownership.     Collins  v.  Benbury,  38  D.  722. 

A  party  owning  the  shore  cannot  acquire 
a  several  fishery  in  the  waters  adjoining,  by 
merely  clearing  ont  a  bottom  for  the  more 
speedy  and  secure  fishing  by  a  seine  to  be 
hauled  up  to  his  own  beach.  Collins  v.  Ben- 
fcrv,  42  D.  155. 

Title  to  the  shore  acquired  by  a  riparian 
proprietor  under  the  colonial  ordinance  of 
1641  does  not  destroy  the  common  right  of 
navigation  or  of  fishery  thereon.  Motuton  v. 
LAbey,  59  D.  57. 

An  action  of  trespass  lies  against  A  for  en- 
tering upon  B  s  land  and  fishery,  and  taking 
fish  from  the  waters  thereof  against  the  will 
and  protest  of  the  owner,  and  this  indepen- 
dently of  the  question  of  ownership  in  the 
fish.     BeeJeman  v.  Kreamer,  92  D.  146. 

The  right  of  public  and  common  fishery  is 
one  so  universal  and  unqualified  that  it  can- 
sot  exist  in  the  soil  of  a  private  proprietor, 
either  by  custom  or  prescription.  Cobb  r. 
Davenport,  97  D.  718. 

In  the  absence  of  notice  against  trespass, 
ao  action  will  lie  for  taking  fish  from  a  small 
lake  nearly  surrounded  by  the  plaintiff's 
land.     Marsh  y.  Colby,  33  R.  439. 

6.  Power  of  the  states  to  regulate  fish- 
eries. —  Legislative  control  over  public 
streams  and  rights  of  fishery  therein,  so  far  as 
nay  be  necessary  to  protect  navigation  and 
preserve  the  fish  from  destruction,  is  not 
prejudiced  by  a  grant  to  individuals  of  the 
soil  under  such  streams,  or  of  an  exclusive 
privilege  of  fishing  in  them.  Rogers  ▼.  Jones, 
19  D.  493. 

The  state,  representing  the  people,  may 
regulate  common  rights  and  privileges  of 
fishing,  and  an  act  of  the  legislature  in- 
tended to  protect  and  further  such  rights  is 
valid.    Moulton  v.  Liboey,  59  D.  57. 

The  legislature  may  grant  privileges  af- 
fording particular  and  exclusive  benefits,  for 
the  purpose  of  increasing  generally  the  pro- 
duet  and  value  of  the  common  right  of  fishery. 
Phippsr.  State,  85  D.  654. 

Section  17  of  article  71,  Code  of  Maryland, 
relating  to  the  bedding  of  oysters,  and  au- 
thorizing any  citizen  of  a  county  bordering 
sa  the  waters  of  the  state  to  locate  and  ep- 
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propriate  within  the  waters  thereof  an  area 
not  exceeding  one  acre,  for  the  purpose  of 
depositing  and  bedding  oysters,  on  certain 
conditions,  is  not  unconstitutional  as  con- 
ferring special  and  exclusive  privileges  in- 
consistent with  and  in  derogation  of  the 
common  right  of  free  fishery  in  the  waters 
of  the  state.  Nor  is  it  repealed  by  the  act 
of  1861,  providing  "that  no  patent  shall 
issue  for  land  covered  by  navigable  waters. " 
The  latter  only  restricts  and  limits  the 
powers  of  the  land  commissioner.     lb. 

Said  section  does  not  contemplate  a  trans- 
fer of  the  state  a  title  to  land  covered  by 
navigable  water,  but  is  a  conditional  license 
for  the  protection  of  private  rights,  revo- 
cable at  the  will  of  the  legislature.  It  sub- 
tracts nothing  from  the  common  right  of 
fishery,  nor  does  it  operate  as  a  grant  of 
several  rights  from  the  common  right  resid- 
ing in  the  people.    lb. 

Lands  of  Maryland  covered  by  navigable 
water  may  be  granted,  subject  to  the  public 
right  of  navigation  and  fishery;  and  inde- 
pendent of  the  question  as  to  the  power  of 
the  legislature  to  restrain  those  rights  by 
grants  in  severalty,  they  may  be  aided  by 
grants  conferring  particular  privileges.    lb. 

Oysters  taken  dv  one  in  the  exercise  of  his 
common  right  of  fishery  thereby  become  the 
property  of  the  taker,     lb. 

No  right  will  be  acquired  as  against  the 
state  by  the  obstruction  of  a  public  fishery, 
though  continued  for  more  than  twenty  years 
under  a  claim  of  right,  if  such  obstruction  in 
fact  originated  without  right.  State  v.  Frank' 
Un  Falls  Co.,  6  R.  513. 

The  Virginia  statute  forbidding  non-resi- 
dents to  catch  fish  for  the  manufacture  of 
manure  and  oil  and  to  manufacture  manure 
and  oil  from  fish  caught  within  the  waters  of 
that  state  is  not  unconstitutional,  and  a  con- 
tract to  be  executed  wholly  in  Virginia  in 
violation  of  it  will  not  be  enforced  in  Rhode 
Island,  nor  will  an  account  of  profits  of  such 
a  contract  there  be  adjudged.  Brothers  v. 
Church,  51  R.  410. 

7.  Grants  of  fisheries.  — A  grant  of  a 
dam  and  a  weir  upon  a  river,  with  the  ex- 
clusive right  to  take  fish  from  the  river  below 
the  dam,  is  held  under  the  limitation  that  a 
sufficient  and  reasonable  passage-way  shall 
be  allowed  for  the  fish  in  their  passage  up 
the  river;  and  this  limitation,  being  a  publio 
right,  is  not  extinguished  by  any  inattention 
or  neglect  in  compelling  the  owner  to  comply 
with  it.     Stoughton  v.  Baker,  3  D.  236. 

The  government  may  compel  the  private 
owners  of  dams  to  allow  this  free  passage  as 
a  public  right,  but  any  injury  suffered  by 
the  private  owners  in  consequence  of  such 
interference  maybe  compensated  for  by  an 
action  at  law.    76. 

A  committee  appointed  to  make  altera- 
tions, under  their  direction,  of  a  private 
fishery  grant,  are  not  personally  liable  to 
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those  whom  they  employ,  and  as  the  exercise 
of  their  authority  is  personal,  such  authority 
cannot  be  delegated  even  to  one  of  their  own 
number.    lb. 


(Includes  the  effect  of  affixing  to  realty  things 
not  originally  of  the  nature  of  realty;  and  the 
right  to  things  so  affixed,  as  affected  by  various 
legal  relations  of  parties.] 

Law  of,  as  between  parties  to  lease,  tee  also 
Landlord  and  Tenant,  21. 

1.  What  are  fixtures,  generally.*  — 

The  general  rule  as  to  fixtures  is,  that  what- 
ever is  annexed  to  the  freehold  osbomes  part 
of  it,  and  cannot  be  removed.  Miller  v. 
Plumb,  16  D.  466;  Mackie  v.  Smith,  52  D. 
615. 

A  fixture  is  an  article  whioh  was  a  chattel, 
but  whioh,  by  being  physically  annexed  or 
affixed  to  the  realty,  became  accessory  to  it, 
and  part  and  parcel  of  it.  Teaffr.  Hewitt, 
59  D.  634.  And  if  on  the  premises  at  the 
time  of  the  conveyance,  passes  by  deed  of 
such  realty.  Farrar  v.  StachpoU,  19  D.  201. 
And  in  such  case,  if  they  are  temporarily 
separated  from  the  realty,  for  convenience  in 
making  repairs,  or  otherwise,  they  still  re- 
main a  part  of  and  pass  by  a  conveyance  of 
the  realty,  notwithstanding  the  severance. 
Wadleioh  v.  Janvrin,  77  D.  780. 

Building  a  rail  fence  upon  land  of  another 
vests  the  property  in  the  rails  in  the  owner 
of  the  land.      Went*  t.  Fincher,  55  D.  416. 

A  large  and  heavy  wooden  box,  lined  with 
sine,  which  is  put  together  in  one  of  the  rooms 
of  a  tavern,  and  used  for  an  ice-chest,  is  per- 
sonal property,  not  a  fixture,  and  will  not 
pass  by  a  deed  of  the  real  estate,  although  it 
cannot  be  removed  from  the  room  without 
being  taken  in  pieces,  and  is  well  adapted  to 
the  uses  of  a  tavern,  Park  t.  Baker,  83  D. 
668. 

Where  a  railroad  oompany  enter  upon 
lands,  having  acquired  the  right  of  way,  and 
build  thereon  stone  piers  and  abutments  for 
a  bridge,  and  subsequently  abandon  that 
portion  of  its  road,  the  piers  and  abutments 
are  not  fixtures,  and  do  not  pass  to  the  land- 
owner. Wagner  v.  Cleveland  etc  R.  &  Co., 
10  R.  770. 

The  law  as  to  what  constitute  fixtures,  and 
when  they  pass  by  conveyance  of  the  realty, 
discussed.      Wadleigh  v.  Janvrin,  77  D.  780. 

Tlte  following  are  fixtures  within  the  general 
rule:  Voluntary  repairs  placed  on  the  lands 
of  another.     Caldwell  ▼.  Eneas,  12  D.  681. 

A  fence  built  on  government  land,  by  mis- 
take, by  an  adjoining  proprietor.  Seymour 
v.  Watson,  36  D.  556. 

Poles  adapted  and  used  for  cultivating 
hops  upon  a  farm;  equally  while  in  use,  and 
while,  having  been  taken  down  for  the  pur- 
pose of  gathering  the  crop,  they  are  lying 

*  See  monographic  note  on  what  are  fixtures, 
U  D.  80ft,  304;  17  J>.  086-696. 


piled  upon  the  premises,  with  the  intention 
of  being  used  again  next  season.  Bishop  r. 
Bishop,  62  D.  68. 

Hay-scales  erected  by  the  owner  of  the) 
land,  and  not  designed  for  removal.  Dudley 
v.  Foots,  66  R.  489.  And  if  they  are  put  there 
by  a  tenant,  they  must  be  removed  by  him 
before  the  expiration  of  hie  term,  or  they 
will  pass  to  the  owner  of  the  realty.  Blism 
v.  Whitney,  85  D.  745. 

Mirrors,  when  they  hare  been  placed  in 
recesses  in  the  walls,  made  to  receive  them, 
and  which  when  removed  would  leave  the) 
recesses  in  a  rough  and  unfinished  state, 
Mackie  r.  Smith,  52  D.  615;  Ward  r.  Kit- 
patriek,  39  R.  674. 

2.  Mode  and  purpose  of  annexation. 
—  1.  General  rules, — To  constitute  a  fixture 
there  must  be  either, —  1 .  Actual  annexation 
to  the  realty,  or  something  appurtenant 
thereto;  2.  Appropriation  to  the  use  or  pur- 
pose of  that  part  of  the  realty  with  which  it 
is  connected;  3.  Intention  of  the  party  mak- 
ing the  annexation  to  make  the  article  a 
permanent  accession  to  the  freehold;  but  this 
criterion  is  subject  to  the  qualification  that 
the  rights  of  the  parties  are  liable  to  be  eon- 
trolled  by  an  established  custom  or  special 
agreement  of  the  parties.  Teaff  v.  Hewitt* 
59  D.  634;  Hutehins  v.  Masterson,  26  R.  286. 

Things  personal  may  become  part  of  the 
realty,  —  1.  By  incorporating  them  therewith 
for  permanent  use;  2.  By  annexation  for  any 
object  in  such  a  manner  that  they  cannot  be 
removed  without  dilapidation,  or  injury  to 
the  inheritance.  Hunt  v.  Mulianpky,  14  D. 
300;  Providence  Gas  Co.  y.  Thurber,  56  D. 
621. 

The  modern  rule  regards  everything  as  a 
fixture  whioh  has  been  attached  to  realty 
with  a  view  to  the  purposes  for  which  the 
realty  is  held  or  employed,  howerer  slight 
or  temporary  the  connection  between  them. 
Johnson  v.  Wiseman,  83  D.  476. 

The  criterion  of  a  fixture  in  a  manufactory 
or  mill  is  not  different  from  that  whioh  ap- 
plies to  articles  attached  to  the  realty  under 
other  circumstances.  Teaff  v.  Hewitt,  59  D. 
634. 

In  ascertaining  what  are  fixtures,  regard 
is  to  be  had  to  the  object,  the  effect,  and  the 
mode  of  annexation.  McLaughlin  t.  Nash, 
92  D.  741. 

The  question  of  fixtures  does  not  depend 
upon  whether  or  not  the  foundation  is  let 
into  the  soil,  but  in  the  nature  and  character 
of  the  act  by  which  the  structure  is  put  in 
place,  the  policy  of  the  law  connected  with 
its  purpose,  and  the  intentions  of  thoes  con- 
cerned in  the  act.    Meigs* s  Appeal,  1  R.  872. 

In  determining  whether  an  improvement 
to  real  estate  is  a  fixture,  the  intention  of 
the  party  placing  it  and  the  manner  of  pla- 
cing it  are  not  conclusive,  but  much  depends 
on  its  object  and  use.  Stats  Sowings  Bank  v. 
Kircheval  27  B.  310. 
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Personal  property  affixed  to  the  wall  of  a 
building  by  nails,  in  such  a  manner  that  it 
tin  be  restored  without  injury  to  the  prop- 
erty or  the  building,  does  not  become  a 
fixture.     Cross  v.  Morton,  44  D.  353. 

Chattels  affixed  to  realty  under  license  do 
not  become  fixtures,  but  if  affixed  under  a 
deed  in  fee  of  the  right  to  do  so,  they  be- 
come fixtures.  Providence  Gas  Co.  r.  Tknr- 
her,  55  D.  621. 

There  must  be  actual  or  constructive  an- 
nexation of  doors,  windows,  blinds,  shutters, 
etc,  in  order  to  make  them  a  part  of  a  bund- 
ing, but  the  manner  of  annexation  is  of  no 
particular  consequence.  Peek  ▼.  Batehelder, 
94  D.  3!*!. 

Where  a  building  at  the  time  of  its  con- 
veyance has  in  it  all  the  windows  it  was 
constructed  with  and  for,  the  mere  fact  that 
the  defendant  had  made  some  sashes,  painted 
them,  and  set  glass  in  them,  intending  to 
use  them  at  some  future  time  in  the  construc- 
tion of  double  windows  for  the  house,  does 
sot  eren  constitute  constructive  annexation. 
Ik 

2L  Intent  In  annexing.  —  When  property, 
personal  in  its  character,  is  claimed  as  a  part 
of  the  freehold,  the  claimant  must  show  such 
bete  and  circumstances  as  will  clearly  indi- 
cate that  the  owner  intended  to  change  the 
character  of  the  property  from  personalty  to 
realty.  Hunt  y.  Mullanfhg,  14  U.  300.  And 
if  it  be  a  matter  left  tn  doubt  and  uncer- 
tainty, the  legal  qualities  of  the  article  are 
sot  changed,  and  it  must  be  deemed  a  chat- 
tel Teaf  t.  Hewitt,  59  D.  634;  KeUy  ▼. 
Austin,  92  D.  243. 

Real  estate,  with  personal  property  retain- 
ing all  essential  qualities  of  ohattels,  may  be 
united  by  a  manufacturing  establishment  in 
the  same  pursuit  and  for  producing  the  same 
result,  without  either  being  made  accessory 
to  the  other.     Teaf  r.  Hewitt,  59  D.  634. 

Whether  an  article  is  or  is  not  a  fixture 
must  often  be  determined  from  the  knowl- 
edge of  the  purpose  designed  in  its  erection 
or  connection.  Congregational  Soc  v.  Fkm* 
iay,  79  D.  511. 

Intention  to  annex,  and  not  the  character 
of  the  physical  attachment,  is  the  criterion 
by  which  to  determine  whether  property  an- 
nexed to  the  realty  becomes  a  part  thereof; 
and  an  agreement  that  property  attached  to 
the  realty  shall  be  considered  personal  prop- 
erty is  controlling,  and  as  against  persons 
having  notice  of  the  agreement*  the  property 
will  be  regarded  as  personalty,  witnout  re- 
gard to  the  mode  of  its  physical  connection 
to  the  realty.     Hill  v.  Sewald,  91  D.  209. 

Annexation  of  an  article  for  purpose  of 
permanent  improvement  of,  or  use  with, 
realty,  renders  it  a  fixture,  where  no  differ- 
ent intention  or  purpose  is  manifested.  PoU 
tor  v.  Cromwell,  100  D.  485. 

1  Nature  of  the  thing  annexed.  —  The  ex- 
tent and  mode  of  annexation  of  an  article  to 
2  A.  D.  B.  —100 


the  freehold  depend  much  upon  the  nature 
of  the  artiole  itself,  the  use  to  which  it  is  ap- 
plied, and  other  attending  circumstances. 
Teaf  v.  Hewitt,  69  D.  634. 

The  question  whether  chattels  are  to  be 
regardea  as  fixtures  depends  less  upon  the 
manner  of  their  annexation  to  the  freehold 
than  upon  their  own  nature  and  their  adap- 
tation to  the  purposes  for  which  they  are 
used.     Johnson  r.  Wiseman,  83  D.  475. 

The  use  of  a  chattel  as  being  convenient  in 
a  particular  trade  or  business  is  an  imma- 
terial element  in  determining  whether  it  is 
a  fixture.    Park  v.  Baker,  83  D.  668. 

The  siie  and  weight  of  an  article  are 
wholly  immaterial  in  their  bearing  on  the 
question  as  to  whether  it  is  in  a  legal  sens* 
a  fixture.     lb. 

8.  Buildings.— A  building  is  not  part  of 
the  realty  when  an  agreement  or  equitable 
circumstances  make  it  the  property  of 
another  than  the  owner  of  the  realty,  nam* 
Un  t.  Parsons,  90  D.  284.  &  P.,  Russell  t. 
Richards,  25  D.  254;  Foster  ▼.  Mahe,  37  D. 
749;  Curtiss  v.  Hoyt,  48  D.  149. 

A  house  is  not  personalty,  though  separate 
and  distinct  from  the  ground  on  which  it 
stands.  The  ownership  of  land  is  not  con- 
fined to  its  surface,  but  extends  indefinitely 
upwards  and  downwards,  and  includes  not 
only  the  ground  or  soil,  but  everything 
which  is  attached  to  the  earth,  whether  by 
the  course  of  nature,  as  trees  and  herbage, 
or  by  the  hand  of  man,  as  houses  and  othei 
buildings.  Gilliam  v.  Bird,  49  D.  379.  Thus 
an  unfinished  dwelling-house,  set  on  blocks 
laid  in  the  ground,  and  intended  to  remain 
on  the  lana,  is  a  fixture.  So  also  is  an  un- 
finished building  standing  on  posts  fixed  in 
the  ground,  intended,  but  never  used,  for 
temporary  oooupanoy.  Butler  v.  Page,  39 
D.  757. 

A  wooden  structure,  built  and  used  for 
dancing,  of  light  materials,  resting  partly  on 
the  ground  and  partly  on  posts  set  in  the 
ground,  and  roofed  with  brush,  with  a  door 
opening  into  the  owner's  adjacent  dwelling 
and  saloon,  with  seats  for  musicians  between 
the  two  buildings  on  cross-pieces  fastened  to 
both,  is  real  estate.  Lvpsky  v.  Borgmann,  38 
R.  735. 

Fragments  of  a  building  blown  down  by  a 
storm  of  wind  will  continue  to  be  regarded 
as  realty,  as  between  a  judgment  creditor 
and  assignees  of  the  owner  for  the  benefit  of 
his  creditors;  and  a  purchaser  at  sheriff's 
sale  upon  an  execution  issued  upon  such 
judgment  will  hold  the  same  as  such  against 
the  latter.     Rogers  v.  Gilinger,  72  D.  694. 

The  United  States  erected  in  the  borough 
of  York,  upon  ground  dedicated  as  a  public 
common,  buildings  for  use  during  the  war. 
Held,  that  the  circumstances  showed  that 
these  buildings  were  intended  for  temporary 
use,  and  not  as  permanent  structures,  and 
that  the  borough,  by  lying  by  and  suffering 
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sot  up  on  the  inside  of  the  windows  belong- 
ing to  the  house,  simply  for  temporary  use; 
where  the  blinds  were  made  for  side-fights, 
and  set  up  in  the  haU,  but  which  were  never 
annexed  to  the  building  or  windows,  or  even 
fitted  to  the  windows  or  put  into  them, 
where  the  grantor  did  not  intend  that  either 
blinds  or  windows  should  pass  with  the 
house,  but  secreted  them  at  the  time  of  the 
purchase,  so  that  the  grantee  did  not  know 
of  their  existence,  and  where  there  was  noth- 
ing about  the  oasings  to  indicate  that  any 
doable  windows  belonged  thereto,  because 
they  were  never  actually  or  constructively 
annexed  to  the  house.  Peck  v.  Batdtelder, 
04  D.  392. 

Where  the  owner  of  real  estate  executes 
a  mortgage  upon  chattels  which  may  prop- 
erly be  made  fixtures,  and  subsequently 
affixes  them  to  the  real  estate,  no  person 
having  knowledge  of  such  facts  can,  by  pur- 
chase of  the  real  estate,  or  otherwise,  acquire 
from  the  mortgagor  any  title  to  such  chattels, 
paramount  to  the  mortgagee  thereof.  Sow- 
den  v.  Craig,  96  D.  125. 

The  plaintiff  leased  to  L.  an  engine  and 
boiler,  with  a  privilege  of  purchase.  L. 
affixed  them  in  a  permanent  manner  to  land 
of  the  defendant  in  possession  of  L.,  under  a 
contract  for  purchase.  The  contract  pro- 
vided that  if  L.  failed  to  perform,  all  tools 
and  machinery  put  on  the  land  by  him  should 
belong  to  the  defendant  The  plaintiff  knew 
that  the  engine  and  boiler  were  to  be  affixed 
to  the  land,  but  did  not  know  of  this  agree- 
ment respecting  fixtures.  L.  failed  to  per- 
form. Held,  that  the  plaintiff  could  recover 
the  engine  and  boiler,  or  their  value,  from 
defendant    Bendy  v.  DhJoerhpff,  40  R.  107. 

A  purchaser  in  possession  of  land  under 
an  oral  contract  of  sale  built  a  frame  house 
thereon.  The  vendor  afterward  repudiated 
the  contract,  and  took  possession  of  the 
house.  Held,  that  the  purchaser  could 
maintain  replevin  for  it.  Watere  v.  Reuber, 
49  R  710. 

4,  What  will  pas*  at  judicial  tale.  —  Where 
a  lot  and  still-house  thereon  were  sold  by  the 
sheriff  on  execution,  — fold,  that  the  pumps, 
cisterns,  iron  grating,  and  door,  distillery  and 
horse-mills,  passed  to  the  purchaser,  but  not 
the  joists,  vats,  buckets,  pickets,  and  faucets, 
which  were  not  fixed  to  the  freehold.  Kir* 
wan  v.  Latour,  2  D.  519. 

A  purchaser  of  the  freehold,  at  a  sale  under 
order  of  court  for  the  enforcement  of  a  ven- 
dor's lien,  will  take  gas-fixtures,  though  they 
were  put  up  by  the  vendee,  if  the  vendee 
makes  no  claim  to  them  or  objection  to  the 
sale.     Johnson  v.   Wiseman,  83  D.  475. 

11.  Between  mortgagor  and  mort- 
gagee. —  1.  Wliat  are  deemed  fixtures.  — 
The  rule  respecting  fixtures  is  the  same  be- 
tween heir  and  executor,  vendor  and  vendee, 
and  mortgagor  and  mortgagee.  Montague  v. 
Vert,  67  D.  572. 


Additions  in  the  nature  of  fixtures  mads 
to  a  building  by  the  mortgagor,  after  the  ex* 
ecution  of  the  mortgage,  become,  as  between 
him  and  the  mortgagee,  a  part  of  the  realty, 
and  cannot  be  disposed  of  by  him  while  the 
mortgage  is  in  foroe.  Winslow  v.  Merchant*' 
/im.  Co.,  38  D.  368. 

Fixtures  placed  on  mortgaged  hud  by  the 
mortgagor  are  permanently  annexed  to  the 
freehold,  and  if  sold  by  the  mortgagee  before 
payment  of  the  mortgage,  and  removed  by 
the  purchaser,  the  mortgagor  or  his  repre- 
sentatives cannot  maintain  trover  against 
such  purchaser.    Butler  v.  Page,  39  D.  757. 

Where  the  mortgagor  of  a  foundry  and 
machine-shop  puts  in  new  machinery,  such 
as  vises,  lathes,  pulleys,  belts,  shafting,  etc., 
intended  by  him  "  to  be.  used  permanently 
with  the  foundry  property,  and  to  enhance 
its  value,"  he  may  not  remove  them  on  fore- 
closure.   Foote  v.  Qooek,  60  R.  411. 

The  fixtures  in  a  mill  erected  upon  land 
on  which  were  two  mortgages  were  sold  un- 
der execution  by  the  junior  mortgagee,  and 
by  him  purchased  and  removed  from  the 
mill.  He  then  rented  the  fixtures  to  a  third 
party,  who,  with  his  consent,  placed  them 
back  in  the  mill  for  use,  giving  nia  bond  for 
their  return.  Held,  that  they  thereby  be- 
came subject  to  the  tenior  mortgage,  and  by 
a  foreclosure  thereof  and  a  sale  thereunder 
of  the  real  estate,  the  fixtures  passed  to  the 
purchaser,  and  the  right  of  the  purchaser 
under  the  junior  mortgage  thereby  becom- 
ing extinot,  the  party  hiring  the  fixtures  from 
him  is  excused  from  returning  them,  and 
cannot  be  held  liable  in  an  action  on  hie 
bond  therefor.    Daniel*  v.  Bowe,  95  D.  797. 

A  mortgagor  planted  nursery  trees  on  the 
mortgaged  premises,  and  mortgaged  them 
by  chattel  mortgage,  and  that  mortgage  wae 
recorded.  Afterward  the  real  mortgage  wae 
foreclosed,  and  the  premises  were  sold. 
Held,  that  the  purchaser  on  that  sale  took 
title  to  the  trees.  Adam*  v.  Beadle,  29  R. 
487.    S.  P.,  Pierce  v.  Qeorge,  11  R  810. 

Lessees  of  a  manufactory  put  in  fixed  ma- 
chinery, and  afterward  bonght  the  premises 
subject  to  a  mortgage  of  the  realty,  includ- 
ing "  buildings  to  be  erected  thereon."  Held, 
that  the  machinery  so  put  in  by  them  came 
under  the  lien  of  the  mortgage.  Jones  v. 
Detroit  Chair  Co.,  31  R  314. 

Manufacturers  of  machinery  allowed  the 
tenant  of  a  mill  to  put  it  on  trial.  It  wae 
put  in  in  such  a  manner  as  to  be  capable  of 
removal  without  injury  to  the  milL  The 
tenant  refused  to  accept  it,  and  left  the 
premises  without  removing  it.  Held,  that 
it  became  a  fixture  as  to  a  prior  mortgagee 
of  the  mill.  Hamilton  v.  Huntley,  41  R. 
593. 

Tlie  following  are  deemed  fixtures  a*  between 
mortgagor  and  mortgagee:  A  house  situated 
upon  real  estate  at  the  time  that  the  latter  is 
mortgaged.    Buebout  v.  Swift,  87  D.  9a 
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t*  Votes  ft* 

Machines,  pulleys,  and  shafting  In  a  ma* 
ehine-ehon,  bolted  or  ■crowed  to  the  build- 
ing, or  to  blocks  bolted  to  the  building;  also 
sawntial  parts  of  the  machinery,  although 
they  can  do  detached  therefrom  without  in- 
Jury.    Pierce  v.  George,  11  &,  310. 

The  engine  by  which  the  machinery  of  a 
mortgaged  mill  is  propelled,  and  the  shaft- 
ing, pulleys,  and  belts;  also  the  carders, 
■pinning- jacks,  looms,  and  other  machinery 
properly  belonging  to  the  mill,  although  only 
attached  to  the  building  by  cleats  or  screws 
to  keep  them  in  place.  Otiumwa  etc.  Co.  ▼. 
JKnsfcy,  24  JL  719. 

An  engine  and  boiler,  steam-gauge,  water- 
tank,  steam-pump,  and  shafting,  designed 
permanently  to  increase  the  value  of  a  build- 
ing for  occupation  as  a  manufactory,  al- 
though removable  without  injury;  not  so  as  to 
machines  not  essential  or  especially  adapted 
to  the  use  of  the  building  as  a  manufactory, 
although  fastened  with  nails  and  bolts.  Mc- 
Cornell  y.  Blood,  25  R.  12. 

ftatform  scales  fastened  to  sills  laid  upon 
a  brick  wall  set  in  the  ground,  for  weighing 
stock  and  grain,  and  intended  for  permanent 
use.    Arnold  v.  Orowder,  26  R.  260. 

A  frame  building  resting  on  wooden  blocks 
laid  on  the  ground,  designed  as  an  office  in 
connection  with  a  mill,  but  detached  there- 
from, and  intended  by  the  mortgagor  to  be 
removed,  although  erected  after  the  execu- 
tion of  the  mortgage;  and  its  removal  will 
be  restrained  by  injunction.  8tate  Savings 
Bank  v.  Kirtheval,  27  R.  310. 

Machinery  for  the  business  of  lead-smelt- 
ing, consisting  of  boiler,  engine,  pump,  fan, 
water-tank,  pulleys,  sir-drums,  and  basins, 
affixed  to  the  premises  in  the  usual  way. 
Thomas  t.  Davis,  43  R.  750. 

2.  What  are  not  deemed  fixtures.  —  A 
■ortgagee  after  recovery  in  equity  by  the 
mortgagor  to  redeem,  and  before  possession 
token  under  the  judgment,  may  lawfully 
take  down  and  carry  away  any  buildings 
erected  by  him  on  the  land  mortgaged,  the 
materials  of  which  were  his  own,  and  not  so 
connected  with  the  soil  as  that  they  cannot 
be  removed  without  prejudice  to  it.  Taylor 
v.  Townsend,  5  D.  107. 

One  who  builds  on  mortgaged  premises  in 
the  possession  of  the  mortgagee,  and  with 
his  consent,  subjects  the  house  to  the  claim 
of  bis  creditors,  and  cannot  evade  this  liabil- 
ity by  a  fraudulent  conveyance  to  another 
who  has  knowledge  of  the  fraud;  nor  can 
this  latter  set  up  the  fact  that  the  mortgagee 
never  consented  to  the  building.  Jewett  v. 
Patridge,  28  D.  173. 

Where  the  mortgagor  of  a  mill  driven  by 
water  places  a  steam-engine  in  the  basement 
thereof,  on  a  stone  and  brick  foundation, 
into  which  it  is  fastened  by  iron  rods,  and 
uses  it  for  the  purpose  of  propelling  the  ma- 
chinery at  such  times  only  as  the  water 
proves  insufficient    for  that   purpose,  the 
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power  of  the  engine  being  applied  to  run  the 
machinery  in  the  same  manner  as  when 
the  wheel  is  driven  by  water,  such  engine 
does  not  become  subject  to  the  mortgage, 
but  may  be  removed  from  the  premises. 
Randolph  v.  Gwynne,  51  D.  265. 

Machinery  not  affixed  to  the  freehold  is 
not  covered  bv  a  mortgage  which  describes 
the  mortgaged  premises  as  a  certain  lot  "on 
which  is  erected  a  woolen  manufactory." 
Ttaff  v.  HewUt,  59  D.  534. 

When  a  house  is  removed  from  mortgaged 
land,  it  is  withdrawn  from  the  operation  el 
the  mortgage  lien,  and  the  mortgagor  may 
sell  it,  and  the  purchaser  may  convert  it  to 
his  own  use.  Buckout  v.  Swift,  87  D.  90. 
But  compare  Hamlin  v.  Parsons,  90  D.  284. 

While  the  house  is  yet  upon  mortgaged 
land,  the  mortgagor  or  those  claiming  under 
him  may  remove  it,  and  the  removal  will 
not  be  enjoined,  except  upon  proof  that  the 
land  without  the  house  would  be  an  In* 
adequate  security  for  the  mortgage  debt. 
Buckout  t.  Swfft,  87  D.  90. 

Where  a  person  mortgages  a  piece  of 
ground,  and  afterwards  forms  a  partnership 
with  a  third  person,  and  they  together  build 
a  carpenter-shop  upon  the  land,  without 
letting  it  into  or  attaching  it  to  the  ground, 
and  in  a  manner  which  indicated  an  inten- 
tion that  it  should  not  be  permanent,  and 
where  the  mortgage  is  afterwards  foreclosed 
and  the  land  sold,  the  building  may  be  re- 
moved by  the  partners.  Kelly  v.  Austin, 
92  D.  243. 

A  mortgagor  may  make  temporary  erec- 
tions upon  mortgaged  premises,  and  remove 
them  before  the  mortgage  k  foreclosed,  if 
they  are  not  attached  to  the  freehold  and  da 
not  depreciate  the  value  of  the  security  as  it 
existed  when  the  mortgage  was  given.  The 
right  of  a  third  party  who  has  made  such  an 
erection  is  much  more  absolute  and  exten- 
sive.   /&. 

The  following  are  not  deemed  firturts  a$  be> 
tween  mortgagor  and  mortgagee:  A  boiler  situ* 
ate  in  a  house  on  mortgaged  premises,  made 
of  copper,  and  built  into  a  furnace  erected 
for  that  purpose,  but  capable  of  removal 
without  injury  to  the  building.  Hunt  v. 
Mullanphy,  14  D.  300. 

Machines  which  are  not  fastened  to  the 
floor,  but  are  supported  by  their  own  weight} 
nor  machines  which  are  fastened  to  benches, 
although  run  from  the  shaftings;  nor  vises 
screwed  to  benches,  although  the  benches 
are  nailed  to  the  building.  Pierce  v.  George, 
11  R.  310. 

Gas-fittings  screwed  on  the  gas-pipes  of  a 
building,  and  mirrors  supported  by  hooks 
driven  into  the  walls.  McKeage  v.  Hanover 
Fire  Ins.  Co.,  37  R.  471. 

Heavy  machines  in  a  factory,  steadied  by 
being  screwed  to  the  floor,  and  connected 
with  the  shafting,  but  removable  without 
injury   to  the    buildiug,   and    useful 
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where.    BwbbeU  v.  Boat  Cambridge  etc  Bank, 
12  R.  446. 

Casks  and  hogsheads  and  fermenting-tubs 
and  a  oopper  cooler,  in  a  brewery,  not  fas- 
tened to  the  freehold.  Wolford  v.  Baxter, 
63  R.  1. 

19.  Between  landlord  and  tenant. — 
I.  General  rule*.*  —  The  same  role  applies 
in  the  determination  of  what  chattels  are  to 
be  considered  as  fixtures  between  landlord 
and  tenant  as  between  debtor  and  creditor. 
Toffe  v.  Warnkk,  23  D.  383. 

Exceptions  have  been  admitted  between 
landlord  and  tenant,  and  between  tenant  for 
life  or  in  tail,  and  the  reversioner,  from  mo- 
tires  of  public  policy.  Millar  v.  Plumb*  16 
D.  486. 

The  law  regards  with  peculiar  favor  the 
right  of  tenants,  as  against  their  landlords, 
to  remove  articles  annexed  by  them  to  the 
freehold.     Wall  v.  Hinds,  64  D.  64. 

The  mode  of  annexation  of  fixtures  to  the 
freehold  and  the  intention  with  which  they 
were  annexed  by  the  tenant  are  to  be  con- 
sidered in  determining  whether  tenant  may 
remoTe  them.    lb. 

2.  What  the  tenant  nun;  remove,  —  A  cider 
mill  and  press  erected  by  a  yearly  tenant,  at 
his  own  expense  and  for  his  own  use,  in  mak- 
ing the  cider  on  the  farm,  are  not  fixtures, 
but  personal  property,  which  the  tenant  may 
remove.    Holme*  v.  Tremper,  11  D.  238. 

A  tenant  may  remove  fixtures  annexed  by 
himself  for  the  purpose  of  his  trade,  or  for 
ornament  and  furniture;  and  if  he  be  a  nur- 
seryman or  gardener,  he  may  remove  trees, 
shrubs,  etc.    Coomb*  v.  Joixlan,  22  D.  236. 

Fixtures  thus  removable  are  not  affected 
by  the  lien  of  a  judgment  against  the  land- 
lord,  to  the  prejudice  of  the  tenant,  or  his 
creditors  during  the  term.    lb. 

The  law  in  America  requires  that  erections 
for  agricultural  .purposes,  put  upon  the  land 
bv  a  tenant,  should  receive  the  same  protec- 
tion in  favor  of  the  tenant  that  was  extended 
by  the  common  law  of  England  to  fixtures 
made  for  the  purposes  of  trade.  Harkneu  v. 
Bear*,  62  D.  742. 

Machinery  does  not  pass  with  the  freehold, 
oven  between  vendor  and  vendee,  while  as 
between  landlord  and  tenant,  the  tenant 
may  remove  any  improvement  he  makes,  at 
any  time  before  he  surrenders  up  the  prem- 
ises, provided  it  can  be  removed  without  in- 
jury to  the  freehold.  Looey  v.  Qiboney,  88 
P.  145;  Wall  v.  Hind*,  64  D.  64. 

As  between  landlord  and  tenant,  in  re- 
spect to  fixtures,  the  rnle  is,  tbat  it  is  not 
the  character  of  the  physical  connection 
with  the  realty  that  constitutes  the  criterion 
of  annexation,  but  the  intention  to  annex. 
The  law  will  raise  no  presumption  of  such 
Intention  as  to  fixtures  the  tenant  puts  on 
for  his  own  oomfort  or  convenience,  and  as 

*  Tenant's  right  to  remove  fixture*,  see  note, 
UD.SU-244. 
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a  general  rale,  he  may  remove  them  doing 
his  term.  Accordingly,  a  tenant  may  remove 
a  coal-bin,  gas-fixtures,  stairway  and  ban* 
isters,  closet,  platform  scales,  etc.  8eeger  v. 
PettiL,  18  R.  462. 

A  lease  was  executed  of  lands  on  the 
shore  of  the  ocean,  extending  to  low-water 
mark.  The  lessee  constructed  a  wharf,  ex* 
tending  from  the  shore  below  low-water 
mark,  and  resting  upon  piles.  Held,  that 
the  portion  of  the  wharf  below  low-water 
mark  was  not  affixed,  incident,  or  appurte- 
nant to  the  demised  premises,  although  at- 
tached to  the  wharf  on  the  demised  premises 
by  nails,  bolts,  and  screws,  and  was  not  an 
"  improvement. "  Cobrnm  v.  Amm,  28  R. 
634. 

A  lessee,  under  a  provision  in  the  lease 
allowing  him  so  to  do,  purchased  the  prem- 
ises from  his  lessor.  The  premises  were  sold, 
subject  to  a  mortgage  by  the  lessor.  The 
lessee,  before  the  deed  to  him,  had  placed 
machinery  on  the  premises.  Held,  that  such 
machinery  did  not,  by  operation  of  law, 
become  part  of  the  realty,  as  between  the 
lessee  and  the  mortgagee,  although  so  affixed 
as  to  be  realty  as  between  vendor  and  ven- 
dee. Globe  etc  Mill*  Co.  v.  Quinn,  32  K 
259. 

Erections  made  by  a  lessee  on  the  leased 
property  do  not  come  within  a  subsequent 
mortgage  of  the  premises,  although  the  les- 
see neglects  to  remove  them  during  the  term, 
and  accepts  a  renewal  of  the  lease  from  a 
new  landlord.   Kerr  v.  Kin&imry,  33  R.  862. 

3.  What  he  map  not  remove.  —  Fixtures  an- 
nexed to  land  by  the  owner,  or  a  tenant,  or 
even  a  wrong-doer,  become  part  of  it. 
Coomb*  v.  Jordan,  22  D.  236. 

Chattels  affixed  to  the  freehold  cannot  be 
removed  by  a  tenant,  when  by  so  doing  ma- 
terial injury  will  result  to  the  estate,  titodb- 
wel I  t.  Mark*,  36  D.  266. 

The  right  to  remove  fixtures  cannot  bo  in- 
ferred from  permission  given  to  the  tenant 
to  make  improvements.    lb. 

A  tenant  at  will  removed  a  substantially 
oonstrnoted  house  from  another  place  onto 
the  land  of  which  he  was  tenant,  put  it 
upon  a  stone  foundation,  with  a  cellar  under 
it,  without  the  land-owner's  oonsent,  or  any 
contract  that  the  tenant  should  hold  it  as 
personal  property.  Held,  that  it  became  a 
part  of  the  realty,  and  could  not  afterwards 
become  personal  property  by  the  mere  assent 
of  the  land-owner,  without  an  actual  sever- 
ance of  it  from  the  land*  Madiaam  ▼.  Mc- 
Carthy, 11  R.  871. 

4.  When  the  removal  muet  be  be/ore  the  end 
of  the  term.  —  A  tenant  may  remove  a  fire- 
frame  fixed  in  a  fire-place  with  bricks,  dnr» 
ing  the  continuance  of  his  term,  but  not 
afterwards,  although  placed  there  by  himself. 
Gafield  v.  Hapoood,  28  D.  29a 

A  tenant  having  the  right  to  remove  a 
furnace  attached  to  the  freehold  must  do  so 
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before  the  termination  of  hit  lease.    Stock' 
veU  r.  Marks,  35  D.  266. 

A  water-tank  and  sinks,  fastened  to  a 
building  by  nails,  or  fitted  to  the  floor  by 
catting  away  the  flooring,  may  be  removed 
before  the  expiration  of  the  term  by  the 
lessee,  who  leased  the  building  for  hotel  pur- 
poses, and  annexed  such  articles  during  his 
term,  the  building  having  been  previously 
supplied  with  -water  by  other  means.  Wail 
v.  Hinds,  64  D.  64. 

Gsa  and  water  pipes  extending  through  a 
building  passing  through  holes  in  floors, 
ceilings,  and  partitions  oat  for  the  purpose, 
and  kept  in  place  by  hooks  and  metal  bauds, 
may  be  removed  before  the  expiration  of 
the  term  by  the  lessee,  who  leased  the  build- 
ing for  hotel  purposes,  and  put  in  the  pipes 
daring  his  term,  the  building  at  the  time  of 
the  demise  being  supplied  with  water  and 
light  by  other  means.     lb. 

Where  the  landlord,  before  the  expiration 
of  the  term,  enjoins  the  tenant  from  remov- 
ing the  chattels  or  fixtures,  the  tenant  will 
be  allowed  a  reasonable  time  after  the  dis- 
solution of  the  injunetion  within  which  to 
demand  and  remove  them.  Ooodman  v. 
Hannibal  etc  R.  X.  Co.,  100  D.  336. 

A  landlord  agreed  to  sell  a  trade  fixture 
for  the  tenant's  benefit,  and  the  tenant  left 
it  after  the  expiration  of  his  term.  The 
landlord  failed  to  sell  it.  Held,  that  the 
tenant  had  a  reasonable  time  after  the  term 
to  remove  it,  and  that  his  creditors  had  the 
same  right  by  attachment.  Torreg  v.  Bur* 
sett,  20  R.  421. 

13.  Trade  fixtures.* — To  the  general 
rule  of  common  law  subjecting  everything 
affixed  to  the  freehold  to  the  law  governing 
the  freehold,  there  was  an  exception  in  favor 
ef  fixtures  erected  for  the  purposes  of  trade. 
Hark****  v.  Sear*,  62  D.  742;  Hunt  v.  MuU 
lanpkw,  14  D.  300.  Though  as  between  exec- 
utor and  heir,  or  vendor  and  vendee,  the 
same  things  would  be  held  to  constitute  part 
ef  the  realty.     Kelly  v.  Austin,  92  D.  243. 

A  tenant  may  take  away  domestic  and 
trade  fix  tares,  or  those  partaking  of  the 
nature  of  both  classes;  the  first  class  being 
those  which  are  put  up  for  ornament  or  the 
more  convenient  use  of  the  premises;  the 
second,  those  which  are  put  up  for  the  pur- 
poses of  trade.      Wall  v.  Hinds,  64  D.  64. 

Trade  fixtures  include  connter-sh&fting, 
pulleys,  hangers,  and  belts,  though  fastened 
to  a  building,  a  portable  boiler  and  steam- 
pipes  supported  by  hooks  attached  to  a  build- 
ing; and  the  fact  that  the  lease  contains  an 
agreement  of  the  lessor  to  sell  the  premises 
to  the  lessee  makes  no  difference.  Holbrook 
v.  Chamberlin,  17  R.  146. 

Engines  and  boilers  erected  by  the  tenant 
en  brick  and  stone  foundations,  bolted  down 
solidly  to  the  ground,  and  walled  in  with 

•  Pictures,  show-cases,  etc.,  when  are  part  of 
me  realty,  see  note,  e7  &.  473-476, 
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brick  arches;  and  dwellings  erected  by  him 
for  his  employees,  standing  on  posts  or  dry 
stonewalls  piled  together,  all  intended  to  be 
merely  accessory  to  the  tenancy,  and  with- 
out intention  to  make  them  permanent,  and 
capable  of  removal  without  material  dis- 
turbance to  the  land,  are  trade  fixtures,  re- 
movable at  or  before  the  termination  of  the 
lease.     Conrad  v.  Saginaw  if.  Co.,  52  R.  817. 

Lessees  of  a  mill  covenanted  "to  deliver 
up  the  premises  and  all  future'erections  and 
additions  to  or  upon  the  same,"  at  the  end  of 
the  term,  "in  as  good  order  and  condition 
as  the  same  now  are,  or  may  be  put  into  by 
the  lessor."  The  lease  was  for  a  term  of 
years,  to  begin  at  a  future  day.  When  the 
lease  was  made,  glass  in  some  of  the  windows 
was  broken.  New  glass  was  put  in  by  the 
lessees  before  the  term  began,  in  considera- 
tion of  being  allowed  by  the  lessor  to  occupy 
part  of  the  premises  in  the  mean  time. 
Held,  that  the  lessees  were  bound  to  pay  for 
glass  which  was  broken  during  the  term  of 
the  lease.  Held,  also,  that  the  lessees  were 
entitled  to  remove  all  machinery  in  the 
nature  of  trade  fixtures  or  personal  property 
put  in  during  the  term  of  the  lease.  Holr 
brook  v.  Ctiamtxrlm,  17  R.  146. 

A  lessee  during  his  term  placed  trade  fix- 
tures on  the  demised  premises;  before  the 
expiration  of  the  term  he  took  a  new  and 
independent  lease  of  the  same  premises, 
with  different  conditions,  reserving  no  right 
to  the  fixtures,  but  covenanting  to  surrender 
the  premises  at  the  end  of  the  term  "  in  as 
good  order  and  condition  as  the  same  now 
are."  Held,  that  he  could  not  remove  the 
fixtures  after  the  expiration  of  the  first  term. 
WatriM  v.  FirH  Nat  Bank,  26  R.  694. 

14.  Severance,  and  remedy  of  owner 
of  the  freehold.  —  1.  Effect  of  severance.  — 
A  secret,  unexecuted  intention  of  the  owner  of 
the  freehold  to  substitute  for^dissevered  por- 
tions of  a  building  others  of  a  different  con* 
struction  cannot  change  their  character  as 
fixtures  or  prevent  their  passing  by  a  con- 
veyance of  the  real  estate;  and  as  against 
the  grantee,  evidence  is  inadmissible  to  show 
such  intention,  Wadleigh  v.  Janvrin,  77  D. 
780. 

An  article  tortiously  severed  from  realty 
does  not  become  liable  to  execution  if  it  was 
before  exempt.  Congregational  Soc  v.  Flem- 
ing, 79  D.  511. 

A  church  bell  does  not  cease  to  be  a  fix- 
ture, and  become  subject  to  levy  of  execu- 
tion as  personal  property,  by  being  removed 
from  belfry  in  old  church  edifice  and  placed 
in  a  temporary  framework  on  the  church  lot, 
and  there  used  for  church  purposes,  with  the 
intention,  on  the  part  of  the  authorities  of 
the  society,  to  place  it  permanently  in  the 
tower  of  a  new  church  edifice  in  process  of 
erection.     lb. 

An  abstract  right  to  sever  fixtures  is  in- 
herent in  the  full  dominion  over  land  which 
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ownership  confers.     WUmer'e  Appeal  84  D. 
SOS. 

An  insolvent  owner  of  realty  encumbered 
by  judgment  and  other  liens  has  no  right  to 
iisannex  machinery  which  forms  a  fixture 
in  a  mill  or  manufactory  thereon,  and  to 
convert  it  into  personalty,  so  that  it  may  be 
levied  upon  and  sold  upon  the  execution  of 
a  subsequent  judgment  creditor.  To  dis- 
mantle such  an  establishment,  on  the  eve  of 
bankruptcy,  is*to  destroy  its  customary  use 
and  to  defraud  lien-holders,  whether  by 
judgment  or  mortgage,    lb. 

Equity  has  jurisdiction  of  a  fraud  com- 
mitted by  an  insolvent  owner  of  realty  in 
disannexing  fixtures  in  order  that  they  may 
be  converted  into  personalty  for  the  purpose 
of  paying  the  debt  of  a  bona  fide  creditor. 
It  will  protect  a  debtor's  land  from  all  such 
wanton  and  injurious  acts  as  are  of  the 
nature  of  waste.    lb. 

No  substantial  difference  exists  between 
the  estate  and  interest  owned  by  mortgagees 
and  judgment  creditors;  diversities  that  do 
exist  have  reference  to  the  extent  and  dura- 
tion of  the  liens,  and  the  remedies  for  enfor- 
cing them.  Each  class  of  such  creditors  has 
an  interest  in  preventing  his  debtor's  land 
from  being  defrauded  by  the  severance  and 
sale  of  a  fixture  therefrom,    lb. 

The  fraudulent  character  of  the  severance 
of  a  fixture  must  be  determined  by  the  cir- 
cumstances of  each  case.    lb. 

Severance  of  a  house  from  land  changes  the 
character  of  the  former  from  real  to  personal 
property,  irrespective  of  the  means  by 
which  the  severance  was  accomplished. 
Buckout  v.  Swfft,  87  D.  90. 

The  purchaser  of  real  estate  at  execution 
sale,  who  detaches  a  fixture,  intermediate  the 
sale  and  the  giving  of  the  sheriff's  deed,  is 
liable  for  its  value,  under  the  New  York  re- 
vised statutes,  to  the  person  only  who  event- 
ually receives  the  deed;  and  if  the  purchaser 
himself  receive  the  deed,  no  one  can  com- 
plain that  he  was  injured  by  the  detach- 
ment   Potter  v.  Cromwell,  100  D.  485. 

A  tenant  put  a  gang-edger  in  a  saw-mill, 
and  failed  to  remove  it  during  his  term. 
Subsequently  the  landlord  detached  it,  but 
did  not  remove  it  from  the  premises.  Held, 
that  the  severance  did  not  revest  the  ten- 
ant's right  to  remove  it,  which  he  had  dur- 
ing the  term.     Sickoe  v.  Upton,  29  R.  560. 

2.  T/ie  owner**  remedies.  —  Delay,  short  of 
the  statutory  period  of  limitations,  by  the 
owner,  in  seeking  to  recover  personal  prop- 
erty, so  attached  to  a  building  by  a  stranger 
as  not  to  become  a  fixture,  is  not  a  waiver 
of  the  owner  s  right  to  pursue  and  claim  his 
property.     Crose  v.  Marnton,  44  D.  353. 

Grass  severed  from  the  freehold  is  per- 
sonalty, and  the  owner,  in  an  action  for  its 
destruction,  need  not  show  title  to  the  land 
on  which  it  was  cut  and  was  standing.  John- 
ton  t.  Barber,  50  D.  416. 


An  injunction  lies  to  restrain  a  vendor 
from  removing  from  the  land  sold  trees  and 
shrubbery  which  are  affixed  thereto.  Smith 
v.  Price,  89  D.  284. 

Replevin  will  lie  for  the  recovery  of  an 
article  tortiously  severed  from  realty,  which 
but  for  such  severance  would  be  real  prop- 
erty. Congregational  Soe.  v.  Fleming,  79  D. 
511* 

A  vendor  may  maintain  replevin  for  a- 
house  erected  upon  premises  by  a  vendee  in 
possession  under  an  unexecuted  oontraot  of 
sale,  and  sold  by  him  to  another,  who  re- 
moves it  from  the  land,  so  long  as  it  can  be 
identified,  and  is  not  permanently  annexed 
to  other  realty.     Ogden  v.  Stock,  85  D.  332. 

Trespass  de  bonis  aeportatu  maybe  main* 
tained  for  taking  and  carrying  away  fixtures, 
or  the  portions  of  a  building  which  have 
been  temporarily  dissevered  therefrom. 
Wadlcigh  v.  Janvrin,  77  D.  780. 

A  fixture  wrongfully  detached  from  free- 
hold becomes  personal  property  of  owner  of 
soil,  and  he  may,  in  general,  maintain  trover 
or  replevin  for  the  same.  Harlan  v.  Harlan* 
53  D.  612. 

Trover  or  replevin  for  fixtures  removed 
will  not  lie  against  one  in  actual  advene 
possession  of  the  land,  and  claiming  title 
thereto,     lb. 

Trover  lies  for  fixture  removed  without 
the  consent  of  the  owner  of  the  land.  The 
rights  of  the  owner  of  a  conditional  estate 
in  the  premises,  as  mortgagee  or  otherwise, 
differ  only  in  extent  from  those  of  the) 
owner  of  the  land,  and  will  be  protected 
from  invasion.  Hamlin  v.  Parsons,  90  IX 
284. 

15.  Effect  of  special  agreements.  — 
1.  In  general,  —  The  owner  of  the  freehold 
may  agree  that  a  fixture  shall  be  severed 
from  the  freehold  and  belong  to  another, 
and  after  such  agreement  tne  fixture  is 
deemed  personal  property.  Fatter  v.  Mobs, 
37  D.  749. 

A  special  agreement  between  landlord  and 
tenant  regardiug  fixtures  overrules  and  se> 
persedes  the  general  rules  of  law  regulating 
their  mutual  rights  and  obligations.  Wat 
v.  Hinds,  64  D.  64. 

The  rights  and  remedies  of  lessor  and 
lessee  respecting  the  removal  of  fixtures  pat 
in  by  lessee  under  a  written  agreement  must 
depend,  as  to  his  right  to  remove  them  and 
the  lessors  to  purchase  them,  upon  the 
agreement,  and  lessor  cannot  recover  on  a 
covenant  in  the  lease  against  waste,    lb. 

A  vendor  cannot  vary  a  written  contrast 
of  sale  of  land  by  evidence  of  a  contempo- 
raneous verbal  agreement  that  fruit-trees 
and  ornamental  shrubbery  growing  upon 
said  land,  for  nursery  purposes,  should  be 
reserved  from  and  not  pass  by  such  sale. 
Smith  v.  Price,  89  D.  284. 

A  building  does  not  become  part  of  the 
realty,  but  continues  to  be  a  personal  ohas* 
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FORCIBLE      ENTRY      AND      DE- 
TAINER. 

'Includes  some  of  the  remedies  provided  fore 
person  wrongfully  and  forcibly  dispossessed  of 
real  property.  As  to  others,  see  Bjrctmrmt;  Ao» 
vrssr  Possession;  Trrspass.) 

Between  coparceners,  tee  Co-truancy,  61. 
Between  tenants  in  common,  tee  Co-trr- 

ANCT,  44* 

1.  What  amounts)  to  a  forcible 
entry  and  detainer.*  — Entry  by  night 
into  a  house  from  which  another  has  re* 
moved,  leaving  a  few  articles  therein,  the 
house  being  fastened  by  nails  ever  the 
latches,  ana  putting  a  tenant  into  possession, 
with  directions  to  prevent  any  one  from  tak- 
ing possession  thereof,  and  the  actual  nse  of 
threats  by  such  tenant  towards  persons  sent 
by  the  one  who  had  removed,  constitute  a 
forcible  entry,  or  at  least  a  foroiblt  detainer. 
Evill  r.  Conwcll,  18  D.  138. 

One  who  enters  upon  premises  to  fastened 
will  be  presumed  to  have  done  so  forcibly, 
there  being  no  other  way  in  which  entrance 
to  the  house  could  be  obtained,  those  in  pos- 
session having  refused  to  give  up  the  keys 
thereto.     Davidson  v.  Phillips,  30  D.  303. 

Where  a  man,  at  the  time  of  his  entry,  by 
hie  behavior  or  speech  gives  those  in  posses 
aion  cause  to  fear  that  he  will  do  them  bodily 
harm  unless  they  give  way  to  him,  his  en* 
try  will  be  deemed  forcible.  Stale  v.  Bet* 
mH  18  D.  663. 

Where  a  person  enters  peaceably,  but 
turns  the  party  out  of  jwssession  by  force, 
or  frightens  him  out  by  threats,  he  is  guilty 
of  a  forcible  entry;  and  one  who  enters 
peaceably,  in  company  with  another  who 
enters  forcibly,  will  be  held  guilty  of  a  for- 
cible entry,  lb. 
•  *  '  t  .■—■■■■ 

*  See  exhaustive  note  on  what  constitutes  for- 
cible entry,  18  D.  189-14&. 

Owner,  when  liable  for  forcible  entry  upon 
his  own  property,  see  note,  61 B.  ase-M*. 


1st,  and  the  property  of  the  person  who 
erects  it  on  the  land  of  another,  by  the  bet- 
ter's permission,  upon  an  agreement  that  it 
may  no  removed  at  the  pleasure  of  the 
builder.  Goodman  v.  Hannibal  tie.  JL  M. 
Co.,  100  D.  336.      - 

2.  Rbatratkm*.  —  A  tenant  erected  build, 
ings,  which  ho  had  a  right  to  remove  under 
the  lease;  subsequently  he  took  a  new  lease, 
without  reeexvation  or  mention  of  claim  to 
the  buildings;  the  landlord  then  conveyed 
the  premises  to  L.,  whereupon  the  tenant 
removed  the  buildings.  In  an  action  by  L. 
against  hie  grantor  for  breach  of  covenant  of 
stain  and  quiet  enjoyment,  —  held,  1.  That 
the  tenant  s  right  to  remove  the  buildings 
tsnnmated  with  the  acceptance  of  the  new 
lease;  and  2.  That  the  removal  being  with- 
out legal  right,  the  remedy  of  L.  was 
against  the  tenant,  and  not  the  landlord. 
Lomgkran  v.  Boss,  6  R.  173. 

The  owner  of  an  elevator  purchased  from 
the  plaintiff  an  engine  and  boiler  to  place 
therein,  and  to  secure  a  part  of  the  pur- 
chase-money  gave  his  promissory  note,  se- 
cured by  chattel  mortgage  upon  the  property, 
wherein  it  was  stipulated  that  the  engine 
sad  boiler  should  be  and  remain  personal 
property  until  the  note  was  paid.  They  were 
placed  upon  a  foundation  outside  of  the 
elevator,  and  a  house  built  over  them.  Held, 
that  the  engine  and  boiler  continued  per- 
sonal property  until  the  note  was  paid,  as 
•gainst  a  prior  mortgagee  el  the  realty. 
Tift  v.  Horton,  13  R.  637. 

Plain  tiffs  built  a  steam-engine  for  a  mill, 
and,  before  it  left  their  shop,  took  a  chattel 
mortgage  upon  it,  with  a  stipulation  that 
they  might  take  possession  of  and  remove 
it,  whether  attached  to  realty  or  otherwise. 
The  engine  was  set  up  in  the  mill,  which 
had  been  previously  mortgaged,  and  which 
was  subsequently  told  to  defendant  on 
foreclosure  of  the  mortgage.  Held,  that  the 
engine  continued  personal  property,  and 
that  plaintiffs  were  entitled  to  it.  Mavet  v. 
Jsfcs,  15  R.  345. 

A  put  up  salt- well  boring  machinery  in  a 
house  on  the  land  of  B,  under  an  agreement 
for  the  ownership  of  the  land  and  business, 
which  wee  not  carried  out.  B  told  the  land 
toGL  A  removed  part,  and  was  removing 
the  rest  of  the  machinery,  against  C*s  objec- 
tion, when  they  entered  into  a  contract  by 
which  A  agreed  that  if  C  would  let  him  re- 
move it,  to  bore  a  well  elsewhere,  he  would 
afterward  return  and  replace  it  as  before. 
Held,  that  the  machinery  did  not  past  by  the 
conveyance,  and  the  agreement  did  not  bind 
A.    Bewick  t.  Fletcher,  32  R.  170. 

FLATS. 
Title  to,  tee  Riparian  Rights,  &» 

FLOWTNG  LAND& 
hi  actions  I or,  tee  Con*,  & 


1596  FORCIBLE  ENTRY  AND  DETAINER. 

For  Index  to  Motet  la  American  Pensions  and  American  Reports,  see 

A  person  who  is  in  possession  of  property 
of  the  United  States  cannot  be  forcibly 
ousted  therefrom  by  order  of  a  surveyor  of 
customs.     Bailey  v.  Taylor,  19  D.  175. 

To  sustain  forcible  entry  and  detainer,  all 
that  is  necessary  is,  that  the  defendant 
should  forcibly  and  illegally  have  turned  the 
plaintiff  out  of  possession;  the  fact  that  the 
plaintiff  is  a  trespasser  does  not  figure  in 
the  case.     Lorimier  v.  Lewis,  39  D.  461.  ^ 

Lands  held  in  violation  of  the  prohibitions 
of  an  injunction  may  be  recovered  in  an  ac- 
tion at  law  for  forcible  entry  and  detainer. 
Farnsworth  v.  Fowler,  55  D.  718. 

An  unlawful  but  peaceable  entry,  followed 
by  a  forcible  detainer,  is  within  the  mean- 
ing of  the  Vermont  statute  of  forcible  entry 
and  detainer,  and  that  without  a  previous 
demand  in  writing.  Foster  ▼•  Kelsey,  84  D. 
676. 

A  party  it  guilty  of  forcible  entry  who 
goes  to  a  lot  in  another's  possession,  accom- 
panied bv  other  persons,  and  builds  a  fence 
around  it,  while  the  former  possessor  is 
remonstrating,  and  removes  him  from  the 
line  of  the  fence,  where  he  places  himself  to 
prevent  the  fence  from  being  built.  Valen- 
cia v.  Couch,  91  D.  589. 

In  an  action  for  trespass,  it  appeared  that 
plaintiff  gave  a  chattel  mortgage  and  after- 
ward a  bill  of  sale  to  defendant,  of  house- 
hold furniture;  that  the  furniture  remained 
ia  possession  of  plaintiff,  who  subsequently 
removed  to  T.,  taking  it  with  him,  and 
some  time  after  that,  went  away  from  T., 
leaving  his  house  locked,  and  containing  the 
furniture;  and  that  defendant  unlocked  the 
house,  and  took  away  the  furniture.  Held, 
that  iu  the  absence  of  other  proof  of  some 
license  or  permission,  express  or  implied, 
defendant  was  liable  for  forcible  entry,  al- 
though he  believed,  and  had  reasonable  cause 
to  believe,  that  plaintiff  did  not  intend  to 
return.     McLeod  v.  Jones*  7  R.  539. 

9.  What  does  not.  —  An  entry  is  not 
forcible  unless  accompanied  by  some  cir- 
cumstance of  violence  or  terror;  the  behavior 
or  speech  of  those  making  the  entry  must  be 
such  as  to  give  just  fear  of  bodily  hurt,  of 
imply  a  purpose  of  using  force  against  all 
who  shall  make  any  resistance.  Butts  v. 
Voorhees,  22  D.  489. 

The  threat  to  spoil  another's  goods,  or 
destroy  his  property,  or  to  do  him  any  other 
harm  which  is  not  personal,  is  not  sufficient 
to  prove  a  forcible  entry.     lb. 

One  who  barely  refuses  to  go  out  of  a 
house,  and  continues  therein,  in  despite  of 
another,  is  not  guilty  of  a  forcible  detainer. 
lb. 

An  owner  of  land  having  a  right  to  im- 
mediate possession  may  forcibly  expel  an 
intruder,  and  his  possession  obtained  by  so 
doing  is  lawful.  Beecher  v.  Parmele,  31  D. 
633. 

A  mere  trespass,  and  not  forcible  entry,  is 


constituted,  where  a  person  enters  aa 
occupied  house  in  the  night-time,  furtively, 
and  without  force  or  violence*  Foster  v. 
Kelsey,  84  D.  676. 

A  warrant  describes  a  trespass  merely,  and 
not  a  forcible  entry  or  -forcible  detainer, 
where  it  ia  for  ''breaking  and  opening  a 
certain  sohool-bouse,  with  violence,  and  tak- 
ing possession  of  the  same,  contrary  to  law," 
and  is  therefore  void.  Kramer  v.  LotL  88 
D.  556. 

8.  The  force  or  violence  used. — A 
forcible  entry  must  be  with  the  strong  hand, 
with  unusual  weapons,  or  with  menace  te> 
life  or  limb.     Butts  v.  Voorhees,  22  D.  489. 

The  words  "strong  hand,"  or  "moss 
forts,"  import  something  criminal  in  its 
nature,— -something  more  than  the  words) 
"is  el  am*."    76. 

Terms  used  in  a  statute  ought  to  be  un- 
derstood aocordin£  to  their  ancient  accep- 
tation, or  according  to  the  interpretation 
previously  given  them  by  usage  er  by  judi- 
cial construction,    lb* 

The  statute  of  New  Jersey  in  regard  to 
forcible  entry  and  detainer,  considered  and 
construed,     lb. 

Though  proof  of  actual  force  in  the  deten- 
tion is  technically  essential  to  support  n 
judgment  of  forcible  detainer  only,  yet  if  it 
appears  that  the  defendant  co-operated  with 
another  in  making  a  forcible  entry,  the  judg- 
ment of  forcible  detainer  will  not  be  treated 
as  erroneous  in  any  essential  particular. 
Robertson  v.  Robertson,  38  D.  148. 

Personal  violence  is  not  necessary  to  con- 
stitute a  forcible  entry.  If  the  party,  either 
by  his  behavior  or  speech,  at  the  time  of  hie 
entry,  gives  those  who  are  in  uossession  just 
cause  to  fear  that  he  will  do  them  some 
bodily  harm  if  they  do  not  give  way  to  him, 
his  entry  is  esteemed  forcible.  State  v.  /*©/- 
lok,  42  D.  140.  &  P.,  Foster  v.  Kelsey,  84 
JL>.  676. 

Owner  may  enter  by  force  and  turn  out  of 
his  lands  one  who  has,  without  right,  mere 
naked  possession  thereof;  but  is  answerable 
criminally  if  the  entry  be  with  a  strong 
hand,  or  a  multitude  of  people.  SeHbner  v. 
Beach,  47  D.  265. 

Violence  is  not  the  necessary  concomitant 
of  forcible  entry  and  detainer.  Entry  made 
against  the  will  of  one  in  possession  ia  for- 
cible, in  legal  contemplation.  Qrqf  v.  BaU 
linger,  65  D.  735. 

4.  Opposing'  force  to  force.  — A  per- 
son who  has  a  right  of  entry,  and  who 
makes  an  actual  entry  in  consummation  of 
that  right,  can  only  be  removed  in  the 
manner  pointed  out  by  the  statutes  of  forci- 
ble entry  and  detainer,  and  any  forcible  in- 
trusion upon  a  person  so  in  the  actual 
possession  is  actionable.  Triable  v.  Frame, 
23  D.  439. 

A  person  so  in  the  actual  possession  may 
repel  by  force  any  forcible  attempt  to  re- 


nort  him.    He  can  only  be  removed  tecum- 
4m*  legem.    JK 

6.  Who  may  maintain  the  action. 
—  The  common  law  affords  no  civil  remedy 
against  one  who,  having  right,  enters  forci- 
bly, but  the  party  injured  must  resort  to  the 
statutory  action  of  forcible  entry  and  de- 
tainer.   Fuhr  v.  Dean,  69  D.  484. 

A  party  in  possession,  no  matter  how 
acquired,  may  maintain  an  action  for  forcible 
entry  and  detainer,  and  though  he  acquire 
possession  wrongfully,  and  is  subject  to  an 
setion  therefor,  his  unlawful  entry  cannot  be 
set  off  against  an  unlawful  entry  upon  his 
possession;  and  though  the  fences  inclosing 
the  land  may  have  ueen  destroyed,  if  he 
performed  any  act  indicating  an  intention  to 
hold  the  possession,  it  is  sufficient  to  give 
him  the  actual  possession,  King  v.  SL  Loui$ 
Oat  Light  Co.,  84  D.  68. 

A  person  who  has  been  turned  out  of  pos- 
session of  land  by  a  writ  issuing  by  virtue 
of  a  decree  to  which  he  was  in  no  sense  a 
party  may  proceed  by  action  of  forcible 
entry  and  detainer  to  recover  the  possession; 
and  ought  not  to  be  driven  to  an  action  in 
which  the  title  may  be  called  in  question, 
nor  even  to  a  motion  in  the  court  from  which 
the  writ  issued.    Laird  v.  Winter*,  86  D.  620. 

The  right  to  recover  damages  in  an  action 
of  forcible  entry  and  detainer  is  not  a  vested 
right  in  property.  Such  right  may  be  taken 
away  by  the    state  at   wllL    Drthman  v. 
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6.  Heceasity  and  sufficiency  of  plain- 
tiffs  possession. —  It  is  sufficient  evidence 
of  possession  to  lock  the  doors  of  the  house, 
close  the  windows,  and  drive  cattle  onto  the 
premises.    Davidson  v.  Phillip*,  90  D.  393. 

Possession  is  sufficient  to  sustain  an  in- 
dictment for  forcible  entry  and  detainer 
where  the  prosecutor  has  actually  entered 
apou  and  occupied  the  premises;  and  it  is 
not  necessary  the  prosecutor  should  show 
that  his  possession  was  held  under  title  in 
tav  other  sense  than  that  it  was  peaceably 
bold  and  enjoyed  by  him  at  the  time  the 
forcible  act  was  done  by  the  defendant. 
State  v.  Pollok,  42  D.  140. 

Possession  of  one  joint  tenant  is  in  law 
the  possession  of  both,  hence  one  joint  tenant 
nay  maintain  an  action  of  unlawful  detainer 
igainst  the  tenant  of  their  joint  grantor;  as 
the  question  of  possession,  and  not  title,  is 
hi  issue,  a  recovery  by  him  would  inure  to 
the  benefit  of  both,  and  the  pendency  of  the 
judgment  might  be  pleaded  to  a  proceeding 
by  the  other  for  the  same  cause.  Robe  v. 
fjfler,  48  D.  763. 

Proof,  in  an  action  for  unlawful  detainer, 
of  defendant's  possession  of  some  part  of  the 
premises  is  unnecessary  against  a  tenant  of 
the  plaintiff  holding  over  and  disclaiming  to 
hold  under  him,  but  alUer  as  to  a  purchaser 
under  such  tenant.     Emerick  v.  Tavcuer,  68 
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Where  an  officer  dispossesses  a  person  in 
possession  of  land,  by  virtue  of  a  writ  of 
possession  issued  in  an  action  to  which  he 
was  not  a  party,  although  he  was  in  posses- 
sion when  such  action  was  commenced,  and 
on  the  removal  of  the  force  the  person  so 
dispossessed  returns  to  the  possession,  the 
plaintiff  in  that  action  will  have  acquired  no 
such  possession  as  will  entitle  him  to  main- 
tain an  action  of  unlawful  detainer  against 
the  person  so  returning  to  the  possession. 
Garrison  v.  Savignac,  69  D.  448. 

Possession  of  plaintiff  is  sufficient  to  main- 
tain an  action  for  forcible  entry  on  and  de- 
tainer of  a  lot  28  by  132  feet,  where  the 
plaintiff  has  a  stable  upon  it,  cultivates  it, 
and  lives  upon  the  adjoining  lot,  even  though 
the  fence  is  not  very  substantial  Valencia 
v.  Couch,  91  D.  689.  * 

A  complete  entry  and  possession  is  not  ef- 
fected and  acquired  until  the  possessor  is 
expelled,  and  an  exclusive  lodgment  effected 
by  the  invader.    76. 

7.  Demand  and  refusal. — No  demand 
of  possession  is  necessary,  in  an  action  of  an* 
lawful  detainer,  before  commencing  suit,  A 
disclaimer  of  the  relation  of  landlord  and 
tenant  is  equivalent  to  a  demand  and  re* 
fnsal    Ralje  v.  Fyler,  48  D.  763. 

An  action  of  unlawful  detainer  is  itself  a 
demand  of  possession,  but  if  the  defendant, 
on  the  service  of  the  writ,  or  when  be  files 
his  plea,  offers  to  deliver  up  possession,  he 
might  be  entitled  to  his  costs,  if  no  previous 
demand  was  made.     lb. 

Under  the  forcible  entry  and  unlawful  de- 
tainer act,  which  provides  that  M  a  demand 
in  writing  is  only  necessary  when  any  per- 
son wrongfully  and  without  force  shall  ob- 
tain and  continue  in  possession  of  the  lands 
of  another,**  no  demand  in  writing  is  neces- 
sary to  entitle  a  plaintiff  to  recover,  if  his 
tenant  bold  over  after  the  expiration  of  his 
term.     Young  v.  Smith,  76  D.  109. 

Where  the  original  forcible  entry  and  de- 
tainer can  be  justified,  a  demand  in  writing 
for  possession,  and  a  refusal,  is  necessary  te 
sustain  an  action  for  a  subsequent  unlawful 
detainer.     Drthman  v.  Sttfcl,  97  D.  268. 

8.  Who  may  be  made  defendant*.  — 
The  tenant  and  a  purchaser  under  him  may 
be  joined  in  an  action  for  unlawful  detainer 
by  the  lessor,  though  they  do  not  occupy  the 
premises  jointly,  but  each  severally  occupies 
a  part.     Emerick  v.  Tavener,  68  D.  217. 

9.  Complaint.  —  Forcible  entry  and  for- 
cible detainer  should  be  separately  stated  in 
the  complaint,  for  each  is  a  separate  cause 
of  action;  and  unless  so  stated,  the  com* 
plaint  will  be  held  bad  on  demurrer;  but  if 
no  demurrer  is  taken  on  this  ground,  the 
objection  is  deemed  waived.  Valencia  v. 
Couch,  91  D.  689. 

Fraud  on  the  part  of  defendant  may,  as 
provided  by  the  forcible  entry  and  detainer 
act  of  California,  constitute  a  special  feature 
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of  the  offenses  under  the  mot  for  which  spe- 
cial damages  may  bo  recovered,  and  it  should 
therefore  be  separately  stated,    lb. 

Permission  to  amend  the  complaint  will 
bo  granted  by  the  court  of  its  own  motion, 
or  on  the  motion  of  the  plaintiff,  to  suit  the 
testimony,  where  plaintiff  makes  out  a  cause 
of  action  mentioned  in  the  forcible  entry  and 
detainer  act  which  is  not  stated  in  the  com- 
plaint.   /&. 

10.  Matters  of  defense.  —At  common 
law,  a  person  holding  the  title  to  land,  and 
having  the  right  to  the  possession,  might  use 
actual  force  to  effect  an  entry  thereon* 
Tribble  v.  Frame,  23  D.  439. 

The  statutes  of  forcible  entry  and  detainer 
adopted  in  England  have  never  been  con- 
strued to  destroy  the  oommon-law  right  of 
justifying  a  forcible  entry  in  an  action  of  tres- 
pass quart  clausum  /regit,  by  pleading  and 
proving  a  right  of  entry.    lb. 

The  statutes  of  forcible  entry  and  detainer 
enacted  in  Kentucky  do  not  take  away  the 
oommon-law  right  of  entry.    lb. 

In  an  action  of  unlawful  detainer  by  land- 
lord against  tenant,  after  the  expiration  of 
the  term,  an  equitable  right  to  a  renewal  of 
the  lease  on  a  covenant  contained  therein 
cannot  be  set  up  by  the  tenant  in  defense. 
He  must  seek  his  remedy  in  another  form  of 
action.     Finney  v.  Cist,  84  D.  82. 

In  an  action  of  unlawful  detainer  before  a 
justice  of  the  peace,  by  a  landlord  against 
his  tenant,  any  relief  to  which  the  tenant 
may  in  equity  be  entitled  cannot  be  inquired 
into.    lb. 

11.  Evidence.  —  In  an  action  of  unlaw- 
ful detainer  by  one  of  two  joint  grantees 
against  the  tenant  of  their  grantor,  after  the 
expiration  of  his  term,  the  right  of  posses- 
sion being  one  of  the  points  in  controversy, 
the  deed  to  the  grantees  is  properly  admissi- 
ble, to  enable  the  jury  to  determine  that 
right.    Babe  v.  Fyler,  48  D.  7G3. 

The  lessor  may  introduce  the  lease  with- 
out proving  the  locality  or  boundaries  of  the 
demised  premises,  in  an  action  for  unlawful 
detainer  against  his  tenant  holding  over  and 
disclaiming  to  hold  under  him.  Emerkk  v. 
Tavener,  68  D.  217. 

The  right  of  entry  or  possession  is  not  in- 
volved in  the  issue  to  be  tried  in  an  action, 
under  a  statute  providing  that  the  plaintiff 
may  sustain  the  issue  by  proof  that  he  was 
lawfully  possessed  of  the  premises,  and  that 
the  defendant  unlawfully  entered.  The 
word  "  lawfully  "  means  peaceably.  Beeler 
v.  CdrdweU,  77  D.  550. 

Acts  of  defendants  in  possession  of  plain- 
tiff's field,  in  forcibly  preventing  plaintiff 
from  putting  his  oattle  into  the  field,  and 
thus  compelling  the  plaintiff  to  quit  the 
premises,  are  admissible  to  show,  and  if  un- 
contradicted prove,  a  forcible  detainer.  Fos- 
ter v.  Kelsey,  84  D.  678. 

To  determine  whether  an  entry  is  forcible, 


everything  which  transpired  be!  ween  the 
parties  from  the  time  of  the  ooming  in  of 
one  until  the  going  out  of  the  other  may  be 
considered.     Valencia  v.  Couch,  91  D.  689. 

19.  Raisins;  question  of  title.*  —  De- 
fendant's title  is  not  admissible  in  evidence 
under  an  indictment  for  forcible  entry  and 
detainer.  State  v.  Bennett,  18  D.  663.  Nor 
in  a  civil  action  of  forcible  entrv  and  de- 
tainer. Mercereau  v.  Bergen,  29  IX  684. 
Contra,  Camley  v.  Stan/ted,  60  D.  219. 

In  forcible  entry  and  detainer,  the  title  is 
not  to  be  inquired  into.  David**  ▼•  PkiUip*, 
80  D.  393. 

One  having  title  cannot  enter  and  dispos- 
sess, by  violence,  one  having  no  title  what- 
ever.   Tb. 

Although  title  to  land  cannot  be  inquired 
into  for  any  purpose  in  an  action  of  forcible 
detainer,  yet  a  plaintiff  seeking  to  recover 
in  such  an  action  as  a  purchaser  at  a  sheriff 's 
sale  must  produce  a  valid  judgment,  an  exe- 
cution, and  a  deed  for  the  premises  on  a  sale 
by  the  sheriff  under  such  a  judgment.  To 
require  him  to  show  that  his  purchase  was 
legal  and  valid  is  not  requiring  the  trial  of 
tide  in  such  action.  Johnson  v.  Baker,  87 
D.  293. 

18.  Verdict  and  judgment. —In  as 
action  of  unlawful  detainer  by  one  joint  ten- 
ant, it  is  proper  to  instruct  the  jury  that  if 
they  believe  the  defendant  was  the  tenant  of 
B.,  and  B.  granted  the  premises  to  plaintiff 
and  C,  and  that  if,  when  plaintiff  informed 
defendant  of  the  conveyance,  and  that  he 
was  to  pay  rent  to  him,  the  defendant  made 
no  objection,  then  the  jury  are  authorised  to 
infer  that  defendant  thenoe  became  the  ten- 
ant of  plaintiff.    Babe  v.  Fyler,  48  D.  768L 

Action  of  forcible  entry  and  detainer 
against  three  persons;  verdict  of  guilty  as  to 
two,  and  not  guilty  as  to  the  third.  Held, 
that  the  verdict  is  conclusive  that  plaintiff 
was  peaceably  in  actual  possession  of  the 
premises  at  the  time  of  the  entry;  and  that 
such  possession  being  incompatible  with  the 
lawful  possession  of  another,  the  verdict  is 
conclusive  against  the  possession  of  the  third 
person.    Fremont  v.  Crippen,  70  D.  711. 

A  conviction  may  be  had  for  forcible  de- 
tainer alone,  where  the  complaint  alleges 
forcible  entry  and  forcible  detainer,  and  m 
forcible  detainer  only  is  proved.  Foster  v. 
Kelaey,  84  D.  676. 

Damages  are  not  recoverable  in  forcible 
entry  and  detainer;  but  if  damages  are  al- 
lowed which  are  only  nominal  in  amount, 
the  judgment  will  not  be  reversed  therefor. 
Brush  v.  Fowler,  85  D.  382. 

14.  Restitution.  —  The  operation  of  a 
writ  of  restitution  is  not  suspended  by  an 
appeal  where  such  writ  was  awarded  on  con- 
viction of  forcible  entry  and  detainer.  StoU 
v.  Bennett,  18  D.  663. 

•  Evidence  of  title  in  actions  of  forcible  entrt 
and  unlawful  detainer,  see  note.  77  D.  ""*  — 
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Plaintiff  may  recover  according  to  the  de- 
scription of  the  premises  in  his  warrant,  or 
in  tne  lease  under  which  the  defendant  re- 
ceived possession  from  him,  and  most,  at  his 
peril,  point  oot  the  premises  to  the  sheriff, 
being  compelled  to  make  restitution  if  he 
takes  more  than  he  has  recovered.  Emerick 
v.  Tavmer,  58  D.  217. 

Under  a  writ  of  restitution  in  an  action  of 
forcible  entry  and  detainer,  the  sheriff  is 
authorised  to  dispossess  parties  who,  though 
strangers  to  the  proceedings,  have  entered 
into  possession  after  the  commencement  of 
the  action,    fremonl  v.  Crippcn,  70  D.  711. 

TOBECIASUBS. 
By  suit  in  equity  or  under  oode,  see  Mobt- 

QAGEfl,  73-111. 

Costs  on,  see  Coots,  IS. 

Of  chattel  mortgage,  see  Chattel  Moet- 

qaoes,  24-26. 
Of  mechanic's  lien,  see  Mechanic's  Limn, 

EL 
Of  mortgage  of  homestead,  see  Homesteads, 

2*. 

Of  mortgage,  when  bars  dower,  see  Down, 

24. 
Of  vendor's  lien,  see  Vbndoe   and  Pint- 

CHASER,  62. 
Second  suit  for,  see  Mobtqaqes,  111. 
Staying  proceedings  in,  see  Injunction,  17. 
What  lapse  of  time  is  a  bar,  see  Limitations 

OF  Actions,  49. 

FOBEIGN. 

Bankruptcies,  see  Bankkitftcy,  VL 

Bills,  see  Bills  and  Notes,  14. 

Corporations,  see  Cobfobations,  VIII. 

Corporations,  state  laws  restricting  rights  of, 
see  Commerce,  10. 

Corporations,  taxation  of,  see  Taxes,  8. 

Countries,  judgments  of  courts  of,  as  evi- 
dence, see  Evidence,  202. 

Countries,  judicial  notice  of  laws  of,  see 
Evidence,  16. 

Countries,  presumptions  as  to  laws  of,  see 
Evidence,  34. 

Countries,  statutes  of,  as  evidence,  see  Evi- 
dence, 218. 

Courts,  conclusiveness  of  judgments  of,  see 

JUDGMENT,  58b 

Courts  of  admiralty,  sentences  of,  see  Ad- 
miralty, 13. 

Guardians,  powers  of,  see  Guardian  and 
Ward,  25. 

Insurance  companies,  see  Insurance,  212. 

Judgments,  efleot  of,  as  evidence,  see  Judo- 
meet,  38. 

Judgments  of  divorce,  validity  and  effect  of, 
eee  Marriage  and  Divorce,  77,  78. 

Jurisdiction,  effeotof  tender  in,  eee  Tender, 

17. 
Laws,  opinloas  as  to,  see  Witnesses,  188. 
Lstters  of  administration,  effect  of,  see  Kx* 

ECUTORs  and  Administrators,  12. 

s\ 
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Ports,  privileges  of  vessels  in,  see  Interna* 
tioral  Law,  5. 

Probate,  effect  of,  see  Wills,  48. 

Representatives,  actions  by,  see  Executors, 
etc.,  150. 

Representatives,  powers  and  liabilities  of, 
see  Executors,  etc,  87. 

Representatives,  suits  against,  see  Execu* 
tors,  etc,  164. 

State,  acknowledgment  of  deeds  in,  see  Ac- 
knowledgment, 4 

FORFXTTOBB. 

Construction  of  clause  creating,  sat  Cue- 

tracts,  85. 
For  breach  of  conditions  by  assured,  sea  Ie« 

SURAE0E,  22. 

For  breach  of  conditions  in  deeds,  see  Deedc 

80. 
For  breach  of  lioense  laws,  see  License,  8. 
For  non-payment  of  premiums  on  life  polioy, 

see  Insurance,  73. 
Jurisdiction  of  equity  in  eases  of,  see  Equitt, 

18. 
No  discovery  in  cases  of,  see  Discovert,  4. 
Of  bail  bond,  see  Bail,  17,  23-27. 
Of  bank  charter,  see  Banks  and  Banking, 

54. 
Of  corporate'  charter,  grounds  for,  see  Cor- 
poration a,  168,160. 
Of  corporate  stock,  see  Corporations,  78, 

77. 
Of  dower,  see  Dower,  28-30. 
Of  estate  by  the  curtesy,  see  Curtesy,  & 
Of  franchise,  see  Turnpike  Companies,  8. 
Of  homestead,  see  Homesteads,  20. 
Of  lease,  and  how  waived,  see  Leases,  84. 
Of  office  of  justice  of  the  peace,  see  Justice 

op  the  Peace,  8. 
Of  railroad  franchise,  see  Railroad  Com* 

pan  ies,  12. 
Of  right   to  compensation,  see  Attorney 

and  Client,  40. 
Of  seamen's  wages,  see  Shipping,  45. 
Of  stock,  to  avoid  individual  liability,  see 

Manufacturing  Companies,  2. 
Of  wages,  see  Master  and  Servant;  8. 

FORGED  PAPER. 

Actions  on,  see  Checks,  22. 

Bona  fide   purchasers   of,  see  Bills   and 

Notes,  120. 
Liability  of  bank  on,  see  Banks  and  Bank* 

ino,  81. 
Payments  in,  see  Payment,  23. 
Recovery  on,  see  Bills  and  Notes,  84-87. 

FORGERY. 

[Includes  the  offense  of  fraudulently  making. 
Indorsing,  or  altering  written  Instruments  other 
than  money  or  securities  issued  by  the  roTem- 
ment  or  banking  institutions;  as  to  which  see 
Countirp kiting.  For  the  civil  liability  on 
forged  Instruments,  see  the  titles  of  the  Instru- 
ments in  question,] 

Of  certificates  of  deposit  see  Banks  anb 
Ban  kino,  28. 
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Of  indorsements,  see  Bills  and  Notes,  106. 


Words  charging,  when  actionable,  see  Slan- 
der, 5. 

1.  Jurisdiction.— The  courts  of  the 
states  and  territories  may  pnnish  the  forgery 
of  bank  notes  of  the  United  States  bank, 
although  Congress  has  passed  an  act  for  the 

Sunishment  of  suoh  offenses.     Territory  ▼. 
foss,  5  D.  705. 

A  conviction  for  forgery  in  South  Carolina 
may  be  sustained,  either  under  the  act  of 
173d,  or  the  act  of  1801,  or  at  the  common 
law.    State  v.  Jones,  36  D.  257. 

9.  What  constitutes  forgery.*— For- 
gery is  the  fraudulent  making  or  alteration 
of  a  writing  to  the  prejudice  of  another. 
State  r.  Floyd,  53  D.  689;  Com.  v.  Sanhey,  60 
D.  91.  * 

Forgery  is  the  false  making  or  materially 
altering,  with  intent  to  defraud,  of  any 
writing  which,  if  genuine,  might  apparently 
be  of  legal  efficacy,  or  the  foundation  of  a 
legal  liability.  State  v.  Johnson,  96  D.  158; 
Hill  v.  State,  24  D.  441. 

Though  the  forging  of  a  general  indent  of 
the  state  is  not  made  a  capital  offense  by  the 
statute  authorizing  the  issue  of  such  indents, 
yet  the  forging  a  receipt  on  the  back  of  such 
indent,  for  the  accruing  annual  interest  ap- 
pearing due  by^  its  face,  with  the  intent  to 
make  the  said  indent  current,  and  uttering 
the  same  in  order  to  defraud,  is  a  felony 
under  the  statute.  State  v.  Washington,  1  D. 
601. 

Altering,  with  intent  to  defraud,  a  settle- 
pent  of  a  book-account,  so  as  to  make  it 
include  a  claim  that  accrued  after  the  set- 
tlement was  signed,  is  forgery;  and  the 
existence  of  such  claim  may  be  proved, 
although  there  was  no  book  of  original  entry, 
or  book  of  account,  in  which  the  items 
thereof  were  charged.  Bamum  v.  State,  45 
D.  601. 

If  there  are  two  persons  of  same  name, 
and  one  of  them  signs  that  name  to  notes 
with  the  intent  that  the  notes  may  be  used 
in  trade  as  the  notes  of  the  other,  the  act  is 
forgery.     Barfield  v.  Stale,  74  D.  49. 

Obtaining  goods  by  color  of  forged  notes 
is  an  indictable  offense,  under  the  Georgia 
statutes.     lb. 

One  who  with  intent  fraudulently  to  utter 
a  promissory  note  as  the  note  of  a  person 
other  than  the  signer,  procures  to  it  the 
signature  of  an  innocent  party  who  does  not 
intend  thereby  to  bind  himself,  is  guilty  of 
forgery.  Com.  v.  foster,  19  R.  353;  Gregory 
v.  State,  20  R.  774.  9 

The  general  rule,  that  the  false  making  of 

*  See  monographic  note  on  what  constitutes 


forgery,  22  D.  30&&O. 

What  Is  a  sufficient  signing  to  suppo: 
dJctment  for  forgery,  see  note,  56  R.  651-653. 


rhat  Is  a  sufficient  signing  to  support  an  in- 


Forgery  of  a  note  or  indorsement,  see  note,  49 
D.  316,  816. 

*I*A5e  entries  In  pats  and  account  books,  ss  con- 
stituting forgery,  see  note,  76  D.  671-67$. 


an  instrument  void  on  its  face  is  not  forgery 
has  this  limitation,  that  when  the  instru  meat 
does  not  appear  to  have  any  legal  validity  or 
show  that  another  might  be  injured  by  it* 
but  extrinsio  facts  exist  by  which  the  holder 
of  the  paper  might  be  enabled  to  defraud  an- 
other, then  the  offense  is  complete,  and  am 
indiotment  averring  the  extrinsio  mots  will 
be  supported.    Rembert  v.  State,  25  B.  639. 

Under  a  statute  constituting  it  forgery 
fraudulently  and  falsely  to  make  any  instrtt- 
ment  purporting  to  be  the  act  of  another,  bw 
which  any  pecuniary  demand  shall  purport 
to  be  created,  etc,  the  fraudulent  making 
of  a  false  municipal  certificate  of  indebted? 
ness  is  forgery,  although  the  municipeiity 

has  no  power  to  issue  such  certificates.    **-*- 
v.  Bodes,  30  R.  780. 

An  order  written  dimly  in  pencil,  «•**«» 

the  person  addressed  to  send  by  the  bearer 

the  defendant,  " $450  cents, "and  signed  by 

a  name  whioh  appears  to  be  O.  W.  McGowe, 

has  the  capacity  to  deceive,  and  is  sufficient 

to  support  an  indictment  for  forgery,  with 

the  additional  averments  that  the  amount 

called  for  was  intended  for  $4.50,  and  that 

the  name  signed  to  it  meant  O.  W.  McOoi 

Baysin&er  v.  State,  54  R.  46. 

The  following  acts  constitute  forgery:  1 

ing  "part"  and  inserting  "full  up  to  date,' 
in  a  receipt  for  money.    State  v.  Floyd,  53 
D.  689. 

A  false  and  forged  entry  in  the  journal  of 
a  firm,  made  by  their  confidential  clerk  and 
book-keeper,  with  intent  to  defraud  his  em- 
ployers. ^  Such  forgery  may  consist  in  the 
false  addition  of  one  figure  in  the  amount  of 
cash  received  from  bills  receivable.  BUes  v 
Com.,  75  D.  568. 

To  sign  another's  name  to  an  order  for 
goods,  without  authority,  and  for  the  fraud* 
ulent  purpose  of  obtaining  the  goods  on  the 
credit  of  the  party  whose  name  is  forged. 
Hale  v.  State,  78  D.  488. 

The  fraudulent  detachment  of  a  condition, 
made  at  the  same  time  and  on  the  same 
paper,  from  a  promissory  note.  Stats  v. 
titration,  1  R.  282. 

8.  What  does  not.  —  To  sustain  an 
indictment  for  forgery,  it  must  be  brought 
within  the  statute.  The  making  or  altering 
of  an  instrument  not  named  in  the  statute 
is  indictable  as  a  misdemeanor  at  common 
law,  but  not  punishable  by  sentence  to  the 
state  prison,  according  to  the  statute  against 
forgery.    State  v.  Morton,  65  D.  901* 

It  is  not  forgery  at  eommon  law,  or  under 
the  New  Hampshire  statute,  for  one  temake 
a  false  charge  in  his  own  book  of  accounts. 
State  v.  Young,  98  D.  212. 

A  county  treasurer,  without  authority, 
issued  and  negotiated  instruments  for  the 
payment  of  money,  purporting  in  the  body 
to  be  the  obligations  of  the  oounty,  but 
signed  only  by  him  in  his  own  name,  with 
the  addition,  "treasurer.1*    Held,  not  to  be 
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forgery,  **•  same  not  "being  or  purporting 
tebstheaetof  another  "  wHhin  the  statute. 
People  v.  Jfem,  SI  R.  482. 

The  following  art*  do  mot  eonttttttte  forgery: 
An  alteration  of  the  date  of  an  order  for 
the  delirery  of  good*,  made  by  the  drawer 
with  fraudulent  intent,  after  the  order  has 
been  satisfied  and  returned  to  him.  PtopU 
v.  /toft,  19  D.  477. 

Writing  a  note  for  a  person,  inserting  a 
larger  sum  than  the  real  amount  due,  and 
falsely  and  fraudulently  reading  it  over  to 
him,  as  for  the  latter  amount,  with  a  riew 
to  defraud  and  injnre  him.  Hill  r.  State,  84 
D.  441. 

Falsely,  wittingly,  eorraptly,  and  with 
latent  to  defraud,  to  rub  out,  erase,  and  ob- 
literate an  acquittance  which  has  been  in- 
dorsed en  a  bond.  State  r.  Thornburg,  44 
D.  67. 

Fraudulently  inducing  an  illiterate  person 
to  sign  a  note,  representing  it  to  be  for  a  less 
ram  than  it  really  is.  Com.  r.  Sankey,  60 
D.  91. 

To  sign  and  delrt er  a  promissory  note  in 
the  name  of  a  fictitious  firm,  and  to  aooom- 

Ky  such  execution  and  delirery  with  a 
s  representation  that  the  firm  consists  of 
the  writer  and  another  person.  But  such 
writing  is  a  fraud,  and  binds  defendant. 
Com.  v.  Baldwin,  71  D.  708. 

4.  What  instruments  may  be  the  sub- 
ject of  forgery.*— The  question  whether 
forgery  can  oe  charged  with  respect  to  an 
instrument  is  one  of  substance,  not  of  form. 
Arnold  y.  CW,22D.  302. 

The  style  of  an  instrument  alone  does  not 
determine  its  legal  character.  A  forged  in- 
strument in  the  following  form,  save  the 
mere  spelling,  will  be  regarded  as  a  statutory 
M  order  *  for  the  payment  of  money,  and  not 
at  a  mere  request:  "Wen  19th.  Mr.  Davis 
plats  let  the  boy  hare  |S,00  dolers  for  me. 
&  W.  Bert."    mams  v.  State,  70  D.  96. 

A  writing  or  instrument  which  may  be  the 
subject  of  forgery  must  generally  be  or  pur- 
port to  be  the  act  of  another,  or  it  must  be 
some  writing  or  instrument  under  which 
ethers  hare  acquired  some  rights,  er  hare  in 
some  way  become  liable,  and  where  these 
rights  or  liabilities  are  sought  to  be  affected 
or  changed  by  the  alteration  without  their 
consent.    State  r.  Young,  88  D.  212. 

The  forced  writing  or  instrument  must,  in 
itself,  be  false,  and  not  the  true  instrument 
which  it  purports  to  be,  without  regard  to 
the  truth  or  falsehood  of  the  statement 
which  the  writing  contains.    76. 

The  certificate  of  a  justice  of  the  peace 
authenticating  the  presentation  and  count- 
ing of  gopher  scalps,  for  which  a  bounty  has 
been  offered  by  the  board  of  supervisors, 
which  fa  to  be  received  by  the  board  as  legal 
proof  of  such  counting,  for  the  purpose  of 

*  What  instruments  are  the  subject  of  forgery, 
SMnote,221>.Sl*-KU. 
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issuing  warrants  to  pay  the  bounty  claimed, 
is  the  subject  of  forgery.    State  r.  Johmeom, 
96  D.  168. 
To  be  the  subject  of  forgery,  it  fa  not 
eeesarr  that  an  instrument  should  hare 


actual  legal  efficacy;  it  fa  sufficient  that,  if 
genuine,  it  might  hare  such  apparent  effi- 
cacy. Although  its  invalidity  might  be 
established  by  extrinsic  facts,  it  may  never* 
thelees  be  capable  of  effecting  a  fraud,  and 
therefore  be  tne  subject  of  forgery.  There 
can,  however,  be  no  forgery  of  an  instrument 
void  upon  its  face.    lb. 

A  married  woman's  deed  being  void  with* 
out  acknowledgment  under  the  laws  of  the 
state  where  it  was  executed,  an  indictment 
for  forgery  of  such  an  instrument  cannot  be 
sustained  here.    Roode  r.  State,  25  R.  475. 

Under  a  statute  denouncing  forgery  of 
public  records,  the  crime  cannot  be  predi- 
cated of  an  instrument  whioh  does  not  on  its 
face  purport  to  be  a  copy  of  the  record,  and 
such  as,  if  genuine,  would  be  effective;  such 
as  a  fictitious  decree  of  divorce  procured  in 
another  state.    Brow  r.  People,  29  R.  26. 

A  receipt  for  money  as  part  of  the  pur- 
chase price  of  a  farm  is  an  "acquittance10 
within  the  statute  of  forgery,  and  an  indies* 
ment  for  forgery  thereof  is  good  without 
charging  any  extrinsio  dealings  between  the 
parties.    State  r.  SheUere,  81  R.  679. 

A  railroad  pass  may  be  the  subject  of  for- 
gery; but  it  is  not  sufficient  simply  to  allege 
in  the  indiotment  the  forgery  of  a  railroad 
pass,  setting  it  out.  The  extrinsio  circum- 
stances, showing  the  authority  of  the  offioer 
whose  name  fa  forged,  and  the  obligation  of 
the  company  to  honor  it,  must  be  averred. 
State  v.  Weaver,  56  R.  647.* 

The  name  of  a  deceased  person  is  the  sub- 
ject of  forgery.     Billing*  v.  State,  57  R.  77. 

Forgery  is  predicable  of  the  following  in- 
strument: "Apolae  k  Halaal,  please  let 
Mr.  G.  B.  Rollins  have  4900d.  in  goods  and 
oblige.  Charge  to  me.  Joel  E31er.M  JtoU 
the  v.  State,  68  R.  669. 

5.  The  necessary  similitude,  t— To 
constitute  forgery,  the  instrument  must  be 
such,  when  forged,  as  to  tend  to  prejudice  the 
rights  of  another.  Bamum  r.  State,  45  IX 
601. 

In  forgery  it  is  of  no  consequence  whether 
the  counterfeited  instrument  be  such  as,  if 
real,  would  be  effectual  to  the  purpose  it  in* 
tends,  so  long  as  there  fa  sufficient  resem- 
blance to  impose  on  persons  of  ordinary 
observation,  though  persons  of  experience 
could  not  be  deceived  by  it.  Hem  r.  State, 
22  D.  767. 

The  accused  mar  be  guilty  of  forgery,  al- 
though the  check  drawn  by  him  had  so  little 
resemblance  to  the  genuine  check  of  the  per* 


*  Forgery  of  e  railroad  ticket  or 

66  R.  649 

f  Bee  note  on  the  necesssry  similitude,  a  D. 
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son  whose  name  was  forged  that  it  was  not 
likely  to  deceive  the  officers  of  the  bank  on 
which  it  was  drawn,  Com.  t.  Stephenson,  59 
D.  154. 

An  indictment  will  lie  for  the  forgery  of 
an  obligation  for  the  payment  of  money,  al- 
though the  signature  is  misspelled.  State  v. 
Covington,  55  R.  650. 

6.  The  intent  to  defraud.  —The  chief 
ingredients  of  forgery  are  fraud  and  an  inten- 
tion to  deceive.  Arnold  v.  Cost,  22  D.  302; 
State  v.  Floyd,  58  D.  689. 

It  is  of  no  eonseauence  whether  any  per- 
son was  actually  defrauded  or  not;  if  the 
forgery  was  done  with  intention  to  defraud, 
it  is  sufficient  to  make  it  a  felony.  State  v. 
Washington,  1  D.  601;  People  ▼.  Fitch,  19  D. 
477;  Arnold  t.  Cost,  22  V.  302;  Hess  v.  State, 
92  D.  767. 

Intent  to  defraud  a  particular  person  is 
unnecessary  to  constitute  forgery;  a  general 
Intent  to  defraud  is  sufficient.  Arnold  ▼. 
<**,  22  D.  302. 

If  any  one  might  have  been  injured  bv 
such  an  instrument,  if  genuine,  the  offense  is 
complete,    lb. 

Acceptance  of  a  forged  order  for  goods  is 
unnecessary  to  make  out  the  offense  of  for* 
gery.  It  is  enough  that  the  fraudulent  in- 
tent existed,  ana  that  injury  might  have 
resulted  from  an  accomplishment  of  the 
forger's  object.  <  Walton  v.  State,  14  Tenn. 
377,  overruled.)    Hale  ▼.  State,  78  D.  488. 

7.  Uttering  forged  paper.  —The  pub- 
lishing a  forged  note  of  hand  or  any  other 
private  writing  as  a  genuine  note  or  writing; 
with  the  intent  to  defraud,  is  indictable  at 
oommon  law.    Com.  v.  Searle,  4  D.  446. 

Offering  to  pass  a  forged  instrument,  as- 
serting that  it  is  good,  constitutes  uttering, 
although  the  instrument  is  not  accepted,  ana 
although  it  is  payable  to  the  order  of  a  third 
person  and  not  indorsed.  Smith  v.  State,  57 
R.832. 

8.  Sufficiency  of  the  indictment,  gsn* 
•rally. —  An  indictment  setting  forth  the 
counterfeit  note  according  to  its  tenor  need 
not  aver  the  loss  or  destruction  of  such  note, 
and  upon  proof  of  its  mutilation  or  destruc- 
tion by  the  defendant,  other  proof  of  its  con- 
tents may  be  admitted  in  evidence.  State  v. 
Potts,  17  D.  449. 

It  is  not  necessary  to  allege  that  the 
person  whose  name  was  forged  was  actually 
defrauded;  it  is  sufficient  to  show  that  he 
might  have  been  defrauded  had  the  forgery 
succeeded.    State  v.  Jones,  17  D.  483. 

"The  President,   Directors  *  Co,"  Is  a 

Sood  description  of  an  artificial  person. 
tote  v.  Phelps,  34  D.  672. 
The  indictment  need  not  set  forth  that  a 
bank  was  incorporated  under  the  laws  of 
this  state  or  of  the  United  8tates,  by  a 
specific  allegation,  but  if  it  be  averred  that 
a  forgery  was  committed,  with  intent  to 
defraud  a  particular  bank,  describing  it  by 


its  corporate  name,  and  it  appears  that  there 
is  such  a  corporation  incorporated  by  a  pub- 
lic statute,  the  court  will  take  judicial  notice 
of  such  act  of  incorporation,  and  the  indict, 
ment  is  sufficient  without  any  further  desig- 
nation of  the  bank  by  its  name.  State  v. 
Jones,  86  D.  257. 

An  indictment  for  forgery  of  an  order 
upon  a  firm  need  not  give  the  style  under 
which  the  firm  business  was  transacted;  it  is 
enough  that  the  names  of  the  members  of 
the  firm  are  recited.  Durham  ▼•  People,  39 
D.  407. 

An  indictment  will  not  be  quashed  on 
the  ground  that  it  does  not  charge  that  the 
forged  bank  bill  alleged  to  have  been  passed 
was  passed  as  a  true  one,  when  it  does 
charge  the  bill  to  have  been  uttered  and 
paid  as  true,    McCartney  t.  State,  56  D.  510. 

An  allegation  that  an  order  was  drawn  on 
a  corporation  by  a  different  name  from  the 
name  of  incorporation  is  unnecessary,  where 
the  instrument  is  set  forth  in  hie  verba. 
State  v.  Morton,  65  D.  201. 

An  indictment  averring  the  forgery  of  the 
indorsement  of  B  upon  a  promissory  note, 
payable  to  the  order  of  A,  and  not  averring 
facts]  showing  that  B  thereby  was  made  a 
party  to  the  instrument,  nor  averring  the 
capacity  which  he  thereby  assumed,  is  bad, 
and  is  not  cured  by  the  averment  that  the 
note  is  lost,    Com.  v.  SpUman,  26  R.  668. 

9.  Charging  the  often**.— A  charge 
of  forgery  is  sufficient  if  embodied  in  ordi- 
nary language  in  such  a  manner  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  intended,  Stats  v.  Johnson,  96  D. 
158. 

An  indorsement  on  a  bank  check  by  let* 
tor,  that  it  is  good  for  a  certain  amount,  is 
correctly  charged  in  an  indictment  for 
forgery,  as  an  acceptance  of  the  order. 
State  rt  Morton,  65  D.  201. 

An  indictment  is  not  open  to  objection  of 
duplicity,  in  alleging,  that  the  defendant 
forged,  and  caused  to  be  forged,  and  aided 
in  forging;  these  acts  are  not  only  the  same 
offense,  under  the  statute,  but  are  in  legal 
contemplation  the  same  act    lb, 

10.  describing  the  forged  instru- 
ment. —  A  full  description  of  the  forged 
instrument  must  be  set  forth  in  the  indict- 
ment, or  the  omission  to  do  so  excused  by 
proper  averments.    State  v.  Potts,  17  D.  449. 

The  indictment  should  set  forth  the  in* 
strument  charged  to  be  forged,  m  hoc  verba, 
unless  it  be  in  the  hands  of  the  accused, 
when  that  fact  should  be  averred.  State  ▼. 
Parker,  6  D.  735.  And  the  excuse  for  not  set- 
ting out  a  copy  or  describing  the  instrument 
mora  particularly  should  be  set  forth.  People 
v.  Kmgsley,  14  D.  520.  But  no  technical 
words,  such  as  "  tenor,1*  etc,  need  be  need 
to  express,  that  it  is  so  set  out.  For  this 
purpose,  the  words  "of  the  purport  and 
effect   following"  are   sufficient*    at  least 
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where  the  indictment  than  does  in  fact  set 
•at  m  copy  of  the  instrument.  £taft  t. 
/a&ato*,  tt  D.  158. 

In  an  indictment  alleging  an  instrument 
to  be  "in  the  words  and  figures  following, " 
a  strict  recital  is  necessary;  but  the  number 
of  a  bank  bill  and  the  marginal  figures  in- 
dicating its  amount*  not  being  narts  of  the 
bill,  need  not  be  set  oat  in  the  indictment. 
Com.  ▼.  BaUep,  2D.1 

The  omission  of  a  figure  In  the  descrip- 
tion of  the  instrument  forged  is  fatal  StaU 
v.  8tmt,  1  D.  589. 

An  indorsement  upon  a  note  or  bill  need 
not  be  set  out  in  an  indictment  charging 
that  the  paper  hi  forged.  Hess  t.  State,  22 
W  767;  State  ▼.  Tutt,  21  D.  508.  Nor  need 
any  other  matter  written  upon  the  same 
paper,  constituting  no  part  of  the  note  itself, 
and  not  entering  into  the  essential  desorip- 
tion  of  that  instrument,  be  set  out.  Ptrkim 
v.  Com.,  56  D.  123. 

The  words  M  warrant  and  order  *  may  be 
stated  conjunctively  in  an  indictment  for 
largeiy  without  vitiating  it,  although  in  the 
statute  under  which  the  indictment  is  framed, 
the  disjunctive  expression,  M  warrant  or  or- 
der,* is  employed.    State  v.  Jonee,  86  D.  257. 

An  averment  that  an  instrument,  was 
lorged  with  intent  to  defraud  an  incor- 
porated bank  is  not  rendered  defective  by 
the  fact  that  the  instrument*  as  set  out  in 
words  and  figures  in  the  indictment*  appears 
to  be  a  cheek  drawn  upon  the  "  cashier  "  of 
seen  bank.    lb. 

An  indictment  charging  that  a  written  in- 
strument purported  to  be  the  warrant  and 
order  of  *  Tristram  Tupper,*  and  then,  set- 
ting forth  the  instrument  in  words  and  flg- 
"  rith 


in  full,  avers  that  it  was  forged  wi 
intent  to  defraud  "Tristram  Tupper,"  is 
act  objectionable  on  the  ground  of  variance, 
merely  because  the  copy  of  the  instrument 
■hows  that  it  was  signed  by  "T.  Tupper.19 

A  bank  check  may  be  described  as  an  or- 
eW  for  money,  or  as  a  bill  of  exchange. 
Stater.  Morton,  65  D.  201. 

Neither  the  indorsements  upon  a  cheek, 
nor  a  revenue-stamp  attached  thereto,  form 
any  part  of  the  instrument;  and  an  omission 
to  set  them  forth  in  an  indictment  for  for- 
cing and  uttering  the  check  constitutes  no 
variance.  Miller  v.  People,  11  R.  706;  StaU 
v.  MoU,  10  B.  152;  Cross  v.  People,  95  D. 
471 

An  Indictment  for  forging  the  following 
instrument:  "Due  8.25,  Askew  Brothers,"— 
alleged  that  thereby  the  defendant  meant 
that  eight  dollars  and  twenty-five  cents  were 
due  him  from  Askew  Brothers,  who  were 
partners,  etc  Held,  that  the  indictment 
was  rod.    Bembert  v.  Stale,  25  R.  639. 

Where  the  signature  of  a  note  in  English 
si  forged  in  German  or  Gothic  characters, 
end  is  the  same  name  in  English  as  in  Ger- 
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man,  it  is  not  necessary  to  allege  in  the  in- 
diotment  that  the  signature  is  in  German, 
and  give  a  translation.  Duffin  v.  People,  47 
R.  431. 

11.  Averment  of  fraudulent  intent. 
—To  sustain  an  indictment  for  forgery,  in- 
tent to  defraud  must  be  averred  and  proved. 
Bamrnn  v.  State,  45  D.  601. 

The  offense  is  sufficiently  alleged,  in  an 
indictment,  when  the  forgery  and  the  allega- 
tion of  fraudulent  intent  rally  appear,  though 
no  person  is  set  forth  as  the  one  intended  to 
be  defrauded.    8taie  v.  Phelps,  34  D.  672. 

An  indictment  for  forging  a  paper  pur- 
porting to  have  been  made  dv  an  agent  in 
the  name  of  his  principal  need  not  aver  the 
authority  of  the  agent,  or  that  it  was  so 
drawn;  setting  out  the  instrument  fa  km 
verba,  with  an  allegation  that  it  was  made 
with  the  intent  to  defraud  the  party  whose 
name  is  signed  to  it,  is  sufficient  under  the 
statute.    Croee  v.  People,  95  D.  474. 

19.  Matters  of  defense.*  — Evidence 
tending  to  show  that  the  instrument  forged 
could  not  prejudice  the  rights  of  any  one 
under  any  circumstances  is  competent  to  go 
to  the  jury.    Bamwn  v.  State,  45  D.  601. 

The  forger  of  an  acceptance  of  a  bank 
check  is  bound  by  his  own  representation, 
and  is  estopped  from  denying  the  authority 
of  the  teller,  whose  name  is  forged,  to  make 
such  an  acceptance.  State  v.  Morion,  65  D 
201. 

Upon  an  indictment  for  uttering  a  forged 
promissory  note,  it  is  no  defense  that  the 
note  was  not  stamped.  State  v.  MoU,  10  R. 
162;  Miller  v.  People,  11  R.  706. 

18.  What  evidence  is  admissible  and 
sufficient. — If  it  appear  that  the  instru- 
ment is  lost,  destroyed,  or  in  the  possession 
of  the  accused,  secondary  evidence  may  be 

E'ven  of  its  contents.  People  v.  Kingsley,  14 
.520. 

The  date  of  a  forged  check  is  sufficient 
evidence  of  the  place  where  it  was  made,  if 
it  be  shown  also  that  the  defendant  was  in 
that  place  at  the  date  of  the  check,  and  had 
it  in  his  possession.  Slate  v.- Jones,  86  D. 
257. 

Evidence  that  the  prisoner  has  uttered 
and  passed,  or  has  in  his  possession,  other 
forged  notes,  is  admissible  to  prove  the  scien- 
ter. Stater.  Williams,  45  D.  741.  And  this 
although  indictments  have  been  found  upon 
such  utterings,  and  convictions  or  acquittals 
had  upon  them.  McCartney  v.  StaU,  56  D. 
510. 

The  court  may  instruct  the  jury  that  if 
they  are  satisfied  that  the  note  described  in 
the  indictment  was  forged  and  false,  no 
proof  is  necessary  of  the  existence  of  the 
bank  upon  which  it  purported  to  be.      lb. 

The  names  of  persons  who  are  competent 
judges  of  the  genuineness  of  bank  bills  may 

*  Belief  that  one  it  aathorised  to  sign,  m  a  de- 
fense, see  note,  22  D.  Sis. 
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FORGERY  —  FORWARDERS. 


How  pleaded,  tee  Pleading;,  39,  llflL 

FORNICATION. 

Conviction  of,   on  trial   for  adultery,  mm 
Adultxry,  12. 

FORTHCOMING  BONDS. 

For  property  taken  in  execution,  tee  Ktsxh* 
won,  63. 

FORWARDERS. 

1.  General  nature  of  tht  liability.  — 
A  tender  of  charge*  due  a  forwarding  mar- 
chant  is  unnecessary  in  an  action  against  the 
latter  for  refusing  to  deliver  goods  without 
an  order  to  that  effect  from  the  consignors, 
Chandler  v.  Fulton,  60  D.  188. 

The  rule  of  liability  of 
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be  ascertained  by  the  prosecuting  attorney 
from  a  witness  upon  the  trial  of  an  indict- 
ment for  forgery  in  passing  a  counterfeit 
bank  bill    76. 

Evidence  is  admissible  of  an  agreement 
between  defendants  to  procure  money  by 
means  of  forged  paper  from  banks,  without 
reference  to  any  particular  one,  in  an  in- 
dictment against  several  persons  for  forgery 
of  a  bank  check.  State  v.  Morton,  66  D. 
201. 

For  the  purpose  of  identifying  a  party  and 
transaction,  and  as  ret  geetat,  evidence  of  an- 
other forgery  committed  by  him  at  the  time 
of  the  commission  of  the  offense  for  which  he 
was  on  trial  is  competent.  Gross  v.  People, 
95  D.  474. 

14.  Variance.  — A  difference,  or  even  a 
contradiction,  in  the  testimony  of  witnesses 
for  the  prosecution  does  not  defeat  an  in- 
dictment.   State  v.  Potts,  17  D.  449. 

No  material  variance  exists  where  the  in- 
dictment describes  the  forged  instrument  as 
a  M  paper  writing,"  and  the  proof  shows  it  to 
have  been  partly  printed  and  partly  written. 
8iater.  Jones,  361).  257. 

A  fatal  variance  does  not  exist  between  an 
allegation  to  the  effect  that  an  order  was 
drawn  upon  the  "president,  directors,  and 
company  of  the  Bank  of  Vergennes,"  and 
proof  that  the  order  was  drawn  upon  the 
•♦Bank  of  Vergennes,"  unless  the  instrument 
b  described  as  importing  the  words  of  the 
allegation  upon  its  face.  State  v.  Morton,  65 
D.  201. 

The  omission  in  an  indictment  for  forging 
a  bank  check,  set  out  in  hoc  verba,  of  the 
figures  denoting  the  number  of  the  cheek, 
and  also  of  the  Tetter  "  C  "written  under  the 
signature,  is  not  a  variance.  Cross  v.  People, 
95  D.  474. 

15.  Verdict  and  punishment. — A 
special  verdict  stating  the  passing  of  a  forged 
note,  knowing  of  the  forgery,  though  it  ones 
not  find  it  was  done  with  a  fraudulent  inten- 
tion, is  sufficient  to  warrant  a  judgment  of 
conviction,  as  the  fraudulent  intention  is 
necessarily  inferred  from  knowingly  making 
or  passing  the  false  instrument.  State  v. 
Fuller,  1  D.  610. 

Whether  or  not  there  is  a  variance  be- 
tween the  note  set  forth  in  the  indictment 
and  that  produced  on  the  trial  is  a  question 
of  fact  for  the  jur^,  and  their  verdict  is  con- 
clusive.   State  v.  Potts,  17  D.  449. 

A  prisoner  convicted  of  forgery  must  be 
punished  by  whipping,  fine,  and  imprison- 
ment, although  at  the  time  of  conviction  the 
penalty  is  death,  when,  after  conviction,  a 
statute  is  passed  providing  such  punishment 
for  persons  convicted.  State  v.  Williams,  45 
D.  741. 


FORMER  ACQUITTAL. 

What  a  bar  to  further  prosecution,  see  Juno- 
msra,  83,  84, 


and  of  forwarding  agents  is  not  the  same. 
Maubm  v.  South  Carolina  B.  B.  Co.,  64  D. 
753. 

Forwarders  are  not  insurers.  Their  liabil- 
ity is  like  that  of  warehousemen  and  com- 
mon agents,  and  is  governed  by  the  general 
rule  applicable  to  other  bailees  for  hue  not 
subject  to  extraordinary  liabilities.  They 
are  responsible  for  all  injuries  to  property, 
while  m  their  charge,  resulting  from  negli- 
gence, or  misfeasance  of  themselves,  their 
agents,  or  employees.  Hooper  y.  Welle,  Far* 
go,  4  Co.,  851).  211. 

Forwarders  are  liable  for  the  negligence  of 
managers  of  the  various  public  conveyances, 
such  as  stages,  steam-tugs,  lighters,  and 
ocean  steamers,  employed  by  them  for  deliv- 
ering goods.  Such  managers  are  the  agents 
and  employees  of  the  forwarders;  and  an  ex* 
press  company  making  itself  liable  only  "as 
forwarders  N  is  subject  to  the  same  liability. 
lb. 

9.  Duty  to  adviae  consignee.  — For- 
warding merchants  are  bound  to  give  advice 
to  the  consignee  of  the  shipment  made  to 
him,  and  the  liability  of  the  carrier  to  de- 
liver according  to  the  bill  of  lading  does  not 
discharge  them,  although  they  may  have 
been  prevented  from  getting  bills  of  lading 
in  triplicate  by  the  misconduct  of  such  car- 
rier.   BaUev  v.  Porter,  82  D.  141. 

Consignees  of  a  vessel  receiving  goods 
which  are  to  be  reshipped  to  plaintiff's  place 
of  residence  are  not  guilty  of  such  negli- 
gence as  will  charge  them  with  their  subse- 
quent loss,  when  they  keep  the  goods  without 
apprising  the  plaintiff  of  their  arrival,  if  they 
advertise  that  fact  in  the  neper,  and  ship 
them  in  a  vessel  whose  captain  had  been  au- 
thorised by  the  plaintiff  to  bring  them, 
Deaver  v.  Bedford,  39  D.  535. 

8.  When  guilty  of  conversion.  —  A 
forwarder  employed  with  directions  to  send 
goods  by  railway  to  their  destination,  who 
ships  them  by  water,  is  guilty  of  a  conver* 
sion  thereof.     Graves  v.  Smith,  80  IX  768. 
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When  not  regarded,  see  Time,  3. 


Dissolution  and  forfeiture  of,  see  Railroad 
Companies,  12;  Turnpike  Companies,  & 

Injunctions)  in  eases  involving,  sea  Injunc- 
tions, 26. 

Of  ferry-man,  and  remedy  for  disturbance, 
see  Ferries,  3-6. 

Power  to  take  for  public  use,  see  Eminent 
Domain,  9. 

Proceedings  for  usurpation  or  forfeiture  of, 
see  Quo  Warranto,  6. 

Seizure  of,  on  execution,  see  Execution,  28. 

Statutes  impairing  obligation  of,  see  Stat- 
utes, 24. 

Surrender  of,  by  corporation,  see  Corpora- 
tions, 171. 

When  subject  to  right  of  eminent  domain, 
see  Corporations,  29. 

FRAUD. 

[includes  what  constitutes  fraud  or  deceit;  Its 
consequences;  the  remedy  by  action  for  damages 
st  law,  or  for  relief  Inequity;  and  when  fraud 
may  be  set  up  as  a  defense.  For  other  places 
where  the  topic  of  fraud  is  treated,  the  references 
given  belcw  should  be  consulted.] 

As  a  defense  in  a  suit  on  a  bill  or  note,  see 
Bells  and  Notes,  294. 

Assignment  for  creditors,  when  void  for,  see 
Assignments,  etc,  30-33. 

By  purchaser  at  execution  sale,  see  Execu- 
tion, 113. 

By  real  estate  broker,  see  Brokers,  11. 

Effect  of.  on  bill  of  lading,  see  Bills  or  Lad- 
tng,  15. 

Effect  of,  on  compositions  with  creditors,  see 
Debtor  and  Creditor,  15. 

Effect  of,  on  liability  of  carrier,  see  Car- 
riers, 17. 

Effect  of,  on  validity  of  assessments  or  calls, 
see  Corporations,  75. 

Effect  of,  on  validity  of  mortgage,  see  Mort- 
gages, 21. 

Effect  of,  on  widow's  right  of  election,  see 
Dower,  89. 

Effect  of,  to  avoid  bill  or  note,  see  Bills  and 
Notes,  72-74. 

Exception  in  statute  of  limitations  in  cases 
of,  see  Limitations  or  Actions,  68. 

Impeachment  of  award  for,  see  Arbitra- 
tion, etc,  39. 

Impeachment  of  bankrupt's  discharge  for, 
see  Bankruptcy,  39. 

Impeachment  of  judgment  for,  see  Judg- 
ment, 97. 

In  bill  or  note,  how  pleaded,  see  Bills  and 
Notes,  275. 

In  deeds,  parol  evidence  to  show,  see  Evi- 
dence, 107. 

la  marriage  settlements,  see  Marriagr  and 
Divorce,  27. 

la  preliminary  proofs  of  loss  by  firs,  see  In- 
surance, 63. 


Jurisdiction  of  equity,  in  cases  of,  see  Equity. 

32. 
Measure  of  damages  in  actions  for,  see  Dam* 

ages,  34. 
Of  agent,  when  hinds  principal,  see  Agency, 

Of  one  partner,  when  binds  firm,  see  Part* 

nership,  53. 
Of  seller  of  goods,  buyer's  action  for,  see 

Sales,  100. 
Of  vendor,  vendee's  action  for,  see  Vendor 

and  Purchaser,  72. 
Opening  accounts  for,  see  Accounts,  & 
Parol  evidence  to  vary  writing  in  cases  of, 

see  Evidence,  84. 
Rules  of  evidence  concerning,  see  Evidence, 

253. 
Suits  to  annul  marriage  for,  see  Marriage 

and  Divorce,  49. 
Upon  testator,  what  constitutes,  see  Wills, 

100. 
Vacating  public  sals  for,  see  Judicial  8alb, 

18. 
When  avoids  deed,  see  Deeds,  99. 
When  avoids  execution  sale,  see  EXECUTION, 

95. 
When  bars   enforcement    of  contract,  see 

SpEcmo  Performance,  16. 
When  ground  for  divorce,  see  Marriags 

and  Divorce,  65. 
When  invalidates  bond,  see  Bonds,  14. 
When  invalidates  contract,  see  Contracts, 

8a 
When  limitation  begins  to  run  against  suits 

for,  see  Limitations  or  Actions,  87. 

L  What  Amounts  to  Fraud  or  Deceit, 

and  its  Effect. 
IL  Remedies  for  Fraud. 

1.  Action  for  Damages  at  haw* 

2.  Suit  for  Meiufin  Equity. 
8.  8etting  up  Fraud  asa  2)e/« 


L  What  Amounts  to  Fraud  or  Deceit, 
and  rrs  Effect. 

1.  In  general*— Fraud  consists  of 
any  deceitful  practice  used  in  depriv- 
ing or  endeavoring  to  deprive  another  of  his 
known  right  by  means  of  some  artful  device 
or  plan  contrary  to  the  plain  roles  of  com- 
mon honesty.    Mitchell  v.  Kintxer,  47  D.  408. 

Fraud  consists  of  conduct  that  operates 
prejudicially  on  the  rights  of  others,  and  was 
so  intended.  It  does  not  consist  in  the  mere 
intention,  but  that  intention  acted  out.  Bunn 
v.  AM,  72  D.  639. 

Making  a  purchase  through  a  third  per- 
son, if  there  is  no  satisfactory  reason  for  do- 
ing so,  is  a  badge  of  fraud.  Beard  v.  Gamp* 
6*5,  12  D.  362. 

Fraud  will  not  be  imputed  to  a  married 
woman  from  the  mere  fact  that  she  joins  her 

•  In  sale  of  real  estate,  generally,  see  note,  2  D. 
T7-*L 

What  sufficient,  at  law,  to  avoid  a  conveyance, 
see  notes,  66  D.  411-415;  IIP.  69*491 
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husband  in  a  deed  which  she  conceives  to  be 
inoperative  as  to  herself,  but  remains  silent 
on  the  subject.  McFarland  v.  Febiger,  28  D. 
632. 

Fraud  may  1m  imputed  to  parties  either 
by  co-operation  in  the  original  design,  or  by 
constructive  co-operation  from  notice  of  it, 
and  from  afterwards  carrying  the  design  into 
operation  with  such  notice*  Btovatt  v.  Farm* 
era'  etc  Bank,  47  D.  85. 

Fraud  sustaining  an  action  may  grow  out 
of  deeds  as  well  as  words;  the  fraud  being 
the  gist  of  the  action,  it  cannot  be  material 
whether  the  means  or  pretense  used  be  Ian- 

Sage  known  to  be  false,  or  conduct,  when 
it  is  most  efficacious  for  the  end,  calcu- 
lated and  intended  to  deceive  and  mislead, 
and  which  does  mislead.  Chkobn  v.  Gads- 
den, 47  D.  560;  Susan  ▼.  Toukmn,  44  D.  448. 

ft.  False  representation*,  generally. 
—  1.  When  fraudulent.  — One  affirming  what 
he  knows  to  be  false,  or  does  not  know  to  be 
true,  to  another's  loss  and  his  own  gain,  is 
answerable  therefor.  LobdeU  v.  Baker,  36 
D.  358;  Munroer.  Pritchett,  50  D.  203. 

The  affirmation  of  what  one  does  not 
know  or  believe  to  be  true  is  equally,  in 
morals  and  law,  as  unjustifiable  as  the  af- 
firmation of  what  is  known  to  be  positively 
false.  Jutan  v.  Toulmin,  44  D.  448;  Mitch- 
ttt  ▼.  Zimmerman,  51  D.  717;  AlvareM  v. 
Brannan,  68  D.  274. 

A  person  whose  false  representations  hare 
induced  another  to  a  certain  line  of  conduct 
is  liable  to  the  latter  for  the  loss  he  has 
thereby  incurred,  and  must  make  good  such 
representations.  Cartwright  v.  Carpenter,  40 
D.  66;  Jutan  v.  Toulmin,  44  D.  448. 

A  representation,  to  be  fraudulent,  must 
be  of  a  fact,  and  not  an  expression  of  opin- 
ion, must  be  false  to  a  material  extent,  must 
be  made  under  such  circumstances  that  a 
party  has  a  right  to  rely  on  it,  and  must  be 
relied  on.  Jenkins  v.  Long,  81  D.  874; 
Wynne  v.  Allen,  32  R.  562. 

Fraudulently  procuring  a  minor  to  indorse 
a  note,  and  then  selling  it,  or  authorizing  it 
to  be  sold,  to  a  person  who  relies  on  such 
indorsement,  makes  the  guilty  party  liable 
to  the  person  injured.  LobdeU  ▼•  Baker,  35 
D.  358. 

The  Massachusetts  statute  requiring  fraud- 
ulent representations  to  be  in  writing,  to  be 
actionable,  does  not  apply  to  representations 
which  do  not  affect  the  title  of  a  third  person 
to  credit     Medbury  v.  Watson,  39  D.  726. 

If  a  party  intentionally  misrepresents  a 
material  fact,  or  produces  a  false  impression 
by  words  or  acts,  in  order  to  mislead  or  obtain 
an  undue  advantage,  it  is  a  case  of  manifest 
fraud.    Mitchell  v.  Zimmerman,  51  D.  717. 

The  rule  of  caveat  emptor  does  not  apply 
where  one  party  to  the  contract  entered  into 
it  by  reason  of  the  false  and  fraudulent  rep- 
resentations of  another,  who  is  supposed  to 
superior  means  of  information.    lb. 


A  party  has  a  right  to  rely  upon  the  rep- 
resentations of  a  tradesman  as  to  the  extent 
of  his  skill,  and  as  to  the  length  of  time 
which  a  tin  roof  built  by  him  would  last 
without  leaking;  and  if  he  makes  false  rep- 
resentations, by  which  he  induces  plaintiff  to 
employ  him,  he  cannot  escape  liability  upon 
the  ground  that  his  representations  were 
incapable  of  being  made  good.  MeOar  ▼. 
Wimams,  62  D.  739. 

Conceding  that  workmen  are  generally 
agreed  that  a  tin  roof  cannot  be  made  which 
will  last  twenty  years  without  leaking,  still 
it  is  not  palpably  impossible,  if  it  be  so  at  alL 
Hence,  defendant  may  have  committed  a 
fraud  by  agreeing  to  construct  one  of  that 
kind,  as  plaintiff  may  well  have  reposed  upon 
the  presumption  that  the  contractor  knew 
the  completion  of  the  duty  which  he  had 
undertaken  was  within  the  compass  of  his 
power.    lb. 

A  positive  not  or  false  representation 
which  misleads  another  to  his  hurt  stands 
on  a  different  footing  from  silence  or  repre- 
sentations relating  to  visible  things  which  a 
purchaser  can  see  or  guard  against  by  com- 
mon prudence.    MeCaU  v.  Davit,  94  D.  92. 

To  constitute  a  transaction  fraudulent, 
there  must  be  a  willful  misrepresentation  of 
facts,  or  the  suppression  of  such  mots  as 
honesty  and  good  faith  require  to  be  dis- 
closed.   Mitchell  v.  Deeds,  95  D.  621. 

The  publication  by  savings  bank  directors 
that  directors  and  stockholders  are  person- 
ally responsible  for  its  debts,  does  not  con- 
stitute a  contract  with  depositors,  but  if 
intentionally  false,  affords  the  basis  of  an 
action  for  deceit.  WesterveU  v.  Demareet,  50 
R.400. 

The  plaintiff  was  a  charitable  incorporated 
asylum  for  aged  persons,  one  of  the  condi- 
tions of  admission  to  which  was,  that,  in  ad- 
dition to  a  certain  entrance  fee,  the  applicant 
should  transfer  all  his  property  to  the  asy- 
lum. Z.,  knowing  the  conditions,  paid  his 
entrance  fee,  and  declared  in  writing  that  he 
had  no  other  property,  and  was  received 
without  executing  any  transfer.  He  re- 
mained until  his  death,  when  it  was  discov- 
ered that  at  the  time  of  his  entrance  he  had 
twelve  hundred  dollars.  Held,  that  the 
plaintiff  could  recover  it  from  his  adminis- 
trator. General  German  etc  Home  v.  Ham- 
merbacker,  54  R.  782. 

2.  When  not  fraudulent.  —  Representations 
are  not  fraudulent  if  their  falsity  was  known 
to  the  party  to  whom  they  were  made.  An- 
dereon  v.  Burnett,  85  D.  426. 

Misrepresentations  as  to  the  value  or  quan- 
tity of  a  commodity  in  the  market,  where 
correct  information  on  those  subjects  is 
equally  within  the  power  of  both  parties  te 
a  contract  which  is  induced  thereby,  does 
not,  in  contemplation  of  law,  constitute 
fraud.    Foley  v.  CowgiO,  32  D.  49. 

Representations  addressed  te  the  super* 
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stitious  fears  of  a  party,  to  induce  him  to 
enter  into  a  contract,  to  the  effect  that  if  he 
does  to  hie  name  will  be  "written  in  the 
Lsmb's  book  of  life,"  end  that  if  he  does 
not  he  will  "  go  to  hell,"  if  conscientiously 
and  sincerely  made,  do  not  famish  ground 
for  netting  aside  the  contract,  but  direct 
imposition  must  be  shown.  8ckriberr.  Bapp, 
10  D.  827. 

One  who  seeks  release  from  the  obligation 
ef  his  bond  on  the  ground  of  actual  fraud  or 
misrepresentation  must  establish  that  there 
was  a  false  representation  of  a  matter  of 
substance,  important  to  his  interests,  and 
actually  misleading  him  to  his  hurt.  A  false 
affirmation  of  a  matter  resting  in  opinion,  or 
•Yen  of  a  fact  equally  open  to  the  knowledge 
or  inquiry  of  both  parties,  is  not  available 
for  any  such  purpose,  Fulton  v.  Hood,  75 
D.  664. 

The  bond  of  a  father  given  for  debts  of 
his  sons  is  not  invalidated  by  false  represen- 
tations of  the  obligee  that  he  had  authority 
to  settle  the  claims  of  the  other  creditors 
ef  the  sons,  and  that,  unless  the  bond  was 
executed,  those  creditors  would  indict  the 
sons  for  obtaining  goods  nnder  false  pre- 
tenses, and  send  them  to  the  penitentiary. 
Such  evidence  is  therefore  not  admissible  m 
an  action  on  the  bond.    To. 

Representations  made  by  offioers  of  a  cor- 
poration, to  one  dealing  with  it,  that  the 
corporation  is  a  legally  organised  body, 
when  in  fact  it  was  irregularly  organised, 
wOl  not  render  the  transaction  void  for  fraud 
and  misrepresentation,  where  it  appears  that 
articles  of  incorporation  had  actually  been 
drawn  ud  and  signed,  and  offioers  of  the 
organisation  elected,  and  that  the  officers 
making  the  representations  did  not  know 
that  the  corporation  was  illegal  and  un- 
authorised.    Mitchell  v.  Deeds,  95  D.  621. 

8.  False  representation*  on  tab  of  land,  — 
On  a  sale  of  lands  distant  a  hundred  miles, 
written  representations,  followed  by  oral 
statements  of  one  not  a  party  to  the  trans- 
action, and  who  was  thought  to  be  disinter- 
ested, but  falsely  and  fraudulently  intended 
to  mislead  the  vendee,  will  render  such  a 
one  liable.     Bean  v.  Herrick,  28  D.  176. 

Where  a  party  sells  land,  according  to  a 
map,  as  containing  "fifteen  acres,  more  or 
less,"  and  in  the  deed  describe*  the  land  ac- 
cording to  the  map,  bnt  is  induced  by  the 
fraudulent  representations  of  the  grantee  to 
alter  the  description  so  as  to  make  it  include 
an  additional  twenty-seven  acres,  the  grantor 
being  ignorant  of  the  effect  produced  by 
the  alteration,  the  grantee  will  be  decreed 
to  reoonvey  the  portion  thus  fraudulently 
obtained.    Bead  v.  Cramer,  34  D.  201. 

Neither  a  knowledge  of  the  falsity  of  a 
representation  nor  the  presence  of  oiroum- 
stenoes  manifesting  a  recklessness  of  truth 
is  an  indispensable  ingredient  of  fraud. 
Any  representation  by  the  vendor  of  land 
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in  regard  to  a  material  fact  which  operated 
as  an  inducement  to  the  purchase,  upon 
which  the  vendee  had  a  right  to  rely,  and 
by  which  he  was  actually  deceived  and  in- 
jured, is  a  fraud.   Foeter  v.  Kennedy,  81 D.  66. 

A  woman  fraudulently,  and  without  in- 
tending to  fulfill  her  promise,  by  false  pro- 
fessions of  love,  and  by  false  pretenses  of 
wealth,  and  bv  a  promise  to  marry  the  plain- 
tiff, and  by  the  pretense  that  it  was  neoes- 
sary  to  silenos  the  opposition  of  her  children, 
induced  the  plaintiff  to  convey  land  to  her, 
with  the  further  agreement  that  after  the 
marriage  she  would  convey  it  to  a  certain 
other  person.  The  man  was  already  mar- 
ried at  the  time  of  the  agreement,  but  had 
procured  a  divorce  before  the  execution  of 
the  deed.  Held,  that  the  deed  should  be  set 
aside.    DouthiU  v.  Applegate,  62  R.  533. 

8.  False  representations  mads 
through  third  persons.  —  False  reprssen* 
tations  by  third  persons  having  no  interest 
in  the  sale  contemplated  will  nevertheless 
render  the  party  liable,  if  they  were  made 
with  an  intent  to  defraud.  Bean  v.  Herrick, 
28  D.  176. 

A  party  is  charged  as  principal  in  a  fraud 
when  he  takes  advantage  of  unauthorised 
representations  of  third  parties  to  obtain  an 
unjust  contract,  or  adopts  a  contract  made 
for  his  benefit  through  the  instrumentality  of 
such  representations,  Fitutmmont  v.  Jostin, 
62  D.  46. 

i  Where  a  purchaser  of  land  acts  fraudu- 
lently in  making  a  purchase,  the  fact  that 
the  agent  through  whom  the  purchase  is 
made  acts  bona  fide  will  not  protect  the 
transaction.  Beard  v.  Campbell,  12  D.  362. 
i  Where  one  supplies  another  with  means 
of  perpetrating  trend  in  his  name,  against 
one  person,  and  the  fraud  is  perpetrated  by 
the  same  means,  bnt  against  other  parties, 
he  isstill  to  beheld  liable.  Wilson  y.  Green, 
60  D.  279. 

In  an  action  against  a  corporation  for  de- 
ceit by  false  representations  made  by  its 
agent  on  the  sale  of  poods  manufactured 
and  sold  by  it  for  a  particular  purpose,  there 
can  be  no  recovery  without  proof  of  bad 
faith  or  absence  of  reasonable  grounds  of 
belief.  Erie  City  Iron  Work*  v.  Barber,  61 
R.  608. 

Defendants  contracted  with  J.  for  goods, 
and  sent  to  him  their  notes  for  the  amount 
of  the  purchase.  Subsequently  J.  pur- 
chased, and  by  fraudulent  representations 
procured  goods  of  the  kind  required  from 
plaintiffs,  and  delivered  them  to  defendants. 
Held,  that  plaintiffs  could  recover  the  goods 
of  defendant,  the  latter  having  parted  with 
the  notes  upon  the  faith  of  the  agreement 
of  J.,  and  upon  his  credit  alone.  Barnard 
v.  Campbell,  17  R»  208. 

4. or  as  to  another's  credit.  — 

Where  s  person  is  applied  to  for  information 
as  to  the  solvency  of  a  party,  and  he  knows 
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that  party  to  be  insolvent,  and  yet  represents 
him  to  be  a  man  of  good  credit,  an  action 
will  lie  against  him  by  one  having  sustained 
loss  by  such  false  representations,  notwith- 
standing the  representations  were  made  by 
parol.     Upton  v.  Vail,  5  D.  210. 

An  action  may  be  maintained  by  copart- 
ners against  the  members  of  another  firm, 
for  falsely  and  fraudulently  representing  an 
insolvent  as  worthy  of  credit,  whereby  the 
plaintiffs  were  induced  to  trust  him  with 
goods,  which  the  defendants  immediately 
attached  with  the  other  property  of  the  in- 
solvent, in  consequence  of  which  plaintiffs 
lost  their  goods.     Patten  v.  Ourney,  9  D.  141. 

Liability  for  falsely  representing  another 
to  be  entitled  to  credit  does  not  exist  in  the 
absence  of  actual  fraud.  There  is  no  liabil- 
ity unless  the  person  making  the  representa- 
tion knew  it  to  be  false,  or  did  not  believe  it 
to  be  true,  or  concealed  a  material  fact  with 
intent  to  deceive.  Tryon  v.  WhUmarsh,  35 
D.  839.  a  P.,  Foots  v.  WapUs,  25  D.  64; 
Lord  v.  CoUey,  25  D.  445;  Mnstem  v.  Mar- 
shall,  29  R.  729. 

A  recommendation  is  not  to  be  presumed 
fraudulent  because  it  happens  not  to  be  true. 
The  fraud  is  a  question  for  the  jury.  Lord 
T.  CoUey,  25  D.  445. 

An  action  lies  for  representing,  from  bad 
motives  and  to  induce  credit,  that  an  intend- 
ing purchaser  is  solvent  and  worthy  of  credit, 
when  the  person  making  the  statement 
knows  the  purchaser  to  be  embarrassed,  and 
the  person  to  whom  it  is  made  is  induced  by 
it  to  sell  goods,  to  his  loss.  How  long  the 
seller  reasonably  relied  on  the  representation 
in  giving  credit  is  a  question  of  tact  for  the 
jury.    Zabriskie  v.  Smith,  64  D.  551. 

To  hold  a  person  liable  for  false  represen- 
tations concerning  the  solvency  of  a  person 
to  whom  plaintiff  has  given  credit,  the 
amount  for  which  the  debtor  was  represented 
solvent  should  appear  with  reasonable  cer- 
tainty, semble,  Ifewsom  v.  Jackson,  71  D. 
806. 

The  acceptance  of  the  promissory  note  of 
a  third  person  in  payment  for  goods  sold 
eannot  be  rescinded  by  proof  that  the  pur- 
chaser, to  mislead  the  seller,  made  false  and 
fraudulent  representations  of  the  pecuniary 
ability  of  the  maker  of  the  note,  provided 
•uch  representations  were  mere  expression 
of  opinion.     Homer  v.  Perkins,  26  R.  677. 

In  an  action  against  a  director  of  a  bank 
for  falsely  representing  the  bank  to  be  sol- 
vent, by  means  whereof  the  plaintiff  was  in- 
duced to  buy  stock  and  make  deposits,  it 
must  appear  that  the  defendant  knew  his 
representation  to  be  false,  or  that,  the  fact 
not  being  within  his  knowledge,  he  falsely 
represented  it  as  of  his  own  knowledge. 
Cole  v.  Cassidy,  52  R.  284. 

5.  Mistaken  assertions  honestly 
made. — The  positive  assertion  of  a  fact 
which  is  untrue,   though  believed  by  the 


party  making  the  assertion  to  be  true,  by 
which  another  is  induced  to  contract*  is 
fraudulent.  Snyder  v.  Findley,  1  D.  193; 
Tyson  v.  Passmore,  44  D.  181;  Converse  v. 
Blumrkh,  90  D.  230. 

One  who  relies  upon  representations  un- 
true in  fact,  and  suffers  loss,  is  entitled  to 
remuneration,  although  such  representations 
were  innocently  made.  East  v.  Matlteny,  10 
D.  721. 

One's  title  may  be  postponed  without 
fraud  by  positive  acts  for  whose  conse- 
quences he  is  civilly  liable,  without  regard 
to  his  ignoranoe  or  knowledge,  because  a  loss 
which  must  fall  on  one  of  two  innocent  per- 
sons should  be  borne  by  him  whose  act  occa- 
sioned it     Robinson  v.  Justice,  21  D.  407. 

A  mortgage  obtained  by  a  false  representa- 
tion by  the  mortgagee  is  void,  even  though 
he  did  not  know  the  representation  to  be 
false,  if  the  other  party  believed  it  to  bo 
true,  and  was  thereby  induced  to  make  the 
mortgage.    Joke  v.  Taylor,  25  D.  325. 

The  gist  of  the  inquiry  is  not  the  knowl- 
edge of  the  falsity  of  the  representation  of 
the  partv  making  it,  but  the  other  party's 
belief  of  it  to  be  true  as  stated,  and  his  con- 
sequent deception  by  it  if  false.    lb. 

Misrepresentations  are  not  fraudulent 
unless  they  have  been  made  with  intent  to 
deceive.    Miller  v.  Howell,  32  D.  36. 

To  constitute  fraud,  it  is  not  only  neces- 
sary that  the  representation  should  be  un- 
true, but  also  that  the  party  making  it 
should  know  it  to  be  so  at  the  time  it  was 
made.    Campbell  v.  Hillman,  61  D.  195. 

Conduct  of  a  party  is  not  regarded  as 
fraudulent  where  ne  gives  to  another  infor- 
mation of  facts  upon  which  the  latter  acta, 
though  such  information  be  wrong,  and  mis- 
leads such  party  to  his  prejudice,  if  the  in- 
formation was  given  in  good  faith,  with  a 
belief  that  it  was  true,  and  with  no  intention 
to  mislead  or  deceive;  and  the  partv  so  giving 
information  will  not  be  answerable  therefor 
in  damages.    Smith  v.  Mariner,  68  D.  73. 

The  effect  of  misrepresentation  is  the  same, 
whether  it  is  made  fraudulently  or  by  mis- 
take or  accident.  Oould  v.  York  County 
MuL  Fire  Ins.  Co.,  74  D.  494. 

The  law  does  not  pronounce  as  expres- 
sions of  opinion  representations  made  oy  a 
vendor  as  to  the  boundaries  of  land,  or  as  to 
the  qualities  of  machinery  situate  thereon. 
They  may  be  either  expressions  of  opinion  or 
of  fact,  and  it  is  for  the  jury  to  decide 
whether  they  are  one  or  the  other.  Foster 
▼.  Kennedy,  81  D.  56. 

A  statement  false  in  fact,  uttered  for  a 
fraudulent  purpose,  which  is  accomplished, 
has  the  whole  effect  of  fraud  in  annulling  a 
contract,  although  the  person  uttering  the 
statement  believed  it  to  oe  true.  Woodrujf 
v.  Oarner,  89  D.  477. 

The  director  of  a  company  is  not  liable  for 
representations  false  in  fact,  but  not  known 
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by  him  to  be  so,  made  in  published  circulars 
of  the  company,  on  which  hia  name  appears 
only  aa  one  of  the  list  of  directors.  Wake- 
nam  v.  Dalley,  10  R.  551. 

In  the  absence  of  artifice,  a  sale  will  not 
be  set  aside  on  the  ground  that  it  was  pro- 
cored  by  false  and  fraudulent  representations, 
if  the  vendor  believed  them  true,  and  the 
vendee  had  equal  opportunity  and  means  for 
ascertaining  their  falsity.  Mamlock  v.  Fair- 
banks, 32  R.  716. 

6.  Concealment.  —  Suppressio  vert  viti- 
ates a  contract  equally  with  suggestio  falsi. 
Beard  v.  Campbell,  12  D.  362. 

Concealment  means,  in  equity,  conceal- 
ment of  those  material  facts  and  circum- 
stances] which  one  party  to  the  contract  is 
under  a  legal  or  equitable  obligation  to  make 
known  to  the  other,  and  which  the  latter,  of 
right  and  by  law,  is  entitled  to  have  com- 
municated to  him.  Pickering  v.  Day,  95  D. 
291;  Jtaanr.  Toulmin,  44  D.  448. 

Intentional  misrepresentation  or  conceal- 
ment in  relation  to  land,  either  as  to  quality 
or  title,  by  which  the  purchaser  is  imposed 
upon,  is  fraudulent,  rarham  v.  Randolph, 
85  D.  403;  Ingram  v.  Morgan,  40  D.  626. 
But  a  failure  of  the  vendor  to  communicate 
facts  which  are  accessible  to  both  is  not. 
RockafeUow  v.  Baker,  80  D.  624. 

A  purchaser,  having  discovered  salt  water 
on  the  land,  prevented  the  agent  of  the  ven- 
dor from  giving  information  thereof,  and 
concealed  the  discovery  from  the  vendor  by 
artifice,  is  guilty  of  a  fraud,  and  will  not  be 
permitted  to  retain  the  purchase.  Boioman 
v.  Bales,  4  D.  677. 

Concealment  of  his  insolvency  by  a  pur- 
chaser of  goods,  who  obtains  possession  with- 
out intending  to  pay  for  them,  is  a  fraud, 
and  the  property  does  not  pass.  Durrell  v. 
Haley,  19  D.  444. 

A  broker  selling  commercial  paper  must 
disclose  any  facts  known  to  him  adverse  to 
the  credit  of  the  parties  responsible  for  the 
payment  of  it,  irrespective  of  his  opinion 
upon  them;  and  his  failure  to  do  so  is  a  fraud 
in  law,  which,  if  such  parties  are  in  fact 
insolvent,  constitutes  a  good  defense  to  an 
action  by  the  person  in  whose  behalf  the 
paper  was  sold,  against  the  buyer,  for  the 
price.    Brown  v.  Montgomery,  75  D.  404. 

Where  one  by  quitclaim  sells  land  set  off 
to  him  on  a  judgment  execution,  and  repre- 
sents that  his  title  is  good,  the  concealment 
of  the  fact,  known  to  him  and  unknown  to 
the  buyer,  that  a  petition  to  reverse  the 
judgment  was  then  pending,  is  fraudulent, 
and  renders  him  liable  in  damages.  Atwood 
v.  Chapman,  28  R  5. 

A  person  desiring  credit,  being  asked  "how 
he  stood,"  correctly  stated  his  means,  but 
was  silent  as  to  the  fact  that  he  owed  two 
thirds  as  much  as  his  capital.  Held,  fraud- 
ulent   Newell  v.  Randall,  50  R.  562. 

If  no  affirmative  act  remains  to  be  done  by 
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a  party  making  an  offer  of  sale,  the  with- 
holding of  information  by  the  purchaser, 
affecting  the  price  of  the  article,  when  he  is 
in  a  situation  to  close  the  bargain,  and  does 
so  before  the  information  could  have  reached 
the  other  party,  affords  no  ground  for  pre- 
suming fraud.    Mactier  v.  Frith,  21  O.  262. 

A  fraudulent  concealment  of  title  cannot 
bo  imputed  where  the  party  was  ignorant  of 
his  title.    Robimon  v.  Justice,  21  D.  407. 

Vendee  it  not  bound  to  disclose  the  fact 
that  there  is  a  gold  mine  on  the  land  sold, 
though  if,  on  being  interrogated  aa  to  that, 
he  denies  all  knowledge,  the  denial  will  bo  a 
fraud.    Smith  v.  BeaUy,  40  D.  435. 

7.  Silence.  —  Silence  postpones  one's 
right  only  when  silence  is  fraud.  Robin- 
son v.  Justice,  21  D.  407. 

Caveat  emptor  is  a  sufficient  defense  in 
regard  to  mere  silence  as  to  defects  open  to 
observation.     Bean  v.  Herrick,  28  D.  176. 

The  fact  that  a  father  does  not  disclose  to 
his  children  all  the  facts  in  relation  to  their 
grandfather  s  will  and  his  own  reception  of 
money  from  the  estate  does  not  constitute 
fraud,  where  the  will  is  on  record.  A  liter, 
had  he  made  false  representations  to  them 
by  which  they  were  prevented  from  investi- 
gating the  matter  and  ascertaining  their 
right  of  action,  and  then  the  statute  of  lim- 
itations would  commence  to  run  only  from 
the  time  the  cause  of  action  was  discovered. 
HaynU  v.  Hall,  42  D.  427. 

8.  Undue  influence.  —  1.  General  rules, 
—  Actual  fraud  is  not  essentially  necessary 
in  order  to  set  aside  a  contract  in  equity. 
The  acts  and  contracts  of  persons  of  weak 
understanding,  and  who  are  therefore  liable 
to  imposition,  will  be  held  void  if  the  nature 
of  the  act  or  contract  justify  the  conclusion 
that  the  party  has  not  exercised  a  deliberate 
judgment,  but  that  he  has  been  imposed 
upon,  circumvented,  or  overcome  by  cun- 
ning, artifice,  or  undue  influence.  Traeey 
v.  Socket,  59  D.  610. 

Undue  influence,  to  vitiate  an  act,  must 
amount  to  coercion  destroying  free  agency, 
or  harassing  importunity  producing  com- 
pliance for  the  sake  of  peace.  Gardner  v. 
Gardner,  34  D.  340. 

The  general  influence  of  a  wife  over  her 
husband,  arising  from  affection  produced  by 
her  kindness,  does  not  constitute  or  afford 
an  inference  of  undue  influence,     lb. 

Fair  argument  and  persuasion  may  be  used 
to  obtain  the  execution  of  a  deed  or  will,  and 
do  not  constitute  undue  influence.  Taylor 
v.  Taylor,  51  D.  412. 

A  conveyance  by  a  minor,  on  the  day  he 
comes  of  age,  of  all  his  real  estate,  to  a  person 
occupying  the  relations  of  parent  and  guar- 
dian of  such  minor,  in  execution  of  a  settle- 
ment made  for  such  minor  by  others  not 
authorized  to  bind  him,  snd  while  he  is  still 
under  his  influence  and  control,  and  not 
advised  of  his  rights,  is  not  binding,   and 
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oan  only  be  upheld  in  a  eonrt  of  equity  by 
clear  proof  that  under  all  the  circumstances 
it  is  just  and  equitable,  and  the  burden  is  on 
the  claimant  to  show  the  utmostgood  faith. 
Berkmeyer  v.  KeUerman,  30  R.  677. 

The  facte  that  a  party  to  a  oontraot  is  an 
attorney,  and  offers  to  and  does  draw  the 
necessary  writings  gratuitously,  do  not  es- 
tablish the  relation  of  attorney  and  client, 
nor  raise  the  presumption  of  fraud  or  undue 
influence.    Stout  ▼.  Smith,  60  R.  632. 

Business  transactions  between  a  father 
and  his  unmarried  daughter,  who  is  of  age, 
but  who  continues  to  reside  with  him  as  a 
member  of  his  family,  by  which  she  assumes 
a  pecuniary  obligation  for  his  benefit,  are  re- 
garded in  equity  as  transactions  between 
persons  occupying  a  fiduciary  relation  to- 
ward each  other,  and  will  not  be  sustained 
or  enforoed,  unless  the  presumption  of  undue 
influence  is  rebutted,  and  it  is  shown  that 
the  daughter  acted  with  full  knowledge  of 
the  facts  and  had  independent  legal  advice; 
and  the  person  who  advances  money  to  the 
father  on  the  credit  of  the  daughter,  under 
such  circumstances,  having  knowledge  of 
the  facts,  oocupies  no  better  position  than 
the  father.    Noble  v.  Moses,  60  K.  175. 

2.  Illustrations.  —  Two  months  after  mar- 
riage, a  wife,  whose  hearing  and  speech  were 
defective,  whose  health  was  infirm,  and 
whose  mind  was  weak,  conveyed  all  her  real 
estate  to  her  husband,  for  the  consideration 
of  one  dollar,  reserving  a  life  estate.  In  the 
absence  of  affirmative  evidence  that  her  ac- 
tion was  intelligent  and  free  from  undue  in- 
fluence, and  that  his  conduct  was  fair  and 
conscionable,  — held,  that  the  transfer  was 
void.     Darlington*  Appeal,  27  R.  726. 

Action  upon  a  promissory  note  for  twenty 
thousand  dollars,  made  by  the  grandfather 
of  the  payee,  payable  in  five  years,  with  in- 
terest annually.  The  maker  was  ninety-two 
years  old  and  partially  blind,  but  was  other- 
wise in  good  health,  was  in  good  possession  of 
his  mental  faculties,  aud  active  in  looking  af- 
ter his  financial  affairs.  He  was  possessed  of  a 
large  property,  which  his  grandson  assisted 
him  in  taking  care  of,  and  to  do  which,  at 
his  grandfather's  request,  he  had  given  up 
his  profession,  and  for  several  years  had  de- 
voted himself  to  his  grandfather's  service, 
as  his  confidential  agent.  The  grandfather 
had  al&o  given  him  thirty-two  thousand  dol- 
lars in  his  lifetime,  and  the  grandson  also 
claimed  a  gift  of  thirty  thousand  dollars  be- 
side. He  was  also  a  legatee  to  a  consider- 
able amount.  When  the  note  was  executed 
it  was  attached  to  a  stub,  the  whole  being 
torn  from  the  maker's  note-book  of  blank 
forms,  and  filled  up  and  signed  in  the  old 
gentleman's  handwriting.  The  stub  con- 
tained memoranda  of  the  date,  amount,  ma- 
turity, and  payee's  name,  and  the  words, 
"  to  make  the  amount  the  same  as  Charles 
W.  Cornell. "    The  latter  was  another  grand- 
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son,  to  whom  he  had  given  twenty  ft*wimnl 
dollars.  It  was  shown  that  he  had  proposed 
to  alter  his  will  in  order  to  make  a  better 
provision  for  his  grandson's  services,  bat 
was  advised  by  his  lawyers  to  adopt  soma 
other  mode.  A  few  months  afterward  the) 
note  was  executed.  Held,  there  was  noth- 
ing in  the  relations  of  the  parties  or  the  cir- 
cumstances to  impose  the  burden  on  the 
payee  of  showing  the  fairness  of  the  trans- 
action, or  imply  the  idea  of  undue  influence. 
Cowee  v.  Cornell,  31  R.  428. 

A  son,  of  age,  forged  the  names  of  his  father 
and  uncle  and  a  third  person  on  a  note. 
Several  officers  of  the  bank  which  discounted 
it,  one  of  whom  was  a  lawyer,  in  a  private 
and  prolonged  interview  with  the  father, 
who  was  a  farmer,  and  little  acquainted 
with  business,  informed  him  of  the  forgery. 
He  was  greatly  unnerved  by  the  discovery 
of  his  son's  crime,  and  had  no  opportunity 
to  take  legal  or  friendly  counsel.  At  this 
interview  these  officers  persuaded  him  to  exe- 
cute his  own  note  for  the  forged  note,  and 
requested  him  to  keep  the  transaction  secret. 
The  note  so  executed  was  for  a  larger  ansa 
than  the  maker's  entire  property  would 
have  brought  at  forced  sale.  Held,  that 
such  note  must  be  canceled  in  equity. 
Coffman  v.  Lookout  Bank,  40  R.  31. 

An  unmarried  woman,  seventy  years  old, 
feeble  and  deaf,  deeded  a  considerable  part 
of  her  property,  twelve  days  before  her 
death,  to  a  young  unmarried  man,  in  whose 
family  she  was  living,  to  whom  she  was 
strongly  attached,  ana  who  had  acted  as  her 
agent  in  a  few  instances.  The  deed  was 
drawn  by  an  attorney  under  her  direction, 
and  was  executed  in  the  grantee's  presence, 
after  she  had  read  and  understood  it.  She 
had  previously  executed  a  will  bestowing 
the  same  property  on  charities.  No  coer- 
cion being  shown,  —  held,  that  the  deed 
should  not  be  set  aside  for  constructive 
fraud  on  account  of  the  relations  of  the  par- 
ties.    Pressley  v.  Kemp,  42  R.  635. 

In  an  action  by  an  administrator  to  re- 
cover money  given  by  bis  intestate  to  the 
defendant,  on  the  ground  of  undue  influenoe, 
there  was  evidence  that  the  donor  was  a 
woman  eighty-four  years  of  age,  sick  much 
of  the  time,  weak  in  mind  and  memory,  and 
broken  down;  that  the  gift  was  of  a  large 
portion  of  the  donor's  estate;  that  the  de- 
fendant, not  a  relative,  was  her  physician, 
and  attended  her  frequently;  that  he  had 
charge  of  all  her  affairs,  and  was  her  only 
adviser;  that  he  was  consulted  by  the  donor 
as  to  employing  or  discharging  servants  or 
nurses,  and  as  to  her  domestic  affairs;  that 
she  dressed  according  to  his  advice;  that  she 
relied  upon  him  for  direction  in  all  her  affairs; 
that  the  gift  was  made  to  him  without  con- 
sultation with  any  one;  that  the  fact  of  the 

ft  having  been  made  was  kept  secret  by 

m  until  after  her  death;  ana  that  when 
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the  donor's  relatives  visited  her,  he  kept 
sway.  Held,  that  the  question  of  undue  in- 
fluence was  properly  sudmitted  to  the  jury. 
Woodbury  v.  Woodbury,  55  R.  479. 

9.  When  fraud  will  be  inferred  from 
circumstances.  —  Existence  of  fraud  is 
often  a  presumption  of  law  from  admitted  or 
established  facta,  irrespective  of  motive,  and 
too  strong  to  be  rebutted.  BcJ/ord  v.  Crane, 
84  D.  156. 

The  relative  circumstances  and  oondition 
of  parties  to  an  alleged  fraudulent  contract 
should  be  considered*  in  determining  the 
question  of  fraud;  as  where  one  of  the  par- 
ties is  an  artful,  shrewd  business  man,  and 
the  other  an  aged,  ignorant,  imbecile  negro 
woman,  and  the  contract  is  secretly  made, 
and  its  terms  not  fully  explained.  King  v. 
Cohan,  27  D.  455. 

The  character  and  subject  of  the  bargain, 
■s  being  such  as  no  sane  person  would  make, 
and  no  honest  man  would  accept,  may  also 
famish  strong  evidence  of  fraud;  as  where 
an  ignorant  old  negro  woman  was  induced 
to  sell  a  lot  constituting  her  home,  and  her 
only  property,  for  a  wagon  and  part  of  a 
team,  for  which  she  had  no  use,  and  there 
were  circumstances  indicating  that  she 
thought  she  was  buying  the  liberty  of  her 
husband,  who  was  a  slave,    lb, 

A  purchase  of  goods  by  an  insolvent,  with 
a  view  to  subjecting  them  to  an  execution 
which  has  been  issued  immediately  after  a 
confession  of  judgment  to  a  friend,  is  a  fraud, 
and  the  execution  creditor  will  not  be  per- 
mitted to  hold  the  goods.  DureU  v.  Haley, 
19  D.  444. 

Gross  carelessness  may  famish  conclusive 
evidence  of  fraudulent  intent;  even  where 
there  was  no  actual  intention  to  deceive. 
Abort*  v.  Brannan,  68  D.  274. 

Circumstances  need  not  be  so  conclusive 
in  their  nature  and  tendency  as  to  exclude 
every  other  hypothesis  than  the  one  sought 
to  be  established,  in  order  to  authorise  a  jury 
to  dednoe  from  circumstantial  evidence  the 
conclusion  of  fraud.  Linn  v.  Wright,  70  D. 
282. 

A  deed  from  a  woman  to  her  affianced 
husband,  especially  when  she  is  pregnant 
by  him,  is  presumptively  void;  but  when 
such  a  deed  is  set  aside  after  marriage, 
the  husband  s  right  to  tenancy  by  curtesy 
reattaches.     OUmore  v.  Bureh,  33  K.  710. 

Though  there  be  some  suspicious  circum- 
stances attending  the  purchase  and  transfer 
of  property,  yet  if  they  have  been  fairly  sub- 
mitted to  a  jury,  the  court  will  not  infer 
there  was  any  fraud  so  as  to  warrant  a  new 
trial    Hollingsworth  v.  Napier,  2  D.  268. 

No  inference  of  fraud  can  be  drawn  from 
the  fact  that  one  judgment  is  taken  for  three 
separate  claims,  where  the  object  was  to 
place  each  of  the  three  creditors  on  an  equal 
looting.  HarrU  v.  Alcock,  32  D.  158. 
Fraud  will  not  be  inferred  unless  a  deed 


Vol 

postpones  payment  for  an  unreasonable  length 
of  time  after  maturity  of  debts  secured  oy 
it,  and  provides  that  the  grantor  shall  retain 
possession  of  the  property  until  default  of 
payment  with  a  fraudulent  intent  to  cover 
up  the  property  for  the  use  of  the  grantor. 
Hempstead  v.  Johnston,  65  D.  458. 

The  defendant  had  been  a  trusted  laborer 
in  the  service  of  A  in  taking  care  of  oyster* 
beds.  Seven  years  after  he  left  the  servico, 
but  while  be  was  on  friendly  terms  with  A, 
the  latter  became  feeble  in  mind  and  unable 
to  manage  his  own  affairs,  and  his  wife,  in- 
telligent and  capable,  transacted  them  for 
him.  The  wife,  on  the  defendants  advice, 
and  by  defendant's  agency,  sold  part  of  the 
oyster-beds,  and  wishing  to  sell  the  rest, 
the  defendant  offered  to  buy  them,  and  she 
said  he  might  have  them  if  he  would  pay 
as  much  as  any  one  else.  The  defendant 
then  offered  two  hundred  dollars,  although 
he  knew  they  were  worth  five  hundred  dol- 
lars. The  sale  was  completed  on  those 
terms,  the  wife  believing  the  defendant  hon- 
est and  friendly,  and  that  he  would  offer  a 
fair  price,  and  making  no  inquiry,  and  he 
knowing  her  reliance.  Held,  that  the  sale 
should  not  be  set  aside.  Hemingway  v. 
Coleman,  44  IL  243. 

When  a  young  man,  who  had  impaired 
his  mind  and  body  by  dissipation,  gave  all 
his  property,  to  the  exclusion  of  his  kindred, 
to  a  prostitute,  who  had  a  strong  innuenoe 
over  nim,  and  with  whom  he  had  lived  as  a 
husband,  under  a  marriage  ceremony  void  bv 
reason  of  her  prior  marriage  to  another  still 
living,  the  deed  was  set  aside,  for  the  reason 
that  if  the  grantor  believed  his  marriage  to 
be  valid  the  deed  was  fraudulent,  and  if  he 
knew  the  marriage  to  be  void,  it  was  founded 
on  the  illegal  consideration  of  illicit  inter- 
course.   Shtpman  v.  Furniss,  44  R.  528. 

The  interest  of  the  plaintiff  in  real  estate, 
worth  ten  thousand  dollars,  was  sold  on  ex- 
ecution, and  the  time  for  redemption  by  him 
had  expired  before  he  learned  of  the  sale. 
To  enable  bis  mother  to  redeem  for  his  ben- 
efit, and  upon  her  oral  promise  to  convey  to 
him  upon  being  paid  certain  loans  and  ad- 
vances, and  by  the  advice  of  her  attorney, 
his  former  guardian,  having  recently  come 
of  age,  he  confessed  a  judgment  to  her  fof 
two  thousand  dollars,  which  she  claimed  as 
a  loan,  but  which  he  insisted  was  a  gift. 
She  redeemed  and  got  the  sheriff's  deed,  but 
refused  to  reconvey  on  being  tendered  the 
amount  of  the  judgment  and  of  her  advances. 
Held,  that  by  reason  of  the  confidential  re* 
lation,  she  should  not  be  permitted  to  invoke 
the  statute  of  frauds,  but  must  reconvey. 
Wood  v.  Robe,  48  R.  640. 

10.  Effect  of  inadequacy  of  consid- 
eration to  prove  fraud.*  —  Inadequacy 
of  price  is  not  per  se  a  sufficient  ground  for 

•  Inadequacy  of  consideration  as  evidence  el 
fraud,  see  note,  67  D.  217. 
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setting  aside  a  contract,  but  it  is  a  circum- 
stance entitled  to  great  weight  as  evidence 
of  undue  advantage,  and  that  the  vendor  did 
not  know  the  value  of  the  property.  Beard 
v.  GampbeU,  12  D.  362. 

Evidence  of  a  different  consideration  than 
the  one  expressed  in  the  writing  is  not  suffi- 
cient evidence  of  fraud  or  mistake  to  avoid 
a  contract.  There  mast  be  some  substantive 
fact  established  independent  of  the  consider- 
ation, before  the  contract  will  be  set  aside. 
Pishhack  v.  Woodford,  19  D.  55. 

Proof  of  a  paper  consideration  of  a  note  for 
dollar*  does  not  per  ss  prove  a  mistake  or 
fraud.    lb. 

Inadequacy  of  price  is  direct  evidence  of 
fraud,  where  the  party  was  intoxicated. 
Crane  v.  Conklin,  22  D.  519. 

Gross  inadequacy  of  price  affords  a  vehe- 
ment presumption  of  fraud  when  connected 
with  suspicious  circumstances  or  peculiar 
relations  between  the  parties.  Jtaan  v. 
Toulmin,  44  D.  448. 

Gross  inadequacy  of  price  naturally  leads 
to  the  presumption  of  fraud.  Briscoe  v. 
Bronaugh,  460.  106. 

Proof  of  gross  inadequacy  of  considera- 
tion, in  an  attack  upon  an  executed  convey- 
ance, can  be  regarded  only  as  evidence  of 
fraud,  and  of  itself  is  not  sufficient.  David- 
son  v.  Little,  60  D.  81. 

.A  contract  between  an  administrator  and 
one  of  his  distributees,  by  which  the  latter 
■ells  the  former  all  his  interest  in  the  estate, 
is  presumptively  void,  but  mere  inadequacy 
of  consideration  will  not  avoid  it.  Williams 
▼.  Powell,  41  R.,742. 

A  sister,  while  a  minor,  lived  and  assisted 
in  the  family  of  her  brother,  who  educated 
and  maintained  her,  and  gave  her  a  tract  of 
land.  Shortly  after  coming  of  age,  contem- 
plating marriage,  and  her  brother  becoming 
insolvent,  and  having  a  family  to  support,  at 
bisrequest  she  leased  him  the  land  for  five 
years  without  rent,  except  about  half  its 
rental  value  for  the  last  two  years,  he  agree- 
ing to  keep  the  premises  in  good  repair.  She 
had  no  other  property.  Held,  that  she  could 
have  the  lease  set  aside.  Oillespie  v.  Holland, 
48R.1. 

Where  one  sold  and  another  bought  a 
diamond  worth  seven  hundred  dollars  for 
one  dollar,  the  stone  being  open  to  the  in- 
spection of  both,  both  being  ignorant  of  its 
real  value,  and  supposing  the  price  a  fair 
one,  the  sale  cannot  be  rescinded.  Wood  v. 
Bounton,  54  R.  610. 

11.  Fraud  not  presumed — Fraud  is 
not  to  be  presumed,  but  positive  and  direct 
proof  of  it  is  unnecessary.  Davis  v.  Calvert, 
25  D.  282;  Hempstead  v.  Johnston,  65  D.  458; 
Ana*  v.  7*fc,  89  D.  167.  Tot  it  may  be 
proved  by  circumstantial  or  presumptive 
evidence,  Briscoe  v.  Bronaugh,  46  D.  108. 
Not,  however,  by  mere  circumstances  of 
suspicion  leading  to  oertain  results;  but  if 


not  by  positive  and  express  proof,  at  least 
by  circumstances  affording  strong  presume* 
tions.    Jtaan  v.  Toubnin,  44  D.  448. 

Where,  therefore,  it  is  simply  shown  that 
a  person  acted  as  agent  in  procuring  a  note 
and  mortgage,  and  in  receiving  interest  upon 
the  note,  the  court  will  not  infer  from  this 
that  his  duties  as  agent  were  of  such  a  char- 
acter as  to  prevent  him  from  contracting  in 
relation  to  the  property  on  which  the  debt 
was  secured.  McCarthy  v.  White,  82  D.  754 
Fraud  in  a  conveyance  is  not  presumed 
because  of  a  fraudulent  conveyance  soon 
afterwards  made  between  the  same  parties. 
Bumpas  v.  Dotson,  46  D.  81. 

Scienter  must  be  proved  in  case  for  deceit 
in  the  sale  of  personalty.  Mahurin  v.  Hard' 
ing,  59  D.  401. 

Relationship  between  parties  is  not  of 
itself  evidence  of  fraud.  Hempstead  v.  John* 
sum,  65  D.  458. 

Id.  Burden  of  proof  —The  burden  of 
proving  fraud  and  fraudulent  representations 
is  upon  the  party  setting  them  up.  Mitchell 
v.  Deeds,  95  D.  621;  Nichols  v.  Patten,  36  D. 
713;  Bartktt  v.  Blake,  58  D.  775. 

Fraud  alleged  in  the  bill,  but  denied  in 
the  answer,  is  no  ground  of  relief,  where  the 
cause  is  submit  tea  on  the  pleadings,  without 
other  proof.  Stubblefield  v.  McRaven,  43  D. 
502.     8.  P.,  Pearson  v.  Keedy,  43  D.  160. 

It  seems  that  an  allegation  of  ignorance  of 
fraud  until  within  four  years,  on  the  part  of 
plaintiff,  throws  the  burden  of  proof  of  his 
knowledge  before  that  time  on  the  defendant. 
Thrower  v.  Cureton,  53  D.  660. 

Every  intendment  is  made  against  a  party 
guilty  of  suppression  of  a  fact.  State  v.  Mo* 
Intire,  69  D.  566. 

A.  was  seventy  years  old,  very  wealthy, 
infirm,  and  oonfined  to  the  house,  but  of 
sound  mind  and  Judgment.  F.  was  his 
physician  and  confidential  friend.  A.  exe- 
cuted a  contract  with  F.,  by  which,  in  con- 
sideration of  one  dollar  and  F.'s  services  in 
securing  oertain  stock  for  A.,  A.  agreed  to 
transfer  a  oertain  interest  in  the  stock  to  F. 
F.  received  thereby  about  fifty  thousand  dol- 
lars. A.  having  died,  his  executors  brought 
suit  to  set  aside  the  transaction.  Held,  that 
F.  was  at  liberty  to  show  that  the  transaction 
was  a  gift;  that  a  physician  is  not  prohibited 
from  receiving  a  gift  from  his  patient  by 
reason  of  the  mere  relation;  ana  that  the 
burden  of  proof  of  fairness  is  not  on  the  de- 
fendant    AudenrekVs  Appeal,  33  R.  731. 

18.  Quantum  of  evidence  to  prove 
fraud.  —  Fraud  may  be  proved  by  direct 
or  circumstantial  or  presumptive  evidence, 
but  the  proof  must  in  all  oases  oe  satisfactory. 
White  v.  Trotter,  53  D.  112;  Bryan  v.  Band* 
res,  68  D.  840.  Slight  suspicions,  vague  pre- 
sumptions, bare  possibilties,  will  not  do;  yet 
the  evidence  need  not  be  positive.  Qretr  ▼• 
Caldwell,  58  D.  553;  Waddingham  v.  Loker, 
100  D.  260. 


FRAUD,  L 


Wm  lades  t*>  Hots*  In 

Deceit  being  the  gist  of  the  action,  to  main- 
tain  an  action  as  &  a  deoeit  for  miarepre- 
laitationa  aa  to  the  credit  and  responsibility 
of  a  third  person,  actual  fraud  mnet  be  shown, 
or  in  intention  to  deceive  by  such  false  rep- 
resentations.    Yotmg  v.  Covdl,  5  D.  316. 

In  an  action  founded  on  deceit,  both  fraud 
•ad  damage  are  essential  to  be  proved.  The 
suggestion  of  falsehood  and  the  suppreasion 
of  troth,  though  an  injury  may  thence  re- 
mit, will  not  afford  sufficient  ground  for  the 
action,  unless  such  immoral  conduct  has  pro- 
ceeded from  a  fraudulent  motive,  and  was 
intended  to  produce  an  injury.  Mmro  r. 
Gabber,  6  D.  581. 

The  nets  themselves  from  which  presump- 
tions arise  must  be  clearly  and  satisfactorily 
proven;  consequently,  in  order  for  the  pre- 
sumption of  fraud  to  arise  from  the  presence 
of  the  owner  at  a  sale  of  his  property  by  a 
third  person  to  an  innocent  purchaser,  and 
kts  silence  at  the  time,  it  must  be  clearly 
proven  that  he  was  present  at  the  very  time 
of  the  sale,  and  if  there  is  no  positive  proof 
of  this  fact,  the  presumption  will  not  arise. 
Donley  v.  Hector,  50  D.  242. 

Deoeit  practiced  by  defendant,  causing 
damage  to  plaintiff,  may  sustain  an  action 
without  proof  of  benefit  to  the  defendant 
WUUv.MerriU  57  D.  627. 

An  issue  involving  actual  fraud  is  wholly 
unstained  by  evidenoe  of  mere  irregular!- 
ties  unaoeompomied  by  fraudulent  intent,  or 
by  proof  of  fraudulent  intent  unaccompanied 
by  acts  done  for  carrying  it  into  effect;  and 
if  aimer  be  the  only  proof  offered  by  the 
psrty  charging  fraud,  tne  judge  may  direct 
a  verdict  for  the  other  party.  Peopk  v.  Cook, 
tt  D.  451. 

The  rule  that  possession  by  vendor  subse- 

nt  to  sale  is  prima  fade  evidence  of  fraud 
not  apply  to  mortgages  and  deeds  of 
trust,  where  the  grantor,  by  the  terms  of  the 
deed,  is  permitted  to  retain  possession  of  the 
property  until  default  of  payment.  Hemp* 
sfead  v.  SoJksstfo*,  65  D.  458. 

14.  Effect  of  fraud  upon  the  trans- 
action.*—  Fraud  vitiates  all  transactions 
into  which  it  enters.  Fleming  v.  Towmeend, 
60  D.  318. 

Where  a  by-bidder,  under  an  agreement 
with  the  owner,  runs  ud  the  price  of  prop- 
erty, and  it  is  knocked  down  to  him,  he  shall 
hold  the  property  against  such  owner;  be- 
cause the  agreement  is  fraudulent,  and  a 
party  to  a  fraudulent  agreement  cannot  al- 
lege that  it  was  fraudulent,  to  avoid  its  ef- 
fect   Troughton  v.  JofmeUm,  2  D.  626. 

A  misrepresentation  of  a  material  fact, 
whether  fraudulently  made  or  not,  vitiates 
the  contract.  A  fact  is  material  that  in- 
fluence* the  party  in  entering  into  the  eon- 
tract.    Shackelford  v.  HtmdUy.  10  D.  753. 

Where  one  assigns  an  obligation,  making 

*IHegal  transaction,  rights  of  parties  to,  see 
■ote,»4  ft  766-7*7. 
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the  same  misrepresentations  as  were  made  to 
him  with  regard  to  the  title,  he  cannot  re- 
cover from  the  assignee,  although  the  obligor 
indorse  on  the  obligation  that  he  will  per- 
form the  oondition  in  favor  of  the  assignee. 
lb. 

A  vendor  misrepresenting  the  state  of  the 
title  in  the  thing  sold  will  be  restrained  from 
enforcing  it,  though  the  sale  be  with  general 
warranty.    lb. 

A  purchaser,  pending  a  suit  for  the  fraudu- 
lent  nurpose  of  defeating  the  object  of  it,  is 
bound  by  the  judgment  rendered  equally 
with  the  debtor.  Garland  r.  Bites,  15  D. 
756. 

If  the  title  of  one  of  several  nlaintifls  is 
based  on  a  fraudulent  transfer,  all  must  fait 
PeUSbone  v.  Phelps,  35  D.  88. 

Recovery  cannot  be  had  on  an  implied 
contract  if  the  plaintiff  has  made  a  special 
contract  which  is  void  for  fraud.  McCorkU 
v.  Doby,  47  D.  560. 

Fraud  makes  all  contracts  voidable,  and  it 
is  at  the  option  of  the  defrauded  party 
whether  or  not  he  will  treat  the  contract  as 
void,  and  rescind  it;  but  if,  after  discovering 
the  fraud,  he  still  avails  himself  of  the  bene- 
fit of  the  contract,  or  permits  the  other  to 
proceed  with  the  execution  of  it,  he  will  be 
held  to  have  waived  the  tort  and  affirmed  the 
contract,    lb. 

An  interest  gained  by  one  person  by  the 
fraud  of  another  cannot  be  neld  by  him; 
otherwise  fraud  would  always  place  itself  be- 
yond the  reach  of  the  court.  FcrraU  v. 
Bradford,  50  D.  293, 

Fraud  vitiates  the  most  important  judicial 
acts  when  found  to  exist  in  them,  and  ren- 
ders them  void  upon  discovery,  before  the 
proper  tribunal.  D*  Lome  v.  Meet,  00  D. 
401. 

Any  intentional  misrepresentation  or  con- 
cealment of  material  facts  in  the  making  of  a 
contract,  in  eases  in  which  the  parties  have 
not  equal  access  to  the  means  of  informa- 
tion, will  vitiate  and  avoid  the  contract,  and 
it  is  immaterial  whether  the  misrepresenta- 
tion be  made  on  the  sale  of  real  or  personal 
property,  or  whether  it  relates  to  the  title  to 
tend  or  some  collateral  thing  attached  to  it 
Mitchell  v.  Zimmerman,  51  D.  717. 

Substantial  fraud,  entering  into  the  basis 
and  framework  of  a  contract;  without  which 
it  would  not  have  been  made,  avoids  the 
contract  in  favor  of  the  party  misled, 
whether  the  fraud  originated  with  the  prin- 
cipal, or  with  his  agent  and  was  adopted  by 
theprincipal.    Fitxsimmons v.  Jotlin, 62 D. 46. 

The  rule  in  cases  at  law,  that  a  party  must 
lose  all  advantages  gained  by  fraud,  as  well 
as  the  money  which  may  have  been  paid  by 
him,  does  not  apply  in  equity,  when  the 
party  asking  to  set  aside  a  purchase  has 
oeen  benefited  by  the  discharge  of  encum- 
brances or  the  payment  of  debts.  While  v. 
Trotter,  53  D.  112. 
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An  instrument  fraudulent  ah  initio  is  void 
for  all  purposes  of  protection  to  the  fraudu- 
lent actor.  Goodwin  ▼•  Hammond,  78  D. 
574. 

A  contract  is  not  rendered  void  on  account 
of  false  representations,  if  each  party  to  it 
had  equal  means  of  ascertaining  the  foots. 
BeU  v.  Byerson,  77  D.  142. 

No  one  will  be  permitted  in  a  court  of  jus- 
tice to  take  advantage  of  or  claim  protection 
by  means  alone  of  his  own  fraud.  Munaon 
▼.  HoUoweU,  84  D.  682. 

A  person  does  not,  by  attempting  to  de- 
fraud another,  forfeit  his  property  to  the 
latter.     Blue  v.  Blue,  87  D.  267. 

Where  one  proposes  to  convey  a  tract  of 
land,  and  his  brother  undertakes  to  have  the 
deed  drawn,  but  without  the  knowledge  of 
the  grantor  inserts  therein  a  conveyance  of 
another  tract  in  trust  for  himself,  and  as- 
sures the  vendor  that  it  is  "all  right," 
whereupon  the  latter  executes  it  without 
reading  it  or  hearing  it  read,  the  conveyance 
of  such  second  tract  will  be  valid  at  law. 
McArthur  v.  Johnson,  93  D.  593. 

If  one  fraudulently  obtains  from  another 
his  signature  to  a  discharge  of  a  oause  of 
action  against  him,  by  misrepresenting  the 
character  of  the  paper,  the  latter  may  main- 
tain the  action  without  returning  the  money. 
MvUen  v.  Old  Colony  R.  R.  Co..  34  R.  349. 

Defendant,  represented  to  plaintiff,  who 
was  the  holder  of  an  unrecorded  deed  of  land 
on  which  an  execution  had  been  levied,  that 
if  she  would  allow  him  to  buy  the  land  at 
the  sheriff's  sale,  he  would  execute  a  writing 
before  the  land  was  bid  off,  declaring  that  he 
bought  it  for  her.  Defendant  accordingly 
bought  the  property,  but  refused  to  execute 
the  writing.  Held,  that  defendant  was 
guilty  of  such  a  fraud  as  converted  him  into 
a  trustee  ex  tnalefieio  for  the  plaintiff,  WoU 
ford  v.  Herring  ton,  15  R.  548. 

A  son,  believing  that  his  father,  who  had 
the  "blues," was  incompetent  to  manage  his 
own  affairs,  took  charge  of  them,  the  lather 
passively  submitting.  The  son  also  induoed 
the  father  to  execute  to  him  a  deed  of  his 
farm,  and  to  transfer  all  his  personal  prop- 
erty to  him.  Held,  that  the  transaction  was 
presumptively  void,  and  it  was  incumbent 
on  the  son  to  show  conclusive  good  faith. 
Jacaz  v.  Jacox,  29  R.  547. 

II.  Remedies  for  Fraud. 
1.  Action  for  Damages  at  Laic 

15.  When  an  action  will  lie.  —1.  In 
general,  —  Fraud  or  deceit,  with  damage, 
gives  a  good  cause  of  action.  Culver  v. 
Avery,  22  D.  586;  Marshall  v.  Buchanan,  95 
D.  95.  And  it  is  no  defense  to  such  action 
that  the  fraudulent  acts  were  done  by  per- 
sons acting  in  the  capacity  of  corporators. 
Bartholomew  v.  Bentley,  45  D.  598. 

A  false  or  fraudulent  representation  made 
by  one  party  to  a  contract,   whereby  he 
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makes  gain  to  himself  and  occasions  lose  to 
the  other  party,  gives  to  the  defrauded  party 
an  action  for  the  deceit,  if  the  representa- 
tions are  material  and  relate  to  a  matter 
about  which  the  injured  party  had  a  right  to 
be  informed.  McQar  v.  Williams,  62  D.  739; 
Benton  v.  Pratt,  20  D.  623. 

Where  fulfillment  of  a  contract  of  third 
persons  with  the  plaintiff  it  actually  pre- 
vented by  false  and  fraudulent  representa- 
tions of  the  defendant,  an  action  will  lie 
therefor,  even  though  the  contract  was  not 
binding.  Benton  v.  Pratt,  20  D.  623;  Riot 
v.  Manley,  23  R.  SO. 

In  an  action  for  a  fraudulent  representa- 
tion, it  is  essential  that  plaintiff  credited  the 
representation,  acted  upon  it,  and  was  in 
consequence  damaged.  Page  v.  Parker,  80 
D.  172. 

False  representations,  to  be  actionable, 
must  be  material,  and  fraudulently,  know- 
ingly, and  intentionally  made;  and  must  be 
accompanied  by  some  deceit  practiced  for 
the  purpose  of  putting  the  vendee  off  his 
guard,    lb. 

An  action  for  damages  for  fraudulently 

E rooming  a  loan  on  inadequate  security  may 
e  maintained  as  soon  as  the  loan  is  madew 
Briggs  v.  Brushaber,  38  R.  187. 

The  defendant  advertised  and  represented 
that  its  patrons  could  be  insured  at  half  the 
expense  of  insuring  in  other  companies,  by 
paying  half  the  premiums  in  cash  and  giving 
notes  tor  the  other  half,  the  dividends  always 
paying  the  notes.  The  dividends  never  paid 
the  notes,  but  generally  fell  far  short,  as  the 
managers  knew.  The  plaintiff  procured  an 
endowment  policy  for  five  hundred  dollars, 
payable  in  five  years,  paying  half  cash  and 
giving  notes  for  the  other  halt  Only  one 
small  dividend  was  made  during  the  term. 
At  the  end  of  the  five  years  the  plaintiff  de- 
manded the  five  hundred  dollars,  but  the 
defendant  refused  to  pay  more  than  the  dif- 
ference after  deducting  the  amount  due  on 
the  notes.  Held,  that  an  action  for  fraud 
was  maintainable;  that  the  plaintiff  was  not 
estopped  by  the  delav;  and  that  the  measure 
of  recovery  would  do  the  money  paid  and 
interest.  Rohrschneider  v.  Knickerbocker  Life 
Ins.  Co.,  32  R.  290. 

At  the  solicitation  of  defendant,  an  in* 
suranee  agent,  plaintiff  took  a  fire  nolicy  ia 
his  company.  The  plaintiff  called  his  atten- 
tion to  a  clause  prohibiting  the  keeping  of 
petroleum,  told  him  he  was  obliged  to  keep 
a  little,  and  asked  if  the  fact  ought  not  to 
be  noted.  The  defendant  replied  that  it  waa 
unnecessary;  and  that  so  long  as  he  did  not 
keep  more  than  one  barrel,  it  wonld  never 
be  taken  notice  of.  The  plaintiff  sustained 
a  loss,  and  his  policy  was  held  void  by  reason 
of  such  keeping  of  petroleum.  Held,  that 
defendant  was  liable  in  damages  for  the  mis- 
representation, Kroeger  v.  Pitcmrn,  47  R 
718. 
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1  Atmi  iRMfef^M. —  An  action  may 
be  brought  on  a  fake  and  fraudulent  repre- 
notation  on  a  sale  of  real  estate.  Hence  an 
action  will  lie  on  an  undertaking  that  land 
agreed  to  be  sold  shall  be  as  good  grass  land 
ai  any  in  the  state  of  New  Jersey.  Journey 
▼.  Hunt,  1  D.  202. 

An  action  on  the  ease  for  a  deceit  lies  for 
fraudulently  selling  land  which  has  no  ex- 
istence, though  there  are  covenants  in  the 
deed  which  the  plaintiff  may  disregard. 
Wardell  v.  Fosdkk,  7  D.  383. 

1  Frxtud  hi  sales  of  personal  property.- -A 
contract  obtained  through  fraud  imposes  no 
obligations  on  the  party  defrauded;  thus  if 
possession  of  property  is  obtained  by  falsely 
representing  a  note,  which  is  given  in  ex- 
change therefor,  to  be  good,  whereas  it  was 
worthless,  and  well  known  to  be  so  at  the 
time  that  the  representations  were  made,  the 
party  defrauded  may  bring  an  action  of  de- 
ceit to  recover  the  loss  that  he  has  sustained, 
without  either  informing  the  other  party 
that  the  note  has  not  been  paid,  or  seeking  its 
payment.     Alexander  v.  Dermis,  33  D.  3%. 

A  purchaser  may  sue  for  fraudulent  rep- 
resentations, whereby  he  was  induced  to 
Mrchase  property  to  nis  injury,  although  he 
has  sold  the  property.  Medbury  v.  Watson, 
19  D.  726. 

Trespass  on  the  ease  is  the  proper  remedy 
for  fraudulent  representations  respecting  the 
soundness  of  a  slave  or  other  personal  chattel 
sold.  Assumpsit  is  a  concurrent  remedy,  and 
the  party  deceived  may  elect  which  method 
he  will  proceed  under.  Trice  v.  Cochran,  56 
D.  151. 

An  action  will  lie  for  falsely  and  fraudu- 
lently selling  goods  of  one's  own  manufacture 
at  the  manufacture  of  another,  to  his  injury. 
MSOtr  Tobacco  Manuf.  v.  Commerce,  46  R.  750. 
16.  When  it  will  not.— Deceit  will  not 
fie  for  false  representations  where  the  plain- 
tiff, by  reasonable  diligence,  could  have  in- 
formed himself  of  the  truth  of  the  matter. 
8a*nders  ▼.  HaUerman,  37  D.  404;  Mitchell 
v.  Zimmerman,  51  D.  717;  Damon  v.  Bache, 
83  D.  730.  Therefore  the  owner  of  land 
who  has  directed  his  agent  to  erect  a  house 
at  a  particular  place  on  it  -cannot  maintain 
an  action  against  a  third  person  who,  by 
false  representations  as  to  the  true  boundary 
line  of  the  land,  has  induced  such  agent,  in 
the  owner's  absence,  to  erect  the  house  at  a 
different  place.  8Uver  v.  /Vaster,  81  D.  662. 
Where  a  party  purchased  land  of  another, 
which  neither  of  them  had  ever  seen,  the 
purchaser  taking  the  representations  of  a 
third  party  as  to  its  quality  and  location, 
the  maxim  caveat  emptor  applies;  and  having 
taken  no  covenant  of  warranty  as  to  the 
(fuality  or  location  of  the  land,  the  purchaser 

is  without  remedy,  If  the  quality  or  location 

be  not  such  as  represented.    Gimbttn  v.  liar* 

Hum,  2  D.  72a 
An  action  for  deceit  does  not  lie  against 
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one  who  makes  false  representations  of  hie 
own  pecuniary  resources  in  order  to  obtain, 
and  thereby  obtains,  a  credit  for  goods  sold 
him.  Fisher  v.  Brown,  4  D.  726;  Lyon  v. 
Briggs,  51  R.  872. 

Misrepresentation  of  advantages  of  a  pur* 
chase,  made  to  a  buyer  by  the  seller,  the 
latter  being  under  no  legal  obligation  to 
speak  the  truth  in  regard  to  the  matter,  can- 
not form  the  basis  of  a  suit,  either  at  law  or 
in  canity.    Dugan  ▼•  Curtton,  31  D.  727. 

Where  the  loss  or  injury  complained  of  is 
not  the  direct  and  immediate  result  of  the 
defendant's  wrongful  act,  no  action  can  be 
maintained.     Silver  v.  FrasJer,  81  D.  662. 

No  action  lies  for  damages  resulting  to 
plaintiff  from  acting  on  false  and  fraudulent 
representations  made  to  another,  and  not  in- 
tended to  be  acted  upon  by  the  plaintiff 
Wells  v.  Cook,  88  D.  436;  Savings  Bank  v. 
AJbee,  56  R.  501. 

Complaint  that  defendant  fraudulently 
stated  to  plaintiff  that  the  stock  of  a  certain 
company  was  worth  eighty  per  cent  of  its 
par  value,  which  statement  plaintiff  believed, 
and  reiving  thereon  bought  of  defendant 
some  of  the  stock,  paying  said  eighty  per 
cent  therefor,  whereas  in  fact  the  stock 
was  worth  but  forty  per  cent,  as  defendant 
well  knew, — held,  that  the  complaint  did 
not  show  a  cause  of  action.  Ellis  y,  An- 
drews, 15  R.  379.  #  .    • 

A  member  of  a  municipal  board  received 
moneys  belonging  to  it,  as  its  attorney,  and 
appropriated  them  to  his  own  use;  subse- 
quently he  procured  moneys  from  the  plain- 
tiff on  a  forged  mortgage,  and  with  them 
paid  his  debt  to  the  board,  which  received 
the  same  in  good  faith  and  in  ignorance  of 
the  fraud  upon  the  plaintiff.  Held,  that  the 
plaintiff  could  not  recover  the  same  from  the 
board.  Stephens  v.  Board  of  Education,  35 
R.511. 

Where  a  depositor  in  a  savings  bank  sues 
a  director  for  deceit  in  representing  that  the 
bank  was  solvent,  and  that  it  oould  not  be 
insolvent  without  his  knowledge,  as  he  was 
on  the  finance  committee,  there  can  be  no 
recovery,  unless  there  was  a  fraudulent  pur- 
pose to  deceive,  and  that  is  a  question  of 
fact     Cowley  v.  Smyth,  50  R.  432. 

17.  Who  may  maintain  it.  — Partners 
may  maintain  a  joint  action  for  fraudulent 
representations,  where  they  were  led  thereby 
to  purchase  real  or  personal  property  for 
partnership  purposes.  Medbury  v.  Watson, 
39  D.  726. 

Where  the  design  is  to  defraud  the  publio 
generally,  any  person  who  has  suffered  in- 
jury thereby  may  maintain  his  action. 
Bartholomew  v.  Bentley,  45  D.  596. 

Ons  who  has  been  fraudulently  induced  to 
sell  property  at  a  price  far  below  its  value, 
and  afterwards  discovers  the  fraud,  does  not 
waive  the  fraud  by  accepting  the  amount 
agreed  to  be  paid  for  the  property.    She 
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may  elaim  the  amount  due  her  under  the 
contract,  and  still  have  an  action  againit  the 
defendant  to  recover  compensation  for  the 
injury  occasioned  by  his  fraud.  Mdllory  v. 
Leach,  62  D.  625. 

A  confidential  relation  between  two  per- 
sons must  be  shown  to  exist  at  the  tune 
defendant  is  claimed  to  have  defrauded 
plaintiff  by  a  violation  of  it.  Where  an 
estrangement  between  two  persons  who  for- 
merly occupied  confidential  relations  toward 
each  other  is  shown  prior  to  the  time  one 
claims  to  have  been  damaged  by  relying 
upon  the  advice  and  disclosures  of  the  other, 
the  former  has  no  cause  of  motion  for  the 
fraud.    lb. 

One  who  has  been  damaged  by  acting 
upon  false  and  fraudulent  representations 
made  to  him  as  agent  of  another,  but  not  in- 
tended to  be  acted  on  by  him,  has  no  action 
for  the  deceit  against  the  party  making  the 
representations.     Wells  v.  Cook,  88  D.  436. 

Where  a  member  of  a  firm  makes  false 
and  fraudulent  statements  to  a  mercantile 
agency  as  to  the  amount  of  capital  invested 
in  the  business,  designing  that  such  state- 
ments shall  be  communicated  to  persons  in- 
quiring of  the  agency  as  to  the  pecuniary 
responsibility  of  the  firm,  and  thus  enable 
the  firm  to  procure  a  credit  to  which  they 
would  otherwise  not  be  entitled,  an  action  of 
deceit  lies  against  him  in  favor  of  one  who 
Has  been  deceived  and  injured  by  such  rep- 
resentations. Salon  etc  Co.  y.  Avery,  38  ft. 
889. 

18.  And  against  whom.  —  A  public 
officer  making  false  and  fraudulent  repre- 
sentations in  respect  to  property  sold  bv 
him  is  liable  in  an  action  on  the  case.  His 
official  character  cannot  protect  him.  Culver 
▼.  Avery,  22  D.  586. 

An  action  lies  against  a  third  person  for 
false  affirmations  to  a  purchaser  of  property, 
respecting  its  value  and  the  price  paid  for  it 
by  the  vendor,  accompanied  by  promises  to 
aid  the  purchaser  in  setting  it  at  that  price, 
where  the  party  making  such  affirmations 
knows  them  to  be  false  and  makes  them 
with  intent  to  defraud,  and  the  purchaser 
confiding  therein  purchases  the  property  at 
a  price  beyond  its  real  value,  though  no 
action  would  lie  against  the  vendor  for  simi- 
lar affirmations.  Medbury  v.  Watson,  39  D. 
726.     8.  P.,  Irwin  v.  Sherril,  1  D.  574. 

An  action  for  deceit  lies  against  two 
jointly,  for  false  representations  made  by 
both  upon  the  sale  of  a  horse,  without  proof 
of  any  agreement  or  conspiracy  to  make  the 
representations,  or  of  any  joint  interest  in 
the  fruits  of  the  fraud.  Stiles  v.  White,  45 
D.  214. 

The  plaintiff  was  induced  to  buy  and  take 
a  warranty  deed  of  certain  lands  from  N.  by 
the  fraudulent  and  false  representations  of  N. 
and  others,  who  had  combined  together  for 
the  purpose,  that  N.  had  a  good  title,  and 


that  the  lands  were  of  good  quality*  Held, 
that  an  action  on  the  case  would  lie  *g»«Tti 
all  the  confederates  for  this  fraud,  on  proof 
that  the  title  to  a  part  of  the  land  was  neve* 
in  N.,  and  that  the  residue  was  of  no  value* 
Bostwick  v.  Lewie,  2  D.  73. 

One  purchasing  cattle  through  an  agent,  in- 
trusted him  with  his  check,  signed  in  blank, 
and  the  agent  filled  the  blank  and  induced 
the  seller  to  accept  it  in  payment,  by  the 
false  and  fraudulent  representation  that  the 
check  was  good,  the  seller  knowing  nothing 
of  the  purchaser's  financial  ability  or  of  the 
value  of  the  check.  The  ^  check  proving 
worthless,— held,  that  the  agent  was  liable 
to  the  seller  in  damages,  although  he  derived 
no  benefit  from  the  deceit  and  did  not  col- 
lude with  the  purchaser.  Endslew  v.  John** 
60  R.  572. 

19.  Declaration  or  complaint.*  — 
Where  there  has  been  any  fraud  in  the  con- 
tract, the  plaintiff,  in  an  action  of  assumpsit, 
may  recover  upon  an  express  at  weU  em 
upon  an  implied  warranty,  bnt  the  declara- 
tion must  aver  the  warranty  and  its  breach, 
and  the  scienter  of  the  defendant.  Houston 
v.  Gilbert,  5  D.  542. 

Where  both  parties  may  be  presumed 
ignorant  of  the  unsoundness  or  defect  which 
is  alleged  to  annul  the  contract,  or  for  a 
reduction  of  the  consideration,  a  scienter 
need  not  be  stated,  but  only  that  under  the 
circumstances  the  defendant  thereby  war- 
ranted, etc    lb. 

In  covenant  for  the  breach  of  a  contract, 
accompanied  with  fraud,  the  fraud  may  bo 
averred  in  the  declaration,  and  maybe  made) 
the  subject  of  inquiry  in  the  action.  Cmtler 
v.  Cox,  18  D.  152. 

In  case  for  fraud  for  the  breach  of  a  cour 
tract,  the  gist  of  the  action  is  the  fraud  com- 
mitted at  the  time  of  the  breach*    lb. 

The  declaration  in  an  action  far  fraud 
should  charge  the  fraudulent  intent  la  pos- 
itive terms,  and  not  leave  it  to  inference* 
Bartholomew  v.  Bentley,  45  D.  596. 

A  declaration  that  defendants,  to  indue* 
plaintiff  to  exchange  horses,  falsely  and 
f  ran  dulen  tly  affirmed  their  horse  to  be  sound. 
when  he  in  fact  .was  unsound,  as  they  weU 
knew,  whereby  the  plaintiff  giving  credit  to 
their  affirmation,  was  induced  to  exchange, 
and  thereby  the  defendants  deceived  and  de- 
frauded the  plaintiff,  is  ease  for  deceit,  and 
not  assumpsit  on  a  warranty.  Mahurin  v. 
Harding,  59  D.  401. 

A  declaration  for  deceit,  for  recommending 
another  to  credit,  must  allege  that  the  da* 
fendant  knew  that  the  party  was  not  to  bo 
trusted.     Tift  v.  Harden,  68  D.  612. 

Fraud  must  be  specially  pleaded  under 
code  practice,  although  at  common  law  it 
could  oe  given  in  evidence  under  the  general 
issue.    Jenkins  v.  Long,  81  D.  374. 

*  How  fraud  may  be  pleaded,  see  note, »  D.  v\ 
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The  complaint  in  an  action  for  relief  on 
the  ground  of  fraud  ahonld  aver  that  the 
acta  oonatitating  the  fraud  had  been  discov- 
•red  within  three  yean;  but  if  the  replica- 
tion contains  each  an  averment,  ana  this 
issue  is  triad  without  objection,  the  irregu- 
larity in  the  mode  of  presenting  the  issue 
will  be  disregarded.  Boyd  v.  Btankman,  87 
D.  146. 

Where  the  complaint  is  for  fraud,  the 
plaintiff  cannot  recover  for  a  breach  of  con- 
tract   Jrbss  v.  Mother,  10  R.  662. 

80.  Plea  or  answer.  —  An  answer  to  a 
charge  of  fraud  in  obtaining  the  surrender  of 
a  defeasance,  setting  forth  that  such  surren- 
der was  made  by  the  mortgagor's  agent, 
under  an  agreement  between  the  parties  that 
the  mortgagee  was  to  keep  the  land  and  pay 
the  mortgagor  a  certain  sum  in  full  of  his 
interest  and  right  of  redemption,  which  sum 
was  paid  accordingly,  on  the  mortgagor's 
order  to  his  agent,  is  sufficient.  Tome  v. 
Richards,  23  D.  722. 

31.  What  evidence)  is  admissible 
and  sufficient.*  —  Where  fraud  is  the 
question,  any  fact,  however  slight,  relevant 
to  and  bearing  upon  the  point  at  issue  is 
admissible;  but  the '  circumstances,  when 
combined,  should  be  so  strong  as  to  satisfy 
the  jury  of  the  fact  sought  to  be  proved. 
Davu  v.  Calvert,  25  D.  282.  &  P.,  Stewart 
v.  Severance,  97  D.  892. 

When  a  purchase  is  claimed  to  have  been 
fraudulent,  evidence  of  distinot  fraudulent 
purchases  made  at  or  about  the  same  time  as 
the  purchase  under  consideration  is  admis- 
sible. Gory  v.  HotaiUng,  37  D.  328;  Perkins 
v.  Provt,  93  D.  449;  Boatman  v.  Premo,  24 
R.  142.  Bat  such  other  transactions  must 
be  so  near  to  the  one  in  suit  in  point  of  time, 
and  so  like  it  in  other  relations,  that  the 
suae  fraudulent  motive  may  reasonably  be 
imputed   to  alL     HaU  v.  Naylor,  75   D. 

Evidence  of  contemporaneous  fraud  is  ad- 
missible to  prove  fraud  charged  only  when 
there  is  evidence  that  the  two  were  parts  of 
one  scheme  to  defraud.  Jordan  v.  Osgood, 
12  K  731. 

Fraud  can  in  most  cases  be  made  out 
only  by  a  concatenation  of  circumstances, 
many  of  which  in  themselves  amount  to  very 
Kttie,  but  in  connection  with  others  make  a 
strong  case.  McMkhael  v.  McDermoU,  55 
D.  560.    S.  P.,  Booth  v.  Bunce,  88  D.  372. 

The  sudden  expansion  of  business,  the  ac- 
cumulation of  goods  beyond  the  ordinary 
amount,  the  immediate  sale  of  some  of  them 
at  a  reduced  price,  and  their  repurchase,  and 
the  refusal  to  pay  for  goods  under  pretense 
that  they  were  bought  by  the  debtor's  wife, 
all  tend  to  show  a  preconceived  design  to 
defraud.  The  transactions  and  declarations 
of  the  wife  in  making  the  several  purchases 

•  What  is  sufficient  evidence  of  fraud,  see  note, 
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are  also  admissible.  Maddnky  v.  McGregor, 
31 D.  522. 

Fraud  may  be  proved  by  intrinsic  evidence 
of  unfairness  in  the  transaction  itself,  or  bv 
evidence  of  facts  and  circumstances  attend- 
ing it,  which,  by  the  ordinary  tests  by 
which  we  Judge  of  the  motives  to  actum, 
appear  inconsistent  with  an  honest  purpose. 
Burch  v.  Smith,  65  D.  154. 

Evidence  of  a  representation  to  an  aged  and 
imbecile  women  executing  a  deed  of  gift  of 
her  whole  property  to  a  daughter,  made  at 
the  time  by  the  daughter's  husband,  in  her 
presence,  that  the  property  would  not  be 
taken  out  of  the  mother's  possession  during 
her  life,  is  a  material  circumstance  in  deter- 
mining whether  the  deed  was  procured  by 
fraud  or  imposition,  where  the  daughter  and 
her  husband  sue  to  recover  the  property 
from  the  mother,  and  it  is  error  to  exclude 
consideration  of  it  from  the  jury.  Ellis  v. 
Mathews,  70  D.  353. 

Party  to  contract  obtained  by  his  fraud 
cannot  object  to  testimony  which  tends  to 
explain  or  contradict  it.  Gushing  v.  Bice,  71 
D.  579. 

The  price  paid  for  property  purchased 
under  false  representations  is  strong  but 
not  conclusive  evidence  of  the  value  of  the 
property  as  it  was  represented  to  be.  Pern 
v.  Parker,  80  D.  172. 

Evidence  that  the  vendee  assumed  to  nay 
debts  of  the  vendor  is  admissible  to  rebut 
an  allegation  of  fraud  in  the  sale;  and  so, 
also,  is  evidence  that  before  the  date  of  the 
sale  the  vendee  had  borrowed  money  to  loan 
it  to  the  vendors.  York  County  Bank  v. 
Carter,  80  D.  494. 

In  investigations  to  establish  fraud,  great 
latitude  of  inquiry  is  always  admissible* 
Simons  v.  Vulcan  OU  etc.  Co.,  100  D.  62a 

In  support  of  a  charge  of  fraud  in  indn- 
cing  the  plaintiff  to  accept  worthless  notes 
in  payment  for  property,  evidence  that  the 
maker  was  reputed  insolvent  where  he  and 
the  defendant  lived  is  competent.  Conover 
v.  Berdine,  33  R.  496. 

99.  What  is  not.— A  total  failure  of 
title  on  a  sale  of  land,  unaccompanied  by 
circumstances  warranting  the  belief  that  the 
vendor  acted  dishonestly,  is  not  prima  fade 
evidenoe  of  fraud.  Snyder  v.  Lafravnboise, 
12  D.  187. 

It  is  no  evidence  of  knowledge  of  fraud, 
against  a  purchaser  of  a  bond  and  mortgage 
from  an  agent  of  a  corporation,  upon  its 
property,  given  to  him  to  negotiate  as  his 
own,  and  raise  funds  for  the  corporation, 
that  the  purchaser  employed  counsel  to  in- 
quire into  the  validity  of  the  bond  and  mort- 
?;age  before  purchasing,  where  the  agent 
raudulently  applied  the  money  to  his  own 
use.  Van  Hook  v.  Somerrille  Mfg.  Co.,  45 
D.  401. 

A  claim  that  an  agreement  to  sell  real  es- 
tate was  procured  by  fraud,   where  such 
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agreement  was  entered  into  by  defendant, 
while  absent,  by  means  of  letters,  is  not  es- 
tablished by  snowing  that  at  the  present 
time  the  land  can  be  sold  for  a  much  higher 
price  than  that  upon  which  the  parties 
■greed,  if  at  the  time  of  the  agreement  the 
prioe  was  a  fair  one,  was  proposed  by  de- 
fendant, and  that  complainant  had  never 
made  any  misrepresentations  to  him  regard- 
ing the  ralue  of  the  land,  or  of  anything 
calculated  to  increase  the  value,  and  where 
defendant  had  numerous  relatives  living 
near  the  land,  to  whom  he  might  have  writ- 
ten and  inquired  as  to  its  value.  Moore  v. 
Pierscn,  71  D.  409. 

Evidence  is  not  admissible  that  the  buyer 
made  false  statements  at  to  his  pecuniary 
circumstances,  with  a  different  object  from 
that  of  inducing  a  sale  of  goods;  as  to  in- 
duce a  creditor  to  forbear  pressing  for  pay- 
ment of  a  demand  not  yet  due.  Hall  v. 
Naylor,  75  D.  269. 

The  law  does  not  deny  the  possibility  of 
an  honest  purchase  of  goods  on  credit  by 
an  insolvent  without  a  disclosure  of  the 
fact  of  insolvency.  The  true  fact  of  inquiry 
is,  whether  there  was  a  preconceived  design 
not  to  pay  for  the  goods.  This  is  a  question 
for  the  jury,  under  all  the  circumstances  in 
the  case.    lb. 

In  an  action  to  recover  damages  for  false 
representations  concerning  the  boundary 
lines  to  land,  as  to  the  location  of  a  mill- 
pond  and  mill,  a  witness  is  not  allowed  to 
make  comparisons  between  the  actual  value 
of  the  property  and  the  value  upon  the  sup- 
position of  the  pond  being  upon  one  tract  of 
land,  when  the  false  representations  alleged 
In  the  complaint  are  that  it  is  upon  another 
tract.    Foster  v.  Kennedy,  81  D.  50. 

In  an  action  of  damages  for  fraudulent 
representations,  by  a  broker  employed  to 
seu  cigars,  as  to  responsibility  of  a  proposed 
buyer  from  the  principal,  evidence  was  ad- 
mitted on  behalf  of  the  defendant,  in  order 
to  show  that  the  principal  did  not  rely  on 
the  representations  that  by  custom  and 
usage,  manufacturers  and  dealers  in  cigars 
do  not  rely  on  representations  by  brokers  as 
to  the  responsibility  of  purchasers.  Held, 
error.  Fuller  v.  Robinson,  40  R.  540. 
.  93.  Instructions.  —  An  instruction  that 
fraud  might  be  considered  as  proved  against 
a  vendor,  if  the  jury  were  satisfied  "that 
representations  were  made  by  him  that  he 
knew  were  not  true,  or  that  he  had  not 
good  reason  to  believe  were  true,"  is  not 
sufficiently  guarded  to  prevent  an  erroneous 
conclusion.   JJammatt  v.  Emerson,  46  D.  598. 

An  agreement  containing  a  guaranty 
does  not  necessarily  include  the  idea,  or  au- 
thorize the  inference,  that  the  person  mak- 
ing it  knows  the  fact  to  be  true,  as  the 
guaranty  stipulates  thai  it  shall  be  for  the 
Foundation  upon  which  business  is  to  be 
transacted*     io» 
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Fraud  may  be  inferred  from  strong  pre- 
sumptive circumstances,  and  express  proof 
is  not  required;  and  an  instruction  that 
fraud  cannot  be  presumed,  but  must  be  es- 
tablished by  proof,  and  may  be  established 
by  circumstances  of  conclusive,  but  not  of 
light,  character,  is  therefore  erroneous.  Mc- 
Danielv.  Boon,  56  D.  339. 

An  instruction  withdrawing  the  question 
of  fraud  in  procuring  a  deed  from  an  imbe- 
cile woman  from  the  jury,  and  leaving  them 
to  determine  solely  the  question  of  mental 
capacity,  is  error,  if  there  is  any  evidence) 
of  fraud  or  imposition,  even  though  it  ap- 
pears, from  other  parts  of  the  charge,  that 
the  court  did  not  intend  to  take  the  entire) 
consideration  of  the  question  of  fraud  from 
the  jury,  unless  the  error  is  clearly  and  com- 
pletely corrected  by  the  charge  as  a  whole. 
Ellis  v.  Mathews,  70  D.  353. 

In  a  civil  case,  an  instruction  that  "to 
justify  the  imputation  of  fraud  the  facts 
must  be  such  that  they  are  not  explicable  on 

any  other  reasonable  hypothesis    is  < 

Adams  v.  Thornton,  56  K.  49. 

94.  Amount  of  recovery.  — The 
ure  of  damages  for  false  representation  is 
the  difference  between-the  value  of  the  prop- 
erty as  it  actually  was,  and  its  value  as  it 
would  have  been  if  it  were  such  as  it  was 
represented  to  be  in  those  particulars  in  re- 
lation to  which  the  false  ana  fraudulent  rep* 
resentations  were  made.  Page  v.  Parker, 
80  D.  172;  Mallory  v.  Leach,  82  D.  625. 

The  measure  of  damages  for  false  repre- 
sentations concerning  the  boundary  lines  to 
land,  as  to  the  location  of  a  certain  mill-pond 
and  mill,  is  the  diminution  of  the  value  of 
the  property  in  consequenoe  of  the  mill  and 
pond  not  being  on  the  land  on  which  it  was 
represented  to  be.  The  inquiry  is  limited 
to  the  injury  resulting  from  the  false  repre- 
sentations.   Foster  v.  Kennedy,  81  O.  56. 

The  defendant  delivered  his  promissory 
note  in  consideration  of  the  payee's  promise 
to  deliver  him  in  the  future  five  mowers  and 
four  plows.  The  payee  at  the  time  positively 
intended  never  to  deliver  any  of  tne  goods. 
Subsequently  he  delivered  two  plows,  but 
never  delivered  any  of  the  other  goods.  In 
an  action  by  an  indorsee  "with  knowledge  of 
the  fraud,  — held,  that  the  plaintiff  was  en- 
titled only  to  recover  for  the  plows  furnished, 
less  the  damages  sustained  by  the  defendant 
by  the  non-delivery  of  the  rest  of  the  artU 
BurriU  v.  Stevens,  40 IL  366. 
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2.  Suit  for  Belie/  In 

95.  Power  of  equity  to  grant 
lie!  —  Equity  jurisdiction  extends  to  c 
of  fraud.     WHnurs  Appeal,  84  D.  505. 

Courts  %f  equity  will  relieve  against  pre- 
sumptive fraud,  and  will  set  aside  hard  and 
unconscionable    contracts,    even    in   eases 
where  there  is  no  actual  fraud;  especially  if 
(#uoh  contracts  are  made  by  parties  acting  in 
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•  fiduciary  oapacity.    MeOanU  v.  Bee,  16  D. 
610. 

To  take  advantage  of  a  man's  necessities 
li  m  bad  as  to  take  advantage  of  bit  weak- 
sen,     lb. 

A  contract  mar  be  est  aside  In  equity 
where  there  Is  imbecility  or  weakness  of 
mind  arising  from  old  age,  sickness,  intern- 
perance,  or  other  cause,  and  plain  inadequacy 
of  consideration;  or  where  there  is  weakness 
of  mind  and  oirenmstanees  of  undue  influ- 
ence and  advantage*  Traeey  v.  Sachet,  59  D. 
610. 

Equity  regards  as  fraudulent  conduct 
whereby  a  person  is  intentionally  or  by  de- 
sign misled  by  misrepresentation  of  a  mate- 
rial fact*  or  production  of  a  false  impression, 
in  order  to  entrap  or  cheat  him,  or  obtain 
some  undue  advantage  of  him;  and  against 
nch  conduct  relief  will  be  granted.  Smith 
v.  Mariner,  €8  D.  73. 

Where  one  procures  a  quitclaim  deed  of 
ml  estate  from  the  owner,  without  consid- 
eration, and  knowing  the  true  ownership, 
the  grantor  supposing  the  grantee  already 
had  the  legal  title,  the  conveyance  will  be 
set  aside  in  equity  aa  between  the  parties. 
McCormick  t.  Millar,  40  R  577. 

The  fraud  in  a  deed  or  lease  against 
which  equity  will  relieve  means  the  fraud 
at  the  time  of  the  execution  of  the  instru- 
ment, and  not  a  fraud  in  subsequent  and 
distinct  transactions.  Chestermam  ▼.  Qard- 
sfr,  9  D.  285. 

26.  Concurrent  Jurisdiction  of  law 
and  equity.  —  Courts  of  equity  and  courts 
of  law  have  concurrent  jurisdiction  in  eases 
of  fraud.  White  ▼.  Jane*,  2  D.  56*4;  Fleming 
v.  Shewn,  0  D.  224;  Jamison  v.  Beaublen,  36 
D.  534;  Roger*  v.  Brent,  50  D.  422.  And 
equity  will  not  refuse  to  act  merely  because 
there  is  also  a  remedy  at  law.  Poors  v. 
Price,  27  D.  582.  But  where  the  fraud  is  ad- 
mitted in  an  action  at  law,  the  party  should 
avail  himself  of  it  there  as  a  defense.  Fer- 
raUr.  Bradford,  50  D.  293. 

In  a  trial  at  law,  fraud  in  the  execution  of 
•  deed  may  be  given  in  evidence  to  vacate 
h,  but  if  die  fraud  relate  to  transactions 
preceding  the  execution  of  the  instrument, 
it  cannot  be  averred  or  proved,  and  the  rem- 
edy is  in  canity.  Taylor  v.  King,  8  t>.  746; 
McArihmr  v.  Johnson,  93  D.  593. 

A  court  of  law  can  avoid  a  patent  for 
fraud,  but  in  such  ease  the  remedy  is  more 
effectual  in  a  court  of  equity,  which,  upon  a 
consideration  of  all  the  circumstances,  can 
establish  more  complete  justice  between  the 
parties  than  a  court  of  common  law.  White 
v.  Jones,  2  D.  564. 

Courts  of  law  relieve  against  fraud  nega- 
tively, by  inquiring  into  the  circumstances, 
and  not  permitting  plaintiffs  to  recover  in 
actions  brought  on  deeds  or  contracts  fraud- 
ulently obtained.  Principle  applied  to  a  parol 
agreement  between  the  purchaser  at  an  ex* 
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ecution  sale  and  the  defendant,  whereby  the 
land  was  to  be  bought  for  the  latter's  ben- 
efit   Lamoom  ▼.  Watson,  14  D.  275. 

Fraud  in  procuring  a  conveyance  from  a 
person  of  weak  understanding  is  a  good 
ground  for  relief  in  equity.  Relief  may,  in 
some  oases,  be  obtained  at  law,  where  the 
fraud  is  clearly  established.  Jackson  v.  King, 
15  D.  354. 

The  distinction  between  legal  and  equi- 
table Jurisdiction  upon  fraud  is  this:  that  at 
law  it  must  be  proved,  not  presumed,  while 
in  equity  it  may  be  presumed  from  the  na- 
ture of  the  transaction,  the  situation  of  the 
parties,  and  other  circumstances.    lb. 

97.  The  right  of  action.  —  Misrepre- 
sentation constituting  ground  for  interfer- 
ence of  equity  must  be  something  material, 
and  in  regard  to  which  the  one  party  places 
a  known  trust  and  confidence  in  the  other. 
It  must  not  be  a  mere  matter  of  opinion, 
equally  open  to  both  parties  for  examination 
and  inquiry,  where  neither  is  presumed  to 
trust  to  the  other,  but  to  rel v  on  his  own  judg- 
ment. It  must  likewise  be  known  by  the 
party  *bo  makes  it  to  be  false,  and  it  must 
actually  mislead  the  other  party.  Jackson 
v.  BtocOfridge,  94  D.  290.  8.  P.,  Jman  v. 
Toubnin,  44  D.  448;  Bigby  v.  Powell,  71  D. 

i6a 

88.  When  *n  action  will  not  lie.  — 
Misrepresentation  in  a  matter  of  opinion  and 
fact,  equally  open  to  the  inquiries  of  both 
parties,  and  in  regard  to  which  neither  could 
be  presumed  to  truct  the  other,  unless  it  be 
a  mere  contrivance  of  fraud,  in  cases  of 
peculiar  relationship  or  confidence,  or  where 
the  other  party  has  justly  reposed  upon  it 
and  has  been  misled,  furnishes  no  ground  for 
the  interference  of  equity.  Jtaan  v.  Tout- 
mtn,  44  D.  448. 

It  seems  that  one  is  not  liable  for  false 
representations  of  another's  solvency,  when 
the  credit  given  the  latter  was  unrestrained 
upon  an  unlimited  account,  and  not  confined 
to  a  single  transaction.  Newsom  v.  Jackson, 
71 D.  206. 

It  seems  that  one  giving  credit  upon  a  third 
person's  false  representations  of  debtor's  sol- 
vency has  no  right  of  action  against  the 
third  person,  when  he  has  been  free  to  as- 
certain the  truth  and  negligent  in  not  doing 
so.    lb. 

An  action  against  a  third  person  for  false 
representations  concerning  the  solvency  of  a 
person  to  whom  the  plaintiff  has  given  credit 
is  often  an  attempted  evasion  of  the  statute 
of  frauds,  and  not  sustainable,    lb. 

Equity  will  not  grant  relief  where  a  merely 
false  assertion  of  value  is  made  by  a  vendor 
to  a  vendee,  where  no  warranty  is  made  or 
intended.  There  is  no  confidential  relations 
between  buyer  and  seller.  Rockafellow  v. 
Baker,  80  D.  624. 

.29.  Bales  of  pleading. —Fraud  or 
mistake  in  the  execution  of  a  written  con- 
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tract  may  be  proved  by  parol,  but  such 
fraud  or  mistake  should  be  alleged  in  the 
bill,  and  clearly  proved.  FisJiback  v.  Wood' 
ford,  19  D.  55. 

Where  facts  are  stated  which  amount 
to  a  fraud,  it  is  not  necessary  that  a  bill 
should  directly  charge  the  fraud*  Parham 
v.  Randolph,  35  D.  403, 

Plaintiff  failing  to  prove  the  fraud  alleged 
in  his  bill  as  a  ground  of  relief  cannot  claim 
relief  on  independent  grounds  stated,  upon 
which  relief  might  have  been  afforded  if 
fraud  had  not  been  alleged;  as  where  fraud 
and  failure  to  account  are  charged  against 
an  agent,  and  the  fraud  is  not  proved. 
Mount  Vernon  Bank  v.  Stone,  57  D.  709.  In 
such  a  case  the  bill  must  be  dismissed  with 
costs,  and  this  though  the  word  "fraudu- 
lent "  is  not  used,  if  the  facts  alleged  and 
the  relief  asked  show  that  fraud  is  the  real 
ground  of  complaint;  but  where  such  a  bill 
is  filed  by  a  partnership  receiver,  under  legal 
advice,  and  in  the  interest  of  creditors,  to 
recover  assets  alleged  to  have  been  fraudu- 
lently transferred,  it  will  be  dismissed  with- 
out prejudice,  and  costs  will  be  allowed  out 
of  the  partnership  fund.  TUUnghaet  v. 
Cliamplin,  67  D.  510. 

30.  of  evidemoe.  ~  Such   nnoon- 

scionableness  or  inadequacy  in  a  bargain  as 
shocks  conscience  may,  in  equity,  amount  to 
decisive  evidence  of  fraud,  although  mere 
inadequacy  of  consideration  is  not  in  itself 
sufficient  ground  for  annulling  the  contract. 
Bureh  v.  Smith,  65  D.  154. 

In  an  action  by  a  mortgagor  for  equitable 
relief  from  a  bond  and  mortgage  which  she 
had  been  fraudulently  induced  to  execute, 
against  a  bona  fide  holder  for  value,  the 
plaintiff  must  not  only  show  that  she  was 
induced  to  execute  the  instruments  by  the 
false  and  fraudulent  representations  of  such 
third  party,  but  also  that  the  execution  was 
without  negligence  on  her  part,  and  this, 
although  she  was  old,  infirm,  and  illiterate. 
Montgomery  v.  Scott,  30  R.  1. 

81.  The  relief  granted.  —  Where  the 
vendor  of  a  tract  of  land  fraudulently  mis- 
represents the  location  and  quantity  of  the 
land,  the  contract  of  sale  will  be  rescinded  in 
equity.    Daniel  v.  Pogue,  2  D.  708. 

Where  the  vendor  of  a  tract  of  land  sold 
at  a  certain  price  per  acre  represented  it  as 
containing  a  certain  number  of  acres,  when 
in  fact  it  contained  much  more,  the  vendee 
cannot  have  set  off  to  him  the  number  of 
acres  represented  by  the  vendor  to  be  in  the 
tract,  but  the  transaction  will  be  altogether 
rescinded  on  equitable  terms.    76. 

The  release  of  a  mortgage  procured  by 
fraud  and  misrepresentation  will  be  vacated 
in  equity,  the  mortgage  lien  restored,  and 
the  property  decreed  to  be  sold  for  the  pay- 
ment of  the  mortgagee.  Poore  v.  Price,  27 
D.  582. 

A  vendee  induced  to  buy  lots  in  a  pro- 
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spective  town,  at  an  exorbitant  price,  by  the 
exhibition,  by  the  proprietors,  of  the  town- 
site,  of  a  map  of  the  proposed  town,  repre- 
senting that  a  dock  will  be  erected  near  the 
premises,  and  by  verbal  assurances  by  tho 
proprietors  that  the  dock  will  be  constructed, 
the  town  laid  out  and  built  up,  the  streets 
opened  and  improved,  etc.,  will  be  relieved, 
in  equity,  from  the  payment  of  the  residue  of 
the  purchase-money,  where  the  proprietors 
abandon  the  intention  of  making  the  prom- 
ised improvements,  and  the  town  never  comes 
into  existence,  so  that  the  value  of  the  lots 
is  depreciated  to  one  sixteenth  of  the  pur- 
chase price,  one  fourth  of  which  has  already 
been  paid.    Roger*  ▼.  Salmon,  35  D.  725. 

Equity  will  cancel  a  conveyance,  and  re- 
instate the  grantor  in  title  and  possession, 
where  he  was  an  illiterate  old  ma  j,  and  was 
induced  to  convey,  without  consideration,  to 
his  son-in-law,  by  the  false  and  fraudulent 
representations  of  the  latter  that  some 
pecuniary  liability  intent  fall  upon  the 
grantor;  and  it  is  no  defense  that  a  party 
cannot  allege  his  own  fraud,  since  the 
grantor,  having  no  creditors  to  be  prejudiced 
by  the  conveyance,  was  guilty  of  no  fraud. 
Davis  v.  McNalley,  73  D.  159. 

When  an  act  has  been  prevented  by  fraud, 
equity  will  consider  it  exactly  as  if  it  had 
been  done*  Towneend  v.  Towntend,  94  D. 
184. 

A  conveyance  may.  be  set  aside  as  to  a 
part  of  the  premises,  which,  by  fraud  and 
misrepresentation  of  the  grantee,  was  in- 
eluded  therein,  though  no  part  of  the  con- 
sideration was  paid  or  received  on  account 
thereof,  without  rescinding  the  actual  sale 
or  setting  aside  the  entire  deed;  end  hence 
the  grantor  is  not  bound,  in  order  to  main- 
tain his  suit,  to  tender  back  the  considera- 
tion paid  for  the  land  actually  sold.  Bart* 
leu  ▼.  Drake*  97  D.  92. 


8.  Setting  up  Fraud  at  «  Deft 

89.  When  available  as  a  defense.*— 
Fraud  is  a  defense  which  is  cognisable  as  well 
in  courts  of  law  as  of  equity,  and  is  consid- 
ered even  more  odious  than  force.  Drinkard 
v.  Ingram,  73  D.  250. 

Fraud  in  the  execution  of  a  deed  is  avail- 
able as  a  defense  in  ejectment;  but  for  fraud 
in  obtaining  the  deed,  a  court  of  equity  alone 
can  give  relief.  Thomae  v.  Thomae,  IS  D. 
220. 

Fraud  In  obtaining  a  receipt  of  a  sum  ae 
specified  in  a  deed  is  a  defense  to  an  action 
for  slander  of  title  against  the  grantor  of 
land,  who  published  a  caution  against  per- 
sons purchasing  from  his  grantee,  claiming 
that  the  title  was  obtained  under  fraudulent 
pretenses.    McDaniel  ▼.  Baca,  56  D.  839. 

False  representations  of  a  party  *°  *  oon* 
tract,  inducing  its  execution  by  the  other 

•  Participant  in  the  fraud,  when  may  urge 
fraud  as  def ense,  see  note  82  D.  4M,  4A 
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party,  may  be  sat  up  in  bar  of  an  action  on 
the  contract,  as  a  general  rale;  bat  this  rale 
n  subject  to  various  exceptions.  Clem  v. 
Newcastle  etc  R.  R  Co.,  68  D.  653. 

A  general  plea  of  fraud  to  an  action  on  a 
promissory  note  is  good.  Hildreth  v.  Ton* 
asm,  SOD.  510. 

An  action  on  a  note  obtained  by  fraud  may 
be  defeated  on  that  ground,  if  a  defendant 
can  show  that  the  plaintiff  obtained  the  note 
by  his  own  fraudulent  act,  although  he  may 
be  liable  to  pay  the  note  to  the  true  owner. 
Oty  Bankqf  New  Havenr.  Perkins,  86  D.  332. 
Partial  failure  of  consideration  of  a  note, 
given  in  part  payment  for  land  sold,  arising 
out  of  misrepresentations  respecting  the 
quantity  of  standing  timber  trees  thereon, 
may  be  given  in  evidence  in  defense,  in  an 
action  upon  the  note  bv  the  payee  or  by  one 
having  no  superior  claims,  as  circuity  of  ac- 
tion may  thereby  be  avoided,  and  should  the 
vendor  prove  to  be  insolvent,  the  rights  of 
the  injured  vendee  may  be  better  secured. 
HammaU  v.  Emerson,  46  D.  598. 

It  makes  no  difference  that  the  purchaser 
contracted  with  another  person  to  sell  him 
part  of  the  land,  and  that  the  note  given  to 
the  vendor  for  part  payment  was  signed  by 
such  other  person  as  principal  and  by  the 
purchaser  as  surety,     lb. 

While  a  party  to  a  bond  is  estopped,  at  law, 
from  showing  want  of  consideration  or  a 
different  consideration  from  that  therein 
contained,  or  fraud  in  any  matter  collateral 
to  the  consideration,  vet  while  the  bond  re- 
mains executory,  and  defendant  specially 
pleads  that  it  was  procured  by  fraud,  covin, 
and  misrepresentation  of  plaintiff,  setting 
forth  wherein  such  fraud  consists,  and  thns 
showing  that  it  reaches  to  the  substance  of 
the  consideration,  he  is  not  estopped  from 
availing  himself  of  such  defense.  Phillips  v. 
Potter,  82  D.  398. 

Fraud  which  is  independent  of  the  trans- 
action in  which  a  levy  was  made  is  no  bar, 
but  is  a  positive  bar  when  it  exists  in  the 
very  transaction,  and  is  not  to  be  used  merely 
in  mitigation  of  damages.  Emerson  v.  Smith, 
88  D.  566. 

False  representations  as  to  matters  ma- 
terial to  a  contract,  and  upon  which  the 
party  to  whom  they  are  made  relies  to  his 
damage,  constitute  a  defense  to  an  action 
upon  the  contract,  although  their  falsity  was 
unknown  to  the  party  making  them.  Frentel 
▼.  Miller,  10  &  62. 

88.  When  not  available.  —  Fraud  in 
the  sale  of  a  chattel  does  not  bar  a  recovery 
on  a  note  given  for  the  price,  unless  the  ven- 
dee returns  the  article  on  discovering  the 
fraud,  or  shows  it  to  be  entirely  worthless. 
Burton  v.  Stewart,  20  D.  692. 

A  party  to  a  fraudulent  oontract  may  for- 
feit his  right  to  treat  it  as  void  by  his  eon- 
duct  in  relation  to  it.    lb. 
One  who  executes  a  contract  for  the  par- 


pose  of  defrauding  his  neighbor  will  not  be 
protected  against  it  when  it  is  used  against 
himself.     Rankin  v.  Simpson,  57  D.  668. 

The  obligors  in  fraudulent  bond  cannot 
shield  themselves  from  liability  by  alleging 
their  own  fraud.  Evani  v.  Dravo,  62  D. 
359. 

A  party  to  an  obligation  made  for  a  fraud- 
ulent purpose  may  recover  thereon  if  he 
needs  no  aid  from  the  fraud  to  make  out 
his  ease,  but  has  a  perfect  cause  of  action 
without  it    lb. 

False  representations  by  a  railroad  sub* 
scription  agent  to  subscriber  for  stock,  to  the 
effect  that  he  will  not  be  called  upon  to  pay 
anything  until  the  road  is  worked  or  laid  ont 
in  his  county,  constitute  no  defense  to  an 
action  on  the  subscription.  Clem  v.  New* 
castleetcB.B.Co.,68D.6&$.  Unless  known 
by  the  agent  to  be  false,  and  made  by  him 
with  intent  to  deceive.  Montgomery  etc.  Bty 
v.  Matthews,  54  R.  60. 

False  representations  as  to  the  legal  el* 
feet  of  an  instrument  are  no  bar  to  an  action 
thereon,  as  a  party  signing  such  an  instru- 
ment is  presumed  to  know  its  contents,  and 
has  no  right  to  rely  upon  the  representations 
of  the  other  party  as  to  its  legal  effect, 
Clemr.  Newcastle  etc.  B.  S.  Co.,  68  D.  653. 

A  mere  intent  to  commit  a  fraud  which 
has  not  resulted  in  an  act  injurious  to  the 
person  intended  to  be  defrauded  cannot  be 
pleaded  in  bar  of  an  action.  Keller  v.  John* 
son,  71  D.  355. 

Negligence  of  a  wife  in  executing,  with- 
out reading,  a  trust  deed  conveying  the 
homestead,  anions  other  property,  upon  the 
statement  of  her  husband  that  it  conveyed 
certain  property  mentioned,  which  did  not 
include  the  nomestead,  the  trustee  and  bene- 
ficiary having  no  knowledge  of  and  being  in 
no  wise  a  party  to  this  false  representation, 
cannot  be  set  up  by  her  as  against  the  in- 
nocent parties,  who  acted  in  good  faith  in  the 
transaction,  so  as  to  make  it  the  ground  for 
relief  against  the  consequences  of  her  own 
signature.     McHenry  v.  Day,  81  D.  438. 

In  an  action  against  a  sheriff  for  an  un- 
lawful levy,  the  defendant  justifying  under 
executions  against  the  plaintiff's  vendor,  and 
claiming  that  the  sale  was  fraudulent  as 
against  the  rendor's  creditors, — held,  that 
the  plaintiff  was  not  chargeable  with  con- 
structive knowledge  of  the  fraudulent  intent. 
Parker  v.  Conner,  45  R.  178. 

84.  How  pleaded. — A  plea  alleging 
fraud  must  also  state  in  what  the  fraud  con- 
sists. Goodrich  ▼.  Reynolds,  83  D.  240;  Giles 
v.  WiWams,  37  D.  692;  Hynson  v.  Dunn,  41 
D.  100;  Keller  v.  Johnson,  71  D.  355. 

A  plea  setting  up  the  defense  of  fraud  in  a 
sale,  as  a  defense  to  an  action  for  the  pur- 
chase-money, is  bad,  when  it  fails  to  allege  a 
return  of  the  property  or  an  offer  to  return. 
Hynson  v.  Dunn,  41  D.  100. 
Fraud,  when  set  up  as  matter  in  avoidance 
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of  a  contract  of  insurance,  must  be  specially 
pleaded,  and  evidence  thereof  is  not  admis- 
sible without  notice,  under  the  Connecticut 
statute  of  1848.  HoxU  v.  Horns  Ins.  Co.,  86 
D.  24a 

In  an  action  on  a  noto  giren  for  the  right 
to  sell  a  patented  grain-screen,  the  answer 
alleged  that  the  assignor  falsely  and  fraudu- 
lently represented  that  suoh  screen  was  of 
great  value,  and  that  it  would  clean  wheat 
rapidly  and  effectually,  and  that  it  could  be 
bought  at  S.  for  fiv*  dollars;  that  such 
representations  were  false,  and  known  to  be 
false;  "that  the  defendant  regarded  them 
as  true;  that  said  screens  were  of  no  value, 
and  would  not  clean  wheat  rapidly  and 
effectually,  and  could  not  be  got  at  3.  for 
five  dollars,  and  were  utterly  worthless  for 
the  purpose  for  which  the  same  were  pur- 
chased.* Held,  insufficient.  Neidefer  v. 
Okasiain,  86  R.  198. 

85.  Evidence  and  burden  of  prod  — 
The  onus  proband*  of  establishing  fraud  or 
failure  of  consideration,  as  a  defense  to  a 
note,  rests  on  the  defendant.  Towsty  v. 
Shook,  25  D.  108. 

Fraud  in  the  sale  of  an  alleged  patent 
right  must  be  proved  by  the  party  relying 
upon  it.    lb. 

To  sustain  a  defense  of  fraudulent  repre- 
sentation, it  is  insufficient  to  show  that  the 
representations  made  were  simply  false. 
Fraudulent  intent  in  the  party  making  them 
must  be  shown,  Grunooid  v.  Sabin,  12 
R.76. 

FRAUDULENT  CONVEYANCES. 

[Includes  transfers  of  property,  which,  though 
valid  between  the  immediate  parties  thereto,  are 
deemed  fraudulent  as  to  creditors  of,  and  subse- 
quent purchasers  from,  the  grantor  or  donor; 
and  the  rights  and  remedies  of  such  creditors 
and  purchasers.  1 

In  contemplation  of  bankruptcy,  see  BaHK- 

buptot,  13. 
Right  of  assignee  in  bankruptcy  to  set  aside, 

see  Bankruptcy,  27. 
Betting  aside,  see  Creditors'    Suit. 
What  mortgages  are,  see  Mortgages,  22. 

L  What  Conveyances    arm    Fraudu- 
lent. 
IL  Rights  or  Creditors,  Purchasers, 

and  Third  Persons. 
HX  Remedy  by  Suit  in  Equity. 
IV.  Other  Remedies. 

L  What  Conveyances  are  Fraudulent. 

1.  General  principles.*  — -  A  fraudulent 
conveyance  is  void  as  against  oreditors.  Du* 
vallr.  Waters,  18  D.  850;  TrbnbU  v.  Turner, 
68  D.  90;  8cha/erman  v.  O'Brien,  92  D.  708. 

Whatever  may  be  the  effect  of  fraud  upon  a 
contract,  as  between  the  parties  themselves, 
in  consideration  of  their  infamy  or  publio 

*  Withdrawal  of  moneys  for  insurance,  when  a 
baud  on  creditors,  see  note,  88  D.  880*584 


policy,  there  can  be  no  question  but  that 
creditors  and  others  whose  rights  are  affected 
thereby  may  cause  suoh  fraudulent  contract 
to  be  set  aside.  Meux  v.  Anthony,  52  D. 
274. 

A  party  cannot  withdraw  his  property 
from  nis  creditors,  nor  can  he,  if  he  owes 
debts,  devote  his  capital,  industry,  or  credit 
to  the  accumulation  of  property  to  be  held 
by  some  third  person,  for  his  own  use  or 
that  of  his  family,  to  the  exclusion  of  his 
creditors.  In  such  cases  the  law  intervenes, 
and  goes  behind  the  fraudulent  and  secret 
transaction,  and  subjects  the  property  or 
trust  funds  to  the  payment  of  just  and  legal 
demands.  Waddingham  v.  Loher,  100  D. 
260. 

^  A  conveyance,  to  be  valid  as  to  third  par- 
ties, must  not  only  be  upon  good  considera- 
tion, but  must  be  bona  fids  also,  and  not 
made  to  binder,  delay,  or  defraud  creditors. 
Oastro  v.  flUes,  78  D.  277. 

A  creditor  may  purchase  bona  fide  of  his 
debtor,  though  he  Knows  the  object  of  the) 
latter  in  making  the  sale  is  to  defeat  other 
creditors.  Worland  v.  KimberUn,  44  D.  785; 
Shelley  v.  Booths,  39  R.  481. 

An  insolvent  debtor  may  prefer  one  credi- 
tor to  another,  by  judgment  or  deed,  in  any 
mode  except  by  an  assignment  in  trust,  if 
his  motive  be  to  pay  the  preferred  debt,  al- 
though the  oreditors  not  preferred  may  be 
thereby  delayed  or  wholly  prevented  from 
obtaining  payment  York  (Jaunty  Bank  v. 
Carter,  80  D.  494.  Notwithstanding  the  pre- 
ferred creditor  knew  that  the  debtor's  object 
in  making  the  sale  was  to  deprive  the  other 
creditors  of  the  means  of  collecting  their 
debts.  In  such  case,  the  preferred  creditor's 
conduct  would  not  be  held  fraudulent,  as  it 
would  be  presumed  that  he  acted  to  secure) 
himself,  and  not  to  defraud  the  other  credi- 
tors.   Christian  v.  Greenwood,  79  D.  104. 

A  creditor  buying  property  of  insolvent 
debtor  to  secure  his  own  demand  has  the 
same  equity  that  other  oreditors  have.  Bach 
has  an  equitable  interest  in  the  debtor's 
property;  and  the  legal  title  conjoined  to  an 
equity  will  overcome  a  mere  equitable  inter- 
est; but  the  buyer  mnst  allow  a  fair  price  for 
the  property,  and  must  not  buy  more  than 
is  necessary  for  his  own  protection.    76. 

Alienation  of  property  exempt  from  exe- 
cution is  not  interdicted  by  tne  statute  of 
frauds,  so  far  as  creditors  are  concerned. 
Cosbyr.  Boss,  20  D.  140;  Derby  v.  Weyrick, 
80  R.  827. 

9.  Interpretation  of  statutory  pro- 
visions. — Statutes  against  fraudulent  con* 
veyances  are  merely  declaratory  of  the  com- 
mon law.  Farr  v.  Sims,  24  D.  896;  Hudnal 
v.  Wilder,  17  D.  744. 

The  statute  18  Elisabeth,  chanter  5,  ex- 
tends to  all  who  have  a  right  of  action  against 
the  grantor.     Lowry  v.  Pbtson,  28  D.  140. 

Prior  to  the  act  of  1821,  of  Kentucky. 
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■either  money  nor  debte,  nor  the  documents 
ef  debts,  ware  liable,  either  at  law  or  in  ehan- 
eery,  to  the  payment  of  debts.  Cosby  r.  Roes, 
»D.  leU 

Conveyances  made  to  defraud  creditors  or 
subsequent  purchasers  are  not  void,  but  void- 
able only,  at  the  instance  of  the  party  ag- 
grieved, within  the  meaning  of  the  statutes 
of  13  and  27  Elisabeth,  re-enacted  in  Texas, 
in  Hartley's  Digest,  article  1462;  declaring 
that  the  earns  shell  be  "utterly  void.* 
Fowler  v.  Stonewn,  62  D.  49a 

3.  What  conveyances)  are  fraudu- 
lent —  1.  Generally.*  —  la  order  to  render 
s  conveyance  fraudulent  and  void,  there 
mutt  be  fraud  on  the  part  of  the  grantee  as 
well  as  on  the  part  of  the  grantor.  Ander* 
ms  v.  Roberts,  9  D.  235.  And  injury  to  the 
complaining  creditors.  Kenney  T.  Vow,  13 
D.  342. 

A  vigilant  creditor  bas  a  right  to  nave  the 
property  of  his  debtor  subjected  by  due  course 
ef  law  to  the  payment  of  his  debte;  and  any 
disposition  of  his  property  by  the  debtor,  to 
have  it  appropriated  in  any  other  way  for 
that  purpose,  is  in  violation  of  the  legal  rights 
ef  his  creditor,  and  is  a  fraud  upon  him. 
Kmght  v.  Packer,  72  D.  388. 

Where  deeds  are  void  on  the  ground  of  ab- 
solute fraud,  they  are  to  be  considered  as 
void  ab  initio,  and  are  not  available  as  secu- 
rity to  the  grantee  for  any  advances  he  may 
ktvs  made,  or  liabilities  incurred.  Sands  v. 
Codwise,  4  D.  305. 

Where  a  grantor  attempts  to  put  his  prop- 
erty beyond  the  reach  of  creditors,  and  re- 
ceives therefor  an  inadequate  present  consid- 
eration with  which  to  satisfy  their  claims, 
and  the  grantee's  promise  to  provide  future 
rapport  for  the  grantor,  the  conveyance  is  a 
BolUty  as  between  the  grantee  and  the  gran- 
tor's creditors,  and  the  grantee  holds  the 
property  liable  for  their  claims.  8uch  an 
arrangement  between  grantor  and  grantee  is 
a  continuing  fraud,  and  is  void  both  as 
to  prior  and  subsequent  creditors.  Bidene- 
farter  ▼.  8ideneparker,  83  D.  527. 

A  conveyance  taken  with  a  fraudulent  in- 
tent is  not  rendered  valid  by  the  fact  that 
the  consideration  be  the  discharge  of  just 
debts  of  the  grantor,  and  some  of  the  debts 
thus  discharged  be  liens  upon  the  land  cov- 
ered by  the  deed.  Lowry  v.  Pinion,  23  D. 
140. 

A  valuable  consideration  will  not  of  itself 
render  a  conveyance  valid  under  the  statute 
of  frauds.  It  must  also  be  bona  fide*  Wood 
v.  Chambers,  70  D.  882.  ^ 

A  moneyed  consideration  for  goods,  much 
disproportions!  to  their  value,  will  not  take 
a  case  out  of  the  statute  concerning  fraudu- 
lent conveyances;  the  consideration  must  be 
reasonably  adequate.  KuybendaU  ▼•  JsTo- 
DomUd,  67  D.  212. 

*  Vbr  instances  of  fraudulent  conveyances,  see 
Bote,  38  R.  721-428. 
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•  Where  a  person  takes  a  conveyance,  with 
notice  of  a  prior  unrecorded  conveyance  of 
the  same  title,  it  shall  be  deemed  fraudulent 
as  against  the  owner  of  such  prior  unrecorded 
title.    Ludlow  t.  Oitt,  1  D.  694. 

A  conveyance  of  land  by  a  failing  debtor  in 
satisfaction  of  debt  is  not  fraudulent  if  the 
debt  is  real  and  honest,  and  amounts  to  a 
fair  price  for  the  land,  although  the  grantee 
knows  that  thereby  the  claims  of  other  cred- 
itors wul  be  defeated,  Covanhooan  v.  Hart, 
60  D.  57. 

The  mere  fact  that  part  ef  consideration 
for  conveyance  of  property  by  debtor  is  a 
contract  for  his  future  support  does  not  ren- 
der ft  void.    Mapgood  v.  Fisher,  66  D.  663. 

A  conveyance  by  debtor,  part  of  consider- 
ation of  which  is  a  contract  by  grantee  for 
debtor's  future  support,  is  not  void  if  debtor 
retains  sufficient  property  to  pay  his  debte 
at  the  time  of  the  conveyance;  if  not,  it 
would  be  void.    lb. 

A  sale  ef  homestead  premises,  not  liable 
for  debts,  cannot  be  regarded  as  evidence  of 
intent  to  defraud,  hinder,  or  delay  creditors. 
Vandever  v.  Freeman,  70  D.  391. 

A  voluntary  conveyance  may  become  valid 
by  matter  ex  pott  facto.  Wood  v.  Jackson, 
22  D.  603.  So  may  a  conveyance,  voidable 
on  account  of  fraud  or  covin.  Verptank  v. 
Sterrv,  7  D.  348.  For  the  fraudulent  intent 
may  be  abandoned,  and  the  conveyance  con* 
firmed  for  a  good  and  adequate  considera- 
tion bona  fide.  Oriental  Bank  v.  Hastens,  37 
D.  140. 

Marriage  of  the  grantee  in  a  voluntary 
conveyance  not  actually  fraudulent  in  his 
hands,  where  the  conveyance  forms  any  in* 
ducement  to  the  marriage,  renders  such  con* 
veyanoe  valid  as  against  subsequent  pur- 
chasers and  creditors  ef  the  grantor.  Wood 
v.  Jackson,  22  D.  603. 

The  following  are  conveyances  which  ham 
been  decided  fraudulent:  A  conveyance 
taken  with  intent  to  allow  the  grantor  te 
escape  just  claims.  Lowry  v.  Pinson,  23  D. 
140. 

A  conveyance  made  to  hinder,  delay,  and 
defraud  creditors.  Lisloffr.  Bart,  67  IX  203; 
Robinson  v.  Molt,  75  D.  233.  Though  made 
for  valuable  consideration.  Mills  v.  Hotoeth, 
70  D.  331.  And  to  secure  a  just  debt  Oar* 
land  t.  Rives,  16  D.  756;  Merry  v.  Bostwich\ 
54  D.  434. 

A  conveyance  by  a  debtor  in  satisfaction 
of  a  debt  due  by  him,  where  the  value  of  the 
property  conveyed  greatly  exceeds  ths 
amount  of  the  debt,  the  satisfaction  whereof 
was  the  consideration  of  the  conveyance. 
Bailey  v.  Kennedy,  29  D.  351. 

A  conveyance  of  real  estate,  absolute  la 
its  terms,  but  made  for  the  purpose  of  secur- 
ing a  debt,  with  an  understanding  between 
the  par  ties  that  the  land  is  to  be  reoonveyed 
upon  payment  of  the  debt  and  interest;  and 
such  conveyance  is  void  not  only  against 
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•listing  creditors  of  the  grantor,  bat  against 
those  who  became  his  creditors  after  its  exe- 
cution. Ladd  v.  Wiggin,  69  D.  661;  Winkle* 
t.  Hill,  31  D.  215. 

A  conveyance  by  defendant,  pending 
action,  executed  with  the  collusion  of  the 
grantee,  to  prevent  the  collection  of  any 
judgment  in  that  action.  Soger*  ▼•  Evans, 
56  D.  537. 

A  transfer  of  property  for  the  purpose  of 
evading  the  payment  of  an  anticipated  judg- 
ment for  seduction.  Greer  v.  Wright,  52  D. 
111.  Or  for  slander.  Shean  v.  Shay,  13  R. 
866. 

A  conveyance  of  all  the  vendor's  property 
and  choses  in  action,  especially  when  secretly 
made.     Bradley  v.  Buford,  2  D.  703. 

A  conveyanoe  absolute  in  terms,  accom- 
panied by  a  secret  trust,  that  the  creditor  to 
whom  it  is  made  shall  hold  the  property 
merely  as  security,  and  shall  hold  any  bal- 
ance, realized  after  the  discharge  of  his  debt, 
subject  to  the  order  of  his  debtor.  McCid- 
loch  v.  Hutchinson,  32  D.  776. 

Conveyances  which  bear  such  ratio  to  in- 
debtedness of  grantor  as  to  tend  directly  to 
defeat  creditors'  claims;  unless  founded  upon 
a  sufficient  consideration.  Clark  v.  Depew, 
64  D.  717. 

2.  Bills  of  sale.  —  A  bill  of  sale  to  hinder 
and  delay  creditors,  though  binding  as  be- 
tween the  parties,  is  void  as  to  creditors, 
and  purchasers  with  notice,  as  well  as  with- 
out notice.     Mason  v.  Baker,  10  D.  724. 

A  bill  of  sale  privately  understood  to  be  a 
mortgage  creates  a  secret  trust  as  to  the 
surplus  in  favor  of  the  vendor,  and  is  void  as 
to  creditors  if  allowed  to  operate  as  intended. 
Chenery  v.  Palmer,  65  D.  493. 

Recording  absolute  bills  of  sale  of  personal 
property,  being  an  unauthorized  act,  avails 
the  parties  nothing  when  the  question  of 
fraud  is  raised*  Kuykendatt  v.  McDonald,  57 
D.  212. 

3.  Confessions  o/  judgment.  —  Where  a 
number  of  notes  are  made  by  one  person  to 
another,  judgments  confessed  thereon,  and 
executions  issued  on  the  same  day.  these  are 
badges  of  fraud,  as  against  other  creditors; 
but  the  transaction  is  not  fraudulent  if  done 
fairly  and  in  good  faith,  to  secure  an  honest 
debt,  though  also  designed  to  give  a  prefer- 
ence.   Floyd  v.  Goodwin,  29  D.  130. 

A  confession  of  judgment  by  a  debtor  to  a 
bona  fide  creditor  is  not  fraudulent  as  against 
other  creditors,  because  of  the  mere  fact 
that  the  debtor  knows  that  such  creditor 
intends  to  settle  the  larger  portion  of  the 
debt  on  the  debtor's  family.  Curtton  ▼• 
Doby,  73  D.  96. 

Judgments  entered  solely  for  giving  pref- 
erence to  one  creditor  over  another  stand  on 
the  same  ground  as  contracts  of  like  char- 
acter.     White  v.  Trotter,  53  D.  112. 

4.  Contracts  for  sale  of  land*  — A  contract 
by  which  an  apparent  vendee  agreed  to  sell 


the  property  as  his  own,  and  after  deducting 
the  amount  of  certain  loans  and  advances 
made  to  the  vendor  to  repay  to  the  vendor 
the  excess  of  the  proceeds  of  the  sale,  the 
principal  object  being  to  defeat  the  claims 
of  certain  judgment  creditors  of  the  trans- 
ferrer, is  fraudulent,  and  no  action  will  Us 
by  the  transferrer  or  his  representatives  te 
recover  the  surplus  agreed  to  be  repaid. 
Gravier  v.  Carraby.  3d  U.  608. 

The  interest  of  u  vendee  under  a  contract 
for  the  sale  of  l.*i*d  is  subject  to  the  rights  of 
his  creditors,  which  cannot  be  destroyed  by 
an  arrangemeiit  whereby  the  vendee  has  the 
conveyance  made  to  another  person.  Sucker 
v.  AbeU,  48  D.  406. 

5.  Deeds.  —  An  absolute  deed  given  to  se- 
cure a  debt  is  void  as  against  bona  fide  cred- 
itors, because  it  does  not  state  the  real  nature 
of  the  transaction.  North  v.  Belden,  35  D. 
83. 

A  deed  recited  that  it  was  made  on  divers 
good  considerations  and  for  kindness  felt  by 
the  grantor  toward  the  grantees.  The  gran- 
tees were  respectively  the  mistress  and  the 
illegitimate  child  of  the  grantor.  Held, 
that  although  intended  as  a  provision  for 
the  maintenance  of  the  grantees,  and  not  in 
consideration  of  future  cohabitation,  the 
deed  was  void  as  to  existing  creditors  of  the 
grantor.    Potter  v.  Grade,  29  R.  748. 

6.  Gifts*  —  A  gift,  if  not  fraudulent  in  the 
beginning,  cannot  become  so  by  subsequent 
events.    Dodd  v.  McOraw,  46  D.  301. 

7.  Mortgages,  —  Mortgages  fraudulently 
made  to  defeat  a  judgment  against  the  mort- 
gagor cannot  be  set  up  against  the  judgment. 
Switoer  v.  Shies,  44  D.  723. 

A  mortgage  executed  after  a  respite  has 
been  accorded  to  a  partnership  is  an  unlaw- 
ful preference.     Ward  v.  Brandt,  13  D.  362. 

A  mortgage  was  executed  by  an  insolvent; 
to  indemnify  the  sureties  on  his  bond  as  ex- 
ecutor. When  the  mortgage  was  executed* 
the  liability  of  the  sureties  on  the  bond  was 
merely  nominal,  and  subsequently  the  mort- 
gagor was  found  not  to  be  indebted  to  the 
estate,  and  was  discharged.  Held,  that  the 
mortgage  was  fraudulent  and  void  in  law  aa 
against  existing  creditors  of  the  mortgagor. 
Crawford  v.  Kirksey,  28  R.  704. 

A  purchaser  or  mortgagee  of  property, 
taking  with  knowledge  that  the  vendor  or 
mortgagee  intends  thereby  to  defeat,  hinder* 
or  delay  his  creditors,  is  charged  with  par- 
ticipation in  the  fraud,  though  he  may  pay 
full  consideration  and  take  immediate  and 
open  possession.  The  transaction  is  void  as 
to  creditors.    Robinson  v.  Holt,  75  D.  233. 

8.  Bales.  —  A  trust  attending  a  sale  of 
chattels  is  a  fraud  as  to  creditors.  Cobmm 
v.  Pickering,  14  D.  375. 

An  agreement  upon  the  sale  of  personal 
property  that  the  vendee  shall  have  posses- 
sion, but  that  the  property  ahall  remain  in 
|  the  vendor  until  the  purchase-money  is 
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k  fraudulent  against  creditors  and  the  sheriff. 
Martin  v.  MaUM,  16  D.  491. 

Assisting  one  man  to  cheat  another,  the 
law  will  not  allow;  hence,  where  a  person 
purchases  from  an  insolvent,  giving  a  fair 
and  fall  price  for  the  goods,  and  there  being 
an  actual  change  of  possession,  yet,  if  done 
for  the  purpose  of  defeating  creditors,  the 
purchase  is  void.  Peek  v.  Land,  46  D.  368. 
4.  The  Intent. — A  contract  may  be  with 
fair  intent,  yet  fraudulent  in  law.  Hundley 
v.  Webb.  20  D.  189. 

The  intent  with  which  a  deed  is  made,  and 
not  the  act  of  voluntarily  conveying,  renders 
it  void,    ffndnal  v.  Wilder,  17  £>.  744. 

A  provision  in  a  deed  to  secure  future 
advances  is  not  necessarily  fraudulent;  it 
depends  on  the  bona  fides  of  the  transaction. 
Arthur  v.  G.  *  R.  R.  Bank,  48  D.  719. 

Actual  fraudulent  intent  must  be  estab- 
lished in  order  to  render  void,  as  to  creditors, 
s  conveyance  made  upon  a  valuable  consid- 
eration, or  a  voluntary  transfer  made  before 
the  debts  were  contracted.  Blake  v.  Jones, 
21  D.  630. 

A  simulated  contract,  by  which  a  transfer 
of  property  is  made  to  an  apparent  vendee, 
is  not  necessarily  fraudulent,  so  as  to  deprive 
the  vendor  of  his  right  to  compel  the  appar- 
ent vendee  to  comply  with  the  conditions  of 
the  transfer,  unless  the  object  of  the  transfer 
was  itself  unlawful,  or  was  intended  to  in- 
jure or  defraud  third  persons.  Gravier  v. 
Carraby,  36  D.  608. 

The  payment  of  debts  will  cure  a  deed 
fraudulent  against  creditors,  but  it  will  not 
affect  the  rights  of  a  subsequent  purchaser  if 
the  circumstances  authorize  a  belief  that  no 
change  of  property  was  actually  intended, 
bat  that  the  property  was  to  revert  to  the 
donor  when  the  debts  were  paid.  Uudnal  v. 
Wilder,  17  D.  744. 

To  vitiate  a  conveyance  under  the  statute, 
there  must  be  a  fraudulent  design  in  the 
grantor  and  notice  of  it  in  the  grantee. 
Garland  v.  Rives,  16  D.  756. 

A  deed  of  trust,  or  other  conveyance, 
whose  effect  is  to  hinder  and  delay  payment 
ef  claims  of  creditors  of  the  grantor,  is  not 
foid  unless  contrived  for  that  purpose,  and 
the  grantee  or  beneficiary  must  oe  party 
privy  to  the  fraudulent  design.  Hempstead 
v.  Johnston,  65  D.  458. 

Where  the  consideration  is  valuable  and 
adequate,  the  title  of  the  grantee  may  be 
valid,  notwithstanding  the  fraudulent  in- 
tention of  the  grantor,  if  the  grantee  did 
not  participate  therein.  Hutchinson  v. 
Rom,  50  D.  470. 

Where  a  debtor's  sale  of  property  is 
fraudulent  as  to  creditors,  the  purchaser 
cannot  be  affected  by  the  debtors  fraud, 
anlesf  he  participated  in  it  by  assisting  the 
former  to  put  his  property  out  of  the  reach 
of  his  creditors,  ana  appropriating  it  to  him- 
self with  a  knowledge  of  the  debtor  s  fraud- 


ulent design,  and  with  intent  to  further  the 
accomplishment  of  such  design.  Christian 
v.  Greenwood,  79  D.  104. 

Where  a  debtor's  sale  is  fraudulent  as  to 
other  creditors,  a  purchasing  creditor  will  be 
held  to  be  a  participator  in  the  fraud  if  he 
have  notice  of  it,  and  still  deal  with  him, 
thereby  affording  him  the  means  to  make 
his  fraudulent  efforts  against  his  creditors 
successful;  and  this,  notwithstanding  he 
may  have  paid  a  full  priee  for  the  property. 
To. 

A  grantee  who  has  knowledge  of  fraud  of 
his  grantor  is  held  responsible  for  it  to  the 
extent  of  his  dealing  with  him,  and  a  fraud- 
ulent intent  will  be  presumed  on  the  part  of 
the  grantee,  as  well  as  against  the  grantor. 
lb. 

Proof  of  vendee's  actual  participation  in 
fraud  of  vendor  in  sale  fraudulent  as  to 
creditors  is  not  necessary;  knowledge  of  the 
fraudulent  intent  or  of  facts  sufficient  to  put 
a  prudent  man  upon  inquiry  is  sufficient, 
Mills  v.  Howeth,  70  D.  331. 

That  a  purchaser  of  goods  knows  of  a 
judgment  against  the  vendor  at  the  time  of 
sale  will  not  of  itself  render  the  sale  fraud- 
ulent and  void;  but  if  he  knows  of  the 
judgment,  and  purchases  with  the  view  and 
for  the  purpose  of  defeating  an  execution  on 
such  judgment,  it  is  fraudulent,  though  a 
full  price  be  paid.  Reals  v.  Guernsey,  6  D. 
348. 

The  fact  that  personal  property  is  trans- 
ferred by  a  formal  instrument  in  writing  is 
not  a  matter  of  much  importance  in  deter- 
mining whether  or  not  there  is  fraud  in  the 
transaction.  Forsyth  v.  Matthews,  53  D. 
522. 

6.  Voluntary  conveyances.  —  1.  Gen- 
erally.*—  A  voluntary  conveyance  to  a  child, 
relative,  or  even  to  a  stranger,  is  good  and 
valid,  if  it  be  not  at  the  time  prejudicial  to 
the  rights  of  any  other  person,  or  in  execu- 
tion of  any  meditated  scheme  of  future 
fraud  or  injury  to  other  persons.  Nicholas 
v.  Ward,  73  D.  177. 

A  voluntary  gift  or  conveyance  by  a  party 
not  indebted  is  void,  if  made  with  any  de- 
sign of  fraud  or  collusion  or  injury  to  other 
persons  in  the  future.    To. 

A  voluntary  conveyance  in  Pennsylvania 
is  not  void  by  the  statute  of  27  Elizabeth,  if 
not  actually  fraudulent.  Dougherty  v.  Jack, 
30  D.  335. 

Due  registration  of  a  voluntary  conveyance 
is  notice  to  the  world  not  to  trust  the  donor 
longer  upon  the  faith  of  the  property  con- 
veyed; hence  such  a  conveyance  cannot  be 
regarded  as  an  act  done  in  secret.  Bullitt 
v.  Taylor,  69  D.  412. 

A  voluntary  disposition  of  articles  of  ne- 
cessity in  habitual  use,  such  as  household 
furniture,  provisions,  and  the  like,  will  in- 

*  See  monographic  note  on  voluntary  convey 
ances,  and  who  may  avoid  them,  14  D.  708-700. 
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evitably  excite  a  suspicion  of  fraud.     Hud- 
not  v.  Wilder,  17  D.  744. 

2.  Validity  as  to  creditors  and  subsequent 
purchasers.  —  A  voluntary  conveyance  of 
choses  in  action,  prior  to  1821,  cannot  be 
impeached  by  creditors.  Cosby  ▼•  Robs,  20 
D.  140. 

A  voluntary  conveyance,  though  valid  be- 
tween the  parties,  is  void  as  against  existing 
creditors  of  the  grantor.  Chotsam  v.  Jones, 
60  D.  460. 

A  voluntary  conveyance  is  void  as  against 
creditors,  where  the  grantor  settles  his  prop- 
erty in  trust  for  his  own  use  for  life,  and 
over  to  his  appointees  by  will.  Mackason's 
Appeal,  82  D.  617. 

Jrroperty  settled  in  trust  to  one's  own  use, 
and  over  to  appointees  named  in  a  will,  be- 
comes assets  in  the  hands  of  the  trustees, 
applicable  to  the  extinguishment  of  credi- 
tors' claims.    lb. 

A  voluntary  conveyance  of  property  upon 
faith  of  which  debts  were  contracted,  under 
circumstances  clearly  showing  that  the 
debtor  was  at  the  time  the  true  owner,  is 
fraudulent  and  void  as  to  the  creditors. 
BuUiU  v.  Taylor,  69  D.  412. 

Creditors  cannot  attack  a  voluntary  con- 
veyance by  a  solvent  partner  on  ground  that 
it  was  made  without  the  knowledge  of  his 
insolvent  copartner,  since  the  latter  himself 
could  not  complain,     lb. 

A  voluntary  deed  founded  on  love  and 
affection  is  good  against  creditors,  unless  the 
grantor  was,  at  the  time,  in  doubtful  or  in- 
solvent circumstances.  Jackson  v.  Town,  16 
D.  406. 

A  reconveyance  by  a  fraudulent  grantee 
to  his  grantor,  such  reconveyance  being  vol- 
untary, and  made  while  the  party  is  in  fail- 
ing circumstances,  is  void  as  to  his  creditors. 
Chopin  v.  Pease,  26  D.  66. 

A  conveyance  in  trust,  executed  by  debtor 
with  intent  to  delay  creditors,  is  fraudulent 
in  fact  against  his  creditors.  Knight  v. 
Packer,  72  D.  388.  Whether  the  grantee  was 
aware  of  the  fraudulent  purpose  and  actively 
aided  it  or  not.  He  is  not  a  purchaser  in 
good  faith.     Lee  v.  Figg,  99  D.  271. 

A  voluntary  conveyance,  effect  of  which 
is  to  deprive  a  creditor  of  the  payment  of  a 
debt,  is  fraudulent  and  void,  notwithstand- 
ing the  donor's  denial  of  any  intent  to  de- 
fraud his  creditor.  Cook  v.  Johnson,  72  D. 
381. 

A  voluntary  conveyance  made  in  contem- 
plation of  future  indebtedness,  by  one  who  is 
not  then  indebted,  is  nevertheless  fraudulent, 
and  void  as  against  subsequent  creditors 
whose  debts  are  contracted  immediately  or 
so  soon  as  to  warrant  a  presumption  that  the 
debt  was  made  in  contemplation  of  such  in- 
debtedness. Beeckman  v.  Montgomery,  80 
D.  229;  Cramer  v.  Reford,  90  D.  694. 

The  owner  cannot  dispose  of  property  in 
trust  for  his  own  use,  so  as  to  put  it  beyond 


the  reach  of  liability  for  his  future  Ashen 
Mackason's  Appeal,  82  D.  617. 

A  voluntary  conveyance  is  invalid,  as 
against  a  subsequent  purchaser  for  value, 
without  notice  thereof.  Anderson  ▼.  (Tree*, 
23  D.  417.  Or  if  intended  to  secure  the  prop- 
perty  from  the  reach  of  oreditors.  Hwksm 
▼.  Wilder,  17  D.  744. 

6.  Voluntary  conveyances'  between 
parent  and  child. — 1.  In  general  —Where 
a  person,  in  1776,  made  a  voluntary  deed  to 
his  children,  with  the  view  of  defeating  a  for- 
feiture to  Great  Britain,  in  case  it  succeeded 
in  subjugating  this  country,  and  he,  in  1779, 
took  refuge  with  the  British  troops,  and  was 
afterward  taken  and  convicted  of  high  trea- 
son against  the  state  of  New  Jersey,  and  the 
estate  so  conveyed  confiscated  and  sold,  — 
held,  that  the  deed  was  not  fraudulent 
against  the  state,  and  the  claim  of  the  chil- 
dren thereunder  cannot  be  affected  by  the 
subsequent  treason  of  their  father.  Denn  v. 
Sparks,  1  D.  188. 

2.  When  void  as  against  creditors.  —  A  con- 
veyance by  a  father  on  the  verge  of  insol- 
vency, to  his  sons,  in  conaideration.of  an  agree- 
ment to  pay  off  certain  judgments  against 
him,  and  to  maintain  himself  and  his  family, 
is  fraudulent  as  to  oreditors.  Johnston  v. 
Harvy,  21  D.  426. 

A  purchaser  from  the  sons  is  affected  by 
the  fraud,  if  the  language  of  the  deed  renders 
it  probable  that  there  are  creditors  to  be  de- 
frauded, so  as  to  put  a  cautious  and  conscien- 
tious man  on  inquiry,    lb. 

Where  a  father,  on  the  verge  of  bank- 
ruptcy, makes  a  sale  of  his  property  to 
his  infant  natural  son,  taking  the  eon's 
notes  in  payment,  but  remaining  in  pos- 
session until  his  death,  such  sale  will  be 
adjudged  fraudulent,  and  void  as  to  the 
heirs  and  oreditors  of  the  deceased;  and 
the  notes  will  be  considered  null  and  void  as 
regards  the  drawer  and  his  heirs.  Beak  ▼. 
Delancy,  17  D.  199. 

A  conveyance  to  a  son  by  a  father  who  is 
deeply  indebted,  made  without  a  valuable 
consideration,  is  fraudulent  as  to  creditors 
who  obtained  judgments  against  the  father 
after  the  conveyance  was  made.  Coleman  v. 
Cocke,  18  D.  767. 

Where  a  father,  being  deeply  indebted, 
purchases  land,  and  has  the  conveyance  made 
to  his  son,  who  gives  no  consideration  there- 
for, the  transaction  may  be  impeached  lor 
fraud  by  a  creditor  of,  or  purchaser  from, 
the  father.     lb. 

Giving  away  an  equitable  estate  to  a  child, 
by  a  father  who  is  largely  indebted,  is  as 
much  a  fraud  as  the  conveyance  of  the  legal 
title  under  similar  circumstances  would  be. 
lb. 

A  conveyance  to  the  children  of  the  grantor 
is  void  as  against  oreditors,  prior  and  subse- 
quent, where  it  is  shown  that  the  convey- 
ance included  all  the  property  of  the 
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ml  and  personal,  and  was  made  to  children 
of  tender  years,  who  were  living  with  him  at 
the  time,  and  that  he  thereafter  continued  in 
possession,  selling,  renting,  and  hiring  por- 
tions of  the  property,  and  applying  the  pro* 
coeds  to  his  own  nee,  and  it  further  appears 
that  prior  to  the  oonveyance  the  grantor 
stated  to  a  creditor  that  the  amount  of  his 
indebtedness  was  large,  and  that  he  had 
already  made  a  oonveyance  to  his  children 
of  all  his  property,  Lewi$  ▼.  Love,  88  D. 
161. 

A  conveyance  by  a  father,  overwhelmed 
with  debts,  to  a  son,  of  negroes  and  property 
worth  a  large  sum,  in  consideration  that  the 
son  will  discharge  debts  amounting  to  two 
thirds  of  that  sum  only,  raises  a  presumption 
of  fraud  which,  if  not  rebutted,  avoids  the 
conveyance  as  to  creditors,  and  it  is  the  duty 
of  the  court  to  so  instruct  the  jury.  Jessup 
v.  Johnston,  67  D.  243. 

A  voluntary  conveyance  by  a  father  to  a 
child  is  void  as  to  existing  creditors,  and  the 
laud  conveyed  may  be  sold  under  executions 
against  the  father,  even  though  previous  to 
the  gift  the  child  had  made  valuable  im- 
provements upon  it.    High  v.  NeUns,  48  D. 

A  voluntary  deed  made  by  a  mother  to 
her  children,  on  a  consideration  of  natural 
love  and  affection,  at  a  time  when  she  was 
indebted  to  the  complainant,  is  void  as  to 
him.    Lang  w.  Brown,  56  D.  244. 

Whether  a  voluntary  conveyance  to  a 
child  will  be  fraudulent,  and  void  as  to  cred- 
itors of  the  father,  in  the  absence  of  actual 
intent  to  defraud,  will  depend  upon  its  rea- 
sonableness, and  the  condition  of  the  grantor 
as  to  his  ability  to  pay  his  debts  out  of  other 
property  retained  by  him.  Stewart  v.  Rogers, 

State  of  facts  held  sufficient  to  render  a 
voluntary  conveyance  to  a  child  void  as  to 
orating  creditors  of  the  father.    lb. 

3.  When  not  void  as  against  creditors.  —  A 
gift  of  a  father,  to  his  child,  of  a  small  part  of 
his  estate,  made  at  a  time  when  the  donor 
was  perfectly  solvent,  will  be  supported,  al- 
though he  afterwards  become  insolvent,  and 
an  inconsiderable  portion  of  a  debt  existing 
at  the  time  of  the  gift  still  remains  unpaid. 
Howard  v.  Williams,  21  D.  483. 

The  retention  of  possession  by  the  donor 
in  such  a  case,  the  donee  being  a  minor  resid- 
ing with  him,  is  not  a  badge  of  fraud,  but  is 
consistent  with  the  sift,  and  such  possession 
may  be  considered  that  of  the  donee.    lb. 

A  conveyance  from  father  to  son,  of  the 
former's  farm,  in  consideration  of  the  son's 
bond  to  support  his  father  during  life,  is  good, 
m  the  absence  of  actual  fraud,  the  father  re- 
taining personal  property  to  a  greater 
amount  than  his  debts;  notwithstanding 
some  of  the  personalty  is  exempt  from  exe- 
cution, and  that  after  his  decease  his  estate 
becomes  insolvent  in  consequence   of  the 
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expenses  of  administration.  Usher  v.  Basel* 
tine,  17  D.  253. 

A  deed  of  gift  from  father  to  son  is  not 
necessarily  fraudulent  as  to  creditors,  when 
the  donor  had,  at  the  time  of  the  gift,  and 
left  at  his  death,  sufficient  property  to  pa/ 
all  his  debts  due  at  the  date  of  the  deed. 
Jones  v.  Young,  28  D.  689. 

4.  When  void  as  against  subsequent  far* 
chasers.  —  As  to  purchasers  for  value  of  per- 
sonal property  retained  in  the  grantor's 
possession  after  a  voluntary  conveyance  to 
his  children,  the  mere  fact  that  the  convey* 
anoe  is  voluntary  renders  it  prima  facts 
fraudulent  and  void.  Lewis  v.  Love,  88  D. 
161. 

A  voluntary  conveyance  from  father  to 
son  is  void  m  to  subsequent  bona  fids  pur* 
chasers  from  the  father  without  notioe. 
Freeman  v.  Batman,  40  D.  444. 

By  the  act  of  27  Elisabeth,  chapter  4,  a 
voluntary  oonveyance,  though  made  for  the 
purpose  of  providing  for  a  wife  or  children, 
is  void  as  against  a  subsequent  purchaser  for 
a  fair  price,  though  with  notioe  of  the  prior 
conveyance.    lb. 

Where  a  father,  in  failing  ciroumatances, 
causes  to  be  conveyed  to  his  minor  children 
property  purchased  with  his  own  money, 
such  conveyance  is  fraudulent  as  to  subse- 
quent purchasers  from  him,  and  as  to  his 
subsequent  creditors.  Hows  v.  Waytman, 
49  D.  128. 

7.  Voluntary  conveyances)  between 
husband  and  wife.  —  1.  When  valid.— 
A  conveyance  of  a  debtor  to  the  use  of  his 
wife  and  children  is  prima  fads  fraudulent 
as  to  his  creditors  at  that  time,  and  also  m 
to  subsequent  creditors  who  come  in  with 
them;  but  if  the  consideration  of  such  con- 
veyance was  sufficient  and  actually  paid,  the 
deed  will  be  upheld.  Waller  v.  Toda\2&D. 
94. 

A  voluntary  conveyance  of  his  whole  es- 
tate by  a  husband,  not  indebted  at  the  time, 
to  trustees,  for  his  wife's  benefit,  duly 
recorded,  is  valid  if  not  made  with  a  view  to 
future  debts;  and  the  fact  that  the  oonvey- 
ance provides  that  the  property  shall  be  free 
from  the  grantor's  "future  debts,"  directs 
the  trustees  to  pay  moneys  collected  to  the 
wife  "to  be  used  at  her  discretion,"  and  that 
the  property  undisposed  of  shall  revert  to 
the  husband  if  he  survives  the  wife,  is  not 
evidence  of  fraud  which  will  invalidate  the 
deed  as  against  subsequent  creditors.  Mar* 
tin  v.  OlUver,  49  D.  717. 

The  husband's  conveyance  of  an  exempt 
homestead  to  his  wife  is  not  fraudulent  as  te 
his  creditors.    Pike  v.  Miles,  99  D.  148. 

A  voluntary  oonveyance  from  husband  te 
wife  will  not  be  held  void  simplv  upon  the 
fact  that  the  grantor  was,  at  the  time  of  exe- 
cuting it,  indebted,  without  regard  to  the 
relation  his  debts  bear  to  his  property,  ne 
fraud  appearing  on  the  face  of  the  instm* 
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ment  FiUey  v.  Register,  77  D.  522;  Hamilton 
T.  Greenwood,  1  D.  607. 

A  father  who  has  loaned  money  to  his  son 
may  secure  the  amount  of  such  loan  to  the 
use  of  the  latter'*  wife,  and  a  deed  of  trust 
of  the  son's  property,  executed  by  him  for 
the  purpose  of  accomplishing  that  object,  is 
ffooa;  and  if  the  father's  representative,  after 
his  death,  conveys  his  interest  in  the  prop- 
erty transferred  by  such  deed  of  trust,  to  the 
use  of  the  son's  wife,  such  conveyance  will 
be  good  to  the  extent  of  the  actual  advances 
made  to  the  son  by  the  father  or  by  his  ex- 
ecutrix; but  as  to  the  son's  creditors,  such 
conveyance  will  be  good  only  so  far  as  there 
is  proof  of  actual  advances  made.  Waller  v. 
Todd.  28  D.  94. 

A  conveyance  of  the  equity  of  redemption 
of  mortgaged  premises  bv  a  husband  to  a 
third  person,  in  fee,  for  the  benefit  of  the  wife, 
in  consideration  of  the  release  of  dower  to  the 
mortgagee,  which  conveyance  is  absolute  in 
form,  and  expressed  to  be  for  a  money  con- 
sideration, is  valid  as  against  the  husband's 
creditors.     BuUard  v.  Briggs,  19  D.  292. 

The  true  consideration,  the  relinquishment 
of  dower,  may  be  shown  by  parol,  and  if  it 
was  equivalent  in  value  to  the  equity  of  re- 
demption, and  the  transaction  was  honest, 
the  conveyance  is  valid.  lb.  In  case  the 
value  of  the  property  settled  exceeded  the 
value  of  the  dower,  the  deed  of  settlement 
should  be  vacated  only  as  to  the  excess. 
Burwell  v.  Lumsden,  18  R.  648. 

2.  When  void.  —  Where  a  trustee  then  lit- 
tle indebted  made  a  post-nuptial  settlement 
of  his  property  on  his  wife,  and  subsequently 
became  insolvent,  and  squandered  the  trust 
•state,  —  held,  that  the  oeneficiaries  of  the 
trust  were  entitled  to  have  the  settlement 
vacated.    Jenkins  v.  Clement,  14  D.  698. 

A  voluntary  settlement  made  after  mar- 
riage is  void  as  against  prior  creditors;  so  if 
one,  not  then  indebted,  settles  his  property 
after  marriage,  and  soon  after  contracts 
large  debts,  so  as  to  manifest  an  object  to 
cover  up  his  property,  the  settlement  will  be 
held  void.    tb. 

A  voluntary  conveyance  in  trust  for  his 
wife  by  an  accommodation  indorser,  after  the 
note  has  been  protested  is  fraudulent,  and 
void  as  to  the  payee  of  the  note.  Cook  v. 
Johnson,  72  D.  381. 

An  accommodation  indorser  of  a  note  is  as 
much  a  debtor  after  protest  .of  the  note  as 
the  maker  himself,  and  a  conveyance  by  him 
after  protest,  but  before  judgment  obtained 
on  the  note,  may  be  fraudulent  as  to  the 
payee.     lb. 

Where  one  is  indorser  on  commercial 
paper,  a  voluntary  conveyance  is  no  better 
protection  against  such  debt,  whether  the 
paper  is  or  is  not  due  at  the  time  of  the  con- 
veyance, than  against  a  debt  contracted  for 
the  debtor's  own  heneflt  and  actually  due  and 
payable  when  the  conveyance  is  made,    lb* 


A  conveyance  of  real  estate  by  husband  to 
wife,  to  secure  it  to  her  free  from  debts 
which  he  may  contract  in  a  new  business 
which  he  is  about  to  engage  in  as  a  partner, 
is  void  and  of  no  effect  as  against  subsequent 
creditors  of  the  partnership.  And  the  ques- 
tion as  to  what  was  the  object  of  such  a  con- 
veyance is  properly  submitted  to  the  jury* 
Mullen  t.  Wilson,  84  D.  461. 

Where  a  conveyance  is  made  with  a  view 
to  entering  into  a  new  business,  in  its  nature 
hazardous,  it  is  not  error  for  the  court  to 
omit  to  charge  that  such  business  must  bo 
hazardous  to  render  the  oonvevanoe  fraud- 
ulent as  to  creditors,  especially  when  no 
request  was  made  to  give  any  special  in- 
structions on  that  point,  and  there  waa  no 
evidence  offered  to  show  that  the  business 
was  not  hazardous*    lb. 

A  voluntary  settlement  on  the  wife  by  the 
husband,  while  engaged  in  business  and  in* 
volved  in  debt,  is  fraudulent  as  against  credi- 
tors, no  matter  how  pure  the  motive  which 
induced  it.    Belford  v.  Crane,  84  D.  156. 

A  settlement  by  husband  upon  wife,  in 
consideration  of  meritorious  services,  is  a 
pure  gift  or  voluntary  settlement,  and  though 
good  as  against  the  husband,  can  only  So 
sustained  against  his  creditors  by  virtus  of 
an  antenuptial  contract.    lb. 

A  voluntary  settlement  made  by  a  party 
when  he  is  indebted  is  presumed  fraudulent 
in  respect  to  such  debts;  and  no  circum- 
stances will  permit  those  debts  to  be  affected 
by  the  settlement,  or  repel  the  legal  pis- 
sumption  of  fraud.     lb. 

The  wife  who  holds  the  legal  title  to  land 
purchased  with  the  property  of  the  husband* 
under  circumstances  which  render  the  trans- 
action fraudulent  as  against  the  husband's 
creditors,  will  be  treated  as  a  trustee  for  tho 
creditors,  and  the  property  will  be  sold  for 
their  benefit.    lb. 

A  deed  of  lands  from  husband  to  wife,  ex- 
pressed to  be  in  consideration  of  love  and 
affection,  and  one  dollar  paid,  is  voluntary 
as  to  then  existing  creditors  of  the  husband* 
and  if  assailed  by  them,  parol  evidence  is 
incompetent  to  show  a  valuable  consider- 
ation.    Houston  v.  Bhekman,  41  R.  766. 

8.  Effect  of  grantor's  indebtedness. 
—  A  voluntary  deed  by  one  largely  indebted 
is  void  against  existing  creditors.  Hudmal 
v.  Wilder,  17  D.  744;  Wade  v.  Colvert,  12  D. 
662;  Chamberlayne  v.  Temple,  14  D.  786; 
Whittlesey  v.  MeMahon,  26  D.  382. 

A  voluntary  conveyance  to  a  child  or 
grandchild  of  the  grantor,  he  being  indebted 
at  the  time,  is  fraudulent  in  law  as  to  such 
pre-existing  debts,  without  regard  to  tho 
amount  of  the  debts  or  of  the  property  con- 
veyed, or  to  the  grantor's  circumstances  or 
intentions  in  making  the  conveyance.  How 
son  v.  Buekner,  29  D.  401. 

A  conveyance  to  his  children,  by  one  who 
is  indebted  in  a  large  amount  in  proportion 
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to  the  value  of  his  estate,  is  constructively 
fraudulent  as  to  subsequent  as  well  as  pre- 
existing creditors.  Lowry  v.  Fisher,  92  D. 
•75. 

Property  purchased  by  a  debtor,  and  at 
hii  request  conveyed  to  his  children,  may  be 
reached  by  his  creditors  in  equity,  although 
the  debtors  object  was  to  repay  nis  children 
certain  moneys  received  and  used  by  him, 
which  he  acquired  by  his  wife,  who  was 
their  mother.  WhUUesep  v.  McMahon,  26 
D.382. 

A  deed  is  not  necessarily  void  against  a 
subsequent  purchaser,  merely  because  it  is 
voluntary,  and  the  person  making  it  is  in* 
debted  to  some  extent  at  the  time.  Hudnal 
v.  Teasdatt,  10  D.  671;  if  there  was  no  in* 
tuition  on  the  part  of  the  grantor  to  delay 
or  defraud  his  creditors.  Dodd  v.  McCraw, 
46  D.  301.  Creditors  cannot  avoid  a  gift 
made  by  their  debtor,  if  it  left  him  with 
ample  means  to  satisfy  their  demands. 
Miles  v.  Richards,  12  D.  684. 

A  deed  otherwise  valid  is  not  rendered 
void  by  the  vendor's  becoming  indebted 
afterwards,  unless  made  with  a  view  to  such 
indebtedness.     Kid  v.  Mitchell,  9  D.  702. 

Although  a  voluntary  conveyance  may  be 
valid,  yet  where  there  are  other  oiroum* 
ttanees  of  a  fraudulent  intention,  the  deed 
being  voluntary  and  gratuitous,  and  the 
donor  being  in  oebt,  it  is  evidence  to  show 
an  intent  to  defraud  creditors;  and  a  deed  of 
eonveyanoa,  made  with  the  design  to  defraud 
one  creditor,  is  void  as  to  every  other  credi- 
tor.   Oruder  v.  Bowles,  2  D.  665. 

A  gift  of  voluntary  conveyance  made  by  a 
person  indebted  at  the  time  will,  from  the 
mere  fact  of  its  being  voluntary,  be  consid- 
ered fraudulent  as  to  existing  creditors  who 
are  unable  to  obtain  satisfaction  of  their 
claims.    Blake  v.  Jones,  21  D.  680. 

A  legal  presumption  arises,  upon  a  volun- 
tary conveyance  by  one  at  the  time  indebted, 
that  it  is  in  fraud  of  creditors.  Hutchison  v. 
KeUy,  39  D.  250;  Briscoe  v.  Bronaugh,  46  D. 
108;  Lowry  v.  Fisher,  92  D.  475. 

A  transfer  to  a  father,  of  his  child's  per* 
sooal  property,  when  the  latter  is  deeply  in- 
debted, naturally  arouses  suspicion  of  fraud, 
bat  is  not  ver  se  proof  of  fraud;  and  the  ef- 
fect to  be  legitimately  inferred  from  it  it  is 
the  province  of  the  jury  to  deduce.  Forsyth 
v.  Matthews,  53  D.  522. 

A  party  alleging  fraud  must  prove  it,  as 
general  rule;  but  this  rule  does  not  extend 
to  a  case  where  the  vendor  was  indebted  be- 
yond his  power  to  pay,  and  a  writ  had  issued 
against  him  to  recover  a  debt  due  from  him, 
and  he  then  sells  to  his  brother-in-law  the 
personalty  claimed  to  be  fraudulently  con- 
veyed, and  to  sustain  the  sale  alleges  he 
was  smartly  indebted  to  the  vendee,  and 

Sadness  unattested  bonds  bearing  different 
tea,    executed   by  him   to   the   vendee. 
oVtterwsste  v.  Hicks,  57  D.  577. 
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9.  Effect  of  grantor's  insolvency.  — 
An  absolute  sale  by  an  insolvent  debtor  of 
all  his  property  is  valid,  if  made  in  good 
faith,  and  for  a  valuable  consideration,  with- 
out any  contingent  interest  remaining  in 
him.    BueU  v.  Buckingham,  85  D.  516. 

A  conveyance  by  an  insolvent  of  all  his 
property,  or  substantially  all,  in  considera- 
tion of  love  and  affection  only,  is  construct- 
ively fraudulent  against  subsequent  as  well 
as  existing  creditors.  Redfield  v.  Buck,  95 
D.241. 

A  conveyance  made  by  a  eitisen  of  Louisi- 
ana, who  is  insolvent,  is  void  in  that  state, 
although  valid  by  the  laws  of  New  York, 
where  the  same  was  executed.  Thorn  v. 
Morgan,  16  D.  173. 

Insolvency  of  the  vendor,  at  the  time  of 
sale  of  an  unfinished  chattel,  and  his  treat- 
ing it  after  the  sale  as  if  it  were  his  own,  do 
not  furnish  conclusive  proof  that  the  sale 
was  fraudulent,  although  they  would  be 
strong  indications  of  fraud  if  unexplained. 
BartleU  v.  Blake,  58  D.  775. 

A  sale  or  conveyance  for  a  new  and  valu- 
able consideration,  by  an  insolvent  or  failing? 
debtor,  will  be  set  aside  at  the  instance  of 
his  creditors,  if  the  purchaser  or  grantee 
knew  that  the  purpose  of  the  debtor  was  to 
place  his  property  beyond  the  reach  of  his 
creditors,  or  had  such  information  as  charges 
him  with  notice  of  that  purpose;  sad  if  lie 
acquired  such  knowledge  or  information  be- 
fore making  full  payment  of  the  purchase' 
money,  any  subsequent  payments  are  in  his 
own  wrong.  But  a  sale  in  payment  of  an 
antecedent  debt,  at  a  fair  and  reasonable 
price,  without  any  secret  trust,  or  benefit 
reserved  to  the  debtor,  will  be  upheld,  al- 
though the  debtor  was  insolvent,  and  was  so 
known  to  be  by  the  purchasing  creditor,  and 
although  the  effect  of  the  conveyance,  as 
known  by  both  contracting  parties,  would 
be  to  leave  the  debtor  without  property  to 

Sy  his  other  debts.  Crawford  v.  Kirhseu, 
R.704, 

A  sale  made  by  an  insolvent  debtor,  who 
honestlv  believes  he  shall  be  able  to  con- 
tinue his  business,  in  payment  of  a  just  debt, 
and  without  a  design  to  give  a  preference,  is 
not  fraudulent  within  the  meaning  of  the 
second  section  of  the  United  States  bank- 
rupt act  of  1841,  although  bankruptcy  should 
immediately  ensue.  Jones  v.  Howland,  41 D. 
525. 

Whether  a  sale  made  by  an  insolvent 
debtor  is  fraudulent,  as  giving  a  preference, 
depends  upon  the  intent  with  which  the  act 
is  done;  such  intent  is  to  be  proved  as  a 
fact,  either  by  direct  evidence  or  as  the 
necessary  and  certain  consequence  of  other 
facts  clearly  proved.     lb. 

10.  Effect  of  possession  remaining 
in  grantor,  to  avoid  deed  of  land.— 
Possession  by  the  vendor,  after  an  absolute 
sale  of  real  property,  is  a  badge  of  fraud. 
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Pedb  t.  £an<2,  46  £>.  368;  but  not  a  conclu- 
sive indicium  of  fraud,  as  it  would  have  been 
in  the  ease  of  movable  property.  Waller  v. 
Todd,  28  D.  94;  Short  v.  tttw&y,  71  D.  482. 
And  where  the  conveyance  is  made  by  a 
father  to  his  minor  son,  of  whom  he  is  guar- 
dian, his  retaining  possession  is  consistent 
with  the  deed.    Kid  v.  Mitchell,  9  D.  702. 

Where  the  mortgagor,  by  deed,  releases 
the  equity  of  redemption  to  the  mortgagee, 
and  the  deed  is  not  duly  recorded,  and  the 
mortgagor  still  retains  possession,  such  deed 
is  void  against  creditors.  Clayborn  v.  Hill, 
ID.  462. 

Where  a  debtor  conveyed  property  to  one 
who  had  paid  certain  debts  for  turn,  bat  the 
property  greatly  exceeded  in  value  the 
amount  paid,  and  the  possession  of  the  prop- 
erty was  afterwards  sometimes  in  the  ven- 
dor, and  sometimes  in  the  vendee's  brother, 
those  circumstances,  unexplained,  were  laid 
to  make  the  conveyance  fraudulent  as  to 
creditors  of  the  vendor.  Bead  v.  Stolon,  9  D. 
740. 

A  vendor  in  possession  is  considered  the 
owner  as  to  creditors  and  subsequent  pur- 
chasers, against  the  most  solemn  conveyance 
to  a  bona  fide  purchaser  not  in  possession. 
Hudnai  v.  Wilder,  17  D.  744. 

A  deed  by  one  in  debt,  to  his  wife  and 
children,  for  a  nominal  consideration,  is 
fraudulent,  and  void  as  to  subsequent  credi- 
tors, where  the  grantor  remains  in  possession, 
without  apparent  change  of  ownership,  and 
continues  in  business,  paying  past  indebted- 
ness by  obtaining  new  credit  and  contract- 
ing new  debts,  until  he  fails  in  business. 
Savage  v.  Murphy,  90  D.  733. 

It  is  a  fraud  for  the  owner  of  property, 
after  attempting  to  place  it  beyond  the  reach 
of  his  creditors,  to  try  to  obtains  new  credit 
by  means  of  continued  possession  and  appar- 
ent ownership.    lb 

The  presumption  of  fraud  from  the  donor's 
possession  under  a  trust  deed,  made  as  a  pro- 
vision for  one  of  the  family,  may  be  repelled, 
where  the  property  and  its  proceeds  are  kept 
for  the  donee's  separate  use  and  benefit;  but 
not  so  where  the  donor  uses  it  as  his  own, 
and  for  his  own  benefit,  and  the  gift  is  evi- 
denced only  by  parol,  or  by  a  deed  in  the 
donor's  possession.  Hudnai  r.  Wilder,  17  D. 
744. 

In  case  of  a  voluntary  conveyance  to  his 
children,  the  grantor  remaining  in  possession, 
a  subsequent  purchaser  will  be  protected, 
unless  he  had  notice  of  such  conveyance;  but 
the  record  of  the  deed  is  not  notice  to  the 
purchaser.     Fleming  v.  Townsend,  60  D.  318. 

11.  or  sale  of  personal  property . 

—  1.  When  avoids  the  sale.  —  A  voluntary 
sale  of  chattels,  with  an  agreement  con- 
tained in  the  deed,  or  out  of  it,  that  the  ven- 
dor may  keep  possession,  is,  except  in  special 
eases,  and  for  special  reasons  to  be  shown, 
and  approved  by  the  court,  fraudulent  and 


void  as  against  creditors.  Slurtevant  v.  Bah 
lard,  6  D.  281;  Hundley  v.  Webb,  20  D.  189; 
Jennings  v.  Carter,  20  D.  636;  Clark  v.  French, 
39  D.  618;  Brawn  v.  Keller,  82  D.  664. 

Retention  of  possession  by  the  vendor, 
after  an  absolute  assignment  of  chattels,  is  a 
fraud  perse,  unless  in  pursuance  of  some 
trust  or  oondition  expressed  in  the  assign- 
ment. Babb  v.  Clemson,  13  D.  684;  Thornton 
v.  Davenport,  29  D.  358;  Bom  v.  Shaw,  72  D. 
633;  ana  this,  notwithstanding  the  posses- 
sion was  in  a  third  person  at  the  time  of  the 
sale,  it  appearing  that  it  was  in  the  vendor's 
power  to  take  the  possession  and  deliver  it 
to  the  vendee.    Mason  v.  Bond,  33  D.  243L 

Retention  of  possession  of  chattels  by  a 
vendor  is  a  fraucf  in  law,  and  makes  the  sale 
void  as  against  creditors.  Boardman  v. 
Keeler,  15  D.  670;  Batehelder  v.  Carter,  19  D. 
707;  Slurtevant  v.  Ballard,  6  D.  281;  Streeper 
v.  Bekari,  30  D.  268;  Crouch  v.  Carrier,  41 
D.  156;  Calkins  v.  Lockwood,  42  D.  729;  and 
where  there  is  a  conflict  of  testimony  as  to 
the  change  of  possession,  the  question  should 
be  left  to  the  determination  of  the  jury. 
Forsyth  v.  Matthews,  63  D.  622. 

An  absolute  bill  of  sale  is  void  as  to  cred- 
itors of  the  vendor,  unless  it  is  followed  and 
accompanied  by  possession  in  the  purchaser. 
Hundley  v.  Webb,  20  D.  189;  Waller  v.  Toda\ 
28  D.  94;  Jarvis  v.  Davis,  61  D.  166. 

A  temporary  change  of  possession,  followed 
by  an  immediate  return  of  possession  to  the 
vendor,  will  not  protect  the  property  as 
against  the  lattor's  attaching  creditors.  Mar* 
ris  v.  Hyde,  30  D.  475. 

Where  the  owner  of  goods  makes  a  bona 
fide  sale  of  them  to  a  purchaser,  who  takes 
possession  of  them,  and  the  purchaser  there- 
upon appoints  the  former  owner  of  the  goods 
his  agent  to  take  charge  of  them  and  sell 
them,  and  for  that  purpose  redelivers  the 
possession  to  him,  the  sale  is  fraudulent,  and 
void  as  against  the  creditors  of  the  original 
owner.  Fitzgerald  v.  Oorham,  60  D.  616. 
&  P.,  £mmt.  Wright,  70 D.  282. 

Where  the  parties  to  an  absolute  bill  of  sale 
reside  together,  an  actual,  visible  change  of 
possession,  such  as  might  be  understood  and 
known  in  the  neighborhood,  is  necessary  te 
vest  title  in  the  vendee;  there  must  be  more 
than  a  mere  formal  or  colorable  delivery. 
Jarvis  v.  Davis,  61  D.  166. 

Possession,  when  the  sale  is  made,  follows 
the  title,  and,  as  between  the  parties  them- 
selves, is  presumed  to  be  with  vendee;  bat 
this  presumption  may  be  repelled  by  proof 
that  the  vendor  still  remained  in  the  posses- 
sion of  the  property,  and  that  no  change  of 
possession,  either  actual  or  constructive,  was 
made  or  intended  to  be  made  by  the  parties. 
lb 

Actual  possession  of  property  bv  the  ven- 
dor, after  sale,  listing  it  for  taxation,  treat- 
ing it  as  his  own,  and  apparently  owning  it 
when  he  contracted  debts,  will  repel  the 
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legal  presumption  that  possession  passed  to 
the  vendee  by  transfer  of  title.    lb, 

A  deed  of  trust  is  void  as  against  creditors, 
which  allows  the  debtor  to  retain  possession 
of  goods  for  more  than  a  year,  and  sach  pos- 
session is  unexplained.  Qrhnsley  v.  Hooker, 
67  D.  227. 

Where  the  parties  to  the  sale  were  broth- 
ers-in-law, living  in  the  same  house,  and  the 
hone  and  carriage  sold  were  kept  in  a  stable 
on  the  lot  where  the  parties  lived,  and  were 
used  by  the  vendor  alter  the  sale  as  before, 
the  sale  was  held  fraudulent.  Brawn  v.  Kd- 
fer,  82  D.  554. 

2.  WJuncmlp  presumptive  evidence  of  fraud. 
— Possession  of  goods  by  the  vendor  after 
•ale  is  only  prima  fade  evidence  of  fraud, 
and  the  presumption  may  be  rebutted. 
Barrow  v.  Paxton,  4D.  354;  Bealsv.  Quern- 
**,  5  D.  348;  Mason  v.  Baler,  10  D.  724; 
Jennings  v.  Carter,  20  D.  635;  CaUen  v. 
Thompson,  24  D.  587;  Brigg$  v.  Parhman, 
87  D.  89;  Shaddon  v.  Knott,  58  D.  63;  Born 
i.  Shaw,  72  D.  633. 

The  possession  of  goods  sold  by  the  vendor 
fa  evidence  of  the  strongest  kind,  but  is  not 
conclusive  of  fraud.  Brooke  v.  Powers,  8  O. 
»;  Richmond  v.  Crudup,  33  D.  164;  Fleming 
▼.  Townsend,  SO  D.  318.  And  the  rule  is  the 
■una,  although  the  goods  sold  are  consum- 
able in  their  use,  and  the  vendee  agreed  that 
they  might  be  used.  Richmond  v.  Crudup, 
SD.  164. 

A  failure  to  register  the  bill  of  sale  till 
long  after  its  execution,  coupled  with  an  of- 
fer on  the  part  of  the  vendor  to  antedate,  is 
also  prima  fade  evidence  of  fraud.  Hodges 
t.  Blount,  1  D.  563. 

If  the  vendee  of  personal  property  suffers 
the  vendor  to  remain  in  possession,  this  is 
evidence  of  fraud  as  against  the  creditor  of 
the  vendor  or  a  bona  fide  purchaser,  whether 
the  sale  be  absolute  or  conditional;  and 
tnless  a  sufficient  excuse  be  shown  to  and 
approved  by  the  court,  that  evidence  is  con- 
elusive.    8unft  v.  Thompson,  21  D.  718. 

Although  purchasers  are  not  embraced  in 
tiie  terms  of  the  act  of  13  Elisabeth,  nor  per- 
•anal  property  in  the  terms  of  27  Elisabeth, 
yet  both  are  embraced  in  the  spirit  of  those 
acta,  respectively.  Fleming  v.  Townsend,  50 
D.  318. 

8L  The  necessary  change  of  possession.  — 
The  change  of  possession  required  to  free 
a  transfer  of  chattels  from  the  imputation 
of  fraud  cannot  take  place  while  there  is 
a  concurrent  possession  in  vendor  and  ven- 
dee. The  possession  of  the  latter  must  be 
\aVb  v.  Clemson,  13D.  684;  Brawn 
t.  Keller,  82  D.  554. 

It  is  a  sufficient  change  of  possession,  that 
the  depositary  of  the  personalty  promises  to 
keep  the  same  thereafter  for  the  vendee.  Pot- 
uvv.  Washburn,  87  D.  615. 

Where  a  vendor  is  the  sole  conductor  of 
Ike  purines*,  and  his  poessssion  and  use  of 


the  property  sold  is  not  interrupted,  the  sale 
will  be  void  as  against  creditors,  notwith- 
standing the  vendee  may  own  the  farm  upon 
which  the  property  is  used  after  the  sale,  and 
may  live  upon  it  with  the  vendor.  Mills  v. 
Warner,  47  D.  711. 

Three  or  four  weeks'  exclusive  possession 
by  the  vendee,  where  the  vendor  then  re- 
takes possession  of  the  property  and  uses  it 
permanently  in  his  own  business,  will  not 
keep  the  sale  from  being  void  as  against  a 
creditor  of  the  vendor,  who  subsequently  at- 
taches the  property  while  in  his  possession. 
lb. 

Where  vendor  retakes  possession  of  prop- 
erty sold,  after  three  or  four  weeks,  and  sub- 
sequently, for  the  convenience  and  advantage 
of  his  own  business,  and  for  aught  that  ap- 
pears, in  his  own  name,  and,  ostensibly  on 
his  own  account,  exchangee  a  horse,  part  of 
the  property,  for  another  horse,  the  horse 
thus  acquired  becomes  as  much  a  means  of 
false  credit  as  the  other  had  previously  been, 
and  is  liable  to  the  attachments  of  creditors 
while  in  his  possession.    76. 

4.  Bevelling  the  presumption  of  fraud.  —To 
avoid  the  effect  of  continued  possession 
under  an  unrecorded  loan,  the  slaves  must 
be  returned  to  the  owner  so  publicly  and 
openly  as  to  leave  no  doubt  as  to  the  change 
of  possession.   Swing  v.  Handlsy,  14  D.  140. 

Retention  of  possession  by  the  vendor  is 
not  explained  by  showing  that  the  sale  was 
at  first  without  any  trust,  but  that  the  goods 
were  left  with  the  vendor,  under  a  subse- 
quent contract  that  he  should  retain  posses* 
sion  and  pay  rent  for  them.  •  Cobum  ▼. 
Pickering,  14  D.  375. 

Whether  there  was  any  trust  is  a  question 
of  fact  for  the  Jury;  but  the  trust  being 
proved  or  admitted,  the  fraud  is  an  inference 
of  law  which  the  court  must  pronounce.  lb. 

Retention  of  possession  by  a  vendor  or 
mortgagor  of  goods  may  be  explained  by 
showing  that  the  sale  was  bona  ids,  for  a 
valuable  consideration,  and  that  the  vendor 
continued  in  possession  in  pursuance  of  some 
agreement  consistent  with  an  honest  trans- 
action. BieseUv.  Hopkins,  15  D.  259.  a  P., 
Jennings  v.  Carter,  20  D.  635. 

The  vendee's  want  of  a  farm  or  forage  te 
keep  cattle  sold  to  him' is  not  a  sufficient 
reason  to  justify  the  vendor's  continuance  in 
possession.    Jennings  v.  Carter,  20  D.  635. 

Advances  made  after  delivery,  on  sale  or 
mortgage  of  chattels  fraudulent  and  void  at 
to  creditors  for  want  of  immediate  delivery, 
if  made  pursuant  to  the  original  agreement* 
are  tainted  with  the  same  fraud,  and  no 
claim  can  be  made  therefor  out  of  the  prop- 
erty as  against  a  levying  creditor.  Chenerw 
v.  Palmer,  65  D.  493. 

In  sales  of  personal  property  in  Pennsyl- 
vania, where  possession  cannot  be  delivered 
at  all,  or  without  defeating  fair  and  honest 
objecte  intended  to  be  effected  by,  and  which 
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constituted  the  motive  for  entering  into,  the 
contract,  the  case  is  regarded  as  an  excep- 
tion to  the  rale  that  retention  of  possession 
is  fraud  per  se;  but  something  beyond  the 
convenience  of  the  parties  must  be  shown. 
Born  v.  Shaw,  72  D.  633. 

Id.  When  it  will  not  avoid  convey- 
ance of  land.  — Temporary  retention  of 
possession  by  the  vendor  does  not  render  a 
conveyance  void  as  against  subsequent  pur* 
chasers,  if  possession  is  delivered  before  any 
one  is  deceived  or  has  become  a  purchaser. 
Glasscock  v.  Ballon,  18  D.  703. 

Retention  of  possession  under  a  subsequent 
conveyance  for  value  does  not  make  good,  as 
against  the  vendee,  a  prior  conveyance  fraud- 
ulent and  void  as  to  such  vendee.   lb. 

Fraud  will  never  be  presumed  by  the 
court,  but  may  be  inferred  from  facts;  but 
the  fact  that  a  man  conveys  real  property  to 
his  father-in-law,  for  a  full  consideration 
actually  paid,  and  that  such  property  was, 
after  the  sale,  retained  and  used  by  him, 
without  rent,  is  not  sufficient  to  justify  a 
court  in  deciding  that  the  conveyance  was 
fraudulent.     Waller  v.  Todd,  28  D.  94. 

A  provision  in  a  deed  of  trust,  by  which 
possession  was  to  remain  in  the  grantor  until 
default  made  by  him,  does  not  render  the  con- 
veyance fraudulent  as  against  creditors. 
Wilson  v.  RusstU,  71  D.  646. 

18.  or  personal  property.  —  1. 

Inaeneral. —  A  conveyance  with  power  to 
sell  certain  slaves,  pay  the  proceeds  in  dis- 
charge of  four  notes,  and  return  the  surplus 
to  the  grantor,  the  deed  to  be  void  in  case 
the  notes  are  punctually  paid,  is  not  fraud- 
ulent perm,  although  the  grantor  remain  in 
possession.    Malone  v.  Hamilton,  12  D.  49. 

Where  a  tenant  sells  certain  farming  im- 
plements to  his  landlord  in  consideration  of 
a  debt  due  him,  but  continues  to  use  the 
articles  about  the  farm,  such  sale,  being 
open,  and  not  calculated  to  give  the  tenant 
a  false  oredit,  is  not  fraudulent  as  to  hie  at- 
taching creditors*  Lewk  v.  WhiUemore,  22 
D.466. 

The  sale  of  personal  property  exempt  from 
execution  is  valid  as  against  creditors  of  the 
vendor,  without  any  change  in  the  posses- 
sion.   Foster  v.  McGregor,  34  D.  713.  * 

The  sale  of  a  chattel  in  payment  of  an 
antecedent  debt,  where  debtor  retains  pos- 
session and  use  of  property,  is  not  fraudulent 
as  to  creditors,  if  the  debtor  makes  a  bona 
fide  contract  to  pay  hire,  Pringle  v.  Bhame, 
67  D.  669. 

2.  Grantor  the  husband  or  parent  of  grantee. 
— Where  personal  property  is  conveyed  by 
a  husband  to  a  trustee,  for  the  benefit  of 
hie  wife  and  children,  the  subsequent  pos- 
session of  the  husband  is  consistent  with  the 
object  of  the  deed,  and  is  no  evidence  of 


•  Transfer  of  property  not  subject  to  execution, 
whether  can  bs  fraudulent,  see  notes,  si  B.  646- 
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fraud  in  behalf  of  a  subsequent  purchaser. 
HudnaU  v.  TeaedaU,  10  D.  671;  BuliiU  v. 
Tavlor,  69  D.  412. 

A  sale  by  a  father  to  his  son  of  the  fur- 
niture and  stock  of  a  public  house  kept 
by  him  will  not  be  presumed  fraudulent 
as  to  the  creditors  of  the  former  for  want 
of  delivery  and  change  of  possession,  when 
it  appears  that  the  son  gave  his  promis- 
sory notes  therefor,  part  of  which  has 
been  paid,  lived  with  his  father  for  some 
time,  and  afterwards  moved  into  another 
tavern,  whioh  he  conducted  for  M— «H 
using  the  furniture  indiscriminately  with 
other  bought  bv  him  from  different  persona 
The  question  of  actual  fraud  in  such  case  is 
for  the  jury.    Me  Vkker  v.  May,  46  D.  637. 

Possession  of  a  father  of  property  given  to 
his  minor  child  by  a  stranger  is  the  posses- 
sion of  the  child.  And  it  is  equally  so  where 
the  gift  is  made  by  the  father  himself.  Dodd 
v.  McCraw,  46  D.  301. 

Where  purchaser  of  the  whole  of  his  son- 
in-law's  property  permits  a  small  part  of  it 
to  remain  in  the  vendor's  house  for  the  use 
of  the  latter's  wife,  this  circumstance  is  not 
of  itself  conclusive  evidence  that  the  whole 
sale  was  fraudulent  and  void  as  to  the  credi- 
tors of  the  vendor,  although  it  may  in  law 
be  conclusive  as  to  the  voidness  of  the  sale 
of  the  part  so  retained  in  the  possession  of 
the  vendor's  family.  Brown  v.  Font,  46  D. 
619. 

3.  Conditional  sales.  —The  rule  is  not  ap- 
plicable to  conditional  sales,  or  each  as  ao 
not  vest  the  absolute  title  at  their  date. 
Hundley*.  Webb,  20  D.  189. 

Change  of  possession  is  not  necessary  in  a 
conditional  sale;  but  the  condition  must  be 
in  the  title,  must  appear  in  the  deed  or  bill 
of  sale,  and  must  be  reasonable  and  legal. 
lb.  ^^ 

A  postponed  delivery  is  allowable  only  in 
special  cases,    lb. 

The  reasons  for  the  non-delivery  most  ap- 
pear, or  be  inferable  from  the  terms  of  toe 
contract;  there  can  be  no  explanation  rfeaors 
the  writing.    76. 

4.  Sheriffs*  sales.  —The  doctrine  of  con- 
structive fraud  does  not  apply  to  sales  under 
process  of  law.    Hundley*.  Webb,  20  D.  189. 

Allowing  a  chattel  purchased  at  sheriff's 
sale  to  remain  in  the  possession  of  the  debtor 
is  not  fraudulent  as  to  creditors,  when  the 
purchaser  was  not  a  creditor,  and  purchased 
bona  fide.  Garrett  v.  Rkame,  67  D.  667; 
Boardman  v.  Keeler,  16  D.  670;  Garland  v. 
Chambers,  49  D.  63;  bat  an  auction  sale  by 
a  sheriff^  made  by  agreement  of  parties,  with- 
out previous  advertisement,  nor  under  a 
legal  precept  warranting  it,  is  not  a  sheriff's 
sale  within  the  exception.  Batehetder  v. 
Carter,  19  D.  707* 

The  transfer  of  a  chattel  by  a  purchaser 
to  the  infant  son  of  the  debtor,  upon  the 
debtor's  refunding  the  purchase  money  nod 
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interest  to  such  purchaser,  who,  as  he  was  not 
a  creditor,  and  purchased  bona  fide,  acquired 
title  to  the  property  at  a  sheriffs  sale 
thereof  as  the  property  of  the  debtor,  not- 
withstanding he  allowed  the  debtor  to  re- 
tain possession  ef  it,  is  not  fraudulent  as  to 
creditors,  and  does  not  subject  the  property 
to  execution  for  the  debtor's  debts,  in  the 
absence  of  proof  of  actual  fraud;  and  the 
debtor's  possession  prior  to  the  transfer  is 
subject  to  the  purchaser's  title,  and  his  sub- 
sequent possession  will  be  intended  to  be  that 
of  a  guardian.     QarreU  v.  Jfhame,  67  D.  567. 

14.  or  chattel  mortgage.*  —  A 

mortgagor's  possession  of  personalty  is  not 
per  as  fraudulent.  Hundley  r.  Webb,  20  D. 
189. 

A  mortgage  by  a  factor  to  his  principal, 
for  more  than  is  due  for  goods  appropriated 
by  the  former,  where  he  is  insolvent,  and 
his  employment  still  continues,  is  not  neces- 
sarily fraudulent  as  to  his  creditors.  Blood 
v.  Palmer,  26  D.  647. 

An  agreement  that  the  mortgagor  shall 
remain  in  possession  in  such  a  ease,  and 
work  the  land  as  agent  for  the  mortgagee, 
for  a  fair  price,  to  be  deducted  from  the 
debt,  the  produce  of  the  farm  to  be  the 
mortgagee's  property,  does  not  render 
the  transaction  fraudulent,  so  as  to  subject 
the  produce  to  attachment  by  the  factor's 
creditors.    75. 

16.  When  conveyances  attacked  for 
fraud  will  be  sustained  as  valid.  —  1. 
General  principle*.  — An  agreement  to  eon- 
sign  goods  to  an  insolvent  for  sale  is  not 
fraudulent  in  law  as  to  creditors,  and  vests 
no  property  in  the  consignee  subject  to  levy, 
where  such  agreement  provides  for  sale  not 
below  invoice  prices,  which  are  to  be  paid 
to  the  consignor,  the  consignee  to  keep  all 
ever  that,  and  return  the  goods  remaining 
unsold.    McCuUougk  v. Porter,  39  D.  68. 

A  debtor  may,  without  providing  for  ex- 
isting debts,  create  a  new  debt  bona  fide, 
and  give  a  trust  deed  to  secure  it*  Carter*. 
JT«£  71  D.  136. 

A  deed  of  trust  is  not  void  as  against 
creditors  because  it  provides  for  the  pay- 
meat  of  a  debt  which  is  discharged  by  the 
insolvent  laws.  Wilson  v.  RuooeU,  71  D.  646. 
A  deed  of  trust  is  not  rendered  void  as  to 
creditors  on  ground  of  fraud,  where  it  is 

g'ven  to  secure  notes  to  be  advanced,  by  the 
et  that  some  of  the  notes  were  purchased 
at  a  large  discount  by  the  person  advancing 
them  from  the  person  to  whom  the  grantor 
gave  them  to  sell,  the  purchase  being  made 
a  long  time  after  the  execution  of  the  deed 
of  trust,  and  there  being  no  evidence  that, 
at  the  execution  of  the  deed  of  trust,  there 
was  any  intention  to  purchase  the  notes  at  a 
discount.    lb. 

The  sale  upon  credit,  at  a  fair  price,  to  a 
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responsible  vendee,  of  the  entire  effects  of 
an  insolvent  copartnership,  is  not  per  m 
fraudulent  as  to  creditors,  although  the 
vendee  has  knowledge  of  the  insolvency. 
There  is  a  distinction  in  this  respect  be- 
tween a  sale  and  an  assignment.  In  the 
case  of  a  sale,  there  is  a  consideration  pass- 
ing to  the  vendor  from  the  vendee,  who  be- 
comes the  owner  of  the  property  in  his  own 
right;  and  the  vendor,  while  parting  with 
the  property,  obtains  the  purchase-monev, 
which,  whether  paid  in  cash  or  in  notes,  is 
liable  to  the  claims  of  creditors,  and  can  be 
reached  by  an  appropriate  action.  And 
although  such  a  sale  may  be  made  on  the 
part  of  the  vendor  with  the  intent  to  "  hin- 
der, delay,  or  defraud  his  creditors,  *  the 
title  of  the  vendee  is  not  affected  thereby, 
unless  he  had  previous  notice  or  knowledge 
of  the  fraudulent  intention  of  the  vendor. 
Buhl  ▼.  Phillip*,  8  R.  622. 

2.  UluUration*.  —  A  contract  between  the 
lessor  of  a  blast-furnace  and  his  lessee,  pro- 
viding that  the  former  may  control  the  sales 
of  iron,  and  receive  payment  therefor,  until 
a  sum  sufficient  to  meet  all  his  present  or 
future  liabilities  is  raised,  and  may  dispose 
of  stock  to  raise  funds  for  such  purpose,  but 
also  providing  that  such  sales  should  not  be 
faster  than  was   necessary  to   raise   such 
funds,  doss  not   restrict  the   lessor   from, 
making  sales  before  his  liabilities  accrue,  or. 
render  sales  made  in  excess  thereof  void.* 
Such  contract  is  not  fraudulent  as  to  the' 
creditors  of  the  lessee  because  the  same  is 
kept  secret.    Oalkhu  v.  Loekwood,  42  D.  729. 

A  offered  his  son-in-law,  B,  who  was  living 
and  in  successful  business  in  another  town, 
that  if  he  would  remove  to  A's  place  of  resi- 
dence he  would  give  B's  wife  a  lot  and  an 
unfurnished  house  thereon.  B  accordingly 
removed  at  expense,  furnished  the  house 
with  his  own  and  his  wife's  earnings,  and 
occupied  it  twelve  years,  but  no  conveyance 
was  mads  as  promised.  A  then  became  in* 
solvent,  and  then,  in  consideration  of  five 
dollars  and  love  and  affection,  conveyed  the 
house  and  lot  to  a  trustee  for  B's  wife. 
Held,  that  the  conveyance  was  not  subject 
to  the  liens  of  prior  judgments  against  A, 
but  would  be  upheld,  Bwkholder  v.  Lud~ 
lam,  32  R.  668. 

Plaintiff  furnished  C,  an  Insolvent,  with 
goods  to  be  sold  at  C.'s  shop.  The  goods 
were  to  remain  plaintiff's  property,  and  C. 
was  to  pay  for  them  at  certain  prices  when 
the  same  were  sold,  and  to  account  with 
plaintiff  for  all  goods  sold  at  the  prices  fixed, 
C.  to  retain  all  over  such  prices  as  his  profit. 
Goods  sold  on  credit  were  at  C.'s  risk,  and 
if  any  remained  unsold,  they  were  to  be  re- 
turned to  plaintiff.  Held,  that  whether  such 
a  consignment  was  bona  fide  was  for  the  jury 
to  determine,  and  that  the  same  was  not 
fraudulent  in  law  as  to  C's  creditors.  Pa$ 
ten  y.  Clark,  16  D.  366. 
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At  the  time  of  the  execution  and  delivery 
of  a  deed  conveying  real  estate  for  a  val- 
uable and  sufficient  consideration,  a  writ  of 
attachment  against  the  property  of  the 
grantor  had  issued  and  was  in  the  hands  of 
the  sheriff  of  which  fact  the  grantee  was 
ignorant,  but  the  land  conveyed  had  not 
bean  levied  on  under  the  writ.  Held,  that 
the  deed  was  valid,  and  not  fraudulent, 
Lowry  v.  Howard,  9  R.  676. 

16.  Conveyances  fraudulent  in  part. 
— A  deed  in  trust  made  to  secure  several 
debts,  of  which  one  is  feigned  and  fraudu- 
lent and  the  others  valid,  will  be  sustained 
for  the  benefit  of  the  true  creditors^  but  is 
inoperative  as  to  the  fraudulent  claim,  pro- 
vided that  neither  the  trustee  nor  the  true 
creditors  have  connived  at  the  insertion  in 
the  deed  of  such  fraudulent  debt.  Morris  v. 
Pearson,  228  R.  316;  BiUnps  v.  Sears,  50  D. 
105.  But  compare  Miller  v.  ToUison,  14  D. 
712. 

Where  property  conveyed  by  deed  of  trust 
is  seised  in  execution  by  judgment  creditors 
of  the  grantor  and  sold,  au  indemnity  bond 
being  given,  and,  in  an  action  by  the  trustee 
en  the  bond,  the  judgment  creditors  set  up 
that  the  deed  was  fraudulent,  but  failed  to 
prove  it,  and  judgment  is  rendered  against 
them,  and  subsequently  they  filed  a  bill  in 
equity  on  the  ground  of  after-discovered  evi- 
dence, establishing  the  fraud  as  to  some  of 
the  debts  secured,  and  asking  for  an  injunc- 
tion against  the  judgment,  that  a  new  trial 
be  granted,  for  an  accounting  by  the  trustee, 
and  for  general  relief,  it  was  held, — 1.  That 
to  grant  a  new  trial  would  not  be  to  extend 
the  proper  relief,  as  the  defense  of  fraud  in 
the  deed  might  be  met  by  the  objection  that 
it  was  not  void  in  toto;  2.  That  under  the 
circumstances  of  the  case  the  court  will  re- 
tain the  cause  and  allow  complainant  to 
impeach  the  deed,  notwithstanding  his  un- 
successful effort  to  do  so  at  law;  3.  That 
complainant  had  a  right  to  call  for  an  ac- 
count of  the  trust  subject,  and  to  have  it 
disposed  of  among  all  the  parties  according 
to  their  respective  rights;  4.  That  he  had 
a  right  to  have  an  issue  made  up  and  tried, 
whether  the  deed  was  made  by  the  grantor 
with  intent  to  hinder,  delay,  and  defraud 
his  creditors,  and  whether  the  creditors 
secured  by  the  trust  deed  participated  in  or 
had  notice  of  such  intent;  5.  That  as  the 
deed  of  trust  recited  that  one  of  the  credi- 
tors secured  by  it,  whose  debt  was  claimed 
to  be  fraudulent,  was  surety  for  the  grantor 
on  certain  debts  due  other  creditors,  these 
latter  creditors,  and  those  creditors  secured 
by  the  trust  deed  whose  debts  were  not 
claimed  to  be  fraudulent,  were  necessary 
parties.     Bilhtps  v.  Seare,  50  D.  105. 

17.  Validity  of  the  conveyance,  as 
between   the  parties.  —  1.    In  general* 

*  Enforcing  fraudulent  conveyances  between 
the  parties,  see  note,  80  B.  517-500. 
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—  Conveyances  made  to  defraud  creditors 
are  void  only  as  to  them,*  but  are  valid  as 
between  the  parties  themselves,  and  as  to  a 
bona  fide  purchaser  from  the  fraudulent 
grantee.  Scott  v.  PmreeB,  89  D.  453;  Hen* 
dricks  v.  Mount,  8  D.  083;  Burgett  v.  Bur. 
gett,  13  D.  634;  Koeftfe  v.  (Jaime,  15  D.  477* 
Hudnal  t.  Wilder,  17  D.  744;  MeOee  v.  Camp- 
bell,  32  D.  783;  Nichols  v.  Patten,  36  D.  713; 
Btitt  v.  Aylett,  52  D.  282;  Jackson  v.  Cleve- 
land, 90  D.  266;  Lawton  v.  Gordon,  91  IX 
670;  SprinoerY.  Droseh,  2  R.  356. 

A  mere  depositary  who  has  no  interest  in 
the  goods  or  concern  in  the  transaction  can- 
not set  up  the  fraud  in  the  bill  of  sale  in  an 
action  by  the  grantee.  Hendricks  v.  Mount, 
8  D.  623. 

A  note  founded  upon  a  consideration,  hut 
covinous,  and  designed  by  both  parties  to  de- 
fraud creditors,  is  valid  and  binding  as  to 
the  parties  to  it  before  performance,  and 
void  only  as  to  creditors.  Such  is  the  com- 
mon-law rule  preserved  by  statute  in  Ver- 
mont.    Carpenter  v.  McClure,  91  D.  370. 

Contracts  to  defraud  creditors  are  pro- 
hibited by  statute  in  Vermont,  and  though 
as  a  general  rule  an  action  predicated  upon  a 
prohibited  transaction  cannot  be  maintained, 
still  a  oovinous  note  given  to  defraud  cred- 
itors is,  as  to  the  parties  to  it,  an  exception 
to  the  rule.    76. 

The  validity  of  a  contract,  fraudulent  as  to 
creditors,  and  prohibited  by  statute,  can  only 
be  questioned  while  it  is  subsisting  and  un- 
performed, for,  after  performance,  prohibited 
and  unprohibited  contracts  are  alike  conclu- 
sive upon  the  parties.    lb. 

2.  As  respects  the  gratUor.'—A  deed  made 
to  defeat  and  defraud  oreditors  is  void  as 
against  oreditors,  but  not  as  against  the 
grantor  himself,  or  his  children.  Rekhart  v. 
Castator,  6  D.  402;  Stewart  v.  Iglehart,  28  D. 
202;  CoUraine  v.  Causey,  42  D.  168;  Smith  v. 
Qrim,  67  D.  400;  Abbey  ▼.  Commercial  Bank, 
69  D.  401.  And  the  motor  is  thereby  es- 
topped from  denying  nis  grantee's  right  to 
convey  to  another,  nor  can  such  right  be 
questioned  by  any  one  not  a  creditor.  Kid 
v.  Mitchell,  9  D.  702;  Peterson  v.  Brown,  45 
R.437. 

A  fraudulent  donor  or  vendor  will  not  be 
permitted  to  set  up  his  own  iniquity  to  avoid 
his  own  act  or  deed.  Fraud  is  irrevocable 
as  to  him  who  commits  it.  Gkbnan  v.  Lap- 
sky,  15  D.  596;  Lisloffr.  Hart,  57  D.  203. 

A  fraudulent  grantor  will  not  be  aided  in 
recovering  the  unpaid  part  of  the  purchase 
price  of  the  property  conveyed.  James  v. 
Bird,  31  D.  668;  Heineman  v.  Newman,  21 
R.279. 

A  conveyance  intended  to  defraud  cred- 
itors is  fraudulent  and  void  as  to  them,  but 
valid  as  between  the  parties,  and  neither  at 
law  nor  in  equity  can  the  grantee  be  com- 

*  That  a  grantor  or  donor  cannot  avoid  the  con* 
veyauce,  see  note,  16  D.  689, 600. 
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pelted  to  reconvey.  Chavin  v.  Pease,  25  D. 
56;  Jackson  ▼.  Marshall,  3  D.  605;  Freeman 
v.  Sedwick,  46  D.  650. 

A  feme  covert  induced  by  fraud  to  Join  with 
her  husband  in  a  conveyance  of  her  land  to 
defrand  the  husband's  creditor*,  she  being 
ao  party  to  the  fraud,  and  the  grantee's  ob- 
ject in  procuring  the  conveyance  being  to 
defraud  her,  is  not  bound  by  inch  convey- 
ance, nor  are  her  heirs  bound  thereby.  Stevh 
art  ▼.  Iglehart,  28  D.  202. 

The  mortgagee  of  the  grantee  cannot  have 
a  decree  against  the  heirs  of  the  wife,  in  suoh 
a  case,  for  a  sale  of  their  interest  in  the 
premises,  but  only  against  the  husband  and 
the  grantee.     lb* 

Rescission  will  not  be  decreed  in  favor  of 
the  grantor  of  a  conveyance  executed  by  him 
to  defraud  his  creditors.  James  ▼.  Bird,  31 
D.  668. 

A  feeble  and  penurious  old  man,  whose 
wife  had  sued  him  for  a  divorce  and  was 
threatening  a  suit  for  alimony,  and  had  con- 
tracted dents  in  his  name  and  without  his 
knowledge,  conveyed  away  all  his  property 
without  consideration,  but  it  did  not  appear 
that  he  intended  to  defraud  his  wife  or  cred- 
itors. Held,  that  he  might  recover  the  prop- 
erty again.     Nichols  v.  McCarthy,  55   ft. 

A  son  and  his  mother,  a  married  woman, 
entered  into  an  agreement  to  defraud  his 
creditors,  in  pursuance  of  which  he  conveyed 
hit  lands  to  her,  and  in  her  name  and  as  her 
agent  contracted  to  sell  them  to  a  bona  fide 
purchaser.  After  a  portion  of  the  purchase- 
money  had  been  paid,  she  attempted  to  re- 
pudiate the  contract,  and  sued  to  recover 
the  land.  Held,  not  maintainable.  Boyd  v. 
Twrpin,  55  R.  597. 

3.  Position  of  the  grantee,  —  A  grantee  in  a 
conveyance,  having  notice  of  the  fraudulent 
provisions  contained  in  it,  is  not  a  bona  fide 
purchaser,  notwithstanding  the  fact  that  his 
only  motive  was  to  secure  the  payment  of 
bis  own  debts,  and  that  such  fraudulent 
provisions  were  forced  upon  him  as  the  only 
means  of  obtaining  payment.  Garland  v. 
toes,  15  D.  756. 

The  grantee  in  a  deed  executed  to  defraud 
the  grantor's  creditors  can  maintain  eject- 
ment against  the  grantor.    Busk  v.  Rogan, 

A  grantee  in  good  faith  and  for  value, 
although  part  of  the  consideration  was  his 
agreement  to  support  the  grantor,  is  pro- 
tected, although  the  deed  was  intended  by 
the  grantor  to  defraud  his  creditors;  but  it 
seems  the  creditor  may  hold  the  grantee  for 
the  excess  of  the  value  of  the  land  over  the 
•mount  actually  paid.  Farlm  ▼.  Book,  46  R. 
100. 

18.   or  their  privies).  —  A  deed 

made  to  defraud  a  third  person  is  valid  be- 
tween the  parties,  and  cannot  be  assailed  by 
one  who  was  not  injured  by  it,  and  who  has 


not  succeeded  to  the  rights  of  any  person 
who  was  so  injured.  Sides  v.  McCuUough,  19 
D.  519. 

A  legates  cannot  avoid  for  fraud  a  contract 
which  was  binding  on  his  testator.  Ouidry 
v.  Grivot,  14  D.  193. 

A  voluntary  deed  is  good  between  the  par- 
ties and  against  the  heirs  of  the  grantor. 
Jackson  v.  King,  15  D.  354. 

The  agent  of  a  fraudulent  vendor  of  goods 
cannot  set  up  the  fraud  in  an  action  by  the 
fraudulent  vendee  to  recover  the  property. 
Nevmon  v.  Douglass,  16  D.  817. 

Grantees  claiming  land  under  parties  to 
the  suit;  or  any  of  them,  are  in  no  better 
condition  than  those  under  whom  they  claim. 
Schaferman  v.  O'Brien,  92  D.  706. 

Where  a  person  makes  a  fraudulent  eon* 
veyanee  of  his  goods  to  another  for  the  pur* 
pose  of  defeating  his  creditors,  and  dies 
intestate,  the  conveyance,  though  void  as 
against  creditors,  is  good  against  the  intes- 
tate, and  an  action  may  be  maintained 
against  the  administrator  for  the  goods,  who 
has  no  right  to  impeach  the  conveyance. 
Osborne  v.  Moss,  5  D.  252;  Peaslee  v.  Barney, 
6  D.  743;  Chateau  v.  Jones,  50  D.  460;  Davis 
v.  Swanson,  25  R.  678;  even  though  there  be 
no  other  fund  from  whioh  the  debts  can  be 
paid.  Martin  v.  Martin,  18  D.  675.  And 
even  though  he  alleges  in  his  bill  that  he  is 
a  creditor,  an  administrator  stands  in  no 
better  situation  than  his  intestate  would. 
Colirasne  ▼.  Causey,  42  D.  168.  Nor  has  a 
probate  or  county  court  jurisdiction,  on  the 
application  of  the  administrator,  though 
made  at  the  instance  of  creditors,  to  order  a 
sale  of  the  land  for  the  payment  of  debts. 
George  v.  Williamson,  72  D.  203. 

IL    Rights  or  Obxditobs,    Purchasxrs, 
avp  Third  Persons. 

19.  Bights  of  existing  creditors, •— 
Where  one  conveys  land  to  his  heir,  in  fraud 
of  his  creditors,  the  heir  takes  by  descent,  so 
far  as  the  creditors  are  concerned,  and  a  sale 
of  the  land  under  a  judgment  against  suoh 
heir  for  the  ancestor  s  debt  passes  the  legal 
title.     Wood  v.  Jackson,  22  D.  603. 

A  fraudulent  conveyance  is  no  conveyance 
against  those  to  be  defrauded,  though  good 
between  the  parties.  Johnston  v.  Harvy,  21 
D.  426. 

A  grantee  under  a  fraudulent  conveyance 
cannot  acquire  a  title  by  possession,  however 
long  continued,  against  the  grantor's  credi- 
tors.   Beach  v.  CaiUn,  4  D.  221. 

A  creditor  of  a  fraudulent  grantor  is  not 
estopped  to  show  that  the  deed  under  which 
the  grantor  held  was  not  given  as  security 
merely,  but  was  given  to  defraud  creditors, 

*  See  monographic  note  on  what  claims  come 
within  meaning  of  law  authorising  avoidance  of 
voluntary  conveyances.  62  D.  118-119. 

Fraudulent  deeds,  what  creditor  may  not  St* 
tack,  see  note,  18  D.  621-625. 
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and  was  therefore  binding  as  between  the 
parties.     Chopin  v.  Pease,  25  D.  56. 

A  creditor  cannot  collaterally  attack  the 
validity  of  a  conveyance;  his  course  is  to 
bring  an  action  to  have  the  conveyance  set 
aside,  and  the  property  decreed  to  belong  to 
His  debtor.    Slocomb  v.  Breedhve,  28  D.  185. 

A  creditor  may  resort  to  all  the  means 
which  the  law  has  placed  in  his  hands  for 
the  security  of  his  debt  Calkins  v.  Lock- 
wood,  42  D.  729. 

A  sale  made  to  defraud  creditors  is  void 
as  against  them,  though  valid  between  the 
parties.  The  creditors  may  generally  pro- 
ceed as  though  such  sale  had  not  been  made. 
Babcock  v.  Booth,  38  D.  578. 

A  voluntary  conveyance  is  presumed 
fraudulent  as  to  debts  antecedently  due,  and 
no  circumstance  will  permit  those  debts  to 
be  affected  by  the  conveyance,  or  repel  the 
legal  presumption  of  fraud.  Cook  v.  John- 
ion,  72  D.  881. 

Property  conveyed  by  a  debtor  to  satisfy 
a  debt  due  by  him  will  in  equity  be  deemed 
security,  first  to  the  grantee,  and  after  he 
has  received  satisfaction  therefrom,  then  for 
the  other  creditors.  Bailey  v.  Kennedy,  29 
D.  851. 

80.  Bights  of  subsequent  creditors. 
—1.  When  may  avoid  ike  conveyance. —  Under 
the  statute  of  18  Elisabeth,  chapter  5,  a  fraud- 
ulent intent  against  one  or  more  creditors 
makes  a  conveyance  fraudulent  as  to  all,  and 
therefore,  if  fraudulent  as  to  existing  cred- 
itors, it  may  be  set  aside  at  the  instance  of 
subsequent  creditors.  Hutchison  v.  Kelly,  39 
D.  250;  Clark  v.  French,  89  D.  618;  Nicholas 
▼.  Ward,  73  D.  177. 

A  conveyance  with  intent  to  defraud  sub- 
sequent creditors  is  void  as  to  them,  though 
the  grantor  was  not  indebted  at  the  time  of 
the  conveyance,  by  virtue  of  the  statute  of 
13  Elisabeth.  Hutchison  v.  Kelly,  39  D.  250; 
Oook  v.  Johnson,  72  D.  381. 

Possession  redelivered  to  the  vendor  by 
the  agent  of  the  vendee,  in  whose  possession 
the  property  is,  though  unauthorized,  will, 
if  made  in  close  proximity  to  the  sale,  let  in 
the  vendor's  subsequent  attaching  creditors. 
Morris  v.  Hyde,  30  D.  475. 

Purchase  of  land  by  father,  in  name  of  his 
son,  for  the  purpose  of  defrauding  creditors, 
is  void  as  against  subsequent  as  well  as  ex- 
isting creditors.    EllioU  v.  Horn,  44  D.  488. 

A  deed  or  other  instrument  or  transaction 
which  is  set  aside  because  of  fraud  as  to 
existing  creditors  becomes  wholly  void,  and 
cannot  stand  in  the  way  of  subsequent  judg- 
ment creditors.  Trimble  v.  Turner,  53  ft 
90. 

A  subsequent  creditor  may  avoid  a  volun- 
tary conveyance  by  an  insolvent  debtor  for 
his  children,  as  made  with  intent  to  delay, 
hinder,  and  defraud  creditors.  Huggine  v. 
Perrme,  68  D.  131. 

A  voluntary  conveyance  duly  recorded  is 
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void  as  to  subsequent  creditors  when  fraud 
has  intervened,  as  where  the  deed  was  never 
delivered  to  the  trustee  named  therein,  or 
where  the  debtor,  before  the  execution  of 
his  deed,  made  an-  arrangement  with  another 
to  make  him  advancements,  and  to  recom- 
mend him  to  others  for  credit,  and  upon  the 
faith  of  such  recommendations  he  was  given 
credit,  for  the  credit  thus  given  relates  hack 
to  the  date  of  the  agreement  for  recommen- 
dations, when  the  party  recommending  is 
presumed  to  have  investigated  the  pecuni- 
ary condition  of  the  debtor,  and  in  subse- 
quently recommending  he  was  not  bound  to 
investigate  anew.  In  using  the  agreement 
as  a  means  of  obtaining  credit,  the  debtor, 
in  substance,  obtained  credit  directly  upon 
the  faith  of  the  property  conveyed.  Bullitt 
v.  Taylor,  69  D.  412. 

2.  When  they  cannot  avoid  U.  —At  com- 
mon law  a  conveyance  in  fraud  of  creditors 
can  only  be  attacked  by  existing  creditors; 
it  is  valid  as  to  creditors  trifling  subsequently 
to  its  execution.  Hutchison  v.  Kelly,  39  D. 
250;  Inhale.  q/PeUiam  v.  Aldrich,  69  D.  266; 
Higgins  v.  Johnson,  70  O.  394;  Horn  v.  Vol' 
cano  Water  Co.,  73  D.  569;  Reid  v.  Gray,  78 
D.  444;  Stone  v.  Meyers,  86  D.  104;  Pie  v. 
Miles,  99  D.  148. 

A  voluntary  conveyance  is  presumed  to  be 
fraudulent  as  to  existing  creditors;  but  as  to 
subsequent  creditors,  there  is  no  such  pre- 
sumption, and  fraud  in  fact  must  be  estab- 
lished. Nicholas  v.  Ward,  73  D.  177;  Cosby 
v.  Boss,  20  D.  140;  Cook  v.  JoJtnson,  72  D. 
381;  BeJ/ord  v.  Crane,  84  D.  155.  But  evi- 
dence of  an  intent  to  defraud  existing  credi- 
tors is  deemed  sufficient  prima  fade  evidence 
of  fraud  against  subsequent  creditors.  Horn 
v.  Volcano  Water  Co.,  73  D.  569. 

A  conveyance  cannot  be  impeached  aa 
fraudulent  by  a  subsequent  creditor  or  par- 
chaser  who  has  notice  of  it  at  the  time  of 
S'ving  the  credit  or  making  the  purchase, 
id  v.  Mitchett,  9  D.  702.  But  see  Carlton  v. 
King,  23  D.  295. 

A  creditor  who  blends  in  one  suit  debts 
accruing  before  and  after  a  conveyance  al- 
leged to  be  fraudulent,  and  who  recovers  a 
judgment  for  the  whole  demand,  will  be  re- 
garded as  a  subsequent  creditor.  Usher  v. 
Hateltine,  17  D.  253. 

A  voluntary  conveyance  without  consid- 
eration cannot  be  avoided  by  subsequent 
creditors,  by  merely  proving  grantors  in- 
solvency at  the  time.  Bangor  v.  Warren, 
56  D.  657. 

A  charge  that  if  certain  property  once 
vested  in  the  defendant,  and  it  was  all  he 
had,  and  he  made  a  voluntary  gift  of  it  to 
his  wife,  and  a  few  months  afterwards  con- 
tracted large  debts,  the  gift  was  fraudulent 
and  void  as  to  creditors,  is  erroneous.  The 
gift  must  have  been  made  with  the  intention 
to  delay  or  defraud;  the  subsequent  con- 
tracting of  such  debts  was  not  conclusive 
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evidence  of  fraud  against  creditors.     Horn 
v.  Ross,  65  D.  621. 

A  voluntary  settlement  of  one's  property 
Cor  benefit  of  his  wife  and  children,  made  for 
the  sole  purpose  of  protecting  his  family 
against  the  accidents  of  trade,  by  saving  the 
property  from  the  payment  of  debts  after- 
wards to  be  contracted,  will  be  upheld 
against  his  subsequent  creditors,  unless  it 
shall  appear  that  the  property  thus  conveyed 
remained  so  situated  as  to  mislead  easily  as 
to  the  true  state  of  the  title,  and  to  induce 
credit  upon  the  belief  that  the  title  re- 
mained unchanged.  BuliUt  v.  Taylor,  69 
D.  412. 

A  conveyance  fraudulent  and  void  as  to 
existing  creditors  is  not  void  as  to  subse- 
quent creditors,  where  the  statute  provides 
that  such  conveyance  shall  be  void  "  only  " 
as  to  those  who  are  thereby  defrauded;  it 
operates  to  transfer  the  title  to  the  property 
•abject  to  the  encumbrance  of  the  grantor  s 
debts  then  existing.     lb. 

Where  the  whole  value  of  a  homestead 
conveyed  by  a  husband  to  his  wife  was  forty 
thousand  dollars,  and  the  homestead  con- 
tained laud,  in  excess  of  the  amount  exempt 
by  law,  worth  five  thousand  dollars,  and  the 
husband  was  worth  seventy-five  thousand 
dollars  over  and  above  his  debts,  at  the  time 
of  the  conveyance,  —  held,  that  the  convey- 
ance, as  to  such  excess,  was  not  fraudulent 
as  against  subsequent  creditors.  Pike  v. 
Miles,  99  D.  148. 

The  real  inquiry  in  a  conveyance  alleged 
to  be  fraudulent  as  against  subsequent  credi- 
tors is  not  whether  the  grantor  was  indebted, 
but  whether  he  had  ample  and  abundant 
means  to  satisfy  all  his  debts  after  the  con- 
veyance,    lb. 

21.  Bights  of  purchasers.  —  1.  Gen- 
eral principles.  —  A  bona  fide  purchaser  for  a 
valuable  consideration  without  notice  of  the 
fraud  is  protected  under  the  statutes  1 3  and  27 
Elizabeth  as  adopted  in  this  country,  whether 
he  purchases  from  a  fraudulent  grantor  or  a 
fraudulent  grantee,  and  there  is  no  differ- 
ence in  this  respect  between  a  deed  to  de- 
fraud subsequent  creditors,  and  one  to 
defraud  subsequent  purchasers.  Hood  v. 
Faknestock,  34  D.  489;  Anderson  v.  Roberts, 
9  D.  235;  Lee  v.  Abbe,  1  D.  78;  Howe  v. 
Waysman,  49  D.  126;  Chateau  v.  Jones,  50 
D.  460;  Sydnor  v.  Roberts,  65  D.  84. 

The  English  decisions  under  27  Elizabeth 
hold  that  a  subsequent  bona  fide  purchaser, 
even  with  notice,  shall  prevail  against  a  prior 
voluntary  donee.  Hudnal  v.  Wilder,  17  D. 
744. 

In  cases  of  personalty,  as  well  as  realty,  a 
bona  fids  sale  without  notice  must  prevail 
against  a  prior  voluntary  deed.     lb. 

If  a  voluntary  sift  be  actually  fraudulent, 
notice  to  the  subsequent  purchaser  cannot 
do  away  the  fraud,     lb, 

A  purchaser  with  notice  of  a  voluntary 


deed  in  favor  of  one  of  the  donor's  family 
cannot  be  relieved.     76. 

A  mortgagee  is  a  purchaser  within  the  in- 
tent of  the  statute  27  Elizabeth,  chapter  4. 
Lancaster  v.  Dolan,  18  D.  625. 

Voluntary  conveyances  are  not  void 
against  subsequent  purchasers  in  Pennsyl- 
vania, in  virtue  of  that  statute,    lb. 

A  voluntary  deed  duly  recorded,  in  the 
absence  of  actual  fraud,  is  as  valid  against  a 
subsequent  purchaser  as  one  given  for  a  valu- 
able consideration,     lb. 

Notice  of  a  fraudulent  conveyance,  whether 
actual  or  constructive,  does  not  render  it 
valid  as  against  a  subsequent  purchaser. 
Lewis  v.  Love,  38  D.  161. 

A  conveyance  for  purpose  of  defrauding 
grantor's  creditors  is  good  as  against  subse- 

Stent  purchasers  from  the  grantor,  unless 
ey  purchase  without  notice,  and  for  a  valu- 
able consideration.  Lawton  v.  Gordon,  91  D. 
670. 

2.  Purchasers  from  fraudulent  grantor.  — 
A  bona  fide  purchaser  of  land  for  a  valuable 
consideration  from  a  fraudulent  grantor  is 
not  affected  by  the  fraud  of  the  latter,  and 
may  sell  and  convey  a  good  title  to  one 
having  notice.  Craig  v.  Zimmerman,  66  R. 
466. 

Such  purchaser,  to  make  his  deed  valid 
against  the  grantor's  creditors,  mast  show 
not  only  payment  of  an  adequate  considera- 
tion, but  also  good  faith  in  the  purchase,  and 
no  notice  of  vendor's  fraudulent  designs. 
Rogers  v.  Evans,  56  D.  537. 

An  administrator's  sale  of  land  voluntarily 
conveyed  by  the  intestate's  unrecorded  deed, 
or  by  a  deed  recorded,  but  not  acknowledged, 
so  as  to  entitle  it  to  record,  to  the  sons  of 
the  intestate,  passes  a  good  title  in  equity 
to  a  bona  fide  purchaser  without  notice,  as 
against  the  voluntary  grantee.  Such  pur- 
chaser succeeds  to  all  the  rights  of  the  cred- 
itors defrauded  by  such  a  voluntary  con- 
veyance.    Choteau  v.  Jones,  50  D.  460. 

Where  a  father  purchased  property  with 
his  own  funds,  but  took  a  bill  of  sale  to  him- 
self as  agent  of  certain  trustees  for  his  wife 
and  children,  and  kept  the  same  secret, 
using  the  property, — held,  on  a  subsequent 
sale  by  him  to  a  bona  fide  purchaser  for  value 
without  notice,  that  the  bill  of  sale  was 
fraudulent  as  to  such  purchaser.  Gordon  v. 
Goodwin,  10  D.  573. 

3.  Purchasers  from  fraudulent  grantee*  — 
Where  a  conveyance  is  fraudulent  as  to 
creditors  of  the  grantor,  but  the  grantee 
subsequently  conveys  to  a  bona  fide  pur* 
chaser  for  value,  who  has  no  notice  of  the 
fraud,  the  latter  will  be  protected  against 
the  creditors  of  the  prior  fraudulent  grantor. 
Coleman  v.  Cocke,  18  D.  757;  Sw\fi  v.  Hold- 
ridge,  36  D.  85;  Herndon  v.  Kimball,  50  D. 
406.  Such  purchaser's  failure  to  record  his 
conveyance  does  not  impair  his  right,  where 
his  grantor's  interest  attached  before  the 
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contesting  creditor  procured  his  judgment. 
Coleman  v.  Cocke,  IS  D.  757. 

The  purchaser  from  the  grantee  in  a  con- 
veyance in  fraud  of  creditors  will  be  affected 
by  the  fraud,  as  to  every  act  done  to  perfect 
title  after  notice  of  such  fraud.  Parka  ▼. 
Jackson,  25  D.  656. 

The  vendee  in  a  conveyance  to  defraud 
creditors  is  trustee  for  the  latter  while  the 
property  remains  in  his  hands;  upon  a  con- 
veyance by  him,  the  trust  ceases.  Sun]f%  v. 
Jloldridge,  36  D.  85. 

A  bona  fide  purchaser  from  the  grantee  in 
a  voluntary  conveyance,  making  his  pur- 
chase thirteen  years  after  the  conveyance, 
and  putting  his  deed  on  reoord  without  any 
notice,  actual  or  constructive,  of  any  im- 
peachment of  such  voluntary  conveyance, 
will  be  protected.  CJioteau  v.  Jones,  50  D.  460. 

Where  a  fraudulent  grantee  of  land  con- 
veyed it  in  trust  to  secure  the  debt  of  a  third 
person,  a  purchaser  from  the  trustee,  who 
had  no  notice  of  the  fraud,  and  who  gave  as 
consideration  his  note  to  such  third  person 
for  the  amount  of  the  latter *s  claim,  has  a 
good  title,  notwithstanding  he  received  no- 
tice of  the  fraud  after  the  execution  of  the 
note,  but  before  its  payment.  Newlin  v. 
Osborne,  72  D.  566. 

The  rights  of  a  bona  fide  purchaser  from  a 
fraudulent  grantee  are  not  impaired  by  the 
fact  that  judgments  were  recovered  by  the 
creditors  against  the  fraudulent  grantor  prior 
to  the  conveyance  by  the  fraudulent  grantee. 
Danhury  v.  Robinson,  82  D.  244;  Young  v. 
Laihrop,  12  R.  C03. 

A  concealed  defect  or  secret  equity,  aris- 
ing from  conduct  of  previous  owners  of  prop- 
erty, of  which  the  purchaser  had  no  notice, 
cannot  be  set  up  against  him.  Danbury  v. 
Robinson,  82  D.  244. 

22.  Bights  of  third  persons.  —  A 
fraudulent  sale  must  be  set  aside  by  a  suit 
regularly  brought  for  that  purpose;  until  de- 
clared null  it  is  binding  upon  third  persons, 
and  such  sale  cannot  be  avoided  in  a  suit  to 
which  the  vendee  is  not  a  party.  Yocum  v. 
Bullit,  17  D.  184. 

HI.   Remedy  by  Suit  in  Equity.* 

23.  Jurisdiction  and  powers  of  the 
court.  —  Property  fraudulently  conveyed 
may  be  subjected  to  the  demands  of  a  cred- 
itor in  a  court  of  equity.  Thurmond  v.  Reese, 
46  D.  440. 

Where  a  creditor  had  availed  himself  of 
his  power  over  the  debtor,  and  by  misrepre- 
sentation induced  him  to  unite  in  a  fraudu- 
lent conveyance  to  him  of  certain  property, 
—  held,  that  equity  ought  to  take  cognizance 
of  the  situation  of  the  debtor,  as  not  being  bo 
culpatje  as  the  creditor,  and  apportion  the 
relief  granted  to  the  degree  of  criminality  in 
both  parties.     Austin  v.  Winston,  3  D.  583. 


*  See  also  title  Creditor's  Suit 


The  question  whether  conveyances  are 
fraudulent  as  to  creditors,  under  the  statute 
of  Elizabeth,  when  presented  collaterally  in 
asuit  already  constituted  in  a  court  of  equity, 
is  one  which  that  court  will  either  decide  or 
have  tried  at  law;  but  equity  will  not  take 
a  distinct  and  independent  jurisdiction,  on* 
connected  with  any  other  equitable  ingredi- 
ent, in  order  to  try  a  mere  question  of  fraud 
against  creditors,  as  the  latter  have  a  clear 
remedy  at  law.    Lyerlyv.  Whether,  59  D.  596. 

Equity  has  jurisdiction  of  a  suit  by  credi- 
tors of  the  estate  of  a  deceased  person  to  set 
aside  fraudulent  conveyances  and  other  ar- 
rangements made  by  deceased  in  hi*  lifetime, 
by  which  his  property  was  colorably  placed 
beyond  the  reach  of  an  execution  at  law. 
The  administrator  could  not  be  compelled  by 
the  probate  court  to  include  such  property 
in  his  inventory.  Snodgrass  ▼.  Andrews,  64 
D.  169. 

Creditors  may,  in  an  equitable  proceeding 
therefor,  have  a  fraudulent  conveyance  set 
a&ide,  and  the  creditor  who  first  files  his  pe- 
tition obtains  thereby  a  priority,  and  on  a 
sale  being  decreed,  is  entitled  to  be  first  paid 
from  the  proceeds  thereof.  Oeorye  v.  Wil- 
liamson, 72  D.  203. 

24.  Who  may  file  a  bill.  —  1.  In  gen- 
eral. — Creditors  only  of  a  grantor  can  attack 
a  transfer  of  property  to  a  third  person  on 
the  ground  of  fraud.  McClenney  v.  McClcn* 
ney,  49  D.  738. 

Any  person  to  whom  there  is  due  a  pecu- 
niary liability  dependent  upon  the  obligation 
of  a  contract  is  a  creditor  within  the  pur* 
view  of  the  statute  against  fraudulent  con- 
veyances, though  the  liability  may  have 
been  incurred  upon  a  collateral  undertaking, 
as  that  of  a  surety  to  an  official  bond. 
Hutchison  v.  Kelly,  39  D.  260. 

A  party  having  a  claim  ex  delicto  is  a 
"creditor  "  within  a  statute  avoiding  sales 
in  fraud  of  creditors.  Hence  a  sale  made 
by  a  defendant  in  a  pending  suit  for  slander, 
with  intent  to  defraud  the  plaintiff  out  of 
any  judgment  he  may  recover,  is  void  as 
against  such  plaintiff.  Walradt  v.  Brown, 
41  D.  190.  S.  P.,  Shean  ▼.  Sluxy,  13  R.  366; 
Bongard  v.  Block,  25  K.  276. 

A  judgment  creditor  has  right  to  have  a 
fraudulent  conveyance  removed  and  the  title 
cleared  up  by  decree  in  equity  before  selling 
the  property  under  his  execution.  Cook  ▼. 
Johnson,  72  D.  381. 

The  liability  of  the  obligor  in  a  bond  at- 
taches by  making  of  the  instrument,  and  he 
is  then  a  debtor,  so  as  to  prevent  the  dispo- 
sition of  his  property  to  the  injury  of  the  ob- 
ligee until  he  has  complied  with  the  conditions 
of  the  bond.     Stone  r.  Myers,  86  D.  104. 

If  real  estate  is  conveyed  to  one  person  for 
a  valuable  consideration,  which  is  paid  by 
another,  for  the  purpose  of  defrauding  the 
creditors  of  the  latter,  such  a  creditor  may 
have  a  «*«nplete  remedy  in  one  action.     A 
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Judgment  may  be  obtained  against  the  debtor, 
and  the  real  estate  in  question  be  subjected 
to  the  payment  of  the  judgment.  Lindley  v. 
Crow,  99  D.  610. 

The  assignee  of  a  judgment  entitled  to  col- 
lect from  the  judgment  debtor  his  demand, 
existing  s*.  an  original  cause  of  action  ante- 
cedent to  a  deed  from  such  debtor  to  a  third 
person,  has  the  right  to  pursue  any  property 
belonging  to  the  debtor,  liable  therefor,  un- 
less bona  fide  transferred  to  a  purchaser  for 
a  Taluable  consideration.  If  the  deed  is  an 
honest  transaction,  it  will  afford  protection 
to  the  grantee  therein  against  the  claim 
which  existed  antecedent  thereto,  but  upon 
which  judgment  was  not  rendered  until 
afterwards;  but  if  the  deed  be  the  result  of 
fraudulent  collusion  between  the  grantor  and 
the  grantee  to  hinder  and  defeat  the  credi- 
tors of  the  former,  it  cannot  receive  the 
countenance  of  a  court  of  equity.  Schafer- 
mm  v.  O'Brien,  92  D.  708. 

A  voluntary  deed,  without  consideration, 
can  only  be  avoided  by  some  one  having 
equities  against  it.  Ryan  v.  Brown,  100  D. 
154. 

A  voluntary  conveyance  cannot  be  avoided 
by  a  creditor  who  could  be  otherwise  paid 
out  of  his  debtor  s  estate.  Eigkberger  v. 
Kibier,  26  D.  192. 

2.  Administrator,  or  heir  of  grantor.  — 
An  administrator  cannot  impeach  an  intes- 
tate's deed,  on  the  ground  that  it  was 
made  with  intent  to  defraud  creditors. 
Cotmeil  v.  Chandler,  62  D.  545;  as  such  con- 
veyance is  good  as  between  the  parties,  and 
an  action  to  set  aside  the  conveyance  would 
have  to  be  brought  by  creditors  of  the  de- 
ceased.    Snodgrass  v.  Andrews,  64  D.  169. 

Heirs  cannot  attack  the  deed  of  their  an- 
cestor because  it  was  made  to  defraud  his 
creditors,  if  it  is  not  shown  to  defraud  or 
injure  the  heirs.  Terrcl  v.  Cropper,  13  D. 
309. 

3.  Wife  of  grantor.  —  A  wife  is  entitled 
to  have  vacated  a  conveyance  made  by  her 
husband,  and  by  which  she  is  defrauded. 
Guidry  v.  Orirot,  14  D.  193. 

A  gift  of  slaves  made  by  the  husband  to 
his  children  cannot  be  assailed  by  the  wife 
as  fraudulent,  unless  it  be  for  the  purpose  of 
securing  support  or  alimony  during  the  cov- 
erture.    Gaines  v.  Gaines,  48  D.  425. 

4.  Surety  for  grant/or.  —  A  surety  is  a 
"creditor"  of  the  principal  who  may  im- 
peach a  voluntary  conveyance  by  the  latter, 
where  he  is  bound  as  surety  at  the  date  of 
the  conveyance,  though  he  did  not  pay  until 
afterwards.     Choteau  v.  Jones,  50  D.  460. 

A  surety,  before  loss  incurred  or  payments 
made  by  him,  has  no  right  in  a  court  of 
equity  to  avoid,  as  fraudulent,  a  conveyance 
of  his  principal,  on  the  ground  that  he  fears 
ha  may  become  the  creditor  of  his  principal, 
by  being  subject  to  pay.  William*  v.  Tipton, 
42  D.  420. 
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A  surety  may  be  substituted  to  the  rights 
of  a  judgment  creditor,  to  the  extent  he  has 
satisfied  the  judgment,  and  in  that  character 
may  come  into  equity  and  avoid  a  fraudulent 
conveyance  by  the  judgment  debtor,  and 
subject  the  land  to  a  satisfaction  of  his  de- 
mand,    lb. 

5.  Purchasers.  —  A  purchaser  of  property 
while  it  was  in  suit  and  in  the  custody  of 
the  law  is  regarded  as  a  purchaser  with 
notice,  and  cannot  set  aside  a  conveyance 
out  of  which  the  suit  grew,  as  fraudulent, 
although  he  pays  full  value,  and  has  no  ac- 
tual notice  of  the  pendency  of  the  suit. 
Such  a  person  is  neither  a  creditor  nor  a  pur* 
chaser  within  the  meaning  of  the  statute, 
but  stands  towards  the  parties  charged  to 
have  contracted  in  fraud  as  a  mere  stranger. 
Meuz  ▼.  AnUiony,  52  D.  274. 

A  subsequent  pui  chaser  with  actual  notice 
of  a  prior  conveyance  cannot  avoid  it,  under 
the  statute  to  prevent  frauds  and  fraudulent 
conveyances,  on  the  ground  that  it  was  in- 
tended to  defraud  creditors.  Fowler  v. 
8U>neum,  62  D.  490. 

If  to  defraud  creditors  a  purchaser  of  land 
causes  the  deed  to  be  given  to  another  per- 
son, a  resulting  trust  will  arise  in  favor  of 
the  creditors,  and  the  land  may  be  seized  and 
sold  on  execution,  and  the  purchaser  may, 
upon  establishing  such  facts,  have  a  decree 
vesting  the  legal  title  in  himself.  Dunnica 
v.  Coy,  75  D.  133. 

A  voluntary  conveyance  to  defraud  credi- 
tors is  invalid  only  as  against  creditors  and 
subsequent  bona  fide  grantees  for  value,  and 
it  will  not  be  set  aside  upon  the  application 
of  a  grantee  by  a  subsequent  voluntary  con- 
veyance.    Campbell  ▼.  WltUson,  18  R.  553. 

25.  Parties.  — Where  a  party  fraudu- 
lently assigns  a  debt  due  to  him,  for  the  pur- 
pose of  evading  payment  of  a  judgment,  the 
creditor  must  ue  made  a  party  defendant  to 
a  suit  brought  to  set  aside  the  assignment, 
and  to  subjeot  the  property  of  the  assignor 
to  the  satisfaction  of  the  judgment,  and  the 
decree  in  such  suit  should  order  the  creditor 
to  pay  into  court  the  amount  for  which  he  is 
found  to  be  chargeable,  to  be  applied  to  the 
judgment.     Greer  v.  WviylU,  52  D.  111. 

If  an  owner  conveys  land  in  fraud  of  his 
creditors,  and  dies,  his  heirs  are  not  neces* 
sary  parties  to  a  judgment  against  his  per- 
sonal representatives,  in  order  to  charge  the 
land  with  decedent's  debts.  8mith  v.  Grim, 
67  D.  400. 

The  grantor  of  a  deed,  fraudulent  as  to 
creditors,  is  a  necessary  party  in  a  suit  to 
vacate  such  deed.  Lovejoy  v.  Irelan,  79  D. 
667. 

Where  the  grantee  of  land  makes  a  convey- 
ance thereof  pendiug  suit  against  him  to  set 
aside  the  deed  to  him  as  fraudulent,  the  per- 
sons to  whom  he  conveys  need  not  be  made 
parties  to  the  suit.  Schaferman  v.  O'Briem, 
92  D.  708. 
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26.  Necessity  of  previous  judgment 

at  law.  — A  fraudulent  deed  is  good  against 
all  the  world,  except  creditors  and  bona  fide 
purchasers  for  a  valuable  consideration.  To 
contest  the  validity  of  such  a  deed,  the  cred- 
itor must  have  obtained  judgment  and  ex- 
ecution. Gilpin  v.  Davis,  5  D.  622;  Williams 
v.  Tipton,  42  D.  420;  unless  the  donor  has 
iied,  and  it  is  shown,  by  a  settlement  of  the 
administration  account,  that  there  are  not 
sufficient  assets  in  the  hands  of  the  admin- 
istrator to  pay  the  debts.  Chamberlayne  v. 
Temple,  14  T>.  786;  or  the  complainant  can 
show  such  equitable  circumstances  as  will 
relieve  him  from  its  application,  and  make 
his  case  an  exception  to  the  rule.  Meux  v. 
Anthony,  52  D.  274. 

Insolvency  of  the  debtor  is  no  ground  for 
equitable  relief  against  a  fraudulent  convey- 
ance by  him,  where  the  creditor  has  not  pur- 
sued his  claim  to  judgment  and  execution  at 
law.    lb. 

A  judgment  setting  aside  a  fraudulent 
transfer  of  corporate  stock  by  a  non-resident 
may  be  rendered  upon  constructive  service 
of  process,  and  it  is  not  essential  that  the 
creditor  should  first  obtain  judgment  on  his 
demand.     Quarl  v.  Abbett,  52  R.  662. 

Plaintiff  recovered  judgment  in  Louisiana 
against  the  defendant,  and  on  this  unsatis- 
fied judgment,  again  recovered  judgment 
in  New  York.  After  the  recovery  of  the 
first  judgment,  the  judgment  debtor  in 
New  York  made  a  voluntary  conveyance  to 
his  son  of  land  owned  by  him  in  Texas;  and, 
pending  the  suit  in  New  York,  the  son, 
without  consideration,  conveyed  said  land 
to  a  stranger  charged  with  notice  of  all  the 
facts.  All  of  the  parties  were  non-residents. 
This  action  was  commenced  in  Texas,  on  the 
New  York  judgment  by  attachment,  to  set 
aside  the  conveyance  and  to  subject  the 
lands  to  the  payment  of  the  claim.  Held, 
that  the  action  was  properly  brought,  and 
that  the  plaintiff  could  maintain  the  action 
without  first  recovering  judgment  upon  such 
demands  in  an  independent  action  brought 
in  a  court  of  Texas.  Ward  v.  McKerme,  7 
R.261. 

27.  Requisites  of  complaint.  —Where 
a  creditor  attacks  a  judgment  by  confession 
as  being  fraudulent  as  to  him  on  the  ground 
that  the  object  of  the  debtor  and  of  the 
judgment  creditor  was  to  assist  the  debtor 
in  forcing  a  compromise  with  his  other  cred- 
itors rather  than  to  have  the  judgment  en- 
forced, he  must  plead  this  ground.  A  gen- 
eral averment  in  the  complaint,  that  the 
intent  was  to  hinder,  delay,  and  defraud,  is 
insufficient,  and  will  not  put  the  adverse 
party  on  his  defense.  Meeker  v.  Harris,  79 
b.  215. 

An  averment  of  ignorance  of  the  fraud 
until  a  time  within  the  statutory  limitation 
is  sufficient  if  made  in  a  manner  sufficiently 
explicit  to  enable  the  defendant  to  meet  the 
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issue  tendered*    Godbold  v.  Lambert,  70  D. 
192. 

28.  Answer. — Where  plaintiff  makes 
an  issue  of  actual  fraud  in  a  voluntary  con* 
veyance  from  husband  to  wife,  defendants 
have  a  full  and  perfect  right  to  set  up  in 
their  answer  and  prove  any  fact  or  circum- 
stance which  will  in  any  way  tend  to  avoid 
the  actual  fraud  and  prove  the  real  intention 
under  which  they  acted  in  making  the  con- 
veyance.    Filley  v.  Register,  77  D.  522. 

29.  Evidence  of  fraud,  generally. 
—  Where  creditors  attack  the  validity  of  a 
judgment  entered  upon  a  bond  given  by  a 
father  in  failing  circumstances,  to  a  son,  soon 
after  the  latter's  majority,  on  the  alleged 
consideration  of  services  rendered,  the  cred- 
itors may  show  that,  on  a  sale  of  the  father's 
goods  by  the  sheriff,  the  son  had  claimed 
and  retained  several  of  the  articles  levied 
on,    BeUenbach  v.  BeUenbach,  18  D.  638. 

Where  the  fraudulent  combination  is 
proved,  evidence  of  the  declarations  of  the 
father,  in  his  son's  absence,  that  the  bond 
was  without  consideration  and  to  keep  off 
creditors,  is  admissible.    lb. 

A  secret  trust  inconsistent  with  the  terms 
of  sale  of  property,  though  evidence  of 
fraud,  if  not  satisfactorily  accounted  for  is 
not  fraud  per  se,  nor  conclusive  evidence  of 
it.  And  there  is  no  distinction,  in  this  re- 
spect, between  conveyances  of  real  and  of 
personal  estate.  Oriental  Bank  v.  Haskms, 
37  D.  140. 

It  is  a  badge  of  fraud  for  an  insolvent 
debtor  to  sell  his  property  pending  a  suit 
against  him;  it  is  a  much  stronger  badge 
when  the  purchaser  is  a  creditor  and  he  buys 
not  only  in  extinguished  of  his  own  debt, 
but  the  debts  also  of  other  favored  creditors; 
and  not  only  property  sufficient  to  discharge 
these  demands,  out  a  large  surplus  over. 
Peek  v.  Land,  46  D.  868. 

An  allegation  that  a  conveyance  was  to 
defraud,  hinder,  and  delay  creditors,  made 
as  a  defense  by  a  grantee  against  a  grantor, 
who  seeks  to  have  the  deed  declared  a  trust, 
should  be  supported  by  evidence  that  there 
were  creditors  at  the  time  of  the  convey* 
anoe.     Vandever  v.  Freeman,  70  D.  391. 

In  a  suit  to  set  aside  a  mortgage  as  fraud- 
ulent, where  neither  the  bill,  answer,  nor 
mortgage  makes  any  reference  to  a  promis- 
sory note  accompanying  the  mortgage, 
evidence  regarding  such  note  is  clearly  inad- 
missible.    Bloomer  v.  Henderson,  11  D.  453. 

The  inference  that  a  sale  was  intended  to 
delay  or  defraud  unpreferred  creditors  of 
the  vendor  cannot  be  drawn  from  the  mere 
fact  that  such  sale  neoessarily  gave  a 
preference  to  the  creditors  whose  debts  were 
provided  for  by  it,  to  the  exclusion  of  credi- 
tors not  so  provided  for,  where  the  price 
agreed  to  be  paid  was  the  full  value  of  the 
property  at  the  time,  and  the  purohase- 
|  money  was   intended  by  both  seller  and 
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buyer  to  be  applied  to  the  payment  of  par- 
ticular debts  of  the  seller.  York  County 
Bank  v.  Carter,  80  D.  494. 

30.  Evidence  to  disprove  fraud.  —  A 
voluntary  conveyance,  fraudulent  as  to  the 
grantor's  creditors  by  reason  of  his  embar- 
rassed condition  at  the  time  of  conveyance, 
cannot  be  upheld  because  made  in  pursuance 
of  a  promise  given  when  the  grantor  was  un- 
embarrassed.    Bucker  v.  Abtll,  48  D.  406. 

Proof  of  grantee's  exercise  of  acts  of 
ownership  upon  land  is  admissible  when  the 
continued  possession  and  acts  of  ownership 
by  the  grantor  are  relied  upon  to  show  that 
the  conveyance  was  fraudulent.  Covanhovan 
t.  Hart,  60  D.  67. 

Evidence  of  a  conveyance  by  the  vendee  in 
an  alleged  fraudulent  conveyance  of  chattels 
of  the  same  chattels  to  a  creditor  of  the  vendor 
to  secure  a  debt  for  which  euch  vendee  is 
surety,  made  after  an  attachment  of  the 
goods  by  another  creditor  of  the  vendor,  and 
after  replevin  brought  therefor,  and  contain- 
ing stipulations  to  take  effect  if  the  vendee  s 
title  to  the  goods  replevied  should  be  in- 
valid, is  inadmissible  to  show  good  faith  in 
the  original  conveyance.  Kimball  v.  Thomp- 
am,  50  D.  799. 

A  conveyance  by  an  embarrassed  debtor 
to  secure  property  from  attachment  by  cred- 
itors, the  vendee  having  knowledge  of  the 
purpose,  is  fraudulent  and  void  as  against 
creditors,  although  the  debtor  believes  such 
conveyance  will  be  best  for  the  creditors, 
and  intends  ultimately  to  pay  them.     lb. 

The  validity  of  a  conveyance  as  against 
creditors  is  not  sufficiently  proved  by  the 
vendor's  receipt  in  the  deed,  but  other  evi- 
dence will  be  required  of  a  valuable  consid- 
eration, where  the  attesting  witnesses  testify 
that  no  money  was  paid  in  their  presence  at 
the  execution,  and  the  vendor  is  proved  to 
have  been  indebted  to  the  value  of  about 
one  fourth  of  his  property,  the  bulk  of  whicli 
was  embraced  in  the  conveyance,  his  credi- 
tors being  at  the  time  of  the  conveyance  in 
pursuit  o?  their  claims,  and  numerous  suits 
then  pending  against  him,  and  notice  having 
been  served  on  the  vendee  that  he  would  be 
required  to  prove  a  consideration.  Clark  v. 
J>epem,  64  D.  717. 

A  purchaser  searching  the  records  shows 
an  intent  to  get  a  good  title  to  the  land,  but 
does  not  show  that  he  did  not  know  he  was 
enabling  the  vendor  to  defraud  his  creditors. 
Wood  v.  Chamber*,  70  D.  382. 

A  mortgage  to  secure  a  pre-existing  debt 
is  not  less  void  as  to  creditors  because  a 
mortgage  to  secure  the  same  debt,  executed 
at  the  time  the  debt  was  contracted,  con- 
tained a  covenant  that  a  new  mortgage 
should  be  given  at  a  certain  future  time  as 
additional  security  for  the  debt.  Simpson 
*.  Cartoon,  79  D.  707. 

Conveyances  on  their  face  importing  a 
•sis,  and  not  the  creation  of  a  trust  for  the 


benefit  of  creditors,  may  be  shown  by  parol 
evidence  to  have  been  intended  to  create  a 
trust  for  creditors;  but  whether  or  not  they 
were  so  intended  is  a  question  for  the  jury, 
and  not  for  the  court  York  County  Bank  v. 
Carter,  80  D.  494. 

Transfer  of  indebtedness  is  not  payment; 
as  where  one  in  debt  transfers  his  property 
to  his  wife  and  children,  but  remains  in  pos- 
session, having  the  apparent  ownership  and 
continuing  in  business;  the  fact  that  he  paid 
up  all  indebtedness  existing  at  the  time  of 
the  transfer  by  means  of  credit  obtained  af- 
terward is  only  a  transfer,  and  not  a  pay- 
ment, of  the  then  existing  indebtedness. 
Savage  v.  Murphy,  90  D.  733. 

A  charge  in  the  petition,  that  the  defend- 
ant has  made  false  and  fraudulent  represen- 
tations, does  not  warrant  the  introduction, 
by  the  defendant,  of  evidence  of  good  char- 
acter in  action  to  set  aside  a  settlement. 
Dudley  v.  McCluer,  27  R.  273. 

In  a  civil  action,  where  a  sale  is  attacked 
for  fraud,  evidence  of  the  good  character  of 
the  purchaser  is  incompetent  Leinkauf  v. 
Brinker,  52  R.  183. 

81.  Burden  of  proof.  —  Fraud  is  never 
presumed,  and  if  a  deed  is  alleged  to  be 
fraudulent,  the  allegation  can  be  sustained 
only  by  showing  fraud  in  both  the  vendor 
and  the  vendee.    Baudin  v.  Roliff,  14  D.  181. 

A  transfer  of  chattels  by  a  debtor  a  few 
days  after  judgment  has  been  recovered 
against  him,  even  though  it  be  for  value, 
and  accompanied  by  a  change  of  possession, 
affords  suspicion  of  an  intent  to  defeat  the 
judgment  creditors  claim,  and  the  trans- 
feree is  bound  to  remove  all  doubts  of  the 
fairness  of  the  transaction  in  a  contest  with 
such  creditor.     Streeperv.  Bckart,  30  D.  258. 

A  sale  which  appears  doubtful  or  sus- 
picious cannot  be  set  aside  as  fraudulent  in 
fact  until  such  fact  be  established.  Wlule 
v.  Trotter,  63  D.  112.  8.  P.,  Johnson  v. 
McOrew,  77  D.  137;  Hempstead  v.  Johnston, 
65  D.  458. 

A  contract  is  deemed  fraudulent  which 
gives  one  creditor  preference  over  others,  if 
the  party  to  be  benefited  by  the  contract 
knew  of  the  insolvency  of  the  obligor.  This 
knowledge  must  be  shown  by  the  party  who 
attacks  the  contract.  White  v.  Trotter,  53 
D.  112. 

A  party  claiming  under  a  deed  attacked 
for  fraud  makes  a  prima  facie  case  by  produ- 
cing the  securities  recited  in  the  deed,  and 
puts  the  onus  probandi  on  the  attacking 
party.     Hempstead  v.  Johnston,  65  D.  458. 

An  averment  of  ignorance  of  fraud  until  a 
time  within  the  statutory  limitation  made 
by  plaintiff  in  a  bill  to  set  aside  a  fraudulent 
conveyance  casts  the  burden  upon  the  de- 
fendant to  prove  the  contrary.  Godbold  v. 
Lambert,  70  D.  192. 

38.  Showing  insolvency  of  grantor. 
—  The  pecuniary  condition  of  parties  to  an 
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the  consideration  of  the  sale  waa  a  debt 
alleged  to  be  owing  from  the  vendor  to  the 
vendee.     SatterwJute  v.  Hicks,  57  D.  577. 


alleged  fraudulent  transfer  at  or  about  the 
time  of  the  transactions  under  investigation 
is  in  general  competent  and  important 
proof.     CovanJiovan  v.  Hart,  60  D.  67. 

Evidence  that  grantor  was  a  poor  man 
may  be  properly  rejected  in  an  action  seek- 
ing to  set  aside  the  conveyance,  Harris  v. 
Tyson,  64  D.  661. 

Evidence  showing  a  debtor's  inattention 
to  business,  and  indulgence  in  expensive  hab- 
its, and  that  these  facts  were  known  to  an 
alleged  fraudulent  mortgagee,  and  evidence 
of  the  debtor's  general  reputation  as  to  in- 
solvency, is  admissible  in  a  suit  by  the  as- 
signee in  insolvency,  against  the  mortgagee, 
to  recover  the  value  of  property  taken  un- 
der the  mortgage,  to  show  that  the  mort- 
§acee  had  reasonable  cause  to  believe  the 
ebtor  insolvent     Simpson  v.  CarUton,  79 


D.  707. 
83. 


or  hie  indebtedness.  — •  Parol 


evidence  of  the  indebtedness  of  the  vendor 
in  a  transfer  fraudulent  against  creditors  is 
competent,  it  not  appearing  that  the  indebt- 
edness was  evidenced  by  writing.  Mills  v. 
Hoivelh,  70  D.  331. 

To  prove  the  indebtedness  of  a  grantor  of 
a  voluntary  conveyance  at  the  time  of  its 
execution,  his  notes  due  previous  to  that 
time  are  admissible  in  evidence.  High  v. 
Nelms,  48  D.  103. 

The  grantor's  declarations  of  the  grantee's 
indebtedness  to  him  are  admissible  as  bear- 
ing on  the  question  of  fraud  in  the  convey- 
ance, although  made  prior  to  an  alleged 
indebtedness  of  the  grantor  to  the  grantee, 
constituting  the  consideration  of  the  convey- 
ance.    Covanhovan  v.  Hart,  60  D.  57. 

The  possibility  that  plaintiff  may  be 
charged  with  costs  in  an  action  pending 
does  not  become  a  debt  until  the  judgment 
for  costs  is  rendered  against  him.  Inhabs. 
Pelham  v.  Aldrkh,  69  D.  266. 

84.  Admissions  and  declarations.  — 
Where  a  conveyance  h  claimed  to  have  been 
made  in  fraud  of  creditors,  the  declarations 
of  the  grantor  prior  to  the  conveyance,  with 
respect  to  his  financial  embarrassments,  are 
admissible  as  evidence  of  a  fraudulent  intent 
on  his  part.  Bridge  v.  Eggleston,  7  D.  209; 
Covanhovan  v.  Hart,  60  D.  67;  but  the  con- 
veyance will  not  be  set  aside  as  fraudulent, 
unless  the  grantee  shared  in  the  fraudulent 
intent.     Foster  v.  Hall,  22  D.  400. 

The  acts  and  declarations  of  a  vendor, 
after  a  sale,  though  not  in  the  presence  of 
the  vendee,  are  admissible  in  evidence  to 
show  fraud  in  the  former,  but  not  to  show 
fraud  in  the  latter.  Martin  v.  Reeves,  15  D. 
154;  Short  v.  Tinsley,  71  D.  482;  Redfield  7. 
Buck,  95  D.  241. 

To  show  that  a  sale  was  without  con- 
sideration, and  fraudulent  as  to  creditors, 
evidence  of  the  declarations  of  the  vendor 
while  in  possession  of  the  property  that  he 
was  not  much  indebted  is  admissible,  when 


Where  a  grantor  remains  in  possession  and 
manages  the  property  as  before,'  and  the 
question  is,  whether  he  is  occupying  as 
owner  or  as  agent  of  the  grantee,  his  acts  of 
ownership  are  admissible  in  evidence  against 
the  grantee,  and  his  declarations  made  in 
connection  with  them  are  also  admissible  as 
explanatory  of  them.    Redfield  v.  Buck,  95  D. 

Where  a  conveyance  is  impeached  for 
fraud  as  to  creditors,  the  declarations  of  the 
parties  to  it  at  the  time  of  its  execution  are 
inadmissible  to  show  that  it  was  not  made 
with  a  fraudulent  intent.  Oruder  v.  Bowies, 
2  D.  665. 

The  vendee  in  a  conveyance  purporting  to 
be  made  to  secure  his  debt,  having  permitted 
the  vendor  to  assert  in  his  presence  that 
there  was  nothing  due  him,  without  contra- 
dicting him,  destroys  the  credibility  of  the 
answers  of  the  vendor  and  vendee  to  a  bill, 
where  they  assert  the  existence  of  such 
indebtedness.  Bradley  v.  Buford,  2  D. 
703. 

85.  Proving  the  fraud  by  circum- 
stantial evidence.  —  Direct  proof  of  a  com- 
bination in  a  conveyance  to  defraud  creditors 
cannot,  in  general,  be  expected;  but  from  all 
the  circumstances  attending  the  transaction 
the  court  may  infer  the  conveyance  to  be 
fraudulent.  Bradley  v.  Buford,  2  D.  703; 
Hutchison  v.  Kelly,  39  D.  250. 

The  conduct  of  parties  to  a  sale,  before 
and  after  as  well  as  at  the  time  of  a  sale, 
may  be  inquired  into  for  the  purpose  of  as- 
certaining whether  or  not  such  sale  was  bona 
fide.     ReeU  v.  Knight,  19  D.  184. 

86.  Questions  of  law  and  fact. — 
Whether  a  deed  is  fraudulent  or  not  is  a 
question  of  fact,  and  possession,  or  the  want 
of  it,  is  merely  evidence  on  that  subject. 
Trotter  v.  Howard,  9  D.  640;  Forsyth  v.  Mat- 
thews, 53  D.  522. 

A  deed  obtained  with  notice  of  a  previous 
contract  is  not  fraudulent  per  se;  the  quo 
ammo  is  matter  of  fact,  to  be  left  to  the  jury, 
and  may  be  explained  by  evidence  of  a  prior 
contract  for  the  land,  Oilpin  v.  Davis,  5  D. 
622. 

Fraud  is  a  question  of  law,  where  the  facts 
are  undisputed;  hence  the  sufficiency  of  the 
explanation  of  vendor's  possession,  if  uncon- 
tradicted as  to  the  facts,  must  be  deter- 
mined by  the  court.  Jennings  v.  Carter,  20 
D.  635. 

The  fact  that  the  vendee  knew  that  vendor 
intended  to  hinder,  delay,  and  defraud  his 
creditors  is  not  conclusive  evidence  of  the 
former '8  intent  to  aid  the  latter  in  an  at- 
tempt to  defraud  creditors,  so  as  to  render 
the  sale  void.  The  actual  intent  of  the  ven- 
dee and  the  true  character  of  the  transaction 
are  questions  of  fact  to  be  left  to  the  jury. 
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with  other  facta,  and  to  be  determined  by 
them  upon  a  consideration  of  all  the  circum- 
stances.    Brown  v.  Foree,  46  D.  519. 

Where  the  vendee  pays  a  full  and  fair 
price,  a  considerable  portion  of  which  is  ac- 
tually applied  to  the  payment  of  debts  of  the 
vendor,  tor  which  the  vendee  was  surety, 
this  fact  furnishes  a  strong  presumption  of 
the  good  faith  of  the  vendee  in  the  purchase, 
and  ought  to  be  left  to  the  jury.     lb. 

Whether  a  public  sale  under  execution  or 
deed  of  trust  is  fraudulent  is  a  question  of 
fact  for  the  jury,  free  from  any  inference  of 
fraud  in  law,  even  though  the  vendor  re- 
mains in  possession.  Qarland  v.  Chambers, 
49  D.  63. 

The  question  of  fraudulent  intent  in  a  vol- 
untary conveyance  from  husband  to  wife 
must  be  submitted  to  the  jury,  where  the 
instrument  is  sought  to  be  impeached,  but 
does  not  bear  evidence  upon  its  face  of  fraud, 
which,  if  any,  has  to  be  determined  from  the 
existence  of  debts,  against  the  grantor,  and 
other  circumstances  showing  that  his  finan- 
cial condition  at  the  time  he  executed  it 
would  not  permit  it  to  stand  in  justice  to  his 
creditors,  or  by  establishing  an  actual  intent 
to  defraud;  either  of  these  positions  being 
established,  the  conveyance  falls  under  the 
operation  of  the  statute  of  frauds.  FilUy  v. 
Register,  77  D.  522.     \ 

Two  sons,  hotel-keepers,  disposed  of  their 
interest  in  the  hotel  furniture  and  fixtures 
to  their  father,  who  had  been  living  in  the 
hotel  previous,  to  the  transfer,  after  which 
the  sons  remained,  and  one  of  them  acted  as 
superintendent.  The  dissolution  of  the  part- 
nership of  the  sons,  and  the  transfer  to  the 
father,  were  published  in  two  leading  news- 
papers. Subsequently,  the  furniture  was 
levied  on  under  a  judgment  obtained  against 
the  sons.  Held,  that  not  only  the  question 
of  good  faith  in  making  the  transfer,  but 
also  the  question  whether  there  was  such  de- 
livery, actual  or  constructive,  as  to  be  notice 
to  all  third  persons,  and  whether  the  posses- 
sion taken  by  the  vendee  was  exclusive,  or 
concurrent  with  the  vendors,  were  to  be  sub- 
mitted to  the  jury.  McKibbin  v.  Martin,  3 
R.5S8. 

37.  The  decree,  its  form,  and  how 
entered.*  —  When  a  decree  is  entered  in 
favor  of  a  creditor  and  against  several  vol- 
untary donees,  contribution  among  them 
should  be  decreed,  so  that  each  should  pay 
no  more  than  his  just  share;  but  all  should 
be  liable,  as  far  as  they  have  received  funds 
from  the  donor,  for  the  failure  of  any  one  to 
pay  his  proportion,  until  the  debt  is  satisfied. 
CUmberlayne  w.  Temple,  14  D.  786. 

A  voluntary  transfer  may  be  held  good  as 
against  the  donor  or  his  personal  representa- 
tive, yet  subject  to  the  rights  of  his  cred- 
itors; but  the  decree  confirming  such  transfer 

•Form  of  judgment  granting  relitl  against 
fraudulent  conveyances,  see  note,  "5  D.  8&KK1. 


will  bind  only  such  creditors  as  are  parties 
to  the  suit.     Blake  v.  Jane*,  21  D.  530. 

A  decree  setting  aside  a  conveyance  as 
fraudulent  may  provide  for  the  indemnity  of 
an  innocent  person  who  has  paid  off  an  en* 
cumbrance  in  good  faith.  McMetkm  ▼.  JBrf- 
mend*,  26  D.  203. 

A  conveyance,  when  set  aside  on  the  legal 
inference  of  fraud,  in  the  absence  of  any  evi- 
dence of  a  corrupt  agreement  between  the 
parties,  will  be  allowed  to  stand  as  security 
for  any  consideration  advanced  by  the  gran- 
tee. Anderson  ▼.  Fuller,  36  D.  290.  Thus 
where  a  debtor  conveys  to  one  of  his  cred- 
itors real  and  personal  property  in  satisfac- 
tion of  a  debt  due  to  such  creditor,  but  for  a 
Srice  not  equal  to  its  full  value,  and  imme- 
iate  possession  of  a  portion  of  the  personal 
property  is  not  taken  by  the  vendee,  although 
the  sale  of  that  portion  of  the  personal  prop- 
erty is  constructively  fraudulent,  the  con- 
veyance will  be  permitted  to  stand  'as  a 
security  for  the  real  indebtedness  to  the 
grantee,  who  will  have  a  prior  right  to  satis- 
faction out  of  the  property  so  conveyed.  Short 
v.  Thuley,  71  D.  4S2. 

Where  the  court  sets  aside  an  assignment 
of  the  debtor's  interest  in  the  estate  of  his 
deceased  father  as  being  fraudulent  and 
void,  it  may  order  an  account  of  the  personal 
estate  of  which  the  latter  died  possessed,  in 
order  to  ascertain  to  what  portion  thereof 
the  debtor  is  entitled.  Oretr  v.  Wright,  52 
D.  111. 

When  two  creditors  institute  proceedings 
to  set  aside  a  fraudulent  conveyance,  and 
obtain  judgment,  the  property  will  be  de- 
creed to  satisfy  the  prior  lien  first,  and  if  the 
creditor  having  the  latest  judgment  has  a 
mortgage  on  the  same  property  for  the  same 
debt,  which  was  secured  prior  to  either  judg- 
ment, his  lien  of  mortgage  will  be  preferred 
to  the  judgments.  Trimble  v.  Turner,  53  D. 
90. 

Upon  setting  aside  a  husband's  conveyance 
as  fraudulent  and  void,  creditors  are  not  en- 
titled to  a  judgment  for  the  sale  of  the  wife's 
dower  in  the  land  conveyed  because  she 
signed  and  acknowledged  the  deed  with  her 
husband.     Lowry  v.  Fisher,  92  D.  475. 

88.  Enforcement  of  the  decree.— 
Upon  setting  aside  a  fraudulent  conveyance, 
the  vendee  will  be  permitted  to  show  the 
real  amount  due  him  from  the  vendor,  and 
to  share  pro  rata  in  the  proceeds  of  the  prop- 
erty; upon  condition,  however,  that  he  first 
surrenders  all  property  which  has  come  into 
his  possession  under  the  conveyance.  Brad- 
ley v.  Buford,  2  D.  703. 

The  effect  of  setting  aside  a  deed  as  inter- 
fering with  creditors'  rights  is  to  place  the 
creditors  as  if  the  deed  had  never  existed, 
and  to  leave  them  to  enforce  their  claims 
and  obtain  satisfaction  according  to  their  le- 
gal priorities.     Oraeey  v.  Davis,  51  D.  663. 

Where  a  creditor  proceeds  in  equity  to  set 
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aside  fraudulent  conveyances  of  both  per- 
sonal and  real  property,  in  order  that  it  may 
be  reached  by  execution  at  law,  he  is  not 
compelled  to  confine  his  suit  to  the  personal 
property,  and  exhaust  it  first,  but  may  pro- 
ceed against  both  by  the  same  suit.  Snod- 
graa*  v.  Andrews,  64  D.  169. 

An  adjudication  that  a  conveyance  of  real 
estate  is  fraudulent,  as  against  certain  cred- 
itors of  the  grantor,  affects  the  title  of  the 
grautee  only  so  far  as  such  creditors  are  con- 
cerned who  were  parties  to  the  proceeding 
in  which  the  adjudication  was  had.  Other 
creditors,  not  parties,  cannot  avail  themselves 
of  the  adjudication.  Huntington  v.  JeweU, 
95  D.  788. 

IV.  Other  Remedies. 

89.  In  general.  —  Where  a  fraudulent 
conveyance  of  property  has  been  made  for 
the  purpose  and  with  the  intent  to  defraud 
creditors,  an  action  on  the  case  by  one  of 
those  creditors,  against  the  parties  to  the 
fraud,  for  the  amount  of  damages  such  cred- 
itor can  prove  he  has  suffered  by  reason  of 
such  conveyance,  cannot  be  sustained.  Moody 
v.  Burton,  46  D.  612. 

40.  Attachment.  —  A  trustee  process  to 
charge  one  for  lands  alleged  to  be  conveyed  by 
the  principal  defendant  in  fraud  of  creditors 
does  not  he.     Ripley  v.  Severance,  17  D.  397. 

Where,  to  defraud  creditors,  a  debtor  trans- 
fers goods  to  one  who  bona  fide  pays,  or  as- 
sumes to  pay,  on  account  of  the  goods,  debts 
to  the  full  value  of  such  goods,  the  trans- 
feree cannot  afterwards  be  charged  as  the 
trustee  of  the  debtor.  Hutc/iins  v.  Sprague, 
17  D.  439. 

Creditors  of  a  fraudulent  grantor  cannot 
seize  the  property  conveyed,  otherwise  than 
by  virtue  of  process,  the  authority  of  which 
extends  to  the  place  in  which  the  property 
is  found.     MeOee  v.  Campbell,  32  D.  783. 

41.  Execution. . —  A  creditor,  in  order 
to  reach  property  conveyed  by  a  fraudulent 
trust  deed,  void  as  to  him,  must  get  posses- 
sion of  the  property  by  obtaining  judgment, 
and  having  it  seized  under  execution.  Grinu- 
\sy  v.  Hooker,  67  D.  227;  Green  v.  Kornegay, 
67  D.  261. 

A  creditor  cannot  reach  property  con- 
veyed by  a  fraudulent  trust  deed,  void  as  to 
him,  bv  taking  a  deed  from  the  debtor. 
Grimsby  v.  Hooker,  67  D.  227. 

Creditors  can  hold  the  trustee  responsible 
for  the  value  of  property  sold,  where  they 
have  reduced  their  debts  to  judgment,  but 
before  execution  can  issue  thereon,  the  trustee 
sells  the  property  upon  which  the  levy  would 
have  been  made.     lb. 

FBBE  PASSES. 

Duty  of  carrier  to  person  riding  on,  see 
Railroad  Companies,  67. 

Injuries  to  passengers  riding  on,  see  Rail- 
road Companies,  88. 


FREIGHT. 

Carrier's  right  to,  see  Carriers,  50-56. 
Extent  of  underwriter's  liability  for  1< 

of,  see  Insurance,  177. 
Insurable  interests  in,  see  Insurance,  89. 
Right  of  railroad  company  to,  see  Railroad 

Companies,  62. 
Right  to,  of  carrier  by  Teasel,  see  Shippinq, 

12-15. 
What  is  a  total  loss  of,  see  Insurance,  146. 

FRIVOLOUS  PLEADINGS. 

Striking  out,  see  Pleadings,  178. 

FUGITIVE. 

From  justice,  who  is,  see  Extradition,  8. 
From  justice,  rights  of,  see  Extradition, 
4-6,  17. 


FUNERAL 

Payment  of,  by  representative,  see  Exsov* 
tors  and  Administrators,  82. 

FURTHER   INSTRUCTIONS. 
After  retirement  of  jury,  see  Trial,  94,  192. 

FUTURE-ACQT/rRED    PROPERTY. 
Mortgages  of,  see  Chattel  Mortgages,  S. 

FUTURE  ESTATES. 
When  pass  by  deed,  see  Deeds,  81. 

GAME  LAWS. 

Violations  of,  and  how  punished,  see  Crimi- 
nal Law,  24. 

GAMING. 

[Includes  the  prosecution  and  conviction  of 
persons  for  unlswfal  gambling.  The  invalidity 
of  gaming  considerations  is  treated  under  the 
titles  referred  to  below.  | 

Gaming  consideration,  see  Bills  am d  Notes, 
67;  Wagers,  8. 

Illegality  of  gaming  contracts,  tee  Con- 
tracts, 96. 


1.  Validity  of  statutes  to  suppi 

A  statute  authorized  the  police  to  seize 

gambling-tables  and  gaming  devices  used 
for  gambling,  and  made  it  the  duty  of  the 
president  of  the  police  to  cause  the  same  to 
be  publicly  destroyed.  This  oould  be  done 
without  notice  to  the  owner  or  any  sem- 
blance of  a  judicial  investigation.  Held,  un- 
constitutional    Lowryv.  Rainwater,  35  R. 

490. 

2.  What  constitutes  the  offense.  — 
To  constitute  gaming,  there  mast  not  only 
be  a  betting  upon  the  determination  of  an 
event,  but  the  course  of  action  to  bring 
about  such  event  must  have  originated  and 
commenced  with  the  view  to  determine  the 
bet.    State  v.  Smith,  33  D.  132. 

Keeping  a  common  gaming-house  is  uv 
dictabfe  at  common  law.     People  v.  Jackson* 
|  4ft  D.  449;  Lord  v.  State,  41  D.  728. 


GAMING —GAS  COMPANIES. 


1641 


For  Index  to  Notes  1b  American  Decision*  and  American  Reports,  see  Volume  I* 


Playing  at  cards  under  an  agreement  that 
the  beaten  party  shall  treat  to  cigars  is  un- 
lawful gaming.     State  v.  Wade,  51  R.  560. 

Pools  on  horse-races  or  base-ball  games, 
are  "games"  within  the  statute  against 
gaming.    People  v.  WeUhoff,  47  R.  557. 

The  keeper  of  a  billiard-room,  where  par- 
ties, with  his  knowledge,  play  billiards  with 
the  understanding  that  the  loser  shall  pay 
for  the  use  of  the  table,  is  guilty  of  a  viola- 
tion of  a  statute  against  keeping  a  house 
resorted  to  for  the  purposes  of  gambling. 
State  v.  Book,  20  B.  609. 

A  raffle  with  dice  is  a  "bet"  and  a 
"game."    Long  v.  State,  58  R.  633. 

8.  What  does  not.* — Betting  on  an  elec- 
tion is  not  gaming.   State  v.  Smith,  33  D.  132. 

The  act  of  1817,  chapter  61,  section  4,  of 
Kentucky,  does  not  authorize  an  indictment 
for  betting  on  an  election,  without  a  prose- 
cutor being  marked  thereon.     lb. 

Keeping  a  house  or  room  for  the  illegal 
sale  of  lottery  tickets  is  not  indictable. 
People  v.  Jackson,  45  D.  449. 

A  statute  forbidding  "any  game  of  cards, 
dice,  or  other  gaming  device  at  any  tavern 
or  dramshop,  does  not  include  the  playing 
of  cards  without  any  bet  or  stake  depending 
thereon.     Ansley  v.  State,  38  R.  29. 

4.  Keeping  a  gaming-table. —  A  bil- 
liard-table used  for  playing  the  game  of 
faro  ceases  to  be  a  billiard-table  in  the  eyes 
of  the  law,  and  does  not  fall  within  the  ex- 
ception of  a  statute  prohibiting  the  keeping 
of  any  gaming-table  except  billiard-tables. 
State  v.  Price,  37  D.  81. 

5.  What  indictment  Is  sufficient. — A 
presentment  for  unlawful  gaming  should  set 
oat  the  place  to  be  an  ordinary  or  other 
public  place.     Hard  v.  Com.,  26  D.  340. 

A  charge  that  defendant  kept  a  common 
gaming-house,  to  wit,  a  place  where  tickets 
in  unauthorized  lotteries  are  sold,  does  not 
charge  a  public  offense;  for  the  general 
charge  of  keeping  a  gaming-house  is  ex- 
plained, and  this  explanation  cannot  be 
disregarded  as  surplusage.  People  ▼.  Jack- 
son, 45  D.  449. 

6.  Evidence  to  convict.  —  Habitually 
playing  cards  or  dominos  in  a  common  gam- 
ing-house for  meat  and  drink  is  sufficient 
evidence  of  the  offense  of  keeping  suoh  a 
house.    Lord  v.  State,  41  D.  729. 

Proof  that  the  persons  frequenting  the 
house  are  of  the  character  described  in  the 
indictment,  or  of  specific  acts  of  cursing, 
swearing,  quarreling,  and  drinking,  are  un- 
necessary. Such  matters  are  merely  descrip- 
tive, and  immaterial  to  the  offense  charged. 
lb. 


Bights  and  liabilities  of,  see  Attachment, 

92-109. 
Who  liable  as,  see  Attachment,  9-19. 

*8ee  note  on  what  is  and  what  is  not  gaming, 
MD.184-U& 


GARNISHMENT. 

Enforcement  of  judgments  by,  see  Judg- 
ment, 132. 
Generally,  see  Attachment. 

GAS  COMPANIES. 

1.  Charters.  —  A  grant  to  a  corporation 
of  the  right  to  lay  gas-pipes  in  public  streets, 
by  charter  repealable  at  the  will  by  the  legis- 
lature, is  not  a  mere  license,  but  when  ex- 
ercised it  is  an  easement.  Providence  Oas 
Co.  v.  Thurber,  65  D.  621. 

The  legislature  may  grant  to  a  body  cor* 
porate  the  exclusive  franchise  of  manufactur- 
ing and  selling  gas  to  illuminate  a  city,  and 
of  constructing  works  and  laying  pipes  for 
such  purpose.  State  v.  Milwaukee  Oas-ligJU 
Co.,  9  R.  59a 

2.  Ownership  of  pipes. —  Pipes  laid 
through  the  streets  of  a  city  by  a  gas  com- 
pany, l>y  permission  of  the  corporate  author- 
ities, do  not  become  the  property  of  the  city 
or  a  part  of  the  realty,  but  remain  the  per- 
sonal property  of  the  company.  Mempliie 
Gas-light  Co.  v.  State,  98  D.  452. 

8.  Application  for  gas.  —  A  gas  com- 
pany cannot  require  a  person  to  sign  a  writ- 
ten application  for  gas,  stating  the  number 
of  burners,  etc.,  which  it  might  otherwise 
require  him  to  sign,  where  the  application  is 
in  an  agreement  which  contains  a  promise 
to  abide  by  certain  unreasonable  and  illegal 
rules  and  regulations  adopted  by  the  com' 
pany,  so  that  he  could  not  sign  the  applica- 
tion without  being  bound  by  the  promise; 
and  the  company,  by  presenting  the  applica- 
tion in  that  shape,  waives  its  right  to  insist 
upon  the  application  in  any  other.  Shepard 
v.  Milwaukee  O.  L.  Co.,  82  D.  679. 

4.  Obligation  to  furnish  gas.  —  A  gas 
company  is  bound  to  supply  all  individuals 
requiring  it,  on  payment  or  reasonable  se- 
curity. Williams  v.  Mutual  Oas  Co.,  60  R. 
266;  Shepard  v.  Milwaukee  Oas  L.  Co.,  70  D. 
479.  Contra,  see  Paterson  Oas  L.  Co.  v. 
Brady,  72  D.  360. 

Oas  company,  in  the  absence  of  anything 
to  the  contrary  in  its  charter,  may  make  and 
sell  gas,  fix  its  own  price,  and  choose  its  own 
customers,  like  the  manufacturer  of  any 
other  article.  Paterson  Oas  L.  Co.  v.  Brady, 
72  D.  360;  MeCune  v.  Norwich  City  Oas  Co., 
79  D.  278. 

A  declaration  in  an  action  against  a  gas 
company  for  cutting  off  plaintiff's  gas  sup- 
ply, alleging  that  the  gas-pipes  of  the  plain- 
tiff and  defendant  were  united,  and  up  to  a 
specified  time  defendants  had  supplied  plain- 
tiff with  gas  by  means  of  such  pipes,  and  had 
been  paid  for  it,  and  that  plaintiff  desired  to 
take  defendants'  gas,  and  was  ready  and 
willing  to  pay  for  it  as  before,  and  that  it 
was  the  duty  of  the  defendants  to  supply 
plaintiff  with  gas,  but  that  they  maliciously 
shut  off  the  gas  and  refused  to  supply  him, 
states  no  title  or  right  of  recovery,  and  is 
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not  eared  by  verdict;  and  after  verdict, 
judgment  will  be  arrested  on  the  ground  of 
the  insufficiency  of  the  declaration.  Had 
the  plaintiff  declared  upon  a  contract  to 
supply  him  with  gaa  until  reasonable  notice 
given  of  an  intention  to  discontinue,  the 
jury  might  perhaps  have  found  such  contract 
and  its  violation;  but  the  mere  allegation  of 
duty  is  of  no  avail.  McCune  v.  Norwich  City 
Gas  Co.,  79  D.  278. 

A  gas  company  is  liable  in  such  damages 
for  wrongfully  refusing  to  supply  one's  store 
with  gas  as  will  compensate  him  for  the 
pecuniary  loss,  and  also  for  the  inconvenience 
and  annoyance  experienced  by  him  in  his 
mercantile  business,  arising  out  of  the  com- 
pany's refusal.  Shepard  v.  Milwaukee  One 
L.  Co.,  82  D.  679. 

Damages  for  loss  of  the  profits  of  the  busi- 
ness, necessarily  caused  by  the  company's 
wrongful  refusal  to  supply  a  store  witn  gas, 
may  be  recovered  against  it;  and  therefore 
evidence  by  plaintiff  to  show  the  nature  and 
extent  of  his  business,  and  that  the  want  of 
gas  would  teud  to  prevent  customers  from 
coming  to  his  store,  is  admissible,     lb. 

A  demand  for  gas  and  tender  of  payment 
need  not  be  repeated  monthly  in  order  that 
an  applicant  may  be  entitled  to  recover 
damages  during  all  the  time  the  gas  was 
wrongfully  withheld  from  him,  where  the 
rules  of  the  company  did  not  require  pay- 
ment for  gas  in  advance,  but  that  bills  should 
be  paid  on  the  first  of  each  month,  and  the 
company  refused  to  furnish  him  with  gas 
solely  because  he  refused  to  sign  an  agree- 
ment to  abide  by  certain  illegal  rules  and 
regulations  of  the  company.     lb. 

o.  Rules  and  regulations.  —  A  gas 
company  has  a  right  to  make  such  needful 
rules  and  regulations  for  its  own  convenience 
and  security  and  for  the  safety  of  the  public 
as  are  reasonable  and  just,  and  to  exact  from 
the  consumer  a  promise  of  conformity  thereto. 
Shepard  v.  Milwaukee  Oas  L.  Co.,  70  D.  479. 

A  rule  of  a  gas  company  allowing  it  to 
demand  security  for  the  gas  consumed,  or  a 
deposit  of  money  to  secure  payment  there- 
for, is  just,  and  necessary  to  guard  against 
loss.     lb. 

A  person  is  not  bound,  in  order  to  entitle 
him  to  be  furnished  with  gas,  to  subscribe 
to  a  rule  of  the  company  which  authorizes  it 
by  its  inspector  to  have  free  access  at  all 
times  to  buildings  and  dwellings,  to  examine 
the  whole  apparatus,  and  to  remove  the 
meter  and  service-pipe.  Such  a  regulation 
is  too  general,  and  cannot  be  upheld.     lb. 

A  rule  reserving  to  the  company  a  right 
at  any  time  to  out  off  communication  of  the 
service-pipe,  if  it  shall  find  it  necessary  so  to 
do  to  protect  the  works  against  abuse  or 
fraud,  is  invalid.  The  company  must  rely 
for  protection  against  fraud  upon  the  same 
tribunals  that  the  law  provides  for  individ- 


A  gas  company  has  no  power  to  impose  a 
penalty  for  the  violation  of  one  of  its  regu- 
lations, nor  has  it  the  right  to  make  the 
submission  to  such  penalty  a  condition  pre- 
cedent to  the  right  of  a  citizen  to  be  fur- 
nished with  gas.    lb. 

6.  Meters.  —  Under  a  special  charter, 
granted  in  1846,  the  defendant  was  empow- 
ered to  "manufacture  and  sell  gas  "for  the 
purpose  of  lighting  the  city  of  Columbus. 
The  grant  was  exclusive  for  the  term  of 
twenty  years.  The  charter  contained  no 
provision  as  to  the  price  to  be  charged  for 
gas,  nor  on  the  subject  of  meters.  Held, 
that  the  defendant  was  subject  to  the  pro- 
visions of  the  act   of  1867  restricting  the 

Slice  to  be  charged  for  the  use  of  meters. 
(ate  v.  Columbus  Gas-light  etc  Co.,  32  R,  390. 

7.  liability  for  negligence.  — 


dence  is  properly  rejected  aa  irrelevant 
which  is  offered  to  prove,  in  an  action  of 
tort  against  a  gas-light  company,  that  gas 
escaped  from  the  defendants'  pipes  into 
other  houses  than  the  plaintiff's  at  the  time 
alleged,  and  that  the  defendants  were  negli- 
gent in  reference  thereto,  before  it  has  been 
shown  that  gas  came  into  the  plaintiff's 
house.  Emerson  v.  Lowell  Oas  L.  Co.,  83 
D.  621. 

Owner  of  building  to  chimney  of  which 
gas  company  has,  without  owner's  consents 
so  affixed  wire  as  to  render  chimney  unsafe, 
and  ultimately  to  cause  its  fall  upon  pas- 
ser-by, may  be  liable  for  damage  so  caused; 
and  if,  when  so  liable,  he  pays  the  damage, 
he  has  an  action  against  the  company  for 
indemnity.  Gray  v.  Boston  Gas  L.  Co.,  19 
R.  324. 

The  owner  of  a  house  cannot  maintain  aa 
action  against  a  gas-light  company  for  an 
injury  to  his  reversionary  interest,  caused 
by  the  negligence  of  the  company  in  permit- 
ting gas  to  escape  into  the  house,  if  the  im- 
mediate cause  of  the  injury  was  the  explo- 
sion of  the  gas  by  the  negligence  of  a  tenant 
in  possession  of  the  house.  BarUett  ▼.  Boston 
Gas  L.  Co..  19  R.  421. 

Plants  in  plaintiff's  green-house  were  in- 
jured by  the  escane  of  gaa  from  the  defend- 
ant's mains,  laid  in  a  city  street,  through  s 
city  sewer,  owing  to  the  negligence  of  the 
city  in  building  the  sewer.  Held,  that  de- 
fendant was  liable.  Butcher  v.  Providence 
Gas  Co.,  84  R.  626. 

8.  for  nuisances.  —  An  action  in 

the  nature  of  an  action  on  the  case  may  be 
maintained  against  a  gas  company  for  all 
consequential  damages  resulting  from  its 
negligently  suffering  the  gas  to  escape  from 
its  pipes.  But  the  uurden  of  proof,  in  such 
an  action,  is  upon  the  plaintiff  to  establish 
as  a  fact  the  failure  of  the  company  to  exer- 
cise due  and  ordinary  care  in  keeping  its 
pipes  in  a  sound  and  safe  condition  for  the 
transmission  and  distribution  of  the 
Holly  ▼.  Boston  Gas  L.  Co.,  69  D.  231. 
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In  such  an  action  the  plaintiff  moat  prove 
that  he  used  ordinary  care  for  his  own  pro- 
tection against  the  noxious  influence  of  the 
gas,  or  he  cannot  recover  against  the  com- 
pany.   /&. 

Want  of  ordinary  care  on  the  part  of  the 
father  of  a  minor  child  in  adopting  suitable 
precautions  to  protect  such  child  from  the 
hurtful  effects  of  gas  escaping  from  the  pipes 
will  defeat  an  action  brought  against  the  gas 
company  for  injuries  sustained  oy  said  minor 
child  from  the  escape  of  the  gas.     76. 

In  an  action  against  a  gas  company  for 
injury  caused  by  neglect  to  repair  leaks  in 
their  pipes,  evidence  is  admissible  on  the 
part  of  the  defendant  to  show  what  was  the 
system  of  the  company  in  regard  to  com- 
plaints of  leaks,  not  for  the  purpose  of  show- 
ing that  the  company  exerted  the  same 
degree  of  diligence  in  that  as  in  other  in- 
stances, but  to  exhibit  its  system  and  plan 
of  action,  and  the  means  provided  by  it  for 
conducting  its  enterprise.     lb. 

In  an  action  to  recover  damages  for  an  in- 
jury to  the  plaintiff's  health,  caused  by  an 
escape  of  gas  from  the  main  pipe  in  a  pub- 
tic  street,  which  passed  therefrom  through 
various  sewers  and  drains  into  the  cellar  of 
the  house,  and  thence  into  the  house  occu- 
pied by  the  plaintiff,  evidence  is  competent 
to  show  that  all  the  other  persons  living  in 
the  same  house,  who  had  been  in  good  health 
before  the  time  complained  of,  afterwards 
became  ill,  for  the  purpose  of  showing  the 
effect  of  the  gas  upon  others  who  inhaled  it 
at  the  same  time  with  the  plaintiff.  Hunt 
t.  Lowell  Gob  L.  Co.,  85  D.  697. 

Evidence  that  inmates  of  another  house 
were  made  sick  in  consequence  of  inhaling 
gas  that  escaped  from  the  same  defect  in  the 
defendant's  pipes  is  not  admissible  for  plain- 
tiff in  an  action  to  recover  for  injuries  caused 
by  the  escape  of  gas  into  his  own  house. 
The  evidence  must  be  limited  to  the  effect 
of  the  gas  upon  those  who  have  in  common, 
and  under  similar  circumstances,  inhaled  it. 
/o. 

A  gas-light  company  is  equally  liable  for 
an  injnry  caused  by  an  escape  of  gas  from 
the  main  pipe  in  a  public  street,  and  passing 
therefrom  through  various  sewers  and  drains 
into  the  plaintiff's  house,  whether  the  in- 
jury was  caused  by  inhaling  gas  of  the  de- 
fendants, or  other  gases,  from  the  sewers  and 
drains  which  it  set  in  motion,  provided  the 
plaintiff  was  not  and  the  defendants  were 
guilty  of  negligence.  The  defendants'  neg- 
ligence in  such  a  case  is  as  much  the  proxi- 
mate cause  of  the  injury  as  if  their  own  gas 
had  occasioned  it.     lb. 

GAS-FTXTTJBES. 

When  deemed  fixtures  in  law,  see  Fixtures, 
6. 

GENERAIi. 

Agents  el  railroad  companies,  powers  and 


duties  of,  see   Railroad   Companies, 
38. 
Assets,  what  are,  see  Executors  and  AD- 
MINISTRATORS, 31. 

Average,  in  marine  insurance,  tee  Insur- 
ance, 166-171. 
Damages,   distinguished    from  special,   see 

Damages,  15. 
Demurrer,  in  pleading  at  law,  see  Pleading, 

44. 
Demurrer,  in  pleading  under  code,  tee  Plead- 
ing, 127. 
Denials,  sufficiency  of,  in  answer  under  code, 

see  Pleading,  109. 
Issue,  admissibility  of  evidence  under  plea 

of,  see  Pleading,  156;  Assumpsit,  23; 

Slander,  33. 
Issue,  in  ejectment,  see  Ejectment,  29. 
Issue,  in  suits  by  corporation,  see  Corpora* 

tions,  196. 
Issue,  in  suits  on  bills  or  notes,  see  Bills 

and  Notes,  273. 
Issue,  notice  of  special  defense  with,  see 

Pleading,  34. 
Issue,  plea  of,  in  actions  at  law,  see  Plead- 
ing, 28. 
Issue,  what  evidence  is  admissible  under, 

in  actions  at  law,  see  Pleading,  141, 

142. 
Laws,  incorporation  under,  see  Corpora* 

tions,  15. 
Legacies,   distinguished  from   specific,   see 

Legacies,  9. 
Liens,  see  Liens,  10. 
Objections,  effect  of,  see  Trial,  65. 
Partner,  special  partner  when  liable  as,  see 

Partnership,  107. 
Relief,   prayer  for,   in  bill  in  equity,   see 

Pleading,  63. 
Relief,  prayer  for,  in  complaint  under  code, 

see  Pleading,  102. 
Verdict,  in  ejectment,  see  Ejectment,  43. 
Verdict,  sufficiency  of,  in  civil  cases,   see 

Trial,  107. 
Verdict,  sufficiency  of,  in  criminal  cases,  see 

Trial,  202. 
Words,  in  statute,  construction  and  effect  of, 

see  Statutes,  35. 

GENUINENE8S. 

Opinion  on  Question  of,  see  Witnesses,  125. 
Warranty  of,  see  Sales,  71. 

GIFTS. 

[Include*  the  validity  and  effect  of  gifts,  gen 
erally,  and  also  of  gifts  made  in  view  of  the  ap- 
proaching death  of  the  donor.] 

Between  husband  and  wife,  see  also  Hub- 
band  and  Wife,  91,  92. 

Between  parent  and  child,  see  also  Parent 
and  Child,  17. 

Construction  of  charitable,  see  Charities,  8. 

Right  of  alien  to  take  by.  see  Aliens,  11. 

To  charity,  what  is,  see  Charities,  3. 

To  unincorporated  associations,  see  Chari- 
ties, 7. 
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I.  Gifts  Intxr  Vivos. 
IL  Gifts  Causa  Mortis. 

I.  Gifts  Inter  Vivos. 

1 .  General  nature  of  a  gift  —  A  $if t 
of  a  chattel  personal  is  the  act  of  transferring 
the  right  and  possession  thereto,  whereby 
one  man  renounces  and  another  acquires  im- 
mediately all  right  and  title  to  the  gift 
Mc  Willie  ▼.  Van  Voder,  72  D.  127. 

Gifts  made  per  verba  in  prcssenU  rest  in 
those  only  who  are  then  m  eats.  Myers  v. 
Myers,  16  D.  648. 

An  intention  to  make  a  gift  is  unavailing 
for  any  purpose  if  not  carried  into  effect; 
and  if  the  gift  is  made,  the  intention  to 
make  it  is  necessarily  implied.  Peck  v. 
Brummagim,  89  D.  195. 

Title  once  acquired,  either  by  sale  or  gift, 
is  not  divested  by  the  mere  fact  that  the 
purchaser  or  donee  did  not  thereafter  take 
the  property  into  his  exclusive  possession, 
and  appropriate  it  to  his  exclusive  use. 
Danlryv.  Hector,  60  D.  242. 

2.  what  constitutes  a  gift.  —  1.  Gen- 
eral principles.  —  Destroying  a  bond,  with 
a  declared  intent  to  forgive  the  debt,  is  suf- 
ficient, by  way  of  gift,  to  release  the  debt. 
Gardner  v.  Gardner,  34  D.  340. 

A  valid  gift  of  a  debt  due  the  donor  from 
the  donee  may  be  made  by  the  donor  by 
balancing  the  books  of  account,  and  deliver- 
ing a  receipt  in  full  to  the  donee.  Gray  v. 
Barton,  14  R.  181. 

The  declaration  of  an  intention  to  give, 
followed  by  delivery  of  the  subject-matter 
of  the  intended  gift  to  a  bailee,  for  the  bene- 
fit of  the  donee,  constitutes  a  perfected  gift. 
Gardner  v.  Merritt,  3  R.  115. 

The  delivery  of  a  check  to  a  payee  named 
as  trustee,  payable  six  months  after  the 
maker's  death,  does  not  constitute  a  gift  nor 
an  enforceable  trust.  Appeal  of  Waynesburg 
College,  56  R.  252. 

2.  Illustrations.  —  A  grandmother  of  sev- 
,  eral  grandchildren,  having  stated  that  "she 
was  going  to  put  money  in  the  bank  for  her 
grandchildren,**  deposited  various  sums  of 
money  in  the  savings  bank  to  the  credit  of 
the  grandchildren,  and,  in  accordance  with 
the  by-laws  of  the  bank  relative  to  deposits 
by  parents  and  guardians,  caused  them  to  be 
made  subject  to  her  own  order,  or  that  of 
her  daughter.  On  the  death  of  the  grand- 
mother, her  own  daughter  became  executrix 
of  the  estate,  and  withdrew  said  sums  of 
money  from  the  savings  bank  and  adminis- 
tered them  as  part  of  the  estate.  In  a  suit 
to  obtain  an  accounting  of  the  moneys  so 
withdrawn  and  administered, — held,  that 
the  deposits  were  perfected  gifts,  only  liable 
to  be  withdrawn  for  the  exclusive  benefit  of 
the  donees,  the  grandchildren.  Gardner  v. 
MerriU,  3  R.  115. 

A  wealthy  and  childless  widow  deposited 
is  a  savings  bank  $250  in  her  own  name,  as 


trustee  for  W.,  the  child  of  a  neighbor  and 
friend.  Soon  after  she  told  his  parents  that 
she  had  deposited  such  sum  for  their  son, 
and  afterward  spoke  of  it  as  belonging  to 
him.  She  afterward  drew  out  the  money  at 
different  times  and  applied  it  to  her  own  use, 
and  died,  leaving  a  will  in  which  no  men- 
tion was  made  of  the  deposit  or  of  W. 
Held,  that  the  deposit  was  a  complete  gift; 
that  the  depositor  could  not  revoke  it,  and 
that  her  executor  was  liable  to  W.  for  the 
amount.     Minor  v.  Rogers,  16  R.  69. 

K.  delivered  her  bank-book  of  savings  de- 
posits, with  an  assignment  of  the  deposits,  to 
K,  upon  an  oral  agreement  that  B.  should 
pay  her  during  life  such  sums  as  she  wanted, 
and  on  her  death  should  pay  the  balance  to 
N.  's  son.  In  execution  of  this  agreement,  EL 
paid  N.  money  during  her  life,  and  the  bal- 
ance remaining  at  her  death  he  paid  to  her 
son,  her  executor.  Held,  that  the  transac- 
tion was  a  valid  gift  and  the  son  was  not 
liable  to  account  for  the  money  as  executor. 
Davis  v.  Ney%  28  R.  272. 

D.  deposited  in  a  savings  bank  in  his  own 
name  all  he  was  permitted  under  the  rules, 
and  then  made  three  other  deposits  as  trus- 
tee, one  for  his  only  son,  the  others  for  his 
grandchildren,  taking  separate  bank-books, 
which  he  never  delivered,  but  which  were 
found  among  his  effects  on  his  death.  He 
received  the  dividends  during  his  life.  The 
rules  provided  that  he  must  produce  the 
books  to  receive  dividends,  in  order  that 
they  might  be  entered  and  that  any  deposi- 
tor might  designate  the  person  for  whose 
benefit  he  made  deposit  which  should  bind 
his  legal  representatives.  The  son  and 
grandchildren  offered  to  prove  that  he  had 
told  each  of  them  that  he  had  made  and  in- 
tended the  deposits  for  them  after  his  death, 
but  he  wanted  to  draw  the  interest  during 
bis  life.  Held,  competent  end  to  justify  a 
finding  of  a  complete  and  effectual  trust 
Gerrish  v.  New  Bedford  InsU,  35  R.  365. 

A  father  holding  a  mortgage  against  his 
son,  and  intending  to  make  him  a  gift  ex- 
ecuted and  delivered  to  him  a  receipt  for  a 
portion  of  the  debt  providing  that  the 
amount  should  be  indorsed  on  the  mortgage. 
Held,  a  valid  gift  of  so  much,  although  the 
indorsement  was  never  made.  Carpenter  v. 
Souk,  42  R.  248. 

H.,  an  invalid,  had  collected  and  kept 
apart  in  a  sack  some  two  thousand  dollars  in 
gold  coin.  He  gave  it  into  the  hands  of  a 
friend  and  neighbor  to  keep  and  use  it  for 
H.  s  daughter,  some  seven  or  eight  years 
old.  The  receiver  asked  Mrs.  H.  to  keep  it 
for  him  till  he  should  call  or  send  for  it  and 
she  kept  it  accordingly.  This  was  with  H.  8 
knowledge  and  approval.  H.  died  away 
from  home,  and  thereafter  Mrs.  H.  sent  the 
sack  and  money  to  the  bailee.  Held,  a  valid 
gift    Nolen  v.  Harden,  51  R.  563. 

Plaintiff's  intestate  entered  the  military 
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service  daring  the  late  war,  and,  just  before 
starting  for  the  army,  said  to  defendant,  to 
whom  he  had  loaned  a  gun:  "If  I  never  re- 
turn, you  may  keep  the  gun  ae  a  present 
from  me."  He  never  returned,  but  died  in 
the  service.  In  an  action,  by  his  adminis- 
trator, to  recover  the  gun,  —  held,  that  the 
facts  did  not  constitute  a  gift,  either  inter 
vivos  or  cornea  mortis.    Smith  v.  Doreey,  10 R. 

na 

A  delivered  notes,  which  she  owned,  to  B, 
directing  him  to  use  them  and  support  her 
oat  of  the  proceeds,  and  on  her  death  to  pay 
her  debts,  erect  a  monument  to  her,  and  give 
the  balance  to  his  wife.  Eight  months  later, 
B  executed  to  A  a  receipt  that  he  held  the 
note  in  trust.  A  reiterated  her  instructions 
the  day  before  her  death,  about  two  years 
later.  Held,  no  gift.  Smith  v.  Fergveon,  46 
R.216. 

8.  What  may  be  the  subject  of  a  gift. 
—The  promissory  note  of  a  donor,  as  a  gift, 
ii  a  mere  naked,  revocable  promise,  without 
a  sufficient  valid  consideration,  and  creates  no 
obligation  upon  the  part  of  the  maker  or  his 
representatives.    Halt  v.  Howard,  33  D.  115. 

4.  Validity.  —  A  gift  is  sufficient  in  law 
when  the  title  conferred  upon  the  donee  is 
rach  that  he  might  successfully  assert  and 
maintain  it  in  an  action  of  trover.    lb. 

An  oral  gift  of  a  bond  in  suit,  accompanied 
by  a  delivery  of  the  attorney's  receipt,  is  a 
valid  gift.     Slam  v.  Keen,  26  D.  322. 

Gifts  to  a  feme  sole  or  her  trustees,  to  her 
separate  use,  free  from  the  control  of  any 
future  husband,  and  not  subject  to  his  debts 
or  disposition,  are,  as  to  such  restraints, 
void,  unless  they  are  settlements  made  in 
immediate  contemplation  of  marriage.  8mUh 
v.  Starr,  31  D.  498. 

Gift  of  a  note  and  mortgage  is  valid, 
though  without  any  written  assignment; 
and  the  donee  may  sustain  an  action  at  law 
thereon,  in  the  name  of  the  donor's  admin- 
istrator, and  against  his  consent.  Grover  ▼. 
(hover,  35  D.  319. 

If  intended  gift  of  land  was  so  made  as  to 
be  legal  and  valid  against  ancestor,  it  will 
be  equally  binding  upon  the  heirs,  for  they 
succeed  only  to  such  right  or  title  in  his 
lands  as  he  held  at  the  time  of  his  death. 
Peek  v.  Brummagirn,  89  D.  195. 

No  consideration  is  necessary  to  support 
gifts,  and  if  made  bona  fide,  and  there  is  im- 
mediate delivery  of  possession,  they  are  good 
against  the  world.  Me  Willie  v.  Van  Voder, 
72  D.  127. 

A  subsequent  purchaser  with  notice  of  a 
gift  which  the  statute  makes  void  as  to  pur- 
chasers for  want  of  sufficient  change  of  pos- 
session cannot  avoid  such  gift.  Cummmgs  v. 
Coleman,  62  D.  402. 

The  law  of  the  donee's  residence  deter- 
mines the  validity  of  a  gift  delivered  to  him 
there  by  the  donor  residing  in  another  state. 
Wcathtrby  v.  Covington,  49  D.  623. 
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A  verbal  gift  of  land  is  wholly  invalid, 
and  vests  no  title,  legal  or  equitable,  in  the 
donee.     Ruder  v.  Abeli,  48  D.  406. 

One  who  has  gone  into  possession  of  land 
under  a  verbal  gift,  and  made  improvements 
thereon,  is,  in  equity,  entitled  to  reimburse- 
ment for  such  improvements,  and  has  a  lien 
on  the  land  therefor,  against  the  donor  and 
his  creditors.    lb, 

The  amount  of  such  lien  is  the  value  of 
the  improvements,  less  a  reasonable  deduc- 
tion for  the  use  of  the  land.    lb. 

The  consideration  of  blood  or  natural  af- 
fection is  not  sufficient  to  support  a  promise 
to  give.     In  re  CampbeWe  Estate,  47  D.  503. 

A  gift  of  corporate  stock,  inter  vivos,  is  not 
complete  without  a  transfer  on  the  books  of 
the  corporation,  and  equity  will  not  compel 
a  transfer  by  the  corporation.  Baltimore 
Retort  etc.  Co.  v.  Mali,  57  R.  304. 

On  the  day  before  he  died,  the  plaintiff's 
testator  delivered  to  defendant,  with  the 
intention  of  giving  it  to  her,  a  bank  check 
drawn  by  another  to  testator's  order,  and 
indorsed  in  blank  by  him.  The  check  was 
not  presented  for  payment  until  after  testa- 
tor's death.  Held,  a  valid  gift.  Burke  v. 
Bishop,  21  R.  567. 

5.  Effect.  —  A  gift  or  bequest  of  personal 

Sroperty  for  life,  with  unlimited  power  of 
isposition  superadded,  creates  an  absolute 
interest     Davie  v.  Riehardeon,  31  D.  581. 

Any  gift  or  bequest  of  a  chattel,  no  mat* 
ter  how  long  the  time,  passed  the  title  at 
common  law;  but  this  rule  has  been  relaxed. 
Moulding  w.  Scott,  56  D.  298. 

A  gift  of  absolute  property  in  slaves  rebuts 
the  idea  of  intention  to  have  an  estate  in 
them  go  in  indefinite  succession.  Muere  v. 
Anderson,  47  D.  537. 

A  gift  of  a  slave  to  one  "  for  and  during 
and  until  the  full  end  and  term  of  her  natural 
life,  and  after  the  determination  of  that  es- 
tate, then  to  the  heirs  of  the  body  "  of  the 
donee,  vests  the  entire  interest  in  the  donee. 
Polk  y.  Fori*,  30  D.  400. 

Where  words  would  raise  an  estate-tail  in 
realty,  they  will  give  the  absolute  property 
in  personalty.     lb. 

Gift  of  the  produce  of  a  fund,  without 
limit  as  to  time,  is  a  gift  of  the  fund.  Man- 
ning v.  Craig,  41  D.  739;  Oarret  v.  Bex,  31 
D.  447. 

6.  Necessity  of  delivery.  —  A  gift  of 
personalty,  at  common  law,  can  only  be  con- 
summated by  deed,  or  other  instrument  un- 
der seal,  in  the  absence  of  an  actual  delivery 
of  the  thine  itself.  Connor  v.  Trawick,  79  D. 
58.  Accordingly,  where  a  father,  the  day  after 
the  death  of  his  son,  relinquished  to  his  son's 
widow  all  the  right  which  he  had  to  a  dis- 
tributive share  of  his  son's  estate,  but  with- 
out deed  or  delivery,  and  in  the  absence  of 
the  widow,  —  held,  that  the  father  might 
still  recover  such  distributive  share.  Bul- 
lock v.  Tinnen,  6  D-  562.     Where  the  thing 
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it  incapable  of  actual  delivery,  there  must 
be  some  act  equivalent  to  it.  Sanhoru  v. 
Goodhue,  69  D.  398.  It  ia  sufficient  if  all 
the  circumstances  show  a  clear  intention  to 
give,  on  the  one  hand,  and  to  accept  on  the 
other,  and  that  it  was  put  in  the  power  of 
the  donee  to  take  immediate  possession,  and 
this  is  a  question  of  fact  for  tne  jury.  Reid 
r.  Coleock,  9  D.  729. 

When  a  gift  is  not  executed  by  delivery, 
bat  the  determining  act  remains  in  fieri,  tne 
law  gives  no  force  to  the  mere  intention  to 
do  it    Crawford's  Appeal,  100  D.  609. 

A  gift  of  a  note  cannot  be  made  by  words 
infuturo,  or  by  words  in  prcssenU,  unaccom- 
panied by  such  a  delivery  of  the  possession 
as  makes  the  disposal  of  it  irrevocable.  In 
re  CampbelTe.  Estate,  47  D.  503. 

Delivery  is  essential  to  validity  of  a  gift 
of  personal  chattels,  whether  it  is  made  by 
parol  or  by  an  instrument  in  writing,  and  if 
immediate  delivery  of  possession  does  not 
take  place,  it  is  not  a  gift,  but  a  contract. 
Mc  Willie  v.  Van  Vacter,  72  D.  127. 

A  remainder  in  personalty  created  by  an 
oral  gift  ia  inoperative  and  void.  Ragsdale 
v.  Norwood,  79  D.  79. 

Where  one  deposits  money  in  a  bank  in 
another's  name,  but  subject  to  his  own  order, 
and  without  notice  to  the  other,  and  retains 
the  pass-book  and  control  of  the  fond,  this 
is  not  a  gift  inter  vivos,  nor  a  trust.  Marcg 
r.  Amazeen,  60  R.  320. 

The  statute  of  frauds  does  not  avoid  everv 
gift  unaccompanied  by  possession.  It  is 
only  in  cases  where  the  gift  is  not  founded 
upon  a  consideration  good  in  law  that  it  is 
void  against  creditors  and  purchasers.  Dodd 
v.  McCraw,  46  D.  301. 

Possession,  to  take  a  parol  gift  of  lands 
out  of  the  statute  of  frauds,  must  be  taken 
in  pursuance  of  the  gift.  If  taken  before 
the 'alleged  gift,  it  will  not  have  that  effect 
Christy  v.  Barnlwrt,  53  D.  538. 

Retention  of  possession  by  the  donor  may 
be  accounted  for  by  proof  of  an  agreement 
to  pay  hire  for  the  property  given;  and  such 
evidence  corroborates  the  evidence  of  a  de- 
livery of  the  gift  Blabe  v.  /ones,  21  D. 
630. 

A  gift  may  be  complete  and  valid,  aa  be- 
tween donor  and  donee,  under  certain  cir- 
cumstances, without  delivery;  as  where 
the  donee  is  a  minor,  living  with  her  father. 
HUlebrant  v.  Brewer,  65  D.  767. 

As  between  donor  and  donee,  the  statute 
of  frauds  has  no  application  to  the  question 
whether  or  not  delivery  is  essential  to  the 
validity  of  a  gift  of  personal  chattels  made 
either  by  parol  or  in  writing.  Me  Willie  v. 
Van  Voder,  72  D.  127. 

Where  a  person  told  another  he  gave  the 
latter  the  corn  growing  in  a  certain  field 
belonging  to  him,  it  was  not  sufficient  with- 
out a  delivery  to  the  donee;  and  if  the  latter 
afterwards,  when  the  corn  is  ripe,  enter  the 


field  and  out  and  carry  away  the  corn,  he 
will  be  considered  a  trespasser.  Noble  v. 
8mu%  3  D.  399. 

7.  Sufficiency  of  delivery.  —  1.  Gen- 
eral principle*.  —  Whatever  authorises  the 
donee  to  take  possession  is  a  sufficient  deliv- 
ery.    Blake  v.  Jones,  21  D.  53a 

To  constitute  a  valid  gift,  there  must  be 
an  immediately  delivery  of  possession  of  the 
thing  given,  to  the  donee,  or  what  is  equiva- 
lent to  actual  delivery,  as  the  delivery  of  a 
key,  or  some  such  means  of  obtaining  the 
one  and  command  of  the  subject  Noble  v. 
Smith,  3  D.  399. 

"Delivery  of  possession''  and  "change 
of  possession  "  are  paraphrases,  delivery  of 
possession  necessarily  operating  a  change  of 
possession.     8ims  v.  Sims,  33  D.  293. 

Where  the  subject  of  a  sift  remains  with 
the  donor,  the  jury  should  oe  allowed  to  de- 
termine whether  any  argument  against  the 
fact  of  delivery  that  might  be  adduced  from 
that  circumstance  is  not  explained  by  the 
further  fact  that  the  home  of  the  donor  and 
donee  ia  the  same.    lb. 

Actual  manual  delivery  ia  not  necessary 
in  all  oases,  but  where  the  eirarastances  of 
the  case  will  not  admit  of  an  actual  delivery, 
it  may  be  symbolical  or  constructive.  Hifie- 
brant  v.  Brewer,  55  D.  757. 

Where  the  donor  brands  cattle  with  the 
name  of  the  donee,  who  ia  his  infant 
daughter,  living  with  him,  and  records  the 
brand,  these  acta  constitute  such  a  symboli- 
cal or  constructive  delivery  as  ia  equivalent 
to  an  actual  delivery,  and  afford  as  satisfac- 
tory evidenoe  of  his  intention  to  part  with 
the  dominion  and  ownership  of  the  property 
as  the  nature  of  the  case  admits  of.     lb. 

Delivery  of  a  bill  of  sale,  whether  the 
transaction  was  a  gift  or  sale,  consummates] 
it  and  makes  it  valid;  and  in  the  absence  of 
fraud,  a  wife  cannot  claim  her  distributive 
share  of  goods  thereby  conveyed  by  her  de- 
ceased husband.  Crimson  v.  Orofuo*,  66  D. 
534. 

Delivery  of  a  deed  consummates  a  gift  on 
the  principle  of  estoppel,  and  not  because 
the  delivery  of  the  deed  is  a  symbolical  de- 
livery of  the  property.  Connor  v.  Trawiek, 
79  D.  58. 

2.  Illustration*.— Delivery  is  sufficient  to 
render  valid  a  £ift  to  a  married  woman  of 
household  furniture  in  the  possession  and 
use  of  herself  and  family,  where  one  who 
has  just  purchased  under  a  chattel  mortgage 
made  by  her  husband,  pointing  out  certain 
of  the  articles  to  the  wife,  says  to  her,  "  I 
give  you  these,  and  all  the  property  I  have 
purchased  this  day  ";  and  such  property  re- 
maining after  the  gift  in  the  house  occupied 
by  the  husband  and  wife  together,  is  to  be 
deemed  in  the  possession  of  the  wife,  and  not 
liable  to  execution  against  the  husband.  Al- 
len v.  Cowan,  80  D.  316. 

N.  gave  his  savings  bank-book  to  GL,  with 
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ib  intention  to  give  him  the  deposits  repre- 
sented by  the  book.  Held,  that  this  was  a 
▼slid  gift  to  C.  of  the  deposits.  Camp's  Ap- 
peal, 4  R.  39. 

M.  handed  her  bank-book  to  C,  saying  to 
him  that  she  gave  the  money  in  that  book  to 
H.  and  I.,  and  requested  him  to  keep  the 
book*  and  after  her  decease  divide  the  money 
between  H.  and  L  Held,  a  valid  gift  to  H. 
and  L  of  the  money  on  deposit  HiU  v.  Ste- 
•own,  18  R.  231. 

A  and  B,  brothers,  buried  two  boxes  of 
silver  dollars  belonging  to  them  equally.  A 
died,  and  C  was  appointed  his  executor. 
Subsequently,  B  told  0  and  others  that  he 
wanted  a  third  brother,  D,  to  have  his  share 
of  the  treasure  after  B's  death.  Subsequently, 
G  and  D,  with  the  consent  and  assistance  of 
B>  disinterred  the  money  during  B's  life,  and 
deposited  it  in  a  house  occupied  by  B  and  0. 
8ix  days  later,  B  died,  and  after  his  burial 
the  money  was  equally  divided  between  C 
and  D.  Held,  a  valid  delivery.  Carradme 
v.  Corroding  38R  324. 

The  plaintiff  niece  of  an  aged,  childless, 
end  rieh  widower,  lived  with  him  and  took 
care  of  him  for  eleven  years,  at  his  request, 
sod  on  his  promise  to  compensate  her.  After 
five  years,  he  made  his  will,  giving  her  ten 
shares  of  a  certain  stock,  and  informed  her 
of  it,  and  obtained  her  assent  that  it  was  a 
satisfactory  provision,  and  at  the  same  time 
said  he  should  do  more  for  her  from  time  to 
time.  A  year  later,  he  handed  her  the  certifi- 
cate, saying,  "I  give  this  to  you, "  and  she  put 
and  kept  it  among  her  papers.  A'few  months 
later,  the  company  having  issued  to  him 
forty  shares  ox  new  stock  as  his  share  of 
surplus  earnings,  he  gave  her  the  certificate, 
saying:  "This  insurance  stock  of  yours  is 
pood  stock;  they  give  forty  shares  for  ten; 
tt  is  only  a  change  of  form,  that  is  all;  I  paid 
nothing  for  it."  She  placed  the  certificate 
with  the  other.  Held,  that  the  title  to  both 
vested  in  her.     Reed  v.  Copeland,  47  R  663. 

8.  Instances  of  insufficiency  of  de- 
livery. —  The  intestate  placed  bonds  in  two 
envelopes,  indorsing  and  signing  a  memo- 
randum that  they  belonged  to  his  sons,  W. 
and  J.,  in  specified  proportions,  on  his  death, 
but  that  the  interest  was  owned  and  reserved 
by  him  during  his  life.  He  showed  the  in- 
dorsed packages  to  their  wives,  stating  that 
he  believed  he  had  made  a  valid  disposition 
of  the  bonds.  He  then  put  and  kept  them  in 
a  safe  in  the  house  of  his  son  W.,  where  he 
himself  lived,  and  in  which  safe  W.  also  kept 
some  papers,  but  of  which  safe  the  intestate 
had  practical  control,  and  they  were  found 
there  on  his  death.  Ho  cut  off  and  used  the 
coupons  during  his  lifetime,  and  once  save 
a  bond  from  one  of  the  packages  to  a  third 
person.  He  spoke  of  them  as  the  bonds  of 
the  sons.  The  son  J.  had  no  access  to  the 
safe,  and  neither  son  exercised  any  control 
over  the  bonds  as  against  the  father.     Held, 


neither  a  gift  nor  a  declaration  of  a  trust. 
Young  v.  Young,  36  R  634. 

A  father  signed  a  release  of  a  note  aad 
mortgage  executed  by  his  daughter,  put  it 
with  them  in  his  safe,  and  it  remained  there 
till  his  death.  Shortlv  after  signing  the  re- 
lease, he  made  his  will,  giving  the  daughter 
a  much  larger  amount.  Held,  that  the  re- 
lease did  not  take  effect  for  want  of  deliv- 
ery.   Brunn  v.  Sckmett,  48  R  499. 

8.,  being  ill,  gave  0.  a  written  order  on  s 
savings  bank  for  the  payment  to  C.  of  a  de- 
posit standing  in  the  bank  in  the  name  of  S. 
A  memorandum  was  subjoined  that  "the 
book  must  be  sent  with  this  order."  The 
book  being  in  the  possession  of  G.,  8.  at  the 
same  time  gave  C  a  written  order  for  it,  C. 
presented  the  order  for  the  money  to  the 
bank,  without  the  book,  and  the  Dank  re- 
fused to  pay  it  without  the  production  of 
the  book.  S.  died  three  months  later,  at  a 
different  place,  but  whether  of  the  same  dis- 
ease did  not  appear.  In  an  action  by  0. 
against  the  administrator  of  8.  for  the  de- 
posit, it  not  appearing  that  0.  ever  ha4  the 
book  or  ever  tried  to  get  it, — held,  there 
could  be  no  recovery.  Cower  v.  Bnowden, 
39  R  368. 

The  plaintiff's  father,  with  the  intention 
of  making  a  gift,  delivered  to  eaeh  of  his 
sons  a  check  on  a  savings  bank  payable  four 
days  after  his  death,  and  also  to  one  of  them 
the  bank  pass-book;  he  stated  at  the  same 
time  that  he  should  want  the  control  and 
interest  of  the  money  during  his  life,  and 
that  they  would  need  the  books  to  get  the 
money,  and  that  he  delivered  them  for  safe- 
keeping; the  checks  did  not  equal  the  fund 
on  deposit;  the  books  were  immediately  de- 
posited in  the  bank  and  remained  there  until 
the  father's  death;  in  an  action  against  the 
executor, — held,  that  the  transaction  was 
not  a  gift,  because  there  was  no  transfer  or 
relinquishment  of  control  over  the  fund;  and 
also,  —  held,  that  the  transaction  was  not  s 
declaration  of  trust  or  gift  by  appropriation 
or  appointment.  Cwry  v.  Power;  26  R 
577. 

Under  what  circumstances  a  deposit  of 
money  in  a  savings  bank  by  the  douor,  he 
retaining  the  pass-book,  will  be  considered 
a  gift,  or  a  deposit  in  trust  for  the  donee, 
see  Robinson  v.  Ring,  39  R  308;  Pope  v.  Bur- 
lington Savings  Bank,  48  R  781;  Martin  v. 
Funk,  81  R  446. 

9.  Proving  a  gift.  —  All  the  facts  ne- 
cessary to  constitute  a  valid  gift  may  be  in- 
ferred by  the  jury  from  subsequent  repeated 
declarations  of  the  donor  that  he  had  given 
the  property.     Reid  v.  Coleoek,  9  D.  729. 

Property  expressly  delivered  as  a  eif t  will 
not  be  presumed  to  have  been  intended  as  a 
satisfaction  of  a  pre-existing  debt.  Such  pre- 
sumption arises  only  where  the  delivery  is 
made  without  explanation.  McClure  v.  Miller, 
21  D.  522. 
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Declarations  of  a  donor  that  he  had  de- 
livered a  gift  are  sufficient  evidence  of  its  de- 
livery, particularly  where  he  had  previously 
expressed  his  intention  to  give,  and  was 
under  a  moral  obligation  to  make  the  gift. 
Blake  v.  Jones,  21  D.  530. 

Tacts  are  admissible  which  afford  evidence 
of  intention  whether  the  property  is  intended 
as  a  gift  or  loan,  as  a  part  of  the  res  gestae 
Olds  v.  Powell,  42  D.  61)5. 

In  an  action  upon  a  promissory  note  for 
twenty  thousand  dollars,  made  by  the  grand- 
father of  the  payee,  payable  in  five  years,  with 
interest  annually,  it  appeared  that  when  the 
note  was  executed  it  was  attached  to  a  stub, 
the  whole  being  torn  from  the  maker  s  note- 
book of  blank  forms,  and  filled  up  and  signed 
in  the  grandfathers^  handwriting.  The  stub 
contained  memoranda  of  the  date,  amount, 
maturity,  and  payee's  name,  and  the  words 
"  to  make  the  amount  the  same  as  Chas.  W. 
Cornell."  The  latter  was  another  grandson 
to  whom  he  had  given  twenty  thousand  dol- 
lars. The  maker  was  possessed  of  a  large 
property,  which  his  grandson  assisted  him 
in  taking  care  of,  and  to  do  which,  at  his 
grandfather's  request,  he  had  given  up  his 
profession,  and  for  several  years  had  devoted 
himself  to  his  grandfather's  service  as  his 
confidential  agent.  It  was  shown  that  the 
grandfather  had  proposed  to  alter  his  will  in 
order  to  make  a  better  provision  for  his 
grandson's  services,  but  was  advised  by  his 
lawyers  to  adopt  some  other  mode.  A  few 
months  afterward,  this  note  was  executed. 
The  grandfather  had  given  this  grandson 
thirty-two  thousand  dollars  in  his  lifetime, 
and  the  grandson  also  claimed  a  gift  of 
thirty  thousand  dollars  beside,  and  was 
legatee  to  a  considerable  amount.  Held, 
that  the  stub  was  not  conclusive  evidence 
that  the  note  was  designed  as  a  gift.  Cowee 
v.  Cornell,  31  R.  428. 

10. when  presumed.  —  A  gift  will 

be  presumed  when  property  is  sent  home 
with  a  newly  married  couple  by  the  parents, 
unless  at  the  time  a  less  estate  is  declared  or 
limited.  Olds  v.  Powell,  42  D.  605;  De 
Oraffenreid  v.  MUcltell,  15  D.  648. 

A  gift  of  personal  property  will  be  pre- 
sumed when  a  father  places  it  in  the  posses- 
sion of  his  son  and  allows  him  to  use  it  as  his 
own  for  several  years.  Hollowell  v.  Skinner, 
40  D.  431. 

An  executed  gift  of  furniture  from  a  mother 
to  her  son  may  be  inferred  from  evidence  of 
her  declarations  of  such  intent,  and  the  re- 
maining of  the  son  in  her  house,  where  the 
furniture  was,  until  her  death.  Harris  v. 
Hopkins,  38  R.  180. 

1 1.  Acceptance,  and  how  proved.  — 
The  assent  of  the  donee  is  presumed  in  the 
ease  of  a  donation;  to  the  acts  of  the  donor 
we  must  look  to  ascertain  its  true  character, 
and  it  is  wholly  unimportant  whether  the 
Honee  is  present  or  not  at  the  time  of  the 


declaration  or  act  which  manifests  the  char* 
acter  of  the  donation.  Olds  v.  Powell,  42  D. 
605. 

An  instrument  operating  entirely  to  bane- 
fit  of  the  donee  is  presumed  to  be  accepted 
by  him.      Wall  v.  Wall,  64  D.  147. 

H.  made  his  promissory  note,  whereby  one 
year  after  date  he  promised  to  pay  to  the 
order  of  the  treasurer  of  a  theological  semi- 
nary four  thousand  dollars,  with  annual  in- 
terest. Subjoined  to  the  note  was  a  state- 
ment that  it  was  a  donation,  the  interest  of 
which  was  to  be  applied  to  the  purchase  of 
books  for  the  library  of  the  seminary.  This 
note  was  delivered  by  the  maker  to  the  chair- 
man of  the  seminary  library  committee. 
Shortly  thereafter  the  maker  died.  Subse- 
quent to  his  death,  and  before  the  maturity 
of  the  note,  the  trustees  of  the  seminary,  at 
a  meeting,  accepted  the  note  as  a  donation  for 
the  purpose  therein  named.  Held,  that  the 
note  being  without  consideration,  and  not 
having  been  accepted  by  the  trustees  before 
the  maker's  death,  that  event  operated  as  a 
revocation,  and  the  estate  of  the  maker  was 
not  liable  therefor.  Helfenstdns  Estate,  18 
R.  449. 

12.  liability  of  donee  to  creditor* 
of  donor.  —  Where  a  father  gave  his 
daughter,  then  of  age  and  living  in  his  family, 
a  female  calf,  if  she  would  bring  it  up,  which 
she  did,  and  it  was  fed  on  her  father's  farm, 
and  after  it  became  a  cow  the  milk  was  used 
in  his  family,  and  no  charge  was  made  for 
the  daughter's  board,  or  for  the  keeping  of 
the  cow,  nor  by  the  daughter  for  her  work 
or  the  milk  of  her  cow, — held,  that  there 
was  sufficient  proof  of  a  gift  and  delivery  to 
the  daughter  as.  against  a  creditor  of  the 
father.    Martrick  v.  Lin/Uld,  32  D.  265. 

Contribution  among  donees,  for  the  dis- 
charge by  one  of  a  burden  incident  to  the 
entire  property  of  their  common  donor,  will 
not  be  enforced  where  the  donor  retained, 
after  the  gift,  sufficient  property  to  satisfy 
the  burden,  and  to  which  it  might' have  been 
remitted  by  proper  proceedings;  therefore 
one  of  several  donees,  who  has  bad  the  prop- 
erty given  him  seized  under  execution  issued 
against  his  donor,  and  thereupon  sold,  is  not 
entitled  to  contribution,  where  the  donor 
had  property  ample  to  discharge  the  execu- 
tion, and  to  which  the  execution  creditor 
migh  t  have  been  compelled  to  resort.  Thomp~ 
son  v.  Murray,  29  D.  68. 

Where  a  fraudulent  donee  goes  into  pos- 
session of  property  in  the  lifetime  of  the 
donor,  he  will  not  be  liable  therefor  to  the 
donor's  representative,  but  he  will  be  com- 
pelled to  account  therefor  to  the  creditors. 
Kent  v.  Lyon,  56  D.  404. 

18.  Gifts  between  husband  and 
wife.*  —  A  husband  vests  the  interest  in 
shares  of  bank  stock  in  his  wife,  in  equity, 

•  Bee  also  Husbakd  aso  Wira.  91.  it 
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support  her  mother  for  life,  and  the  mother, 
in  consideration  thereof,  assigned  to  her  all 
her  personal  effects,  and  agreed  to  give  her  at 
her  death  a  note  of  $1 ,300  against  a  third  per- 
son, the  mother  reserving  the  interest  thereof 
for  her  life;  but  no  present  assignment  of 
the  note  was  made.  Held,  1.  That  there 
was  no  gift  of  the  note,  nor  any  trust  therein 
in  the  mother  for  the  daughter's  use;  2. 
That  the  agreement  was  invalid  because  it 
did  not  relate  to  the  wife's  separate  property 
or  earnings,  nor  to  her  separate  trade  or 
business.     Olney  v.  Howe,  31  R.  105. 

2.  Evidence  of —  How  proved.  —  That  im- 
provements were  made  by  a  son  on  land  of 
which  his  father  holds  the  legal  title  is  not 
evidence  of  a  gift  of  the  land.  Cox  v.  Cos, 
67  D.  432. 

The  /actum  of  gift  from  a  father  to  his 
daughter,  on  her  marriage,  is  incontestably 
proved  by  showing  these  facts:  That  after 
she  had,  with  his  consent  and  approval,  en* 
tered  into  an  engagement  of  marriage,  he 
promised  to  give  her  a  certain  house;  that 
before  her  marriage  he  did  in  fact  verbally 
give  it  to  her  in  fee  as  a  marriage  portion; 
that  he  prepared  it  for  her  and  put  her  in 
possession  of  it  as  her  own  property;  that 
her  intended  husband  was  cognizant  of  these 
arrangements  at  the  time  they  were  made; 
that  the  marriage  was  celebrated  in  this 
house;  that  she  and  her  husband  resided 
therein  for  several  years;  that  after  their 
removal  from  it  her  father  paid  to  her  the 
rents  accruing  therefrom  for  several  years, 
and  up  to  the  time  of  her  death;  and  that, 
after  her  death,  he  declared  that  it  was  her 
property,  and  should  go  to  her  children. 
Dwjan  ▼.  GiUings,  43  D.  306. 

Where  a  father  makes  a  gift  to  an  infant 
son,  of  a  slave,  the  possession  will  be  pre- 
sumed to  be  in  the  infant,  the  rightful 
owner,  if  he  resides  with  his  father  at  the 
time  the  gift  is  made,  and  continues  a  mem- 
ber of  his  family,  although  the  father  exer- 
cise control  over  the  slave  and  appropriates 
his  labor.     Danley  v.  Rector,  60  D.  242. 

A  court  of  equity  will  effectuate  a  gift  of 
lands  by  a  father  to  his  child,  evidenced  only 
by  an  unsealed  instrument  delivered  to  the 
child.     Marling  v.  Marling,  27  R.  535. 

3.  Effect  of. — A  mistake  in  a  voluntary 
deed  of  a  mother,  to  her  child,  whereby  she 
conveyed  to  the  child  the  half  of  lot  No. 
158,  when  she  intended  to  convey  the  half 
of  lot  No.  157,  cannot  be  corrected  at  the 
instance  of  said  child  after  the  death  of  the 
mother  intestate,  leaving  this  and  other 
children.    Powell  v.  Powell,  73  D.  724. 

An  executed  gift  of  personal  property 
from  a  father  to  his  minor  child  residing  in 
his  family  is  valid  and  irrevocable,  although 
the  property  continues  in  the  house  oocu- 

Sied  by  the  family.    Kellogg  v.  Adam*,  87 
,.  815. 
A  father,  when  there  was  no  statute  ei 


by  causing  them  to  be  transferred  into  her 
name  on  the  books  of  the  bank,  or  by  pro- 
curing them  to  be  directly  transferred,  by  the 
person  from  whom  he  purchased,  into  her 
name,  there  being  no  creditors  and  no  fraud 
upon  any  other  person.  Denting  v.  Williams, 
68  D.  386. 

A  husband  is  irrevocably  bound  by  a  gift 
to  wife,  without  using  words  to  that  effect, 
or  covenanting  that  be  will  not  resume  or 
sell  the  thing  he  has  given  to  his  wife,  al- 
though when  a  stranger  makes  a  gift  of  per- 
sonal property  to  the  wife  words  of  exclu- 
siveness  are  necessary.     lb. 

A  gift  by  a  husband  to  his  wife  will  be 
sustained  in  equity  where  there  are  no  credi- 
tors,   lb. 

Where  a  husband  has  money  of  his  wife 
which  he  does  not  pay  to  her,  but  which  he 
credited  on  his  books  as  actually  received  by 
her,  and  carried  it  into  an  account  of  moneys 
admitted  to  be  hers,  mingled  it  with  it, 
credited  interest  upon  it,  and  finally  consoli- 
dated the  account  and  added  interest  on  the 
total  sum,  —  this  constitutes  an  executed 
gift,  followed  by  an  express  trust,  in  the 
form  of  an  account  for  it  and  its  accrued  in- 
terest, which  cannot  be  impeached  by  mere 
volunteers.     Crawford's  Appeal,  100  D.  609. 

Where  a  wife  deposited  money  of  her  hus- 
band, consisting  mainly  of  her  own  earnings, 
in  a  savings  bank,  in  her  own  name,  without 
his  knowledge,  —  held,  not  a  gift,  but  to  be- 
long to  the  nusband.    McDcrmoU's  Appeal, 

61  R.  526. 
A  husband,  leaving  home,  purchased  an 

accident  insurance  policy  for  three  thousand 
dollars,  and  laid  it  on  a  table  in  front  of  his 
wife,  saying  she  should  take  it  and  take  care 
of  it,  and  if  he  got  killed  before  he  got  back, 
she  would  be  three  thousand  dollars  better 
off  Held,  not  a  gift  to  her  as  against  credi- 
tors.    Williams's  Appeal,  51  R.  505. 

14. or  in  contemplation  of  mar- 
riage.— Whether  a  husband  is  a  "  pur- 
chaser" of  the  wife's  chattels  before  mar- 
riage, within  the  meaning  of  a  statute  mak- 
ing parol  gifts  without  delivery  void  as  to 
"  purchasers,  "outsre.  Cummings  v.  Coleman, 

62  D.  402. 
Marriage  is  a  valuable  consideration  for 

an  agreement,  and  a  gift  made  by  a  father  to 
his  daughter  in  contemplation  of  marriage, 
and  as  a  marriage  endowment,  irrevocably 
vests  the  property  in  the  donee  against  all 
the  world,  as  effectually  as  if  she  were  a 
purchaser  for  an  adequate  pecuniary  con- 
sideration.    Dugan  v.  GUUngs,  43  D.  306. 

16.  Gifts  between  parent  and  child.  • 
— •  1.  Validity  —  Consideration.  —  A  gift  to  a 
minor  child,  where  the  donor  retains  posses- 
sion, is  void  against  su1>seque>nt  creditors 
without  notice.     Parr  v.  Sims,  24  D.  396. 

A  married  woman  agreed  in  writing  to 


*  Bee  also  Pxanirr  ahd  Ckld,  17. 
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frauds,  delivered  certain  slaves  to  his  sod, 
which  by  parol  evidence  alone  were  shown 
to  have  been  loaned  for  an  indefinite  period, 
and  the  son,  having  retained  unterrupted 
possession  for  many  years,  used  the  property 
as  his  own,  acquiring  credit  by  reason  of 
such  possession.  In  a  controversy  between 
the  father,  or  volunteer  claimants  under 
him,  and  creditors  of  and  purchasers  from 
the  son,  the  father  shall  be  deemed  to  have 
given  him  the  slaves,  and  on  general  prin- 
ciples of  law  and  equity,  independent  of 
any  statutory  provision,  the  title  of  such 
creditors  or  purchasers  will  be  protected; 
and  the  fact  that  the  father  afterwards,  by 
his  last  will  and  testament,  bequeathed  the 
slaves  to  his  son  for  life,  remainder  to  his 
children,  makes  no  difference  in  the  case. 
Fuzhugh  v.  Anderson,  3  D.  625. 

A  father  bought  a  piano  for  his  minor 
daughter,  and  two  months  afterward,  on  her 
attaining  majority,  presented  it  to  her  for- 
mally and  publicly,  at  a  birthday  party 
which  he  made  for  her.  The  daughter  used 
it  as  her  own,  and  the  family  treated  it  as 
hers,  at  home,  for  several  years,  and  until 
her  marriage.  After  that  she  lived  some- 
times at  her  father's  house  and  sometimes 
away,  but  allowed  the  piano  to  remain  in 
his  house,  as  she  had  no  place  to  keep  it. 
Held,  a  valid  gift  as  against  her  father's 
creditors  attaching  it  by  his  consent,  but 
without  her  knowledge.  Ross  v.  Draper,  45 
R.  624. 

4.  Parol  g\/U.  —  A  parol  sift  by  a  father 
to  hie  daughter  can  be  established  only  by 
clear  and  convincing  evidence.  Collins  v. 
Lqfflus,  34  D.  719. 

A  delivery  of  property  given  by  a  father 
to  his  daughter  as  a  marriage  endowment, 
in  pursuance  of  the  gift,  and  the  fulfillment 
of  the  condition  upon  which  it  was  to  attach, 
by  the  consummation  of  the  marriage,  with- 
draw the  contract  from  the  reach  of  the  stat- 
ute of  frauds.     Dugan  v.  GiUings,  43  D.  306. 

A  father  made  a  parol  gift  of  land  to  his 
son,  and  the  latter  entered  into  possession 
and  made  valuable  improvements  in  reliance 
upon  such  gift.  Held,  that  the  gift  was  ir- 
revocable in  equity,  and  a  conveyance  of  the 
land  to  the  son  would  be  decreed.  Hardesty 
▼.  Richardson,  22  R.  57.  S.  P.,  Freeman  v. 
Freeman,  3  R.  657;  Kurtz  v.  Hilmer,  8  R. 
665;  Story  v.  Black,  51  R:  37.  And  in  such  a 
case  the  donee  has  an  indefeasible  right  to 
have  the  contract  executed.  Young  v.  Glen- 
dewmg,  31  D.  492. 

16.  Deeds  of  gift.  —  An  instrument 
based  on  love  and  affection,  and  the  consid- 
eration of  one  dollar,  is  a  voluntary  deed  of 
gift,  and  not  a  conveyance  of  property 
based  upon  a  consideration  deemed  valuable 
in  law.     McWUlie  v.  Van  Vacter,  72  D.  127. 

A  deed  of  gift  from  a  father  to  his  chil- 
dren of  all  the  estate  which  he  owned  at  the 
-**te  of  the  deed,    "or  shall  own  at   his 


death,"  does  not  pass  money  of  which  the 
father  died  possessed;  not  even  if  he  was 
possessed  of  the  money  at  the  date  of  the 
deed.     Butler  v.  Scqfield,  20  D.  211. 

Personal  property  conveyed  by  deed  of 
gift  by  an  intestate,  before  his  death,  is  not 
assets  in  the  hands  of  his  administrator, 
and  cannot  be  sold  under  an  execution 
against  the  goods  of  the  deceased  in  hie 
hands  to  be  administered,  even  though  the 
gift  was  made  to  defraud  creditors.  Ander- 
son v.  Belcher,  26  D.  174. 

A  donor  using  words  "  heirs  "  and  "chil- 
dren "in  the  different  parts  of  a  deed  of 
gift,  in  bestowing  different  parcels  of  prop- 
erty on  the  donee,  is  presumed  to  have 
known  the  difference  in  meaning,  and  to 
have  used  both  words  in  their  technical 
sense.    Kay  v.  Connor,  49  D.  690. 

A  deed  of  gift  to  "  the  joint  heirs "  of  a 
son-in-law  and  daughter,  where  two  children 
are  living  at  its  delivery  and  others  are  born 
afterwards,  operates  to  vest  title  in  the  chil- 
dren living  at  the  time  of  He  delivery. 
Holtman  v.  Fori,  51  D.  665. 

A  deed  of  gift  without  the  grantees'  names 
is  not  void  For  want  of  a  proper  party  to 
take  under  it,  if  the  donees  can  be  identified 
by  the  description.     lb. 

The  donees  described  as  "heirs'*  while 
the  ancestors  are  living  may  take  personalty 
under  a  deed  of  gift,  the  word  "heirs, 
when  relating  to  personal  property,  being 
synonymous  with  "children.      lb. 

A  deed  of  gift  executed  by  an  aged  woman 
of  weak  or  imbecile  understanding,  convey- 
ing her  whole  property  to  one  of  her  chil- 
dren, must  be  set  aside  if  there  is  evidence 
that  any  misrepresentation  or  imposition  was 
practiced  upon  her.  ElUs  v.  Mathews,  70  D. 
353. 

17.  Revocation.  —A  gift  is  not  annulled 
by  the  redelivery  of  the  property  to  the  donor 
to  be  kept  for  the  donee  or  for  his  benefit. 
Orover  v.  Qrover,  35  D.  319. 

A  gift  of  personal  property,  accompanied 
by  delivery,  is  valid  and  irrevocable,  unless 
prejudicial  to  creditors,  or  the  donor  was 
under  a  legal  incapacity,  or  was  circum- 
vented by  fraud.  Sanborn  v.  Goodhue,  59  D. 
398. 

Where  a  gift  is  accompanied  by  delivery, 
the  subsequent  execution  of  a  will  by  the 
donor  will  not  render  the  gift  void,  even 
though  the  property  may  fall  within  the  pro- 
visions of  the  will.     lb. 

One  who  has  made  a  donation  inter  vivo* 
of  immovable  property,  to  his  concubine, 
cannot,  on  the  Utters  death,  recover  the 
property  on  the  ground  that  the  donation 
violated  a  prohibitory  law,  and  was  opposed 
to  good  morals.  MonaU  v.  Parker,  31  R. 
229. 

The  drawer  of  a  cheek  delivered  it  to  the 
payee,  intending  thereby  to  give  to  the 
payee  the  fund  on  which  the  oheok 
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drawn.  Held,  that  until  the  check 
either  paid  or  accepted,  the  gift  was  incom- 
plete; and  that  in  the  absence  of  such  pay- 
ment or  acceptance,  the  death  of  the  drawer 
operated  as  against  the  payee,  as  a  revoca- 
tion of  the  eheok.  Simmon*  v.  Cincinnati 
800*99  So*.  27  R.  521. 

n.  Oijts  Causa  Mortis. 

18.  What  is  a  gift  in  view  of  death. • 
—  To  constitute  a  valid  donatio  mortis  coma, 
it  mast  appear,  — 1.  That  the  gift  was  made 
in  the  donor's  last  illness,  and  in  apprehen- 
sion of  the  approach  of  death;  2.  That  it 
was  of  a  thing  capable  of,  and  passing  by, 
delivery;  3.  That  there  was  such  a  delivery 
at  to  transfer  the  possession.  Printer  v. 
Priester,  23  D.  191;  Orymes  v.  Hone,  10  R. 
US;  Holley  v.  Adams,  42  D.  60S. 

A  gift  causa  mortis  is  perfected  and  valid, 
where  a  father  in  his  last  illness,  and  in  con- 
templation of  death,  which  ensued  in  a  few 
days,  executed  a  writing  giving  specified  por- 
tions of  his  estate  to  certain  children  and 
grandchildren,  and  delivered  the  writing  to 
two  sons,  whom  he  charged  with  the  execu- 
tion of  the  trust,  and  to  whom  he  also 
delivered  the  property  so  given.  Kemper  v. 
Kemper,  85  D.  636. 

The  defendant's  testator,  being  about 
eighty  years  of  age  and  in  failing  health, 
bade  an  absolute  assignment  of  twenty 
shares  of  bank  stock  to  his  granddaughter, 
and  handed  the  assignment  to  his  wife,  with 
instructions  to  give  it  to  her  granddaughter 
in  case  of  bis  death.  Five  months  after,  he 
died.  Held,  1.  That  it  was  a  valid  gift 
owes  mortis;  and  2.  That  the  court  could 
enforce  it,  notwithstanding  the  fact  that  the 
stock  had  not  been  transferred  upon  the 
books  of  the  bank.  Orymes  v.  Hone,  10  R. 
313. 

One  who  held  her  grandson's  promissory 
notes  destroyed  them,  stating  that  she  did 
not  expect  to  live  long,  and  in  case  of  her 
death  did  not  desire  that  he  should  be  com- 
pelled to  pay  them.  On  her  death, — held, 
a  complete  and  valid  gift  causa  mortis*  Dor- 
land  v.  Taylor,  35  R.  285. 

The  delivery  of  a  savings  bank  pass-book, 
with  an  assignment  of  the  deposit,  is  a  valid 
gift  causa  mortis.    Shtedy  v.  Mooch,  26  R. 

In  view  of  death,  A  delivered   to  B  a 

sealed  package  containing  a  sum  of  money 
and  savings  bank  books,  and  a  writing  signed 
by  him,  stating  where  he  wished  to  be  bur- 
ied, and  directing  that  the  balance,  after 
paying  all  bilk  and  expenses,  should  be  di- 
vided among  specified  persons,  at  the  same 
time  telling  B  of  the  oontents,  and,  generally, 
of  the  directions.  Held,  a  valid  gift  eamsa 
mortis  in  trust.    Pierce  v.  Boston  etc  Savings 

•  see  note  on  gifts  causa  mortis ,  56  R.  268, 254. 
t  Gifts  of  denoslts  In  bank,  sufficiency  of,  see 
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Bank,  37  R.  371;  Turner  v.  Bstabrook,  37  R. 
371;  Curtis  v.  Portland  Savings  Bank,  52  R. 
750.  And  if  the  donee  is  a  creditor  of  the  es- 
tate, and  the  only  one  not  paid,  it  is  no  de- 
fense that  his  debt  cannot  be  paid  without 
including  the  deposit  in  the  assets.  Pierce 
v.  Boston  etc.  Savings  Bank,  37  R.  871. 
10.  What   is  not.— If  one  receives  a 

S'ft  causa  mortis  in  trust,  and  neither  the 
meficiaries  nor  their  respective  proportions 
are  clearly  expressed,  the  trust  fails,  and  the 
donee  cannot  claim  the  gift  for  himself. 
Shtedy  v.  Roach,  26  R.  680. 

A  soldier  about  to  go  to  the  field  left  with 
a  friend  promissory  notes  in  a  sealed  envel- 
ope, addressed  to  a  lady  to  whom  he  was  en- 
gaged to  be  married,  directing  them  to  be 
given  to  her  at  once,  and  said  that  M  if  he 
never  came  back  he  wanted  her  to  get  It, 
as  he  would  rather  she  would  get  it  than  any 
other  person."  The  package  was  delivered 
to  her,  as  directed.  He  made  many  similar 
declarations,  in  letters  addressed  to  her  after* 
wards.  He  died  on  the  field,  having  made 
no  other  disposition  of  the  notes.  Held,  not 
to  bean  absolute  present  gift,  but  the  ex* 
pression  of  a  future  purpose,  if  he  should  not 
return;  and  that  even  if  the  letters,  etc, 
constituted  a  military  will,  she  could  not  rv* 
cover  the  amount  of  notes  from  the  debtor, 
as  they  passed  on  his  death  into  legal  cus- 
tody, and  were  recoverable  only  by  the  ad- 
ministrator. iAnsenbigler  v.  Oourley,  94  D. 
51. 

One  in  his  last  illness  delivered  a  bank 
check  to  another,  with  instructions  to  de- 
liver it  to  a  third  on  the  drawer's  death,  and 
to  return  it  to  the  drawer  if  he  should  re- 
cover. Nine  days  afterward  the  drawer  died, 
and  the  check  was  delivered  to  the  payee. 
Held,  not  a  valid  gift.  Walter  v.  Fora\  41 
R.  312. 

A  father,  about  a  week  before  his  death, 
put  a  package  of  money  in  the  bands  of  his 
son  to  take  care  of  it  for  him,  and  some 
three  days  before  his  death  told  his  son,  in 
case  he  should  not  recover,  to  pay  the  fun- 
eral expenses,  and  divide  the  balance  be- 
tween himself  and  certain  of  his  brothers 
and  sisters.  Held,  not  a  gift.  McCord  v. 
McCord,  46  R.  9. 

S.,  being  informed  of  his  approaching 
death,  told  his  attendants  that  he  had  f  1,600 
in  bank,  $950  under  his  pillow  and  in  his 
coat-pocket,  and  several  hundred  dollars  in 
the  hands  of  different  persons;  that  he  de- 
sired |200  to  go  to  a  niece,  and  $100  to  an 
old  servant,  and  the  rest  to  his  wife.  One 
of  the  attendants  then  found  and  counted 
the  $950  to  the  knowledge  of  8.,  but  he  gave 
no  further  directions.  Held,  not  a  gift, 
Newton  v.  Snyder,  61  R,  587. 

20.  What  may  pass  by  it.  — 1.  Gen- 
erally, —  A  ehoee  in  action  may  be  given  as 
a  donatio  causa  mortis*  Borne/nan  v.  SUP 
,  83 IX  626. 
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A  bond  is,  in  England,  »  subject  for  a  gift' 
causa  mortis;  but  as  the  reasons  assigned  for 
it  there  do  not  exist  here,  oucere,  whether 
the  doctrine  would  be  adopted  here.  Bradley 
v.  Hunt,  23  D.  597. 

The  delivery  of  ft  pass-book  will  not  pass 
money  in  a  bank  as  a  gift  causa  mortis.  Ash- 
brook  v.  Ryan,  92  D.  481. 

A  gift  and  delivery  by  a  husband,  in  con- 
templation of  death,  of  a  bank-book  contain- 
ing entries  of  deposits  made  by  his  deceased 
wife,  is  a  valid  donatio  causa  mortis  of  the 
moneys  in  the  bank.  TUUngJiast  v.  Wheaton, 
94  D.  126. 

The  gift  of  a  savings  bank  book  causa 
mortis,  carries  the  deposit  without  any  as- 
signment. Pierce  v.  Boston  etc  Sav.  Bank, 
37  R.  371;  TiUingkastv.  Wheaton,  94  D.  126. 

2.  Negotiable  instruments.*  —  Bank  notes 
and  notes  payable  to  bearer  pass  by  deliv- 
ery merely,  and  are  valid  subjects  of  gifts 
causa  mortis,     Bradley  v.  Hunt,  23  D.  597. 

A  gift  of  a  promissory  note  and  mortgage, 
made  by  one  in  contemplation  of  death,  is 
good  as  a  donatio  causa  mortis.  Borne/nan  v. 
Bidtinger,  33  D.  626. 

The  delivery  of  ft  promissory  note  given 
causa  mortis  will  pass  the  beneficial  interest 
to  the  donee.     Asltbrook  v.  Ryon,  92  D.  481 . 

An  unindorsed  negotiable  note  is  subject 
of  a  gift  causa  mortis,  and  carries  a  collateral 
mortgage.  Druhe  v.  HeUcen,  44  R.  653; 
Brown  v.  Brown,  46  D.  328;  Kiff  v.  Weaver, 
56  R.  601. 

A  donor's  own  promissory  note  cannot  be 
the  subject  of  a  valid  donatio  causa  mortis. 
Flint  v.  Pattce,  66  D.  742;  Parish  v.  Stone,  25 
D.  378;  Holley  v.  Adams,  42  D.  508;  Priester 
t.  Priester,  23  D.  191. 

A  promissory  note  payable  to  the  order  of 
the  donor  cannot  be,  made  a  donatio  mortis 
causa  by  delivery,  because  the  property  in 
it  does  not  pass  by  such  delivery,  but  being 
m  mere  chose  in  action  it  must  be  sued  in  the 
name  of  the  donor's  executor,  notwithstand- 
ing the  delivery.    Bradley  v.  Hunt,  23  D. 


ing 
697. 


Promissory  notes  by  a  father  to  his  sons, 
to  be  delivered  to  them  after  his  death,  for 
the  purpose  of  equalizing  advancements 
made  to  them,  are  void  for  want  of  consid- 
eration. Priester  v.  Priester,  23  D.  191.  S.  P., 
Fmk  v.  Cox,  9  D.  191;  HaU  v.  Howard,  33 
D.  115. 

The  indorsement  of  a  promissory  note  can- 
not constitute  a  donatio  causa  mortis,  so  as  to 
charge  the  donor's  estate.  Weston  v.  Hight, 
35  D.  250. 

21.  Validity,  t— Gifts  causa  mortis  are 
not  favored,  but  are  against  the  policy  of 

*  See  monographic  note  on  whether  a  bill  or 
note  is  the  subject  of  aglit  In  view  of  death,  28  D. 
800-606. 

t  What  is  valid  at  a  gift  in  view  of  death,  see 
BOte,  48  R.  0O6-61L 

Gift*  to  physician  from  patient,  when  main- 
tainable, see  notes,  88  &.  786-738;  89  R.  260,  261. 
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the  law.  Harris  v.  Clark,  51  D.  362;  Hatch 
v.  Atkinson,  96  D.  464. 

The  validity  of  a  gift  causa  mortis  is  to  be 
determined  by  the  law  of  the  place  where  it 
was  made,  without  regard  to  the  domicile  of 
the  donor.    Emery  v.  Clough,  56  R.  543. 

A  donatio  mortis  causa  may  be  defeated 
for  the  benfit  of  creditors.  Borneman  v.  Sid- 
linger,  33  I).  626. 

A  voluntary  gift  of  real  estate  to  take 
effect  after  death  is  valid  as  a  covenant 
to  stand  seised  to  the  use  of  the  donees, 
and  the  estate  vests  in  possession  in  the 
donees  when  the  life  estate  reserved  to  the 
donor  is  determined.  Wall  v.  Wall,  64  D. 
147. 

A  voluntary  gift  of  a  personal  estate  to 
take  effect  after  death,  reserving  the  use  and 
possession  in  the  donor  during  life,  may  be 
made  without  the  intervention  of  trustees. 
lb. 

92.  What  delivery  is  required.  *  — 
1.  Necessity  of  delivery.  —  A  donatio  mortis 
causa  cannot  be  by  mere  parol,  but  a  deliv- 
ery of  the  thing  intended  to  be  given  is  es- 
sential.    Bradley  v.  Hunt,  23  D.  597. 

Such  a  gift  must  be  full  and  complete  at  the 
time,  passing  from  the  donor  his  legal  power 
and  dominion  over  the  thing,  and  leaving 
nothing  for  him  or  his  executor  to  do  to  per- 
fect it.     lb. 

A  gift  in  view  of  death,  equally  with  a 
gift  between  the  living,  requires  for  validity 
that  either  the  thing  to  be  given,  or  some 
sufficient  means  of  reducing  it  to  possession, 
should  be  delivered  to  the  donee.  Harris  v. 
Clark,  51  D.  352.  And  the  question  of  deliv- 
ery is  one  of  fact  for  a  jury,  under  proper 
instructions,  to  determine.  HaU  v.  Howard, 
33  D.  115. 

The  delivery  required  in  gifts  causa  mortis) 
is  the  same  as  in  other  cases  of  parol  gifts, 
and  all  that  is  necessary  is  that  the  donor 
should  have  parted  with  his  dominion  over 
the  article.  Hence,  if  possession  be  given  to 
the  donee  in  the  donor's  presence,  and  with 
his  consent,  though  not  by  his  hand,  it  is 
sufficient  McDowell  v.  Alwdock,  9  D.  684. 
Or  the  delivery  may  be  made  to  a  third  per- 
son for  the  benefit  of  the  intended  donees, 
if  possession  is  retained  up  to  the  time  of  the 
donor's  death.  Borneman  v.  SidUnger,  33 IX 
626. 

A  gift  causa  mortis  cannot  be  sustained 
where  there  has  been  no  delivery  of  the  sub- 
ject of  the  gift  so  claimed,  although  at  the 
time  it  was  sought  to  be  made,  it  was  out  of 
the  reach  of  the  would-be  donor,  so  that  the 
delivery  was  impossible.  Case  v.  Deniiwoa, 
11  R.  222. 

Thus  where  the  intestate,  who  had  a  de- 
posit in  a  savings  bank  in  her  name,  but  had 
never  had  the  bank-book  in  her  possession, 
said  to  defendant,  in  her  last  sickness,  that 

*  Delivery,  what  sufficient  to  sustain,  »ee  notes, 
48  B.  787-7*);  SO  H.  178-l^L 
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■he  wanted  him  to  get  the  book  aod  divide 
the  money  among  himself  and  two  others, 
—held,  not  a  valid  gift  for  want  of  delivery. 
lb. 

A  deed  cannot  operate  as  a  donatio  causa 
worth  unless  there  has  been  a  delivery  of 
the  deed  during  the  life  of  the  grantor. 
Gilmon  v.  Whiteside*,  31  D.  5G3. 

Title  to  choees  in  action,  such  as  notes 
not  indorsed,  money,  and  certificates  repre- 
senting money,  may  pass  by  delivery  only, 
as  gifts  causa  mortis.  W ester lo  v.  Dt  Witt, 
93  D.  517. 

A  bond  or  sealed  note  delivered  as  a  gift 
causa  mortis  will  not  be  transferred  to  the 
donee  so  as  to  vest  title  in  him,  unless  it  is 
properly  transferred  by  indorsement  also, 
aod  where  the  gift  was  made  simply  by  a 
transfer  of  possession,  its  value  may  be  re- 
covered at  law  in  an  action  of  trover  by  the 
personal  representatives  of  the  donor.  Over- 
ton v.  Sawyer,  75  D.  444. 

2.  Sufieiency  of  delivery. —To  establish  a 
gift  causa  mortis,  the  law  requires  clear  and 
unmistakable  proof,  not  only  of  an  intention 
to  give,  but  ox  an  actual  gift,  perfected  by 
as  complete  a  delivery  as  the  nature  of  the 
property  will  admit  of.  It  not  only  requires 
the  delivery  to  be  actual  and  complete,  such 
is  deprives  the  donor  of  all  further  control 
ud  dominion,  but  it  requires  the  donee  to 
take  and  retain  possession  till  the  donor's 
death;  and  if  the  donor  again  has  possession, 
the  gift  becomes  nugatory.  Hatch  v.  Atkin- 
•m,  96  D.  464. 

The  delivery  of  a  savings  bank  pass-book 
containing  the  entries  by  the  officers  of  the 
bank  of  the  moneys  deposited  by  a  deceased 
wife,  with  a  parol  gift  of  the  same  by  sur- 
viving husband  when  in  extremis,  is  a  valid 
doaatio  causa  mortis  of  the  money  deposited 
in  the  bank.  Tillinghast  v.  Wheaton,  5  R. 
621. 

On  a  slate  by  the  bedside  of  E.,  who  was 
found  dead,  was,  in  her  writing  and  signed 
by  her,  the  following:  "I  wish  Dr.  L.  to 
take  possession  of  all,  both  personal,  real, 
and  mixed.  I  am  so  sick  I  believe  I  shall 
die;  look  in  valise."  In  a  valise  was  found 
i  memorandum  written  by  her,  directing 
Dr.  L.  to  take  all  of  her  property.  Held,  a 
valid  gift  causa  mortis  of  personal  property. 
SUis  v.  Seeor,  18  R.  178. 

The  delivery  to  the  donee  of  the  key  of 
the  donor  s  desk  in  which  she  kept  her  papers, 
and  of  a  descriptive  list  taken  oy  her  there- 
from of  notes  and  bonds  in  the  hands  of  her 
•gent,  accompanied  by  words  of  gift,  con- 
stitutes a  good  symbolical  delivery,  causa 
aortis,  of  such  notes  and  bonds.  Stephenson 
v.  King,  50  R.  172. 

The  delivery  of  a  key  of  a  trunk  containing 
valuable  articles,  such  as  money  and  govern- 
ment bonds,  which  are  capable  of  being 
taken  into  the  hand,  is  not  a  valid  delivery 
of  inch  articles.  Batch  v.  Atkinson,  96  D.  464. 


J.  H.,  beinjg  in  feeble  health,  made  a  de- 
posit in  a  savings  bank  to  the  credit  of  him- 
self and  mother,  and  the  survivor  of  them, 
subject  to  the  order  of  either.  He  subse- 
quently went  to  the  bank  accompanied  by 
his  sister,  and  had  the  name  of  the  mother 
erased,  and  that  of  the  sister  substituted,  so 
that  the  account  was  to  the  credit  of  J.  H. 
and  his  sister,  "  and  the  survivor  of  them, 
subject  to  the  order  of  either."  This  money 
constituted  nearly  all  his  property.  After 
this  he  drew  out  fifty  dollars.  He  kept 
possession  of  the  bank-book  until  his  death. 
After  the  deposit  he  made  a  will  dividing 
his  prop  arty  among  his  relatives,  to  carry 
out  the  provisions  of  which  would  require 
the  sum  deposited.  Held,  that  there  was  no 
gift  causa  mortis  of  the  deposit,  nor  was  there 
sufficient  to  establish  a  trust  therein  in  favor 
of  the  sister.     Taylor  v.  Henry,  30  R.  486. 

While  on  his  death-bed,  and  about  three 
hours  before  his  death,  W.  told  the  attend- 
ing nurse  that  bis  pocket-book  was  "  under 
the  bed,  just  under  his  shoulders,"  and  re- 
quested her  "  to  take  it  and  give  it  to  his  wife 
when  she  came,'*  with  the  money  and  papers 
contained  in  it.  Several  hours  after  his 
death,  the  nurse  for  the  first  time  took  the 
pocket-book,  and  gave  it  to  another  person, 
with  directions  to  give  it  to  the  widow  if  she 
came,  or  send  it  to  her  if  she  did  not  come. 
Held,  not  a  valid  gift.  Wilcox  v.  Matteson, 
40  R.  754. 

Alden  Burton,  at  his  death,  left  two  sav- 
ings bank  deposit-books,  one  in  .  his  own 
name,  the  other  in  that  of  "James  Burton  " 
(his  son),  "  order  of  Alden  Barton."  On  the 
last  page  of  each  was  an  order,  signed  by 
him,  to  pay  the  deposit  to  James,  that  in  the 
former  book  being,  absolute,  that  in  the  other 
book  directing  the  payment  to  be  made  at 
his  death.  Deposits  and  drafts  were  made 
after  the  dates  of  the  orders.  Neither  of  the 
books  was  delivered  to  James,  and  he  had 
no  knowledge  of  them.  Held,  not  a  valid 
gift.  Burton  v.  Bridgeport  Savings  Bank,  52 
R.  602. 

G.  was  an  old  man  having  daughters  by  a 
first  wife,  and  a  son  by  her,  with  whom  he 
boarded;  he  owned  a  farm  and  stock  thereon, 
but  most  of  his  estate  consisted  of  promis- 
sory notes;  before  his  last  sickness  he  had 
expressed  a  desire  "  that  bis  children  should 
have  his  notes,  and  his  son  should  have  hit 
farm**;  on  the  day  of  his  death,  in  the  pres- 
ence of  a  daughter's  husband,  herself,  and  a 
sister,  G.  said  to  the  daughter:  "  My  notes 
are  in  a  little  box  on  the  bureau  there;  I 
want  you  to  take  them  and  divide  them 
equally  among  you  children."  He  told  her 
to  get  the  key  to  the  box,  and  she  got  the 
key  and  tried  it  in  the  box,  and  gave  the  key 
to  her  husband  for  safe-keeping.  After  his 
death,  intestate,  she  took  the  box,  but  did 
not  divide  the  notes,  but  returned  them  to 
the  administrator,  and  they  were  appraised 


GIFTS,  H— GRAND  LARCENY. 
For  Index  to  Note*  In  American  Decisions  and  American  Reports*  sea  Toloma  !• 


and  held  as  part  of  the  estate.  Held,  that 
there  was  no  sufficient  delivery  to  constitute 
a  gift  causa  mortis,  Oano  v.  Fisk,  54  R. 
819. 

28.  Revocation.  —  A  donatio  causa  mor- 
tis must  be  made  during  a  last  illness,  and  is 
revoked  by  the  donors  subsequent  recov- 
ery. Weston  v.  Bight,  86  D.  250;  Priester  v. 
Priester,  23  D.  191. 

A  valid  gift,  either  inter  vivos  or  causa  mor- 
tis, is  not  consummated  unless  the  donee  be- 
comes invested  with  the  immediate  right  of 
dominion  of  the  property,  defeasible  in  the 
case  of  donatio  causa  mortis,  upon  the  recov- 
ery of  the  donor.    Mall  v.  Howard,  33  D.  1 15. 

GOLD. 

Tender,  when  contract  is  payable  in,  see 
Tender,  4, 

GOOD- WILL. 

1.  How  far  protected.  — The  good-will 
of  firm  is  a  benefit  or  advantage  accruing  to 
it,  in  addition  to  the  value  of  its  property, 
derived  from  its  reputation  for  promptness, 
fidelity,  and  integrity  in  its  transactions, 
from  its  mode  of  doing  business,  and  other 
incidental  circumstances,  in  consequence  of 
which  it  acquires  general  patronage  from 
constant  and  habitual  customers.  Angier  v. 
We  fiber,  92  D.  748. 

Exclusive  right  in  the  business  and  sole 
ownership  of  it  as  against  others  are  the 
criteria  of  property  in  good-will.  Qygcr's 
Appeal,  1  R.  382. 

A  newspaper  establishment  is  the  subject 
of  property,  and  so  far  as  the  rights  of  such 
an  establishment  are  private  and  exclusive, 
this  species  of  property  will  be  protected  by 
law.     Snowden  v.  Noah,  14  D.  547. 

The  good- will  of  a  newspaper  may  be  pro- 
tected from  deception  and  piracy,  but  not 
from  the  competition  of  a  rival,  though  he 
uses  a  name  somewhat  similar  to  that  of  the 
journal  first  established.     lb. 

The  good- will  of  a  firm  is  capable  of  valua- 
tion and  assignment  to  the  remaining  part- 
ners, upon  the  outgoing  of  a  partner,  and 
will  be  recognized  and  protected  by  the  law. 
Atujier  v.  Webber,  92  D.  748. 

A  covenant  not  to  impair  or  injure  in  any 
manner  the  good-will  of  a  business  is  not  in- 
valid, as  being  in  undue  restraint  of  trade, 
when  made  between  the  outgoing  partners 
and  the  remaining  partner  of  a  firm,  which 
carried  on  the  business  of  wagoners  between 
the  city  of  Boston  and  the  town  of  Somer- 
ville,  occupying  stands  in  certain  streets  in 
Boston  with  horses  and  wagons,    lb. 

Equity  will  restrain  the  violation  of  a  cov- 
enant by  outgoing  partners  not  to  impair  or 
injure  good- will  of  business  transferred  by 
them  to  a  remaining  partner,  on  the  ground 
of  the  inadequacy  of  the  legal  remedies,  and 
to  prevent  a  multiplicity  of  suits.    lb. 


2.  When  passes  on  sale  of  bnalnei 
— A  newspaper  subscription-list  passes  as 
accessory  on  a  sale  of  the  types,  presses,  etc., 
and  is  not  susceptible  of  separate  ownership. 
McFarland  v.  Stewart,  26  D.  109. 

8.  Bale  of  good-will  and  subsequent; 
rights  of  the  parties.*— When  one  sells* 
the  good- will  of  his  business  for  a  valuable 
consideration,  good  faith  requires  that  he  do 
nothing  which  directly  deprives  the  vendee 
of  its  benefits  and  advantages.  If  he  holds 
himself  out  to  the  public,  by  advertisement 
or  otherwise,  as  continuing  his  former  busi- 
ness, or  as  carrying  it  on  at  another  place, 
he  may  be  enjoined  from  so  doing.  HaWs 
Apoeal,  100  D.  584. 

The  sale  of  s  business  and  the  good-will 
thereof  does  not  of  itself  preclude  the  seller 
from  setting  up  a  rival  establishment  in  the 
same  vicinity.  Bcrgammi  v.  Bastion,  4ft  & 
216. 

In  an  action  for  impairing  the  value  of  the 
good- will  of  a  business  sold  with  the  good- 
will by  the  defendant,  as  an  entirety,  lor  a 
gross  sum,  proof  is  competent  to  show  how 
much  less  than  the  purchase  price  the  prop- 
erty is  worth  with  the  good-will  thus  im- 
paired. Burchhardt  v.  Burdchardi,  51  JBL 
842. 

GOVERNMENT. 

Acquisition  of  title  to  public  lands  by,  sss 

Public  Lands,  1. 
Estoppels  against,  see  Estoppel,  i» 
How  far  bound  by  limitation  laws,  see  Lim- 
itations or  Actions,  6. 
Mandamus  to  officers  of,  see  Mandamus,  lit 
Priority  of,  generally,  see  Execution,  75. 
Priority  of,  in  insolvency  proceedings. 

Insolvency,  19. 
Provisional,  or  temporary,  see  War,  88b 
Set-off  in  actions  against,  see  Set-ow,  20. 


GOVERNOR. 

Generally,  see  Officers,  64. 

How  far  amenable  to  the  courts,  sss  ICsjs* 

DAMU8,  12. 
Pardoning  power  of,  see  Pardon,  1. 
Passing  bill  over  veto  of,  see  Statute*,  7* 

GRACE. 
See  Dats  or  Grace, 

GRAND  JURY. 

Exclusion  of  negroes  from,  sss  Crra, 
Rights,  8. 

Qualifications  of  members  of,  sss  Indict- 
ment, 1. 

GRAND  LARCENY. 

See  Larceny,  12. 


*  Right  of  partner  who  has  sold  good 
solicit  customers  of  old  firm,  see  sots,  4*  R. 
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GRANTS. 


[melndes  the  validity,  operation,  and  effect  of 
nuts  of  land  issued  by  governmeut,  and  the 
ooctrine  of  the  presumption  of  a  grant.  This, 
however,  is  also  treated  under  Ad vans*  Posses- 
sion; Easkmbnts,  ate.) 

Of  easement,  when  presumed,  tee  Base- 
ments, 5. 

Of  escheated  lands,  see  Escheat,  ft. 

Of  fisheries,  see  Fisheries,  7. 

Of  mineral  lands,  see  Mines  and  Mnraro,  2. 

Of  public  lands,  see  Public  Lauds,  20-26. 

Parol  evidence  to  explain,  see  Evidence, 
114. 

Priority  l>etween  junior  and  senior,  set  Pub- 
lic Lands,  34. 

Revocation  of,  see  Public  Lands,  26. 

When  presumed,  see  Private  Wats,  4. 

L   General  Principles. 
II.   Interpretation  and  Effect 
TIL   Validity;  Impeaching. 

L  General  Principles. 

1.  Formal  requisites,  consideration, 
etc  —  Every  person  is  presumed  to  assent 
to  a  grant  made  for  bis  benefit,  and  a  grant 
nade  to  a  person  directly,  or  for  bis  use, 
without  notice  to  him,  is  good  until  be  dis- 
agrees thereto.     Wellborn  v.  Weaver,  63  D. 

The  seduction  of  an  innocent  woman, 
through  a  pretended  marriage,  by  a  person 
having  a  wife  living,  entitles  the  injured 
party  to  a  compensation  in  money,  and  will 
be  deemed  in  law  a  valuable  consideration 
for  a  grant,     Hutchinson  v.  Horn,  60  D.  470. 

9.  Authentication.  —  The  manner  in 
which  grants  are  made  and  certified  in 
England"  and  the  manner  in  which  proceed- 
ings are  conducted  to  set  the  same  aside, 
recited     Walker  v.  Wells,  63  D.  252. 

8.  Recording.  —  Grants  from  the  sov- 
ereign are  enrolled  in  the  office  from  which 
they  emanate,  and  are  then  records,  and 
copies  of  them  may  be  used  as  evidence  by 
all  persons  except  those  who  are  entitled  to 
the  originals.     Clarke  v.  Diggs,  44  D.  73. 

Grants  are  enrolled  in  the  office  of  secre- 
tary of  state  in  Georgia,  which  office  is  an 
establishment  distinct  from  any  of  the  courts 
of  the  state,  and  belongs  to  an  independent 
branch  of  the  government.  Walker  v.  Weils, 
63D.252L 

IL  Interpretation  and  Effect. 

4.  Interpretation,  generally.  —  No 
grant  of  sovereign  power  should  be  so  con- 
strued as  to  destroy  or  impair  any  right 
held  in  trust  for  the  common  benefit  of  the 
people,  if  it  is  capable  of  any  other  construc- 
tion.   MouUon  v.  L&bey,  69  D.  67. 

A  grant  from  the  state  takes  effect  from 
its  date,  and  not  from  the  time  of  its  deliv- 
ery.   Exntrte  Kuhtman,  55  D.  642. 

The  policy  of  the  law  is  to  secure  titles, 
and  the  revival  of  dormant  demands  will 
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not  be  allowed  to  Jeopardise  long-established 
rights.     McCoy  v.  Morrow,  68  D.  57S. 

5.  Hole  ox  strict  construction.  —  A 
government  grant  is  construed  moat  strongly 
against  the  grantor,  and  passes  whatever 
might  pass  by  it,  unless  an  intention  to  the 
contrary  is  manifested  by  the  grant.  Mid- 
dleton  v.  Pritchard,  38  D.  112. 

Grants  in  derogation  of  the  rights  of  the 
publio  most  be  strictly  construed,  and  are 
never  extended  by  implication.  Laming  v. 
Smith,  21  D.  89. 

6.  Construing  the  grant  in  respect 
to  the  estate  or  title  which  passes.  — 
A  grant  from  the  state  is  color  of  title,  even 
if  the  grant  should  be  void  for  irregularities. 
Moody  v.  Fleming,  48  D.  210. 

Whsn  a  right  is  granted,  either  by  sa 
individual  or  by  statute,  the  means  of  secur- 
ing the  right  are  also  granted,  by  implica- 
tion. Carruth  v.  Orassie,  71  D.  707.  Hsnce 
if  a  person  grants  to  a  railroad  company  au- 
thority to  oonstruot  and  forever  maintain  a 
railroad  upon,  through,  and  over  bis  land, 
such  grant  will  be  construed  to  give  to  the 
company  the  right  to  extend  ditches  or  drains 
from  their  culverts  into  the  land  of  the 
grantor  beyond  the  line  of  the  road,  and  also 
to  deepen  and  widen  the  bed  of  a  stream  in 
in  his  land,  where  it  is  necessary  for  the 
company  to  do  so  in  order  to  save  the  road, 
and  to  prevent  the  grantor's  land  from  being 
broken  and  washed  away.  Babcoek  v.  West- 
ern R.  B.  Co.,  43  D.  411. 

The  grantor  and  grantee  are  privies  in 
estate  only  as  to  acts  done  or  suffered  by  the 
former  before  conveyance.  Blackmore  v. 
Gregg,  86  D.  171. 

A  grantee  of  the  state  has  no  greater  rights 
than  his  grantor  in  the  lands  granted.  Tg* 
mannus  v.  Williams,  46  D.  69. 

If  a  state  grant  lands  for  a  particular  pur* 
pose,  neither  it  nor  its  subsequent  grantee 
can  complain  of  or  enjoin  their  use  for  such 
purpose.  Hence  if,  under  a  statute  of  this 
state,  lands  of  the  state  occupied  as  a  mill 
site,  and  having  a  dam  thereon  which  backs 
the  water  over  lands  higher  up  the  stream, 
are  valued  and  sold  as  such  mill  site,  one 
who  afterwards  purchases  from  the  state 
lands  which  are  flooded  by  such  dam  cannot 
have  it  enjoined  or  abated  as  a  nuisance.  To. 

The  grant  of  an  iucorporeal  hereditament 
is  not  exclusive  in  the  grantees,  but  is  to  be 
enjoyed  in  common  with  the  grantor,  his 
heirs  and  assigns.  Johnston  Iron  Co,  v.  Cam* 
bria  Iron  Co. ,72  D.  783. 

A  grant  to  one,  his  heirs  and  assises,  of  all 
the  trees  and  timber  standing  ana  growing 
on  certain  lands  forever,  with  liberty  to  cut 
and  carry  them  away,  conveys  an  estate  of 
inheritance  in  the  trees  and  timber,  and  the 
grantee  can  maintain  trespass  quart  clausum 
/regit  against  the  owner  of  the  soil  for  cut- 
ting down  the  trees.  Clap  v.  Draper,  3 IX 
2157 
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7.  in  respect  to  the  parties.—  A 

grant  to  the  inhabitants  of  Dale,  or  to  the 
commoners  of  a  certain  waste,  or  to  the 
people  of  a  county,  is  void.  Greene  v.  Dennis, 
16  D.  58. 

A  party  claiming  under  a  grant  cannot 
show  collaterally,  by  parol,  that  the  grantee 
intended  is  of  different  name  from  the  gran- 
tee named,  but  the  misnomer  must  be  rem- 
edied in  a  direct  proceeding  by  bill  or 
otherwise.     Tison  v.  Yawn,  60  D.  706. 

8.  in   respect  to  the   premises 

conveyed  —  A  grant  of  the  principal  thins 
carries  everything  necessary  to  the  beneficial 
enjoyment  of  the  thing  granted  which  the 
grantor  has  power  to  convey,  Hammond  v. 
Woodman,  66  D.  219. 

A  grant  of  a  mill  carries  the  right  to  a 
flume  or  race-way  annexed  thereto  running 
through  the  grantors  land,  necessary  to  its 
enjoyment.     /£. 

A  grant  of  a  grist-mill  being  made,  with 
the  appurtenances  thereon,  the  soil  of  a  way 
immeinorially  used  for  the  purpose  of  access 
to  the  mill  from  the  highway  will  not  pass. 
Leonard  v.  White,  5  D.  19. 

Where  a  grant  was  made  of  a  right  to 
erect  a  dam  on  the  grantee's  land  on  one 
side  of  the  stream,  to  the  grantor's  land  on 
the  other,  at  about  sixty  rods  below  certain 
mills  of  the  grantor,  the  erection  of  the  dam 
more  than  sixty  rods  below,  and  its  subse- 
quent removal  twenty  rods  higher  up,  but 
•till  below  the  sixty  rods,  without  objection 
on  the  part  of  the  grantor,  will  be  presumed 
within  the  intent  of  the  parties  to  the  con- 
veyance.    Boynton  v.  Bees,  19  D.  326. 

Grants  by  implication,  in  Massachusetts, 
are  limited  to  cases  of  strict  necessity,  espe- 
cially where  there  is  a  grant  of  land  by 
metes  and  bounds,  without  express  reserva- 
tion, and  with  full  covenants  of  warranty 
against  encumbrances.  Carbrey  v.  Willie, 
83  D.  684. 

0.  Description  of  premises.  —  The 
construction  of  an  instrument  should  give 
effect  to  every  part  thereof;  and  in  expound- 
ing the  descriptions  in  a  deed  or  grant,  they 
should  all  be  reconciled,  if  possible.  Shultz 
v.  Young,  40  D.  413. 

A  grant  of  land  described  as  having  been 
reclaimed  at  the  time  of  the  grant  cannot  be 
avoided  by  a  third  person  who  does  not  de- 
raign  from  the  government,  showing  that 
the  government  was  mistaken  in  its  supposi- 
tion that  the  grantee  had  reclaimed.  Hag  an 
v.  Campbell,  33  D.  267. 

A  grant  cannot  be  located  when  described 
as  beginning  at  a  stake,  and  the  other 
corners  are  described  as  points  at  the  end  of 
course  and  distance,  as  such  description  is 
void  on  account  of  vagueness.  Mann  v. 
Taylor,  69  D.  750. 

10.  Ascertaining:  boundaries.  — If 
the  calls  in  a  grant  are  imperative,  they  must 
be  complied  with,  and  the  course  and  dis- 
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tance  rejected,  if  these  do  not  correspond 
with  the  call.  But  if  the  call  is  not  impera- 
tive, or  cannot  be  proved,  the  location  must 
be  according  to  the  course  and  distance. 
Hammond  v.  Ridgely,  9  D.  522. 

If  the  certificate  of  survey  made  by  a 
county  surveyor  include  lands  lying  without 
the  county,  a  grant  on  a  caveat  would  be 
refused  for  such  lands,  but  in  a  case  a 
grant  has  been  issued  therefor  in  the  absenae 
of  fraud,  it  will-operate  to  pass  the  land.  Ib\ 

Where  a  grant  of  a  tract  of  land  is  de- 
scribed as  beginning  at,  etc,  by  P.  River, 
and  running  and  bounding  on  said  river  a 
certain  distance,  then  sundry  courses,  etc, 
the  first  course  must  be  run  bounding  on  the 
river,  and  the  subsequent  courses  must  be 
run  according  to  the  course  and  distance. 
lb.;  BaUv.  Slack,  30  D.  278. 

The  mouth  of  a  creek  emptying  into  a 
tide-water  stream  is  the  point  at  which  it 
discharges  its  waters  into  the  stream,  and 
not  the  point  at  which  its  current  is  stopped 
by  tide- water,  and  is  the  same  at  high  as  at 
low  water.  Hence  a  grant  described  as 
beginning  at  the  mouth  of  such  a  creek 
begins  at  low- water  mark  on  the  stream  into 
which  it  empties,  and  at  low-water  mark  on 
such  creek.     Ball  v.  Slack,  30  D.  278. 

If  an  established  or  admitted  line  of  a 
grant  varies  from  the  calls  of  the  grant,  the 
other  lines,  if  not  marked,  should  be  ran 
with  the  same  variation  as  the  admitted  line. 
Sevier  v.  Wilson,  14  D.  741. 

The  more  certain  of  two  inconsistent  de- 
scriptions of  the  boundary  lines  of  a  grant  of 
land  must  be  adopted.  Den  v.  Qrahom^  27 
D.  226. 

The  course  and  distanoe  will  prevail  in  de- 
termining the  terminus  of  a  line  over  the 
further  description  of  this  point  as  being 
"near  "  to  a  given  object.    lb. 

The  points  of  intersection  of  the  lines  of  a 
grant  must  be  determined  by  survey  of  the 
lines  in  the  order  of  their  description  in  the 
grant,  wherever  the  calls  of  the  lines  are  of 
equal  certainty;  but  if  the  description  of  the 
posterior  line  be  more  certain,  or  if,  from 
surrounding  circumstances,  there  be  reason 
to  belitfve  that  its  description  is  the  more 
accurate,  then  the  point  of  intersection  with 
the  previous  line  may  be  determined  by  run- 
ning such  line  reversed.     lb. 

It  is  competent  for  a  grant  to  refer  to  a 
plat  or  plan  of  survey,  in  order  to  ascertain 
the  lines  and  boundaries  thereof.  Hagan  v. 
Campbell,  33  D.  267. 

The  call  in  a  grant  from  one  terminus  to 
another  is  prima  facie  understood  to  mean  a 
direct  line  from  the  former  to  the  latter 
point,  where  there  are  no  accompanying 
words  of  description  which  indicate  that  the 
line  is  not  to  be  a  direct  line.  ShuiU  v. 
Young,  40  D.  413. 

Where  the  disputed  boundary  proceeded 
from  a  certain  point  "south  with  R»  G.s 


GRANTS,  IL 
For  Index  to  Note*  la  American  Deelslon*  and  awiorfoan  Beport*, 


leti 

Volume  I. 


fine  310  poles  to  T.  G.'s  old  oorner,"  and  in 
reality  R.  G.'i  line  did  not  reach  the  oorner 
mentioned,  the  boundary  will  be  ascertained 
by  following  R.  G.'s  line  as  far  as  called  for, 
and  then  running  a  line  from  thence  to 
T.  G.'s  old  corner,  though  two  lines  are  thus 
formed  instead  of  one,  when  it  is  clear  that 
the  parties  intended  to  include  R.  G.'s  line 
in  the  description.     lb. 

11.  Interpretation  of  statutes)  con- 
taining: grants.  —  To  constitute  a  grant 
of  the  legislature,  no  particular  terms  are 
necessary.     Enfield  v.  Permit,  20  D.  580. 

A  legislative  grant  to  an  individual  is  in 
the  nature  of  an  executed  contract,  which 
eannotbe  subsequently  impaired.  Lansing 
t.  Smith,  21  D.  89. 

A  grant  of  land  by  an  act  of  the  legislature 
rests  an  actual  seisin  in  the  grantee.  En- 
field v.  Permit,  31  D.  207. 

An  act  of  Congress  confirming  land  claims 
vest*  in  the  confirmee  an  interest  of  equal 
dignity  and  of  the  same  kind  with  that 
which  he  would  have  after  the  patent  issued, 
ss  against  all  the  world  except  the  govern- 
ment Snch  interest  is  liable  to  be  sold 
after  his  death,  in  course  of  administration, 
in  the  same  manner  as  his  other  real  estate, 
Jadaon  r.  Aetor,  39  D.  281. 

All  rights  asserted  against  the  state  must 
be  clearly  defined,  and  not  raised  by  inference 
or  presumption.     Grant  v.  Leath,  96  D.  403. 

reasonable  doubts  as  to  proper  construc- 
tion of  legislative  grant  are  to  be  resolved  in 
favor  of  state;  if  it  is  susceptible  of  two 
meanings,  that  construction  is  to  be  adopted 
which  works  least  harm  to  the  state.  But 
if  there  is  no  ambiguity,  it  is  the  duty  of  the 
court  to  sustain  and  uphold  it,  and  to  carry 
it  out  to  the  true  intent  and  meaning  of  the 
parties  to  it     lb. 

Where  the  legislature  confers  upon  a 
grantee  exclusive  privilege  or  monopoly  in  a 
grant  or  license,  and  limits  the  continuance 
of  such  monopoly  to  a  certain  time,  the  ex- 
piration of  that  time  will  not  abridge  or  im- 
pair other  privileges  in  perpetuity  contained 
m  the  grant  or  license,    lb. 

Vessels  cannot  use  the  canal  known  as 
Grant's  Pass,  on  the  coast  of  Alabama,  with- 
out paying  the  toll  and  charges  imposed  by 
the  grantee  on  vessels  passing  through,  not- 
withstanding the  time  fixed  by  the  legisla- 
ture of  Alabama,  in  the  grant  for  which  the 
grantee  was  given  a  monopoly,  has  expired. 

A  grant  of  land  by  the  government  must 
be  interpreted  by  the  law  of  the  country  in 
force  at  the  time  when  it  was  made;  and 
therefore  a  grant  made  by  the  king  of  Spain, 
of  land  bordering  on  a  river,  must  be  inter- 
preted by  the  Spanish  law  then  in  force. 
Predion  v.  Dagaett,  29  D.  640. 

41  Vacant  lands  "  do  not  include  lands  be* 
longing  to  the  state  by  purchase.  State  v. 
Arkige,  23  U  146. 


12.  Conditions  and  exceptions.  — A 
condition  in  a  grant  in  fee  that  grantee 
shall  not  alien  is  void,  because  it  is  repug- 
nant to  the  estate.  £>e  Peyster  v.  Midiael, 
57  D.  470. 

Conditions  in  partial  restraint  of  aliena- 
tion, as  that  the  grantee  shall  not  alien  or 
assign  to  a  particular  person  or  for  a  particu- 
lar time,  have  been  held  good,  but  some  of 
the  cases  so  holding  are  of  doubtful  au- 
thority,   lb. 

The  statute  quia  emptores  was  never  in 
force  in  New  York,  it  seems,  and  restraints 
on  alienation  in  grants  in  fee  were  therefore 
valid,  until  abolished  by  state  statutes,    lb. 

The  New  York  statutes  of  1779  and  1787 
abolished  restraints  on  alienation  in  grants 
or  leases  in  fee,  whether  such  leases  or  grants 
were  executed  before  or  after  the  statutes 
were  passed,  bv  taking  away  the  grantor  s 
or  lessor's  possibility  ©/reversion,     lb. 

Rent  reserved  with  a  right  of  entry  for 
the  non-payment  is  not  reversion,  or  possi- 
bility of  reversion,  so  as  to  validate  a  re- 
straint on  alienation,  the  right  of  entry  being 
a  mere  chose  in  action,  ana  no  estate  in  the 
land.    76. 

Where  an  estate  of  freehold  is  granted 
upon  condition,  and  a  breach  occurs,  the 
grantor  must  make  an  actual  entry  or  claim, 
in  order  to  revest  the '  estate.  ChaUser  v. 
ChaOter,  6  D.  206. 

Bringing  an  ae»ioa  of  disseisin  is  not  a 
claim  within  the  meaning  of  the  law,  nor  is 
it  a  sufficient  substitute  for  an  entry.    lb. 

Where  a  forfeiture  of  an  estate  of  free- 
hold upon  condition  has  taken  place  for  non- 
payment of  an  annuity,  an  acceptance,  by 
the  grantor,  of  the  sum  due,  is  a  waiver  of 
the  forfeiture,  which,  if  once  waived,  cannot 
afterwards  be  claimed.     lb. 

Where  land  has  been  granted  to  a  town 
by  town  proprietors,  for  use  as  a  training- 
field,  forever,  with  a  proviso  that  if  devoted 
to  any  other  purpose,  or  disposed  of  by  the 
town,  it  shall  revert  to  the  grantors,  a  stat- 
ute subsequently  passed,  with  the  express 
or  implied  consent  of  the  town,  providing 
for  the  inclosure  of  such  land  by  a  fence,  at 
the  expense  of  certain  citizens,  and  for  the 
leveling  of  the  surface,  the  planting  of  trees, 
the  laying  out  of  walks,  etc..  with  the  ap- 

Srobation  of  the  selectmen,  and  under  the 
irection  of  commissioners  appointed  by  the 
governor,  with  a  further  provision  that  such 
inclosure  shall  be  forever  appropriated  to 
public  use  only  as  a  public  park,  promenade, 
and  place  for*  military  parade,  is  not  incon- 
sistent with  the  condition  in  the  pant,  and 
does  not  work  a  forfeiture.  Wellington' $ 
Oa$e,  26  D.  631. 

A  provision  in  such  a  grant  that  the  land 
shall  remain  undivided  applies  only  to  a 
partition  among  individual  owners,  and  does 
not  prohibit  its  being  fenced  in  distinct  in* 
closures,    lb. 
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13.  Reservations  and  restrictions. 

—  A  grant,  by  the  state,  of  the  right  to  erect 
a  wharf  does  not  preclude  the  legislature 
from  regulating  the  use  of  the  wharf  and 
the  waters  adjacent,  and  fixing  the  amount 
of  the  wharfage.    Lansing  v.  Smith,  21  D.  89. 

A  grant  of  certain  lands  covered  by  water 
does  not  limit  the  power  of  the  state  to  con- 
trol and  regulate  the  right  of  navigation,  nor 
to  authorize  the  erection  of  public  works  in 
front  of  the  lands  so  granted*  though  the  ef- 
fect of  such  works  may  be  to  diminish  very 
materially  the  profits  realized  by  the  owner 
of  the  adjacent  lands,     lb, 

A  reservation  of  a  right  of  way  along  the 
bank  of  a  river  does  not  withhold  the  free- 
hold of  the  road-bed  from  the  grantees  of  the 
land  over  which  the  road  runs.  In  such 
cases  the  title  vests  subject  to  the  easement. 
Hagan  v.  CamvbeU,  33  D.  267. 

The  principle  of  the  statute  quia  emptores 
(18  Edward  I.),  allowing  freemen  to  sell 
their  lands,  but  subject  to  the  grantee's  ren- 
dering the  services,  etc.,  due  to  the  lord, 
was  a  part  of  the  law  of  the  colony  and  state 
of  New  York  before  and  independent  of  the 
law  of  1787  abolishing  tenures.  Van  Reus- 
selaer  v.  Hays,  75  D.  27S. 

An  annual  rent  reserved  by  a  grant  in  fee 
containing  a  clause  of  distress  is  a  valid  rent- 
charge,  notwithstanding  the  person  entitled 
to  it  may  not  be  a  reversioner.  Such  charge, 
though  not  strictly  an  estate  in  the  land*  is 
a  descendible  hereditament.     lb. 

14.  When  a  grant  will  be  presumed. 

—  Grants  may  be  presumed  from  a  lapse  of 
time,  and,  generally,  whatever  will  toll  the 
right  of  entry  will  create  a  presumption  of  a 
conveyance  of  the  legal  title.  FUzhugh  v. 
Croghan,  19  D.  139. 

Grants  of  incorporeal  hereditaments  are 
presumed  after  a  lapse  of  twenty  years. 
Million  v.  Riley,  25  D.  149. 

An  act  of  the  legislature  may  be  presumed, 
after  a  lapse  of  twenty  years'  possession  and 
use,  notwithstanding  the  public  records  show 
no  such  thing;  the  presumption  cannot  arise 
in  a  case  where,  from  the  constitution  or  com- 
mon law  of  the  state,  the  legislature  never 
have  acted,  and  never  will  act.  McCarty  v. 
McCarty,  47  D.  585. 

A  conclusive  presumption  of  a  grant  from 
the  state  is  furnished  by  an  unquestioned 
user  and  enjoyment  of  the  franchise  of  a  town 
for  twenty  years  without  interruption,  and 
with  the  assent  of  the  government!  Bow  v. 
Allenxtown,  69  D.  489. 

An  agreement  relative  to  land,  which  had 
existed  for  more  than  one  hundred  years, 

Eroviding  that  it  should  be  owned  and  held 
y  the  parties  in  parcels,  and  which  was  evi- 
dently intended  to  convey  a  fee,  and  where 
there  has  l>een  under  it  uninterrupted  pos- 
session, will  not  be  techinically  construed, 
and  a  regular  grant  will  be  presumed.  Bmans 
v.  TumlmU,  3  D.  427. 


Building  a  church  on  a  tract  of  land  in  a 
thickly  settled  part  of  the  state,  and  occupy- 
ing a  part  thereof  as  a  burial-ground,  lor 
ninety  years,  will  raise  a  presumption  of  a 
grant  of  the  land,  or  at  least  a  pre-emption 
right,  from  the  commonwealth,  sufficient  to 
entitle  to  a  recovery  in  ejectment.  Mather 
v.  Trinity  Church,  8  D.  663. 

Thirty  years'  use,  by  the  public,  of  a  river 
crossing  authorizes  the  presumption  of  a 
grant.  Hudson  v.  Cuero  Land  etc  Co.,  26  R. 
289. 

15.  When  it  will  not  be.  —  A  grant  of 
a  fee-simple  estate  is  never  presumed  from 
mere  length  of  posse  ?siony  without  other  cir- 
cumstances to  aid  the  presumption,  unless 
such  possession  hss  continued  for  thirty 
years.    Million  v.  Riley,  25  D.  149. 

A  grant  is  not  presumed  from  the  enjoy* 
ment  of  a  spring  for  twenty-one  years;  for  no 
presumption  can  arise  against  a  person  by 
long  enjoyment,  unless  it  be  of  a  right*  the 
unlawful  enjoyment  of  which  may  be  inter- 
fered with  or  restrained  by  proceedings  at 
law.     WhcaUey  v.  Bough,  64  D.  721. 

A  grant  of  land  by  the  state  will  not  be 
presumed,  after  lapse  of  more  than  forty 
years,  from  possession  alone,  without  show- 
ing that  such  possession  at  its  commence- 
ment was  rightful,  or  showing  some  other 
circumstance  in  addition  to  the  possession. 
Daggett  v.  Burden,  65  D.  633. 

An  act  granting  a  divorce  can  under  no 
circumstances  be  presumed  from  lapse  of 
time.     McCarty  v.  McCarty,  47  D.  585. 

16.  Priority  between  elder  and  junior 
grants,  t—  A  junior  grant  of  lands  under  the 
South  Carolinastatute  of  1794,  which  includes 
within  its  limits  lands  previously  granted,  is 
not  void,  but  will  pass  so  much  of  the  land  ae 
was  vacant  at  the  time  it  was  issued.  Thom- 
son v.  QaiUard,  45  D.  778. 

III.  Validity;  Impxaohiko. 

17.  When  validity  of  a  grant  may 
be  inquired  into.  — A  subsequent  grantee 
cannot  avoid  a  prior  grant  on  account  of 
fraud  practiced  on  the  state  in  obtaining  it. 
Dodson  v.  Cocbt,  3  D.  757. 

The  forfeiture  of  a  grant  cannot  be  inquired 
into  collaterally,  but  can  only  be  taken  ad- 
vantage of  by  the  grantor.  Dewey  v.  Williams^ 
77  D/708. 

A  errant  cannot  be  impeached  in  a  col- 
lateral way  at  law  by  showing  that  the 
grantee  named  in  the  grant  was  not  the  one 
intended;  it  should  be  .first  corrected  by  a 
set.  fa.  or  other  proceeding  in  chancery. 
Sykes  v.  McRory,  54  D.  402. 

A  grant  is  not  invalid  because  no  consid- 
eration is  expressed  in  the  deed.  He  who 
seeks  to  avoid  a  conveyance  as  voluntary 
and  fraudulent  must  show  that  no  consid- 
eration was  paid.  Boynton  v.  Bees,  19  D. 
326. 

It  will  be  presumed  that  after  a  grant  has 
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Issued  it  haa  been  regularly  obtained,  and 
the  entry  is  conclusive  evidence  of  tbe  pay- 
ment of  the  consideration.  Dodsonv.  Cocke, 
S D.  757. 

The  law  presume*  that  a  grant  of  the  pub- 
lic domain  by  a  public  and  responsible 
officer  claiming  the  right  of  disposition  is 
inthorised  by  the  government  which  he  rep- 
resents. Mayor  of  Mobile  y.  Eslava,  33  D. 
125. 

At  law,  parol  evidence  is  admissible  show- 
ing that  the  officers  of  the  state  have  issued 
i  grant  for  lands  forbidden  by  law  to  be  en- 
tered and  granted,  and  that  such  grant  is 
therefore  void.  But  where  a  grant  has  ir- 
regularly issued,  the  party  wishing  to  avoid 
it  mast  have  recourse  to  a  court  of  equity. 
Striker  v.  Gatltey,  3  D.  683. 

Ens lish  courts  have  very  seldom  exercised 
jurisdiction  to  cancel  grants.  Under  tbe 
practice  followed  in  England  in  tbe  issuing 
of  grants,  the  exercise  of  such  jurisdiction 
by  them  would  be  much  more  warranted  than 
m  the  case  of  our  American  courts.  Walker 
t.  Wells,  63  D.  252. 

GBAVEL. 

Bight  to  take    from  bed  of   stream,  see 
Watkkoourses,  8. 

GUARANTOR. 

Indorser,    when   liable  as,  see  Bills  ajid 
Notes,  109. 

GUARANTY. 

[Includes  the  nature,  operation,  and  enforce- 
ment of  collateral  engagements  to  answer  for  the 
strment,  by  another,  of  his  debt,  or  the  perform- 
snce  of  his  obligation.  Tbe  contract  of  surety- 
sty  is  under  that  title.] 

Of  bill  or  note,  see  Bills  and  Notes,  66-69. 
When  limitation  begins  to  run  on  contracts 
of,  sea  Limitations  of  Actions,  31.    ' 
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L  General  Principles. 

L  What  constitutes  a  guaranty.*  — 

The  distinction  between  a  warranty  and  a 
guaranty,  pointed  out.  Sturgts  v.  Bank  of 
QrdetHle,  18  D.  296. 

A  guaranty,  in  its  enlarged  sense,  is  a 
promise  to  answer  for  the  payment  of  some 
debt,  or  the  performance  of  some  duty,  in 
the  case  of  £he  failure  of  another  person, 
who  is  in  the  first  instance  liable.  Mathews 
▼.  Ckrisman,  51  D.  124. 

*8es  monographic  notes  on  promises  to  answer 
fodebtof  another,  ft  D.  &U-S2B;  eft  R.  2B*402;  «s 


Toll 

A  proposition  to  a  guarantee  is  not  operat- 
ive as  a  guaranty,  unless  accepted  accord- 
ing to  the  terms  thereof.  Fellows  v.  Prentiss, 
45  D.  484. 

An  indorsement  on  a  note  in  these  words, 
"For  value  received,  I  promise  to  pay  the 
within-mentioned  money  to"  the  payees 
therein,  and  signed,  is  not  a  guaranty,  but 
a  full  promise  to  pay,  and  had  nothing  to  do 
with  the  note,  except  to  refer  to  it  to  ascer- 
tain the  amount  to  be  paid.  Brenner  v. 
Weaver,  83  D.  444. 

2.  Validity  and  effect,  generally.  — 
A  guaranty  of  a  void  note  is  also  void,  and 
acts  subsequently  done  so  as  to  bind  the 

Srincipal  would  have  no  retrospective  in- 
uence  so  as  to  validate  the  guarantor.  Smith 
v.  Dickinson,  44  D.  306. 

A  guaranty  is  not  negotiable  when  written 
under  a  negotiabe  instrument  but  made 
payable  to  no  person.     76. 

A  guaranty  of  negotiable  paper  discounted 
by  a  national  bank  is  not  rendered  void  by 
the  fact  that  tbe  bank  demanded  and  re* 
ceived  usurious  interest  upon  the  notes. 
Latear  v.  Nat.  Union  Bank,  36  R.  355. 

A  promise  to  guarantee  a  debt  already 
due,  made  in  consideration  of  the  forbear- 
ance of  the  creditor  to  attach  the  debtor's 
goods,  is  void  where    there  was  no  valid 

rund  of  attachment.    Smith  v.  Boston,  39 
355. 

Where  a  lease  was  made  to  two,  reserving 
rent,  and  one  of  the  lessees,  with  the  lessor, 
executed  it,  a  guaranty  of  the  payment  of 
the  rent,  indorsed  upon  the  lease  by  a  third 
person,  is  binding  upon  the  guarantor,  al- 
though he  stated  at  the  time  of  indorsing 
that  the  instrument  was  not  to  be  binding 
without  the  signature  of  the  other  lessee. 
Adams  v.  Bean,  7  D.  44. 

Where  a  contract  of  guaranty  was  made 
while  an  act  prohibiting  sale  of  intoxicating 
liquors,  and  making  void  all  contracts  for 
payment  for  liquors  sold,  was  in  force,  but 
such  contracts  are  validated  by  subsequent 
legislation,  the  contract  of  guaranty  will  be 
binding,  although  the  goods  purchased  were 
spirituous  liquors.  Hotchkiss  v.  Barnes,  91 
D.  713. 

8.  Necessity  of  a  consideration.— 
The  owner  and    holder  of   a    promissory 
note  transferred  it  to  the  plaintiff,  and  at  / 
the  same  time  indorsed  thereon  the  follow- ' 
ing:   "  I  guarantee  the  payment  of  the  within; 
note  to  C.  Edgerton  or  order.  —  Isaac  Clay." 
In  an  action  on  the  guaranty, — held,  1.  That 
no  consideration  for  the  guaranty  need  be 
alleged;  2.  That  as   the  guaranty  was   ab« 
solute,  no  averment  of  demand  and  notice- 
was   necessary.     Clay  v.   Edgerton,    %   E. 
422. 

Defendant,  of  New  York  City,  addressed 
a  letter  to  B.  Brothers,  of  Eransville,  Indi- 
ana, as  follows:  "  Any  drafts  you  may  draw 
on  Mr.  A.  Feigelstock,  of  our  city,  we  guar- 
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antes  to  be  paid  at  maturity."  This  guar- 
anty was  without  consideration  between  any 
of  the  parties.  The  plaintiff  an  Indiana 
bank,  discounted  drafts  drawn  by  B.  Broth-, 
era  on  Feigelstock,  on  the  sole  security  of 
the  letter.  One  of  the  drafts  appeared  to  be 
accommodation  paper.  Held,  that  the  bank 
acquired  no  right  of  action  on  the  guaranty 
for  the  non-payment  of  the  drafts.  Evans* 
xttle  Nat.  Bank  v.  Kattfmann,  45  R.  204. 

4.  Sufficiency  of  the  consideration. 
—  Forbearance  to  sue  is  a  sufficient  consid- 
eration to  support  a  promise  to  pay  the  debt 
of  another.  King  v.  Upton,  16  D  266;  Thomas 
v.  Croft,  44  D.  279. 

Forbearance  to  sue  so  long  as  interest  is 
annually  paid  is  sufficient  consideration  to 
support  a  promise  to  guarantee  the  debt  of 
another.     Thomas  v.  Crq/t,  44  D.  279. 

The  release  of  a  substantial  security  for 
the  payment  of  a  debt,  in  consideration  of 
the  guaranty  of  a  third  person,  is  a  sufficient 
consideration  to  uphold  the  contract  of  guar- 
anty.    Killian  v.  Ashley,  91  D.  519. 

Permitting  the  lessees  to  occupy  the  de- 
mised premises,  in  consideration  of  a  guar- 
anty of  the  rent,  is  a  sufficient  consideration 
for  the  undertaking  of  the  guarantor.  Adams 
v.  Bean,  7  D.  44. 

A  guaranty  of  a  note,  and  the  note  itself, 
given  for  the  purchase  price  of  real  estate, 
to  an  agent  of  the  owner  who  had  no  author- 
ity to  convey,  are  void  for  want  of  consider- 
ation.    Fisher  v.  Salmon,  54  D.  297. 

The  consideration  of  a  note  or  guaranty 
may  be  inquired  into  between  the  original 
parties.    lb. 

IL    Rbquibsmbntb  of    thb  Statum   of 

Frauds. 

0.  In  general.  —  Guaranties  are  subject 
to  same  rules  of  construction,  evidence,  and 
sufficiency  of  consideration  as  are  applied 
to  other  contracts,  except  that  (in  New  York) 
the  statute  of  frauds  requires  that  they  should 
be  in  writing,  subscribed  by  the  party  to  be 
charged,  ana  expressing  the  consideration. 
Union  Bank  v.  Coster,  53  D.  28a 

If  the  person  for  whose  use  goods  are  fur- 
nished be  at  all  liable,  any  promise  by  a  third 
person  to  pay  therefor  must  be  in  writing, 
as  it  is  within  the  statute  of  frauds.  Ac- 
cordingly, where  the  defendant,  being  pres- 
ent with  L.  in  a  store,  verbally  engaged  to 
be  responsible  for  whatever  goods  a  merchant 
should  let  L.  have,  and  be  let  him  have 
goods,  and  charged  them  to  him  on  his  books, 
for  which  L.  afterwards  paid  part,  the  prom- 
ise is  within  the  statute,  and  void,  although 
the  merchant  made  the  following  memoran- 
dum in  his  book:  "  The  above  articles  were 
delivered  to  L.,  who  was  introduced  by  J. 
M.  C,  who  agreed  to  be  responsible  for  what 
Mr.  L.  may  want  in  merchandise.     Credit 

was  given  oni said  CL  beaming  responsible."      •Sllfflci0licy  of  expression  of  consideration  Us 
Ulandr.  Creyon,  10  D.  654.  contract  of  guaranty,  see  note,  »  D.  fts,  at 


6.  What  is  a  sufficient  memoran- 
dum. —  A  promise  in  writing,  signed  by  the 
defendant,  to  pay  to  the  plaintiff  the  amount 
of  a  certain  note,  made  in  plaintiff's  favor 
by  a  third  person,  in  consideration  of  the 
plaintiff's  renewal  of  such  note,  in  ease  the 
maker  fails  to  pay  at  maturity,  is  a  sufficient 
memorandum  m  writing  to  take  the  case  out 
of  the  statute.  When  the  renewal  took  place, 
the  consideration  attached,  and  the  defend- 
ant's liability  commenced.  Sloan  v.  Wilson* 
7  D.  672. 

Where,  after  a  note  became  due,  a  third 
person  indorsed  thereon  a  guaranty  of  pay- 
ment as  follows:  "I  guarantee  the  payment 
of  the  contents  of  the  within  note,  etc.,  the 
one  half  within  six  months,  and  the  other 
half  within  twelve  months,"  —  this  was  held 
to  be  a  sufficient  memorandum  of  the  agree- 
ment within  the  statute  of  frauds.  Neelson 
v.  Sanhomt,  9  D.  108. 

7.  Rule  that  the  writing  must  ex- 
press  a  consideration. — An  agreement 
to  pay  the  debt  of  another  must  be  in  writ- 
ing, expressing  a  sufficient  consideration. 
Barker  v.  Bucktin,  43  D.  726. 

An  expression  of  the  consideration  of  a 
guaranty  in  writing  may  be  required  in  cases 
where  the  guaranty  itself  does  not  embody 
substantially  the  material  and  effective 
terms  of  the  contract,  and  where  resort  to 
parol  evidence  would  be  necessary  in  order 
to  show  what  ths  contract  was  in  its  terms 
and  effect;  but  this  is  not  necessary  when 
all  that  is  to  be  done  by  the  party  guaranteed 
is  merely  to  accept  the  proposition  in  the 
terms  in  which  it  is  made,  and  to  perform  the 
consideration  by  doing  the  thing  proposed. 
Robert*  v.  Oriswold,  84  D.  641. 

An  agreement  indorsed  on  a  note  before 
negotiation  to  "guarantee  the  payment  of 
the  within  note,"  and  constituting  a  ground 
of  credit  to  the  maker,  is  void  within  the 
statute  of  frauds  if  it  does  not  express  the 
consideration.     Parry  v.  Spikes,  35  R.  782. 

8.  What  is  a  compliance  with  thm 
rule.*  — A  promise  in  writing  for  value 
received  imports  a  consideration  for  an  un- 
dertaking to  pay  the  debt  of  another.  Mo* 
Morris  v.  Herndon,  21  D.  515;  Osborne  v. 
Baker,  57  R.  55. 

A  consideration  expressed  in  the  principal 
contract  will  sustain  a  guaranty  of  perform- 
ance of  it,  whereof  both  are  in  tribute  and 
are  given  as  parts  of  the  same  transaction. 
Union  Bank  v.  Coster,  53  D.  280. 

A  guaranty  written  upon  a  letter  of  credit, 
and  delivered  with  it,  engaging  that  drafts 
to  be  drawn  upon  the  faith  of  the  letter 
shall  be  paid,  sufficiently  expresses  the  con- 
sideration; for  the  letter  may  ^e  read  with 
the  guaranty,  and  when  so  read,  shows  that 
the  money  or  other  value  to  be  given  for  the 
drafts  is  the  consideration.    lb. 
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A  guaranty  which  does  uot  embody  its 
consideration  (as  required  by  the  New  York 
statute  of  frauds,  2R.S.  135,  sec.  2)  cannot 
be  sustained  by  reference  to  the  contract 
guaranteed,  even  though  such  contract  be 
written  on  the  same  paper,  and  executed  at 
the  same  time  with  it,  unless  it  expressly, 
or  by  clear  implication,  refers  to  such  con- 
tract as  founded  on  the  same  consideration. 
Draper  v.  8nou>,  75  D.  408. 

9.  limits  and  exceptions  to  the 
rule.  —  A  promise  to  pay  the  debt  of 
another,  in  writing,  and  signed  by  the  party 
to  be  charged,  is  a  sufficient  compliance  with 
the  statute  of  frauds,  without  any  recital 
in  the  writing  of  the  consideration  upon  which 
the  promise  is  founded.  Packard  v.  Richard- 
son,  9  D.  123;  Leonard  v.  Vredenbnrgh,  5  D. 
317;  King  v.  Upton,  16  D.  266;  Buckley  v. 
BeardsUe,  8  D.  620. 

The  guaranty  of  a  promissory  note  is  not 
within  the  statute  of  frauds  for  want  of  an 
expressed  consideration  in  writing;  a  consid- 
eration is  imported  because  the  contract  is  a 
promissory  note;  and  each  one  who  writes 
his  name  upon  the  note  is  an  original  under- 
taker.    Riggs  v.  Waldo,  56  D.  356. 

10.  Wnat  promises  axe  within  the 
statute),  generally.  • — An  oral  promise  to 
pay  another's  debt,  on  consideration  that 
the  creditor  will  discontinue  an  attachment 
against  the  debtor,  is  void  by  the  statute  of 
frauds.     Boyce  v.  Owens,  13  D.  711. 

A  verbal  promise  to  pay  debt  of  another  if 
he  does  not  pay  it  is  not  an  original  under- 
taking, but  a  collateral  one,  within  the  stat- 
ute of  frauds.    Dvfoll  v.  Gorman,  66  D.  543. 

" I  will  see  yon  paid  if  A  employs  you, "is 
a  collateral  undertaking,  and  must  be  in 
writing.    Skinner  v.  Conant,  21  D.  554. 

An  oral  guaranty  of  payment  of  a  note  of 
a  third  person,  transferred  to  pay  the  guar- 
antor's own  debt,  is  within  the  statute  of 
frauds.     Dow  v.  8wett,  45  R.  310. 

11.  What  are  not.— Where  A  is  in- 
debted to  B,  and  places  sufficient  property 
in  the  hands  of  C  for  the  purpose  of  paying 
the  debt,  and  C  converts  the  property  into 
money,  and  promises  B  to  pay  the  debt,  B 
may  maintain  an  assumpsit  against  C  on  the 
promise,  although  there  was  no  note  in  writ- 
ing thereof.    Raymer  v.  8hn,  1  D.  379. 

where  a  vendee  of  land,  having  promised 
to  pay  for  the  same,  conveys  to  another,  who 
assumes  the  debt,  and  subsequently  makes  a 
verbal  promise  to  the  creditor  to  pay  it,  this 
is  not  a  promise  to  pay  another's  debt,  and 
the  promisee  can  maintain  an  action  thereon. 
Whstbeeh  v.  WhUbeck,  18  D.  503. 

A  promise  made  by  a  third  person  to  a 
debtor,  upon  a  good  consideration,  to  pay 
his  creditor  a  specified  debt,  is  not  within 
the  statute  of  frauds,  and  need  not  be  in 

"  See  an  exhaustive  note  on  when  promises  to 
r&  the  debt  of  another  are  required  to  be  in 
writing,  aft  D.  251-261 
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writing.  Such  a  ease  differs  from  that  of  a 
promise  made  by  a  third  person  to  a  creditor 
to  answer  for  another's  debt,  which  must  be 
in  writing,  although  founded  upon  a  new 
consideration  from  the  creditor.  Barker  v. 
Bucklin,  43  D.  726. 

A  verbal  promise  by  one  of  the  owners  of 
a  ship  to  pay  a  claim  for  labor  and  materials 
furnished  in  her  construction  to  the  builder, 
provided  a  libel  then  about  to  be  brought  on 
a  similar  claim  should  be  sustained  in  ad- 
miralty, is  not  a  promise  to  answer  for  the 
debt  of  another,  within  the  statute  of  frauds. 
Fish  v.  Thomas,  66  D.  348. 

A  guaranty  by  a  debtor,  of  a  note  to  a  third 
person,  turned  out  for  his  debt,  is  not  within 
the  statute  of  frauds.  Eagle  Mowing  etc, 
Maeh.  Co.  t.  ShaUuck,  40  R.  780. 

An  oral  guaranty  of  the  solvency  of  the 
maker  of  a  note,  made  by  the  holder  to  in- 
duce another  to  take  it  in  payment  for  prop- 
erty, is  not  within  the  statute  of  frauds;  but 
his  agreement  to  pay  any  amount  the  trans- 
feree should  fail  to  collect  is  within  the 
statute.     Hassinger  v.  Newman,  43  R.  64. 

19.  —  because  original  undertak- 
ings. — Where  one,  by  a  written  agreement, 
promises  to  deliver  to  another  a  certain 
quantity  of  merchandise  within  a  certain 
time,  and  also  to  pay  the  costs  on  an  execu- 
tion issued  by  the  latter  against  the  former, 
in  consideration  that  such  execution  be  re* 
turned  nulla  bona,  and  at  the  same  time  a 
third  person,  at  the  bottom  of  the  agree- 
ment, in  writing,  guarantees  the  performance 
thereof,  the  guaranty  is  an  original  collateral 
agreement,  and  not  a  promise  to  pay  the 
previously  subsisting  debt  of  another,  and  is 
binding  within  the  statute  of  frauds.  Bailey 
v.  Freeman,  6  D.  371. 

If  one  promises  to  pay  for  services  to  be 
done  for  another,  this  is  an  original  under- 
taking.   Ayer  v.  Hay,  12  D.  681. 

A  promise  to  pay  the  debt  of  another  from 
the  proceeds  of  the  debtor's  property  in  one's 
possession,  if  an  execution  legally  levied 
thereupon  be  released,  is  an  original  promise, 
not  required  by  the  statute  of  frauds  to  be 
in  writing.     Rogers  v.  Cottier,  23  D.  153. 

A  promise  is  original,  and  not  required  to 
be  in  writing,  if  it  be  at  the  time  of  sale  to 
pay  for  goods  furnished  to  another,  upon  the 
credit  of  such  promise.  Rhodes  v.  Lee,  24  D. 
744. 

One  who,  to  aid  a  dealer  in  purchasing 
goods  on  credit,  agrees  with  the  seller  that 
he  may  charge  them  to  himself  and  the 
dealer  jointly,  is  liable  on  an  original  under- 
taking.    Boyce  v.  Murphy,  46  R  567. 

Where  a  person  not  before  liable  agrees 
"to  pay  and  guarantee  "  the  debt  of  a  third 
person,  and  as  part  of  the  arrangement  the 
original  debtor  is  discharged  from  his  indebt- 
edness, the  word  "  guarantee  M  is  not  to  be 
understood  in  a  technical  sense;  the  agree- 
ment is  an  absolute  one  to  pay,  and 
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iotas  assumpsit  will  lie.  Packer  v.  Benton,  95 
D.  246. 

To  ascertain  whether  an  undertaking  to 
pay  the  debt  of  another  be  collateral  or  origi- 
nal, the  point  of  inquiry  is,  To  whom  waa  toe 
credit  given  at  the  time  of  the  tale  and  de- 
livery of  the  goods  ?  And  this  is  a  question 
for  the  jury.     Myer  v.  Orafflin,  100  D.  66. 

18.  — -  or  founded  on  a  new  con- 
sideration. —  A  promise  to  pay  the  debt  of 
another  is,  if  founded  on  anew  consideration, 
of  benefit  to  the  promisor  or  harm  to  the 
promisee,  moving  from  either  the  promisee 
or  the  original  debtor,  not  within  the  statute 
of  frauds.    Farley  v.  Cleveland,  15  D.  387. 

A  promise  to  pay  the  debt  of  another  is 
valid,  although  the  promisor  derives  no  ad- 
vantage or  benefit;  it  is  sufficient  that  the 
promisee  suffers  a  damage,  or  forbears  to 

Srosecute  a  claim,  or  delays  an  arrest  of  the 
ebtor.     BamsUne  w.  Bggart,  15  D.  625. 
The  signing  of  articles  of  separation  is  a 
sufficient  consideration  to  support  a  promise 
to  pay  the  debt  of  another.    Hughe*  v.  Creyon, 
12  D.  663. 

14.  Promises  to  indemnity.— A  prom- 
ise to  indemnify  another  for  any  loss,  if  he 
will  act  as  surety  on  a  third  person's  bond, 
is  binding.  But  such  promise  must  be  in 
writing.    Brown  v.  Adam*,  18  D.  36. 

A  promise  to  indemnify  another  against 
loss  for  becoming  a  surety  on  an  administra- 
tion bond  is  an  original  undertaking,  and  is 
not  within  the  statute  of  frauds,  when  the 
promisee,  induced  by  such  promise,  becomes 
a  surety.    Jones  v.  Shorter,  44  D.  649. 

8uch  a  promise  need  not  be  averred  to  be 
in  writing;  it  is  sufficient  if  the  writing  be 
produced  on  the  trial.  Brown  v.  Adams,  18 
t>.  36. 

A  promise  to  indemnify  a  sheriff  for  en- 
forcing an  execution,  made  by  one  other  than 
the  execution  creditor,  is  not  void  for  want 
of  consideration,  and,  being  an  original  un- 
dertaking, need  not  be  in  writing.  Tarr  v. 
Norihey,  35  D.  232. 

A  subsequent  receipt,  by  the  sheriff,  of  an 
indemnity  bond,  under  seal  from  the  judg- 
ment creditor,  does  not  supersede  such  a 
prior  agreement  or  discharge  such  promisor. 

In  a  condition  to  save  harmless  against  a 
note  owed,  any  description  identifying  the 
note  is  sufficient.  Boody  v.  Davie,  51  D. 
210. 

III.     CONBTRUCTIOIC  AltD  OPERATION. 

15.  General  rules  of  interpretation. 
—  A  guarantor  is  liable  according  to  the  law 
of  the  place  of  contract.  Walker  v.  Forbes, 
60  D.  498. 

Mercantile  guaranties  should  not  be  sub- 
jected to  the  standard  of  critical  nicety  ap- 
plied to  instruments  drawn  by  professional 
men.     Menard  v.  Scudder,  56  D.  610. 

The  contract  of  a  surety  must  be  construed 
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according  to  the  intent  of  the  parties;  and 
the  question  is,  What  is  the  fair  import  of 
the  language  of  the  guaranty?  HotchJass  t» 
Barnes,  91  D.  713. 

Where  there  is  a  latent  ambiguity  in  a 
contract  of  guaranty,  arising  from  the  fact 
that  the  language  used  is  capable  of  either 
of  two  constructions,  extrinsic  circumstances 
may  be  shown  in  order  to  ascertain  which 
construction  the  parties  intended  the  instru- 
ment to  have,    Id, 

A  guaranty  addressed  to  the  cashier  of  a 
bank,  by  name,  without  designating  him  as 
suoh,  runs  to  the  bank,  where  it  imports 
official  action  on  the  cashier's  part  as  an 
affair  of  the  bank,  and  the  consideration 
moves  from  the  bank.  Woodstock  Bank  r. 
Downer,  65  D.  210. 

The  liability  assumed  as  surety  or  guaran- 
tor of  a  mortgagor  is  not  within  the  terms  of 
a  mortgage  given  to  secure  a  certain  gross 
sum  which  might  be  furnished  by  the  mort- 
gagee to  the  mortgagor,  in  goods  and 
materials  towards  the  erection  of  a  house  for 
the  latter,  and  is  not  secured  thereby. 
Doyle  v.  While,  45  D.  110. 

A  guaranty  that  a  certain  contractor 
"shall  well  and  faithfully  perform  his  part 
of  the  foregoing  contract,  for  digging  a  well, 
is  not  a  guaranty  of  mere  skill  and  fidelity 
on  the  part  of  the  contractor,  but  that  he 
will  substantially  complete  the  job  accord- 
ing to  the  terms  of  the  contract.  Jams  v. 
Scott,  08  D.  328. 

The  promise  of  A  to  pay  the  debts  of  B  is 
a  promise  to  pay  the  creditors  of  B  who  are 
suoh  at  the  time  the  promise  is  made,  and 
any  subsequent  assignee  of  a  then  existing 
claim  against  B  takes  it  subject  to  the 
equities  between  A  and  B.  Barlow  w. 
Myers,  21  R.  582. 

16.  Guaranty  of  credit.*— A  party  is 
liable  as  guarantor  for  a  purchaser,  if  duly  in- 
formed that  his  guaranty  was  accepted,  and 
of  the  amount  advanced  thereon,  when  he 
gives  such  purchaser  a  letter  of  introduction 
stating  that  any  favor  shown  him  in  introdu- 
cing him  to  different  houses,  "so  as  he  may 
be  able  to  fill  his  orders,  will  be  highly 
appreciated  by  him,  and  will  be  indorsed  by 
me  for  the  amount  of  his  purchases. 
Wheeler  v.  Mayfield,  98  D.  545. 

Defendant  is  not  liable  as  having  recom- 
mended an  insolvent  to  credit,  either  as 
upon  a  guaranty  or  for  a  deceit,  where  he 
merely  countersigns  a  letter  of  such  insol- 
vent to  a  dealer  in  certain  articles,  to  the 
effect  that  the  insolvent  is  agent  for  the 
purchase  of  such  articles  to  a  certain 
amount;  that  he  wishes  to  ascertain  where 
they  can  be  bought  cheapest;  that  the 
money  is  in  hand,  and  that  the  letter  is 
written  at  the  "  instigation  "  of  the  defend- 
ant, where  the  receiver  of  the  letter  after* 

♦See  important  note  on  the  liability  of  a  part) 
riving  reonnimAnri*tiofi  for  Anriit.  25  O.  4*7-4AL 
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wards  purchases  and  forwards  the  articles 
and  they  are  not  paid  for.  T\ft  ▼.  Harden, 
68  D.  512. 

17.  Letters  of  credit.* — A  general 
letter  purporting  to  authorize  an  open  and 
continued  credit  is  not  limited  to  dealings 
with  a  single  individual,  but  may  be  pre- 
sented to  several;  and  each  of  those  who 
made  advances  on  the  faith  of  it  (until  any 
amount  to  which  it  is  limited  is  reached)  is 
entitled  to  sue  upon  it  for  reimbursement. 
Union  Bank  v.  Cotter,  53  D.  280. 

A  letter  of  credit  must  be  construed  by 
Its  own  terms,  but  the  general  rule  seems  to 
be  that  they  should  be  liberally  construed. 
Lower.  Beckwith,  58  D.  659. 

A  letter  of  credit  addressed  to  a  person  as 
president  is  ascertained  to  be  intended  for 
benefit  of  a  bank  by  proof  showing  him  to 
be  president  of  such  bank,  and  of  no  other 
institution.  Michigan  State  Bank  v.  Peek, 
65  D.  234. 

A  letter  of  credit  signed  by  two  persons, 
and  stating  that  another  person  is  authorized 
"to  value  upon  us,  or  either  of  us,  to  the 
amount  of  twenty-five  thousand  dollars, 
which  will  be  dulv  honored,  and  we  hereby 
jointly  and  severally  hold  ourselves  account- 
able far  the  acceptance  and  payment  of  such 
drafts, "  binds  both  signers  to  the  payment 
of  all  acceptances  made  bv  either,  especially 
when  they  have  shown  by  their  acts  that 
mch  was  the  intention.    /&, 

A  letter  of  credit  will  bind  the  signers  to 
payment  of  drafts  made  payable  elsewhere 
than  at  residence  of  drawees,  when  the 
drafts  have  been  accepted  generally,  and  the 
agners  have,  after  the  acceptance,  executed 
notes  and  given  other  assurance  of  the  pay- 
ment of  such  drafts.     76. 

A  written  guaranty  or  letter  of  credit 
addressed  to  a  person  as  "president"  may 
be  shown  by  proof  aUunde  to  have  been  in- 
tended for  the  benefit  of  a  bank  of  which 
■uch  person  was  president,  and  the  bank 
may  sue  thereon.    lb. 

A  written  promise  to  pay  a  non-existing 
bul  of  exchange  must  point  to  a  particular 
trill,  and  describe  it  in  terms  not  to  be  mis- 
taken, A  general  letter  of  credit  is  too  in- 
definite for  this  purpose.  But  a  person  who 
takes  the  bill,  and  advances  money  upon  it 
upon  the  faith  of  this  letter,  may  maintain 
an  action  against  the  promisor  to  recover  the 
amount  which  he  has  advanced.  VaUe  v. 
Ctrrt,  88  D.  161. 

Where  one  of  two  merchants  purchasing 
goods  from  each  other,  and  making  recip- 
rocal shipments,  authorises  the  other  by  a 
general  letter  of  credit  to  draw  on  him  at 
any  time  upon  any  shipment,  to  the  extent 
of  three  fourths  of  the  value  thereof,  and  the 
Utter  in  pursuance  of  such  letter  draws  a 

*  Whether  a  party  advancing  money  on  a  letter 
of  credit  may  sustain  an  action,  see  note,  28  B. 
8*7,  248. 


1667 


bill  upon  a  shipment,  and  transfers  it  to  a 
banker  for  value,  the  latter  is  required  only 
to  look  at  the  letter  of  credit  and  the  value 
as  stated  in  the  invoices  and  bill  of  lading  to 
see  if  the  drawer  is  exceeding  his  authority 
by  drawing  for  more  than  three  fourths  of 
the  value  of  the  shipment     lb. 

Defendant,  president  of  a  bank,  addressed 
to  W.  a  letter  statins  that  she  was  au- 
thorized to  draw  on  N.  for  three  hundred 
dollars,  placed  with  N.  by  R.,  for  her 
account,  and  that  any  amount  she  might 
wish  to  draw  on  N.  "we  will  pay  you 
the  money  for  it  here,  with  usual  ex- 
change ";  and  signed  it,  "  Thos.  E.  Pelm, 
Prest."  Plaintiff  advanced  to  W.  $150  on 
her  draft  on  N.,  on  the  faith  of  that  letter. 
Held,  1.  That  this  was  a  general  letter  of 
credit;  2.  That  an  action  could  be  main- 
tained by  the  plaintiff  against  the  bank  for 
the  money  so  advanced;  3.  That  parol  evi- 
dence was  inadmissible  to  show  that  the  letter 
was  written  as  an  accommodation  to  W.,  in 
response  Co  an  inquiry  by  the  bank,  at  her 
request,  and  not  intended  as  a  letter  of 
credit,  or  authority  to  draw;  and  that  the 
bank  oould  not  show  by  N.  s  letter,  written 
subsequently  to  the  letter  of  credit,  that  W. 
did  not  have  three  hundred  dollars  in  N.  s 
hands.    Pollock  v.  Helm,  28  R.  342. 

Defendants  addressed  to  the  M.  bank  a 
letter  statins  that  at  the  request  of  M.  and 
Sons  the  defendants  authorized  L.  &  Co.  to 
draw  on  said  bank  on  defendant's  account  to 
a  specified  amount  for  twelve  months'.  This 
letter  was  deposited  by  M.  and  Sons  with  the 
plaintiff,  as  security  for  advances.  Held, 
that  the  defendants  were  liable  thereon  as 
on  a  guaranty.  La/argue  v.  Harrison,  59  R. 
416. 

18.  Guaranty  of  collection.  —  A  guar- 
anty of  collection  is  an  undertaking  by  the 
guarantor  that  a  debt  will  be  paid,  if  proper 
measures  to  collect  it  are  taken  within  a 
reasonable  time  after  it  becomes  payable. 
Craig  v.  Parkis,  100  D.  469. 

A  guaranty  of  collection  cannot  be  en- 
forced until  legal  proceedings  to  collect  have 
been  instituted  and  proved  ineffectual, 
although  the  principal  may  have  been  insol- 
vent. Bosnian  v.  Ah  ley,  33  R.  447.  Contra, 
BrackeUv.  Rich,  23  R.  703. 

19.  Guaranty  of  payment.  —One 
voluntarily  guaranteeing  the  payment  of  a 
bond,  unknown  to  the  obligors,  but  at  the 
request  of  the  obligee  and  of  the  person  to 
whom  he  gives  it  in  payment  of  a  debt,  be- 
comes an  equitable  purchaser  of  it  on  paying 
the  amount  thereof,  and  can  recover  the 
same  from  the  obligors.  Carter  v.  Jones,  49 
D.  425. 

The  contract  of  guaranty  of  payment  of 
a  county  warrant  is  absolute,  in  Iowa,  that 
the  warrant  will  be  paid  when  due  and  pre* 
awited.     Griffin  v.  Seymour,  83  D.  396. 

A  mortgage  by  the  assignor  of  a  note  to 
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his  assignee,  conditioned  that  the  assignor 
and  the  obligors  in  the  note  shall  cause  the 
same  to  be  paid  when  due,  is  not  a  guaranty 
of  payment  by  the  mortgagor  alone,  but  is 
simply  a  security  for  his  ultimate  responsi- 
bility to  pay  in  case  the  assignee  should, 
with  due  diligence,  and  according  to  law,  fail 
to  obtain  payment  from  the  obligors.  Car- 
lisle v.  Chambers,  96  D.  304. 

20.  Continuing  guaranty.4 «—  1.  Gen- 
eral principles.  —  A  letter  of  credit  will  be 
construed  as  a  continuing  guaranty  when  it 
has  so  been  treated  by  the  parties,  and  its 
terms  are  not  inconsistent  with  this  con- 
struction, although  taken  alone  it  would  be 
construed  as  a  single  guaranty.  Michigan 
State  Bank  v.  Peck,  65  D.  234. 

Unless  one  becomes  surety  for  another, 
without  limitation  as  to  time  or  amount,  in 
express  terms  or  by  clear  implication,  the 
court  will  not  presume  such  an  intention  on 
his  part     Gard  v.  Stevens,  86  D.  52. 

A  guaranty  to  pay  for  goods  to  be  sold 
"from  time  to  time,  not  exceeding  a  speci- 
fied sum,  continues  until  the  amouut  unpaid 
reaches  that  limit,  although  the  aggregate  of 
purchases  may  exceed  it  Ciittenden  v. 
Fiske,  41  R.  146. 

Notice  of  each  successive  sale  or  advance 
made  nnder  a  continuing  guaranty  is  unne- 
cessary.   Lowe  v.  BechwUh,  58  D.  659. 

The  language  used  was  held  to  amount  to  a 
continuing  guaranty  in  the  following  cases:  "I 
do  recommend  my  friend  A  B,  of  the  parish 
of  East  Baton1  Rouge,  a  planter;  and  any 
funds  that  he  may  raise,  or  acceptances,  in 
case  be  does  not  pay,  I  feel  bound  to  pay. 
C  D."    Menard  v.  Scudder,  56  D.  610. 

"J.  B.  M.  being  about  to  commence  re- 
tailing dry  goods,  I  hereby  undertake  and 
contract  with  L.  &  Co.  to  become  responsi- 
ble to  them  for  the  amount  of  any  bill  or 
bills  of  merchandise  sold  by  them  to  said  M., 
agreebly  to  the  terms  of  sale  agreed  upon 
by  the  parties,  without  requiring  said  L.  & 
do.  to  prosecute  suit  against  said  M.  there- 
for."   Lowe  v.  BechwUh,  58  D.  659. 

An  engagement  to  "be  responsible  for 
what  stock  M.  may  want  hereafter,  to  the 
amount  of,**  specifying  a  sum.  Gates  v.  Mo 
Kee,  64  D.  545. 

"  You  can  let  Mr.  J.  L.  Day  have  what 
goods  he  calls  for,  and  I  will  see  that  the 
same  are  settled  for."  IJotchkiss  v.  Barnes, 
91  D.  713. 

A  letter  of  credit,  asking  plaintiff  to  let  T. 
hare  "  the  paints,  oils,  and  varnishes,  glass, 
etc.,  he  wants.  I  will  be  security  for  the 
amount  for  what  he  will  owe  you.  Boehne 
v.  Murphy,  2  R.  485.  S.  P.,  Bapelye  v. 
Bailey,  13  D.  49;  Scott  v.  Myatt,  60  D.  485; 
Tootle  v.  Eljutter,  45  R.  103.  Contra,  Cutler 
v.  Ballon,  49  R.  35. 

In  the  following  cases  the  guaranty  was  held 

•  See  note  on  what  is  a  continuing  guaranty, 
MR.  701-703. 


not  to  be  a  continuing  one:  "Messrs.  F.,  C,  & 
Co.  I  hereby  guarantee  to  you  the  payment 
of  such  amount  of  goods,  at  a  credit  of  one 
year,  not  exceeding  five  hundred  dollars,  as 
you  may  credit  to  John  H.  Prentiss."  Fel- 
lows v.  Prentiss,  45  D.  4S4. 

"If  you  will  let  the  bearer  have  what 
leather  he  wants,  and  charge  the  same  to 
himself,  I  will  see  that  you  will  have  your 
pay  in  a  reasonable  length  of  time.**  Gard 
v.  Stevens,  86  D.  52. 

•  "Messrs.  Morgan,  Root  A  Co.  The 
bearer,  Mr.  H.  A.  Bowlus,  is  visiting  your 
city,  buying  a  few  goods  in  your  line,  and 
anything  you  may  be  able  to  sell  him  will  be 
paid  promptly,  as  agreed  on,  which  I  here- 
with guarantee. "  Morgan  v.  Bayer,  48  R.  454. 

2.  Illustrations, — The  consideration  of  a 
guaranty  to  an  attorney  in  the  words,  "I 
will  hold  myself  accountable  that  he  [tho 
client]  shall  pay  you  for  all  the  services  you 
have  or  may  render  him  in  the  suit  with 
Sheldon,"  so  far  as  it  consists  in  the  render- 
ing of  future  services,  goes  to  the  entire 
undertaking,  and  gives  it  the  same  effect  in 
fixing  the  liability  of  the  guarantor  to  pay 
for  the  past  as  for  the  future  services,  espe- 
cially where  it  is  found  that  the  guarantor 
expected  and  understood  that  the  attorney 
would  continue  his  services  in  the  suit  after 
the  guaranty  was  written,  and  according  to 
the  terms  thereof;  nor  can  it  be  maintained 
as  an  objection  to  such  guaranty  that  the 
consideration  is  not  expressed  in  writing. 
Roberts  v.  Griswold,  84  D.  641. 

C.  did  business  at  Buffalo,  and  did  his  bank- 
ing business  with  plaintiff.  The  plaintiff 
demanding  more  security  for  loans,  he  gave 
him  a  letter  of  credit  fr°m  hi*  father-in-law, 
residing  in  Canada,  as  follows:  "  Please  dis- 
count for  Mr.  Cummer  to  the  extent  of  four 
thousand  dollars.  He  will  give  you  custom- 
ers' paper  as  collateral.  You  can  also  con- 
sider me  responsible  to  the  bank  for  the 
same."  In  an  action  thereon, — held,  that 
evidence  of  the  circumstances  was  competent 
to  show  that  it  was  intended  as  a  continuing 
guaranty,  not  ceasing  with  the  discount  and 
payment  of  the  stated  sum,  but  continuing, 
in  spite  of  a  change  in  C.'s  business,  until 
terminated  by  a  notice  from  the  defendant. 
Whites  Bank  v.  Myles,  29  R.  157. 

A  lettor  addressed  to  a  lumber  merchant 
in  the  following  language,  "  Please  send  my 
son  the  lumber  he  asks  for,  and  it  will  be 
all  right,"  is  a  guaranty  that  the  lumber 
sold  and  delivered  to  the  son,  at  the  time  of 
its  presentation,  will  be  paid  for.  But  such 
guaranty  is  not  continuing,  so  as  to  make  the 
guarantor  liable  for  lumber  subsequently 
purchased  by  the  son  from  the  same  mer- 
chant. And  payments  afterward  made  by 
the  principal  on  account  will  be  applied  in 
satisfaction  of  the  first  purchase,  and  conse- 
quent discbarge  of  the  guarantor's  liability. 
BirdsaU  v.  Heacock,  30  R.  572. 
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&,  about  to  commence  business,  applied 
to  the  plaintiffs  for  goods  on  credit.  The 
plaintiffs  wrote  him  that  they  would  be  will- 
ing to  fill  "his  order  "if  he  would  giro  them 
the  defendant*  who,  they  said,  they  under- 
stood indorsed  for  him.  The  defendant 
thereupon  wrote  that  he  had  read  their  let- 
tar,  and  asked  them  to  "fill  said  bill,*  add. 
ing,  ••  I  indorse  sir.  B.,  and  I  hope  he  may 
become  one  of  your  best  customers."  Held, 
sot  a  continuing  guaranty.  Perryman  r, 
MeCaO,  41  R.  762. 

A  bond  was  executed  reciting  that  the 
principal  "  has  arranged  and  is  about  to  pur- 
chase on  credit "  certain  goods,  and  condi- 
tioned to  be  roid  if  he  shall  pay  for  all  goods 
purchased,  or  that  he  may  hereafter  pur- 
chase, "according  to  the  terms  of  purchase," 
otherwise  to  remain  "  in  fall  force  and  effect 
for  the  amount  of  his  said  indebtedness,  not 
exceeding  three  thousand  dollars."  Held, 
1.  That  parol  evidence  was  competent  to 
show  the  terms  of  the  purchase  and  credit; 
and  2.  That  the  guaranty  was  not  continuing. 
Cokunbm  8emer  Pipe  Co.  y.  Oanser,  66  fi. 
697. 

IV.    KlOHTSAXD  LIABILITIES  Off  GUa&AJT- 

TOB. 

1.  In  General 

91.  Gnavrantoru  obligation,  in  gen- 
eral. —  Guarantors,  indorsers,  and  co-obli- 
gors, or  co-promisors,  are  all  sureties  for 
others  who  are  liable  in  the  first  instance  as 
principals.    Bead  y.  Cutis,  22  D.  184 

One  distinction  between  a  surety  and  a 
guarantor  is,  that  the  consideration  for  the 
contract  of  the  former  is  generally  the  same 
at  that  upon  which  the  contract  of  the  prin- 
cipal is  founded;  but  the  contract  of  the 
latter  requires  a  new  and  independent  consid- 
eration, except  where  the  guaranty  is  made 
at  the  same  time  the  principal  contract  was 
entered  into.    lb. 

A  guarantor  may  specify  in  the  written 
order  which  he  gives  the  terms  upon  which 
he  will  be  bound.  Wadeworth  v.  Allen,  66 
D.  137. 

Where  a  merchant  sells  goods  to  a  cus- 
tomer under  a  guaranty  from  a  third  person 
that  they  will  be  paid  for,  and  afterwards 
sells  him  other  goods,  the  first  money  he  re- 
ceives from  the  purchaser  should  be  applied 
to  the  payment  of  the  goods  covered  by  the 
guaranty.     Card  v.  Stevens,  86  D.  62. 

22.  Notice  of  acceptance  of  guar- 
anty. —  A  guarantor  is  entitled  to  notice  of 
the  acceptance  of  his  guaranty.  Oake  v. 
Wetter,  37  D.  683;  unless  such  notice  is  im- 
plied from  the  transaction.  Thompson  v. 
Olover,  39  R.  220.* 

A  promise  in  writing,  stating  that  the 
promisor  will  hold  himself  accountable  for 
the  value  of  the  goods  the  promisee  should 

*  Notice  of  acceptance,  when  must  be  given, 
tee  note, »  B.  221-227. 


1668 

Yolume  I* 

be  disposed  to  furnish  to  a  third  person,  up 
to  a  certain  amount,  should  the  third  per- 
son not  pay  as  agreed  upon,  is  a  conditional 
guaranty;  and  the  promisor  is  entitled  to 
notice  of  the  acceptance  of  his  proposal,  the 
amount  of  goods  furnished  in  pursuance 
thereof,  and  of  the  terms  and  time  of  pay- 
ment, before  he  could  be  held  liable.  Ra» 
pelye  v.  Bailey,  8  D.  199. 

A  guarantor  is  not  bound  by  his  promise  to 
guarantee  the  payment  of  bills  of  exchange 
negotiated  upon  the  faith  of  an  accompany- 
ing letter  of  credit,  unless  within  a  reason- 
able time,  or  at  least  before  the  dishonor  of 
the  bills,  he  receives  notice  of  the  acceptance 
of  his  guaranty,  or  of  the  advances  made 
thereon.     Bank  of  Illinois  v.  8loo,  86  D.  223. 

Where  notice  of  acceptance  of  guaranty  is 
not  given  to  the  guarantor,  no  diligence  in 
ooercing  payment  from  the  principal  debtor, 
or  in  giving  notice  of  the  letter's  failure  to 

Say,  can  make  the  guarantor  liable.  But  if 
ue  notice  of  the  acceptance  of  the  guaranty 
is  given  to  the  guarantor,  no  particular 
notice  of  proceedings  against  the  principal 
debtor  need  be  given  to  him  until  he  is  called 
upon  for  payment.  Kineheloe  v.  Bonnes,  46 
D.  41. 

In  a  continuing  guaranty  the  creditor  must 
not  only  show  that  he  advanced  his  money 
or  parted  with  his  goods  on  the  faith  of  the 
letter  of  guaranty,  but  that  he  also  season* 
ably  notified  the  guarantor  that  he  accepted 
the  guaranty,  and  intended  to  act  upon  its 
security.    Menard  v.  Scudder,  66  D.  610 

Express  and  formal  notice,  emamating  di- 
rectly from  the  creditor  to  the  guarantor,  is 
not  indispensable  to  bind  the  latter  in  con- 
tinuing guaranty.  If  the  fact  of  acceptance 
is  seasonably  brought  to  the  knowledge  of 
the  signer  in  any  other  way,  and  he  ac- 
quiesces by  silence,  it  will  be  sufficient.    lb. 

Neglect  to  give  notice  to  guarantor  must 
produce  some  loss  or  prejudice;  otherwise, 
notice  and  demand  before  the  action  is 
brought  is  sufficient.  Beebe  v.  Dudley,  69  D. 
341. 

The  guarantor  is  entitled  to  notice  of  ac- 
ceptance of  guaranty,  which  should  be 
S'ven  in  a  reasonable  time  in  order  to  bind 
m,  where  he  proposes  to  become  ultimately 
bound;  but  this  doctrine  is  inapplicable  to 
cases  where  the  agreement  to  accept  is  con- 
temporaneous with  the  guaranty,  or  when 
it  constitutes  the  consideration  and  basis 
thereof.     Walker  v.  Forbes,  60  D.  498. 

To  bind  the  guarantor,  it  must  appear 
that  he  was  notified  of  the  acceptance  of  the 
guaranty,  and  of  the  reliance  upon  it,  but 
this  sufficiently  appears  where  it  is  shown 
that  he  expected  and  understood  that  the 
party  guaranteed  would  continue  to  render 
services  after  the  guaranty,  according  to  its 
terms.    Robert*  v.  Qriswcld,  84  D.  641. 

An  agreement  to  guarantee  an  exist- 
ing   debt  if    the  creditor   will    give    the 


1679 
For  Index  to  Notes  In 

debtor  a  little  more  time  is  valid  without 
describing  the  debt  particularly,  and  re- 

3 aires  no  notice  of  acceptance.     WiO$  v. 
Iosb,  40  R.  279. 

When  a  guaranty,  absolute  in  form,  waives 
notice  of  times  or  amounts  of  sales,  the  guar- 
antor is  not  entitled  to  notice  of  aooeptanoe. 
Crittenden  v.  Fiske,  41  R.  146. 

Where  one  proposes  that  if  another  eon* 
tracts  with  a  certain  third  person  for  the 
purchase  of  materials  to  be  used  in  building, 
promising  to  pay  therefor  out  of  the  moneys 
received  for  such  building,  he  will  guarantee 
the  performance  of  such  contract,  this  is  a 
conditional  offer,  not  binding  without  notice 
of  acceptance;  and  it  does  not  inure  to  the 
benefit  of  any  other  than  the  person  to  whom 
the  offer  is  made.  King  v.  BaUerson,  43  R. 
13. 

Under  a  written  guaranty  to  be  responsi- 
ble for  indebtedness  incurred  before  a  cer- 
tain day,  notice  of  aooeptanoe  and  default  is 
unnecessary.  Bank  of  Newbury  v.  Sinclair, 
49  R.  307. 

A  signed  the  following  letter  of  credit  to 
B:  "Mr.  C.  proposes  to  purchase  some  sup- 
plies of  you In  case  yon  should  let 

him  have  them,  I  will  see  the  amount  of  his 
account  with  you  paid  ....  to  the  amount 
of  four  hundred  dollars."  Held,  that  the 
character  of  this  letter  of  credit  or  guar* 
anty  entitled  A  to  notice  that  it  was  ac- 
cepted and  acted  upon  by  B;  also  to  notice, 
within  a  reasonable  time  after  the  account 
was  closed  and  the  debt  became  due  from  C, 
that  he  bad  failed  to  make  payment.  Mont- 
gomery v.  Kellogg,  5  R.  508. 

Defendant  wrote  to  the  president  of  plain- 
tiff's bank:  "I  will  thank  yon  to  submit  to 
your  board  that  if  they  will  lend  0*Neil  & 
Co.  fifteen  thousand  dollars,  I  shall  hold 
myself  responsible  for  that  amount,  and  will 
leave  with  you,  as  collateral  security,  the 
note  and  mortgage  of  Isaac  Walker,  which 
is  at  present  in  your  vault,  for  a  like  sum." 
Held,  a  guaranty,  and  that  the  defendant 
was  entitled  to  notice  of  acceptance  thereof; 
but  if,  after  the  loan  was  made,  defendant 
had  information  thereof,  and  with  full  knowl- 
edge approved  of  what  plaintiff  had  done  in 
the  premises,  and  assented  thereto,  this 
would  amount  to  a  rati6cation,  and  he  would 
be  bound  thereby.  Central  Saving*  Bank  v. 
Shine,  8  R.  112. 

A  agreed  to  furnish  B  with  goods  for  sale 
on  commission,  and  C  guaranteed  that  B 
should  account  for  the  proceeds  of  the  sales. 
The  goods  were  furnished  by  a  firm,  of  which 
A  was  a  member.  Held,  that  the  firm  could 
not  maintain  an  action  against  C  on  the 
guaranty  without  proving  that  he  knew  that 
the  goods  were  to  be  furnished  by  them. 
Barns  v.  Barrow,  19  R.  247. 

23.  Exhausting  remedy  against 
debtor.  —  A  guaranty  is  in  effect  one  of  the 
goodness  of  a  demand,  and  is  not  an  absolute 
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undertaking  to  be  primarily  responsible, 
where  it  is  addressed  to  a  firm  in  these 
words:  "If  you  can  sell  J,  M.  C.  any 
groceries,  I  am  willing  to  guarantee  the  ulti- 
mate payment  of  any  bill  he  may  make  with 
you,  to  the  amount  of  five  hundred  dollars"; 
and  if  the  firm  fails  to  use  all  reasonable  and 
proper  means  in  its  power  to  coerce  pay- 
ment out  of  the  principal  debtor,  or  to  snow 
that  the  use  of  such  means  would  have  been 
unavailing,  it  cannot  recover.  Walker  v. 
Forbes,  60  D.  498. 

A  guaranty  that  a  note  transferred  by  the 
debtor  to  his  creditor,  in  payment  of  a  debt, 
is  good,  and  will  be  paid,  is  broken  as  soon 
as  made,  if  the  note  prove  worthless,  and  the 
creditor  need  not  resort  to  legal  remedies 
against  the  maker  to  hold  the  guarantor. 
Koch  v.  Melhorn,  64  D.  685. 

It  is  not  necessary  to  liquidate  damages 
by  suit  against  the  principal  before  proceed- 
ing against  his  surety  on  his  guaranty,  where 
the  latter  guaranteed  that  the  former  would 
oomplete  a  certain  job  of  work,  and  had 
failed  to  do  so.  Diligence  to  obtain  satisfac- 
tion from  the  principal  may  be  shown  other- 
wise than  by  suit.    Janes  v.  Scott,  98  D.  328. 

Where  the  principal  debtor  is  an  insolvent 
corporation,  the  creditor  is  not  bound  to  en- 
force the  individual  liability  of  its  stock- 
holders before  resorting  to  his  guarantor. 
NaL  Loan  etc  Soa  v.  Lkhtenwabier9  45  R. 

859. 

2.   What  wiU  Discharge  Him. 

94.  In  general.  —  He  who  seeks  the 
benefit  of  a  guaranty  must  show  a  strict  com- 
pliance with  its  terms.  Fellows  v.  Prentiss, 
45  D.  484. 

A  guarantor  in  a  guaranty  to  an  attorney 
is  not  discharged  from  his  obligation  because, 
subsequent  to  the  guaranty  and  before  the 
rendition  of  the  services  constituting  the 
consideration  thereof,  the  attorney  forms  a 
law  partnership  with  another  attorney,  by 
the  terms  of  which  the  partner  was  entitled 
to  share  with  him  in  the  pay  for  such  ser- 
vices, if  the  attorney  guaranteed  personally 
rendered  the  services  contracted  for.  Roberts 
v.  Oriswold,  84  D.  641. 

Death  of  a  guarantor,  without  notioe  to  or 
knowledge  by  creditor,  will  not  defeat  the 
latter's  indemnity  for  advances  made  in  good 
faith  after  that  event.  Menard  v.  Bcmder, 
56  D.  610. 

A  guaranty  of  the  payment  for  goods  to  be 
sold  to  another,  not  founded  upon  any  pres- 
ent consideration  passing  to  the  guarantor, 
and  providing  that  it  should  continue  until 
written  notice  should  be  given  of  its  termi- 
nation, is  revoked  by  the  death  of  the  guar- 
antor.   Jordan  v.  Dobbins,  23  R.  305. 

25.  Delay  to  sue  principal  debtor.  — 
Mere  delay  to  pursue  the  principal  and  col- 
lect the  money  of  him  does  not  discharge  a 
surety  or  guarantor,  provided  such  delay  be 
unaccompanied  by  fraud  or  an  agreement 
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not  to  prosecute  the  principal.  .fiisao?  r. 
Otft*  22  D.  184. 

One  who  assigns  and  guarantees  the  pay- 
ment of  a  bond  and  mortgage  is  not  released 
from  his  guaranty  by  the  assignee's  neglect, 
on  notice,  to  take  legal  proceeding!  for  col* 
lection,  although  the  property  subsequently 
depredates  and  the  obligor  hecomes  insol- 
vent.   Neweomb  r.  Haley  43  B.  173. 

A  guarantor  of  collection  will  be  discharged 
by  a  delay  of  six  months  in  taking  measures 
to  collect  the  debt,  where  all  the  principals 
reside  in  the  state  and  can  be  personally 
served.     Craig  v.  ParkU,  100  D.  469. 

A  guarantor  of  collection  will  be  dis- 
charged by  unreasonable  delay  in  taking 
measures)  to  collect  the  debt,  notwithstand- 
ing that  during  the  whole  period  the  princi- 
pals were  hopelessly  insolvent,    lb.  ^ 

Where,  upon  sufficient  consideration,  one 
guaranteed  a  note  made  and  indorsed  by 
others,  to  be  "good  and  collectible  after  due 
course  of  law,  — held,  that  due  diligence 
must  be  used  to  enforce  payment,  both  from 
the  makers  and  the  indorsers,  before  the  guar- 
antor could  be  held  liable,  and  that  where  no 
proceedings  were  commenced  against  the 
maker  for  seventeen  months  after  the  note 
became  due,  when  he  was  discharged  under 
the  insolvent  act,  the  guarantor  was  released. 
Moaketey  v.  Riggs,  10  D.  196. 

In  an  assignment  of  a  bond  and  mortgage, 
defendant  covenanted  that  if  in  case  of 
foreclosure  and  sale  of  the  mortgaged  prem- 
ises a  deficiency  should  occur,  he  would  pay 
it  on  demand.  The  holder  delayed  fore- 
closure for  fourteen  months  after  maturity, 
during  ten  months  of  which  time  the  prop- 
erty was  a  sufficient  security,  but  afterward 
the  buildings  were  destroyed  by  fire,  redu- 
cing the  value  below  the  amount  of  the  mort- 
gage debt.  Held,  1.  That  the  guaranty  was 
not  one  of  payment,  but  the  liability  of  the 
guarantor  depended  on  the  precedent  and 
diligent  foreclosure  and  sale;  2.  The  delay 
was  unreasonable,  and  discharged  the  guar- 
antor.    McMurray  v.  Noyes,  28  R.  180. 

26.  Taking  a  new  security. ---Guar- 
antor is  discharged  by  the  creditor's  taking 
a  note  from  the  principal,  payable  at  a  future 
day,  for  such  note  operates  as  an  extension 
of  credit.  Fellows  v.  Prentiss,  45  D.  484; 
Hunt  v.  Smith,  31  D.  296. 

The  fact  that  the  principal  gave  his  note 
for  goods  which  he  purchased  on  a  written 
order  will  not  discharge  his  guarantor's  lia- 
bility.    Wodsworth  v.  Allen,  56  D.  137. 

A  guaranty  is  not  discharged  by  the  giv- 
ing of  a  note  by  the  purchaser  of  the  goods 
sold  for  the  price  thereof,  where,  after  fail- 
tin  of  the  maker  to  pay  the  note,  the  guar- 
antor expressly  promised  to  pay  it.  HotchBss 
v.  Barnes,  91  D.  713. 

27.  Failure  to  give  notice  of  debtor's 
default.* —  In  case  of  a  collateral  guaranty 

•  See  note  on  notice  to  guarantor,  11 D.  703. 
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of  a  debt  to  be  created,  of  an  amount  uncer- 
tain, variable,  and  unascertainable  at  the 
time,  the  guarantor  in  not  liable  without 
notice  of  acceptance  within  a  reasonable 
time,  nor  without  notice  of  the  principal's 
default.  MUroy  v.  Quhm,  85  R.  227;  Walker 
v.  Forbes,  60  D.  498. 

A  guarantor  of  the  solvency  of  the  maker 
ef  a  note  is  entitled  to  seasonable  notioe  of 
his  insolvency,  and  will  be  discharged  if  it 
be  not  given,  though  he  had  knowledge  of 
the  insolvency  independent  of  the  notioe. 
CorbU  t.  Bank  of  Smyrna,  80  D.  635. 

Where  a  party  agreed  with  another  that 
if  the  latter  would  take  the  bond  of  a  third 
party  in  payment  of  a  debt,  the  former 
should  see  the  money  paid,  it  is  not  neces- 
sary, in  an  action  on  the  agreement,  the 
bond  not  having  been  paid,  to  aver  notice  of 
the  non-payment  by  the  maker  of  the  bond. 
Austin  v.  Richardson,  2  D.  543. 

When  the  guarantor  undertakes  to  pay 
unon  receiving  reasonable  notice,  the  latter 
will  be  a  question  for  the  jury.  Wodtworth 
v.  AUen,  ©6  D.  137. 

The  guarantor  is  not  entitled  to  notioe  of 
non-payment  until  he  has  shown  that  the 
want. of  notioe  has  done  him  a  prejudice. 
Brenner  v.  Weaver,  83  D.  444. 

A  guarantor  of  a  lease  is  entitled  to  notioe 
of  default;  but  this  is  not  a  condition  prece- 
dent to  an  action  upon  the  guaranty,  and 
the  failure  to  give  it  discharges  only  to  the 
extent  of  damage  suffered  in  consequence, 
and  must  be  pleaded.  Ward  v.  Wilson,  50 
R.763. 

A  guarantor  upon  a  continuing  guaranty  is 
not  entitled  to  notice  of  default  in  payment 
by  principal,  where  he  is  not  prejudiced  by 
the  want  of  it;  he  stands  upon  the  same 
footing  as  any  other  surety,  and  his  liability 
is  not  determined  upon  the  principles  ap» 

Slicable  to  negotiable  instruments.  Bank  v. 
InoUs,  70  D.  234. 

28.  Effect  of  principal's  insolvency 
to  excuse  notice.  —  Notice  to  guarantor 
or  demand  on  debtor  is  unnecessary,  where 
the  latter  is  insolvent  when  the  debt  matures. 
Skofield  v.  Hairy,  38  D.  307;  Beebe  v.  Dudley, 
59  D.  341;  Janes  v.  Scott,  98  D.  328. 

On  a  guaranty  of  a  note  drawn  and  in- 
dorsed by  others,  if  the  drawer  and  indorser 
are  insolvent  at  the  maturity  of  the  note, 
this  fact  would  be  prima  fade  evidence  that 
the  guarantor  was  not  prejudiced,  and  there- 
fore notice  to  him  of  non-payment  may  be 
dispensed  with.    Gibbs  v.  Cannon,  11  D.  699. 

To  excuse  want  of  notice  of  dishonor  to 
the  guarantor  on  the  ground  of  the  maker's 
insolvency  when  the  note  fell  due,  he  must 
be  shown,  not  only  to  have  been  insolvent 
at  that  time,  and  unable  to  pay  all  his  debts, 
but  also  to  have  had  no  attachable  property. 
His  subsequent  insolvency  raises  no  pre* 
sumption  of  insolvency  at  that  time.  Whiton 
v.  Mears,  45  D.  233. 
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29.  Notice  where  guaranty  is  abso- 
lute. — Notice  of  acceptance  of  guaranty 
absolute  in  its  terms  need  not  be  given  in 
order  to  charge  the  guarantor.  Union  Bank 
v.  Cotter,  53  D.  280;  Beebe  v.  Dudley,  59  D. 
841;  Wilcox  v.  Draper,  41  R.  763. 

A  contract  is  not  a  guaranty  when  one 
guarantees  to  pay  a  certain  sum,  and  at  a 
certain  day,  for  and  on  account  of  a  third 
person,  as  it  is  an  original  and  primary  un- 
dertaking to  pay  a  certain  sum  on  a  certain 
day.  It  is  not  a  collateral  undertaking,  but 
a  contract  with  the  payee,  and  no  notice  of 
any  kind  is  necessary.  Mathews  v.  Chrkh 
mam,  51  D.  124. 

Notice  of  acceptance  of  guaranty  and  of 
non-payment  by  the  debtor  is  not  neoessary 
where  the  guaranty  was  to  pay  a  particular 
sum  at  a  particular  time,     lb. 

The  object  of  notice  to  the  guarantor  is  to 
let  him  know  that  he  is  relied  upon  for  pay- 
ment; and  it  should  be  given  to  him  when* 
ever  it  would  be  of  any  advantage  to  him  to 
have  it,  that  he  may,  if  possible,  secure  him- 
self against  liability.  Beebe  v.  Dud ley,  50  D. 
841. 

The  undertaking  of  the  guarantor  is  col- 
lateral, and  not  absolute,  when,  for  value 
received,  he  guarantees  to  pay  the  plaintiff 
for  two  thousand  dollars*  worth  of  goods, 
delivered  to  one  Dudley  when  he  may  call 
for  them,  especially  when  the  facte  show 
that  the  plaintiffs  regarded  Dudley  as  the 
principal  in  the  transaction,  and  the  credit 
was  given  to  him.    lb. 

8.  Actions  on  Guarantiee* 

80.  Who  may  sue. — A  guaranty  Is  not 
negotiable,  and  an  action  thereon  can  be 
maintained  only  in  the  name  of  the  guar- 
antee.    Ebtl  v.  SnevUy,  38  D.  758. 

A  written  guaranty  or  letter  of  credit  may 
be  sued  upon  either  in  name  of  a  nominal 
party  or  of  the  real  party  in  interest,  as  in 
the  case  of  simple  contacts.  Michigan  8tate 
Bank  v.  Peck,  65  D.  234. 

A  valid  contract  of  guaranty  indorsed  upon 
a  writing  obligatory  passes  by  assignment  to 
the  assignee,  and  vests  in  him  a  right  of  ac- 
tion in  his  own  name  against  the  guarantor. 
KUlian  v.  Ashley,  91  D.  519. 

81.  Parties  defendant. — Where  one 
voluntarily  guarantees  the  payment  of  a 
bond,  unknown  to  the  obligors,  to  a  person 
who  receives  it  in  payment  of  a  debt,  and 
afterwards  pays  the  amount,  the  person  so 
guaranteed  and  so  receiving  the  bond  in  pay- 
ment is  a  neoessary  party  in  a  suit  by  the 
guarantor  to  recover  the  sum  paid  from  the 
obligors,  as  the  guarantor  is  regarded  as 
having  the  equitable  interest  in  the  bond, 
and  the  person  guaranteed  must  be  made  a 
party  in  order  that  his  legal  title  may  be 
bound  by  the  decree.  Carter  v.  Jones,  49  D. 
125. 

A  guarantor  or  surety  may  be  sued  jointly 


with  his  principal,  in  Texas.    Cook  v.  8otm% 
unck,  60  D.  181. 

The  liability  of  an  indorser  and  guarantor 
is  several,  upon  separate  contracts,  and  a 
joint  action  will  not  lie  against  them*  KU- 
lion  v.  Ashley,  91  D.  619. 

89.  Necesaity  of  demand  and  notice 
before  suit.  — A  guarantor  is  one  who  be- 
comes liable  for  the  obligation  of  another,  by 
contract  entered  into  before  or  after  the 
principal  obligation.  He  must  be  sued  sep- 
arately, and  where  a  pre-existing  debt  is  the 
subject  of  the  guaranty,  he  cannot  be  made 
liable,  unless  a  seasonable  demand  for  pay- 
ment be  made  on  the  principal,  and  notice 
K'ven  to  him  of  the  principal  a  failure  to  pay; 
it  where  the  original  debt  was  due,  pay- 
able, and  absolute  Wore  the  guaranty  was 
entered  into,  or  where,  from  the  absolute 
character  of  the  debt  guaranteed,  nothing  re- 
mains to  be  done  by  the  creditor  to  perfect 
his  rights,  demand  and  notice  are  unneces- 
sary to  render  the  guarantor  liable.  Read  v. 
Cutis,  22  D.  184.  a  P.,  Cobb  v.  Little,  11  D. 
72;  Allen  v.  Rightmert,  11  D.  288;  Lane  v. 
LevOUan,  37  D.  769. 

A  guarantor  of  a  promissory  note  will  be 
discharged  by  neglect  of  the  holder  to  de- 
mand payment  and  to  give  notice  of  non- 
payment, provided  the  maker  was  solvent 
when  the  note  fell  due,  and  since  become 
insolvent.  Oxford  Bank  v.  Haynee,  19  D. 
334.    S.  P.,  Whiton  v.  Mean,  45  D.  233. 

Where  one  guarantees  absolutely  to  pay 
the  note  of  another  at  a  specified  time,  which 
time  is  after  it  becomes  payable  by  the  maker, 
no  demand  of  the  maker  or  notice  to  the 
guarantor  is  neoessary,  in  order  to  make  the 
latter  liable  on  his  guaranty.  Cooper  v.  Page, 
41  D.  371.  8.  P.,  KiUian  v.  Ashley,  91  D.  519. 

Notice  and  demand  must  be  made  of  the 
guarantor  within  a  reasonable  time  after  the 
goods  are  furnished  on  a  continuing  guar- 
anty, in  order  to  entitle  the  creditor  to  a  re- 
covery.   Lowe  v.  Beckurith,  58  D.  659 

No  notice  of  acceptance  or  demand  of  pay* 
ment  before  suit  brought  is  necessary  to 
charge  one  on  a  direct,  original  undertaking 
for  goods  furnished  to  another.  8coU  v. 
Myatt,  60  D.  485. 

88.  Matters  of  defense.  —  A  promise 
to  pay  the  debt  of  another,  in  consideration 
of  a  general  forbearance,  cannot  be  enforced, 
if  the  original  debtor  is  subsequently  sued. 
Clark  v.  Bussel,  27  D.  348. 

The  relation  of  parties  in  respect  of  a 
guaranteed  demand  is  not  affected  by  a  draft 
drawn  by  the  principal  debtor  on  the  guar- 
antor for  the  amount  of  the  demand,  bat 
which  the  latter  refused  to  accept,  when  it 
does  not  appear  to  have  been  received  in 
payment.     Walker  v.  Forbes,  60  D.  498. 

84.  Pleading.  —  A  declaration  in  an 
action  on  a  general  letter  of  guaranty,  re- 
ferring to  future  and  indefinite  transactions, 
must  aver  that  the  guaranty  was  accepted, 
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and  credit  given  on  its  faith,  and  also  that 
the  guarantor  was,  within  a  reasonable  time, 
notified  that  the  credit  was  given  and  that 
be  would  be  looked  to  for  the  performance  of 
his  guaranty.  Kmeheloe  v.  Holmes,  46  D.  41. 
A  complaint  upon  a  promise  to  answer  for 
the  debt  of  a  third  person  need  not  aver  that 
the  promise  or  consideration  warn  in  writing. 
8tate  v.  Warm*,  40  D.  878. 

Special  counts  in  anumptit  on  a  guaranty 
should  set  out  the  terms  of  the  contract  be- 
tween the  guarantee  and  the  principal  debtor; 
and  when  the  terms  of  the  contract  are  not 
averred,  an  allegation ,  that  the  principal 
debtor  has  made  default  is  but  a  conclusion 
of  the  pleader,  and  not  an  averment  of  a  fact 
upon  notice  of  which  the  guarantor's  liability 
is  to  attach.     Walker  r.  Forbes,  60  D.  498. 

The  execution  of  a  written  guaranty  can 
be  put  in  issue  only  by  an  appropriate  plea. 
Donley  v.  Camp,  68  D.  274. 

85.  Evidence.  —Notice  alleged  in  the 
declaration  in  an  action  against  the  guaran- 
tor of  a  promissory  note  need  not  be  proved. 
GAbt  v.  Caiman,  11  D.  690. 

The  allegation  in  the  declaration  that  the 
consideration  for  the  guaranty  to  pay  an 
overdue  promissory  note  twelve  months  from 
the  date  of  the  guaranty  was  an  agreement 
to  forbear  for  a  reasonable  time  is  sustained 
by  proof  that  the  agreement  was  to  forbear 
for  some  time,  without  naming  any  specific 
time.  The  legal  construction  of  suoh  an 
agreement  is,  that  the  forbearance  should  be 
for  a  reasonable  time.  Ellon  v.  Johnson,  41 
0.  141. 

Goods  sold  on  the  faith  of  a  direct,  origi- 
sal  undertaking  determines  rights  and  lia- 
bilities of  the  parties,  and  the  instrument  is 
not  affected  because  the  merchant  treated  it 
as  a  collateral  instead  of  a  direct  undertak- 
ing, and  charged  the  goods  to  the  one  obtain- 
ing them;  but  evidenoe  that  they  were  so 
charged,  and  that  he  afterwards  settled  the 
account  by  part  payment  in  cash  and  note 
far  balance,  is  proper  for  consideration  of  the 
jury  to  ascertain  whether  credit  was  given 
to  him.    Scott  v.  Myatt,  60  D.  485. 

The  principal  debtor's  statement,  made 
pending  a  negotiation  for  the  goods,  "  that 
as  had  been  unfortunate  and  was  without 
means,"  is  admissible  in  an  action  on  a  guar- 
anty, as  tending  to  show  the  fact  that  the 
credit  was  given  to  the  guarantor,  and  not 
to  the  principal  debtor.  Walker  v.  Forbes, 
60  D.  498. 

The  notice  of  acceptance  of  guaranty, 
amount  of  credit  given,  and  the  fact  that  the 

C inter  then  considered  himself  ultimately 
d  for  the  demand,  may  be  shown  by  a 
draft  drawn  by  the  principal  debtor  on  the 
guarantor  for  the  amount  of  the  demand,  to- 
gether with  its  protest,  in  connection  with 
s  letter  of  the  guarantor  relating  to  them, 
and  the  notary's  evidenoe  of  the  presentation 
ef  the  draft    lb. 
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The  consideration  of  two  notes  being  the 
same,  the  record  of  tho  judgment  in  a  suit 
on  one  of  them  by  the  holder,  who  is  also 
the  guarantor  of  the  other,  is  admissible  in 
evidence  to  prove  the  failure  of  such  consid- 
eration in  an  action  on  such  guaranty  of  the 
other.    Koehr.  ifettor*,  64  X).  686. 

Where  the  consideration  of  a  guaranty  to 
an  attorney  goes  to  and  affects  services  ren- 
dered in  the  past  as  well  as  those  to  be  ren- 
dered in  the  future, 'it  is  not  necessary  for 
the  plaintiff  to  show,  in  an  action  on  the 
guaranty  for  the  past  and  future  services, 
that  he  would  not  nave  performed  the  future 
services  except  upon  the  condition  that  the 
guarantor  would  pay  him  for  the  past  as 
well  as  for  the  future  services.  Roberts  v. 
Qriswold,  84  D.  641. 

86.  Instructiona.  —  Defendant  wrote  a 
letter  of  recommendation  in  these  wordst 
"Mr.  H.  is  doing  a  small  but  safe  business 
in  this  town;  he  wishes  to  buy  several  hun- 
dred dollars' worth  of  groceries  from  you; 
he  is  good  for  all  he  buys,  and  yon  may 
safely  sell  him  a  bill;  we  recommend  him  to 
you,  and  hope  yon  will  treat  him  satisfac- 
torily." In  an  action  thereon,  the  court  in- 
structed the  jury  as  follows:  "The  effect 
and  meaning  of  the  letter  is,  that  H.  had,  at 
the  time,  the  ability  to  pay  for  all  goods 
purchased  by  him;  that  he  had  at  his  com- 
mand means,  property,  or  money,  with  which 
to  pay  for  all  goods  he  might  buy  from  plain- 
tins,  and  his  ability  was  such  as  to  make  it 
safe  for  plaintiffs  to  credit  him;  that  in  order 
to  make  a  man  good  in  the  sense  in  which 
the  word  is  here  used,  it  is  not  necessary  for 
him  to  have  more  property  than  is  exempt 
from  levy  and  sale  under  execution;  but  the 
word  cannot  be  restricted  to  a  willingness  to 
pay  when  in  funds,  nor  merely  to  the  prompt- 
ness with  which  he  had  previously  met  his 
obligations;  but  that  he  had,  at  the  time, 
property  or  money  with  which  to  meet  the 
amount  for  which  he  was  recommended,  or 
was  in  condition  and  could  command  the 
same  when  the  debt  fell  due;  that  the  term 
'several'  means  more  than  two,  but  not 
very  many,  and  includes  seven."  Held,  cor- 
rect   Einstein  v.  Marshall,  29  R.  729. 

But  a  charge  to  the  jury  in  these  words, 
"  If  the  jury  believe  from  the  evidenoe  that 
the  defendants  represented  to  plaintiff,  as  al- 
lesed in  the  complaint,  that  he  was  good  for 
all  he  might  buy  on  credit,  they  must  then 
find  from  the  evidence  whether,  at  the  time 
the  representation  was  made,  H.  had  prop- 
erty enough  to  enable  him  to  pay  the  amount 
for  which  he  was  so  recommended  to  credit, 
and  that,  if  he  had  not  such  property,  he  was 
not  good  for  such  amount,"  is  erroneous,   lb. 

37.  Amount  of  recovery.  •—  One  who 
has  a  promise  of  indemnity  against  a  debt, 
and  is  sued  and  obliged  to  pay,  may  recover 
from  the  guarantor  the  principal,  interest, 
and  costs  expended.  UoU  v.  Hicks,  13  D.  660. 
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That  a  guaranty  ia  for  an  amount  greater 
than  the  original  debt  will  not  prevent  a  re- 
covery of  the  increased  amount,  the  transac- 
tion being  bonajtde.  Skqjteid  v.  Haley,  38 
D.  307. 

Where  one,  in  consideration  of  a  certain 
sum  of  money,  guarantees  the  payment  of  a 
note  for  a  larger  amount,  and  the  guaranty 
is  broken,  the  damages  recoverable,  in  an 
action  sgainst  him  on  his  guaranty,  are  the 
amount  due  on  the  note  guaranteed.  Cooper 
v.  Page,  41  D.  371. 

Interest  should  be  allowed  en  the  sum 
guaranteed  from  the  time  of  default  in  its 
payment,  notwithstanding  the  suit  be  against 
the  guarantor  only.  Bank  v.  Knotty  70  D. 
234. 

Disbursements  for  fees  of  the  clerk  of  the 
court  are  inoidents  of  the  services  rendered 
by  an  attorney  in  a  suit,  and  come  within 
the  scope  of  a  guaranty  for  the  payment  of 
such  services.  Roberte  v.  Gritwoid,  84  D. 
841. 

GUARDIAN. 

Generally,  see  Guardian  and  Ward. 

Of  lunatic,  appointment  of,  see  Ihbamb  Pir- 

bows,  18. 
Of  spendthrift,  see  Spendthrifts,  8. 
Representatives,  when  liable  as,  see  Exbou- 

tors  and  Administrators,  74. 

GUARDLAN  AD  LITEM. 

In  suits  by  or  against  infants,  see  IvveJrn, 
42-51. 

GU ABDIAN  AND  WABD. 

[Includes  the  appointment,  removal,  powers, 
duties,  and  liabilities  of  guardians  of  the  per- 
sons and  property  of  infants,  and  the  correlative 
rights  and  liabilities  of  their  wards.  Guardians 
appointed  to  represent  infants  In  suits  to  which 
they  are  parties  are  treated  under  Infants;  and 
guardians  of  persons  under  a  disability  other 
than  infancy  are  treated  under  the  titles  of  such 
persons  or  disability.  J 

Declarations  of  guardian,  or  of  ward,  see 

Evidence,  139. 
Domicile  of  ward,  see  Domicile,  18. 
Guardianship   of  spendthrifts,  see  Spivd- 

thrhts,  8. 
When  guardian  chargeable  with  interest,  see 

Intrrrst,  10. 

l  appointm rnt,  and  duration  of  the 

TRUST. 

II.  Powers,  Duties,  and  Liabilities  of 

Guardian. 
UL  Accounting,  and  Rights  of  Ward. 

L   Appointment,  and  Duration  of  the 

Trust. 

1.  Guardians)  by  nature,  or  for  nur- 
ture. —  1.  In  general  —  Guardianship  by 
nature  confers  no  right  to  intermeddle  with 
the  infant's  property,  but  is  a  mere  personal 
right  to  the  custody  of  the  person  of  the 
child.  Linton  v.  Walker,  71  D.  106;  Hyde  v. 
Stone,  22  D.  582. 
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%  The  /other  is  natural  guardian,  and 
unless  morally  or  otherwise  incapacitated, 
has  the  right  to  the  custody,  care,  and  educa- 
tion of  his  infant  children.  Barl  v.  Dresser, 
05  D.  660;  Taylor  v.  Jeter,  81  D.  202.  He 
may  control  their  persons  as  to  the  place  of 
their  domicile,  the  place  of  their  education, 
the  course  of  their  travels  for  health,  pleas- 
ure, or  instruction,  and  in  all  the  various 
aspects  in  which  the  exercise  of  such  oontrol 
may  be  invoked,  depending  upon  the  station 
in  life  of  the  parties,  and  the  oircumstanoes 
of  each  particular  case.  Yet  such  control  ss 
not  absolute  or  arbitrary.  Towneend  v.  Ken- 
dall, 77  D.  634.  But  he  is  the  guardian  for 
nurture  only,  and  has  no  authority  to  inter- 
meddle with  their  estate.  Hayntew.  Hail, 
42  D.  427;  Miles  r.  KcUgler,  80  D.  426;  Fondm 
v.  Van  Home,  30  D.  77;  Combe  v.  Jaekton, 
19  D.  668. 

Under  the  New  York  statute,  the  father 
is  guardian  by  nature  of  the  persons  of  all 
his  children,  all  of  them  being  heirs  appar- 
ent, and  with  respect  to  socage  lands  granted 
before  the  Revolution,  and  descending  from 
the  maternal  side,  he  is  their  guardian  in 
socage,  as  at  oommon  law.  Combe  v.  Jockeon, 
19  D.  668. 

A  father  of  infant  plaintiffs,  as  such,  hae 
no  right  to  demand  the  money  of  the  in- 
fants; and  where  they  reside  out  of  the  state, 
a  guardian  should  be  appointed  in  order  to 
make  a  valid  demand.  Nor  has  an  admin- 
istrator, appointed  in  another  state,  an/ 
authority.     WUliome  v.  8torre,  10  D.  840. 

Payment  to  the  father  as  natural  guardian 
for  the  child  is  not  an  acquittance  nor  satis* 
faction  of  a  claim  for  the  hire  of  negroes  be- 
longing to  the  child.  Linton  v.  Walker,  71 
D.  106. 

A  father  has  no  power  as  natural  gnardisn 
of  a  minor  child  to  sell  or  dispose  of  the  let- 
ter's real  estate,  it  not  appearing  that  ho 
was  appointed  guardian  of  the  property  of 
such  child,  or  that  he  complied  with  the) 
statutory  requirements  relating  to  a  guar- 
dian's sale.    8hanke  v.  Seamonde,  92  D.  46ft. 

The  husband's  right  as  guardian  of  his  in* 
fant  children,  examined  and  defined.  Hebne 
v.  Frandeau,  20  D.  402. 

3.  The  mother,  as  guardian  by  nature,  or 
for  nurture,  has  no  oontrol  over  the  estate 
of  the  child,  nor  is  she  under  any  responsi- 
bility for  the  due  care  of  it.  French  v.  Hoyi, 
26  D.  464, 

A  widowed  mother,  as  natural  guardian  of 
an  infant  having  no  appointed  guardian  and 
no  estate  of  inheritance,  has  oontrol  over  him 
and  is  entitled  to  his  wages.  Ohio  etc  22.  A. 
Co.  v.  TindaJU,  74  D.  269. 

A  widowed  mother,  as  natural  guardian, 
cannot  assume  custody  of  the  child's  eepa- 
rate  estate,    lb. 

9.  Guardians)  in  socage. — At  oommon 
law,  where  lands  held  in  socage  desoended 
to  an  infant,  his  nearest  relative  who  could 
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not  possibly  inherit  the  lands  was  his  guar- 
dian in  socage  until  the  age  of  fourteen,  and 
until  the  selection  of  a  guardian  by  himself, 
and  might  lawfully  receive  the  rents  and 
profits  ot  the  land.  Comb*  v.  Jaekmm,  10  D. 
6681 

If  the  lands  descended  from  the  paternal 
side,  the  mother  or  next  of  kin  on  the  ma* 
tsrnal  side  was  the  guardian;  if  from  the 
maternal  side,  the  father  or  next  of  kin  on 
the  paternal  side  was  the  guardian     lb. 

As  to  lands  acquired  by  purchase,  there 
could  be  no  guardianship  in  socage.    lb. 

lands  granted  by  the  people  of  New  York 
since  July  4, 1776,  are  declared  by  statute  to 
be  ■ii«^mJi  and  ^  feudal,  and  there  can  be 
no  guardianship  in  socage  with  respect  to 
them.     lb. 

Hie  father  is  guardian  in  socage,  under 
the  Now  York  revised  statutes,  of  lands 
resting  in  an  infant  child.  Fonda  v.  Van 
Borne,  30  D.  77. 

a.  Testamentary  guardians.*  —  1. 
Appointment.  —  A  testamentary  guardian 
can  only  be  appointed  by  an  instrument  ad- 
mitted to  probate  and  naming  the  person 
intrusted  with  the  care  and  nurture  of  the 
infant.    Deeribee  v.  Wilmer,  44  R.  601. 

To  constitute  a  guardian,  express  words  of 
anpoinment  are  not  necessary;  any  words 
wul  do  if  the  father's  intent  is  apparent; 
but  the  language  must  be  such  as  to  imply  a 
right  to  the  custody,  control,  and  protection 
of  the  ward.    Kevan  v.  Waller,  86  D.  891. 

Where  a  testator  bequeathed  his  son  a 
certain  sum  of  money,  to  be  invested  as  his 
executors  should  think  beet,  and  also  ordered 
M  from  the  proceeds  or  dividends  to  educate 
him  in  the  best  manner,  under  the  direction 
of  my  said  executors,0  this  language  is  not 
sufficient  to  constitute  his  executors  testa- 
mentary guardians.    lb. 

The  mother,  on  the  death  of  the  father, 
succeeds  to  him  as  guardian  by  nature;  but 
when  the  father  appoints  a  testamentary 
guardian,  the  natural  right  of  the  mother 
must  yield  to  the  will  of  the  father.  Matter 
9/  Van  J7otrfen,29D.  707. 

The  father's  intention  should  be  dearly 
manifest,  in  order  to  justify  the  taking  away 
of  this  natural  right  of  the  mother.    7b. 

A  wife  has  no  power  to  appoint  a  testa- 
mentary guardian  for  her  child,  which  is 
also  the  child  of  her  husband,  who  still  lives, 
after  a  judgment  or  decree  divorcing  the  hus- 
band and  wife  a  vinculo  matrimonii,  and  giv- 
ing the  custody  and  education  of  the  child 
of  the  marriage  to  the  wife.  Taylor  v. 
Jeter,  81  D.  202.  Contra,  see  WUhneon  v. 
Denting,  22  R.  192. 

2.  Power*.  —  A  testamentary  guardian 
stands  a»  loco  parentis,  and  supersedes  one 
appointed  by  the  orphans'  court.  Matter  of 
Van  Houten,  29  D.  707. 

*  Testamentary  guardians,  and  their  powers  and 
tsties,  see  note,  »  D.  712-716. 
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The  authority  conferred  on  testamentary 
guardians  is  joint  and  several;  it  is  coupled 
with  an  interest;  if  one  dies,  it  will  go  to  the 
survivor;  and  where  one  refuses,  the  other 
may  qualify  without  him.    Kevan  v.  Waller, 

88  D.  891. 
A  testamentary  guardian  cannot,  by  will, 

transfer  the  custody  of  his  ward  to  another. 
Taylor  v.  Jeter,  81  D.  202. 

4.  Appointment  by  court  —  The  juris- 
diction of  the  orphans1  court  to  appoint  a 
guardian  for  an  infant  is  not  divested  by  the 
existence  of  a  natural  or  testamentary  guar- 
dian, unless  such  natural  or  testamentary 
guardian  has  entered  upon  the  trust,  and 
undertaken  the  management  of  the  ward's 
estate.    Fridge  v.  State,  20  D.  463. 

8uoh  appointment,  if  made,  will  be  pre- 
sumed rightful,  if  questioned  collaterally, 
unless  it  affirmatively  appears  that  there 
was  a  natural  or  testamentary  guardian  who 
had  undertaken  the  execution  of  the  trust. 
lb. 

A  grant  of  letters  of  guardianship  to  a 
feme  taeert,  or  a  person  not  competent  to 
execute  a  bond,  is  not  void.  Palmer  v.  Oah 
ley,  47  D.  41. 

The  appointment  of  a  guardian  for  a 
minor  over  fourteen  years  of  age,  without 
citing  him  to  appear,  is  void.    lb. 

The  appointment  is  valid,  if  the  minor  is 
cited  to  appear,  although  he  was  more  than 
fourteen  years  of  age.    lb. 

An  appointment  to  the  office  of  guardian 
or  administrator  is  void,  where  the  same  has 
been  exercised  previously,  and  the  party  so 
appointed  has  not  been  removed,  nor  the 
office  declared  vacant.  Thomas  v.  Burnt*, 
57  D.  164. 

The  facts  conferring  jurisdiction  on  the 
oourt  of  ordinary  to  appoints  guardian  need 
not  appear  on  the  face  of  the  proceedings,  to 
render  an  exemplification  of  such  appoint- 
ment competent  evidence;  and  such  exem- 
plification need  not  show  that  the  ward 
resided  on  or  had  property  in  the  county, 
but  that  will  be  presumed  in  aid  of  the  ju- 
risdiction.   Bush  v.  Lmdsey,  71  D.  117. 

The  appointment  of  a  guardian  by  the  dis- 
trict court  of  the  territory  of  Wisconsin,  on 
an  appeal  from  the  appointment  of  another 
person,  must  be  regarded  as  valid  under 
Revised  Territorial  Statutes  1839,  section  46, 
page  319,  and  the  constant  practice  of  the 
territorial  courts.  Emery  v.  Vroman,  88  D. 
726. 

The  appointment  of  a  guardian  of  children 
who  reside  in  another  state  is  void,  as  they 
were  not  within  the  jurisdiction  of  the  court. 
The  validity  of  the  judgment  may  be  ques- 
tioned in  any  court  or  proceeding  in  which 
it  is  attempted  to  be  used.     Boyd  v.  Ola**, 

89  D.  252. 
The  father  of  a  bastard  may  properly  ap- 
y  for  the  appointment  of  a  guardian  foi 
im.     Potefs  Appeal,  51  R.  540. 
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5.  Effect  of  appointment.-— The  rights 
of  the  ward  are  to  be  asserted  in  his  own 
name;  but  upon  the  appointment  of  a  guar- 
dian, all  discretion  as  to  their  exercise  is 
taken  from  the  ward,  and  thenceforward  in- 
trusted to  the  guardian.  Chandler  v.  Sim- 
mons, 03  D.  117. 

The  appointment,  as  guardian,  of  one  of 
the  judges  of  the  orphans  court,  present  and 
sitting,  cannot  be  questioned  collaterally  as 
to  its  correctness  or  regularity,  being  the  act 
of  a  court  of  competent  jurisdiction.  Fridge 
v.  State,  20  D.  463. 

A  guardian  of  an  intestate's  children  may 
be  appointed  by  the  orphans'  court  of  the 
county  in  which  administration  on  his  estate 
is  granted,  although  a  guardian  may  have 
been  previously  appointed  in  another  state. 
Kraft  v.  Wickey,  23  B.  569. 

The  appointment  in  one  state  has  no  ex- 
traterritorial force  to  oust  the  courts  of  an- 
other state  of  their  jurisdiction  over  the 
property  of  infants,     76. 

The  appointment  of  an  obligor  in  a  bond, 
as  guardian  of  the  infants  to  whom  it  has 
been  conveyed  by  the  obligee,  does  not  ex- 
tinguish the  debt.  W inborn  v.  Oorrell,  40 
D.  466. 

A  guardian  appointed  for  an  infant  under 
fourteen  continues  in  his  appointment  after 
that  time,  unless  he  is  superseded  by  one 
selected  by  the  infant  himself.  And  the  ap- 
pointment of  a  guardian  for  such  infant  is 
not  invalid  merely  because  it  is  made  for  the 
full  term  of  the  ward's  minority;  it  will,  in 
any  event,  be  valid  until  the  infant  attains 
the  age  at  which  the  law  permits  him  to 
choose  his  own  guardian.  Young  v.  Lorain, 
52  D.  463. 

A  guardian  is  estopped  from  denying  the 
legality  of  his  appointment,  or  the  jurisdic- 
tion of  the  court  making  it,  when  he  has 
accepted  the  appointment.  Fox  v.  Minor,  91 
D.  566. 

6.  The  bond.  —  1.  Form  and  execution, 
—  A  guardian '8  bond  given  to  the  probate 
judge  by  name  is  in  legal  effect  an  official 
bond  to  the  probate  court,  when  the  subject- 
matter  relates  to  the  probate  court,  and  to 
what  is  purely  of  an  official  character,  and 
the  sohendum  is  "  to  the  said  judge  or  his 
successor  in  said  office."  Probate  Court  v. 
Strong,  65  D.  190. 

Chanoery  will  decree  the  reformation  of  a 
guardian's  bond,  where  it  had  by  mistake 
been  made  payable  to  the  probate  judge 
whose  term  had  just  expired,  so  as  to  make 
it  payable  to  the  judge  who  had  just  been 
elected,  as  such  amendment  does  not  make 
a  new  bond,  but  makes  the  original  one 
speak  the  truth.     Hall  v.  Hall,  94  1).  703. 

A  guardian's  bond,  under  the  Wisconsin 
Revised  Statutes  of  1839,  was  properly  given 
to  "  the  territory  of  Wisconsin.  Emery  v. 
Vroman,  88  D.  726. 

One  guardian  may  be  appointed  for  sev- 


eral wards,  jointly,  and  a  joint  bond  may  be 

given  for  their  security,  where  the  wards 
old  by  common  title  and  as  tenants  in  com* 
men.     Pursley  v.  Hayes,  92  D.  350. 

The  statute  requiring  guardians  to  give 
a  bond  with  sufficient  sureties  does  not 


quire  that  the  guardian  himself  should  sign 
the  bond.  It  is  sufficient  that  the  sureties 
sign.  The  guardian  is  answerable  without 
aiming.     Palmer  v.  Oakley,  47  D.  41. 

The  sureties  are  liable  although  the  guar- 
dian is  a  feme  covert,  incompetent  to  execnto 
the  bond  as  principal.    lb. 

The  signatures  need  not  all  be  attached  at 
the  same  time  or  on  the  same  day;  it  is  suf- 
ficient if  they  are  all  attached  before  the 
bond  is  approved.    Hall  v.  HaU,  94  D.  703. 

2.  Validity  —  Conditions,  —  A  guardian's 
bond  with  the  amount  of  the  penalty  in 
blank  is  not  void  in  equity;  and  a  mortgage 
given  by  the  principal  in  such  a  bond,  to  in- 
demnify his  sureties  from  loss  by  reason  of 
their  liability  thereon,  is  valid.  Bumpas  v. 
Dotson,  46  D.  81. 

A  guardian's  1>ond  is  valid  and  binding, 
although  its  conditions  are  not  according  to 
the  requirements  of  the  statute,  if  it  pro- 
vides in  general  terms  for  the  faithful  execu- 
tion and  discharge  of  the  office  of  guardian, 
according  to  law.  Probate  Court  v.  Stroma, 
65  D.  190. 

A  condition  in  the  bond  not  conforming  to 
the  statute,  but  to  the  old  form  adopted 
under  a  prior  statute,  and  long  continned  in 
use  through  the  inadvertence  of  the  justices, 
should  not,  it  seems,  be  hastily  pronounced 
invalid.     Pratt  v.  Wright,  67  D.  767. 

Statutory  bonds  superadding  conditions 
contrary  to  statute,  or  not  required  by  it,  to 
those  which  are  required,  are  void  as  to  the 
former,  but  valid  as  to  the  latter,  unless 
made  wholly  void  by  the  statute,  expressly 
or  by  necessary  implication,    76. 

A  guardian's  bona  superadding  an  onerous 
condition  not  required  by  the  statute,  nor 
appropriate  to  the  nature  of  the  office,  to  in- 
demnify the  justices,  eta,  is  nevertheless 
valid  as  to  those  conditions  contained  in  it 
which  are  within  the  statute.    76. 

A  guardian's  bond  omitting  a  material 
part  of  the  statutory  condition  is  valid  at  U, 
what  remains.    lb, 

A  oondition  of  a  guardian's  bond  need 
only  be  valid  to  the  extent  of  the  breach  as- 
signed, to  sustain  an  action  thereon.    lb. 

Failure  to  recite  the  guardian's  appoint- 
ment in  the  condition  of  the  bond  nled  by 
him  does  not  vitiate  it.     76. 

7.  What  will  terminate  the  trust, 
generally.  —  The  office  of  guardian  is  for 
the  whole  minority  of  the  ward,  unless  it  is 
expressly  for  a  shorter  period,  or  unless  sub- 
sequently shortened  by  an  order  of  removal. 
Jones  v.  Hays,  44  D.  78. 

8.  Majority  or  marriage  of  ward. 
— The   guardian's   powers,  authority,  and 
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duties  cease  when  the  ward  attains  the  age 
of  majority,  but  the  consequences  and  re- 
sponsibilities of  the  relation  may  continue. 
Overton  v.  Beavers,  70  D.  610. 

Slaves  belonging  to  the  ward,  in  the  posses 
turn  of  her  guardian  or  his  bailee,  are  in  the 
possession  of  the  ward,  and  upon  her  mar- 
riage her  possession  is  transferred  to  her  hus- 
band, who  may  maintain  suit  for  them  after 
her  death,  although  he  has  never  had  actual 
possession.  SaUee  ▼.  Arnold,  82  D.  144. 

0.  Resignation  or  removal.  —  An 
agreement  of  a  party  to  resign  as  guardian 
that  another  may  be  appointed  in  his  place, 
and  so  get  control  of  the  personal  estate  of 
the  ward,  in  consideration  of  which  the  lat- 
ter party  agrees  that  he  will  give  to  the 
ward  a  child  s  part  of  his  estate,  is  against 
public  policy,  and  cannot  be  countenanced 
m  a  court  of  justice.  Cunningham  v.  Cun- 
anaAom,  68  D.  718. 

The  resignation  of  a  guardian  may  be 
considered  sufficient,  cause  for  his  femoral 
by  the  probate  court,  even  though  he  could 
not,  as  a  matter  of  right,  resign  his  trust. 
TounyT.  Lorain,  52  D.  463. 

The  sufficiency  of  the  reason  for  which  the 
probate  court  removed  a  guardian  cannot  be 
inquired  into  in  a  collateral  proceeding,  when 
that  court  had  jurisdiction  to  remove,  and 
was  called  upon  to  exercise  its  judgment  on 
the  sufficiency  of  the  reasons  for  the  re- 
moval. Its  judgment  is,  until  reversed,  valid 
and  binding,  no  matter  how  erroneously  it 
may  have  judged  in  the  exercise  of  its  juris- 
diction,   lb. 

The  guardian  never  succeeds  to  the  legal 
lights  of  his  ward;  and  a  change  of  guardi- 
ans leaves  the  ward's  legal  title  undisturbed. 
Gentry  v.  Owen,  60  D.  549. 
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Duties,  aitd  Liabilito  or 
Guardian. 


10.  Custody  of  the  person  of  the 
ward.  —  The  general  rule  is,  that  the  power 
of  a  guardian  over  his  ward  is  the  same  as 
that  of  a  father  over  his  child,  while  the  re- 
lationship exists.  But  it  requires  a  much 
stronger  case  to  induce  chancery  to  interfere 
between  parent  and  child,  than  it  does  to 
evoke  such  intervention  between  guardian 
and  ward.     Townsend  v.  Kendall,  77  D.  634. 

The  guardian  has  the  custody  of  the  per- 
son of  his  ward,  and  the  control  of  his  per- 
sonal, and  to  some  extent  of  his  real,  estate. 
Palmer  v.  Oakley,  47  D.  41. 

Prima  fade  jurisdiction  over  the  ward  is 
shown  by  the  finding  of  a  court  that  the  per- 
son assuming  to  act  as  guardian  was  such 
in  fact    MerriU  v.  Home,  67  D.  298. 

A  grant  to  the  father  of  letters  of  guardi- 
anship over  the  person  and  property  of  his 
minor  child,  born  in  wedlock,  made  by  a 
court  of  competent  jurisdiction,  where  the 
child  and  father  were  domiciled,  strengthens 
the  claim  of  the  latter  as  natural  guardian, 


when  contested  beyond  that   jurisdiction. 
Taylor  v.  Jeter,  81  D.  202. 

Executors  directed  by  the  will  of  testator  to 
give  to  his  infant  son  a  good  education,  out  of 
his  estate,  have  the  right  to  direct  the  edu- 
cation of  such  son,  and  to  have  the  custody 
of  his  person  so  far  as  is  necessary  for  that 

Eurpoae;  but  this  right  should  be  exercised 
y  them  tenderly  and  discreetly,  and  with 
constant  reference  to  the  views  and  feelings 
of  the  mother.  M otter  of  Van  Houten,  29  D. 
707. 

The  guardian  has  the  right  to  remove  an 
improper  person  for  hie  ward  to  associate 
with  from  the  ward's  premises,  using  no 
more  force,  and  removing  such  person  ne 
farther,  than  is  necessary  to  prevent  a  re- 
newal of  such  association*  Wood  v.  Oah\ 
34  D.  150. 
Evidence  of  want  of  chastity  in  the  person 


removed  is  admissible,  in  an  action  ol 
pass,  to  show  the  reasons  a  guardian  may 
have  had  to  expect  such  person's  return,  end 
to  justify  the  removal.     P>. 

The  writ  of  habeas  corpus,  or  any  other  ap- 
propriate remedy,  will  always  be  effectual  to 
inquire  into  the  propriety  of  an  attempted 
restraint  by  a  foreign  guardian,  or  any  one 
else,  over  the  person  of  any  party  within  the 
state  of  Minnesota.  And  upon  inquiry  the 
court  may  make  such  order  or  judgment  as 
the  case  may  require.  It  may,  upon  a  proper 
showing,  refuse  the  guardian  the  custody  of 
the  ward,  or  restore  him  to  such  custody, 
but  a  guardian  can  never  be  held  guilty  of 
false  imprisonment,  simply  from  the  fact 
that  he  takes  charge  of  his  ward's  person, 
Townsend  v.  Kendall,  77  D.  634. 

11.  Change  of  ward's  domicile.*  — 
A  parent  or  guardian  may  change  the  resi- 
dence of  his  infant  children  or  wards,  if  it 
be  done  in  good  faith,  and  for  their  benefit, 
subject  to  the  power  of  the  court  of  chan- 
cery. Wood  v.  Wood,  28  D.  451.  And  this 
though  it  may  change  the  nature  ol  the  suc- 
cession of  the  infant's  estate,  should  he  die 
in  his  new  domicile.  The  least  suspicion  of 
fraud  would,  however,  be  closely  scrutinized 
by  a  court  of  chanoery.  Townsend  v.  Ken- 
doll,  77  D.  534.  Chancery  may  restrain  an 
improper  removal,  but  the  power  will  be  ex- 
ereisea  only  in  extreme  cases  as  against  a 
parent     Wood  v.  Wood,  28  D.  451. 

A  testamentary  guardian  will  be  restrained 
from  removing  children  of  tender  years  from 
their  mother,  to  dwell  among  strangers  in 
another  state,  even  though  directed  to  do  so 
by  the  father's  wilL    lb. 

If  the  father  is  domiciled  end  dies  in  one 
state,  end  a  guardian,  lawfully  entitled  to 
the  care  and  custody  of  his  minor  children, 
is  there  appointed  for  them,  they  cunnot 
legally  change  their  domicile  to  another 
state,  so  as  to  divest  their  guardian  of  their 

•Bee  also  Domicile,  Ul 


^  J 


1678 
For  Index  ft*  Kotos  In  Ammrli 

care  and  custody.    QrimmeUv.  WHhtrington, 
63  Rod, 

The  guardian  may  change  the  ward's 
domicile  by  absconding  to  defraud  creditors, 
leaving  his  guardianship  unsettled,  he  being 
the  step-father  of  the  ward,  and  the  ward 
being  a  member  of  his  family,  if  there  is  no 
fraud  as  against  the  ward.  Wheeler  v.  HoWe, 
70  D.  863. 

19.  Care  and  management  of  the 
•state,  generally.* — The  guardian  of  an 
infant  heir,  from  the  time  of  the  division  of 
the  estate  between  the  heirs,  is  responsible 
for  the  entire  income  of  that  part  of  the  es- 
tate est  off  to  hie  ward;  and  subsequent  re- 
ceipts of  parts  of  the  income  by  the  former 
executors  will  not  relieve  him.  Johnson  v. 
Jehneon,  29  D.  72. 

A  guardian  is  only  required  to  use  that 
degree  of  vigilance  in  the  management  of  his 
ward's  property  which  a  man  of  ordinary 
skill  ana  prudence  exercises  in  the  conduct 
of  his  own  affairs.  And  where  joint  guar* 
dians  apportion  the  duties  of  their  trust  be- 
tween them,  according  to  the  peculiar 
qualifications  of  each,  and  one  allows  the 
other,  who  appeared  to  be  in  affluent  circum- 
stances, to  take  charge  of  all  the  money  of 
the  estate,  he  will  be  liable  to  account  only 
for  the  property  that  came  to  his  own  hands, 
but  not  for  losses  occasioned  by  the  insol- 
vency of  his  colleague,  if  he  acts  with  rea- 
sonable vigilance  and  good  faith.  Jones'* 
Appeal,  421).  282. 

One  who  assumes  the  relation  of  guardian 
cannot  take  advantage  of  the  confidence  re- 
posed to  speculate  with  the  property  of  his 
qmad  ward,  and  under  color  of  a  judicial  pro- 
ceeding to  possess  himself  of  hie  estate. 
Hanma  v.  Spotte,  43  D.  132. 

A  guardian  who  buys  in  the  land  of  his 
wards  at  a  judicial  sale,  and  afterwards  sells 
the  same,  may  be  decreed  to  account  to  his 
wards  for  the  difference  between  the  price 
paid  by  him  and  the  amount  realised  from 
the  sale.    lb. 

A  guardian  cannot  hold  adversely  to  his 
ward.     Weeks  v.  Week*,  47  D.  368. 

A  guardian  can  do  nothing  to  prejudice 
his  ward.    Carpenter  v.  McBride,  02  D.  379. 

Slaves  belonging  to  the  ward,  in  the  pos- 
session of  her  guardian,  are  in  the  possession 
of  the  ward.  The  guardian  acts  in  the  mere 
fiduciary  capacity,  and  is  the  agent  of  the 
ward  in  all  matters  relating  to  the  trust 
property.    Bailee  v.  Arnold,  82 1).  144. 

A  guardian  is  a  trustee  appointed  by  law, 
and  his  powers  are  limited  by  the  law  pre- 
scribing his  duties.  His  acts,  without  au- 
thority of  law,  are  at  his  own  risks  and 
where  the  provisions  of  the  law  do  not  meet 
the  exigencies  of  his  particular  ease,  he  must 
apply  to  a  court  of  chanoery  for  advioe  and 
direction.    He  is  appointed  to  preserve  and 

*  See  note  on  powsts  of  guanuanajn  chancery, 
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improve  his  ward's  estate,  not  to  destroy  of 
injure  it    Hall  v.  HaU,  94  D.  703. 

Guardians,  executors,  administrators,  and 
other  trustees,  so  long  as  they  keep  them- 
selves within  the  line  of  their  duty,  and 
exercise  reasonable  care  and  diligence,  are 
not  responsible  for  any  loss  or  depreciation 
in  the  rand  intrusted  to  them;  but  if  they  do 
not  strictly  pursue  that  line,  and  a  loss  en- 
sues, they  are  liable  for  it,  though  such  lose 
was  entirely  unexpected.  OqMm  v.  Brmm&L 
97  D.  449. 

The  guardian  of  a  minor's  estate  has  an 
authority  coupled  with  an  interest,  and  an  act 
of  the  legislature  empowering  another  to  die* 
pose  of  the  estate  is  uneonstitutiouaL  £en» 
coin  v.  Alexander,  28  EL  639. 

18.  Collection  of  assets  of  ward.  — 
Guardians  must  collect  claims  or  debts  das 
their  wards,  recover  property  to  which  they 
have  claim  or  title,  and  account  to  them  lor 
all  rents,  profits,  or  revenues  which  are  or 
may  become  due  to  their  estates.  If  there  is 
a  surplus  of  money  not  applied  to  the  sap* 
port,  maintenance,  and  education  of  tbe 
wards,  it  must  be  put  at  interest  upon  mere* 
gages  on  land,  or  retained  in  their  hands 
under  approval  of  court.  Smith  V.  Dihrm% 
96  D.  526. 

A  guardian  hi  not  bound  to  sue  jimao 
diately  upon  an  unsecured  liability  which 
has  come  to  his  hands  as  part  of  his  ward's 
estate.    Stem's  Appeal,  34  D.  669;  Komej 
maeher  v.  Kknmel,  21  D.  374. 

A  guardian  taking  a  bond  without  security 
from  a  person  in  good  circumstances,  tor 
money  which  has  never  been  in  such  guar- 
dian's hands,  is  not  liable  for  a  loss  arising 
from  the  subsequent  and  unlookcd  for  insol- 
vency of  the  obligor.  Konigmaeher  v.  Kim* 
mel,  21  D.  374. 

A  guardian  taking  a  bond  to  himself  per- 
sonally, and  not  as  guardian,  for  money  due 
the  estate,  is  liable  for  the  loss  of  the  money 
by  the  obligor's  insolvency.  Draper  v.  Joiner, 
49  D.  719. 

A  guardian  has  control  over  the  ward's 
interest  in  a  bond  executed  to  an  executor 
and  transferred  by  the  latter  to  the  guardian 
as  part  of  the  ward's  estate;  he  may  receive 
money  paid  thereon,  he  may  sue  and  recover 
thereon  in  the  name  of  the  executor  for  his 
own  use  as  ffuardian,  and  the  executor  can- 
not prevent  it;  or  he  may  sell  and  transfer  It. 
Hunter  v.  Lawrence,  62  D.  640. 

A  guardian  may  receive  an  unsecured 
promissory  note  as  part  of  his  ward's  estate, 
instead  of  the  cash  which  he  would  have 


eeived  had  he  insisted  upon  it,  provided  that 
at  the  time  that  he  received  the  note  he  had 
never  had  control  of  the  fund  which  it  repre- 
sented. Thus  he  may  receive  from  adminis- 
trators a  note  executed  by  a  debtor  of  the 
estate,  to  himself  as  guardian.  8lem*e  Ap> 
peal,  34  D.  669. 
A  guardian  who  fails  to  oolleet  interest  em 
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ft  note  as  it  falls  due  it  liable  for  it*  ultimata 
lot*.    /ft. 

A  guardian  who  accepts  as  part  of  his 
ward  %  estate  a  note  payable  to  a  preceding 
guardian,  individually,  takes  it  at  his  own 
risk.     State  v.  Qreensdale,  66  R.  763. 

A  guardian  who,  acting  in  good  faith,  and 
with  a  due  regard  for  the  interest  of  his 
ward,  reoeives  paper  money  in  the  usual 
coarse  of  business,  and  which  is  the  circu- 
lating medium  at  the  time,  but  which  after- 
wards depreciates  and  becomes  worthless,  is 
sot  chargeable  with  the  loss.  Coffin  v. 
Bramim,*!  D.  449. 

14.  Power  to  maJfco  contractu. —Deal- 
ings of  guardians  with  the  estates  of  their 
wards  are  watched  orer  with  vigilant  jeal- 
ousy in  equity,  and  while  it  will  often  up- 
hold and  ratify  contracts  made  by  guardians 
which  are  for  the  interest  of  then*  wards, 
although  there  may  be  no  authority  or  ex- 
press sanction  of  the  law  for  the  special 
course  they  may  have  pursued,  yet  if  such 
contract  is  detrimental  to  the  estate  of  the 
ward,  it  is  the  province  and  duty  of  the 
court  to  vacate  and  set  it  aside.  8mith  v. 
DmreU,  98  D.  620. 

Third  parties  must  contract  with  the 
guardian,  and  not  with  the  ward;  they  can- 
sot  even  contract  with  the  latter  for  neces- 
saries, except  in  isolated  eases.  Fessenden  v. 
Jones,  75  D.  446. 

A  party  contracting  with  a  guardian  to 
erect  ouildiiigB  on  the  property  of  the  ward 
has  no  equitable  lien  upon  the  property  for 
the  value  of  the  improvements,  if  the  con- 
tract was  made  without  any  legal  authority 
on  the  guardian's  part,  and  with  full  knowl- 
edge of  the  title  and  condition  of  the  prop- 
erty on  the  part  of  the  other  party.  Guy  v. 
D*  Uprey,  76  D.  618. 

A  note  payable  to  the  guardian  of  a  minor 
vesta  the  legal  title  in  the  former,  who  may 
by  assignment  vest  a  right  of  action  in  his 
asRsnee.    Gentry  v.  Owen,  60  D.  649. 

Tbe  removal  of  the  guardian  and  appoint- 
uwut  of  another,  before  the  assignment  of  a 
nets  by  the  former,  is  no  bar  to  the  assignee's 
action  on  the  note.     IK 

15.  Liability  on  contractu  entered 
Into  as  guardian  *-—  Where  one  gave  a 
promissory  note  as  guardian,  to  effect  the  re- 
lease of  his  ward  from  an  execution,  —  held, 
that  he  was  personally  liable  for  its  payment. 
Forster  v.  Fuller,  4  D.  87. 

A  guardian  taking  a  note  payable  to  him- 
self individually,  without  a  designation  of 
his  official  character,  cannot  be  admitted  to 
show,  on  the  failure  of  the  debtor,  that  it 
wat  taken  for  the  funds  of  his  ward.  Knowl- 
Amv.  Bradley,  43  D.  609. 

A  guardian  is  liable  for  the  loss  of  the 
pries  of  property  sold  by  order  of  the  court, 
where  he  disobeys  the  order  as  to  place  of 

*  8ee  note  on  the  personal  liability  of  guardians, 
?*D.447-tfO. 


sale  and  taking  security,  does  not  report  the 
sale,  as  directed,  for  two  years,  though  the 
sale  is  confirmed  when  reported,  and  neglects 
for  four  years,  and  until  the  purchaser  and 
his  sureties  become  insolvent,  to  take  any 
steps  to  collect  the  money.  Draper  v. 
Joiner,  49  D.  719. 

A  guardian  who  calls  a  physician  to  attend 
professionally  upon  a  slave  of  his  ward  is 
personally  liable  to  him  for  the  bill,  although 
the  physician  knew  when  he  performed  the 
sernoes  that  the  slave  was  the  property  of 
the  ward.    Fessenden  v.  /ones.  75  D.  446. 

16.  Jjiwoutniont  of  ward's  monoy.  — 
1.  Generally.  —  Equity  will  sanction  such 
use  of  the  ward's  rands  by  his  testamentary 
guardian  as  it  would  have  authorised  him  to 
make  had  a  special  application  been  pre- 
viously made.    Maupin  v.  Dulany,  30  D.  699. 

The  court  may  change  an  investment  by  a 
testamentary  guardian  of  a  fund  held  by  him 
for  the  benefit  of  infant  wards  from  that 
which  the  testator  directed,  even  without 
tUe  guardian's  consent,  where  it  is  mani- 
festly for  the  ward's  benefit  Wood  v.  Wood, 
28  D.  461. 

A  guardian  may  purchase  property  for 
his  ward,  which  will  belong  to  him,  if,  on 
arriving  at  age,  he  accept  the  property  and 
ratify  the  transaction.  But  he  cannot  pur- 
chase property  and  place  it  on  the  land  of 
his  ward,  to  the  injury  of  his  creditors. 
Temney  v.  Evans,  40  D.  194. 

A  guardian  keeping  the  funds  of  his  trust 
separate  from  his  own,  and  accounting  for 
the  interest  received,  is  not  chargeable  for 
money  lying  idle,  unless  for  his  neglect;  and 
it  is  not  negligence  to  keep  on  hand  a  sum 
only  sufficient  to  meet  contingent  expenses. 
Knowtion  v.  Bradley,  43  D.  609. 

An  order  of  the  probate  court  to  a  guardian 
of  infant  heirs  of  a  deceased  partner  to  ex* 
pend  his  ward's  property,  without  limiting 
the  amount,  in  the  completion  of  their  part 
of  an  unfinished  distillery,  authorizes  a  rea- 
sonably prudent  expenditure  of  the  requisite 
sum  for  that  purpose.  Powell  v.  North,  66 
D.  613. 

The  guardian  should  invest  the  funds  of 
his  ward  in  mortgages  or  bonds,  with  suffi- 
cient security;  and  when  possible,  the  inter- 
est should  be  compounded.  When  the  money 
cannot  be  so  loaned,  the  guardian  should 
safely  keep  it  without  change  as  other  prop- 
erty of  the  wards,  or  invest  it  under  order 
of  the  proper  court    Hall  v.  Hail,  94  D.  703. 

2.  Investments  w  guardian's  name  or  busi- 
ness. —  A  guardian  who  deposits  in  his 
own  name  money  of  his  ward  in  a  bank 
whioh  subsequently  fails  must  bear  the  loss 
thereby  occasioned,  although  the  bank  was 
at  the  time  of  the  deposit  sound,  and  the 
guardian  then  made  on  the  certificate  of  de- 
posit an  indorsement  that  the  money  was 
the  property  of  the  ward.  Jenkins  v.  Wai- 
ter, 29  D.  639. 
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Where  a  guardian  invests  money  in  bank 
stock  in  his  own  name,  bis  executors  are  es- 
topped to  deny  that  he  purchased  it  in  bis 
own  right,  although  be  was  expressly  au- 
thorized to  invest  part  of  his  ward's  money 
in  such  stock.     Stanley's  Appeal.  49  D.  530. 

The  investment  of  the  ward  s  money  by 
tbe  guardian,  in  his  own  business,  or  in  the 
business  of  others  in  which  he  has  an  inter- 
est, as  a  mere  business  investment,  is  a  con- 
version of  such  money  for  whicb  he  becomes 
immediately  liable  on  his  bond.  State.  v. 
Sanders,  30  R.  203. 

Where  a  guardian  buys  land  on  his  own 
account,  and  afterward  uses  his  ward's 
money  in  paying  for  it,  no  trust  in  the  land 
results  to  the  ward.  French  v.  Shsplor,  43 
R.67. 

3.  Loans.  —  A  loan  by  a  guardian  on  the 
borrower's  note,  secured  by  pledge  of  stock 
in  a  manufacturing  company  at  three  fourths 
of  its  par  and  less  than  three  fourths  of  its 
market  value,  is  an  investment  justified  by 
sound  discretion,  and  the  guardian  will  not 
be  held  responsible  for  a  loss  resulting  from 
a  subsequent  depreciation  in  the  value  of 
the  stock.     LoveU  v.  Minot,  32  D.  206. 

A  guardian  lending  trust  money  at  usu- 
rious interest,  and  collecting  tbe  same,  but 
accounting  for  legal  interest  only,  is  guilty 
of  such  misconduct  as  to  make  him  liable 
for  the  loss  of  the  debt  by  the  debtor's  in- 
solvency.    Draper  v.  Joiner,  49  D.  719. 

A  guardian  oy  improvidently  investing 
the  ward's  money  in  the  note  of  a  single 
person  renders  the  sureties  on  his  bond  liable 
for  any  loss  that  may  occur,  although  he 
dies  and  the  borrower  becomes  administrator 
of  his  estate,  and  in  settling  the  account  of 
his  intestate  as  guardian  returns  the  note  as 
assets  of  the  ward's  estate.  Richardson  v. 
Boynton,  90  D.  141. 

A  guardian  who  takes  the  par  funds  of  his 
ward  at  interest,  and  subsequently  loans  out 
the  same  to  be  repaid  in  a  currency  which  at 
the  time  was  greatly  depreciated  and  daily 
diminishing  in  value  with  great  rapidity,  is 
responsible  for  the  loss  where  the  loan  turns 
out  to  be  subsequently  worthless  on  account 
of  such  depreciation.  Coffin  v.  BramliU,  97 
D.  449. 

A  guardian  takes  the  risk,  and  in  the 
event  of  loss  is  liable,  where  he  assumes  to 
invest  or  loan  out  the  money  of  his  ward 
without  the  authority  of  the  probate  court. 
lb. 

A  guardian  lent  $142  of  his  ward's  money, 
and  some  of  his  own,  to  one  person,  taking 
no  security  but  his  single  note  for  both 
sums.  He  acted  with  due  care  and  in  good 
faith.  Held,  that  he  was  not  liable  to  the 
ward  for  loss  by  the  subsequent  bankruptcy 
of  the  borrower.  Barney  v.  Parsons,  41  R. 
858. 

4.  Investments  in  confederate  bonds.  —  The 
act  of  the  legislature  of  Alabama,  of  No- 


vember 7,  1861,  authorizing  guardians,  eta, 
to  invest  their  trust  funds  m  confederate 
bonds,  is  unconstitutional.  It  had  for  its) 
purpose  aid  to  the  war  against  the  United 
States;  it  deprived  the  ward  of  his  property 
without  due  process  of  law,  by  substituting 
for  it  that  which  was  not  property;  and  it 
impaired  the  obligations  of  contracts,  by 
changing  the  ward  s  solvent  credits  for  what 
is  not  sold  or  silver,  or  their  equivalent. 
(Overruling  Watson  v.  Stone,  91  D.  484.) 
Houston  v.  Deloach,  94  D.  689. 

A  guardian  is  liable  for  his  ward's  money 
invested  by  him  in  confederate  bonds,  with- 
out the  authority  of  the  probate  court,  and 
which  he  took  in  his  own  name.  Coffin  v. 
BramliU,  97  D.  449. 

17.  Contracts  and  dealings  with 
ward.  —  Transactions  between  guardian 
and  ward,  to  the  benefit  of  the  guardian, 
occurring  during  or  shortly  after  the  period 
of  infancy,  are  presumptively  void,  and  are 
never  supported  unless  the  circumstances 
demonstrate  the  fullest  deliberation  on  the 
part  of  the  ward,  and  the  most  abundant 
good  faith  on  the  part  of  the  guardian. 
Ferguson  v.  Lowery,  25  R.  718. 

A  guardian  has  no  power  to  avoid  any  con- 
tract made  with  his  infant  ward  which  is 
for  the  benefit  of  the  latter.  Oliver  v.  Houd- 
let,  7  D.  134. 

A  guardian  having  no  funds  of  the  ward 
may  purchase  his  ward's  estate  for  his  own 
use  and  benefit  when  it  is  sold  by  the  sheriff 
under  an  execution  against  the  personal  rep- 
resentative of  the  ward's  ancestor.  Chorpen- 
ning's  Appeal,  72  D.  789. 

Bequests  by  will,  gifts,  grants,  or  donations 
obtained  from  the  ward  by  the  guardian, 
from  cestui  que  trust  by  trustee,  from  child 
by  parent,  or  from  client  by  attorney,  are 
watched  with  great  and  jealous  scrutiny, 
and  generally  held  to  be  presumptively  void 
and  obtained  through  undue  influence. 
Qarvm  v.  Williams,  100  D.  314. 

A  bequest  by  will  from  ward  to  guardian 
is  presumed  void,  and  will  not  be  allowed  to 
stand  if  the  period  between  the  making  of 
the  will  and  the  coming  of  age  of  the  ward 
is  short,  unless  it  is  shown  most  satisfac- 
torily, and  beyond  a  reasonable  doubt,  that 
there  6xists  the  utmost  good  faith  on  the 
part  of  the  guardian,     lb. 

It  is  competent  for  a  girl,  upon  her  mar- 
riage at  fifteen,  to  give  her  step-father,  who 
has  supported  her,  part  of  her  estate,  with- 
out her  guardian's  influence  or  collusion; 
and  for  the  guardian,  holding  her  entire  es- 
tate, to  receive  that  part  in  payment  of  a 
well-secured  debt  which  he  has  against  the 
step-father.    Bickerstnffv.  Martin,  45  R.  418. 

18.  Sales  of  ward's  personal  prop- 
erty. —  A  guardian  has  the  legal  right  to 
sell  the  personal  property  of  his  ward.  Field 
v.  Schieffelin,  11  D.  441;  Hunter  v.  Lawrence* 
62  D.  640. 


To  enable  a  guardian  to  alienate  the 
ward's  property,  he  must  obtain  an  order 
from  a  court  of  competent  jurisdiction,  in  a 
proceeding  in  which  the  wards  are  made 
parties;  an  order  of  sale  obtained  upon  his 
ex  parte  application  is  a  nullity.  Moore  v. 
Hood,  70  D.  210. 

The  guardian  is  liable  to  aoeount  to  the 
wards  for  full  value  of  chattels  sold,  under 
an  order  of  sale  obtained  upon  his  ex  parte 
application.     76. 

Sale  by  a  guardian  *m  credit,  of  shares  in 
a  corporation,  for  which  he  takes  the  pur- 
chaser's note  secured  by  two  indorsees,  and 
also  the  note  of  another  person  secured  by  a 
mortgage  on  real  estate,  will  be  deemed  to 
be  in  good  faith  and  in  the  exercise  of  a 
sound  discretion,  and  he  will  not  be  required 
to  make  good  any  resulting  loss,  LoveU  r. 
32  D.  206. 
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seised  of  the  land  by  inheritance  from  the 
child,  whose  death  occurred  subsequent  to 
the  alleged  guardian's  sale;  nor  would  such 
third  party  be  so  estopped  by  a  failure  to 
object  before  his  purchase  to  improvements 
being  made  upon  the  land  by  the  persons 
claiming  title  thereto  through  the  alleged 
guardian's  sale.  8hank$  v.  Seamonde,  02  D, 
466. 

20.  under  statutory  authority. 

—  A  special  act  authorising  guardians  to 
sell  lands  of  infant  wards  to  pay  debts  of  th  % 
latter's  ancestor  is  judicial  in  its  character, 
and  unconstitutional;  and  this,  although  the 
infante  may  have  consented  to  the  passage 
of  the  act    Jones  v.  Perry,  80  D.  430. 

The  legislature  is  not  sovereign;  it  is  not 
the  constituent  of  the  courts,  nor  are  they 
its  agents;  and  any  assumption,  by  the  legis- 
lature, of  powers  conferred  on  the  judiciary 
is  destitute  of  authority.     lb. 

The  power  to  exercise  Guardianship  over 
the  estates  and  persons  of  infants  does  not 
exist  in  the  legislature;  but  it  is  their  duty 
to  provide  for  and  protect  infants  by  general 
laws.    lb. 

An  act  of  the  legislature  authorising  a 
guardian  to  sell  the  lands  of  his  wards,  and 
to  apply  the  proceeds  thereof  to  their  main- 
tenance and  support,  under  order  of  court, 
is  not  unconstitutional  as  encroaching  upon 
the  prerogative  of  the  judicial  department 
of  the  government  8tewart  v.  Griffith,  82 
D.  148. 

SI.  Sales  of  land  under  authority 
Of  the  court.*  —  1.  Jurisdiction  and  right  io 
eeU.  —  To  give  the  court  jurisdiction  to  order 
a  sale  of  the  real  estate  of  a  ward,  on  the  appli- 
cation of  his  guardian,  enough  must  appear, 
either  in  the  application  or  in  the  order,  or 
somewhere  upon  the  face  of  the  record  or 
proceeding,  that  the  contingency  existed, 
or  at  least  was  alleged,  which  authorized  it 
to  proceed  under  tne  statute,  and  make 
the  order.  But  when  that  does  appear,  the 
court  has  properly  acquired  jurisdiction. 
Young  v.  Lorain,  52  D.  463;  FUtgibbon  v. 
Lobe,  81  D.  302. 

A  probate  court  of  competent  jurisdiction 
signifies  the  probate  court  whose  jurisdiction 
it  is  proper  to  invoke  in  the  particular  ease 
in  hand,  within  the  meaning  of  the  statute 
providing  that  a  guardian's  sale  shall  not  be 
avoided  on  account  of  any  irregularity  in 
the  proceedings,  provided  it  appears  that 
the  guardian  was  licensed  to  make  the  sale 
by  a  probate  court  of  competent  jurisdiction, 
Montour  v.  Purdy,  88  D.  88. 

A  statute  authorizing  a  court  to  order  the 
renting,  sale,  or  other  disposal  of  the  real 
and  personal  property  of  minors  does  not 
empower  suoh  court  to  authorize  a  guardian 
to  mortgage  his  ward's  real  estate*  lrutek 
v.  Bunnell  60  R.  456. 


Mere  fraud  of  a  guardian  in  a  sale  of  the 
ward's  property  is  not  sufficient  to  invalidate 
the  transaction  as  against  innocent  parties. 
Hunter  v.  Lawrence,  62  D.  640. 

The  sale  of  the  ward's  oronertv  by  the 
guardian  to  pay  his  own  debt  is  a  Dreaoh  of 
trust  Hunter  v.  Lawrence,  62  P.  640.  And 
the  purchaser,  if  he  has  notice,  takes  it  at 
his  peril,  and  the  ward  can  charge  him  with 
the  obligation.  Carpenter  v.  McBride,  62 IX 
179. 

A  guardian  may  not  convert  his  ward's 
personal  estate  into  real  estate  without  the 
previous  sanction  of  the  court,  and  the  ven- 
dor may  not  enforce  a  lien.  Boimeau  v. 
Bopmeau,  52  R.  616. 

10.  8ales  and  leasee)  of  ward'*  real 
estate,  generally.  —  A  guardian  cannot 

Cnt  an  incorporeal  hereditament  out  of  the 
dof  the  ward.   Watkbu v. Feci, 40 D.  156. 

A  guardian  who  has  converted  his  ward's 
real  estate  into  personalty,  and  availed  him- 
•elf  of  the  proceeds,  is  estopped  to  deny  his 
authority  to  make  such  conversion.  Hieetand 
v.  Kuns,  46  IX  481. 

A  guardian  may  lease  his  ward's  real 
•state.  Palmer  v.  Oakley,  47  D.  41.  If  such 
lease  is  for  a  term  longer  than  the  guardian- 
■hip.  H  is  not  absolutely  void  unon  the  in- 
fant s  coming  of  age,   out  voidable 


only. 
Van  Daren  rTBeerett,  8  D.  615. 

A  guardian  may  lease  the  estate  of  his 
ward  in  the  manner  provided  by  statute; 
but  where  the  statutory  method  is  not 
observed,  the  lease  is  of  no  validity.  Suoh 
a  lease  is  governed  by  the  common  law;  and 
guardians  at  common  law,  except  in  chivalry, 
could  not  leare  the  estate  of  their  wards; 
and  guardianship  in  chivalry  is  unknown  to 
ear  law.     Webster  v.  Oonku,  92  D.  234. 

A  deed  made  by  the  father  as  natural 
goardian  of  a  minor  child,  pursuant  to  a 
•ale  of  the  latter's  real  estate,  without  legal 
authority,  will  not  estop  a  third  party  from 
setting  up  a  title  to  the  land  derived  through 
a  deed  from  the  father  himself,  who  became 
2  A.  D.  R.  - 106 
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The  guardian  moat  follow  the  directions 
of  the  probate  oonrt  in  all  matters  relative 
to  the  education  and  nurture  of  his  ward. 
When  an  order  is  made,  and  he  finds  that  he 
has  no  funds  on  hand,  he  may  then  make 
application  for  the  sale  of  his  ward's  land,  but 
he  cannot  do  so  until  the  necessity  for  such 
sale  appears.     Loud  v.  Malone,  74  D.  179. 

A  guardian's  safe  of  the  ward's  land  will 
not  be  sustained  without  proof  that  H  was 
necessary  for  the  infant's  support  and  edu- 
cation,   lb. 

The  guardian  of  an  infant  cannot  convey 
the  real  estate  of  his  ward  without  the 
special  authority  of  a  court  of  equity.  Ante- 
mdat  v.  Walling,  31  D.  248. 

Such  conveyance  will  bo  set  aside, 
although  the  infant  has  received  the  consid- 
eration thereof;  but  in  setting  it  aside, 
where  there  is  no  fraud,  the  court  will 
restore  the  parties  to  their  former  property 
and  rights  as  nearly  as  it  can  be  done.    76. 

The  infant  will,  in  such  ease,  be  decreed 
to  refund  the  consideration  money,  and  to 
allow  for  such  improvements  as  were  made 
by  a  prudent  and  Judicious  management  of 
the  estate,  as  by  repairing  fences  and  build- 
ings and  manuring  the  land,  but  not  to 
allow  for  permanent  improvements,  such  as 
building  houses.    lb. 

2.  The  application  or  petition.—  The  grant- 
ing of  letters  of  guardianship  is  not  sufficient 
to  give  the  court  jurisdiction  of  the  ward 
and  of  his  estate,  so  as  to  place  an  order  of 
sale  or  of  a  license  to  sell  his  realty  beyond 
question  in  a  subsequent  proceeding;  and  an 
application  for  license  to  a  guardian  to  sell 
real  estate  of  the  ward  must  be  regarded  as 
a  new  proceeding,  collateral  to  the  guardian* 


ship,  and  is  to  be  treated  as  such.  Fratier 
v.  Steenrod,  71  D.  447. 

The  guardian's  application  for  sale  of  bis 
ward's  real  estate  must  be  made  in  the  county 
where  the  ward  resides,  although  the  estate 
may  Lie  in  a  different  county,  and  the  appli- 
cation should  affirmatively  state  such  resi- 
dence. ,  Loyd  v.  Malone,  74  D.  179. 

Where  the  petition,  instead  of  averring,  in 
the  words  of  the  statute,  "  that  the  guardian 
has  faithfully  applied  all  the  personal  es- 
tate," alleges  that  no  personal  property  of 
the  ward  has  ever  come  to  his  hands,  the 
latter  averment,  though  somewhat  equivocal, 
is  not  a  sufficient  departure  from  the  expres- 
sions of  the  statute  to  be  fatal  to  the  juris- 
diction of  the  court.  Young  v.  Lorain,  52 
D.  463. 

An  order  directing  a  sale  is  valid,  where 
it  is  duly  made  upon  the  guardian's  petition, 
which  avers  that  no  personal  property  of  the 
ward  has  ever  come  into  the  hands  of  the 
guardian,  that  there  is  no  money  or  personal 
property  in  his  hands  for  the  further  support 
or  education  of  his  ward,  and  that  the  order 
of  sale  is  asked  for  the  support  and  educa- 
tion of  the  ward.    To. 
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A  petition  for  sale  of  real  estate  by  a  guar- 
dian or  administrator,  if  defective  in  regard 
to  the  description  of  part  of  the  land,  is  good 
for  so  much  of  the  land  as  it  correctly  de- 
scribes.   Fratier  v.  Steenrod,  71 D.  447. 

The  records  of  the  oonnty  court,  though 
an  inferior  tribunal,  need  not  recite  in  de- 
tail facts  upon  which  the  ultimate  and  es- 
sential conclusion  as  to  Jurisdiction  wa« 
based,  where  a  guardian's  petition  to  sell 
the  real  estate  of  his  wards  alleged  the  re- 
quisite jurisdictional  facts.  Punier  r.  Bawem, 
92  D.  360. 

Where  it  is  shown  that  a  mistake  in  too 
description  of  the  lands  in  the  petition  was 
corrected  after  the  petition  was  draughted, 
it  will  not  be  presumed,  in  the  absence  of 
evidence,  that  such  correction  was  not  made) 
until  after  the  petition  was  filed.  Deford  v. 
Mercer,  92  D.  460. 

The  sufficiency  of  the  petition  under  Mich- 
igan Compiled  Laws,  section  8099,  for  license) 
to  sell  the  ward's  lands,  pointed  out.  Niekote 
v.  Let,  82  D.  67. 

8.  Parties. — Minors  need  not  be  made  par- 
ties to  a  proceeding  by  their  guardian  to  pro- 
cure an  order  of  sale  of  their  property,  as  the) 
application  is  for  their  benefit.  FUxgibbon  v. 
Lake,  81  D.  902.  Nor  is  a  guardian  ad  Btem 
for  them  required.  Smith  v.  Race,  81  D. 
235.  Contra,  see  Loyd  v.  Malone,  74  D. 
179. 

Whether  one  of  two  guardians  named  In  a 
will  has  authority  to  institute  the  proceed- 
ings is  for  the  court  to  determine  upon  the 
hearing  of  the  petition,  and  is  not  toe  sub- 
ject of  collateral  inquiry.    FksgUfbon  v.  Lobe, 

4.  Notice,  and  how  served.  —  On  an  ap- 
plication of  a  guardian  for  license  to  sell 
the  ward's  realty,  notice  of  the  presentation 
of  the  petition  is  the  first  step  in  the  pro- 
ceeding, and  if  it  misdescribes  the  land  sought 
to  be  sold,  it  is  no  notice;  the  court  obtains 
no  jurisdiction  to  grant  a  license  to  sell,  and 
the  sale  is  therefore  void.  Fratier  v.  8ken> 
rod,  71  D.  447. 

Evidence  of  facts  showing  an  improper 
publication  of  the  notice  of  a  guardian  s  sale, 
where  the  effect  sought  is  to  overthrow  the 
sale,  otherwise  fairly  made,  must  be  strongly 
overbalancing  to  be  preferred  to  the  affida- 
vit of  the  guardian  of  the  proper  publication 
of  such  notice,     lb. 

Notice  of  guardian's  sale  of  realty,  under 
a  statute  authorising  publication  ''three 
weeks  successively, "  is  sufficient  if  published 
on  some  day  in  each  of  three  successive 
weeks,  though  not  published  for  three  full 
weeks,  or  twenty-one  days.    /&. 

No  statute  of  Iowa  requires  a  return  of 
service  to  be  entered  of  record  in  proceedings 
by  a  guardian  to  sell  the  real  estate  of  his 
wards,  nor,  in  such  oases,  that  the  judgment 
must  recite  that  due  service  was  made;  and 
there  is  no  statute  expressly  excepting  county 
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in  proceedings  of  this  character  from 
the  eperatoon  of  the  general  rule  that  the 
win  loadings  of  all  courts  are  to  be  presumed 
regular.     Purvey  ▼.  Hayts,  92  D.  360. 

Where  there  was  a  notice  and  return  of 
personal  Berries  on  the  minors,  a  defect  in  it, 
which  the  original  tribunal  before  which  the 
return  was  made  held  and  treated  as  immate- 
rial, cannot  avail  in  a  collateral  proosoding  to 
defeat  the  title  of  the  purchaser  acquired 
through  the  guardian's  sale  and  deed,  es- 
pecially where  the  insufficiency  of  the  return 
si  attacked  after  a  lapse  of  five  years.    lb. 

Iowa  Code  of  1851,  section  1721,  chapter 
123,  only  required  that  minors  should  be  per* 
ssnally  served,  and  it  was  unnecessary  that  a 
espy  of  the  petition  and  notice  should  be  left 
with  the  minors  unless  demanded;  so  in  a 
collateral  proceeding  to  impeach  the  validity 
of  a  guardian's  sale  made  several  years  be- 
fore, where  the  application  and  notice,  with 
the  return  of  the  officer  indorsed  thereon, 
were  found  attached,  — held,  to  be  fairly  in- 
ferable that  they  were  treated  as  oonstitut- 
mg  one  paper,  and  so  served  and  covered 
by  the  return  of  the  officer,    lb. 

Where  a  guardian  has  notice  directed  to 
the  wards,  naming  each  of  them,  and  it  is 
thus  served,  while  the  petition  only  describes 
them. as  "the  minor  children  of  Hnsh  Purs- 
ley,  deceased,"  this  is  not  a  jurisdictional 
defect  that  can  be  urged  in  a  collateral  pro- 
ceeding to  defeat  the  title  of  the  purchaser 
at  tfce  guardian's  sale,  especially  where  it 
appears  as  a  matter  of  fact  that  the  heirs 
named  in  the  notice  are  the  only  minor  heirs, 
and  the  whole  record  shows  that  they  were 
sufficiently  named  and  described.  In  an 
original  action,  however,  in  the  county  court, 
s  petition  against  the  "  minor  heirs  of  Hugh 
Parsley,  deceased, n  without  more,  and  a 
notice  in  the  same  form,  would  doubtless  be 
ineffectual  to  confer  jurisdiction.    IK 

5.  The  guardian9*  bond. — A  conveyance 
by  the  guardian  under  a  license  of  the  pro- 
bate court,  but  without  giving  the  statutory 
bond,  vests  no  title  in  the  grantee.  WU- 
Same  v.  Morion,  61  D.  229. 

Money  paid  for  a  conveyance  that  passes 
so  title,  by  reason  of  no  bond  being  given, 
maybe  recovered  from  the  guardian  upon 
his  covenants  in  the  deed  or  in  an  action  for 
money  had  and  received.    lb. 

The  guardian's  bond  given  for  the  faithful 
discharge  of  the  guardianship  duties  is  not 
security  for  the  observance  of  the  statutory 
provisions  in  a  sale  of  real  estate,  and  the 
proper  application  of  the  proceeds,  when  the 
sale  is  under  a  special  license,  and  a  special 
bond  is  required,    lb. 

A  guardian's  deed  of  the  ward's  realty 
under  license,  but  without  the  statutory 
bond,  is  not  valid  as  a  release  under  the 
Maine  statute,     lb. 

The  approval  of  the  conditions  and  penalty 
of  ft  bond  of  a  guardian  for  sale  of  real  estate. 
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when  a  matter  of  discretion  with  a  judge, 
will  not  be  considered  as  vitiating?  the  sale, 
upon  the  ground  that  the  penalty  is  not 
sufficient  and  the  condition  not  such  as 
required  by  law.    Boon  v.  Bowers,  64  D.  169. 

A  guardian's  sale  is  not  void  because  of  his 
neglect  to  execute  an  additional  bond,  or  to 
give  due  notice  of  the  sale.  Palmer  v.  Oak* 
ley,  47  D.  41. 

The  additional  bond  is  an  independent 
undertaking,  and  suit  may  be  brought  unon 
it  whenever  it  is  broken,  without  having 
first  resorted  to  the  original  bond  of  the 
guardian.  Such  bond  is  not  discharged  by 
the  fact  that,  en  reporting  the  sale,  the 
guardian  produced  the  proceeds  thereof  in 
oourt  and  then  withdrew  them  by  order  of 
the  oourt;  it  can  only  be  discharged  by  the 
actual  payment  of  the  moneys  arising  from 
the  sale,  aooording  to  law,  to  the  ward  or 
other  person  entitled  to  receive  the  same, 
8taUexrtL  Mount  v.  Ifeefa,  83  D.  346. 

Formal  approval  of  a  guardian's  bond  Is  a 
mere  formality,  and  want  of  it  will  not  in- 
validate his  sue  of  the  ward's  land,  in  a  col- 
lateral action,  attacking  it  on  such  ground, 
where  the  guardian  has  accounted  satisfac- 
torily for  the  proceeds  of  the  sale,  and  the 
purchase-money  has  gone  to  the  benefit  of 
the  ward.    Emery  v.  Vroman,  88  D.  726. 

6.  The  guard Ion's  oath.  —  The  provisions  of 
Iowa  act  of  1843,  chapter  11,  section  20,  are 
peremptory,  and  not  directory  only,  and  to 
render  valid  a  guardian's  sale  of  real  estate 
made  thereunder  it  must  appear,  either 
from  the  record  or  by  evidence  aliunde,  that 
the  guardian  took  the  oath  required  by 
the  statute  before  fixing  on  the  time  and 
place  of  the  sale.  Cooper  v.  Sunderland,  66 
D.  62. 

An  oath  that  "in  fixing  the  time  and 
place  of  sale,  ....  I  will  use  my  best  judg. 
ment,  and  so  conduct  the  sale  as  in  my 
opinion  shall  be  most  to  the  advantage  of 
my  said  ward,"  sufficiently  comp'  -3  with 
the  requirements  of  that  statue.  Frazier  v. 
Steenrod,  71  D.  447. 

An  oath  by  the  guardian,  before  m^sring 
the  sale,  that  he  "  will  in  all  respects  con- 
duct the  same  according  to  law,  and  for  the 
benefit  and  best  interest  of  the  wards,"  is  a 
substantial  compliance  with  the  requirement 
of  a  statute  requiring  him  to  take  an  oath, 
in  substance,  that  he  "will  exert  his  best 
endeavors  to  dispose  of  the  same  in  such 
manner  as  will  be  most  for  the  advantage  of 
all  persons  interested.19  Montour  v.  Purdy, 
88  D.  88. 

7.  The  order  of  eale. —  A  guardian's  deed 
is  void,  and  conveys  no  title,  unless  the 
guardian  makes  a  report  of  his  proceedings, 
and  a  confirmatory  order  is  entered  by  the 
court  authorising  the  sale.  Perm  v.  Jxekey, 
68  D.  597. 

An  order  of  oourt  directing  a  sale  of  the 
ward's  lands  to  raise  a  specified  sum  must  bo 
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eonatmed  to  mean  such  ram  in  addition  to 
the  expenses  of  the  sale.  Emery  v.  Vroman, 
88  D.  726. 

The  record  showed  a  petition  for  the  sale, 
the  bond,  appointment  of  appraisers,  their 
report,  the  guardian's  report  of  the  sale,  in 
which  he  reported  that  he  made  the  sale  in 
pnrsuanoe  of  a  certain  order  of  the  oourt, 
and  the  confirmation  of  the  sale  by  the 
court.  Upon  motion  to  enter,  nunc  pro  tunc, 
a  formal  order  of  sale,— -held,  that,  there 
being  nothing  preceding  the  order  of  sale 
which  it  is  sought  to  have  entered  that  im- 
plies that  such  an  order  was  made,  tho 
amendment  will  not  be  allowed.  Makepeace 
v.  Lukens,  92  D.  263. 

8.  Conduct  and  validity  o/  the  sole.— A 
guardian  acting  as  auctioneer  in  selling  land 
of  his  ward  under  authority  of  the  court  is 
not  authorised  as  such  to  sign  for  the  pur- 
chaser a  memorandum,  in  writing,  to  take 
the  sale  out  of  the  statute  of  frauds.  Bent 
t.  Cobb,  69  D.  295. 

Wisconsin  Revised  Statutes,  chapter  64V 
iroviding  for  the  sale  of  a  ward's  real  estate 
or  his  maintenance  or  edncation,  and  chap- 
ter 65  thereof,  providing  for  the  sale  of  the 
same  property  for  the  payment  of  his  debts, 
had  but  slight  differences;  and  proceedings 
had  entirely  under  one  statute  or  the  other 
had  to  conform,  probably,  to  the  provisions 
under  which  they  were  taken;  but  where 
they  were  had  partly  under  both  statutes,  as 
where  a  guardian,  in  I860,  made  a  sale  of 
the  real  property  of  his  ward,  partly  for  the 
future  maintenance  and  education  of  the 
ward,  and  partly  to  pay  debts  and  charges 
against  the  estate,  such  proceedings  were 
held  to  be  valid  where  they  conformed  to 
chapter  65,  and  not  to  chapter  64.  And 
such  slight  differences  still  exist  under  the 
present  revision:  R.  S.  1858,  o.  93,  94. 
Bmeru  v.  Fromon,  88  D.  726. 

A  defect  in  a  guardian's  sale  in  failing  to 
sell  the  lands  in  the  order  of  the  license  is 
cured  by  the  confirmation  of  the  sale.    lb, 

A  sale  of  more  lands  than  is  necessary  to 
raise  the  required  sum  does  not  affect  the 
validity  of  sales  made  before  that  sum  is 
raised.    lb. 

The  interests  of  infants  and  purchasers 
alike  require  that  guardians'  sales  should  not 
be  held  invalid  for  every  departure  from 
some  directory  provision  of  the  statute,  or 
for  every  error  of  decision  in  courts  ordering 
these  sales.    Pursley  v.  Hayes,  92  D.  350. 

9.  Effect  of  the  sale  —  Conclusiveness.  —  The 
record  of  a  guardian's  sale  is  admissible  in 
defense  to  ejectment  in  behalf  of  one  claim- 
ing under  such  sale,  if  the  court  ordering  the 
sale  had  jurisdiction  to  make  the  order. 
Fiizmbbon  v.  Lake,  81  D.  302. 

Whether  the  sale  is  in  compliance  with 
the  order  is  for  the  court  to  determine  upon 
confirmation  of  the  sale,  and  is  not  the  sub- 
ject of  collateral  inquiry.     lb. 


A  guardian's  sale  of  land  cannot*  after 
firmation  by  the  probate  court,  be  collater- 
ally attacked  as  illegal,  in  an  action  for  the) 
land  brought  by  one  who,  in  good  faith,  de- 
rives title  from  the  purchaser  at  such  sale, 
because  the  sale  was  not  made  at  the  time 
required  by  law.  Brown  v.  Christie,  84  D. 
607. 

The  regularity  of  the  proceedings  of  the 
probate  court  in  relation  to  a  guardian's  sale 
of  real  estate  may,  in  an  action  in  the  nature 
of  ejectment  brought  by  the  ward  or  his  rep* 
resentatives  against  the  purchaser  or  his  rep- 
resentatives, be  collaterally  questioned  for 
any  of  the  irregularities  specified  in  the  stat- 
ute.    Montour  v.  Purdv,  88  D.  88. 

Section  1508,  Code  of  1851  (Iowa  Rev., 
2560),  which  provides  that  no  person 
question  the  validity  of  a  guardian's  sale  of 
real  estate  after  the  lapse  of  five  years  from 
the  time  it  was  made,  is  not  confined  in  its 
application  to  oases  of  appeal,  writs  of  er- 
ror, or  other  process  bringing  up  the  matter 
for  review  before  an  appellate  court,  but  ex- 
tends to  proceedings  questioning  the  valid- 
ity of  such  sale  other  than  by  appeal,  writ 
of  error,  etc.  This  statutory  provision  was) 
not  intended  to  cover  sales  made  by  a  per- 
son having  no  semblance  of  authority,  or 
where  the  county  court  had  no  jurisdiction 
of  the  parties  or  subject-matter,  and  no  pos- 
session was  taken  bv  the  purchaser.  In  such 
oases,  the  heir  would  not  be  estopped  by  the 
statute  from  questioning  the  validity  of  the 
sale,  though  after  the  expiration  of  five) 
years.    Pursley  v.  Hayes,  92  D.  350. 

10.  The  deed.  —  The  husband  of  a /em* 
covert  guardian  need  not  join  in  a  deed 
executed  by  her  in  her  official  capacity. 
Palmer  v.  Oakley,  47  D.  41. 

A  subsequent  deed  executed  by  a  guar- 
dian to  oorrect  a  mistake  in  a  former  deed 
made  by  him  is  not  admissible  in  evidence 
for  the  purpose  of  explaining  such  former 
deed.  After  his  report  of  the  sale  has  been 
approved  by  the  court,  his  power  in  refer- 
ence to  the  sale  is  exhausted,  and  sny  con- 
veyance subsequently  executed  by  him  is  of 
no  effect     Young  v.  Lorain,  62  D.  463. 

A  deed  desori  Ding  the  grantor  as  a  guar* 
dtan,  and  reciting  an  authorisation  bv  the 
probate  court  to  sell,  is  valid,  and  sufficient 
to  transfer  the  title,  where  it  appears  by  the 
records  of  the  court,  or  the  order  itself,  that 
the  court  had  jurisdiction  of  the  subject- 
matter,  and  proceeded  regularly  in  making 
the  decree.     Howard  v.  Lee,  65  D.  550. 

11.  When  the  ward  is  estopped.  — A  ward 
who  has  received  and  enjoyed  the  benefit  of 
the  proceeds  of  his  guardian's  sale  is  estopped 
from  setting  up  title  to  land  sold  at  such 
sals  and  in  the  possession  of  an  innocent  pur- 
chaser without  notice.  Penn  r,  Heisey,  68  D. 
597.  And  this  principle  applies  even  whare 
the  sale  is  void.  Dsford  v.  Mercer,  92  D. 
46a 
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Proceedings  of  a  guardian  to  sell  an  infant's 
estate  are  not  adverse  proceedings  as  to  the 
infant,  and  will,  if  regular,  and  in  conform- 
ity to  law,  bind  the  infant;  but  if  not,  the 
infant  mnst  have  opportunity  to  correct  the 
errors.     Gibson  v.  Boll,  81  D.  219. 

The  ward  cannot  be  estopped  by  the  guar- 
dian's deed  from  setting  up  an  independent 
title  subsequently  acquired.  Young  t.  Lo- 
rain, 52  D.  463. 

If  the  jruardian  inserts  coTenants  in  the 
deed,  he  alone  is  bound  by  them.    lb. 

Where  a  United  States  patent  issues  to 
the  ward  after  a  sale  by  his  guardian  of  the 
land,  upon  an  entry  made  by  or  for  the  pat- 
entee anterior  to  the  proceedings  which 
resulted  in  the  sale  of  nis  interest  in  the 
premises,  the  patent  cannot  be  used  to  defeat 
the  estate  previously  acquired  by  the  grantee 
in  the  guardian's  deed.     lb. 

12.  Setting  aside  the  sale.— An  order  dis- 
missing a  proceeding  entered  by  mistake 
after  decree,  and  before  confirmation  of  a 
guardian's  sale,  will  not  vacate  the  order  of 
sale  or  revoke  the  authority  of  the  guar- 
dian to  eelL  FUtgibbou  v.  Lake,  81  D. 
302. 

A  guardian's  sale  of  land  is  illegal  if  not 
made  at  time  required  by  law,  and,  it  seems, 
should  be  set  aside  by  the  probate  court; 
and  if  improperly  confirmed  by  the  probate 
court,  its  judgment  may  be  corrected  by  a 
direct  proceeding  instituted  for  that  purpose 
by  any  one  having  an  interest  in  the  matter. 
Brown  v.  Christie,  84  D.  607. 

13.  Payment,  and  rights  and  title  of  pur- 
chaser. —  Payments  made  to  an  infant's 
guardian,  without  an  order  of  the  court  of 
chancery,  on  a  balance  due  from  a  purchaser 
under  a  decree  for  the  sale  of  the  laud  of  the 
ancestor  of  such  infant  for  the  payment  of 
debts,  will  be  credited  to  such  purchaser  as 
if  made  under  an  order,  where  an  order 
therefor  would  have  been  passed  on  applica- 
tion, even  though  the  guardian  has  wasted 
the  money,  end  become  insolvent.  Let  v. 
Stent,  23  D.  589. 

c  The  purchaser  of  land  at  a  guardian's  sale 
ft  not  responsible  for  errors  of  the  court  in 
directing  the  application  of  Che  proceeds. 
FUsgSbbon  v.  Lake,  81  D.  902. 

The  guardian,  and  not  the  judge  or  clerk 
of  the  court,  is  the  proper  custodian  of  the 
moneys  arising  from  the  sale  of  the  ward's 
real  estate.    State  v.  Steele,  83  D.  346. 

The  lien  given  by  the  Minnesota  statute 
to  the  purchaser  at  a  guardian's  sale  held 
▼oid  is  no  defense  to  an  action  of  ejectment 
bronght  by  the  ward.  Montour  v.  Purdy, 
88D.88. 

The  want  of  a  sufficient  caption  to  a  county 
court  record  will  not  invalidate  a  title  de- 
rived through  a  guardian's  sale  and  deed. 
Panfcy  v.  Mayes,  92  D.  350. 

Failure  of  the  guardian  to  do  his  duty  in 
keeping  his   account  with   several    wards 


separate  and  distinct  will  not  invalidate  a 
title  under  a  sale  made  by  him.     lb. 

Where  defendant  introduces  deeds  made 
by  a  guardian  without  any  evidence  showing 
his  authority  to  convey,  and  the  plaintiff 
afterwards  offers  to  introduce  all  the  records 
upon  which  the  authority  to  sell  was  based, 
and  the  consideration  of  the  points  made  on 
the  record  necessarily  involves  most  if  not 
all  of  those  made  against  the  introduction 
of  the  deeds,  and  the  records  are  all  em- 
bodied in  the  bill  of  exceptions,  it  becomes 
immaterial  to  consider  whether  the  court 
did  or  did  not  err  in  admitting  the  deeds 
without  preliminary  proof,  because  if  the 
records  render  defendant's  title  invalid, 
plaintiff's  rights  are  equally  protected  as 
though  the  deeds  had  Dean  rejected  until 
such  proof  was  made.    lb. 

Objections  not  jurisdictional  in  their  char- 
acter, but  relating  rather  to  the  regularity 
of  proceedings,  cannot  invalidate  a  title  de- 
rived through  a  guardian's  tale  and  deed 
when  raised  in  a  collateral  proceeding,  and 
especially  when  made  for  the  first  time  after 
five  years  from  the  date  of  the  sale,  and 
where  the  purchaser  took  and  held  posses- 
sion thereunder.    lb. 

An  infant's  land  was  sold  in  pursuance  of 
an  order  of  the  court,  granted  on  petition  of 
the  jruardian.  Between  the  time  of  the 
granting  of  the  order  and  of  the  sale  under 
it,  a  judgment  was  recovered  against  the 
infant,  execution  levied,  and  the  land  sold. 
Held,  that  the  purchaser's  title  under  the 

Suardian's  sale  did  not  relate  back  to  the 
ate  of  the  order  of  sale,  but  that  the  prop- 
erty passed  under  the  execution  sale.  Sliaff- 
ner  v.  Briqgs,  10  R.  1. 

22.  Inability  for  necessaries  for- 
niahed  to  ward. — A  guardian  is  not  person- 
ally liable  on  contracts  of  ward  without  an 
express  undertaking  in  writing  to  that  effect 
He  is  not  liable,  either  personally  or  in  a  fidu- 
ciary character,  for  necessaries  furnished  his 
ward  without  his  consent,  express  or  im- 
plied. Overton  v.  Beavers,  70  D.  610.  But, 
it  seems,  if  he  refuse  to  supply  his  ward  with 
necessaries,  he  may  be  dismissed  for  neglect 
of  duty,  on  application  to  the  court,  or  the 
ward,  if  of  sufficient  age,  may  himself  pur- 
chase necessaries,  or  if  of  too  tender  age,  a 
third  person  may  supply  them  and  sue  the 
infant  therefor.     Call  v.  Ward,  39  D.  64. 

The  guardian's  having  paid  ward's  board 
and  tuition  on  a  former  occasion  does  not 
make  him  responsible,  by  implication,  for 
board  furnished  the  ward  without  his  consent 
or  authority.     Oi*rton  v.  Beavers,  70  D.  610. 

Where  a  guardian  permits  his  ward  to  re- 
side with  its  mother,  the  latter  is  authorized 
to  employ  for  and  at  the  cost  of  the  ward 
medical  aid  when  needed,  and  the  law  im- 
plies a  promise  by  the  guardian  to  pay  the 
value  of  such  services  actually  rendered. 
Walker  v.  Brown,  96  D.  277. 
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23.    Power  to  sue  and  be  sued  as 

guardian.* — A  guardian  may  sue  in  his 
own  name  for  an  injury  done  to  the  property 
of  the  ward  in  his  possession,  tuqua  v. 
Hunt,  34  D.  771;  Palmer  v.  Oakley,  47  D.  41. 

A  guardian  in  socage  and  statutory  guar- 
dians have  possession  of  the  land  of  their 
wards,  and  they,  and  not  their  wards,  must 
bring  trespass  for  injuries  thereto.  Truss  v. 
Old,  18  D.  748. 

A  guardian  may  maintain  ease  for  the  se- 
duction of  his  ward.  Fernsler  v.  Mayer,  39 
D.  33;  Palmer  v.  Oakley,  47  D.  41. 

Suing  by  guardian  in  his  own  name  for  the 
nse  of  his  wards  is  authorized  by  section 
2036  of  the  Alabama  code,  where  land  has 
been  sold  for  partition,  and  upon  a  failure 
on  the  part  of  the  purchaser  to  comply  with 
the  terms  of  his  contract  the  land  is  resold, 
whereby  a  right  of  action  accrues  to  recover 
the  difference  in  amount  between  the  first 
and  second  sale.  -  Hutton  v.  Williams,  76  D. 
297. 

The  guardian  of  an  infant  appointed  by 
the  probate  court  is  not  a  trustee  of  an  ex- 
press trust  within  the  meaning  of  section  6 
of  the  California  practice  act,  which  provides 
that  "  a  trustee  of  an  express  trust  may  sue 
without  joining  with  him  the  person  or  per- 
sons for  whose  benefit  the  action  is  prose- 
cuted."   Fox  v.  Minor,  91  D.  566. 

An  action  to  recover  money  due  the  infant 

must  be  brought  in  the  name  of  the  infant 

by  his  guardian.     The  guardian  cannot  sue 

i  in  his  own  name.     /ft. 

\  A  guardian  cannot  sue  in  his  own  name  for 

^hia  ward's  land.  Jennings  v.  Collins,  96  D.  687. 

A  writ  of  entry  in  behalf  of  infant  heirs 
must  be  brought  in  their  name  by  their  next 
friend.  It  cannot  be  maintained  in  the  name 
of  their  guardian.     lb. 

A  suit  brought  in  the  name  of  the  guar- 
dian, although  he  describes  himself  as  guar- 
dian, is  his  suit,  not  that  of  his  ward;  and 
in  such  suit,  evidence  of  the  ward's  title  .is 
irrelevant.     Dowd  v.  Wadstoorth,  18  D.  567. 

The  guardian  of  an  infant  was  authorized 
to  appear  for  his  ward  and  consent  that  par- 
tition should  be  made,  under  the  partition 
act  of  1820,  2  Chase's  Ohio  Statutes,  1162. 
MerriU  v.  Home,  67  D.  298. 

24.  liability  for  negligence.  —  A 
guardian  should  be  held  only  to  common 
prudence,  skill,  and  caution,  and  should  be 
answerable  only  when  his  acts  show  supine 
negligence  and  carelessness  of  duty,  and  of 
his  ward's  interest,  or  for  a  loss  occasioned 
by  his  own  act  in  selling  goods,  or  putting 
out  money,  without  taking  security.  Konig- 
maeher  v.  Kimmel,  21  D.  374. 

An  executor  or  guardian  disposing  of  a 
fund  in  his  hands  must  act  with  proper  and 
strict  caution,  such  as  a  prudent  man  would 

*  Power  of  guardian  to  waive  service  of  juris- 
dictional process  on  infants,  see  note,  96  I).  461, 
eTi. 


use,  and  is  seldom  safe  unless  he  takes  secu- 
rity,   lb. 

Guardians  are  responsible  for  loss  occa- 
sioned by  their  negligence  or  want  of  dis- 
cretion; hence,  where  guardians  take  a 
mortgage  on  property  worth  $3,500,  to  se- 
cure a  debt  of  $2,000  due  their  ward,  and 
upon  foreclosure  allow  it  to  be  sold  at 
auction  for  $540,  they  are  liable  to  their 
ward  for  the  loss.  McLean  v.  Hosta,  48 
D.  94. 

In  1859,  a  guardian  deposited  his  ward's 
money  at  interest  in  a  Richmond  bank  in 
good  standing.  He  took  certificates  in  his 
own  name,  but  had  no  individual  account  or 
money  in  the  bank.  In  1863,  the  bank  no- 
tified depositors  to  withdraw  their  deposits, 
The  guardian's  house  was  then  within  the 
lines  of  the  United  States  military  forces, 
and  he  could  not  put  the  money  ont  at  inter- 
est, and  he  induced  the  bank  to  let  it  remain 
on  deposit.  His  ward  became  entitled  to 
the  money  in  that  year,  and  he  otfered  him 
the  certificates,  but  he  demanded  gold  or  its 
equivalent.  The  money  perished  in  the  bank 
by  the  destruction  of  all  the  currency  of  the 
state  by  the  war.  Held,  1.  That  parol  evi- 
dence was  competent  to  show  that  the  money 
represented  by  the  certificates  was  the  ward's; 
and  2.  That  the  guardian  was  not  liable  for 
the  loss.     Parsley  v.  Martin,  46  R.  733. 

A  guardian,  being  solicited  for  a  loan  of 
his  ward's  money,  examined  the  records,  and 
found  the  land  offered  as  a  security  free  from 
encumbrances.  The  borrower  owned  prop- 
erty worth  many  thousand  dollars  more  than 
the  amount  of  the  loan,  was  in  excellent 
credit  and  standing,  and  was  not  known  to 
be  in  debt  Ten  days  later,  the  mortgage 
was  executed, "and  the  borrower  then  told 
the  ffuardian  that  the  land  was  unencum- 
bered, but  he  had  in  fact,  in  the  mean  time, 
mortgaged  it  to  a  third  person.  Held,  that 
the  guardian  was  not  negligent  in  relying 
upon  the  statement  of  the  borrower.  SlamUr 
t.  Favorite,  57  R.  106. 

35.  Powers  of  foreign  guardians.  — 
Letters  of  guardianship  are,  by  common 
law,  local  to  the  jurisdiction  in  which  the* 
are  granted;  and  a  foreign  guardian  cannot, 
by  virtue  of  letters  granted  in  another  state, 
where  he  and  his  ward  are  domiciled,  claim 
as  a  legal  right  to  recover  money  belonging 
to  the  ward  in  the  hands  of  a  guardian  of  the 
estate  of  such  ward  resident  in  Indiana.  But 
the  court  of  common  pleas  in  the  latter  state, 
possessing  general  chancery  jurisdiction  in 
such  cases,  and  having  jurisdiction  over  the 
resident  guardian,  and  the  funds  in  his  hands 
belonging  to  the  word,  has  power  to  order 
that  such  funds  be  transmitted  or  paid  over 
to  the  guardian  in  such  other  state  where 
the  ward  is  domiciled.  Burl  v.  Dresser,  96 
D.  660.* 

*  Proceedings  to  transmit  estate  of  Infant  to 
foreign  guardian,  see  note,  96  D.  666-6701 
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A  «s**ctory  provision  giving  such  power 
to  th»  Mmrt  is  bat  declaratory  of  the  law  be- 
fore) its  enactment,  courts  of  equity  having 
p^geossod  the  same  power  under  the  common 
J*w.  The  question  whether  or  not  snch  an 
frrder  should  be  made  is  addressed  to  the 
aoruad  discretion  of  the  court,  to  be  deter- 
mined upon  principles  of  comity,  equity,  and 
Justice;  and  where  it  appears  for  the  best  in- 
terest of  the  ward,  and  that  no  principle  of 
pubHo  policy  will  be  violated,  or  the  rights 
of  any  of  our  citizens  be  injured  or  impaired, 
the  court  should  make  the  order.     76. 

A  foreign  guardian,  executor,  or  adminis- 
trator cannot  sue  as  such  in  the  courts  of 
Maryland.     Kraft  v.  Wkkey,  23  D.  569. 

Where  an  infant  resides  m  another  state, 
but  has  property  here,  and  has  guardians 
appointed  in  both  jurisdictions,  the  foreign 
guardian  has  the  custody  of  his  person,  and 
the  domestic  guardian  has  control  of  his 
property,  and  neither  can  interfere  with  the 
other.     lb. 

A  domestic  guardian  is  liable  for  the  main- 
tenance and  education  of  the  ward,  in  such 
a  case,  and  the  foreign  guardian  may  enforce 
that  liability  by  application  to  the  proper 
tribunal     /©. 

If  minor  children  of  a  deceased  father 
domiciled  in  another  state  at  the  time  of  his 
death,  remove  from  that  state  to  another, 
and  a  foreign  guardian  is  appointed  in  the 
latter  for  them,  such  foreign  guardian,  with- 
out proof  that  the  minors  were  legally  domi- 
ciled in  the  state  to  which  they  have  removed, 
cannot  recover  their  property  from  the  do- 
mestic guardian,  nor  the  distributive  share 
of  their  father's  estate  from  his  administra- 
tors.    Qrimmett  v.  WUherinyton,  63  D.  66. 

A  foreign  tutor,  appointed  by  the  court  in 
a  foreign  country,  which  is  the  domicile  of  the 
ward,  may,  under  the  sanction  of  the  court 
where  the  ward's  property  is  situated,  do  acts 
in  relation  thereto  which  the  interests  of  his 
ward  require.  Succession  of  Lewis,  63  D.  600. 
A  foreign  appointment  of  a  guardian  will 
be  recognized  in  Minnesota  as  creating  that 
relation  between  the  parties  in  that  state, 
subject,  however,  to  the  state  laws  as  to  any 
exercise  of  power  by  virtue  of  such  relation, 
either  as  to  the  person  or  property  of  the 
ward.     Townsend  v.  Kendall,  77  D.  534. 

Where  plaintiff^  an  infant,  brought  suit 
by  his  guardian  appointed  in  another  state 
against  the  administrator  of  his  father,  — 
held,  1.  That  the  rights  and  powers  of  guar- 
dians do  not  extend  over  tne  persons  and 
property  of  their  wards  in  other  states; 
2.  That  the  domicile  of  the  deceased  is  the 
;>!**  of  primary  and  exclusive  probate  ju- 
risdiction in  the  settlement  of  his  estate. 
J*o*xrd  v.  Putnam,  12  R.  106. 

in.  AooofntTixa,  akd  Rights  of  Ward. 

36.  The  right  to  have  an  account- 
"Jig.  —  One  assuming  to  be  a  guardian  of  an 


infant  whose  property  has  been  sold  on  an 
application  by  order  of  the  court,  and  receiv- 
ing and  receipting  for  the  proceeds  of  the 
sale  as  such,  though  he  is  not  a  guardian  in 
fact,  becomes  a  voluntary  trustee,  and  must    , 
account  for  the  funds  so  received.    Houstal    ' 
v.   Gibbes,  23  D.  186.      8.  P.,  Van  JBpps  v.  f 
Van  Damn,  25  D.  516.  ' 

A  stranger  taking  possession  of  an  infant's 
estate  without  appointment  as  guardian, 
merely  as  husband  of  such  infant's  mother, 
who  was  administratrix  of  the  father,  will 
be  held  liable  as  guardian  in  a  court  of 
equity,  so  as  to  constitute  the  infant's  claim 
against  him  a  preferred  claim  against  his  es- 
tate, under  the  Illinois  statute.  Davit  v. 
Harkneas,  41  D.  184. 

A  father  may  be  compelled  to  account  as 
guardian  of  an  infant  child,  of  whose  prop- 
erty he  has  enjoyed  the  benefit.  Van  Epps 
v.  Van  Dcusen,  25  D.  516. 

An  executor,  guardian  also  of  the  infant 
entitled  under  the  will,  must  account  for  the 
income  of  the  estate  coming  to  his  hands  in 
his  capacity  of  guardian.  Johnson  v.  John- 
ton,  29  D.  72. 

A  guardian  cannot  escape  from  liability  to 
his  ward's  heirs,  by  showing  that,  three 
years  before  the  ward's  majority,  he  had  an 
accounting  with  her,  and  paid  her  the  balance 
of  her  estate.     Hiestand  v.  Runs,  46  D.  481. 

Where  a  testator  bequeaths  a  certain  sum 
to  A  to  invest  in  mortgage  securities  or 
bank  stock,  the  interest  to  oe  paid  to  testa- 
tor's mother  for  life,  and  then  to  pass  with 
the  residuum  of  the  estate  to  his  widow  and 
daughter,  and  A  is  also  the  guardian  of  the 
daughter,  on  the  death  of  the  testator's 
mother  the  share  of  that  sum  to  which  the 
daughter  is  entitled  is  held  by  A  as  guar* 
dian,  and  he  must  account  for  it  to  her. 
Stanley's  Appeal,  49  D.  530. 

A  condition  in  a  guardian's  general  bond 
that  he  shall  render  an  account  as  often  as 
required  by  the  court  is  not  broken  by  a 
failure  to  account  after  due  citation  for  that 
purpose,  if  the  ward's  estate  consists  only  of 
real  estate  which  has  been  duly  inventoried, 
although  the  real  estate  has  been  sold  by 
the  guardian  and  he  has  not  accounted  for 
the  proceeds;  for  such  accounting  is  secured 
by  a  special  bond  required  upon  the  sale  of 
real  estate.     Williams  v.  Morton,  61  D.  229. 

37.  Jurisdictional  questions.  —  Equi- 
ty has  jurisdiction  to  compel  a  non-resident 
guardian  and  sureties  to  account  for  a  balance 
due  his  ward.  Pratt  v.  Wright,  67  D.  767; 
Moore  v.  Hood,  70  D.  210. 

Chancery  will  take  jurisdiction  to  compel 
a  guardian  to  account  and  settle  the  affairs 
of  his  trust,  where  it  appears  that  the  probate 
court  in  which  such  guardianship  is  pending 
is  disorganized  by  reason  of  the  disqualifica- 
tion of  the  judge  thereof  to  hold  the  office, 
so  that  no  relief  can  be  had  therein.  Hall 
v.  Hall,  94  D.  703. 
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38.  Settling  the  accounts. — An  in- 
fant cannot  create  an  attorney  nor  make  a 
settlement  with  her  guardian.  Hiestand  v. 
Kune,  46  D.  481. 

Settlements  made  by  a  testamentary  guar- 
dian with  the  county  court  are  prima  facie 
evidence  in  a  suit  in  equity,  where  the  guar- 
dian was  requested,  by  the  will,  to  make 
such  settlements.  Maupin  v.  Dulanp,  30  D. 
699. 

29.  Inventory. — A  guardian  who  has  a 
life  estate  in  property,  but  who  in  his  inven- 
tory returns  it  as  his  ward's,  whose  title  he 
recognises  for  eight  years,  is  regarded  as 
having  surrendered  his  claim  to  the  prop- 
erty, and  the  title  vests  in  the  ward  by 
operation  of  the  statute  of  limitations.  Mage* 
v.  Keegan,  72  D.  123. 

80.  What  art)  proper  charges  and 
credits.  —  A  guardian  is  not  liable  for  the 
work  and  labor  of  the  wards  on  a  bill  filed 
for  a  settlement  ol  the  guardianship  ac- 
counts.   Phillips  v.  Dame,  62  D.  472. 

Evidence  of  the  work  and  labor  of  the  wards 
is  competent,  on  a  bill  for  settlement  of  the 
guardianship  accounts,  to  show  that  the 
credits  claimed  by  the  guardian  for  disburse- 
ments should  not  be  allowed,  they  having 
been  paid  and  discharged  by  such  work  ana 
labor,    lb. 

Where  a  guardian  loans  the  funds  of  his 
wards  to  a  firm  of  which  he  was  a  member, 
and  afterwards  receives  payment  in  confed- 
erate currency,  which  he  invests  in  confed- 
erate bonds,  he  will  not  be  allowed  a  credit 
in  his  account  for  such  sums,  but  will  be 
charged  with  the  full  amount,  with  interest* 
Houston  v.  Deloach,  94  D.  689. 

Whether  a  guardian  who  has  converted 
any  of  the  funds  or  credits  of  his  wards  into 
confederate  currency  should  be  credited  with 
such  sums  depends  upon  the  particular  cir- 
oumstances  of  each  case.    lb. 

81.  Expenditures  for  maintenance 
of  ward.  —  1.  In  general.  —  A  guardian  who 
invites  his  minor  wards  to  live  with  him 
gratuitously  shall  not  be  permitted  to 
charge  them  for  board.  For  clothing  and 
other  necessaries  furnished  them,  he  may  be 
reimbursed.  McDowell  v.  Caldwell,  16  D. 
635. 

A  guardian  should  be  allowed  for  clothing 
his  wards,  although  he  made  no  regular 
charge  for  it;  and  also  for  their  board, 
where,  although  old  enough  to  earn  their 
own  board,  it  is  shown  that  they  were,  for  a 
great  portion  of  the  time,  at  school.  Mau- 
pin v.  Dulany,  30  D.  699. 

An  executor  of  testamentary  guardian 
cannot  be  allowed  anything  for  personal 
services  rendered  by  him  to  hie  wards,  where 
he  made  no  charge  for  such  services;  actual 
expenses,  and  compensation  for  their  board 
and  clothing  only,  can  be  allowed,     lb. 

A  guardian  suffering  his  ward  to  remain  in 
Idleness  after  he  is  old  enough  to  earn  his 


living,  unless  he  is  obtaining  an  educat1***, 
has  not,  it  seems,  any  equitabt*  oNim 
against  such  ward  for  his  support.  CU^-t  r. 
Clark,  35  D.  676. 

The  legal  duty  of  the  ward  is  to  a  a  5;  j  It 
himself  to  the  directions  of  his  guardian.  Arid 
if  he  escapes  from  the  guardian  and  goer  ^v 
live  with  another,  and  then  returns  to  the 
guardian  in  consideration  of  the  latter  a 
promise  to  charge  him  nothing  for  bearo, 
this  promise  is  void  for  want  of  consideration, 
and  he  may  charge  the  ward  for  board 
KeUh  v.  Mike,  77  D.  685. 

A  guardian  or  parent  may  be  reimbursed 
for  necessary  expenses  incurred  in  the  sup- 
port of  a  ward  and  child,  before  any  order 
is  mads  therefor  by  the  court,  and  before 
the  appointment  of  the  guardian.  In  re 
Besondy,  60  R.  679. 

2.  Ibxpenditurte  m  txceee  of  ward's  income. 
— The  income  of  the  estate  in  the  guardian's 
hands  is  the  proper  fund  for  the  support  and 
education  of  the  ward;  if  such  fund  be  in* 
sufficient,  a  court  of  chancery  may  authorise 
the  guardian  to  encroach  upon  the  principal; 
but  without  such  authority  the  guardian  ass 
no  power  so  to  do.  Beeler  v.  Dunn,  75  D. 
761;  Davie  v.  Harhneee,  41  D.  184;  McDowell 
v.  Caldwell,  16  D,  636;  ViUard  v.  Robert,  49 
D.  654;  Barnee  v.  Ward,  57  D.  590. # 

A  guardian  cannot  expend  the  ward's 
money  for  maintenance  without  an  order  of 
the  probate  court,  under  the  Illinois  statute, 
although  in  case  of  strong  necessity  the  court 
of  chancery  may  allow  him  for  indispensable 
expenses  incurred  without  such  order,  even 
though  it  may  be  necessary  to  break  in  on 
theprincipaL    Darie  v.  Harkneee,  41  D.  184. 

Chancery  will  not  allow  for  maintenance 
beyond  income  of  an  infant's  estate  to  one 
who,  as  husband  of  the  mother  of  such  in- 
fant, takes  possession  of  the  whole  estate 
and  appropriates  it  to  his  own  use,  without 
any  appointment  as  guardian  and  without 
rendering  any  account.     lb. 

A  guardian  who  expends  more  than  the 
interest  and  profits  of  the  ward's  estate  with- 
out the  sanction  of  a  chancery  court  is  liable 
for  the  principal  sum  of  the  ward's  estate  at 
ail  events.     Phillips  v.  Davie,  62  D.  472. 

Whether  the  unauthorized  acts  of  a  guar- 
dian in  breaking  into  the  capital  of  the 
ward's  estate  for  the  Utters  support  and 
education,  where  the  interest  of  such  estate 
was  insufficient  for  the  purpose,  will  be  pro- 
tected and  confirmed,  if  the  acts  clearly  ap- 
pear to  have  been  for  the  best  interest  of  the 
ward,  and  such  as  the  court  would  have  au- 
thorized, aware.     Beeler  v.  Dunn,  75  D.  761. 

A  guardian  is  bound  to  provide  for  hi* 
ward  s  maintenance  from  the  income  and  prof- 
its of  the  ward's  estate,  and  if  they  are  in. 
sufficient  for  that  purpose,  he  may  us*  th» 

*  Guardian's  right  to  recover  for  ezpeudituiMH 
In  excess  of  income  of  ward,  see  note.  4a  D.  s~:- 
630. 
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principal,   and  if  it  becomes  necessary  for 

rack    maintenance,  he  may  apply  to  a  proper 

court  for  a  license  to  tell  real  estate  of  the 

ward,  and  apply  the  proceeds  to  the  purposes 

contemplated  by  his  license;  but  he  has  no 

authority  to  make  advances  from  his  own 

means   for    the  maintenance  of   his  ward. 

Preble  v.  Longfellow,  71  D.  227. 
In  cases  of  strong  or  6udden  necessity,  as 

for   maintenance,   medical  attendance,  and 

burial  expenses,  a  guardian  may  encroach  on 

the  capital  of  the  ward's  estate  without  pre- 
vious  authority  from  the  court.     Hobb*  v. 

Harlan,  43  R.  309. 
32.  Reimbursement  for  advances.  — 

A  guardian  will  not  be  allowed  interest  on 

moneys  advanced  beyond  his  ward's  income. 

McDowell  v.  Caldwell,  16  D.  635. 
A  guardian  is  entitled  to  reimbursement 

for  expenditures  incurred  in  prosecuting  a 

elaim  of  his  ward.     lb. 
Costs  incurred  by  a  guardian  in  an  action 

to  determine  the  validity  of  a  deed  affecting 

the  property  in  which  his  ward  has  an  inter- 
est are  to  be  paid  out  of  the  property  of  the 

ward.     Ramsay  v.  Joyce,  37  D.  550. 

83.  When  guardian  is  liablo  for  in- 
terest. —  A  guardian  who  uses  his  ward's 
funds  in  his  own  busiuess,  or  neglects  to  in- 
vest them,  is  chargeable  wi  th  interest  thereon, 
and  it  is  a  reasonable  rule  to  compute  the 
interest  on  the  balances  in  his  hands  at  the 
end  of  every  six  months.  Say  v.  Barnes,  8 
D.  679. 

A  testamentary  guardian  should  not  be 
charged  with  compound  annual  interest  on 
rents  of  land  received  by  him;  he  is  not, 
like  statutory  guardians,  required  to  settle 
annually  with  the  county  court,  but  is  a 
trustee,  and  not  chargeable  with  more  inter- 
est than  he  actually  received,  or  than  a  faith- 
ful and  prudent  fiduciary  ought  to  have 
received.     Afaupin  v.  Dulavy,  30  D.  699. 

A  guardian  is  not  chargeable  with  interest 
for  money  in  his  hands  uuless  he  has  con- 
sented to  take  the  money  at  interest,  or  un- 
less it  has  been  loaned  out  at  interest  under 
the  direction  of  the  court,  or  unless  he  uses 
it  himself.     Coffin  v.  BmmliU,  97  D.  449. 

34.  Adoption  of  guardian's  acts.  — 
The  ward  may  elect,  when  he  attains  his 
majority,  to  adopt  and  confirm  contracts  of 
bis  guardian,  made  without  authority,  in 
and  about  his  estate,  when  they  are  to  his 
advantage,  or  he  may  repudiate  them  if  he 
deem  them  injurious.  SmiUi  v.  Dibrell,  U8 
D.  526. 

When  a  guardian  sells  land  of  his  ward 
without  authority  of  law,  the  ward  may 
elect,  when  he  attains  majority,  to  accept 
the  price  or  reclaim  the  laud,  no  matter 
who  has  become  purchaser.     lb. 

The  receipt'  by  the  wards,  upon  coming  of 
age,  of  the  value  of  their  property  sold  to 
their  guardian  by  himself  or  his  co-trustee, 
is  an  affirmance  of  the  sale  to  him,  and  con- 


stitutes a  valid  and  binding  contract,  if  they 
received  the  money  with  full  knowledge  of 
their  rights.  ScoU  v.  Freeland,  45  D.  310. 

Such  receipt  affirms  the  sale,  but  the  re- 
ception of  his  distributive  share  by  one  who 
has  just  become  of  age  ought  not  to  be  con- 
strued too  strongly  against  him,  nor  operate 
to  his  prejudice,  where  it  is  obvious  he  acted 
without  due  precaution,  and  where  imme- 
diate steps  are  taken  to  correct  the  matter; 
but  several  years  remaining  passive  implies 
acquiescence,     lb. 

The  assent  of  the  ward  to  a  purchase  by  a 
guardian  need  not  be  express,  but  may  be 
implied  from  circumstances,  one  of  the 
strongest  of  which  is  the  failure  to  take  im- 
mediate steps,  on  coming  of  age,  to  have  the 
sale  set  aside,  provided  the  party  knew  it. 
lb. 

Minors  are  bound  by  the  lawful  acts  of 
their  guardians;  and  where  a  guardian  ac- 
cepts the  proceeds  of  an  administrators  sale, 
fairly  maae  for  full  value,  and  approved  by 
the  probate  court,  and  neither  he  nor  his 
ward  takes  any  proceedings  to  revise  or 
reverse  the  judgment  of  the  court,  they 
cannot,  in  a  collateral  action,  question  the 
validity  of  the  sale  or  the  title  of  the  par- 
chaser  in  good  faith.  Dana/  v.  Stricklinge. 
65  D.  179. 

Where  a  ward,  after  majority,  without 
fraud  or  undue  influence,  executes  to  his  late 
guardian  a  receipt  for  the  value  of  property 
obtained  by  him  from  the  guardian  during 
minority,  under  a  voidable  contract,  this  is 
a  ratification,  although  he  was  ignorant  that 
he  might  disaffirm.  Clark  v.  Van  Court,  50 
R.  774. 

85.  The  final  accounting.  —  Where 
the  same  person  is  administrator  and  guar- 
dian of  the  heir,  the  balance,  upon  final  set- 
tlement, shall  be  considered  as  m  the  hands 
of  the  guardian.     Seegar  v.  State,  14  D.  265. 

The  confirmation  of  the  report  of  auditors 
appointed  to  examine  a  guardian's  account 
is  equivalent  to  a  decree  that  the  sum  ascer- 
tained by  the  auditors  was  due  and  payable 
to  the  ward  by  her  guardian,  and  conclusive 
and  unimpeachable  until  reversed  or  modi- 
fied on  appeal.     Com.  v.  Moltz,  51  D.  499. 

36.  Release  by  the  ward. *— A  female 
under  twenty-one  cannot  execute  a  valid  re- 
lease to  her  guardian,  though  the  statute 
provides  that  the  guardianship  ceases  at  six- 
teen, and  that  she  may  then  receive  her  es- 
tate from  her  guardian.  Fridge  v.  Stale,  20 
D.  463. 

A  verbal  discharge  of  his  guardian  by  a 
ward  just  arrived  of  age,  where  there  has 
been  no  accounting  between  the  parties,  and 
where  misrepresentations  of  the  guardian 
have  induced  the  ward  to  believe  that  no 
funds  belonging  to  the  latter  have  been  re- 
tained by  the  former,  will  not  bar  a  gubse- 

*  Settlements  between  guardiau  and  ward,  on 
the  latter's  coming  of  age,  see  norn,  il  K.  728-730, 
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quent  bill  for  an  account.  Johnson  v.  Johnson, 
29D.  72. 

A  regular  release,  under  such  circum- 
stances, would  not  be  supported,     lb. 

A  release  stands  on  the  same  footing  as  a 
gift  or  voluntary  conveyance  to  the  guardian. 
Ferguson  ▼.  Lowety,  25  R.  718. 

37.  Opening  and  reviewing  settle- 
ments. —  A  ward's  release,  executed  within 
four  months  after  attaining  majority,  and  be- 
fore confirmation,  by  the  court,  of  the  guar- 
lian'g  account,  is  no  bar  to  a  bill  of  review  to 
open  the  account,  and  charge  the  execntors 
of  the  guardian  with  an  item  omitted  there- 
from. Stanley's  Appeal,  49 1).  63Q>  S.V.,Say 
v.  Barnes,  8  D.  679.  But  where  parties, 
though  standing  in  confidential  relations, 
have,  without  litigation,  voluntarily  adjusted 
controversies  growing  out  of  the  late  civil 
war,  the  courts,  in  the  absence  of  all  traces 
of  actual  fraud,  should  be  slow  to  disturb 
the  settlement,  especially  where  it  is  not 
productive  of  legal  injury  to  the  ward.  So 
held,  in  a  case  where  a  guardian,  in  good 
faith  and  with  reasonable  diligence,  had  re- 
ceived confederate  treasury  notes  in  the 
course  of  his  guardianship,  which  became 
worthless  by  the  result  of  tne  civil  war,  and 
the  ward,  after  employing  counsel,  citing  the 
guardian  to  account,  and  objecting  to  such 
investments,  finally,  two  years  after  coming 
of  age,  formally  released  him  from  all  liabil- 
ity on  account  of  his  guardianship.  Fergu- 
son v.  Lowery,  25  R.  718. 

The  settlement  of  a  guardian's  account 
cannot  be  impeached  after  an  acquiescence 
of  seventeen  years.  Chorpenmngs  Appeal, 
72  D.  789. 

Acquiescence  by  a  ward,  for  four  years 
after  majority,  in  a  settlement  made  by  him 
with  his  gnardian,  precludes  him  from  im- 
peaching it  for  fraud  as  against  the  surety, 
although  the  guardian  was  insolvent.  Aaron 
v.  Mendel,  39  R.  248. 

Where  a  guardian  credits  his  ward's  estate 
•with  the  entire  rents  and  profits  of  lands  in 
which  his  wife  has  a  dower  right  by  reason 
of  a  former  marriage,  he  will  not,  in  a  sub- 
sequent suit  by  one  of  the  wards  and  her 
husband  to  reopen  the  guardianship  account, 
be  allowed  to  claim  the  one  third  on  such 
rents  and  profits  so  credited.  Let  v.  Stuart, 
21  D.  599. 

Annual  accounts  of  guardians  are  final 
and  conclusive  against  them  in  the  court 
where  rendered,  and  can  only  be  set  aside 
by  due  course  of  procedure.  Inaccuracies 
in  such  accounts  arising  from  sheer  inad- 
vertence or  oversight,  or  from  palpable  mis- 
take or  miscalculation,  may,  in  proper  cases, 
be  corrected  in  the  court  where  returned. 
Coffin  v.  BramtiU,  97  D.  449. 

Where  a  guardian  in  his  final  or  annual 
account  states  a  balance  against  himself  in 
dollars  and  cents,  he  cannot  impeach  it  by 
showing  that  the  balance  was  money  col- 
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looted  in  the  depreciated  issues  of  broken  or 
suspended  banks  or  confederate  money,  or 
invested  in  confederate  bonds.    76. 

A  guardian  who,  in  making  his  final  report 
on  resignation  of  his  trust,  represents  that  an 
uncollected  note,  taken  for  a  loan  of  his 
ward's  money,  is  of  its  full  face  value,  con- 
cealing the  fact  that  the  maker  has  become 
insolvent,  is  guilty  of  fraud.  Blaster  v. 
v.  Favorite,  57  R.  106. 

88.  Setting  aside  releases.  —The  con- 
sideration  of  a  release  under  seal  given  by 
a  ward  to  his  guardian  will  be  inquired  into 
in  a  court  of  equity,  and  the  guardian  will 
be  restrained  from  defending  under  it  in 
an  action  at  law  for  an  accounting,  where  it 
was  obtained  by  fraud.  Barnes  v.  Ward,  67 
D.  590. 

A  release  executed  by  an  infant  to  her 
guardian,  on  receiving  his  promissory  note 
for  the  amount  in  his  hands,  is  clearly  preju- 
dicial to  the  infant,  and  therefore  void,  be- 
cause the  note  is  a  slighter  security  than  the 
guardian's  bond.    Fridge  ▼.  State,  20  D.  403. 

89.  or  conveyances  to  guar- 
dian. —  Conveyances  by  wards  to  guar- 
dians, soon  after  the  termination  of  the 
wardship,  or  at  or  before  the  time  of  set- 
tling the  accounts  and  delivering  np  the 
estate,  will  be  set  aside,  as  against  pnblio 
policy,  without  any  proof  of  actual  fraud, 
and  especially  where  there  are  circumstances 
of  postive  fraud.  Waller  v.  Armistead,  21 
D.  594. 

There  Is  no  distinction,  in  this  respect, 
between  acquittances  or  releases  and  gifts 
or  gratuities.    lb* 

Such  conveyances  may  be  set  aside  by  a 
female  ward  after  she  is  released  from  the 
disability  of  coverture,  notwithstanding  the 
lapse  of  time.     Ik 

40.  Commissions. — A  guardian  obliged 
to  disburse  money  from  time  to  time  may 
charge  a  reasonable  sum  for  those  services, 
according  to  their  amount  and  character. 
KnoioUon  v.  Bradley,  43  D.  609. 

41.  Bight  to  proceed  upon  the  bond. 
—  Suit  may  be  instituted  on  a  guardian's 
bond  before  the  infant  attains  his  majority, 
because  the  state  is  the  legal  plaintiff,  and 
the  infant  is  merely  the  cestui  que  nee. 
Fridge  v.  State,  20  D.  463. 

Omission  by  a  guardian  to  give  a  special 
bond  required  upon  sale  of  the  ward's  realty 
is  no  breach  of  the  guardian's  general  bond. 
Williams  v.  Motion,  61  D.  229. 

The  right  of  action  on  a  guardian's  bond 
does  not  arise  in  favor  of  a  corporation  who 

Eays  to  a  ward  the  value  of  stock  owned  by 
im,  and  illegally  transferred  by  the  guardian, 
such  payment  being  made  under  condition 
that  the  ward  should  institute  suit  on  the 
bond  and  have  the  action  entered  for  the  use 
and  prosecuted  for  the  benefit  of  the  corpo- 
ration. The  latter  is  entitled  to  maintain  an 
I  action  against  the  guardian  to  recover  the 


GUARDIAN  AND  WARD,  IIL 


1*1 


9mr  todex  to  Hetes  la 


Decisions  and  Amerkan  Report*,  see  Volume  I* 


price  pe,id  him  for  the  stock.  State  v.  Bishop, 
67  D.  608. 

Where  a  guardian  illegally  sella  and  trans- 
fers the  property  of  his  ward  contrary  to 
law,  without  previous  order  of  court,  and 
converts  the  proceeds  to  his  own  use,  it  is  no 
answer  to  an  action  on  his  hood  bv  the  ward 
that  under  the  law  the  sale  itself  is  void,  and 
passed  no  title  to  the  purchaser.     lb. 

A  guardian's  bond  made  payable  to  the 
county,  instead  of  to  the  parties  interested, 
is  not  thereby  vitiated,  under  the  Iowa  stat- 
utes, but  inures  to  the  benefit  of  the  latter; 
and  emit  may  be  brought  thereon  in  the  name 
of  any  one  thus  secured  who  has  sustained 
any  injury  by  a  breach  thereof.  Nor  will 
the  fact  that  the  bond  is  thus  made  payable, 
or  the  failure  of  the  county  judge  to  enter  its 
approval  of  record,  invalidate  the  title  de- 
rived from  the  guardian's  sale.  Such  defects 
are  not  jurisdictional.  Pursley  v.  Hayes,  92 
D.  350. 

42.  Jurisdiction  of  suits  upon  bond. 
—  Where  the  statutes  of  the  state  provide 
a  remedy  upon  a  guardian's  and  other  trus- 
tee bonds,  to  give  equity  jurisdiction  of 
such,  a  special  case  mast  be  made  by  the 
bQL  An  allegation  that  the  guardian  is  a 
non-resident,  or  that  before  leaving  the  state 
he  gave  a  large  sum  of  money  to  his  sureties 
to  indemnify  them,  where  the  bill  does  not 
seek  to  pursue  said  sum  as  a  trust  fund,  is 
insufficient  Osbom  v.  Harris  County,  63  D. 
230. 

An  action  cannot  be  maintained  in  the 
courts  of  Vermont  on  a  bond  executed  to  a 
judge  of  probate  in  New  Hampshire,  to  se- 
cure the  proper  discharge  of  the  duties  of  a 
guardian,  the  duties  imposed  by  the  guar- 
dian's appointment,  the  obligation  created  by 
the  bond,  and  the  rights  and  remedies  under 
it,  being  all  prescribed  by  the  statute  of 
New  Hampshire.  Judge  of  Probate  etc  v. 
HVMrd,  8  R.  396. 

48.  Bights  of  the  sureties.  —  The 
surety  on  a  guardian's  bond  is  not  obliged 
to  plead  the  statute  of  limitations  in  an  ac- 
tion against  him  by  the  ward,  and  that  he 
did  not  is  no  defense  to  his  co-surety  in  a 
suit  for  contribution.  Jones  v.  Blanton,  61 
D.  415. 

Sureties  of  a  guardian  who  has  transferred 
bis  ward's  property  in  payment  of  his  own 
debt  and  afterwards  become  insolvent, 
having  been  obliged  to  pay  the  ward  the 
amount  of  his  estate  in  the  guardian's  hands, 
cannot  recover  agaiust  the  innocent  trans- 
feree when  they  have  permitted  the  guardian 
to  retain  the  ward's  estate  without  question 
for  fifteen  years,  and  for  eiffht  years  after 
the  ward's  coming  of  age,  without  seeking  to 
compel  the  guardian  to  pay  over  to  the  ward 
his  estate,  although  during  this  time  he  was 
solvent,  and  able  to  perform  the  duties  of 
his  trust  Hunter  v.  Lawrence,  62  D.  640. 
The  respective  rights  of  sureties  upon  a 


guardian's  bond  may  be  adjusted  at  law 
under  the  Georgia  act  of  1826,  allowing 
sureties  to  come  in  and  make  special  defense 
at  the  trial  and  have  a  special  verdict  en- 
tered up  fixing  their  respective  rights  and 
responsibilities,  and  consequently  a  resort  to 
equity  'or  that  purpose  is  unnecessary. 
Osbom  v.  Harris  County,  63  D.  230. 

44.  Their  liability.  —  The  surety  on  a 
guardian's  bond  is  liable,  upon  the  default  of 
his  Drincipsl,  to  the  extent  of  the  penalty  of 
the  bond  as  respects  defaults  concerning  not 
only  the  estate  of  the  minor  as  it  was  at  the 
time  of  the  appointment,  but  also  as  to  that 
subsequently  acquired.  Johnson  v.  Johnson, 
29  D.  72;  McDowell  v.  Caldwell,  16  D.  635. 

A  recital  in  a  guardian's  bond  of  the  fact 
that  he  is  such  guardian  is  binding  both 
upon  himself  and  upon  his  surety  in  an  ac- 
tion on  the  bond.  Fridge  v.  State,  20  D. 
463. 

The  sureties  upon  the  bond  of  a  guardian 
are  responsible  to  the  administrator  for 
money  which,  if  paid  to  the  wards,  would 
have  to  be  returned  by  them  to  the  admin* 
istrator  to  pay  debts  of  the  deceased.  The 
liability  of  the  sureties  is  not  increased  by 
making  them  thus  directly  responsible  to  the 
administrator,  who,  for  the  benefit  of  credi- 
tors, is  entitled  to  an  equitable  substitution 
to  the  right  of  the  wards  in  money  in  the 
hands  of  the  guardian,  Wilson  v.  Soper,  56 
D.  673. 

The  sureties  of  a  guardian  are  not  liable 
for  work  and  labor  done  by  the  wards  for 
the  guardian.     P/UIUpe  v.  Davis.  62  D.  472. 

The   giving   of  a   second    bond    by  the 

Saardian  does  not  release  his  sureties  on  the 
rst  bond.  Jones  v.  Blanton,  51  D.  415;  but 
all  the  sureties  on  both  bonds  are  liable  for 
the  whole  amount.  Hutchcrafi  v.  Shrout,  16 
D.  100;  yet  where  the  several  bonds  differ 
in  amount,  the  liabilities  of  the  sureties  are 
not  equal,  but  in  proportion  to  the  penalties 
of  the  different  bonds.  Jones  v.  Blanton,  61 
D.  415;  Jones  v.  Hays,  44  D.  78. 

The  liability  of  the  sureties  of  a  guardian 
continues  through  the  term,  and  can  be  re- 
lieved only  by  the  removal  of  the  guardian, 
or  getting  counter-securities  from  him  by 
way  of  indemnity.     Jones  v.  Hay*,  44  D.  78. 

45.  Parties  to  suits  on  bond.  —  In  a 
suit  by  a  ward  against  his  guardian  and 
securities,  all  the  sureties  who  are  living, 
and  the  representatives  of  those  who  are 
dead,  must  l>e  made  parties.  Hutclicra/l  v. 
Shrovt,  15  D.  100. 

A  guardian  aud  his  sureties  may  be  joined 
as  defendants  in  an  action  by  the  ward  for 
an  accounting,  and  two  or  more  wards  may 
join  as  plaintiffs  in  such  an  action.     Ik, 

46.  The  amount  recoverable.  —  The 
measure  of  damages  against  a  guardian 
in  an  action  on  hu  bond  by  the  ward,  for 
the  illegal  disposition  of  the  latter's  property 
by  the  guardian  without  order  of  court,  and 
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a  conversion  of  the  proceeds  to  his  own  use, 
is  the  value  of  the  property  illegally  con- 
verted, if  nothing  else  appears  in  proof.  State 
v.  Bishop,  67  D.  608. 

Where  the  ward  has  recovered  from  a 
corporation  the  value  of  stock  owned  by  him, 
ana  illegally  transferred  by  his  guardian,  the 
measure  of  damages  in  a  suit  on  the  latter 's 
bond  is  the  loss  actually  Buffered  by  the  ward 
from  the  breach  of  the  bond.     lb. 

47.  Ward's  right  of  action  against 
guardian.  —  A  ward  may  elect  to  consider 
an  illegal  sale  made  by  his  guardian  as  a  con- 
version of  the  property  sold,  and  may  recover 
the  price,  with  interest.  Chesneau  v.  Oirod, 
14  D.  204. 

Where  an  executor  is  appointed  guardian 
of  heirs  to  whom  a  debt  from  the  estate  is  due, 
the  latter  cannot*  maintain  any  suit  to  com- 
pel the  executor  to  pay  it  over,  as  the  obli- 
gation of  paying  and  the  duty  of  receiving 
are  in  the  same  person;  but  as  no  suit  can  be 
brought,  the  law  will,  eo  instanti  the  money 
becomes  payable,  transfer  it  from  one  char- 
acter to  the  other.  State  v.  Hearst,  51  D. 
167. 

The  ward  may  set  off,  in  debt  on  a  refund- 
ing bond  to  the  guardian,  a  share  of  rent  re- 
ceived by  such  guardian  on  lands  without 
the  state  belonging  to  the  ward  and  others 
as  co-tenants.     Smith  v.  Wiley,  58  D.  262. 

Assumpsit  is  not  maintainable  by  ward 
against  guardian  or  quasi  guardian,  the 
parent,  the  remedy  being  properly  by  action 
of  account  or  bill  in  eauity,  in  which  the 
equities  between  the  parties  may  be  adjusted 
and  rightfully  settled.  Linton  v.  Walker,  71 
D.  105. 

A  female  minor  eleven  years  old  resided 
with  her  guardian.  Her  parents  were  living, 
and  she  went  from  his  house  to  theirs  on  a 
very  cold  day,  and,  not  being  furnished  by 
him  with  sufficient  clothing,  was  badly 
frozen.  Held,  that  he  was  liable  to  her 
in  damages,  although  her  act  was  by  the 
parents*  direction  and  without  his  knowl- 
edge.    Nelson  v.  Johan'sen,  53  R.  806. 

48. against  third  persona  deal- 
ing with  guardian.  —  1.  In  general  — In- 
fant wards  may  affirm  or  disaffirm  a  transfer 
by  the  guardian  of  an  obligation  due  them, 
on  arriving  at  age,  and  may  pursue  the  trust 
fund.     Carpenter  v.  McBrkU,  52  D.  379. 

A  ward  may  file  a  bill  in  equity  to  recover 
such  part  of  his  estate  as  he  can  trace,  with- 
out instituting  any  proceedings  at  law,  where 
the  estate  of  his  guardian  is  insolvent  and 
his  sureties  irresponsible.  Hill  v.  MdnUre, 
75  D.  229. 

A  person  receiving  property  of  the  ward 
from  the  guardian  will  be  deemed  a  trustee 
for  the  amount,  if  he  took  with  notice  of  the 
trust.  Hill  v.  Alclntire,  75  D.  229.  S.  P., 
McDnjjU  v.  Afclntyrc.  32  R.  500. 

Where  the  guardian  illegally  transfers 
corporate  stock  standing  in  the  name  of  the 


ward  without  order  of  court,  and  couverts 
the  proceeds  to  his  own  use,  the  ward  is  not 
confined  to  his  action  on  the  guardians 
bond,  but  has  the  cumulative  remedy  against 
the  corporation.  He  may  repudiate  the 
transfer  as  void,  and  recover  the  stock. 
State  v.  Bishop,  87  D.  608. 

Minor  heirs  are  not  estopped  from  assert- 
ing title  to  lands  of  their  ancestor,  sold  by 
an  administrator  under  a  void  order,  by  the 
mere  fact  that  their  guardian  received  a  por- 
tion of  the  proceeds  of  the  sale  and  applied 
it  to  their  use,  where  it  is  apparent  trom 
their  nonage,  ignorance,  and  position  that 
they  knew  nothing  of  the  proceedings  of  the 
administrator  on  the  estate,  and  their  guar- 
dian never  made  any  settlement  with  them 
of  his  trust,  by  which  they  could  know  the 
true  state  of  the  facts.  Schneli  v.  Chicago,  87 
D.  304. 

Cutting  trees  on  an  infant  s  land  by  the 
guardian  s  permission  is  not  a  trespass,  and 
the  ward  cannot  maintain  an  action  there- 
for, even  after  the  guardianship  has  termi- 
nated, but  must  look  to  his  guardian  for 
compensation.     Truss  v.  Old,  18  D.  748. 

Trees  cut  on  land  held  temporarily  by 
another  become  personal  property,  and  be- 
long to  the  owner  of  the  inheritence,  and  he 
may  bring  trover  for  their  removal.     lb. 

The  guardian  may  sell  trees  cut  or  thrown 
down  on  his  ward  s  land,  and  if  any  wrong 
is  done  he  must  compensate  the  ward,  who 
cannot  bring  trover  against  the  purchaser. 

lb. 

2.  Bights  of  bona  fide  purchasers.  —  One 
who  receives  from  a  guardian,  in  payment 
of  a  debt,  the  ward's  property,  bona  fide,  for 
value,  without  actual  or  constructive  notice 
that  the  property  does  not  belong  to  the 
guardian,  is  not  liable  to  the  ward.  Hunter 
T.  Lawrence,  62  D.  640. 

A  bona  fide  purchaser  from  the  guardian 
has  a  right  to  presume  that  he  acts  for  the 
benefit  of  the  ward,  and  is  not  obliged  to 
see  to  the  application  of  the  money  paid. 
And  the  court  will  not  follow  the  assets  in 
the  hands  of  a  purchaser,  unless  he  knew, 
or  had  sufficient  information  at  the  time, 
that  the  guardian  contemplated  a  breach  of 
trust,  and  intended  to  misapply  the  money, 
or  was  in  fact,  by  the  very  transaction,  ap- 
plying it  to  his  own  private  purposes.  Field 
v.  SchkffeUn,  11  D.  441. 

Equity  would  seem  to  dictate,  if  the  ward 
is  to  recover  her  land,  which  was  sold  at 
guardian's  sale,  and  long  afterwards  passed 
to  an  innocent  purchaser  without  nonce  of 
her  claim,  that  she  should  be  required  to 
refund  the  purchase-money  and  interest, 
and  pay  for  toe  improvements  made  upon  it 
in  good  faith.  The  duty  of  compensation  in 
such  cases,  at  least  to  the  extent  of  the  per- 
manent increase  of  value  by  improvements, 
is  alone  founded  upon  the  constructive  fraud, 
or  gross  negligence,  or  delusive  confidence 
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held  oat  by  the  owner.     Penn  v.  Heisey,  68 
D.  597. 

The  guardian  of  L.,  an  insane  person, 
pledged  negotiable  bonds  belonging  to  his 
ward  as  collateral  security  for  his  own  debt, 
representing  that  they  were  his  own.  The 
boads,  however,  were  indorsed  with  an  as- 
signment by  a  former  holder  to  L.  Held, 
that  the  transferee  was  put  upon  inquiry, 
and  subject  to  equities.  Langaon  v.  Baxter 
Nat.  Bank,  52  R.  113. 

49.  Personal  liabilities  of  the  ward. 
—An  action  for  money  had  and  received 
may  be  maintained  by  a  former  guardian 
against  his  ward,  where  the  former  sold  the 
land  of  the  latter,  but  the  sale  was  subse- 
quently set  aside  as  void,  in  an  action  by 
the  ward,  although  the  guardian  had  ac- 
counted for  the  proceeds  of  snob  sale  and 
had  his  account  settled  by  a  decree  of  the 
probate  court.  Burleigh  v.  Bennett,  31  D.  213. 

A  guardian  cannot  maintain  an  action 
against  his  ward  after  the  latter  arrives  at 
fall  age,  to  recover  advances  made  for  the 
ward's  maintenance  during  minority,  nor 
for  a  balance  due  him  on  his  guardianship 
account,  as  adjusted  and  allowed  by  the 
probate  court  Preble  v.  Longfellow,  77  D. 
227. 

A  guardian  cannot  recover  of  his  ward, 
during  the  guardianship,  for  necessaries  fur- 
nished by  him,  although  he  has  no  property 
of  the  ward  in  his  possession.  McLane  v. 
Cumm,  43  R.  535. 

A  father  devised  real  and  personal  estate 
to  his  son,  whom  he  made  sole  executor, 
and  directed  him  to  make  certain  annual 
payments  to  bis  mother .  for  life;  and  the 
son,  after  assuming  the  trust  and  entering 
into  possession,  made  the  payments  regu- 
larly until  he  died,  leaving  minor  heirs,  who 
took  possession  by  their  guardian.  Held, 
that  they  were  not  liable  in  assumpsit  dur- 
ing their  minority  for  payment*  falling  due 
after  their  father  s  decease.  Haskell  v.  Has- 
bdl,  11  D.  54. 

GUEST. 

Who  is,  and  rights  of,  see  Inns  and  Inn- 
keepers, 4,  5. 
Negligence  of,  when  excuses  innkeeper,  see 

I*XS  AND  INNKEEPERS,  12. 

HABEAS  CORPUS. 

pncUides  the  jurisdiction,  and  procedure  of 
courts  upon  the  writ  of  habeas  corpus  sued  out 
to  deliver  persons  from  unlawful  Imprisonment 
or  other  restraint.  Including  the  use  of  the  writ 
iu  cases  Involving  the  right  to  the  custody  of 
children.  J 

In  cases  of  contempt,  see  Contempt,  20. 
Review  of  extradition  proceedings  on,  see 
Extradition,  18. 

1.  Jurisdiction,  and  use  of  the  writ, 
generally. — The  writ  of  habeas  corpus  is 
like  the  writ  of  error,  which  the  court  or 
judge  is  bound  to  allow  if  there  be  reason  to 


suppose  that  an  error  has  been  committed, 
and  equally  bound  to  refuse  if  it  be  clear 
that  the  judgment  must  be  affirmed  But  it 
is  not  a  writ  of  error.  Williamson's  Case,  67 
D.  374. 

The  allowance  of  habeas  corpus  by  court  or 
judge  is  a  judicial  act,  and  not  a  ministerial 
one.  This  is  true  both  at  common  law  and 
under  statutes  imposing  a  penalty  for  refusal 
of  the  writ.    76. 

Habeas  corpus  cannot  be  need  to  revisw 
errors  and  irregularities  in  proceedings  re- 
sulting in  conviction  and  sentence.  A  writ 
of  error  is  the  proper  remedy.  Ez  parte 
Shaw,  70  D.  55. 

Habeas  corpus  cannot  be  used  to  attack  the 
judgment  of  a  court  possessing  general  juris- 
diction in  criminal  eases.     lb. 

A  sentence  for  a  shorter  term  than  the 
period  required  by  law  is  erroneous,  not 
void,  and  cannot  be  attacked  en  habeas  cor- 
pus,   lb* 

To  use  a  habeas  corpus  as  a  writ  of  error  in 
annulling  sentences  u  an  abuse  which  cannot 
be  too  soon  corrected.    lb. 

A  slave  cannot  be  restored  to  his  master  on 
habeas  corpus.  No  court  is  justified  in  issuing 
the  writ  tor  such  a  purpose.  It  was  intended 
to  secure  the  liberty  of  the  subject,  not  to 
try  the  rights  of  property.  For  the  same 
reason  the  possession  of  an  apprentice,  as 
such,  cannot,  as  a  general  rule,  be  recovered 
on  habeas  corpus.  Williamson's  Case,  67  D. 
374;  Lea  v.  White,  67  D.  599. 

2.  Conflicting  jurisdiction  of  federal 
and  state  courts.* — A  state  court  may, 
on  habeas  corpus,  inquire  into  the  validity  of 
any  detention  of  liberty  which  it  is  attempted 
to  justify  under  pretense  of  authority  de- 
rived from  the  United  States.  Thus  it  may 
pass  upon  the  validity  of  an  enlistment,  and 
its  sufficiency  to  justify  the  detention  of  a 
petitioner  as  a  soldier.  State  v.  Dimick,  37 
D.  197;  In  re  Tarble,  3  R.  85. 

A  minor  under  the  age  of  eighteen  en- 
listed, declaring'  himself  over  eighteen  years 
of  age,  but  not  swearing  to  the  statement, 
and  subsequently  escaped,  and  was  arrested 
as  a  deserter.  On  petition  of  his  father,  a 
writ  of  habeas  corpus  was  issued  from  a 
state  court,  and  the  prisoner  discharged. 
Held,  that  the  state  court  had  jurisdiction. 
In  re  Tarble,  3  R.  85. 

3.  Power  to  issue  the  writ,  gener- 
ally, t — The  court  of  chancery  has  power  to 
errant  a  writ  of  habeas  corpus,  by  the  common 
law,  independently  of  the  statute,  and  in 
granting  such  writ  the  chancellor  does  not 
act  as  a  commissioner  of  the  supreme  court; 
hence  the  writ  is  to  be  sealed  with  the  seal 
of  the  court  of  chancery.  Mercein  v.  People, 
35  D.  653. 

*  Authority  of  state  court  upon  habeas  corpus, 
see  note.  87  D.  200-203. 

t  Right  of  the  court  to  refuse  the  writ,  ses 
note,  ti#  D.  896-398. 
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4.  how  far  under  legislative  con- 
trol. —  The  writ  of  habeas  corpus,  as  it  was 
known  and  used  at  common  law,  cannot  be 
abrogated,  or  its  efficiency  curtailed  by  legis- 
lative action.     Tweed  v.  Liscomb,  19  R.  211. 

A  statute  excluded  from  the  benefit  of 
kabeas  corpus  persona  "committed  or  de- 
tained by  virtue  of  the  final  judgment  or 
decrees  of  any  competent  tribunal. '  Held, 
that  to  debar  an  applicant  from  the  benefit 
of  the  writ,  the  Judgment  or  decree  must 
have  been  given  by  a  court  having  jurisdic- 
tion to  render  such  judgment.  If  there  was 
no  legal  power  to  render  the  judgment  or 
decree,  there  was  no  competent  court,  and 
consequently  no  judgment  or  process,     lb. 

5.  upon  what  grounds  issued,  gen- 
erally. —  Habeas  corpus  is  a  remedy  for 
every  illegal  imprisonment.  Com.  v.  techy, 
26  D.  37. 

Imprisonment  is  not  illegal  if  the  process 
under  which  it  occurs  is  a  justification  to  the 
officer,    lb. 

Irregularity  of  an  arrest  upon  a  ca.  sou 
from  the  common  pleas  after  it  has  been 
superseded  by  a  writ  of  error  will  not  war- 
rant a  discharge  on  kabeas  corpus  by  the  su- 
preme court.    lb. 

Habeas  corpus  will  not  lie  to  discharge  a 
party  imprisoned  under  ca,  so.,  upon  the 
mere  ground  that  he  was  not  sued  by  his 
right  name.     Hammond  v.  People,  83  D.  286. 

6.  Decisions  under  one  writ  no  bar 
to  issuing  of  another.  —  Proceedings  in 
habeas  corpus  cannot  be  stayed  until  costs  of 
a  prior  proceeding  have  been  paid.  People 
v.  Mercein,  38  D.  644. 

The  estoppel  arising  from  an  adjudication 
on  habeas  corpus  continues  only  while  the 
circumstances  remain  the  same.  On  a  sec- 
ond application,  petitioner  may  ahow  that 
since  the  former  adjudication  the  reasons 
upon  which  he  was  denied  the  custody  of  his 
child  have  ceased.     lb. 

7.  Issuing  the  writ  in  criminal  cases. 
—The  writ  will  be  granted  upon  a  prima 
facie  case  showing  that  the  petitioner  is  en- 
titled to  discharge  or  bail.  It  issues  upon 
probable  cause  for  discharge.  Williamson's 
Case,  67  D.  374. 

The  writ  will  be  denied  when  it  appears 
upon  the  petition  that  the  applicant  is 
legally  confined,  and  must  therefore  be  re- 
manded,   lb. 

The  writ  will  be  denied  to  one  who  admits 
that  he  is  in  legal  custody  for  an  offense  not 
bailable,  such  as  contempt,  etc.     lb. 

The  judgment  and  proceedings  of  another 
competent  court  cannot  be  revised  upon 
habeas  corpus.  After  conviction  by  a  court 
having  jurisdiction,  though  the  conviction 
may  be  irregular  or  erroneous,  the  party  is 
not  entitled  to  this  writ  His  remedy  is  by 
appeal.     Piatt  v.  Harrison,  71  D.  389. 

Provisions  of  the  code  permitting  decisions 
•f  committing  magistrates  to  be  reviewed 


upon  habeas  corpus  refer  only  to  preliminary 
examinations,  and  not  to  convictions  by  such 
magistrates.     lb. 

The  judgment  of  a  magistrate  is  as  final 
and  conclusive  as  that  of  a  court  of  general 
jurisdiction,  and  it  is  no  more  allowable  to 
revise  the  one  than  the  other  upon  this  writ. 
lb. 

A  prisoner  who  has  been  convicted  under 
a  city  ordinance  cannot  claim  his  discharge 
upon  habeas  corpus  upon  the  ground  that  the 
ordinance  under  which  he  was  convicted  was 
invalid.  The  most  he  can  claim  is,  that  the 
convicting  magistrate  erred  in  holding  it 
valid,  and  his  remedy  is  by  appeal.     lb. 

A  sentence  void  for  want  of  jurisdiction 
over  the  offense  may  be  assailed  on  habeas 
corpus,  and  the  relator  discharged.  Jb  parts 
Shaw,  70  D.  65. 

Questions  of  doubtful  jurisdiction  should 
be  solved  by  writ  of  error,  and  not  by 
habeas  corpus,    lb. 

A  sentence  for  an  indefinite  time,  even  If 
erroneous,  cannot  be  revised  on  habeas  cor* 
pus.  This  writ  was  not  intended  to  provide 
a  remedy  against  the  unjust  judgments  or 
sentences  of  the  higher  courts;  and  when  it 
is  asked  for  such  a  purpose,  it  ought  to  bo 
refused;  unless,  possibly,  when  it  is  asked 
from  a  court  that  may  officially  revise  and 
correct  the  proceedings.  Williamson's  Cues, 
67  D.  374. 

8.  in  cases  involving  custody  of 

children. — The  writ  is  sometimes  used  to 
obtain  the  custody  of  ohiidren,  but  in  such 
cases  it  proceeds  upon  the  principle  that  the) 
children  are  restrained  of  their  liberty  who 
are  in  a  custody  disapproved  by  their  lawful 
guardians.    lb. 

One  may  be  made  a  party  to  a  habeas  cor- 
pus, if  the  child  sought  by  the  writ  is  de- 
tained at  the  house  of  such  party  with  his 
countenance  and  consent.  People  v.  Merceks 
38  D.  644. 

The  parent  may  apply  for  the  writ  when 
his  child  is  improperly  detained.  The  Utter 
need  not  join  in  tne  application,     lb. 

A  child  seven  or  eight  years  of  age  was  in 
charge  of  his  brothers,  who  were  acrobats, 
and  appeared  at  their  exhibitions  and  per* 
formed  acrobatic  feats.  This  he  did  will- 
ingly, and  he  was  anxious  to  continue  with 
them.  Medical  witnesses  differed  as  to  the 
effect  of  this  performance  upon  his  physical 
system.  He  expressed  a  preference  to  re- 
main with  his  brothers,  who  had  cared  for 
and  treated  him  kindly.  There  was  no  evi- 
dence that  he  was  restrained  of  his  liberty. 
A  stranger,  as  next  friend,  sued  out  a  habeas 
corpus.  Held,  that  the  writ  would  not  lie. 
In  re  Poole,  29  R.  628. 

9.  What  questions  may  be  consid- 
ered, generally.*  — A  discharge  on  habeas 

*8ee  an  exhaustive  note  on  the  extent  to  which 
a  court  may  go  behind  Judgment  or  pi 
Attest  corpus,  *  ft.  *M*. 
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oeedings  are  otherwise   regular.    Sheehan* 
Cast,  23  R.  374. 

10.  Conduct  of  the  hearing,  evi- 
dance,  etc— The  return  of  a  habeas  cor- 
pus into  the  supreme  court  in  term  time 
rests  in  discretion  of  the  judge  who  allowed 
the  same;  and  the  regular  business  of  that 
court  will  not  be  put  aside  to  hear  such  ro- 
turns  where  the  indicia!  system  will  permit 
them  to  be  heard  in  other  courts  with  less 
delay  and  inconvenience.  Ex  parU  Shaw, 
70  D.  56. 

The  state  having  adopted  the  English 
habeas  corpus  act,  in  substance,  the  adoption 
of  ths  practice  under  the  act,  as  settled  in 
the  English  courts,  is  supposed  to  have  been 
also  intended  by  the  legislature.  Hammond 
v.  People,  83  D.  286. 

Upon  habeas  corpus,  the  oourt  trying  the 
case  is  judge  of  the  law  and  the  facts.  Eb§ 
parte  Mosby,  98  D.  547. 

The  accused  has  a  right  to  offer  evidence 
on  habeas  corpus  touching  his  guilt,  when 
he  is  in  custody  on  a  warrant  of  commit- 
ment, after  preliminary  examination  and 
before  indictment  Ex  parte  Mahone,  68  D. 
111. 

A  person  imprisoned  by  order  of  the  house 
of  representatives  of  a  state  cannot  give  in 
evidence,  on  habeas  corpus,  a  request  to  the 
speaker  of  the  house,  before  commitment,  for 
leave  to  be  heard  at  the  bar  of  the  house,  and 
the  refusal  of  the  speaker.  Bumham  v. 
JHorrissey,  74  D.  676. 

11.  When  a  discharge  is  proper. —  A 
prisoner  may  be  released  on  habeas  corpus, 
where  it  appears  on  the  face  of  the  proceed* 
ings  that  the  magistrate  had  no  jurisdiction, 
or  that  the  conviction  was  under  an  uncon- 
stitutional statute.  Fislter  v.  McGirr,  61  D. 
381. 

18.  When  a  remand  is  proper.  —  A 
prisoner  committed  on  final  process  will  not 
be  discharged  on  liabea*  corpus,  by  reason  of 
defects  in  the  judgment,  unless  the  judgment 
is  absolutely  void.  Ex  parte  Gibson,  91  D. 
546;  Bellv.  State,  45  D.  130. 

It  is  duty  of  the  court  to  release  a  person 
held  in  prison  on  void  process  of  commitment, 
as  far  as  that  process  is  concerned;  but  if 
there  is  a  valid  judgment  of  imprisonment 
against  the  prisoner,  of  which  a  certified  copy 
can  be  obtained,  it  is  the  duty  of  the  court, 
when  brought  before  it  by  habeas  corpus,  to 
retain  the  prisoner  until  a  reasonable  time 
allowed  for  the  purpose  of  producing  it  has 
elapsed,  and  if  produced,  to  remand  him. 
Ex  parte  Gibson,  91  D.  546. 

Where  a  statute  authorizes  imprisonment 
in  the  penitentiary  or  imprisonment  in  jail, 
and  a  fane,  and  a  court  adjudges  imprison- 
ment in  the  penitentiary  and  a  fine,  the 
defendant  is  not  entitled  to  discharge  on 
/tabeas  corpus  until  he  has  served  the  term 
of  imprisonment.  Ex  parte  Mooney,  53 
R.59. 


corpus  cannot  be  obtained  on  the  ground 
that  the  prisoner  is  innocent  of  the  offense 
for  which  he  is  held  under  an  indictment. 
The  question  of  bis  guilt  or  innocence  must, 
ifter  indictment,  be  submitted  to  a  jury. 
Pnpie  t.  McLeod,  37  D.  328;  Farmer  v. 
Lewis,  47  R.  153. 

Examination  into  the  guilt  or  innocence  of 
a  prisoner  must,  en  habeas  corpus,  even  be- 
fore indictment*  be  restricted  to  the  proofs 
and  depositions  upon  which  he  was  commit- 
ted.    People  v.  McLeod,  37  D.  328. 

A  statute  requiring  the  court  to  examine 
the  facts  contained  in  the  return,  and  inquire 
into  the  cause  of  confinement,  and  if  no  legal 
cause  of  confinement  is  shown,  to  discharge 
the  prisoner;  and  further  providing  that  he 
may  deny  the  material  facts  stated  in  the 
return,  or  allege  any  fact  showing  that  his 
imprisonment  is  unlawful,  or  that  he  is  en- 
titled to  a  discharge,  does  not  entitle  him  to 
go  behind  the  indictment  in  a  summary 
manner,  and  to  try  before  the  court  the  issue 
regarding  his  guilt  or  innocence  of  the  offense 
of  which  he  is  there  accused.     76. 

Whether  or  not  facts  alleged  in  justifica- 
tion of  a  homicide  exist  is  the  province  of 
the  jury  to  determine,  and  not  a  question  to 
be  decided  on  habeas  corpus,    lb. 

A  court  cannot  go  behind  the  judgment  on 
'wheat  corpus  to  inquire  into  the  lawfulness 
of  the  imprisonment  of  a  debtor  taken  in  exe- 
cution, if  the  court  rendering  judgment  had 
jurisdiction  of  the  subject-matter  and  of  the 
person,  however  erroneous  the  judgment 
may  be.     Bell  v.  State,  45  0.  130. 

The  legality  ot  imprisonment  resulting 
from  disobedience  of  orders,  merely  errone- 
ous or  irregular,  cannot  be  inquired  into 
under  this  writ  Ex  parte  Grace,  79  D. 
529. 

No  court  or  judge  can,  upon  habeas  corpus, 
review  the  judgment  of  a  court  of  competent 
jurisdiction  finding  a  creditor  guilty  of  fraud 
is  not  surrendering  his  property  for  the  pay- 
ment of  his  debts.     lb. 

Upon  habeas  corpus,  a  court  cannot  dis- 
charge a  prisoner  remanded  to  jail  to  await 
another  trial,  although  he  has  been  once  in 
jeopardy  by  reason  of  the  unnecessary  dis- 
cbarge of  the  jury  engaged  in  the  trial  of 
his  case,  under  the  Indiana  statute,  which 
provides  that  **no  court  or  judge  shall  in- 
quire into  the  legality  of  any  judgment  or 
process  whereby  the  party  is  in  custody,  or 
discharge  him  when  the  term  of  commitment 
has  not  expired,  ....  upon  a  warrant  is- 
sued ....  upon  an  indictment  or  informa- 
tion"; for  the  prisoner  was  still  in  custody 
awaiting  his  trial  under  an  indictment. 
Wrijht  v.  State,  61  D.  90. 

The  validity  of  the  title  of  a  judge  or  jus- 
tice to  his  office,  or  his  right  to  exercise  the 
judicial  functions,  cannot  be  determined  upon 
habeas  corpus  sued  out  by  one  who  has  been 
tried  and  oonvioted  by  him,  where  the  pro- 
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13.  Deciding  as  to  custody  of  minor 
Child.* — The  father  is  ordinarily  entitled  to 
the  custody  of  his  minor  children,  and  upon 
habeas  corpus,  courts  have  power  to  award  it 
to  him.  But  the  application  is  addressed  to 
the  discretion  of  the  court,  and  such  custody 
may  be  withheld  from  the  father  when  it  is 
made  clearly  to  appear  that  by  reason  of  his 
unfitness  for  the  trust,  or  of  other  sufficient 
causes,  the  permanent  interests  of  the  child 
would  be  sacrificed  by  a  change  of  custody. 
State  v.  Libbey,  82  D.  223;  Mercem  v.  People, 
35  D.  653.  And  where  a  state  court  of  com- 
petent jurisdiction  determines  that  the  father 
is  a  fit  and  proper  custodian  of  his  minor 
child,  the  courts  of  a  sister  state  will  not 
disturb  his  authority,  except  upon  the  most 
overwhelming  evidence  of  his  unfitness  to 
occupy  this  relation.  Especially  are  these 
doctrines  applicable  where  the  child  has  been 
removed  by  a  stranger  from  the  domicile  of 
his  father  to  a  foreign  state  without  the  con- 
sent of  the  latter.  Taylor  v.  Jeter,  81  D. 
202.  S.  P.,  as  to  the  first  point,  Boyd  v.  Glass, 
89  D.  252. 

The  court  will,  in  determining  the  question 
of  the  custody  of  a  child,  take  into'consid- 
eration  its  condition  with  the  persons  from 
whose  custody  it  is  sought  to  oe  taken,  its 
relation  to  them,  the  present  and  prospective 
provision  for  its  support  and  welfare,  the 
length  of  its  residence  there,  and  whether 
with  the  consent  of  its  father,  and  the  under- 
standing, tacit  or  otherwise,  that  it  should 
be  permanent,  the  strength  of  the  ties  that 
have  been  formed  between  them,  and,  if  the 
child  has  come  to  years  of  discretion,  its 
wishes  upon  the  subject.  State  v.  Libbey,  82 
D.  223. 

The  rights  and  duties  of  the  father  cannot 
be  transferred  permanently  except  by  deed, 
and  a  parol  agreement  to  transfer  them  may 
be  revoked  by  the  father,  upon  refunding 
the  sums  of  money  expended  under  it.     lb. 

The  infant's  interest  is  paramount  to  the 
claims  of  both  parents,  and  is  the  principal 
consideration  in  determining  whether  its 
custody  shall  be  awarded  to  the  father  or  to 
the  mother;  if  the  ohild  is  competent  to  form 
a  judgment,  the  court  will  allow  it  to  elect 
for  itself;  if  not,  the  court  will  judge  for  it 
Mercein  v.  People,  35  D.  653. 

A  delicate  and  sickly  infant  under  three 
years  of  age,  peculiarly  requiring  its  mother's 
care  and  attention,  will  not  be  transferred 
from  the  mother  to  the  father,  where  the 
mother  possesses  every  qualification  for  be- 
stowing the  required  care  and  attention.   lb. 

The  custody  of  a  child  brought  up  on 
habeas  corpus  will  not  be  ordered  delivered 
to  the  legal  guardian.     The  purpose  of  the 

*  To  whom  the  custody  of  infants  will  be  de- 
livered on  habeas  corpus,  see  notes,  43  R.  779,780; 
84  R.  698-702;  40  R.  f«7-3*0. 

8ee  monographic  note  on  the  decision  as  to  the 
custody  of  a  legitimate  child  on  habeas  corpus,  20 
D.  830-b37. 


writ  is  answered  by  informing  the  child  thai 
it  is  at  liberty  to  go  where  it  pleases,  Mat- 
ter of  Kottman,  27  D.  390. 

But  if  the  child  be  of  too  tender  an  age  to 
exercise  a  power  of  choice,  then  the  custody 
will  be  ordered  so  delivered,     lb. 

The  return  of  such  child  may  be  protected, 
at  the  discretion  of  the  court,  if  there  be 
reason  to  fear  that  the  parent  or  guardian 
will  attempt  to  take  possession  or  control  of 
the  child  for  an  improper  purpose.     lb. 

A  father  gave  his  son,  ten  years  of  age,  to 
a  man  of  food  character  and  ^mple  means, 
to  keep  him  during  minority.  The  father 
dying  three  years  afterward,  the  mother 
brought  habeas  corpus  for  the  child.  Held, 
that  she  was  entitled  to  his  custody,  although 
she  was  poor  and  dependent,  and  he  pre* 
ferred  remaining  with  defendant.  Moore  v. 
Christian,  31  R.  375. 

Parents,  being  poor,  orally  gave  their 
daughter  at  birth  to  the  mother's  sister,  who 
well  cared  for  and  kept  it  Ave  years  and  a 
half.  The  father,  having  acquired  wealth, 
the  mother  having  died,  applied  for  the 
child.  The  father  was  neither  unkind  nor 
immoral,  but  exhibited  "a  coldness,  a  lack 
of  energy,  and  a  shifUessness  of  disposition," 
and  proposed  to  put  the  ohild  with  his  sister 
and  mother,  who  had  never  seen  it,  the 
child's  mother  having  been  disowned  or  re- 
pudiated by  the  father's  father.  Held\  that 
the  application  must  be  denied.  Ceoperjr  v. 
Wood,  40  R.  321. 

14.  Conclusiveness  of  the  decision. 
—  An  adjudication  on  habeas  corpus  is  res 
adjudkata  if  not  reversed  on  error  or  certio- 
rari, and  when  pleaded  is  conclusive  upon  the 
parties  as  to  the  matters  determined  thereby, 
so  long  as  the  facts  remain  the  same.  Mer* 
cein  v.  People,  35  D.  653. 

The  whole  proceedings  on  a  former  adju- 
dication on  habeas  corpus  need  not  be  given 
in  evidence  to  raise  the  question  of  res  aeffm* 
dicata  on  a  subsequent  application  for  the 
writ,  where  such  proceedings  are  set  forth  in 
the  return  and  not  denied,     lb. 

A  discharge  on  habeas  corpus  is  conclusive, 
and  not  appealable,  and  the  prisoner  cannot 
be  arrested  again  for  the  same  offense.  Mm 
parte  Jik,  27  R.  218. 

15.  Review.  —  An  order  of  the  oouAtv 
court  denying  a  discharge  uspftifoui  coryms  is 
not  an  appealable  determination  or  judg- 
ment within  the  meaning  of  the  Maryland 
statute.     Bell  v.  State,  45  D.  130. 

An  appeal  from  the  decision  of  the  circuit 
court  dismissing  a  writ  of  habeas  corpus  will 
not  be  entertained  by  the  supreme  court  of 
Tennessee.    Lea  v.  White,  67  D.  0O0L 


Office  and  effect  of,  see  Duds,  78. 

HANDWRITING*. 
Comparison  of,  see  Wmcsaaxa,  130,  leX 
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Lien  of  creditors  paramount  to  rights  of,  sea 

Executors,  etc,  105. 
Meaning  of,  in  will,  see  Wills,  80. 
Rights  of,  generally,  see  Descent. 
Rights  of,  as  respects  community  property, 

see  Husband  and  Wife,  86. 
Right  of,  to  crops,  see  Chops,  2. 
What  are  fixtures  as  between  executor  and, 

see  Fixtures,  8. 
What  relief  may  be  granted  in  judgments 

against,  see  Judgment,  24. 


Ikrbdi 

Expert  evidence  as  to,  see  Witnesses,  133. 
Opinions  on  questions  of,  see  Witnesses,  128. 
Proof  of,  to  let  in  paper  as  evidence,  see 
Evidence,  185. 

HABHXB8S  EBBOBS. 

Disregarding,  see  Appeal,  38-46;  Rrhor, 

In  pleadings,  when  disregarded,  sea  Plead- 
ing, 19a 


HAZABDOTJS. 

Articles,  what  are,  see  Insurance,  57. 

HEAD  07  A  FAMILY. 

Who  is,  nnder  exemption  laws,  see  Execu- 
tion, 157;  Homestead,  6. 


Boards  of,  sea  Municipal  Corporations,  30, 

85. 
Trades  and  employments  obnoxious  to,  sea 

Nuisance,  7. 


Before  referees,  see  Reference,  8. 

In  equity,  see  Equity,  44-55. 

Of  an  appeal,  see  Appeal,  106-125. 

Of  application  for  alimony,  see  Marriage 
and  Divorce,  89. 

Of  application  for  injunction,  sea  Injunc- 
tion, 48. 

Of  bill  of  review,  sea  Bills  of  Review,  5. 

Of  case  submitted  without  action,  saa  Sub- 
mission, 2. 

Of  demurrers  in  equity,  saa  Pleading,  87. 

Of  demurrers  under  code  system,  saa  Plead- 
ing, 129. 

Of  matters  submitted  to  arbitrators!  saa  Ar- 
bitration, etc,  13,  14, 

Of  motion  for  continuance,  see  Trial,  18. 

Of  motion  for  new  trial,  see  New  Trial,  58. 

Of  motion  to  change  venue,  see  Trial,  10. 

Of  motion  to  dissolve  injunction,  see  Injunc- 
tion, 53. 

Of  motion  to  quash,  sea  Indictment,  50. 

Of  objections  to  competency,  see  Witnesses, 
37. 

Of  proceedings  for  contempt,  saa  Contempt, 
21. 

On  creditor's  bill,  saa  Creditor's  Suit,  16. 

On  habeas  corpus,  see  Habeas  Corpus,  10. 

On  writ  of  error,  see  Error,  21-27. 


Generally  considered,  see  Evidence,  62-70. 
To  prove  boundary,  see  Boundaries,  16. 

HBUtS. 

Competency  of,  as  witnesses,  sea  Witnesses, 
42. 

Compromises  between,  sea  Compromise,  4. 
Form  of  judgments  against,  see  Ju  dgment,  8. 
liability  of  representative  to,  see  Execu- 
tors, ota9  103. 
2  A.  D.  K  — 107 


HEIRS  OF  THE  BODY. 

Effect  of  the  phrase  to  create  estate-tail, 

Devise,  21,  22. 
Meaning  of,  in  will,  saa  Wills,  80. 


[Include!  the  location,  construction,  repair, 
and  uae  of  public  roads,  other  than  ciry  streets: 
the  liability  for  delects  therein;  and  civil  and 
criminal  prosecutions  for  obstructing  highways.  J 

Bridges  as,  see  Bridges,  L 

Certiorari  in  road  cases,  see  Certiorari,  8. 

Description  of  lands  bounded  by,  sea  Deeds, 

69. 
Duties  and  liabilities  of  towns  as  to,  see  alsa 

Towns,  14-17. 
Lands  bounded  on,  sea  Boundaries,  7. 
Liabilities  of  cities  respecting  streets,  saa 

Municipal  Corporations,  81,  69-74. 
Measure  of  damages  for  injuries  through  da* 

facts  in,  see  Damages,  33. 
Obstructions  of,  as  nuisances,  sea  Nuisance, 

6. 
Through  cemeteries,  saa  Cemeteries,  ft. 
Use  ofrivers  as,  sea  Navigation,  3. 

L  Establishment  and  Repair;  Disco** 

TTNUANCE. 

EL  Use  of  Highways,  and  Lxabiutt  fob 

Defects. 
ILL  Obstructions  and  Encroachments, 
and  Liability  therefor. 

1.  CMi  Action. 

2.  Criminal  Prosecution, 

L   Establishment   and  Repair;   DracoN* 

TTNUANCE. 

1.  Establishment  by  dedication.— 
A  highway  may  be  dedicated  by  consent  of 
the  owner  and  acceptance  by  the  public 
Hobbs  v.  Lowell,  31  D.  145. 

A  way  may  be  acquired  by  dedication  or 
user.     Valentine  v.  Boston,  33  D.  711. 

The  owner  of  land  may  dedicate  it  as  a 
pnblio  highway  without  a  deed,  and  a  user 
of  twenty  years  is  not  necessary  to  establish 
such  dedication.    Stacey  v.  Miller,  55  D.  112. 

A  simple  dedication  of  land  as  a  pnblio 
highway  may  be  negatived  by  an  act  of  the 
owner  appropriating  to  himself  a  use  of  the 
sams  inconsistent  with  its  intended  use  by 
the  public,  providing  the  act  is  performed 
within  the  time  necessary  to  give  a  grant  by 
user  or  prescription.     /©. 
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Reports,  see  Toll 


The  appropriation  of  a  highway  for  &  rail- 
road without  the  consent  of  the  owner  of 
the  fee,  or  compensation,  is  the  imposition 
of  an  additional  burden  upon  his  land,  and 
entitles  him  to  damages,  and  also  to  an  in- 
junction, the  injury  being  continuous  in  its 
nature.  Williams  v.  New  York  Cent.  R.  R. 
Co.,  69  D.  651. 

The  dedication  of  land  for  a  highway  does 
not  pass  the  fee,  but  an  easement  or  right  of 
use  only.    lb. 

A  dedication  of  a  street,  etc.,  to  the  pub- 
lic does  not  operate  as  a  grant,  but  as  an 
estoppel  in  pais  of  the  owner  from  resuming 
the  exclusive  use  of  his  own  property,  or  in- 
deed any  use  inconsistent  with  the  public 
use.    City  of  Dubuque  v.  Maloney,  74  D.  358. 

A  married  woman  may  dedicate  her  land 
for  a  public  highway.  Schenlry  v.  Com.,  78 
D.  359. 

The  dedication  of  a  publio  highway  must 
be  by  the  owner  of  the  title  to  the  ground. 
A  trespasser,  or  even  a  tenant,  cannot  grant 
a  valid  easement  over  the  land  of  the  owner. 
Gentleman  v.  Soule,  83  D.  264. 

Where  a  person  lays  out  a  road  through 
his  own  land,  and  for  his  own  convenience, 
it  is  not  a  dedication  of  it  to  the  public  use, 
unless  it  leads  to  a  market,  or  other  public 
place.      Witter  v.  Harvey,  10  D.  650. 

2.  Proof  of  dedication.  —  Dedication 
may  be  presumed  from  circumstances  from 
which  the  consent  of  the  owner  of  the  soil 
may  be  inferred,    ffobbsv.  Lowell,  31  D.  145. 

Dedication  of  land  for  a  public  highway 
may  be  presumed  against  a  married  woman, 
from  the  fact  of  its  long-continued  use  as  such 
by  the  public  during  the  continuance  of  a 
lease  of  the  premises  to  her,  and  her  failure 
to  resume  her  rights  as  a  reversioner  for  four 
or  five  years  after  the  expiration  of  the  lease, 
and  until  after  the  street  has  been  graded 
and  paved.  Twenty-one  years'  adverse  en- 
joyment is  not  necessary  to  perfect  the  pre- 
sumption.    Schenley  v.  Com.,  78  D.  359. 

The  plaintiff  constructed  a  road  through 
his  own  land,  which  he  permitted  the  publio 
to  use  freely  for  two  or  three  years,  and 
subsequently  closed  it  by  fences.  In  an  ac- 
tion against  the  path-master  for  removing 
the  fences,  —  held,  that  where  the  intention 
of  the  owner  to  dedicate  the  road  to  the 
publio  is  evident,  no  formal  or  official  accept- 
ance is  requisite  to  constitute  a  highway  oy 
dedication.  Evidence  of  the  declarations  of 
the  owner  explanatory  of  his  intentions, 
both  before  and  after  the  opening  of  the  way, 
is  admissible.     Bucftanan  v.  Curtis,  3  R.  23. 

3.  Acceptance  by  public,  —  Accept- 
ance by  the  public  as  donees  of  an  easement 
is  usually  manifested  by  acts,  such  as  taking 
charge  of  and  repairing  a  highway  by  the 
proper  county  or  town  authorities.  (JentU- 
man  v.  Soule,  83  D.  264. 

Acceptance  by  the  publio  arises  where 
the  municipal  authorities  do  not  punish  the 


obstruction  of   an  old    highway,  and    the 

riple  use  the  new  one.    Hobbs  v.  Lowell,  31 
145. 

When  land  is  dedicated  to  the  publio  for 
the  purposes  of  a  street,  and  is  used  for  such 
purposes  by  a  city,  an  ordinance  declaring  it 
to  be  a  street  is  unnecessary.  Taylor  v.  St. 
Louis,  55  D.  89.  S.  P.,  Requa  v.  City  of 
Rocfiester,  6  R.  52. 

Whether,  to  render  the  publio  liable  for  an 
injury  on  a  dedicated  highway,  a  formal 
acceptance  by  the  publio  is  necessary,  qtuere, 
Hobbs  v.  Lowell,  31  D.  145. 

4.  Establishment  by  prescription.  — 
The  publio  cannot  acquire  a  prescriptive 
right  to  pass  over  a  tract  of  land  generally, 
but  it  must  be  confined  to  a  definite,  certain, 
and  precise  line  or  way.  Gentleman  v.  Soule, 
83  D.  264. 

The  use  of  a  road  to  establish  a  prescrip- 
tive right  must  be  open,  adverse,  and  under 
claim  of  right,    lb. 

The  owner  of  land  on  a  river  established  a 
ferry  across  it,  and  for  acoess  to  it  opened 
and  kept  in  repair  a  lane  through  his  land. 
The  public  used  the  lane  for  access  to  the 
ferry  from  a  highway  for  more  than  twenty- 
one  years.  The  owner  discontinued  the 
ferry,  and  barred  up  the  lane.  Held,  that 
the  public  had  acquired  no  prescriptive  right 
in  the  land,  and  the  owner  was  not  indictable 
for  obstruction  of  a  highway.  Root  v.  Com., 
42  R.  614. 

6.  Establishment  by  long  user.  — 
A 'public  highway  may  be  created  by  adop- 
tion and  use,  and  the  owner  may  thereby 
lose  his  right  to  fence  in  and  control  the  use 
of  the  land.  BlodgeU  v.  Royalton,  42  D.  476. 
A  highway  may  be  established  by  long 
usage;  but  a  way,  to  become  public,  must  be 
used  in  such  a  manner  as  to  show  that  the 
publio  accommodation  requires  it  to  be  a 
highway,  and  that  it  is  the  intention  of  the 
owner  of  the  land  to  dedicate  the  way  to  the 
public    Barker  v.  Clark,  17  D.  428. 

A  grant  will  be  presumed  from  lapse  of 
time  against  the  state  or  sovereign  as  well 
as  against  individuals.  Thus  the  grant  of  a 
public  highway  may  be  presumed.  And 
there  is  no  room  for  making  a  distinction 
between  a  highway  by  dedication  and  one 
laid  out  in  any  other  way,  by  the  laws  in 
force  upon  that  subject,  or  acquired  by  any 
process  or  means  whatever.  Webber  v. 
Chapman,  80  D.  111. 

A  highway  may  be  established  by  unin- 
terrupted use  and  support  of  it  as  such  by 
the  town  for  forty  years.  Reed  v.  Northfield, 
23  D.  662;  Thayer  v.  Boston,  31  D.  157. 
Suoh  use  affords  a  conclusive  legal  presump- 
tion that  such  highway  was  at  some  anterior 
period  laid  out  and  established  by  competent 
authority.     Reed  v.  Northfitld,  23  D.  662. 

A  town  acquires  a  right  of  way  over  a 
strip  of  land  adjoining  a  town-way  which 
has  been  left  open  to  the  public  and  uain* 
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terruptedly  used  as  a  part  of  the  way  for 
more  than  forty  years.  Valentine  v.  Boston, 
33  D.  711. 

Where  a  road  is  used  by  the  public  for 
twenty  years  or  more  without  obstruction  or 
hindrance,  a  grant  from  the  owners  of  the 
land  over  which  the  road  runs  may  be  pre- 
earned.  State  v.  Hunter,  44  D.  41;  Valentine 
v.  Boston,  33  D.  711.  But  such  use  must  be 
adverse,  aa  of  right,  and  accompanied  by 
some  action  of  the  publio  authorities.  Stew- 
art v.  Frink,  65  R.  618. 

Twenty  years  is  the  shortest  period  within 
which  the  publio  can  acquire  a  prescriptive 
right  to  use  a  road;  and  travel  over  various 
lines  conversing  in  a  common  point  cannot 
be  so  united  as  to  make  out  the  requisite 
length  of  time.  Gentleman  v.  Soule,  83  D. 
264. 

Private  land  set  apart  for  publio  use,  and 
used  and  enjoyed  for  fifteen  years  or  more, 
becomes  a  highway,  and  cannot  be  reclaimed 
by  the  donor  or  any  one  holding  under  him. 
State  v.  Wilkinson,  21  D.  560. 

Whether  a  dedication  would  arise  from  a 
public  use  of  private  land  for  a  shorter  period 
than  the  statutory  limitation,  in  respect  to 
acquiring  an  undisturbed  easement  in  favor 
of  an  individual,  quart,     lb. 

A  lane  left  through  a  farm  for  the  owner's 
convenience  does  not  become  a  public  high- 
way  by  reason  of  the  publio  using  it  as  such 
for  fifteen  years.    Staeey  v.  Miller,  55  D.  112. 

6.  What  is  a  highway.—  A  street  or 
highway  is  a  public  easement,  open  to  the 
community.  An  easement  is  a  liberty,  priv. 
ilege,  or  advantage  in  land,  without  profit 
existing  distinct  from  an  ownership  in  the 
soiL    City  of  Dubuque  v.  M aloney,  74  D.  358. 

To  constitute  a  publio  street  or  highway, 
it  is  necessary  that  it  should  be  set  off  and 
used  as  such;  for  it  is  the  use  which  makes  it 
a  highway.  Commissioners  v.  Taylor,  1  D. 
647. 

An  unexecuted  license  to  open  a  highway 
has  no  efficacy  to  establish  the  existence  of 
such  highway.    Curtiss  v.  Hoyt,  48  D.  149. 

Where  a  highway  is  laid  out  to  navigable 
water  and  there  terminates,  the  terminus 
may  be  presumed  to  have  been  intended  for 
a  publio  landing  as  an  incident  to  the  high- 
way. But  this  presumption  does  not  arise 
in  the  ease  of  a  highway  running  from  place 
to  place  along  the  shore  of  a  navigable 
stream,  and  in  immediate  contact  with  it 
for  a  considerable  distance.  The  question  in 
inch  case  depends  on  the  circumstances,  and 
is  one  of  fact  to  be  determined  by  the  jury. 
Burrow  v.  Gallup,  87  D.  186. 

All  "roads"  which  the  legislature  has 
power  to  lay  out  and  establish  are  publio 
roads.    Sherman  v.  Buick,  91  D.  577. 

Under  a  statute  authorising  commissioners 
to  lay  oat  a  highway  upon  petition  stating 
only  the  points  of  commencement  and  ter- 
mination, a  road  so  laid  out  by  them  is  a 
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public  highway  although  it  terminates  upon 
private  land,  with  no  outlet  Sheafe  v.  Peo- 
ple, 29  R.  49. # 

7.  Title  of  lands  set  apart  as  a 
highway. —  Where  a  road  is  laid  out  over 
the  land  of  a  private  person,  the  public  ac- 
quire no  more  than  tne  right  of  way,  with 
the  powers  and  privileges  incident  to  such 
right.  The  former  owner  retains  the  fee  in 
the  road,  and  may  maintain  trespass,  eject- 
ment, or  waste  in  relation  to  it.  Jackson  v. 
Hathaway,  8  0. 263;  Cortslyou  v.  Van  Brundi, 
3  D.  439;  Lewis  v.  Jonee,  44  D.  138;  City  of 
Dubuque  v.  Moloney,  14,  D.  358;  Holden  v. 
Shattuek,  80  D.  684;  State  v.  Buekner,  98  D. 
83.  He  may  sink  a  watercourse  below  the 
surface,  covering  it  so  that  the  highway  re- 
mains safe  and  convenient  for  passengers. 
Perky  v.  Chandler,  4  D.  169. 

The  owner  of  land  taken  for  a  publio  way 
owns  the  fee,  and  herbage,  trees,  or  minerals 
upon  or  within  it,  subject,  however,  to  the 
publio  use  for  the  purposes  for  which  it  was 
taken  and  incidental  purposes.  Brainard  v. 
Clapp,  57  D.  74. 

The  same  principle  remains  in  force  in  re- 
lation to  the  streets  of  cities.  The  title  to 
the  road-l>ed  is  never  in  the  corporation, 
unless  there  has  been  a  specific  grant  of  the 
fee  to  it  City  of  Dubuque  v.  Moloney,  74  D. 
358. 

The  owner  of  a  lot  bounded  by  a  public 
street  within  a  recorded  town  plat  or  village, 
takes  to  the  center  of  the  street,  and  owns 
the  soil  subject  to  the  public  easement.  Ford 
v.  Chicago  etc.  B.  R.  Co.,  80  D.  791. 

After  a  highway  had  been  laid  out  and 
established  pursuant  to  law,  the  owner  of 
the  land  conveyed  the  same  with  the  usual 
covenants  of  warranty  and  seisin,  "saving 
and  excepting  the  said  highway. "  Held,  that 
the  right  of  soil  in  the  highway  vested  in 
the  grantee,  subject  to  the  right  of  passage 
in  the  public,  and  that  he  could  maintain 
trespass  quart  elausum  fregit  against  a 
stranger  tor  the  continuance  of  a  shop 
erected  by  him  on  a  part  of  the  highway 
not  used  for  traveling  before  the  conveyance 
was  made.     Peek  v.  Smith,  6  D.  216. 

Where  one,  over  whose  lands  a  road  has 
been  laid  out,  conveys  the  land  on  each  side 
thereof,  and  bounds  the  tracts  by  the  road, 
but  does  not  include  it,  the  property  in  the 
road  does  not  pass  to  the  grantee,  as  it  is  ex- 
cluded by  the  description,  nor  will  it  pass  as 
an  incident,  being  in  itself  a  distinct  parcel, 
the  fee  remaining  in  the  grantor.  Jackson  v. 
Hathaway,  8  D.  263. 

8.  Bights  of  the  public,  generally.— 
Highways  are  the  property  of  the  state,  sub- 
ject 'to  its  absolute  direction  and  control. 
Case  of  Philadelphia  etc,  R.  R.  Co.,  36  D.  202. 

The  publio  acquires  an  easement  merely  in 
highways,  —  a  right  to  use  the  road  for  the 

+  Whether~a~cuJ-de-Mc  may  be  a  highway,  set 
note,  29  R.  51-53. 
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purpose  of  passing  and  repassing.  Troy  v. 
CheJdre  R.  R.  Co.,  55  D.  177;  Nicholson  v. 
New  York  etc.  R.  R.  Co.,  56  D.  390;  Stinson 
v.  City  of  Gardiner,  66  D.  281. 

The  right  to  pass  ami  repass  draws  after 
it  the  right  to  require  the  road  to  be  kept  in 
repair  by  those  upon  whom  the  law  has 
placed  that  burden,  and  the  right  to  require 
the  removal  of  all  obstructions  to  its  use. 
Troy  v.  Chesliire  R.  R.  Co.,  55  D.  177. 

The  essential  characteristic  of  highways  is, 
that  every  persou  has  an  equal  right  with 
every  other  person  to  their  enjoyment.  Da- 
vis  v.  Whitlow,  61  D.  573. 

All  persons,  including  children,  have  a 
right  to  pass  and  repass  on  public  roads,  so 
long  as  they  violate  no  laws  for  the  common 
good  or  for  the  protection  of  individuals. 
Stinson  v.  City  of  Gardiner,  66  D.  281. 

A  sale  of  land  by  a  city  is  made  subject  to 
the  public  easement  of  right  of  passage  over 
the  highways  laid  out  thereon.  Stetson  v. 
Faxon,  31  D.  123. 

0.  Extent  and  limits  of  the  public 
user. — The  public  have  no  other  right  in 
highways  but  thaC  of  passing  and  repassing; 
therefore  it  is  not  lawful  for  the  publio  to 
put  their  cattle  into  the  highway  to  graze. 
Stack-pole  v.  Healy,  8  D.  121.  The  grass  and 
herbage  thereon  are  private  property.  Tana- 
wanda  R.  R.  Co.  v.  Afunger,  49  D.  239. 

The  only  privilege  which  the  public  have 
in  a  highway  is  that  of  passing  over  it;  if  they 
misbehave  on  it,  they  create  a  nuisance,  and 
If  they  commit  violence,  they  become  tres- 
passers ab  initio.  State  v.  Buckner,  98  D.  83. 
If  a  highway  be  located  over  watercourses 
either  natural  or  artificial,  the  public  cannot 
shut  them  up,  but  may  make  the  road  over 
them  by  the  aid  of  bridges.  Perky  v.  Cltan- 
dter,  4  D.  159. 

A  road,  the  record  of  which  shows  that  it 
was  laid  out  and  confirmed  to  a  navigable 
stream,  runs  to  the  water's  edge,  even  though 
the  viewers,  in  laying  it  out,  did  not  actually 
survey  or  mark  it,  and  the  supervisors  have 
not  worked  upon  it  farther  than  the  top  of 
the  bank.     Ballkt  v.  Com.,  55  D.  581. 

A  road  commenced  or  terminated  at 
another  road  is  intended  to  furnish  passage 
from  or  to  that  other,  and  the  same  rule 
applies  to  a  road  terminating  at  a  navigable 
river.     lb. 

Taking  land  for  a  highway  does  not  give 
the  town  a  right  to  erect  a  watch-house  on 
it      WincJiester  v.  Capron,  56  R.  554. 

A  child  using  a  highway  as  fc  playground, 
and  not  for  travel,  cannot  recover  for  an  in- 
jury received  during  such  use,  although  the 
injury  resulted  from  a  defect  in  the  road. 
Stinson  v.  City  of  Gardiner,  66  D.  281.   ' 

10.  Bights  of  adjoining  land-own- 
•rs.*  —  1.  in  general.  — The  rights  of  a  pro- 

*  Rights  and  remedies  of  persons  over  whose 
lands  highways  have  been  established,  see  note, 
28  D.  802-306. 


prietor  of  lots  situated  on  a  publio  street 
to  the  common  and  unobstructed  use  of  the 
contiguous  highway  cannot  be  divested  by 
legislative  enactment,  without  the  consent 
of  the  owner  or  the  payment  of  a  just  com- 
pensation  in  money.  Traneyslvania  Univer- 
sity v.  C'dy  of  Lexington,  38  L>.  173. 

The  right  of  an  owner  of  lots  in  the  streets 
or  highways  adjoining  them  partakes  of  the 
character  of  private  property,  and  as  such 
is  protected  by  the  fundamental  law.     lb. 

As  a  private  right,  the  interest  of  a  pro- 
prietor of  a  particular  piece  of  ground,  in 
an  incorporated  city,  in  the  streets  and  high- 
ways  thereof,  is  limited  to  such  privileges  as 
are  necessary  for  the  purpose  of  convenient 
access  to  or  outlet  from  the  ground  of  each 
proprietor,     lb. 

Where  the  trustees  of  a  university  entered 
into  an  agreement  with  the  trustees  of  a 
town,  that  a  certain  street  running  through 
the  university  grounds  should  be  closed,  re- 
serving to  the  town  an  elective  right  to  re- 
open it  when  public  interest  should  require, 
and  afterward, .  the  power  of  the  town  to 
make  such  a  contract  being  doubted,  the 
legislature  ratified  the  agreement  by  enact- 
ment declaring  that  the  said  street  should 
"cease  to  be  a  highway,"  a  court  of  equity 
will  not  afterwards  enjoin  the  town  from  its 
reserved  right  to  open  the  street,  whenever, 
according  to  the  agreement,  its  interests 
may  require.     lb. 

When  cattle  properly  driven  upon  the 
highway  escape  upon  unfenced  adjoining 
land,  their  owner  is  not  liable  therefor,  2 
he  makes  reasonable  efforts  to  remove  them 
and  to  prevent  damage.  Hartford  v.  Brady, 
19  R.  377. 

2.  As  respects  drains,  wJiarves,  etc  —  The 
owner  of  land    through  which  a  highway 

E asses  may  dig  a  ditch  across  such  highway; 
ut  if  he  does  so  he  must,  by  bridging  or 
otherwise,  keep  the  highway  as  good  and 
safe  for  travel  as  before.  Dygert  r.  Schenrk, 
35  D.  575.  And  a  subsequent  owner  who 
continues  such  ditch  is  bound  by  such  duties, 
and  liable  for  repair  of  such  bridge.  Wood- 
ring  v.  Forks  Township,  70  D.  134. 

The  owner  of  land  making  an  excavation 
within  a  few  feet  of  a  public  street  is  not  lia- 
ble for  an  injury  caused  by  a  person  getting 
off  the  line  of  the  street  in  the  night-time 
and  falling  into  it.  Howland  v.  Vincent,  43 
D.  442. 

The  owner  of  the  soil  cannot  impede  or 
obstruct  a  road  terminating  at  a  navigable 
river,  and  intended  as  a  means  of  publio 
communication  between  the  river  and  the 
country  adjoining,  by  erecting  a  wharf  and 
filling  it  up  so  as  to  raise  the  terminus  of  the 
road  from  the  edge  of  the  water  to  the  top 
of  the  wharf.     Baltiet  v.  Com.,  55  D.  581. 

The  owner  of  a  right  of  way  cannot  inter- 
fere with  the  soil  under  the  way.  If  he  uses 
the  way  in  any  manner  except  to  pats  and 


Tot  Index  to  Kotos  In  Amerl 


HIGHWAYS,  L 
can  Decisions 


Boports,  see  Tol 


1701 

I. 


repass,  he  is  answerable  as  a  trespasser  to 
tibia  owner  of  a  fee.  The  owner  of  the  ad- 
joins land  may  maintain  trespass  against 
another  for  interfering  with  a  drain  under  a 
road.  OUy  of  Dubuque  v.  Moloney,  74  D.  358. 

3.  A$  reaped*  trees,  herbage,  etc  — A  tree 
growing  in  a  highway  belongs  to  the  owner 
of  the  fee.      Winter  v.  Peterson,  61  D.  678. 

In  trespass  for  catting  a  tree  in  a  highway, 
plaintiff's  deed  is  admissible  in  evidence  for 
the  purpose  of  showing  the  boundaries  of  his 
farm,  and  that  it  included  the  part  of  the 
road  in  which  the  tree  stood,    lb. 

Evidence  that  defendant,  an  overseer  of 
highway,  acted  from  improper  motives  in 
catting  down  such  tree  is  admissible.  And 
it  is  not  error  for  the  court  to  refuse  to  per* 
mit  the  defendant  to  go  into  the  history  of 
the  difficulties  out  of  whioh  the  bad  feeling 
between  the  parties  originated.     lb. 

Towns  are  not  bound  to  grade  the  entire 
width  of  their  common  highways;  and  in 
cities  and  villages  foot-passengers  may  prop- 
erly be  accommodated  and  protected  by 
sidewalks,  curbstones,  posts,  and  railings,  to 
the  exclusion  of  carriages  from  a  part  of  the 
way.  Such  curbstones,  posts,  and  railings, 
properly  constructed,  are  in  no  sense  nui- 
sances. Adjacent  land-owners  may  lawfully 
use  the  space  between  the  carriage-path  and 
sueh  sidewalks  for  the  growing  of  trees  for 
ornament  or  use.  Trees  thus  situated  are 
in  no  sense  nuisances,  but  private  property 
specially  protected  by  statute;  and  if  they 
are  injured  or  unreasonably  endangered  by 
a  building  being  moved  through  the  highway, 
their  owners  are  warranted  in  employing 
sufficient  force  to  protect  them  from  actual 
or  impending  destruction.  Graves  v.  Shot- 
tuck,  69  D.  536. 

Herbage  growing  upon  a  publio  road  be- 
longs exclusively  to  the  owner  of  the  fee  in 
the  land,  and  he  may  maintain  trespass 
against  one  who  puts  his  cattle  into  the  high- 
way to  graze.  So  he  may  against  one  who 
builds  upon  or  obstructs  a  public  road,  or 
who,  instead  of  passing  along  it,  remains 
standing  upon  it,  refusing  to  depart.  City  of 
Dubuque  v.  Moloney,  74  D.  358. 

The  owner  of  land  appropriated  as  a  high- 
way retains  his  exclusive  right  in  trees  and 
shrubs  growing  on  the  land  so  appropriated, 
for  every  purpose  not  incompatible  with  the 
public  right  of  way,  and  he  may  maintain 
an  action  against  an  individual  who,  not  act- 
ing under  statutory  or  official  authority,  de- 
stroys or  removes  the  trees  and  shrubs 
standing  or  growing  in  the  highway,  unless 
they  constitute  an  obstruction,  hindrance,  or 
annoyance  to  travelers.     Phtfer  v.  Cox,  8  R. 

The  owner  of  the  soil  over  which  a  high- 
way is  located  is  entitled  to  emblements 
growing  thereon,  and  to  the  entire  use  of 
the  land,  except  the  right  which  the  pub- 
lic have  to  use  the  land  and  the  materials 


thereon  for  the  purpose  of  building  and  main- 
taining a  highway  suitable  for  the  safe  pass- 
age of  travelers.     Cole  v.  Drew,  8  R.  363. 

11.  Their  liabilities.*- As  a  general 
rule,  in  the  absence  of  special  circumstances, 
if  a  person  traveling  on  a  highway  deviates 
therefrom  and  falls  into  a  pit  or  excavation 
on  the  adjacent  land,  the  owner  of  the  land 
is  not  liable.     Beck  v.  Carter,  23  R.  175. 

But  when  the  owner  of  land  expressly  or 
by  implication  invites  a  person  to  come  upon 
his  land,  he  is  responsible  to  such  person  if, 
while  exercising  ordinary  care,  he  is  injured 
by  a  pit  or  snare  thereon.    lb. 

Defendant  had  for  a  long  time  allowed  a 
portion  of  his  lands  adjoining  a  street  to  be 
used  by  the  publio  as  a  part  of  the  highway. 
He  afterward  made  an  excavation  therein 
about  ten  feet  from  the  outer  line  of  the 
street,  and  plaintiff,  while  passing  over  the 
land  in  the  dark,  fell  into  the  excavation 
and  was  injured.  There  was  no  negligence 
on  plaintiff's  part.  Held,  that  defendant 
was  liable,    lb. 

Plaintiff's  horse  was  frightened  by  the 
blast  from  a  steam-whistle  on  defendant's 
mill,  situated  some  fifty  feet  from  the  high- 
way. Held,  that  the  defendant  was  liable. 
Knight  v.  Goodyear  India  Rubber  etc  Co.,  * 
R.406. 

A  was  injured  bv  a  horse  driven  by  B,  on 
a  highway,  and  frightened  by  the  overturn 
of  a  sleigh  by  a  heap  of  snow  and  ice  wrong- 
fully made  on  the  highway  by  C.  Hem, 
that  A  could  maintain  an  action  against  0 
therefor.     Lee  v.  Union  R.  R  Co.,  34  R.  668. 

13.  Power  to  lay  out  highways.  — 
The  subject  of  highways,  bridges,  etc.,  is 
under  the  control  of  the  state  in  its  sover- 
eign capacity,  as  represented  by  the  legisla* 
ture.     Wellington's  Case,  26  D.  631. 

The  legislature  may  supersede  the  juris- 
diction of  county  commissioners  to  lay  out 
highways  over  particular  land  by  appropriat- 
ing it  to  a  specific  publio  use,  inconsistent 
with  the  exercise  of  such  a  jurisdiction.    To. 

A  statute  providing  for  the  inclosure  of  a 
common  as  a  publio  park  forever,  with  roads 
through  it,  to  be  laid  out  under  the  direction 
of  commissioners,  thereby  authorised  to  bo 
appointed,  and  affixing  penalties  for  injuries 
to  the  fences,  etc.,  supersedes  the  power  of 
county  commissioners  to  lay  out  highways 
over  such  common.    lb. 

The  course  of  proceeding  required  by  stat- 
ute when  inolosures  interfere  is  not  a  pre- 
requisite to  the  jurisdiction  of  the  county 
board  to  establish  a  highway,  Orossley  v. 
(ySrien,  87  D.  329. 

Jurisdiction  will  not  bo  deemed  to  have 
been  acquired  by  the  county  board  to  estab- 
lish a  highway,  unless  the  facts  necessary  to 
give  the  jurisdiction  appear  affirmatively  on 
the  record;  but  when  the  jurisdiction  has 

*  Liability  for  injury  caused  by  an  excavation 
adjacent  to  a  highway,  see  note,  28  R.  183. 184, 
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been  obtained,  the  same  presumption  will  be 
indulged  in  favor  of  the  regularity  of  all  sab- 
sequent  proceedings  as  is  entertained  in  or- 
^c™iuco«rt.ofg^j»ri^eti0u. 

18.  Proceedings  for  opening  new 
roads,  generally.  —  After  the  repeal  of  a 
statute  conferring  jurisdiction  on  a  particu- 
lar tribunal  in  road  matters,  its  confirmation 
of  a  viewers  report  in  favor  of  a  road  pre- 
viously petitioned  for  is  void.  North  (Anal 
St  Road,  36  D.  185. 

A  law  which  provides  for  the  opening  of 
a  street  or  road  is  constitutional,  where  it 
imposes  all  the  costs  on  those  who  are  the 
more  immediately  benefited,  instead  of  the 
community  at  large,  Moaie  v.  Mayor  etc  of 
Baltimore,  61  D.  276. 

A  public  highway  is  not  established  bv  the 
mere  survey  and  platting  of  a  road  by  a 
county  surveyor,  under  the  direction  of 
highway  commissioners.  Such  a  proceeding 
is  designed  only  to  ascertain  the  courses  and 
distances  of  a  road  claimed  to  be  already  es- 
tablished, and  it  estops  the  public  from 
claiming  that  the  road  runs  upon  a  different 
line  from  the  survey.  Gentleman  v.  Soute, 
83  D.  264. 

In  the  determination  of  the  public  utility 
of  a  proposed  highway,  while  it  is  necessary 
to  consider  the  wants  of  the  particular  neigh- 
borhood which  desires  it,  yet  the  interests  of 
the  community  outside  of  such  neighborhood 
ought  not  to  be  disregarded,  uroeeley  v. 
O'Brien,  87  D.  329. 

In  such  determination,  damages  which,  if 
it  were  established,  would  have  to  be  paid 
for  the  land  appropriated  ought  to  be  taken 
into  consideration,    lb. 

That  is  not  to  be  deemed  a  highway  of 
public  utility  which,  if  established,  would 
render  unfit  tor  use  another  of  much  greater 
importance,  as,  for  example,  an  important 
line  of  railway,  or  make  the  transit  of  pas- 
sengers npon  the  latter  seriously  dangerous. 
lb. 

Parties  who  claim  a  right  to  the  use  of  an- 
other's land,  under  an  act  of  the  legislature 
providing  for  laying  out  and  establishing 
roads,  must,  in  an  action  by  the  owner  for 
trespass  for  such  use,  show  in  their  answer 
a  strict  compliance  with  all  the  provisions  of 
the  statute.    Sherman  v.  Buick,  91  D.  677. 

Governments,  and  not  the  courts,  deter- 
mine whether  a  given  road  will  subserve 
the  publio  need  or  not.    lb. 

In  the  construction  of  a  highway,  the  pub- 
lic authorties  may  not  authorise  the  removal 
of  soil  from  below  grade  on  the  land  of  one 
owner  and  using  it  in  the  construction  of 
the  highway  over  the  land  of  others.  Robert 
v.  Sadler,  58  R.  498. 

14.  The  application,  notice,  etc.  — 
In  proceedings  to  establish  a  highway,  the 
objection  that  the  names  of  persons  through 
whose  lands  it  will  pass  are  not  sufficiently 


denoted  in  the  petition  is  waived  if  not  made 
before  the  appointment  of  viewers,  especially 
if  not  made  by  such  persons  themselves. 
Crowley  v.  O'Brien,  87  D.  329. 

A  notice  of  hearing  on  petition  to  lay  out 
a  highway  to  owners  over  whose  lands  the 
highway  is  to  be  laid  should  be  reasonably 
certain.     Whitcher  v.  Benton,  97  D.  597. 

Notice  of  such  hearing  to  one  tenant  in 
ooinmon  is  not  notice  to  his  oo-  tenant,     lb. 

A  notice  of  hearing  and  award  of  damages 
to  the  husband  alone  cannot  bind  his  wife, 
where  the  wife  has  the  right,  under  an  an- 
tenuptial settlement  with  the  husband,  to 
hold  and  enjoy  the  lands  over  which  the 
highway  is  laid,  free  from  the  control  and 
interference  of  the  husband,  although  the 
husband,  since  the  marriage,  has  taken  the 
profits  of  the  lands  as  his  own  or  for  the  fam- 
ily, under  the  implied  consent  of  the  wife. 
lb. 

15.  Powers,  duties,  and  liabilities  of 
overseers.  —  A  civil  action  cannot  be  main- 
tained against  an  overseer  of  highways  on 
behalf  of  an  individual,  for  an  injury  sus- 
tained by  him  in  consequence  of  the  neglect 
of  the  overseer  to  keep  a  bridge  in  repair. 
Bartlet  v.  Cruder,  8  D.  428. 

Where  a  civil  action  by  a  person  injured 
may  be  maintained  against  overseers  of  high- 
ways for  a  penalty  imposed  by  statute  for 
not  repairing,  the  declaration  ought  to  state 

riafly  the  cause  of  action  arising  under 
statute,  and  every  fact  requisite  to  en- 
able the  court  to  judge  whether  there  has 
been  a  breach  of  duty.  It  is  not  enough  to 
state  generally  that  the  defendant  was  an 
overseer  of  highways,  and  willfully  neglected 
his  duty,  and  suffered  the  bridge  to  remain 
out  of  repair,  whereby  the  plaintiff's  hone 
fell  through  and  broke  his  leg,  etc.  And 
such  declaration  is  not  aided  by  verdict,  for 
though  a  title  defectively  set  out  may  be 
cured  by  verdict,  yet  a  verdict  will  not  cure 
a  total  defect  of  title,     lb. 

A  road  overseer  may,  without  becoming  a 
trespasser,  go  upon  adjacent  land  and  take 
timber  trees  for  road  purposes,  when  the 
amount  taken  does  not  materially  injure  or 
impair  the  value  of  the  land.  Watkint  v. 
Walker  County,  70  D.  298. 

The  owner  of  the  land  is  entitled  to  com- 
pensation from  the  county  for  trees  taken 
from  his  land  by  a  road  overseer  to  repair 
the  road.    lb. 

The  road  overseer  is  the  legally  constituted 
agent  of  the  county  from  which  he  receives 
his  appointment,  and  the  oounty  is  liable  in 
its  corporate  capacity  for  any  acts  done  by 
him  in  the  proper  and  necessary  exercise  of 
the  authority  conferred  upon  him.     lb. 

16.  of  highway  commissioners. 

—  Road  commissioners,  in  adjudicating  upon 
the  necessity  of  a  road,  and  m  locating  and 
making  assessments  for  the  same,  act  judi- 
cially.    The  records  of  their  proceedings  and 
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Judgments  are  entitled  to  the  same  respect 
as  toe  reoords  and  judgments  of  other  tribu- 
nals, so  lone  as  they  act  within  their  juris- 
diction, ana  cannot  be  attacked  collaterally. 
Longfellow  v.  Quimby,  48  D.  625. 

Commissioners  of  roads  are  a  corpora- 
tion, sub  modo,  having  a  corporate  organisa- 
tion, perpetuity  of  succession,  etc,  though 
they  are  not  a  corporation  proper,  because 
they  hare  no  corporate  name,  seal,  or  prop- 
erty.   Miller  v.  Ford,  66  D.  687. 

They  must  sue  and  be  sued  collectively, 
by  their  proper  names  and  official  designa- 
tion.    /&. 

The  commissioners  in  office  when  the  ac- 
tion is  brought  are  proper  parties  to  an  ac- 
tion against  commissioners  of  roads,  on  a 
contract  made  with  them  officially,  and  not 
those  in  office  when  the  contract  was  made. 
lb. 

A  plea  in  abatement  to  an  action  against 
individual  members  of  a  former  board  of  com- 
missioners of  roads,  in  their  private  capacity, 
that  the  contract  sued  on  was  made  with  the 
defendants  and  certain  other  persons  named, 
then  commissioners  of  roads,  in  their  official 
capacity,  gives  the  plaintiff  a  better  writ, 
and  is  good,  notwithstanding  the  changes  in 
membership  of  the  board,  because  the  plain- 
tiff must  take  notice  of  those  changes,  and 
sue  the  existing  board.     lb. 

17.  of  surveyors.  —  A  surrey  of  a 

highway  must  define  its  boundaries  with  rea- 
sonable certainty,  and  a  survey  of  a  mere  line 
extending  in  length  only,  without  breadth,  is 
not  competent  as  evidence  to  prove  the  exist- 
ence of  a  highway.  Beardslee  v.  French,  18 
D.86. 

An  adjoining  proprietor  cannot  maintain 
an  action  of  trespass  against  a  town  surveyor, 
or  a  person  acting  under  his  authority,  for 
changing  the  traveled  track  in  a  highway 
nearer  his  land,  where  the  act  complained  of 
was  done  in  a  lawful  and  reasonable  manner. 
Munaon  v.  MaOory,  4  R.  52. 

18. of  selectmen. — A  road  can  be 

opened  only  by  selectmen  of  a  town  by  a 
certificate  duly  recorded,  or  by  some  other 
act  unequivocal  in  its  character.  Blodaett  v. 
Bouaton,  42  D.  476. 

Laying  open  a  new  road  de  facto  for  travel, 
discontinuing  an  old  road,  and  shutting  it 
up,  and  expending  the  highway  tax  upon  the 
new  road,  on  the  part  of  the  selectmen  of  a 
town,  are  such  unequivocal  acts  as,  if  acqui- 
esced in  by  the  town,  will  constitute  an 
adoption  of  the  new  road,  and  render  the 
town  liable  for  injuries  arising  from  want  of 
repair  thereof;  so  though  the  fences  shut- 
ting in  the  new  road  were  first  opened  by 
private  persons,  or  by  the  injured  party 
himself,  if  the  selectmen  leave  the  road  open 
and  shut  up  the  old  road.    lb. 

As  against  the  owner  of  land  abutting  on 
a  public  highway,  the  selectmen  of  the  town 
have  a  right  to  drain  a  spring  on  the  high- 
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way  on  such  owner's  side,  in  such  manner  as 
to  render  the  highway  safe  from  its  overflow; 
but  they  have  no  right  to  direct  the  water 
from  the  spring  to  a  public  watering-trough 
on  the  other  side  of  the  highway.  Town  of 
tfatfMtf  v.  Hathaway,  26  R.  483. 

19.  of  supervisors.  —  A  private 

action  will  not  lie  against  a  supervisor  of 
highways  for  damages  sustained  from  his  ne- 
glect to  keep  a  bridge  in  his  district  in  re- 
pair.   Dunlap  v.  Knapp,  82  D.  468. 

90.  of  viewers. — If  viewers  ap- 
pointed to  lay  out  a  highway  find  an  "  in- 
closure" on  the  route  petitioned  for,  the 
owner  of  which  will  not  consent  that  the 
road  shall  be  located  through  it,  and  they 
ascertain  that  a  good  route  for  a  road  can  be 
otherwise  had,  they  cannot  locate  the  road 
through  such  inclosure;  nor  can  thoy  locate 
it  upon  suoh  other  route  if  such  route  would 
be  an  essential  departure  from  the  route  men* 
tioned  in  the  petition.  Crossley  v.  O'Brien, 
87  D.  329. 

If  the  report  of  the  viewers  is  silent  con- 
cerning an  inclosure  on  the  route,  it  will  be 
presumed  that  there  is  none,  or  that  the 
owner  has  given  the  oonsent  required;  and 
the  same  presumption  will  be  entertained 
where  the  decision  of  the  county  board  has 
been  appealed  from,  and  tried  by  a  jurv,  and 
a  general  verdict  has  been  rendered  tor  the 
petitioners,     lb. 

91.  Allowance  of  damages  for  land 
taken.  —  Condemnation  of  land  for  a  street 
over  which  the  town  has  a  right  of  way  by 
uninterrupted  use  does  not  entitle  the  owner 
to  damages.      Valentine  v.  Boston,  33  D.  711. 

Grading  a  street  or  alley  dedicated  to 
publio  use  by  a  city  will  not  be  considered 
such  an  exercise  of  the  right  of  eminent  do- 
main as  to  require  compensation  therefrom 
to  owners  of  adjoining  property.  Taylor  v. 
SL  Louis,  65  D.  89. 

29.  Review  of  the  proceedings.  — 
Certiorari  is  the  proper  remedy  to  review  the 
legality  of  the  acts  of  road  commissioners. 
LongfeUowv.  Quimby,  48  D.  525. 

Appeal  lies  from  the  decision  of  a  county 
board,  upon  a  petition  for  a  highway,  to  the 
effect  that  the  road  should  not  be  established 
unless  the  petitioners  would  pay  damages 
fixed  by  the  viewers,  who  reported  that  the 
road  would  not  be  of  publio  utility,  and  as- 
sessed damages  in  favor  of.  certain  of  the 
persons  through  whose  lands  it  would  pass. 
Crossley  v.  O'Brien,  87  D.  329. 

98.  Proceedings  for  alteration  of 
established  roads.  —  A  road  cannot  be 
changed  except  by  competent  authority: 
and  where  a  grantor  bounds  a  tract  conveyed 
to  the  plaintiff,  on  a  road  running  through 
the  remaining  part  of  his  land,  ana  the  road 
as  established  before  that  time  was  con- 
tiguous, neither  the  grantor  nor  a  subse- 
auent  devisee  of  the  remaining  part  can  alter 
tie  location.    Cole  v.  Sprawl,  56  D.  696. 
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The  purposes  for  which  a  road  is  to  be 
used  is  a  question  of  faot  for  the  jury,  on 
the  conveyance  of  a  tract  of  land  bounded 
on  a  road  leading  through  the  remaining 
part  of  the  grantor's  land,  and  it  is  not  er- 
ror to  refuse  an  instruction  that  the  word 
" road"  denotes  only  a  right  of  way  over 
the  grantor's  other  lands  for  the  same  pur- 
poses for  which  it  was  used  by  the  grantor 
at  the  time  of  the  conveyance.    lb. 

The  remedy  for  injuries  caused  by  alter- 
ing the  grade  of  a  highway  by  a  railroad 
corporation  is  not  against  the  town,  under 
tad  Massachusetts  Revised  Statutes,  ohapter 
25,  section  6,  but  against  the  railroad,  under 
the  Revised  Statutes,  chapter  39,  section  56. 
Parker  v.  B.  <e  M.  R.  B.  Co.,  50  D.  709. 

It  is  unnecessary,  under  the  Massachusetts 
Revised  Statutes,  chapter  39,  sections  67,  68, 
in  order  that  a  railroad  corporation  may  alter 
the  grade  of  a  highway,  that  there  should 
be  an  express  agreement  of  the  corporation 
add  selectmen,  or  an  order  of  the  county 
commissioners.  The  corporation  has  an  ab- 
solute  right  to  alter  the  grade,  but  it  is  first 
to  give  notice  to  the  selectmen,  who,  within 
thirty  days,  are  to  notify  it  of  any  altera- 
tions they  may  require  to  have  made;  if  the 
parties  do  not  agree  upon  the  alterations 
necessary,  either  may  apply  to  the  county 
commissioners  to  determine  the  same;  if, 
after  notice  to  the  selectmen,  the  latter  give 
no  notice  as  to  the  alterations  they  require, 
the  presumption  is  that  they  require  none, 
but  leave  the  whole  matter  to  the.  corpora- 
tion,   lb. 

34.  for  repairs.  —  A  town  is  liable 

for  an  injury  to  a  traveler  passing  over  a 
highway  whue  it  is  undergoing  repairs,  al- 
though it  may  not  have  been  guilty  of  any 
other  neglect  than  that  of  permitting  the 
way  to  be  out  of  repair.  The  town  may,  if 
necessary,  close  the  way  during  the  making 
of  the  repairs,  but  if  it  fails  to  do  this,  and 
proceeds  to  repair  without  giving  notice 
that  it  is  not  in  a  condition  to  be  used,  or 
that  there  is  danger  in  using  it,  its  liability 
for  injuries  remains  as  in  other  cases.  Jacobs 
t.  Bangor,  33  D.  652. 

Proceedings  by  indictment,  and  for  the 
statutory  penally  for  obstructing  a  publio 
road,  are  designed  more  as  punishments  for 
offenses  than  as  remedies  for  the  injury,  and 
will  not  preclude  the  publio  from  repairing 
the  road  in  the  first  instance,  and  then  bring- 
ing actions  to  recover  the  cost  thereof  from 
the  party  bound  to  make  repairs.  Wood* 
ring  v.  Forks  Township,  70  D.  134. 

A  township  making  repairs  to  a  publio 
road  may  sue  the  owner  of  the  adjoining 
land  who  is  liable  therefor,  notwithstanding 
the  work  was  done  on  the  oredit  of  the  town- 
ship, and  was  not  actually  paid  for  at  the 
time  of  suit  brought.     lb. 

A  person  whose  duty  it  is  to  repair  a  road 
bay  lawfully  do  any  act  necessary  to  keep 
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road  in  condition  to  be  used  by  the  pub* 
lie,  as  cutting  down  trees,  eta,  but  u  lis 
outs  a  tree  down  for  his  own  use,  he  is  a 
trespasser.  This  rule  applies  to  public  cor- 
porations* City  of  Dubuque  v.  Moloney,  74 
D.  358. 

An  action  on  the  case  for  non-repair  of  a 
highway  will  lie  at  the  instance  of  the  party 
sustaining  special  damage  thereby,  in  any 
ease  in  which  an  indictment  for  non-repair 
would  lie.  County  Comm'rs  v.  DuckeU,  83  D. 
557. 

Public  road  officers  are  liable  to  individ- 
uals for  injuries  suffered  by  failure  to  keep 
roads  in  repair  when  they  are  expressly 
oharged  by  statute  with  the  duty  of  keeping 
suoh  roads  in  repair,  and  their  duties  iu  that 
regard  are  defined,  and  thev  are  provided 
by  statute  with  the  means  of  fulfilling  such 
duties.    lb. 

35.  Labor  on  the  highway. — Persons 
summoned  to  work  on  the  highway  are  not 
excused  by  the  faot  that  they  are  constantly 
employed  on  the  road-bed  of  a  railway  com- 
pany.   State  v.  Hathcock,  47  R.  842. 

36.  Road  taxes.  —  A  sale  of  land  by 
the  county  treasurer  for  non-payment  of 
road  assessments  is  not  void,  because  the 
purchaser,  under  an  arrangement  with  the 
treasurer,  save  him  his  promissory  note  for 
a  portion  of  the  purchase  price.  Longfellow 
v.  Quimby,  48  D.  525. 

87.  Proceedings  to  discontinue  or 
vacate.  — Reduction  of  the  width  of  a  street 
by  vote  of  the  town  operates  a  discontinu- 
ance of  so  much  of  it  as  is  thereby  excluded. 
Valentine  v.  Boston,  33  D.  711. 

Discontinuance  of  a  highway  does  not 
divest  the  right  to  damages  of  one  over 
whose  land  such  highway  is  laid  out>  where 
the  discontinuance  occurs  after  the  highway 
has  been  completely  established,  and  the 
damages  assessed  and  certified  in  the  mods 
required  by  law,  but  before  anything  has 
been  done  towards  opening  the  highway  or 
disturbing  the  possession  of  the  owner  of  the 
land.  Harrington  v.  County  Comm'rs,  33  D. 
741. 

The  legislature  has  power  to  vacate  a 
publio  street  without  the  consent  of  the  per* 
sons  whose  private  interests  are  or  may  be 
affected  by  it  Surrendering  the  right  of 
way  to  the  owners  of  the  soil  is  not  taking 
private  property  for  publio  use,  and  the 
proprietors  of  other  land  incidentally  injured 
by  the  discontinuance  are  not  entitled  to 
compensation.    Paul  v.  Carver,  64  D.  649. 

There  is  no  more  inconsistency  iu  presu  ra- 
ins a  record  of  discontinuance  of  a  highway 
tooe  lost  than  there  is  in  presuming  a  lost 
deed  or  release  or  grant,  or,  especially,  in 
presuming  a  charter  or  act  of  incorporation 
to  have  been  lost.  Webber  v.  Chapman,  80 
D.  111. 

Plaintiff  was  injured  on  a  highway  that 
had  been  legally  discontinued  by  the  town, 
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bat  about  which  no  railing,  fence,  or  other 
warning  to  travelers  had  been  pnt  up.  Held, 
that  the  town  was  liable  nnder  a  statute 
making  it  liable  for  injuries  from  defects  in 
its  highways.  Afunson  v.  Town  0/  Derby,  9 
R.332. 

28.  Abandonment,  non-user,  etc.  — 
Hon-user  for  a  great  number  of  years  will  be 
sufficient  to  forfeit  a  right  to  a  highway. 
Commissioners  v.  Taylor,  1  D.  647. 

Ron-user  of  a  highway  for  many  years  is 
prima  fade  evidence  of  a  release  of  the  right- 
to  the  person  over  whose  land  it  once  ran. 
Beardslee  v.  French,  18  D.  86. 

A  prescriptive  right  to  the  land  of  a  high- 
way may  be  acquired  by  an  individual  who 
incloses  it  and  occupies  it  adversely,  unin- 
terruptedly, and  under  a  claim  of  right  for 
more  than  twenty  years.  This  right  may  be 
thus  acquired  against  the  public,  and  all 
persons  claiming  or  justifying  under  any 
public  right  or  easement  in  such  highway. 
Webber  v.  Chapman,  80  D.  111. 

Travel  may  slightly  deviate  from  the 
thread  of  a  road  to  avoid  an  obstruction,  and 
not  change  the  road  itself.  But  when  the 
whole  length  of  the  road  is  abandoned  for  eight 
or  nine  years,  and  is  not  sufficiently  traveled 
to  prevent  its  becoming  obstructed  by  the 
growth  of  weeds  and  grass,  there  is  not  that 
continued  user  essential  to  a  prescriptive 
right     Gentleman  v.  Soule,  83  D.  264 

Ten  years'  non-user  of  a  public  highway 
does  not  amount  to  an  abandonment  of  the 
easement,  nor  does  the  inclosure  of  the  road- 
way by  the  owner  of  the  adjacent  land  for 
tiie  like  period  entitle  him  to  retain  posses- 
sion of  it    Stale  v.  Culver,  27  R.  295. 

EL  Use  aw  Highways,  aitd  Liability  job 

Defects. 

29.  General  principles. — Citizens  have 
a  right  to  travel  over  the  whole  width  of  a 
highway  without  being  subjected  to  other  or 
greater  dangers  than  may  be  presented  by 
natural  obstacles,  or'  those  occasioned  by 
making  and  repairing  the  traveled  path. 
Johnson  v.  WhUefield,  36  D.  721.  &  P.,  ftfc- 
son  v.  CUy  0/  Gardiner,  66  D.  281. 

A  person  using  land  dedicated  for  a  foot- 
way, as  a  carriage-way,  cannot  recover 
against  the  city  fbr  an  injury  to  his  horse 
by  an  obstruction  therein,  though  he  uses 
ordinary  care  and  skill  in  driving  along  the 
way,  whether  the  dedication  has  been  ac- 
cepted or  not  Hemphill  v.  CUy  of  Boston, 
64  D.  749. 

Safety  and  convenience  for  travelers  and 
their  teams  and  vehicles  are  the  rule  by 
which  it  is  to  be  determined  whether  or  not 
there  be  any  defect  or  want  of  repair  or 
sufficient  railing  upon  highways,  Stinson  v. 
<\qf  Gardiner,  66  D.  281. 

The  occupant  of  a  part  of  a  highway  for 
the  purpose  of  a  funeral  under  his  control 
bat  a  right  to  direct  the  orjler  in  which  the 


carriages  shall  form  in  the  procession,  and 
the  drivers  thereof  have  a  right  to  follow 
such  directions.  Goodwin  v.  Avery,  68  D. 
410. 

A  hackman  has  a  right  to  use  all  reason- 
able force  to  prevent  another  from  occupying 
a  position  in  a  funeral  procession  to  which 
he  has  been  assigned  by  the  one  in  charge 
thereof,     lb. 

It  is  no  nuisance  to  use  highways  for  mo  v. 
ing  buildings  in  a  reasonable  and  judicious 
manner,  where  such  highways  have  been 
commonly  used  for  that  purpose.  Oram*  v. 
Shnttuck,  69  D.  636. 

^  Whether  such  use  is  reasonable  anil  judi- 
cious is  a  question  for  the  jury,  under  all  the 
circumstances  of  the  case.  Proper  streets 
should  be  selected,  the  moving  expedited, 
and  no  unnecessary  obstruction  should  be 
caused.    76. 

At  the  intersection  of  a  common  highway 
and  a  railroad  there  are  concurrent  rights, 
and  neither  a  traveler  on  the  highway  nor 
the  railroad  oompany  has  an  exclusive  right 
of  passage.  North  Pennsylvania  R.  R.  Co,  v. 
HeUeman,  88  D.  482. 

Persons  using  the  highway  as  travelers 
must  see  to  it  that  they  do  not  carelessly  in- 
jure other  travelers;  and  the  same  principle 
is  applicable  between  travelers  ana  persona 
who  are  rightfully  repairing  a  highway  or  a 
horse-railroad  lawfully  within  its  limits. 
Q^irk  v.  Holt,  96  D.  725. 

A  town  is  not  liable  for  an  injury  to  a 
traveler,  caused  by  coasting  on  a  sled  in  the 
highway,  within  the  meaning  of  the  statute 
which  makes  towns  liable  for  injuries  by 
reason  of  insufficiencies  or  want  of  repair  of 
highways,  although  the  selectmen  of  the 
town  neglected  to  forbid  coasting,  as  they 
had  power  to  da  Hutchinson  v.  Concord,  98 
D.  584. 

If  a  highway  is  rendered  continuously  and 
notoriously  impassable  by  washouts,  snow, 
and  ice,  the  traveler  is  not  bound  to  remove 
the  obstructions,  but  if  there  is  no  other  way 
reasonably  available,  may  pass  over  the  ad- 
joining land.  Morey  v.  Fitzgerald,  48  R. 
oil. 

Plaintiff's  horse,  while  he  was  backing  it 
out  of  a  shed,  where  he  had  left  it  for  conve- 
nience, backed  into  a  gulf  on  the  side  of  the 
highway,  twenty  feet  from  the  traveled 
track.  Held,  that  plaintiff  could  not  re- 
cover damages  from  the  town,  for  that  the 
accident  did  not  occur  in  using  the  highway 
for  strictly  traveling  purposes,  and  that  the 
gulf  was  not  within  the  ordinary  limits  of 
the  highway.  Sykes  v.  Town  of  Pawlet,  6B. 
295. 

Plaintiff,  while  driving  along  a  highway, 
was  injured  by  reason  of  his  horse  taking 
fright  at  an  engine  mounted  on  wheels 
whioh  defendant  was  moving  along  the  same 

*  Right  to  go  on  adjoining  land  in  event  of  inv 
payability  of  highway,  see  note,  64  D.  781-734 
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highway  by  means  of  steam-power.  In  an 
action  for  damages,  the  court  charged  the 
jury  that  "  a  party  placing  upon  the  high- 
way any  vehicle  unusual  and  calculated 
from  its  appearance  and  mode  of  locomotion 
to  frighten  horses  of  ordinary  gentleness  is 
liable  for  all  damages  resulting  therefrom." 
Held,  error.  Macombtr  v.  Nichols,  22  R. 
522. 

The  users  of  horses  and  similar  animals 
upon  highways  have  no  rights  superior  to 
the  users  of  other  means  of  locomotion;  and 
if  the  use  of  the  one  result  in  injury  to  the 
user  of  the  other,  the  right  of  action  will  de- 
pend on  the  question  of  negligence,  which  is 
to  be  determined  by  the  jury.    76. 

A  steam-engine  as  a  means  of  locomotion 
fan  a  highway  is  not  necessarily  a  nuisance. 
lb. 

Plaintiff  received  an  injury  from  a  defect- 
ive highway  while  using  such  highway  for 
the  express  purpose  of  horse-racing.  Held, 
that  no  action  lay  against  the  city,  whose 
duty  it  was  to  keep  Ike  highway  in  repair. 
McCarthy  v.  Portland,  24  R.  23. 

Semble,  that  an  aotion  would  lie  had  the 
fast  driving  been  merely  incidental  to  a  law- 
ful use  of  the  highway,     lb. 

The  plaintiff,  on  Decoration  Day,  went 
into  the  street  to  see  a  procession  form,  and 
stood  there  from  three  to  five  minutes,  near 
a  pile  of  lumber,  which  then  fell  on  him  and 
injured  him.  Held,  that,  as  matter  of  law, 
he  could  not  be  said  not  to  have  been  "  trav- 
eling upon  a  highway."  Varney  v.  Man- 
Chester,  42  R.  592. 

80.  Law  of  the  road.*  —  Where  two 
vehicles  meet  in  the  highway,  the  driver  of 
each  must  keep  to  the  right  of  the  middle  of 
the  road,  under  the  Maine  statute,  and  if 
either  cannot  do  so  because  his  vehicle  is 
heavily  loaded,  or  for  any  other  reason,  he 
must  stop  a  reasonable  time  to  permit  the 
other  to  pass;  and  if  he  does  neither,  and  a 
collision  happens,  he  will  be  liable  for  any 
injury  occasioned  to  the  other,  if  the  latter 
Is  guilty  of  no  negligence.  Kennard  v.  Bur- 
ton, 43  D.  249. 

THe  "  law  of  the  road  "  does  not  apply  to 
buildings  that  are  being  moved  through  a 
public  highway.  It  is  limited  to  the  regula- 
tion of  the  conduct  and  rights  of  travelers 
with  vehicles  at  the  time  and  place  of  meet- 
ing, and  while  passing  each  other.  Graves 
v.  ShaUuck,  69  D.  536. 

When  a  driver  attempts  to  pass  another, 
going  in  the  same  direction  on  a  public  road, 
he  does  90  at  his  peril.  At  least  he  must 
be  responsible  for  all  damages  which  he 
causes  to  the  one  whom  he  attempts  to  pass, 
and  whose  right  to  the  proper  use  of  the 
road  is  as  great  as  his,  unless  the  latter  is 

•8eo  a  valuable  note  on  the  law  of  the  road,  78 
D.  404-4.0. 

Duty  ol  travelers  to  pass  to  the  right,  see  note, 
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guilty  of  such  recklessness  or  even  gross 
carelessness  as  would  faring  disaster  upon 
himself.  Avegno  v.  Hart,  13  R.  133. 
^  81.  Actions  for  collision.  —A  plain- 
tiff guilty  of  negligence  contributing  to  a  col* 
lision  in  the  highway  cannot  recover  for  hie 
injury,  though  the  defendant  has  refused  to 
keep  to  the  right  of  the  middle  of  the  road, 
or  to  stop  to  permit  the  plaintiff  to  pass,  aa 
required  by  statute.  Kennard  v.  Burton,  43 
D.  249. 
Where  two  persons  meet,  traveling  on  the 

Eublic  highway,  and  a  collision  takes  place, 
y  which  one  of  them  is  injured,  to  entitle 
him  to  maintain  an  action  for  damages,  the 
injury  must  not  have  been  caused  fay  any 
want  of  ordinary  care  on  his  part  to  avoid  it* 
although  he  was  traveling  on  the  right  aids) 
of  the  road,  and  the  other  party  was  not. 
Parker  v.  Adams,  46  D.  694. 

A  traveler  may  not  remain  stubbornly  and 
doggedl  v  upon  the  right  of  the  traveled  part 
of  a  highway,  and  wantonly  produce  a  col- 
lision which  a  slight  change  of  position 
would  have  avoided.  Persons  meeting  on 
highways  owe  to  each  other  reciprocal 
duties,  and  are  bound  to  use  reasonable  pre- 
cautions to  avoid  collision.  O'MaUey  v. 
Dom,  73  D.  403. 

82.  Bights  of  foot-passengers.  —A 
foot-passenger  has  a  right  to  cross  a  street  at 
any  point,  and  is  not  restricted  to  the  regular 
crossings.  Raymond  v.  City  of  Lowell,  53  D. 
57. 

A  town  is  bound  to  keep  the  space  between 
the  sidewalk  and  the  carriage-way  in  its 
streets  in  a  reasonably  safe  condition  to  per- 
mit foot-passengers  to  cross,  and  is  liable  for 
an  injury  from  a  defect  therein  to  one  using 
due  care,  but  it  is  not  bound  to  keep  the  en- 
tire space  along  the  sidewalk  in  an  equally 
safe  condition.     Tb. 

Testimony  of  witnesses  as  to  the  condition 
of  streets  in  other  towns  in  the  vicinity,  with 
respect  to  the  inequalities,  elevations,  and 
depressions  in  the  space  between  the  side- 
walk and  the  carriage-way  is  admissible,  as 
bearing  on  the  question  of  ordinary  oare,  in 
an  action  against  a  town  for  an  injury  from 
a  defect  in  that  part  of  the  street;  but  testi- 
mony that  such  space  in  other  towns  is  not 
regarded  as  part  of  the  highway  requiring  to 
be  repaired  is  inadmissible.    lb. 

An  elevation  of  two  inches  above  the  aide- 
walk  of  a  grating  over  a  drain  at  the  edge  of 
the  sidewalk,  upon  which  a  foot-passenger 
trips  in  the  daytime,  and  is  injured  while 
crossing  the  street  at  that  point,  there  being 
nothing  to  prevent  his  seeing  the  obstruction, 
and  no  particular  reason  for  his  crossing 
there,  is  not  such  a  defect  as  to  render  the 
town  liable  for  the  injury,  considering  the 
plaintiff's  own  want  of  ordinary  oare.     /&> 

A  foot-traveler  who  is  blind,  and  ignorant 
of  ^he  condition  of  the  highway,  has  a  right 
to  presume  that  tfce  road  is  reasonably  sale 
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in  its  margin,  surface,  and  muniments.    Olid- 
den  v.  Town  of  Reading,  88  D.  639. 

Foot-men  have  no  superiority  of  right,  at 
street  crossings,  over  teams;  they  have  the 
right  in  common,  each  equally  with  the  other, 
and  in  its  exercise  are  bound  to  use  reason- 
able  care  for  their  own  safety,  and  to  avoid 
doing  injury  to  any  others  who  may  be  in 
the  exercise  of  the  equal  right  of  way  with 
them.  Barker  v.  Savage,  6  R.  66;  BtUon  v. 
Baxter,  13  R.  578. 

It  is  the  duty  of  a  foot-man,  in  attempting 
to  cross  a  street  where  the  moving  vehicles 
are  numerous,  to  look  along  the  street  in  the 
vicinity  of  the  crossing,  in  both  directions, 
for  a  reasonable  distance;  a  failure  to  do 
this  will  be  held  to  be  contributory  negli- 
gence, and  will  prevent  recovery  in  ease  of 
injury.     Barker  v.  Savage,  6  R.  66. 

83.  Inabilities  of  towns  for  defects.* 
—  1.  Duty  of  the  town, — It  is  the  duty  of 
towns  to  keep  their  roads  in  repair,  and  to 
remove  obstructions  of  snow-drifts,  where 
the  general  condition  of  the  road  is  such 
that  travel  by  wheeled  carriages  has  been 
resumed.    DuUon  v. .  Weare,  43  O.  590. 

A  town  is  bound  only  to  ordinary  care 
in  keeping  its  streets  in  safe  condition  for 
travelers,  and  not  to  the  highest  possible 
eare.  Raymond  v.  CUy  of  Lowell,  53  D.  67. 
In  an  action  against  a  town  for  injury 
caused  by  a  defective  highway,  it  is  correct 
to  instruct  the  jury  that  the  town  was  bound 
at  all  times  to  have  its  highways  in  a  reason- 
ably safe  condition  for  the  customary  travel, 
if  the  instruction  is  accompanied  with  a 
proper  explanation  of  the  phrase  "reason- 
ably safe,  and  a  proper  qualification  of  the 
expression  "  at  all  times,  so  as  to  limit  it 
to  all  times  when  the  circumstances  were 
such  as  to  admit  of  their  highways  being  in 
the  reasonably  safe  condition  required.  So 
explained  and  qualified,  it  is  unexception- 
able; otherwise,  it  is  not.  Hubbard  v.  City 
of  Concord,  69  D.  520. 

A  town  is  not  bound  to  erect  barriers  to 
prevent  travelers  straying  from  a  highway, 
although  there  is  a  dangerous  place  at  some 
distance  from  the  highway  which  they  may 
reach  by  straying.  Puffer  v.  Inhabs,  of 
Orange,  23  R.  368;  Barnes  v.  Chkopee,  52  R. 
259. 

A  town  is  not  required  to  render  its  roads 
passable  for  traveling  for  the  entire  width  of 
their  located  limits,  but  only  to  keep  a  width 
thereof  in  a  smooth  condition,  sufficient  to 
render  the  passing  over  them  safe  and  con- 
venient. A  town  has  the  right,  in  making 
or  repairing  a  road,  to  remove  stones  ana 
stumps  to,  and  leave  natural  obstructions 
upon,  the  sides  of  a  way,  provided  the  same 
are  situated  so  far  from  the  traveled  track 

•  Liability  of  towns  and  cities  for  defects  in 
highways,  see  note,  24  R.  25,  26. 

Their  obligation*  to  keep  highways  In  repair, 
see  note,  ulL«,e7. 
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that  persons  with  teems  may  pass  without 
danger  of  coming  in  collision  with  them. 
Perkins  v.  Inhabs,  of  Fayette,  28  R.  84. 

2.  /V/ten  toion  is  lUiblefor  injwics,  —  A  non- 
resident injured  by  a  defective  highway  may 
sue  the  town  in  any  county  in  the  state,  un- 
der the  revised  statutes  of  Massachusetts. 
Raymond  v.  City  of  Lowell,  53  D.  57. 

The  liability  of  towns  to  keep  roads  in  re- 
pair is  statutory,  and  the  statute  in  Mass* 
chusetts  applies  equally  to  cities  and  towns. 
lb. 

Every  highway  or  thoroughfare  which  the 
pnblio  has  a  right  to  use  must  be  kept  By 
somebody  in  such  order  that  it  can  be  safely 
used.  In  every  case  except  where  suit  is 
brought  apainst  an  officer  in  his  individual 
capacity,  instead  of  against  the  corporation 
which  he  represents,  the  person  is  liable, 
whether  this  failure  to  repair  is  the  result  of 
his  willful  negligence  or  not.  Erie  v.  Schwrn- 
git,  60  D.  87. 

A  town  is  liable  in  damages  for  injuries 
sustained  by  travelers  using  ordinary  care  in 
driving  on  a  public  highway  which  such 
town  is  bound  to  keep  in  repair,  when,  by 
reason  of  suow-drifts,  the  part  of  the  high- 
way prepared  for  travel  becomes  impassable, 
ana  a  passage-way  outside  and  over  the  gut- 
ter of  the  road  is  used  instead,  by  reason 
whereof  the  injury  occurs.  Savage  v.  Ban* 
gor,  63  D.  658. 

A  city  or  town  is  liable  to  a  person  injured 
by  a  defect  in  the  highway,  if  the  contrib- 
uting cause  is  a  pure  accident,  and  one  which 
common  psndence  and  ampacity  could  not 
have  foreseen  and  provided  against.  RoweU 
v.  City  of  Lowell,  66  D.  464;  Norris  v.  Liich- 
field,  69  D.  546. 

Failure  to  keep  a  public  highway  in  repair 
makes  tho  party  bound  to  repair  liable  to  an 
action  at  the  suit  of  any  one  who  sustains 
special  damage  from  want*  of  such  repair. 
Robinson  v.  Chamberlain,  90  D.  713. 

A  town  is  liable  for  an  injury  caused  by  a 
defective  highway,  though  the  injury  was  in 
part  caused  by  a  defect  m  the  axle  of  plain- 
tiffs vehicle,  provided  the  accident  would  not 
have  occurred  except  for  the  defect  in  the 
highway.    DreJier  v.  FiteJtburg,  99  D.  91. 

Plaintiff  was  injured  while  attempting  to 
pass  a  team  going  in  the  same  direction  upon 
a  highway  which  the  defendant  was  required 
by  statute  to  keep  in  repair.  On  the  trial 
the  court  charged  that  it  was  the  duty  of  the 
town  to  keep  the  highway  in  good  and  suffi- 
cient repair  for  the  meeting  and  passing  of 
teams,  such  as  it  might  reasonably  be  ex- 
pected the  highway  would  be  used  for,  and 
to  keep  such  places  as  would  naturally  invite 
travelers  to  pass  over  them,  for  the  purpose 
of  passing  other  travelers,  reasonably  safe  for 
that  purpose;  that  if  the  highway  at  the 
place  of  the  accident  was  insufficient  in  re- 
spect to  the  width  of  the  traveled  track,  and 
the  situation  of  the  road  was  such  as  to  lead 
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the  plaintiff  to  think  that  it  was  a  safe  place 
to  pass,  and  if  he  used  common  care  and 
prudence  in  undertaking  to  pass,  and  was 
injured  by  means  of  the  insufficiency  of  the 
highway,  he  was  entitled  to  recover.  Held, 
correct.  Mochkr  v.  Town  of  Shaftsbury,  14 
R.634. 

In  an  action  by  the  owner  of  land  adjoin- 
ing a  highway,  against  the  town,  the  declara- 
tion alleged  that  the  defendant  negligently 
permitted  the  highway  and  drains  to  get  out 
of  repair,  so  that  the  water  which  ought  to 
have  gone  through  the  drains  overflowed 
plaintiff's  land,  to liis  damage.  Held,  that  the 
declaration  stated  a  cause  of  action.  Oilman 
t.  Laconia,  20  R.  175. 

Plaintiff's  horse  became  frightened  by  a 
rock  lying  in  defendant's  highway  in  a  situ- 
ation calculated  to  frighten  horses,  and 
plaintiff  in  attempting  to  dismount  was  in- 
jured. Held,  that  if  the  hone  was  unman- 
ageable, and  plaintiff  was  dismounting  to 
avoid  danger,  defendant  was  liable,  but  that 
if  the  horse  was  manageable,  and  plaintiff 
dismounted  to  avoid  apprehended  difficulty, 
the  defendant  was  not  liable.  Held,  also,  that 
the  defendant  was  liable  for  an  injury  occur- 
ring from  the  fright  of  the  horse  at  a  rock, 
although  neither  the  horse  nor  the  carriage 
came  into  contact  with  the  rock,  the  horse 
being  ordinarily  safe  and  gentle.  Card  v. 
(Hty  of  Ellsworth,  20  R.  722. 

A  town  may  be  liable  for  an  injury  sus- 
tained by  a  traveler  on  a  highway  by  driving 
off  a  steep  and  unguarded  embankment,  six 
inches  outside  the  highway,  in  the  dark, 
the  highway  being  brought  up  to  that  point. 
Drew  v.  Town  of  Sutton,  45  R.  644. 

3.  When  town  is  not  liable,  —  No  action  lies 
at  common  law  against  a  town  for  damages 
occasioned  by  defective  highways.  Mower  v. 
Leicester,  6  D.  63;  Barry  v.  City  of  Lowell,  85 
D.  690;  Town  of  Waltham  v.  Kemper,  8  R. 
662;  While  v.  County,  11  R.  65;  Mkenberry 
v.  Township  of  Bazaar,  31  R.  198;  AUnowr. 
Town  of  Stbley,  44  R.  191. 

A  town  is  not  liable  to  a  person  injured 
by  falling  into  a  cattle-guard  lawfully  con- 
structed, near  the  highway  crossed  by  a  rail- 
road, where  it  has  maintained  proper  barriers 
up  to  the  railroad,  and  as  far  as  it  could  do 
so  without  impeding  passing  trains.  Jones 
t.  Inhabs.  of  Waltham,  50  D.  783. 

A  person  injured  by  an  accident  from  an 
authorized  public  work  has  no  legal  remedy. 
/A. 

Towns  are  not  insurers  against  damages 
arising  from  causes  which  no  human  fore- 
sight  oan  anticipate,  no  human  power  can 
avert,  and  no  human  means,  without  time 
and  opportunity,  oan  remedy,  under  a  stat- 
ute making  them  liable  for  injuries  resulting 
from  obstructions,  insufficiencies,  or  want  of 
repairs  in  their  highways.  Hubbard  v.  City 
0/  Concord,  69  D.  520. 

A  town  is  not  liable,  under  a  statute  re- 
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quiring  towns  to  keep  highways  in  "good 
repair,  for  an  injury  sustained  by  a  traveler 
on  a  highway,  by  the  fall  from  an  adjacent 
building  of  a  sign  insecurely  fastened.  Toy- 
lor  v.  Peckkam,  91  D.  235;  5  R.  57a 

A  town  is  not  ordinarily  bound  to  fenoe 
its  roads,  and  where  a  highway  connected 
with  a  private  way,  an<J  there  was  a  defect 
in  the  private  way  some  fifty  to  one  hun- 
dred feet  from  the  junction  of  the  two 
ways,  — held,  that  the  town  was  not  liable 
for  an  accident  happening  to  one  who  drove 
off  by  mistake  upon  the  private  way,  and  was 
injured  by  reason  of  such  defect,  although 
there  was  no  fenoe  or  other  mark  to  show 
the  deviation  of  the  private  way.  Chapman 
v.  Cook,  14  R.  686. 

A  town  is  not  liable  for  damage  sustained 
by  a  traveler  from  the  fright  of  his  horse  at 
meeting  cows  in  the  road  with  boards  on 
their  horns,  and  also  from  a  defect  in  the 
way,  the  combined  action  of  both  causes  op* 
crating  to  produce  the  accident.  Perkins  v. 
Inhabs.  of  Fayette,  28  R.  84. 

84.  Notice  to  town  of  defect,  — In  an 
action  against  a  city  or  town  to  recover 
damages  for  an  injury  sustained  from  a  de- 
fect in  a  highway,  it  must  be  shown  that  the 
authorities  had  notice  of  the  defect,  or  that 
it  was  of  such  a  nature  and  had  existed  for 
such  a  length  of  time  that  knowledge  on  their 
part  must  be  presumed.  Ooodnoagh  v.  Osh- 
loosh,  1  R.  202;  Requa  v.  Rochester,  6  R.  52; 
Reed  v.  Northfield,  23  D.  662.  And  the  state 
of  the  weather,  and  its  natural  effect  upon 
the  ice  over  which  the  public  have  traveled, 
are  proper  matters  for  the  consideration  of 
the  jury  upon  the  question  of  notice.  HoM 
v.  Penobscot,  96  D.  429. 

Whether  notice  to  the  town  of  the  exist- 
ence of  the  defect  oan  be  inferred  from  the 
length  of  time  it  has  continued  is  a  question 
for  the  jury.  Colley  v.  Inhabs.  of  Westbrook, 
2R.  30. 

Proving  notice  to  a  town  of  the  obstruc- 
tion, where  the  statute  requires  "reasonable 
notice,"  may  be  done  without  proof  of  notion 
to  the  town  in  its  corporate  capacity,  or  to  a 
majority  of  the  inhabitants,  or  even  to  an 
officer  of  the  town;  it  will  be  sufficient  that 
several  of  the  townspeople  wore  engaged  in 
erecting  the  obstruction,  one  of  whom  at 
least  was  a  man  of  property.  French  v. 
Brunswick,  38  D.  250. 

Notice  of  defect  in  a  highway  is  necessary 
to  charge  the. town  therewith,  but  actual 
notioe  is  not  absolutely  necessary,  as 
towns  are  bound  to  notice  open  and  visible 
defects  which  could  be  prevented  by  00m- 
mon  and  ordinary  diligence;  and  a  thaw  or 
rain  occurring  nrior  to  an  accident  on  a  high- 
way rendered  impassable  by  snow-drifts  is 
sufficient  notioe  to  the  town  that  snob,  high- 
way is  unsafe.    Savage  v.  Bangor,  63  D.  658. 

It  is  erroneous  to  instruct  the  jury  that  it 
would  form  no  answer  to  the  claim  of  the 
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traveler  for  damages  who  should  suffer  an 
injury  resulting  from  a  defect  in  the  high- 
way, without  any  fault  on  his  part!  even 
though  the  defect  was  produced  by  the  ele- 
ments, and  the  defendants  had  no  notice  of 
it,  or  opportunity  to  repair  it.  This  position 
is  too  unreasonable  and  too  severe  upon 
towns  to  be  sustained  It  subjects  them  to 
penalties  for  misfortunes  falling  upon  the 
traveler,  not  merely  without  fault  or  negli- 
gence on  their  part,  but  against  which  the 
most  unremitting  vigilance  and  the  most 
Uriah  expenditure  are  unavailing.  Hubbard 
▼.  (%  o/ Concord,  69  D.  520. 

Where  a  traveler  is  injured,  without 
mult  on  his  part*  in  conseouence  of  the 
removal  of  planks  from,  a  bridge  by  un- 
known persons,  the  city,  being  bound  to 
keep  the  bridge  in  repair,  wilt  be  liable, 
although  no  actual  notice  of  the  defect  is 
given,  sufficient  time  having  elapsed  to 
render  the  condition  of  the  bridge  notorious. 
Ream  v.  Rochester*  6  R.  62. 

35.  Contributory  negligence.  —  1. 
General  rules.  — A  party  injured  by  a  defect 
in  a  highway  while  not  exercising  ordinary 
ears  cannot  recover  against  the  town  liable 
for  the  defect,  unless  the  defect  was  the  sole 
eause  of  the  injury,  and  the  burden  of  prov- 
ing due  care  on  his  part  is  upon  him.  Ray- 
mond v.  City  of  Lowell,  53  D.  67. 

The  declaration  in  a  suit  for  special  dam- 
age received  by  riding  against  a  public  nui- 
sance in  a  street  must  show  that  there  was  no 
mult  on  the  plaintiff's  part.  It  does  not 
follow  that  because  such  damage  has  been 
received  a  suit  for  the  injury  can  be  main- 
tained even  against  the  person  who  put  such 
auisanee  in  the  street  ML  Vernon  8oc  >. 
Dtuoudsett,  64  D.  467. 

A  city  or  town  is  not  liable  to  a  person  in- 
jured by  the  combined  effect  of  a  defect  in 
the  highway  and  the  negligence  of  a  third 
person.    RoweU  v.  City  of  Lowell,  66  D.  464. 

The  law  exonerates  a  town  from  liability 
for  an  injury  caused  in  attempting  to  pass  over 
a  dangerous  and  defective  sidewalk,  where 
the  traveler  takes  such  a  degree  of  risk,  such 
a  probability  or  possibility  ofinjury,  that  men 
of  common  care  and  prudence  would  not, 
under  ordinary  circumstances,  try  the  ex- 
periment at  their  own  risk.  Hubbard  v. 
City  of  Concord,  69  D.  520. 

2.  What  amounts  to  contributory  negligence. 
— A  traveler  is  bound  to  exercise  greater 
care  and  attention  in  passing  over  a  highway 
while  undergoing  repairs  T>y  which  it  is 
partly  obstructed,  than  be  would  be  required 
to  exercise  in  passing  over  an  unencumbered 
way.  He  is,  in  such  case,  bound  to  exercise 
that  degree  of  watchfulness  and  caution 
which  men  of  ordinary  prudence  would  ex- 
ercise under  such  circumstances,  Jacobs  v. 
Bangor,  33  D.  652. 

One  who  voluntarily  leaps  from  a  wagon 
to  escape  from  an  apparently  greater  peril 
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occasioned  by  a  defect  in  a  highway  may  re- 
cover damages  for  injuries  suffered  by  nun, 
under  a  statute  making  a  town  liable  for  in- 
juries caused  *'  by  reason  of  any  defect  or 
want  of  repair  in  any  highway,"  although 
neither  he  nor  the  wagon  come  in  contact 
with  the  defect,  provided  the  circumstances 
were  such  as  to  justify  his  conduct  in  lean- 
ing from  the  wagon.  Lund  v.  TyngsborougL 
69  D.  169. 

On  a  bill  of  exceptions,  an  appellate  court 
will  hold  that  the  riding  of  a  sate  and  gentle 
horse  on  a  dark  night,  by  one  who  under- 
stands how  to  manage  a  horse,  over  a  famil- 
iar road,  and  turning  out  upon  meeting  a 
carriage,  shows  reasonable  care,  where  an  ac- 
tion is  brought  to  recover  for  an  injury  sus- 
tained by  reason  of  a  defective  highway. 
Stevens  v.  Inhabs.  of  Boxford,  87  D.  616. 

The  defendants,  in  such  case,  have  no 
ground  of  exception,  where  the  jury  are  in- 
structed, according  to  defendants'  request, 
that  "  if  the  horse  passed  the  bank  wall  in 
safety,  and  while  proceeding  in  the  adjoin- 
ing field,  stepped  on  ice  ana  slipped  down, 
and  thus  injured  the  plaintiff  he  could  not 
recover,"  though  the  judge  adds,  after  giv- 
ing such  requested  instruction,  that  "  if  the 
horse,  by  the  reason  of  the  want  of  a  railing, 
went  over  the  bank  wall,  and  immediately, 
and  while  under  the  same  impulse  or  im- 
petus, slipped  on  ice  in  the  field  and  fell, 
thereby  injuring  the  plaintiff  the  town 
would  be  liable.  The  want  of  a  railing  in 
such  ease  is  a  defect  which  must  be  regarded 
as  the  proximate  eause  of  the  injury.    76. 

Where  a  horse,  whioh  being  driven  with 
due  care  upon  a  highway  which  a  town  is 
bound  to  keep  in  repair,  becomes,  by  reason 
of  fright,  disease,  or  viciousness,  actually 
uncontrollable,  so  that  his  driver  cannot  stop 
him,  or  direct  his  course,  or  exercise  or  re- 
gain control  over  his  movements,  and  in  this 
condition  comes  upon  a  defect  in  the  high- 
way, as  upon  a  place  defeotive  for  want  of  a 
railing,  and  by  whioh  an  injury  is  occasioned, 
the  town  is  not  liable  for  the  injury,  unless 
it  appears  that  it  would  have  occurred  if  the 
horse  had  not  been  so  uncontrollable.  But 
a  horse  is  not  to  be  considered  uncontrollable 
if  he  merely  shies  or  starts,  or  is  momentarily 
not  controlled  by  his  driver.  Titus  v.  Inhabs. 
of  Northbridge,  93  D.  91. 

3.  Effect  of  knowledge  of  defect.  —  A  person 
injured  by  an  obstruction  in  a  street  cannot 
complain,  but  takes  the  risk  upon  himself, 
where  he  knows  of  such  obstruction,  and  at- 
tempts to  pass  it,  but  cannot  see  it  in  conse- 
quence of  the  darkness  of  night,  or  of  the 
rue  of  water  over  the  street.  ML  Vernon 
Soc  v.  DusowheU,  64  D.  467. 

Actual  notice  is  not  required  to  be  given 
to  a  traveler  of  every  specific  obstruction 
on  a  public  highway.  Knowledge  that  there 
is  a  prolfebility  of  danger  is  more  than  enough. 
It  is  sufficient  that  he  has  notice  or  know!- 
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edge  enough  of  facts  to  put  him  on  inquiry. 
Hubbard  v.  City  of  Concord,  69  D.  520. 

No  aetion  against  a  town  to  recover  for 
injuries  occasioned  by  falling  upon  the  ioe  on 
a  dangerous  sidewalk  can  be  sustained  by 
one  who  knows  it  to  be  dangerous,  by  means 
of  ice  upon  it,  and  who  voluntarily  attempts 
to  pass  over  it,  though  the  town  is  bound  to 
keep  the  way  in  repair.  The  burden  is  on 
the  plaintiff  to  show  the  use  of  ordinary  care. 
Wilton  v.  City  of  Charleston*  85  D.  09a 

Knowledge  of  a  defect  in  a  highway  by  a 
party  injured  thereby  is  not  conclusive  evi- 
dence of  negligence  contributing  to  the  in* 
Jury.    Reed  v.  Nortkfidd,  23  D.  662. 

Evidence  that  one  injured  by  such  defect 
knew  of  its  existence,  and  was  an  inhabitant 
of  the  town,  is  material  only  to  the  point 
whether  he  used  due  diligence  in  avoiding 
the  injury,  in  an  action  against  the  town. 
lb. 

In  an  action  to  recover  for  an  injury 
caused  by  falling  into  an  excavation  in  a 
street  in  the  night-time,  it  is  only  necessary 
for  plaintiff  to  show  that  he  exercised  ordi- 
nary care  to  avoid  the  accident.  What  is 
ordinary  care  depends  on  the  circumstances, 
and  knowledge  is  one  of  those  circumstances. 
But  knowledge  does  not  change  the  rule,  and 
require  extraordinary  care,  but  merely 
changes  the  application  of  the  test  aa  to  what 
constitutes  ordinary  care.  Hanion  v.  Keokuk, 
74  D.  276. 

The  fact  that  a  traveler  on  a  public  road 
knew  that  a  bridge  had  a  hole  in  it  and  was 
unsafe  is  not  a  bar  to  his  recovery.  County 
Oomm'rg  v.  Burgess,  47  R.  745,  note. 

4.  BhHdenc*  of  negligence  or  due  core.  —The 
burden  of  proving  clue  care  in  an  action 
against  a  town  for  damages  arising  from  the 
obstruction  of  a  highway  is  upon  the  plain* 
tifl,  yet  it  may  be  inferred  from  circum- 
stances.   French  v.  Brunswick,  38  D.  250. 

Plaintiff  is  not  bound  to  establish  at  the 
outset,  as  a  distinct  affirmative  proposition, 
that  he  was  not  guilty  of  negligence,  HiU 
v.  Town  of  New  Have*  88  D.  613. 

The  question  of  contributory  negligence  is 
one  of  fact  for  the  jury.    lb. 

In  an  action  against  a  town  for  injuries 
sustained  by  a  defect  in  a  highway,  the  faot 
that  plaintiff  was  at  the  time  traveling  on 
the  wrong  side  of  the  road  in  violation  of 
the  statute  does  not,  as  a  matter  of  law,  de- 
feat the  action,  if  his  own  fault  or  negligence 
did  not  contribute  to  the  injury;  but  it  is 
competent  evidence  of  negligence  on  his  part 
for  tne  jury.  Damon  v.  Inhabe.  ofSdtuate, 
20  R.  316. 

IIL  Obstructions    and   Encroachments, 
and  Liability  thkrbjob, 

1.  Civil  Action. 

86.  What  amounts  to  an  obstruc- 
tion or  defect.  —  In  determining  what  con- 
stitutes a  defect  within  the  statute  subjeot- 
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ing  towns  to  liability  for  injuries  resulting 
from  obstructions,  insufficiencies,  or  want  of 
repairs  in  their  highways,  it  must  be  con- 
sidered that  nothing  is  an  obstruction  which 
the  town  was  not  bound  to  have  removed  at 
the  time  of  the  injury,  under  the  circum- 
stances of  that  particular  ease;  nothing;  aa 
insufficiency  which  it  was  not  reasonably, 
bavins;  reference  to  those  circumstances, 
bound  then  to  have  improved;  nothing  a 
want  of  repairs  which,  in  the  same  view,  it 
was  not  bound  to  have  amended.  Hubbard 
v.  City  of  Concord,  69  D.  620. 

Persons  playing  ball  in  a  highway  are  liable 
aa  joint  trespassers  for  an  injury  done  by  one 
of  them  in  accidentally  striking  a  traveler 
with  the  ball  in  the  course  of  the  game, 
where  the  highway  is  so  narrow  as  to  make 
the  playing  of  such  games  there  dangerous  to 
travelers.     Vosburgh  v.  Moak,  48  D.  61  & 

Towns  owe  a  statutory  duty  to  travelers, 
for  the  breach  of  which  the  party  suffering 
special  damage  may  maintain  an  action,  to 
remove  from  the  margins  of  their  highways 
objects  unlawfully  deposited  there,  which,  by 
their  frightful  appearance,  make  it  unsafe  to 
travel  the  road  with  ordinary  horses.  Morse 
v.  Richmond,  08  D.  600. 

Placing  material  for  building  in  a  street, 
for  a  reasonable  time,  in  a  manner  likely  to 
occasion  the  least  inconvenience  to  the  pub- 
lic, is  not  an  obstruction,  if  it  be  necessary 
to  deposit  such  material  in  the  street  for 
want  of  room  therefor  elsewhere,  and  the 
author  of  the  obstruction  will  not  be  liable 


for  injury  caused  by  a  collision  therewith. 
~  74  D. — 


Wood  v.  Moors, 

Persons  are  not  liable  for  obstructing  a 
highway,  where  the  obstruction  is  temporary, 
and  necessary  to  their  reasonable  use  of  tt  j 
but  in  such  cases,  they  must  so  conduct 
themselves  as  to  discommode  others  as  little 
as  is  reasonably  practicable,  and  remove  the 
obstruction  or  impediment  within  a  reason- 
able time,  having  regard  to  the  circumstances 
of  the  case.    Davis  v.  Wtnekm,  81  D.  573. 

Mere  misconduct  of  individuals  upon  a 
highway,  itself  in  a  reasonably  safe  and  fit 
condition,  or  their  rightful  use  of  it,  does  not 
amount  to  an  "  obstruction  "  for  which  a  city 
is  liable  under  the  New  Hampshire  statute; 
and  the  liability  of  the  city  is  not  enlarged 
by  the  faot  that  it  had  notice  of  such  use  or 
misconduct  Ray  v.  City  of  Manchester,  88  P. 
102. 

An  object  in  a  highway,  such  as  a  small 
pile  of  gravel,  with  which  a  traveler  doss 
not  come  in  contact  or  collision,  and  which  is 
not  shown  to  have  been  a  natural  encum- 
brance or  obstruction  in  the  way  of  travel, 
is  not  to  be  deemed  a  defect  for  the  sole  rea- 
son that  it  was  of  a  nature  to  cause  a  horse 
to  take  fright,  to  escape  from  his  driver,  and 
do  damage.  Kingsbury  v.  Dtdham,  00  D. 
191. 

An  object  suspended  over  a  highway,  ea» 
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tirely  oat  of  the  way  of  travelers,  yet  dan- 
gerous to  them  by  reaion  of  its  being  inse- 
curely fastened,  doss  not  render  such  way 
defective  within  the  moaning  of  the  Con* 
Dectaent  statute  "concerning  highways  and 
bridges  **;  and  a  citv  is  not  liable  for  an  in* 
jury  caused  by  such  object,  under  the  duty 
imposed  upon  it  to  keep  the  street  "  in  good 
sad  sufficient  repair,  Bewison  ▼.  City  0/ 
New  Haven,  91  D.  718. 

ThefoBowmg  ham  00m  held  to  be  defect*  or 
obstructions:  Hie  use  of  a  highway  for  games 
or  sports  dangerous  to  travelers.  Voshuryh  v. 
Moat,  48  D.  613. 

Permitting  a  track  to  stand  in  a  publio 
street,  for  the  purpose  of  remaining  there 
daring  the  night.    Powell  v.  Dement*,  50  D. 

7aa 

Any  object  in,  upon,  or  near  the  traveled 
path  of  a  highway  which  necessarily  ob- 
structs or  hinders  one  in  the  use  of  such 
highway  for  the  purpose  of  traveling  thereon, 
or  which,  from  its  nature  or  position,  is 
likely  to  produce  that  result.  But  those  ob- 
jects which  have  no  necessary  connection 
with  the  road-bed  or  the  publio  travel 
thereon,  and  which  may  expose  a  person  to 
danger,  not  as  a  traveler,  but  independent 
of  the  highway,  do  not  ordinarily  render  the 
road  defective.  Bewison  v.  City  0/  New 
Haven,  91  D.  718. 

Permitting  swine  to  run  at  large  in  the 
highway  without  a  keeper;  although  the 
owner  did  not  know  they  were  in  the  high- 
way at  the  time  of  the  injury.  Jewett  v. 
Qage,  92  D.  615. 

Objects  within  the  limits  of  a  highway, 
naturally  calculated  to  frighten  horses  of 
ordinary  gentleness;  even  though  so  far  re- 
moved from  the  traveled  path  as  to  avoid* 
all  danger  of  collision.  Foshay  v.  Olen 
Ra*n,  3  R.  73;  Ayer  v.  City  0/  Norwich,  12 
R.396, 

The  maintenance  of  hay  •scales  in  the  street 
in  front  of  owner's  premises,  when  the  fee  of 
the  streets  is  in  the  town.  Emerson  v.  Bab- 
cock,  65  R.  273. 

87.  Bemedy  by  abatement  or  re- 
moval —  The  wanton  and  unnecessary  de- 
struction of  property  by  persons  removing 
obstructions  from  a  highway  is  a  trespass  for 
which  they  are  liable  to  an  action.  Beardske 
v.  French,  18  D.  86. 

An  overseer  of  a  highway  may  remove 
therefrom  whatever  obstructs  or  interferes 
with  the  publio  use  of  it;  but  if  he  cuts  down 
a  tree  which  does  not  obstruct  or  interfere 
with  such  public  use,  he  is  a  trespasser,  and 
if  he  acts  maliciously  in  so  doing,  he  is  liable 
to  exemplary  damages.  Winter  v.  Peterson, 
61  D.  67a 

Whether  or  not  a  tree  cut  by  an  overseer  of 

highways  obstructed  the  publio  use  thereof, 

and  whether  or  not  he  cut  it  malioiously, 

are  questions  of  fact.     lb. 

The  duty  of  towns  to  remove  obstructions 
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from  their  highways  does  not  attach  until 
they  know,  or  ought  to  know,  of  the  obstruc- 
tions, nor  while  the  obstructions  are  upon  the 
highways  a  reasonable  time  for  the  purposes 
of  transportation.  Morse  v.  Richmond,  98  D. 
600. 

A  stage-coach  stopping  for  an  unreasonable 
time  on  a  publio  highway,  in  front  of  and 
obstructing  the  entrance  of  a  camp-meeting 
(ground,  is  a  nuisance,  and  may  be  removed 
by  those  who  are  inconvenienced,  or  by  a 
deputy  sheriff,  Turner  v.  BoUsman,  89  R. 
361. 

88.  Remedy  by  action  for  damages. 

—  1.  The  right  of  action.*  —  Indictment,  and 
not  a  private  action,  is  the  proper  remedy 
for  obstructing  a  street  or  highway."  Comm'rs 
v.  Taylor,  1  D.  647. 

An  individual  suffering  special  damage 
from  the  obstruction  of  a  highway  may  have 
his  action  therefor,  although  the  act  is  in- 
dictable. Thayer  v.  Boston,  81  D.  157;  Cole 
v.  Sprout,  56  D.  696;  Houek  v.  Waehter,  6  B. 
332.  The  special  damage,  to  support  such 
action,  must  be  something  not  merely  differ- 
ing in  degree,  but  in  kino,  from  that  which 
must  be  Seemed  common  to  alL  Thayer  v. 
Boston,  31  D.  157. 

Where  the  damage  alleged  by  plaintiff  was, 
that,  having  gone  to  P.  oy  the  highway,  as 
he  was  returning  home  he  met  an  obstruc- 
tion, a  fence  placed  across  the  highway  by 
defendant,  and  was  withheld  by  defendant 
from  removing  it,  and  was,  in  consequence, 
"  obliged  to  proceed  to  his  farm  by  a  very 
circuitous  route,  to  his  loss  and  detriment, 

—  held,  that  this  was  insufficient  to  maintain 
the  action.     Hovchv.  Waehter,  6  R.  832. 

Trespass  cannot  be  maintained  by  the 
owner  of  the  soil  over  which  a  highway 
passes,  against  a  person  placing  any  encum- 
brance or  nuisance  thereon  which  only  im- 
pedes or  obstructs  it  as  a  way.  Mayhew  v. 
Norton,  28  D.  300.  Contra,  see  Lewis  v. 
Jones,  44  D.  138. 

Osse  is  the  proper  remedy  for  injuries  oc- 
casioned by  the  obstruction  of  a  highway. 
Martin  v.  Bliss,  32  D.  52. 

An  action  lies  as  well  for  damage  to  ad- 
joining property,  by  stopping  or  impeding  the 
travel  on,  to,  or  from  a  street  or  highway,  as 
for  any  other  damage  that  can  be  done  to 
property,  although  the  property  injured  may 
not  be  touched  by  the  obstruction.  Little 
Miami  R.  A  Co.  v.  Naylor,  69  D.  667. 

A  person  receiving  bodily  hurt  or  suffering 
damage  to  his  horse  or  carriage  in  conse- 
quence of  a  direct  collision  with  an  obstruc- 
tion in  a  highway,  without  fault  or  negligence 
on  his  own  part,  is,  as  a  general  rule,  spe- 
cially damnified,  and  may  maintain  an  action 
against  the  author  of  the  obstruction.  Wood 
v.  Mears,  74  D.  222. 

*  Right  of  action  for  frightening  horses  on  a 
highway  by  traction  end  other  engines,  see  note. 
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One  who,  in  the  proeecntion  of  his  busi- 
ness, attempting  to  pass  over  a  public  high- 
way  with  teams  and  wagons^  is  for  five  days 
delayed  by  an  obstruction  unlawfully  placed 
in  the  road  by  another,  has  a  good  cause  of 
action  for  damages.  MUarkey  v.  Foster,  26 
R.  631. 

A  lot-owner  whose  title  extends  only  to 
the  middle  of  a  highway  forty  feet  wide  can- 
not maintain  an  action  for  damages  by  an 
unlawful  obstruction  eleven  feet  wide,  on  the 
opposite  side  of  the  center,  caused  bv  the 
construction  thereon  of  a  railway  embank- 
ment, the  only  effect  of  which  is  to  render 
access  to  his  property  more  difficult  and  in- 
convenient, and  to  force  the  travel  nearer  to 
his  lot  Indiana  etc.  l?y  Co.  v.  EbcrU,  69  R. 
226. 

2.  Who  fe  liable.*—  One  who  leaves  a  cart 
loaded  with  wood  in  the  middle  of  a  public 
road  is  liable  for  injury  caused  to  a  traveler 
by  reason  of  the  obstruction,  although  such 
cart  was  placed  there  without  his  knowledge 
or  consent,  if  after  he  knew  that  it  was  there 
he  permitted  it  so  to  remain.  Linsley  v. 
BushneU,  38  D.  79. 

The  fee  in  a  street  marked  on  a  plan  re- 
mains in  the  grantor,  and  until  it  is  opened, 
no  action  for  obstructing  it  can  be  main- 
tained against  him  or  those  claiming  under 
him.     SouUierland  v.  Jackson,  60  D.  633. 

An  excavation  of  a  highway  without  au- 
thority renders  the  person  responsible  for 
the  work  liable  for  damages  to  one  who, 
using  due  care,  falls  in  and  is  injured;  and 
the  fact  that  such  person  provided  proper 
guards  or  coverings  will  not  affect  his  liabil- 
ity, if  they  became  unsafe  or  were  insufficient 
at  the  time  of  the  accident,  such  person  be- 
ing bound,  at  his  peril,  to  keep  the  highway 
safe.    Congreve  v.  Morgan,  72  D.  496. 

Damages  may  be  recovered  from  one  who 
places  obstructions  in  a  highway,  by  another 
stopped  by  the  obstructions  on  returning 
home  with  a  loaded  team,  and  compelled 
with  his  team  to  take  a  more  oircuituous 
route  to  his  plaoe  of  destination;  although, 
it  seems,  no  action  could  be  maintained,  un- 
der the  Maine  statutes  under  similar  circum- 
stances against  a  town.  Brown  v.  Watson, 
74  D.  482. 

The  owner  of  a  building  is  liable  for  in- 
juries resulting  from  obstructions  created  or 
caused  by  him  in  the  highway  adjacent  to 
his  premises.  Kirby  v.  Boylston  etc  Ass'n,  74 
D.  682. 

A  party  guilty  of  a  nuisance  in  making  an 
excavation  in  a  public  highway  is  responsible 
for  all  injuries  resulting  therefrom  during  its 
continuance.  City  of  Portland  v.  kkhardson, 
89  D.  720. 

3.  The  damages  recoverable,  —  Damages  for 
obstructing  a  highway  and  the  lights  and 

*  Liability  of  public  officer  for  neglect  of  his 
duty  concerning  highways,  see  note,  S3  D.  663- 
666* 
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doors  of  plaintiff's  house,  by  erecting  a 
building  in  the  highway,  are  recoverable  t# 
the  date  of  the  writ  only,  and  not  to  tho 
time  of  the  trial     CoU  v.  Sprowl,  66  D.  696. 

Damages  for  which  a  town  can  recover  for 
an  injury  to  its  highway  by  a  railroad  cor- 
poration do  not  extend  to  mere  inconve- 
niences in  the  use  of  the  road  not  making  it 
more  expensive  to  be  kept  in  repair;  but  if 
the  injury  renders  the  highway  more  expen- 
sive to  be  kept  in  repair  or  to  make  it  rea- 
sonably safe  and  convenient  for  the  public, 
the  town  may  recover  reasonable  damages, 
and  if  the  railroad  so  obstructed  the  highway 
that  the  publio  could  not  pass,  the  town  may 
recover  what  it  would  cost  to  provide  an- 
other mode  of  passing.  Troy  v.  Cheshire  R.  A 
Co.,  56  D.  177. 

Plaintiff  cannot  recover  for  any  cause  of 
action  not  included  in  his  writ;  consequently, 
in  an  action  by  a  town  against  a  railroad  for 
injury  to  a  highway,  where  the  declaration 
alleges  injury  from  the  first  construction  of 
the  railroad,  and  from  its  continuance  to  the 
date  of  the  writ,  the  plaintiff  can  recover  for 
no  damage  not  sustained  when  his  action  is 
commenced;  but  for  any  future  damage  he 
may  recover  in  an  action  based  upon  the 
continuance  of  the  injurious  cause.    lb. 

In  an  action  by  a  town  for  an  injury  to  a 
highway,  where  the  injury  is  of  such  a  char- 
acter that  its  continuance  is  necessarily  an 
injury,  and  where  it  is  of  such  a  permanent 
character  that  it  will  continue  without 
change  from  any  cause  but  human  labor, 
there  the  damage  is  an  original  damage,  and 
may  at  once  be  fully  compensated;  but  where 
the  continuance  of  such  act  is  not  necessarily 
injurious,  or.  where  it  is  necessarily  of  a  per* 
man  eat  character,  but  may  or  may  not  be 
injurious,  or  where  it  may  or  may  not  be 
continued,  there  the  injury  to  be  compen- 
sated in  a  suit  is  only  the  damages  that  have 
happened,    lb. 

A  special  allegation  of  damages  is  not  ne- 
cessary in  such  an  action,  where  damages 
necessarily  result  to  the  town  from  the 
injury.     lb. 

30.  liability  of  towns.*  — A  town  k 
liable  for  damages  arising  from  its  having 
allowed  the  sides  of  the  traveled  path  of  a 
publio  highway  to  be  encumbered  with  logs 
or  other  things  unnecessarily  placed  there. 
Johnson  r.  wTuteJUtd,  36  D.  721. 

Towns  have  the  right  to  control  the  whole 
width  of  highways,  and  have  a  oorreepondinjg 
duty,  although  they  are  not  bound,  where  it 
is  unnecessary,  to  work  the  whole  width; 
and  it  is  not  necessarily  a  good  defense  to  a 
claim  for  damages  that  they  were  incurred 
by  reason  of  an  obstruction  upon  the  margin. 
Morse  v.  Riclmond,  98  D.  600. 

Towns  are  bound  to  remove  obstructions 

•  Liability  of  individuals  or  towua  for  not 
guarding  excavations  in  or  adjacent  to  highways, 
see  note,  79 IX  710-906. 
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unlawfully  deposited  upon  their  highway!, 
the  natural  operation  of  which  is  to  occasion 
accidents  by  frightening  ordinary  horses,  and 
are  liable  for  their  negligent  failure  so  to  do. 
lb 

A  left  in  a  town  highway  an  object  calcu- 
lated to  frighten  horses.  The  town  negli- 
gently suffered  it  to  remain,  and  the 
plaintiff's  horse  was  frightened  by  it  and 
ran  away,  doing  damage.  Held,  that  A 
and  the  town  were  not  joint  wrong-doers, 
and  the  plaintiff  might  recover  against  the 
town.     Bennett  v.  Ftjield,  43  R.  17. 

40.  Recovery  over  by  town.  — -  A  town 
cannot  maintain  an  action  for  an  injury  to  a 
highway  by  the  destruction  of  a  bridge 
which  is  a  part  thereof,  the  highway  being 
one  which  it  is  bound  to  keep  in  repair,  un- 
less the  town  has  repaired  it,,  or  incurred 
some  expense  or  disbursement  in  consequence 
of  such  wrongful  act.  Inhabe.  of  Freedom  v. 
Weed,  63  D.  670. 

A  person  obstructing  a  highway  is  liable  to 
the  town  therefor,  and  will  be  bound  by  a 
judgment  recovered  by  a  traveler  against  the 
town  for  injury  therefrom,  where  he  is  duly 
notified  of  the  pendency  of  the  suit.  Little- 
ton v.  Rkhardwn,  68  D.  759. 

In  an  action  to  charge  a  person  with  dam- 
ages recovered  by  a  traveler  against  a  town, 
on  account  of  an  injury  suffered  by  him  by 
reason  of  obstructions  placed  by  defendant 
in  a  public  nigh  way,  plaintiff,  to  sustain  the 
same,  must  prove,  —  1.  The  contract  or  rela- 
tion upon  which  the  liability  over  depends; 
2.  An  action  for  a  cause  for  which  the  de- 
fendant is  so  liable  under  that  contract  or 
relation;  3.  A  notice  to  the  defendant  to 
take  upon  him  the  defense  of  the  suit;  4.  A 
recovery  of  damages,  of  which  the  record  is 
conclusive  evidence  when  the  other  points 
are  established;  and  no  presumption  is 
allowed  in  favor  of  anyof  these  points.    lb, 

41.  Pleading.  —  Plaintiff  may  be  eon- 
lined  to  proof  of  a  single  injury  for  insuffi- 
ciency of  a  highway,  where  he  avers  that  the 
cause  of  action  arose  on  a  certain  day  and 
divers  other  days  between  that  day  and  the 
commencement  of  suit.  Baxter  v.  WimooeH 
Turnpike  Co.,  62  D.  84. 

A  declaration  alleging  that  plaintiff  had 
contracted  with  the  town  to  keep  a  certain 
highway  in  repair  for  three  years,  and  that 
the  defendant,  intending  to  injure  the  plain- 
tiff; deposited  stone  and  rubbish  on  the  road, 
and  obstructed  a  drain  so  that  the  water  ran 
over  and  injured  the  road,  by  means  of 
which  the  plaintiff  was  subjected  to  greater 
expense  in  keeping  the  road  in  repair,  is  suf- 
ficient on  demurrer.  The  allegation  that  the 
act  was  done  with  intent  to  injure  the  plain- 
tiff is  not  to  be  taken  as  merely  formal,  but 
as  an  averment  of  an  actual  intent.  McNary 
v.  Chamberlain,  91  D.  732. 

A  declaration  in  an  action  for  injury  occa- 
sioned by  a  defect  in  a  highway  is  good,  in 
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substance,  notwithstanding  superfluous  and 
objectionable  matter  in  the  description  of  the 
defect,  etc.,  if  the  identity  of  the  cause  of 
action  sufficiently  appears.  HoU  v.  Penob- 
scot, 96  D.  429. 

In  an  action  for  damages  for  an  injury 
caused  by  an  obstruction  in  a  publio  street, 
and  consequent  collision  therewith,  a  defend- 
ant setting  up  the  defense  that  he  had  a  right 
to  place  building  materials  in  the  street  must 
aver  facts  showing  a  reasonable  necessity  for 
so  doing,  or  his  answer  in  that  regard  will  be 
defective.     Wood  v.  Mean,  74  D.  222. 

42.  Evidence.  — A  declaration  that  al- 
leges that  defendent  wrongfully  placed  an 
obstruction  upon  the  traveled  path  of  a  high- 
way, and  negligently  and  wrongfully  permit- 
ted the  same  to  remain  there,  is  sustained 
by  proof  that  persons  unknown  placed  suoh 
obstruction,  consisting  of  property  of  the  de- 
fendant, in  the  road,  and  that  the  defendant, 
knowing  it  to  be  there,  permitted  it  to  re* 
main.    Linsley  v.  BushneU,  36  D.  79. 

It  is  incompetent  for  the  plaintiff  to  prove 
that  other  persons,  in  passing  upon  the  side- 
walk, at  the  place  of  the  accident,  had  met 
with  difficulty,  and  slipped  there,  where  the 
alleged  defect  in  the  highway  was  its  slip- 
pery condition  caused  from  ice.  It  is  ex- 
cluded for  the  reason  that,  if  admitted,  it 
would  present  a  collateral  issue,  with  all  its 
attendant  circumstances,  and  thus  raise  an 
issue,  material  in  the  case,  which  the  other 
party  was  not  bound  to  be  prepared  to  meet 
Hubbard  v.  City  qf  Concord,  69  D.  620. 

It  is  incompetent  for  defendant  to  prove 
that  sidewalks  similarly  constructed,  or  con- 
structed in  any  given  manner,  were  common 
in  other  cities,  towns,  or  localities,  either  for 
the  purpose  of  showing  that  the  sidewalk 
was  properly  constructed,  or  that  the  plain- 
tiff aid  not  exercise  proper  care  and  pru- 
dence in  passing  over  it.  lb.;  Button  v. 
Weave,  43  D.  690. 

Where  an  action  was  against  a  town  for 
defect  in  a  highway,  and  the  alleged  defect 
was  a  pile  of  lumber  by  the  side  of  the  road, 
which  frightened  plaintiff's  horse,  evidence 
was  offered  to  show  that  other  horses  were 
frightened  in  passing  it.  Held,  that  such 
evidence  was  admissible,  and  its  exclusion, 
error.    Darling  r.  Westmoreland,  13  R.  66. 

2.  Criminal  Prosecution. 

48.  What  constitutes)  the  offense  of 
Obstructing  a  highway.—  High  crimes 
and  misdemeanors  are  such  immoral  and!nn- 
lawful  acts  as  are  nearly  allied  and  equal  in 
guilt  to  felony,  yet,  owing  to  some  technical 
circumstance,  do  not  fall  within  the  defini- 
tion of  felony.  The  obstruction  of  a  high- 
way is  not  a  high  crime  and  misdemeanor. 
State  v.  Knapp,  16  D.  68. 

For  damage  or  injury  to  a  public  highway, 
caused  by  a  collection  of  water  in  a  dam, 
and  the  cutting  of  the  dam  by  the  owner  to 
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prevent  a  broach  in  another  place,  such 
owner  of  the  dam  is  liable.  State  t.  Knotty 
42  D.  886. 

The  public  hare  a  right  to  passage  over  a 
street  unobstructed  by  any  impediments,  to 
its  utmost  extent,  subject  only  to  such  tern* 

rorary  partial  obstructions  as  all  public 
ighways  must  suffer  in  cases  of  plain  and 
evident  necessity.  People  v.  Cunningham,  48 
D.  709. 

One  may  deposit  goods,  fuel,  or  the  like 
in  a  street  for  a  reasonable  time,  for  the  pur- 
pose of  removal  to  his  house  or  place  of  busi- 
ness, where  there  is  a  reasonable  necessity 
for  it,  if  it  be  done  in  such  manner  as  to  ob- 
struct public  travel  as  little  as  possible;  but 
he  cannot  use  the  street  as  part  of  his  prem- 
ises for  the  transaction  of  his  business,  so  as 
to  impede  travel    /&. 

Defendant  is  liable  for  the  obstruction  of  a 
street  by  his  customers  in  front  of  his  dis- 
tillery, where  he  invites  them  to  come  there 
to  receive  slops,  which  he  undertakes  to  de- 
liver in  the  street,  and  in  consequence  of  such 
invitation  they  resort  there  in  such  numbers 
and  behave  in  such  a  manner  as  to  impede 
travel.    lb. 

An  obstruction  of  a  way  is  indictable,  when 
it  injuriously  affects  the  right  of  the  publio 
in  their  aggregate  capacity,  as  distinguished 
from  a  mere  individual  or  private  right. 
People  v.  Jackson,  74  D.  729. 

A  recess  or  cul-de-sac  in  the  interior  of  a 
eity  block,  leading  to  the  rear  of  lots,  is  no 
publio  highway,  and  the  obstruction  thereof 
is  not  indictable,  being  merely  a  private  of- 
fense,   lb. 

44.  Matters  of  defense.  —  Where  an 
injnrv  is  caused  by  an  act  of  the  defend- 
ant, he  cannot  exculpate  himself  by  specu- 
lations or  conjecture  as  to  what  greater 
damage  might  have  happened  if  he  had 
omitted  the  act  charged.  State  v.  Knotty  42 
D.  395. 

That  an  obstruction  of  a  street  by  defend- 
ant has  been  lessened  by  an  improved  method 
of  delivering  swill  from  his  premises,  where 
the  delivery  of  the  swill  is  the  cause  of  the 
obstruction,  is  no  defense  to  an  indictment 
for  nuisance  for  such  obstruction.  People  v. 
Cunningham,  43  D.  709. 

45.  Evidence  to  convict. — Strife  and 
collisions  among  defendants  customers  in 
the  street  in  front  of  his  premises  in  trying 
to  be  first  served,  where  he  invites  them 
there,  with  their  teams,  to  receive  swill 
which  he  undertakes  to  deliver  in  the  street, 
are  admissible  in  evidence  against  him  under 
an  indictment  for  nuisance  for  obstructing 
the  street     lb. 

HIRING. 

Of  chattels,  or  services  upon  them,  see  Bail- 

ksht,  28,  29. 
Of  real  property,  see  Landlord  aud  Tut- 

amt;  IiiAaia. 


Reports,  see  Tolw 
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Of  eollatersiseourity,  rights  and  liabuUes  sf. 
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[Includes  the  exemption  from  forced  aliena- 
tion of  real  property  constituting  the  dwellinf 
place  of  a  family.] 

As  to  other  exemptions  from  attachment  or 
execution,  see  Attaohmrmt,  88-43;  Kx- 
boutioh,  153-163. 

L  Creation  ahd  Nature  of  the  Burs 
H.  How  TxRMnf  atrd  or  Defeated. 

L  Crbatiox  akd  Nature  of  the  Right. 

1.  Constitutionality  of  homestead 
laws.*  —  Exemption  laws  apply  to  the 
remedy  only,  and  may  affect  prior  oontracts 
without  impairing  the  obligation  thereof,  so 
long  as  they  are  within  the  dictates  of  sound 
policy,  humanity,  and  the  well-being  of  the 
community;  and  within  these  limits  the 
state  is  the  sole  judge  of  the  extent  of  the 
exemptions.    Cuic  v.  Douglas*,  87  D.  4581 

A  constitutional  provision  exempting  as  a 
homestead  160  acres  of  farming-land,  or  one 
acre  within  the  limits  of  any  incorporated 
city  or  town,  does  not  impair  the  obligation 
of  oontracts,  notwithstanding  the  value  may 
vary  greatly  with  the  size  of  the  city,  or  the 
nearness  of  the  land  thereto;  since  the 
average  of  the  homesteads  is  not  unreason- 
able,    lb. 

A  state  is  not  omnipotent  as  to  the  amount 
of  property  to  be  exempted  as  a  homestead, 
ana  its  action  will  not  be  constitutional  if  it 
shall  be  apparent  that  the  object  was  not  so 
muoh  to  secure  the  well-being  of  the  citizens 
as  to  enable  them  to  hold  large  amounts  of 
property  for  their  own  aggrandizement,  and 
for  other  purposes  than  Sat  of  homesteads. 
lb. 

The  action  of  a  state  in  exempting  prop* 
erty  as  a  homestead  will  be  sustained  as  con* 
stitutional,  although  it  may  here  and  there 
work  an  individual  hardship,  so  long  as  the 

*  Retroactive  homestead  laws  unconatttuttonai 
mm  note,  87  D.  464-+*. 
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•stent  of  the  homestead  shall  be  in  accord- 
ance with  sound  policy  and  humanity,  and 
no  greater  than  shall  be  reasonably  neces- 
sary to  protect  the  citizens  in  their  Dursuits 
to  their  existence  and  well-being. 


lb. 

The  constitution  protects  from  forced  sale 
the  homestead  of  a  family.  This  protection 
requires  no  aid  from  legislation.  Wilson  v. 
Cochran,  98  D.  653. 

Laws  exempting  homesteads  from  execu- 
tion for  debts  "heretofore  contracted "  are 
^constitutional.  Homestead  Oases,  12  B. 
607. 

The  homestead  laws  of  North  Carolina, 
being  restrictions  on  former  exemptions,  do 
not  impair  the  obligation  of  contracts,  and 
are  not  unconstitutional  as  to  prior  con- 
tracted debts.  Garrett  ▼.  Chester*,  12  R. 
647. 

The  prorision  in  the  federal  homestead 
set  that  lands  acquired  thereunder  shall 
not  "  become  liable  to  the  satisfaction  of  any 
debt"  of  the  patentee  "contracted  prior  to 
the  issuing  of  the  patent  therefor, M  is  consti- 
tutional and  valid,  and  lands  acquired  under 
such  act  in  the  state  of  Minnesota  are  exempt 
from  sale  under  execution  issued  under  state 
law  for  such  debt.  RusseU  ▼.  Lowth,  18  R. 
389.. 

2.  How  they  axe  construed. —The 
homestead  act  is  remedial  in  its  nature,  and 
must  he  so  construed  as  most  effectually  to 
meet  the  benevolent  end  in  view  in  its  en- 
actment, without,  however,  departing  from 
the  plain  and  obvious  meaning  of  its  lan- 
guage.   Deere  v.  Chapman,  79  D.  350. 

The  homestead  act  protects  the  owner  of 
a  lot  and  building  thereon  occupied  by  him 
as  a  home,  although  the  estate  therein  owned 
by  him  be  less  than  an  estate  in  fee.    lb. 

The  act  affords  protection  to  a  husband  as 
head  of  a  family,  and  through  him  to  his 
wife  end  children.  Ouiod  v.  Guiod,  76  D. 
440. 

The  object  of  a  homestead  act  is  to  pro- 
tect the  debtor's  family,  and  its  provisions 
protect  his  family,  as  against  his  credi- 
tor*, in  the  enjoyment  of  an  actual  home- 
stead, irrespective  of  the  title  or  tenure  by 
which  it  is  held.    Sear*  v.  Hanks,  84  D.  378. 

8.  What  constitutes  a  homestead.— 
A  homestead  is  the  home  or  permanent  place 
of  residence  of  the  party  claiming  the  bene- 
fit of  the  homestead  act.  It  is  that  part  of  a 
man's  landed  property  which  is  about  and 
contiguous  to  his  dwelling-house.  Tumlin- 
mm  v.  8whtnep,  76  D.  432.  S.  P.,  Franklin 
v.  Coffee,  70  D.  292;  Gregg  v.  Bostwick,  91  D. 
637.  But  not  such  buildings  as  are  rented 
to  others  and  yield  a  revenue  to  the  owner. 
Kunr.  Brusch,  SI  D.  436. 

To  constitute  a  homestead,  under  the 
Iowa  act  of  1849  exempting  homesteads 
Irom  forced  sale,  there  must  have  been  both 
•wnership  and  occupation  of  the  premises 
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during  the  existence  of  that  law.  Charles* 
v.  Lamberson,  63  D.  467. 

The  occupation  required  must  be  some* 
thing  more  than  a  constructive  possession, 
or  than  such  possession  as  arises  when  land 
is  cultivated,  or  is  being  fenced  and  im- 
proved. The  premises  become  a  homestead 
when  they  are  used  for  the  purpose  designed 
by  the  law,  that  is,  as  a  home  for  the  family, 
and  not  before,    lb. 

It  is  a  question  of  fact  whether  adjoining 
and  contiguous  tracts  of  land  forming  one 
compact  body  are  part  of  a  homestead.  Wal~ 
Vers  v.  People,  66  D.  730. 

A  law  office,  used  only  as  such  by  a  single 
man,  is  not  a  homestead  within  the  meaning 
of  the  homestead  law  of  Texas,  Stanley  v. 
Greenwood,  76  D.  106. 

A  homestead  in  Wisconsin  is  land,  not 
exceeding  a  prescribed  quantity,  upon  which 
is  the  dwelling-house,  residence,  habitation, 
or  abode  of  the  owner  and  his  family,  with* 
out  regard  to  the  manuer  of  construction  of 
the  building,  and  the  value  and  use  of  the 

Sroperty,  if  it  is  really  the  dwelling,  resi- 
enoe,  or  abode.   Pheljv  v.  Rooney,  761).  244. 

The  homestead  exemption  cannot  attach 
to  a  tenement,  the  ownership  of  which  is 
disconnected  from  the  soil  upon  which  it  is 
erected.  The  exemption  attaches  only  by 
virtue  of  the  ownership  of  the  land  upon 
which  the  tenement  is  situated.  Brown  v. 
KeUei,  83  D.  258. 

A  homestead  right  is  attached,  not  to 
land,  but  to  the  husband's  estate  therein, 
by  the  Vermont  act  of  1855,  and  his  widow 
and  minor  children  are  entitled  to  a  full 
homestead  right  in  his  share  of  land  held  by 
him  as  a  tenant  in  common.  McElroy  v. 
Bkxby,  84  D.  684. 

Quantity  and  value  operate  only  as  limi- 
tations upon  the  homestead  exemption,  and 
cannot  be  taken  into  account  as  tests  to 
determine  what  the  homestead  is  in  fact;  for 
they  do  not  enter  into  the  definition  of  a 
homestead,  whioh  must  be  ascertained  by 
other  tests.     Gregg  v.  Bostwick,  91  D.  637. 

The  question  of  what  land  constitutes  a 
homestead  is  determined  by  ascertaining,  — 
1.  What  land  has  been  actually  occupied  and 
used  as  a  homestead;  and  2.  What  is  its 
value,    lb. 

The  only  tests  of  a  homestead  in  Califor- 
nia are  use  and  value;  in  respect  to  quantity 
it  is  unlimited,  whether  in  town  or  country. 
lb. 

Whatever  Is  used,  being  either  necessary 
or  convenient,  as  a  place  of  residence  for  the 
family,  as  contradistinguished  from  a  place 
of  business,  constitutes  the  homestead,  sub- 
ject to  the  statutory  limit  as  to  value.     lb. 

A  homestead  does  not  cease  to  be  such  be- 
cause it  is  also  used  as  a  place  of  business  by 
the  family,  if  it  would  be  necessary  or  con- 
venient for  family  use,  independent  of  the 
business.    lb. 
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Fences  alone  can  neither  limit  nor  en- 
large the  extent  of  a  homestead,  which  is 
measured  by  its  nse  and  occupation  as  such, 
and  not  by  imaginary  or  artificial  lines.     76. 

It  does  not  follow  that  a  man  and  his 
family  used  a  whole  block  of  a  city  for  a 
homestead  merely  from  the  fact  that  they 
resided  upon  a  part  of  it,  with  no  fence  ex- 
cept upon  its  exterior  lines.    lb. 

The  particular  land  which  was  actually 
occupied  for  homestead  purposes  at  the  time 
of  making  the  declaration  ot  homestead  will 
be  exempt;  and  if  more  is  included  in  the 
declaration,  it  will  not  for  that  reason  be- 
come a  part  of  the  homestead,  notwithstand- 
ing the  whole  may  be  leas  than  five  thousand 
dollars  in  value,  for  the  declaration  provided 
by  statute  does  not,  ex  propria  vigore,  im- 
press upon  the  land  the  quality  of  home- 
stead, but  use  and  occupation  as  such.     lb. 

4.  General  nature  of  the  estate.*  — 
When  a  place  acquires  the  character  of  a 
homestead,  the  nature  of  the  estate  becomes 
changed,  without  reference  to  the  manner 
in  which  the  title  to  the  property  originated, 
whether  it  was  the  separate  property  of  either 
husband  or  wife,  or  the  common  prop- 
erty of  both.  It  is  turned  into  a  sort  of 
joint  tenancy,  with  the  right  of  survivorship 
as  between  husband  and  wife,  and  this  estate 
cannot  be  altered  or  destroyed,  expect  by 
the  concurrence  of  both,  in  the  manner  pro- 
vided by  law.  Taylor  v.  Hargoue,  60  D. 
606;  Poole  v.  Oerrard,  65  D.  481. 

A  wife  cannot  sue  alone  for  the  homestead, 
but  her  husband  must  be  joined.  Poole  r. 
Oerrard,  65  D.  481. 

The  exemption  of  homestead  can  be  inter* 
posed  in  defense  of  anv  action  seeking  to  de- 
prive husband  and  wife  of  their  homestead 
right.    Pardee  v.  IAndley,  83  D.  219. 

The  homestead  statute  creates  no  new  es- 
tate in  the  owner  of  homestead  property, 
bat  merely  gives  him  the  right  to  protect 
himself  by  the  statute  from  his  creditors  so 
long  as  he  or  his  family  remain  in  possession. 
McDonald  v.  OrandaU,  92  D.  112. 

The  homestead  is  the  inviolable  sanctuary 
of  the  family;  it  embraces  not  merely  the 
head  of  such  fsmily,  but  all  its  members, 
whether  consisting  of  husband,  wife,  and 
children,  or  any  other  combination  of  human 
beings  living  together  in  common  interest, 
and  having  a  common  object  in  their  pursuits 
and  occupations;  and  if  the  property  on 
which  they  are  domiciled  belongs  to  either 
or  all  so  living  together,  it  is  a  homestead, 
and  not  subject  to  forced  sale,  Wilton  v. 
Cochran,  98  D.  553. 

The  homestead  right  does  not  depend  upon 
the  character  of  the  title  held  by  the  claim* 
ant  thereof.  The  protection  extends  to  what- 
ever title  he  may  have.  Spencer  v.  Oeiseman, 
99  D.  248. 

*  Right  of  homestead,  whether  an  estate  or  a 
privilege,  see  note.  66  D.  482,48s. 


5.  Who  entitled,  generally. —  A  joint 
tenant  or  tenant  in  common  may  claim  a 
homestead  privilege  against  his  co-tenant* 
in  the  undivided  premises.  Thorn  v.  Thom^ 
81  D.  451.  S.  P.,  McElroy  v.  Bixby,  84  D. 
684. 

A  person  to  be  entitled  to  the  benefits  of 
the  homestead  exemption  must  be  the  owner 
of  the  premises,  and  if  the  exemption  at- 
taches to  any  estate  less  than  a  fee,  it  can- 
not continue,  or  be  claimed,  after  the  estate 
has  terminated.     Brown  v.  Keller,  83  D.  258. 

A  person  rightfully  in  possession  under  a 
contract  of  purchase  is  the  owner  of  the 
premises,  witnin  the  meaning  of  the  home- 
stead law,  and  where  he  is  the  head  of  a 
family,  residing  with  them  upon  the  land, 
and  using  and  occupying  it  as  a  homestead, 
he  has  such  a  title  as  is  protected  from  levy 
and  sale.    Blue  v.  Blue,  87  D.  267. 

The  homestead  law  protects  a  possession 
held  under  an  equitable  as  well  as  a  legal 
title;  hence,  when  a  parol  partition  of  lands 
between  two  tenants  m  common  is  had,  and 
is  followed  by  a  several  possession  before  a 
judgment  lien  attaches,  each  can  claim  the 
homestead  right,  even  though  the  legal  title 
to  one  half  of  his  allotment  be  in  the  other 
co-tenant,  as  each  holds  it  after  partition  as 
trustee  for  the  other.  Tomtin  v.  Hilyard, 
92  D.  118. 

A  single,  man,  without  wife  or  children, 
domestics  or  servants,  and  who  owned  a 
lot,  and  occupied  a  house  thereon  as  a  sleep- 
ing apartment,  but  ate  elsewhere,  and  after- 
wards leased  the  premises,  and  who  at  the 
time  suit  was  instituted  and  judgment  ren- 
dered did  not  live  upon  the  lot,  and  who  has 
not  lived  upon  it  since,  cannot  claim  a  home- 
stead exemption  of  the  lot  from  the  satisfac- 
tion of  his  just  debts.  WUkm  t.  CoeAraa, 
98  D.  553. 

The  marriage  of  an  execution  debtor,  after 
levy  on  personal  property,  but  before  sale, 
does  not  entitle  him  to  a  homestead  exemp- 
tion.   Pender  v.  Lancaster,  37  R.  720. 

A  wife,  permanently  separated  from  her 
husband  by  agreement^  after  his  neglect  to 
support  her,  may  acquire  a  homestead.  Kern? 
ley  v.  Hudeleon,  39  R.  31. 

Under  a  constitutional  provision  exempt- 
ing from  forced  sale  a  homestead  of  100 
acres  of  land,  or  the  half  of  an  acre  in  any 
city  or  town,  one  residing  in  a  town  may  not 
olaim  the  exemption  of  lands  out  of  town 
and  cultivated  by  him,  but  not  actually  oc- 
cupied by  him  or  his  family.  Oliver  r.  Snow* 
den,  43  R.  338. 

6.  "Head  of  a  family:"* —  A  " fam- 
ily *  to  whom  a  homestead  is  secured  by 

|  statute  consists  of  the  head  thereof,  whether 
father,  mother,  or  guardian,  and  the  minor 
children.     Hoffman  v.  Ntmhaue,  96  D.  492. 
The  homestead  is  secure  to  use  of  the  family 

*  8ee  an  exhaustive  note  on  who  is  the  "  head 
of  a  family,*'  61 D.  686  Ms. 
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as  long  as  the  family  continues  to  exist,  and 
His  head  thereof  to  occupy  the  homestead. 
A. 

A  widower  without  children,  whose 
nother  is  the  sole  member  of  his  family,  is 
the  head  of  a  family,  within  the  meaning  of 
a  homestead  statute.  A  law  that  such  ex- 
emption is  for  the  benefit  of  the  widow  and 
children  is  intended  to  provide  the  manner 
in  which  the  homestead  shall  descend,  and 
does  not  define  who  is  entitled  to  the  exemp- 
tion.    Parsons  v.  Livingston,  77  D.  135. 

A  family,  within  the  meaning  of  the  home- 
stead law,  embraces  a  collective  body  of 
persons  living  together  in  one  house,  or 
within  the  curtilace,  in  a  legal  sense.  It 
means  the  household,  composed  of  parents 
and  children,  or  other  relatives,  or  domestics 
and  servants;  in  other  words,  every  collect- 
ive body  of  persons  living  together  within 
the  same  curtilage,  subsisting  in  common, 
directing  their  attention  to  a  common  object, 
—  the  promotion  of  their  mutual  interests 
and  social  happiness.  Wilson  v.  Cochran,  98  D. 
553. 

Under  a  law  providing  that  "each  head 
of  a  family  or  guardian  of  a  family  of  minor 
children  "  should  be  entitled  to  a  homestead, 
a  guardian  of  one  minor  child  is  entitled  to 
a  homestead.  Rountrt*  v.  Dennard,  27  R. 
401. 

An  unmarried  man  keeping  house  and 
having  his  farm-hands  living  with  him,  but 
having  no  children  or  other  persons  depend- 
ent on  him  living  with  him,  is  not  a  "house- 
holder or  head  of  a  family."  Calhoun  v. 
Williams,  34  B.  759. 

An  unmarried  woman  keeping  house  and 
there  bringing  up  two  children  of  her  de- 
ceased sister  is  the  "head  of  a  family." 
Amoidv.  Wahn,  36  R.  248. 

A  husband  living  as  a  boarder  for  seven 
years,  separate  from  his  wife,  and  not  con- 
tributing to  her  support,  they  having  no 
children,  is  not  the  "head  of  a  family." 
Linton  v.  Crosby,  41  R.  107. 

7.  In  what  property  a  homestead 
may  be  had.*  —  Premises  may  be  claimed 
at  a  homestead,  where  they  consist  of  a  prin- 
cipal building,  barn,  storehouse,  and  out- 
houses appurtenant  thereto,  although  the 
principal  building  was  used  as  a  hotel,  as  well 
as  a  dwelling-house  for  the  family,  the  land 
having  been  taken  up  and  the  building  ori- 
ginally intended  as  a  residence  for  the  fam- 
ily, and  the  nature  and  extent  of  the  hotel 
business  not  having  interfered  with  the  gen- 
eral character  of  the  premises  as  such  dwell- 
ing, and  the  entire  premises  not  being  worth 
ever  two  thousand  dollars,  AdUqtr,  Cham* 
kr&in,  76  D.  516. 

Whether  premises  chiefly  devoted  to  busi- 
ness purposes,  though  occupied  in  part  by 

*  Bee  monographic  note  on  what  may  be  exempt 
JJ»  homestead,  title,  occupancy,  eta,  70  D.  844- 
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the  family,  can  be  claimed  as  a  homestead, 
quaere.    Id. 

A  homestead  may  be  claimed  in  land  of 
which  a  party  is  in  possession  under  a  con- 
tract to  purchase,  and  in  such  a  case  the 
vendee,  if  a  married  man,  cannot  alienate 
his  interest  in  the  land  under  the  contract 
without  joining  his  wife  with  him;  and  if  he 
refuses  or  neglects  to  perform  his  contract, 
the  wife  may  perform  it  for  him;  and  if  he 
surrenders  and  cancels  the  contract  without 
her  assent,  such  surrender  is  invalid,  and  she 
may  file  a  bill  in  equity  in  her  own  name  for 
a  specific  performance  of  the  contract,  in 
which  case  the  decree  should  be  for  convey- 
ance of  the  land  to  the  husband,  but  subject 
to  a  lien  in  favor  of  the  wife  for  the  amount 
she  pays  in  fulfilling  the  contract.  McKee 
v.  Wilcox,  83  D.  743. 

The  levy  of  an  attachment  upon  property 
possessing  the  characteristics  of  a  homestead 
does  not  give  to  the  attaching  creditor  such 
a  vested  interest  in  the  property  as  to  de- 
prive the  claimant  of  the  right  to  claim  it  as 
a  homestead.  The  claimant  may  select  and 
record  it  at  any  time  before  it  is  actually 
levied  upon  under  execution.  Hawthorne  v. 
Smith,  93  D.  397. 

A  party  having  acquired  a  homestead  right 
in  a  tract  of  land,  who  is  evicted  from  the 
part  thereof  on  which  he  lived,  may  move  to 
the  other  part  of  such  tract,  and  hold  it  as  a 
homestead.    Spencer  v.  OtUsman,  99  D.  248 

A  party  having  naked  possession  only  of  a 
tract  of  land  may  acquire  a  homestead  right 
therein  as  to  everybody  but  the  true  owner, 
and  such  homestead  right  is  exempt  from 
forced  sale  on  execution,  and  cannot  be 
affected,  except  by  a  voluntary  conveyance, 
or  relinquishment  in  the  mode  prescribed  by 
the  statute.  And  the  fact  that  the  claimant, 
after  the  attaching  of  his  homestead  right, 
acquires  the  true  title  from  a  stranger  does 
not  affect  his  right.    76. 

The  homestead  statute  does  not  contain- 

Slate  that  homesteads  be  carved  out  of  land 
eld  in  joint  tenancy  or  tenancy  in  common, 
when  it  provides  no  mode  for  their  separa- 
tion and  ascertainment.  Woffv.  FleUchacker, 
63  D.  121;  Bishop  v.  Hubbard,  83  D.  132.* 

A  homestead  right  cannot  be  asserted 
merely  to  a  building,  independent  of  the  land 
upon  which  the  building  is  erected.  Smith 
v.  Smith,  73  D.  533. 

Occupation  of  a  building  as  a  homestead, 
after  the  execution  of  a  trust  deed  conveying 
the  same,  in  which  deed  the  wife  did  not 
concur,  will  not  change  the  status  of  the 

Earties  so  as  to  exempt  the  property  as  a 
omestead  from  the  operation  of  such  deed. 
Kurt  v.  Brusth,  81  D.  435. 

The  homestead  exemption  of  a  given  quan- 
tity of  land  has  regard  to  the  purpose  for 
which  it  is  used,  and  will  not  cover  all  the 

*  Right  to  a  homestead  in  hind  held  in  undl« 
Tided  interest,  see  note:  «3  o.  112W2&. 
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buildings  which  may  be  erected  upon  the 
land,  whatever  may  be  their  character,  or 
for  whatever  purposes  they  are  designed, 
merely  because  the  debtor  lives  in  one  of 
them.    Casselman  v.  Packard,  82  D.  710. 

The  exemption  extends  only  to  the  portion 
of  the  property  occupied  as  a  homestead, 
whether  such  portion  is  to  be  severed  from 
other  portions  by  perpendicular  or  horizontal 
lines.     lb. 

A  widow  who  has  had  set  apart  to  her  in 
fee,  as  dower,  a  dwelling-house  and  part  of 
the  forty  acres  allowed  oy  law  as  a  home- 
stead, cannot  have  the  remainder  of  said 
forty  acres  set  apart  to  her  as  a  homestead. 
Meyer  v.  Meyer,  92  D.  432. 

A  house  and  lot  adjoining  the  homestead 
of  the  owner,  in  a  city,  ana  by  him  owned 
and  rented  to  a  tenant  not  in  his  employ, 
and  occupied  exclusively  by  such  tenant  and 
his  family,  is  not  exempt  under  the  home- 
stead laws  excepting  one  acre  in  a  city, 
"with  all  improvements,"  M occupied  as  a 
residence  by  the  family  of  the  owner,"  al- 
though all  the  land  claimed  to  be  exempt  is 
less  than  one  acre.  Athlon  v.  Ingle,  27  R. 
197. 

It  has  been  held  that  a  homestead  may  be 
created  out  of  or  exist  in:  The  separate  prop- 
erty of  the  husband,  as  well  as  out  of  com- 
munity property;  it  is  doubtful,  however, 
whether  the  separate  property  of  the  wife 
can  become  a  homestead.  JRevaUc  v.  Kratmer, 
68  D.  304. 

Lots  not  contiguous  to  each  other.  Pryor 
v  Stone,  70  D.  341. 

An  office  or  shop  in  which  the  head  of  a 
family  pursues  his  business,  though  it  may 
be  on  a  lot  not  contiguous  to  the  family 
residence,  if  the  entire  value  does  not  exoeed 
the  statutory  limit,    lb. 

A  building  erected  on  leased  land;  al- 
though one  or  two  rooms  are  used  for  busi- 
ness purposes.  Hogan  v.  Manners,  33  R. 
199. 

No  homestead  can  be  chimed  in  the  following: 
A  tract  of  timber-land  a  mile  from  the  house 
and  farm  occupied,  not  adjoining,  yet  from 
which  fuel  was  alone  derived  for  use  on  the 
farm.     Wallers  v.  People,  65  D.  730. 

Stores,  shops,  or  rooms  in  the  same  build- 
ing used  as  a  home,  but  themselves  not  so 
used.  Rhodes  v.  McCormkk,  (58  D.  663.  3. 
P.,  Casselman  y.  Packard,  82  D.  710. 

A  public  grist-mill  adjoining  the  owner's 
farm,  but  not  inclosed  with  it.  Mouriquand 
v.  Hart,  31  R.  200. 

8.  And  to  what  value.  —  1.  California, 
— The  primary  and  sole  object  of  the  home- 
stead law  is  to  exempt  the  homestead  with 
a  limitation  upon  its  value,  and  not  to  ex- 
empt a  certain  amount  of  real  estate  includ- 
ing the  homestead,  whether  estimated  by 
quantity  or  value.     Oregg  v.  Bostwtck,  91  D. 

If  what  is  actually  used  as  homestead  is 
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of  greater  value  than  five  thousand  dollars, 
the  excess  is  not  homestead  under  the  stat- 
ute, though  so  in  fact;  and  in  such  ease  the 
statute  prescribes  the  oourse  to  be  pursued. 
lb. 

A  homestead  claim  may  include  several 
contiguous  lots,  provided  they  do  not  exceed 
in  value  the  sum  of  five  thousand  dollars. 
McDonald  v.  Badger,  83  D.  123. 

The  claim  cannot  include  more  than  one 
lot,  where  the  value  of  the  lot  on  which  the 
homestead  residence  is  situated  eauals  or  ex- 
ceeds the  sum  of  five  thousand  dollars.    lb. 

If  the  declaration  of  homestead  claims  and 
describes  two  lots  of  land,  and  the  one  on 
whioh  the  dwelling-bouse  is  situated  is  worth 
five  thousand  dollars,  or  more,  and  both  are 
sold  on  an  execution,  issued  on  a  judgment 
against  the  husband,  the  purchaser  at  the 
execution  sale  will  acquire  a  valid  title  to 
the  lot  on  which  the  dwelling-house  is  not 
situated,  and  can  maintain  ejectment  there- 
for,   lb. 

A  homestead  declaration  is  not  made  void 
by  the  claimant's  statement  of  the  value  of 
the  homestead  at  a  sum  greater  than  that 
which  the  statute  fixes  as  the  limit  of  claim 
of  exemption.  Ham  v.  Santa  Rosa  Bank,  45 
R.654. 

2.  Illinois. — A  deficiency  below  one  thou- 
sand dollars  in  value  of  a  homestead  cannot 
be  made  up,  under  the  homestead  act  of 
1851.     Walters  v.  People,  65  D.  730. 

The  value  of  the  premises  is  immaterial, 
when  a  homestead  right  is  set  up  in  defense 
to  ejectment.    Pardee  v.  Lindley,  83  D.  219. 

3.  Iowa. — The  value  of  a  homestead  is  not 
limited,  so  long  as  the  building  shall  oome 
within  the  meaning  of  a  homestead,  as  de- 
fined by  the  code,  though  the  extent  of  the 
ground  is  limited;  but  when  not  within  this 
definition,  it  is*  liable,  whatever  its  value, 
and  so  also  of  such  portion  of  a  building  ae 
is  not  within  the  definition.  Bhodes  v.  Me* 
Cormick,  68  D.  663. 

One  may  own  the  soil,  and  others  each  own 
different  floors,  respectively,  of  a  building 
erected  thereon.     lb. 

A  homestead  not  within  a  town  plat  must 
not  embrace  more  than  forty  acres;  stUL  if 
when  thus  limited  its  value  is  less  than  five 
hundred  dollars,  it  may  be  enlarged  till  its 
value  reaches  that  amount  Thorn  v.  Thorn, 
81  D.  461. 

4.  Texas.— An  urban  homestead  is  limited 
as  to  value,  but  not  as  to  the  number  of  lots 
which  it  shall  embrace,  under  the  Texas 
constitution.    Pryor  v.  Stone*  70  D.  341. 

9.  Acta  necessary  to  obtain  a  home- 
stead. —  The  intention  of  an  owner  of  land 
to  make  it  his  homestead,  formed  while  the 
Iowa  homestoad  act  of  1849  was  in  force,  and 
carried  into  effect  by  moving  onto  the 
premises  after  the  reneal  of  that  act,  is  not 
sufficient  to  exempt  the  property  as  a  home- 
stead.    Charkss  v.  Lamberson,  63  D.  457. 
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Im  order  to  secure  the  homestead  exemp- 
tion, it  is  not  necessary  that  a  house  should 
be  actually  built,  or  improvements  made 
upon  the  land;  bat  there  must  be  a  prepara- 
tion to  improve,  and  of  such  a  character  and 
to  such  an  extent  as  to  manifest  beyond 
doubt  an  intention  to  complete  the  improve* 
ments  and  reside  upon  the  place  as  a  noma, 
FramUim  v.  Cqffm,  70  D.  892;  Bmb*  v.  Jfesjbt, 
47  R.  594, 

The  head  of  a  family  who,  while  engaged 
in  moving  into  a  building  just  erected  by 
him  on  the  only  real  estate  owned  by  him, 
for  the  purpose  of  being  occupied  as  the 
family  home,  is  interrupted  by  an  attach- 
ment thereof  by  a  creditor,  bnt  on  the  next 
day  completes  the  moving,  and  thereafter 
continues  to  occupy  the  premises  with  his 
family,  is  to  be  considered  as  having  been  in 
the  occupation  of  the  premises  as  a  home- 
stead at  the  time  of  the  attachment.  And 
if  the  attaching  creditor  afterwards  obtains 
judgment,  and  extends  the  execution  issued 
thereon  upon  the  whole  of  the  premises,  it  is 
the  duty  of  the  officer,  on  application  there- 
for being  made,  to  set  off  a  homestead  there- 
from to  the  debtor;  and  a  refusal  to  comply 
with  such  application  will  render  the  extent 
wholly  inoperative  and  void.  Fogg  v.  Fogg, 
77  D.  715. 

The  homestead  character  does  not  attach 
to  property  until  it  is  actually  occupied  as  a 
home;  and  a  mere  intention  to  occupy, 
though  subsequently  carried  out,  is  not  suffi- 
cient.    Christy  v.  Dyer,  81  D.  493. 

Actual  residence  upon  the  premises  claimed 
k  necessary,  under  the  Minnesota  homestead 
act  of  1858,  to  exempt  them  from  sale  on 
execution.    TMataonv.  Millard,  82  D.  112. 

The  Illinois  statute  does  not  require  the 
wife  or  her  husband  to  do  any  act  to  secure 
their  homestead  right.  They  are  both  pas- 
sive, while  the  law  silently  but  effectually 
protects  them.   Pardee  v.  Lindley,  83  D.  219. 

The  title  to  the  homestead  being  usually 
vested  in  the  husband,  he  must  be  treated  as 
acting,  at  least  to  some  extent,  as  the  trustee 
of  the  wife  and  children  for  the  protection 
of  this  right  oast  by  the  law  upon  them;  and 
by  virtue  of  his  relation  to  their  rights  he  is 
necessarily  vested  with  power  to  perform  all 
acta  necessary  to  secure  the  title,  and  thus 
effectuate  the  design  of  the  statute*  Cos- 
•etf  v.  Ifoss,  86  D.  270. 

The  husband  is  authorised,  when  neces- 
sary, to  purchase  an  outstanding  title  for  the 
purpose  of  securing  the  enjoyment  of  the 
homestead  right,    fih 

Possession  by  the  owner  of  a  homestead, 
of  an  adjoining  tract  of  land  under  parol  con- 
tract of  purchase,  and  improvement  thereof 
as  part  of  the  homestead,  will  operate  to  ex- 
empt such  land  from  judicial  sue  to  satisfy 
a  debt  contracted  after  such  purchase,  but 
More  actual  conveyance  to  him.  Fyfft  v. 
Burs  85  D.  577. 
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10.  Evidence  to  prove  a  homestead. 
—  Occupancy  by  a  family  is  presumptive 
evidence  of  the  appropriation  of  a  place  as 
a  homestead,  and  is  consequently  notice  to 
all  the  world.  Taylor  v.  ffargout,  60  D. 
506;  TwnUnmm  v.  Surinney,  76  D.  432. 

An  allegation  that  property  claimed  as  a 
homestead  was  used  as  the  home  of  debtors 
is  unnecessary,  where  by  the  pleadings  it  ap- 
pears that  it  was  an  admitted  and  conceded 
fact  that  the  property  was  a  homestead. 
If  it  was  a  homestead,  it  must  have  been 
used  as  a  home,  to  give  it  that  character. 
Dickson  v.  Chorn,  71  D.  382. 

1 1.  For  what  debts  liable.  * — A  prom* 
issory  note  given  for  labor  does  not  change 
the  character  of  the  claim,  and  the  "  olaim 
for  labor "  is  still  within  the  exception  of 
section  5  of  tLe  New  Hampshire  homestead 
act.     Weymouth  v.  Sanborn,  80  D.  144. 

Professional  services  of  a  physician  do  not 
constitute  a  "claim  for  labor  "  within  the 
meaning  of  that  section,    lb. 

A  statutory  provision  that  other  property 
of  the  debtor  shall  be  exhausted  in  satisfac- 
tion of  debts  antecedent  to  homestead  law 
before  resort  is  had  to  the  homestead  is 
directory  merely,  and  a  failure  to  observe 
it  does  not  affect  the  title  of  a  purchaser  of 
the  homestead  at  the  judicial  sale.  Denegre 
v.  Haun,  81  D.  480. 

While  the  homestead  is  exempt  from  ex- 
ecution for  ordinary  debts,  yet  it  is  made 
chargeable  for  debts  by  the  acts  of  the  par* 
ties  interested  in  its  preservation,  ana  in 
some  cases  by  operation  oi  law.  Bishop  v. 
Hubbard,  83  D.  132. 

Where  a  partnership  in  embarrassed  cir- 
cumstances converts  its  means,  upon  the 
strength  of  which  it  has  obtained  credit, 
into  real  estate,  to  be  claimed  as  a  home- 
stead by  one  of  the  firm,  and  for  the  pur* 
pose  of  placing  their  property  beyond  the 
reach  of  their  creditors,  the  land  is  still  lia- 
ble for  the  debts  of  the  firm,  and  is  subject 
to  the  executions  of  the  creditors,  notwith- 
standing the  declaration  of  homestead.    lb. 

Conveyances  of  property  made  to  put 
property  beyond  reach  of  creditors,  includ- 
ing sales  of  personal  property  for  the  pur* 
pose  of  raising  funds  with  which  to  discharge 
certain  debts  constituting  a  lien  upon  a 
homestead  for  the  purpose  of  saving  it  to 
the  claimant,  and  the  purpose  of  which  is 
known  to  the  purchaser  at  the  time,  must 
be  distinguished  from  cases  where  an  insol- 
vent debtor  pays  money  in  his  hands  to  dis- 
charge an  encumbrance  upon  his  homestead. 
The  former  are  void  for  fraud,  but  the  latter 
are  legal,  because  there  is  no  rule  of  law 
which  prevents  a  debtor  in  insolvent  cir- 
cumstances from  paying  one  debt  in  prefer- 
ence to  another,     lb. 

Under  a  constitutional  provision  allowing 

•Exemption   of  homestead  from  antecedent 
debts,  see  note  87  D.  461-438. 
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a  homestead  exemption  as  against  M  any  debt 
contracted,  "the  exemption  cannot  be  claimed 
at  against  a  fine  dot  to  the  oommon wealth 
lor  a  violation  of  its  criminal  laws.  White- 
acre  T.  Rector,  26  R.  420. 

The  homestead  of  a  tax  collector  is  tab- 
ice*  to  the  lien  of  his  official  bond,  in  the 
hands  of  a  purchaser,  with  notice,  before 
judgment.    Sckuessler  v.  Dudley,  60  R.  124. 

13.  Bights  of  the  wife. # —The  home- 
stead  is  not  the  separata  property  of  the 
wife;  she  has  no  property  in  it  Sampson  v. 
Williamson,  56  D.  762. 

The  wife  cannot  maintain  suit  to  recover 
the  homestead  in  her  individual  name.  The 
statute  confers  upon  her  no  right  to  the 
homestead  independent  of  the  husband, 
which  she  can  enforce  against  his  consent. 
Gtdod  v.  Qtdod,  76  D.  440. 

The  Illinois  statute  casts  the  homestead 
right  upon  the  wife  and  her  children  for 
their  benefit,  and  they  can  be  deprived  of  it 
only  in  the  manner  provided  by  the  act  it- 
selt    Pardee  v.  Lindley,  83  D.  219. 

When  the  husband  holding  title  to  a 
homestead  has  purchased  an  outstanding 
title,  it  will  be  presumed  to  have  been 
necessary.  Bnt  this  presumption  may  be 
rebutted  by  the  wife  upon  showing  that  she 
or  her  husband  owned  the  paramount  title 
at  the  time  when  such  purchase  was  made. 
OomeU  v.  Rose,  86  D.  270. 

The  presumption  is,  that  the  husband  acts 
for  the  benefit  of  the  wife  and  children, 
when  he  acquires  or  perfects  a  title  to  the 
homestead.    lb. 

Proceeds  of  the  sale  of  the  homestead 
belong  to  the  wife,  and  cannot  be  attached 
lor  her  husband's  debts,  where  she  refuses 
to  Join  in  a  deed  of  the  homestead  unless  the 
avails  are  given  to  her,  and  the  husband  con- 
sents to  her  having  them.  Keym  v.  Bints, 
86  D.  707. 

The  domicile  of  the  husband  controls  that 
of  the  wife,  and  regulates  the  rights  of  the 
wife  and  children  under  the  homestead  sot. 
Christies  Succession,  96  D.  411. 

The  wife  of  a  husband  who  dies  domiciled 
and  leaving  property  in  Louisiana  is  entitled 
to  the  benefit  of  the  homestead  law,  al- 
though she  has  never  resided  in  the  state. 
lb, 

A  constitutional  provision  that  the  owner 
of  a  homestead,  if  a  married  man,  shall  not 
be  permitted  to  alienate  it  without  the  con- 
sent of  the  wife,  in  the  manner  pointed  out 
by  law,  is  designed  for  the  protection  of  the 
wife,  inasmuch  as  by  her  consent,  in  such 
manner,  the  homestead  can  be  conveyed  as 
well  as  any  other  property.  But  the  wife 
cannot  invoke  the  law  for  any  other  purpose 

*  Fraudulent  conveyance  by  husband,  whether 
waives  wife's  right  to  a  homestead,  see  note.  Si 
R.  646-648. 

Suits  by  wife  for  or  concerning  the  home- 
stead; see  note,  76  D.  442, 448. 
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than  for  what  it  was  intended  to  subserves 
she  cannot  use  it  as  a  means  to  defraud 
others.     Welch  v.  Rice,  98  D.  656. 

A  married  woman,  free  from  restraint, 
and  with  full  knowledge  of  her  rights,  who 
represents  that  certain  land  is  not  her  homo- 
stead,  thus  causing  an  innocent  person  to 
purchase  ft,  is  concluded  from  setting  up  the 
homestead  by  her  acts.    lb. 

A  married  woman  who  AimtAmSmmm  owner* 
ship  in  a  homestead  in  the  presence  of  a 
purchaser  who  is  fully  apprised  of  the  fact 
that  she  has  not  been  legally  divested 
thereof  is  not  estopped  from  setting  up  her 
homestead  right  as  against  him,  nor  is  ho 
an  innocent  purchaser  as  against  her.    lb. 

Where  a  husband  voluntarily  conveys 
land  to  his  wife  to  hinder  and  delay  hie 
creditors,  her  right  to  a  homestead  therein 
is  not  lost    Rmoh*  v.  Eooht,  81  R.  642. 

18.  Bights  Of  the  widow.*— The 
wife's  removal  from  the  homestead  during 
her  husband's  lifetime  does  not  impair  her 
right  to  have  the  premises  assigned  to  her 
after  his  death,  ideate*  t.  AtJanson,  Tl  I>. 
712. 

The  widow  entitled  to  a  homestead  may 
maintain  a  petition  lor  partition,  and  have 
her  estate  assigned  to  her  in  severalty, 
whether  she  is  in  possession  or  not    lb. 

No  demand  of  the  homestead  is  nocisssati 
to  enable  the  widow  to  maintain  such  peti- 
tion,   lb. 

A  widow  having  an  inchoate  right  to  a 
homestead  is  entitled  to  have  it  sssigned  to 
her  in  severalty,  and  may  maintain  a  peti- 
tion for  partition  thereof,    lb. 

The  widow  is  precluded^  from  setting  up  a 
homestead  right  in  premises  held  by  her 
husband,  and  upon  which  he  resided,  under 
a  lease,  the  term  having  expired  before  his 
death.    Brown  v.  Keller,  83  D.  258. 

A  widow  does  not  lose  her  right  of  home- 
stead in  the  estate  of  her  first  husband  by  a 
second  marriage,  whether  the  homestead  was 
assigned  to  her  before  such  marriage  or  not; 
and  a  bill  in  equity  is  a  proper  proceeding 
for  the  recovery  and  assignment  of  such 
homestead,  and  the  minor  children  are 
proper,  if  not  necessary,  parties  to  the  bilL 
Mile*  v.  Miles,  88  D.  208. 

Upon  the  death  of  the  husband,  the  wife 
may  continue  to  occupy  the  whole  of  the 
homestead  until  otherwise  disposed  of  ac- 
cording to  law,  and  the  fact  that  the  widow 
marries  again  does  not  render  the  homestead 
liable  to  partition  at  the  suit  of  the  deceased 
husband's  heirs.  Nicholas  v.  PurcuU,  89  D. 
572. 

Upon  the  death  of  the  husband,  the  widow 
is  entitled  to  the  whole  of  the  homestead, 
and  also  to  her  share  of  other  property,  and 
in  case  of  partition,  the  homestead  will  not 
be  included  in  the  share  awarded  to  the 

*  Sights  of  non-resident  widow  in  the  horn* 
stead,  see  note,  M  D.  412-418. 
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widow,  but  the  will  be  allowed  to  occupy 
tbe  homestead,  and  will,  in  addition,  be 
awarded  her  share  of  all  the  remaining  prop- 
erty,    lb. 

A  bill  in  equity  may  be  maintained  by  a 
widow  to  hare  a  homestead  of  proper  value 
set  off  in  her  husband's  lands,  against  his 
grantees  thereof  in  possession.  Ring  v.  Burt, 
97  D.  200. 

A  widow's  homestead  right  cannot  be 
barred  by  antenuptial  contract  McMahiU 
v.  McMakUU  44  R.  819. 

14.  Bights  of  the  children.  —  A  claim 
of  a  homestead  exemption  having  been  ad- 
judged against  the  father,  his  children  are 
bound  thereby.  Tadloek  v.  Rede*,  73  D.  213. 

The  homestead  right  of  the  wife  does  not 
surriTe  after  her  death,  so  as  to  vest  a  home- 
stead right  in  the  children  of  the  marriage. 
In  other  words,  after  the  wife's  death  the 
husband  may  sell  the  homestead,  if  it  be  his 
separate  property,  the  children  having  no 
interest  in  the  homestead  which  restricts  the 
father's  right  to  selL  Brewer  v.  Wall,  76  D. 
76. 

The  rights  of  infant  children  in  a  home- 
stead are  under  the  control  of  parents  during 
the  joint  lives  of  the  latter.  Brown  v.  Coon, 
86  D.  402. 

Children  who  have  attained  the  age  of 
majority  cannot  claim  partition  of  the  home- 
stead as  against  the  mother  and  minor  chil- 
dren who  continue  to  occupy  it.  Hoffman  v. 
Nenhaus,  98  D.  492. 

II.  How  Tbemivatbd  on  Defeated. 

15.  In  general.* — The  homestead  ex- 
emption ceases  when  the  claimant  ceases  to 
be  the  head  of  a  family.  Revatie  v.  Kraemer, 
68  D.  304. 

Under  a  statute  giving  the  wife  a  right  to 
occupy  premises  as  a  homestead  until  "they 
are  otherwise  disposed  of  according  to  law, 
they  are  so  disposed  of  when  they  are  set  apart 
to  the  widow  in  fee  as  dower,  upon  her  own 
application.     Meyer  v.  Meyer,  92  D.  432. 

A  bill  in  equity  to  subject  a  married 
woman's  equitable  estate  to  a  debt  created 
by  contract  creates  a  lien  from  the  service 
of  process,  which  is  superior  to  a  claim  of 
homestead  exemption  subsequently  created. 
Hints  v.  Duncan,  68  R.  580. 

A  homestead  is  not  lost  by  the  death  of 
the  wife  of  the  owner,  so  long  as  he  con- 
tinues to  make  it  his  residence  with  his  ser- 
vants and  family,  if  he  have  any,  or  without 
them,  if  he  have  none.  Taylor  v.  Bouhoare, 
67  D.  642. 

Extending  the  corporate  limits  of  a  town 
over  a  homestead  by  act  of  the  legislature, 
without  any  act  of  the  corporation  extend- 
ing the  plan  of  the  town  thereto,  by  provid- 
ing for  laying  out  streets,  or  the  like,  will 

*  Gearing  to  be  a  householder,  whether  termi- 
nates right  to  claim  homestead  as  exempt*  see 
acts,  »fc.  7:3-730. 


not  affect  its  character  as  a  homestead,  un- 
der the  Texas  constitution.     lb. 

Land  within  a  town  is  not  a  town  lot  un- 
til streets  are  extended  so  as  to  include  it  in 
the  plan  of  the  town.    lb. 

Id.  Alienation  by  deed,  when  valid. • 
—  A  homestead  is,  by  the  constitution  of 
Texas,  exempted  from  forced  sale,  but  its 
voluntary  alienation  is  not  thereby  inhibited. 
Sampson  v.  Williamson,  66  D.  762. 

A  homestead  cannot  be  affected  by  any 
species  of  compulsory  disposition,  nor  can  it 
be  voluntarily  disposed  of  without  the  assent 
of  the  wife;  but  with  her  consent,  it  may  be 
transferred  or  encumbered  in  any  mode 
deemed  judicious  or  advisable,    lb. 

A  homestead  can  be  conveyed  away  only 
by  the  joint  Heed  of  husband  and  wife,  the 
wife  being  examined  apart  from  her  bus- 
band,  and  separate  deeds  by  both  spouses 
conveying  such  homestead  are  void.  Pooh 
v.  Oerrard,  66  D.  481.  S.  P.,  Burnap  v. 
Coot,  86  O.  607;  Ring  v.  Burt,  97  D.  200. 

A  conveyance  of  toe  homestead  for  a  val- 
uable consideration  cannot  be  deemed  a  con- 
veyance to  defraud  creditor!  from  whose 
claims  there  is  a  permanent,  enduring  exemp- 
tion.    Wood  v.  Chambers,  70  D.  882. 

The  husband  alone  may  convey  a  former 
homestead  after  it  has  been  abandoned  by 
the  head  of  the  family.  Ouiod  v.  Ouiod,  76 
D.  440. 

A  homestead  right  in  premises  maybe 
lost  under  a  conveyance  executed  by  hus- 
band and  wife,  though  they  do  not  relinquish 
such  right  in  the  form  required  by  statute, 
if  in  pursuance  of  such  conveyance  they 
abandon  possession  to  the  vendee.  Brown  v. 
Coon,  86  D.  402. 

The  federal  homestead  act  of  May  20, 
1862,  granting  homesteads  to  settlers  oa 
public  lands,  does  not  forbid  the  voluntary 
alienation  of  the  land  by  the  grantee  who 
has  acquired  the  same  as  a  homestead;  and 
such  alienation  may  be  by  an  absolute  con- 
veyance or  mortgage.  Kirkaldie  v.  Larra- 
bee,  89  D.  206. 

A  deed  containing  no  relinquishment  of 
the  homestead  right  conveys  a  fee  to  the 
homestead  property,  but  not  the  right  of 
possession,  and  the  grantee  cannot  prevail  in 
ejectment  against  the  grantor.  McDonald 
v.  Crandatt,  92  D.  112. 

The  grantee  in  possession  of  homestead 
property  will  hold  it  against  a  subsequent 
purchaser^  though  the  deed  to  the  former 
does  not,  and  the  deed  to  the  latter  does,  re- 
lease the  exemption.     lb. 

It  is  no  more  necessary  under  the  Iowa 
record  ins  act  to  enter  names  of  both  hus- 
band and  wife  in  the  index  of  conveyance  of 
the  homestead,  in  order  to  impart  notice, 
than  of  any  other  real  estate  wherein  both 
join.     Nor  is  it  necessary  that  the  index 

*  See  Important  note  on  the  alienability  of  the 
homestead  right,  66  D.  482-i8tf. 
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should  contain  a  fall  description  of  the  prem- 
ises.   Hodgson  v.  £ot*tf,  95  D.  775. 

A  voluntary  conveyance,  by  a  debtor,  of 
land  in  which  be  has  a  right  of  homestead  is 
not  constructively  fraudulent  as  to  his  cred- 
itors, bat  on  his  death,  leaving  neither  wife 
nor  child,  they  may  subject  it  to  their  claims. 
Fellows  v.  Lewis,  39  R.  1. 

17.  when  invalid.—  A eonveyanos 

of  a  homestead  by  the  husband  without  the 
concurrence  of  the  wife  is  void.  Larson  v. 
Reynolds  and  Packard,  81  D.  444;  Brewer  v. 
Wall,  76  D.  76. 

The  homestead  law  of  Illinois  makes  a  re- 
lease of  the  homestead  right  by  the  wife  ne- 
osssary  to  the  validity  of  all  conveyances  of 
the  homestead,  and  a  deed  of  trust  or  mort- 
gage of  the  premises,  and  a  sale  thereunder, 
is  invalid  without  sach  release.  Beat  v.  Allen, 
81  D.  838.  In  the  absence  of  sach  release, 
the  property  cannot  be  disposed  of,  either  at 
forced  or  voluntary  sale,  and  is  inviolate  to 
the  wife  in  spite  of  the  claims  of  creditors  or 
husband.    Pardee  v.  Lmdley,  83  D.  219. 

A  deed  signed  by  the  husband  and  wife 
will  not  convey  the  homestead,  where  the 
wife  does  not  join  in  the  granting  part,  but 
only  in  the  in  testimonium  part,  where  the 
joins  to  release  dower.  In  legal  effect,  it 
amounts  to  no  more  than  a  deed  by  the  hus- 
band, and  a  relinquishment  of  dower  by  the 
wife  in  a  separate  instrument.  Sharp  v. 
Bailey,  81  D.  489. 

No  operative  oonveyanos  or  effectual  re- 
lease of  the  homestead  exemption  can  be 
made  unless  the  mode  pointed  out  by  the 
statute  is  pursued  with  reasonable  strictness. 
/&.. 

So  long  as  premises  are  occupied  as  a  home- 
stead, a  deed  without  the  release  of  husband 
and  wife  can  have  no  effect  to  deprive  them 
of  the  homestead,  and  the  homestead  right 
can  be  set  up  as  a  defense  in  any  action 
brought  to  eject  them  from  the  premises. 
Pardee  v.  Lindley,  83  D.  219. 

The  husband  and  wife  cannot,  by  their 
own  separate  or  united  will,  dissolve  their 
marital  relations.  The  wife  cannot  sell  the 
homestead  to  the  husband;  for  while  it  is  his, 
it  is  also  hers;  and  if  he  sells  it  without  her 
consent,  as  provided  by  law,  the  sale  is  void, 
and  the  purchaser  acquires  no  title.  Welch 
v.  Rice,  98  D.  656. 

J.  S.,  owning  premises  which  were  exempt 
from  execution  as  a  homestead,  conveyed 
them  to  nlaintiff  by  a  deed  which  Was  fraud- 
ulent and  void  as  to  creditors,  but  J.  S.  con- 
tinued to  occupy  them.  The  premises  were 
afterward  sola  under  an  execution  against 
J.  S.,  and  defendant  derived  title  through 
such  sale.  Held,  1.  That  the  right  to  a 
homestead  was  not  assignable,  and  therefore 
that  whatever  rights  J.  S.  might  have  had, 
the  plaintiff  could  not  avail  himself  of  them; 
and  2.  That  the  conveyance  might  be  frand- 
llent  and  void  as  to  creditors,  although  the 


property  was  exempt  from  levy.  Currier  ▼* 
Sutherland,  20  R.  143. 

18.  Agreements  to  convey.  —  The 
subsequent  adoption  of  real  estate  ae  ft 
homestead  cannot  affect  the  validity  of  the 
owner's  undertaking  to  sell  and  convoy  it. 
or  release  him  from  his  obligation  entered 
into  before  it  was  made  a  homestead.  Tost 
v.  Devamlt,  66  D.  92. 

A  husband's  bond  to  compel  the  wife  to 
convey  their  homestead  in  future  is  void,  be- 
cause it  is  an  undertaking  to  do  an  unlawful 
thing.    Brewer  v.  Wall,  76  0.  76. 

The  husband's  bond  to  oonvey  title  to  the 
family  homestead  at  a  future  day  is  not  void, 
because  the  wife  might  freely  make  the  ne- 
cessary conveyance,  or  another  homestead 
might  be  acquired  before  the  time  elapeed 
for  the  performance  of  the  bond;  and  dans* 
ages  may  be  recovered  of  the  husband  for  ft 
breach  of  the  bond.  Brewer  v.  Wall,  76  D. 
76;  Allison  v.  Shilling,  86  D.  622.  And  if  the 
wife  should  die  before  the  time  expired  for 
the  performance  of  the  bond,  or  if,  before 
that  time,  another  homestead  should  be  ac- 
quired, then  specific  performance  may  be 
decreed,  because  every  lend  obstacle  to  it  ia 
removed.    Brewer  v.  Wall,  76  D.  76. 

A  married  woman  is  not  bound,  in  Michi- 
gan, by  verbal  contract,  to  convey  a  hoi 


stead,  made  by  herself   and  husband,  in 


consideration  of  their  support  during 
time,  although  the  contract  is  part  per- 
formed, and  the  husband  gives  ft  deed  in 
accordance  therewith,  which  is  not  executed 
by  her.    Ring  v.  Burt,  97  D.  200. 

19.  Leasee If  a  leased  lot  is  used  as  a 

homestead  by  a  married  man,  he  being  the 
owner  of  the  building  in  which  he  resides 
with  his  family,  he  has  power  to  sseign  the 
lease,  and  sell  the  house,  and  give  a  mil  of 
sale  therefor,  without  his  wife  joining  in  the 
transaction.  Such  a  transaction  does,  not 
come  within  the  disability  imposed  on  the 
husband  by  the  homestead  laws  of  Wiscon- 
sin.    Platto  v.  Cody,  78  D.  762. 

20.  Devising  a  homestead.  —A  pro- 
vision by  will  that  the  testator's  property, 
consisting  exclusively  of  personalty,  should 
be  sold  and  applied  to  the  payment  of  his 
debts,  is  not  such  an  "alienation**  as  will 
defeat  the  widow's  claim  to  an  exemption 
under  the  homestead  laws.  Hendrix  v.  Sea- 
born, 60  R.  520. 

21.  Power  to  mortgage  the  homo- 
stead.  —The  husband  is  only  permitted  to 
alienate  the  homestead  with  the  consent  of 
the  wife,  in  the  mode  pointed  out  by  the 
legislature,  and  it  has  not  pointed  out  a 
mortgage  as  the  mode.  Sampson  v.  WUBam* 
ton,  55  D.  762. 

A  mortgage  is  not  an  alienation  of  real  es- 
tate, and  therefore  a  wife,  by  giving  her  con- 
sent to  a  mortgage  of  the  homestead,  does 
not  give  her  consent  to  a  voluntary  sale  of 
alienation  of  it.     lb. 
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A  mortgage  of  the  homestead  by  the  hus- 
band has  force  as  a  lien  a*  soon  a*  the  prop- 
erty mortgaged  is  abandoned,  and  another 
homestead  is  acquired.  Stewart  t.  Hockey, 
67  D.  609. 

A  mortgage,  by  the  husband,  of  the  home- 
stead is  not  inhibited  by  a  constitutional 
provision  that  the  husband  may  not  alienate 
the  homestead  unless  by  consent  of  the  wife, 
hat  the  mortgagee  will  take  subject  to  the 
contingency  that  the  homestead  may  not  be 
changed,  or  that  the  wife  may  not  assent, 
and  that  in  the  mean  time  hit  claim  may  be 
barred  by  the  statute  of  limitations.    lb. 

A  mortgage  upon  the  homestead  by  the 
husband  is  yoid  to  the  extent  of  the  home- 
stead value,  and  will  not  become  valid  from 
the  fact  that  the  husband  afterwards  ceases 
to  be  the  head  of  a  family  by  the  death  of 
his  wife  without  children,  and  thus  loses  his 
homestead  right;  but  the  mortgage  debt  re- 
mains unimpaired,  and  may  be  enforced 
against  the  former  homestead  equally  and  in 
the  same  way  with  the  other  debts  of  the 
husband.     BevaUs  ▼.  Kraemer,  68  D.  304. 

By  mortgaging  the  homestead  to  secure 
one  creditor,  the  property  is  not  thus  di- 
vested of  its  homestead  character,  so  as  to 
make  it  liable  for  the  other  debts  of  the 
mortgagors.  The  extent  of  the  enoumbranoe 
in  such  a  case  would  be  to  secure  the  partic- 
ular debt  named,  and  the  dear  policy  and 
spirit  of  the  law  would  be  defeated,  if  it 
could  be  made  thereby  liable  beyond  the  lim- 
itation thus  fixed,  or  if  the  general  creditors 
could  claim  to  be  subrogated  to  the  rights  of 
the  mortgagees.  Dickson  v.  Chorn,  71  D.  382. 
Premises  constitute  a  homestead,  which 
the  husband  cannot  mortgage  without  the 
signature  of  his  wife,  under  the  Wisconsin 
statutes,  where  they  consist  of  a  part  of  a 
ehy  lot^  and  a  building  thereon,  the  upper 
stories  of  which  are  used  as  a  dwelling,  al- 
though other  portions  are  leased  as  a  store, 
and  the  building  is  situated  on  one  of  the 
principal  business  streets  of  the  city,  is 
constructed  like  a  store,  and  is  much  more 
valuable  as  a  place  of  business  than  as  a 
residence.     P/ielps  v.  Rooney,  76  D.  244. 

Under  the  Illinois  statute,  the  wife  can 
lose  her  homestead  only  by  a  release  executed 
by  her  in  the  mode  provided,  or  by  removing 
from  and  abandoning  the  premises  at  a 
home.    Hosldns  v.  Litchfield,  83  D.  215. 

The  certificate  of  acknowledgment  to  a 
mortgage,  reciting  that  the  wife  released  her 
homestead  right,  may  be  impeached  for 
fraud,  duress,  or  undue  influence,  it  seems, 
on  a  bill  in  equity  filed  for  that  purpose, 
or,  perhaps,  by  way  of  defense  to  a  suit  to 
enforce  the  mortgage.  Butter  v.  Hatheway, 
99  D.  537. 

A  homestead  may  be  mortgaged,  and  one 
who  purchases  the  premises  subject  to  and 
agreeing  to  pay  such  mortgage  cannot  avoid 
It    Skinner  w.  Beynkk,  3b  R.  m. 
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M.  What  is  as  walid  mortgage.— A 

mortgage  of  the  homestead  by  husband  and 
wife,  to  be  valid,  must  be  conditioned  with 
a  power  of  sale  by  the  mortgagee  upon  de- 
fault of  payment;  and  without  this  condi- 
tion, her  assent  to  the  mortgage  is  without 
any  effect,  and  neither  adds  to  nor  dimin- 
ishes the  force  and  effect  of  the  mortgage 
by  the  husband.  Stewart  v.  Hockey,  67  D. 
609. 

One  who  advances  money  to  pay  off  a 
mortgage  given  to  secure  the  payment  of 
purchase-money  on  a  homestead,  and  who 
takes  a  new  mortgage  from  the  husband 
alone  for  the  money  advanced,  it,  upon  the 
death  of  the  mortgagor,  entitled  to  all  of 
the  rights  of  the  first  mortgagee,  Cfarrr, 
Caldwell,  70  D.  740. 

A  mortgagee  of  a  homestead  aoouiret  no 
right  to  enforce  his  mortgage,  in  Illinois,  if 
the  mortgage,  executed  while  the  premises 
were  occupied  at  a  homestead,  contains  no 
waiver  of  the  homestead,  by  reason  of  the 
fact  that  the  premises  are  afterwards  ex* 
changed  for  other  lands,  and  the  owner 
leaves  the  premises,  but  they  are  subse- 
quently reconveyed  to  him,  and  he  returns 
thereto,  on  ascertaining  that  the  title  to  the 
exchanged  lands  is  defective.  Ives  ▼.  Hills, 
87  D.  238. 

A  husband  executed  a  mortgage  of  hit 
homestead,  and  signed,  or  procured  some  one 
to  sign,  his  wife's  name  to  it  without  her 
authority,  and  procured  a  notary  to  certify 
the  acknowledgment  as  made  by  hit  wife. 
Some  weeks  after,  the  wife  executed  an  in- 
strument, attempting  to  ratify  the  mortgage. 
Held,  invalid.    Howell  v.  HcCrie,  59  R.  684. 

88.  Foreclosure,  and  its  effect.  — 
A  tale  under  foreclosure  comes  within  the 
description  of  a  forced  alienation,  and  the 
homestead  of  a  husband  and  wife  cannot  be 
to  sold,  even  though  they  may  have  volun- 
tarily pledged  the  property  as  security  for 
the  debt,  and  by  implication  agreed  that  it 
should  be  subjected  to  a  decree  of  foreclosure 
and  sale.  They  cannot  waive  the  immunity 
with  which  the  constitution  shields  the  prop- 
erty, nor  require  courts  to  enforce  agree- 
ments the  object  of  which  is  to  expose 
property  under  the  protection  of  the  con- 
stitution to  forced  sale.  Sampson  ▼.  Wil- 
liamson, 55  D.  762. 

Judgment  of  foreclosure  may  be  rendered, 
although  the  property  may  have  been  a 
homestead  at  the  time  of  giving  the  mort- 
gage, or  at  some  other  time;  the  husband 
and  wife  may  have  created  the  mortgage 
upon  the  homestead  in  the  manner  pre- 
scribed by  law,  the  property  may  have 
ceased  to  be  a  homestead  at  the  time  of  the 
rendition  of  the  judgment,  or  it  may  have 
become  a  homestead  after  the  giving  of  the 
mortgage.     Lee  v.  Kingsbury,  62  D.  546. 

A  decree  of  foreclosure  concludes  the 
rights  of  neither  husband  nor  wife,  when 
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the  hatband  appears  alone  in  the  suit  and 
defends;  for  to  conclude  the  rights  of  either, 
both  must  be  parties;  and  therefore  they 
may  bring  suit  to  restrain  the  sale  under 
the  decree.  Revalk  v.  Kraemer,  68  D.  304; 
Bitmap  ▼.  Cook,  85  D.  507.  Nor  will  she  be 
ousted  from  the  possession  by  a  sale  made 
under  such  a  decree.  Larson  r.  Reynold*, 
81  D.  444. 

WLere  a  claim  of  homestead  exemption 
was  adjudicated  adversely  to  defendant,  in 
an  action  to  foreclose  a  mortgage  upon  the 

S remises,  it  cannot  be  again  interposed  as  a 
efense  to  an  action  for  the  possession 
brought  by  the  purchaser  under  the  fore- 
closure  judgment.  This  adjudication,  until 
reversed  or  annulled  by  some  direct  proceed- 
ing for  that  purpose,  is,  whenever  Drought 
collaterally  in  question,  conclusive  of  the 
matters  therein  adjudicated.  Tadlock  v. 
Secies,  n  D.  2)3. 

A  mortgage  of  homestead  property  by  the 
husband  without  concurrence  of  the  wife  is 
invalid,  notwithstanding  his  wife  subse- 
quently dies,  and  will  not,  if  he  marry  again, 
preclude  his  second  wife's  right  of  bnme- 
stead  in  such  property;  nor  will  she  be  con- 
cluded by  a  foreclosure  decree  by  default, 
entered  after  such  second  marriage,  in  an 
action  to  which  the  second  wife  was  not  a 
party,  though  the  decree  will  be  conclusive 
as  to  the  husband.  Larson  v.  Reynolds,  81 
D.  444. 

Where  husband  and  wife  join  in  a  mort- 
gage of  homestead  property,  but  the  wife 
does  not  release  her  homestead  right,  such 
right  is  not  affected  by  foreclosure  and  sale 
of  which  the  parties  had  notice,  and  to  which 
they  did  not  object,  and  such  sale  will  be 
set  aside  on  motion.  HosHns  v.  Litchfield, 
83  D.  216. 

A  husband  cannot,  by  failing  to  make  de- 
fense for  himself  and  wife  in  a  foreclosure 
proceeding,  give  to  a  mortgage  in  which  the 
wife  has  not  released  her  homestead  rights 
the  same  practical  effect  that  it  would  have 
had  she  released.  A  decree  in  such  proceed- 
ings does  not  impair  the  homestead  right, 
but  as  it  is  an  apparent  cloud  upon  it,  the 
decree,  and  all  proceedings  under  it,  should 
bo  set  aside.     lb. 

84.  Enforcement  of  liability  for  pur- 
chase-money.*— The  homestead  right  is 
subordinate  to  that  of  the  vendor  for  his  un- 
paid purchase-money.     Bitmap  v.  Cook,  86 

D.  507. 

Money  paid  for  land  by  a  third  person  di- 
rectly to  the  grantor  for  the  grantee  is  pur- 
chase-money, as  against  the  homestead  right 
of  the  grantee.  Austin  ▼•  Underwood,  87  D. 
264. 

Money  advanced  to  pay  a  mortgage  for 
the  purchase  price  of  a  homestead  is  equiva- 
lent to  so  much  purchase-money,  and  the 

*  Vendor's  lien  for  purchase-money  on  the 
homestead,  see  note,  99  D.  674-676. 


second  mortgagee  is,  in  equity,  entitled  to 
be  subrogated  to  the  rights  of  the  first.  Cart 
v.  Caldwell,  70  D.  740. 

A  deed  of  trust  has  precedence  over  the 
homestead  right,  where  it  is  substituted  in 
place  of  a  mortgage  to  secure  the  purchase- 
money.    Austin  ▼.  Underwood,  87  D.  254. 

A  debt  for  the  purchase-money  of  the 
homestead  is  not  a  debt  contracted  after  pur* 
chase  of  the  homestead,  bo  as  to  render  the 
property  exempt  as  to  such  debt.  Christy 
v.  Dyer,  81  D.  493. 

The  husband  may,  with  or  without  the 
consent  of  the  wife,  when  already  in  posses- 
sion under  a  defective  title,  acquire  an  out- 
standing title  on  credit,  and  he  cannot,  bat 
the  wife  may,  deny  that  it  was  paramount. 
And  until  it  appears  that  such  a  title  was) 
not  acquired,  the  consideration  agreed  to  be 
paid  therefor  will  be  treated  as  purchase- 
money.     Cassell  v.  Ross,  85  D.  270. 

When  it  is  sought  by  bill  in  chancery  to 
subject  the  homestead  to  the  payment  of  a 
purchase  of  an  outstanding  title,  the  wife  is 
a  necessary  party  to  the  buL    lb. 

When,  in  such  a  case,  the  wife  shows  that 
ths  paramount  title  was  held  by  herself  or 
her  husband  at  the  time  that  the  purchase 
was  made,  the  consideration  agreed  to  be 
paid  therefor  will  not  be  regarded  as  pur- 
chase-money so  as  to  subject  the  land  to  its 
payment,  but  all  proceedings  will  be  en- 

{oined  which  tend  to  deprive  the  wife  of  the 
lomestead  to  the  extent  of  one  thousand 
dollars;  bat  if  it  appears  that  the  outstand- 
ing title  purchased  was  paramount,  then  a 
sale  most  be  decreed  to  enforce  the  payment 
of  the  purchase-money,    lb. 

The  mortgagee  of  a  homestead  is  not  sub- 
rogated to  the  vendor's  rights  as  to  pur- 
chase-money, so  that  the  mortgage  is  valid, 
where,  after  the  purchase  of  the  land,  and 
the  execution  of  a  mortgage  thereon  to  the 
vendor  to  secure  the  purchase-money,  and 
the  use  of  the  land  as  a  homestead,  the 
husband  became  bound  as  surety  for  another, 
and  subsequently  assumed  payment  of  the 
debt  and  executed  the  mortgage  of  the 
homestead  alone  to  secure  payment  thereof, 
in  consideration  of  receiving  a  credit  of  a 
like  amount,  obtained  by  the  principal 
debtor,  from  the  vendor,  on  the  purchase- 
money  notes.     Burnap  v.  Cook,  85  D.  607. 

A  sale  under  a  deed  of  trust  to  secure  the 
purchase-money  of  a  homestead  passes  title 
to  the  purchaser,  although  the  deed  secures 
other  indebtedness,  if  the  homestead  claim- 
ant does  not  pay  or  tender  that  portion 
which  is  purchase-money.  Austin  v.  Under* 
wood,  87  D.  264. 

Where  one  purchases  a  piece  of  land  with 
a  dwelling-house  thereon,  and  on  the  day  of 
receiving  nts  deed  borrows  money,  which  he 
applies  m  part  payment  therefor,  and  shortly 
afterwards,  on  the  same  day,  executes  a  note 
for  the  money  so  borrowed,  the  note  is  to  be 
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regarded  aa  relating  back  to  the  time  of  the 
actual  loan,  and  as  an  existing  debt  at  the 
time  of  the  purchase.  Stevens  v.  Steven*,  87 
D.  630. 

If  judgment  is  subsequently  recovered 
upon  the  note,  and  execution  levied  upon 
the  premises,  the  tenant  cannot  claim  a 
homestead  therein  as  against  the  title  ac- 
quired by  the  demandant  under  his  levy. 

Money  borrowed  to  purchase  land  is  not 
urchase-money,  within  the  meaning  of  the 
Uinois  statute  declaring  that  the  homestead 
right  should  not  be  claimed  against  a  debt 
due  for  the  purchase-money.  The  statute 
only  applies  to  persons  occupying  the  rela- 
tion of  vendor  and  vendee.  Jfyster  v.  Hath- 
cm,  99  D.  537. 

Where  a  party  advances  the  purohase- 
money  for  a  homestead  occupied  by  the  ven- 
dee, upon  his  promise  to  execute  a  mortgage 
to  secure  the  repayment  of  such  money 
when  he  obtains  a  deed,  and  he  afterwards 
refuses  to  do  so,  the  purchase-money  so  ad- 
vanced becomes  a  lien  against  the  home- 
stead, and  may  be  enforced  by  the  person 
advancing  the  money,  and  against  it  the 
vendee  cannot  maintain  a  homestead  right. 
Magee  v.  Magee,  99  D.  071. 

25.  Idea  of  Judgment  on  homo- 
stead.* —  1.  Judgment  a  lien.  —  Under  the 
Minnesota  homestead  law  as  it  existed 
prior  to  1860,  "  where  a  judgment  was  ren- 
dered and  the  property  sold,  the  lien  of  the 
judgment  attached  to  the  homestead  as  well 
sa  other  real  property  of  the  judgment 
debtor,  and  the  exemption  applied  only  to  a 
sale  on  execution  while  the  homestead  was 
occupied  by  the  debtor  or  his  family,  but  did 
not  affect  the  lien";  therefore  a  grantee  of 
the  judgment  debtor  took  the  property  sub- 
ject to  the  lien  of  the  judgment.  FoUom  v. 
CorK,  80  D.  429. 

The  judgment  lien  attaches  to  a  home- 
stead owned  and  occupied  by  the  debtor  as  a 
residence,  and  may  be  enforced  whenever 
the  premises  cease  to  be  occupied  by  the 
debtor  or  his  family  as  a  homestead.  THUot- 
*mr.  Millard,  82  \).  112. 

The  legislature  cannot  deprive  a  judgment 
creditor  of  his  lien  on  the  homestead  after 
the  right  is  perfected  by  the  docketing  of 
the  judgment;  nor  of  his  right,  to  sell  the 
property  on  execution,  upon  its  oeasing  to 
dc  a  homestead.    lb. 

An  act  enlarging  rights  of  homestead 
owners  is  prospective  only,  and  cannot  affect 
judgments  obtained  prior  to  its  passage,  io. 
A  judgment  which  is  a  lien  upon  the 
hoinesteaa  is  not  affected  by  the  subsequent 
pauage  of  a  statute  providing  that  the 
owner  of  a  homestead  "may  remove  there- 
from, or  sell  ana  convey  the  same,  and  such 
removal  or  sals  and  conveyance  shall  not 

*  Whether  a  judgment  li  a  lien  on  the  home- 
■mad, ass  note, e7tt,  JI78, 27ft> 


render  suoh  homestead  subject  or  liable  to 
forced  sale  on  execution  or  other  final  pro- 
cess hereafter  issued  on  any  judgment  or 
decree";  and  therefore  the  enforcement  of 
such  a  Judgment  against  a  homestead,  after 
a  sale  thereof,  will  not  be  restrained.  8ta- 
mane  v.  Carter,  82  D.  696. 

The  homestead  exemption  applying  to 
"all  debts  and  liabilities  created  or  incurred 
after M  a  date  named  does  not  apply  to  a 
judgment  recovered  after  that  date  in  an  ac- 
tion commenced  before  it,  even  though  the 
judgment  was  recovered  on  an  appeal  taken 
after  it;  nor  does  it  apply  to  the  costs,  which 
are  merely  incidents,  and  must  be  governed 
by  the  laws  applicable  to  the  debt  or  lia- 
bility out  of  which  they  grow.  Knight  v. 
Whitman,  99  D.  652. 

2.  Judgment  no  lien.— A  judgment  Is  no 
lien  upon  the  homestead.  McDonald  v.  Bad- 
ger, 88  D.  128. 

The  judgment  lien  does  not  attach  to 
premises  held  by  the  judgment  debtor  as 
a  homestead,  either  while  used  as  suoh,  or 
after  sale  and  transfer  of  possession,  if  the 
premises  were  used  as  a  homestead  before 
the  debt  upon  which  judgment  was  rendered 
was  contracted.  Cumminge  v.  Long,  85  D. 
502. 

A  judgment  rendered  prior  to  the  adop- 
tion of  the  constitution  is  not  excepted  from 
the  operation  of  the  homestead  exemption 
clause  by  the  clause  providing  that  all  con- 
tracts, judgments,  etc.,  shall  continue  after 
the  change  from  a  territorial  government  to 
a  state  government  as  if  no  ohanse  had  taken 
place,  since  the  object  of  this  clause  was  to 
save  the  right  to  enforce  all  contracts,  judg- 
ments, etc,  leaving  the  means  of  enforcing 
them  subject  to  such  changes  as  the  consti- 
tution or  legislature  under  it  might  make, 
and  not  to  prohibit  a  change  of  remedy. 
Ousie  v.  Douglass,  87  D.  458. 

The  judgment  lien  does  not  attach  to 
premises  held  as  a  homestead  during  the 
time  that  they  continue  to  be  so  held;  and 
during  such  time  they  are  in  the  same  situa- 
tion, with  reference  to  a  judgment  lien,  as 
though  no  judgment  existed  against  the 
owner.  But  when  exemption  at  a  home- 
stead shall  from  any  cause  cease  to  exist, 
and  the  premises  become  liable  to  levy  and 
sale,  then  the  first  levy  thereafter  will  bind 
the  property,  whether  the  writ  be  issued 
upon  a  senior  or  a  junior  judgment.  Bliss  v. 
Clark,  89  D.  890. 

The  homestead  right  to  the  value  of  one 
thousand  dollars  is  not  subject  to  the  judg- 
ment lien,  but  may  be  transferred  with  the 
fee,  and  the  grantee  will  take  it  though  a 
judgment  against  the  grantor  exists  at  the 
date  of  the  conveyance.  McDonald  v.  Cran* 
daU,  92  D.  112. 

The  sale  and  surrender  of  a  homestead  to 
a  purchaser,  who  is  a  junior  judgment  cred- 
itor, will  be  sustained  as  against  a  title  do- 
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fired  from  a  sheriff'*  tele  under  the  prior 
judgment    lb. 

A  judgment  or  mortgage  lien  may  be  en- 
forced against  any  excess  in  value  of  the 
homestead  over  the  amount  allowed  by  the 
statute.    lb. 

26.  Exemption  from  attachment.— 
The  statutory  value  of  the  homestead  is  ex- 
empt from  attachment,  where,  having  been 
actually  invested  in  land  as  a  homestead,  it 
is  changed  into  money,  or  a  right  of  action 
by  process  of  law  in  invitum,  and  then  kept 
separate  as  a  homestead  fund,  and  no  intent 
is  shown  to  apply  it  to  other  uses.  Keyee  v. 
Bine*,  86  D.  707. 

An  attachment  was  levied  on  land  of  a 
debtor  which  afterward  became  his  home- 
stead; afterward,  and  within  four  months  of 
the  attachment,  the  debtor  was  adjudged  a 
bankrupt.  Held,  that  the  homestead  did 
not  pass  to  the  assignee  in  bankruptcy,  and 
that  the  bankruptcy  did  not  dissolve  the  at- 
tachment.   Robinson  y.  Wilton,  22  R.  272. 

97.  Exemption  from  execution.* — 
1.  When  exempt.— Homesteads  are  not  sub- 
ject to  forced  sale,  either  on  execution  or  on 
any  other  final  process  of  the  court.  Ackley 
v.  Chamberlain,  76  D.  016. 

The  whole  of  a  building  will  be  presumed 
IB  be  part  of  the  homestead  when  execution 
defendant  uses  it  as  a  home,  until  it  is  shown 
bv  party  adversely  interested  that  some  spe- 
cific portion  is  not  of  the  homestead  charac- 
ter, and  therefore  not  exempt  Bhodes  v. 
McCormkk,  68  D.  663. 

A  homestead  property  is  not  liable  for  the 
debts  of  husband  and  wife.  To  make  it  lia- 
ble for  their  debts,  there  must  be  a  written 
contract  signed  by  both  of  them,  expressly 
so  providing.  Even  after  having  been  ren- 
dered so  liable,  it  can  only  be  sold  to  supply 
a  deficiency  remaining  after  exhausting  all 
the  other  property  of  the  debtor  liable  to 
execution.    Dickson  v.  Chorn,  71  D.  882. 

A  conveyance  set  aside  for  fraud,  at  the 
suit  of  judgment  creditors,  cannot,  upon  exe- 
cution issued  under  the  decree  in  the  case, 
be  set  up  by  such  creditors  as  a  bar  to  the 
debtor's  claim  of  a  family  homestead  ex- 
empt from  sale  on  such  execution.  Sear*  v. 
Banks,  84  D.  378. 

The  debtor's  equity  of  redemption,  or  any 
other  interest  in  the  homestead,  cannot  law- 
fully be  sold  on  execution  under  the  New 
Hampshire  statute,  if  the  homestead  does 
not  exceed  the  statutory  exemption  in  value; 
and  if  it  exceeds  that  sum,  the  officer  about 
to  levy  must,  upon  due  application,  set  out 
the  homestead  before  he  can  make  sale  of 
any  interest  therein,  and  then  can  proceed 
only  against  the  surplus.  Tucker  v.  Kennis- 
fon,  93  D.  425. 

2.  When  not  exemj*. — Floors  or  rooms 
under  the  same  roof  with  the  homestead,  but 

*  8ee  a  valuable  note  on  the  liability  of  the 
aomestead  to  execution  sale,  87 IX  27&-2B2. 


not  used  as  a  home,  are  no  more  exempt  than 
if  under  another  roof,  or  on  another  and  dif- 
ferent portion  of  the  lot.  Bhodes  v.  McCor* 
Trticjfe,  68  D.  663. 

Delay  by  a  creditor  in  enforcing  a  debt 
contracted  before  the  passage  of  the  home- 
stead law,  which  debts,  the  law  provides, 
may  be  satisfied  out  of  the  homestead  after 
exhausting  the  other  property  of  the  debtor 
subject  to  execution,  does  not  prevent  the 
creditor  from  seisins;  the  homestead,  if  at 
the  time  of  his  levy  the  judgment  debtor  had 
no  other  leviable  property,  notwithstanding 
after  the  maturity  of  the  claim  or  during  the 
pendenoyof  the  judgment  lien  the  debtor 
had  abundance  of  other  property,  which  in 
the  mean  time  is  disposed  of  either  volunta- 
rily or  by  judicial  sale.  Denegre  v.  Eaun,  81 
D.  480. 

Land  purchased  with  a  design  to  make  ii 
a  homestead  is  not  exempt  from  judicial  sale 
upon  a  debt  contracted  after  such  purchase, 
and  before  its  actual  occupancy  as  a  home 
stead,  semble,    Christy  v.  Dyer.  81  D.  493b 

A  homestead  cannot  be  sold  upon  execu- 
tion, except  where  it  covers  more  property 
than  the  law  allows,  in  which  case  the  sur- 
plus not  exempt  may  be  sold.  McDonald  v. 
Badger,  83  I>.  123. 

If  the  homestead  and  other  property  are 
subject  to  different  liens,  the  debtor  has  no 
superior  equity  as  against  creditors  whose 
rights  may  thereby  do  prejudiced,  to  have 
his  other  property  exhausted  so  as  to  secure 
to  him  the  benefit  of  the  homestead  exemp- 
tion.    White  ▼.  PoUeys,  91  D.  432. 

The  proceeds  of  the  sale  of  a  homestead 
are  not  exempt  from  execution,  unless  the 
vendor  has  at  the  time  of  sale  the  intention 
of  investing  them  in  another  homestead. 
Smith  v.  Gore,  33  R.  188. 

An  execution  was  issued  on  a  Judgment  in 
favor  of  the  state  in  an  action  on  a  sheriff's 
bond.  Held,  that  the  judgment  debtor's 
homestead  was  not  exempt  under  the  home- 
stead law.  Commonwealth  v.  Cook,  8  R.  456. 
3.  Effect  of  sale  —Claim  and  election,  —A 
complaint  alleging  that  a  party  as  sheriff, 
under  an  execution  against  plaintiff,  levied 
on  and  sold  certain  property  which  was  the 
homestead  of  plaintiff,  and  claiming  dam- 
ages in  two  thousand  dollars,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion.   Kendall  v.  Clark,  70  D.  691. 

No  damage  results  from  a  sale  of  the 
homestead  under  execution,  as  the  sheriff's 
deed  in  such  case  conveys  no  title,  and  the 
purchaser  acquires  no  right  to  the  property 
sold.    lb. 

An  execution  sale  of  the  equity  of  redemp- 
tion will  bar  homestead  rights,  unless  a 
claim  of  exemption  is  made,  before  the  sale. 
Livermore  v.  Boutclle,  71  D.  708. 

Where  a  party  has  residences  on  two  sep- 
arate tracts  of  land,  both  levied  upon,  he 
may,  unless  he  has  previously  made  his  eleo* 
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uon,  even  on  the  day  of  sale,  elect  whioh  of 
the  places  he  recognises  ss  his  homestead, 
and  such  election  effects  a  withdrawal,  of  the 
place  designated,  from  sale,  to  the  extent  au- 
thorized by  the  statute.  Tmmknsonv.Swh* 
sev,7tD.  432. 

Under  a  statute  providing  that  the  home- 
stead may  be  set  off  on  application  of  the 
"debtor  or  his  wife,  his  agent  or  attorney, " 
to  "  the  sheriff  or  other  officer  executing  any 
writ  of  execution  founded  upon  any  judg- 
ment or  decree,"  it  is  sufficient  if  the  debtor 
asserts  his  claim  to  a  homostead  when  such 
officer  is  about  to  execute  the  writ  of  execu- 
tion or  order  of  sale;  it  is  not  necessary  to 
assert  the  claim  before  judgment  and  order 
ef  sale.     Scars  ▼.  Banks,  84  D.  378. 

Where  a  mortgage  covers  a  homestead 
and  also  other  property  which  is  subject  to 
the  lien  of  a  subsequent  judgment,  the 
debtor  has  no  right  to  have  the  latter  ex- 
hausted to  satisfy  the  mortgage  in  order  to 
preserve  his  homestead.  Whits  v.  Polity*, 
91  D.  432. 

4.  Rights  of  the  j»trchaser. — Unless  the 
requirements  of  the  statute  are  observed  in 
suing  a  levy  and  sale  under  execution  of  a 
homestead  exceeding  the  amount  allowed  by 
law,  the  sale  will  be  unauthorised;  but  a  pur- 
chaser at  such  sale  will  acquire  an  equitable 
lien  upon  the  surplus,  whioh  he  mav  enforce 
as  soon  as  the  premises  cease  to  W  a  home- 
stead, and  a  purchaser  from  him  will  acquire 
this  lien,  and  may  enforce  it  against  the  sur- 
plus.    Blue  v.  Blue,  87  D.  267. 

A  purchaser  under  execution  on  home- 
stead property,  when  the  first  floor  and 
cellar  of  a  building,  not  being  used  as  a  home, 
are  not  exempted^  acquires  the  right  to  the 
possession  of  such  first  floor  and  cellar, 
which  right  continues  as  long  as  they  are 
tenantable;  he  may,  in  every  respect,  use 
and  enjoy  them  as  his  own  property,  having 
regard  to  the  rights  of  the  persons  owning 
and  occupying  the  rest  of  the  building;  he 
has  a  right  to  protect  his  walls,  to  make 
neessssry  repairs,  and  to  all  needful  means 
of  access  to  his  premises.  The  owner  or  oc- 
cupant of  the  upper  stories  is  not  to  be  dis- 
turbed in  his  possession,  has  a  right  to  pass 
and  repass  by  the  passages  and  stairways, 
but  must  do  nothing  to  endanger  the  prem- 
ises of  the  execution  purchaser,  or  to  neces- 
sarily impair  his  rights.  The  homestead 
claimant  remains  the  owner  of  the  soil  and 
the  upper  stories,  sembk.  Rhodes  v.  MeCor* 
stiefc,  68  D.  663. 

28.  Abandonment.*—  1.  General  rules, 
—  The  right  to  a  homestead  exemption  can- 
not he  regarded  as  forfeited,  except  bv  clear 
intention  of  total  abandonment.  Shepherd 
v.  Casslday,  70  D.  372. 

A  person  cannot  have  two  homes  at  once, 
both  exempt,  nor  can  he  have  two,  either  of 

*8ee  monographic  note  on  the  abandonment 
of  ft  homestead,  ft  D.  60>sla> 
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which,  at  his  election,  would  be  exempt 
Wright  v.  Dunning,  92  D.  257. 

The  homestead  mav  be  abandoned  by  a 
widow  under  no  disability,  after  the  death 
of  her  husband,  in  the  same  manner  as  he 
could  have  done.    lb. 

A  homestead  right  cannot  be  lost  by 
abandonment,  under  the  Massachusetts 
statute  of  1866,  until  a  new  homestead  is 
acquired  elsewhere.  Woodbury  v.  Luddy, 
92D,  731. 

If  the  old  homestead  can  be  lost  without 
proof  that  a  new  one  has  been  gained,  the 
circumstances  to  show  abandonment  must 
be  most  clear  and  decisive,  Shepherd  v. 
Casslday,  70  D.  372. 

2.  What  amounts  to  am  abandonment—* 
There  is  sufficient  abandonment  and  change 
of  homestead  to  render  a  mortgage  of 
the  homestead  by  the  husband  effectual, 
where  the  husband  two  years  previously 
oeased  to  occupy  the  mortgaged  property  as 
a  homestead,  and  since  then  occupied  his 
present  residence  as  a  homestead,  whioh  is 
different  from  the  property  mortgaged,  and 
where  no  question  is  raised  as  to  the  rights 
of  the  wife.    Stewart  v.  Macley,  67  D.  609. 

Actual  removal  from  the  homestead  with 
no  intention  to  return  is  a  waiver  or  for- 
feiture of  the  right,  amounting  to  an  aban- 
donment as  against  purchasers  or  creditors, 
even  though  no  new  homestead  be  gained. 
Fyffe  v.  Beers,  85  D.  577. 

A  wife  who  has  voluntarily  left  her  former 
homestead,  and  accompaniea  the  husband  to 
and  accepted  the  new  homestead  provided 
by  him,  can  no  longer  insist  that  her  home- 
stead rights  still  attach  to  and  control  the 
abandoned  premises,  or  resist  the  enforce- 
ment of  a  contract  by  the  husband  to  convey 
the  former  homestead,  made  while  it  was  oc- 
cupied as  such.  AUisonv.  Shilling,  86  D.  622. 

The  homestead  is  abandoned,  so  as  to  be 
subject  to  sale  under  execution,  when  the  hus- 
band removes  from  the  premises  with  his 
family  to  another  state,  where  he  resides  for 
two  years,  and  declares  before  leaving  that 
if  he  liked  the  country,  end  could  do  well  in 
his  business,  he  would  remain,  but  if  not,  he 
would  return,  and  after  his  return  he  de- 
clares that  when  he  left  he  expected  to  re- 
main, but  found  it  to  his  interest  to  return. 
Cabeenv.  Mulligan,  87  D.  247. 

Actual  residenoe  is  requisite  to  protect  the 
homestead  from  sale  under  execution,  as  a 

Seneral  rule;  although  it  is  not  essential  on- 
er all  circumstances.  lb. 
Abandonment  of  the  homestead  is  effected, 
and  the  right  to  exemption  is  lost,  when  the 
grantor  conveys  the  premises,  and  places  the 
grantee  in  possession  of  the  homestead.  Mc- 
Donald v.  Crandall,  92  D.  112. 

Where  a  person  ceases  to  occupy  premises 
as  a  home,  or  acquires  another  place  of  per- 
manent abode,  or  where  the  place  is  aban- 
doned with  the  intention  to  no  longer  occupy 


HOMESTEAD,  H— HOMICIDE. 
In  American  Decisions  and  American 


1728 
For  Index  to 

it  as  a  home,  the  statutory  homestead  priv- 
ileges are  lost.  Bat  where  the  absence  is 
occasioned  by  sickness  or  other  necessary 
cause,  is  temporary,  and  with  the  intention  to 
return,  the  case  is  different.  Wright  v.  Dwtr 
mngt  92  D.  257. 

3.  What  to  not  a*  abandonment.  —  Where 
a  home,  residence,  or  settlement  has  once 
been  acquired  on  lands,  it  is  not  necessary 
that  there  should  be  continuous  actual  oc- 
cupation to  secure  the  homestead  from 
forced  sale;  an  absence  temporary  in  its 
.nature,  and  not  designed  as  an  abandonment, 
will  not  work  a  forfeiture  of  the  right. 
Franklin  v.  Coffee,  70  D.  292. 

Temporary  removal  does  not  amount  to 
abandonment,  and  the  homestead  will  be 
treated  as  still  existing,  if  the  animus  rover* 
tendi  is  established,  and  third  persons  have 
not  been  led  to  believe  that  it  was  not  a 
homestead  by  the  owner  being  thus  out  of 
possession,  and  to  act  upon  this  belief  by 
purchasing  or  specifically  altering  their  con- 
dition upon  the  faith  that  it  was  not  exempt 
as  a  homestead.     Fyffe  v.  Been,  86  D.  677. 

The  intention  to  abandon  the  homestead 
may  be  changed  any  time  before  a  new  one  is 
acquired;  and  however  such  change  is  made 
known,  it  will  be  effectual  to  protect  home- 
stead rights.  8kepherdv.Cas8iday,70I>.  Z72. 

Continuous  abandonment,  up  to  the  time 
that  some  opposing  right  has,  by  sale,  be- 
come Tested  in  other  parties,  must  be  shown 
in  order  that  it  may  be  declared  forfeited.  lb. 

The  benefit  of  the  exemption  is  not  lost 
by  the  owner's  neglecting  to  use  a  portion  of 
his  dwelling-house  or  residence  with  his 
family,  or  by  appropriating  some  portion  to 
some  other  use.    Phelps  v.  Booney,  76  D.  244. 

Whether  removal  from  the  homestead  was 
actual,  so  as  to  constitute  abandonment,  or 
merely  temporary,  depends  upon  the  peculiar 
facts  of  each  ease,  and  no  general  rule  for 
the  determination  of  the  question  can  be 
enunciated.    Fyfe  v.  Beers,  86  D.  677. 

A  homestead  right,  once  duly  acquired  by 
a  man  as  head  of  a  family,  is  not  lost  by  the 
subsequent  death,  marriage,  or  removal  of 
all  the  family  but  himself.  Kessler  v.  Draub, 
36  R.  727. 

The  following  croft  do  wot  amomU  Is  am 
abandonment  of  the  homestead;  Removal  of 
husband  and  wife  from  the  homestead  after 
sale  thereof  by  the  husband,  in  which  the 
wife  did  not  join,  Taylor  v.  Eargons,  60  D. 
606. 

The  widow's  absenoe  for  a  year,  after  the 
death  of  the  husband,  on  account  of  ill-health, 
and  without  intention  of  abandonment, 
Walter*  v.  People,  66  D.  790. 

Owner's  absenoe  for  six  or  seven  months 
without  any  intent  to  ohange  his  residence, 
leaving  his  family  and  servants  upon  the 
premises.     Taylor  v.  Bouhoare,  67  D.  642. 

Mere  absence  of  the  party  or  family 
intended  to    be   benefited.      Shepherd   v. 


Cassiday,  70  D.  $72;  TumBnson  v.  Bwmmey, 
76  D.  432;  Ouiod  v.  Ouhd,  76  D.  440. 

Temporary  renting  of  the  homestead  lots 
to  others.  Pryor  v.  Stone,  70  D.  341;  Twm* 
Uneon  v.  Swmney,  76  D.  432. 

Desertion  by  the  husband,  leaving  his  fans* 
fly  still  occupying  homestead.  It  still  con- 
tinues to  be  the  nome  and  residence  of  the 
husband,  as  well  as  of  his  family,  at  least 
until  it  is  proved  that  he  has  acquired  a  resi- 
dence elsewhere.  Moorer.  Dunning,  81 D.  801* 

99.  Forfeitures— The  husband  dom  not* 
by  committing  adultery,  forfeit  his  right  to 
claim  the  benefit  of  the  homestead  law. 
Blue  v.  Blue,  87  D.  267. 

80.  Waiver  of  the  right  —A  promis- 
sory note  executed  by  the  debtor  and  hie 
wife  is  not  a  release  or  waiver  of  exemption* 
under  the  homestead  act  of  New  Hsmnenire, 
where  no  mortgage  of  the  homestead  is  exe- 
cuted by  them  to  secure  such  Bote,  Wey~ 
month  v.  Sanborn,  80  D.  144. 

Where  a  widow  not  under  any  legal  dis- 
ability is  sued  in  a  matter  involving  her  claim 
of  homestead,  and  she  fails  to  set  it  up  or 
establish  it,  her  homestead  right  will  be 
concluded  by  the  decree  therein,  and  she) 
will  not  be  allowed  to  afterwards  assert  it 
in  another  proceeding  Wright  v.  Dwnmina, 
92  D.  267. 

The  heirs  of  a  dsoeased  husband  com- 
menced proceedings  for  partition,  making 
his  widow  a  party.  She  answered,  olaiming 
dower,  which  the  court  adjudged  her,  ana 
as  partition  oould  not  be  made,  the  court  de- 
creed her  an  annual  allowance  in  lien  of 
dower,  and  ordered  the  land  sold  subject  to 
such  payment.  The  widow  made  no  claim 
of  homestead,  and  it  was  held  that  she  wae 
estopped  from  doing  so  against  the  pur- 
chaser at  the  partition  sale.    lb. 

Under  an  execution  against  defendant, 
lands  in  which  he  had  a  right  of  homestead 
were  sold.  Subsequently  he  took  a  lease  of 
such  lands  from  the  purchaser,  and  after  the 
expiration  of  the  term  thereof,  continued  in 
possession.  Held,  that  he  was  not  estopped 
from  claiming  a  homestead  in  the  lands,  out 
could  not  set  up  that  defense  to  an  action 
bv  his  landlord  to  recover  p  osssssion  thereof. 
Abbott  v.  CromarUe,  21  R.  467. 

In  the  absenoe  of  express  ftunT^trTftViwrt 
prohibition,  a  statute  authorising  the  waiver 
of  a  homestead  exemption,  whether  made 
before  or  after  the  property  is  set  apart,  by 
an  agreement  to  that  effect  in  the  oontraot 
or  evidence  of  debt,  is  valid. 


v.  Detrick,  60  R.  648. 

HOHIOIOB. 

{Includes  the  offense  of  unlawfully  taking  ties 
life  of  another,  and  how  such  a  charge  Is  prose- 
cuted and  defended.  The  civil  UabfUty  set 
causing  death  is  under  NaeuosHom,] 

Assault  with  intent  to  kill,  see 

26-81. 
Bail  in  eases  of,  see  Ban,  Id 
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L  What  Am oouti  to  Mubdru 

1.  What  killing  U  murder.—-  1.  Statu- 
tory provision*  —  The  object  of  the  revised 
statutes  relative  to  homicide  wu  not  to 
create  a  new  offense  of  murder,  but  to  re- 
store the  ancient  common  law  on  the  sub- 
iect,  and  to  distinguish  between  a  felonious 
kUliag  with  malice  aforethought,  and  a  felo- 
nious killing  without  inch  malice.  People  v. 
Enoch,  27  D.  197. 

The  common-law  distinctions  between 
murder,  manslaughter,  and  justifiable  homi- 
cide are  a  part  of  the  law  of  Massachusetts. 
Own.  v.  Webster,  52  D.  711. 

The  penal  code  of  Texas,  in  repealing 
former  laws  and  abolishing  the  common  law, 
has  neither  changed  the  law  defining  the 
degrees  of  murder  nor  the  punishment  to  be 
administered  upon  con viction  thereof ;  hence 
an  appellate  court  may  affirm  a  judgment  of 
conviction  which  has  been  regularly  ren- 
dered, although  the  repealing  act  took  effect 
pending  the  appeal.     Wall  v.  State,  70  D. 

A  conviction  may  be  had  for  causing 
death  by  starvation  or  exposure,  under  a 
statute  providing  for  the  punishment  of 
causing  death  within  the  state  by  means  of 
"a  mortal  wound  given,  or  other  violence  or 
injury  inflicted."  Com.  v.  Macloon,  100  D. 
89. 

2.  What  constitute*  murder,  yen/orally.  — 
Murder,  at  common  law,  consists  of  the 
stroke  and  consequent  death.  State  v.  Mc- 
Coy, 41  D.  301. 

Murder  is  the  unlawful  killing  of  any  per- 
son, with  malice  aforethought.  Me  nhirt's 
Cose,  46  D.  196;  Corn.  v.  Webster,  52  D.  711; 
see  also  Corn.  ▼.  Maeloon,  100  D.  89. 

If  one  commit  suicide  upon  the  advice  of 
another,  the  adviser  is  guilty  of  murder  as 
a  principal.     Com.  v.  Bowen,  7  D.  154. 

That  the  killing  was  produced  by  the  use 
only  of  the  fists  and  feet  does  not  reduce 
the  offense  below  the  rank  of  murder,  when 
such  use  was  excessive,  cruel,  and  outrageous 
in  nature,  manner,  and  continuance.  Me- 
Wharfs  Case,  46  D.  196. 

Homicide  is  presumed  to  be  murder  un- 
less circumstances  are  made  to  appear  which 
extenuate  the  killing,  and  render  it  either 
justifiable  or  excusable  homicide;  and  the 
state  of  the  mind  is  the  criterion  from  which 
an  opinion  must  be  formed.  State  v.  Ander- 
son. 5  D.  648. 

Murder  is  presumed  from  a  deliberate  and 
intentional  snooting.  State  v.  Shippey,  88 
D.  70. 

Homicide  will  be  attributed  to  deliberate 
revenge,  and  punished  as  murder,  if  sufficient 
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time  hat  elapsed  between  the  provocation 
and  the  killing  for  reason  to  resume  her 
sway.     Hawkins  v.  State,  71  D.  166. 

No  trespass  upon  the  personal  property  of 
another  will  authorize  the  killing  of  a  man; 
any  suoh  killing  will  be  murder,  if  commit* 
ted  with  a  deadly  weapon.  McDaniel  v. 
State,  47  D.  93. 

One  who  fires  recklessly  into  a  crowd  and 
kills  another  is  guilty  of  murder,  even 
though  he  fired  without  any  special  purpose. 
OoUiher  v.  Com.,  87  D.  493. 

A  designed  killing  of  another  without 
provocation,  and  not  in  sudden  combat,  is 
none  the  less  murder  because  the  perpetra- 
tor of  the  crime  is  in  a  state  of  passion. 
State  v.  Shippey,  88  D.  70. 

There  is  no  such  separate  offense  as  "riot- 
ous homicide  ";  and  the  fact  that  the  killing 
occurred  in  the  prosecution  of  a  riot  does  not 
distinguish  the  homicide  either  in  kind  or 
degree.    State  v.  Jenkins,  94  D.  132. 

The  crime  of  murder  is  essentially  the 
same  under  the  Iowa  statute  as  at  common 
law,  and  death  caused  by  an  unlawful  at- 
tempt to  procure  an  abortion  is  murder, 
although  there  was  no  intent  to  cause  the 
death  of  the  woman.  State  v.  Moore,  95  D. 
776. 

Where  death  ensues  from  an  act  unlawful 
in  itself,  done  deliberately  and  with  mis- 
chievous intention,  though  the  death  is 
against  the  original  intent  of  the  party,  it  is 
murder;  and  if  deliberation  and  mischievous 
intention  do  not  appear,  and  the  act  was 
done  heedlessly  and  incautiously,  the  killing 
is  manslaughter.    Sparks  v.  Com. ,.96  D.  196. 

The  defendant  had  been  sent  by  railway 
managers  to  guard  the  track  and  arrest 
parties  putting  obstructions  on  it,  with  the 
promise  of  a  reward  for  the  arrest  and  con- 
viction of  such  parties,  or  for  the  killing  of 
them  while  attempting  to  wreck  a  train.  He 
shot  and  killed  the  deceased  while  he  was  in 
the  act  of  putting  an  obstruction  on  the 
track,  but  at  a  time  when  no  train  was  due. 
The  act  of  obstruction  was  a  statutory 
felony.  Held,  that  the  defendant's  act  was 
murder.      Weaver  v.  State,  53  R.  389. 

The  offense  of  killing  has  been  held  to  be 
murder  in  the  following  instances:  Killing  a 
person,  the  only  provocation  being  that  he 
had,  without  using  unneccessary  violence, 
separated  the  prisoner  from  a  person  whom 
he  was  beating.  State  v.  Ferguson,  27  0. 
412. 

Killing  a  slave  by  her  owner,  when,  from 
an  evident  malignant  pleasure  in  inflioting 
pain,  or  insensibility  to  human  suffering, 
barbarous  and  cruel  injuries  were  inflicted. 
State  v.  Hoover,  34  D.  383. 

Death  resulting  from  severe  torture,  wan- 
tonly inflicted  with  the  design  of  producing 
grievous  suffering.     lb. 

An  unlawful  killing  by  one  who  had  as- 
saulted another,  where    the  intent  to  kill 
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preceded  the  assault,  although,  from  the 
violence  with  which  the  deceased  retaliated, 
the  act  of  killing  by  the  prisoner  became 
necessary,  in  order  to  save  his  own  life. 
State  v.  Hill,  34  D.  396. 

Where  the  parties  were  quarreling,  and  a 
third  person  was  endeavoring  to  prevent  a 
fight,  and  the  prisoner  backed,  and  the  de- 
ceased, having  no  weapon,  followed  him 
eight  or  ten  steps,  when  the  prisoner,  with- 
out any  actual  combat  or  scuffle,  struck  the 
fatal  blow.    State  v.  Scott,  42  D.  148. 

Where  one  of  the  parties  in  a  tight  drew 
his  knife  without  notice  to  the  other,  who 
expected  only  a  fight  without  weapons,  the 
former  stabbing  and  killing  the  other,    lb. 

Where  the  cause  of  provocation  was  the 
whipping,  by  deceased,  of  the  prisoner's  son, 
some  twenty-four  hours  before  the  fatal  af- 
fray, and  when,  in  such  affray,  the  prisoner, 
notwithstanding  the  contrite  apology  of  the 
deceased,  attacked  and  for  the  space  of  five 
minutes  beat  him  with  his  fists  and  stamped 
him  with  his  feet,  disregarding  his  supplica- 
tions for  mercy.    Me  Whirls  Case,  46  D.  196. 

,8hooting  a  man  on  horseback,  with  the 
alleged  design  of  doing  him  an  injury  only, 
and  to  kill  a  third  person.  Stale  v.  8mUh, 
47  D.  589. 

Deliberately  kflling  a  man  to  prevent  a 
mere  trespass  upon  property.  Harrison  v. 
State,  60  D.  460;  Roberta  v.  State,  55  D.  97. 

Cruel  and  unusual  beating  upon  alight 
provocation,  producing  death,  though  the 
killing  was  not  intended,  if  from  the  weapon 
used,  or  oiroumstanoes,  it  is  shown  that  great 
bodily  harm  was  intended.  Brooks  v.  Com., 
100  D.  645. 

Where  one,  in  an  unsuccessful  attempt  to 
commit  suicide,  accidentally  kills  another, 
who  is  trying  to  prevent  it.  Com.  v.  Mink, 
25  R.  109. 

Where  men  board  a  railway  train,  draw 
deadly  weapons  on  a  passenger,  rob  him, 
and  by  threats,  intimidation,  and  command, 
cause  him  to  jump  from  the  train  while  it  is 
in  motion,  and  he  is  thereby  killed.  Adams 
v.  People,  50  R.  617. 

The  death  of  a  child  resulting  from  willful 
cruelty  and  neglect  on  the  part  of  one 
bound  to  maintain  and  care  for  it.  Lewis  v. 
State,  63  R.  835. 

3.  Killing  in  resistmg  arrest, — Where  per- 
sons having  authority  to  arrest  are  resisted 
in  the  proper  exercise  of  such  authority,  and 
killed,  such  homicide  is  murder  in  all  who 
have  taken  part  in  such  resistance.  Roberts 
v.  State,  55  D.  97. 

In  order  to  constitute  the  killing  of  an 
officer  murder  while  he  is  attempting  to  ar- 
rest a  party,  three  things  are  necessary,  vis,, 
legal  authority  of  the  officer  attempting  to 
effect  the  arrest,  legality  of  the  manner  of 
executing  the  arrest,  and  defendant's  knowl- 
edge of  that  authority.     lb. 

Where  a  felony  has  been  committed,  and 
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fresh  pursuit  It  made  by  a  private  cittsesi 
and  the  owner  of  the  stolen  goods,  on  reli- 
able information  of  the  felony,  and  the 
felons,  when  overtaken,  are  informed  of  the 
felony,  that  they  are  believed  to  be  tho  per* 
petrators,  and  that  they  must  return  under 
arrest,  but,  before  either  is  soiled,  ono  rids 
himself  of  tho  stolen  property,  whereupon 
they  kill  the  pursuer,  tne  killing  is  murder, 
and:  not  manslaughter.  Brooks  v.  Com.,  100 
D.  645. 

When  a  private  citizen  seeking  to  make 
an  illegal  arrest  is  killed  by  the  pursued,  the 
crime  u  not  necessarily  manslaughter.  This 
depends  on  whether  the  killing  was  without 
malice,  and  arose  solely  from  a  sudden  heat 
and  passion  upon  the  illegal  arrest;  if  it  was 
prompted  by  wiokedness  of  heart  and  con- 
sciousness of  guilt,  which  determined  the 
pursued  to  escape  at  the  cost  of  an  innocent 
life,  the  killing  u  murder.    lb. 

When  a  party  resisting  arrest  attempts  to 
kill  the  officer,  while  the'  latter,  in  the  line 
of  his  duty,  is  making  the  arrest,  bat  by 
accident  kills  a  third  person,  the  killing  is 
murder.    AngeU  v.  State,  14  R.  380. 

4.  In  eases  of  adultery.  — It  is  murder  for 
a  husband  to  kill  one  who  has  previously 
committed  adultery  with  his  wife,  and  who, 
the  prisoner  believes  at  the  time  of  the  kill- 
ing, is  accompanying  his  wife  for  tho  pur* 
pose  of  committing  adultery.  State  v. 
Samuel,  64  D.  596. 

Where  a  husband,  finding  his  wife  in  tho 
act  of  adultery,  strikes  her  with  intent  to 
kill,  this  is  murder;  to  reduce  the  offense  to 
the  grade  of  manslaughter,  the  blow  must 
have  been  given  in  the  heat  of  passion,  and 
without  intent  to  inflict  death.  oTtylmv. 
People,  20  R.  483. 

5.  Mutual  combat.  —  Where  two  persons 
engage  in  sudden  combat,  and  after  tney  be- 
come heated  thereby,  one  of  them  seises  a 
deadly  weapon,  or  uses  one  in  his  hands, 
having  no  intention  to  use  it  when  the  com- 
bat commenced,  and  slays  his  adversary,  his 
offense  is  manslaughter  only.  But  where  an 
armed  man  attacks  a  feeble,  unarmed  man, 
who  seeks  to  avoid  the  conflict,  and  gives  a 
mortal  blow  with  a  weapon  prepared  before- 
hand, he  is  guilty  of  murder.  State  v.  Hit- 
dreth,  61  D.  364. 

Where  a  prisoner  avowed  his  determimv 
tion  to  kill  an  individual,  whom,  however, 
he  refused  to  name,  and  to  kill  him  that 
night,  and  exhibited  the  instrument  with 
whioh  he  had  prepared  to  carry  his  purpose 
into  execution,  and  went,  with  his  weapon 
oonoealed,  to  the  shop  of  deceased,  got  into  a 
quarrel  with  him  at  the  time  and  in  the 
manner  previously  declared,  and  killed  him, 
these  facts  form  an  irresistible  inference 
that  the  deceased  was  the  person  whom  ho 
intended  to  kilL  State  v.  Johnson,  35  D. 
742. 

Killing  a  person  in  mutual  oombat  by 
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sieans  of  a  concealed  deadly  weapon  is  mur- 
der, for  in  a  mutual  combat  each  party  is  war- 
ranted in  l>elieving  that  his  adversary  will 
fight  without  the  use  of  deadly  weapons, 
unless  they  are  open  to  view,  and  so  exhib- 
ited as  to  put  him  on  his  guard.  Price  v. 
State,  72  D.  195. 

One  who  enters  into  a  mutual  contest 
dangerously  armed,  and,  fighting  with  un- 
due advantage,  kills  his  adversary,  is  guilty 
of  murder.     lb. 

Killing  is  murder,  and  not  manslaughter, 
where  parties  fight  by  consent  with  deadly 
weapons,  and  the  accused,  having  his  weapon 
ready,  takes  his  adversary  at  a  disadvantage, 
and  stabs  him  in  the  side  while  hs  is  in  the 
act  of  turning  around  to  face  the  accused, 
and  before  he  is  on  his  defense.  State  v. 
EUkk,  86  D.  442. 

6.  Proximate  and  remote  cause  of  death.  — 
One  who  inflicts  a  mortal  wound  is  respon- 
sible for  the  consequences,  although  a  sur- 
gical operation,  believed  to  be  necessary 
by  competent  surgeons,  and  properly  per- 
formed, was  ineffectual  in  giving  relief,  and 
the  immediate  cause  of  death.  Com,  v.  Mc- 
Pike,  50  D.  727. 

A  wound  which  under  favorable  circum- 
stances might  have  healed,  but  which  ulti- 
mately caused  death,  is  sufficient  to  constitute 
the  crime  of  murder  in  him  who  inflicted  it. 
McAllister  v.  State,  52  D.  180;  State  v. 
BanUey,  26  R.  486.  Unless  the  accused  can 
make  it  clearly  appear  that  the  maltreat- 
ment of  the  wound,  or  the  medicine  admin- 
istered to  the  patient,  or  his  own  misconduct, 
and  not  the  wound  itself,  was  the  sole  cause 
of  his  death.  State  v.  Morphy,  11  R.  122; 
Crvm  v.  State,  60  R.  44. 
2.  What  is  not.  —  If  death  do  not  ensue 

within  a  year  and  a  day  after  a  wound  is 
given,  the  law  will  presume  the  wound  did 

not  cause  the  death.  State  v.  Orrell,  17  D.  563. 
Murder  must  be  committed  by  some  act 

affecting  the  person  either  directly  or  indi- 
rectly, and  a  death  caused  by  grief  or  terror 

is  not  murder.     Com.  v.  Webster,  52  D.  711. 
A  rioter  cannot  be  held  guilty  of  murder 

or  manslaughter  by  reason  of  the  accidental 

killing  of  an  innocent  person  by  those  who 

•reengaged  in  suppressing  the  riot.     Com. 

v.  Campbell,  83  D.  705. 

An  infant,  even  after  birth,  is  not  the  sub- 
ject of  murder,  until  an  independent  circula- 
tion has  been  established.    State  v.  Winihrop, 

22R.257. 
Where  the  prisoner,  in  sport,  and  without 

criminal  design,  aimed  a  pistol  at  another, 

both  supposing  it  to  1>e  unloaded,  and  the 

prisoner   pulled   the   trigger,   whereby  the 

pistol  was  discharged,  and  the  other  was 

killed,  —  held,  no  crime.     Robertson  v.  State, 

31  R.  602. 
8.  Intent.  —  An  unmistakable  intent  to 

produce  death  is  not  essential  to  establish 

•order.    State  v.  Hoover,  34  D.  383. 


The  true  criterion  of  murder  in  the  first 
degree  is  the  intent  to  take  life.  The  delib- 
eration and  premeditation  required  by  the 
Pennsylvania  statute  are  not  upon  the  in- 
tent,  but  upon  the  killing.  It  is  deliberation 
and  premeditation  enough  to  form  the  intent 
to  kill,  and  not  upon  the  intent  after  it  has 
been  formed.  An  intent  distinctly  formed, 
even  "  for  a  moment  "  before  it  is  carried 
into  act,  is  enough.  Keenan  v.  Com.,  84  D. 
414. 

A  distinctly  formed  intent  to  kill,  carried 
into  act,  not  in  self-defense,  and  without 
adequate  provocation,  constitutes  murder  in 
the  first  degree,     lb. 

4.  Malice.  —  The  distinguishing  charac- 
teristic of  murder  is  homicide  with  malice 
aforethought,  express,  or  implied  by  law. 
Com.  v.  Forjfe,  43  D.  373. 

Malice,  in  the  definition  of  murder,  is 
imputed  to  an  act  done  willfully,  mob  ammo, 
wrong  in  itself,  injurious  to  another,  and  for 
which  there  is  no  apparent  justification  or 
excuse.     lb. 

Malice,  is  express  or  implied.  It  Is  express, 
when  one  kills  another,  with  a  sedate,  delib- 
erate mind,  and  formed  design,  or  when  one, 
upon  sudden  provocation,  beats  another  in  a 
cruel  and  unusual  manner,  and  thereby  pro- 
duces death,  though  unintentionally.  M> 
Whiffs  Cane,  46  D.  196. 

The  definition  of  "express  malice,"  as 
given  by  Blackstone,  adopted  as  correct, 
namely:  "  Express  malice  is,  when  one  with 
a  sedate  and  deliberate  mind,  and  formed 
design,  doth  kill  another;  which  formed  de- 
sign is  evidenced  by  external  circumstance! 
discovering  that  inward  intention,  as  lying 
in  wait,  antecedent  menaces,  former  grudges, 
and  concerted  schemes  to  do  him  some  bodily 
harm."    McCoy  v.  State,  78  D.  520. 

The  common  law  implies  malice  in  every 
unlawful  killing,  and  the  burden  of  proof  of 
extenuating  circumstances  lies  on  the  defend- 
ant. Pennsylvania  v.  Bell,  1  D.  298;  Com. 
v.  York,  43  D.  373;  Mc  Whirt's  Case,  46  D. 
196. 

Malice  distinguishing  murder  from  man- 
slaughter is  not  confined  to  ill-will  against 
a  particular  person  or  persons,  but  denotes 
an  action  flowing  from  any  wicked  and  cor- 
rupt motive,  a  thing  done  malo  animo,  at- 
tended with  circumstances  indicating  a  heart 
regardless  of  social  duty,  and  fatally  bent  on 
mischief.     Com.  v.  Webster,  52  D.  711. 

A  mere  grudge  or  malice  does  not  consti- 
tute malice  aforethought  in  homicide,  where 
there  is  provocation;  out  in  order  that  the 
motive  may  be  referred  to  the  precedent 
malice,  rather  than  to  the  immediate  provo- 
cation, there  must  be  a  particular  ana  defi- 
nite intent  to  kill,  so  that  the  provocation  is 
a  mere  collateral  circumstance,  and  the  in- 
tent to  kill  existed  before  and  independent 
of  it.     State  v.  Johnson,  64  D.  582. 

The  motive  of  homicide  will  not  be  re- 
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ferred  to  previous  malice,  bat  to  present 
provocation,  and  the  homicide  will  not  be 
murder,  in  a  case  where  the  prisoner  bears 
malice  toward  the  deceased,  and  they  meet 
by  accident,  and,  upon  a  quarrel,  the  deceased 
assaults  the  prisoner  with  a  grubbing-hoe, 
and  actually  strikes  him  with  it,  and  there- 
upon the  prisoner  shoots  and  kills  the  de- 
ceased,    lb. 

The  motive  of  homicide  will  be  referred  to 
previous  malice,  and  not  to  present  provo- 
cation, and  homicide  will  be  murder,  where 
the  prisoner,  pursuant  to  an  expressed  intent 
to  Kill,  soes  to  a  place  where  he  expects 
to  meet  the  deceased,  and  there  kills  him  in 
the  manner  and  at  the  time  mentioned  in  his 
threat,  notwithstanding  the  deceased  gave 
the  prisoner  legal  provocation  just  before 
the  killing,  unless  the  prisoner  shows  that 
he  had  abandoned  his  intention  to  kill. 
lb. 

On  an  indictment  for  murder,  where  self- 
defense  was  relied  upon,  the  jury  were 
instructed  that  "  by  the  term  '  malice  afore- 
thought' is  meant  a  predetermination  to  kill, 
however  suddenly  or  recently  formed  in  the 
mind  of  the  person  killing,  before  the  fatal 
act,  so  that  the  determination  actually  ex- 
ists in  the  mind  before  and  at  the  time  of 
the  killing,  and  be  not  prompted  alone  by 
the  first  transport  of  passion,  and  under 
great  provocation."  Held,  error,  on  the 
ground  that  the  instruction  under  the  plea 
of  self-defense  was  in  effect  a  determination 
by  the  court  that  killing  in  necessary  self- 
defense  may  be  killing  with  malice  afore- 
thought, and  therefore  legally  murder.  A 
killing,  to  constitute  murder,  must  be  done 
unlawfully,  and  unless  it  be  unlawful,  it  can- 
not have  been  done  with  malice  aforethought, 
although  it  may  have  been  predetermined. 
Bohannon  v.  Com.  8  R.  474. 

The  defendant,  angry  and  drunken,  with- 
out provocation  threw  a  beer-glass  at  his 
wife,  which  struck  a  lamp  which  she  was 
carrying,  breaking  it,  and  causing  it  to  take 
fire  and  fatally  burn  her.  His  mother-in-law 
and  daughter  were  also  in  the  room.  Held, 
immaterial  whom  he  intended  to  strike,  or 
whether  he  had  any  specific  intent,  but  that 
the  act  showed  an  abandoned  and  malignant 
heart,  and  malice  was  implied.  Mayes  v. 
People,  46  R.  698. 

6.  Premeditation.  — Malice  aforethought 
does  not  imply  deliberation  for  any  length  of 
time  before  the  killing,  but  it  is  sufficient  if 
the  intent  to  kill  precedes  and  accompanies 
the  act,  however  sudden  it  may  be.  Com, 
v.  Webster,  52  D.  711. 

An  instruction  that  omits  the  element  of 

Sremeditation    in   defining   murder  of    the 
rst  degree  is  erroneous.    State  ▼.  Johnson* 
74  D.  321. 

Premeditation  implies  more  than  delibera- 
tion; it  means  to  meditate  or  deliberate  be- 
fore concluding  to  do  the  deed,    lb. 


6.  The  different  degrees.  *  — The  de- 
grees of  murder  under  the  Maine  statute  illus- 
trated.    State  v.  Smith,  54  D.  578.  ' 

7.  Murder  in  the  first  degree.  — To 
constitute  murder  in  the  first  degree,  the 
killing  must  have  been  done  with  intent  to 
kill,  and  that  intent  must  have  been  formed 
prior  to  the  time  of  the  deed.  Bower  v.  State, 
32  D.  325. 

Murder  in  the  first  degree  is  committed 
by  a  willful,  malicious,  deliberate,  and  pre- 
meditated killing.  Anthony  v.  State,  33  D. 
143. 

The  length  of  time  of  the  deliberation  is 
immaterial  lb.;  State  v.  Johnson,  74  D.  321. 
Hence  if  the  defendant,  coming  in  view  of 
the  deceased,  formed  the  design  to  kill,  and 
walking  towards  him,  immediately  executed 
that  design  without  any  recent  provocation, 
it  is  murder  in  the  first  degree.  WhUeford 
v.  Oww.,  18  D.  771. 

The  kinds  of  homicides  specified  in  the 
statute  as  constituting  murder  in  the  first 
degree  do  not  exclude  other  kinds  of  willful, 
deliberate,  and  premeditated  killing,     lb. 

The  interpolation  of  "such"  before  the 
words  ''willful,  deliberate,  and  premedi- 
tated," in  the  statutory  definition  of  murder 
in  the  first  degree,  is  improper,     lb. 

To  constitute  murder  in  the  first  degree 
under  Michigan  statute,  the  murder  most  be 
preceded  or  attended  by  facts  and  circum- 
stances not  necessarily  an  ingredient  of  mur- 
der at  common  law.  The  statute  does  not 
change  the  common-law  definition  of  mur- 
der, but  divides  it  into  degrees;  and  where 
it  is  sought  to  have  the  jury  convict  the  ac- 
cused of  murder  in  the  first  degree,  the  bur- 
den of  proof  is  upon  the  prosecution  to  show 
such  other  facts,  in  addition  to  the  killing, 
as  make  the  offense  murder  of  the  first  de- 
gree under  the  statute.  People  v.  Potter,  71 
D.  763. 

Where  deceased  implored  an  adulterer  to 
leave  the  community,  or  one  or  the  other 
should  die,  bat  that  he  would  take  no  unfair 
advantage,  and,  after  he  had  become  con- 
vinced that  such  adulterer  had  seduced  his 
wife,  and  the  matter  had  become  public,  in- 
voked the  aid  of  the  Masonio  fraternity,  of 
which  both  were  members,  and  the  adulterer 
laid  in  wait  for  deceased,  armed  with  three 
pistols  and  a  double-barreled  shot-gun,  and 
upon  his  approach  said,  "  You  have  threat- 
ened my  life;  I  have  got  yon  now,"  thereupon 
firing  with  the  gun  and  killing  deceased,  the 
killing  is  murder  in  the  first  degree,  and  can- 
not be  justified  on  the  ground  of  the  previous 
threats  of  deceased.  In  such  case,  the  ac- 
tion of  the  lower  court  in  refusing  bail  will 
not  be  disturbed.  2b  part*  Mosbg,  98  D. 
547. 

One  who  kills  another  by  administering 

*  See  an  exhaustive  note  on  the  statutory  de- 
crees of  murder,  and  what  constitutes  murder  in 
the  first  degree,  16  D.  774-7*7. 
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poisoov  with  intent  only  to  stupefy  him,  so  l  blows,  or  present  either  actually  or  construct- 
that  he  may  unlawfully  obtain  possession  of   ively,  but  also  that  he  aided  and  abetted  the 
his  property,  is  guilty  of  murder  in  the  first 
degree.     State  r.  Wagner,  47  R.  131. 

When  oonvicts  in  a  state  prison  administer 
chloroform  to  a  guard,  to  facilitate  their 
escape,  and  he  dies  in  consequence,  it  is 
murder  in  the  first  degree,  under  the  statute 
as  to  murder  by  poison.  State  v.  Wells,  47 
R.  822. 

8.  second  degree.  — Homicide  per- 
petrated through  criminal  carelessness,  out 
not  from  willful  design,  is  murder  of  the 
second  degree.  WhUeford  v.  Com.,  18  D. 
771. 

The  distinction  between  murder  in  the 
second  degree  and  manslaughter  is,  that 
malice  is  a  necessary  ingredient  of  the  for- 
mer, while  in  the  latter  it  is  wanting. 
8kutghter  v.  Com,,  37  D.  638. 

Where  deceased  made  an  assault  on  the 
prisoner,  and  the  latter  shot  and  killed  him, 
not  in  consequence  of  the  passion  produced 
by  the  assault,  but  on  account  of  a  pre- 
Tious  malice  and  determination  to  kill  him, 
the  crime  is  murder,  and  not  manslaughter. 
lb. 

It  is  murder  in  second  degree,  under  the 
Iowa  statute,  to  cause  death  in  the  procura- 
tion of  a  willful  abortion,  and  in  a  prosecu- 
tion therefor,  it  is  error  to  instruct  the  jury 
that  the  defendant  may  be  convicted  of  man- 
slaughter.   State  v.  Moore,  95  D.  776. 

9.  Aiding:  and  abetting.  —  To  be  pres- 
ent aiding  and  abetting  a  murder,  the  abet- 
tor must  be  in  such  a  situation  that  he  might 
render  some  aid  to  the  perpetrator  of  the 
crime.    Com.  v.  Knapp,  20  D.  491. 

The  fact  that  there  was  a  conspiracy  to 
murder  does  not  of  itself  afford  a  legal  pre- 
sumption that  the  conspirator  aided  in  the 
actul  perpetration  of  the  crime,     lb. 

An  abettor  in  a  crime  may  be  guilty  of 
murder,  though  his  principal  be  guilty  of 
manslaughter.     State  v.  (Tronic  23  D.  117. 

Where  the  prisoner  went,  with  others,  to  a 
short  distance  from  the  place  where  they 
committed  murder  and  robbery,  and  re- 
mained there  while  the  crimes  were  being 
committed,  and  the  goods  taken  were  brought 
to  the  place  where  he  was,  and  some  of  them 
were  afterwards  found  in  the  possession  of 
his  wife,  it  is  for  the  jury  to  decide,  upon 
proof  of  these  facte,  whether  he  was  con- 
structively present,  aiding  and  abetting  in 
the  murder  committed;  and  if  they  find  him 
guilty,  the  appellate  court  will  not  set  aside 
the  verdict  and  grant  him  a  new  trial.  Trim 
v.  Com.,  98  D.  765. 

An  indictment  will  lie  for  being  present 
and  siding  and  abetting  manslaughter.  State 
t.  Putmatu  44  R.  669. 

10.  Principals  and  accessaries.  —To 
reader  one  a  principal  in  the  second  degree, 
it  most  be  proved,  not  only  that  he  was  an 
eye-witness  of  the  infliction  of  the  deadly 


transaction,  that  he  countenanced  or 
oouraged  the  felon  in  the  fact,  or  had  some 
participation  therein.    ConnaugJUy  v.  State, 

All  who  are  present  concurring  in  murder 
are  principals.    State  v.  Jenkins,  94  D.  132. 

If  several  persons  conspire  to  invade  a 
man's  household,  and  go  there  armed  with 
deadly  weapons  for  the  purpose  of  attacking 
and  beating  him,  and  in  furtherence  of  this 
common  design  one  of  them  gets  into  a  diffi- 
culty with  him,  and  kills  him,  the  others 
being  present  or  near  at  hand,  the  latter  are 
guilty  of  murder  although  they  did  not  in- 
tend to  kill.      William*  v.  State,  60  R.  133. 

11.  Killing  while  commiting  an* 
other  felony.  —  A  person  who,  in  commit* 
ting  a  felony,  undesignedly  kills  another,  is 
guilty  of  murder,  especially  if  death  was  a 
probable  consequence  of  his  act.  State  ▼. 
Cooper,  25  D.  496. 

Where  death  ensues  in  the  pursuit  of  an 
unlawful  design,  without  any  intention  to 
kill,  it  will  be  either  murder  or  manslaughter, 
as  the  intended  offense  is  felony  or  only  a 
misdemeanor.  Smith  v.  State,  64  D.  607; 
State  v.  Smith,  54  D.  578. 

The  defendant  was  indicted  for  murder 
under  a  statute  declaring  that  "  all  murder 
committed  by  poison,  starving,  torture,  or 
other  deliberate  and  premeditated  killing,  or 
committed  in  perpetrating  robbery,  is  murder 
of  the  first  degree."  Held,  that  murder 
committed  in  perpetrating  a  robbery  was 
murder  of  the  first  degree,  although  not 
committed  with  a  "  deliberate  and  premedi- 
tated "design  to  kill.  State  r.  Pike,  6  R. 
533;  Moymhan  v.  State,  36  R.  178. 

The  defendant  killed  a  woman  by  stran- 
gling her  while  attempting  to  commit  a  rape 
UDon  her.  Held,  murder  in  the  first  degree, 
within  a  statute  making  the  killing  of  any 
person,  by  one  while  engaged  in  the  com- 
mission of  a  felony,  murder  in  the  first  de- 
gree.    Buel  v.  People,  34  R.  555. 

12.  Manslaughter.*  — 1.  General  rule* 
—  Manslaughter  is  the  killing  of  a  human 
being,  under  the  influence  of  sudden  heat 
and  passion,  brought  on  by  a  reasonable 
provocation    State  v.  Ferguson,  27  D.  412. 

Manslaughter  is  the  unlawful  killing  of 
another,  without  malice,  express  or  implied. 
It  may  be  voluntary,  upon  a  sudden  heat,  or 
involuntary,  in  the  commission  of  some  un- 
lawful act.  MeWhirCs  Case,  46  D.  196; 
SuLdlffe  v.  State,  61  D.  459;  Com.  v.  Webster, 
62  D.  711. 

The  distinction  between  murder  and  man- 
slaughter, in  a  case  where  the  slayer  origi- 
nated the  affray,  but  with  no  intent  to  kill, 

^ — — — s^ mm-~mmW-m— __ M>^>a| 

*  Causing  death  by  careless  act  is  manslaughter, 
see  note,  40  R.  691. 

Homicide  committed  in  the  perpetration  of 
practical  joke,  see  note,  81 B.  60s. 
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is  baaed,  not  upon  the  inquiry  whether  the 
perpetrator  at  the  moment  of  the  fatal  blow 
was  possessed  of  sufficient  deliberation  and 
reflection  as  to  be  conscious  of  the  charac- 
ter of  the  act,  but  whether  sufficient  time 
had  elapsed  after  the  deceased  had  com- 
menced violently  to  retaliate  by  employing 
a  dangerous  and  deadly  weapon,  and  before 
the  infliction  of  the  death-blow  by  the 
prisoner,  for  the  heat  of  passion  thus  excited 
to  subside.    Stale  v.  HiU,  34  D.  396. 

Manslaughter  differs  from  murder  in  this, 
that  the  former  proceeds  from  a  sudden  heat 
•f  passion,  and  the  latter  from  wickedness  of 
heart.  Malice  aforethought  is  the  grand 
oriterion  which  distinguishes  murder  from 
other  killings.    Mc  Whirl's  Case,  46  D.  196. 

Where  one  voluntarily  fires  a  gun  into  a 
crowd,  with  the  felonious  purpose  of  killing 
another,  the  unintentional  killing,  even 
of  his  friend,  would  be  murder;  but  if  the 
firing  was  accidental  and  involuntary,  it 
would  be  manslaughter.  Oollihsr  v.  Com,, 
87  D.  493. 

Where  an  officer,  having  authority  to  ar- 
rest, is  resisted  and  killed  while  attempting 
to  make  an  arrest,  suoh  homicide  is  murder; 
but  where  the  arrest  is  illegal,  the  offense  is 
reduced  to  manslaughter.  Kaffertyy.  People, 
18  R.  601.  Yet  there  may  be  sufficient  evi- 
dence of  express  malice  to  justify  a  finding 
of  murder.    Robe.-ts  v.  State,  55  D.  97. 

Blank  warrants,  signed  by  a  magistrate, 
were  left  in  the  hands  of  a  police-sergeant 
who  was  accustomed  to  fill  them  up  with  the 
name  of  the  person  to  be  arrested,  etc.,  and 
use  them  as  occasion  demanded.  Upon  a 
warrant  so  filled  up  by  the  sergeant,  a  police- 
officer  undertook  to  arrest  the  person  whose 
name  was  inserted  therein,  but  was  resisted 
and  killed  by  such  person.  Held,  that  the 
warrant  was  a  nullity,  and  suoh  killing  was 
manslaughter,  and  not  murder.  Rqfferty  v. 
People,  18  R.  601. 

The  kinds  of  manslaughter  stated  and  ex- 
plained.   State  v.  Eltick,  86  D.  442. 

2.  What  killing  is  manslaughter.  —  Where 
one  kills  another  in  a  sudden  quarrel,  to 
avoid  great  bodily  harm,  though  the  facts 
will  not  justify  or  excuse  the  killing,  they 
will  yet  extenuate  it  so  far  as  to  reduce  the 
crime  to  manslaughter.  State  v.  Roberts,  9 
1X643. 

A  killing  under  the  influence  of  passion  or 
provocation,  before  the  passion  had  time  to 
cool,  is  manslaughter,  or  murder  in  the  seo- 
ond  degree  only.  Anthony  v.  State,  33  IX 
143. 

Where  a  man,  contrary  to  law  and  good 
order,  fires  a  pistol  in  the  streets  of  a  town, 
and  death  is  thereby  produced,  he  is  liable 
criminally  for  it,  whether  the  act  is  malum 
in  se  or  malum  prohibitum,  especially  when  he 
knows  that  he  is  violating  law.  Sparks  v. 
Com.,  96  D.  196. 

Where  the  accused  expressed  his  unlawful 


intent  of  discharging  his  pistol  within  m 
town,  and  in  pursuance  of  suoh  unlawful 
purpose,  and  for  its  consummation,  com- 
menced drawing  and  did  draw  it,  after  which 
it  was  accidentally  and  prematurely  dis- 
charged, thereby  killing  another,  he  is  as 
guilty  of  manslaughter  as  if  he  had  deliber- 
ately fired  it,  and  that  by  mere  accident 
another  had  been  killed.    lb. 

To  reduce  the  offense  from  murder  to  man- 
slaughter, the  reason  should,  at  the  time  of 
the  act,  be  disturbed  or  obscured  by  passion 
to  an  extent  which  might  render  ordinary 
men,  of  fair  average  disposition,  liable  to  act 
rashly  or  without  due  deliberation  or  reflec- 
tion, and  from  passion  rather  than  judg- 
ment Maher  v.  People,  81  D.  781;  Brooks 
v.  Com.,  100  D.  645. 

To  reduce  a  killing  to  manslaughter,  is 
must  be  shown  that  the  party  doing  it  was 
justly  provoked,  and  transported  by  passion, 
ungovernable,  and  deaf  to  the  voice  of  rea- 
son, and  the  cause  whioh  produces  this  frame 
of  mind  must  be  reasonable,  and  bear  a  jus* 
proportion  to  the  effect  Brooks  v.  Com* 
100  D.  645. 

An  indictment  for  manslaughter,  by  strik- 
ing the  deceased  upon  her  head  and  throw- 
ing her  on  the  floor,  is  sustained  by  proof 
that  defendant  struck  her  on  the  head,  and 
that  she  fell  upon  the  floor  and  was  killed 
by  striking  on  a  chair  in  her  fall.  Com.  v. 
McAfee,  11  R.  383. 

Adultery  being  only  a  misdemeanor,  one 
who,  being  caught  by  a  husband  in  adultery 
with  bis  wife,  resists  an  attack  made  upon 
him  by  the  husband,  and  kills  him  to  save 
his  own  life,  is  guilty  only  of  manslaughter. 
Reed  v.  State,  40  R.  795. 

The  offense  has  been  held  to  be  manslaughter, 
and  not  murder,  in  the  following  cases:  Where 
a  person,  who  was  violently  beaten  and 
abused,  made  his  escape,  ran  to  his  house, 
eighty  yards  ofit,  got  a  knife,  ran  back,  and 
upon  meeting  the  deceased  stabbed  him.  If 
upon  the  second  meeting  the  prisoner  had 
disguised  the  fact  of  having  a  weapon,  for 
the  purpose  of  inducing  the  deceased  to  come 
within  his  reach,  the  killing  would  have  been 
murder.     State  v.  Norris,  1  D.  564. 

A  homicide  committed  by  a  timid,  cow- 
ardly man,  in  imminent  danger  of  a  violent 
and  instant  assault  and  battery,  and  out  off 
from  the  chances  of  probable  assistance, 
Grainger  v.  State,  26  D.  278. 

Killing  without  malice,  resulting  from  the 
transport  of  rage  excited  by  the  unusual 
violence  with  which  the  deceased  returned  a 
simple  assault  by  the  prisoner.  State  v.  Hill, 
34  D.  396;  Com.  ▼.  Webster,  62  D.  711. 

Homicide  committed  in  mutual  oombas, 
where  the  parties  meet  without  intending  to 
quarrel,  and  a  oonfliot  springs  up;  if  no  unfair 
advantage  is  taken  in  the  outset,  and  the  oc- 
casion is  not  sought  for  the  purpose  of  grati- 
fying malice.    Com.  v.  Webster,  52  D.  711. 


Where  a  party  kills  his  assailant  whan 
there  is  not  reasonable  ground  far  appre- 
hending imminent  danger  to  his  person  or 
property;  if  the  killing  is  accompanied  with 
malice,  express  or  implied,  it  is  murder. 
Carroll  ▼.  State,  58  D.  282. 

The  killing  by  the  husband,  on  the  spot, 
of  one  taken  in  the  act  of  adultery  with  his 
wife.    State  ▼.  Samuel,  64  D.  096. 

Homicide,  though  intentional,  eommitted 
under  the  influence  of  passion,  or  in  heat  of 
Mood,  and  the  result  of  a  temporary  ex- 
citement by  which  the  control  of  reason  was 
disturbed,  rather  than  of  any  wickedness  of 
heart  or  cruelty  or  recklessness  of  disposi- 
tion.   Maker  v.  People,  81  D.  781. 

Whore  a  private  citizen  seeks  to  arrest  an 
innocent  party  and  is  killed.  Brooks  v.  Com., 
100  D.  645. 

Where  the  prisoner  unintentionally  killed 
a  woman  while  endeavoring  to  frighten  her 
with  a  revolver.  State  v.  HardU,  29  R. 
496. 

Where  an  officer  had  in  custody  a  pris- 
oner charged  with  a  misdemeanor,  ana  the 
prisoner  trying  to  escape,  the  offioer  shot  and 
killed  him,  without  intending  his  death. 
Beneau  ▼.  State,  31  R.  626. 

Where  a  police-officer,  without  warrant, 
and  for  an  alleged  offense  not  oommitted  in 
his  presence,  arrested  an  innooent  man,  and, 
in  trying  to  prevent  his  escape,  killed  him. 
O'Connor  ▼.  State,  37  R.  58. 

Where  one  brandishes  a  loaded  and  self- 
oocking  revolver  in  a  room  where  there  are 
other  persons,  and  accidentally  kills  one  of 
them.  Stale  v.  Emery,  47  R.  92.  8.  P., 
State  ▼.  Vines,  53  R.  466. 

Where  a  physician  causes  the  death  of  a 
patient  by  wrapping  him  in  cloths  saturated 
in  kerosene.     Com.  v.  Pierce,  62  R.  264. 

3.  What  kitting  is  not  manslaughter. — That 
chastisement,  and  not  killing,  was  intended, 
will  not  reduce  a  homicide  to  manslaughter, 
where  the  manifest  design  was  to  do  great 
bodily  harm.     Mc  Whir?*  Case,  46  D.  196. 

Defendant  cannot  be  convicted  of  man- 
slaughter, unless  he  did  all  of  the  acts  which 
occasioned  the  death,  or  aided  or  abetted  the 
doing  of  such  acts.  Com,  v.  Maeloon,  100  D. 
89. 

An  illegal  assault  will  not  reduce  a  kill- 
ing to  manslaughter,  when  the  revenge  is 
disproportionate  and  barbarous.  Brooks  v. 
Com.,  100  D.  645. 

18.  Involuntary  manslaughter.— In- 
voluntary  manslaughter  must  be  prosecuted 
as  a  misdemeanor.  McWhirt's  Case,  46  D. 
196. 

A  person  indicted  for  murder  cannot  be 
convicted  of  involuntary  manslaughter.    76. 

14.  Excusable  homicide.  —To excuse 
one  individual  for  taking  the  life  of  another, 
there  must  exist  a  necessity  to  prevent  the 
commission  of  a  felony  or  great  bodily  harm, 
ar  a  reasonable  belief  in  the  mind  of  the 
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ity  exists.    Neks  ▼. 


slayer  that  such 
State,  62  D.  711. 

A  well-grounded  belief  that  a  known 
felony  is  about  to  be  perpetrated  will  ex- 
tenuate a  homicide  oommitted  to  prevent  it, 
but  not  a  killing  in  pursuit  by  a  private  per- 
son, of  his  own  accord.  State  v.  Buther/ord, 
9D.  658. 

A  mere  trespass  upon  the  person  and 
liberty  of  the  slayer,  which  created  no  rea- 
sonable belief  in  his  mind  that  any  of  the 
trespassers  would  commit  any  felony  or  do 
him  any  great  bodily  harm,  will  not  excuse 
his  killing  such  trespassers.  Nolt*  v.  State, 
62  D.  711;  McDamelr.  State,  47  D.  93. 

It  is  excusable  homicide  to  take  the  life  of 
an  adversary  when  "sorely  pressed, M  and  in 
danger  of  death  or  great  bodily  harm.  State 
▼.  InaojU,  67  D.  283. 

Killing  an  assailant  may  be  excusable,  al- 
though it  turn  out  afterwards  that  there 
was  no  actual  danger,  if  it  is  done  under  a 
reasonable  apprehension  of  loss  of  life  or 
great  bodily  harm,  and  the  danger  appears 
so  imminent  at  the  moment  of  the  assault  at 
to  present  no  alternative  of  escaping  its  con- 
sequences but  by  resistance.  Logue  ▼.  Com., 
80  D.  481. 

If  one  in  doing  a  lawful  act,  without  any 
intention  of  bodily  harm,  and  using  proper 
precautions  to  prevent  danger,  unfortu- 
nately happens  to  kill  another,  the  law 
excuses  the  killing.  Accidental  killing, 
wholly  to  be  excused  from  all  guilt,  must 
be  caused  in  the  doing  of  some  lawful  act. 
State  v.  Benham,  92  D.  417. 

If  defendant  pointed  a  loaded  gun  at  de- 
ceased, under  circumstances  which  would 
not  have  justified  him  in  shooting  him,  and 
deceased  seised  the  gun,  and  struggled  for 
it  to  save  himself  from  the  threatened  in- 
jury, and  in  the  struggle  it  went  off  without 
being  purposely  shot  off  by  the  defendant, 
the  latter  could  not  claim  that  the  homi- 
cide was  excusable:  it  would  be  manslaugh- 
ter,    lb. 

The  conduot  of  defendant  towards  a  riot- 
ous assemblage  about  his  dwelling-hoase  is 
excused  to  the  same  extent  as  if  the  danger 
thereby  to  his  mother's  life  had  resulted 
from  an  actual  attack  upon  her  person,  or 
the  like  danger  to  the  defendant  from  an 
attack  upon  him,  where,  from  his  mother's 
feeble  health,  the  defendant  might  well  have 
apprehended  that  her  life  was  endangered 
by  the  riotous  proceedings,  and  if  the  riot- 
ers were  informed  of  her  condition,  or  if  all 
reasonable  and  practicable  efforts  had  been 
made  to  notify  them  of  the  fact.  Patten  v. 
People,  100  D.  173. 

A  homicide  is  not  excused  in  attempting 
to  compel  a  riotous  assemblage  about  de- 
fendant s  dwelling-house  in  the  night-time 
to  leave,  where  no  violence  had  been  dons 
or  attempted  by  them  against  either  the 
house  or  the  inmates.    lb. 
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15.  Justifiable  homicide.*—  1.  Kill- 
ing in  self-defense.  —  Homicide  is  justifiable 
when  committed  in  self-defense  by  one  who, 
being  attacked  without  his  fault,  believes 
with  good  reason  that  his  assailant  means  to 
kill  him  or  do  him  great  bodily  harm,  even 
though  he  was  mistaken  in  such  belief. 
Shorter  v.  People,  51  D.  286;  State  v.  Cftoit- 
dler,  52  D.  599.  But  if  deceased  intended 
only  a  simple  non-felonious  assault,  inch  as 
chastising  or  whipping  the  defendant,  and 
defendant  killed  him  to  prevent  such  assault, 
it  would  be  at  least  manslaughter.  State  v. 
Benham,  92  D.  417;  Grainger  v.  State,  26  D. 
278. 

Where  an  assault  is  so  fierce  that  the 
party  assailed  cannot  yield  a  step  without 
manifest  danger  of  his  life,  or  of  enormous 
bodily  harm,  the  assailed  may,  if  there  be 
no  other  way  of  saving  his  own  life,  kill  his 
assailant,  and  the  killing  will  be  justifiable. 
In  Tennessee,  the  rule  has  been  laid  down 
with  lees  strictness.  State  v.  Thompson,  74 
D.  342. 

A  party  may  repel  force  by  force,  in  de- 
fense of  his  person,  habitation,  or  oroperty, 
against  one  who  manifestly  intends  or  en- 
deavors by  violence  or  surprise  to  commit  a 
felony  on  either,  and  if  a  conflict  ensues, 
and  he  takes  life,  the  killing  is  justifiable. 
lb. 

Bare  fear  of  offenses  which  will  justify 
homicide  is  not  enough  to  justify  a  killing. 
It  must  appear  that  the  circumstances  were 
sufficient  to  excite  the  fears  of  a  reasonable 
person,  and  that  the  party  killing  really 
acted  under  the  influence  of  those  fears,  and 
not  in  a  spirit  of  revenge.  People  v.  Batch- 
elder,  85  D.  231;  Teal  v.  State,  68  D.  482. 

Where  several  persons  are  on  an  island,  a 
part  of  the  public  domain,  engaged  in 
gathering  the  eggs  of  wild  birds,  and  others 
attempt  to  land  to  engage  in  the  same  pur- 
suit, and  their  attempt  to  land  is  forcibly 
resisted  by  the  party  first  on  the  island,  the 
party  seeking  to  land  are  justified  in  using 
the  necessary  force  to  effect  their  object;  and 
if  one  of  the  shore  party  is  killed,  in  doing 
this,  by  the  party  attempting  to  land,  it  will 
be  justifiable  homicide.  People  v.  Baichelder, 
85  D.  231. 

The  fact  that  the  party  attempting  to  land 
are  armed  with  guns  does  not  affect  their 
right  to  land;  and  if  they  are  attacked  by 
those  on  shore,  with  deadly  weapons  and 
murderous  intent,  and  their  lives  placed  in 
danger,  they  are  not  obliged  to  retreat,  but 
may  stand  their  ground,  and  if  need  be,  kill 
their  assailants,     lb. 

Persons  who  casually  and  temporarily  oc- 
cupy an  island,  a  part  of  the  public  domain, 
not  for  purposes  of  husbandry,  residence, 
or  commerce,  but  to  engage  in  the  pursuit  of 
hunting,  fishing,  or  gathering  the  eggs  of 

*  When  justifiable  on  ground  of  self-defense, 
see  note,  51  i).  293. 
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wild  birds,  have  no  such  possession  of  the 
same  as  will  entitle  them  to  exclude  others 
who  wish  to  occupy  it  for  a  similar  purpose, 
or  justify  them  in  forcibly  resisting  others 
who  attempt  to  land  upon  it  to  engage  in 
the  same  pursuit.    lb. 

Where  one  assails  another,  intending  only 
an  assault  and  battery,  and  the  assailed  re- 
sists with  violence,  and  the  assailant  kills 
him  in  self-defense,  it  is  only  manslaughter; 
and  if,  intending  to  abandon  the  combat,  hi 
retreats  as  far  as  he  can,  and  is  murderously 
pursued  by  the  assailed,  and  kills  him  in  self- 
defense,  it  is  justifiable.  State  ▼.  Portion, 
59  R.  31. 

Using  a  dangerous  weapon  to  return  a 
blow  with  the  naked  hand,  where  there  is 
no  reason  to  apprehend  a  design  to  do  great 
bodily  harm,  is  unjustifiable.  Shorter  v. 
People,  51  D.  286. 

Pursuing  a  retreating  adversary  and  kill- 
ing him  is  unjustifiable  homicide,  even 
though  the  deceased  was  the  first  assailant, 
lb. 

Homicide,  to  be  justifiable,  must  be  in 
necessary  self-defense,  or  in  defense  of  habi- 
tation, person,  or  property,  against  one  who 
manifestly  intends  or  endeavors,  by  violence 
or  surprise,  to  commit  a  felony,  or  who  mani- 
festly intends  and  endeavors,  in  a  violent, 
riotous,  or  tumultuous  manner,  to  enter  the 
habitation  of  another  for  the  purpose  of  as- 
saulting or  offering  personal  violence  to  any 
Sjrson  dwelling  or  being  therein.  People  v. 
aichtlder,  85  D.  231. 

2.  Killing  to  prevent  commission  of  crime.  — 
Homicide  is  not  justifiable  to  prevent  mere 
misdemeanors,  or  even  felonies  without 
force.     Cartnouche  v.  Bonis,  54  D.  558. 

Where  a  trespass  is  forcible,  the  owner 
may  resist  entry;  but  he  is  not  justified  in 
killing  the  trespasser,  unless  it  is  necessary 
to  prevent  a  felonious  destruction  of  his 
property,  or  to  defend  himself  against  lose 
of  life  or  great  bodily  harm.  Carroll  v. 
State,  58  D.  282. 

Homicide  to  prevent  the  commission  of  an 
atrocious  crime  such  as  murder  or  man- 
slaughter is  justifiable  only  when  done  in 
godd  faith,  and  after  the  use  of  all  other  rea- 
sonable means  within  the  power  of  the  slayer 
to  prevent  the  crime,  and  the  burden  is  on 
him  to  show  that  he  was  without  fault. 
Mitchell  r.  State,  68  D.  493. 

3.  Killing  while  resisting  arrest.  —  Where 
defendant,  in  a  state's  warrant  charging  a 
misdemeanor,  puts  himself  in  armed  resist- 
ance to  the  officer  having  the  warrant,  and 
is  slain  by  the  officer  in  the  attempt  to  ar- 
rest him,  without  resorting  to  unnecessary 
force,  the  homicide  is  justifiable.  State  v. 
Garrett,  84  D.  359. 

A  marshal  undertook  without  warrant  or 
legal  authority  to  arrest  one  of  the  defend- 
ants and  take  away  his  gun;  he  being  ad- 
vised by  his  brother,  the  other  defendant,  to 
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relist,  offered  resistance;  whereupon  the 
marshal  drew  and  tired  a  pistol  at  the  first 
defendant,  and  the  other  defendant  then 
shot  and  killed  the  marshal.  Held,  justifi- 
able.    Ron  v.  State,  38  R.  643. 

4.  Killing  one  taken  in  adultery.*  — Under 
the  statute  making  homicide  by  a  husband 
justifiable  when  committed  on  one  taken  in 
the  act  of  adultery  with  hit  wife,  before  the 
parties  have  separated,  it  is  sufficient  if  the 
parties  are  taken  in  such  circumstances  as 
reasonably  indicate  that  they  have  just  com- 
mitted or  are  about  to  commit  the  adulterous 
set.  Adultery  here  means  violation  of  the 
marriage-bed,  and  not  habitual  carnal  inter- 
course.   Price  v.  State,  51  R.  322. 

IX   iNDICrMKRT. 

16.  The  proper  state  or  county.— 
The  venae  in  an  indictment  for  murder,  where 
the  stroke  and  the  death  occurred  in  different 
counties,  was  by  the  statute  of  2  and  3 
Edward  VL  in  the  county  where  the  death 
took  place;  and  when  the  death  occurred  out 
of  the  county,  the  statute  of  2  George  II.  pro- 
vided that  it  should  lie  tried  in  the  county 
where  the  stroke  happened*  State  v.  McCoy, 
41  D.  301. 

The  Louisiana  act  of  1805,  introducing 
common  law  in  criminal  matters,  adopted 
the  system  as  it  existed  at  that  time,  modi- 
fied, explained,  and  perfected  by  statutory 
enactments,  so  far  as  those  enactments  are 
not  found  to  be  inconsistent  with  the  pecu- 
liar character  and  genius  of  our  government 
and  institutions,     lb. 

A  statute  authorizing  a  prosecution  for 
murder  to  be  had  in  the  county  where  the 
fatal  blow  was  struck,  although  the  victim 
died  out  of  the  state,  is  valid.  Green  v. 
State,  41  R.  744;  State  v.  McCoy,  41  D.  301. 

Murder  is  committed  within  the  District 
of  Columbia  if  the  felonious  act  is  committed 
there,  although  the  death  occurs  outside  the 
district.  United  Statu  v.  Chateau,  47  R. 
247. 

Where  a  mortal  wound  is  unlawfully  in- 
flicted in  a  fort  of  the  United  States,  and 
the  victim  dies  out  of  the  fort,  the  state 
courts  have  no  jurisdiction,  although  the 
state  statute  should  profess  to  give  jurisdic- 
tion.   State  v.  Kelly,  49  R.  620. 

17.  Sufficiency,  generally.  —-  A  com- 
mon-law indictment  for  murder  is  proper 
under  the  New  York  revised  statutes,  but  a 
conviction  cannot  be  had  of  a  felonious 
homicide  with  malice  aforethought,  unless 
the  evidence  brings  the  case  within  the  stat- 
utory definition.  People  v.  Enoch,  27  D. 
197. 

18.  Charging  the  offense,  generally. 
— It  is  not  necessary  so  to  describe  the  of- 
fense as  to  show  whether  it  be  murder  of  the 
first  or  second  degree.     Nor  is  it  necessary 

*  Killing  of  adulterer,  whether  jwrtlflable  or  not, 
note,  61 R.  828-  i&X 


that  the  indictment  should  conclude  against 
the  form  of  the  statute.  White  v.  Com.9& 
D.  443. 

The  word  "murder"  is  a  term  of  art, 
which,  in  an  indictment,  cannot  be  supplied 
by  any  other  word;  and  if  an  indictment 
fails  to  charge  that  the  accused  feloniously 
murdered  the  deceased,  although  it  charges 
him  with  inflicting  a  mortal  wound,  it  will 
be  treated  as  an  indictment  for  manslaughter 
only,  and  not  far  murder.  Dta§  v.  State, 
39  D.  448. 

An  indictment  for  manslaughter  which 
charges  the  prisoner  with  an  assault  upon 
the  person  hulled,  and  unlawfully  dischar- 
ging and  shooting  off  at  him  a  loaded  gun, 
sufficiently  shows  that  the  prisoner  was  en- 
gaged  in  the  commission  of  an  unlawful  act 
SutcUffe  v.  State,  61  D.  459. 

An  indictment  containing  no  description 
of  the  offense,  or  statement  that  the  deceased 
came  to  his  death  by  the  wounds  inflicted, 
but  simply  charging  that  the  accused  did, 
at  a  certain  time  and  place,  "with  a  Colt's 
pistol  and  dirk-knife,  willfully,  feloniously, 
and  with  malice  aforethought,  kill,  murder, 
and  do  to  death  "  the  deceased,  is  fatally  de- 
fective.   People  v.  Aro,  65  D.  503. 

Murder  is  a  conclusion  of  law  from  cer- 
tain facts,  and  the  facts  must  be  alleged  in 
the  indictment,     lb. 

An  indictment  in  the  common-law  form, 
charging  the  murder  to  have  been  com- 
mitted feloniously,  willfully,  and  of  malice 
aforethought,  is  sufficient  to  sustain  a  con- 
viction of  murder  in  the  first  degree,  under 
the  Texas  statute.  Watt  v.  State,  70  D. 
302. 

Upon  a  count  for  murder,  defendant  may 
be  convicted  of  manslaughter.  Dukes  v. 
State,  71  D.  370. 

An  indictment  not  averring  that  the  homi- 
cide was  committed  with  premeditated  mal- 
ice, or  in  the  perpetration  or  attempt  to 
perpetrate  any  rape,  arson,  etc.,  and  failing 
to  allege  that  the  homicide  was  maliciously 
perpetrated,  but  expressly  stating  that  it  was 
committed  without  malice,  and  not  averring 
that  the  killing  was  upon  a  sudden  heat  or 
in  the  commission  of  an  unlawful  act,  charges 
no  indictable  homicide,  neither  murder  in 
the  first  degree  nor  in  the  second  degree,  nor 
manslaughter.     76. 

An  indictment  for  murder  under  the  crim- 
inal code  of  California  is  not  bad  because  it 
designates  the  degree  of  the  murder.  This 
may  be  treated  as  surplusage;  but  the  indict- 
ment ought  not,  because  it  need  not  state 
the  degree  of  the  murder.  People  v.  King, 
87  D.  95. 

The  fact  that  the  killing  occurred  in  the 
prosecution  of  a  riot  in  which  the  prisoner  was 
a  party,  although  very  necessary  to  be  proved 
where  the  mortal  injury  is  not  proved  to  have 
been  inflicted  directly  by  him,  is  not  of  the 
essence  of  the  crime,  and  therefore  need  not 
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l>e  stated  in  the  indictment.  State  v.  Jen- 
kins, 94  D.  132. 

The  rule  that  an  indictment  (or  murder 
must  state  with  exactness  the  manner  of 
death  means  merely  that  the  particular  mode 
whereby  death  was  oaused,  whether  by  •hoot- 
ing, stabbing,  beating,  or  striking,  strangu- 
lation, poisoning,  etc.,  must  be  set  forth,  and 
not  that  the  manner  of  the  prisoners  connec- 
tion with  the  use  of  that  mode  shall  appear 
on  the  record.     lb. 

Under  an  indictment  alleging  that  the 
accused  "  feloniously,  willfully,  and  of  his 
malice  aforethought  did  kill  and  murder," 
the  defendant  may  be  convicted  of  murder  in 
the  first  degree,  upon  proof  of  murder  by  a 
deliberate  and  premeditated  killing.  Slate 
▼.  Pike,  6  R.  53a 

19.  Allegation  of  time  and  place.  — 
An  indictment  charged  that  "on  or  about 

the  day  of  ,  A  D.  1871,  at  the 

county  of  Jasper  and  state  of  Missouri,"  de- 
fendant and  W.  S.  "  made  an  assault  on  EL 
S.,  with  pistols,"  which  "  they,  said  John  and 
William,  in  each  of  their  right  hands  had 
and  held,  and  did  then  and  there  unlawfully,** 
etc.,  "  and  of  his  malice  aforethought,  shoot 
off  and  discharge  at,"  etc.,  "  and  of  the  mor- 
tal wounds  inflicted  upon  him,  the  said  U.  S., 
did  then  and  there  instantly  die."  Held,  to 
state  time  and  place  with  sufficient  certainty, 
and  to  charge  a  joint  offense.  State  v.  Steele]/, 
27  R.  271. 

20.  Allegation  of  intent.  —  An  in- 
dictment under  the  Ohio  statute,  for  man- 
slaughter, need  not  allege  that  the  killing 
was  done  without  malice.  Sutcltfe  v.  State, 
61  D.  459. 

21.  Naming  the  deceased.  —The  name 
of  the  person  murdered  must  be  stated  in  the 
indictment,  and  if  it  is  not  so  stated,  the  de- 
fect is  fatal.     Dias  v.  State,  39  D.  448. 

22.  Stating  time  and  place  of  death. 
— The  indictineut  must  show  that  death  en- 
sued  within  a  year  and  a  day  after  the  wound, 
or  it  will  be  fatally  defective.  State  v.  OrreU, 
17  D.  663. 

The  indictment  must  show  that  death  oc- 
curred in  the  county,  or  it  will  be  defective. 
lb. 

The  indictment  must  allege  the  day  of 
the  death  of  deceased.  People  v.  Aro,  66  D. 
603. 

28.  Describing  the  weapon  or  means 
used.  —  The  indictment  should  state  the 
particular  means  or  instrument  of  death,  or 
that  it  was  by  a  means  or  an  instrument  un- 
known, if  the  fact  be  so,  and  also  a  partic- 
ular part  of  the  body  as  the  locality  of  the 
mortal  injury;  but  it  is  not  necessary  that 
the  proof  should  literally  correspond;  and  if 
the  mode  of  applying  the  violence  be  the 
same  in  kind  with  that  described,  it  is  enough, 
though  the  weapon  or  instrument  used,  and 
the  part  of  the  body  hurt,  be  other  than 
as  averred.    State  v.  Jenkins,  94  D.  132. 


An  indictment  charging  that  the  defends* 
ant,  with  a  certain  stone  which  he  held,  in 
and  upon  the  right  side  of  the  head  of  tike 
deceased,  feloniously,  etc.,  did  east  and 
throw,  and  that  the  defendant,  with  the 
stone  aforesaid,  the  deoeased  in  and  upon  the 
right  side  of  the  head,  feloniously,  etc.,  did 
strike,  sufficiently  charges  that  the  defend* 
ant  threw  the  stone  and  struok  the  deceased. 
White  v.  Com.,  6  D.  443. 

An  indictment  charging  an  assault  and 
killing  "  in  some  way  and  manner,  and 
by  some  means,  instruments,  and  weapons 
to  the  jurors  unknown,  ....  feloniously, 
willfully,  and  of  malice  aforethought,"  is 
sufficient,  where  the  mode  of  killing  *M*,v4 
be  more  particularly  described.  Com.  v. 
Webster,  62  D.  711;  State  v.  Willkmu,  78  D. 
248. 

That  death  resulted  from  the  use  of  a  speci- 
fied metallic  instrument  described  in  an  in- 
die tment  for  murder,  committed  in  an  attempt 
to  procure  an  abortion,  need  not  be  proved  on 
the  trial,  but  it  will  be  sufficient  if  the  death  is 
proved  to  have  resulted  from  the  use  of  some 
other  instrument,  if  the  nature  of  the  vio- 
lence and  the  kind  of  death  occasioned  by 
it  be  the  same.    State  v.  Smith,  64  D.  678. 

In  an  indiotment  for  homicide  by  shoot- 
ing, the  kind  of  gun  used,  and  of  shot  with 
which  it  was  charged,  need  not  be  specified; 
nor  is  it  necessary  to  aver  that  a  wound  was 
inflicted,  of  which  the  defendant  died.  Duke* 
v.  State,  71  D.  370. 

If  death  resulted  from  "wounds,  frac- 
tures," etc.,  oaused  by  strokes  or  blows,  it  is 
not  necessary  that  they  should  be  proved  to 
have  been  inflicted  by  nature  of  the  particu- 
lar instrument  charged  in  the  indiotment; 
and  if  the  "wounds,  fractures,"  etc.,  which 
caused  death,  were  inflicted  by  kicking  and 
stamping,  or  either,  the  allegation  of  the 
indictment  is  as  well  sustained  as  if  they  had 
been  proven  to  have  been  inflicted  by  "  bricks 
and  stones  cast  and  thrown"  as  charged, 
State  v.  Jenkins,  94  D.  132. 

24.  the  wound  inflicted. --Where 

the  death  was  occasioned  by  a  wound,  braise, 
or  other  assault,  the  stroke  must  be  expressly 
laid.     State  v.  Owen,  4  0.  571. 

In  an  indictment  charging  "that  A  felo- 
niously and  of  his  malice  aforethought  as- 
saulted B,  and  with  his  sword,  etc,  then  and 
there  struck  him,"  etc.,  the  first  allegation 
of  feloniously  and  of  his  mal;oe  aforethought, 
applied  to  the  assault,  runs  also  to  the  stroke, 
to  which  it  is  essential,     lb. 

Where  the  death  is  charged  to  be  occa- 
sioned by  a  wound,  the  description  of  the 
wound  must  be  set  forth  in  the  indictment, 
its  length,  breadth,  depth,  etc,  where  they 
are  capable  of  description;  and  the  omission 
of  such  description  is  fatal  to  the  indiotment* 
But  where  the  death  is  charged  to  be  ceo** 
sioned  by  a  bruise,  a  description  of  its  di- 
mensions is  not  necessary,    lb. 
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A  sufficient  description  of  the  injury  from 
which  death  arose  is  afforded  by  the  phrase 
"  one  mortal  bruise  ";  nor  U  it  necessary,  if 
the  injury  be  on  the  head,  that  the  particu- 
lar portion  of  the  head  be  mentioned  in  the 
indictment.     State  v.  Crank,  23  D.  117. 

A  repugnant  description  of  the  offense, 
where  the  repugnancy  is  in  a  material  part 
of  the  indictment,  is  fatal  thereto.  And 
therefore  an  indictment  which  charges  that 
the  accused  struck  the  deceased  with  an  ax, 
on  the  left  aide  of  the  head  and  over  the  left 
temple,  giving  to  him  then  and  there,  with 
said  ax,  on  the  right  side  of  the  head  and 
ever  the  right  temple,  a  mortal  wound,  is 
bad.     Dias  v.  State,  39  D.  448. 

The  indictment  must  state  the  part  of  the 
body  to  which  the  violence  was  applied,  al- 
though the  proof  need  not  correspond  with 
such  statement.  Ik.;  State  ▼.  Jenkins,  94  D. 
132. 

A  description  of  the  length  or  breadth  of 
the  wound  is  not  necessary.  Dias  v.  State, 
19  D.  448;  State  v.  McCoy,  41  D.  301. 

The  term  "mortal'*  is  indispensable  in 
describing  a  bruise  or  wound;  and  when  so 
described,  an  adequate  cause  of  death  has 
been  assigned,  which  will  be  supported  by 
evidence  of  any  deadly  wound  or  braise. 
State  ▼.  McCoy,  41  D.  301. 

Evidence  as  to  wounds  upon  the  body  of 
deceased  is  admissible  under  an  indictment 
charging  that  deceased  came  to  his  death  by 
the  discharge  of  a  gun  loaded  with  leaden 
shot,  which  shot  entered  his  abdomen,  over 
an  objection  that  the  indictment  contained 
no  description  of  any  wounds.  Dukes  ▼. 
State,  71  D.  370. 

An  indictment  for  murder  under  the 
criminal  code  of  California  need  not  de- 
scribe the  weapon  used,  the  nature  or  extent 
of  the  wound,  nor  the  part  of  the  body  upon 
which  it  was  inflicted.  People  v.  King,  87 
D.95. 

The  criminal  code  of  California  works  the 
same  change  in  the  pleading  and  practice  in 
criminal  actions  which  is  wrought  by  the 
civil  code  in  civil  actions.     lb. 

85.  Variance.  —  On  an  indictment 
against  a  railway  conductor  for  manslaugh- 
ter, caused  by  his  criminal  negligence  in 
misplacing  a  switch  and  omitting  to  notify 
it  to  an  approaching  train,  and  alleging  that 
he  knew  the  approach  of  the  other  train, 
the  fact  of  his  knowledge  must  be  proved  as 
laid.    Com.  v.  Hartwett,  35  R.  391. 

86.  Surplusage.  —  An  allegation  that 
deceased  was  quick  with  child  need  not  be 
proved,  and  may  be  disregarded  by  the  jury 
on  the  trial  of  an  indictment  for  murder  re- 
sulting from  an  attempt  to  procure  an  abor- 
tion, as  such  allegation  is  not  essential  to  a 
description  of  the  offense.  State  v.  Smith,  64 
D.57& 

Where  in  an  indictment  one  description 
tf  wounds  is  defective,  but  the  indictment 
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still  contains  a  certain  and  explicit  descrip- 
tion of  the  wound  that  caused  death,  the 
defeotive  description  may  be  treated  as  sur- 
plusage, or  disregarded,  under  the  Kansas 
statute.      Wiee  v.  State,  85  D.  595. 

87.  Duplicity. — An  allegation  in  an 
indictment  for  manslaughter  is  not  bad  for 
duplicity,  either  for  alleging  that  death 
was  caused  by  a  wounding,  an  exposure  to 
cold  and  inclement  weather,  and  a  starving, 
or  for  a  failure  to  state  that  sneh  acts,  or 
either  of  them,  wore  mortal,  or  of  a  mortal 
nature.  Such  indictment  will  be  sustained 
by  proof  that  death  was  caused  by  all  or  any 
of  such  inflioted  injuries.  Com.  v.  MacUxm, 
100  D.  89. 

III.    EVIDXWCE  FOE  THX  PbOSECUTIOH. 

98.  In  general.  —  Evidence  that  there 
was  a  person  strongly  resembling  a  person 
alleged  to  be  murdered  going  about  at  the 
time  of  the  latter  s  disappearance  is  inad- 
missible, on  a  trial  for  murder,  to  rebut  evi- 
dence introduced  bv  the  defense  that  the 
man  said  to  be  murdered  was  seen  at  various 
times  after  the  alleged  killing.  Com.  ▼• 
Webeter,  52  D.  711. 

Evidence  of  the  character  of  the  deceased 
may  be  introduced  by  the  state,  when  the 
question  arises  whether  the  accused  acted, 
in  the  commission  of  the  homioide,  upon 
grounds  that  justify  him  in  the  deed;  espe- 
cially where  the  accused  knew  of  this  char- 
acter, and  knew  at  the  time  that  the  attack 
upon  him  or  his  property  was  made  by  the 
deceased;  but  where  these  facts  may  not 
have  been  known  to  the  prisoner,  the  evi- 
dence could  not  be  entitled  to  much  weight. 
Dukes  v.  State,  71  D.  370. 

An  indictment  for  murder  charging  that 
the  mortal  injury  was  inflioted  by  the  pris- 
oner is  supported  by  proof  that  the  prisoner 
was  engaged  in  the  riot,  and  that  the  in- 
jury was  inflicted  by  some  other  one  of  the 
rioters,  whether  known  or  unknown,  in  the 
prosecution  of  their  common  purpose,  State 
v.  Jenkins,  94  D.  132. 

On  a  trial -for  murder  by  shooting,  the 
clothes  worn  by  the  deceased,  with  the  shot- 
holes  in  them,  may  be  exhibited  to  the  jury. 
Hart  v.  8tate,  49  &.  188. 

A  man  and  his  wife  being  arrested  for 
murder,  there  was  found  in  his  nocket-book 
a  paper  with  the  following  words  in  his  hand- 
writing: "  Do  you  think  it  safe  to  kill  them 
and  wrap  them  up  in  the  clothes,  and  tell 
that  they  went  off  in  a  buggy  ?  "  Held,  that 
this  writing  was  competent  evidenos  against 
him,  the  proof  tending  to  show  that  he  acted 
on  the  suggestion  contained  therein;  but 
that  it  was  not  competent  as  against  the 
wife,  it  not  being  shown  by  the  state  when 
it  was  written  or  that  she  had  any  knowl- 
edge of  it,  and  it  not  being  proved  to  be  a 
part  of  the  re%  gestae.  State  v.  Stair,  56  R. 
449. 
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89.  Proof  of  the  corpus  delicti.*  — 
The  corpus  delicti  may  be  proved  by  pre- 
sumptive or  circumstantial  evidence,  but  it 
must  be  strong  sad  cogent.  Stale  v.  WU- 
Hams,  78  D.  248. 

To  identify  charred  bones  as  those  of  a 
missing  woman  supposed  to  have  been  mur- 
dered, it  is  competent  to  show  that  certain 
hairpins  were  f onnd  with  the  bones,  and  that 
the  woman  was  in  the  habit  of  wearing  such 
pins  two  or  three  years  before.    lb. 

Evidence  of  surrounding  facts  and  circum- 
stances which  have  any  oearing  upon  the 
manner  of  death,  and  any  tendency  to  show 
whether  it  was  natural,  accidental,  or  feloni- 
ous, may  and  should  be  given  in  evidence  by 
the  prosecution,  when  a  person  is  accused  of 
a  felonious  homicide.  Such  evidence  is  a 
necessary  preliminary  to  any  which  shall  be 
offered  to  connect  any  particular  person  with 
the  homicide.     Brown  v.  People,  97  D.  195. 

80. of  threats  by  accused. —  For- 
mer grudges  and  menaces  may  be  proved 
against  a  prisoner  charged  with  the  murder 
of  the  person  menaced.  Dunn  v.  State,  35 
D.  54. 

Threats  made  by  the  prisoner  a  few  min- 
utes before  the  commission  of  the  crime, 
44  that  he  would  kill  somebody  before  twenty- 
four  hours,"  are  admissible,  to  show  malice 
prepense,  to  convict  the  prisoner  of  murder 
in  the  first  degree,  although  they  were  not 
expressly  directed  to  the  deceased.  Hopkins 
v.  Com.,  88  D.  518. 

81.  Showing  a  motive.  —  Proof  of 
adulterous  intercourse  of  the  prisouer  with 
another  woman  is  admissible  to  rebut  the 
presumption  that  he  was  not  the  murderer  of 
bis  own  wife.    State  v.  WatBns,  21  D.  712. 

Evidence  that  a  will  made  by  a  woman's 
father  was  such  as  greatly  to  disappoint  her 
husband's  expectations  of  pecuniary  benefit 
from  his  marriage  to  her  is  competent 
against  him  on  a  trial  for  murdering  her. 
Such  evidence  may  tend  to  show  a  motive  in 
him  for  the  killing.  Hendrichson  v.  People, 
61  D.  721. 

Orders  of  court  in  an  action  for  divorce, 
obtained  by  the  deceased  against  the  pris- 
oner, ordering  him  to  pay  her  money,  re- 
straining his  transfer  of  his  property,  and 
appointing  a  receiver,  are  inadmissible  in 
evidence  against  him  on  the  question  of 
motive,  although  the  fact  of  the  pendency 
of  the  action  might  have  been  competent, 
and  was  provable  by  paroL  Bums  v.  State, 
26R.48. 

82.  Proof  of  malice.—  Evidence  of  a 
long  course  of  ill-treatment  of  his  wife,  for 
the  purpose  of  showing  malice,  is  admissible 
against  a  husband  on  trial  for  her  murder. 
State  v.  Rash,  55  D.  420. 

•See  an  extended  note  on  the  proof  of  the  tor* 
pns  delicti,  78  D.  252-209. 

8ee  also,  as  to  what  proof  of  death  Is  essential, 
note,  14  K.  486, 
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Preparation  and  concealment  of  a  knife 
by  the  accused  before  entering  into  a  fight 
whioh  he  provokes,  with  the  determination, 
to  use  it  in  the  fight,  if  necessary,  is  evidence 
of  malice,  and  if  ne  kills  his  antagonist,  it  is 
murder.    Price  v.  State,  72  D.  195. 

The  object  of  proof  is  to  establish  actual 
malice  towards  deceased  at  the  time  of  the 
killing,  whioh  prompted  the  accused  to  the 
commission  of  the  deed.  Sufficiency  of 
the  evidence  to  establish  it  is  determined,  as) 
that  of  any  other  fact,  by  its  effect  to  rea- 
sonably satisfy  the  mind.  McCoy  v.  State* 
78  D.  520. 

Where  facts  tend  to  establish  different 
conclusions  as  to  the  kind  of  malice,  whether 
express  or  implied,  if  fresh  provocation  in- 
tervenes between  the  preconceived  malioe 
and  the  death,  it  will  not  be  presumed  that 
the  killing  was  upon  the  antecedent  malice; 
but  although  it  will  not  be  presumed,  it  may 
be  proved  to  have  actuated  the  person  in  the 
killing,  by  the  circumstances  and  facts  in 
the  case,  notwithstanding  the  fresh  provoca- 
tion,    lb. 

External  facts  and  circumstances  indicat- 
ing a  design  to  take  the  life  of  the  person 
slain  may  transpire  at  the  time  of  the  killing 
as  well  as  before  that  time.    lb. 

Under  the  Oregon  statute,  in  all  trials  for 
murder,  the  prosecution  must  go  into  proof 
of  the  facts  and  circumstances  of  the  killing, 
in  order  to  establish  malice.  OoodaU  v. 
State,  80  D.  396. 

33.  Presumption  of  malice.  —  Murder 
consists  of  the  fact  of  killing  and  the  intent 
with  which  it  is  done,  and  both  must  be 
proved  to  the  satisfaction  of  the  jury;  and 
if  a  doubt  exists  in  their  minds,  either  as  to 
the  malice  or  killing,  the  prisoner  is  entitled 
to  the  benefit  of  that  doubt.  The  killing 
being  proved,  however,  malice  is  presumed, 
and  the  burden  of  proving  that  it  was  with* 
out  malice  rests  on  the  accused.  Coffee  v. 
State,  24  D.  570.  S.  P.,  as  to  the  last  point, 
Com.  v.  York,  43  D.  373;  State  v.  Smith,  47 
D.  589;  State*.  Hildreth,  51  D.  364;  Com.  v. 
Webster,  52  D.  711;  State  v.  Moore,  95  D. 
776.    Contra,  see  State  v.  Trivas,  36  R.  293. 

From  an  assault  with  a  dangerous  weapon 
likely  to  kill,  and  which  does  in  fact  pro- 
duce death,  an  intent  to  take  life  or  do  great 
bodily  harm  is  presumed,  and  malice  is  im- 
plied in  the  absence  of  proof  to  the  contrary. 
Com.  ▼.  Webster,  52  D.  711. 

Malice  is  presumed  against  one  who  rushes 
in  where  two  others  are  fighting,  and  with- 
out provocation  stabs  one  of  them.  Conner 
v.  State,  26  D.  217. 

Deliberate  malioe,  once  ascertained,  is 
presumed  to  continue  down  to  the  perpetra- 
tion of  the  meditated  act,  unless  there  is 
evidence  to  repel  it.  State  v.  Johnson,  35  D. 
742. 

Every  sane  man  must  be  presumed  to 
contemplate   and    intend    the    necessary, 
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natural,  and  probable   consequence*  of  his 
own  acta.     Com.  v.  lorfc,  43  D.  373. 

The  presumption  of  malice  from  a  wrong- 
ful ana  injurious  mot  willfully  done  ia  not 
technical  or  artificial,  but  ia  the  result  of  a 
mode  of  legal  reasoning  which  ia  of  general 
application.    Ik. 

Malice  ia  inferred,  when  the  retaliation 
inflicted  for  a  recent  provocation  is  outra- 
geous, either  in  its  manner  or  continuance, 
and  beyond  all  proportion  to  the  offense 
given.     Mc  Wktrie  Case,  46  D.  190. 

One  who  shoots  at  another  in  fan  is 
responsible  for  the  consequences  of  his  act. 
The  law  implies  malice  from  this  reckless 
trifling  with  human  life.  Ooliier  v.  State,  99 
D.449. 

That  one  who  ahot  at  another  in  fun,  and 
hit  him,  appeared  to  be  very  sorry,  may  go 
to  show  want  of  express  malice,  but  will  not 
rebut  the  malice  which  the  law  implies  from 
such  recklessness,     lb. 

84.  Showing  another  like  oflenee. — 
Evidence  of  a  different  and  distinct  murder 
is  admissible  when  there  is  evidence  tending 
to  prove  that  the  murder  for  which  the  pris- 
oner is  on  trial  ia  connected  with  or  grew 
eat  of  the  other  murder,  in  relation  to  which 
the  evidence  is  offered,  aa  where  it  appears 
probable  that  the  crime  of  which  the  pris- 
oner is  accused  might  have  been  committed 
to  prevent  his  prosecution  for  a  prior  crime. 
Dunn  v.  8tate,  35  D.  64. 

In  an  action  for  manslaughter,  the  record  of 
a  former  conviction,  and  judgment  thereon, 
for  assault  and  battery  on  the  person  of  the 
deceased  before  her  death,  is  admissible  in 
evidence  to  prove  the  fact  of  such  convic- 
tion, but  inadmissible  te  prove  a  former 
conviction  of  the  assault  alleged  in  the  in- 
dictment for  manslaughter.  Com.  v.  Me- 
ttfe,  60  D.  727. 

Aa  a  general  rule,  in  a  capital  case,  evi- 
dence that,  thirty  years  before  the  commis- 
sion of  the  crime  charged,  defendant  was 
engaged  in  smuggling,  is  inadmissible;  but 
where  insanity  is  set  up  in  defense,  and  the 
coolness  and  unconcern  of  the  prisoner  at  the 
suns  he  did  the  act  is  made  a  prominent  fea- 
ture in  the  case,  and  inferences  are  sought 
to  be  drawn  therefrom  favorable  to  auoh 
plea,  such  evidence  is  admissible  to  rebut  such 
inferences.     Hopps  v.  People,  83  D.  231. 

In  an  indictment  for  murder  committed 
daring  a  riot  in  which  the  prisoner  was  en- 
gaged, evidence  is  incompetent  to  prove 
other  riotous  acta  by  him  at  a  different 
place,  and  several  hours  earlier,  unless  it  is 
first  shown  that  the  various  acts  were  all 
parts  of  one  continuous  transaction.  Com. 
v.  Campbell,  83  D.  705. 

Defendant  waa  indicted  for  the  murder  of 
bis  wife  by  poison.  There  was  evidence  of 
hu  criminal  intimacy  with  the  wife  of  S.,  on 
whose  life  was  an  insurance,  the  proceeds  of 
which,  on  his  death,  defendant  tried  to  pro- 


HOMICIDE,  m. 
Decisions  and  Amerli 


174) 
Reports,  see  Volume  I. 


cure.  Held,  that  evidence  that  S.  died  with 
the  same  symptoms  as  defendant's  wife,  and 
had  been  attended  by  defendant,  was  inad- 
missible.   Skafner  v.  Com.,  13 JL  649. 

On  the  triafof  an  indictment  for  murder, 
the  prosecution  attempted  to  show  that  the 
murder  was  committed  in  an  attempt  to 
commit  rape.  Held,  that  evidence  that  the 
prisoner  had  previously  committed  rape  on 
another  person  waa  incompetent.  8tate  v. 
Lavage,  24  R.  69. 

36.  Circumstantial  evidence. — Any 
fact  which  tends  to  prove  that  at  the  time  of 
the  killing  the  prisoner  knew  that  the  de- 
ceased and  his  companions  did  not  intend  to 
commit  any  felony  or  do  him  any  great 
bodily  harm,  or  to  show  the  prisoner's  real 
motive  for  killing  the  deceased,  is  relevant 
evidence.    Notes  v.  State,  62  D.  711. 

A  witness  may  testify  that  he  saw  the 
handle  of  a  knife  in  the  prisoner's  possession 
as  the  latter  attempted  to  draw  it  from  his 
pocket  while  on  his  way  to  the  place  where 
the  homicide  occurred,  and  only  a  few  min- 
utes before  that  time,  where  the  object  of 
such  testimony  is  to  connect  the  prisoner 
with  the  fatal  wound  by  proving  that  he  had 
a  knife  in  his  possession,  it  having  been 
proved  by  other  testimony  that  the  de- 
ceased died  of  an  incised  wound,  and  that 
the  prisoner  struck  him  immediately  before 
he  fell  dead,  and  the  witnesses  who  saw  the 
blow  having  testified  that  they  did  not  see 
any  weapon.    People  v.  Rogers,  72  D.  484. 

Where  a  person  is  accused  of  having  mur- 
dered his  wife,  it  is  competent  to  show  that 
he  shed  no  tears  and  exhibited  indifference 
immediately  after  the  homicide.  Greenfield 
v.  People,  39  R.  636. 

86.  Compelling  aoeueed  to  exhibit 
hie  person.  — At  a  coroner's  inquest  upon 
the  body  of  a  person  found  dead,  it  was 
proved  that  defendant  had  said  that  the  de- 
ceased was  accidentally  burned  to  death, 
and  that  she,  defendant,  had  burnt  her  hand 
trying  to  put  tip  fire  out.  Defendant,  being 
then  in  custody  upon  suspicion  of  having 
murdered  the  deceased,  was  ordered  by  the 
coroner  to  show  her  hand,  which  she  did,  and 
which  appeared  to  be  uninjured.  Held,  that 
evidence  of  such  fact  was  admissible  upon 
the  trial  of  defendant  for  the  murder.  Stale 
v.  QarreU,  17  R.  1. 

It  being  claimed  that  certain  foot-prints 
were  those  of  the  prisoner,  the  prosecuting 
attorney  brought  a  pan  of  mud  into  court 
and  placed  it  in  front  of  the  jury,  and  hav- 
ing proved  that  the  mud  in  the  pan  was 
about  as  soft  as  that  where  the  tracks  were 
found,  called  on  the  prisoner  to  put  his  foot 
in  the  mud  in  the  pan.  On  objection,  the 
court  instructed  the  prisoner  that  it  was  op- 
tional with  him  whether  he  would  comply. 
The  prisoner  refused,  and  the  court  in- 
structed the  jury  that  his  refusal  was  not  to 
be  taken  against  him.     The  prisoner  being 
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convicted,  —  held,  that  he  was  entitled  to  a 
new  trial     Stokes  v.  State,  30  R.  72. 

The  prosecution  was  allowed  to  prove 
that  the  examining  magistrate  had  com- 
polled  the  prisoner  to  make  his  foot-prints 
in  an  ash-heap,  and  they  corresponded  with 
foot-prints  found  at  the  scene  of  the  crime. 
Held,  no  error.      Walker  v.  State,  32  R.  695. 

The  extent  of  an  amputation  of  one  of  the 
prisoner's  legs  being  a  material  question,  it 
is  error  to  compel  the  prisoner  to  exhibit  his 
leg  to  the  jury.    Bhckwell  v.  State,  44  R.  717. 

37.  Burden  of  proot — Malice  afore- 
thought and  the  act  of  killing  are  essential  in* 
gredients  in  the  offense,  and  the  presumption 
of  innocence  applies  equally  to  them  both; 
hence  the  burden  of  proof,  as  to  each,  rests 
equally  upon  the  prosecution.  Maher  v. 
People,  81  D.  781. 

The  burden  of  proving  that  the  person 
charged  as  murdered  was  alive  at  the  time 
of  the  alleged  murder,  after  prima  facie  proof 
that  the  body  found  was  his,  is  upon  the 
prisoner,  and  the  evidence,  as  in  the  case  of 
proving  an  alibi  of  the  prisoner,  must  out- 
weigh the  evidence  of  the  prosecution.  State 
r.  Vincent,  95  D.  753. 

In  every  case  of  homicide  the  people  most 

Srove  the  corpus  delicti  beyond  a  reasonable 
oubt,  and  if  the  prisoner  claims  a  justifica- 
tion, he  must  take  upon  himself  the  bnrden 
of  satisfying  the  jury  by  a  preponderance  of 
evidence.     People  v.  Sdtryver,  1  R.  480. 

38.  Bee  gestae.  —  1.  General  principle*. 
—  The  statement  of  a  wounded  and  bleeding 
person  as  to  the  cause  and  manner  of  her 
injury  terminating  in  her  death  is  admissible 
as  a  part  of  the  res  gestae,  when  made  imme- 
diately after  the  occurrence,  although  with 
such  an  interval  of  time  as  to  allow  her  to 
run  from  the  room  in  which  she  was  stabbed, 
to  another  room  upstairs  in  the  same  build- 
ing.    Com.  v.  McPike,  50  D.  727. 

Evidence  as  to  prisoner's  appearance,  man- 
ner, and  condition  of  mind,  as  indicating 
alarm  or  otherwise,  and  thefefforts  made  by 
him  to  sound  an  alarm  to  tne  public,  is  ad- 
missible as  part  of  the  res  gestae,  on  behalf  of 
the  prisoner,  who  seeks  to  justify  a  homicide 
as  committed  in  self-defense,  or  in  defense  of 
personal  property.  Dukes  v.  State,  71  D. 
370. 

Every  remark,  and  the  whole  conduct  of 
the  accused  during  an  interview,  which  was 
concluded  by  the  homicide  for  which  he 
stands  charged,  are  competent  evidence  as 
part  of  the  res  gestae  to  enable  the  jury  to 
determine  whether  any  crime  has  been  com- 
mitted, as  well  as  to  inform  them  as  to  its 
degree.     People  v.  Potter,  71  D.  703. 

On  trial  for  a  homicide  committed  while 
deceased  and  the  prisoner  were  on  a  journey 
together,  evidence  of  statements  of  the  de- 
ceased while  engaged  in  the  journey,  about 
where  they  had  come  from,  and  where  they 
were  going,  are  admissible  as  part  of  the  res 


gestae,  though  not  made  in   the  prisoner's 
presence.     State  v.  Vincent,  95  D.  753. 

The  proceedings  and  objects  of  assem- 
blages, the  provocation  thereby  to  the  de- 
fendant, and  his  action  in  opposition  to 
them,  constitute,  together,  one  entire  trans- 
action, in  a  prosecution  for  homicide,  where 
it  appeared  that  the  riotous  assembly,  result- 
ing in  the  homicide,  grew  out  of  and  was 
directly  connected  with  one  that  had  as- 
sembled at  the  same  place  the  night  before, 
with  the  same  object.  Patten  v.  People,  100 
D.  173. 

The  prosecution  has  not  only  the  right, 
but  is  under  a  duty  to  show,  generally,  a 
a  transaction  as  a  whole,  surrounding  the 
killing,  its  nature  and  its  objects,  whether 
tending  to  show  the  guilt  or  innocence  of  the 
defendant,  where  the  homicide  resulted  from 
certain  assemblages  and  their  riotous  con- 
duct; and  whether  the  prosecution  does  this 
or  not,  the  defendant  has  a  right,  either  by 
cross-examination  or  by  his  own  witnesses, 
to  go  fully  into  the  matters  thus  constituting 
the  res  gestae,    lb. 

Statements  of  a  witness  relate  to  the  res 
gestae,  and  their  contradiction  is  therefore 
competent,  where,  after  having  testified  for 
the  prosecution  in  reference  to  the  proceed- 
ings of  a  riotous  assemblage  connected  with 
the  killing,  as  a  member  thereof,  denied,  on 
cross-examination,  that  he  had  stated  to  dif- 
ferent persons  shortly  after,  that  he  was 
present  as  a  mere  looker-on,  and  took  no 
part  in  it  whatever.    lb. 

Declarations  forming  part  of  the  res  gestae 
are  always  admissible;  but  otherwise  as  to 
declarations  simply  descriptive  of  a  past 
event,  and  depending  for  their  effect  on  the 
credit  of  the  person  making  them.  Binns  v. 
State,  26  B.  48. 

The  statement  of  the  deceased,  ten  min- 
utes after  he  had  been  fatally  shot,  that  "  if 
he  had  not  been  so  willing  to  fight  he  would 
not  have  been  shot  by  the  defendent,"  is  ad- 
missible as  a  part  of  the  res  gestae  State  t. 
MoUsse,  58  R.  181. 

Statements  concerning  an  encounter  made 
by  a  party  to  it,  after  he  has  been  removed 
to  the  office  of  a  physician  for  surgical  atten- 
tion, and  in  the  absence  of  the  other  com- 
batant, are  not  admissible  as  part  of  the  rem 
gestae.    Step/tcnson  r.  State,  59  R.  216. 

2.  MuMtvations. —  A  witness  for  the  prose- 
cution testified  that  he  saw  the  deceased 
when  be  fell,  shot,  from  a  distance  of  one 
hundred  and  fifty  yards,  immediately  went 
to  him,  and  asked  him  how  he  shot  himself, 
and  the  deceased  replied,  "  I  did  not  do  it; 
I  was  shot  from  up  yonder,"  motioning 
toward  a  neighboring  mountain.  Held,  com- 
petent, as  part  of  the  res  gestae.  But  proof 
of  the  contemporaneous  declaration  by  the 
deceased  that  he  knew  G.  W.  shot  him,  for 
he  had  threatened  him, —  held,  incompetent 
Warren  v.  State,  35  R.  745. 
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A  witness  testified  that  on  the  oooasion  in 

Sntion  the  deceased,  sitting  in  church  and 
kins  ant  of  a  window,  said  to  witness 
that  tae  defendant  was  outside  fixing  to 
■hoot  him,  and  deceased  immediately  arose 
tad  went  to  the  door,  where  some  one  fired 
en  and  killed  him.  £T<U,  admissible,  as  part 
of  the  re*  goto.  Means  t.  State,  88  R.  640. 
&  P.,  Washington  t.  State,  63  R.  887. 

A.,  hiring  been  fatally  assaulted,  ran 
iboat  a  hundred  yards,  and  on  a  third 
party's  oomina  np  about  five  minutes  after 
the  assault,  told  him  the  name  of  his  assail- 
aai  Held,  that  this  declaration  was  inad- 
missible as  pert  of  the  re§  gestau  Mayes  ▼. 
Ao*\60R.58» 

89.  Declarations  of  the  accused  — 
Answers  of  a  witness  examined  at  the  ©or- 
oner's  inquest,  before  any  criminal  charge 
has  been  made  or  process  issued  against  the 
witness,  may  be  proved  against  him  on  his 
mbsequent  trial  for  having  killed  the  de- 
•eased.    Hendriekson  ▼.  People,  61  D.  721. 

Evidence  of  the  prisoner  before  the  grand 
jury,  charging  another  with  the  commission 
of  the  crime,  may  be  given  in  evidence, 
where  the  grand  jury  were  investigating  the 
offense  generally,  with  a  view  to  discover  the 
perpetrator  of  the  murder,  and  not  to  fix  it 
upon  the  prisoner*    State  v.  Broughtan,  45  D. 

40.  Declaration*  of  deceased.*—- The 
declarations  of  the  prisoner  antecedent  to 
the  murder  are  admissible,  but  not  those  of 
the  deceased  antecedent  to  the  stroke  which 
eoctsioned  his  death.  State  v.  Ridgelp,  1  D. 
172;  People  w.  Carlton,  40  R.  112.  Thus 
evidence  that  the  deceased,  the  day  before 
he  was  killed,  stated  that  he  was  going  on  a 
oartain  trip,  and  that  the  defendant  was  to 
accompany  him,  is  inadmissible.  Kirby  v. 
State,  80  D.  42a 

Dying  declarations,  or  those  which  are 
part  of  the  res  gestm,  are  the  only  declara- 
tions of  the  deceased  which  are  competent 
evidence.    OoodaU  ▼.  State,  80  D.  396. 

The  declarations  of  the  deceased  subsequent 
to  the  injury,  and  not  in  presence  of  the  pris- 
oner, or  descriptive  of  the  occurrence,  are 
inadmissible.    Binns  v.  State,  26  R.  48. 

The  declarations  of  one  who  has  been 
poisoned,  as  to  his  present  symptoms,  are 
competent,  but  otherwise  of  his  declarations 
as  to  what  he  had  drunk  an  hour  before. 
Field  t.  SUOe,  84  R.  476. 

When  two  agree  to  arm  and  fight,  and 
then  separate  and  arm,  and  meet  within  an 
hoar,  and  fight,  and  one  is  killed,  the  decla- 
rations of  the  deceased,  in  the  interval,  to  a 
third  person,  to  the  effect  that  the  other 
party  was  seeking  his  life,  are  admissible. 
Cox  v.  State,  37  R.  76. 

The  declaration  of  the  victim  of  a  homi- 
side,  after  the  assault,  in  presence  of  the 

•  Declarations  of  deceased  as  evidence  against 
attendant,  sea  note,  *7  B.  8*40. 


prisoner,  and  not  denied  by  him,  that  the 
shoes  and  stockings  taken  from  the  prisoner's 
feet  belonged  to  the  declarant,  is  admissible, 
and  is  not  rendered  inadmissible  by  the  fact 
that  they  were  taken  off  his  feet  by  the  offi- 
cers after  his  arrest,  and  while  his  hands 
were  tied,  he  not  objecting.  Franklin  v. 
State,  47  &  748. 

Where  it  appears  that  at  the  time  of  the 
killing  the  deceased  had  made  violent  threats, 
and  otherwise  acted  violently  toward  the 
prisoner,  evidence  that  shortly  before  the 
killing  the  deceased  had  told  the  witness 
that  he  was  on  his  way  to  borrow  a  wagon 
of  the  prisoner's  brother,  his  real  intention 
in  advancing  on  the  prisoner  not  having  been 
shown  to  be  known  to  the  prisoner,  is  inad- 
missible.    Brumby  ▼.  State.  57  R.  612. 

41.  Declarations  of  third  person.— 
A  witness  was  allowed  to  testify  that  when 
he  arrived  at  the  place  of  the  homicide  a 
by-stander  pointed  to  the  defendant,  whom 
the  witness  had  just  met  two  doors  distant, 
and  said:  "There  is  the  man  who  did  the 
shooting."  Held,  error.  Felder  v.  State,  69 
R.777. 

42.  Dying  declarations,  whan  ad- 
missible.*—  Dying  declarations,  made  in 
articulo  mortis,  are  admissible,  notwithstand- 
ing the  provision  of  the  Bill  of  Rights  secur- 
ing to  persons  accused  of  crime  the  right  to 
be  confronted  with  the  witness  against  them. 
Anthony  y.  State,  33  D.  143;  Me  Daniel v.  State, 
47  D.  93;  Oreen  w.  StaU,  41  R.  744. 

The  declarations  of  the  deceased  as  to  the 
cause  of  his  death,  made  at  a  time  when  he 
bad  lost  all  hope  of  reoovery,  though  not  im- 
mediately before  bis  death,  are  admissible 
aa  dying  declarations.  State  v.  Poll,  9  D. 
655.  &  P.,  Dunn  ▼.  State,  85  D.  54;  M+ 
Daniel  r.  State,  47  D.  93;  Com.  v.  Cooper,  81 
D.  762;  People  v.  Vernon,  95  D.  49;  State  v. 
Wilson,  36  R.  257. 

To  render  dying  declarations  admissible, 
it  is  necessary  to  show  that  the  declarant 
was,  at  the  time  of  making  them,  conscious 
that  he  was  in  a  dying  state;  but  it  is  not 
necessary  that  he  should  be  in  a  situation  to 
give  a  full  and  complete  account  of  all  the 
facts  of  the  transaction,  if  he  states  the 
facts  distinctly  as  far  as  he  goes,  and  it  does 
not  appear  that  the  facts  stated  were  de- 
signed to  be  connected  with  others  which 
were  to  form  a  part  of  a  full  and  complete 
account  of  the  transaction.  Fast  v.  Com., 
24  D.  695;  State  v.  Patterson,  12  R.  200. 

Dying  declarations  consisting  of  the  words, 
"  Yes,  sir,"  spoken  in  answer  to  leading  ques- 
tions propounded  to  the  declarant,  are  ad- 
missible.    Vans  v.  Com,,  24  D.  695. 

A  death-bed  declaration,  contained  in  the 
form  of  a  deposition  taken  before  the  de- 
ceased was  oonscions  of  his  approaching  end, 
is  good,  if,  after  he  was  oonsoions  of  his  state, 

♦Dying  declarations,  what  admissible  as,  sss 
note, MB.  47»-aB2. 
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end  vary  shortly  before  his  death,  the  depo- 
sition was  reaffirmed  by  him,  after  having 
heard  it  read  over.  StaU  v.  Ferguson,  27  D. 
412. 

Dying  declarations  made  under  belief  of 
impending  death  are  admissible,  not  only  to 
designate  the  party  who  committed  the  crime, 
bat  also  to  detail  the  circumstances  under 
which  it  was  done.  Afoore  t.  State,  46  D. 
276. 

Dying  declarations  of  a  husband  are  ad* 
missible  against  his  wife  to  prove  her  guilt. 
lb. 

The  admission  of  dying  declarations  in 
any  case  is  an  exception  to  the  general  rule 
of  evidence;  it  is  only  permitted  in  cases  of 
homicide,  and  the  exception  stands  on  the 
ground  of  the  public  necessity  of  preserving 
the  lives  of  the  community  by  bringing  man- 
slayers  to  justice.  McDanui  v.  State,  47  D. 
93. 

It  is  enough,  if  it  satisfactorily  appears  in 
any  mode,  that  dying  declarations  were 
made  under  a  sense  of  impending  death,  to 
admit  them,  whether  it  be  directly  proved 
by  the  express  language  of  the  declarant,  or 
be  inferred  from  his  evident  danger,  or  the 
opinions  of  the  medical  or  other  attendants, 
stated  to  him,  or  from  his  oonduot,  or  other 
oircumstances  of  the  ease.    lb. 

Declarations  were  properly  admitted  as 
dying  declarations,  where  declarant  was  told 
that  nis  deposition  ought  to  be  taken,  as  he 
must  inevitably  die  before  morning,  where 
he  replied  he  thought  so  too,  and  soon  after 
exclaimed, "  Oh,  Lord  1 1  shall  die  soon ! N  and 
his  declarations  were  reduced  to  writing, 
read  over  to  him  twice,  and  signed  by  him; 
although  the  attending  physician  had  held 
out  some  hopes  of  his  recovery  on  the  pre- 
vious evening  to  him,  and  he  lived  some  ten 
days  after  the  declarations.    lb. 

The  ordinary  rules  of  evidence  must  neces- 
sarily be  departed  from  when  a  person  has 
been  so  injured  that  he  cannot  give  his  tes- 
timony in  the  ordinary  way.  Com.  v.  Casey, 
69  D.  150. 

Dying  declarations  may  be  made  by  signs 
as  well  as  by  words;  and  if  a  person  in  a 
dying  condition,  and  so  injured  as  to  be  un- 
able to  speak,  is  asked  to  squeeze  the  hand 
of  the  questioner  if  it  was  C.  who  inflicted 
the  injury,  and  thereupon  does  squeeze  such 
hand,  this  is  proper  evidence  for  the  consid- 
eration of  the  jury  on  the  trial  of  C  for 
murder.    lb. 

Dying  declarations  are  restricted  to  the 
act  of  killing,  and  circumstances  immediately 
attending  the  act  and  forming  a  part  of  the 
res  f/est<e.  Stale  v.  Sfoltoii,  64  D.  687;  StaU 
w.  Draper,  27  R.  287. 

The  tact  that  a  written  statement  of  dec- 
larations made  by  deceased  m  extremis,  veri- 
fied by  him,  was  read  in  evidence  on  the 
trial  of  the  party  thereby  accused  of  murder, 
is  no  objection  to  the  introduction  of  other 
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and  independent  evidence  of  the  same  ot 
similar  declarations.  People  v.  Vermm,  90 
D.49. 

The  admissibility  in  evidenoe  of  dying  dec- 
larations is  a  blended  question  of  law  and 
and  of  fact.  Dying  declarations  are  not  in- 
competent because  made  in  answer  to  ques- 
tions by  the  wife  and  the  physician  of  the 
deceased.    StaU  v.  Trivas,  86  R.  293. 

A  dying  declaration  that  the  defendant 
had  no  reason,  that  the  declarant  knew  of, 
for  perpetrating  the  crime*  is  admissible, 
Boyle  v.  State,  65  R.  218. 

43.  — r-  whom  not  admissible.  — Tho 
declarations  of  the  deceased  may  be  received 
in  evidence,  but  they  must  be  the  declara- 
tions of  a  dying  man,  —  of  one  so  near  his  end 
that  no  hope  of  life  remains,  —  for  then  tho 
solemnity  of  the  occasion  is  a  good  security 
for  his  speaking  the  truth,  as  much  so  as  if 
he  were  under  the  obligation  of  an  oath;  but 
if  at  the  time  of  making  the  declarations  he 
had  reasonable  prospects  and  hopes  of  life, 
such  declarations  ought  not  to  be  received. 
Therefore  declarations  of  the  deceased  were 
rejected  made  the  day  after  he  was  wounded, 
six  or  seven  weeks  before  his  death.  State 
v.  Moody,  2  D.  616.  S.  P.,  Anthony  v.  StaU, 
33  D.  143;  Swisher  v.  Com.,  21  R.  330. 

Dying  declarations  are  not  admissible  as  to 
a  conflict  between  prisoner  and  deceased,  that 
was  separate  and  distinct  from  the  subse- 
quent meeting,  when  the  fatal  blow  was 
struck.    StaU  v.  SheUon,  64  D.  587. 

Dying  declarations  not  part  of  the  res 
gestat  are  not  competent  in  exculpation  of 
the  accused.    Moeck  v.  People,  39  R.  38. 

Dying  declarations  are  not  admissible,  if 
it  appears  that  the  declarant  had  the  slight- 
est nope  of  recovery,  although  he  dies  within 
an  hour  afterward.  People  v.  Hodgdon,  36 
R.30. 

Dying  declarations  of  a  witness  as  to  ft 
homicide  are  inadmissible.  PoteeU  v.  Afcs*, 
40R.90. 

A  man  bearing  marks  of  violence  was 
found  dead  about  three  hundred  yards  from 
his  house.  His  wife  was  found  in  the  house, 
with  wounds  of  which  she  subsequently 
died.  The  house  had  the  appearance  of 
having  been  robbed.  Held,  that  the  dying 
declarations  of  the  wife  were  not  admissible 
on  the  trial  of  a  prisoner  for  the  murder  of 
the  husband.     Brown  v.  Com.,  13  R.  740. 

A  person  mortally  wounded  in  an  en- 
counter stated  that  the  defendant  shot  him. 
Ue  had  not  been  informed  that  his  wound 
was  mortal,  but  had  said  he  should  not 
live  three  days.  He  made  no  preparation 
for  death,  used  profane  language,  and  spoke 
of  resuming  business  and  being  married. 
Held,  that  his  statement  was  not  competent 
as  a  dying  declaration.  Digby  ▼.  People,  65 
R.402. 

44.  Trying  the  question  of  admissi- 
bility. —  It  is  for  the  court  to  determine 
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whether,  under  the  circumstances,  dying 
dedarmtrana  are  oompetent  testimony;  when 
admitted,  it  is  for  the  Jury  to  judge  of  the 
weight  to  be  attached  to  them,  precisely  as 
they  Judge  of  all  other  testimony.  McDoniel 
v.  State,  47  D.  93. 

The  solicitor  for  the  state  should  be  re- 
quired to  state  what  he  expects  to  prove  by 
aying  declarations,  and  then  only  such  part 
of  them  as  are  admissible  should  be  ad- 
mitted.    State  v.  Shelton,  64  D.  687. 

Dying  declarations  being  offered,  the  pre* 
Bminary  examination  to  ascertain  their  ad* 
nusribility  was  conducted  in  presence  of  the 
jury.  Certain  parts  of  the  declarations 
were  allowed  to  go  to  the  Jury,  and  others 
were  excluded.  Held,  that  exceptions  could 
not  be  based  on  the  reception  in  evidence  on 
the  preliminary  examination  of  statements 
of  the  deceased  not  relating  to  the  immedi- 
ate circumstances  of  the  death,  and  which 
were  not  allowed  to  go  to  the  Jury.  People 
v.  AiriU,  58  R.  6*7. 

IV.  Dnrnmnm, 

45.  Xvidsmco  in  dftJbnae,  generally. 
—Every  homicide  is  presumed  to  be  com- 
mitted with  malice  aforethought,  and  it 
devolves  upon  the  prisoner  to  prove  the  cir- 
cumstances which  excuse  the  act,  unless 
they  arise  out  of  the  evidence  produced 
against  him.  McDamet  v.  State,  47  D.  98; 
Slate  v.  ElUek,  86  D.  442.  If  such  proof  is 
not  made  by  a  preponderance  of  evidence, 
the  extenuation  is  not  proved.  It  is  not 
sufficient  to  raise  a  donbt,  even  though  it  be 
a  reasonable  doubt,  of  the  fact  of  extenua- 
tion.   Com.  v.  York,  43  D.  378.# 

A  party  indicted  and  tried  for  manslaugh- 
ter is  not  entitled  to  demand  an  acquittal 
because  the  killing  was  done  with  malice 
aforethought,  and  was  therefore  murder. 
Com.  v.  McPVbe,  60  D.  727. 

Evidence  that  the  person  alleged  to  be 
killed  was  seen  alive  after  the  tune  when 
the  killing  is  charged  to  have  occurred  is 
competent,  but  to  warrant  an  acquittal, 
matt  be  made  out  by  satisfactory  proof. 
Com.  v.  Webeter,  62  D.  711. 

Dying  declarations  may  be  discredited  by 
showing  that  the  deceased  was  a  disbeliever 
in  a  future  state  of  rewards  and  punish- 
ments.   QoodaU  v.  State,  80  D.  896. 

Dying  declarations  admitted  to  prove  the 
identity  of  defendant  as  the  person  who 
committed  a  crime  may  be  rebutted  by  evi- 
dence showing  that  deceased  had  met  and 
talked  with  persons  with  whom  he  was  well 
acquainted,  and  had  mistaken  them  at  the 
time  for  other  persons  whom  they  did  not 
resemble,  and  that  he  was  in  the  habit  of 
tins  mistaking  persons.  Com.  v.  Cooper,  81 
P.  763.  

'Homicide,  where  death  was  the  result  of  de- 
eseiuff  s  want  of  care  of  his  wounds,  sss  note*  U 
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Evidence  that  a  deceased  wife  had  been 
guilty  of  adultery,  when  offered  bv  her  hus- 
band, accused  of  her  murder,  is  irrelevant; 
and  as  its  admission  would  tend  to  show 
malice  on  his  part,  he  is  not  harmed  by  its 
rejection.    State  v.  Bash,  66  D.  420. 

The  necessity  of  proving  justification  upon 
a  charge  of  murder,  the  killing  being  ad- 
mitted, does  not  devolve  upon  the  prisoner 
under  the  Oregon  statute.  QoodaU  v.  State, 
80  D.  898. 

Where  the  evidence  introduced  by  the 
people  tends  to  show  that  the  homicide  was 
Justifiable,  the  prisoner  may  avail  himself 
of  that  evidence,  and  has  a  right,  without 
introducing  affirmative  proof,  to  have  the 

Jiuestion  of  justification  submitted  to  the 
ur  v.    People  v.  8chrwver,  1  R.  46U 

A  letter  written  by  another  to  a  third, 
containing  expressions  possibly  capable  of 
being  construed  as  a  confession  that  the 
writer  committed  the  murder,  is  incompe- 
tent as  evidence  for  the  prisoners  and  so  of 
like  conversation  overheard  between  other 
persons,  not  constituting  any  part  of  the  re§ 
aeeta,  and  not  distinctly  purporting  to  be 
connected  with  the  crime  in  question. 
QreenJUld  v.  People,  39  R.  636. 

On  a  trial  of  a  man  for  the  murder  of  hie 
wife,  the  prosecution  having  given  proof  of 
the  conduct  and  expressions  of  the  wife  to 
show  that  their  relations  were  unpleasant, 
the  prisoner  may  rebut  it  by  letters  of  the 
wife  to  a  third  person,  written  from  three 
to  five  months  before  her  death.  State  v. 
Leabo,  64  R.  91. 

46.  Oharaoter  of  deceased.  —  EvU 
denoe  tending  to  show  that  deceased  was 
quarrelsome,  carried  weapons,  and  had 
threatened  to  use  them  on  defendant,  is 
inadmissible,  where  there  is  no  pretense 
that  the  defendant  committed  the  offense  in 
self-defense,  but  on  the  contrary,  had  fol- 
lowed the  deoeased  for  the  apparent  purpose 
of  killing  him.  People  v.  uarbutt,  97  IX 
182.  &  P.,  PrUcheU  v.  State,  68  D.  250| 
Wim  v.  State,  85  D.  695;  State  v.  Turpm,  24 
R.  466;  William*  v.  State,  46  R.  237;  Hot. 
rieom  v.  Com.,  52  R.  634. 

Evidence  is  inadmissible  in  favor  of  one 
on  trial  for  manslaughter,  that  the  deceased 
was  addicted  to  drink,  and  was  a  quarrel- 
some and  dangerous  man  when  under  the 
influence  of  liquor,  although  it  appears  that 
he  had  been  drinking  on  the  day  of  the  kill* 
ing,  where  there  is  no  evidence  of  provoca- 
tion or  excuse  for  the  killing.  State  v.  Field, 
31  D.  62;  State  v.  Chandler,  62  D.  699. 

Proof,  in  case  of  homicide,  that  deceased 
was  an  escaped  convict,  offered  in  evidence 
to  show  his  bad  oharactor,  is  irrelevant 
and  inadmissible.  Duprrn  v.  State,  73  D. 
422. 

Particular  aots  of  misconduct  on  the  part 
of  the  deceased-  and  offenses  against  the 
law  oommitted  by  him,  but  not  connected 
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with  the  case,  are  inadmissible  to  prove  bad 
character,    /ft. 

A  slave  charged  with  homioide  of  his 
master  or  overseer  cannot  show,  in  defense, 
the  violent  and  cruel  character  of  the  master 
or  overseer  in  the  government  of  his  slaves, 
nor  speeifio  acts  of  severity  and  cruelty  com- 
mitted by  him.     Wesley  v.  State,  75  D.  02. 

Prior  threats  and  desperate  character  of 
deceased  are  oompetent  evidence  in  connec- 
tion with  evidence  of  his  conduet  at  the 
time  of  the  killing,  where  there  are  circum- 
stances tending  to  show  that  the  killing  was 
in  self-defense;  but  they  do  not  justify  seek- 
ing him  out  and  killing  him*  Pritckett  v. 
State,  58  D.  26a 

On  the  trial  of  an  indictment  for  murder, 
under  a  statute  dividing  murder  into  two 
degrees,  and  requiring  the  jury  to  pass  upon 
the  guilt  or  innocence  of  the  accused,  and 
also,  on  conviction,  to  find  by  the  verdict 
whether  it  be  murder  in  the  nrst  or  second 
degree,  and  to  determine  the  character,  the 
extent,  and  severity  of  the  punishment  to  be 
Inflicted. — held,  that  evidence  of  the  gen- 
eral bad  character  of  the  deceased  as  a 
turbulent,  blood-thirsty,  revengeful,  danger- 
ous man,  is  admissible  to  enable  the  jury  to 
determine  the  degree  of  the  offense,  and  the 
character  and  measure  of  the  punishment. 
Fields  v.  State,  11  E.  77  L 

47.  Character  of  accused.* —  Where 
the  fact  of  the  killing  is  proved,  it  is  inad- 
missible to  show  the  character  of  the  ac- 
cused for  peace  or  violence,  but  his  general 
character,  without  reference  to  particular 
traits,  may  be  shown;  evidence  of  good 
iheraeter  in  relation  to  the  crime  charged, 
It  seems,  is  only  admissible  in  oases  where 
the  guilt  of  the  party  accused  is  doubtful. 
Mcfiankl  v.  State,  47  D.  93.  Contra,  see 
Dupree  v.  State,  73  D.  422. 

Evidence  of  the  good  character  of  the 
prisoner  is  competent,  though  of  lees  weight 
than  in  crimes  of  inferior  grade,  and  the  de- 
fendant must  prove  a  high  character  by 
strong  evidence,  to  counterbalance  a  strong 
case  made  by  the  prosecution*  Own.  v. 
Webtter,  52  D.  711. 

Evidence  tending  to  show  that  defendant 
while  in  the  army  was  reputed  a  good  and 
valiant  soldier  is  inadmissible  on  a  trial  for 
murder.    People  v.  OarbuU,  97  D.  162. 

Evidence  of  defendants  good  character 
by  general  reputation  cannot  oe  rebutted  by 
evidence  of  particular  acts  of  misconduct  or 
crime,  and  that  by  rumors  and  reports  in 
the  country.  Every  man  is  presumed  ready 
at  all  times  to  defend  his  general  character, 
but  not  his  individual  acts.  McCarty  v. 
People,  99  D.  542. 

48.  Insanity,  t — Capacity  of  the  accused 

'Evidence  of  character  in  prosecutions  for 
homicide,  see  note.  11  R.  776. 

t  See  note  on  evidence  si  to  hereditary  insan- 
ity, *7  D.  174-179.    See  also  Iusakb   PsasoHS, 


to  distinguish  between  right  and  wrong  at  te 
the  particular  act  with  which  ha  is  charged 
is  the  teat  by  which,  in  cases  of  partial  in- 
sanity, the  jury  arc  to  ascertain  whether  or 
not  he  is  so  far  insane  as  to  be  irresponsible. 
Carter  v.  State,  62  D.  539.  &  P.,  State  v. 
Skjmey,  88  D.  70, 

The  absence  of  a  known  cause  or  apparent 
motive  for  the  oomuiission  of  a  homicide 
cannot  be  considered  evidence  to  support  the 
plea  of  insanity.    Carter  v.  State,  62  D.  539. 

Every  man  is  presumed  to  be  sane  untfl 
the  contrary  appears,    lb. 

Where  one  alleged  to  be  deaf  and  dumb 
from  his  birth  is  arraigned  for  murder,  it 
should  be  left  to  a  Jury  to  determine  whether 
ho  is  of  unsound  mind,  incapable  of  under* 
standing  the  charge  against  him,  and  the 
nature  and  purpose  of  the  trial,  and  hit 
rights  therein.  If  the  jury  find  these  issues 
in  his  favor,  ho  should  not  be  placed  upon 
his  trial    State  v.  Barrie,  78  D.  272. 

The  jury  must  have  a  reasonable  doubt 
whether  too  accused  purposely  and  ma- 
liciously committed  a  crime,  in  a  prosecution 
for  murder*  if,  upon  the  whole  evidence  iu 
the  cause,  they  have  a  reasonable  doubt 
whether  he  was  sane  when  he  committed 
the  act.    Polk  v.  Stale,  81  D.  382. 

Evidence  tending  to  show  an  hereditary 
tendenoy  to  insanity  on  the  part  of  defend- 
ant is  admissible;  and  for  this  purpose,  evi- 
dence of  mental  unsoundness  on  the  part  of 
a  brother  or  sister  of  the  defendant  is  ad- 
missible, and  may  be  considered  by  the  jury 
in  connection  with  all  the  other  evidence 
bearing  upon  the  subject.  People  v.  Oar* 
butt,  97  D.  162. 

A  person  is  not  guilty  of  any  crime  though 
he  kills  a  human  being,  if  such  killing  is  the 
offspring  or  product  of  mental  disease  in  the 
slayer,  of  such  a  nature  that  he  has  net 
the  power  to  adhere  to  the  right  nor  to  avoid 
the  wrong.  Stevem  v.  State,  99  D.  6S4;  State 
v.  Sonet,  9  R.  242. 

The  rejection  of  the  prisoner's  declarations 
made  some  time  before  the  homicide,  tend- 
ing to  show  that  he  was  laboring  under 
monomania  on  the  subject  of  his  wife's  adul- 
tery with  the  deceased,  is  not  error,  where 
the  prisoner  had  already  interposed  a  de- 
fense of  insanity,  and  was  not  restricted 
in  his  proof  of  it,  and  had  closed  his  testi- 
mony on  that  point.  State  v.  Jolm,  49  D. 
396. 

49.  Intoxication.*— Incases  of  homi- 
cide, evidence  that  aooused  was  intoxicated 
is  admissible  in  bis  behalf,  but  the  effect 
which  such  evidence  ought  to  have  upon 
the  verdict  will  depend  upon  the  other  cir- 
cumstances of  the  case.  If  the  crime  was 
committed  after  provocation,  it  may  be  con* 
sidered  in  determining  whether  it  was  done 
in  the  heat  of  passion;  and  in  other  oases, 
whether  threatening  words  used  by  the  pris» 
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oner   evidenced  a  deMhsrate    purpose, 
otherwise;   and,  generally,  to  explain 
conduct.    People  v.  Roger*  72  D.  484. 

Prisoner's  intoxication  is  not  snob  ex- 
ease  ss  will  allow  a  less  than  ordinarily  ad- 
equate provocation  to  palliate  the  offense, 
unless  it  was  so  great  as  to  render  him  un- 
able to  form  a  willful,  deliberate,  and  pre- 
meditated design  to  kill,  or  incapable  of 
judging  of  his  acts  and  their  legitimate  con- 
sequences.   Keenan  v.  Com.,  84  D.  414. 

50.  Provocation.  —  1.   When  sufficient  to 

iag  from  sufficient  provocation  is  evidence  of 
the  absence  of  malice,  and  reduces  homicide 
to  manslaughter;  but  passion  without  prov- 
ocation, or  provocation  without  passion,  is 
sot  sufficient;  but  where  there  is  both  prov- 
eeation  and  passion,  the  provocation  must 
be  sufficient    Pennsylvania  t.  Bell,  1  D.  298. 

Under  the  penal  code  of  Georgia,  where  a 
husband  is  on  trial  for  the  killing  of  one 
who  has  attempted  to  commit  a  rape  upon 
the  former's  wife,  it  is  a  question  of  fact  for 
the  jury  whether  the  circumstances  of  ag- 
gravation attending  the  killing  were  such  as 
would  justify  one  in  taking  the  life  of 
another.    Bigg*  t.  State,  76  D.  630. 

The  instrument  or  weapon  with  which  a 
homicide  was  committed  must  be  taken  into 
consideration  to  determine  on  the  sufficiency 
of  the  proTocation  to  reduce  the  killing 
from  murder  to  manslaughter.  If  it  was 
effected  with  a  deadly  weapon,  the  provoca- 
tion must  be  great  to  lower  the  grade  of 
crime  from  murder.  If  with  an  instrument 
not  likely  or  intended  to  produce  death,  a 
lass  degree  of  prorooation  will  be  sufficient. 
State  v.  SUppey,  88  D.  70. 

A  statute  provided  that  "  insulting  words 
toward  a  female  relation "  should  be  "ad- 
equate cause "  to  reduce  a  homicide  from 
murder  to  manslaughter.  Held,  that  insult- 
ing words  of  and  concerning  such  female  re- 
lation who  was  not  present  were  within  the 
protection  of  the  statute.  Hudson  v.  State, 
32  R.  593. 

2.  Effect  of  provocation,  and  when  insuf- 
ficient.— Prorooation  never  disproves  malice; 
it  only  removes  the  presumption  of  malice, 
which  the  law  raises  without  proof.  State 
v.  Johnson,  35  D.  742. 

Provocation,  as  such,  Is  not  an  extenuation 
of  the  act  of  killing,  though  the  passion  con- 
sequent upon  such  provocation  may  exten- 
uate it    A. 

Words,  however  aggravating,  are  not  con- 
sidered sufficient  provocation  to  extenuate 
the  killing  of  a  person,  so  as  to  render  it 
manslaughter.  Com.  v.  York,  43  D.  373; 
Con.  v.  Webster,  62  D.  711.  But  this  rule 
does  not  obtain  where,  because  of  such  in- 
sufficient provocation,  the  parties  became 
suddenly  heated,  and  engage  in  mortal  com- 
bat, fighting  upon  equal  terms.    State  v. 
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A  mere  civil  trespass  upon  a  man's  house, 
unaccompanied  by  such  fores  as  to  make  it  a 
breach  of  the  peace,  is  not  a  sufficient  prov- 
ocation to  reduce  the  killing  of  the  tres- 
passer to  manslaughter,  if  committed  under 
circumstances  from  which  the  law  would 
imply  malios.  Carroll  v.  State,  68  D.  282; 
State  v.  Shippey,  88  D.  70, 

Throwing  a  stick  or  olub  by  deceased  at 
defendant  without  its  bitting  him,  and  be- 
fore the  fatal  shot  was  fired,  is  not  such  prov- 
ocation as  will  reduce  a  homicide  from 
murder  to  manslaughter.  State  v.  Shippey, 
88  D.  7a 

Previous  provocation,  however  grievous, 
will  not  alleviate  a  homicide,  if  the  slayer 
had  time  for  his  sudden  heat  to  cool,  and 
apparently  acted  with  deliberation  and  fa* 
revenge.    Me  Whirt's  Cam,  46  D.  196. 

Provocation  which  precedes  the  act  of  kill* 
Log  Is  to  be  disregarded,  when  a  deliberate 
purpose  to  kill  on  the  part  of  the  prisoner  is 
ascertained,  unless  it  can  be  shown  that  this 
purpose  was  abandoned  before  the  act  was 
done.    State  v.  Johnson,  35  D.  742. 

The  killing  will  be  attributed  to  malice 
and  revenge,  rather  than  to  human  frailty, 
when,  from  any  circumstances,  it  appears 
that  the  slayer  had  reflected,  or  cooled, 
before  giving  the  fatal  injury,  or  when,  in 
legal  presumption,  there  was  time  or  oppor- 
tunity for  cooling.  McWhirfs  Case,  46  D. 
196;  State  v.  Johnson,  36  D.  742. 

In  mutual  combat  with  deadly  weapons, 
an  offer  to  strike  does  not  amount  to  legal 
provocation.    State  v.  BlUck,  86  D.  442. 

Where  revenge  is  disproportionate  to  the 
injury  received,  and  is  outrageous  and  bar- 
barous, the  injury  is  no  provocation  to  re- 
duce the  crime  committed.  State  v.  Shippey, 
88  D.  70. 

Knowledge  or  belief  of  adulterous  inter- 
course between  the  prisoner's  wife  and  the 
deceased  will  not  mitigate  a  crime  from 
murder  to  manslaughter.  To  extenuate  the 
offense,  the  husband  must  find  the  deceased 
in  the  very  act  of  adultery  with  his  wife. 
State  v.  John,  49  D.  396. 

Mere  belief  that  prisoner's  wife  Is  in  the 
very  act  of  adultery  with  the  deceased  at 
the  time  the  prisoner  breaks  into  the  de- 
ceased's house  and  kills  him  does  not  miti- 

te  the  crime  from  murder  to  manslaughter. 


n 


b. 

Homicide  is  not  justified  by  the  defend- 
ant's belief  that  the  deceased  had  adminis- 
tered drugs  to  the  defendant's  sister  in  the 
unaccomplished  endeavor  to  effect  her  se- 
duction.   People  v.  Cook,  33  R.  380. 

51.  Self -defense. — 1.  When  a  good  plea, 
generally.  —  In  order  to  justify  a  homicide 
on  the  ground  of  self-defense,  it  must  clearly 
appear  that  it  was  a  necessary  act  in  order 
to  avoid  destruction  or  some  severe  calamity. 
State  v.  Wells,  1  D.  211. 

A  person  may  repel  fores  by  fores  wham 
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he  himself  or  any  of  these  his  relations, 
husband  and  wife,  parent  and  child,  master 
and  servant,  be  forcibly  attacked  in  his  per- 
son or  property;  but  the  force  used  must 
not  exceed  the  bounds  of  mere  defense  and 
prevention.     Dukes  v.  State,  71  D.  370. 

The  principle  of  self-defense  does  not  ap- 
ply to  the  case  of  one  who  puts  himself  in  a 
state  of  armed  resistance,  and  openly  defies 
the  process  of  the  state.  State  v.  Garrett,  84 
D.  359. 

Defendant  is  Justified  in  taking  his  assail- 
ant's life  to  save  himself  from  imminent  and 
enormous  bodily  injury,  felonious  in  its 
character;  and  an  instruction  that  to  justify 
killing  another  the  defendant  must  show 
that  it  was  reasonably  necessary,  to  save  his 
own  life,  is  erroneous  in  failing  to  so  state. 
8tate  t.  Benham,  92  D.  417. 

2.  The  danger  apprehended  —  Meal  and  op- 
parent  danger. — Actual  and  positive  dan- 
ger is  not  indispensable  to  justify  self-defense, 
and  an  instruction  which  may  be  understood 
by  the  jury  as  denying  to  the  accused  on  a 
trial  for  murder  the  right  to  defend  himself, 
unless  his  danger  was  not  only  apparently 
imminent,  but  real  and  positive,  is  errone- 
ous. Campbell  v.  People,  61  D.  49.  Contra, 
Stater.  Thompson, 74 D. 342;  Wesley  r.  State, 
75  D.  62. 

Defendant  is  excusable  in  acting  accord- 
ing to  surrounding  circumstances  as  they 
appeared  to  him;  and  if,  from  those  circum- 
stances, he  believed  there  was  imminent 
danger  of  death,  or  great  bodily  harm  to 
)ijiTi>ftlf  or  any  member  of  his  family,  and 
had  tried  every  other  reasonable  means 
which  would,  under  the  circumstances, 
naturally  occur  to  a  humane  man  to  repel 
the  attack,  he  might  resort  to  such  forcible 
means,  even  with  a  dangerous  weapon,  as 
he  believed  to  be  necessary  for  protection; 
and  if  such  means  resulted  in  the  death  of 
any  of  the  supposed  assailants,  the  homicide 
is  excusable.    Patten  v.  People,  100  D.  173. 

It  is  not  enough  that  the  party  assailed 
should  believe,  but  the  circumstances  must 
be  such  that  a  jury  can  say  that  he  had  rea- 
sonable grounds  tobelieve,  himself  in  danger. 
State  v.  Thompson,  74  D.  342;  Wesley  v. 
State,  75  D.  62. 

If  one  person  kill  another  in  self-defense, 
it  must  appear  that  the  danger  was  so  urgent 
and  pressing  that,  in  order  to  save  his  own 
life,  or  to  prevent  his  receiving  great  bodily 
harm,  the  Killing  of  the  other  was  absolutely 
necessary,  and  that  the  person  killed  was 
the  assailant;  or  that  the  slayer  had  really 
and  in  good  faith  endeavored  to  decline  any 
further  struggle  before  the  mortal  blow  was 
given.    People  v.  Batehelder,  85  D.  231. 

A  person  was  not  justified  in  considering 
himself  in  danger  so  as  to  authorise  him  to 
kill  his  assailant,  where  it  appears  that  the 
parties  were  eight  or  nine  paces  apart  at  the 
time  of  the  fatal  shooting;  the  former  with 


a  loaded  double-barrel  shot-gun,  and  do- 
ceased  with  a  knife;  and  that  deceased  had 
stopped  before  defendant  shot  him.  Wise  v. 
State,  85  D.  595. 

Belief  of  necessity  to  net  in  self-defense 
will  not  warrant  a  verdict  of  acquittal  on 
the  charge  of  murder.  Such  belief  would 
perhaps  reduce  the  crime  to  manslaughter. 
State  v.  Sfuppey,  88  D.  70. 

3.  The  hostile  attitude  of  deceased.  —  To 
justify  homicide  on  ground  of  self-defense, 
the  deceased  must  indicate  by  some  act  or 
demonstration,  at  the  time  of  the  frilling  a 
present  intention  to  carry  out  a  deadly  pur- 
pose, thereby  inducing  a  reasonable  belief 
on  the  part  of  the  slayer  that  it  is  necessary 
to  deprive  him  of  life  to  save  his  own;  and 
it  is  not  sufficient  that  the  deceased  had  the 
means  at  hand  for  effecting  such  purpose, 
unless  the  evidenoe  shows  some  act  or 
demonstration  to  carry  it  oat.  Harrison  ▼. 
State,  60  D.  450. 

A  person  whose  liberty  is  threatened  has) 
no  right  to  kill  persons  threatening  such 
liberty,  unless  such  attempt,  when  lawfully 
resisted,  is  persisted  in  by  the  trespasser 
until  such  trespasser  is  about  to  commit  a 
felony,  or  do  the  person  great  bodily  harm, 
or  induces  in  the  mind  of  the  person  a 
sonable  belief  that  he  is  about  to  do 
Notes  v.  State,  62  D.  711. 

4.  The  duty  to  retreat  —  8elf-defense 
be  resorted  to  only  in  ease  of  necessity,  and 
does  not  arise  until  an  attempt  has  been 
made  to  avoid  such  necessity.  State  v. 
Shippey,  88  D.  7a 

W  here  one  is  feloniously  and  dangerously 
assailed,  ho  is  bound  to  retreat,  if  ho  can  do 
so  without  danger.  State  v.  Donnelly,  58  & 
234. 

The  principle  applicable  to  a  mutual  rem* 
counter  or  affray  with  deadly  weapons  does 
not  apply  to  a  case  in  which  the  first  escape 
from  threatened  assassination  by  a  deter* 
mined  and  persevering  enemy  probably 
would  not  secure  the  ultimate  safety  of  the 
accused.  In  such  a  case,  the  accused  is  no! 
required  to  retreat  if  he  can,  but  may  stand 
hia  ground,  and  will  be  excused  if  he  kills 
his  assailant.    Philips  v.  Com.,  87  D.  499. 

5.  Combat  provoked  by  accused*  —  The 
originator  of  a  malicious  assault,  who  con- 
tinues in  the  conflict  which  ensues,  is  not 
justified  in  taking  the  life  of  his  adversary, 
however  necessary  it  may  be  to  save  his 
own,  or  to  whatever  extremity  he  may  be 
reduced.  But  when  he  wholly  withdraw! 
from  the  conflict,  and  has  in  good  faith 
retreated  to  a  place  of  apparent  security,  he 
is  again  remitted  to  his  right  of  self-defense. 
Staffer  v.  State,  86  D.  470;  State  v.  Benhasn, 
92  D.  417. 

So  where  A  oommenoed  an  altercation, 
and   struck  B,  with  no  design  to   kill  or 

{preatly  injure  him;  B  retreated,  and  A  fol- 
owed  him,  drawing  a  pistol,  and  telling  B 
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to  do  the  lame;  B  thereupon  drew  hfo  pistol 
tad  fired  at  A,  and  retreated  to  another 
room;  A  then,  standing  still,  fired  and  killed 
BL  Held,  that  A  was  not  acting  in  legiti- 
mate self-defense.  State  v.  Sogers,  26  R. 
754. 

6.  Evidence  admissible  under  the  plea. — A 
prisoner  seeking  to  justify  a  homicide  on  the 
ground  of  self-defense  or  defense  of  property 
may  give  in  evidence  any  facts  tending  to 
•how  the  character  of  the  attack  which  he 
reiisted,  the  intention  with  which  it  was 
made,  and  that  he  had  reasonable  grounds 
to  believe  that  it  was  necessary,  as  a  meas- 
ure of  prevention,  to  go  to  the  extent  he 
did  in  resisting  it  Dukes  v.  8tate,  71  D. 
370. 

On  a  trial  for  homicide  claimed  to  have 
been  in  self-defense,  it  is  proper  to  show  the 
relative  strength  of  the  deceased  and  defend- 
ant, by  facts  as  to  sue,  muscular  develop- 
ment, activity,  apparent  health,  results  of 
teste  of  strength,  eta;  but  the  opinions  of 
non-expert  witnesses  are  not  competent. 
Stephenson  v.  State,  69  R.  216;  Com.  v.  Bar- 
nacle, 45  R.  319.  Contra,  Com.  v.  Mead, 
71  D.  741. 

62.  Defense  of  property.*—  The  right 
to  take  life  in  defense  of  person,  habitation, 
or  property  is  a  natural  right,  but  its  ex- 
ercise is  limited,  in'  law,  to  the  prevention 
of  forcible  and  atrocious  crimes,  of  which 
burglary  is  one.  State  v.  Moore*  83  D. 
159. 

The  taking  of  life,  in  prevention  of  a  crime 
consisting  of  breaking  into  and  entering  a 
•hop  in  the  night,  with  intent  to  steal, 
is  not  justified  m  the  absence  of  a  statute 
making  such  crime  burglary,  such  offense 
being  held  at- the  common  law  not  to  amount 
to  burglary;  though  by  the  law  of  Connecti- 
cut it  would  be  justified,  as  in  this  state  the 
statute  constitutes  such  offense  burglary. 

Homicide  in  defense  of  one's  property  is 
justifiable  when  necessary  to  defeat  or  pre- 
vent a  felonious  aggression  thereon.  People 
v.  Flanagan,  44  R.  52. 

An  execution  purchaser  of  goods  going  on 
the  lands  of  the  execution  debtor,  with  a 

Sistoi,  to  seise  the  goods,  the  sale  being 
legal,  or  the  goods  having  before  the  levy 
been  sold  by  the  debtor  to  a  third  person  for 
whom  he  was  holding  them,  — held,  that  the 
debtor  might  lawfully  resist  him  with  a 
deadly  weapon  if  he  had  a  reasonable  appre- 
hension of  danger  from  him.  People  v.  Dann, 
51  R.  151.  • 

53.  Declarations  of  the  accused.  — 
Defendant  cannot  prove  his  own  account  of 
the  transaction  given  even  a  short  time  after 
its  occurrence;  but  to  make  it  admissible,  it 
must  form  a  part  of  the  res  gesta,  though 
the  state  may  give  evidence  of  admissions 

*  Homicide  committed  in  defense  of  dwelling, 
tee  note,  12  R.  212-214. 
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made  by  the  defendant  at  any  time.    Daces 
v.  State,  71  D.  87a 
54.    Statements  of  deceuod.  —  Te 

impeach  dying  declarations,  the  defendant 
may  prove  contradictory  statements  by  the 
deceased.  F elder  v.  State,  69  E.  777a  if  elm 
v.  State,  53  D.  94. 

Defendant  offered  to  prove  declarations  of 
deceased,  made  a  year  prior  to  death,  that 
she  was  subject  to  fits.  He  claimed  that  she 
had  died  in  a  fit  The  court  held  the  evi- 
dence heresay,  and  not  competent.  Held, 
that  this  ruling  of  the  lower  court  was  cor* 
reck     State  v.  Dart,  76  D.  596. 

A  declaration  of  the  person  charged  to 
have  been  murdered,  made  before  leaving 
home,  that  he  intended  soon  to  leave,  ana 
never  make  himself  known  to  or  be  heard 
from  by  his  family,  is  not  admissible,  though 
the  defendant  claims  that  the  body  found 
was  not  the  body  of  that  person.  State  v. 
Vincent,  95  D.  753. 

50.  Threat!  by  deceased. •— Threats 
proved  to  have  been  made  but  a  short  time 
before  commission  of  homicide,  which  are  in- 
dicative of  an  angry  and  revengeful  spirit, 
are  admissible  in  evidence  for  the  prisoner. 
Dupree  v.  State,  73  D.  422.  But  a  threat 
made  several  weeks  before  the  act  of  killing 
does  not  mitigate  the  offense,  where  the  kill- 
ing was  not  necessary  in  self-defense.  State 
v.  8eoU,  42  D.  148. 

Evidence  that  deceased  made  threats 
against  the  accused  on  the  day  of  his  death, 
and  at  other  times  shortly  before  that  day, 
is  properly  admitted,  in  connection  with 
other  testimony,  for  the  purpose  of  showing 
that  the  accused  acted  in  necessary  self 
defense,  where  the  proof  was,  that  the 
deceased,  having  a  hatchet  in  his  hand, 
sought  the  accused  at  his  own  house,  with 
the  design  of  assaulting  or  arresting  him. 
Campbell  v.  People,  61  D.  49. 

Defendant  may  show  a  threat  by  deceased, 
made  at  a  meeting  of  the  secret  society  of 
Good  Templars,'  that  the  defendant  should 
stop  selling  liquor  or  lose  his  life,  or  he,  the 
deceased,  would  lose  his,  and  the  fact  that 
the  threat  was  made  at  a  meeting  of  a  secret 
society  rather  increases  than  weakens  its 
force.    Dukes  v.  State,  71  D.  370. 

A  homicide  is  not  excused  by  threats  of 
the  deceased  communicated  to  the  prisoner, 
but  unaccompanied  by  acts  endangering  his 
safety.     People  v.  Campbell,  43  R.  257. 

58. by  third  person.  —  On  a  trial 

for  homicide  of  a  stranger  roughly  and  sud- 
denly awakening  him,  by  one  upon  being 
awakened,  evidence  is  competent  to  show 
that  the  defendant  had  always  been  a  som- 
nambulist, had  recently  lost  much  sleep, 
and  had  recently  had  his  life  threatened  by 
another  than  the  deceased.  Fain  v.  Com.,  39 
R.213. 

*  Threats  of  deceased,  when  admissible  on  trial 
for  murder,  see  note,  61  D.  53-58. 
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67.  TTncommunicated  threats.*— Evi- 
dence of  threats  of  violence  made  by  the 
deceased  against  the  prisoner  is  not  admis- 
sible unless  the  same  were  communicated  to 
the  prisoner  previous  to  the  killing.  Car- 
roll v.  State,  58  D.  282.  Contra,  Holler  v. 
Stale,  10  R.  74. 

Uncommnnicated  threats  may  be  intro- 
duced in  evidence  to  show  the  state  of  feel- 
ing entertained  by  the  deceased  toward  the 
accused,  but  cannot  be  introduced  by  the 
defendant  as  a  justification  of  the  homicide, 
unless  ho  shows  that  such  threats  were 
brought  to  his  knowledge  prior  to  the  act. 
The  remoteness  or  nearness  of  time  as  to 
the  threats,  pointing  to  the  act  subsequently 
committed,  makes  no  difference  as  to  the 
competency  of  the  testimony.  Keener  v. 
Stale,  63  D.  269. 

On  the  trial  of  a  prisoner  for  murder,  evi- 
dence was  given  making  it  a  question  for  the 
jury  whether  the  case  was  one  of  excusable 
homicide  on  the  ground  of  self-defense;  evi- 
dence was  then  offered  of  violent  threats 
made  by  the  deceased,  but  not  communicated 
to  the  prisoner.  This  was  excluded.  Held, 
error.  The  evidence  was  admissible  to  show 
whether  deceased  did  in  fact  attempt  to  do 
the  prisoner  bodily  harm.  Stokes  v.  People, 
13  R.  492. 

To  an  indictment  for  murder  the  plea 
of  justifiable  self-defense  was  interposed. 
There  was  evidence  of  threats  by  the  de- 
ceased to  kill  the  defendant  if  he  visited  the 
house  where  the  homicide  occurred;  there 
was  also  evidence  that  the  deceased  followed 
the  defendant  to  the  house,  just  prior  to  the 
homicide.  Held,  that  evidence  of  other  like 
threats,  of  which  the  defendant  was  not  in- 
formed, was  admissible  to  corroborate  the 
evidence  of  the  communicated  threats,  and 
to  show  quo  ammo  the  deceased  followed  the 
defendant    State  v.  Turpin,  24  R.  455. 

V.   IWffTBUOriONS  TO  THE  JlTRT. 

58.  Relative  functions  of  court  and 
Jury.  —  Where  dying  declarations  are  in- 
consistent with  each  other,  it  is  for  the  jury 
to  determine  to  which  one  they  will  give 
credit,  and  it  is  error  in  such  case  for  the 
court  to  charge  that  the  contradictory  dec- 
larations neutralize  each  other.  Moor*  v. 
State,  46  D.  276. 

Whether  there  was  express  malice  on  the 
part  of  the  accused  is  a  question  of  fact  to 
be  determined  by  the  jury.  And  whether 
or  not  previous  malice  on  his  part  continued 
up  to  the  time  of  the  killing  is  not  a  fact  to 
be  proved  by  witnesses,  but  an  inference  to 
be  drawn  by  the  jury.  State  v.  HUdreth, 
51  D.  364. 

When  an  officer  is  killed  in  attempting  to 
arrest  a  person,  the  question  whether  the 
homicide  was  committed  under  the  prosecu- 

*  Uncominunicated  threats,  admissibility  of, 
see  note,  tfl  D.  5fr-et 
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tion  of  an  illegal  arrest  or  not  is  a  propes 
one  for  the  jury.    Roberta  v.  State,  55  D.  97. 

The  jury  are  the  judges  of  both  the  law 
and  the  fact,  and  no  law  which  they  are  en- 
titled to  consider  should  be  withheld  from 
them  by  the  court  in  its  charge.  Keener  v. 
State,  63  D.  269. 

The  reasonableness  of  appearances  under 
which,  a  party  claims  to  justify  taking  Ufa 
may  properly  be  left  to  a  jury,  under  tha 
instructions  of  the  court.  GoodaU  r.  State* 
80  D.  396. 

What  is  a  reasonable  or  adequate  provoca- 
tion for  such  a  state  of  mind  as  should  give 
to  a  homicide  committed  under  its  influence 
the  character  of  manslaughter  is  a  question 
of  fact  for  the  jury.  Maker  v.  People,  81  D. 
781. 

Whether  reasonable  time  had  elapsed  for 
passions  to  cool  and  reason  to  resume  ita 
control  is  a  question  of  fact  for  the  jury, 
depending  upon  all  the  circumstances  of  tha 
particular  case.     lb. 

The  legal  import  of  the  term  "malice 
aforethought  '*  is  for  the  court  to  define;  but 
the  question  whether  it  existed  or  not  in 
the  particular  instance  is  one  of  fact  for  tha 
jury.    lb. 

59.  Duty  of  the  court  as  to  instruc- 
tions. —  Upon  the  supposition  of  the  truth 
of  the  facts  as  being  agreed  or  found  by  tha 
jury,  it  is  the  province  and  the  duty  of  tha 
court  to  inform  the  jury  what  the  degree  of 
the  homicide  is.  State  v.  HUdreth,  51  D. 
364. 

If  there  is  any  evidence  upon  which  tha 
jury  might  have  mitigated  the  charge  from 
murder  to  a  lower  offense,  or  if  there  is 
any  evidence  which  would  leave  any  doubt 
whether  the  defendant  acted  with  malice  or 
had  not  been  actuated  by  principles  of  self- 
preservation,  then  the  defendant  is  entitled 
to  have  the  jury  instructed  as  to  the  differ- 
ent degrees  of  homicide,  and  what  consti- 
tutes each.    Keener  v.  State,  63  D.  269. 

It  is  error  for  judge  to  instruct  jury  gen- 
erally upon  the  law  of  homicide.  He  should 
charge  them  only  upon  contested  questions 
of  law  applicable  to  the  issue,  and  at  the 
request  of  one  of  the  parties  or  their  coun- 
sel, distinctly  specifying  in  writing  the 
point  of  law  in  regard  to  which  the  instruc- 
tion is  asked.     Williams  v.  State,  66  D.  615. 

The  court  must  specifically  charge  the 

Jury  as  to  the  degree  of  crime  committed. 
!t  is  error  to  charge  that  the  offense  is  "at 
least"  manslaughter.  State  v.  Ingold,  67  D. 
283.  - 

If  there  is  no  evidence  which  tends  to  re- 
duce the  crime  charged  to  manslaughter,  the 
court  may  instruct  the  jury  to  disregard  the 
question  of  manslaughter;  but  if  any  evi- 
dence is  given  tending,  however  slightly,  te 
reduce  the  homicide  to  manslaughter,  such 
instruction  is  erroneous.  People  v.  King,  87 
D.  95. 
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Ill  testing  instructions  given  on  a  murder 
trial,  every  deduction  which  the  jury  might 
hare  been  aathorized  to  make  from  the  evi- 
dence must  be  assumed  as  a  met  proved. 
PkiUt*  ▼.  Com.,  87  D.  490. 

Where  it  appeared  that  the  defendant  was 
a  boy  about  sixteen  yean  old;  that  the  de- 
ceased was  a  strong,  vigorous  man,  weighing 
about  170  pounds;  that  the  latter  threatened 
to  whip  the  boy,  and  advanced  upon  him  for 
the  purpose  with  an  ox-goad  in  his  hand,  — 
it  is  important  that  the  jury  should  consider 
the  relative  strength  of  defendant  and  de- 
ceased, the  sue  and  character  of  the  ox-goad, 
tad  the  manner  in  which  deceased  threat* 
•ned  to  use  it,  and  the  manner  in  which  he 
entered  upon  the  execution  of  that  threat; 
and  the  court  should  call  their  attention 
thereto  by  proper  instructions.  State  v.  Ben* 
ham,  92  D.  417. 

60.  What  instructions  are  proper. — 
Failure,  in  the  charge  to  a  jury,  to  enumer- 
ate involuntary  manslaughter  as  one  of  the 
various  species  of  homicide  is  not  error  when 
the  prisoner  is  on  trial  for  murder.  Jfe- 
Whrt's  Case,  46  D.  196;  Teal  v.  State,  68  D. 
482. 

For  the  court  to  instruct  the  jury  that  the 
prisoner  is  guilty  of  murder,  or  not  guilty  at 
all,  is  not  error,  where  the  prisoner  bases  his 
entire  defense  upon  the  proposition  that  he 
did  not  commit  the  crime  at  all,  and  intro- 
duced no  evidenoe  in  mitigation;  because  the 
court  is  not  bound  to  instruct  the  jury  upon 
an  abstract  proposition,  but  upon  the  law 
as  applicable  to  the  evidenoe  before  them. 
8tate  v.  Bath,  55  D.  420;  State  v.  Johnson,  74 
D.321. 

An  instruction  is  not  calculated  to  mis- 
lead the  jury,  and  does  not  require  them  to 
find  the  defendant  guilty  of  murder,  if  not 
of  the  first  then  of  the  second  degree,  where 
the  court  has,  with  precision  and  clearness, 
instructed  them  as  to  the  character  of  doubt 
that  should  acquit  the  defendant  altogether; 
as  to  what  would  reduce  the  homicide  from 
murder  in  the  first  to  murder  in  the  second 
degree;  and  as  to  the  elements  of  each  crime; 
and  further  charged  them  that  "if  then 
they  were  satisfied,  from  the  proof,  that  the 
accused  was  guilty  of  murder  in  the  first 
degree,  they  should  simply  say  so;  but  if 
they  believed  otherwise,  or  were  not  satis- 
fied, beyond  a  reasonable  doubt,  that  she 
was  guilty  of  murder  in  the  first  degree, 
then  they  should  find  her  guilty  of  murder 
in  the  second  degree,  and  proceed  to  assess 
the  penalty,"  eta     Monroe  v.  State,  76  D.  58. 

The  jury  may  be  properly  instructed  that 
if  they  "believed,  from  the  evidence  in  the 
case,  that  there  was  reasonable  ground  for  A. 
to  believe  his  life  in  danger,  or  that  he  was 
in  danger  of  great  bodily  harm  from  the 
deceased,  and  that  such  danger  was  immi- 
nent, and  he  did  no  believe,  and  acting  on 
such  belief  killed  the  deceased,  he  was  ex- 
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cusable;  and  that  it  was  not  necessary  that 
he  should  wait  till  an  assault  was  actually 
committed."    OoodaU  v.  State,  80  D.  396. 

The  jury  is  correctly  instructed,  on  a  trial 
for  a  murder  committed  during  a  riot  in 
which  the  prisoner  was  engaged,  that  unless 
they  are  satisfied,  beyond  a  reasonable  doubt, 
that  the  deceased  was  killed  by  means  of  a 
gun  or  other  deadly  weapon  in  the  hands  of 
the  prisoner  or  of  one  of  the  rioters  with 
whom  he  was  associated  and  acting,  he  is  en- 
titled to  an  acquittal.  Com.  v.  Campbell  89 
D.  706. 

Where  intentional  killing  with  a  deadly 
weapon  is  admitted,  an  instruction  is  proper 
which  assumes  as  true  what  defendants'  wit- 
nesses have  sworn  to,  and  states  that  such 
testimony  does  not  mitigate  the  crime  to 
manslaughter.    State  v.  EUick,  86  D.  442. 

Where  the  degree  of  the  offense  depends 
upon  whether  the  killing  was  willful,  delib- 
erate, and  premeditated,  the  jury  may  prop- 
erly be  instructed  to  consider  evidenoe  of 
intoxication,  not  upon  the  ground  that 
drunkenness  renders  a  criminal  act  lesi 
criminal,  or  can  be  considered  in  extenuation 
or  excuse,  but  to  determine  the  condition  of 
the  defendant's  mind,  as  to  whether  he  was 
capable  of  deliberation  or  premeditation  ne- 
cessary to  the  degree  of  the  crime  charged. 
People  r.  King,  87  D.  95. 

Tne  court  instructed  the  jury  in  reference 
to  the  dying  declarations  of  the  deceased} 
"If  you  receive  them  as  true,  it  will  be 
your  duty  to  find  the  defendant  guilty  of 
murder  in  the  first  degree,  because  they 
show  that  it  was  done  either  in  the  perpe- 
tration of  or  attempt  to  perpetrate  a  rob- 
bery." The  jury  then  asked  the  court:  "  If 
we  should  be  of  the  opinion  that  the  de- 
ceased was  mistaken  in  his  dying  declara- 
tions as  to  the  object  defendant  had  in 
killing  [L  e.,  for  his  money],  and  that  all 
other  parts  of  it  are  true,  could  we  bring  in 
a  verdict  of  guilty  of  murder  in  the  second 
degree,  or  otherwise?"  And  the  court,  in 
reply,  said:  "  If  you  should  believe  that  the 
deceased  was  mistaken  upon  the  points  stated 
in  your  question,  and  that  all  other  parts  of 
decedent  s  testimony  are  true,  and  are  satis- 
fied, from  the  circumstances  detailed  by  the 
testimony,  that  the  murder  was  willful,  de- 
liberate, and  committed  with  malice  afore- 
thought, the  verdict  should  be  for  murder  in 
the  first  degree.  You  can  find  a  verdict  of 
guilty  of  murder  in  the  second  degree,  if  the 
murder  was  willful,  and  with  malice  afore- 
thought, though  not  deliberate  and  premedi- 
tated, provided  you  are  not  satisfied  that  it 
was  committed  in  the  perpetration  or  at- 
tempt to  perpetrate  a  robbery.  In  inquiring 
into  what  was  said  by  the  deceased  on  the 
subject  of  defendant's  object  in  indicting  the 
wound,  you  may  inquire  whether  he  meant 
to  say  that  a  robbery  had  been  committed, 
or  whether  he  referred  to  the  intention  of 
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the  defendant  in  making  the  assault. "  Held, 
that,  taking  the  first  instruction  with  what 
was  afterwards  said  in  reference  to  dying 
declarations,  it  was  not  objectionable,  or  at 
least  not  so  much  so  as  to  alone  justify  a  re- 
Tersal  of  the  judgment.  State  v.  Johneon,  74 
D.  321. 

Instructions  in  a  prosecution  for  killing  a 
person  making  an  arrest,  —  held,  to  be  cor- 
rect   Nolee  v.  State,  62  D.  711. 

61.  What  instructions  are  improper. 
—  An  instruction  to  the  jury,  that  if  you  be- 
lieve the  prisoner  committed  the  homicide, 
and  he  was  not  so  drunk  or  insane  as  that 
his  drunkenness  or  insanity  should  exempt 
him  from  the  inference  of  malice  which  other- 
wise would  be  "implied  by  law  from  the 
character  and  circumstances  of  the  act," 
then  you  should  find  him  guilty  of  murder  in 
the  second  degree,  is  erroneous,  because  it 
is  an  instruction  upon  the  sufficiency  and 
Weight  of  evidence.  Qwatidn  v.  Com,,  33 
P.  264. 

Error  in  omitting  the  word  "premedi- 
tated "  from  an  instruction  defining  murder 
of  the  first  degree  is  not  obviated  by  the  fact 
that  the  bill  of  exception*  states  that  "  the 
distinction  between  murder  of  the  first  and 
second  degree  and  manslaughter  "  was  pointed 
out  by  the  court  in  other  instructions,  where 
the  record  does  not  show  what  those  instruc- 
tions were.    State  v.  Johnson,  74  D.  321. 

An  instruction  to  the  jury,  that  "to 
Justify  a  killing  in  self-defense,  it  was  neces- 
sary that  an  assault  should  have  been  com- 
mitted by  the  person  killed;  that  it  was  not 
enough  that  the  party  killed  had  a  pistol  in 
his  hand,  but  that  there  must  have  been  a 
presentation  of  it,  or  some  demonstration  of 
shooting";  and  that  "the  having  a  drawn 
pistol  in  his  hand,  by  deceased,  would  not 
oe  enough,  although  deceased  had  threat- 
ened to  take  the  life  of  the  prisoner,  and 
those  threats  had  been  communicated  to 
him,"  is  error.  Ooodatt  v.  State,  80  D. 
896. 

It  is  erroneous  to  charge  that  if  two  per- 
sons arm  themselves  on  account  of  their 
quarrel,  and  both  draw,  it  is  quite  imma- 
terial which  fired  first;  that  there  is  malice 
aforethought  in  each,  and  that  the  slayer  is 
guilty  of  murder;  or  that  if  one,  in  violation 
of  a  state  law  which  forbids  the  secret  carry- 
ing of  deadly  weapons,  arm  himself  with  a 
deadly  weapon,  and  in  a  fight  kill  his  adver- 
sary, it  wilt  be  murder.  The  law  does  not 
necessarily,  and  under  all  circumstances, 
attach  malice  to  the  secret  carrying  of  deadly 
weapons.     Alford  v.  State,  81  D.  209. 

A  charge  that  another  and  "defendant 
might  both  be  guilty  as  principals  in  this 
murder,"  is  a  mixed  one  of  law  and  fact,  and 
is  erroneous;  for  while  it  contains  the  proper 
instruction  that  two  persons  may  be  guilty 
as  principals  in  one  crime,  it  presents  the 
mot  that  this  is  murder,  without  informing 
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the  jury  that  they  are  the  exclusive  judges 
of  the  facts.    Hone  v.  State,  81  D.  499. 

The  judge  should  discharge  his  duty  with 
impartiality,  and  it  is  error  for  him  to  re- 
mark, on  a  trial  for  murder,  in  ruling  upon 
a  question,  that  the  deceased  "had  a  right 
to  be  mad;  he  thought  anybody  shot  had  a 
right  to  be  mad."  The  deceased  had  no  right 
to  be  mad  unless  he  had  been  wronged,  and 
whether  or  not  the  defendants  had  wronged 
him,  and  if  they  had  done  so,  to  what  extent, 
was  the  issue  on  trial  by  the  jury,  as  to  which 
they  should  receive  no  intimation  from  the 
judge  of  what  he  thought  the  verdict  should 
be.    Borne  v.  State,  92  D.  49. 

In  a  case  of  homicide,  an  instruction  is 
erroneous  which  leaves  it  for  the  jury  to 
determine  what  facts  are  essential  to  the 
conclusion  of  guilt,  and  then  to  determine 
whether  such  facts  are  established  by  the 
evidence  beyond  a  reasonable  doubt;  thus,  in 
effect,  referring  the  whole  law  and  facts  of 
the  case  to  them,  without  in  any  wise  in* 
forming  them  what  were  the  essential  facts 
necessary  to  be  made  out  before  they  could 
convict  for  any  crime.  Sparhe  v.  Oonu,  96 
D.  196. 

On  a  trial  for  manslaughter,  the  eomrt 
charged  the  jury  that  it  was  for  the  prisoner 
to  satisfy  the  jury,  "beyond  a  reasonable 
doubt,"  that  the  homicide  was  justifiable. 
Held,  to  be  error.  'People  r.  Sckryver,  1  &. 
480. 

The  judge  instructed  the  jury,  in  effect,  that 
the  law  implied  motive,  and  consequently  the 
crime  of  murder  in  the  first  degree,  from  the 
proof  of  killing  the  deceased  by  the  prisoner, 
and  that  upon  this  proof  they  should  find 
him  guilty  of  that  crime,  unless  he  had  gii 
evidence  satisfying  them  that  it  was  m 
slaughter  or  excusable  homicide.  Held, 
ror;  nor  was  the  error  cured  by  a  subsequent 
charge  that  if  the  evidence  was  doubtful,  or 
if  the  jury  entertain  reasonable  doubts,  so 
that  they  do  not  know  where  the  truth  lies, 
the  prisoner  is  entitled  to  the  benefit  of  the 
doubt    Stoke*  v.  People,  18  R.  492. 

A  charge  that,  "  wnen  an  assault  is  made, 
and  resistance  or  striking  back  is  justified, 
yet  even  here,  when  the  striking  back  or  re- 
sistance is  made  with  a  deadly  weapon,  and 
the  weapon  used  in  a  very  cruel  manner,  not 
justified  by  the  nature  and  danger  of  the  as* 
sault,  the  offense  amounts  to  murder,"  is  er- 
roneous, because  it  ignores  the  nature  of  the 
assault  resisted,  the  reasonable  probability 
of  escape  by  retreat,  the  heat  of  blood  likely 
to  be  engendered  by  an  assault,  the  question 
of  cooling  time,  and  the  inquiry  of  a  • "  formed 
design,"  without  which  there  can  be  no  mur- 
der under  the  facts  postulated  in  such  charge. 
Judge  v.  State,  29  K.  757. 

62.  What  may  be  refused.  —  An  in- 
struction in  a  capital  case  that  a  strong  mo- 
tive must  be  proved  for  the  commission  of 
the  murder  by  the  defendant*  to  justify  his 
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conviction,  if  the  evidence  is  circumstantial, 
tod  does  not  show  hit  gnilt  with  absolute 
osrtainty,  is  properly  refused,  Sumner  v. 
State,  36  D.  661. 

It  is  not  error  to  refuse  to  instruct  the  jury 
"that  if  they  believed,  from  the  evidence, 
there  was  a  reasonable  belief  in  his  [the 
prisoner's]  mind  of  some  great  personal  in- 
jury  or  bodily  harm  about  to  be  committed 
on  him  by  the  deceased,  and  that  there  was 
reasonable  ground  on  his  part  to  believe  that 
he  was  in  danger  of  great  bodily  harm  from 
the  deceased,  whether  it  actually  existed  or 
not,  the  killing,  under  the  circumstances, 
would  be  excusable";  nor  is  it  error  to  give 
the  above  instructions  with  a  qualification 
that  the  danger  must  be  imminent  or  threat- 
ening    Dirpree  v.  State,  73  D.  422. 

Where  a  homicide  was  committed  by  firing 
s  pistol,  at  night,  through  the  window  of  a 
lighted  room  in  which  four  persons  were 
sitting,  the  court  may  properly  refuse  to  in- 
struct the  jury,  on  the  request  of  the  pris- 
oner, that,  if  he  did  not  intend  to  kill  or  shoot 
at  any  of  the  inmates  of  the  room,  but  merely 
intended  to  frighten  them,  he  was  not  guilty 
of  any  higher  offense  than  manslaughter  in 
the  second  degree;  such  a  charge,  without 
qualification  or  explanation,  being  calculated 
to  mislead  the  jury,  by  withdrawing  from 
their  consideration  the  recklessuess  of  the 
set,  as  showing  a  depraved  mind  regardless 
of  human  life,  which  might  make  the  offense 
ararder  hi  the  first  degree,  under  the  statute. 
Washington  v.  State,  31  R.  28. 


See  Railroad  Companies,  V. 

HOTCHPOT. 

Doctrine  of,  as  applied  to  advancements,  see 
Advancement,  12. 

HOTJSEHOIiD  FUBNITUM. 

When  exempt  from  attachment  or  execution, 
see  Attachment,  39;  Execution,  158, 
159. 


Of  accused,  declarations  of,  as  evidence,  see 

Evidence,  164. 
Rights  of,  under  marriage  settlement,  see 
Marriage  and  Divorce,  29. 

HUSBAND  AND  WIFB. 

[Includes  the  relative  rights,  powers,  duties, 
and  liabilities  of  the  husband  ana  wife;  the  dis- 
ability of  coverture;  the  separate  estate  of  the 
wife  id  equity,  and  under  the  h  arrfed  women's 
acts;  the  tenure  of  land  by  husband  and  wife, 
and  conveyances  by,  to,  or  between  them ;  the  law 
of  community  property;  the  validity  and  effect 
of  contracts  ana  dealings  between  husband  and 
wife;  and  procedure  in  actions  and  suits  by, 
against,  or  oetween  them.  What  constitutes  a 
valid  marriage;  suits  for  breach  of  promise  to 
marry:  divorce,  and  separate  maintenance, —are 
under  Marriage  and  Divorce.] 

Aoknowledgment  of  deeds  by  wife,  see  Ac- 
RBowlsdomrkt,  IL 


Attachment  of  wife's  property,  see  Attach* 
mint,  87. 

Competency  of,  as  witnesses,  see  Witnesses, 

Declarations  of,  as  evidence,  see  Evidence, 
14a 

Domicile  of  wife,  see  Domicile,  11. 

Gifts  between,  see  Ours,  13,  14. 

Respective  liabilities  of,  under  poor-laws, 
see  Poos,  etc.,  11. 

Rights  of  surviving  spouse,  see  Ourtesti 
Dower. 

Rights  of  wife  of  bankrupt,  see  Bankruptcy, 
21. 

Voluntary  conveyances  between,  see  Fraud- 
ulent Conveyances,  7. 

L  Rights  and  Powers  of  the  Hus- 
band. 

II.  Liabilities  or  the  Husband. 

HL  Rights  and  Disabilities  of  the 
Wife. 

1.  Bights  o/  Wyfc,  Generally. 

2.  Disabilities  of  Coverture. 
IV.  Separate  Estate  or  the  Wife. 

1.  In  Equity,  Independent  qf8tatutsx 

2.  Under  Married  Women*  Acta, 
a.  Generally. 

6.  Charges   upon   the    Separate 
Estate. 
V,  Effect  of  the  Relation  on  ths 
Tenure  and  Transfer  of  Land. 
1.  Tenancy;    Succession',    Survivor- 
ship, 
%  Conveyance*  by  or  to  Husband  and 
Wife. 
VL  CoBOfUNrrr. 
VII.  Contracts  and  Dealings  between 

Husband  and  Wife. 
VUL  Actions  bt,  against,  and  between 

HU8BAND  AND  WlFE. 

L  Rights  and  Powers  of  the  Husband. 

1.  As  respects  the  custody  of  the 
wife**  person.— The  husband  may  restrain 
the  wife  of  liberty  in  case  of  gross  misbe- 
havior.   People  v.  Mercein,  38  D.  644. 

The  legal  existence  of  a  wife  is  suspended 
during  marriage,  or,  at  least,  merged  in  that 
of  her  husband,     lb. 

8.  As  respects  her  services  or  earn- 
ings. —  The  results  of  the  service  and  labor 
of  a  wife,  during  coverture,  become  the  prop- 
erty of  the  husband,  for  their  support.  Pre** 
cott  v.  Brown,  89  D.  623;  Norcross  v.  Rodger*, 
78  D.  823.  And  they  do  not  become  the 
property  of  the  wife,  even  in  equity,  without 
a  clear,  express,  irrevocable  gift,  or  some 
distinct  affirmative  act  of  the  husband  di- 
vesting himself  of  them  or  setting  them  apart 
for  her  separate  use.  Skillman  v.  Skillman, 
82  D.  279;  Kee  v.  Vaster,  40  D.  442; 
McLemort.  v.  Pinbton,  68  D.  167.  The 
wife  can  acquire  no  separate  property  in 
her  earnings,  except  by  gift  from  her  hus- 
band; even  where  she  carries  on  business  in 
her  own  name.    Belford  v.  Crane,  84  D.  166. 
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The  husband  cannot  aa  against  his  an 

give  or  agree  to  give  them  to  her.    Cramer 

r.  Beford,  90  D.  594. 

The  wife's  savings  are  her  separate  prop* 
erty  when  the  husband  acknowledges  at 
sundry  times  that  they  are  so,  and  they  keep 
separate  accounts  at  neighboring  stores,  and 
a  loan  of  the  savings  is  made  by  her,  with 
her  husband's  consent,  and  a  bond  for  the 
same  taken  in  her  name,  and  the  husband 
himself  borrows  money  from  the  wife.  Kee 
t.  Vaster,  40  D.  442. 

The  husband  cannot  recover  his  wife's 
earnings  from  one  who  has  employed  and 
paid  her,  where  the  wife  has  for  a  consider- 
able period,  voluntarily  and  without  good 
reason,  lived  apart  from  her  husband,  and 
supported  herself  without  any  assistance 
from  him,  and  where  the  husband,  prior  to 
the  payment  to  the  wife,  did  not  claim  her 
earnings.     Norcross  v.  Rodgers,  73  D.  323. 

Real  estate  purchased  with  the  wife's  earn- 
ings during  coverture  belongs  to  the  hus- 
band, and  is  subject  to  be  taken  for  his 
debts.    Cramer  v.  Reford,  90  D.  594. 

Although  the  statute  authorises  a  married 
woman  to  appropriate  her  earnings  to  her 
separate  use,  yet  in  the  absence  of  evidence 
of  an  intention  so  to  appropriate  them,  the 
husband  is  entitled  to  them*  Jttrkbeck  v. 
Acbroyd,  30  R.  304. 

Although  a  wife  is  bv  statute  entitled  to 
the  fruits  of  her  own  labor,  yet  if  she  ex- 
pends money  and  furnishes  mules  in  the  cul- 
tivation of  crops  on  land  leased  by  her 
husband,  and  mainly  worked  by  himself  and 
his  two  miuor  sons,  the  crops  belong  to  him, 
and  are  subject  to  his  debts.  Hamilton  v. 
Booth,  30  R.  500. 

8.  Marital  discipline.*— The  husband 
has  a  right  to  coerce  the  wife,  is  required 
to  govern  his  household,  and  for  that  pur- 
pose may  use  toward  his  wife  such  degree 
of  force  as  is  necessary  to  control  an  unruly 
temper  and  make  her  hehave  herself;  and 
unless  some  permanent  injury  is  inflicted,  or 
there  is  an  excess  of  violence,  or  such  degree 
of  cruelty  inflicted  as  shows  a  desire  by  the 
husband  to  gratify  his  own  bad  passions,  the 
law  will  not  invade  the  domestic  forum,  nor 
inflict  punishment  upon  him*  State  v.  Black, 
86  D.  436. 

A  husband  cannot  be  convicted  of  battery 
upon  his  wife  for  moderate  correction  in- 
flicted upon  her  without  provocation.  State 
v.  Rhodes,  98  D.  78. 

The  husband  has  no  right  to  whip  his  wife; 
but  the  family  government  will  not  be  inter- 
fered with  in  trifling  cases,     lb. 

In  determining  whether  a  husband  is  guilty 
of  battery  upon  his  wife,  the  standard  is  the 
effect  produced,  and  not  the  manner  of  pro- 
ducing it,  or  the  instrument  used,     lb. 

A  man  has  no  right  to  beat  or  strike  his 

*  Right  of  husband  to  use  force  to  restrain  or 
control  wife,  see  note,  86  D.  487-438. 


wife  even  if  she  is  drunk  or  insolent,  and  if 
he  do  so,  and  she  die  from  such  bunting,  ho 
will  be  guilty  of  manslaughter,  at  least. 
Com.  t.  McAfee,  11  R.  383. 

4.  Action  for  alienating  affections  of 
wife.* — The  husband  may  maintain  aa 
action  on  the  ease  for  enticing  away  his  wife. 
Barbm  v.  Armstead,  51  D.  404. 

An  action  for  alienating  a  wife's  affections 
may  be  maintained  without  proof  of  de- 
bauchery or  enticing  her  away.  Bmehart  v. 
Bills,  52  R.  385. 

A  request  to  deliver  up  plaintiffs  wifs, 
and  refusal  by  the  defendant,  need  not  be 
alleged  in  the  declaration  in  case  for  enticing 
away  the  wife.     QUchrist  v.  Bale,  34  D.  460. 

Where  the  husband  enters  into  a  written 
contract  with  one  who  has  enticed  away  his 
wife,  by  which  it  is  agreed  that  the  latter 
may  retain  and  support  her,  such  contract 
amounts  to  a  mere  parol  license,  which 
either  party  may  revoke  at  pleasure,  and 
whioh  is  revoked  by  a  demand  for  her 
restoration.     Barbee  v.  Armstead,  51  D.  404. 

Parents  have  a  legal  right  to  take  their 
married  daughter  in  and  to  support  her, 
where  she  has  voluntarily  separated  from 
her  husband  and  gone  to  the  home  of  her 

S treats  without  solicitation  on  their  part. 
urnett  v.  Burkhead,  76  D.  358. 

In  an  action  by  the  husband  for  damages 
for  enticing  away  his  wife,  he  may  give  in 
evidence  the  declarations  of  his  wife  made 
shortly  prior  to  the  alleged  seduction,  in 
order  to  show  the  state  of  her  feelings 
towards  him  at  that  time,  whether  the  dec- 
larations were  made  before  or  after  her 
marriage  with  the  plaintiff;  but  it  is  erro- 
neous to  admit  on  this  ground  declarations 
of  the  wife  concerning  the  words  and  acts  of 
the  defendant,  and  tending  to  prove  the 
charges  against  him,  as  such  evidence  m 
merely  hearsay.  Preston  v.  Bowers,  82  D. 
430. 

Declarations  of  a  person  not  defendant  in 
an  action  for  enticing  away  plaintiff's  wife, 
but  charged  in  the  petition  as  having  con- 
spired with  the  defendants  for  that  purpose* 
are  admissible,  in  the  first  instance,  to  show 
his  connection  with  the  conspiracy,  but  they 
are  not  evidence  against  the  defendants,  and 
the  jury  must  be  instructed  to  disregard 
them,  unless,  in  the  first  place,  the  con* 
apiracy  is  proved  to  the  satisfaction  of  the 
jury,  and  unless,  secondly,  the  declarations 
were  made  in  furtherance  of  the  common 
design,     lb. 

5.  Action  for  criminal  conversation. 
—  1.  The  rigid  oj  action.  — A  husband  may 
maintain  an  action  of  oriminal  conversation, 
although  the  intercourse  took  place  after  his 
final  separation  from  his  wife,  and  after  a 
divorce  for  his  cruelty.  MicJtael  v.  Duntk, 
43  R.  100. 

*  Wife's  remedy  for  enticement  of  husband,  see 
|  note,  M  1).  60S,  A*. 
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An  action  wOl  lie  for  criminal  conversation, 
ilthoogh  the  intercourse  was  against  the 
wife's  consent  and  caused  no  actual  loss  of 
her  service  to  the  husband.  BigaoueUe  v. 
Paul*,  45  E.  307;  Egbert  v.  Oreemoalt,  88  R. 
26a 

2.  Evidence — Proof  of  marriage. —  In  an 
action  for  criminal  conversation,  the  defend- 
ant's declaration  that  he  knew  &.  F.  was 
named  to  the  plaintiff,  and  knowing  that 
bet  debauched  her,  may  be  given  in  evidence 
to  prove  the  marriage.  Forney  v.  HaUacher, 
11  D.  690. 

An  actual  marriajge  most  be  proved.  If 
the  supposed  marriage  takes  place  in  the 
state,  proof  that  the  parties,  either  with  or 
without  ceremonies,  agreed  presently  to  take 
•eon  other  for  husband  and  wife,  and  from 
that  time  lived  together  in  that  relation, 
would  be  sufficient.  And  where  ceremonies 
of  marriage  in  a  foreign  country,  with  co- 
habitation following  it,  are  shown,  it  is  pre- 
sumptively a  valid  marriage,  and  it  is  not 
necessary  to  prove  tbe  foreign  law  of  mar- 
riage.    Hukhins  v.  KhnmeU,  18  R.  164. 

The  marriage  may  be  proved  by  witnesses 
ef  the  ceremony  or  by  the  parties.  Jacob* 
ten  v.  8iddak  53  B.  360. 

Where  the  intercourse  was  forcibly  ob- 
tained, the  plaintiff  may  show  the  effect  of 
it  upon  the  wife's  body  and  mind,  and  may 
also  show  the  terms  upon  which  he  and  the 
win  lived  together,    lb. 

3.  Defenses,  —  Defendant  may  give  in  evi- 
dence facts  showing  previous  unehaetity  in 
the  wife.  Torre  v.  Summer*,  10  D.  597.  And 
want  of  chastity  may  be  proved  bv  one  who 
has  had  criminal  intercourse  with  her,  if  the 
witness  do  not  object.    76. 

Where  connivance  is  set  up  in  bar,  it  is 
not  necessary  to  prove  that  the  husband 
connived  at  the  particular  acts  of  adultery 
charged,  or  at  any  actual  and  speeino  act  of 
adultery;  for  if  the  husband  suffers  his  wife 
to  live  as  a  prostitute,  and  criminal  inter- 
course with  a  third  person  ensues,  he  can 
have  no  action  therefor,  it  being  damnum 
afoot*  anuria.    Cook  v.  Wood,  76  D.  677. 

Defendant  cannot  prove  facts  going  to 
show  that  there  was  no  affection  existing 
between  the  plaintiff  and  his  wife  at  and 
before  the  time  of  the  alleged  seduction. 
Neither  will  evidence  be  heard  that  plaintiff^ 
in  witness's  opinion,  did  not  furnish  his  wife 
or  family  with  a  suitable  house  to  live  in. 
Dallas  t.  Seller*  79  D.  4S9. 

Defendant  may  prove,  in  mitigation  of 
damages,  the  plaintiff's  criminal  connection 
with  other  women  at  any  time  after  mar- 
riage and  before  trial.  ShaUuek  v.  Ham- 
mond, 14  R.  631. 

Evidence  is  oompetent,  in  mitigation  of 
damages,  that  the  wife  sought  and  impor- 
tuned the  defendent  or  threw  herself  in  his 
way.  In  such  action  the  jury  cannot  con- 
sider the  "  injury  to  the  happiness,  reputa- 


tion, and  honor  of  the  plaintiff's  family." 
Ferguson  v.  Smothers,  36  R.  186. 

4.  Damages.  —In  an  action  for  criminal 
conversation,  the  damages  are  in  the  discre- 
tion of  the  jury,  and  the  verdict  will  not  be 
set  aside  because  they  are  ezoessive.  Torre 
v.  Summers,  10  D.  597. 

6.  Rights  of  husband  an  respect* 
wile's  land.41  —  The  husband,  by  the  mar- 
riage, acquires  an  immediate  and  vested 
interest  in  the  wife's  realty  for  their  joint 
lives.     Van  Dmerr.  Van  Duter,  81  D.  267. 

The  wife  cannot,  in  equity,  enjoin  the  sale 
of  her  husband's  life  interest  in  her  realty, 
unless  he  has  forfeited  his  right  thereto  bv 
such  a  breach  of  the  marital  contract  as  enti- 
tles her  to  a  decree  of  separation.    lb. 

A  husband  cannot  sell  lands  devised  to  his 
wife  in  trust  so  as  to  vest  the  legal  title  in 
her.    May  v.  Fratee,  14  D.  159. 

In  the  case  of  immovables,  the  husband's 
rights  are  determined  by  the  law  of  the 
place  where  the  same  are  situated.  Knee* 
land  v.  Eneley,  33  D.  168. 

Money  received  from  the  sale  of  real  estate, 
made  by  a  husband  and  his  wife,  of  which 
he  was  seised  in  her  right,  and  other  land 
subsequently  purchased  therewith,  becomes 
the  property  of  the  husband,  free  from  any 
trust  in  favor  of  the  wife.  Benedict  v.  Mont* 
gomery,  42  D.  230. 

The  proceeds  of  a  minor  wife's  realty,  sold 
by  order  of  court,  cannot  be  paid  either  to 
the  husband  or  guardian  without  an  order 
of  the  court.    Daniel  v.  Daniel,  44  D.  244. 

A  husband  seised  of  lands  in  right  of  his 
wife  may  lease  them,  and  the  lease  will  be 
good  during  the  coverture,  and  in  some 
cases  during  his  life;  consequently  he  may 
be  compelled  to  specifically  perform  an 
agreement  to  make  a  lease  of  such  lands. 
Eaton  v.  Whitaker,  44  D.  586. 

The  possession  of  land  by  the  husband 
under  gift  to  his  wife,  whether  the  gift  be 
bv  deed  or  by  parol,  inures  to  the  benefit 
of  her  title,  and  if  continued  for  more  than 
twenty  years,  perfects  her  possessory  title 
as  against  the  donor  who  survives  her. 
Meraman  v.  Caldwell,  46  D.  537. 

Possession  taken  by  the  husband  in  right 
of  his  wife,  and  under  her  title,  has  the  same 
effect  as  if  it  had  been  her  own  separate  and 
independent  possession.     lb. 

Possession  held  by  or  derived  from  the 
husband  cannot,  by  any  act  of  his,  during 
the  life  of  his  wife,  be  made  hostile  to  her 
title,  under  which  he  acquired  it;  for  the 
law,  having  intrusted  him  with  her  rights, 
will  not  allow  him  to  defeat  them.     lb. 

A  conveyance  to  a  trustee  for  the  mutual 
support  of  husband  and  wife,  providing  that 
the  profits,  uses,  and  issues  ot  the  property 
oonveyed  be  paid  to  them  "  for  their  joint 
maintenance  during  their  natural  lives,  or 

*  Power  of  husband  to  acquire  title  to  wife's 
laud  by  Judicial  proceeding,  see  note,  94  D.  11a 
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to  the  survivor  of  them  during  the  time  of 
his  or  her  natural  life,"  does  not  exclude  the 
marital  rights  of  the  husband,  and  the  prop- 
erty may  be  sold  under  *JL  feu  against  him. 
Moss  v.  McCaU,  46  D.  272. 

A  husband  entering  upon  land  in  right  of 
his  wife  cannot  afterwards  prejudice  her 
right  by  baying  a  title  adverse  to  that  right. 
Young  v.  Adams,  58  D.  654. 

The  husband,  during  his  life,  is  entitled 
to  the  rents,  issues,  and  profits  of  his  wife's 
estate.     Bowie  v.  Stonestreet,  61  D.  318. 

The  Maryland  act  of  1841,  chapter  161, 
does  not  deprive  the  husband  of  a  life  es- 
tate in  his  wife's  lands,  but  merely  prohibits 
the  sale  of  the  property  under  judgment 
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Eroducts  of  the  wife's  farm  merely  by  the 
ibor  which  he  voluntarily  bestows  upon  it* 
where  he  is  permitted,  in  the  enjoyment  of 
the  marital  relation,  to  live  and  be  main- 
tained upon  the  farm  which  the  wife  man- 
ages for  her  own  use.  Rush  v.  Vougkt,  93 
D.  769. 

At  common  law,  the  right  of  action  for 
possession  of  the  wife's  lands  does  not  accrue) 
to  the  wife  or  her  heirs  until  after  the  death 
of  the  husband  and  the  cessation  of  his  right 
of  curtesy  initiate  or  consummate.  Dver 
r.  Wittier,  58  R.  85. 

7.  Conveyances  by  wife  before  mar- 
riage.—  A  voluntary  conveyance  of  prop- 
erty on  the   eve  of  marriage,  without  the 
during  her  lifetime,  leaving  the  judgment  I  knowledge  of  the  intended  husband,  will  be 


liens  upon  his  estate  subject  to  stay  of  exe- 
cution until  the  death  of  the  wife.  Ander- 
son v.  Tydings,  63  D.  708. 

A  resulting  trust  arises  in  favor  of  a  wife 
whose  husband  induces  her  to  allow  him  to 
sell  separate  land  of  hers,  and  to  use  the 
money  thus  derived  to  purchase  other  land 
with,  where  he  takes  the  title  in  his  own 
name.  A  court  of  equity  will  enforce  the 
trust  after  his  death,  against  his  heirs.  Such 
a  trust  is  not  within  any  of  the  provisions  of 
the  statute  of  frauds,  and  may  be  established 
by  paroL     Pritchard  v.  Wallace,  70  D.  254. 

The  husband  is  entitled  to  the  possession 
and  rents  and  profits  of  the  wife's  inheritance 
of  which  she  was  seised  at  the  time  of  mar* 
riage.  This  right  continnes  through  their 
joint  lives,  and  if  the  husband  survive  the 
wife,  he  has  a  right  by  curtesy.  The  hus- 
band may  sue  in  his  own  name  for  an  injury 


set  aside  as  a  fraud  on  the  marital  rights. 
Manes  v.  Durante  46  D.  65. 

Ratification  of  a  voluntary  conveyance  by 
an  intended  spouse  cannot  be  made  by  the 
other  party  unless  he  know  that  the  original 
transaction  was  questionable.  The  mere 
fact  that  he  hired  the  property  afterwards 
does  not  show  a  confirmation.     lb. 

8.  Lands  inherited  by  wife.  —  Prop- 
erty which  comes  to  a  wife  by  descent  doee 
not  vest  absolutely  in  the  husband.  He 
may  make  it  absolutely  his  own  by  reducing 
it  to  possession,  and  may  release  or  assign  it 
for  a  valuable  consideration  by  a  deed  to 
which  she  is  not  a  party;  but  until  he  re- 
duces it  to  possession,  or  in  some  way  bars 
her  right,  he  has  only  a  qualified  interest  in 
it,  ana  if  he  dies  first,  the  right  survives  to 
her.    Parsons  v.  Parsons,  32  D.  362. 

9.  Husband's   rights    as    respects 


to  the  profits  of  such  land,  and  his  interest  wife's  personal  property.  —  1.  General 


Is  subject  to  levy  and  sale  on  execution. 
Harrod  v.  Myers,  76  D.  409. 

The  husband,  by  improving  his  wife's  land 
without  any  agreement  with  her,  through 
trustees  or  otherwise,  that  his  labor  and 
money  expended  thereon  should  vest  in  him 
any  interest  therein,  or  entitle  him  to  any 
claim  against  or  compensation  from  her  prop- 
erty, gains  no  right  or  title  to  her  land  which 
his  creditors  can  reach  by  attachment,  or  by 
the  aid  of  a  court  of  equity.  Webster  v. 
Bildreih,  78  D.  632. 

A  married  woman  may  become  seised  of 
land  by  direct  gift  or  purchase  in  her  own 
name  and  as  her  own  property  in  Maryland, 
but  in  such  property  her  husband  retains 
his  marital  rights,  viz.,  a  life  estate,  in  right 
of  his  wife,  with  a  right  to  the  pernancy  of 
the  products  and  profits  of  the  land  during 
coverture,  and  a  right  to  the  land  by  curtesy 
in  the  event  of  his  surviving  his  wife. 
Mutual  Fire  Ins.  Co.  v.  Deale,  79  D.  673. 

The  husband  has  at  most  but  a  life  estate 
in  the  wife's  lands,  and  upon  their  sale  the 
whole  proceeds  belong  to  the  wife,  unless 
reduced  to  possession  by  her  husband.  Dick- 
inson v.  Davis,  80  D.  202. 

The  husband  does  not  acquire  title  to  the 


common-law  rule.  — Wife  had  no  separate  in* 
terest  in  chattels  at  common  law;  but  her 

Cperty,  like  her  person,  was  under  her  hue* 
d's  control.    Carroll  v.  Lee,  22  D.  350. 

An  interest  in  chattels  vested  in  a  wife 
before  or  during  coverture  belongs  to  the 
husband,  if  he  survives,  and  passes  to  his 
administrator,  notwithstanding  a  particular 
estate  therein  undetermined  which  prevent* 
his  acquiring  possession  in  her  lifetime. 
Ewing  v.  Handley,  14  D.  14a 

By  marriage,  a  wife's  interest  as  tenant  ia 
common  of  personalty  passes  to  her  husband 
and  constitutes  him  a  tenant  in  common  ia 
her  stead.     Hyde  v.  Stone,  18  D.  501. 

A  chattel  in  the  possession  of  the  trustee 
of  a  woman  is  not  a  chose  in  action,  but  a 
chose  in  possession,  and  on  her  marriage  will 
pass  to  her  husband.  Miller  v.  Bingham,  36 
D.  58.     S.  P.,  Daniel  v.  Daniel,  44  D.  244. 

A  bequest  of  the  proceeds  of  the  sale  of 
land  to  a  married  woman  inures  to  the  bene- 
fit of  her  husband.  Proctor  v.  Ferebee,  36 
D.  34. 

The  husband  may  take,  as  money,  a  legacy 
to  the  wife  invested  in  land  by  her  guardian 
before  her  marriage,  and  may  make  it  his 
own  by  reduction    to   possession,  or  some 
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•Quivalent  act.  Kaufman  v.  Crauf/ord,  42 
D.  323. 

Where  the  wife  hue  a  separate  estate  in 
slaves,  her  husband's  possession  is  in  law  her 
possession,  if  the  husband  and  wife  are  liv- 
ing together.     Lee  v.  Mathews,  44  D.  498. 

Money  received  by  the  wife  in  presence  of 
her  husband,  with  his  eonsent  and  subse- 
quent approval,  and  which  becomes  subject 
to  his  disposal,  is,  in  legal  effect,  received 
by  him.     Northrop  v.  Graves,  50  D.  264 

A  legacy  to  the  wife  who  dies  before  the 
husband  reduces  it  to  possession  vests  in  the 
hatband,  and  if  he  dies  without  administer- 
ing on  the  wife's  estate,  her  administrator 
holds  it  in  trust  for  the  husband's,  and  not  the 
wife's,  next  of  kin.  Bryony.  Rooks,  111).  194, 

The  husband  has  a  life  estate  in  slaves 
•wned  by  his  wife  at  her  death,  and  upon  hie 
death  the  slaves  go  to  the  heir  at  law  of  the 
wife.     Townts  v.  Dmrbin,  77  D.  176. 

Upon  marriage,  the  marital  rights  of  the 
husband  attach  to  a  slave  owned  by  the  wife 
prior  to  marriage,  and  upon  an  exchange  of 
slaves  by  her  during  the  coverture,  in  the 
pretence  and  with  the  approbation  of  the  hus- 
band, hie  marital  righto  attach  to  the  slave 
received  in  exchange.  Bragg  v.  Massie,  79 
D.  82. 

The  wife's  possession  of  personalty,  at 
common  law,  u  the  possession  of  the  hus- 
band, and  cannot  become  antagonistic  to  his 
rights.  This  ia  so,  although  it  be  shown 
that  the  husband  abandoned  the  wife  when 
her  possession  began,  and  lived  in  adultery 
with  another  woman,  and  never  asserted 
any  claim  to  the  property,  and  that  she  held 
sad  claimed  it  as  her  own  individual  prop* 
arty  for  a  continuous  period  of  more  than 
twenty  years.    BeU  v.  Bell,  79  D.  73. 

2.  Law  of  place.—  The  husband's  right 
to  the  wife's  movables  is  determined  as  fol- 
lows: 1.  If  there  bono  determinate  domi- 
cile of  either  husband  or  wife  at  the  time 
of  marriage,  by  the  lex  lad  contractus.  2.  If 
the  husband  and  wife  have  different  domi- 
ciles, the  law  of  that  of  the  husband  is  to 
prevail,  because  the  wife  is  presumed  to  fol- 
low the  domicile  of  the  husband.  3.  If  the 
parties,  at  the  time  of  the  oontract,  had  ref- 
erence to  another  state  than  the  one  where 
it  was  made,  ae  the  place  where  they  in- 
tended to  live,  by  the  law  of  the  place  of 
intended  residence.  4.  If  there  has  been  a 
change  of  domicile  after  the  marriage,  the 
law  of  the  new  domicile  governs  as  to  all 
property  acquired  after  won  change.  Knee 
land  v.  Entity,  33  D.  168. 

3.  Limits  of  the  husband's  rights.  —  A  hue* 
baud  dying  in  the  lifetime  of  his  wife  has  no 
right  to  dispose  of  slaves  by  will,  to  which 
she  is  entitled  in  remainder  or  reversion,  the 
particular  estate  not  having  expired;  though 
he  may,  in  his  lifetime,  sea  his  and  her  in- 
terest in  them  for  a  valuable  consideration. 
Upekemv.  (/pshaw,  3  D.  632. 
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Personal  property  of  the  wife  which  comes 
to  her  after  marriage  does  not  become,  faso 
facto,  the  property  of  the  husband;  it  be- 
comes his  only  when  it  has  been  actually  re* 
dueed  to  possession  by  him,  by  such  acts  as 
evince  an  intention  to  divest  his  wife's  right 
or  title,  and  make  it  absolutely  his  own. 
8tandeford  v.  Deed,  83  D.  351. 

The  wife's  interest  in  personal  property 
never  reduced  to  possession  bv  husband  can- 
not be  sold  by  him  so  as  to  bind  her,  even 
though  she  sign  and  acknowledge  the  instru- 
ment purporting  to  convey  tnat  interest, 
with  all  the  solemnities  required  by  law  for 
the  conveyance  of  her  real  estate.  oYoff  v. 
Uix,  62  D.  458. 

The  husband's  marital  rights  cannot  at* 
tach  to  slaves  belonging  to  an  estate  of  which 
hie  wife  is  a  distributee,  until  division  of  the 
slaves.    Harris  v.  Taylor,  67  D.  676. 

The  husband's  creditors  cannot  lay  hold  of 
the  wife's  slaves  for  satisfaction  of  their 
debts  until  the  husband's  marital  right  is 
complete  by  a  reduction  of  the  slaves  into 
possession,  or  what  ia  equivalent   thereto. 

By  the  law  of  New  Hampshire,  if  the  wife 
upon  marriage  remains  in  possession  and 
control  of  her  personal  property,  without 
anything  done  by  the  husband  to  reduoe  it 
to  hie  possession,  she  may  sell  it,  taking  a 
note  therefor  payable  to  herself  or  order, 
and  in  an  action  on  the  note  by  the  husband, 
he  is  estopped  to  deny  that  the  wife  had  an* 
thority  to  sell  the  property  and  take  the 
note.  In  suoh  oase>  the  wife  has  also  im- 
plied authority  to  indorse  the  note,  and  the 
indorsement  will  be  good  until  the  authority 
implied  in  the  transaction  is  revoked.  George 
v.  Cutting,  88  D.  195. 

4.  G\fU  to  w^tfrte  from  hwsbanoVs  control 
—  A  clear  intention  of  the  donor  of  prop- 
erty to  a  wife  that  it  is  for  her  separate  use 
must  appear,  to  exclude  her  husband's 
rights.    CarroU  v.  Lee,  22  D.  350. 

Technical  words  are  unnecessary  to  create 
a  separate  use,  but  the  donor  must  use 
adequate  language  to  manifest  a  decided  in- 
tention to  give  a  separate  interest,  lb.; 
Barnes  v.  Simms,  49  D.  435. 

Gift  of  plate  to  a  married  woman  by  her 
brother,  unexplained  as  to  intention,  oonfers 
no  separate  interest,  and  the  thing  so  given 
becomes  immediately  the  husband's  prop- 
erty.   CarroU  v.  Lee,  22  D.  350. 

Bequest  of  such  plate  by  the  husband 
must  prevail  over  a  subsequent  bequest  by 
the  surviving  wife.    lb. 

Personal  property  settled  to  the  separate 
use  of  a  married  woman  ia  free  from  any 
right  or  control  of  her  then  husband;  but  if 
he  dies,  and  she  subsequently  marries,  the 
estate  therein  vests  in  suoh  second  husband 
upon  his  reducing  them  to  possession.  Miller 
v.  Bingliam,  36  D.  58. 

Personal  property  secured  to  the  sole  and 


1768  HUSBAND  AND  WIFE,  L 

For  Index  to  Note*  la  American  Decision* 


use  of  a  married  woman,  upon  her 
dying  intestate  goes  to  her  administrator, 
and  not  to  her  husband.  Baldwin  ▼.  Carter, 
42  D.  736. 

A  deed  of  slaves  in  trust  to  A  for  life,  and 
after  her  death  to  B»  and  the  heirs  of  her 
body  forever,  but  should  B  die  without  heir 
or  heirs  of  her  body,  then  to  C,  with  a  fur- 
ther limitation  over,  does  not  ereate  a  sepa- 
rate estate  in  B,  and  upon  her  marriage  the 
marital  rights  of  her  husband  attach  to  such 
interest  as  she  took  under  the  deed,  and  such 
interest  should  be  disposed  of,  as  was  the 
other  personal  estate  of  the  husband  after 
his  death.     While  v.  White,  80  D.  706. 

10.  Husband's  rights  as  respects 
wife's  ohoses  in  action.  *—  1.  Necessity  and 
sufficiency  of  reduction  to  possession.  —At  com- 
mon law,  personal  property  of  the  wife  vests 
in  the  husband,  but  her  choses  in  action  do 
not  become  absolutely  his  until  reduced  to 
possession.  Slocomb  v.  Breedlove,  28  D.  185; 
Hereon  v.  Smith,  76  D.  486;  Saltee  v.  Arnold, 
82  D.  144. 

Husband  is  entitled  to  his  wife's  choses  in 
action  upon  reducing  them  to  possession, 
whether  the  same  belonged  to  the  wife  at 
the  time  of  marriage,  or  accrued  to  her  dur- 
ing coverture.  Leakey  v.  Maupin,  47  D.  120; 
Burleigh  v.  Coffin,  58  D.  236. 

Choses  in  action  of  the  wife,  not  redueed 
to  possession  by  the  husband,  vest  in  her 
personal  representatives,  upon  the  death  of 
the  wife,  aud  not  in  her  husband.  Leakey 
v.  Maupin,  47  D<  12a 

A  distributive  share  of  a  wife  in  her 
father's  estate  is  a  ehose  in  action  to  which 
she  is  entitled,  unaffected  by  the  debts  of 
her  husband,  unless  prior  to  his  death  he  has 
reduced  the  same  to  his  possession.  Flory 
t.  Becker,  45  D.  610;  Arrington  v.  Screws,  49 
D.  408. 

A  note  made  payable  to  a  feme  covert  is 
the  husband's  absolute  property.  8tevens  v. 
Beats,  57  D.  108. 

Damages  recovered  in  an  aotion  by  hus- 
band and  wife  for  personal  injuries  to  the 
wife  are  the  property  of  the  husband,  and  not 
of  the  wife.    Shaddock  v.  Clifton,  94  D.  58a 

Reduction  into  possession  of  the  wife's 
ohoses  in  action  by  the  husband  is  but  evi- 
dence of  a  conversion  to  his  use,  and  not  in 
itself  a  conversion,  and  therefore  may  be  so 
qualified  that  the  property  in  the  proceeds 
remains  in  the  wife.  ICstate  of  Hinds,  34  D. 
642. 

The  husband  cannot  convert  his  wife's 
choses  in  aotion  to  his  own  possession  with- 
out doing  some  positive  act  towards  that 
end.    Barber  v.  Slade,  73  D.  299. 

•  Husband's  interest  in  wife's  chattels  and 
ehoses  in  action,  see  note,  29  D.  47, 48. 

Choses  in  action  taken  in  name  of  wife,  see 
Bote,  46  D.  47-6L 

Reducing  of  wife's  choses  in  action  to  posses 
ston,  and  rights  of  husband  and  his  creditors,  see 
aote,S7D.*J7-KL 


Where  the  makers  of  a  promissory  note, 
given  for  the  purchase  of  the  wife  s  real 
estate,  and  made  pavable  to  her  or  bearer, 
deliver  it  to  the  husband,  who  immediately 
turns  it  over  to  the  wife,  she  afterwards  re- 
taining the  same  in  her  possession,  the  note 
is  not  converted  by  the  husband,  and  the 
wife's  property  therein  is  not  divested.    IK 

Recovery  of  judgment  in  the  husband's 
name  on  the  wife's  property  is  only  prima 
fade  evidence  of  an  intention  to  appropri- 
ate the  same  to  his  own  use.  Pierson  v. 
Smith,  75  D.  486. 

A  husband  and  his  wife  lived  in  Mary- 
land. The  wife  owned  stock  in  a  Virginia 
bank.  The  husband  was  a  cashier,  stock- 
holder, and  manager  of  two  Maryland 
banks,  with  which  the  Virginia  bank  kept 
aooounts  in  hie  name  as  cashier.  Dividends 
declared  by  the  Virginia  bank  on  the  wife's 
stock  were  paid  to  .the  Maryland  banks,  or 
credited  in  such  accounts,  and  allowed  on 
settlement.  The  common-law  rule  as  to 
the  relation  of  husband  and  wife  prevails  in 
Virginia.  Held,  that  a  finding  of  payment 
of  the  dividends  to  the  husband  was  war- 
ranted, and  that  such  payment  discharged 
the  defendant  from  liability  to  the  wife  or 
her  assignee.  *  Oraham  v.  First  NaU  Bank, 
38  R.  628. 

2.  Assignments  and  transfers  by  ike  hus- 
band. —  The  husband  cannot  make  an  agree* 
ment  affecting  the  wife's  rights  without  her 
consent,  and  such  an  agreement,  she  not 
being  a  party,  will  not  be  enforced  in  equity. 
Squire  v.  Harder,  19  D.  446. 

Where  a  father  conveys  land  to  his  son, 
on  his  covenanting  to  pay  an  annuity  to  his 
mother  during  her  widowhood,  she  may 
maintain  an  aotion  on  the  covenant  so  made; 
and  a  release  of  the  covenant  by  the  bus- 
band  in  his  lifetime  is  fraudulent  and  void 
as  regards  her.  8hepardY.8kepara\  11 D.  996. 

An  assignment  of  the  wife  s  ehoses  in  ac- 
tion made  by  the  husband  is  effectual,  if,  at 
the  time  of  the  assignment^  or  afterwards 
during  his  lifetime,  he  is  in  condition  to 
reduce  such  choses  into  his  possession.  If, 
however,  he  dies  before  the  event  happens 
on  which  he  is  entitled  to  reduce  the  choses 
into  possession,  his  assignment  is  inopera- 
tive. Browning  v.  Headley,  40  D.  755; 
Needles  v.  Needles,  70  D.  85. 

The  wife's  right  to  a  legacy  may  be  as- 
signed by  her  husband.  Browning  t.  Head' 
ley,  40  D.  755. 

A  valuable  consideration  is  essential  to  an 
assignment  by  the  husband  of  the  wife's 
choses  in  action,  to  deprive  the  wife  of  her 
right  of  survivorship,     lb. 

11.  Bight  to  administer  on  wife's 
estate.  —  The  husband  has  no  right  to  ad- 
minister upon  his  wife's  property  when  he 
has  relinquished  his  right  to  her  property 
previously  to  marriage.  Okarim  v.  (mm  its* 
56  D.  155. 
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A  statute  for  better  securing  the  property 
ef  married  women  does  not  take  away  the 
hatband's  right  to  administer  upon  and  to 
take  as  his  own  the  personal  property  of  his 
deceased  wife,  where  she  oies  intestate, 
/season  ▼.  Gumma*,  84  D.  142. 

IX    LUMLira  OF  THE  HUSBATO. 


19.  Generally.—  An  action  lies  against 
a  husband  to  recover  for  services  as  attor- 
ney for  the  wife,  in  proceedings  prosecuted 
unsuccessfully  by  the  husband  against  her 
to  find  sureties  to  keep  the  peace.  Warner 
v.  Beiden,  9  R.  515. 

A  husband  is  liable  for  attorney's  services 
fa  the  successful  defense  of  his  wife  against 
his  complaint  that  she  is  a  common  drunk- 
ard; but  not  for  such  services  on  her  com- 
plaint against  him  for  assault  and  battery, 
it  being  the  statutory  duty  of  the  magistrate 
to  represent  her  interests.  Conant  v.  Burn- 
aem.43R.532. 

A  husband  is  not  indictable  for  slandering 
his  wife.     State  v.  Eden*,  59  R.  294. 

A  husband  and  his  adult  son  went  to- 
gether to  an  undertaker,  and  together  or- 
dered a  coffin  and  carriages  for  the  funeral 
of  the  wife  and  mother.  Nothing  was  said 
as  to  who  was  to  be  charged.  Held,  that 
the  husband  was  liable.  Sear*  v.  Giddey,  32 
R.  188.     &  P.,  8rnyUy  v.  Reese,  25  R.  598. 

A  husband  is  not  liable  for  the  support  of 
Us  wife's  child  by  a  former  husband.  Gay 
v.  Bottom,  21  D.  158. 

18.  On  contracts  made  bv  wife.  — 
The  wife  has  no  power  to  bind  the  husband 
by  her  contracts,  except  by  virtue  of  an  ex- 
press or  implied  authority  derived  from  him, 
as  his  agent.    Benjamin  v.  Benjamin,  39  D. 

The  husband  must  dissent  from  the  wife's 
contract,  if  known  to  him,  in  order  to  avoid 
responsibility  for  it.    Maddnley  v.  McGregor, 

The  husband  is  not  liable  on  accommoda- 
tion notes  signed  by  the  wife  in  his  name, 
though  in  his  usual  business  she  was  his 
general  agent,  and  was,  with  his  knowledge 
and  consent,  accustomed  to  sign  his  name  to 
notes  and  checks  made  in  the  course  of  such 
business.     Ouiiek  v.  Qrover,  97  D.  728. 

A  wife's  authority  in  business  matters  is 
special  and  limited,  and  when  she  exceeds 
that  authority  her  husband  is  not  bound. 
Goodrich  ▼.  Traey,  5  R.  281. 

14.  On  purchases  made  by  wife 

The  husband,  by  not  returning  goods  or- 
dered by  the  wife,  may  adopt  her  purchase 
ef  them,  even  when  living  separate  from  her. 
Mackmlejf  v.  McGregor,  31  D.  522;  Oilman  v. 
Andnu,  67  D.  713. 

Credit  being  given  to  the  wife  alone,  the 
ausband  is  not  liable.  MacJdnlew  v.  McGregor, 
81  D.  522. 

A  married  woman,  engaged  in  business  on 
account,  purchased  goods  on  credit, 
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to  be  used  in  that  business,  the  husband 
having  no  connection  with  the  business,  nor 
in  any  way  participating  in  the  profits  there- 
from. In  an  action  against  the  husband  for 
the  value  of  the  goods,  —held,  that  in  the 
absence  of  proof  that  the  husband  had  as- 
sented to  his  wife's  conducting  the  business, 
he  was  not  liable  for  the  debt.  Tutiie  v.  Howj, 
2R481. 

15.  Debts  of  wife),  contracted  before 
marriage.  •  —  A  husband  is  liable  for  debts 
of  the  wife,  contracted  before  marriage,  not- 
withstanding the  fact  that  the  marriage  took 
place  after  the  passage  of  an  act  to  protect 
the  separate  property  of  married  women. 
Connor  v.  Berry,  95  D.  417. 

An  infant  husband  is  liable  for  the  ante- 
nuptial debts  of  his  wife.  BuUer  v.  BrecJt, 
39  D.  768. 

An  infant  cannot  revoke  a  transfer  of 
goods,  accompanied  by  delivery,  in  payment 
of  his  wife's  antenuptial  debts,  nor  orders 
drawn  by  him  for  the  same  purpose  on  par- 
ties indebted  to  her  and  accepted,  though 
not  paid  by  them,  so  as  to  vest  the  property 
in  such  poods  and  debts  in  his  assignee  un- 
der the  insolvent  act.     lb. 

If  the  wife  dum  sola  was  liable  for  a  debt, 
the  husband  will  be  equally  liable  for  it, 
whether  he  be  an  infant  or  an  adult;  and  if 
the  account  is  for  necessaries  furnished  to 
her  while  an  infant,  she  is  clearly  liable. 
Cole  v.  8eeley,  60  D.  258. 

The  bankruptcy  of  the  husband  will  not 
discharge  the  wife's  debts,  contracted  before 
marriage,  if  she  had  then,  and  has  still,  es- 
tate unaffected  by  the  bankruptcy.  Dichon 
v.  Miller,  49  D.  71. 

The  separate  property  of  the  wife  is  liable 
for  her  debts  contracted  before  coverture. 
Callahan*.  Paiteroon,  51  D.  712. 

A  naked  verbal  promise  of  the  husband, 
prior  to  marriage,  to  pay  an  antenuptial  debt 
of  the  wife,  is  a  collateral  undertaking,  and 
is  invalid  under  the  statute  of  frauds;  and  it 
seems  the  same  is  true  if  the  promise  is  made 
during  coverture.  Cole  v.  Shurilef,  98  D. 
587. 

The  husband's  liability  for  antenuptial 
debts  of  the  wife  terminates  on  her  death,  un- 
less enforced  during  coverture  by  the  recov- 
ery of  a  judgment.     lb. 

The  husband's  promise  during  coverture 
to  pay  an  antenuptial  debt  of  the  wife,  in 
consideration  of  his  existing  liability,  creates 
no  new  legal  liability,  but  leaves  the  debt 
and  the  parties  as  they  were  before.     lb. 

C.  married  M.,  a  female  guardian,  who 
continued  to  exercise  her  guardianship  after 
the  marriage.  Subsequently  she  obtained  a 
divorce  a  vinculo.  Held,  that  he  was  not  re- 
lieved by  the  divorce  from  liability  for  her 

*  Antenuptial  debts  of  married  woman,  re* p ent- 
ire liability  of  husband  aud  wife  for,  tee  note, 
60  D.  2M-264. 

Agreement  of  wife  to  pay  antenuptial  obliga- 
tions, sse  note,  4S  &.  78S,  78a. 
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debts  under  the  guardianship,  contracted  be* 
fore  and  during  coverture.  Alien  v.  McCul- 
kmgh,  5  R.  27. 

A  widow  hired  a  house,  and  afterward,  dur- 
ing the  term,  remarried,  continuing  in  the 
house,  and  receiving  visits  there  from  her 
husband,  who,  however,  lived  elsewhere. 
Held,  that  the  husband  was  not  liable  for 
use  and  occupation.  Biery  v.  Ziegler,  39  R. 
756. 

16.  Debts  of  wife  contracted  after 
marriage.  — The  husband  is  liable  only  for 
the  wife  s  necessaries,  in  the  absence  of  an 
express  or  implied  promise  on  his  part  to  pay 
her  debts.   Johnson  v.  Williams,  54  D.  401. 

The  husband  ratifies  the  act  of  the  wife  in 
borrowing  money  to  purchase  a  lot  of  ground 
by  using  and  occupying  the  ground,  and  by 
selling  a  portion  of  it,  and  applying  the  pro- 
ceeds to  his  own  use;  and  he  is  responsible 
for  the  repayment  of  the  money  so  borrowed. 
AUhof  v.  Conhehn,  99  D.  363. 

17.  Inability  for  necessaries  tar- 
nished to  wife  daring;  cohabitation.* 
—The  husband  is  legally  bound  for  neces- 
saries supplied  to  the  wife  so  long  as  she 
does  not  violate  her  duty  as  a  wife.  Monti* 
mm  v.  Hok\  80  D.  12a 

If  the  husband  does  not  himself  provide 
for  the  wife's  support,  he  is  legally  liable  for 
neoessaries  furnished  her,  even  though 
against  his  orders.    lb. 

Legal  expenses  are  deemed  neoessaries, 
where  the  conduct  of  the  husband  has  ren- 
dered them  necessary  for  the  personal  pro- 
tection and  safoty  of  the  wife.     76. 

The  wife's  authority  to  bind  her  husband 
for  neoessaries  is  implied,  because  of  the 
marital  relation,  and  depends  upon  the 
necessity  of  the  expenditures  for  her  sup- 
port or  protection  as  wife.    lb. 

The  overseers  of  the  poor  of  a  town  may 
maintain  an  action  against  a  husband  for 
neoessaries  furnished  to  his  wife,  though 
they  may  also  have  a  remedy  against  toe 
town  wherein  he  is  legally  settled.  Hanover 
v.  Turner,  7  D.  203. 

The  wife  is  not  liable  for  support  furnished 
to  her,  either  upon  an  express  or  implied 
promise,  and  no  action  lies  against  her  ad- 
ministrator therefor,  though  he  have  assets. 
8haw  v.  Thompson,  26  D.  655. 

That  her  husband  was  living  apart  from 
her  in  an  almshouse,  without  any  agreement 
for  separation,  and  was  non  compos  mentis  at 
the  time,  does  not  render  the  wife  liable  for 
such  support.    lb. 

The  husband  is  not  liable  for  money  lent 
to  his  wife,  although  she  may  have  used  the 
same  in  procuring  neoessaries.  Walker  v. 
8hnpson,  42  D.  216. 

Where  money  lent  to  a  wife  has  been  ap- 
plied by  her  to  the  payment  of  neoessaries, 
equity  will  subrogate  the  party  so  advan- 

•  What  si*  naossssrtoi  for  which  the  husband 
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cing  the  money  to  all  the  rights  of  the  party 
who  supplied  the  neoessaries.     lb. 

The  husband  is  not  liable  for  the  wife's 
necessaries  furnished  on  her  credit,  and  not 
on  that  of  her  husband,  even  if  she  is  living 
with  him,  much  less  if  she  is  living  apart. 
Mitchell  v.  Treanor,  56  D.  421. 

Whether  the  wife's  neoessaries  were  sop* 
plied  on  her  credit  or  that  of  her  husband 
is  a  question  for  the  Jury.    76. 

A  church  pew  is  not  inoluded  in  the  list  of 
articles  known  as  necessaries  for  which  the 
husband  is  liable.  SL  John's  Parish  v.  2foo*> 
son,  16  R.  17. 

18.  after  separation.*— 1.    Oem. 

eral  rule.  — A  wife  wrongully  turned  oat  of 
doors  by  her  husband  has  implied  authority 
to  charge  him  for  necessaries.  But  the  hus- 
band will  not  be  liable  unless  the  wife's  sep- 
aration was  justifiable.  Billing  v.  Pilchsr. 
46  D.  523. 

^  The  implied  authority  of  a  wife  known  te 
live  separate  from  her  husband,  to  bind  hiss 
for  necessaries  supplied  to  her,  depends 
wholly  upon  his  legal  obligation  to  provide 
for  her,  and  is  unaffected  by  the  ignorance 
or  knowledge  of  the  creditor  as  to  the  facts 
upon  which  such  liability  depends.  OiU  ▼• 
Read,  73  D.  73;  Gartwriahi  v.  Bale,  79  D. 
759. 

The  onus  to  show  the  husband's  liability 
for  neoessaries  supplied  to  wife  living  apart 
from  him  rests  on  the  party  supplying  them. 
Mitchell  v.  Treanor,  66  D.  421. 

A  husband  is  liable  for  necessaries  supplied 
to  a  wife  constrained  to  live  epart  from  hiss 
by  his  mistreatment  of  her.    lb. 

He  is  not  relieved  of  such  liability  by  a 
subsequent  provision  made  for  her  by  a  de- 
cree for  past  alimony,  where  the  neoessaries 
were  previously  furnished,    lb. 

A  wife  living  separate  from  the  husband 
has  no  authority  to  borrow  money  at  his 
charge;  but  if  the  lender  lays  out  the  money, 
or  sees  it  laid  out,  for  neoessaries,  he  nay 
charge  them  as  provided  by  himself.  Om 
v.  Bead,  73  D.  73. 

A  husband  sued  for  neoessaries  furnished 
the  wife,  whom  he  has  expelled  from  his 
home,  is  estopped  from  setting  up  in  defense 
her  subsequent  marriage  and  conviction  of 
bigamy  therefor,  if  he  intentionally  misled 
her  into  a  belief  of  his  death  and  at  her 
right  to  marry  again.  Qartwrigkt  v.  Ben% 
79  D.  759. 

The  husband  is  liable  for  reasonable  ex- 
penses of  the  wife's  funeral,  without  notice 
of  her  death,  if  he,  by  his  cruelty,  compels 
her  to  leave  him,  and  makes  no  provision  for 
her  afterwards,  and  she  dies  while  so  apart. 
Cunningham  v.  Beardon,  96  D.  670. 

2.  When  not  liable.  —The  husband  is  not 
liable  for  the  debts  of  the  wife,  contracted 
even  for  necessaries,  after  she  has  obtained 

•  liability  for  necessaries  wham  the  parties 
live  apart,  see  note,  10  D.  444, 466. 
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a  decree  against  him  for  alimony.  Bennett  v. 
VFaUon,  22  D.  440;  Hare  v.  Gibson,  30  R.  068. 

Persons  dealing  with  the  wife,  under  these 
circumstances,  do  so  at  their  own  peril,  and 
are  chargeable  with  knowledge  of  the  allot- 
ment ana  payment  of  the  alimony.  Hare 
v.  QSbson,  30  k  668. 

The  adequacy  of  the  alimony  decree  in 
inch  case  cannot  be' collaterally  drawn  in 
question,  especially  by  a  stranger  to  the 
•ait    To. 

Adultery  of  the  wife  relieves  the  husband 
from  the  obligation  to  provide  her  with  neces- 
saries, whether  such  adultery  is  committed 
before  or  after  her  separation  from  her  hus- 
band, and  whether  the  person  supplying  her 
with  necessaries  knew  of  the  adultery  or  not. 
GUI  v.  Bead,  73  D.  73. 

A  decree  dismissing  the  husband's  petition 
for  divorce  for  adultery  is  not  evidence/in 
an  action  against  him  for  necessaries  fur- 
nished to  hie  wife  during  their  separation,  to 
prove  that  she  did  not  commit  adultery 
prior  to  the  petition  for  divorce  or  during  its 
pendency.  And  he  is  not  estopped  by  such 
decree  from  offering  in  defense  m  such  action 
proof  of  the  adultery  of  his  wife  prior  to  the 
accruing  of  the  plaintiff* a  account     lb. 

3.  Wife  leaving  hueband.  —The  hus- 
band is  not  liable  for  necessaries  furnished 
to  his  wife,  unless  it  appears  that  he  turned 
her  away  without  cause;  and  persons  fur- 
nishing the  same  do  so  at  their  peril.  Walker 
t.  Simpson,  42  D.  216.  But  if  she  offers  to  re- 
turn, and  the  husband  refuses  to  receive  her, 
bis  liability  is  then  revived,  notwithstanding 
a  general  notice  not  to  trust  her.  McCutchen 
t.  McOahay,  6  D.  373. 

The  defendant's  wife  abandoned  him  with- 
out cause,  and  the  plaintiff,  with  notice  of 
the  abandonment,  furnished  her  necessary 
rapport  during  the  separation.  Held,  that 
defendant  was  not  liable  therefor,  although 
he  has  afterward  received  the  wife  back 
and  resumed  cohabitation.  CHnson  v.  Heri- 
tape,  16  R.  268. 

4.  Wife's  offer  to  return.  —  The  hus- 
band it  liable  for  the  neoessaries  furnished 
his  wife  during  their  separation,  though  the 
separation  be  oy  agreement,  if  she  offer  to 
return,  and  he  refuses  to  receive  her,  and 
has  provided  no  means  for  her  support. 
Cunningham  v.  Irwm,  10  D.  468. 

In  such  case,  neoessaries  are  those  things 
suitable  to  the  rank  and  condition  of  the 
husband;  and  he  is  not  liable  merely  for  the 
difference  between  the  amount  she  earns  and 
the  value  of  the  necessaries;  he  must  support 
her  himself,  or  pay  those  who  do  so,  in  a  rea- 
sonable manner.     lb. 

In  an  action  for  necessaries  furnished  the 
defendant's  wife  living  apart  from  him,  it  is 
competent  to  show  that  she  solicited  her 
husband  to  take  her  back  as  his  wife,  and 
had  offered  to  return,  but  that  he  had  re- 
fused to  receive  her.    lb. 

2A.D.R.-  Ill 


And  it  makes  no  difference  whether  the 
offer  to  return  was  made  before  or  after  a  bill 
filed  by  her  for  a  divorce.  The  husband  is  not 
exempted  from  liability  to  furnish  his  wife 
necessaries  pending  an  aotion  against  him  for 
divorce.    IB. 

6.  Effect  of  special  agreements.  —  When 
a  husband  and  wife  separate  by  consent, 
under  an  agreement  that  he  shall  pro- 
vide her  with  a  competent  separate  mainte- 
nance, and  he  pays  it  accordingly,  he  is  not 
liable  for  necessaries  supplied  to  her;  but 
where  the  agreement  on  the  part  of  the  hus- 
band to  pay  a  certain  sum  to  his  wife,  or 
provide  her  with  a  separate  maintenance, 
was  not  reduced  to  writing,  and  no  evidence 
of  a  payment  has  been  made,  he  is  liable 
for  goods  furnished  to  his  wife  during  the 
separation.    Baker  v.  Barney,  6  D.  326. 

If  a  husband  and  wife  live  apart  by  con- 
sent, the  wife  receiving  a  sum  not  sufficient 
for  her  support,  and  agreeing  to  release  her 
dower,  to  support  herself,  and  make  no 
claim  upon  him,  and  not  having  subsequently 
made  any  claim  upon  him  or  offered  to  re- 
turn, he  is  not  liable  for  neoessaries  furnished 
her.     Alley  v.  Winn,  46  R.  297. 

10.  or  abandonment  by  hus- 
band. — Money  furnished  to  a  deserted  wife 
for  purchase  of  necessaries,  and  so  applied, 
may  be  recovered  in  equity  from  the  hus- 
band.    Kenyan  v.  Farris,  36  R.  86. 

20.  Liability  in  respect  to  wife's 
property.  — If  the  wife  dies  testate,  but 
leaves  no  property  out  of  which  the  legacies 
bequeathed  by  her  can  be  satisfied,  the  hus- 
band is  under  no  obligation  to  pay  them, 
and  his  promise  to  do  so  is  not  binding  upon 
him,  because  the  wife  had  no  property  of  her 
own.    Schnell  v.  Nell,  79  D.  463. 

91.  Inability  tor  wile's  wrongful 
acts.*  —  The  husband  is  liable  for  his  wife's 
torts  committed  both  before  and  after  cov- 
erture.    Hubble  v.  Foqartie,  46  D.  776. 

The  husband  is  liable  for  torts  of  the  wife 
committed  during  coverture.  Ball  v.  Ben* 
neU,  83  D.  366. 

For  torts  of  a  married  woman  committed 
in  the  presence  of  liar  husband,  he  is  prima 
facie  alone  responsible.  She  is  presumed  to 
act  by  his  direction  or  under  his  control. 
When  the  case  is  shown  to  be  otherwise, 
and  that  she  acted  against  his  will,  the  pre- 
sumption is  rebutted.  Brazil  v.  Moron,  83 
D.  772;  McKeown  v.  Johnson,  10  D.  698. 

The  husband  is  liable  for  the  torts  of  the 
wife,  and  an  action  may  be  sustained  against 
him  to  recover  goods  of  which  she  holds 
possession.  Machinley  v.  McGregor,  31  D. 
622. 

The  husband  is  liable  for  the  acts  of  hit 
wife  committed  as  an  executrix  de  son  tort. 
Hubble  v.  Fogartss)  46  D.  776. 

*  Liability  of  husband  for  torts  of  wife  com- 
mitted lu  presence  or  by  direction  of  husband, 
nee  notes,  6  u.  10*-1W;  &i  D.  776-77*. 
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A  married  woman  may  disseise  another 
without  the  assent  of  her  husband,  and  the 
husband  will  be  liable  to  an  action  with  his 
wife  for  such  disseisin.  Little  v.  Gardner, 
22  D.  468. 

For  the  torts  of  a  married  woman  com- 
mitted in  the  absence  of  her  husband,  they 
are  jointly  liable.  Brazil  v.  Moron,  83  D. 
772;  Heckle  v.  Lurvey,  3  K.  366.  Bat  this 
rale  applies  only  to  torts  simplicUer,  or  torts 
pore  and  simple,  and  not  to  torts  or  fraud 
the  basis  of  which  is  the  wife's  contract. 
Keen  t.  Hartman,  88  D.  472. 

An  action  does  not  lie  against  husband 
and  wife  for  her  false  and  fraudulent  repre- 
sentations to  plaintiff  that  she  was  a  feme 
sob,  thereby  inducing  him  to  surrender  to 
her  promissory  notes  of  a  third  person  in 
exchange  for  a  bond  and  mortgage  executed 
by  her.    lb. 

Nor  for  her  false  and  fraudulent  represen- 
tations that  she  was  a  widow  at  the  time  she 
executed  to  the  plaintiff  a  bond  and  mort- 
gage, in  exchange  for  which  he  gave  to  her 
such  promissory  notes,    lb. 

Where  plaintiff's  injury  consists  in  his  in- 
ability to  realize  what  a  feme  covert  gave  him 
reason  to  expect  from  her  undertaking,  it  is 
not  a  case  of  pure  and  simple  tort.    Ib\ 

A  husband  is  liable  jointly  with  the  wife, 
at  the  suit  of  an  administrator,  for  the  wife's 
tort  in  wrongfully  disposing  of  the  effects  of 
the  intestate,  whether  before  or  after  letters 
of  administration  were  granted.  Shaw  v. 
Hallihan,  14  R.  628. 

A  husband  is  not  liable  for  slanderous 
words  spoken  by  his  wife  without  his  par- 
ticipation.    Norris  v.  Corkill,  49  R.  489. 

92.  Criminal  liability  for  acta  of 
wife** — Where  a  wife  sells  liquor  to  per- 
sons who  ask  for  it,  at  the  request  and  direc- 
tion of  her  husband,  who  is  present  at  the 
time,  and  neither  of  them  has  a  license  to 
sell  liquor,  the  husband  may  be  convicted  of 
selling  liquor  without  a  license;  and  the  mot 
that  the  wife  was  the  sole  owner  of  the  store 
where  the  liquor  was  sold  will  not  excuse 
him.    Mukoey  v.  State,  94  D.  684. 

m.     Bights  and  Disabilities  of  the 

WlFR. 

1.  Bights  of  Wife,  Generally. 

98.  As  to  her  own  personal  property. 

—  Where  articles  are  bequeathed  to  the 
separate  use  of  a  wife,  the  use  of  which  can 
be  enjoyed  only  by  having  possession,  such 
as  articles  of  wearing  apparel  and  furniture, 
she  is  entitled  to  their  immediate  possession. 
Robinson  v.  Dart,  31  D.  569.  • 

A  wife  is  entitled  to  the  income  only  of 
stocks  and  moneys  bequeathed  to  her  sepa- 
rate use,  though  the  will  provides  that  her 
receipt  for  the  property%hall  constitute  a 
sufficient  discharge  to  the  executor.     lb. 

•  Husband's  liability  for  criminal  acta  of  wife, 
see  note,  6  0.108,100. 
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24.  Her  equity  in  respect  to  he* 
property  in  her  husband's  hands.  —  L. 
General  principle*.  —  When  the  husband  re- 
quires the  assistance  of  a  court  of  equity  to 
get  possession  of  any  part  of  his  wile's  for 
tune,  it  will  be  refused  unless  he  makes  pro- 
vision for  her  out  of  it,  or  shows  that  he 
has  already  adequately  provided  for  her, 
or  that  the  amount  is  not  sufficient  for  a 
provision  to  be  made  out  of  it.  The  claim 
to  such  provision  is  called  "the  wife's 
equity."  Helms  v.  Frandscus,  20  D.  402; 
Duvall  v.  Farmers'  Bank,  23  D.  658;  Wile* 
v.  Wiles,  66  D.  733.  The  wife  is  not  de- 
prived of  this  equity  by  a  statute  securing 
to  her  one  third  of  her  husband's  personal 
estate  after  his  death.  Duvall  v.  Farmer** 
Bank,  23  D.  668.  But  where  he  has  had  pos- 
session, and  has  encumbered  it,  equity  will 
not  disencumber  it,  and  settle  it  on  the  wife, 
TJiomas  v.  Sheppard,  16  D.  632. 

This  equity  is  not  based  on  the  husband's 
power  to  bequeath  all  his  property  to  others, 
leaving  his  wife  unprovided  for,  but  upon  the 
principle  that  where  he  comes  into  equity  to 
get  possession  of  her  estate,  he  must  do 
equity.    DuvaUr.  Farmer**  Bank,  23  D.  658. 

Equity  will  not  compel  or  even  invite  the 
husband  to  coeroe  or  influence  his  wife  to 
surrender  a  right  which  the  law  has  vested 
in  her.    Rdrington  v.  Harper,  20  D.  145. 

Chancery  will  entertain  a  bill  filed  by  a 
wife  to  restrain  her  husband  or  his  assignee 
from  proceeding  at  law  to  possess  himself  of 
her  property  in  action,  and  to  compel  him  to 
allow  her  a  suitable  provision  out  of  the 
same  for  her  support  Van  Bpp*  v.  Van 
Deueen,  25  D.  516. 

Wife  may  apply  by  petition  for  this  pro- 
vision where  tne  fund  is  in  court,  after  an 
order  made  for  its  distribution,  but  before  it 
has  been  distributed,  although  there  may  be 
matter  in  the  petition  which  would  properly 
form  the  subject  of  an  original  bilL  Duvall 
v.  Farmer**  Bank,  23  D.  558. 

A  subpoena  need  not  be  prayed  against  the 
parties  interested  in  the  fund,  in  such  a  case, 

An  order  nisi  that  the  provision  be  as- 
signed out  of  the  fund,  made  at  the  same 
term  at  which  the  order  for  distribution  was 
passed,  is  sufficient  to  bring  the  whole  mat- 
ter before  the  chancellor,    lb. 

The  character  and  extent  of  the  provision 
depend  upon  the  peculiar  circumstances, 
the  amount  of  the  wife's  fortune,  and  the 
amount  already  reoeived  by  the  husband. 
lb. 

Only  a  part  of  a  wife's  fortune  is  usually 
settled  on  her  by  the  court;  but  in  some 
cases  where  the  husband  consents,  the  pro- 
vision may  embrace  her  whole  fortune. 
Helms  v.  Francheus,  20  D.  402. 

The  wife  is  entitled  to  a  settlement  out 
of  the  proceeds  of  her  realty,  sold  bv  order 
of  court,  and  the  marital  rights  of  the  hue- 
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band  do  not  to  attach  at  to  enable  him  to 
defeat  her  right  to  such  settlement.  Daniel 
r.  Daniel,  44  D.  244. 

The  wife's  equity  does  not  attach  upon  her 
legal  choses  in  action,  the  aid  of  a  oourt  of 
equity  not  being  required  to  enable  her  hus- 
band or  his  assignee  to  reduoe  them  into 
possession;  and  the  collection  thereof  by  the 
hitter  will  not  be  restrained  until  a  suitable 
provision  shall  be  made  for  the  wife.  Wiles 
r.  Wiles,  66  D.  733. 

There  is  no  statute  of  limitations  to  bar  the 
wife's  equitable  claim  against  her  husband 
which  she  cannot  enforce  against  him  during 
his  life,  in  a  court  of  law,  and  equity  will  not 
allow  less  than  twenty  years  to  bar  it  upon 
the  rule  as  to  lapse  of  tuna.  Bowie  v.  8tone- 
street,  61  D.  31& 

The  wife  is  not  guilty  of  gross  laches  in 
prosecuting  her  rights,  or  of  unreasonable  ac- 
quiescence in  the  assertion  of  adverse  rights, 
in  declining  to  promptly  sue  her  husband  to 
enforce  her  equitable  claims  against  him.  lb. 

A  feme  covert  may  sue  in  her  own  name  for 
a  settlement.     Wright  v.  Arnold,  61  D.  172. 

The  wife's  right  of  survivorship,  but  not 
her  equity  to  a  settlement,  will  be  destroyed 
by  the  husband's  transfer  of  her  choses  in 
action  that  he  has  a  right  to  reduoe  into  im- 
mediate possession.     lb. 

The  wife  cannot  demand  a  settlement  in 
equity  of  her  interest  in  her  father's  estate, 
to  which  toe  husband  had  an  immediate 
right  of  possession,  if  she  was  present  and 
made  no  objection  to  her  husbana's  sale  of  it. 
Such  conduct  repels  her  equity  against  the 
purchaser.     76. 

The  wife's  right  to  a  settlement  is  not 
prejudiced  by  a  mortgage  of  her  reversion- 
ary interest,  executed  by  her  and  her  hus- 
band, and  to  secure  a  pre-existing  debt  of  the 
husband.     lb. 

Union  of  possession  and  right  of  possession 
of  the  wife  s  personalty  in  the  husband  or 
his  assignee  bars  the  wife's  equity.  Pool  v. 
Morris,  74  D.  68. 

The  wife's  interest  in  land  purchased  with 
money  of  the  husband  in  her  name,  no  actual 
fraud  being  imputed  to  her,  will  be  secured 
to  her  to  the  extent  of  the  value  of  her 
dower,  subject,  however,  to  enoumbranoes 
created  voluntarily  by  herself.  Belford  v. 
Crane,  84  D.  165. 

2.  Application  of  the  rule  where  wife  it  de- 
serted by  husband. — The  court  of  chancery  in 
England  decrees  a  suitable  maintenance  to 
a  wife  out  of  her  equitable  interests  in  case 
of  desertion  or  ill-treatment  by  the  husband. 
This  jurisdiction  is  not,  however,  main- 
tained upon  the  ground  merely  of  a  trust 
which  the  court  has  a  right  to  enforce,  but 
is  a  separate  branch  of  equity,  and  seems 
originally  to  have  been  exercised  only  where 
the  husband  sought  the  aid  of  a  court  of 
chancery  to  gain  possession  of  his  wife's  prop- 
erty.    Parsons  v.  Parsons,  32  D.  362. 


A  statute  conferring  chancery  powers  in 
cases  of  trust,  upon  this  court,  does  not  em- 

Sower  it,  upon  the  application  of  a  wife,  to 
ecree  to  her  a  maintenance  out  of  her 
equitable  property  where  she  has  been  de- 
serted by  her  nusoand.  But  if  the  husliand 
or  his  assignee  seeks  the  aid  of  the  court  to 
obtain  possession  of  the  wife's  property,  it 
may,  perhaps,  require  him  to  make  provision 
for  her  support  before  it  will  aid  him  in  re- 
covering it.    lb. 

3.  Provision  out  of  legacy  or  distributive 
share  ofwsfe. —  Where  husband  and  wife  sue 
for  a  legaoy  due  the  wife,  a  suitable  provision 
must  be  made  out  of  it  for  the  wife  oefore  it 
will  be  decreed  to  be  paid  to  the  husband. 
Glen  v.  Fisher,  10  D.  310. 

Chancery  will  make  a  provision  for  the 
wife  out  of  a  legacy  or  distributive  share  of 
an  estate  to  which  she  is  entitled,  before  al- 
lowing her  husband  to  reduce  it  to  possession. 
Wilks  v.  FUxpatrick,  34  D.  618. 

The  equity  of  the  wife  is  not  extinguished 
by  an  assignment  of  her  legaoy,  in  which  she 
joins  her  husband.    lb. 

The  wife  is  not  bound  by  her  transfer  of  a 
legacy  due  her,  unless  she  be  privily  exam- 
ined in  oourt  tonohing  her  consent.    lb. 

The  wife  may  set  up  her  equity  to  defeat 
a  transfer  of  her  legacy  by  herself  and  hus- 
band,    lb. 

Executors  paying  a  wife's  legacy  to  the 
husband  may  exact  an  agreement  from  him, 
it  seems,  to  invest  the  same  for  the  wife's 
benefit    8tate  v.  Reigart,  39  D.  628. 

Such  an  agreement  is  founded  upon  suffi- 
cient consideration,  because  without  such 
agreement  he  would  be  compelled  to  resort 
to  equity  to  get  possession  of  the  legacy, 
and  the  court  would  then  require  him  to 
do  equity  by  making  a  settlement  on  his 
wife  and  children;  and  where  the  executors 
waive  a  refunding  bond,  which  they  are 
authorized  to  require  on  payment  of  the 
legacy,  this  furnishes  additional  considera- 
tion for  the  agreement.     lb. 

A  wife's  legacy  paid  to  the  husband  con- 
tinues her  property  after  his  death,  and  con- 
stitutes a  claim  against  his  estate,  where  he 
received  it,  not  in  virtue  of  his  marital  rights, 
but  under  an  agreement  to  hold  it  for  her 
use,  which  constituted  him  her  trustee.    lb. 

The  husband's  agreement  on  receiving  the 
wife's  legaoy  is  substituted  for  the  wife's 
equity,  where  he  agrees  to  invest  it  for  her 
use,  and  may  be  specifically  enforced  against 
him  for  the  benefit  of  the  wife  and  children, 
though  not  named.     P>. 

A  conveyance,  by  a  guardian,  to  the  ward's 
husband,  of  land  purchased  with  a  legacy 
given  to  the  ward  by  her  father,  where  on 
such  purchase  the  deed  was  made  to  the 
guardian  expressly  in  trust  for  the  ward, 
vests  no  title,  or  at  most  only  the  dry  legal 
title,  in  the  husband,  for  the  estate  is  al- 
ready vested  in  the  wife  by  the  deed  te 
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as  advancements  made  to  her  separate  use, 
provided  they  are  made  in  good  faith,  and 
with  no  intention  to  defraud  creditors.  War- 
ren v.  Brown,  57  D.  191. 

Lands  are  subject  to  the  wife's  power  of 
appointment  and  disposition,  as  separate  es- 
tate, to  whioh  even  the  husbands  limited 
power  given  him  by  the  Kentucky  statutes) 
over  his  wife's  lands  does  not  attach,  where 
they  are  conveyed  directly  to  the  wife,  but 
expressly  for  her  separate  use  and  benefit, 
and  not  to  be  liable  in  any  way  for  the  debts 
of  the  husband.  Sweeney  v.  Smith,  61  D. 
188. 

Upon  marriage,  the  husband  becomes  en- 
titled to  all  money  and  personalty  of  the 
wife,  but  he  may  waive  his  right,  and  permit 
the  wife  to  retain  her  money,  and  when  such 
intention  is  manifested  by  the  husband,  and 
he  shows  by  his  conduct  that  he  is  not  to  de- 
rive any  benefit  from  the  personalty  of  the 
wife,  and  that  he  intends  it  to  remain  for 
her  benefit,  equity  will  not  deprive  her  of  the 
property,  especially  where  creditors  are  not 
thereby  deprived  of  their  rights.  Bryant  v. 
Bryant,  96  D.  205. 

Where  the  husband  permitted  the  wife  to 
use  her  money  as  she  pleased,  and  she  loaned 
it  on  notes  payable  to  herself,  and  when  she 
was  paid  the  amount  stated  in  the  writing 
in  suit,  her  husband,  the  intestate,  took  it 
as*  loan  from  her,  and  executed  the  writing, 
in  which  he  expressly  declared  that  the 
money  was  his  wife's,  that  it  was  hers  pre- 
vious to  the  marriage,  and  was  to  be  re- 
funded to  her  after  his  death,  equity  will  not 
deprive,  her  of  it,  and  give  it  to  his  representa- 
tives at:  I  distributees.     76. 

A  married  woman  takes  the  use  of  prop- 
erty for  her  sole  benefit  to  the  exclusion  of 
the  marital  rights  of  her  husband,  and  being 
in  possession  and  occupation  of  the  property, 
is  entitled  in  equity  to  the  products  thereof, 
and  will  be  protected  against  any  attempt  by 
the  husband's  creditors  to  deprive  her  of 
them  or  of  their  avails,  where  a  testator 
gave  "  the  use  of  the  other  two  thirds  of  my 
estate,  both  real  and  personal  to  L.  C,  the 
wife  of  my  son  T.  A.  C.,  so  long  as  she  shall 
remain  his  wife  or  widow."  Clark  v.  Peek, 
98  D.  573. 

25.  Wife's  equity  as)  against   hus- 
band's creditors.  —  At  law,  husband  and 
wife  are  treated  as  one  person,  yet  equity 
frequently  treats  them  as  different  BlUot  v. 
Warino,  17  D.  69. 

Equity  will  provide  a  sufficient  main- 
tenance for  a  wife  and  her  children  out  of 
property  descending  to  her  during  coverture 
from  her  father,  before  requiring  sueh  prop* 
ertv  to  be  applied  to  the  satisfaction  of  the 
claims  of  her  husband's  creditors.     lb. 

Registration  is  unnecessary  to  sustain  a 
deed  to  a  wife's  separate  use  as  against  the 
husband's  creditors.  Hamilton  v.  Bishop,  29 
D.  101. 


the  guardian.     Kaufman  v.  Crawford,  42  D. 
323. 

4.  Provision  for  w\fe  in  cases  of  partition  of 
land. — The  husband  acquires  no  interest  in 
real  estate  set  aside  to  his  wife  under  pro- 
ceedings in  partition  by  paying  to  the  other 
tenants  in  common  or  coparceners  the 
amounts  due  them  from  his  wife.  Campbell 
v.  Wallace,  37  D.  219. 

The  husband  may  elect  to  take  as  land  a 
legacy  to  his  wife  of  a  share  of  proceeds  of 
land  directed  to  be  sold,  and  may  by  such 
election  vest  the  fee  in  himself  or  in  her,  the 
resu  1 1  depen ding  upon  h is  intention.  Where 
he  enters  with  his  wife  into  an  agreement 
with  the  other  legatees  to  divide  the  land, 
allotting  to  "each  heir  and  devisee"  his 
proportion,  and  giving  the  wife,  by  name,  a 
certain  part,  a  fee  thereby  vests  in  her,  and 
is  not  divested  by  the  executors  conveying 
her  share  to  her  husband.  Hannah  v.  Swar- 
ner,  38  D.  754. 

A  release  executed  to  the  husband  of  one 
oo* heir  on  voluntary  partition  among  several 
children  of  an  intestate  to  whom  a  tract  of 
land  descends  constitutes  him  merely  a 
trustee  for  his  wife,  and  gives  him  a  benefi- 
cial interest  only  to  the  extent  of  such  sum 
as  he  may  have  paid  for  a  difference  of  value 
in  the  several  shares.  Weeks  v.  Haas,  39 
D.  39. 

The  wife  may  waive  her  equity  in  money 
arising  from  a  sale  of  her  land  under  a  decree 
for  partition,  by  joining  with  her  husband 
in  a  receipt  therefor;  and  if  she  does  this, 
the  marital  rights  of  the  husband  attach.  Bx 
parte  Oeddes,  57  D.  730. 

The  wife's  title  or  interest  in  her  land 
ceases,  and  attaches  upon  money  arising 
from  the  sale,  when  the  land  is  sold  for  par- 
tition under  a  decree  of  court,     lb. 

The  husband  may  purchase  land  in  which 
his  wife  has  a  share,  at  partition  Bale  decreed 
by  the  court,  and  hold  the  same  clear  of  any 
title  or  claim  on  the  part  of  the  wife;  but 
over  the  wife's  interest  in  the  purchase- 
money  he  has  no  control  further  than  is  per- 
mitted by  the  wife  or  authorized  by  an  order 
of  court.     lb. 

5.  Q\fUtow\fe  fret  from  control  of  husband. 
—  A  gift  to  a  wife's  separate  use  is  sufficient 
if  the  words  used  denote  an  intent  to  exclude 
the  husband  from  control  over  the  property, 
or  are  incompatible  with  an  intent  that  he 
should  have  such  control.  Technical  lan- 
guage is  not  absolutely  necessary.  Hamilton 
v.  Bishop,  29  D.  101. 

A  deed  conveying  a  slave  to  a  wife  "  and 
the  heirs  of  her  body,  ....  to  the  use  and 
benefit "  of  the  wife  and  her  children,  "  to 
remain  in  the  possession  "  of  the  said  wife, 
"for  the  use  and  support  of  said  children 
forever,"  is  sufficient  to  vest  the  property  to 
the  wife's  separate  use.     />. 

Purchases  made  by  the  husband  in  the 
wife's  name  during  coverture  will  be  treated 
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A  wife  having  equitable  rights  againit 
her  husband  is  entitled  to  protection  from 
judgment  liens  against  him,  Van  Dmer  v. 
Van  Ihaer,  31  D.  257. 

The  rights  of  a  husband's  creditors  will 
not  extend  over  household  goods  and  furni- 
ture which  have  been  purchased  with  the 
wife's  consent,  in  their  own  name,  by  the 
trustees  of  money  settled  to  her  separate 
use,  and  placed  by  them  in  a  tavern  conducted 
by  the  husband,  to  be  there  used  alike  by 
the  family  and  by  the  guests.  Yardley  v. 
Baud,  34  D.  535. 

The  reversionary  interest  of  the  wife  in 
personal  property  or  an  estate  limited  to  her 
upon  a  condition  which  cannot  take  effect 
until  the  death  of  the  husband  is  not  subject 
to  sale  on  execution  for  the  debts  of  the  hus- 
band; therefore,  where  a  slave  is  bequeathed 
to  the  testator's  daughter  and  her  husband 
for  their  natural  lives,  and  to  the  survivor 
during  his  or  her  natural  life,  the  estate 
which  the  wife  takes  by  virtue  of  her  sur- 
vivorship is  not  subject  to  sale  on  execution 
against  the  husband  during  his  life.  Sale  v. 
Sounder*,  57  D.  157. 

The  husband  has  an  interest  in  a  slave  to 
the  extent  of  the  purchase-money  paid  by 
him,  although  the  bill  of  sale  purports  to 
convey  the  slave  to  the  husband,  in  trust 
for  the  "  sole  and  separate  use  "  of  the  wife, 
"  free  and  exempt  from  all  his  debts,  liabil- 
ities, and  demands  ";  and  such  interest  is 
liable  to  the  payment  of  his  debts,  but  the 
creditors  must  proceed  in  equity  to  ascertain 
and  separate  his  interest  from  that  of  the 
wife.     Bridget  v.  PkOBps,  60  D.  495. 

The  husband's  creditors  cannot  reach  his 
interest  in  land  settled  to  the  "  joint  use  " 
of  himself  and  wife,  but  so  as  "  not  to  be  sub- 
ject in  any  manner  "  to  his  debts,  etc.,  but 
under  the  decree  of  a  court  of  equity  they 
may  compel  the  payment  of  so  much  of  the 
income  to  them  as  the  husband  is  entitled 
to,  and  a  bill  may  be  maintained  for  that 
purpose.     Kempton  v.  HoUvweU,  71  D.  112. 

Property  may  be  purchased  with  the  pro- 
duct of  the  wife's  separate  estate  and  put 
into  the  husband's  possession  under  oireum- 
ttanoes  sufficient  to  raise  the  presumption 
that  the  wife  intended  it  to  be  a  sift  to  the 
husband,  and  not  that  he  should  hold  it  as 
her  trustee.  But  unless  there  is  something 
from  which  such  a  sift  can  be  inferred,  a 
court  of  equity  will  interpose  to  protect 
her  separate  estate  against  his  creditors. 
Kirhpotriek  v.  Buford,  76  D.  363. 

Where  money  raised  by  mortgage  of  the 
wife's  land  is  held  by  her,  and  the  husband 
has  not  assumed  the  mortgage  debt,  or  at- 
tempted to  control  tho  money  borrowed,  she 
is  not  liable  in  foreign  attachment  as  trustee 
of  her  husband  on  account  of  such  money. 
DicBnson  v.  Dams,  80  D.  202. 

Where  the  wife  pays  for  land,  purchased 
in  the  name  of  a  third  person,  partly  by  a 


note  held  by  her  in  her  own  right  at  the 
time  of  her  marriage,  and  never  reduced  to 
possession  by  her  husband,  and  partly  with 
money  which  she  received  after  marriage, 
from  the  estate  of  her  grandfather,  without 
any  kind  of  limitation,  to  her  separate  use, 
but  which  never  came  into  the  possession  of 
her  husband,  and  which  he  never  received 
or  claimed  by  virtue  of  his  marital  rights, 
such  land,  although  used  and  occupied  by 
the  husband  and  his  family,  cannot  be  sub- 
jected to  the  payment  of  his  debts.  Stand* 
ford  v.  Devol,  63  D.  351. 

Where  a  married  woman  took  by  devise 
an  undivided  interest  in  real  estate,  and  a 
bill  was  filed  for  the  sale  of  the  land  for 
partition,  which  was  answered  by  the  hus- 
band disclaiming  all  interest  in  the  property, 
and  the  decree  of  sale  provided  that  the  por- 
tion of  the  proceeds  allotted  to  tho  wife 
should  be  deemed  her  separate  estate,  free 
from  any  claim  or  control  of  her  husband  or 
his  creditors,  and  her  portion  of  the  proceeds 
was  accordingly  credited  to  her  sols  and 
separate  use,  and  paid  over  to  her  attorney, 
this  fund  could  not  be  attached  for  a  debt  of 
the  husband.    Smith  v.  McAtee,  92  D.  641. 

The  record  of  a  partition  suit  is  admissible 
to  show  that  a  fund  attached  for  the  hus- 
band's debt  was  derived  from  a  sale  of  the 
wife's  realty,  and  that  the  conversion  from 
realty  into  personalty  was  intended  not  to 
prejudice  the  rights  of  the  wife.  This  forms 
au  exoeption  to  the  general  rule  that  judg- 
ments and  decrees  bind  only  parties  and 
privies.    75. 

A  fund  derived  from  a  partition  sale,  in 
Maryland,  of  the  wife's  interest  in  realty, 
which  is  not  attachable  in  that  state  for  the 
husband's  debt,  cannot  be  so  attached  there 
on  the  ground  that  the  domicile  of  the  hus- 
band and  wife  is  in  Illinois,  under  the  laws 
of  which  state  the  husband  is  entitled  to  all 
thepersonal  property  of  the  wife.     lb. 

Where  the  husband  furnishes  a  portion  of 
the  labor,  capital,  or  credit  used  in  carrying 
on  a  business,  the  wife  will  be  entitled,  even 
as  against  his  creditors,  to  such  portion  of 
the  profits  as  will  compensate  her  for  what 
she  may  have  contributed  to  the  business, 
either  in  the  shape  of  capital  or  credit,  pro- 
vided an  apportionment  of  the  profits  can  be 
made  according  to  the  respective  contribu- 
tions of  the  parties.  And  a  court  of  equity 
will  make  such  apportionment  to  the  extent 
to  which  it  can  be  made.  Penn  v.  Whitehead, 
94  D.  478. 

Real  estate  intended  for  the  wife  was 
conveyed  to  the  husband,  the  wife  paying 
part  of  the  consideration.  Held,  that  an 
equitable  estate  pro  tanto  vested  in  the  wife; 
and  that  she  was  not  estopped  from  assert- 
ing her  estate  against  one  seeking  to  subject 
it  to  the  execution  of  a  judgment  on  a  loan 
made  to  her  husband  after  the  conveyance, 
on  his  personal  credit,  the  loan  not  " 
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Induoed  or  influenced  by  her  conduct  Mc- 
Oorem  v.  Knox,  b  R.  80. 

26. or  assignees.  —  The  hatband's 

assignee  takes  subject  to  the  wife's  equity, 
and  will  be  compelled  to  make  the  provision 
when  he  seeks  to  get  possession  of  the  prop- 
erty.   DuvaU  v.  Farmers'  Bank,  23  D.  558. 

The  equity  attaches  itself  to  the  fund,  and 
follows  it  into  the  hands  of  the  assignee, 
whether  the  assignment  be  by  act  of  the 
party  or  by  operation  of  law,  and  whether 
it  be  voluntary  or  for  value.    lb, 

Indorsers  of  the  husband's  notes,  to  se- 
cure which  an  assignment  of  such  a  fund  is 
made  by  him,  are  not  necessary  parties, 
where  the  wife  applies  for  a  provision  out  of 
such  fund  before  it  is  withdrawn  by  the  as- 
signee,   lb. 

A  married  woman  is  not  bound  by  the 
deed  of  her  husband  of  property  settled  to 
her  separate  use.  Boyhn  v.  Ciples,  29  D. 
67. 

Equity  will  not  aid  a  husband  nor  his  as- 
signee in  obtaining  possession  of  a  wife's 
ehoses  in  action,  unless  an  adequate  provis- 
ion is  first  made  for  her;  and  where  it  appears 
that  all  the  property  sought  is  not  more 
than  sufficient  to  make  an  adequate  and 
necessary  provision  for  the  wife,  the  bill  will 
be  dismissed.  Browning  v.  Headley,  40  D. 
755. 

A  claim  to  proceeds  of  the  wife's  property 
in  the  custody  of  the  court,  though  claimed 
by  the  husband's  assignee  for  a  valuable 

consideration,  is  subordinate  to  that  of  the 

wife.    Daniel  v.  Daniel,  44  D.  244. 
Where  a  purchaser  gets  the  legal  title 

horn,  the  husband,  a  court  of  equity  will  not 

divest  him  of  it  at  the  instance  of  the  wife 

or  her  heirs,  unless  he  had  notice  of  her 

rights.     Crump  v.  Block,  51  D.  422. 
27.  Her  rights  as  survivor  of  her 

husband.  —  1.    In  general  —  A   married 

woman  cannot,  after  the  death  of  the  hus- 
band, be  compelled  to  perfect  a  contract 

void  in  its  origin,  or  one  which  she  was 

legally  incompetent  to  execute.     Bats  v. 

8ingleton,  12  D.  86. 
A  surviving  wife  cannot  recover  for  her 

personal  service,  performed  for  another  dur- 
ing  coverture,   if   payment  has  •  not  been 

made  to  her  husband,  without  proof  of  an 

express   promise   to   herself.      PrescoU  v. 

Brown,  39  D.  623. 
Property  of  the  wife  which  vests  in  the 

husband  absolutely  will,  in  the  event  of  his 

death,  pass  to  his  representatives,  and  not 

to  the  wife.    Leakeys.  Afaupin,  47  D.  120. 
A  married  woman  has  legal  capacity  to 

take  gifts,  transfers  of  stock,  etc,  and  to 

have  deposits  made  to  her  credit  in  a  bank, 

or  to  be  the  payee  of  a  note,  or  obligee  of  a 

bond,  or  the  like,  and  may  hold  the  same  to 

her  own  use  against  her  husband's  heirs  if 

she  survives  him,  and  he  has  not  reduced 

the  same  to  possession,  although  the  consid- 


eration may  have  proceeded  from  him.    Fisk 
v.  Cushman,  52  D.  761. 

A  contract  of  a  third  person  to  pay  money 
to  a  feme  covert,  or  to  hold  as  her  bailee,  or 
to  vest  her  with  title  to  corporate  stock,  in- 
ures to  her  sole  benefit  as  against  her  hus- 
band's heirs,  if  she  survives  him,  wherever 
by  a  dear  and  distinct  act  he  has  indicated 
his  assent,  and  her  name  is  introduced  into 
the  contract  as  the  person  having  the  legal 
interest.  lb. 
The  wife  cannot  claim  payment  for  such 
ropertv  as  she  may  bring  into  her  hus- 
and's  household  upon  their  marriage,  and 
which  they  use  and  enjoy  together,  in  the 
absence  of  an  express  contract  to  that  effect. 
No  implied  contract  exists  by  virtue  of  the 
marital  relation.  Oranson  v.  Cranson,  66  D. 
534. 

2.  As  respects  land,  —  A  married  woman 
who,  under  the  belief  that  her  husband 
is  dead,  such  being  the  common  report, 
sold  certain  lands,  may  recover  them  in 
ejectment  against  the  purchaser.  And  there 
being  no  fraud,  equity  will  not  relieve.  Bom 

v.  Singleton,  12  D.  86.       

The  statute  82  Henry  VIIL,  chapter  So* 
giving  the  wife  and  her  heirs  a  right  of  en* 
try  on  her  own  lands  upon  the  death  of  her 
husband,  is  in  force  in  Massachusetts,  and 
she  may  maintain  a  writ  of  entry  against  her 
husband's  grantee.  Bruce  v.  Wooa\  35  D. 
380. 

A  wife's  reversionary  interest  is  not  re- 
duced to  the  husband's  possession  by  his 
purchase  of  the  life  tenant's  interest.  He 
cannot  therefore  sell  the  property  so  as  to 
cut  off  his  wife,  in  case  she  survives  him. 
Captinger  v.  Sullivan,  37  D.  575. 

Where  the  wife  joins  her  husband  in  a 
mortgage  of  her  estate  for  the  benefit  of  the 
husband,  as  between  the  husband  and  wife 
the  mortgage  will  be  considered  the  debt  of 
the  husband;  and  after  his  death  the  wife 
or  her  representatives  will  be  entitled  to 
stand  in  the  place  of  the  mortgagee,  and 
have  the  mortgage  satisfied  out  of  his  assets. 
Bollis  v.  Francois,  51  D.  760. 

A  wife  can  claim  compensation  only  for 
the  value  of  land,  with  interest,  from  her 
husband's  death,  where  he  has  agreed  to  give 
her  an  equivalent  for  her  land  which  she 
united  with  him  in  selling  for  the  payment 
of  his  debts.  To  that  extent  she  will  be  re- 
garded as  a  general  creditor  of  the  estate. 
Bowie  v.  8tonestreet,  61  D.  318. 

Leasehold  property  owned  by  the  wife 
during  coverture  is  a  chattel  real,  and  her 
husband  may  alienate  it  at  his  pleasure  dur- 
ing coverture,  and  by  so  doing  depr*Te  D*r 
of  her  right  therein.  But  unless  the  right 
to  dispose  of  such  property  has  been  exer- 
cised by  the  husband  during  coverture,  it 
will  survive  to  the  wife  at  his  death.  Cough- 
tin  v.  Ryan,  97  D.  375. 
3.  At  respects  personal  property, — Failure 
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of  the  husband  to  invest  the  wife's  legacy 
for  her  use,  in  aooordanoe  with  a  valid  agree* 
meat  under  which  it  was  paid  to  him,  con- 
stitutes him  her  debtor  for  money  had  and 
received,  and  the  debt  is  recoverable  at  law 
against  his  estate,  8tate  v.  Rdgart,  89  D. 
628. 

The  question  whether  a  legacy  is  given  to 
a  feme  coverts  separate  use,  or  to  her  abso- 
lutely, is  immaterial  as  between  her  and  the 
representatives  of  her  deceased  husband, 
where  the  legacy  was  paid  to  him  on  demand 
by  the  executors  of  the  testator,  under  a 
special  agreement  by  him  to  hold  it  for  her 
use.     lb. 

The  wife's  consent  to  the  husband's  receiv- 
ing her  legacy  without  annexing  any  condi- 
tions to  its  payment  to  him  does  not  deprive 
her  of  the  benefit  of  an  agreement  under 
which  the  testator's  executors  pay  him  the 
legacy,  whereby  he  promises  to  invest  it  for 
her  sole  use.     lb. 

A  wife  by  virtue  of  her  survivorship  oan 
maintain  an  action  for  a  slave  against  a  pur- 
chaser at  an  execution  sale  of  the  slave 
against  her  husband,  where  the  slave  was 
bequeathed  to  her  and  her  husband  for  their 
natural  lives,  and  to  the  survivor  during  his 
or  her  natural  life,  Sale  v.  8aunders,  57  D. 
157. 

Failure  of  the  widow  to  make  an  express 
claim  to  perishable  personal  estate  ox  her 
deceased  husband  does  not  bar  her  right  to 
her  distributable  share  of  the  proceeds  of  a 
sale  thereof.     White  v.  White,  80  D.  706. 

As  between  a  widow  and  the  devisees  and 
distributees  of  her  deceased  husband,  where 
the  rights  of  creditors  do  not  intervene,  the 
widow  is  entitled  to  money  which  she 
earned,  in  a  separate  business,  during  the 
coverture,  with  the  understanding  and  agree- 
ment between  her  and  her  husband  that  it 
was  to  be  hers,  although  he  fraudulently  re- 
duced it  to  his  own  possession.  Jones  v. 
Beid,  29  R.  455. 

4.  As  respects  wife's  chose*  in  action.— 
Choses  inaction  whioh  belonged  to  a  woman 
prior  to  her  marriage,  or  accrued  to  her 
during  her  coverture,  survive  to  her  if  she 
survive  the  husband,  unless  reduced  to  pos- 
session by  the  latter.  If  the  husband  sur- 
vive the  wife,  he  is  entitled  to  them  under 
the  statute  of  distributions.  Miller  v.  Miller, 
19  D.  59.  8.  P.,  as  to  the  first  proposition, 
Weeks  v.  Weeks,  47  D.  358;  Dunn  v.  Lan- 
caster, 96  D.  317.  So  held  of  a  promise  to  a 
married  woman  to  pay  her  the  purohase 
price  of  her  real  estate.  Driggs  v.  Abbott, 
to  D.  214;  and  of  a  joint  and  several  note 
executed  to  them  jointly  in  payment  for  land 
belonging  to  the  wife,  where  the  husband 
dies  after  the  execution  of  the  obligation, 
without  having  attempted  in  any  way,  by 
suit  or  otherwise,  to  reduce  the  proceeds  of 
the  sale  to  his  possession;  and  the  wife  may 
upon  the  instrument*  and  recover  the 


money,  without  Joining  the  personal  repw 
sentative  of  her  deceased  husband.    McMil- 
lan v.  Mason,  98  D.  401.  % 

A  note  made  to  the  wife  after  marriage, 
and  not  reduced  to  possession  by  the  hus- 
band in  his  lifetime,  survives  to  the  wife  at 
his  death,  and  belongs  to  her  absolutely,  if 
the  ohose  in  action  has  arisen  from  the  wife 
as  the  meritorious  cause.  Boozer  v.  Addison, 
46  D.  43.* 

A  promissory  note  or  other  evidence  of 
debt  made  payable  to  husband  and  wife, 
upon  the  death  of  the  husband  survives  to 
the  wife,  though  the  consideration  passes 
from  the  husband,  and  she  will  take  the  pro- 
ceeds, unless  the  interest  of  the  husband's 
creditors  is  affected  by  reason  of  there  not 
being  other  assets  sufficient  to  pay  his  debts. 
Johnson  v.  Lush,  98  D.  445. 

If  a  husband  takes,  for  a  debt  due  him,  a 
note  payable  to  himself  and  his  wife,  it  is 
presumed  to  be  intended  as  a  gift  to  her  if 
she  survives  him;  but  he  may  defeat  this 
right  by  wilL    Pile  v.  Pile,  40  R.  50. 

The  husband's  assignment  of  the  wife's 
choses  in  action  is  not  per  se  a  reduction  of 
them  to  possession,  but  the  assignee  holds  as 
the  husband  did,  subject  to  the  wife's  con* 
tingent  right  of  survivorship,  or  to  an  equi- 
table settlement,  if  not  reduced  to  possession 
before  his  death,  Dunn  v.  Lancaster,  96  D« 
317. 

Coverture  proteots  the  wife  from  any  legal 
obligation  resulting  from  her  signature  to  an 
assignment  of  her  choses  in  action  by  her 
husband,  and  as  they  were  not  demandable 
at  the  time,  they  were  suspended  choses  in 
action  subject  to  the  contingency  of  reduc- 
tion to  possession  during  the  husband's 
lifetime;  if  they  were  not  so  reduced,  they 
survived  to  the  wife.     lb. 

A  husband's  assignment  in  insolvency 
vests  in  the  assignee  the  wife's  personal 
estate  in  action,  unless  the  same  is  secured 
to  her  as  her  separate  property.  But  the 
assignee  takes  the  legal  interest  in  the  same, 
subject  to  the  wife's  right  by  survivorship, 
if  the  husband  dies  before  the  assignee  has 
reduced  such  property  to  possession.  Van 
Epvs  v.  Van  Deusen,  25  D.  516. 

The  assignee  takes  the  wife's  choses  in 
action  subject  to  her  equitable  claim  for 
support  of  herself  and  her  infant  children, 
if  she  has  no  other  sufficient  means  for  that 
purpose;  provided  her  claim  is  asserted  be- 
fore the  assignee  has  reduced  it  to  posses- 
sion,   lb. 

A  general  assignment  of  the  husband's 
estate  in  bankruptcy,  or  for  benefit  of  credi- 
tors, does  not  defeat  the  wife's  right  of 
survivorship  in  her  choses  in  action  which, 
though  capable  of  being  reduced  to  posses1 
sion,  are  not  so  reduced  during  coverture. 
Browning  v.  Headky,  40  D.  755. 

*  Wife's  right  as  survivor  to  her  post-nuptial 
choses  in  action,  see  note,  49  D.  49-ei. 
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28.    Other  rights  of  the  wife.  —  A 

feme  covert  might  be  an  executrix  by  the 
civil  law,  or  by  the  courts  spiritual,  with- 
out the  assent  of  her  husband.  Palmer  v. 
Oakley,  47  D.  41. 

A  wife  may  recover  for  services  in  taking 
care  of  her  blind  and  aged  father-in-law, 
residing  in  her  husband's  family,  in  pursu- 
ance of  an  arrangement  or  understanding  to 
that  effect  with  the  father-in-law,  fairly 
made,  and  assented  to  by  the  husband. 
Mason  v.  Dunbar,  38  R.  201. 

The  natural  guardianship  of  an  insane 
husband,  of  full  age,  but  without  a  legal 
guardian,  is  in  the  wife,  rather  than  in  his 
father;  and  the  wife  may  enter  the  father's 
dwelling,  where  the  husband  and  wife  had 
an  exclusive  temporary  apartment,  and  re- 
move her  husband,  in  spite  of  the  father's 
opposition.     Robinson  v.  Frosty  41  R.  835. 

2.  Disabilities  of  Coverture. 

99.  In  general.  — A  wife  has  no  power 
to  dispose  of  or  charge  the  estate  settled 
to  her  separate  use,  even  with  the  consent 
of  the  husband  or  trustee.  Robinson  v. 
Dart,  81  D.  669. 

A  feme  covert  ought  not  to  be  appointed 
an  executrix  or  administratrix  or  guardian 
at  common  law,  without  the  assent  of  her 
husband.  With  his  assent,  she  may  be  ap- 
pointed. If  appointed  and  acting  without 
his  assent,  the  appointment  is  not  void, 
and  both  he  and  she  are  estopped  from  de- 
nying its  validity  until  revoked.  Palmer 
v.  Oakley,  47  D.  41. 

Where  a  wife  is  appointed  administratrix 
or  guardian,  the  consent  of  her  husband  is 
presumed.     lb. 

An  adminiatratri*  marrying  the  obligor 
in  a  bond  payable  to  her  in  her  repre- 
sentative capacity  does  not  thereby  ex- 
tinguish the  debt,  but  merely  suspends  the 
right  of  action  during  coverture,  and  while 
she  continues  administratrix.  King  v.  Green, 
19  D.  46. 

At  common  law,  a  wife  could  not  appoint 
another  to  act  in  her  stead,  for  she  was 
incapable  of  acting  for  herself.  Wdsbrod 
v.  Chicago  etc  Ry  Co..  86  D.  743. 

At  common  law,  a  feme  covert  might  be  an 
attorney  of  another  to  make  livery  to  her 
husband  upon  a  feoffment;  and  a  husband 
might  make  such  livery  to  his  wife.     76. 

§0.  Disability  to  make  contracts, 
generally.  —  At  common  law,  the  legal 
existence  of  the  wife  is  merged  in  that  of 
her  husband,  by  the  marriage;  and  as  a 
general  rule,  contracts  made  by  her  are 
void,  and  cannot  be  enforced  against  her 
in  a  court  of  law.  Dobbin  v.  Hubbard,  65 
D.  425;  Breckenridge  v.  Ormsby,  19  D.  71; 
Palmer  v.  Oakley,  47  D.  41;  HolUs  v.  Fran- 
cois, 51  D.  760;  Stevens  v.  Parish,  95  D. 
S36. 

A  married  woman  cannot  contract  so  as 


to  render  herself  personally  liable.  Mao- 
kinky  v.  McGregor,  31  D.  522. 

A  feme  covert  is  not  bound  by  her  con- 
tracts, covenants,  or  promises,  either  at 
law  or  in  equity,  except  as  to  her  separate 
estate,  whether  such  contracts  are  made 
by  herself  or  by  her  husband,  with  or 
without  her  consent.  Burton  v.  Marshall, 
45  D.  171. 

A  contract  with  a  feme  covert  i*  binding 
on  the  opposite  party,  where  she  has  paid 
the  consideration  or  performed  her  part  of 
the  agreement.    Ham  v.  Boody,  51  D.  235. 

A  wife  has  no  authority  to  lend  her  hue- 
band's  goods,  in  the  absence  of  evidence  of 
any  circumstances  from  which  it  may  bo 
interred  that  she  is  authorized  to  act  as  hie 
agent,  and  the  borrower,  neglecting  to  re- 
turn the  property  on  demand,  is  liable  for 
its  conversion.     Green  v.  Sperry,  42  D.  519. 

A  married  woman  cannot  release  or  con- 
vey her  claims  on  her  husband's  estate  in 
consideration  of  a  separation,  nor  bind  her* 
self  by  the  covenants  of  her  trustee  in  a 
deed  of  separation.  Stephenson  v.  Osborne, 
90  D.  358. 

A  wife's  promise  to  pay  attorney's  fees 
for  procuring  her  a  divorce  does  not  bind 
her  nor  her  subsequent  husband,  nor  is 
she  bound  by  her  new  promise  after  the 
divorce.    Mustek  v.  Dodson,  43  R.  780. 

The  promise  of  a  married  woman,  having 
a  separate  estate,  to  pay  for  necessaries 
furnished  her  upon  the  credit  of  her  estate, 
will  sustain  a  new  promise  to  pay  for  them 
made  after  the  death  of  her  husband.  Sher* 
tots  v.  Sanders,  59  R.  750. 

31.  Contracts  in  relation  to  land.  — 
A  feme  covert  could  not,  at  common  law, 
bar  herself  or  her  heirs  of  any  estate  of 
which  she  was  seised  in  her  own  right,  nor 
of  her  dower  in  her  husband's  land,  by 
joining  with  her  husband  in  any  deed  or 
conveyance.    Martin  v.  Dwelty,  21  D.  245. 

A  feme  coverts  only  mode  of  conveying  her 
realty  at  common  law  was,  by  uniting  with 
her  husband  in  levying  a  fine,  in  which  she 
was  privately  examined  by  the  judge  of  the 
court  in  which  the  fine  was  levied,  lb.; 
HolUngsworth  v.  McDonald,  3  D.  545.  And 
such  alienation  might  be  avoided  on  acoount 
of  the  infanoy  of  the  wife.  If,  however,  it 
was  not  avoided  during  infanoy,  it  could  not 
be  afterwards  avoided;  for  this  conveyance, 
being  by  matter  of  record,  must  be  tried  by 
inspection  upon  writ  of  error;  but  a  feoff- 
ment or  other  alienation  in  pals  might  be 
avoided  by  an  infant  or  her  heir  at  any  time 
by  entry,  whether  during  nonage  or  after 
full  age.  Touse  v.  Norcoms,  51  D.  175.  Bat 
by  the  Kentucky  statute,  a  deed  of  bargain 
and  sale  is  sufficient.  Philips  v.  Green,  13 
D.  124. 

An  infant  feme  coverts  deed  is  voidable 
only,  if  it  would  oonvey  the  title  if  she  were 
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A  deed  of  a  feme  covert  not  executed  ac- 
cording to  statute  cannot  be  regarded  aa  an 
agreement  to  convey,  the  tpecifio  perform- 
ance of  which  will  be  decreed  against  her. 
Carr  v.  Williams,  36  D.  87. 

A  mistake  in  a  married  woman's  deed  will 
not  be  corrected  as  against  her.    lb. 

A  married  woman  cannot  alien  her  real 
estate,  unless  her  husband  joins  with  her  in 
the  deed.     8cott  r.  Pureed,  39  D.  453. 

A  mortgage  executed  by  a  married  woman 
to  secure  the  payment  of  purchase-money  of 
land  conveyed  to  her  is  void,  and  a  sale 
under  execution  against  her  of  the  equity  of 
redemption  passes  no  title  or  interest  in  the 
land.    Pike  v.  Clark,  77  D.  698. 

A  married  woman's  disabilities  do  not  au- 
thorise her  to  hold  another's  land  without 
paying  for  it.    PylatU  v.  Beeves,  26  R.  605. 

Where  two,  one  of  whom  is  a  married 
woman,  covenant  to  convey  real  estate 
which  they  jointly  own,  the  purchaser  can- 
not set  up  the  coverture  in  avoidance  of  his 
covenant  to  purchase,  when  the  other  party 
is  competent  and  willing,  and  offers  to  per- 
form.   Richard*  v.  Doyle,  38  R.  550. 

88.  Promissory  notes.  —  A  wife  in- 
dorsing in  her  own  name  a  note  made  pay- 
able to  her  during  coverture  passes  a  good 
title  if  it  be  done  with  the  husband's  assent; 
otherwise  not.    Steven*  v.  Beals,  57  D.  108. 

A  note  payable  to  a  wife  is  also  payable  to 
the  husband,  and  can  only  be  transferred  by 
his  act;  but  where  she  is  authorised  to  take 
notes  as  a  feme  sole,  title  will  pass  by  her  in- 
dorsement.    Krebs  v.  O'Grady,  58  D.  312. 

The  legal  title  to  notes  payable  to  *feme 
covert  or  bearer  passes  by  delivery,  and  her 
assignment  thereof,  though  nugatory,  can- 
not affect  the  title  of  the  holder.  Cobb  v. 
Date,  72  D.  157. 

The  joint  assignment  of  husband  and  wife 
Passes  title  to  a  note  payable  to  the  wife. 

A  note  given  by  a  wife  whose  husband 
hid  deserted  her,  while  living  apart  from 
him)  for  necessaries  used  by  her  in  her  own 
rapport,  is  void,  and  her  promise  to  pay  it, 
made  after  her  divorce,  and  before  her  re- 
marriage, is  without  consideration,  and 
invalid.     Hayward  v.  Barker,  36  R.  762. 

In  an  action  on  a  bill  of  exchange,  ac- 
cepted by  a  married  woman  in  payment  for 
property  purchased  by  her,  the  defendant 
pleaded  coverture  at  the  date  of  the  accept- 
ance; replication  that  defendant,  after  her 
husband  s  death,  promised  to  pay  the  bilL 
Held,  that  the  replication  was  bad;  tho  ac- 
ceptance being  void  when  made,  there  was 
no  consideration  for  the  subsequent  promise. 
Porter/bid  v.  Butler,  12  R.  329. 

88.  Sealed  instruments. —The  bond 
of  a  feme  covert  is,  in  general,  void  at  com- 
mon law.    Palmer  v.  Oakley,  47  D.  41. 

Coverture  at  the  time  of  the  execution  of 
the  bond  may  be  given  in  evidence  under 


the  general  issue,  so  absolutely  void  in  con- 
templation of  law  is  such  a  bond.  Caldwell 
v.  Wallers,  55  D.  592. 

A  void  deed  of  a  feme  covert  may  be  de- 
livered and  ratified  after  her  husband's 
death,  and  of  this  ratification  parol  evidence 
is  admissible.  Jourdan  v.  Jourdan,  11  D. 
724. 

84.  Power  to  make  a  will*—  1.  Gen- 
eral principles. — A  married  woman's  will 
disposing  of  her  freehold  estates  is  void  at 
common  law.     Cutter  v.  Butler,  57  D.  330. 

The  provision  of  a  statute  that  every  per- 
son of  age  and  of  sane  mind  may  dispose  of 
his  property  by  will  has  never  been  held  to 
apply  to  the  case  of  married  women.     lb. 

in  New  Hampshire,  a  married  woman  can- 
not make  a  valid  will  of  property  held  in 
autre  droit  as  executrix,  for  by  statute  mar- 
riage extinguishes  the  trust  of  an  executrix 
or  administratrix.    lb. 

At  common  law  a  married  woman  may 
make  a  will,  —  1.  Of  property  held  in  outre 
droit  as  executrix;  2.  When  her  husband  has 
been  banished  for  life  by  an  act  of  Parlia- 
ment, or  is  transported,  or  is  an  alien 
enemy;  3.  Of  personal  property  held  in  trust 
subject  to  her  testamentary  disposition;  4. 
Under  a  power  contained  in  a  settlement 
made  in  consideration  of  marriage,  or  after  the 
marriage,  upon  a  sufficient  consideration;  5. 
Of  her  personal  property,  with  her  husband's 
consent,  whether  it  be  chattels  real,  choses 
in  action,  or  personal  chattels;  6.  Of  her 
husband's  personal  property,  if  he  assent. 
lb. 

A  feme  covert  has.  no  power  of  disposition 
over  her  separate  estate  in  Pennsylvania, 
except  such  as  is  given  or  reserved  by  the 
conveyance  granting  such  estate.  Thomas 
v.  Folwell,  30  D.  230. 

Power  to  devise  the  estate  is  not  given  to 
a  feme  covert,  in  such  a  case,  by  a  convey- 
ance to  a  third  person,  in  trust,  to  receive 
the  rents  and  profits  and  pay  the  same  to 
her,  or  to  such  persons  and  in  such  manner 
as  she  shall,  from  time  to  time,  appoint.    lb. 

A  married  woman's  verbal  deposition  of 
her  property,  to  take  effect  upon  her  death,  is 
nugatory;  and  as  to  such  property,  she  dies 
intestate.     McKennan  v.  Phillips,  37  D.  438. 

The  will  of  a  married  woman,  valid  as  to 
the  disposition  of  personal  property,  but  not 
as  to  real,  may  be  admitted  to  probate  for 
the  former,  although  not  for  the  latter. 
Reed  v.  Blaisdell,  41  D.  722. 

2.  Necessity  and  effect  of  husband's  con- 
sent. —  Where  a  husband  before  marriage 
covenants  with  his  intended  wife  that 
she  may  dispose  of  her  land  by  will,  a  devise 
during  coverture  is  good,  and  her  heir  at 
law  is  bound,  although  the  legal  estate  is 
not  vested  in  trustees.  Barnes  v.  Irwin,  1 
D.  278. 

*  The  power  of  a  wife  to  make  a  will,  discussed 
In  an  extended  note,  67  D.  840-849. 
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A  power  of  appointment  by  will  given  a 
married  women,  by  a  deed  conveying  prop- 
erty to  a  trustee  for  her  use,  is  valid,  and 
does  not  need,  to  justify  its  exercise,  the 
express  cor  sent  of  the  husband.  Thompson 
v,  Murray,  29  D.  68. 

A  married  woman  may,  with  the  consent 
»f  her  husband,  dispose  of  her  ehoses  in  ac- 
tion, or  property  held  in  trust  for  her  by 
her  husband,  by  will.  Reed  v.  Blaisdett,  41 
D.  722.  And  this  permission  will  be  inferred 
from  the  fact  of  placing  money  in  the  hands 
of  trustees  for  the  sole  and  separate  use  of 
the  wife.  Emery  v.  Neighbour,  11  D.  541; 
or  from  the  fact  that  at  the  execution  of  the 
will  he  stood  by  and  assented,  and  advised  as 
to  the  making.  Reed  v.  BlaisdeU,  41  D.  722; 
Cutter  v.  Butler,  57  D.  330;  or  from  the  fact 
that  before  and  during  the  marriage  he  as- 
sented that  she  might  dispose,  by  will,  of  the 
articles  in  question,  that  the  will  was  proved 
in  solemn  form  without  objection,  that  the 
husband  was  present  when  the  inventory 
was  made,  and  pointed  out  the  articles 
which  belonged  to  the  wife,  and  suffered  the 
executor  to  take  them  away  without  objec- 
tion.    CuUer  v.  Butler,  57  D.  330. 

A  husband  may,  by  his  consent,  give  va- 
lidity to  his  wife's  will  of  realty,  when  he  is 
her  sole  heir.     Wagner  v.  Ellis,  47  D.  515. 

The  will  of  a  married  woman  is  ineffectual 
without  the  husband's  assent,  where  the  in- 
terests or  rights  of  the  husband  are  affected 
by  the  will,  that  is,  in  case  of  a  devise  of 
chattels  real  or  ehoses  in  action,  or  chattels 
in  the  possession  of  the  wife  or  the  personal 

froperty  of  the  husband.  CuUer  v.  Butler, 
7  D.  330* 

The  consent  of  the  husband  must  be  to 
the  particular  will,  and  not  a  mere  general 
assent.    lb. 

Previous  assent  of  the  husband  that  the 
wife  may  make  a  will  renders  very  slight 
evidence  necessary  of  a  subsequent  assent  to 
the  particular  will  pursuant  to  the  agreement. 
lb. 

The  husband's  assent  to  the  will  of  the 
wife  after  her  death  is  binding,  and  any 
subsequent  dissent  is  immaterial.     /&. 

85.  Power  to  trade  as  a  feme  sole.* 
—  A  husband  may  lawfully,  by  deed,  consti- 
tute his  wife  a  sole  trader;  but  if  made  a 
sole  trader  while  the  husband's  affairs  are  em- 
barrassed, and  if  she  pursues  no  separate  busi- 
ness, but  purchases  valuable  property,  she  is 
bound  to  show  from  what  funds  she  made 
the  purchases,  or  they  will  be  declared  fraud- 
ulent, and  subjected  to  the  satisfaction  of 
her  husband's  creditors.  Miller  v.  TolUson, 
14  D.  712. 

A  wife  cannot  become  a  free  trader  by  an 
arrangement  with  her  husband,  and  hold  her 
earnings,  and  property  acquired  therewith, 
free  from  the  claims  of  himself  and  of  his 

*  Business  conducted  in  name  ol  wife,  see  note, 
MD.  678-676. 
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creditors.  The  English  doctrine  of  •■ jpnv 
money  "  does  not  obtain  in  North  Carolina* 
McKinnon  v.  McDonald,  72  D.  574. 

Title  to  property  will  vest  in  the  wife, 
though  purchased  by  her  with  money  ad- 
vanced by  her  husband,  if  for  use  in  a  busi- 
ness which  he  permits  her  to  hold  out  to  the 
world  as  being  transacted  on  her  separate 
account.  By  allowing  her  to  deal  with  such 
money  and  property  as  her  own,  he  estops 
himself  to  afterwards  deny  her  authority  and 
ownership  as  against  parties  who  have  relied 
thereon  in  dealing  with  her.  Sammis  ▼.  Me> 
Laughlm,  91  D.  83. 

A  married  woman  may  engage  in  trade  on 
her  separate  account,  and  may  enter  into 
partnership  for  the  purpose,  by  the  consent 
of  her  husoand;  and  she  will  be  entitled  to 
the  profits  of  the  trade  as  against  him,  even 
though  his  agreement  be  merely  voluntary, 
and  against  his  creditors  (at  least  to  some 
extent),  if  the  agreement  be  founded  upon  a 
valuable  consideration  paid  by  or  for  her. 
Perm  v.  Whitehead,  94  D.  47& 

A  wife  cannot  form  a  valid  partnership 
with  her  husband,  under  a  power  to  carry 
on  business  on  her  sole  and  separate  account. 
Baas  v.  Shaw,  46  R.  607. 

86.  Effect  of  absence  or  desertion  of 
husband.*  —  The  law  sometimes  implies  a 
larger  authority  to  the  wife,  left  in  charge  of 
husband's  property,  than  to  an  ordinary 
agent,  but  this  implied  authority  does  not 
embrace  any  power  which  it  is  not  usual  to 
confer  upon  a  wife.  Benjamin  v.  Benjamim, 
39  D.  384. 

The  implied  authority  of  a  wife  left  in 
charge  of  her  husband's  farm,  to  manage  and 
superintend  the  same  during  his  absence 
from  the  state,  does  not  enable  her  to  bind 
him  by  an  agreement  to  permit  a  creditor 
having  an  attachment  against  the  husband 
to  cut,  remove,  and  sell  on  execution  grass 
growing  on  the  land,  and  notwithstanding 
such  agreement  the  husband  may  maintain 
trespass  against  the  creditor.  Benjamin  r. 
Benjamin,  39  D.  384.  But  see  Felbsr  ▼. 
Emerson,  42  D.  532. 

The  authority  of  a  wife  to  receive  payment 
of  interest  on  a  bond  payable  to  her  nnsband 
will  not  be  presumed  from  the  met  that  the 
same  is  found  in  her  possession  during  their 
temporary  separation.  Walker  v.  Simpson, 
42  D.  216. 

The  husband's  frequent  protracted  ab- 
sence, and  the  practice  of  his  wife  to  trans- 
act business  as  a  feme  sole  does  not  remove 
her  disability  to  contract,  unless  her  hus- 
band was  dead  in  law.  Rogers  v.  PhilUp*, 
47' D.  727. 

The  law  confers  on  the  wife  power  s» 
contract  and  sue,  as  a  feme  sole,  where  her 
husband  leaves  the  state,  with  intent  to 
abandon  her  and  not  to  return,  and  remains 

*  Capacity  of  wife,  living  apart  from  her  hus- 
band to  oontraot,  see  note, »  BL  764-766* 
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absent  therefrom  more  than  five  yean. 
Meadv.  Hughe*  50  D.  123.  8.  P.,  Krebs  r. 
O'Qrady,  58  D.  312. 

The  term  "  abjure,"  as  used  in  Arthur  v. 
Broadnax,  37  D.  707,  implies  a  total  aban- 
donment of  the  state,  and  not  a  renunciation 
of  ones  country,  upon  an  oath  of  perpetual 
banishment,  as  the  term  originally  implied. 
Mead  v.  Hughes,  50  D.  123. 

Where  the  husband  compels  the  wife,  with* 
out  her  fault,  to  live  separate  from  him  per* 
manently,  either  by  abandoning  her  or 
forcing  her  to  leave  him,  and  fails  to  make 
taitabie  provision  for  her  support,  she  may 
acquire  property,  control  her  person  and 
acquisitions,  contract,  sue,  and  i>e  sued  in 
relation  to  them  as  a  feme  sole,  during  the 
continuance  of  such  condition.  Love  v. 
Moynthan,  63  D.  306. 

A  married  woman  can  ia  no  case  be  sued 
upon  a  mere  personal  contract  made  by  her 
during  coverture,  although  she  lives  apart 
from  her  husband.  Harriev.  Taylor,  67  D.  576. 

A  lease  by  the  wife  of  a  fugitive  from 
justice  who  has  fled  the  state,  of  a  hotel 
which  is  the  joint  property  of  the  husband 
and  wife,  given  for  one  year,  for  a  full  con- 
sideration, is  valid  and  biuding,  especially 
where  she  is  destitute  of  means,  and  the  rent 
is  necessary  for  her  support.  Cheek  v.  Bel* 
lows,  67  IX  686. 

IV.  8zr  a&ati  Ebtatb  of  ths  Wot. 

L  In  Equity,  Independent  of  Statute, 

87.  Bale  that  equity  will  apply  the 
separate  estate,  where  wife  intended  to 
charge  it.* — A  feme  covert  respecting  her 
separate  estate  is  in  equity  to  be  regarded  as 
a  feme  sole,  and  may  dispose  of  her  prop* 
erty  without  the  consent  or  concurrence  of 
her  trustee,  unless  she  is  specially  restrained 
by  the  instrument  creating  her  separate 
estate.  A  specific  mode  of  disposition  pointed 
out  in  the  instrument  does  not  necessarily 
exclude  any  other  mode,  unless  there  are 
negative  words  restraining  her  power  of  dis- 
position except  in  the  mode  specified.  So 
if  she  enters  into  an  agreement  clearly  in- 
dicating her  intention  to  affect  by  it  her 
separate  property,  a  court  of  equity,  if  there 
be  no  fraud  or  unfair  advantage  taken  of  her, 
will  apply  her  separate  property  to  dis- 
charge such  engagement.  And  she  may 
give  it  to  her  husband  as  well  as  any  other 
person,  if  her  disposition  of  it  be  free,  and 
not  the  result  of  flattery  or  force  or  im- 
proper treatment.  Jaques  v.  M.  BL  Church, 
8  D.  447.  See,  to  the  same  general  effect, 
Martin  v.  Dwelly,  21  D.  245;  HoWs  v.  Fran- 
cois, 51  D.  760;  Bradford  v.  Oreenway,  52  D. 
203;  Dobbin  v.  Hubbard,  65  D.  425;  Rogers 
v.  Ward,  85  D.  710;  Smith  v.  Thompson,  29 
R.  621;  Priest  v.  Cone,  31  R,  605. 

*  8ee  an  extended  note  on  the  power  over  sep- 
arate estate  in  absence  of  statutory  regulations, 

pm»-24i. 


A  married  woman's  debts  will  be  enforced 
in  equity  against  her  separate  estate  or  its 
income,  to  the  extent  to  which  her  power  of 
disposal  may  go,  when  they  are  expressly 
charged  upon  the  separate  estate,  or  ex* 
pressly  contracted  upon  its  credit*  or  when 
the  consideration  goes  to  its  benefit  or  to  en* 
hance  its  value.  Willard  v.  Easthnm,  77  D. 
366;  Rogers  v.  Ward,  85  D.  710. 

Where  a  married  woman,  having  a  sep- 
arate estate,  contracts  debts  while  living 
apart  from  her  husband,  the  court  will  im- 
pute to  her  the  intention  of  dealing  with 
her  separate  estate,  unless  the  contrary  is 
shown.    Johnson  v.  Cummins,  84  D.  142. 

The  wife's  consent  to  charge  her  separate 
estate  with  her  debts  may  be  inferred  where 
she  knew  her  creditors  looked  to  it  for  pay* 
ment,  and  continued  to  deal  with  them  with 
such  knowledge.  Burch  v.  Breckinridge,  63 
D.  553. 

Credit  given  to  a  married  woman  on  the 
faith  of  her  separate  property  is  not  suf- 
ficient to  bind  it,  or  its  income.  It  must 
appear  that  she  intended  to  create  a  charge 
against  it,  or  its  income,  Kantrowkm  v. 
Prather,  99  D.  587;  Burch  v.  Breckinridge, 
63  O.  553. 

The  intention  to  charge  the  separate  es- 
tate at  the  time  the  liability  was  incurred 
may  be  either  expressed  or  implied.  8uoh 
intention  may  be  implied  from  the  fact  that 
she  executed  a  note,  bond,  or  other  obligation 
for  the  indebtedness;  and  courts  of  equity 
will  enforce  the  payment  of  suoh  obligation 
against  her  separate  estate,  — 1.  By  sub- 
jecting her  personal  property;  2.  By  se- 
questering the  rents  and  profits  of  the  realty; 
and  3.  By  sale  of  the  realty  when  the  same 
is  necessary.  Phillips  v.  Graves,  5  R..676. 
S.  P.,  Burch  v.  Breckinridge,  63  D.  553;  Dob- 
bin v.  Hubbard,  65  D.  425. 

The  wife  may  charge  rents  and  profits 
of  property  settled  in  trust  for  her,  with 
a  power  of  appointment  after  her  death,  when 
the  deed  does  not  designate  the  manner  of 
charging  or  disposing  of  the  profits  arising 
in  her  lifetime,  out  gives  them  to  her  ab- 
solutely.    Prosier  v.  Broumlow,  42  D.  165. 

Slaves  purchased  with  the  profits  of  the 
trust  property  in  such  a  case  are  liable  for 
the  debt,  when  the  profits  would  be.     76. 

Where  a  married  woman  has  created  a 
charge,  by*  executing  a  bond,  bill,  or  note, 
against  her  separate  estate,  the  creditor  has 
no  remedy  in  a  court  of  law,  and  must  pro- 
ceed by  bill  in  equity  against  her  separate 
estate.    Dobbin  v.  Hubbard,  65  D.  425. 

A  married  woman  need  not  execute  an 
instrument  expressly  referring  to,  or  pur- 
porting to  exercise  power  over,  her  separate 
Sroperty  in  order  to  bind  it,  as  it  is  suf  • 
oient  that  she  professes  to  act  as  a  ferns 
sole.    lb. 

Equity  will  enforce  a  oontract  of  an  adult 
*  woman  as  a  charge  against  her  sop* 
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ante  estate,  secured  to  her  by  antenuptial 
contract,  without  any  restriction  npon  her 
power  to  charge  or  dispose  of  it,  where,  with 
the  intention  to  thereby  charge  her  separate 
estate,  she  authorises  her  husband,  as  her 
aoting  trustee,  to  execute  a  note  to  a  third 
person,  in  consideration  of  expenditures  by 
him,  without  obligation,  in  maintenance  and 
education  of  her  while  an  orphan  child, 
which  note  the  husband  accordingly  exe- 
cutes, signing  the  same  as  her  acting  trus- 
tee, and  which  note  is  so  accepted  as  a 
charge  on  her  separate  estate,  Baker  v. 
Gregory,  65  D.  366. 

A  married  woman's  contracts  of  surety- 
ship will  not  be  enforced  in  equity  against 
her  separate  estate,  unless  charged  upon  it 
by  an  express  instrument,  WUiard  v.  East- 
ham,  77  D.  366. 

The  enforcement  of  a  claim  against  the 
separate  estate  is  a  proper  subject  of  equita- 
ble cognisance,  notwithstanding  such  estate, 
as  created  by  statute,  is  a  legal  estate;  and 
whether  it  is  Tested  in  a  trustee  or  in  her 
directly  is  immaterial,  since  the  jurisdiction 
of  equity  rests  upon  the  ground  that  her 
separate  estate,  whether  legal  or  equitable, 
is  equitably  subject  to  her  contracts,  which 
are  not  binding  upon  her  personally,  and 
cannot  be  enforced  at  law.  Johnson  v.  Cum- 
nuns,  84  D.  142. 

Separate  estates  and  their  incidents  were 
originally  creations  of  courts  of  equity. 
Mayday  v.  Love,  35  D.  133. 

In  equity,  a  married  woman  is  liable  on 
her  bond  given  for  the  price  of  land  con- 
▼eyed  to  her  for  her  sole  and  separate  use, 
so  far  as  she  has  the  right  to  dispose  of  her 
separate  estate,  and  a  bill  will  lie  to  enforce 
payment  therefor  out  of  her  separate  estate, 
where  no  effectual  remedy  exists  at  law. 
Rogers  v.  Ward,  85  D.  710. 

Where  such  a  bill  has  been  brought,  it 
need  not  set  out  any  specific  estate  or  prop- 
erty belonging  to  the  defendant  in  her  own 
right,  but  may  allege  generally  that  she  is 
possessed  of  property  to  her  sole  and  sep- 
arate use,  and  subject  to  her  disposal,  which 
is  ohargeable  with  the  payment  of  the  bond. 

fa 
A  mortgage  given  by  a  married  woman  to 

secure  the   payment  of  such  bond  in  no 

degree  affects  or  impairs  the  equity  of  the 

plaintiff  to  enforce  payment  for  the  property 

out  of  her  separate  estate.    To. 

The  trustee  is  a  necessary  party  to  such 
bill,  where  it  appears  that  her  property  is 
in  the  hands  of  a  trustee,    lb. 

Where  it  does  not  appear  that  the  debt 
which  plaintiff  seeks  to  enforce  was  con- 
tracted in  Massachusetts,  or  is  of  such  a 
nature  that  a  married  woman  would  be  liable 
thereon,  and  her  property  be  subject  to  at- 
tachment under  our  statutes,  no  adequate 
and  complete  remedy  at  law  appears,  and 
equity  has  jurisdiction.    Ia> 


88.  or  where  debt  was  incurred 

for  its  benefit.  —  Where  supplies  are  fur- 
nished for  the  benefit  of  the  wife's  trust 
estate,  such  estate  is  chargeable  in  equity 
with  payment  therefor.  Jama  v.  Mayrani, 
6  D.  630.  S.  P.,  Tale  v.  Dederer,  IS  D.  216; 
Johnson  v.  Cummins,  84  D.  142. 

If  property  be  purchased  with  the  proceeds 
of  the  wife's  separate  estate,  and  thereby 
becomes  her  separate  property,  a  debt  con- 
tracted with  respect  thereto  is  chargeable 
on  her  separate  estate.  DrnnU  r.  N.  A.  Coal 
Co.,  32  D.  098. 

A  married  woman  may  charge  her  sep- 
arate equitable  estate  expressly  in  writing, 
or  orally,  when  the  contract  is  for  the  bene- 
fit of  herself  or  the  estate.  BUoU  v.  Oower, 
34  R.  600. 

Equity  will  charge  the  separate  estate  el 
the  wife,  while  living  apart  from  her  hus- 
band, with  debts  contracted  by  her  for  her 
own  benefit,  or  for  the  benefit  of  the  estate, 
without  any  express  appropriation,  by  the 
wife,  of  the  estate,  or  any  part  of  it,  to  the 
payment  of  the  debt,  where  there  is  no  trust 
deed  or  settlement  defining  and  limiting  the 
mode  in  which  the  estate  shall  be  charged 
by  the  wife,  Johnson  v.  Cummins,  84  D. 
142. 

To  enforce  a  married  woman's  contract  in 
equity,  it  must  appear  that  it  is  oonsoion- 
able,  for  the  betterment  of  her  property 
rights,  and  reasonably  calculated  to  pro- 
mote that  end.  Kantrowit*  v.  Prather,  99 
D.  587. 

Debts  contracted  by  a  married  woman  in 
the  management  and  for  the  benefit  of  her 
separate  property,  or  for  her  benefit  on  its 
credit,  will,  in  equity,  be  charged  on  such 
property,  whether  it  be  personalty  or  realty, 
unless  the  instrument  creating  her  estate 
therein  protects  it  from  being  so  charged, 
although  she  could  not  exercise  the  jus  *£*• 
ponendi  without  procuring  the  formal  con- 
currence of  her  husband,  or  the  permission 
of  the  court;  although  the  husband  had  pos- 
sible rights  as  tenant  by  curtesy;  although 
she  allowed  the  profits  arising  from  the 
property  for  which  the  debts  were  con- 
tracted to  be  used  in  the  support  of  the 
family  of  herself  and  her  husband;  and  al- 
though the  charges  were  made  to  both  hus- 
band and  wife.  Date  v.  Bobkuon,  31  & 
669. 

To  effect  a  loan  to  remove  a  mortgage 
from  her  separate  real  estate,  a  married 
woman  agreed,  in  writing,  to  execute  a  war- 
ranty deed  thereof  in  fee,  and  to  accept  a 
lease  for  ten  years,  with  privilege  of  redemp- 
tion at  the  end  of  the  term,  and  agreed  to 
pay  a  ground-rent  equal  to  eight  per  cent 
per  annum  on  the  amount  loaned,  and  all 
taxes  and  assessments  during  the  term. 
The  purpose  of  the  lender  was  to  evade 
taxation  as  upon  the  mortgage.  The  mar* 
ried  woman  also  agreed  to  pay  an  attorney 
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for  his  services  inprocuring  the  loan  in  that 
farm.  Held,  1.  That  the  security  wm  tax- 
able as  an  equitable  mortgage;  2.  That  the 
agreement  to  pay  for  the  services  was  not 
contrary  to  public  policy;  3.  That  the  agree- 
ment was  binding  as  for  the  benefit  of  the 
separate  estate.  Patrick  v.  LitteU,  38  R. 
662. 

89.  Scope  and  extent  of  the  rule.  — 
The  husband,  acting  as  manager  of  the  sepa- 
rate trust  estate,  purchased  a  saw-gin  for 
the  use  of  the  estate,  of  which  it  had  the 
benefit.  The  husband  gavo  his  own  note 
for  the  gin,  and  under  a  belief  that  he  was 
the  owner  of  the  property,  the  vendor  sued 
him  on  the  note,  but  found  him  insolvent. 
The  wife's  trust  estate  was  held  liable  in 
equity  for  the  price  of  the  gin.  Cater  v. 
tioebigh,  6  D.  596. 

Tbe  wife's  separate  estate  is  liable  in 
equity  for  payment  of  judgments  against 
her  husband  on  notes  given  by  him  for 
materials  and  merchandise  used  for  her 
maintenance  and  support,  and  for  the  bene- 
fit of  her  estate,  where  he  is  insolvent,  and 
executions  issued  on  such  judgments  have 
been  returned  unsatisfied.  Smith  v.  Pay- 
Aress,  48  D.  176. 

The  wife's  separate  property  must  respond 
in  damages  for  the  frauds  in  which  she  par- 
ticipates, in  relation  to  her  own  property, 
and  which  inure  to  her  exclusive  benefit. 
Howard  v.  North,  51  D.  769. 

The  wife's  debts  for  current  expenses  are 
chargeable  only  on  the  income  of  the  sepa- 
rate estate,  and  not  on  the  capital,  even 
where  an  intent  to  charge  the  separate 
property  is  presumed,  unless  there  is  an  ex- 
press agreement  to  charge  the  principal  of 
the  estate;  so  although  the  debts  far  ex- 
ceed the  income,  Burch  v.  Breckinridge,  68 
D.  653. 

A  debt  due  from  the  wife  to  her  trustee 
will  he  postponed  in  order  of  payment,  out 
of  the  income  of  her  separate  estate,  to  the 
debts  due  other  creditors,  where  the  trustee 
has  been  guilty  of  great  indiscretion  in  cre- 
ating debts  against  the  estate  exceeding  its 
profits,  under  circumstances  tending  to  mis- 
lead the  cestui  que  trust     lb, 

A  writing  is  necessary  to  charge  future 
profits  of  the  separate  real  estate  of  a  feme 
covert  with  her  debts,  because  a  disposition 
of  such  profits  by  anticipation  is  substan- 
tially a  disposition  of  the  corpus  of  the  es- 
tate.   76. 

To  create  a  charge,  it  must  be  shown  either 
that  the  debt  was  contracted  for  the  benefit 
of  her  separate  estate,  or  for  her  benefit  on 
the  credit  of  such  estate.  Yak  v.  Dederer, 
72  D.  503. 

A  married  woman  is  liable  on  her  contract, 
aa  one  relating  to  her  separate  property, 
where  she,  being  tbe  owner  of  a  farm  and  the 
personal  property  thereon,  purchases  upon 
a  written  order,  not  disclosing  her  coverture,  | 
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a  farming  implement  for  the  cultivation  of 
her  farm.  A  liter,  if  she  purchases  the  imple- 
ment for  a  purpose  foreign  to  her  separate 
property.  McCormick  v.  Hotbrook,  92  D. 
400. 

The  value  of  improvements  placed  by  the 
husband  on  land  of  the  wife  will  be  applied 
by  appropriate  equity  proceedings  to  the 
payment  of  claims  existing  against  him  at 
the  date  of  the  investment.  On  a  proper 
case  made,  equity  will  decree  a  sale  and  a 
division  of  the  proceeds  according  to  the 
rights  of  the  respective  parties.  Kirby  v. 
Brunt,  100  D.  876. 

A  written  promise  by  a  widow  to  pay  her 
note  given  when  married,  for  the  benefit  of 
her  separate  estate,  is  binding.  Hubbard  v. 
Bugbee,  45  R.  637. 

The  separate  estate  of  a  married  woman 
is  liable  for  the  bill  of  a  physician  called  by 
her  in  her  last  illness,  and  for  the  funeral 
expenses.    McClellan  v.  Fitson,  58  R.  814. 

40.  Its  limits  and  exceptions.  —The 
separate  property  of  a  feme  covert  as  to  which 
equity  considers  her  as  a  feme  sole  is  that 
property  alone  which  is  settled  to  her  sole 
ana  separate  use  by  some  will,  in  writing, 
with  a  power  expressly  or  impliedly  given 
her,  of  managing  it  without  the  concurrence 
of  her  husband.  Butler  v.  Buckingham,  5  D. 
174. 

An  agreement  bv  a  feme  covert,  with  the 
assent  of  her  husband,  for  the  sale  of  her 
real  estate,  is  void,  and  in  equity  cannot  be 
enforced  against  her.    lb. 

The  separate  estate  of  a  married  woman  is 
chargeable  with  her  contracts  and  agree- 
ments only  where  there  is  proof  of  an  express 
agreement  or  intention  to  create  such  charge; 
it  cannot  be  made  liable  by  implication.  Lit' 
ton  v.  Baldwin,  47  D.  605;  Burch  v.  Breckin- 
ridge, 63  D.  553;  Kantrowum  v.  Prather,  99 
D.  687. 

The  husband  is  bound  to  support  his  wife 
out  of  his  own  property,  if  able  to  do  so, 
without  resorting  to  her  separate  property. 
Oallahanr.  Patterson,  51  D.  712. 

The  wife's  separate  estate  is  not  such  a 
trust  estate  as  is  contemplated  by  the  Ken- 
tucky statute  of  1796,  subjecting  trust  es- 
tates to  the  payment  of  debts.  Burch  v. 
Breckinridge,  63  D.  553. 

The  wife's  separate  real  estate  cannot  be 
charged  by  verbal  contracts  on  her  part,  but 
it  is  otherwise  as  to  separate  personal  estate. 
76. 

A  wife's  verbal  contract  does  not  bind  her 
separate  personal  estate,  unless  made  under 
circumstances  showing  an  understanding  be* 
tween  the  parties  that  the  separate  estate 
should  be  liable,  and  in  such  case  the  charge 
will  be  limited  to  that  part  of  the  estate 
which  it  appears  was  intended  to  be  made 
liable.     lb. 

An  agreement  by  the  wife's  trustee  that 
the  separate  estate  shall  be  liable  for  bet 
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debts  It  not  sufficient;  but  it  can  be  charged 
only  by  her  own  contract.    lb. 

The  husband  cannot  charge  his  wife's  real 
estate  for  money  which  he  has  expended  in 
making  improvements  thereon;  nor  can  a 
mechanic  who  expends  money  and  labor  on 
the  wife's  property,  at  the  sole  instance  of 
the  husband,  so  create  a  charge  thereon;  and 
a  mechanic's  lien  for  such  expenditure  is  not 
enforceable.     Knott  v.  Carpenter,  75  D.  779. 

In  California,  a  court  of  equity  has  no 
power  to  enforce  any  claim  or  demand  as  a 
charge  or  encumbrance  on  the  separate  es- 
tate of  a  married  woman,  unless  such  claim 
or  demand  has  become  a  charge,  lien,  or  en* 
enmbranoe  thereon,  by  virtue  of  a  contract, 
eridenoed  by  an  instrument  in  writing, 
signed  and  acknowledged  by  the  wife  in  ac- 
cordance with  the  provisions  of  the  statute. 
Maelay  v.  Love,  85  D.  133. 

A  married  woman  cannot  encumber  her 
separate  estate  for  the  debt  of  another.  Hart* 
man  v.  Ogborn,  93  D.  679. 

A  wife,  previous  to  her  marriage,  joined 
with  her  intended  husband  in  the  convey- 
ance of  oertaina  property  to  trustees,  for  the 
use  of  herself  and  husband.  After  the  mar- 
riage, she  became  indebted  for  goods  supplied, 
and  in  part  for  the  benefit  of  the  trust  pron- 
erty.  No  payments  having  been  made,  it 
was  agreed  that  if  the  creditor  would  give 
time,  the  husband  and  wife  should  join  in  a 
bond  to  pay  the  debt,  which  was  done,  with 
the  concurrence  of  one  of  the  trustees.  No 
payments  having  been  made,  a  bill  was  filed 
to  compel  payment  out  of  the  trust  estate, 
after  which  the  husband  and  one  of  the  true* 
tees  died.  The  bill  being  revived,  —  held,  bv 
the  court  of  appeals  reversing  the  chancel- 
lor's decree,  that  the  wife's  trust  estate  was 
not  liable.     Ewing  v.  8mith,  5  D.  557. 

When  a  married  woman  subscribes  to  capi- 
tal stock  of  a  railroad  corporation,  by  which 
she  agrees  to  take  and  pay  for  a  certain  num- 
ber of  shares  of  said  stock,  but  makes  default 
in  payment,  and  action  is  brought  to  charge 
her  separate  property  with  the  amount  of 
such  subscription,  —  held,  that  in  the  absenoe 
of  any  proof  that  either  party  dealt  on  the 
credit  of  such  property,  equity  will  not  im- 
ply or  enforce  a  charge  against  the  same. 
Rice  v.  Railroad  Co.,  30  R.  610. 

2.  Under  Married  Women's  Acts, 
a.  Generally. 

41.  Constitutionality  of  the  stat- 
utes.* —The  disability  of  the  wife  to  dis- 
pose of  her  property  may  be  removed  by  the 
legislature  without  thereby  impairing  the 
obligation  of  any  marital  contract.  Priteh* 
ard  v.  Citizens'  Bank,  28  D.  132. 

The  legislature  may  enact  laws  for  the  fur- 
ther assurance  of  the  wife's  right  in  her  sep- 

+  Constitutionality  of  statutes  validating  con- 
tract* and  deeds  of  married  women,  nee  note,  16 
D.aia-620. 
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arate  property  by  throwing  safeguards 
around  the  Jus  disponendi,  but  cannot  ss 
legislate  as  to  impair  it  in  any  degree, 
Lewis  v.  John*,  85  D.  49. 

.  A  statute  giving  the  fruits  or  proceeds  of 
the  wife's  separate  property  to  the  husband 
or  his  creditors  is  unconstitutional,  for  the 
term  "  separate  "  property,  in  the  provision 
of  the  constitution  providing  that  certain 
property  shall  be  the  wife's  separate  property, 
is  used  in  the  common-law  sense,  which  is  an 
estate  held  as  well  in  its  use  as  in  its  title 
for  the  exclusive  benefit  and  advantage  of 
the  wife.     Oeorae  v.  Hansom,  76  D.  490. 

Section  6  of  the  California  act  of  April  17. 
1850,  defining  rights  and  duties  of  husband 
and  wife,  is  not  unconstitutional  The  wife 
has  a  right  to  alienate  or  encumber  her  sep- 
arate estate  as  there  prescribed.  If  that 
portion  of  the  section  requiring  the  instru- 
ment to  be  signed  by  the  husband  were 
unconstitutional,  it  would  not  vitiate  the 
remainder  of  the  section,  if  valid  in  other 
respects.  Requiring  the  signature  of  the 
husband  is  only  an  additional  safeguard,  and 
not  so  vitally  oonneeted  with  the  object  and 
scope  of  the  act  that  it  cannot  be  stricken 
out  without  vitiating  the  whole  section. 
Maeiaf  v.  Love,  85  D.  133. 

The  constitution  of  South  Carolina  per- 
mits married  women  to  acquire,  and  hold, 
and  bequeath,  devise,  or  alienate  property  as 
if  unmarried.  The  legislature  enacted  that 
they  may  contract  ss  if  unmarried.  Hela\ 
constitutional,  and  that  a  married  woman's 
engagement  as  surety  is  valid,  although  not 
in  terms  charging  her  separate  property. 
Pehser  v.  CamtieU,  40  E.  705. 

49.  How  they  are)  Interpreted,  gen- 
erally.*—  The  separate  estate  of  a  ferns 
covert  differs  from  her  general  estate  in  this: 
that  in  her  separate  estate  the  husband  has 
no  rights  resulting  from  the  marital  relation, 
while  in  her  general  estate  he  has.  Towns* 
v.  Durbin,  77  D.  176. 

The  California  act  of  April  17,  I860,  de- 
fining the  rights  and  duties  of  husband  and 
wife,  applies  "to  property  held  as  separate 
by  a  woman  married  after  the  passage  of 
the  sot,"  without  reference  to  the  time 
when  it  was  acquired.  Madam  v.  Zees,  86 
D.  133. 

The  husband  does  not  acquire  any  legal 
interest  in  lands  of  the  wife  under  the  Indi- 
ana statutes,  but  the  same  and  the  profits 
thereof  remain  her  separate  property.  Davis 
v.  Clark,  89  D.  471. 

An  administrator  of  a  deceased  husband 
cannot  maintain  any  olaim  against  his  sur- 
viving wife  in  relation  to  property  claimed 
by  her  as  her  separate  property,  which  the 
deceased  husband  could  not  have  success- 

_i^ ^ -mm— ^ ~— mm— >^— — —— _— ^ _— mm» 

•  The  separate  property  of  the  wife,  as  affected 
by  American  statutes,  discussed,  and  the  statutes 
of  the  several  state*  and  territories  collated  tit  e 
note,  76  D.  3S7-ML 
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folly  asserted  in  his  lifetime.  Peck  v.  Brum* 
vuiabn,  89  D.  195. 

The  Oregon  constitutional  provision  that 
"  the  property  and  pecuniary  rights  of  every 
married  woman  at  the  time  of  marriage  or 
afterward;  acquired  by  gift,  devise,  or  in- 
heritance, shall  not  be  subject  to  the  debts  or 
contracts  of  the  husband,  is  not  restricted 
to  future  marriages,  but  applies  as  well  to 
marriages  contracted  before  the  enactment. 
Bnghv.  Ottenhehner,  25  R.  513. 

The  Texas  statute  in  certain  eases  im- 
poses upon  the  courts  the  duty  of  protecting 
the  separate  property  of  married  women, 
where  the  liability  of  such  property  to  be 
taken  in  execution  is  in  question.  But 
beyond  the  requirements  of  the  statute  the 
courts  cannot  go  to  extend  protection  to 
parties  who  appear  as  litigants,  and  who  are 
presumed  in  each  particular  case  to  be  able 
to  assert  and  defend  their  rights.  Baxter  v. 
Dear,  76  D.  89. 

The  Wisconsin  statute  defining  the  rights 
of  married  women  over  their  separate  estate 
does  not  apply  to  real  estate  derived  from 
the  husband.  It  applies  only  to  her  real  es- 
tate derived  from  other  sources.  Pike  v. 
Mile*,  99  D.  148. 

48.  Powers  given  to  the  wife.*— 1. 
h  general  —  A  feme  covert,  in  respect  to  her 
leparate  estate,  is  to  be  deemed  a  feme  sole 
only  to  the  extent  of  the  power  clearly 
giren  by  the  instrument  by  which  the  es- 
tate is  settled.  Lancaster  v.  Dolan,  18  D. 
025;  Oockran  v.  0'Hem,  89  D.  60;  Litton 
v.  Baldwin,  47  D.  605;  Kempton  v.  Halio- 
weU,  71  D.  112;  Penn  v.  Whitehead,  94  D. 
478. 

The  rights  of  married  women  as  to  their 
separate  property  and  their  power  over  it, 
m  California,  do  not  depend  alone  upon  the 
principles  of  the  common  law,  or  upon  the 
doctrines  of  courts  of  equity,  but  mainly 
tpon  the  constitution  and  statutes  of  the 
state.  Maclay  v.  Love,  85  D.  133.  8.  P.,  in 
Texas,  HoUb  v.  Francois,  51  D.  760. 

Married  women  need  no  longer  look  to 
equity  merely  for  the  protection  or  the  en- 
joyment of  their  separate  estates.  The  stat- 
ute is  now  the  source  of  their  right  to,  and 
power  of  disposition  over,  such  estates. 
Madam  v.  Love,  85  D.  133. 

No  legal  or  beneficial  interest  in  title,  use, 
er  enjoyment  of  the  wife's  separate  property 
passes  to  the  husband,  and  her  right  of  prop* 
arty  therein  after  coverture  is  co-extensive 
with  that  which  she  possessed  as  a  feme  sole. 
Lewie  v.  Johns,  85  D.  49. 

If  the  husband  manages  the  separate  prop- 
erty of  the  wife,  he  must  manage  it  as  her 
•operate  property;  and  she  is  entitled  to 
enjoy  the  income,  or  the  property  itself,  as 
■epaiate  property.  Wilson  v.  Wilson,  95  D. 
191  

*  Separate  estate,  control  of  wile  over,  see  note, 


2.  Power  to  contract  —  Jus  disponendL*  — 
A  wife  may  contract  with  respect  to  her 
property  in  the  mode  prescribed  by  statute, 
and:  may  take  and  hold  separate  estate,  and 
be  empowered  to  dispose  of  the  same.  Helrn$ 
v.  Franciscus,  SO  D.  402. 

As  to  her  sole  and  separate  property,  she 
will  be  considered  in  equity  as  a  feme  sole, 
with  full  power  to  make  disposition  of  it  in 
any  mode  she  chooses  to  adopt.  Kirkpatrick 
v.  Buford,  76  D.  363. 

The  profits  of  a  married  woman's  separate 
property  may  be  disposed  of  by  her  as  if  she 
were  a  feme  sole.  KantrowUs  v.  Prather,  99 
D.  587. 

A  married  woman  has  the  capacity  to  con- 
tract for  the  sale  of  her  real  estate,  and  to 
convey  it  in  the  precise  statutory  method 
conferring  the  power.  Daniel  v.  Hunter, 
100  D.  651. 

The  restriction  simpoeed  by  the  statute 
as  to  the  form  in  whioh  a  married  woman 
must  encumber  her  separate  estate  do  not 
exist  in  equity.    Maclay  v.  Love,  85  D.  133. 

The  wife  has,  in  California,  no  power  by 
contract  to  create  a  personal  liability  against 
herself  in  any  form  aside  from  exceptional 
cases,  as  under  the  act  relating  to  sole  traders. 
lb. 

A  married  woman's  common-law  disability 
as  to  contracting  continues  in  Michigan,  ex- 
cept that  statutes  have  given  her  all  the 
powers  of  a  feme  sole  with  reference  to  her 
separate  property.    Ring  v.  Burt,  97  D.  200. 

In  Missouri,  a  feme  covert  is  absolutely  a 
feme  sols  with  respect  to  her  separate  estate, 
when  she  is  not  specially  restrained,  by  the 
instrument  under  whioh  she  acts,  to  some 
particular  mode  of  disposition;  and  although 
a  particular  mode  of  disposition  is  pointed 
out,  it  will  not  preclude  ner  from  adopting 
any  other  mode  of  disposition,  unless  there 
are  words  restraining  ner  power  of  disposi- 
tion to  the  very  mode  pointed  out  Kimm  v. 
Wdppert,  2  R.  541. 

The  New  Jersey  statute  of  1852  for  bet- 
ter securing  the  property  of  married  women 
confers  upon  a  married  woman  merely  the 
Jue  tenenai,  and  gives  her  no  power  to  dis- 
pose of  her  property.  Bedford  v.  Crane,  84 
D.  155. 

The  common  law  has  not  been  relaxed  in 
Pennsylvania  so  as  to  render  valid  writings 
obligatory  or  other  personal  obligations  exe- 
cuted bv  a  feme  covert,  although  it  has  been 
changed  by  statute  so  as  to  allow  her  to  con- 
vey her  real  estate  by  deed  executed  before 
an  officer  as  provided  by  law.  Caldwell  v. 
Walters,  55  D.  592. 

By  virtue  of  the  act  of  Congress  regulating 
rights  of  property  of  married  women  in  the 
District  of  Columbia,  passed  April  10,  1869, 
a  married  woman  may  dispose  of  her  entire 

*  8ee  an  extended  note  on  the  power  of  the 
wife  to  contract  under  American  statutes,  99 IX 
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separate  estate,  whether  acquired  before  or 
after  coverture.  Smith  v.  1  Jiompson,  29  R. 
621. 

3.  Power  to  sue  and  be  sued.  —  Mar- 
ried women  are  competent  to  appear  in 
court  as  litigants,  and  while  they  have  the 
privilege  of  so  appearing,  and  are  sometimes 
under  legal  obligation  to  so  appear,  the  courts 
are  obliged  to  apply  to  them  the  same  rules 
they  apply  to  other  parties  litigating  their 
rights  in  the  courts.  Baxter  v.  Dear,  76  D. 
89. 

Authority  oonf erred  upon  a  married  woman 
to  litigate  in  her  own  right  implies  the  ca- 
pacity on  her  part  to  conduct  the  litigation 
as  shall  be  most  conducive  to  her  own  advan- 
tage. It  is  a  consequence  of  this  right  that 
she  must  be  held  to  the  use  of  the  ordinary 
diligence  of  other  suitors,  where  she  is  not 
specially  exempted  by  law  from  the  use  of 
such  diligence.  Cayce  v.  Powell,  73  D. 
211. 

A  married  woman  empowered  by  statute 
to  sue  and  be  sued,  who  has  been  made  a 
party  to  a  suit,  and  been  personally  served 
with  process,  and  who  has  appeared  by  at- 
torney, is  bound  to  inform  herself  of  the  re- 
sult of  the  suit,  and  cannot  make  any  want 
of  information  a  ground  for  enjoining  the 
judgment,  such  as  that,  by  arrangement  be- 
tween defendant  and  her  husband,  her  an- 
swer had  been  withdrawn,  and  judgment  had 
cone  against  her  by  default,  of  which  she  had 
had  no  notice  until  this  proceeding  was 
brought.    lb. 

44.  Effect  of  the  acts  upon,  previously 
acquired  rights  of  the  husband. — Stat- 
utes, such  as  the  New  York  married  woman's 
act  of  1848,  section  2,  abrogating  a  husband  s 
marital  right  to  ohoaes  in  action  of  his  wife, 
cannot  affect  a  husband's  right  to  continue 
the  prosecution  of  a  suit  for  one,  begun  be- 
fore the  act.     WesterveU  v.  Oregg,  62  D.  160. 

The  husband's  estate  in  the  wife's  land  is 
not  impaired  by  a  statute  declaring  it  sepa- 
rate property,  and  exempting  it  from  liabil- 
ity for  his  debts,  without  more,  and  the 
operation  of  such  statute  is  not  to  be  en- 
larged by  construction.  Junction  R.  B.  Co. 
v.  Harris,  68  D.  618. 

The  legislature  cannot  divest  the  husband's 
estate  in  the  wife's  land,  by  an  act  passed 
after  the  marriage,  though  before  the  con- 
veyance of  the  laud  to  her.     lb. 

The  husband  cannot  acquire  an  interest  in 
the  separate  estate  of  the  wife  by  any  inde- 
pendent act  of  his,  nor  by  his  supervision  or 
labor  can  he  acquire  any  interest  in  the  in- 
crease thereof.     Lewis  v.  Johns,  85  D.  49. 

When  a  married  woman  dies  intestate, 
and  without  descendants  or  ancestors,  her 
personal  property  goes  to  her  husband,  at 
common  law,  and  this  rule  has  not  been 
changed  by  the  various  modern  married 
women's  acts.  Robins  v.  McCtiire,  63  R. 
184. 


45.  What  becomes  part  of  the  sepa- 
rate estate.  *  —  A  feme  covert  takes  property 
to  her  separate  use  under  a  will  giving  it  to 
her  "to  have  and  to  hold  the  same  to  her, 
her  heirs  and  assigns,  to  be  for  the  sole  use 
of  herself,  her  heirs,  executors,  administra- 
tors, and  assigns,"  and  the  husband  has  no 
interest  therein  subject  to  seizure  by  his 
creditors,  especially  where  the  testator  is 
such  feme  covert's  son  by  a  former  marriage, 
and  she  is  his  sole  heir  at  law.  Smith  v. 
Wells,  39  D.  772. 

A  deposit  bv  the  husband,  in  the  wife's 
name,  in  a  savings  bank,  where  he  has  a  sep- 
arate account  in  his  own  name,  especially 
where  he  states  at  the  time  that  the  money 
is  hers,  and  takes  the  bank-book,  crediting 
the  deposit  to  her,  and  delivers  it  to  his  wife, 
inures  to  her  sole  use  as  against  his  heirs,  if 
she  survives  him,  and  he  has  done  nothing 
to  reduce  it  to  possession.  Fish  v.  Ctuhman, 
52  D.  761. 

Separate  estate  is  not  created  to  the  wife, 
in  a  marriage  settlement  executed  by  herself 
and  husband,  in  trust,  by  the  words,  "  to  the 
use,  benefit,  and  behoof  of  himself  and  wife," 
Sanderson  v.  Jones,  63  D.  217. 

To  create  separate  estate,  more  stringent 
expressions  would  seem  to  be  required  by 
later  authorities  than  formerly,     lb. 

Under  the  Alabama  statute,  if  a  life  inter- 
est in  slaves  is  conveyed  to  a  wife,  such  in- 
terest becomes  her  separate  estate,  and  does 
not  pass  to  her  husband  bv  virtue  of  his 
vested  interest  in  the  remainder.  In  such 
case,  there  can  be  no  merger  of  the  life  estate 
in  the  remainder.  Ooode  v.  Longmire,  76  D. 
309. 

A  conveyance  by  deed  of  purchase  to  the 
wife,  instead  of  the  husband,  creates  no  pre- 
sumption that  the  property  conveyed  is  her 
separate  estate.  It  excludes  all  presumption 
that  the  property  was  acquired  "  by  gift,  be- 
quest, devise,  or  descent.''  McDonald  v. 
Badger,  83  D.  123. 

The  presumption  is,  that  property  con- 
veyed to  the  wife  for  a  money  consideration 
is  common  property;  but  this  presumption 
may  be  rebutted  by  showing  that  it  was  pur- 
chased with  money  belonging  to  her  separate 
estate.    Ranwdell  y.  Fuller,  87  D.  103. 

Where  the  husband  erects  a  house  on  land 
which  is  the  wife's  separate  property,  and  in 
so  doing  uses  money  which  is  the  common 
property  of  the  husband  and  wife,  the  house 
Forms  a  part  of  the  real  estate,  and  becomes 
the  separate  property  of  the  wife.  Peek  v. 
Brummagim,  89  D.  195. 

The  wife  held  certain  leasehold  estates, 
partly  owned  by  her  before  marriage,  and 
partly  purchased  afterward  with  her  own 
money.  During  her  coverture  she  paid  the 
ground-rent  and  taxes,  and  collected  and  de- 

*  Separate  estate,  whether  deed  can  Test  prop- 
erty as,  in  absence  of  proof  as  to  source  of  pur* 
chase-money,  see  note,  96  D.  423-425. 
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posited  in  her  own  name  the  moneys  derived 
from  the  leaseholds,  and  the  husband  deserted 
her  during  the  marriage,  and  never  returned 
to  her.  li^tbat  such  money  must  be  treated 
ai  her  separate  properly,  and  that  after  her 
death  the  husband  could  not  retain  it  against 
her  separate  heirs.  Coughlim  t.  Byan,  W  D. 
875. 

A  married  woman  must  show  by  elear  and 
satisfactory  proof  tSat  property  claimed  by 
her  is  aa  acquisition  by  her  own  means,  or 
the.  moans  of  friends  independently  of  her 
husband.  This  being  established,  she  is  en- 
titled to  the  full  benefit  of  the  property  as 
her  separate  estate.  Sergey's  Appeal^  100 
D.  678. 

The  ptvpetty  m  question  has  been  held  the 
wife's  separate  property,  subject  to  disposal  by 
ier,  in  the  following  instances:  Property  ac- 
quired by  a  wife,  while  deserted  by  her  bus* 
band.     Starrett  v.  Wynn,  17  D.  654. 

Articles  purchased,  with  the  consent  of  s 
wife,  by  trustees  of  money  settled  to  her 
separate  use.     Yardley  v.  Raub,  34  D.  535. 

Proceeds  of  sale  of  property  devised  to 
the  wife.     Huston  v.  Curt,  58  D.  110. 

A  promissory  note  given  by  the  maker  to 
a  third  person,  who  had  knowledge  of  the 
wife's  rights,  in  exchange  for  one  executed 
to  the  husband  and  wife,  in  payment  of  the 
purchase  price  of  land  acquired  by  the  wife 
by  inheritance.    Hose  v.  Houston,  62  D.  478. 

All  property  acquired  by  a  wife  through 
gift,  though  under  the  management  of  the 
husband.     Dunham  v.  Chatham,  73  D.  228. 

Proceeds  arising  from  sale  of  wife's  sole 
end  separate  property,  and  lands  purchased 
with  such  proceeds;  and  they  are  subject  to 
the  same  rules  as  was  the  original  estate  be- 
fore it  was  sold  and  converted  into  a  differ- 
ent species  of  property*  Kirkpatridt  v. 
Buford,  76  D.  363. 

Property  purchased  during  coverture,  with 
wife's  separate  funds.  RamsdeU  v.  Fuller, 
57  D.  10& 

Earnings  made  by  the  wife  in  carrying  on 
business  on  her  sole  and  separate  account, 
with  the  permission  of  her  husband.  Cough* 
Bn  v.  Ryan,  97  D.  375. 

46.  Jiigrhts  of  persons  dealing  with 
husband  as  agent  of  wife.  — A  married 
woman  is  estopped  from  asserting  her  title  to 
a  horse  which  belonged  to  her,  and  which 
her  husband  sold  without  her  authority,  if 
she  was  informed  of  the  sals  before  payment 
was  made,  and  had  ample  opportunity  to 

S've  the  purchaser  notice  of  her  rights,  but 
iled  to  do  so  until  after  he  had  made  pay- 
ment to  the  husband.  Dasm  v.  Cudney,  87 
D.  755. 

A  married  woman  suing  in  trover  for  a 
bone  sold  by  her  husband  to  the  defendant, 
without  her  authority,  may  be  asked  on 
eross-examination  as  to  her  failure  to  give 
the  purchaser  notice  of  her  rights,  she  hav- 
ing testified  in  chief  that  the  horse  belonged 
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to  her,  and  that  she  had  never  sold  it 
authorised  her  husband  to  sell  it    76. 

In  the  absence  of  a  contract  or  fraud  on 
her  part,  a  married  woman  is  not  liable  to 
pay  for  the  erection  of  a  house  built  on  her 
land,  under  a  contract  with  her  husband  in 
his  own  name,  and  not  as  her  agent,  although 
As  erection  progressed  with  her  knowledge, 
consent,  and  approbation,  and  after  comple- 
tion she  resided  in  the  house  with  her  bus* 
band  and  claimed  it  as  a  homestead.  Lauer 
v.  Bandow,  28  R.  571. 

k  Charges  upon  the  Separate  Estate. 

47.  Liability,  generally,  because  ex. 
pressly  charged.  *  —  Under  a  statute  en- 
abling married  women  to  contract  in  the 
same  manner  as  if  single,  a  married  woman 
living  with  her  husband  can  only  be  made 
liable  for  necessaries  sold  to  her  and  on  her 
credit,  where  she  expressly  contracts  to  pay 
therefor  out  of  her  separate  estate,  or  the 
circumstances  show  an  intention  on  her  part 
to  assume  the  liability  exclusive  of  the  Hus- 
band. Wilson  v.  Herbert,  32  R.  243;  Dickson 
v.  Miller,  49  D.  71. 

If  the  husband  is  not  able  to  support  hit 
wife  and  her  children,  her  separate  property 
may  be  resorted  to  and  made  liable  for  that 
purpose.     CaUalian  v.  Patterson,  51  D.  712. 

48.  or  benefited.  —A  statute  pro- 
viding that  a  feme  covert  may  dispose  of  her 
separate  property  in  a  particular  mode  ap- 
plies to  the  transfer  of  the  most  insignificant 
articles  of  her  movables;  but  the  restriction 
has  been  so  far  removed  as  to  authorise  her 
to  charge  her  separate  estate  with  necessaries 
for  herself  and  family,  and  expenses  incurred 
for  the  benefit  of  her  separate  property. 
Hollis  v.  Francois,  51  D.  760.  8uch  power 
is  incident  to  the  unqualified  ownership  of 
property,  and  Is  only  limited  by  the  terms  of 
the  instrument  creating  the  estate,  or  by 
implication  arising  therefrom.  PJUQips  v. 
Oraves,  5  R.  675. 

A  married  woman  mav  be  sued  for  the  re- 
covery of  a  debt  incurred  in  the  preservation 
of  her  separate  estate,  and  if  judgment  be 
recovered  against  her,  execution  may  be 
levied  on  her  separate  property.  On  proper 
application,  the  levy  might  be  restrained  to 
the  nroceeds  first,  and  if  they  proved  in- 
sufficient, then  to  be  made  on  the  corpus; 
but  in  the  absence  of  specific  directions,  the 
levy  would  be  carried  into  effect  on  the  prop- 
erty of  the  wife  in  the  same  mode  in  which 
executions  against  property  are  usually  en- 
forced.     Womackv.  Womack,  68  D.  119. 

A  loan  by  the  husband  to  the  wife  for  the 
benefit  of  her  separate  estate  is  valid  in 
equity  as  a  charge  en  such  estate,  unless 
prohibited  by  the  instrument  under  which 
she  holds;  and  such  loan,  if  collectible,  must 
be  accounted  for  by  the  wife  as  administra- 

♦  Liability  of  wlie  for  family  usrssssrlss,  see 
note,  81 R.  697, 698. 
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trix  of  her  husband,  and  the  reasonable  pre- 
sumpfion  is,  that  the  separate  estate  is 
sufficient  to  repay  the  loan.  Gardner  v. 
Gardner,  34  D.  340. 

A  contract  made  by  a  married  woman  in 
compromise  of  a  claim  against  an  estate  in 
which  she  is  entitled  to  a  distributive  share 
is  »ne  in  respect  to  her  separate  estate,  and 
binding  on  her.  Husband  v.  BpUna,  25  R. 
273. 

Snob  a  contract  made  with  the  other  heirs 
of  the  estate  is  binding  on  them.    76. 

49.  Bills  and  notes,  or  indorsements 
thereon.— 1.  Generalprincipks.— The  Texas 
statute  prescribes  a  special  mode  for  con- 
veyance or  transfer  of  the  wife's  separate 
Koperty,  and  unless  this  mode  be  pursued, 
e  wile  has  no  power  to  charge  her  sepa- 
rate estate,  except  for  necessaries  for  herself 
and  family  and  for  expenses  incurred  for  the 
benefit  of  her  separate  property;  a  note  given 
for  these  alone,  or  jointly  with  the  husband, 
would  create  a  legal  liability  which  can  be 
enforoed  against  either  the  oommon  property 
or  the  separate  property  of  the  wife,  at  the 

SlaintifTs  discretion.  Bollis  v.  Francois,  01 
>.  760. 

A  married  woman's  giving  her  own  note 
for  supplies  bought  by  her  for  her  husband's 
farm  is  not  conclusive  evidence  that  the  in- 
debtedness was  incurred  by  her  individually; 
the  questions  of  her  agency  and  her  hus- 
band s  liability  are  for  the  Jury.  Gates  v. 
Brmeer,  09  D.  530. 

A  married  woman's  note,  executed  in  such 
manner  as  to  constitute  it  a  charge  on  her 
separate  property,  may,  in  equity,  be  en- 
foroed against  such  estate  by  a  transferee  or 
indorsee.    Baker  v.  Gregory*  66  D.  366. 

Parol  evidence  is  admissible  to  show  the 
consideration  and  purpose  of  a  note,  signed 
by  a  husband  as  **  acting  trustee, "  to  ex* 
plain  the  character  of  the  transaction,  and 
constitute  it  a  charge  on  his  wife's  separate 
estate.    lb. 

A  promissory  note  of  a  married  woman 
having  a  separate  estate  creates  no  personal 
liability  on  her;  but  where  no  restriction  is 
placed  on  her  power  to  charge  or  dispose  of 
•neb  estate,  she  may  oharge  it  with  the  pay- 
ment  of  debts  contracted  by  her  husband  by 
any  form  of  promise  or  contract  which  would 
bind  her  personally  if  she  were  sole  and 
unmarried.    lb. 

A  wife  cannot  bind  her  separate  estate  by 
Indorsing  her  husband's  notes  with  intent  to 
charge  such  estate,  where  she  holds  under  a 
deed  conveying  the  land  in  trust  for  the 
"  joint  use  ofherself  and  husband,  but  so 
as  "  not  to  be  subject  in  any  manner  "  to  his 
debts  or  contracts.  Kempion  v.  HaUowell, 
71  D.  112. 

In  California,  a  married  woman  cannot 
create  a  charge  or  encumbrance  upon  her 
separate  estate  by  the  execution  of  a  note  in 
of  services  rendered,  or  moneys 


furnished,  for  her  benefit,  or  the  benefit  of 
her  separate  estate,  or  by  the  purchase  of 
goods  for  her  separate  use,  with  the  intent 
and  understanding  that  her  separate  estate 
shall  be  bound  for  the  demand:;  nor  can  a 
court  of  equity  impose  and  enforce  such 
claim  or  demand  as  a  oharge  or  encumbrance 
upon  her  separate  estate.  Madam  v.  Lose, 
85  D.  133. 

The  sureties  to  a  promissory  note  of  s 
married  woman  who  knew  of  the  cover  tore 
at  the  time  of  signing  are  liable  on  the  note, 
even  though  the  principal  be  not.  Davie  v. 
Statu,  13  R.  882. 

In  order  to  render  the  separate  estate  lia- 
ble under  a  statute  allowing  the  wife  to 
contract  with  respect  to  it,  the  debt  most 
have  been  contracted  in  regard  to  it,  or  for 
her  own  benefit,  on  the  credit  of  her  sepa- 
rate property,  or  by  some  appropriate  nv 
strument  executed  oy  her  with  a  view  to 
make  the  debt  a  specifio  charge  on  it.     A 

general  engagement  to  pay  a  debt  contracted 
y  a  bill  or  note  having  no  reference  to  her 
separate  property — e.  g.,  an  indorsement  by 
her  of  a  note  given  by  her  husband,  for  his 
own  indebtedness — will  create  no  such 
oharge  as  can  be  enforoed  in  a  court  of 
equity.     William*  v.  Hugunin,  18  R.  607. 

A  married  woman  is  liable  upon  her  prom- 
issory note  given  for  an  overdraft  of  her 
bank  account  Davie  v.  Fir*  Nat.  Bank,  20 
R.484. 

A  married  woman  is  not  liable  on  her  in- 
dorsement of  a  note  transferred  by  her  to 
secure  the  debt  of  a  corporation  in  which 
she  is  a  stockholder.  Russel  v.  People9*  Boe- 
ings Bank,  33  R.  444. 

2.  Illustrations.  —Where  a  married  woman, 
possessed  of  separate  real  estate,  indorsed 
notes  as  surety  for  her  husband,  without 
consideration  and  without  benefit  to  her 
separate  estate,  which  indorsement  par- 
ported,  in  terms,  to  charge  her  separate  es- 
tate with  payment,  —  held,  1.  That  such 
indorsement  was  a  sufficient  charge  upon  her 
separate  estate;  2.  That  an  action  on  such 
indorsements,  the  oomplaint  in  which  sets 
forth,  in  addition  to  the  ordinary  allegations, 
the  coverture  of  the  defendant,  a  separate 
estate  in  her,  and  her  intent  to  charge  such 
estate,  is  maintainable;  3.  In  order  to  make 
the  indorsement  of  a  married  woman  a 
oharge  upon  her  separate  estate,  all  that  if 
necessary  is  her  declaration  in  the  contract 
of  indorsement  or  instrument  creating  the 
charge  of  her  intent  so  to  charge  her  separate 
estate.  The  charge  need  not  be  in  such  form 
as  to  create  a  specifio  lien.  Corn  fSrckange 
Ins.  Co.  v.  Babnck,  1  R.  601. 

A  married  woman,  having  separate  prop- 
erty, joined  with  her  husband  in  a  note  for 
the  purchase  price  of  real  estate  purchased 
by  the  husband.  To  secure  the  payment 
thereof,  a  deed  of  trust  of  the  same  real  es- 
tate was  executed  by  both  husband  and  wife. 
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Default  being  mmd«  in  the  payment,  the 
bod  was  sola,  and  rait  brought  to  make 
good  too  deficiency  out  of  the  wife's  separate 
estate.  &ela\  that  the  note  was  not  a  charge 
on  the  wife's  estate,  and  that  parol  evidence 
was  not  admissible  to  prove  her  intent  to 
ehargo  ra>    JBbmh  y.  Wetppett,  2  R*  041* 

A  married  woman  gave  a  promissory  note 
hi  payment  of  her  husband's  debts,  without, 
in  terms,  making  it  a  charge  upon  her  sepa- 
rate estate.  Held,  that  an  action  could  be 
maintained  against  her  on  said  note,  and  her 
separate  estate  applied  in  payment  of  the 
Deotingr.  BoyJe,  12  R.  480. 

A  married  woman  executed  a  promissory 
n  the  ordinary  form,  without  any 
elanse  charring  its  payment  npon  her  sepa- 
rate estate,  out  authorised  the  payee  to  add 
any  to  it  which  his  counsel,  upon  consulta- 
tion, should  pronounce  needful  to  make  it 
"right,  legal,  and  proper."  Held,  that  this 
warranted  the  subsequent  addition,  by  the 
payee,  of  the  words  necessary  to  charge  the 
payment  on  her  separate  estate,  and  it  was 
munaterial  that  she  was  not  advised  of  the 
precise  terms  of  the  addition.  Taddlksn  v. 
CbnweO;25R.253. 

A  married  woman  borrowed  money  and 
gave  her  notes  therefor,  avowing  that  she 
wanted  the  money  to  pay  interest  on  mort- 
gages on  her  separate  estate,  but  not  char- 
ling  her  estate  in  the  notes  themselves;  in 
mc£  the  money  was  not  need  for  the  benefit 
of  her  separate  estate.  Held,  that  her  estate 
was  still  liable  therefor.  Me  Vey  v.  CantreU, 
26  R.  605. 

50.  Conveyances.—- 1.  In  general.— A 
married  woman  may  convey  her  real  prop- 
erty in  New  York  by  deed,  though  she  could 
not  do  so  at  common  law.  Bool  v.  Mist,  31 
D.  286. 

Deeds  of  married  women  must  be  recorded 
within  the  time  prescribed  by  law,  in  order 
to  peas  the  title  out  of  the  grantor;  this  rale 
of  law  is  not  affected  by  the  tenth  section  of 
the  Kentucky  act  of  1831,  providing  that 
deeds,  if  not  recorded  within  the  time  pre- 
scribed by  law,  bat  recorded  subsequently, 
•hall  be  effectual  to  all  purposes  from  the 
time  of  recording,  as  this  statute  does  not 
apply  to  the  deeds  of  a  feme  covert.  Sear' 
borough  r.  Waiting  50  D.  528. 

Courts  will  examine  with  vigilance  trans- 
fers and  encumbrances,  by  a  wife,  of  her  sepa- 
rate property,  even  when  the  formalities  of  the 
statute  have  been  complied  with,  and  protect 
the  wife  from  undue  influence  or  fraud,  or 
compulsion  of  her  husband  or  others;  but 
where  such  defenses  are  insisted  on,  they 
mutt  be  averred  by  the  wife  and  sustained 
by  proof,  as  it  is  not  incumbent  on  the  plain- 
tiff to  establish  a  negative.  HoUis  v.  Fran- 
com,  51  D.  76a 

A  transfer,  by  the  wife,  of  her  separate 
property,  under  the  forms  prescribed  by  law, 
wuT  pass  all  her  rights  to  the  property,  un- 
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supported  by  a  consideration  inuring  to  her 
benefit.    CaSahan  v.  Patterson,  51  D.  712. 

The  California  married  woman's  property 
act  of  1850  is  enabling  only;  and  on  convey- 
ance, by  a  married  woman,  of  her  separate 
estate,  title  vests  in  her  grantee  only  on  com- 
pliance with  the  mode  of  conveyance  pre- 
scribed by  statute,  and  the  conveyance  of  a 
married  woman,  not  executed  in  accordance 
therewith,  is  generally  invalid*  Morrison  v. 
Wilson,  73  D.  593. 

Fraud  affects  a  married  woman's  contracts 
so  as  to  prevent  their  enforcement,  but  not 
so  that  a  fraudulent  representation  will 
divest  the  woman's  title,  in  the  face  of  a 
statute  declaring  a  different  and  exclusive 
mode  of  divestiture.    lb. 

The  statutory  reouirements  must  be  sub- 
stantially complied  with,  or  a  sale  voder 
their  provisions  will  be  void.  So  also  where) 
a  mode  is  provided  by  a  statute  for  the  con- 
veyance off  a  married  woman's  interest  in 
real  estate.  Orapengetker  v.  Fejervary,  74 
D.  336. 

A  mistake  in  the  deed  of  a  married  woman 
will  not  be  rectified  as  against  her.    lb, 

A  statute  giving  a  married  woman  power 
to  convey  her  real  estate  as  if  unmarried 
enables  a  woman  married  at  the  time  of  the 
enactment  of  the  statute  to  convey  such 
property  acquired  before  as  well  as  after  the 
marriage,  without  the  joining  of  the  husband 
in  the  conveyance.  McKesson  v.  Stanton,  36 
R.850. 

A  dedication  of  a  street  by  a  married  wo- 
man may  be  presumed  as  appurtenant  te 
her  deed.  InasanapoUs  v.  Kingsbury,  51  R. 
749. 

A  statutory  power  to  a  married  woman  to 
"  sell  and  convey M  her  lands  as  if  unmar- 
ried authorizes  her  to  lease  them,  and  she 
may  lease  them  in  conjunction  with  her  hus- 
band.    Warren  v.  Wagner,  51  R.  446. 

A  statute  providing  that  a  wife  may  not* 
without  the  joinder  of  husband,  oonvey  cer- 
tain real  estate,  does  not  prohibit  her  leas- 
ing the  premises  in  her  name  alone  for  a 
term  of  years.    Perkins  v.  Morse^l  R.  780. 

2.  Mortgages.  —A  wife  may,  b^nortoage, 
encumber  her  separate  estate,  provided  she 
observes  the  formalities  prescribed  for  the 
conveyance  of  her  entire  interest.  Sampson 
v.  Williamson,  55  D.  762. 

A  general  power  of  alienation  in  the  wife 
includes  a  power  to  mortgage,  when  such 
power  of  alienation  it  not  conferred  for  any 
special  object!  or  to  effect  any  specific  pur- 
pose,   lb, 

.A  wife's  mortgage  of  her  expectant  in- 
terest in  her  fathers  estate,  upon  his  death, 
to  secure  an  antecedent  debt  of  her  hus- 
band, will  not  be  enforced,  the  mortgagee 
not  being  a  purchaser  for  value.  Baylor  v. 
Com.,  80  D.  551. 

A  mortgage  by  a  wife,  of  her  separate  prop* 
erty,  to  secure  her  husband's  debt,  and  in 
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consideration  of  an  extension  of  time  for  the 
payment  thereof,  is  valid  and  enforceable 
against  the  property,  if  fairly  obtained. 
Ureen  r.  Scranaae,  87  D.  447. 

False  representations  made  to  the  wife  by 
the  husband,  or  undue  influence  exerted  by 
him  to  induce  her  to  execute  such  mortgage, 
•he  having  afterwards  duly  acknowledged 
is,  will  not  affect  the  mortgagee  or  prejudice 
his  security,  if  the  husbands  conduct  was 
without  the  instigation,  procurement,  knowl- 
edge, or  consent  of  the  mortgagee.    lb. 

Such  mortgage  is  invalid,  if  she  was  in- 
duoed  to  execute  it  from  fear,  excited  by 
threats  made  to  her  by  the  mortgagee  of  an 
illegal  criminal  prosecution  against  tier  hus- 
band,   lb. 

8uch  mortgage  is  valid,  though  executed 
because  of  the  mortgagee's  threats  of  crim- 
inal prosecution  against  her  husband,  if  the 
debt  is  just,  and  the  criminal  accusation 
was  well  founded,  or  upon  reasonable 
grounds  believed  to  be  so  by  the  mort- 
gagee, and  the  wife  freely  and  deliberately 
executed  the  mortgage,  without  undue  in- 
fluence by  the  mortgagee,  unless  the  cir- 
eumstanees  are  such  as  render  it  illegal,  as 
an  agreement  to  compound  a  felony.    lb. 

A  married  woman  gave  a  promissory  note 
secured  by  a  mortgage  upon  her  separate 
estate.  The  note  was  void  at  law.  Held, 
that  the  mortgage  was  also  void,  and  oould 
not  be  foreclosed  by  action;  but  that  a  suit 
in  equity  could  be  maintained  to  make  the 
debt  a  charge  upon  the  mortgaged  estate. 
Heburn  v.  Warner,  17  R.  86. 

8.  Power  of  attorney  to  convey.  —  A  mar- 
ried woman  may,  jointly  with  her  husband, 
give  a  power  of  attorney  to  convey  her 
separate  estate,  and  such  power,  when  ac- 
knowledged in  the  manner  prescribed  by 
the  statute  for  passing  the  estate  of  mar- 
ried women,  will  be  good  and  effectual  to 
enable  the  attorney  to  oonvey.  Patton  t. 
King,  84  D.  096. 

The  attorney  in  fact  of  a  married  woman, 
to  make  a  deed,  is  competent  to  acknowl- 
edge the  same  for  registration.    lb. 

51.  Otftar  sealed  instrument*  — A 
bond  Toid  at  law,  when  executed  by  reason 
of  ooverture,  cannot  be  enforoed  by  action 
at  law  as  a  personal  obligation  against  the 
feme  covert,  unless  she  makes  a  new  promise 
after  she  has  become  discovert.  Dobbin  v. 
Hubbard,  65  D.  425. 

A  married  woman  is  not  liable  as  surety 
upon  a  guardian's  bond  in  which  there  is 
no  expression  of  intention  to  charge  her 
separate  estate,  although  it  is  executed  in 
compliance  with  an  order  of  court,  and  ac- 
companied by  her  affidavit  that  she  pos- 
sessed the  requisite  amount  of  estate. 
Qoeman  v.  Cruger,  25  R.  141. 

53.  Simple  contracts.* — The  separate 

•  Separate  estate,  power  to  contract  with  re- 
spect to,  see  note*  78  O.  236-22* 


estate  of  the  wife  is  chargeable  for 
saries  contracted  for  by  her  while  a 
and  sole.    Dickson  v.  Miller,  49  D.  71. 

A  verdict  obtained  through  a  plea  of 
bankruptcy,  in  an  action  at  law  for  neces- 
saries supplied  the  wife  while  minor  and 
sole,  is  no  bar  to  a  bill  in  equity  to  sub- 
ject the  separate  property  of  the  wife  to 
the  payment  of  the  debt  so  contracted.    lb. 

A  married  woman  may  bind  her  separate 
estate  by  a  contract  for  compensation  of  an 
attorney  at  law  for  his  services  in  defend- 
ing her  interests  in  a  legal  proceeding  in 
reference  thereto  or  affecting  the  same,  al- 
though the  enabling  statutes  do  not  ex- 
pressly authorize  sucn  employment*  Porter 
v.  Haley,  30  R.  502. 

Under  a  statute  making  married  women 
liable  on  their  contracts  "for  articles  neoes 
sary  for  the  support  of  the  family,  *  a 
married  woman  is  liable  on  her  oontraot 
for  the  funeral  expenses  of  her  mother,  who 
lived  and  died  in  the  household,  leaving  no 
estate.    Baxr  v.  Robinson,  56  R.  198. 

53.  Purchases  and  sales.— A  feme 
covert  cannot  dispose  of  her  separate  personal 
estate  as  •.feme  eole,  unless  empowered  br 
the  deed  of  settlement,  and  if  so  empowered, 
the  mode  there  prescribed  must  be  strictly 
followed.     Calhoun  v.  Calhoun,  49  D.  667. 

Equity  cannot  confirm  a  sale  of  a  wife's 
separate  estate  where  the  deed  creating  the 
estate  expressly  prohibits  her  alienation  of 
it    lb. 

The  sale  of  a  feme  covert  %  separate  prop- 
erty by  her  will  not  be  sustained  in  equity, 
unless  it  is  voluntary,  even  if  there  are  no 
restrictions  in  the  deed  of  conveyance  to  her. 
lb. 

The  sale  of  the  wife's  property  to  pay 
debts  of  the  husband  will  not  be  confirmed 
in  equity,    lb. 

The  wife  may,  as  a  sole  trader,  acquire 
property  by  purchase  during  the  marriage, 
under  she  California  act  denning  the  rights 
of  husband  and  wife.  This  right  exists  only 
as  an  exception  to  the  general  rule  as  laid 
down  in  section  2  of  that  statute.  Aloer* 
eon  t.  Jones,  70  D.  689. 

Where  a  married  woman  bought  articles 
for  family  use  from  time  to  tune,  paying 
for  them  partly  with  her  own  earning*  and 
partly  with  money  furnished  by  her  husband, 
and  not  discriminating  or  separating  part 
of  the  property  as  her  own  from  the  rest* 
and  there  being  nothing  in  the  articles 
themselves  to  indicate  that  they  were  for 
her  personal  and  exclusive  use,  it  would  be 
prima  fade  evidence  that  she  did  not  olaitn 
or  have  any  separate  title  or  exclusive  right 
in  any  portion  of  them.  Kelly  v.  Drees,  90 
D.  138. 

Where  a  married  woman  purchases  goods 
for  herself  in  her  own  name  and  on  her  ewa 
credit,  the  law  will  presume  that  she  intends 
to  charge  her  separate  estate,  although  the 
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foods  may  bo  necessaries  which  the  husband 
is  bonnd  to  famish,  and  although  the  agree- 
ment is  verbal.     Miller  v.  Brown,  4  R.  345. 

Under  the  laws  of  Alabama  creating  the 
separate  estates  of  married  women,  a  mar- 
ried woman  has  no  general  power  of  con* 
tracting  nor  of  acquiring  property  by 
purchases  on  credit.  Therefore,  where  a 
husband  carries  on  a  store  in  the  name 
and  for  the  benefit  of  his  wife,  purchasing 
the  goods  partly  with  her  means,  and  partly 
on  her  sole  credit,  the  latter  do  not  become 
part  of  her  separate  estate,  but  are  liable  for 
the  husbands  debts.  Wilder  ▼.  Abemetky, 
25  R.  734. 

Under  the  Wisconsin  statute  concerning 
the  separate  property  and  business  of  mar- 
ried women,  where  a  married  woman  owns 
a  farm,  and  she  and  her  husband  are  en- 
gaged together  in  carrying  it  on,  and  pur- 
chase goods  for  the  use  of  the  family,  upon 
the  credit  of  the  wife's  ownership  of  the 
farm,  she  as  well  as  her  husband  becomes 
liable  therefor  at  law,  as  if  unmarried, 
whether  the  contract  is  written,  oral,  or 
partly  written  and  partly  oral.  Krouskop  v. 
Shontz,  37  R  817. 

A  married  woman  selling  her  separate 
stock  of  millinery  goods  and  the  good-will  of 
the  business  may  bmd  herself  by  her  engage- 
ment not  to  carry  on  that  business  at  that 
place  or  within  such  a  distance  as  would 
interfere  with  it.  Morgan  v.  Perhamu*,  38 
R.607. 

A  married  woman  is  liable  for  necessaries 
purchased  by  her  upon  credit,  and  upon  her 
oral  promise  to  pay  for  them,  although  they 
are  intended  for  and  are  used  by  her  hus- 
band and  children  as  well  as  herself,  and 
although  at  the  time  of  the  purchase  she 
had  no  separate  estate.  Tiemyer  v.  Turn- 
quist,  39  R.  674. 

64.  liability  of  separate  estate  for 
husband's  debts.— 1.  General  rules.— The 
husband  has  no  such  interest  in  the  separate 
estate  of  the  wife  as  could  be  disposed  of 
under  execution  in  satisfaction  of  his  debts. 
Howard  v.  North,  51  D.  769. 

A  married  woman  is  bound  by  her  fraud- 
ulent representations,  voluntarily  made,  in 
reference  to  her  separate  property.  If  she 
makes  admissions  and  representations  in 
respect  to  ber  rights  of  property,  by  which 
others  are  deceived  ana  induced  to  give 
credit  to  her  husband  on  the  faith  of  the 
property,  she  will  be  precluded  from  assert- 
ing her  claim  against  the  rights  of  those  who 
have  confided  in  and  acted  upon  her  repre- 
sentations and  admissions,  whether  they 
were  true  or  false.  Graven*  v.  Booth,  68  D. 
112. 

A  married  woman's  separate  estate  will  be 
protected  in  equity  from  sale  under  execu- 
tions against  her  husband,  where  her  trustee 
refuses  to  interpose  a  claim  at  law.  Bridges 
v  Phillip*,  60  D.  495. 


Property  belonging  to  a  wife  under  a  valid 
foreign  antenuptial  contract,  made  by  her 
and  her  husband,  cannot  be  taken  on  execu- 
tion in  this  country  to  satisfy  the  husband  s 
debts.    SeheferUng  v.  Huffman,  62  D.  281. 

Equity  will,  by  injunction,  restrain  a  cred- 
itor of  the  husband  from  selling,  under  exe- 
cution, the  wife's  property  belonging  to  her 
by  the  terms  of  a  ▼slid  foreign  antenuptial 
oontract  made  by  the  husband  and  wife.   lb. 

All  the  property  that  can  be  shown  to  be- 
long to  the  separate  estate  of  the  wife,  by 
satisfactory  testimony,  whether  real,  per- 
sonal, or  mixed,  and  all  the  rents,  issues, 
profits,  and  increase  thereof,  are,  under  the 
constitution  of  California,  sacred  to  the  use 
and  enjoyment  of  the  wife,  and  cannot  be 
held  to  answer  for  the  debts  of  the  husband. 
Lewi*  r.  John*,  85  D.  49. 

The  products  of  the  wife's  separate  estate 
and  property  procured  therewith  belong  to 
the  wife,  and  cannot  be  reached  by  her  hus- 
band's creditors  because  the  labor  of  her 
husband  and  children  entered  into  the  prod- 
ucts.   ,Ru*h  T.  Vought,  93  D.  769. 

The  wife  is  entitled  to  the  benefit  of  the 
products  or  avails  of  lands,  when  the  evidence 
clearly  shows  the  land  to  be  her  separate 
property,    lb. 

A  wife  engaged  a  seamstress  to  do  work 
in  her  husband's  family,  agreeing  on  the 
amount  of  wages,  but  not  stating  who  was 
to  pay  her,  the  seamstress  knowing  that  she 
was  married.  While  the  work  was  going 
on,  the  wife  told  the  seamstress  that  she  had 
property  of  her  own,  which  she  was  going  to 
sell,  and  when  she  sold  it  she  would  pay 
her,  and  she  did  afterward  pay  her  a  small 
sum  on  account.  Held,  that  no  action 
would  lie  against  the  wife.  Flynn  v.  Me*' 
*enger,  41  R.  279. 

2.  Separate  personal  estate,  when  liable.  — 
Personal  property  conveyed  to  a  trustee,  foe 
the  separate  use  of  a  married  woman  dur- 
ing her  life,  is  not  liable  to  be  taken  in  exe- 
cution for  her  husbands  debts.  Sharp  v. 
WickUffe,  14  D.  37. 

The  husband  has  an  estate  for  life,  in 
Alabama,  in  a  slave  bequeathed  by  a  testa- 
tor to  his  daughter  and  her  husband  during 
their  natural  lives,  free  from  the  debts  of 
the  husband,  and  to  the  survivor  during  his 
or  her  natural  life,  and  the  slave  is  subject 
to  sale  on  execution  against  him*  Sale  v. 
Saunder*,  57  D.  157. 

Where  the  wife  suffers  her  money  to  be 
employed  by  her  husband,  and  blended 
with  his  earnings  so  that  it  cannot  be  sepa- 
rated therefrom,  the  most  favorable  position 
she  can  be  allowed  to  take  is  that  of  a  pre- 
ferred creditor  in  equity,  as  such  entitled  to 
her  money  and  interest.  Olidden  v.  Taylor* 
91  D.  98. 

A  creditor  seeking  to  subject  to  the  pay. 
ment  of  the  husband's  debt  a  fund  held  for 
the  sole  and  separate  use  of  the  wife  will  be 
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governed  by  the  lex  fori,  and  such  judgment 
will  be  rendered    m  that  law  authorizes. 
8milh  v.  McAlee,  92  D.  641. 
A  married  woman  does  not  render  her 

Sersonal  property  liable  for  her  husband's 
ebts,  merely  by  allowing  him  to  have  a 
general  use  and  control  over  it,  consistent 
with  their  common  interests;  although  if 
she  permits  her  husband  to  deal  with  and 
sell  it  as  his  own,  a  purchaser  from  him 
would  be  protected.  Dean  v.  Bailey,  99  D. 
633. 

A  married  woman,  owning  and  carrying 
on  a  farm  for  the  support  of  her  family  or 
her  husband's  family,  is  engaged  in  a  "busi- 
ness on  her  separate  account,"  within  the 
meaning  of  a  statute  requiring  her  to  file  a 
certificate  that  personal  property  used  in 
her  separate  business  is  owned  by  her,  in 
order  to  exempt  it  from  attachment  against 
her  husband.     Snow  v.  Sheldon,  30  R.  684. 

Crops  raised  on  a  wife's  land  by  a  hus- 
band's labor  are  not  liable  for  his  debts,  al- 
though she  bought  the  land  on  credit,  and 
was  engaged  in  paying  for  it  by  the  profits 
of  the  crop  i  so  raised.  Dayton  v.  Walsh,  32 
R.  757;  Potion  v.  Rankin,  34  R.  264. 

3.  Separate  real  estate,  when  liable,  —  Land 
purchased  by  the  husband,  but  conveyed  to 
the  wife,  is  her  separate  estate,  and  cannot 
be  reached  in  equity  by  a  judgment  creditor 
of  the  husbaud,  whose  claim  accrued  after 
payment  for  the  land,  but  before  convey- 
ance, where  such  purchase  aud  conveyance 
are  made  bona  fide,  pursuant  to  a  prior  agree- 
ment on  the  husband's  part,  made  in  con- 
sideration of  the  wife's  allowing  him  to  sell 
for  his  own  use  certain  separate  estate  of 
hers  of  equal  value.  Barnett  v.  Going*,  44 
D.  766. 

The  husband's  judgment  creditor  cannot 
•abject  to  his  demand  improvements  on  the 
wife's  land,  paid  for  and  made  by  the  hus- 
band, where  such  improvements  consist 
mainly  of  the  repair  of  a  house  with  mate- 
rials furnished  in  the  greater  part  by  the 
wife's  parents,  and  they  were  necessary  to 
put  the  premises  in  habitable  condition; 
there  being  no  intentional  wrong  in  which 
the  wife  may  be  presumed  to  have  partici- 
pated.   Ro?nnson  v.  Huffman,  61  D.  177. 

A  sheriff  may  be  enjoined  from  selling, 
under  an  execution  against  the  husband, 
real  property  belonging  to  the  wife.  Alver* 
•on  v.  Jones,  70  D.  689. 

A  sale  and  deed  of  real  property  by  a  sher- 
iff, under  an  execution  against  the  husband, 
conveys  to  the  purchaser  a  prima  fade  title, 
which  the  wife  has  to  overcome  by  proof; 
such  sale  and  deed  is  therefore  a  cloud  upon 
her  title.    lb. 

The  wife  is  restricted  from  alienation  of 
property  for  paying  or  securing  the  hus- 
band's debt,  when  the  property  was  devised 
to  her  for  her  "sole  and  separate  use,  not 
subject   to  the  debts  or  contracts  of  her 


present  or  any  future  husband."    Keaton  v. 
Scott,  71  D.  196. 

Where  the  husw  *  voluntarily  expends) 
money  whioh  is  comma**  "operty  in  build- 
ing a  house  on  land  which  i»  *o  wife's  sepa- 
rate property,  he  has  no  lien  on  the  house 
or  land  therefor,  nor  have  his  creditors  after 
his  decease.  Peek  v.  Brummagim,  39  D.  195. 
Where  the  husband  during  his  lifetime 
oonveyed  property  to  his  wife,  so  as  to  make 
it  her  separate  property,  and  which  convey- 
ance was  not  made  to  defraud  his  creditors, 
the  general  creditors,  after  his  death,  can* 
not  have  it  declared  common  property  for 
the  purpose  of  applying  its  proceeds  in  pay- 
ment of  their  claims,  nor  have  they  any  lien 
whioh  they  can  enforce  thereon  for  that  pur- 
pose,    lb. 

In  an  action  by  a  surviving  wife  against 
the  administrator  and  creditors  of  her  de- 
ceased husband,  to  enjoin  the  sale  of  her 
separate  property  for  payment  of  his  debts, 
the  court  will  not  direct  in  what  manner  a 
mortgage  given  by  the  husband  and  wife  on 
both  common  and  separate  property  shall  be 
satisfied,  where  the  mortgagee  has  presented 
his  claim  for  allowance  against  the  estate, 
and  does  not  seek  to  injure  or  impair  plain- 
tiff's rights,     lb. 

Where  a  husband  whose  property  is  less 
in  value  than  the  amount  exempted  from 
execution  gives  part  to  his  wife,  who  in- 
vests it  in  real  estate  for  herself,  that  real 
estate  is  not  liable  for  the  husband's  debts. 
Burdge  v.  Bolin,  66  R.  724. 

Lands  purchased  and  paid  for  by  the  wife, 
with  the  profits  and  earnings  derived  from 
business  carried  on  by  her  in  her  own  name, 
whioh  have  become  a  part  of  her  statutory 
estate,  cannot  be  subjected  by  the  husband  s 
creditors,  though  the  conveyance  was  exe- 
cuted after  the  accrual  of  their  debts;  and 
where  the  consideration  of  the  conveyance 
is  an  account  of  goods  sold  after  the  accrual 
of  the  complainant's  debt,  which  were  the 
accretions  of  her  business,  constituting  a  part 
of  her  estate,  it  cannot  be  considered  as  her 
subsequent  earnings,  and  cannot  be  sub- 
jected to  the  payment  of  the  debt.  Carter 
v.  Smith,  60  R.  738. 

4.  Mortgagee  and  fledge*  to  eeemre  hms- 
baruTs  debts.  — -  A  wife  may  mortgage  bar 
separate  property  for  her  husband's  debt, 
with  a  power  of  sale  in  case  of  default, 
and  a  sale  under  such  a  power,  pursuant  to 
law,  will  bar  her  right  of  redemption,  par- 
ticularly in  favor  of  subsequent  bona  fide 
purchasers,  without  notioe  of  any  outstand- 
ing equity.  Demewest  v.  Wynkoop,  8  D.  467. 
A  wife  can,  by  complying  with  the  for- 
malities prescribed  by  statute,  pass  her  whole 
estate  for  the  payment  of  her  husband's 
debts;  and  her  competence,  under  the  same 
sanction,  to  pass  a  less  interest,  or  to  en- 
cumber her  estate,  cannot  be  questioned. 
Hollis  y.  Francois,  61  D.  76a 
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Unless  forbidden  by  s  statute,  a  wife  may 

ledge  a  policy  of  insurance  issued  on  her 

asband's  life  for  her  benefit,  as  security 
lor  his  debt  evidenced  by  his  note,  and  a 
renewal  of  the  note  will  not  discharge  the 
creditor's  claim  on  the  policy.  CoUina  ▼. 
Zfewfcy,  34  R.  72. 

A  wife  executed  a  mortgage  on  her  sepa- 
rate property  to  secure  her  nusband  s  note, 
before  the  note  was  due,  without  any  agree- 
ment to  extend  the  time  of  its  payment  or 
ether  consideration.  Held,  not  enforceable, 
Katuai  Mfg.  Co.  v.  Oandy,  38  K.  370. 

55.  Debts  of  wife  incurred  in  car- 
rying on  business.*  —  A  married  woman 
haying  separate  estate  may  engage  in  trade, 
with  the  consent  of  her  husband,  either 
solely  or  in  partnership  with  another,  and 
may  make  her  separate  estate  liable  for  the 
debts  incurred  in  conducting  the  business. 
And  she  will  be  entitled  to  the  profits  of  the 
business  against  her  husband,  and  also  as 
against  her  husbands  creditors,  to  the  ex- 
tent at  least  to  which  such  profits  may  not 
be  due  to  the  labor,  skill,  capital,  or  credit 
furnished  by  him.  Penn  v.  Whitehead^  94  D. 
478. 

The  stock  and  property  in  a  millinery 
shop  must  be  treated  as  separate  property 
of  the  wife,  and  liable  for  her  debts  incurred 
in  the  business,  where  the  husband  suffered 
the  wife  to  set  up  the  business  in  her  own 
name,  and  to  manage  it  at  her  own  discre- 
tion, he  having  nothing  to  do  with  making 
the  pnrch sees.  Keeping  the  accounts,  or  pay- 
ing the  debts  of  the  business,  and  having 
furnished  no  capital  for  which  he  had  not 
been  repaid,  ana  having  had  no  communi- 
cation with  those  of  whom  she  made  her 
purchases.    Partridge  v.  Stacker,  84  D.  664. 

The  husband  has  no  equity  to  goods  em- 
ployed in  the  millinery  business  conducted 
by  his  wife,  as  against  the  rights  of  her 
creditors,  on  the  ground  that  she  had  been 
supported  by  him  while  she  was  carrying  on 
the  business,  and  that  he  assisted  her  occa- 
sionally in  it.     lb. 

An  assignment  by  the  husband,  of  such 
stock  and  property,  creates  no  lien  which 
will  be  effectual  against  her  creditors  who 
supplied  goods  to  the  shop,  in  favor  of  an 
assignee  who  had  notice  that  the  stock  and 
property  were  purchased  by  the  wife,  and 
the  business  carried  on  by  her  alone.     lb. 

Where  property  is  conveyed  to  a  trustee 
on  a  consideration  flowing  from  the  wife,  for 
her  separate  use  for  life,  to  remain  in  her 
possession  for  her  support,  and  for  that  of 
her  issue  and  family,  and  for  no  other  pur- 
pose, with  power  to  dispose  of  it  by  will 
among  her  family,  she  has  power  to  charge 
her  life  estate  with  the  payment  of  the  debts 
of  the  business  in  which  she  is  engaged. 

*  8ee  note  on  tbe  liability  of  the  separate  prop- 
erty lor  debts  snd  contracts  of  the  wile,  5  D.  b&h- 
ftfe.    bee  also  notes,  37  1>.  7W-714;  Ti  D.  512-Sle. 


And  she  is  entitled  to  have  the  debts  of  the 
business  discharged  oat  of  its  assets  in  ex- 
oneration of  her  separate  life  estate.  Pem 
r.  Whitehead,  94  D.  478. 

Where  the  wife  of  an  insolvent,  without 
means  of  support  for  herself  or  family,  with 
his  consent  engages  in  mercantile  business, 
for  her  separate  use,  by  the  aid  of  her  friends 
in  loaning  her  money  or  selling  her  goods 
on  the  credit  of  the  business,  her  stock  in 
trade  will  be  liable  for  the  payment  of  her 
debts  thus  contracted,  preferably  to  the 
proper  debts  of  her  husband,  even  though 
the  necessary  labor  and  skill  used  in  con- 
ducting the  business  be  furnished  by  him 
and  his  minor  sons,     lb, 

A  wife  cannot  be  affected  by  the  fraud 
of  her  husband;  and  where  she  has  a  right 
to  havo  the  assets  of  a  business  in  which 
she  is  engaged  applied  to  the  payment 
of  the  debts  of  such  business,  in  axon* 
eration  of  her  separate  estate,  she  will 
not  be  deprived  of  that  right  by  any  fraud 
of  her  husband  in  trading  in  his  name  as 
agent  without  disclosing  the  name  of  his 
principal.    lb. 

The  husband  can  set  up  no  claim  to  com* 
pensation  for  services  rendered  in  carrying 
on  the  separate  trade  of  his  wife  which  will 

Sre vent  the  full  payment  of  what  may  be 
ue  by  her  to  others  on  that  account.  But 
the  profits  of  such  trade  are  justly  due  to 
the  husband,  auoad  his  creditors,  for  the 
labor  and  skill  of  himself  and  his  minor 
sons,  contributed  by  him  to  the  business. 
lb. 

The  expemes  of  the  support  of  the  hus- 
band and  of  his  wife  and  -family  are  a  part 
of  the  necessary  expenses  of  the  business 
carried  on  by  her,  without  which  there 
could  be  no  profits,     lb. 

A  married  woman  living  with  her  hue- 
band  may  not  form  a  mercantile  partner* 
ship  so  as  to  subject  her  separate  estate  at 
law  to  its  obligations.  Carey  v.  Bunuss,  48 
R.790. 

A  married  woman  living  with  her  hus- 
band kept  a  boarding-house,  with  his  con* 
sent,  and  controlled  the  entire  business. 
Htldy  that  a  contract  of  purchase  made  by 
her  in  her  own  name,  for  the  purpose  of 
such  business,  must  be  regarded  as  a  contract 
in  relation  to  her  sole  property,  upon  whioh 
she  was  personally  liable  under  the  Michigan 
statute  relating  to  married  women.  TUi/tum 
v.  SliacMeton,  93  D.  198. 

56.  Debts  incurred  by  husband  as 
her  agent.* —  Where  the  husband  car* 
ries  on  business  with  money  of  his  wife,  as 
her  agent,  she  giving  no  personal  attention 
to  the  conduct  thereof,  and  by  his  skill  and 
personal  services  makes  large  profits,  part 
of  which  he  applies  to  the  support  of  the 
family,  and  the  surplus  of  which  he  invests 

•SeeWra,96. 
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In  property  purchased  in  her  name,  she  can* 
not,  in  a  suit  by  his.  creditors  to  subject  the 
property  so  purchased  to  the  payment  of  his 
debts,  olaim  the  whole  of  the  property  as 
profits  arising  from  her  separate  money. 
OUddm  v.  Taylor,  91  D.  98. 

Evidence  that  the  title  to  land  on  which  a 
house  was  built  was  in  a  married  woman, 
that  she  knew  where  her  husband  got  the 
briok  with  which  the  house  was  built,  and 
the  price  of  tbem,  and  that  she  furnished 
what  money  was  paid  on  account  of  the  brick 
and  the  building  of  the  house,  tends  to  show 
that  her  husband  aoted  as  her  agent  in  the 

Krehase  of  the  brick,  and  will  support  a 
ding  of  the  court  that  they  were  sold  and 
delivered  to  her,  and  that  she  agreed  to  pay 
for  them.     TuttU  v.  Howe,  100  D.  205. 

Where  a  wife  authorizes  her  husband  to 
contract  concerning  and  for  the  benefit  of 
her  separate  estate,  and  in  so  doing  to  use 
the  name  of  a  firm  ostensibly  composed  of 
her  husband  and  herself,  she  is  liable  upon 
an  obligation  executed  by  him  in  that  form 
for  that  purpose.   Noel  v.  Kinney,  60  R.  423. 

Defendant,  a  married  woman,  executed 
and  deposited  with  a  bank  in  which  she  kept 
an  account,  a  power  of  attorney  authorizing 
her  husband  to  "  make,  sign,  indorse,  and 
accept  all  checks,  notes,  drafts,  and  bills  of 
exchange  for  her  and  in  her  name."  She 
carried  on  no  trade  or  business,  but  owned 
real  estate,  which  she  rented.  The  husband, 
in  exchange  for  the  plaintiff's  check  payable 
to  his  own  order,  gave  them  a  post-dated 
check  signed  by  himself  in  defendant's  name, 
which  was  dishonored.  I  n  an  action  thereon, 
— held,  1 .  It  was  for  the  plaintiff  to  prove  that 
the  transaction  was  within  the  agent's  pow- 
ers and  for  the  benefit  of  the  defendant's 
estate  or  in  her  business;  2.  The  receipt  and 
disposal,  by  a  married  woman,  of  the  rents  of 
her  real  estate  is  not  the  carrying  on  of  a 
trade  or  business  within  the  statute  author- 
ising married  women  to  carry  on  trade  or 
business;  3.  The  power  of  attorney  did  not 
authorise  the  husband  to  create  a  debt  or 
charge  it  upon  his  wife's  estate,  and  the  giv- 
ing such  check  was  not  within  his  authority. 
Nash  v.  Mitchell,  27  R.  38. 

67.  Wife  as  surety  for  husband.  — 
A  married  woman's  separate  estate  it  not 
oharged  with  liability  for  an  ordinary  prom- 
issory note  given  by  her  as  surety  for  her 
husband.  Tale  v.  Dederer,  72  D.  503.  Con- 
tra, Wright  v.  Remington,  32  R.  180;  William* 
v.  Urmston,  35  R.  611;  even  though  she  in- 
tended thereby  to  charge  her  estate.  Yale 
v.  Dederer,  78  D.  216. 

A  wife  is  entitled  to  the  rights  of  a  surety 
for  her  husband,  where  she  mortgages  her 
separate  estate  or  the  reversionary  interest 
in  her  realty  to  secure  his  debt,  but  not 
where  she  joins  in  a  mortgage  of  his  land  for 
bis  debt.   Hawley  v.  Bradford,  37  D.  390. 

Where  a  married  woman  executes  a  mort- 


e  as  a  continuing  security  for  her  bus- 
d  in  his  dealings  with  the  mortgages, 
notice  to  the  mortgagee  or  his  agent  at  any 
time  thereafter,  that  the  mortgage  was  ob- 
tained of  the  wife  by  fraud  or  duress,  will 
terminate  the  security,  so  far  as  relates  to 
subsequent  transactions.  Singer  Mfg.  Co.  v. 
Book,  24  R.  204.  But  compare  Moore  v.  Fuller,, 
25  R.  524. 

Under  a  statutory  authority  for  married 
women  to  contract  "as  to  their  separate 
property,"  they  cannot  charge  it  as  mere 
sureties.     Habenicht  v.  RawU,  58  R.  268. 

Although  a  wife's  separate  estate  is  not 
ordinarily  bound  by  her  engagement  as 
surety,  yet  it  is  bound  if  at  the  time  of  con- 
tracting she  represents  that  the  engagement 
is  for  her  own  benefit  Roger*  v.  Union  CemL 
Int.  Co.,  60  R.  701. 

A  wife  assigned  to  a  principal  creditor  of 
her  largely  insolvent  husband  a  certificate  of 
her  stock  in  a  corporation,  "  as  a  security 
for  the  payment  of  any  demands  "  the  credi- 
tors "  may  from  time  to  time  have  or  hold 
against "  the  husband.  Held,  that  this  cov- 
ered demands  subsequently  arising  as  well 
as  contemporaneous  demands,  and  was  not 
discharged  by  an  extension  of  time  of  pay- 
ment by  the  creditor  by  the  renewal  of  notes 
in  the  ordinary  course  of  business.  Merchant*9 
Nat.  Bank  v.  Hall,  38  R.  434. 

58.  When  separate  estate  will  be 
charged  for  improvements  thereon.  — 
A  married  woman  has  such  power  over  her 
separate  real  property  as  is  incident  to  a  com- 
plete holding;  and  if  an  improvement  is 
necessary  for  a  complete  enjoyment,  then  she 
can  charge  it  with  a  debt  created  in  making 
such  improvement  Lindley  v.  Cross,  99  D. 
610. 

Such  a  power  is  liable  to  abuse,  and  must 
be  under  the  supervision  of  the  court  of 
equity  which  tries  the  case  involving  the  lia- 
bility of  her  separate  property,    lb. 

The  husband  can  claim  no  compensation 
from  the  wife's  heirs  for  improvements  put 
upon  her  land  during  coverture.  The  prin- 
ciple that  it  is  against  conscience  for  the 
owner  to  receive  a  substantial  benefit  created 
bona  fid*  at  the  expense  of  another,  without 
remunerating  him,  does  not  apply,  because 
the  wife's  legal  existence  is  merged  in  that 
of  the  husband,  and  she  could  jpve  no  eon- 
sent.  Marable  v.  Jordan,  42  D.  441.  Nor 
can  he  charge  it  for  money  expended  in  de- 
fending her  title  to  it  Burleigh  v.  Coffin, 
63  D.  236. 

Where  the  wife  mortgages  her  senarate  es- 
tate to  raise  money  for  her  insolvent  nusband, 
not  knowing  him  to  be  such,  and  where  he 
fraudulently,  and  with  intent  to  defraud  his 
creditors,  and  oolluaively  with  the  mortgagee, 
spends  large  sums  of  money  in  building  upon 
and  improving  his  wife's  land,  the  husband's 
assignee  in  insolvency  cannot  recover  from 
her  for  sums  of  money  so  expended  within 
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the  amount  of  the  mortgage,  bat  can  recover 
for  other  rams  expended,  and  which  increased 
the  value  of  the  land,  bit  only  to  the  extent 
of  such  increase*  Lynde  w,  McGregor,  90  D. 
188. 

V.  Effect  ot  the  Relationship  on  tub 

TkNURJK  AND  TrANSJSB  OF  LAND. 

1.  Tenancy;  Succession;  Survivorship, 

59.  Tenancy  of  land  by  husband 
and  wife  aa  Joint  owners.  —  If  a  devise 
be  made  to  husband  and  wife,  tbey  take  as 
tenants  in  common.  Joint  tenancy  does  not 
exist  in  Ohio.  Sergeant  v.  Steinberger,  15  D. 
553. 

A  conveyance  to  a  man  and  woman  then 
unmarried  Tests  an  estate  in  them  as  joint 
tenants,  or  as  tenants  in  common,  and  this 
estate  will  not  be  changed  by  their  subse- 
quent marriage.    Den  v.  Hardenbergh,  18  D. 

All  of  the  profits  and  income  of  a  trust  es- 
tate settled  jointly  upon  husband  and  wife 
belong  to  the  husband,  as  a  compensation  for 
his  liability  to  support  the  wife.  Sanderson 
v.  Jones,  63  D.  217. 

The  husband  has  power  to  alienate  his  life 
interest  in  property  settled  jointly  upon  him- 
self and  wife,  for  life,  remainder  to  their 
children,  where  the  possession  has  been  de- 
livered to  him  by  the  trustee.  The  children 
would  have  their  remedy  against  the  pur- 
chaser by  bill  quia  timet  when  their  interest 
matured.     lb.;  Bennett  v.  Child,  88  D.  692. 

Equity  will  not  interfere  to  subject  to  the 
payment  of  the  husband's  debts  contracted 
Wore  marriage,  an  estate  purchased  with 
the  exclusive  money  and  property  of  the 
wife,  but  the  title  to  which  vested  in  the 
husband  and  wife  jointly.  Ketchum  v.  Wats' 
worth,  68  D.  49. 

The  husband's  interest,  or  at  least  his  life 
estate,  in  lands  granted  or  conveyed  to  him- 
self and  wife,  except  such  part  as  may  be  ex- 
empt as  a  homestead,  is  subject  to  sale  on 
execution  for  his  debt,  and  the  purchaser 
will  acquire  a  right  to  the  use  of  such  inter- 
est during  the  life  of  the  husband.  Bennett 
v.  Child,  88  D.  692.  But  see  Davis  v.  Clark, 
89  D.  471.  But  the  purchaser  acquires  no 
greater  estate  than  the  husband,  and  conse- 
quently he  holds  it  subject  to  the  contingent 
right  of  the  wife,  who,  in  case  she  survives 
her  husband,  becomes  absolute  owner  of  the 
whole  estate.  So  if  the  husband  survives, 
the  purchaser  acquires  the  fee  in  the  whole 
estate.     Ames  v.  Norman,  70  D.  269. 

60.  Tenancy  by  the  entirety.*  —  A 
conveyance  to  husband  and  wife  vests  in 
them  a  peculiar  estate,  having,  like  joint 
tenancy,  the  attribute  of  survivorship,  but 
distinguished  from  joint  tenancy  by  the  fact 

•A  conveyance  to  husband  aad  wife  creates  a 
tenancy  by  tbe  entireties,  see  note,  26  R.  65-6  •. 

Bee  monographic  note  on  tenancy  of  husband 
sod  wife  by  the  entireties,  IS  D.  877-888. 
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that  each  takes  the  whole  title.  Such  a  con- 
veyance is  not  within  a  statute  declaring 
that  a  conveyance  to  two  or  more  shell  be 
deemed  to  create  a  tenancy  in  common 
instead  of  a  joint  tenancy,  if  it  is  not  ex- 
pressly provided  otherwise  in  the  convey- 
ance. Brownson  v.  Hull,  42  D.  517;  Den  v. 
Hardenbergh,  18  D.  371;  Taut  v.  Campfxll, 
27  D.  508;  Harding  v.  Svringer,  31  D.  61; 
Jackson  v.  McConnell,  32  D.  439;  Gibson  v. 
Zimmerman,  51  D.  1C3;  Bennett  v.  Child,  63 
D.  692;  Lux  v.  Hoff,  95  D.  502;  Hemingway 
v.  Scales,  97  D.  425;  Ketchum  v.  WalsworJt, 
68  D.  49;  Hemingway  v.  Scales,  2  R.  586. 

Of  such  estate  there  can  be  no  partition 
during  coverture,  nor  can  either  party  sell 
without  consent  of  the  other,  ana  on  the 
death  of  one,  the  survivor  takes  the  whole 
estate.  Ketchum  v.  Walsworth,  68  D.  49; 
Den  v.  Hardenbergh,  18  D.  371;  Fairehild  v. 
ChasteUeux,  44  D.  117;  Needham  v.  Branson, 
44  D.  45;  Wyekof  v.  Gardner,  45  D.  388; 
Davis  v.  Clark,  89  D.  471;  Smith  v.  Smith,  99 
D.  153. 

The  husband  at  his  death  would  leave  no 
estate  which  could  be  subjected  to  the  pay- 
ment of  his  debts,  or  which  would  descend  to 
his  heirs.  Husband  and  wife  are  considered 
one  person  in  law.  Simpson  v.  Pearson,  99 
D.  577. 

The  rule  that  a  conveyance  to  husband 
and  wife  constitutes  them  tenants  by  the 
entirety,  the  survivor  taking  the  whole 
estate,  is  not  changed  by  the  abolition  of 
joint  tenancies,  nor  by  the  acts  enabling 
married  women  to  acquire  and  hold  property 
separate  from  their  husbands.  Marburg  v. 
Cole,  33  R.  266;  BertUs  v.  Nunan,  44  R.  361; 
Carver  v.  Smith,  46  R.  210;  Pi  ay  v.  Stebbhu, 
55  R.  462;  Buttlar  v.  Bosenblath,  59  R.  52. 

Husband  and  wife  are  the  only  persons 
who  can  be  tenants  bv  entireties.  This  ten- 
ancy must  be  created  or  take  effect  during 
coverture,  and  owes  its  qualities  to  the  unity 
of  the  persons  of  husband  and  wife.  Gibson 
v.  Zimmerman,  51  D.  163. 

A  grant  to  husband  and  wife  and  A,  or  to 
husband  and  wife  and  A  and  B,  will  vest  in 
the  husband  and  wife, — in  the  former  case, 
one  half  of  the  estate  granted,  and  in  the 
latter,  one  third, —  the  husband  and  wife 
being  considered  but  one  person  in  law,  for 
the  purpose  of  such  grant.  Ketchum  v.  WaU- 
worth,  oft  D.  49.  S.  P.,  Den  v.  Hardenbergh, 
18  D.  371;  Johnson  v.  Hart,  40  D.  565;  HuleU 
v.  Inlow,  26  R.  64. 

The  same  words  which  would  make  two 
other  persons  joint  tenants  will  make  bus. 
band  and  wife  tenants  of  the  entirety.  Ketch' 
urn  v.   Woftworth,  68  D.  49. 

61.  Bights  of  husband  as  survivor. 
— Rents  and  income  of  real  estate  be- 
queathed to  a  woman  who  afterwards  mar* 
ries  and  dies  childless,  will,  upon  her  death, 

go  to  her  brothers  and  sisters  in  preference  to 
er  husband.    Newcomer  v.  Orem,  66  D.  717. 
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The  wife's  property,  on  her  death,  vests  in 
her  heirs  at  law;  the  husband  has  no  claim 
therein  unless  he  is  one  of  her  heirs.  Buf 
ford  v.  Holliman,  60  D.  223. 

03.  of  wife  as  survivor.  —  Under 

a  conveyance  to  husband  and  wife,  if  the 
wife  survives,  she  takes  the  whole  estate, 
and  not  as  tenant  in  common  with  creditors 
of  the  husband  levying  upon  the  land  in  his 
lifetime.     Brownson  v.  Bull,  42  D.  517. 

The  husband  has  a  right  of  possession  and 
control,  during  coverture,  of  an  estate 
granted  to  husband  and  wife,  and  may  de- 
mise, alien,  or  mortgage  his  interest  during 
his  own  life,  but  not  so  as  to  prejudice  her 
right  to  the  whole  in  case  she  survives. 
Wyekoff  v.  Gardner,  45  D.  388;  Evans  v. 
Kingsberry,  14  D.  779;  Ketchum  v.  Wals- 
worth,  68  D.  49;  Bennett  v.  Child,  88  D.  692. 

A  conveyance  to  husband  and  wife  and 
their  heirs  and  assigns  created  such  an  es- 
tate as  upon  the  husband  s  death  would 
vest  in  the  widow  as  survivor,  in  Pennsyl- 
vania, before  the  act  of  1848,  and  the  wife 
had  therefore  a  right  to  mortgage  the  prop- 
erty, which  would  not  be  restricted  by  a 
provision  in  her  husband's  will  that  it  be 
sold  for  the  payment  of  debts,  nor  would  her 
mortgagee  be  round  to  examine  the  will  as 
to  the  question  of  title.  Martin  v.  Jackson, 
67  D.  439. 

Where  husband  and  wife  are  Jointly 
seised  of  real  estate,  a  purchaser  thereof  at 
execution  sale  for  the  debt  of  the  husband 
cannot  be  affected  in  his  title  thereto  by  the 
subsequent  divorce  a  vinculo  of  such  hus- 
band and  wife.  He  holds  such  property 
absolutely,  subject  to  the  contingency  that 
the  wife  should  outlive  her  husband,  in 
which  case  her  title  attaches  in  fee.  Ames 
v.  Norman,  70  D.  269. 

A  grant  being  made  to  J.  T.  and  EL,  his 
wife,  of  a  lot  of  land,  to  have  and  to  hold 
during  the  lives  of  the  said  J.  and  E.  T.,  — 
held,  that  the  joint  estate  vested  in  them 
during  their  lives,  and  that  the  quality 
of  survivorship,  being  incident  to  a  joint 
estate  or  joint  tenancy,  without  any  tech- 
nical or  other  words  being  necessary  to  con- 
fer that  quality,  the  whole  devolved  on  E., 
the  survivor,  during  her  life.  Hannan  v. 
Towers,  5  D.  427. 

2.   Conveyances  by  or  to  Husband  and  Wjfe, 

63.  To  husband  and  wife,  jointly.  — 

Lands  were  bought  with  the  wife's  money, 
and  the  conveyance  was  to  the  husband  and 
wife  by  name,  and  their  heirs  and  assigns 
forever.  There  was  no  evidence  of  inten- 
tion on  the  part  of  the  wife  to  create  a 
trust.  Held,  that  the  law  would  infer  that 
she  conferred  an  interest  on  her  husband,  as 
expressed  in  the  deed,  and  that  no  trust 
would  arise  by  operation  of  law  in  favor  of 
herself  or  her  heirs.  Lux  v.  Hoff,  95  D.  502. 
A  deed  granted  land  to  a  husband  and 


wife,  their  heirs  and  assigns,  forever,  with  a 
olauso  stating  that  it  was  made  to  the  wife 
on  condition  that  if  she  should  not  continue 
to  live  with  her  husband,  having  no  good 
cause  for  a  divorce,  the  land  should  vest  in 
fee  in  the  husband,  his  heirs  and  assigns, 
forever.  The  habendum  clause  was  to  the 
grantees,  their  heirs  and  assigns,  forever. 
There  was  also  a  covenant  of  warranty. 
Held,  that  there  was  a  valid  conditional 
limitation  of  the  wife's  estate.  8mith  v. 
Smith,  99  D.  153. 

64.  To  wife,  generally.  —  A  deed  to  a 
married  woman  is  prima  fade  valid.  Morrison 
v.  Wilson,  73  D.  59a 

Suoh  deed  prima  fade  creates  a  separate 
estate  in  her,  where  it  recites  that  the  con* 
sideration  was  paid  by  another  for  her  ex* 
elusive  benefit,     lb, 

A  deed  to  a  married  woman  is  not  void, 
and  cannot  be  questioned  by  third  persons. 
A  gift  from  the  vendor  to  her  would  be  valid 
upon  her  acceptance  of  it;  and  a  sale  is,  as  to 
third  persons,  equally  good,  whether  she  cam 
be  oompelled  to  pay  for  the  property  or  noi> 
Harmon  v.  James,  45  D.  296. 

An  estate  conveyed  to  a  married  woman 
under  age  vests  in  her,  subject  only  to  bo 
divested  in  case  she  shall  disagree  to  it  when 
discovert  and  of  full  age.  8canktn  v.  Wright* 
25  D.  344. 

An  executed  conveyance  of  a  legal  estate 
vests  a  legal  title  in  a  married  woman,  sub- 
ject to  the  husband  s  power  to  divest  it  by 
disagreeing  to  the  oonveyanoe.  HUeman  v. 
Bouslaugh,  53  D.  474.  His  assent  may  be 
presumed,  where  the  deed  is  clearly  for  her 
benefit    Cusaci  v.  White,  12  D.  669. 

Property  vested  in  the  wife,  or  in  trustees 
for  her  use,  by  full  compliance  with  the  laws 
of  the  state  in  which  the  contract  was  en- 
tered into  at  the  time  it  was  made,  gives  her 
such  a  title  that  no  act  of  the  husband,  such 
as  negligence,  fraud,  or  change  of  residence, 
or  act  of  the  trustee,  such  as  negligence  or 
fraud,  or  apparent  hardship  growing  out  of 
such  act,  can  divest  her  of  her  interest  in 
the  property.  O'Netil  v.  Henderson,  60  D. 
568. 

The  wife  is  cot  required  to  do  any  act  to 

Sroteot  her  title,  such  as  recording  the  evi- 
ence  of  her  title  in  every  state  to  which 
her  husband  may  remove,  if  it  is  perfect  in 
the  state  where  it  was  made  without  re- 
gistry,    lb. 

Deeds  vest  separate  estate  in  wife,  where 
they  convey  the  property  to  her  "  for  her 
sole  and  separate  use,  and  expressly  exclude 
the  marital  rights  of  the  husband,  although 
the  donors  limit  the  property,  after  her 
death,  to  "  the  heirs  of  her  body."  Bridges 
v.  Plullips,  60  D.  495. 

The  husband  has  an  estate  in  land  con- 
veyed to  the  wife  for  the  joint  lives  of  him- 
self and  wife.  Junction  FL  R.  Co.  v.  Harris, 
G8  D.  618. 
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A  deed  to  *  married  woman  vests  title  in  her 
In  fee,  with  absolute  power  of  alienation, 
where  it  provides  that  the  grantor  transfers 
all  right,  title,  and  claim  to  the  property  to 
the  grantee  and  her  heirs,  in  a  direct  line,  to 
have,  manage,  and  dispose  of  at  her  will 
and  pleasure,  as  her  property,  free  from  any 
engagements  or  encumbrances  which  the 
husband  might  enter  into;  it  being  necessary 
that  the  property  should  remain  as  the  prop- 
erty of  the  children,  the  heirs  of  the  wile. 
English  v.  BeehU,  82  D.  126. 

A  purchase  of  land  by  the  husband  in  the 
name  of  the  wife  is  presumed  to  be  made  for 
her  benefit;  and  the  presumption  of  a  result* 
ing  trust  in  the  one  advancing  the  purchase- 
money  is  not  raised  in  such  a  case.  Smith 
v.  Strahan,  67  D.  622;  Dickinson  v.  Davis, 
SOU.  202. 

The  presumption  in  favor  of  an  advance- 
ment, where  a  deed  is  in  the  wife's  name, 
though  the  purchase-money  is  advanced  by 
the  husband,  is  not  strengthened  in  Texas, 
ss  at  the  common  law,  by  the  rule  that  a 
wife  cannot  be  a  trustee  for  the  husband;  for 
this  principle  has  little  or  no  force  in  Texas. 
Smith  v.  Strahan,  67  D.  622. 

Realty  held  in  the  wife's  name  may  be 
shown  to  be  intended  for  the  benefit  of  the 
husband,  in  a  state  where  the  fundamental 
principle  of  the  marital  relation  is,  that 
whatever  may  be  the  unity  of  persons  there 
is  no  unity  of  estates,  for  under  such  law  there 
can  be  no  such  rule  as  that  the  wife  cannot 
be  trustee  for  the  husband  in  any  sense 
which  would  preclude  such  evidence.    lb. 

The  presumption  that  land  purchased  by 
husband  in  wife's  name  is  intended  as  a  pro- 
vision for  her  prevails  in  Texas,  as  well  as 
elsewhere,  where  the  rights  of  the  wife  are 
not  so  much  favored,    lb. 

Such  presumption  is  more  easily  rebutted 
in  a  state  where  the  rights  of  the  wife  are 
favored  than  under  laws  which  give  her  no 
interest  in  the  community  property,  and  a 
very  restricted  right  to  separate  estate.    lb. 

The  intention  of  the  parties  at  the  time  of 
the  execution  of  such  deed,  where  the  pur- 
chase-money is  advanced  out  of  the  hus- 
band's separate  property,  determines  whether 
the  purchase  is  for  the  benefit  of  the  hus- 
bana  or  wife,  and  this  intention  may  be 
gathered  from  antecedent  or  concomitant 
acts  and  declarations  of  the  husband,    lb. 

Subsequent  acts  and  declarations  of  the 
husband  are  as  ineffectual  against  the  wife 
as  they  are  in  case  of  a  parent  against  a 
child,  to  rebut  such  presumption,  out  the 
fact  of  a  husband  or  parent,  even  when 
children  are  minors,  going  immediately  into 
possession  after  such  purchase,  and  always 
claiming  and  holding  such  lands  as  his  own, 
would,  however,  be  some,  though  by  no 
means  conclusive,  evidence  of  his  original 
intention  to  make  the  purchase  in  trust  for 
himself,  and  not  an  advancement.    lb. 
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65.  To  wife,  under  enabling  acta.  — 
The  husband  has  no  interest  subject  to  exe- 
cution in  land  purchased  by  his  wife  with 
her  earnings,  and  conveyed  to  her.  MeKin- 
mm  v.  McDonald,  72  D.  574. 

One  purchasing  from  husband  real  estate 
deeded  to  wife  for  a  money  consideration 
during  coverture  does  so  at  his  peril.  The 
record  of  the  deed  is  notice  that  the  land 
may  be  the  wife's  separate  property,  and  is 
sufficient  to  put  purchasers  upon  inquiry. 
BamedeU  v.  Fuller,  87  D.  103. 

A  married  woman  accepting  a  convey- 
ance of  land  to  her  separate  use,  reserving 
a  lien  for  unpaid  part  of  purchase-money,  is 
bound  by  the  conveyance,  and  cannot  recover 
her  payments,  and  the  lien  may  be  enforced. 
Jackson  v.  Butledge,  31  R.  655. 

66.  Conveyances  by  husband  and 
wife  Jointly.  —  Husband  and  wife  being 
seised  per  tout,  but  not  per  my,  they  must 
join  in  a  conveyance  of  their  land,  and  a 
conveyance  by  one  is  void.  Doe  v.  HowUsna\ 
18  D.  445. 

A  married  woman,  in  conjunction  with 
her  husband,  may  make  a  deed  of  any  de- 
scription; not  merely  a  deed  of  bargain  and 
sale,  founded  upon  a  valuable  consideration, 
but  a  deed  of  gift,  or  of  mortgage  or  release, 
or  a  deed  of  conveyance  for  any  purpose 
whatever.   Scarborough  v.  Watkms,  50  D.  528. 

In  a  deed  of  the  wife's  estate,  she  must  be 
a  party  with  her  husband  to  the  conveyance, 
and  must  be  privately  examined  at  the  time 
that  the  deed  is  executed.  It  is  not  suffi- 
cient that  at  a  subsequent  period  she  signs 
and  seals  a  deed  previously  made.  Krens  v. 
Peeler,  67  D.  286. 

The  wife's  separate  estate,  whether  legal 
or  equitable,  in  the  absence  of  statute,  can- 
not be  conveyed  exeept  by  the  joint  deed  of 
herself  and  husband,  Morrison  v.  Wilson, 
78  a  593. 

The  doctrine  of  estoppel  in  pai$  is  not  ap- 
plicable to  estates  of  married  women,     lb. 

Delivery  by  the  husband,  of  a  deed  regu- 
larly executed  and  acknowledged  by  himself 
and  wife,  and  acceptance  bv  the  grantee,  in 
good  faith,  bind  the  wife,  although  such  de- 
livery was  made  by  the  husband  without  the 
knowledge  of  the  wife.  Baldwin  v.  Snow- 
den,  78  D.  303. 

Failure  of  the  husband  to  disclose  to  the 
wife  the  character  of  a  mortgage  executed 
by  her  at  his  request,  she  being  ignorant  of 
its  contents,  is  not  such  fraud  as  will  enable 
her  to  contradict,  by  parol,  the  certificate  of 
acknowledgment,  the  grantee  being  absent, 
and  having  no  notice  of  any  imposition.    fb» 

An  executory  contract  by  the  wife  alone, 
or  jointly  with  her  husband,  for  the  sale  of 
the  wife  s  lands,  is  not  binding  on  her,  nor 
is  it  in  the  power  of  the  court  or  the  hus- 
band to  compel  the  wife  to  join  her  husband 
in  a  deed  conveying-  her  lands.  Stevens  v. 
Parish,  95  D.  63G. 
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The  husband  cannot  be  compelled  to  join 
the  wife  in  a  conveyance  of  her  separate 
property;  the  authority  given  him  by  stat- 
ute to  do  so  is  purely  discretionary,  the 
exercise  of  which  must  depend  entirely  upon 
his  own  will.    lb. 

A  conveyance  by  hasband  and  wife  of 
the  wife's  land,  daring  the  minority  of  the 
wife,  is  voidable.  Youse  v.  Norcoms,  51  D. 
175. 

The  common  law,  and  not  Spanish  law, 
governs  rights  of  parties,  when,  in  1816, 
a  husband  and  wife  convey  land  belonging 
to  the  wife  while  she  is  an  infant,  and 
afterwards  seek  to  disaffirm  the  conveyance. 
lb. 

A  deed  by  husband -and  wife,  after  her 
majority,  of  her  lands  not  previously  sold 
does  not  embrace  lands  sold  by  her  during 
infancy,  since  she  may  affirm  or  avoid  such 
sales  at  pleasure.  Philips  v.  Green,  13  D. 
124. 

A  married  woman  may  disaffirm  a  deed 
of  her  land  executed  during  minority,  with 
her  husband,  by  a  conveyance  of  the  same 
land  to  another,  executed  by  herself  and 
husband,  after  she  has  attained  her  majority. 
Norcum  v.  Sheaftan,  64  D.  214. 

67.  Effect  of 'wife's  covenants  to  bind 
her.*  —  A  feme  covert  is  not  bound  by  cove- 
nants contained  in  her  deed.  Marti*  T. 
Dwelly,  21  D.  245. 

Therefore,  her  joining  in  s  deed  with  s 
covenant  of  warranty  of  his  land  will  not 
estop  her  setting  up  a  subsequently  acquired 
title  after  the  husband's  death.  Jackson  v. 
Vanderkeyden,  8  D.  378;  Martin  v.  Dwelly, 
21 D.  245;  Griffin  v.  Sheffield,  77  D.  646;  Child* 
v.  McChesney,  89  D.  545. 

Where  a  man  and  his  wife  exeonte  s  deed 
with  covenants,  the  acknowledgment  of  the 
wife  operates  only  to  convey  her  interest;  so 
that  she  should  not  be  joined  as  a  co-defend- 
ant with  her  husband  for  the  breach  of  the 
covenants.      Wlutbeck  v.  Cook,  8  D.  272. 

A  married  woman  is  not  bound  by  a  cove- 
nant of  warranty  in  a  deed  by  which  she, 
jointly  with  her  husband,  conveys  land  of 
which  they  were  seised  in  her  right.  Wad- 
leigh  v.  Glinc«,  23  D.  705;  but  see  Child*  v. 
McChesney,  89  D.  545.  Yet  the  husband  is 
bound  by  such  covenant.  Qriner  v.  Butler, 
28  R.  675.  And  so,  it  seems,  is  the  wife. 
Hill  v.  West,  31  D.  442. 

A  mortgage  will  not  be  sustained  which 
defrauds  a  wife  of  her  property,  although 
her  signature  was  obtained  without  any 
fraudulent  representations  on  the  part  of 
any  one,  if  it  appears  that  the  contents  of 
the  mortgage  were  unknown  to  her  at  the 
time  of  signing,  that  she  supposed  it  to  be 
other  property  than  it  actually  was,  that  she 
never  received  any  consideration  for  signing 
the  mortgage,  that  her  acknowledgment  was 

*  Covenaut  of  warranty  in  deea  executed  by 
married  woman,  eflect  of,  see  note,  48  L>.  42o-.;U 


taken  in  no  manner  whatever,  and  that  she 
did  not  intend  to  encumber  or  convey  her 
homestead.      Dodge  v.   HoUinshead,  80  D. 

43a 

Where  s  vendor  of  land,  by  direction  of 
vendee,  conveys  to  latter's  wife,  taking  as 
part  of  the  consideration  other  land  of  the 
vendee,  which  the  vendee  and  wife  convey 
to  the  vendor,  with  general  warranty,  and 
the  title  to  the  latter  land  fails,  the  vendor, 
in  an  action  of  covenant  against  the  vendee 
and  wife,  cannot  recover  a  judgment  against 
her,  even  in  respect  of  the  land.  The  cove- 
nant of  warranty  was  merely  personal.  Dean 
v.  Shelly,  98  D.  235. 

An  executory  contract  made  by  the  hus- 
band and  wifo  in  the  statutory  mode,  for  the 
sale  of  the  wife's  separate  property,  is  valid 
and  binding  upon  her,  ana  may  be  enforced 
by  a  decree  of  specific  performance.  Love  v. 
Wntkins,  6  R.  624. 

Where  a  wife  joins  with  her  husband  in  s 
lease  of  her  lands,  with  covenants  of  quiet 
enjoyment,  her  heirs  and  devisees  are  not 
answerable  after  her  death  (as  she  would  not 
be  while  living,  being  a  married  woman, 
and  therefore  not  bound  by  such  covenants) 
for  any  breach  thereof.  Foster  v.  Wilcox,  14 
R.698. 

68.  What  conveyance*  will  pass 
wife's  separate  estate. — Signing  and  seal- 
ing a  deed  by  the  wife  is  insufficient  to  con- 
vey her  estate,  unless  she  is  named  in  the 
deed  as  a  party  to  the  conveyance.  Payne 
v.  Parker,  25  D.  221;  Cox  v.  Wells,  4*  D.  98; 
and  joins  with  her  husband  in  the  granting 
part  of  the  deed.  PureeU  v.  Goskom,  49  D. 
448;  Bruce  y.  Wood,  35  D.  380. 

A  mortgage  of  the  wife's  real  estate,  exe- 
cuted by  husband  and  wife  to  secure  the 
debt  of  the  former,  and  acknowledged  by 
her  in  the  manner  required  by  law  in  respect 
to  absolute  conveyances,  is  sufficient  to  bind 
her  estate.    Jamison*.  Jamison,  81  D.  536. 

The  deed  of  a  married  woman  will  not  be 
corrected  by  s  court  of  equity,  as  against 
her,  so  as  to  make  it  convey  the  fee,  where, 
by  mistake,  it  relinquishes  her  right  of 
dower  only;  although,  it  seems,  s  clerical 
error  may  be  corrected.  PureeU  v.  Goshon* 
49  D.  448. 

Where  property  is  conveyed  to  the  sepa- 
rate use  of  a  feme  covert,  with  power  in  her 
to  revoke  and  appoint  to  new  uses,  s  con- 
veyance by  herself  and  husband,  though  not 
referring  to  the  power,  passes  the  estate. 
Coryell  v.  DunUm,  49  D.  489. 

A  subsequent  conveyance  by  the  husband 
and  wife,  intended  as  a  confirmation  of  the 
first,  would  have  the  effect  of  a  new  appoint- 
ment by  the  wife,  if  the  first  deed  were  in- 
valid,    lb. 

Under  a  statute  giving  a  married  women 
the  same  power  to  convey  as  other  persons, 
if  a  woman  joins  in  a  deed  with  her  husband 
to  convey  her  property,  in  which  a  conclud- 
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lug  clause  if  added  relinquishing  her  right 
el  dower  in  the  premises  conveyed,  such 
eUuse  is  not  a  limitation  of  the  estate  con- 
veyed. It  is  surplusage.  In  the  prior  por- 
tion she  conveys  the  property,  and  she  nad 
no  dower  to  relinquish.  Qrapengether  v. 
Feiervary,  74  D.  336. 

Where  a  wife,  with  her  husband,  agrees  to 
sell  her  interest  in  certain  real  estate,  and 
the  husband  at  the  time  executes  and  ac- 
knowledges a  deed  for  the  premises,  bat  does 
not  deliver  it,  and  his  wife,  not  being  pres- 
ent, fails  to  join  therein,  and  the  husband 
dies  soon  thereafter,  and  the  widow  shortly 
after  his  death  duly  executes  and  acknowl- 
edges the  deed,  which  is  then  delivered  to 
the  purchaser,  the  payment  of  the  considera- 
tion to  the  husband,  with  the  knowledge 
and  consent  of  the  wife,  and  her  voluntary 
execution  and  delivery  of  the  deed  after  be- 
coming discovert,  has  the  effect  of  divesting 
her  of  title.     Part  Ley  v.  Hayee,  92  D.  350. 

C,  a  tobacco  manufacturer,  by  antenup- 
tial contract,  conveyed  his  real  and  personal 
property,  including  his  dwelling-house,  in 
trust  for  his  intended  wife,  for  lite,  with  re- 
nainder  to  their  children,  for  the  expressed 
purpose  of  providing  a  home  for  her  and  the 
children.  After  marriage,  conducting  his 
business  in  the  name  of  the  wife,  for  the 
purpose  of  borrowing  money  for  the  busi- 
ness, he  and  the  wife  and  the  trustee  joined 
in  a  conveyance  of  the  dwelling-house  to  a 
trustee  for  that  purpose.  Held,  void  as  to 
the  wife.  Bank  of  Greensboro  v.  Chamber* 
32  R.  661. 

69.  When  husband's  estate  only 
will  pass.  —  The  husband  can  convsy  no 
greater  interest  in  the  real  estate  of  the 
wife  than  he  himself  possesses.  Howeyr. 
doing*,  54  D.  427;  Miller  v.  Miller,  83  D. 
157. 

A  deed,  made  by  a  husband  during  cover- 
tare,  of  land  jointly  owned  by  himself  and 
wife,  purporting  to  convey  the  fee,  and  un- 
der which  the  grantee  enters  into  possession, 
does  not  operate  as  a  disseisin  of  the  wife 
until  after  discovertnre.  Miller  v.  Milter, 
S3  D.  157. 

The  wife's  right  of  entry  in  such  case  is 
not  barred  until  after  seven  years'  adverse 
possession  from  the  time  of  discoverture.  lb, 

A  deed  purporting  to  be  made  by  an 
attorney  in  fact  of  a  husband  and  wife,  for 
them,  but  whose  power  of  attorney  is  de- 
fectively acknowledged  as  to  the  wife,  is 
nevertheless  a  good  deed  from  the  husband. 
Shanks  v.  Lancaster,  50  D.  108. 

A  conveyance  by  husband  and  infant  wife, 
of  her  land  in  fee,  passes  bis  estate  therein, 
and  the  husband  and  wife  cannot  recover  it 
back.  Junction  B.  B.  Co*  ▼.  Harris,  68  D. 
618. 

In  snch  a  ease,  she  may,  during  her  hus- 
band's life,  invoke  the  aid  of  a  court  of 
«h*noery  to  cancel  the  deed  so  far  as  it  af- 


fects her  and  the  interest  of  her  heirs;  but 
such  deed  will  convey  the  husband  s  interest 
during  their  joint  lives;  that  is,  his  right  to 
rents  and  profits,  possession,  and  right  by 
curtesy.     Harrod  v.  Myers,  76  D.  409. 

The  purchaser  in  fee,  from  husband,  of 
wife's  land,  is,  after  the  termination  of  the 
husband's  estate  by  the  curtesy,  a  tenant  at 
sufferance  of  her  heirs.  Griffin  v.  Sheffield, 
77  D.  646. 

Possession  by  a  grantee  in  fee,  of  the  hus- 
band, of  the  wife's  realty,  in  whioh  the  hus- 
band is  entitled  to  an  inchoate  estate  by  the 
curtesy,  is  in  subordination  to  the  right  of 
the  wife,  and  if  continued  for  the  period 

Cicribed  by  the  statute  of  limitations,  will 
,  in  favor  of  the  wife,  an  outstanding 
title  adverse  to  hers.    lb. 

A  mortgage  by  husband  and  wife  of  land 
devised  to  her  sole  use,  with  a  life  estate  to 
the  husband  if  he  should  survive  her,  and 
remainder  in  fee  to  her  children  or  each 
person  as  the  wife  shall  by  will  direct,  is 
binding  upon  the  husband's  life  estate  if  he 
survives,  but  no  further.  Cochran  v.  O'Hern, 
39  D.  60. 

A  mortgage  of  the  wife's  lands  by  the  hus- 
band during,  coverture,  and  after  issue  born, 
conveys  all  the  husband's  interest  as  such 
and  as  tenant  by  the  curtesy  initiate.  Boy* 
Jhte  v.  Bain,  65  D.  849.  And  this  even  though 
it  may  be  invalid  as  to  the  wife,  on  the 

Sound  of  duress.  Central  Bank  ▼.  Cope* 
«*.  81  D.  597. 

70.  Necessity  of  acknowledgment 
by  wife.  —  Where  a  deed  is  executed  by  a 
husband  and  wife,  an  acknowledgment  by 
the  husband  is  sufficient  to  entitle  it  to  be 
recorded.     Catlm  v.  Ware,  6  D.  66. 

The  deed  by  a  feme  covert  not  acknowl- 
edged as  required  by  statute  is  void.  Doe 
▼.  Hovtand,  18  D.  445;  and  cannot  be 
specifically  enforced  in  canity,  as  an  agree- 
ment to  convey,  against  her  or  her  heirs. 
Martin  ▼.  Dwelly,  21  D.  245. 

8uch  a  deed  forms  no  consideration  for  a 
promise  to  pay  the  purchase-money,  and  a 
note  given  therefor  is  nudum  pactum,  aud 
void  between  the  parties,     lb. 

Equity  will  not  decree  a  specific  per- 
formance of  a  contract  for  the  sale  of  the 
wife's  separate  property,  where  the  bond  for 
title  was  not  acknowledged  by  her  in  the 
manner  prescribed  by  law,  although  this 
was  owing  to  her  sickness,  and  part  of  the 
consideration  was  a  debt  due  from  her  be- 
fore marriage.  Callahan  v.  Patterson,  51  D. 
712. 

A  deed  of  n/eme  covert,  purporting  to  con- 
vey her  estate  in  lands,  is  void,  unless  it  is 
executed  in  the  mode  prescribed  by  the 
statute,  or  in  pursuance  of  a  decree  or  judg- 
ment of  a  court  of  competent  jurisdiction; 
and  whether  or  not  it  has  been  so  executed 
must  be  proved  by  the  record.  BarneU  v, 
Shackle/ord,  22  D.  100. 
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The  wife'*  acknowledgment,  after  her 
husband's  death,  to  a  deed  of  land  held  by 
them  jointly,  made  in  hi*  lifetime,  bat  not 
dnly  acknowledged,  does  not,  by  relation, 
make  the  deed  operative  from  it*  execution, 
bnt  gives  it  effect  a*  her  sole  deed  from  the 
date  of  the  acknowledgment.  Dos  v.  How- 
land,  18  D.  445. 

A  married  woman  can  ratify  an  alteration 
by  a  mortgagee  of  a  mortgage  made  by  her- 
self and  husband,  only  by  a  reacknowledg- 
ment,  and  her  husband's  ratification  does 
not  affect  her.     Warina  t.  Smyth,  47  D.  299. 

71.  Sufficiency  of  her  acknowledg- 
ment.* —A  married  woman's  deed  is  valid, 
under  the  Ohio  statute  of  1818,  although  the 
certificate  of  acknowledgment  does  not  con* 
tain  a  statement  that  the  contents  of  the 
deed  were  made  known  to  her  before  or  at 
the  time  of  the  acknowledgment.  Chesnut 
v.  Shane,  47  D.  887.  Compare  Hester  v. 
Glasgow,  21  R.  48. 

The  acknowledgment  by  a  married  wo* 
man,  on  an  examination  private  and  apart 
from  her  husband,  "  that  she  signed,  sealed, 
and  delivered  the  instrument  on  her  own 
free-will  and  accord,  and  without  any  force, 
persuasion,  or  threats  from  her  said  husband, 
and  for  the  purposes  therein  stated,"  is  not 
a  substantial  compliance  with  a  statute 
which  requires  an  acknowledgment  "that 
she  signed,  sealed,  and  delivered  the  instru- 
ment as  her  voluntary  act,  freely,  without 
any  fear,  threats,  or  compulsion  of  her  said 
husband."    Boykm  v.  Rain,  65  D.  349. 

The  wife  will  not  be  permitted  to  take  ad- 
vantage of  her  own  irregular  and  wrongful 
acts  in  the  acknowledgment  of  a  deed, 
against  parties  who,  being  ignorant  of  such 
acts,  have  loaned  money  upon  the  security 
thus  acknowledged,  but  which  is  regular 
and  fair  on  its  face.  McHenry  v.  Day,  81 
D.438. 

An  invalid  deed  of  a  married  woman  may 
be  made  effectual  by  redelivery  after  di»- 
coverture,  where  she  has  joined  with  her 
husband  in  the  deed  during  coverture,  but 
undfT  circumstances  rendering  it  invalid, 
as  wnere  it  is  defectively  acknowledged,  and 
has  been  delivered  with  this  defect.  Pursley 
v.  Hayes,  92  D.  350. 

In  certifying  the  acknowledgment  of  a 
married  woman's  deed,  there  need  not  be  a 
literal,  though  there  must  be  a  substantial, 
compliance  with  the  terms  of  the  statute; 
nor  need  the  exact  words  of  the  statute  be 
employed  if  equivalents  are  used;  and  the 
omission  of  a  word  will  be  supplied,  if  possi- 
ble, by  reasonable  intendment.  Belcher  v. 
Weaver,  26  R.  267. 
In  such  a  certificate,  the  words  "  without 

*  Sufficiency  of  certificate  of  acknowledgment 
of  married  woman's  deed,  see  note.  80  D.  444. 

Power  of  equity  to  perfect  or  enforce  a  defect- 
ively executed  Instrument  of  a  married  woman, 
•••  note.  19  D.  2*0-235, 


any  bribe,  threat,  or  compulsion  "  are  equiva- 
lent to  the  statutory  word  "  willingly  ;  the) 
same  of  "  contract,    f or  M  retract. "    76. 

The  certificate  of  acknowledgment  of  a 
deed  or  mortgage  by  a  married  woman, 
when  in  due  form,  is  conclusive  as  to  every 
material  fact  contained  therein,  so  far  as  re- 
lates to  a  bona  fide  grantee  or  mortgag  e  for 
value,  without  notice  of  fraud  or  imposi- 
tion. Singer  Mfg.  Co.  v.  Rook,  24  E.  204. 
S.  P.,  Kerr  ▼.  Ru**eU,  13  R.  634;  White  v. 
Graves,  9  R.  38;  Johnston  v.  Wallace,  24  R» 
699;  Kocourek  v.  Marak,  38  R.  623. 

As  against  an  innocent  purchaser,  the) 
certificate  may  be  impeached  by  proof  that 
she  did  not  acknowledge,  but  the  evidence) 
must  be  clear  and  conclusive,  and  exclude 
every  reasonable  doubt.  A  simple  majority 
of  witnesses  will  not  answer.  8tranek  ▼. 
Hathaway,  40  R.  193. 

The  plaintiff  was  married  in  1855,  in  Eng- 
land, to  a  man  who  was  then  and  ever  since 
has  been  a  resident  of  that  country.  From 
1863  to  1878  she  lived  in  adultery  with  the) 
defendant,  in  California,  passing  as  his  wife, 
but  he  being  cognizant  of  her  marriage.  la 
1873  she  conveyed  to  the  defendant  lands  in 
California,  acknowledging  the  deed  as  a  sin- 
gle woman.  Held,  that  she  could  not  avoid 
the  deed  for  that  reason.  Hand  v.  Hana\ 
58  R.  5. 

79.  Private  examination. — A  privy 
examination  of  the  wife  apart  from  her  hus- 
band is  indispensable  to  the  conveyance  of 
her  separate  property.  Callahan  v.  Patter- 
son, 51  D.  712.  Contra,  Orapengether  v. 
Fdervary,  74  D.  336. 

The  deed  of  a  feme  covert  must  be  ac- 
knowledged by  both  husband  and  wife  in 
court,  and  then  the  wife  be  privilv  examined 
by  one  of  that  court,  and  if  this  is  not  done* 
the  deed  is  void,  and  does  net  convey  any  of 
her  estate.    Jones  v.  Lewis,  47  D.  338. 

Under  the  former  laws  of  Texas,  the  wife 
could  alien  her  separate  property  with  the 
consent  of  her  husband,  and  in  case  of  hie 
refusal  or  absence,  by  authorisation  of  the 
judge.    HoUis  v.  Francois,  51  D.  760. 

The  present  statute  has  introduced,  in  ad* 
dition  to  the  assent  of  the  husband,  the  re- 
quisite of  the  privy  examination  of  the  wife, 
and  in  fact  the  customary  mode  for  the 
transfer  of  the  freehold  and  dower  interests 
of  the  wife,  under  the  strict  rules  of  the 
common  law.     lb. 

Conveyance  by  a  wife,  of  her  separate 
property,  in  discharge  of  a  debt  chargeable 
exclusively  upon  and  incurred  for  the  pres- 
ervation of  her  separate  estate,  will  be  sus- 
tained, without  her  privy  examination,  under 
the  statute,  if  made  voluntarily,  and  with- 
out any  imposition  being  practiced  upon  her. 
Womack  v.  Womack,  58  D.  119. 

The  statute  docs  not  declare  absolutely 
void  any  other  mode  of  conveyance;  its  only 
object  seems  to  have  been  to  secure  freedom 
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«f  will  and  action  on  her  part.  If  she  was 
free  to  act,  and  so  declared,  and  farther  de- 
dared  that  she  did  not  wish  to  retract,  all 
the  circumatanoee  concurred  which  were 
made  necessary  by  law  to  past  her  title  to 
property,  and  her  conveyance  will  be  sus- 
tained, notwithstanding  the  want  of  a  privy 
examination  under  the  statute,  particularly 
is  a  case  where  the  party  dealing  with  her 
esanot  be  restored  to  his  former  position. 
lb. 

A  married  woman  may  convey  or  mort- 
age her  land  by  joining  her  husband  in  a 
deed  for  that  purpose,  but  to  make  each 
deed  valid,  it  is  necessary  to  show  by  legal 
evidence  that  no  fraud  was  practiced  upon 
her,  but  that  she  executed  it  with  a  mil 
knowledge  of  its  meaning,  purpose,  and  in- 
tent, and  that  her  will  was  perfectly  free, 
and  that  her  mind  accorded  with  the  act. 
Louden  v.  Bhfthe,  67  D.  442. 

The  deed  is  void,  if  her  husband  uses  his 
influence  and  power  over  her  in  such  man- 
ner as  to  control  her  unduly,  and  make  her 
set  under  his  will,  and  not  her  own.    lb. 

The  deed,  to  be  valid,  must  show  that  in 
its  execution  there  was  no  imprisonment  of 
her  mind  nor  advantage  taken  of  her  weak- 
ness, and  she  must  have  acted  voluntarily 
and  without  compulsion,  either  physical  or 
moral;  and  the  only  way  these  facts  can  be 
proved  is  by  a  magistrate's  certificate  that 
he  examined  her  separate  and  apart  from  her 
husband,  that  he  made  the  contents  of  the 
deed  fully  known  to  her,  and  that  she  de- 
clared her  execution  of  it  to  be  voluntary 
and  free  from  any  sort  of  coercion,     lb. 

The  magistrate's  certificate  of  acknowl- 
edgment, reciting  an  examination  separate 
end  apart  from  her  husband,  and  that  the 
execution  was  voluntary,  and  free  from  coer- 
cion on  the  part  of  her  husband,  is  con- 
clusive in  favor  of  one  who  accepted  it  in 
good  faith,  and  paid  his  money  without 
snowing  or  having  any  reason  to  doubt  its 
troth;  but  if  such  certificate  be  false  in  fact, 
end  the  grantee  knew  it,  or  knew  of  circum- 
stances which  would  put  an  honest  and 
prudent  man  upon  inquiry,  then  it  may  be 
contradicted  by  parol  evidence.     lb. 

The  acknowledgment  is  void  if  the  evi- 
dence shows  that  the  examination  was  in  the 
presence  of  her  husband,  that  the  wife  was 
not  properly  informed  as  to  the  nature  of 
the  transaction,  or  that  she  was  under  the 
influence  of  fraud  or  coercion.     76. 

A  certificate  of  privy  examination  of  a 
feme  covert  must  be  recorded  in  order  to  pass 
her  title  to  lands.  Barnett  v.  ShadUeford, 
22  D.  100. 

73.  Conveyances  by  husband  alone. • 
—  A  conveyance  by  a  husband,  of  a  free- 
hold estate  of  which  he  is  seised  in  the  right 

•Specific  performance  on  part  of  wife  pur- 
suant to  husband's  agreement  to  convey,  when 
eoniDellable,  see  note,  sv  D.  676-67* 
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of  his  wife,  operates  by  way  of  estoppel  to 
convey  to  the  grantee  the  title  during  his 
life.     Payne  v.  Parker,  25  D.  221. 

A  deed  by  a  husband,  of  an  estate  of  which 
he  is  seised  in  the  right  of  his  wife,  by  which 
he  conveys  all  the  right,  title,  and  interest 
of  his  wife,  Elisa,  therein,  "except  the 
right  to  her  mother's  thirds,  whioh  I  reserve 
a  right  to  claim  at  the  decease  of  the  mother 
of  said  Eliza,"  was  held  to  except  the  rever- 
sion of  the  dower  of  his  wife's  mother,  and 
not  the  dower  iteslf,  and  that  no  dower  hav- 
ing been  assigned  by  metes  and  bounds,  the 
grantee  took,  by  his  deed,  an  undivided  two 
thirds  of  the  estate  in  common.    lb. 

A  lease  by  a  husband  who  is  a  tenant  by 
the  entireties  with  his  wife  is  valid  to  bring 
ejectment  upon,  though  she  did  not  Join  in, 
such  lease.  Jaekmm  v.  McConneU,  32  D. 
439. 

The  difference  between  a  conveyance  in 
fraud  of  creditors  and  in  fraud  of  a  wife  is 
this:  A  creditor's  claim  upon  his  debtor's  es- 
tate is  such  that  the  debtor  cannot,  even  by 
a  bona  Me  gift  of  any  part  of  his  property  to 
a  third  person,  impede  a  creditor  in  the  col- 
lection of  his  debt.  Such  transfer  would  be 
voluntary,  and  void  as  against  creditors. 
But  in  the  case  of  a*  wife,  the  husband  hav- 
ing the  free  and  unlimited  right  to  alienate 
his  property  at  will,  if  the  conveyance  is  not 
maae  with  the  actual  intent  of  defrauding 
the  wife,  the  transfer  will  be  sustained,  al- 
though the  wife  is  thus  left  without  the 
means  of  subsistence.  Feigley  v.  Feigtey,  61 
D.  375. 

74.  Conveyances  by  wife  alone.*  ~ 
A  conveyance  by  a  feme  covert  must  be  exe- 
cuted according  to  the  forms  prescribed  by 
statute,  or  it  is  void.  James  v.  Fiek,  47  D. 
Ill;  Mason  v.  Brock,  52  D.  490;  Maclay  v. 
Love,  85  D.  133.  In  ease  it  is  not  so  exe- 
cuted, the  vendee  has  no  lien  on  the  land  for 
the  purchase- money  paid  and  by  her  con- 
sumed, nor  any  right  of  action  therefor 
against  the  womau  personally;  nor  can  he 
recover  for  his  betterments,  nor  can  inno- 
cent purchasers  under  his  mortgage  be  al- 
lowed therefor  except  as  against  her  claim  of 
damages  for  use  and  detention.  Scott  v. 
Battle,  89  R.  694. 

Compliance  with  the  statutory  formalities 
is  unnecessary,  where  the  wife  has  been 
abandoned  by  the  husband.  Wright  v.  Hay*, 
60  D.  200;  or  is  living  under  her  maiden 
name,  apart  from  her  husband,  under  a  void 
decree  of  divorce,  and  acting  and  represent- 
ing herself  as  a  single  woman.  ReU  v.  Lots- 
rente,  49  R.  83. 

Conveyances  by  the  wife  should  be  strictly 
construed  to  protect  her  right.  Sharp  v. 
Bailey,  81  D.  489. 

•  Married  woman's  deed,  reform  In,  see  note* 

Estoppel  of  wife  by  recitals  In  her  deed,  see 
note,  28  R.  874-S77. 


1792  HUSBAND  AND  WIFE*  V,  2,  VL 

For  Index  to  Note*  In  American  Decision*  and  American  Reports, 

A  married  woman  can  only  convey  an  es- 
tate in  lands  belonging  to  her,  by  joining  in 
a  deed  with  her  husband,  and  by  the  use  of 
proper  terms  of  conveyance  to  effectuate  the 
object  in  view.  Payne  v.  Parker,  25  D.  221 ; 
Maclay  v.  Love,  86  D.  133;  Scovil  v.  Kelsey, 
95  D.  415;  Bresslerv.  Kent,  14  R.  67;  except 
the  deed  be  a  release  of  dower.  Bla  v.  Card, 
9D.  46. 

A  married  woman's  power  to  bargain  and 
sell  her  separate  estate  by  deed  executed  in 
the  presence  of  two  or  more  witnesses  does 
not  have  the  effect  to  make  valid  a  bond  and 
warrant  of  attorney  executed  by  her,  and 
which  does  not  purport  to  convey  or  affect 
her  realty,  and  a  judgment  under  such  bond 
is  no  lien  on  her  realty.  Dorranee  v.  Scott, 
31  D.  509. 

A  deed  signed  by  a  married  woman  in  her 
maiden  name,  to  which  her  husband  is  not  a 
party,  is  not  binding  upon  her.  Dow  v. 
Jewell,  45  D.  371. 

The  deed  of  an  infant  feme  covert,  though 
dated  after  her  majority,  is  void.  Schroder 
v.  Decker,  49  D.  538. 

A  feme  covert  executrix  may  execute  a 
power  without  her  husband,  and  her  deed 
as  executrix  for  lands  devised  to  be  sold 
is  valid,  although  she  id  not  privately  ex- 
amined.    Tyre*  v.   Williams,  6  D.  663. 

A  deed  duly  acknowledged  by  a  wife  un- 
der the  statute  has  the  same  effect  as  a  fine 
at  common  law.  Martin  v.  DweOy,  21  D. 
245. 

A  feme  covert  entitled  to  separate  estate 
in  personal  property,  unless  there  be  some 
clause  of  restraint  of  her  dominion,  may  con- 
vey it,  and  do  all  other  acts  in  respect  to 
it,  in  the  same  manner  as  if  she  were  a 
feme  sole.    Harris  v.  Home,  53  D.  393. 

On  abandonment  by  the  husband,  the 
wife  may  convey  realty  which  she  has  ac- 
quired during  his  abandonment.  Wright  v. 
Hays,  60  D.  200. 

Equity  will  enforce  a  clause  in  a  pur- 
chase-money mortgage,  executed  by  a  mar- 
ried woman,  without  the  husband  joining, 
stipulating  for  payment  of  interest  at  stated 
period*,  and  that,  in  case  of  default  to  pay 
such  interest,  the  whole  amount  of  the 
mortgage  should  become  due  and  payable. 
Glass  v.  Warwick,  80  D.  566. 

VL  Community. 

75.  General  principles.  —  Conjugal 
partnership  differs  from  conventional,  in 
these  respects:  The  only  object  of  the  lat- 
ter is  gain,  while  the  acquisition  of  profits 
is  but  an  incident  to  the  former.  In  the 
conventional,  the  gains  of  the  partners  are 
in  proportion  to  their  respective  shares  of 
stock  and  services;  in  the  conjugal,  the 
division  is  equal;  in  an  ordinary  partner- 
ship, the  continued  absence  of  a  partner 
defeats  his  claim  to  a  share  of  the  profits, 
but  the  mere  absence  of  the  wife  does  not 
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forfeit  her  share  of  the  matrimonial 
Wheat  v.  Owens,  65  D.  164. 

The  laws  of  Spain  concerning  the  acqui- 
sition of  property  by  husband  and  wife, 
after  marriage,  considered  and  explained. 
Saul  v.  His  Creditors,  16  D.  212. 

76.  What  law  governs. —1.  In  gen- 
eral. —  Spanish  laws  must  be  resorted  to  in 
determining  the  construction  and  effect  of 
an  act  of  separation  of  goods  and  dissolu- 
tion of  community  between  husband  and 
wife,  made  in  1805,  before  the  adoption  of 
either  of  the  civil  codes  of  Louisiana.  Labbe 
v.  Abat,  22  D.  151. 

A  right  to  community  of  acquets  and 
gains,  existing  by  the  law  of  the  place  and 
time  of  marriage,  is  a  right  springing  from 
contract,  and  cannot  therefore  lie  taken 
away  by  subsequent  legislation.  Dixon  v. 
Dixon,  23  D.  478. 

A  case  must  be  regulated  by  the  laws  of 
the  forum,  when  the  record  contains  no  evi- 
dence of  the  laws  of  the  state  which,  it  is 
contended,  govern  the  rights  of  the  par- 
ties.    Allen  v.  Allen,  39  D.  553. 

The  rights  of  husband  and  wife  in  im- 
movable property  belonging  to  either  is 
governed  by  the  law  of  the  place  where  it 
is  situated.    Newcomer  v.  Orem,  56  D.  717. 

2.  Effect  ofcJtanae  of  domicile  or  residence. 
—  A  husband  and  wife,  on  removing  from 
the  country  where  they  were  married,  are 
governed,  as  to  subsequent  acquisitions  of 
property,  by  the  laws  of  the  country  to 
which  they  have  removed,  unless  in  their 
contract  of  marriage  they  have  stipulated 
that  some  other  law  shall  prevail.  Murphy 
v.  Murphy,  12  D.  475;  Saulr.  His  Creditors, 
16  D.  212;  Hicks  v.  Pope,  28  D.  142;  Pack* 
wood's  Succession,  41  D.  341;  43  D.  230;  State 
v.  Barrow,  65  D.  109;  Castro  v.  /(bet,  73  D. 
277;  HarralY.  Harral,  51  R.  17. 

The  law  governing  the  mutual  rights  of 
married  persons,  where  there  is  an  absence 
of  stipulations  between  the  parties  relative 
to  the  matter,  is  that  in  existenoe  at  the 
time  and  place  that  a  question  with  respect 
to  those  rights  arises.  Pritchard  v.  CUmens* 
Bank,  28  D.  132. 

The  rights  of  spouses  are  not  regulated 
by  the  laws  of  the  state  in  which  the  mar- 
riage is  oelebrated,  when  it  appears  that 
they  immediately  intend  to  remove  and 
fix  their  residence  in  another  state.  Alien 
v.  Allen,  39  D.  553;  South  v.  Mouth,  41  D. 
326. 

Personal  property  has  no  other  sUms  than 
the  domicile  of  the  parties;  hence  the  pro- 
ceeds of  community  property  situate  in 
Louisiana,  and  placed  in  the  bank  there  to 
the  husband's  credit,  cannot,  upon  the  death 
of  the  wife,  the  parties  residing  in  New 
York,  be  administered  on  in  Louisiana  as 
part  of  her  estate  there.  PadbwootTs  8\ 
sion,  41  D.  341. 
|     Upon  change  of  domicile  from  a 
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where  the  law  of  community  property  pre- 
vails, the  title  to  the  property  acquired 
under  raeh  law  does  not  vest  in  the  spouses, 
each  for  an  undivided  half.  The  husband 
retains  control  over  it,  but  one  half  of 
whatever  of  it  exists  at  the  wife's  death 
vests  in  her  heirs.  Packwood'i  Succession,  43 
D.  230. 

If  by  the  laws  of  the  state  of  the  mar* 
riage  the  husband  acquires  no  title  in  the 
property  of  the  wife  on  marriage,  their 
subsequent  removal  to  Alabama  works  no 
change  in  the  title,  and  gives  him  no  such 
right  in  the  property  that  it  is  subject  to 
execution  for  his  debts.  Dots  v.  Campbell, 
64  D.  198. 

Property  acquired  by  husband  and  wife 
while  actually  in  transitu  from  one  state  to 
toother  is  governed  by  the  law  of  the  state 
wherein  they  take  up  their  residence.  State 
v.  Barrow,  65  D.  109. 

The  rights  of  husband  and  wife  to  movable 
property  are  governed  by  the  law  of  the 
matrimonial  domicile,  no  matter  where  such 
property  happens  to  be,  or  how  or  where 
it  is  acquired.  Thus  where  an  intestate  s 
personal  property  has  been  distributed  in 
Mississippi,  and  a  slave  assigned  to  a  mar- 
ried woman  domiciled  with  her  husband  in 
North  Carolina,  such  slave  belongs  to  the 
husband,  sccording  to  the  laws  of  the  lat- 
ter state,  and  is  not  governed  or  controlled 
by  the  laws  of  the  former.  McLean  v.  Rot- 
dm,  60  D.  740;  Townee  v.  Durbin,  77  D.  176. 

77.  What  is  deemed  community 
property.*  —  All  property  acquired  by 
either  spouse  during  the  existence  of  the 
community  is  presumed  to  belong  to  it,  and 
this  presumption  can  only  be  overcome  by 
clear  and  satisfactory  proof  that  it  was  ac- 
quired by  the  separate  funds  of  ona  or  the 
other;  and  the  burden  of  proof  lies  upon  the 
party  claiming  the  property  as  separate. 
Smith  v.  Smithy  73  D.  633;  Peck  v.  Brum, 
magim,  80  D.  106;  AUhcf  v.  Conhekn,  90  D. 
363. 

The  presumption  can  only  be  overcome  by 
dear  and  certain  proof  that  it  was  owned  by 
the  claimant  before  marriage,  or  acquired 
afterwards  by  gift,  bequest,  devise,  or  de- 
scent, or  that  it  is  property  taken  in  exchange 
for,  or  in  the  investment,  or  as  the  price  of, 
the  property  so  originally  owned  or  acquired. 
The  burden  of  proof  rests  with  the  claimant 
of  the  separate  estate.  Meyer  v.  Kinser,  73 
D.  638. 

All  property  of  the  husband  and  wife,  at 
the  dissolution  of  the  marriage,  is  presumed 
to  be  common  acquets  or  gams.  Bryan  v. 
Moore,  13  D.  347;  Packwood's  Succession,  43 
D.  230;  Meyer  v.  /Timer,  73  D.  638. 

A  purchase  with  separate  funds  of  either 
spouse  must  be  affirmatively  established  by 

*  See  an  exhaustive  note  on  what  is,  and  pre* 
■umptious  regarding,  community  property,  65  i>. 
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clear  and  decisive  proof.  In  the  absence  of 
such  proof,  the  presumption  is  absolute  and 
conclusive  that  the  property  is  common  prop- 
erty, and  it  makes  no  oifference  whether  the 
conveyance  is  taken  in  the  name  of  one  or 
the  other,  or  in  the  names  of  both.  Meyer 
v.  Khmer,  73  D.  638;  Cooke  v.  Brcmond,  86 
D.  626. 

The  fact  of  purchase  excludes  the  supposi- 
tion of  an  acquisition  by  gift,  bequest,  de- 
vise, or  descent.  Meyer  v.  Khmer,  73  D.  638. 

The  presumption  that  a  building  is  but  a 
form  in  which  common  property  is  invested 
is  too  cogent  to  be  overoome  by  loose  and 
unsatisfactory  evidence,  where  it  was  erected 
during  the  existence  of  the  community. 
Smith  v.  8mith,  73  D.  633. 

Acquisitions  of  either  the  Joint  or  separate 
labor  of  husband  and  wife  become  commu- 
nity property.  Cooke  v.  Bremond,  86  D. 
626. 

Land  conveyed  to  husband  or  wife,  or  both, 
by  deed  of  purchase,  is  presumed  to  be  com* 
mnnity  property,  and  parol  evidence  is  not 
admissible  to  explain  or  modify  suoh  deeds 
sous  to  ingraft  upon  the  property  after  it 
has  passed  to  innocent  purchasers  a  trust  to 
their  detriment;  though  as  between  the  par- 
ties to  such  deeds,  their  privies  in  blood,  or 
purchasers  without  value  or  with  notice, 
their  legal  import  may  be  affected  by  parol 
evidence,    lb. 

The  presumption  that  a  deed  to  the  hus- 
band is  a  conveyance  to  the  community  it 
muoh  stronger  than  when  the  deed  is  to  the 
wife.     Higgins  v.  Jokneon,  70  D.  304. 

The  intention  of  the  husband  in  taking  a 
conveyance  of  community  property  in  the 
name  of  the  wife  has  no  effect  upon  either 
his  own  or  his  wife's  rights;  for  whether 
taken  in  his  own  or  his  wife's  name,  or 
jointly,  the  community  character    of   the 

Sroperty  is  not  changed.    Smith  v.  8$rahan, 
lb.  622. 

Land  purchased  with  oommonity  funds  is 
presumably  community  property,  though 
the  deed  is  taken  in  the  name  of  the  wife. 
Higgine  v.  Johnson,  70  D.  304.  And  it  de- 
volves upon  her  to  show  by  clear  and  satis* 
factory  proof  that  it  was  purchased  with  her 
own  individual  means.  Castro  v.  IUses,  73 
D.  277;  McDonald  v.  Badger,  83  D.  123. 

An  inspection  of  a  deed  to  a  married 
woman  which  expresses  a  valuable  consioV 
oration  on  its  face  authorises  the  inference 
that  the  land  is  community  property,  and 
subject  to  the  disposal  of  the  husband  alone. 
Cooke  v.  Bremond,  86  D.  626. 

In  an  action  for  partition  of  oommonity 
property,  the  parties  bavins  been  divorced, 
it  appeared  that  the  defendant  was  in  pos- 
session of  the  lots  sought  to  be  partitioned, 
under  a  defective  title,  prior  to  his  marriage 
with  plaintiff,  and  that  after  marriage  he 
purchased  the  lots  with  common  funds,  and 
took  a  warranty  deed  therefor.     Held,  that 
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the  lota  were  community  property,  and 
should  be  divided,  and  that  defendant  hav- 
ing purchased  the  lota  with  common  funds, 
and  taken  a  warranty  deed  therefor,  he  was 
estopped  to  deny  that  he  acquired  a  good 
title  oy  the  purchase.  Johnson  v.  Johnson, 
70  D.  774. 

78.  What  is  not.  —Where  it  is  estab- 
lished clearly  and  conclusively  that  the  prop- 
erty was  purchased  with  the  separate  money 
of  one  of  the  parties,  it  remains  the  sepa- 
rate property  of  the  party  with  whose  money 
it  was  purchased.  Love  v.  Robertson,  56  D. 
41;  Huston  v.  Curl,  58  D.  110;  Peek  v.  Brum- 
magkn,  89  D.  195. 

Property  purchased  with  the  proceeds  of 
the  husband's  patrimony  remains  his  sepa- 
rate property.    Love  v.  Robertson,  56  D.  41. 

Property  purchased  In  Louisiana  becomes 
the  property  of  the  husband,  and  not  of  the 
husband  and  wife,  jointly,  where  the  spouses 
never  resided  in  Louisiana,  were  not  married 
there,  and  at  the  time  of  the  marriage  did 
not  contemplate  residing  there.  Armorer  v. 
Case,  61  D.  209. 

Separate  property  of  husband  or  wife  need 
not  be  preserved  in  specie  or  kind  to  main- 
tain its  character  as  such  in  Texas.  It  will 
remain  separate  property,  although  it  has 
undergone  mutations  and  changes,  so  long  as 
it  can  be  dearly  and  indisputably  traced  and 
identified.    Rose  t.  Houston,  62  D.  478. 

Fraud  upon  the  wife  is  not  committed  by 
the  husband's  purchasing  lands  after  mar- 
riage, with  his  separata  funds  acquired  before 
marriage,  and  taking  the  conveyance  in  the 
names  of  his  minor  children  by  a  previous 
marriage.    Smith  ▼.  Smith,  73  D.  533. 

The  husband  has  no  claim  upon  a  building 
or  its  proceeds,  which  he  deliberately  places 
upon  the  lands  of  his  minor  children  by  a 
former  marriage,  during  the  existence  of  the 
community.  The  character  of  the  building 
as  common  property  is  declared  only  for  the 
protection  of  the  interest  of  the  wife.    lb. 

Lands  given  by  the  government  to  a  hus- 
band or  wife  during  coverture  are  the  sepa- 
rate estate  of  the  spouse  to  whom  they  are 
so  given.     Rouquier  v.  Rouquier,  16  D.  186.  • 

79.  What  is  doomed  paraphernal 
property.  —  Property  which  the  wife  ac- 
quires after  her  marriage  is  her  separate  or 
paraphernal  property  m  Louisiana.  AUen 
▼.  Allen,  39  D.  553. 

80.  or  dotal  property.  —  The 

presumption  that  land  is  community  prop- 
erty, though  standing  in  the  wife's  name, 
may  be  overcome  by  proof  that  the  hus- 
band, in  having  the  property  put  in  her 
name,  intended  to  donate  it  to  her.  Higgvns 
v.  Johnson,  10  D.  394. 

A  conveyance  to  the  wife,  of  lands  pur- 
chased with  the  funds  of  the  husbana,  is 
prima  /ads  a  gift  from  the  latter  to  the 

*  Lands  given  by  sovereign  to  either  spouse,  as 
community  property,  see  note,  10  D.  186,  187. 


former;   but  the  presumption  may  bo 
butted  by  proof  that  the  purchase  was  for 
his  own  benefit     Ik. 

A  deed  of  community  property  from  hue* 
band  to  wife  raises  the  presumption  that  it 
was  intended  to  change  its  charaoter  from 
community  to  the  separate  property  of  the 
wife;  and  a  subsequent  sale  of  the  property 
by  the  husband  cannot  be  deemed  sufficient 
to  rebut  such  presumption.  Story  v.  Mar* 
shall,  76  D.  106. 

Where  property  is  purchased  by  the  hus- 
band, with  funds  of  the  commuity,  and  the 
deed  taken  in  the  name  of  the  wife,  in  the 
absence  of  evidence  of  intention  outside  of 
the  deed,  it  must  be  taken  as  evidencing  the 
intention  which,  upon  its  face,  it  imports, 
namely,  to  convey  to  the  wife  the  estate  of 
the  husband  in  the  property,    lb, 

A  deed  of  community  property  from  hue- 
band  to  wife,  made  without  consideration, 
will  be  upheld  as  a  donation  or  gift  of  the 
husband's  community  interest  in  the  prop- 
erty.   IK 

81.  Bights  and  liabilities  of  the 
husband.  — The  husband  has,  by  law,  the 
management  of  the  separate  estate  of  the 
wife,  and  the  incidents  essential  to  the  due 
exercise  of  snob  authority,  not  for  his  own 
benefit,  bat  for  that  of  the  community,  or  of 
the  estate  which  he  controls.  Howard  ▼• 
North,  51  D.  769. 

The  husband  and  wife  during  coverture 
are  jointly  seised  of  community  property  in 
California,  the  wife's  half-interest  being  sub- 
ject only  to  the  husband's  disposal  during 
their  joint  Uvea,    Beard  v.  Knox,  63  D.  12&T 

The  husband  has  a  right  during  the  wife's 
lifetime  to  sell  their  community  property, 
the  homestead  of  the  family  excepted,  ana 
he  may  do  this  without  the  wife's  consent. 
Brewer  ▼.  Wall,  76  D.  76;  Meyer  v.  Khmer, 
73  D.  538. 

The  design  of  the  law  in  vesting  in  the 
husband  absolute  power  of  disposition  of 
common  property  was  to  facilitate  its  bona 
fide  alienation,  and  to  prevent  clogs  upon  its 
transfer  by  claims  of  the  wife.  Smith  ▼• 
Smith,  73  D.  533. 

A  voluntary  disposition  of  common  prop- 
erty by  the  husband,  with  the  view  of  de- 
feating any  claims  of  the  wife  thereto,  will 
not  be  supported  by  the  law.    lb.  ^ 

The  vendee  of  community  land  is  entitled 
to  all  of  the  surviving  husband's  interest 
therein,  under  a  sale  by  the  latter,  together 
with  damages  for  breach  of  contract  to 
convey  the  whole.  Suoh  interest  will,  in 
general,  be  one  half;  although  it  seems  that 
the  vendee  is  entitled  to  the  benefit  of  any 
credits  in  favor  of  the  husband  for  payment 
of  community  debts,  and  should  have  the 
whole  of  the  tract  allotted  to  him,  if,  upon 
the  partition  of  the  community  property,  it 
does  not  exceed  the  moiety  to  which  the 
husband  is  entitled,  and  the  rights  of  ether 
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os-tenants     be     not     injuriously     affected 
thereby.     Robinson  v.  McDonald,  62  D.  480. 

The  fact  that  a  conveyance  expressing  a 
valuable  consideration  was  taken  in  the 
name  of  the  wife  imposes  no 'burden  upon 
the  purchaser  from  the  husband  of  inquir- 
ing as  to  the  equities  of  the  husband  and 
wtfe  in  respect  to  the  property.  Cooke  v. 
Brcmond,  86  D.  626. 

Separate  title  to  half  the  community  prop- 
erty  does  not  vest  in  the  wife  immediately 
upon  the  removal  of  the  parties  from  Louisi- 
ana, but  only  upon  the  death  of  one  of 
them;  until  then,  the  husband  has  full  con- 
trol, except  he  cannot  alienate  in  fraud  of 
her  rights.  Packwood's  Succession,  41  D. 
341. 

89.  of  the  wife.  —The  matrimo- 
nial rights  of  the  wife  will  be  regulated  by 
the  laws  of  that  country  into  which,  at  the 
time  of  the  marriage,  she  intended  to  re- 
move, if  such  removal  is  afterwards  made. 
Ford  v.  Ford,  14  D.  201. 

A  wife  may  claim  acquets  and  gains  made 
in  Louisiana,  although  she  was  married 
(broad,  and  never  came  in  it.  Cole's  Widow 
v.  His  Executors,  18  D.  241. 

An  assignment  pursuant  to  a  judgment  in 
favor  of  a  wife  for  her  dotal  and  paraphernal 
rights  is  bnt  a  contract,  and  may  be  attacked 
"by  the  husband's  creditors  for  fraud.  Fen- 
awy  v.  OonsouUn,  30  D.  720. 

Injury  to  the  wife  by  sale  of  community 
property,  made  by  the  husband,  must  be 
shown  to  annul  the  sale.  Proof  that  the 
sale  was  merely  simulated  is  not  sufficient. 
Packwood's  Succession,  43  D.  230. 

A  wife  residing  within  the  state  has  no 
greater  privileges  respecting  community 
property  than  one  residing  without  the 
state,  under  the  California  statute.  Beard 
v.  Knox,  63  D.  125. 

A  married  woman  hat  a  right  to  judg- 
ment of  separation  of  oommon  property 
apon  proof  of  the  insolvency  of  her  hus- 
band, and  that  she  is  possessed  of  skill  and 
industry  sufficient  to  earn  a  separate  liveli- 
hood, which  she  has  exercised.  Mock  v. 
Kennedy,  66  D.  203. 

A  contract  for  the  dissolution  of  matri- 
monial community  and  separation  of  prop- 
arty  partakes  strongly  of  a  contract  of 
exchange,  by  which  each  one  of  the  parties 
gives  up  hit  oommon  right  or  claim  to  all 
the  property,  in  consideration  of  his  obtain- 
ing a  separate  and  distinct  title  to  a  part; 
it  is,  strictly  speaking,  a  partition  of  com- 
mon property,  and  cannot  be  assimilated  to 
a  donation.     LaJbbe  v.  Abed,  22  D.  151. 

A  contract  of  exchange  between  husband 
and  wife,  in  1805,  before  the  enactment  of 
the  civil  code  of  Louisiana,  operated  as  a 
good  and  valid  separation  of  goods  between 
the  contracting  parties,  and  as  a  dissolution 
of ^  the  community  which  had  previously 
between  them,  and  also  as  a  re- 


nunciation of  any  acquets  and  gains  which 
were  acquired  by  the  parties  to  the  contract 
subsequent  to  that  time.     lb. 

The  wife,  in  the  husband  s  absence,  has 
an  implied  authority  to  take  care  of  the 
community  property,  and  to  make  contracts 
respecting  it  for  her  own  support,  where  no 
one  else  is  left  in  charge  of  the  property. 
Cheek  v.  Bellows,  67  D.  686. 

A  married  woman  may,  in  her  own  name, 
and  for  her  individual  benefit,  invest  her 
paraphernal  funds  under  her  separate  ad- 
ministration and  controL  Shaw  v.  Hill,  96 
D.  420. 

A  declaration,  in  an  act  of  sale,  that  prop- 
erty was  paid  for  out  of  the  separate  funds 
of  the  wife  does  not  relieve  her  from  the 
burden  of  proving  that  the  purchase  was 
made  with  paraphernal  funds  under  her 
separate  administration,     lb. 

83.  Effect  of  separation,  or  dissolu- 
tion of  the  marriage. —The  wife  does 
not  lose  her  right  in  community  property 
by  separation  from  her  husband  by  mutual 
consent,  or  by  separation  caused  by  his  cruel 
treatment  of  her,  or  where  she  is  ejected 
from  her  home  without  just  causa,  wheat 
v.  Owens,  65  D.  164. 

A  wife  who  willfully  deserts  her  husband, 
and  lives  in  adultery  with  another  up  to  the 
time  of  her  husband  s  death,  thereby  for* 
feits  her  share  of  the  ganancial  property, 
and  loses  her  claim  to  a  community  interest 
in  the  headright  subsequently  issued  to  the 
heirs  of  her  husband,    lb. 

The  wife  does  not  form  part  of  the  family 
after  she  has  repudiated  and  scandalized  it 
by  desertion,  and  bv  living  in  open  and 
shameless  adultery  with  another,     lb. 

The  right  of  a  wife  in  community  prop- 
erty on  abandonment  by  the  husband,  dis- 
cussed.     Wright  v.  Hays,  60  D.  200. 

84.  Bights  of  husband  as  survivor. 
—  Cessation  of  community  of  goods  takes 

5 lace  at  the  death  of  the  wife.    Murphy  v. 
furphy,  12  D.  475. 

The  surviving  husband  who  is  Indebted  to 
the  community  cannot  take  from  it  until  he 
has  paid  the  debt,  unless  his  share  amounts 
to  more  than  he  owes.  Ballio  v.  Poisset,  19 
D.  185. 

Where  a  matrimonial  community  in  Loui- 
siana conveys  lands  and  takes  notes  of  hand 
in  payment,  and  removes  from  the  state,  and 
the  wife  dies,  afterwards,  upon  retrocession 
of  the  property,  it  vests  in  the  husband  alone, 
and  the  executor  of  her  will  cannot  be  made 
to  account  in  Louisiana  for  the  interest  of 
the  heirs  of  the  wife  in  the  notes.  Pack- 
wood's  Succession,  43  D.  230. 

The  husband,  as  executor,  is  not  account- 
able for  the  proceeds  of  community  property 
sold  before  the  death  of  the  wife,  where 
after  the  sale  the  spouses  remove  from  the 
state,  unless  such  proceeds  are  not 
away,     lb* 
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tor's  lien  secured  by  the  trust  deed.  la 
such  case,  the  separate  property  is  not  liable 
for  the  judgment  lien,  but  is  liable  for 
the  creditors  lien  after  the  community 
property  is  exhausted,  and  all  that  the  exe- 
cution purchaser  can  claim  is  the  excess  of 
the  value  of  the  community  property  over 
the  creditor's  lien,  Jamce  v.  Jacques  82  IX 
613. 

VII.   Contracts  act>  Dealings  mrrwrai 
Husband  and  Wife. 

88.  Bule  that  contracts  directly 
between  them  are  void.  —  Husband  and 
wife,  by  the  common  law,  are  treated  as  one, 
for  most  purposes,  and  the  husband  as  being 
that  one.  Mackinley  v.  McGregor,  31  D. 
522. 

No  agreement  between  husband  and  wife 
can,  at  law,  change  their  legal  capacities  or 
remove  her  legal  disabilities;  being  in  law 
but  one  person,  they  cannot  contract  with 
each  other.     Beach  v.  BtacK  38  D.  684. 

They  cannot  contract  together  for  the  pur- 
pose of  binding  or  conveying  property  di- 
rectly from  the  one  to  the  other.  Helm*  v. 
FrancUcue,  20  D.  402. 

The  husband  cannot  grant  anything  to  his 
wife,  nor  enter  into  any  covenant  with  her. 
People  v.  Merctin,  38  D.  644. 

89.  Scope  and  extent  of  the  rule,  — ' 
Marriage  abrogates  all  debts  between  parties 
to  it     Bwleigh  v.  Coffin,  53  D.  236. 

The  receipt  and  appropriation  by  the  hus- 
band of  money  which  is  the  separate  estate 
of  his  wife,  with  her  knowledge  and  consent, 
does  not  establish  between  them  the  relation 
of  debtor  and  creditor,  unless  at  the  time  he 
received  it  he  expressly  agreed  to  repay  it 
And  if,  without  agreeing  to  repay  it,  he  in- 
vests it  in  his  business,  and  afterwards  exe- 
cutes a  voluntary  bill  of  sale  to  secure  her, 
such  conveyance  will  be  fraudulent  in  law 
as  against  existing  creditors,  and  void.  Kukn 
v.  Btansfitld,  92  D.  681. 

A  meritorious  consideration  is  not  suffi- 
cient, in  equity,  to  sustain  a  promissory  note 
given  by  a  husband  to  his  wife,  as  against 
is  collateral  heirs.  WhUaher  v.  Whitaher, 
11  R.  711. 

A  note  executed  by  a  husband  to  bis  wife, 
living  separate  from  him,  to  induce  her  to  re- 
turn, cannot  be  enforced  by  the  wife.  Cope- 
land  v.  Boon,  40  R.  89. 

The  mother  of  B.,  living  with  him,  con- 
veyed to  him  certain  lands  in  consideration 
of  her  support  for  life.  Subsequently,  she 
became  helpless  from  paralysis,  and  a.  and 
his  wife  agreed  that  the  wife  should  attend 
and  care  for  her,  and  that  he  should  pay  her 
Are  dollars  a  week  therefor.  The  wife  did 
this  faithfully  for  eight  years,  and  the 
amount  was  reasonable.  B.  then  executed 
real  conveyances  to  his  wife  in  payment  for 
those  services.  Held,  void  as  against  u" 
creditors.     Coleman  v.  Burr,  46  B.  160. 


The  husband  may,  after  the  wife's  death, 
carry  into  effect  contracts  respecting  their 
community  property,  entered  into  by  him- 
self alone,  or  jointly  with  the  wife,  before 
her  death.     Brewer  v.  Wall,  76  D.  76. 

85. of  'wife   as  survivor.  —  The 

wife  has  a  present  right  to  her  share  of  the 
acquets  and  gains,  which  may  be  enforced 
whenever  the  marriage  relation  is  from  any 
cause  dissolved.  Dixon  v.  Dixon,  23  D. 
478. 

The  husband  cannot,  by  devise  or  will, 
defeat  the  wife's  right  to  one  half  of  the 
community  property,  under  the  California 
statute,  which  gives  the  husband  entire  con- 
trol of  the  community  property,  with  abso- 
lute power  to  dispose  of  it,  but  provides 
that  upon  the  dissolution  of  the  community, 
by  the  death  of  either  husband  or  wife,  one 
half  the  community  property  shall  go  to  the 
survivor.     Beard  v.  Knox,  63  D.  125. 

The  wife  by  accepting  a  legacy  under  the 
husband's  will,  which  assumes  to  dispose  of 
the  whole  community  property,  is  not  es- 
topped from  setting  up  her  claim  to  one  half 
the  property.  She  is  entitled  to  her  own 
share  of  the  common  property,  and  to  the 
legacy  out  of  her  husband *s  share,     /o. 

86.  Rights  of  heirs.  —  Property  which 
is  partly   community  and  partly  separate 

Sroperty  of  a  deceased  husband  should  be 
irected  to  be  sold,  if  found  necessary  to  a 
proper  distribution  of  the  respective  interests 
of  the  widow  and  the  heir.  Love  v.  Robert- 
ton,  56  D.  41. 

87.  of  creditors.  —  Where  judg- 
ment is  recovered  against  husband  and  wife, 
jointly,  without  any  specific  directions  in 
the  decree  as  to  the  estate  out  of  which  it  is 
to  be  satisfied,  it  would  seem  that,  as  a  gen- 
eral rule,  it  may  be  levied  upon  and  be  satis- 
fied out  of  the  property  of  either  the  husband 
or  wife,  or  of  the  community.  Howard  v. 
North,  51  D.  769. 

In  an  action  to  foreclose  a  mortgage  {riven 
by  wife  for  husband  s  debts,  if  the  husband 
has  separate  property,  or  there  is  community 
property,  the  court  would  doubtless  have 
authority  to  decree  payment  out  of  such 
property,  if  sufficient,  and  if  not,  the  balanoe 
to  be  satisfied  out  of  the  separate  property  of 
the  wife  encumbered  with  the  charge.  Mollis 
v.  Francois,  51  D.  760. 

The  private  property  of  each  spouse  must, 
as  a  general  rule,  bear  its  own  charges  and 
expenses.      Womack  v.  Womack,  58  D.  119. 

Where  the  wife  becomes  surety  for  her  hus- 
band on  a  note  secured  by  trust  deed,  by 
which  the  community  property  and  her  sepa- 
rate property  are  pledged  for  the  payment 
of  the  debt,  a  purchaser  at  execution  sale  of 
the  land  cannot  have  the  respective  liens  so 
adjusted  as  to  apply  the  community  prop- 
erty to  the  payment  of  the  judgment  under 
which  he  purchased,  and  the  separate  prop- 
erty of  the  wife  to  the  payment  of  the  credi- 
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90.  Its  limits  and  exceptions.  —  Hus- 
o&nd  and  wife,  by  the  civil  law,  are  for  moat 
purposes  treated  as  separate,  distinct  per- 
sona, entitled  to  sue  and  to  contract  with 
one  another.  Mackinley  v.  McGregor,  31  D. 
522;  Labbe  v.  Abat,  22  D.  151;  Palmer  v. 
Oakley,  47  D.  41. 

Equity  will  enforce  a  contract  between 
husband  and  wife,  where  he  agrees  to  trans- 
fer property  to  his  wife  for  a  bona  fide  and  valu- 
able consideration  coming  from  her.  Bowie 
v.  Stonestreet,  61  D.  318;  Liles  v.  Fleming,  18 
D.  585. 

A  wife  may  acquire  a  separate  property  in 
equity,  by  an  agreement  with  her  husband, 
without  the  intervention  of  trustees;  as 
where,  on  an  agreement  to  live  separate 
the  parties  separate,  she  relinquishes  all 
right  to  his  estate,  and  he  pays  her  a  sum  of 
money,  and  dies.  McKennan  ▼.  Phillips,  37 
D.  438.     S.  P.,  Lehr  v.  Beaver,  42  D.  271. 

A  wife  may  deal  with  her  husband  or  with 
her  trustee,  in  regard  to  her  separate  estate; 
but  in  either  case  the  transaction  will  be 
watched  with  jealousy,  although  a  decree  can- 
not be  made  upon  suspicion  alone.  James 
v.  Fish,  47  D.  111. 

Evidence  failing  to  establish  a  contract  be- 
tween husband  and  wife  may,  however, 
■how  circumstances  justifying  a  court  of 
equity  in  decreeing  compensation  to  extent 
of  purchase-money  paid,  and  value  of  lasting 
improvements,  where  husband  agrees  to  five 
his  wife  an  equivalent  for  her  property  which 
she  unites  with  him  in  selling  tor  the  pay- 
ment of  his  debts.  Bowie  v.  Stonestreet,  61 
D.  318. 

A  contract  between  husband  and  wife, 
made  in  Louisiana,  and  valid  by  its  laws, 
will  be  enforced  in  Pennsylvania  against  the 
husband's  executors.  Dougherty  v.  Snyder, 
16  D.  520. 

Equity  will  enforce  a  note  executed  by  a 
husband  to  his  wife,  during  coverture,  in 
consideration  of  her  moneys  received  or  col- 
lected by  him.  McCampbell  v.  McCampbeli, 
31  R.  623;  Hall  v.  Hall,  36  R.  725. 

A  note  executed  by  a  husband  for  the  benefit 
of  his  wife,  in  consideration  of  her  discontinu- 
ing an  action  for  absolute  divorce,  and  return- 
ing to  live  with  him,  is  valid,  Adams  v. 
Adams,  43  R.  675;  Phillips  v.  Meyers,  25  B. 
295. 

A  husband  sold  his  wife  nine  lambs  for 
value,  which  were  exempt  from  execution. 
Held,  valid  as  to  those  lambs  and  their  in- 
crease, and  that  no  change  of  possession  was 
necessary.     LeaviU  v.  Jones,  41  R.  849. 

91.  Gifts  by  husband  to  wife.*  —  The 
husband  may  make  gifts  or  presents  to  his 
wife,,  which  will  be  supported  in  equity 
against  himself  and  his  representatives. 
Qamer  v.  Garner,  57  D.  583.  S.  P.,  GiU  v. 
Woods,  25  R.  264;  and  this,  either  with  or 

*  Bee  also  Gins,  18, 14. 


without  the  intervention  of  s  trustee*    Fob 
t.  Jones,  91  D.  383. 

An  imperfect  deed  of  slaves  by  husband  ts 
wife  will  be  enforced,  after  his  death, 
against  his  children  and  his  executor,  where 
he  had  already  made  advancements  to  his 
children,  when  from  the  time  of  the  deed 
until  the  grantor's  death,  and  for  a  long 
time  subsequently,  the  wife  had  been  in  un- 
disturbed possession  of  the  slaves;  and  the 
executor  of  the  grantor  will  be  regarded  as 
the  trustee  for  the  wife.  Garner  v.  Gamer, 
57  D.  583. 

A  promise  made  by  the  husband  to  grant 
certain  personal  property  to  his  wife,  upon 
her  paying  his  debt,  simply  creates  an  obli- 
gation or  duty  on  the  part  of  the  husband  ts 
vest  title  in  the  wife.  LMe  v.  BirdweU,  73 
D.  242. 

Verbal  sales  and  gifts  between  husband 
and  wife  ought  not  to  be  admitted  unless  on 
clear  and  satisfactory  proof  that  the  property 
was  divested  out  of  the  vendor  ana  vested 
in  the  vendee  or  donee.    lb. 

The  husband,  while  free  from  debts  and 
liabilities,  may  make  a  valid  gift  to  his  wife 
of  either  real  or  personal  property  wbich  st 
the  time  was  the  common  property  of  the 
husband  and  wife;  and  the  same  will  become 
her  separate  property,  and  not  be  liable  for 
the  husband's  debts  afterwards  contracted. 
Pert  v.  Brummagim,  89  D.  195. 

Title  to  land  vests  in  the  wife  as  a  gift, 
where  the  husband  purchases  it,  pays  for  it 
out  of  the  common  property,  and  directs  the 
conveyance  thereof  to  oe  made  to  her  as  a 
gift     lb. 

A  gift  of  bonds  from  husband  to  wife,  per- 
fected by  delivery,  though  void  at  law,  is 
valid  in  equity  if  not  unreasonable  in  its  pro- 
visions nor  in  conflict  with  the  olaims  of  cred- 
itors, and  founded  upon  a  meritorious 
consideration.     Fox  v.  Jones,  91  D.  383. 

A  gift  by  a  husband,  aged,  and  weak  in 
mind  and  body,  to  his  wife,  will  not  be  sus- 
tained without  affirmative  proof  that  the  act 
was  intelligent  and  without  undue  influence, 
especially  when  it  was  obviously  intended  to 
operate  as  a  wilL  Haydoeh  v.  Haydock,  38 
R.  385.  8.  P.,  where  the  gift  was  from  wife 
to  husband.  Boyd  v.  De  La  Montagnie,  29  R. 
197. 

92.  Gifts  by  wife  to  husband.*— A 
donation  by  a  wife  to  the  husband  was,  by 
the  law  of  Spain,  revocable  only  during  her 
lifetime,  ana  at  her  instance,  and  on  her 
death  it  became  irrevocable.  Labbe  v.  Abat, 
22  D.  151. 

The  right  of  the  wife  to  give  her  separate 
estate  to  her  husband  is  firmly  established  in 
equity.  Courts  of  equity,  it  is  true,  examine 
every  such  transaction  with  great  caution 
and  with  some  apprehension  of  undue  influ- 
ence; but  unless  such  influence  is  evinced, 
the  gift  will  be  considered  valid.  Scarborough 
v.  WaUdns,  50  D.  528.    Such  gifts  are  never 
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supported  without  the  clearest  affirmative 
evidence  of  their  fairness  and  propriety,  es- 
pecially when  to  the  marital  relation  is 
added  that  of  trustee  and  cestui  que  trust. 
8myley  v.  Reese,  25  R.  598. 

A  conveyance  by  husband  and  wife  of  the 
wife's  realty,  to  a  third  person,  executed  ac- 
cording to  law,  under  an  agreement  that  the 
estate  is  to  be  reoonveyed  to  the  husband,  is, 
if  the  estate  be  so  reconveyed,  effectual  for  the 
purpose  of  vesting  title  in  the  husband,  and, 
if  the  transaction  be  fair  and  nntinctured 
with  fraud,  is  not  prohibited  by  any  rule  of 
law  or  public  policy.  Scarborough  r.  Wat- 
kins,  50  D.  528. 

The  husband  is  not  precluded  from  avail- 
ing himself  of  the  wife's  gift  to  him  of  her  land, 
by  the  fact  that  he  is  the  guardian  of  her 
infant  brother  and  sisters,  her  next  of  kin. 
lb. 

A  transaction  does  not  amount  to  a  gift  by 
the  wife,  where  the  husband  receives, 
counts,  and  keeps  money  paid  her  by  her 
debtor,  and  afterwards  invests  it  for  her,  but 
at  the  time  of  payment  gives 'her  no  security 
for  it,  and  eight  or  more  years  thereafter 
gives  her  a  judgment  note  for  it.    Bergey's 
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lere  money  is  paid  the  wife,  but  the 
husband  receives,  counts,  and  keeps  it,  she 
is  not  bound  to  rescue  it  from  him,  or  pro- 
claim that  it  is  not  a  gift  She  may  rest  on 
the  idea  that  his  receipt  of  it,  in  her  pres- 
ence, was  with  intent  to  take  care  of  it  for 
her.    To. 

A  statute  forbidding  a  sale  by  a  wife  of 
her  separate  property  to  her  husband  does 
not  prevent  a  gift  of  the  same,  but  such  a 
gift  is  voidable  for  constructive  fraud.  Cain 
v.  Ligon,  51  R.  281. 

Where  a  wife  permitted  her  husband  for 
ten  years  to  manage  her  property,  receive 
the  rents  and  profits,  and  expend  the  sur- 
plus, without  question,  a  finding  of  a  gift  is 
warranted.  McLure  v.  Lancaster,  58  R. 
259. 

93.  Conveyances  by  husband  to 
wife. — 1.  General  rules. — A  deed  from  a 
husband  directly  to  his  wife,  during  cover- 
ture, is  void  at  law.  But  a  suitable  provis- 
ion by  deed  from  a  husband  to  his  wife  will 
be  supported  in  equity.  Shepard  v.  Shepard, 
11  D.  396. 

The  intention  of  the  husband  in  conveying 
property  to  his  wife  is  presumed  to  be  known 
to  her.  From  the  relations  of  the  parties,  it 
is  scarcely  to  be  supposed  that  this  is  not  so. 
Castro  v.  IlUes,  73  D.  277. 

The  record  of  a  conveyance  from  husband 
to  wife  stands  upon  the  same  footing  as  anv 
other  conveyance,  so  far  as  the  record  is 
made  notice.     Wilder  v.  Brooks,  88  D.  49. 

The  duty  of  a  maintenance  which  the  hus- 
band owes  the  wife  is  sufficient  considera- 
tion for  a  voluntary  deed  of  land  made  by 
him  to  her;  and  a  court  of  equity  will  sus- 


tain such  a  conveyance,  though  void  at  law. 
Hunt  v.  Johnson,  4  R.  631. 

2.  When  valid. — A  voluntary  deed  from 
husband  to  wife  will  be  upheld,  as  against 
the  husband's  heirs,  where  the  gift  is  a  rea- 
sonable provision  for  the  wife.  Major*  v. 
Bverton,  31  R.  65;  Horder  v.  Herder,  33  R. 
167. 

A  voluntary  deed  from  husband  to  wife  is 
not  void  because  it  embraces  all  the  grantor's 
property,  unless  it  is  shown  to  be  an  excess- 
ive provision  for  her.  Wood  v.  Broadley, 
43  R.  754.  S.  P.,  Thompson  v.  Allen,  49  R. 
116.  Such  a  deed  is  not  invalid  because  it 
conveys  a  homestead,  a  conveyance  of  which 
is,  by  statute,  required  to  be  executed  by 
both  husband  and  wife.  Furrow  v.  Athey, 
59  R.  867. 

Where  a  wife  had*  at  her  marriage,  a  large 
real  and  personal  estate,  which  she  allowed 
her  husband  to  dispose  of,  upon  his  promise 
to  settle  upon  her  other  property  of  equal 
value,  and,  after  he  had  partly  complied  with 
his  promise,  a  separation  having  been  agreed 
upon,  he  made  a  deed  for  her  benefit*  the 
consideration  of  which  was  the  excess  of  her 
property  so  disposed  of  by  the  husband  over 
that  settled  upon  her,  together  with  her  re- 
lease of  all  right  of  dower  in  his  remaining 
property,  and  of  all  claim  for  future  sup- 
port, —JtehL  that  the  deed  was  valid  as 
against  creditors.  Harvey  v.  Alexander,  10 
D.  519. 

Where  by  the  law  of  the  state  where  par- 
ties marry,  a  slave  of  the  wife  becomes  the 
property  of  the  husband  on  marriage,  and 
they  afterwards  remove  to  another  state,  in 
which  there  is  no  legal  impediment  to  the 
wife's  holding  separate  property,  and  the 
husband  there  conveys  to  the  wife  another 
slave,  in  exchange  for  the  one  owned  by  her 

Erior  to  her  marriage,  and  thereafter  the 
usband  and  wife  remove  to  Texas,  where 
he  dies,  the  wife  will  be  entitled  to  the  slave 
so  received  by  her  from  her  husband,  as 
against  his  legal  representative.  The  con- 
veyance of  the  slave  to  her  can  only  be  im- 
E cached  by  an  antecedent  creditor  of  the 
usband.  Avery  v.  Avery,  62  D.  513. 
A  husband  conveyed  all  his  real  estate  di- 
rectly to  his  wife,  in  consideration  of  "love 
and  affection,''  and  the  deed  was  duly  re- 
corded. He  was  at  the  time  but  slightly  in 
debt,  and  was  possessed  of  a  large  amount  of 

Sersonal  property .  He  afterward  contracted 
ebts  which  nis  personal  property,  by  reason 
of  losses  occasioned  by  war,  was  insufficient 
to  pay,  and  his  creditors  (one  of  whom  had 
a  small  claim  which  was  due  when  the  con- 
veyance was  made)  filed  a  bill  in  equity  to 
subject  the  land  conveyed  to  the  wife  to  the 
payment  of  the  debts.  Held,  the  deed  was 
good  in  equity,  and  that  the  land  would  not 
be  subjected  to  the  debts.  Bayers  v.  Watt, 
21  R.  303. 

3.  WheninvatoL—  A  freehold  estate  cannot 
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be  granted  by  a  husband  to  his  wife,  to  Tost 
in  her  after  his  death.  Benedict  v.  Mont- 
gomery, 42  D.  230. 

A  deed  of  real  estate,  made  without  con- 
sideration, by  a  husband  directly  to  hit  wife, 
is  void,  both  at  law  and  in  equity.  Such 
deed,  though  made  with  intent  to  defraud 
creditors,  is  not  a  "  transfer,  conveyance,  or 
assignment M  within  the  meaning  of  the  Ohio 
act  of  1850  regulating  assignments  for  the 
benefit  of  creditors;  and  judgment  creditors 
of  the  husband  cannot  therefore  be  prevented 
by  it  from  acquiring  priorities  of  lien  by  the 
levy  of  executions  upon  the  premises.  Fow- 
ler*. 7Yefefe,9lD.  95. 

A  deed  directly  from  husband  to  wife  will 
not  be  upheld  where  she  is  an  adulteress  or 
the  provision  is  extravagant.  War  lick  v. 
White,  41  R.  453. 

04.  Necessity  of  a  trustee,  and  effect 
Of  so  conveying.* — A  wife  cannot  make 
a  valid  contract  with  her  husband  except 
through  the  intervention  of  a  third  person, 
whose  duty  it  becomes  to  enforce  it  in  her 
behalf;  and  such  contract  must  be  by  deed, 
and  signed  by  her.  Barbee  v.  Armstead,  51 
D.404. 

The  medium  of  a  trustee  Is  necessary  to 
invest  a  married  woman  with  sole  and  inde- 
pendent powers,  since  her  rights  and  powers 
are  ordinarily  vested  in  her  husband;  and 
where  bequests  or  conveyances  are  made  to 
a  married  woman  for  her  separate  use,  with- 
out the  nomination  of  trustees,  her  husband 
is  considered,  in  equity,  as  trustee  for  his 
wife.      Wart  v.  Richardson,  56  D.  762. 

Separate  estate  in  real  property  cannot  be 
enjoyed  by  a  married  woman  unless  through 
the  interposition  of  a  trustee,  which  circum- 
stance of  itself  would  imply  the  performance 
of  some  active  duties  on  his  part,    lb. 

The  husband  acquires  control  over  prop- 
erty by  executing  a  use  in  the  wife  in  gen- 
eral, and  this  result'  is  assigned  as  a  reason 
why  a  different  construction  should  be  given 
to  the  instrument  than  in  other  cases,  in 
order  to  effectuate  the  intention  of  the 
grantor,     lb. 

A  husband  may  make  a  gift  or  grant  of 

Sroperty  to  his  wife,  by  a  conveyance  to  her, 
irectly,  without  the  intervention  of  trus- 
tees. Story  v.  Marshall,  76  D.  106.  a  P., 
Sims  v.  BkkeU,  9  R.  679. 

A  direct  conveyance  from  husband  to  wife, 
of  all,  or  nearly  all,  of  his  real  estate,  will 
be  upheld  when  it  appears  to  have  been  a 
fair  transaction,  amounting  to  no  more  than 
a  reasonable  provision  for  the  wife's  mainte- 
nance and  support,  and  not  prejudicial  to 
creditors.     Wilder  v.  Brooke,  88  D.  49. 

The  basis  of  the  common-law  disability  of 
a  married  woman  rests  upon  the  peculiar  dis- 
qualifications and  burdens  of  the  wife,  and 
not  upon  any  essential  element  of  coverture; 

*  See  note  on  direct  conveyances  from  husband 
towlfe,*8D.  ft+46. 
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and  therefore  the  removal  of  these  disquali- 
fications removes  all  the  reasons  which  ever 
required  the  intervention  of  equitable  trusts 
in  the  case  of  grants  between  husband  and 
wife.    Burdeno  v.  Amyerse,  90  D.  225. 

The  husband  mav  convey  land  to  the  wife, 
directly,  without  the  intervention  of  a  true* 
tree,  where  the  statutes  give  power  to  a 
married  woman  to  enjoy,  contract,  sell, 
transfer,  mortgage,  convey,  devise,  or  be- 
queath her  property  in  the  same  manner  and 
with  the  like  effect  as  if  she  were  unmarried. 
76. 

The  husband  may  make  a  settlement  upon 
the  wife,  whether  the  estate  is  derived  from 
him  or  from  a  stranger,  and  if  no  trustee  is 
appointed,  the  husband,  during  his  lifetime, 
will  be  treated  as  the  trustee,  and  in  the 
event  of  his  death,  his  executor  or  adminis- 
trator as  to  such  estate  will  be  treated  as 
trustee  for  the  wife,  and  enjoined  from  mak- 
ing any  legal  disposition  of  the  property  in 
contravention  of  the  trust,  fox  v.  Joust, 
91  D.  383. 

No  particular  form  of  words  is  necessary 
to  create  such  a  separate  estate.    lb. 

An  estate  conveyed  by  the  husband  in 
trust  for  the  wife,  and  afterwards  conveyed 
to  the  wife  by  the  trustee,  according  to  the 
verbal  directions  of  the  husband,  vests  in 
the  wife,  free  from  the  claims  of  the  husband 
or  his  heirs.    Spring  v.  Hiaht,  39  D.  587. 

Where  land  is  bought  for  a  married  wo- 
man, and  the  deed  taken  in  the  name  of  an- 
another,  under  an  executory  agreement  on 
the  part  of  the  latter  to  convey  to  her,  on 
the  payment  of  a  certain  sum,  and  she  goes 
into  possession,  her  entry  is  under  a  claim  of 
right*  with  a  vested  equitable  interest  in  the 
land,  which,  on  payment  of  the  sum  agreed, 
becomes  a  perfect  equity.  And  if  the  mar- 
ried woman,  before  the  payment  of  said 
money,  acquires  the  real  title  from  a  differ- 
ent source,  the  first  deed  being  from  parties 
without  title,  such  real  title  is  not  divested 
in  favor  of  the  vendee  or  mortgagee  of  such 
third  person,  because  she  holds  the  inferior 
title  from  him,  or  claimed  or  entered  under 
such  title.   Morrison  v.  Wilson,  73  D.  593. 

The  title  of  a  married  woman  cannot  be 
divested  by  an  estoppel  based  on  the  fact 
that  she  took  or  claimed  possession  under  a 
bad  title,     lb. 

95.  Bight  of  husband  to  employ 
wife  as  his  agent.— The  wife  may  be  con- 
stituted the  agent  of  her  husband,  and  as 
such  bind  him  by  her  contracts,  by  his  ex- 
press or  implied  assent,  precedent  or  subse- 
quent Benjamin  v.  Benjamin,  39  D.  384; 
MacBnUy  v.  McGregor,  31  D.  522;  Weisbrod 
v.  Chicago  etc.  R'y  Co.,  86  D.  743. 

At  common  law  the  wife  could  convey  to 
others,  as  her  husband's  agent,  though  she 
could  not  take  by  grant  or  gift  from  him. 
This  distinction  arose  from  the  inherent  dif- 
ference between  a  mere  power  to  convey  and 
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the  conveyance  itself.      Wdabrod  v.  Chicago 
etc.  R%y  Co.,  86  D.  743. 

The  wife  may  act  as  agent  of  another  in 
a  contract  with  her  own  husband.     lb. 

The  wife  may  act  as  agent  of  the  hus- 
band, and  a  note  payable  to  her  may  be  in- 
dorsed by  her  in  her  own  name,  and  if  done 
with  the  assent  of  the  husband,  the  indorsee 
acquires  a  valid  title.  Krebe  v.  O'Qrady,  68 
D.  312. 

A  declaration  of  the  husband,  whose  busi- 
ness is  managed  by  his  wife,  made  to  a  per- 
son from  whom  goods  are  purchased  in  the 
course  of  the  business,  which  are  paid  for  by 
notes  and  checks  made  by  the  wife  in  the 
husband's  name,  that  his  wife  was  author- 
ised to  transact  the  business  in  his  name, 
that  it  was  the  same  as  if  he  did  it  himself, 
and  whatever  she  did  was  right,  must  be 
construed  with  reference  to  the  business 
then  being  transacted  between  the  parties, 
and  which  was  then  the  subject-matter  of 
discussion,  and  not  as  an  authority  to  the 
wife  to  use  her  husband's  name  on  accommo- 
dation paper;  and  the  husband  is  not  liable  on 
an  accommodation  note  subsequently  made 
by  her  in  his  name  without  his  knowledge, 
and  taken  by  such  person  with  knowledge  of 
its  being  accommodation  paper.  Quite*  v. 
Qrover,  97  D.  728. 

96.  Right  of  wife  to  employ  husband 
as  her  agent. —  If  a  feme  covert  can  act  by 
agent  at  all  in  selling  or  transferring  her 
title  to  chattels,  there  is  still  but  one  mode 
by  which  such  agency  can  be  created;  and 
that  is  by  deed  signed  and  sealed  by  herself 
and  husband,  and  acknowledged  in  the  same 
manner  that  her  conveyance  must  be  ac- 
knowledged in  order  to  transfer  her  title  to 
the  purchaser.  Long  v.  Hickbigboitom,  64  D. 
118. 

The  husband  is  competent  to  represent  the 
wife  in  the  matter  of  running  a  boundary 
line,  where  it  is  done  fairly  and  honestly, 
and  she  acquiesces  in  it,  terrible.  George  v. 
Thoma*,  67  D.  612. 

Husband  and  wife,  for  the  purpose  of  giv- 
ing and  receiving  power  either  to  and  from 
each  other  or  third  persons,  are  to  be  con- 
lidered  as  if  no  relation  of  marriage  existed 
between  them.  Wdabrod  v.  Chicago  etc  fi'y 
Co.,  86  D.  743. 

The  husband  may  act  as  the  agent  of  his 
wife  in  transactions  relating  to  her  separate 
tstate,  and  may  execute  in  her  name  a  con- 
veyance of  her  land  under  a  power  of  at- 
torney,   lb. 

The  wife  may  cultivate  land  owned  by  her 
as  her  separate  estate,  by  means  of  the  labor 
of  her  husband  and  their  minor  children, 
without  divesting  herself  of  the  legal  title 
to  the  products,  so  as  to  subject  them  to 
levy  under  an  execution  against  the  hus- 
band.    Feller  v.  Alden,  99  D.  173. 

Employment  of  the  husband  by  the  wife 
to  cultivate  her  land  is  not  of  itself  proof 


of  an  arrangement  to  defraud  his  creditocm, 
lb. 

The  wife's  money  does  not  become  the 
property  of  the  husband  when  she  places  it 
in  his  hands  to  be  invested  for  her.     lb. 

The  wife  is  under  no  obligation  to  com- 
pensate the  husband  for  his  supervision  or 
labor  upon  her  separate  property  in  the  ab- 
sence of  an  express  agreement  to  that  effect. 
Lewis  t.  Johns,  85  D.  49. 

A  husband  sold  property  belonging  to  his 
wife  for  her  benefit,  and  received  a  promis- 
sory note  for  the  price,  payable  to  the  wife's 
order.  Held,  that  the  husband  was  agent 
for  the  wife,  and  that  delivery  of  the  note  to 
him  by  the  maker  was  a  delivery  to  the 
wife,  and  therefore  a  material  alteration  of 
the  note  by  the  husband  released  the  maker. 
Hamilton  v.  Hooper,  26  K.  161. 

97.  Husbanq  as  trustee  for  wife.  — 
A  conveyance  to  the  husband  for  the  sole 
and  separate  use  of  the  wife  constitutes  him 
a  trustee  for  her  and  for  her  sole  and  sepa- 
rate use,  confining  the  trust  to  the  nature  of 
the  interest  expressly  intended  to  be  given 
to  her.  Tennant  v.  Stoney,  44  D.  213.  8.  P.. 
Hamilton  v.  Bishcto,  29  D.  101;  Carroll  v. 
Lee,  22  D.  350.  The  husband  is  therefore, 
in  such  case,  a  necessary  party  to  a  suit  for 
the  recovery  of  the  property  in  behalf  of  the 
wife,  and  will  in  such  suit  dispense  with  the 
necessity  of  any  further  prochein  and.  Boy- 
kin  v.  cJpfes,  29  D.  67. 

A  conveyance  to  the  husband,  not  for  the  sole 
use  of  the  wife,  but  in  trust  for  her,  makes 
him  a  trustee  only  far  the  quantity  of  in- 
terest given  her.  The  interest  survives  to 
the  wife,  but  during  coverture  the  husband 
is  entitled  to  the  usufruct  in  her  right.  Ten- 
nant v.  8toney,  44  D.  213. 

If  a  penal  bond  be  executed  to  a  husband 
and  wife  by  the  purchaser  at  a  sheriff's  sale 
of  the  husband's  plantation,  conditioned  that 
the  obligor  will  permit  them  to  remain  in 
possession  of  the  premises  during  their  nat- 
ural lives,  the  hnsoand  is  thereby  made  the 
trustee  of  the  wife  to  secure  to  her  the 
benefit  set  forth,  and  of  which  he  cannot  de- 
prive her  by  surrendering  the  bond,  and 
taking  another  to  secure  the  estate  for  his 
own  life.    Conway  v.  Hale,  9  D.  748. 

The  husband,  though  he  may  be  a  trustee 
of  necessity,  is  never  a  proper  trustee,  and, 
if  trustee  from  necessity,  will  be  replaced 
by  the  court,  upon  a  bill  filed  concerning  the 
wife's  separate  property,  coming  before  it. 
BoyUn  v.  Ctpfo,  29  D.  67. 

The  husband  will  not  be  appointed  the 
wife's  trustee,  though  the  wife  join  in  his 
petition  that  he  be  so  appointed,  and  though 
he  offer  security  for  the  return  by  him  of  the 
fund  settled  to  her  separate  use,  of  which 
he  seeks  control.  Bobwson  v.  Dart,  31  D. 
569. 

In  order  that  marital  rights  may  attach, 
it  is  necessary  that  the  husband  should  take 
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Two  actions  will  lie,  as  a  general  rule,  for 
a  tort  committed  upon  the  wife:  1.  By  the 
husband  alone,  for  the  loss  of  service,  ex- 
penses, etc.;  2.  By  the  husband  and  wife 
for  the  injury  to  the  wife's  person.  Rogers 
v.  Smith,  79  D.  483;  Thomas  v.  Windtester, 
57  D.  455;  Long  v.  Morrison,  77  D.  72;  Smilh 
v.  St.  Joseph,  17  R.  660;  Hunt  v.  Winfield, 
17  R.  482. 

A  man  was  induced  by  fraudulent  repre- 
sentations to  convey  land,  his  wife  joining 
in  the  conveyance  to  release  dower.  Held, 
1.  That  the  wife  had  a  right  of  action  for 
deceit  in  respect  of  her  inchoate  right  of 
dower;  2.  That  the  husband  and  wife  could 
maintain  a  joint  action.  Simar  v.  Canaday, 
13  R.  523. 

101.  When  husband  must  sue  alone. 
— The  wife  should  be  made  a  defendant  in  a 
suit  brought  by  the  husband  to  set  aside  a 
conveyance  of  property  to  trustees  for  her 
separate  use  for  life,  with  remainder  to  her 
children;  and  if  she  is  joined  as  complainant 
in  a  suit  brought  against  the  trustees  and 
the  infant  children,  the  latter  should  be  per- 
mitted by  their  guardian  ad  litem  to  put  in  a 
special  answer,  tor  the  purpose  of  raising  the 
objection  and  compelling  the  complainant  to 
amend  by  making  the  wife  defendant.  Grant 
v.  Van  Schoonhoven,  37  D.  393. 

A  woman's  right  to  sue  for  certain  slaves, 
and  her  property  therein,  upon  ber  mar- 
riage, passes  to  her  husband,  and  he  alone 
oan  sue  for  their  recovery.  In  such  a  case 
the  statute  of  limitations  begins  to  run 
against  the  woman  from  the  accrual  of  her 
right,  aud  against  the  husband  from  the  date 
of  his  marriage.  Wellborn  v.  Weaver,  63  D. 
235. 

In  an  action  by  husband  and  wife  against  a 
steamship  for  injuries  inflicted  upon  the 
wife,  brought  under  section  317  of  the  Cali- 
fornia practice  act,  plaintiffs  cannot  recover 
disbursements  or  expenditures  by  the  hus- 
band. For  these  he  must  sue  alone.  Shel- 
don v.  Steamship  Uncle  Sam,  79  D.  193. 

Damages  for  the  wife's  loss  of  time  cannot 
be  recovered  in  a  joint  action  by  husband 
and  wife  for  an  assault  and  battery  upon  the 
wife.  The  time  and  services  of  the  wife  be- 
long to  the  husband,  and  for  their  loss  he 
must  sue  alone.  Barnes  v.  Martin,  82  D. 
670. 

Husband  and  wife  cannot  recover  jointly 
in  an  action  by  them,  ex  contractu,  for  the 
breach  of  a  contract  made,  during  the  wife's 
coverture,  with  a  steamship,  for  the  trans- 
portation of  the  wife  from  Ban  Francisco  to 
Mew  York.  But  if,  in  such  action,  no  de- 
murrer be  interposed,  and  if  the  facts  stated 
and  proved  show  that  plaintiffs  are  en- 
titled to  relief  for  fraud  practiced  by  de- 
fendant, or  for  personal  injury  to  the  wife, 
then  the  action  to  that  extent  is  well  brought, 
and  relief  will  not  be  denied  on  the  ground 
that  the  same  facts  would  support  an  action 


on  the  contract,  in  which  the  husband 
can  recover.     To. 

103.  or  may  do  so.*— A  bill  filed 

by  the  husband  in  the  name  of  himself  and 
wife  is  considered  his  bill  merely,  and  a  de- 
cree in  such  suit  is  not  binding  on  the  wife 
in  any  future  litigation,  want  v.  Vam 
Sclioonhoven,  37  D.  393. 

Trespass  may  be  maintained  by  a  husband 
for  injuries  to  land  which  he  holds  as  tenant 
by  entirety  with  his  wife,  without  her  join* 
ing  in  such  action.  FatrchUd  v.  ChasteUeuz* 
44  D.  117. 

Upon  choses  accruing  to  the  wife  during 
coverture,  the  husband  may  sue  alone,  or  he 
may  join  her  in  the  action.  Boour  v.  A4r 
dison,  46  D.  43. 

The  husband  can  recover  upon  an  instra* 
ment  under  seal  made  between  him  and  others 
for  the  purpose  of  defrauding  his  wife  oat 
of  her  interest  in  real  estate  owned  by  hiss. 
Evans  v.  Dravo,  62  D.  359. 

By  statute,  a  married  woman  was  alone 
authorised  to  bring  action  for  an  injury  to 
her  person.  Held,  that  the  husband  had 
also  a  right  of  action  for  consequential  injury 
to  himself  resulting  from  an  injury  to  his 
wife,  in  being  deprived  thereby  of  her  labor 
and  service.    Mewlurter  v.  Halten,  20  R.  61& 

108.  When  wife  may  sue  alone.  — 
A  wife  cannot,  on  account  of  having  a  sepa- 
rate maintenance,  or  of  the  temporary  ab- 
sence of  her  husband,  or  of  her  separation 
from  him,  sue  or  be  sued  alone.  She  may, 
however,  sue  or  be  sued  alone  when  the  hus- 
band is  in  law  emitter  mortuus,  or  is  an  alien 
who  has  never  resided  in  this  government, 
or  where  he  is  exiled  or  banished  for  life  or 
has  abjured  the  realm.  Robinson  v.  Rey- 
nolds, 15  D.  673.  S.  P.,  as  to  the  last  point, 
Art/turv.  Broad  nax,  37  D.  707. 

Where  the  husband  has  acted  unfairly  or 
iniquitousiy  towards  his  wife  in  inducing 
her  to  execute  an  instrument  encumbering 
her  separate  estate  to  secure  an  individual 
debt  of  his  own,  he  cannot  join  with  her  in  a 
suit  to  repudiate  such  transaction,  to  the 
injury  of  innocent  third  parties.  If  she  has 
a  remedy,  it  is  adversely  to,  and  not  coo- 
jointly  with,  her  husband.  Hartley  v.  ^VotA, 
55  D.  772. 

A  wife  who  is  deserted  by  her  husband, 
and  who  continues  to  live  apart  from  him, 
and  is  dependent  on  herself  for  support,  may 
sue  and  be  sued  as  a  feme  sole*  Smith  v. 
Silence,  66  D.  137;  Phelps  ▼.  Walther,  47  R. 
112. 

A  married  woman  may  maintain  an  action 
in  her  own  name  for  personal  injuries,  under 
a  statute  providing  that  "all  property  •  .  •  • 
which  any  married  woman,  during  cover- 
ture, acquires  ....  shall  be  and  remain 
her  sole  and  separate  property,"  on  the 
ground  that  such  a  right  of  action  is  her 

•  Action  by  husband  for  sale  of  laudanum  te 
wife,  see  note,  W  BL  88ft,  880. 
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"separate   property";    but  if    the    action 
is  commenced    by  the  husband    and    wife 

£'  >intly,  an  agreement  made  by  him,  witli 
er  consent,  to  withdraw  the  suit,  for  a 
specified  sum,  will  be  binding  on  her,  and 
bar  a  subsequent  separate  action  by  her. 
Chicago  etc  k.  R.  Co.  v.  Dunn,  4  R.  606. 

A  married  woman  may  sue  in  her  own 
name  under  the  statutes  of  New  York,  for 
injuries  to  her  paraphernalia  given  to  her  by 
her  husband.  Mawson  v.  Pennsylvania  JL  A. 
Co.,  8  R.  543. 

She  may  maintain  an  action,  either  alone 
or  jointly  with  her  husband,  against  one  who 
has  bv  fraud  procured  the  sale  of  lands  and 
thereby  deprived  her  of  her  inchoate  right 
of  dower.     Shnar  v.  Canaday,  13  R.  623. 

She  may  maintain  an  action  for  the  lost  of 
the  society  and  companionship  of  her  hus- 
band against  one  who  wrongfully  and  ma- 
liciously induces  and  procures  her  husband 
to  abandon  or  send  her  away.  Wat  lake  ▼. 
Westlake,  32  R.  397. 

A  married  woman  in  actual  possession  of 
personal  property  may  recover  for  conver- 
sion by  a  mere  trespasser,  without  making 
Sroof  of  title.  Cummings  v.  Friedman,  66 
.628. 

A  husband  bought  lands  for  his  wife  at  a 
fixed  price,  but  by  an  arrangement  between 
him  and  the  vendor,  the  latter  paid  double 
that  price,  and  the  husband,  without  the 
knowledge  or  authority  of  his  wife,  received 
and  appropriated  the  excess  to  his  own  use, 
telling  the  vendor  that  hie  wife  assented  to 
it.  Held,  that  the  wife  could  recover  the 
excess  from  the  vendor.  Walker  v.  Coleman, 
25  R.  285. 

A  wife  cannot  be  a  citizen  of  a  state  dif- 
ferent from  that  in  which  her  husband  re- 
sides, so  as  to  enable  her  to  sue  in  the 
United  States  courts.  Dougherty  v.  Snyder, 
16  D.  520. 

A  married  woman  cannot  maintain  an  ac- 
tion against  a  carrier  for  loss  of  personal 
apparel  fnrnished  to  her  by  her  husband,  or 
purchased  by  her  with  moneys  given  to  her 
oy  him  from  a  fund  formed  by  their  joint 
earning*.  Haiokms  v.  Providence  etc  JL  Ji. 
Co.,  20  R.  353. 

A  divorced  woman,  who  bad  been  com- 
pelled by  her  husband  to  submit  to  an  at- 
tempt by  a  third  person  to  produoe  a  mis- 
carriage, cannot  maintain  an  action  against 
the  third  person  therefor.  Libby  v.  Berry, 
43  R.  589. 

104.  When  wife  may  sue  husband. 
— The  husband  is  a  necessary  party  to  the 
wife's  bill  to  enjoin  a  sale  of  her  sole  and 
separate  property  by  husband's  creditors. 
His  appearance  as  the  next  friend  of  his 
wife  is  not  sufficient.  She  ought  to  sue  as 
sole  plaintiff  by  her  next  friend,  and  make 
her  husband  a  party  defendant,  for  he  may 
contest  that  it  is  her  separate  property,  and 
the  claim,  may  be  incompatible  with  his  mar- 


ital rights.  Kirkpatrkk  v.  Buford,  76  D. 
303. 

The  wife  may  maintain  action  during  cov- 
erture against  the  husband,  in  California,  to 
recover  money  due  upon  a  promissory  note 
executed  by  the  husband  to  the  wife,  before 
marriage,  and  which  is  the  separate  property 
of  the  wife.  The  statute  giving  the  nusband 
the  management  and  control  of  the  separate 
property  of  the  wife  during  marriage  does 
not  affect  the  right  of  the  wife  to  bring  such 
action.     Wilson  v.  Wilson,  95  D.  194. 

In  Nebraska,  a  married  woman  may  main- 
tain an  action  against  her  husband,  on  a  note 
given  directly  to  her  by  him  for  a  valuable 
consideration,  during  coverture.  Mam  ▼• 
May,  31  R.  399. 

In  Rhode  Island,  a  wife  may  acquire  the 
note  of  her  husband  from  a  third  person,  and 
enforce  it  Franklin  Saving*  Bank  v.  Greene, 
61  R.  336. 

Limitation  as  to  the  kind  of  actions  that 
may  be  maintained  by  the  wife,  when  they 
concern  her  separate  property,  or  are  against 
her  husband,  does  not  exist  in  California. 
Wileon  v.  Wilson,  95  D.  194. 

By  the  statutes  of  Maine,  a  promissory 
note,  given  by  the  husband  to  the  wife,  for 
money  borrowed  of  her,  is  valid;  and  a 
divorce  a  vinculo  removes  any  disability  to 
the  subsequent  maintenance  of  an  action 
upon  the  note  by  her  against  him.  Webeier 
v.  Webster,  4  R.  253. 

A  judgment  in  favor  of  a  wife  against  her 
husband,  rendered  by  default  in  a  court  of 
law,  is  valid.   Simmons  v.  Thomas,  5  R.  47<X 

In  an  action  by  a  wife  against  her  hus- 
band, to  recover  the  possession  of  her  lands, 
of  all  which  he  had  taken  possession  and 
control,  and  was  cultivating  solely  for  his 
own  use,  and  damages  for  withholding  the 
same,  —  held,  that  the  action  would  lie.  But 
the  husband  s  marital  right  of  occupancy 
cannot  be  impaired;  his  right  of  ingress  and 
egress  to  the  dwelling  and  society  of  bis 
wife  continues;  and  a  writ  of  possession  fol- 
lowing a  judgment  must  be  so  framed  as  to 
put  the  wife  in  possession  without  putting 
the  husband  out.  Manning  ▼.  Manning,  28 
R.324. 

A  wife  cannot,  in  general,  sue  her  hus- 
band in  Pennsylvania.  She  has  therefore 
six  years  from  his  death  within  which  to 
bring  suit  against  his  executor.  Douglutrty 
v.  Snyder,  16  D.  520. 

The  right  of  a  feme  covert  to  sue  her  hus- 
band is  merely  suspended  during  the  cover- 
ture, but  is  not  destroyed.  She  may  therefore 
sue  his  executors  after  his  death,    lb. 

A  wife  cannot,  after  being  divorced  from 
her  husband,  maintain  an  action  against  him 
for  an  assault  committed  upon  her  during 
coverture,  nor  against  persons  who  assisted 
him  in  making  the  assault.  Abbott  v.  Ab» 
6ott,  24R.27. 

The  origin  and  character  of  the  writ  of 
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mppUeavU  stated.  Adam*  v.  Adams,  1  R. 
111. 

Courts  of  equity  will  not  entertain  a  peti- 
tion for  such  writ,  where  the  party  applying 
therefor  has  grounds  for  a  divorce  a  mensa 
because  of  ill-treatment,  although  she  has 
conscientious  scruples  against  applying  for  a 
divorce.    lb, 

105.  When  both  must  be  joined  as 
defendants.  —  Trespass  lies  against  hus- 
band and  wife  for  a  wrongful  act  committed 
by  them  jointly.  Com/fell  v.  Brookhart,  41 
D.244. 

Hvsband  and  wife  may  be  charged  jointly 
in  all  actions  for  tort  in  which  two  or  more 
persons  may  be  jointly  guilty.  8immon$  v. 
Brown,  73  D.  66. 

Where  the  trespass  is  committed  by  the 
wife  alone,  the  husband  must  be  joined 
in  the  action;  but  the  declaration  must  state 
that  it  was  bo  committed  by  the  wife.  Mo- 
Keown  v.  Johnson,  10  D.  693. 

The  general  principle  that  for  fraud  or 
other  tort  of  a  married  woman  an  action  may 
be  maintained  against  her  and  her  husband 
is  applicable  only  to  actions  brought  for 
wrongs  done  by  her  that  are  torts  pure  and 
simple,  that  is,  torts  the  substantive  basis  of 
which  is  not  her  contract.  Keen  ▼.  Hart" 
man,  86  D.  606;  Woodward  v.  Barnes,  14  R. 
626. 

But  such  joint  action  will  lie,  at  the  suit 
of  an  administrator,  for  the  tort  of  the  wife  in 
disposing  of  the  intestate  s  effects.  Shaw  v. 
HcUUhan,  14  R.  628. 

So  a  joint  action  will  lie  for  a  tort  done  by 
the  wife,  during  the  absence  of  the  husband, 
but  under  his  direction  and  instigation. 
Handy  v.  Foley,  23  R.  270. 

An  action  for  slander  committed  by  the  wife 
alone  during  the  marriage  must  be  brought 
against  husband  and  wife  jointly;  and  if  the 
jury  finds  that  the  wife  spoke  the  slanderous 
words,  a  verdict  must  be  found  against  both 
defendants.     Baker  v.  Young,  92  D.  149. 

A  joint  action  will  not  lie  for  slander  com- 
mitted oat  of  the  husband  s  presence,  and 
without  his  connivance,  where  the  statute  has 
given  the  wife  the  sole  control  of  her  sepa- 
rate property  and  earnings.  Martin  v.  Bob- 
son,  1QR.  578. 

Where  a  husband  is  in  possession  of  land 
in  right  of  his  wife,  a  writ  of  entry  must  be 
brought  against  both.  Little  v.  Gardner,  22 
D.468. 

Suit  against  husband  and  wife  for  a  debt 
of  wife,  contracted  by  her  dum  sola,  must  be 
brought  against  both,  like  any  other  joint 
suit,  unless  one  or  the  other  has  abjured  the 
realm;  but  a  non  est  inventus  return  by  the 
offioer  is  held  in  oar  practice  equivalent  to 
the  common-law  outlawry.  Cote  v.  Seeley, 
60  D.  258. 

A  husband  is  properly  Joined  with  his 
wife  as  a  party  defendant,  in  an  action  upon 
the  obligation  of  a  firm  of  which  the  wife 


was  a  member,  contracted  prior  to  her 
riage.     Keller  v.  Hicks,  83  D.  78. 

106.  When  husband  may  be  sol* 
defendant.  — A  judgment  adjudging  land 
to  the  wife  is  not  erroneous,  although  she 
was  not  made  a  party  to  the  record  by  the 
servioe  of  process  or  by  pleading  in  her  own 
name,  where  her  husband,  who  is  a  party, 
defends  in  her  right,  such  right  having  been 
asserted  in  the  answer,  and  the  issue  having 
been  made  upon  that.  8mUh  y.  Dela  Garmt, 
65  D.  147. 

There  is  a  misjoinder  of  parties  where 
husband  and  wife  are  sued,  and  no  cause  of 
action  is  shown  against  her.  Madam  ▼• 
Love,  85  D.  133. 

The  wife  is  not  a  proper  party  to  an  action 
for  the  recovery  of  money  loaned  to  her  to 
pay  for  a  lot  of  ground,  the  deed  to  which  was 
executed  to  her,  but  which  became  common 
property,  and  the  purchase  of  which  was 
ratified  by  the  husband.  AUhqf  v.  Conheim, 
99  D.  363. 

107.  When  wife  may  be  sued  alone. 
—  Under  a  statute  permitting  married 
women  to  take,  hold,  and  convey  property 
as  if  unmarried,  a  married  woman  cannot  be 
sued  on  a  contract  made  by  her  while  mar- 
ried and  living:  with  her  husband.  Stockton 
v.  Farsty,  27  JR.  566. 

A  married  woman  who  has  real  estate 
separately  settled  on  her,  the  legal  title  be- 
ing in  her  husband  as  trustee,  is  Gable  for  an 
injury  received  bv  one  by  falling  through  a 
coal-hole  in  the  sidewalk,  suffered  to  be  omt 
of  repair.    Merrill  v.  8L  Louis,  53  R.  576.  ^ 

When  a  married  woman  carries  on  busi- 
ness under  the  assumed  name  of  a  partner- 
ship as  "S.  &  Co.,"  she  may  be  sued  in  the 
partnership  name,  and  cannot  plead  her 
coverture  in  defense  of  the  action,  as  against 
creditors  who  have  dealt  with  her  on  the 
faith  of  it  Le  Grand  v.  Su/aula  Nat  Bank, 
60  R.  140. 

A  corporation  of  Louisiana,  authorized  by 
its  charter  to  lend  money  to  the  "  agricul- 
tural interest,  on  notes  and  mortgages,**  and 
to  make  such  contracts  with  married  women, 
and  to  enforce  the  same  against  their  prop- 
erty, brought  an  action  on  such  a  contract 
made  in  that  state,  against  a  married  woman 
in  another  state,  where  she  lived,  and  by  the 
laws  of  which  she  was  not  personally  liable 
on  her  contracts.  #  Held,  that  the  action 
could  not  be  maintained.  Bank  v.  WUUams, 
12  R.  319. 

A  promissory  note  was  executed  in  New 
York  by  a  husband  and  wife,  for  a  debt  of 
the  husband,  and  expressly  charged  the 
wife  s  separate  estate.  Under  the  laws  of 
New  York,  the  liability  of  the  wife  on  such 
a  note  is  purely  equitable;  but  both  legal  and 
equitable  remedies  are  administered  by  the 
same  court  In  an  action  on  the  note  against 
both  husband  and  wife,  in  Illinois,  where 
legal  and  equitable  remedies  are  administered 
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by  several  tribunals,  —  held,  that  the  liability 
of  the  husband  was  at  law,  and  that  of  the 
wife  in  equity,  and  that  a  joint  judgment 
against  them  at  law  waa  void.  Burchard  v. 
Dunbar,  25  R.  334. 

108.  Process,  and  service  thereof. 
—Jurisdiction  of  the  person  of  a  married 
woman  is  acquired  by  her  written  admission 
of  service  of  the  summons.  Nicholson  v. 
Cox,  36  R.  556. 

The  court  does  not  acquire  jurisdiction  of 
the  person  of  a  married  woman,  a  resident  of 
the  state,  and  named  as  a  defendant  to  a  bill, 
together  with  her  husband  and  others,  by  pub* 
lication  against  her  as  anon-resident  and  her 
appearance  by  attorney,  if  there  is  no  service 
of  subpoena  on  her  husband,  and  no  plea,  an- 
swer of  demurrer  filed  by  herself  and  her 
husband  or  either  of  them,  and  no  order  that 
■he  might  appear  or  defend  separately,  or 
that  she  mignt  appear  by  solicitor,  or  in  any 
other  manner,  ana  a  decree  in  such  a  case  is 
not  binding  on  her.  Boykin  v.  Rain,  65  D. 
349. 

109.  Kales  of  pleading.  —  A  com- 
plaint in  an  action  by  husband  and  wife  on 
a  promissory  note  payable  to  wife  as  admin- 
istratrix must  describe  plaintiffs  as  husband 
and  wife  at  the  time  the  note  was  given,  or 
must  show  that  they  sue  as  administrator 
and  administratrix,  and  that  the  note  is  as- 
sets in  their  hands;  and  if  they  are  not  so 
described  as  husband  and  wife,  but  appear 
to  sue  as  individuals,  and  there  is  no  allega- 
tion to  whom  the  note  is  payable,  a  recovery 
by  them  will  not  be  authorized.  Milton  v. 
Baden,  70  1).  523. 

Objection  to  the  legal  capacity  of  a  mar- 
ried woman  to  sue  must  be  taken  by  de- 
murrer or  answer,  or  it  is  waived,  and  a  mo- 
tion to  dismiss  the  action  on  such  ground  is 
not  in  order  at  any  stage  of  the  trial,  and 
should  be  denied.  Tapley  v.  TapUu,  88  D. 
76. 

In  an  action  by  a  married  woman,  it  is 
unnecessary  to  allege  her  right  to  sue  as 
such  in  the  writ  or  declaration.  It  is  suffi- 
cient if  the  facts  disclosed  at  the  trial  estab- 
lish her  right  to  recover.  Hubert  v.  Fern,  96 
D.732. 

Coverture  may  be  given  in  evidence  under 
a  plea  of  non  est  /actum,  Dorranee  v.  Scott, 
31  D.  509. 

The  answer  of  a  married  woman  in  a  suit 
respecting  her  separate  estate,  in  which  she 
is  joined  with  her  husband,  and  to  which  he 
alone  swears,  is  binding  upon  her  with  re- 
spect to  the  admissions  therein  made.  Dyett 
v.  N.  A.  Coal  Co.,  32  D.  598. 

In  a  complaint  on  a  contract  against  a 
married  woman,  it  must  appear  affirmatively 
that  the  contract  was  for  the  benefit  of  her 
separate  property.  Ltodley  v.  Cross,  99  D.  610. 
Otherwise  where  the  contract  sued  on  does 
not  disclose  the  fact  that  defendant  is  a  mar- 
ried woman.    If  coverture  is  pleaded  as  a 


Vol 

defense,  plaintiff  may  meet  it  by  way  of  rep- 
lication, and  has  only  to  show  the  facts  in 
evidence  constituting  the  reply,  as  this  plead- 
ing is  supplied  by  mere  operation  of  the 
statute.     McCormick  v.  Holbrook,  92  D.  400. 

110.  Evidence.  — A  married  woman,  as 
against  a  mere  wrong- doer,  may  establish 
her  title  to  property  by  the  same  kind  and 
quantity  of  proof  that  would  suffice  in  the 
case  of  any  other  plaintiff.  Weymouth  v. 
Chicago  etc  Jfy  Co.,  84  D.  763. 

She  is  required  to  prove  her  title  to  prop- 
erty claimed  as  her  separate  estate,  by  evi- 
dence which  will  not  admit  of  reasonable 
doubt,  only  in  oases  of  contest  between  her 
and  the  creditors  of  her  husband.    76. 

111.  Verdict  and  judgment.0 — A  ver- 
dict in  action  against  husband  and  wife  for 
slander  committed  by  wife  is  sufficient  where 
it  simply  finds  the  defendants  guilty  and 
assesses  the  damages,  instead  of  stating  that 
it  found  the  defendants  guilty  in  manner 
and  form  as  alleged  in  the  declaration.  Baker 
v.  Young,  92  D.  149. 

The  bond  and  warrant  of  attorney  of  a 
married  woman,  though  her  husband  join 
with  her,  is  void;  so  also  are  the  judgment 
entered  on  such  bond,  and  a  sale  of  her  estate 
made  thereunder.  Dorranee  v.  Scott,  81  D. 
509. 

A  judgment  on  scire  facias  against  a  mar- 
ried woman,  founded  on  a  void  judgment,  is 
also  void.    lb. 

Acts  of  a  feme  covert  in  pais  may  be  and 
frequently  are  void;  but  this  does  not  impair 
the  conclusive  force  of  judgments  to  which 
they  are  parties;  and  if  they  be  not  reversed 
on  error  or  appeal,  their  effect  cannot  be 
gainsaid,  where  they  are  enforced  by  ulti- 
mate process,  or  where  they  are  brought  to 
bear  on  their  rights,  in  any  future  contro- 
versy.   Howard  v.  North,  51  D.  769. 

A  personal  judgment  cannot  be  rendered 
against  a  marriedwoman  on  a  note  executed 
by  herself  and  husband.  She  cannot  bind 
herself  personally,  although  she  may  render 
her  separate  estate  liable  for  her  engage- 
ments.   Sweeney  v.  Smith,  61  D.  188. 

A  judgment  against  husband  and  wife  is 
not  necessarily  erroneous,  because  it  may 
properly  be  rendered  for  a  debt  due  by  the 
wife  at  the  time  of  the  marriage.  Ems  v. 
Clarke,  70  D.  603. 

In  an  action  against  a  married  woman, 
upon  a  promissory  note  indorsed  by  her,  and 
made  a  charge  upon  her  separate  estate,  an 
ordinary  pecuniary  judgment,  as  upon  a  per- 
sonal contract,  is  proper.  Com  Exchange 
Ins.  Co.  v.  Babeoek,  1  R.  601. 

119.  Damages  recoverable.  —  At  com- 
mon law,  where  an  action  was  for  a  tortious 
injury  to  a  married  woman,  the  husband 
suing  alone  might  recover  for  the  expenses 
of  a  cure,  for  loss  of  service  and  of  the  soci- 

•See  an  important  monographic  note  on  J«d> 
menu  against  the  wife,  66  D.  0W-6IL 
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etv  of  his  wife;  but  where  the  husband  and    Opinions  on  question   of. 
wife  joined,  the  cause  of  action  was  the  in "~~ 


jury  to  the  wife,  and  the  recovery  was  lim 
ited  to  damages  for  that  injury  alone,  which 
included  the  mental  sufferings  of  the  wife, 
but  did  not  embrace  the  injury  to  the  hus- 
band. McDonald  v.  Cldcauo  etc.  R.  R.  Co., 
96  D.  114. 

The  Iowa  statute  has  changed  the  common- 
law  rule,  and  the  husband  may,  under  that 
statute,  join  a  claim  in  hii  own  right,  and 
recover  for  the  loss  of  his  wife's  services 
occasioned  by  the  injury.    lb. 

The  liability  of  a  steamship  in  an  action 
under  section  817  of  the  California  practice 
act  is  measured  by  that  of  the  owners,  and 
extends  to  the  entire  injury  sustained.  Prac- 
tice in  courts  of  admiralty  has  no  applica- 
tion to  actions  brought  under  that  section 
by  husband  and  wife  against  a  steamship  for 
injury  inflicted  on  the  wife.  Sheldon  v. 
Steamship  Uncle  Sam,  79  D.  193. 

A  married  woman,  in  an  action  to  recover 
damages  for  personal  injuries  caused  by  the 
wrongful  act  of  another,  can  only  recover 
for  the  direct  injury,  unless  she  is  engaged 
*q  carrying  on  business,  trade,  or  labor,  upon 
her  sole  and  separate  account,  in  pursuance 
of  a  statute  permitting  her  so  to  do.  Filer 
v.  N.  Y.  Cent.  R.  R.  Co.,  1U  R.  327. 

Where  a  married  woman  is  injured  by  the 
negligence  of  another,  and  is  habitually  en- 
gaged in  washing  clothes  for  others,  for  com- 
pensation, she  may  prove  the  value  of  the 
time  lost  by  such  injury,  in  an  action  there- 
for. Fleming  v.  Town  of  Shenandoah,  56  R. 
364, 

HYPOTHETICAL  OPINIONS. 

Of  jurors*  challenge  for,  see  Trial,  146. 

HYPOTHETICAL  QUESTIONS. 
To  experts,  see  Witnesses,  140. 

IOB. 

City  ordinances  relative  to,  see  Moiooipal 

Corporations,  23. 
Right  of  property  in,  see  Rial  Proprrty, 

16. 
Right  to  cut,  see  Watercourses,  6b 

IDEM  SONANS. 

What  names  are,  generally,  see  Names,  8. 
What  names  are,  in  indictment,  see  Indict- 
ment, 14. 

IDENTITY. 

How  proved,  see  Evidence,  264. 

Of  former  charge  of  crime,  to  found  plea  of 
former  jeopardy,  see  Judgment,  77. 

Of  name  indicates  identity  of  person,  see 
Names,  2. 

Of  parties  to  writing,  proving  by  parol,  see 
Evidence,  86. 

Of  premises  sued  for,  evidence  of,  see  Eject- 
ment. 33. 


Opinions 
128. 
Presumptions  relative  to,  see  Evidence,  36. 

IDIOCY. 

When  invalidates  marriage,  see  ^*»»>*y» 
and  Divorce,  8. 

See  Insane  Persons. 

IGNORANCE. 
As  a  defense,  see  Criminal  Law,  9. 


«4   «• 


Jurisdiction    of    equity    in 
Equity,  34. 

cause  of  action,  when  ■"■ptnds  limita- 
tion, see  Limitations  of  Actions,  70t 
offer  of  reward,  performance  in,  see  Ba» 
6. 


Of 
Of 


ILLEGALITY. 

Of  consideration,  see  Bills  and  Note*. 

71.# 
Of  consideration  of  bond,  see  Bonds,  16. 
Of  contracts,  see  Contracts,  92-116. 
Of  contracts  relative  to  lotteries,  see 

TERIE8,  2. 

Of  deeds,  see  Deeds,  103-106. 

Of  dispositions  by  will,  see  Wills,  M. 

Of  taxation,  remedies  for,  see  Taxes,  V. 


ILLEGITIMATE 

Statue  and  rights  of,  see  Parent  and  Cbzlsw 
19,20. 

See  Bastardy. 


Stats  laws 
8. 


IMMIGRATION. 

with, 


IMPANELING. 
r,  in  civil  eases,  see  Trial,  IT. 


The 

The  Jury,  on  criminal  trials,  see  Trial,  lit* 

The  jury,  errors  in,  when  ground  lor  re- 
versal, see  Appeal,  158. 

The  jury,  new  trial  for  irregularities  in,  set 
New  Trial,  17. 


Of  awards,  see  Arbitration,  eta,  HX 

Of  bankrupt's  discharge,  see  Bankbottcvi 

88-41. 
Of  consideration  of  bill  or  note,  see  Bills 

and  Notes,  293. 
Of  discharge  in  insolvency,  see  Insolvency, 

27. 
Of  grants,  see  Grants,  17. 
Of  judgments,  collaterally,  see  JuDOMRjre, 

92-98. 
judgment  against  infants,  see  Infants, 

69. 
justices'  judgments,  see  Justice  op  the 

Peace,  27-29. 
Of  land  patent,  see  Public  Lands,  81. 
Of  officers,  see  OmcERA,  38. 
Of  public  sale,   collaterally,   see  Jvmciaa 

Sale,  2a 


Of 
Of 
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Of  release  under  seal,  see  Release,  10. 
Of  shermV  deeds,  see  Execution,  14a 
Of  rerdiots,  see  Trial,  110,  111. 
Of  verdict*  by  jurors'  affidavits,  see  N«w 

Trial,  60,  51. 
Of  witnesses,  see  Wrhssbxs,  81-89. 
Of  witness,  new  evidence  for,  not  ground 

for  new  trial,  see  Nsw  Trial,  4a 


Attentions  to  answer  for,  see  Plbaddto,  81. 
Striking  oat  allegations  for,  see  pLXADDto, 
183. 

HLPUCED. 

Contracts,  of   corporations,  see   Cosfoba- 

Tioxa,  123. 
Contracts,  to  pay  for  services,  when  arise, 

see  Services,  1,  2. 
Covenant*,  in  leases,  see  Lbasbs,  12. 
Covenants,  what  are,  see  Govbhahts,  3. 
Powers,  of  corporations,  see  Corporations, 

91. 
Powers,  of  public  officers,  see  Officers,  20. 
Bepeel,  what  amounts  to,  see  Statutes,  68, 


Revocation,  of  wills,  see  Wills,  33-35. 
Trusts,   what    are,   and   how  created,  tee 

Trusts,  11,  12. 
Warranty,  in  sale  by  sample,  see  Sales,  84. 
Warranty,  in  sales  of  chattels,  generally, 
69. 
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where  it  consists  only  of  a  history  of  the 
proceedings  apatnst  the  prisoner,  it  is  not 
merely  defective,  but  is  wholly  unknown  to 
the  laws  of  the  state.  Ex  parte  Gibson,  91 
D.  548. 

8.  When  the  term  begins  and  ends. 
—  Where  one  sentenced  to  imprisonment  at 
hard  labor  escapes  and  is  recaptured,  the 
time  of  his  absence  cannot  be  credited  on 
the  term  of  imprisonment.  Matter  cf  Ed~ 
wards,  39  R.  610. 

The  defendant  was  sentenced  to  one  hour 
confinement  in  the  penitentiary.  A  statute 
proTided  that  terms  of  imprisonment  should 
commence  from  the  time  of  sentence.  At 
the  expiration  of  an  hour,  the  defendant, 
not  having  been  removed  to  the  penitentiary, 
applied  for  discharge  on  habeas  corpus.  Held, 
that  he  was  not  entitled  to  it  Sartakt  v. 
State,  38  R.  649. 

A  convict  was  sentenced  to  imprisonment 
in  the  penitentiary,  at  hard  labor,  "  for  the 
term  of  two  Tears  from  this  date,  February 
27,  1879."  He  appealed,  and  was  not  trans- 
ferred to  the  penitentiary  until  July  31, 
1879.  Rtla\  that  his  imprisonment  in  the 
penitentiary  should  date  from  the  latter 
day.    Ex  parte  Duchett,  40  R.  694, 

4.  Jail  limits,  and  bonds  therefor. 
— A  claim  will  not  lie  against  the  state,  at 
law  or  in  equity,  or  by  analogy  to  the  prin- 
ciples of  law,  to  enable  a  petitioner  to  re- 
oover  moneys  which  he  as  bail  had  paid,  by 
reason  of  the  departure  of  his  principal 
without  the  jail  liberties,  under  permis- 
sion of  a  suspension  law  which  had  been 
adjudged  unconstitutional.  Dasison  v.  State, 
24  D.  698. 

5.  Bights  of  convicts.  —Lessees  of  a 
penitentiary  are  not  responsible  for  an  in* 
jury  to  a  convict  by  the  defective  construc- 
tion of  a  bunk  made  by  a  servant  of  the 
penitentiary  commissioners  having  charge 
of  the  oonviots.  Cunningham  v.  Moore,  40 
B.  812. 

The  state  is  not  answerable  in  damages 
for  injuries  sustained  by  a  convict  in  its 
prison,  through  the  negligence  of  the  prison 
officers.  CtodfeUer  v.  State,  41  R.  440;  Lewis 
t.  State,  48  R.  607. 

0.  Effect  of  imprisonment  on  rights 
of  creditors.  —  A  creditor  may  sue  his 
debtor,  who  is  imprisoned  in  a  state  prison 
for  a  term  less  than  his  natural  life,  and 
may  subject  the  property  of  such  debtor  to 
the  satisfaction  of  bis  debt  during  the  term 
of  his  imprisonment.  Estate  ofNerac,  96  D. 
111. 

One  is  not  dead  in  law  who  is  sentenced 
for  a  felony  to  the  state  prison  for  a  term 
less  than  his  natural  life.  Though  his  civil 
rights  are  in  some  matters  suspended,  the 
rights  of  his  creditors  are  not  suspended. 
lb. 

7.  Commutation  for  good  behavior. 
—  An  act  shortening  a  convict's  term  of 


Duties  on,  sse  Ramus,  L 

IMPOTENCE. 

As  ground  for  divorce,  see  Mabbiaob  ajto 

Divobcb,  54. 
Suit  to  annul  marriage  for,  see  Mabbiaob 

▲md  Divobcb,  48. 

TJCFOUNDIJftv. 

Istrays  and  trespassing  animals,  see  Aki- 
— —  16,  16. 


Designating  time  of,  in  sentence,  see  Tbial, 
216. 

Duress  by,  see  Dcbsbb,  2. 

For  debt,  regulation  of  arrests  under  stat- 
utes) abolishing,  see  Ab&bst,  8. 

Offence  el  escape  from,  see  Esoatb,  4 

RtltTssT  on  bail,  see  Bail. 

1.  Power  of  the  legislature.  —  The 
Vermont  act  of  1880  extending  relief  to 
imprisoned  debtors  is  constitutional,  and  ap- 
plies to  persons  in  prison  when  the  act  was 
passed.    8ommers  v.  Johnson,  24  D.  604. # 

2.  Commitment  to  state  prison,  on 
conviction  and  sentence  for  felony,  should 
consist  of  a  certified  copy  of  the  judgment 
as  entered  in  the  minutes  of  the  court;  and 

•  Constitutionality    of    statutes    concerning 
houses  of  refuge,  see  note,  66  R.  «6-*>2. 
Imprisonment  for  debt,  sse  note,  66  SL  96S-9S7. 
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imprisonment,   by  giving  credits  for  good 


conduct,  is  unconstitutional,  as  interfering 
with  the  judgments  of  the  judiciary.  Com. 
v.  HaUoway,  82  D.  526. 

The  court  will  not  control  the  discretion 
of  prison  inspectors,  and  compel  them  to 
discharge  prisoners,  even  though  they  have 
served  periods  which,  together  with  their 
credits  for  good  conduct,  entitle  them  to 
release  under  the  law.     To. 

A  statute  granting  a  deduction  from  the 
term  of  sentence  of  convicts  for  good  be- 
havior is  void  as  to  sentences  imposed  before 
the  statute  takes  effect.  Ex  parte  Darling,  40 
R.  495. 

IMPROVEMENTS. 

Allowance    for,   in  ejectment,   see    Eject- 
ment, 56. 
By   purchaser,    when    satisfies    statute    of 

frauds,  see  Vendor  and  Purchaser, 

IS. 
Compensation  for,  see  Entry,  7. 
Compensation  for,  on  failure  of  title,  see 

Vendor  and  Purchaser,  30. 
Compensation  to  tenant  for,  see  Landlord 

and  Tenant,  24. 
Covenant  to  pay  for,  in  lease,  see  Leases, 

18. 
Of  mortgaged  premises,  allowances  for,  see 

Mortgages,  38. 
Recovery  for,  in  trespass  to  try  title,  see 

Trespass,  47. 
Right  of  co-tenant  making,  see  Co-tenancy, 

11. 
Right  to,  in  partition,  see  Partition,  31. 
Separate  estate  of  wife,  when  chargeable 

with,  see  Husband  and  Wive,  58, 

IMPUTED   NOTICE. 
Generally,  see  Nones,  4. 
To  purchasers  pendente  lite,  see  Lis  Pendens, 

INADEQUACY. 

Of  consideration,  generally,  see  Contracts, 

36. 
Of  consideration,  when  a  badge  of  fraud,  see 

Fraud,  10. 
Of  damages,  when  warrants  new  trial  see 

New  Trial,  34. 
Of  price,  setting  aside  sale  for,  see  Judicial 

8ale,  19. 
Of  price,  when  avoids  execution  sale,  see 

Execution,  98. 
Of  price,  when  bars  specific  performance,  see 

Specific  Performance,  21. 

INCAPACITY. 

To  contract,  see  Contracts,  85,  86. 

To  make  will,  monomania  as  evidence  of.  see 

Wills,  7. 
What  constitutes  testamentary,  see  Wills, 

INCEST. 

1.  What  constitutes)  the  offense.  — 
In  the  statute  against  incest,  "  brother  M  in- 


cludes a  brother  of  the  half-blood.    State  v 
Wyman,  59  U.  753. 

Incest  between  a  step-father  and  step- 
daughter cannot  be  committed  after  the 
death  of  the  step-daughter's  mother.  John- 
eon  v.  Stale,  54  ft.  535. 

One  party  having  knowledge  and  the 
other  being  ignorant  of  the  relationship,  the 
former  may  be  convicted  and  the  latter  ac- 
quitted.   StaU  v.  EUie,  41  R.  321. 

2.  Sufficiency  of  indictment.  —In  an 
indictment  for  incest,  it  is  not  necessary, 
unless  required  by  statute,  to  allege  knowl- 
edge of  the  relationship  on  the  part  of  the 
defendant  State  v.  Wyman,  59  R.  753. 
Otherwise,  where  the  statute  provides  that 
parties  "  having  knowledge  of  their  rela- 
tionship shall  be  deemed  guilty,"  eta  Bam- 
mer  v.  State,  19  R.  691. 

Tbe  indictment  sufficiently  avers  the  re- 
lationship of  parent  and  child,  where  it 
charges  that  de  eudant  A  committed  the 
incestuous  acts  upon  the  person  of  B,  the 
said  B  then  and  there  being  the  daughter  of 
him,  the  said  A  Bergen  v.  People,  65  D. 
672;  Cook  v.  State,  56  D.  410. 

8.  Evidence.  —  Reputation  is  sufficient 
evidence  of  relationship  between  the  parties. 
BukU  v.  StaU,  27  D.  480. 

The  admission  of  the  father  is  competent 
evidence  to  show  that  the  person  with  whom 
he  had  intercourse  was  his  daughter.  Bar* 
gen  v.  People,  65  D.  672. 

After  evidence  of  incestuous  intercourse, 
evidence  of  prior  acts  of  indecent  familiar* 
ity  and  connection,  is  competent  for  corrobo- 
ration.   State  v.  Marti,*,  48  R.  733. 


INCOMING 

Rights  and  liabilities  of, 
16,17. 


see  Part*] 


INCOMPETENCY. 

Of  defendant's  counsel  as  ground 
trial,  see  New  Trial,  62. 

See  Competency. 


INCONSISTENT 

What  are,  under  code  system,  see  Pleas* 
nro,  120. 


INCONSISTENT 

Impeachment  of  witness  by  proof  of,  see 
Witnesses,  83. 

INOORPORATION. 

Averments  as  to,  see  Corporations,  1Mb 

Contracts  made  prior  to,  see  CoRroRATioxn 
119. 

Evidence  of,  see  Corporations,  210. 

Of  cities,  see  Municipal  Corporations,  8, 

Of  railroad  companies,  see  Railroad  Com- 
panies, L 

Of  tenants  in  common,  see  Co-tenancy,  IflL 

Of  towns,  see  Towns,  8. 
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INCUMBRANCES. 

Covenants  against,  aee  Covenants,  23-25. 
Damages  for  broach  of  covenant  against,  see 
COVSVASTB,  66. 

INDEBITATUS   ASSUMPSIT. 
8ee  Assumpsit,  3,  4. 


ATormont  of,  in  complaint,  see  Plzadinq, 

96. 
Of  grantor,  proof  of,  to  set  aside  deed,  see 

Fraudulent  Contxyancbs,  33. 
Statement  of,  in  confessing  judgment,  see 

Judgment,  145. 
What  deemed   seoared   by  mortgage,  see 

Mortqaoxs,  26. 


1.  Indecent  exposure.0 — Exposure  by 
s  man,  to  one  woman  only,  with  solicitation 
of  sexual  intercourse,  is  "open  and  gross 
lewdness  and  lascivious  behavior,"  for  which 
an  indictment  will  lie.  State  v.  Millard,  46 
D.  170.  So  is  indecent  exposure  of  his  per- 
son by  a  man,  in  a  house,  to  a  girl  eleven 
years  old.     Com.  v.  Wardell,  35  R.  357. 

It  is  not  essential  to  the  crime  that  any- 
body should  have  seen  the  exposure,  provided 
it  were  intentionally  made,  in  a  public  place, 
and  persons  were  present  who  could  have 
seen  if  they  had  looked.  Van  Houten  v. 
State,  60  R.  397.  * 

Criminal  intent  is  sufficiently  charged  in 
the  indictment  where  the  words  in  the  in- 
troductory part  are  "  devising  and  intending 
the  morals  of  the  people  to  debauch  and  cor- 
rupt," followed  by  the  allegation  that  the 
defendant  did  the  act  "  unlawfully,  scandal- 
ously, and  wantonly,"  when  taken  in  con- 
nection with  the  particular  acts  charged. 
Com.  y.  Ifaynet,  61  D.  437. 

The  indictment  need  not  conclude,  "to 
the  common  nuisance  of  all  the  citizens," 
etc    lb. 

9.  Obscene  pictures  and  publica- 
tions.— The  exhibition  of  an  obscene  pio- 
ture  is  an  offense  tending  to  the  corruption 
of  morals,  and  is  indictable  at  common  law. 
Com.  v.  Sharpies*,  7  D.  632. 

An  indictment  for  such  offense  need  not 
charge  that  the  exhibition  was  public;  it 
will  be  sufficient  to  state  that  the  picture 
was  shown  to  sundry  persons  for  money. 
Nor  is  it  necessary  that  the  picture  be  mi- 
nutely described;  it  will  be  sufficient  if  the 
description  will  enable  the  jury  to  identify 
the  picture  with  that  produced  in  evidence. 
lb. 

■Hie  indictment  need  not  lay  the  house  in 
which  the  picture  was  exhibited  to  be  a 
nuisance,  as  the  offense  is  not  a  nuisance, 
but  one  tending  to  the  corruption  of  morals. 
lb. 


nilW£f*i»M!e.PttJ>1Ic  P1***  and  puWio  houses,  see 
ao*Si  81  &  188,  189. 
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An  indictment  for  printing  and  publishing 
obscene  pictures  of  naked  girls  is  not  sus- 
tained by  proof  of  printing  and  publishing 
obscene  pictures  of  girls  naked  only  above 
the  waist    Com.  v.  Dejardm,  80  R.  652. 

On  the  trial  of  an  indiotinent  for  selling 
obscene  photographs,  opinions  of  artistic  ex- 
perts on  the  question  of  obscenity  are  incom- 
petent.   People  v.  Muller,  48  R.  635. 

On  the  trial  of  an  indictment  for  giving 
sway  an  indecent  pictorial  newspaper,  with 
intent  to  circulate  it,  the  defendant  will  not 
be  suffered  to  read  to  the  jury  articles  in 
other  newspapers,  and  show  other  pictures 
publicly  displayed  in  the  same  city,  of  a 
more  indecent  and  demoralising  character. 
Montrose  v.  State,  53  R.  840. 

8.  Sending  indecent  letters  to  fe- 
males.—  Under  a  statute  making  it  crim- 
inal to  send  or  convey  an  insulting,  indecent, 
lascivious,  disgusting,  offensive,  or  annoy- 
ing letter  or  communication  to  any  female, 
an  indictment  charged  that  such  a  communi- 
cation was  sent  by  the  defendant  to  Henri- 
etta Conover.  She  was  a  married  woman 
residing  with  her  husband.  The  communi- 
cation was  inclosed  in  a  sealed  envelope 
directed  to  her  husband,  at  his  post-office  ad- 
dress, and  sent  by  mail.  In  the  same  enve- 
lope was  a  letter  to  the  husband,  requesting 
him  to  hand  the  inclosed  to  his  wife.  Mrs. 
C.'s  son  got  the  letter  from  the  post-office, 
and  took  it  home  and  handed  it  to  her.  8k* 
opened  it,  and  read  it  Held,  a  sending  to 
her  by  the  accused.  Larison  v.  State,  60  R. 
606. 

4.  Vulgar  and  indecent  language.  — 
The  utterance  in  public  of  vulgar,  obscene, 
and  indecent  language  is  an  outrage  upon 
decency,  and  injurious  to  publio  morals,  and 
is  an  offense  indictable  at  common  law, 
although  not  an  open  and  notorious  act  of 

Sublie  indecency  within  the  statute  of 
lissouri.  State  v.  Appling,  69  D.  469. 
Under  a  statute  punishing  any  one  who 
enters  into  or  sufficiently  near  the  dwelling- 
house  of  another,  and  in  the  presence  or 
within  the  hearing  of  the  family  or  any 
member  of  it,  or  of  any  female,  uses  abusive, 
insulting,  or  obscene  language,  a  conviction 
may  be  had,  although  the  offender  was  on  his 
own  adjacent  premises,  and  used  the  words 
in  ordinary  conversation  with  his  visi- 
tors, without  any  intention  to  have  them 
overheard  by  others.  Mullens  v.  State,  60 
R.731. 

INDEMNITY. 

Contracts  for,  when  enforced  in  equity,  see 
Spjeomo  Performance,  8. 

Contracts  of,  when  not  within  statute  of 
frauds,  see  Contracts,  49. 

In  suit  on  lost  bill  or  note,  see  Bills  and 
Notks,  315. 

Promise  to  make,  when  need  not  be  in  writ- 
ing, see  Guaranty,  14. 

Right  of  agent  to,  see  Aoknct,  33. 
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supported  without  the  clearest  affirmative 
evidence  of  their  fairness  and  propriety,  es- 
pecially when  to  the  marital  relation  is 
added  that  of  trustee  and  cestui  que  trust 
Smyleyr.  Reese,  25  R.  598. 

A  conveyance  by  husband  and  wife  of  the 
wife's  realty,  to  a  third  person,  executed  ac- 
cording to  law,  under  an  agreement  that  the 
estate  is  to  be  reconveyed  to  the  husband,  is, 
if  the  estate  be  so  reconveyed,  effectual  for  the 
purpose  of  vesting  title  in  the  husband,  and, 
if  tne  transaction  be  fair  and  untinctured 
with  fraud,  is  not  prohibited  by  any  rule  of 
law  or  public  policy.  Scarborough  v.  Wat- 
kin*,  50  D.  528. 

The  husband  is  not  precluded  from  avail- 
ing himself  of  the  wife's  gift  to  him  of  her  land, 
by  the  fact  that  he  is  the  guardian  of  her 
infant  brother  and  sisters,  her  next  of  kin. 
/&. 

A  transaction  does  not  amount  to  a  gift  by 
the  wife,  where  the  husband  receives, 
counts,  and  keeps  money  paid  her  by  her 
debtor,  and  afterwards  invests  it  for  her,  but 
at  the  time  of  payment  gives 'her  no  security 
for  it,  and  eight  or  more  years  thereafter 
gives  her  a  judgment  note  for  it    Bergey9s 
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Appeal,  100  D.  678. 
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lere  money  is  paid  the  wife,  but  the 
husband  receives,  counts,  and  keeps  it,  she 
is  not  bound  to  rescue  it  from  him,  or  pro- 
claim that  it  is  not  a  gift  She  may  rest  on 
the  idea  that  his  receipt  of  it,  in  her  pres- 
ence, was  with  intent  to  take  care  of  it  for 
her.    lb. 

A  statute  forbidding  a  sale  by  a  wife  of 
her  separate  property  to  her  husband  does 
not  prevent  a  gift  of  the  same,  but  such  a 
gift  is  voidable  for  constructive  fraud.  Cain 
v.  Ligon,  51  R.  281. 

Where  a  wife  permitted  her  husband  for 
ten  years  to  manage  her  property,  receive 
the  rents  and  profits,  and  expend  the  sur- 
plus, without  question,  a  finding  of  a  gift  is 
warranted.  McLure  v.  Lancaster,  58  R. 
259. 

98.  Conveyance*  by  husband  to 
wife.  —  1.  Oeneral  rules.  —  A  deed  from  a 
husband  directly  to  his  wife,  during  cover- 
tare,  is  void  at  law.  But  a  suitable  provis- 
ion by  deed  from  a  husband  to  his  wife  will 
be  supported  in  equity.  SHepard  v.  Shepard, 
11  D.  396. 

The  intention  of  the  husband  in  conveying 
property  to  his  wife  is  presumed  to  be  known 
to  her.  From  the  relations  of  the  parties,  it 
is  scarcely  to  be  supposed  that  this  is  not  so. 
Caxtro  v.  IlUes,  73  D.  277. 

The  record  of  a  conveyance  from  husband 
to  wife  stands  upon  the  same  footing  as  anv 
oilier  conveyance,  so  far  as  the  record  is 
made  notice.     Wilder  v.  Brooks,  88  D.  49. 

The  duty  of  a  maintenance  which  the  hus- 
band owes  the  wife  is  sufficient  considera- 
tion for  a  voluntary  deed  of  land  made  by 
him  to  her;  and  a  court  of  equity  will  sus- 


tain such  a  conveyance,  though  void  at  law. 
Hunt  v.  Johnson,  4  R.  631. 

2.  When  valid,  — A  voluntary  deed  from 
husband  to  wife  will  be  upheld,  as  against 
the  husband's  heirs,  where  the  gift  is  a  rea- 
sonable provision  for  the  wife.  Majors  v. 
Everton,  31  R.  65;  Border  v.  Border,  33  R. 
167. 

A  voluntary  deed  from  husband  to  wife  is 
not  void  because  it  embraoes  all  the  grantor's 
property*  unless  it  is  shown  to  bo  an  excess- 
ive provision  for  her.  Wood  v.  Broadley, 
43  R.  754.  S.  P.,  Thompson  v.  Allen,  49  EL 
116.  Such  a  deed  is  not  invalid  because  it 
conveys  a  homestead,  a  conveyance  of  which 
is,  by  statute,  required  to  be  executed  by 
both  husband  and  wife.  Furrow  v.  Atheu, 
59  R.  867. 

Where  a  wife  had,  at  her  marriage,  a  large 
real  and  personal  estate,  which  she  allowed 
her  husband  to  dispose  of,  upon  his  promise 
to  settle  upon  her  other  property  of  equal 
value,  and,  after  he  had  partly  complied  with 
his  promise,  a  separation  having  been  agreed 
upon,  he  made  a  deed  for  her  benefit,  the 
consideration  of  which  was  the  excess  of  her 
property  so  disposed  of  by  the  husband  over 
that  settled  upon  her,  together  with  her  re- 
lease of  all  right  of  dower  iu  his  remaining 
property,  and  of  all  claim  for  future  sup- 
port, -—field,  that  the  deed  was  valid  as 
against  creditors.  Harvey  v.  Alexander,  10 
D.  519. 

Where  by  the  law  of  the  state  where  par- 
ties marry,  a  slave  of  the  wife  becomes  the 
property  of  the  husband  on  marriage,  and 
they  afterwards  remove  to  another  state,  in 
which  there  is  no  legal  impediment  to  the 
wife's  holding  separate  property,  and  the 
husband  there  conveys  to  the  wife  another 
slave,  in  exchange  for  the  one  owned  by  her 

Erior  to  her  marriage,  and  thereafter  the 
usband  and  wife  remove  to  Texas,  where 
he  dies,  the  wife  will  be  entitled  to  the  slave 
so  received  by  her  from  her  husband,  as 
against  his  legal  representative.  The  con- 
veyance of  the  slave  to  her  can  only  be  im- 
peached by  an  antecedent  creditor  of  the 
husband.     Avery  v.  Avery,  62  D.  513. 

A  husband  conveyed  all  his  real  estate  di- 
rectly to  his  wife,  in  consideration  of  "love 
and  affection,"  and  the  deed  was  duly  re- 
corded. He  was  at  the  time  but  slightly  in 
debt,  and  was  possessed  of  a  large  amount  of 
personal  property.  He  afterward  contracted 
debts  which  nis  personal  property,  by  reason 
of  losses  occasioned  by  war,  was  insufficient 
to  pay,  and  his  creditors  (one  of  whom  bad 
a  small  claim  which  was  due  when  the  con- 
veyance was  made)  filed  a  bill  in  equity  to 
subject  the  land  conveyed  to  the  wife  to  the 
payment  of  the  debts.  Held,  the  deed  was 
good  in  equity,  and  that  the  land  would  not 
be  subjected  to  the  debts.  Sayers  v.  Wall, 
21  R.  303. 

3.  WheninvaUd.  —A  freehold  estate  cannot 
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bo  granted  by  a  husband  to  his  wife,  to  vest 
in  her  after  his  death.  Benedict  ▼.  Mont- 
gomery, 42  D.  230. 

A  deed  of  real  estate,  made  without  con- 
sideration, by  a  husband  directly  to  his  wife, 
is  void,  both  at  law  and  in  equity.  Such 
deed,  though  made  with  intent  to  defraud 
creditors,  is  not  a  "  transfer,  conveyance,  or 
alignment "  within  the  meaning  of  the  Ohio 
act  of  1859  regulating  assignments  for  the 
benefit  of  creditors;  and  judgment  creditors 
of  the  husband  cannot  therefore  be  prevented 
by  it  from  acquiring  priorities  of  hen  by  the 
levy  of  executions  upon  the  premises.  Fow- 
fcrv.  Trebem,  91  D.  95. 

A  deed  directly  from  husband  to  wife  will 
not  be  upheld  where  she  is  an  acfulteress  or 
the  provision  is  extravagant.  War  lick  v. 
White,  41  R.  453. 

94.  Necessity  of  a  trustee,  and  effect 
of  so  conveying.  * —  A  wife  cannot  make 
a  valid  contract  with  her  husband  except 
through  the  intervention  of  a  third  person, 
whose  duty  it  becomes  to  enforce  it  in  her 
behalf;  and  such  contract  must  be  by  deed, 
and  signed  by  her.  Barbee  v.  Armetead,  51 
D.404. 

The  medium  of  a  trustee  is  necessary  to 
invest  a  married  woman  with  sole  and  inde- 
pendent powers,  since  her  rights  and  powers 
are  ordinarily  vested  in  her  husband;  and 
where  bequests  or  conveyances  are  made  to 
a  married  woman  for  her  separate  use,  with- 
out the  nomination  of  trustees,  her  husband 
is  considered,  in  equity,  as  trustee  for  his 
wife.      Ware  v.  Richardson,  56  D.  762. 

Separate  estate  in  real  property  cannot  be 
enjoyed  by  a  married  woman  unless  through 
the  interposition  of  a  trustee,  which  circum- 
stance of  itself  would  imply  the  performance 
of  some  active  duties  on  his  part.    76. 

The  husband  acquires  control  over  prop- 
erty by  executing  a  use  in  the  wife  in  gen- 
eral, and  this  result'  is  assigned  as  a  reason 
why  a  different  construction  should  be  given 
to  the  instrument  than  in  other  oases,  in 
order  to  effectuate  the  intention  of  the 
grantor.     lb. 

A  husband  may  make  a  gift  or  grant  of 

Sroperty  to  his  wife,  by  a  conveyance  to  her, 
irectly,  without  the  intervention  of  trus- 
tees. Story  v.  Marshall,  76  D.  106.  &  P., 
Sims  v.  Bkkcts,  9  R.  679. 

A  direct  conveyance  from  husband  to  wife, 
of  all,  or  nearly  all,  of  his  real  estate,  will 
be  upheld  when  it  appears  to  have  been  s 
fair  transaction,  amounting  to  no  more  than 
a  reasonable  provision  for  the  wife's  mainte- 
nance and  support,  and  not  prejudicial  to 
creditors.     Wilder  v.  Brooke,  88  D.  49. 

The  basis  of  the  common-law  disability  of 
a  married  woman  rests  upon  the  peculiar  dis- 
qualifications and  burdens  of  the  wife,  and 
not  upon  any  essential  element  of  coverture; 

*  See  note  on  direct  conveyances  from  husband 
to  wile,  tt  J>.»t-os,  J 


and  therefore  the  removal  of  these  disquali- 
fications removes  all  the  reasons  which  ever 
required  the  intervention  of  equitable  trusts 
in  the  case  of  grants  between  husband  and 
wife.    Bvrdeno  v.  Amperse,  90  D.  225. 

The  husband  ma  v  convey  land  to  the  wife, 
directly,  without  the  intervention  of  a  trus- 
tres,  where  the  statutes  give  power  to  s 
married  woman  to  enjoy,  contract,  sell, 
transfer,  mortgage,  convey,  devise,  or  be- 
queath her  property  in  the  same  manner  and 
with  the  like  effect  as  if  she  were  unmarried. 
lb. 

The  husband  may  make  a  settlement  upon 
the  wife,  whether  the  estate  is  derived  from 
him  or  from  a  stranger,  and  if  no  trustee  is 
appointed,  the  husband,  during  his  lifetime, 
will  be  treated  as  the  trustee,  and  in  the 
event  of  his  death,  his  executor  or  adminis- 
trator as  to  such  estate  will  be  treated  at 
trustee  for  the  wife,  and  enjoined  from  mak- 
ing any  legal  disposition  of  the  property  in 
contravention  of  the  trust.  Fax  v.  Jones* 
91  D.  383. 

No  particular  form  of  words  is 
to  create  such  a  separate  estate.    lb. 

An  estate  conveyed  by  the  husband  in 
trust  for  the  wife,  and  afterwards  conveyed 
to  the  wife  by  the  trustee,  according  to  the 
verbal  directions  of  the  husband,  vests  in 
the  wife,  free  from  the  claims  of  the  husband 
or  his  heirs.    Spring  v.  Hiaht,  39  D.  587. 

Where  land  is  bought  for  a  married  wo- 
man, and  the  deed  taken  in  the  name  of  an- 
another,  under  an  executory  agreement  on 
the  part  of  the  latter  to  convey  to  her,  on 
the  payment  of  a  certain  sum,  and  she  goes 
into  possession,  her  entry  is  under  a  claim  of 
right,  with  s  vested  equitable  interest  in  the 
land,  which,  on  payment  of  the  sum  agreed, 
becomes  a  perfect  equity.  And  if  the  mar- 
ried woman,  before  the  payment  of  said 
money,  acquires  the  real  title  from  a  differ- 
ent source,  the  first  deed  being  from  parties 
without  title,  such  real  title  is  not  divested 
in  favor  of  the  vendee  or  mortgagee  of  such 
third  person,  because  she  holds  the  inferior 
title  from  him,  or  claimed  or  entered  under 
such  title.   Moirison  v.  Wilson,  73  D.  593. 

The  title  of  a  married  woman  cannot  be 
divested  by  an  estoppel  based  on  the  fact 
that  she  took  or  claimed  possession  under  s 
bad  title.     lb. 

95.  Bight  of  husband  to  employ 
wife  as  his  agent— The  wife  may  be  con- 
stituted the  agent  of  her  husband,  and  as 
such  bind  him  by  her  contracts,  by  his  ex- 
press or  implied  assent,  precedent  or  subse- 
quent Benjamin  v.  Benjamin,  39  D.  384; 
Maekinley  v.  McGregor,  31  D.  522;  Weiebrod 
v.  Chicago  etc.  R'y  Co.,  86  D.  743. 

At  common  law  the  wife  could  convey  to 
others,  as  her  husband's  agent  though  she 
could  not  take  by  grant  or  gift  from  him. 
This  distinction  arose  from  the  inherent  dif- 
ference between  a  mere  power  to  convey  and 
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of  an  arrangement  to  defraud  his  creditors* 
lb. 

The  wife's  money  does  not  become  the 
property  of  the  husband  when  she  places  it 
in  his  hands  to  be  invested  for  her.     lb. 

The  wife  is  under  no  obligation  to  com- 
pensate the  husband  for  his  supervision  or 
labor  upon  her  separate  property  in  the  ab- 
sence of  an  express  agreement  to  that  effect. 
Lewis  v.  Johns,  85  D.  49. 

A  husband  sold  property  belonging  to  hie 
wife  for  her  benefit,  and  received  a  promis- 
sory note  for  the  price,  payable  to  the  wife's 
order.  Held,  that  the  husband  was  agent 
for  the  wife,  and  that  delivery  of  the  note  to 
him  by  the  maker  was  a  delivery  to  the 
wife,  and  therefore  a  material  alteration  of 
the  note  by  the  husband  released  the  maker. 
Hamilton  v.  Hooper,  26  R.  161. 

07.  Husband  as  trustee  for  wife.  — 
A  conveyance  to'  the  husband  for  the  sole 
and  separate  use  of  the  wife  constitutes  him 
a  trustee  for  her  and  for  her  sole  and  sepa- 
rate use,  confining  the  trust  to  the  nature  Of 
the  interest  expressly  intended  to  be  given 
to  her.  Tennant  v.  Stoney,  44  D.  213.  S.  P., 
Hamilton  v.  Bishop,  29  D.  101;  Carroll  v. 
Lee,  22  D.  350.  The  husband  is  therefore, 
in  such  case,  a  necessary  party  to  a  suit  for 
the  recovery  of  the  property  in  behalf  of  the 
wife,  and  will  in  such  suit  dispense  with  the 
necessity  of  any  further  prochcin  ami.  Boy* 
kin  v.  Cipta,  29  D.  67. 

A  conveyance  to  the  husband,  not  for  the  sole 
use  of  the  wife,  but  in  trust  for  her,  makes 
him  a  trustee  only  far  the  quantity  of  in- 
terest given  her.  The  interest  survives  to 
the  wife,  but  during  coverture  the  husband 
is  entitled  to  the  usufruct  in  her  right.  Ten- 
nant v.  Stoney,  44  D.  213. 

If  a  penal  bond  be  executed  to  a  husband 
and  wife  by  the  purchaser  at  a  sheriff's  sale 
of  the  husband's  plantation,  conditioned  that 
the  obligor  will  permit  them  to  remain  in 
possession  of  the  premises  during  their  nat- 
ural lives,  the  husband  is  thereby  made  the 
trustee  of  the  wife  to  secure  to  her  the 
benefit  Bet  forth,  and  of  which  he  cannot  de- 
prive her  by  surrendering  the  bond,  and 
taking  another  to  secure  the  estate  for  his 
own  life.    Conway  v.  Hale,  9  D.  748, 

The  husband,  though  he  may  be  a  trustee 
of  necessity,  is  never  a  proper  trustee,  and. 
if  trustee  from  necessity,  will  be  replaced 
by  the  court,  upon  a  bill  filed  concerning  the 
wife's  separate  property,  coming  before  it. 
Boyldn  v.  Ctpfcs,  29  D.  67. 

The  husband  will  not  be  appointed  the 
wife's  trustee,  though  the  wife  join  in  his 

Eetition  that  he  be  so  appointed,  and  though 
e  offer  security  for  the  return  by  him  of  the 
fund  settled  to  her  separate  use,  of  which 
he  seeks  control.  Bobtnson  v.  Dart,  31  D. 
569. 

In  order  that  marital  rights  may  attach, 
it  is  necessary  that  the  husband  should  take 


the  conveyance  itself.      Weisbrod  v.  Chicago 
etc  R'y  Co.,  86  D.  743. 

The  wife  may  act  as  agent  of  another  in 
a  contract  with  her  own  husband.     lb. 

The  wife  may  act  as  agent  of  the  hus- 
band, and  a  note  payable  to  her  may  be  in- 
dorsed by  her  in  her  own  name,  and  if  done 
with  the  assent  of  the  husband,  the  indorsee 
acquires  a  valid  title.  Krtbs  v.  0*Orady,  58 
D.  31Z 

A  declaration  of  the  husband,  whose  busi- 
ness is  managed  by  his  wife,  made  to  a  per- 
son from  whom  goods  are  purchased  in  the 
coarse  of  the  business,  which  are  paid  for  by 
notes  and  checks  made  by  the  wife  in  the 
husband's  name,  that  his  wife  was  author- 
ised to  transact  the  business  in  his  name, 
that  it  was  the  same  as  if  he  did  it  himself, 
and  whatever  she  did  was  right,  must  be 
construed  with  reference  to  the  business 
then  being  transacted  between  the  parties, 
and  which  was  then  the  subject-matter  of 
discussion,  and  not  as  an  authority  to  the 
wife  to  use  her  husband's  name  on  accommo- 
dation paper;  and  the  husband  is  not  liable  on 
an  accommodation  note  subsequently  made 
by  her  in  his  name  without  his  knowledge, 
and  taken  by  such  person  with  knowledge  of 
its  being  accommodation  paper.  Gulich  v. 
Qrover,  97  D.  728. 

06.  Bight  of  wife  to  employ  husband 
as  her  agent. —  If  a  feme  covert  can  act  by 
agent  at  all  in  selling  or  transferring  her 
title  to  chattels,  there  is  still  but  one  mode 
by  which  such  agency  can  be  created;  and 
that  is  by  deed  signed  and  sealed  by  herself 
and  husband,  and  acknowledged  in  the  same 
manner  that  her  conveyance  must  be  ac- 
knowledged in  order  to  transfer  her  title  to 
the  purchaser.  Long  v.  HickingboUom,  64  D. 
118. 

The  husband  is  competent  to  represent  the 
wife  in  the  matter  of  running  a  boundary 
line,  where  it  is  done  fairly  and  honestly, 
and  she  acquiesces  in  it,  semblc  George  v. 
Thomas,  67  £>.  612. 

Husband  and  wife,  for  the  purpose  of  giv- 
ing and  receiving  power  either  to  and  from 
each  other  or  third  persons,  are  to  be  con- 
sidered as  if  no  relation  of  marriage  existed 
between  them.  Weisbrod  v.  Chicago  etc  B'y 
Co.,  86  D.  743. 

The  husband  may  act  as  the  agent  of  his 
ivife  in  transactions  relating  to  her  separate 
tstate,  and  may  execute  in  her  name  a  con- 
veyance of  her  land  under  a  power  of  at- 
torney,   lb. 

The  wife  may  cultivate  land  owned  by  her 
as  her  separate  estate,  by  means  of  the  labor 
of  her  husband  and  their  minor  children, 
without  divesting  herself  of  the  legal  title 
to  the  products,  so  as  to  subject  them  to 
levy  under  an  execution  against  the  hus- 
band.    Ftlkr  v.  Alden,  99  D.  173. 

Employment  of  the  husband  by  the  wife 
to  cultivate  her  land  is  not  of  itself  proof 
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compel  him  to  account  to  her  for  such 
money.     Beryey'e  Appeal,  100  D.  578. 

Money  paid  to  the  wife,  but  received, 
counted,  and  kept  by  the  husband,  and 
afterwards  invested  by  him  for  her,  does 
not  constitute  a  gift  from  the  wife  to  the 
husband,  but  makes  him  a  trustee  for  her, 
and  he  cannot  change  the  character  of  the 
transaction  into  a  loan  by  giving  a  bond 
to  secure  its  payment  to  her.     lb. 

98.  Wife)  as  trustee  for  husband.  — 
At  common  law,  the  wife  could  not  be  trus- 
tee of  her  husband.  Dickinson  v.  Davit,  80 
D.  202. 

The  wife  may,  under  proper  circumstances, 
be  held  as  an  involuntary  trustee  of  her 
husband.     IAndley  v.  Gross,  09  D.  610. 

VIII.  Actions  bt,  against,  and  bbtwssm 
Husband  and  Wife. 

00.  When  both  must  sue.*— Both 
husband  and  wife  must  join  in  an  action  of 
tort  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  wife,  and  his  previ- 
ous desertion  of  her  does  not  remove  the 
necessity  of  his  joining  as  co-plaintiff.  Bal- 
lard v.  Russell,  54  D.  620.  And  the  husband 
can  settle  and  release  such  actions,  at  least 
when  brought  for  injuries  to  the  wife  by 
malpractice.  Long  v.  Morrison,  77  D.  72; 
BaUarti  v.  Russell,  54  D.  620.  And  it  is  im- 
material that  the  injury  is  charged  to  have 
been  committed  in  violation  of  a  contract. 
Sheldon  v.  Steamship  Uncle  Sam,  79  D.  193. 

In  an  action  for  slander  of  a  wife,  the 
husband  and  wife  must  join,  and  the  dec- 
laration properly  concludes  to  the  damage 
of  the  plaintiffs.  Smalley  v.  Anderson,  15 
D.  121.  So  an  action  of  slander  for  words 
spoken  against  the  wife  before  her  mar- 
riage must  be  brought  in  the  names  of  both 
husband  and  wife.  Gibson  v.  Oibson,  28  R. 
627. 

Statutes  giving  additional  rights  and 
remedies  to  manned  women  relate  to  prop- 
erty, but  do  not  apply  to  actions  for  torts. 
Ballard  v.  Russell,  54  D.  620. 

Husband  and  wife  should  join  in  a  writ  of 
entry  to  recover  possession  of  land  which 
was  conveyed  to  them  both  during  their  nat- 
ural lives.     Wenttcoi-th  v.  Remick,  90  D.  573. 

The  husband  cannot  sue  alone  to  enforce 
his  wife's  right  to  a  homestead,  by  seeking 
to  avoid  a  release  thereof  executed  by  her, 
but  she  should  join  with  him.  Eyiter  v. 
Hatheway,  99  D.  537. 

A  husband  cannot  maintain  an  action  for 
conversion  of  his  wife's  separate  property. 
HackeU  v.  Hewitt,  52  R.  132. 

100.  or  may  do  so.  —  The  hus- 
band may  join  the  wife  as  co-plaintiff  in  an 
action  ou  a  contract  made  by  her.  ham  v. 
Boody,  51  D.  235. 

*  Action  for  Injury  to  person  or  reputation  of 
married  woman,  who  may  bring,  see  note,  94  D. 
5S1-&M. 


possession  as  husband,  and  as  of  his  own 

Sroperty,  and  not  as  trustee.  Jackson  v. 
(cAUky,  40  D.  62a 

He  holds  property  as  trustee  when  he 
takes  possession  of  it  under  an  order  that  it 
be  vested  in  the  wife,  and  that  he  execute 
proper  trust  deeds  for  it  to  the  commissioner 
of  the  court.    lb. 

The  lien  of  an  execution  will  not  attach 
on  property  which  a  husband  holds  as 
trustee.     lb. 

Where  he  is  permitted  to  take  possession 
of  his  wife's  separate  property  by  the  com- 
missioner, before  he  has  made  a  trust  deed 
to  her,  in  pursuance  of  the  order  of  court,  it 
is  not  such  a  fraud  on  third  persons  that  the 
property  will  be  subject  to  execution  against 
mm,  the  wife  having  had  no  agency  in  the 
matter,     lb. 

The  bond  of  a  man,  made  in  contempla- 
tion of  marriage,  conditioned  that  the  prop- 
erty of  his  future  wife  should  remain  tiers, 
will  be  enforced  in-  equity  as  an  agreement 
for  her  sole  and  separate  use,  although  it 
sppears  that  the  object  of  the  agreement 
was  to  defeat  the  husband's  creditors,  and 
that  no  trustee  was  appointed.   In  such  case, 

Siuity  will  consider  the  husband  as  trustee. 
aldwin  v.  Carter,  42  D.  735. 

A  resulting  trust  in  favor  of  the  wife  is 
not  established,  or  any  interest  paramount 
to  the  title  of  her  husband  shown,  by  the 
fact  that  with  the  consent  of  her  husband 
she  contracted  to  purchase  a  lot  of  land, 
which  was  conveyed  to  the  husband,  whc 
paid  the  purchase-money,  and  also  a  part  of 
the  cost  of  a  house  erected  on  the  lot,  and  the 
balance  was  secured  by  his  bond  and  mort- 
gage on  the  premises,  which  was  afterwards 
paid  by  the  wife  from  her  earnings.  Skill' 
man  v.  Skillman,  82  D.  279. 

Where  a  married  woman  purchases  an  un- 
divided interest  subject  to  liens,  in  land  of 
which  her  husband  is  a  joint  owner,  and  her 
interest  is  sold  under  the  1  ens  and  bought 
by  the  husband  at  sheriff's  sale,  the  effect  of 
his  purchase  is  to  preserve  the  estate  for  the 
wife.     SunsshebrCs  Appeal,  94  D.  107. 

In  such  a  case,  the  husband  is  praotioally 
vendor  and  vendee.  The  husband  and  wife, 
being  owners  of  the  same  property,  and  also 
on  account  of  the  marital  relation,  occupy 
towards  each  other  a  fiduciary  relation  of 
the  most  confidential  character,  which 
requires  the  utmost  degree  of  good  faith 
between  them;  and  no  court  of  law  or 
'equity  will  permit  a  gross  abuse  of  that  re- 
lation by  any  such  transaction.    lb. 

Divorce  after  such  sale  and  purchase  by 
the  husband  makes  no  other  change  than 
to  free  her  and  her  estate  from  the  hus- 
band's control,     lb. 

Where  the  husband  receives  and  keeps 
monev  paid  to  the  wife,  and  which  does  not 
constitute  a  gift  from  her  to  him,  he  becomes 
the  trustee   for   the  wife,  and  equity  will 
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Two  actions  will  lie,  as  a  general  rule,  for 
a  tort  committed  upon  the  wife:  1.  By  the 
husband  alone,  for  the  loss  of  service,  ex- 
penses, etc.;  2.  By  the  husband  and  wife 
for  the  injury  to  the  wife's  person.  Rogers 
v.  Smith,  79  D.  483;  Thomas  v.  Wmcttester, 
57  1>.  455;  Long  v.  Moirison,  77  D.  72;  Smith 
v.  St.  Joseph,  17  R.  660;  Hunt  v.  Winfield, 
17  R.  482. 

A  man  was  induced  by  fraudulent  repre- 
sentations to  convey  land,  his  wife  joining 
in  the  conveyance  to  release  dower.  Held, 
1.  That  the  wife  had  a  right  of  action  for 
deceit  in  respect  of  her  inchoate  right  of 
dower;  2.  That  the  husband  and  wife  could 
maintain  a  joint  action.  Simar  v.  Canaday, 
13  R.  523. 

101.  When  huaband  must  sue  alone. 
—  The  wife  should  be  made  a  defendant  in  a 
suit  brought  by  the  husband  to  set  aside  a 
conveyance  of  property  to  trustees  for  her 
separate  use  for  life,  with  remainder  to  her 
children;  and  if  she  is  joined  as  complainant 
in  a  suit  brought  against  the  trustees  and 
the  infant  children,  the  latter  should  be  per- 
mitted by  their  guardian  ad  litem  to  put  in  a 
special  answer,  for  the  purpose  of  raising  the 
objection  and  compelling  the  complainant  to 
amend  by  making  the  wife  defendant.  Grant 
v.  Van  Schoonhoven,  37  D.  393. 

A  woman's  right  to  sue  for  certain  slaves, 
and  her  property  therein,  upon  her  mar- 
riage, passes  fo  her  husband,  and  he  alone 
can  sue  for  their  recovery.  In  such  a  case 
the  statute  of  limitations  begins  to  run 
against  the  woman  from  the  accrual  of  her 
right,  and  against  the  husband  from  the  date 
of  his  marriage.  Wellborn  v.  Weaver,  63  D. 
235. 

In  an  action  by  husband  and  wife  against  a 
steamship  for  injuries  inflicted  upon  the 
wife,  brought  under  section  317  of  the  Cali- 
fornia practice  act,  plaintiffs  cannot  recover 
disbursements  or  expenditures  by  the  hus- 
band. For  these  he  must  sue  alone.  Shel- 
don v.  Steamship  Untie  Sam,  79  D.  193. 

Damages  for  the  wife's  loss  of  time  cannot 
be  recovered  in  a  joint  action  by  husband 
and  wife  for  an  assault  and  battery  upon  the 
wife.  The  time  and  services  of  the  wife  be- 
long to  the  husband,  and  for  their  loss  he 
must  sue  alone.  Barnes  v.  Martin,  82  D. 
670. 

Husband  and  wife  cannot  recover  jointly 
in  an  action  by  them,  ex  contractu,  for  the 
breach  of  a  contract  made,  during  the  wife's 
coverture,  with  a  steamship,  for  the  trans- 
portation of  the  wife  from  San  Francisco  to 
Mew  York.  But  if,  in  such  action,  no  de- 
murrer be  interposed,  and  if  the  facts  stated 
and  proved  show  that  plaintiffs  are  en- 
titled to  relief  for  fraud  practiced  by  de- 
fendant, or  for  personal  injury  to  the  wife, 
then  the  action  to  that  extent  is  well  brought, 
and  relief  will  not  be  denied  on  the  ground 
that  the  same  facts  would  support  an  action 
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on  the  contract,  in  which  the  husband 
can  recover,     lb. 

102.  or  may  do  to.*  — A  bill  filed 

by  the  husband  in  the  name  of  himself  and 
wife  is  considered  his  bill  merely,  and  a  de- 
cree in  such  suit  is  not  binding  on  the  wife 
in  any  future  litigation.  Grant  v.  Van 
Sdioonhoven,  37  D.  393. 

Trespass  may  be  maintained  by  a  husband 
for  injuries  to  land  which  he  holds  a*  tenant 
by  entirety  with  his  wife,  without  her  join* 
ing  in  such  action.  FawchUd  y.  ChastelUta, 
44  D.  117. 

Upon  choses  accruing  to  the  wife  during 
coverture,  the  husband  may  sue  alone,  or  he 
may  join  her  in  the  action.  Boozer  v.  Ad' 
dison,  46  D.  43. 

The  husband  can  recover  upon  an  instru- 
ment under  seal  made  between  him  and  other* 
for  the  purpose  of  defrauding  his  wife  oat 
of  her  interest  in  real  estate  owned  by  him. 
Evans  v.  Drato,  62  D.  359. 

By  statute,  a  married  woman  was  alone 
authorised  to  bring  action  for  an  injury  to 
her  person.  Held,  that  the  husband  had 
also  a  right  of  action  for  consequential  injury 
to  himself  resulting  from  an  injury  to  his 
wife,  in  being  deprived  thereby  of  her  labor 
and  service.    Mewhirter  v.  Hatten,  20  R»  61& 

108.  When  wife  may  eue  alone.  — 
A  wife  cannot,  on  account  of  having  a  sepa- 
rate maintenance,  or  of  the  temporary  ab- 
sence of  her  husliand,  or  of  her  separation 
from  him,  sue  or  be  sued  alone.  She  may, 
however,  sue  or  be  sued  alone  when  the  hus- 
band is  in  law  civiliter  mortuus,  or  is  an  alien 
who  has  never  resided  in  this  government, 
or  where  he  is  exiled  or  banished  for  life  or 
has  abjured  the  realm.  Robinson  v.  Rey 
nolds,  15  D.  673.  8.  P.,  as  to  the  last  point, 
Art/iurr.  Broadnax,  37  D.  707. 

Where  the  husband  has  acted  unfairly  or 
iniquitously  towards  his  wife  in  inducing 
her  to  execute  an  instrument  encumbering 
her  separate  estate  to  secure  an  individual 
debt  of  his  own,  he  cannot  join  with  her  in  a 
suit  to  repudiate  such  transaction,  to  the 
injury  of  innocent  third  parties.  If  she  has 
a  remedy,  it  is  adversely  to,  and  not  con- 
jointly with,  her  husband.  Hartley  v.  Frosk, 
56  D.  772. 

A  wife  who  is  deserted  by  her  husband, 
and  who  continues  to  live  apart  from  him, 
and  is  dependent  on  herself  for  support,  may 
sue  and  be  sued  as  a  feme  sole.  Smith  v. 
Silence,  66  D.  137;  Phelps  v.  Waltker,  47  &. 
112. 

A  married  woman  may  maintain  an  motion 
in  her  own  name  for  personal  injuries,  under 
a  statute  providing  that'*  all  property  .... 
which  any  married  woman,  during  cover- 
ture, acquires  ....  shall  be  and  remain 
her  sole  and  separate  property,"  on  the 
ground  that  such  a  right  of  action  is  her 

*  Action  by  husband  for  sale  of  laudanum  It 
wife,  see  note,  52  B.  388,  S8& 
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ital  righto.  Kirkpatrick  v.  Buford,  76  D. 
363. 

The  wife  may  maintain  action  during  oov- 
erture  against  the  husband,  in  California,  to 
recover  money  due  upon  a  promissory  note 
executed  by  the  husband  to  the  wife,  before 
marriage,  and  which  is  the  separate  property 
of  the  wife.  The  statute  giving  the  nusoand 
the  management  and  control  of  the  separate 
property  of  the  wife  during  marriage  does 
not  affect  the  right  of  the  wife  to  bring  such 
action.      Wilson  v.  Wilson,  95  D.  194. 

In  Nebraska,  a  married  woman  may  main- 
tain an  action  against  her  husband,  on  a  note 
given  directly  to  her  by  him  for  a  valuable 
consideration,  daring  coverture.  May  v. 
May,  31  R.  399. 

In  Rhode  Island,  a  wife  may  acquire  the 
note  of  her  husband  from  a  third  person,  and 
enforce  it  Franklin  Savings  Bank  v.  Greene, 
61  R.  336. 

Limitation  as  to  the  kind  of  actions  that 
may  be  maintained  by  the  wife,  when  they 
concern  her  separate  property,  or  are  against 
her  husband,  does  not  exist  in  California. 
Wilson  v.  Wilson,  95  D.  194. 

By  the  statutes  of  Maine,  a  promissory 
note,  given  by  the  husband  to  the  wife,  for 
money  borrowed  of  her,  is  valid;  and  a 
divorce  a  vinculo  removes  any  disability  to 
the  subsequent  maintenance  of  an  action 
upon  the  note  by  her  against  him.  Webster 
v.  Webster,  4  R.  253. 

A  judgment  in  favor  of  a  wife  against  her 
husband,  rendered  by  default  in  a  court  of 
law,  is  valid.   8imtnons  v.  Thomas,  5  R.  470. 


property ";  but  if  the  action 
is  commenced  by  the  husband  and  wife 
jointly,  an  agreement  made  by  him,  with 
her  consent,  to  withdraw  the  suit,  for  a 
specified  sum,  will  be  binding  on  her,  and 
bar  a  subsequent  separate  action  by  her. 
Chicago  etc  B.  R.  Co.  v.  Dunn,  4  R.  606. 

A  married  woman  may  sue  in  her  own 
name  under  the  statutes  of  New  York,  for 
injuries  to  her  paraphernalia  given  to  her  by 
her  husband.  Bawson  v.  Pennsylvania  R>  JL 
Co.,  8  R.  543. 

She  may  maintain  an  action,  either  alone 
or  jointly  with  her  husband,  against  one  who 
has  by  fraud  procured  the  sale  of  lands  and 
thereby  deprived  her  of  her  inchoate  right 
of  dower.     Simar  v.  Canaday,  13  R.  523. 

She  may  maintain  an  action  for  the  loss  of 
the  society  and  companionship  of  her  hus- 
band against  one  who  wrongfully  and  ma- 
liciously induces  and  procures  her  husband 
to  abandon  or  send  her  away.  Westlake  v. 
Westlake,  32  R.  397. 

A  married  woman  in  actual  possession  of 
personal  property  may  recover  for  conver- 
sion by  a  mere  trespasser,  without  making 
proof  of  title.  Cummings  v.  Friedman,  56 
fe.628. 

A  husband  bought  lands  for  his  wife  at  a 
fixed  price,  but  by  an  arrangement  between 
him  and  the  vendor,  the  latter  paid  double 
that  price,  and  the  husband,  without  the 
knowledge  or  authority  of  his  wife,  received 
and  appropriated  the  excess  to  his  own  use, 
telling  the  vendor  that  his  wife  assented  to 
it.  Held,  that  the  wife  oould  recover  the 
excess  from  the  vendor.  Walker  v.  Coleman, 
25  R.  285. 

A  wife  cannot  be  a  citizen  of  a  state  dif- 
ferent from  that  in  which  her  husband  re- 
sides, so  as  to  enable  her  to  sue  in  the 
United  States  courts.  Dougherty  v.  Snyder, 
16  D.  520. 

A  married  woman  cannot  maintain  an  ac- 
tion against  a  carrier  for  loss  of  personal 
apparel  furnished  to  her  by  her  husband,  or 
purchased  by  her  with  moneys  given  to  her 
by  him  from  a  fund  formed  by  their  joint 
earningM.  Hawkins  v.  Providence  etc  B.  B. 
Co.,  20  R.  353. 

A  divorced  woman,  who  had  been  com- 
pelled by  her  husband  to  submit  to  an  at- 
tempt by  a  third  person  to  produce  a  mis- 
carriage, cannot  maintain  an  action  against 
the  third  person  therefor.  Libby  v.  Berry, 
43  R.  589. 

104.  When  wife  may  sue  husband. 
—  The  husband  is  a  necessary  party  to  the 
wife's  bill  to  enjoin  a  sale  of  her  sole  and 
separate  property  by  husband's  creditors. 
His  appearance  as  the  next  friend  of  his 
wife  is  not  sufficient.  She  ought  to  sue  as 
sole  plaintiff  by  her  next  friend,  and  make 
her  husband  a  party  defendant,  for  he  may 
contest  that  it  is  her  separate  property,  and 
the  claim  may  be  incompatible  with  his  mar- 


In  an  action  by  a  wife  against  her  hus- 
band, to  recover  the  possession  of  her  lands, 
of  all  which  he  had  taken  possession  and 
control,  and  was  cultivating  solely  for  his 
own  use,  and  damages  for  withholding  the 
same,  —  held,  that  the  action  would  lie.  But 
the  husband  s  marital  right  of  occupancy 
cannot  be  impaired;  his  right  of  ingress  and 
egress  to  the  dwelling  and  society  of  his 
wife  continues;  and  a  writ  of  possession  fol- 
lowing a  judgment  must  be  so  framed  as  to 
put  the  wife  in  possession  without  putting 
the  husband  out.  Manning  v.  Manning,  28 
R.324. 

A  wife  cannot,  in  general,  sue  her  hus- 
band in  Pennsylvania.  She  has  therefore 
six  years  from  his  death  within  which  to 
bring  suit  against  his  executor.  DougJierty 
v.  Snyder,  15  0.  520. 

The  right  of  a  feme  covert  to  sue  her  bus* 
band  is  .merely  suspended  during  the  cover- 
ture, but  is  not  destroyed.  She  may  therefore 
sue  his  executors  after  his  death.    lb. 

A  wife  cannot,  after  being  divorced  from 
her  husband,  maintain  an  action  against  him 
for  an  assault  committed  upon  her  during 
coverture,  nor  against  persons  who  assisted 
him  in  making  the  assault.  Abbott  v.  Ab- 
boU,  24R.27. 

The  origin  and  character  of  the  writ  of 
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supplieavU  stated.  Adam*  v.  Adams,  1  R. 
111. 

Courts  of  equity  will  not  entertain  a  peti- 
tion for  such  writ,  where  the  party  applying 
therefor  has  grounds  for  a  divorce  a  mensa 
because  of  ill-treatment,  although  she  has 
oonscientioiis  scruples  against  applying  for  a 
divorce.    lb, 

105.  When  both  must  be  joined  as 
defendants.  —  Trespass  lies  against  hus- 
band and  wife  for  a  wrongful  act  committed 
by  them  jointly.  Conwell  v.  Brookhart,  41 
D.244. 

Hvsband  and  wife  may  be  charged  jointly 
in  all  actions  for  tort  in  which  two  or  more 
persons  may  be  jointly  guilty.  8immon$  v. 
Brown,  73  D.  66. 

Where  the  trespass  is  committed  by  the 
wife  alone,  the  husband  must  be  joined 
in  the  action;  but  the  declaration  must  state 
that  it  was  bo  committed  by  the  wife.  Ifo- 
Keoum  v.  Johnson,  10  D.  69S. 

The  general  principle  that  for  fraud  or 
other  tort  of  a  married  woman  an  action  may 
be  maintained  against  her  and  her  husband 
is  applicable  only  to  actions  brought  for 
wrongs  done  by  her  that  are  torts  pure  and 
simple,  that  is,  torts  the  substantive  basis  of 
which  is  not  her  contract.  Keen  v.  Hart" 
man,  86  D.  606;  Woodward  v.  Barnes,  14  R. 
626. 

But  such  joint  action  will  lie,  at  the  suit 
of  an  administrator,  for  the  tort  of  the  wife  in 
disposing  of  the  intestate  s  effects,  Shaw  v. 
HcUWum,  14  R.  628. 

So  a  joint  action  will  lie  for  a  tort  done  by 
the  wife,  during  the  absence  of  the  husband, 
but  under  his  direction  and  instigation. 
Handy  v.  Foley,  23  R.  270. 

An  action  for  slander  committed  by  the  wife 
alone  during  the  marriage  must  be  brought 
against  husband  and  wife  jointly;  and  if  the 
jury  finds  that  the  wife  spoke  the  slanderous 
words,  a  verdict  must  be  found  against  both 
defendants.     Baker  v.  Young,  92  D.  149. 

A  joint  action  will  not  lie  for  slander  com- 
mitted out  of  the  husband  s  presence,  and 
without  his  connivance,  where  the  statute  has 
given  the  wife  the  sole  control  of  her  sepa- 
rate property  and  earnings.  Martin  v.  Rob- 
son,  16  R.  578. 

Where  a  husband  is  in  possession  of  land 
in  right  of  his  wife,  a  writ  of  entry  must  be 
brought  against  both.  Little  t.  Gardner,  22 
D.468. 

Suit  against  husband  and  wife  for  a  debt 
of  wife,  contracted  by  her  dum  tola,  must  be 
brought  against  both,  like  any  other  joint 
suit,  unless  one  or  the  other  has  abjured  the 
realm;  but  a  non  eat  inventus  return  by  the 
officer  is  held  in  our  practice  equivalent  to 
the  common-law  outlawry.  Cole  v.  Seeley, 
60  D.  258. 

A  husband  is  properly  joined  with  his 
wife  as  a  party  defendant,  in  an  action  upon 
the  obligation  of  a  firm  of  whioh  the  wife 


was  a  member,  contracted  prior  to  her 
riage.     Keller  v.  hicks,  83  D.  78. 

106.  When  husband  may  be  sola 
defendant.  —A  judgment  adjudging  land 
to  the  wife  is  not  erroneous,  although  she 
was  not  made  a  party  to  the  record  by  the 
servioe  of  process  or  by  pleading  in  her  own 
name,  where  her  husband,  who  is  a  party, 
defends  in  her  right,  such  right  having  been 
asserted  in  the  answer,  and  the  issue  having 
been  made  upon  that.  Smith  y.  Dt  la  Gores, 
65  D.  147. 

There  is  a  misjoinder  of  parties  where 
husband  and  wife  are  sued,  and  no  cause  of 
action  is  shown  against  her.  Maclay  ▼. 
Love,  85  D.  133. 

The  wife  is  not  a  proper  party  to  an  action 
for  the  recovery  of  money  loaned  to  her  to 
pay  for  a  lot  of  ground,  the  deed  to  whioh  was 
executed  to  her,  but  whioh  became  common 
property,  and  the  purchase  of  whioh  was 
ratified  by  the  husband.  AUhof  v.  Conhasn, 
99  D.  363. 

107.  When  wife  may  be  sued  alone. 
—  Under  a  statute  permitting  married 
women  to  take,  hold,  and  convey  property 
as  if  unmarried,  a  married  woman  cannot  be 
sued  on  a  contract  made  by  her  while  mar- 
ried and  living,  with  her  husband.  Stockton 
v.  Farsey,  27  JR.  566. 

A  married  woman  who  has  real  estate 
separately  settled  on  her,  the  legal  title  be- 
ing in  her  husband  as  trustee,  is  Gable  for  an 
injury  received  bv  one  by  falling  through  a 
coal-hole  in  the  sidewalk,  suffered  to  be  oat 
of  repair.    Merrill  v.  8U  Louis,  53  R.  576. 

When  a  married  woman  carries  on  busi- 
ness under  the  assumed  name  of  a  partner* 
ship  as  "8.  &  Co.,"  she  may  be  sued  in  the 
partnership  name,  and  cannot  plead  her 
coverture  in  defense  of  the  action,  as  against 
creditors  who  have  dealt  with  her  on  the 
faith  of  it  Le  Grand  v.  Su/aula  Hat  Bank, 
60  R.  140. 

A  corporation  of  Louisiana,  authorized  br 
its  charter  to  lend  money  to  the  "  agriouX- 
tural  interest^  on  notes  and  mortgages,"  and 
to  make  such  contracts  with  married  women, 
and  to  enforce  the  same  against  their  prop- 
erty, brought  an  action  on  such  a  contract 
made  in  that  state,  against  a  married  woman 
in  another  state,  where  she  lived,  and  by  the 
laws  of  which  she  was  not  personally  liable 
on  her  contracts.  Held,  that  the  action 
could  not  be  maintained.  Bank  v.  WUtiarns, 
12  R.  319. 

A  promissory  note  was  executed  in  New 
York  by  a  husband  and  wife,  for  a  debt  of 
the  husband,  and  expresaW  charged  the 
wife  s  separate  estate.  Under  the  laws  of 
New  York,  the  liability  of  the  wife  on  such 
a  note  is  purely  equitable;  but  both  legal  and 
equitable  remedies  are  administered  by  the 
same  court  In  an  action  on  the  note  against 
both  husband  and  wife,  in  Illinois,  where 
legal  and  equitable  remedies  are  administered 
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by  several  tribunals,  —  held,  that  the  liability 
of  the  husband  was  at  law,  and  that  of  the 
wife  in  equity,  and  that  a  joint  judgment 
against  them  at  law  was  void.  Burchard  v. 
Dunbar,  25  R.  334. 

108.  Process,  and  service  thereof 
— Jurisdiction  of  the  person  of  a  married 
woman  is  acquired  by  her  written  admission 
of  service  of  the  summons.  Nicholson  v. 
Cox,  35  R.  556. 

Tne  court  does  not  acquire  jurisdiction  of 
the  person  of  a  married  woman,  a  resident  of 
the  state,  and  named  as  a  defendant  to  a  bill, 
together  with  her  husband  and  others,  by  pub* 
lication  against  her  as  anon-resident  and  her 
appearance  by  attorney,  if  there  is  no  service 
of  subposna  on  her  husband,  and  no  plea,  an- 
swer of  demurrer  filed  by  herself  and  her 
husband  or  either  of  them,  and  no  order  that 
she  might  appear  or  defend  separately,  or 
that  she  might  appear  by  solicitor,  or  in  any 
other  manner,  ana  a  decree  in  such  a  case  is 
not  binding  on  her.  Boj/kin  v.  Bain,  65  D. 
349. 

109.  Boles  of  pleading;.  —  A  com- 
plaint in  an  action  by  husband  and  wife  on 
a  promissory  note  payable  to  wife  as  admin- 
istratrix must  describe  plaintiffs  as  husband 
and  wife  at  the  time  the  note  was  given,  or 
must  show  that  they  sue  as  administrator 
and  administratrix,  and  that  the  note  is  as- 
sets in  their  hands;  and  if  they  are  not  so 
described  as  husband  and  wife,  but  appear 
to  sue  as  individuals,  and  there  is  no  allega- 
tion to  whom  the  note  is  payable,  a  recovery 
by  them  will  not  be  authorized.  MUton  v. 
Haden,  70  D.  523. 

Objection  to  the  legal  capacity  of  a  mar- 
ried woman  to  sue  must  be  taken  by  de- 
murrer or  answer,  or  it  is  waived,  and  a  mo- 
tion to  dismiss  the  action  on  such  ground  is 
not  in  order  at  any  stage  of  the  trial,  and 
should  be  denied.  Tapley  v.  TapUu,  88  D. 
76. 

In  an  action  by  a  married  woman,  it  is 
unnecessary  to  allege  her  right  to  sue  as 
such  in  the  writ  or  declaration.  It  is  suffi- 
cient if  the  facts  disclosed  at  the  trial  estab- 
lish her  right  to  recover.  Hubert  v.  Faro,  96 
D.732. 

Coverture  may  be  given  in  evidence  under 
a  plea  of  non  est  /actum,  Dorrance  v.  Scott, 
31  D.  509. 

The  answer  of  a  married  woman  in  a  suit 
respecting  her  separate  estate,  in  which  she 
is  joined  with  her  husband,  and  to  which  he 
alone  swears,  is  binding  upon  her  with  re- 
spect to  the  admissions  therein  made.  Dyett 
v.  N.  A.  Coal  Co.,  32  D.  598. 

In  a  complaint  on  a  contract  against  a 
married  woman,  it  must  appear  affirmatively 
that  the  contract  was  for  the  benefit  of  her 
separate  property.  Lindley  y.  Cross,  99  T).6\0. 
Otherwise  where  the  contract  sued  on  does 
not  disclose  the  fact  that  defendant  is  a  mar- 
ried woman.     If  coverture  is  pleaded  as  a 
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defense,  plaintiff  may  meet  it  by  way  of  rep- 
lication, and  has  only  to  show  the  facts  in 
evidence  constituting  the  reply,  as  this  plead- 
ing is  supplied  by  mere  operation  of  the 
statute.     McCormick  v.  Holbrook,  92  D.  400. 

110.  Evidence.  — A  married  woman,  as 
against  a  mere  wrong-doer,  may  establish 
her  title  to  property  by  the  same  kind  and 
quantity  of  proof  that  would  suffice  in  the 
case  of  any  other  plaintiff.  Weymouth  v. 
Chicago  ate  R'y  Co.,  84  D.  763. 

She  is  required  to  prove  her  title  to  prop- 
erty claimed  as  her  separate  estate,  by  evi- 
dence which  will  not  admit  of  reasonable 
doubt,  only  in  cases  of  contest  between  her 
and  the  creditors  of  her  husband.    lb. 

111.  Verdict  and  judgment. *  —A  ver- 
dict in  action  against  husband  and  wife  for 
slander  committed  by  wife  is  sufficient  where 
it  simply  finds  the  defendants  guilty  and 
assesses  the  damages,  instead  of  stating  that 
it  found  the  defendants  guilty  in  manner 
and  form  as  alleged  iu  the  declaration.  Baker 
v.  Young,  92  D.  149. 

The  bond  and  warrant  of  attorney  of  a 
married  woman,  though  her  husband  join 
with  her,  is  void;  so  also  are  the  judgment 
entered  on  such  bond,  and  a  sale  of  her  estate 
made  thereunder.  Dorrance  v.  8coU,  81  D. 
509. 

A  judgment  en  scire  fadae  against  a  sear- 
ried  woman,  founded  on  a  void  judgment,  m 
also  void.    lb. 

Acts  of  a  feme  covert  te  pals  may  be  and 
frequently  are  void;  but  this  does  not  impair 
the  conclusive  fores  of  judgments  to  which 
they  are  parties;  and  if  they  be  not  reversed 
on  error  or  appeal,  their  effect  cannot  be 
gainsaid,  where  they  are  enforced  by  ulti- 
mate process,  or  where  they  are  brought  to 
bear  on  their  rights,  in  any  future  contro- 
versy.   Howard  v.  North,  61  D.  769. 

A  personal  judgment  cannot  be  tendered 
against  a  married  woman  on  a  note  executed 
by  herself  and  husband.  She  cannot  bind 
herself  personally,  although  she  may  render 
her  separate  estate  liable  for  her  engage- 
ments.    Sweeney  v.  Smith,  61  D.  188. 

A  judgment  against  husband  and  wife  is 
not  necessarily  erroneous,  because  it  may 
properly  be  rendered  for  a  debt  due  by  the 
wife  at  the  time  of  the  marriage.  Ems  v. 
Clarke,  70  D.  603. 

In  an  action  against  a  married  woman, 
upon  a  promissory  note  indorsed  by  her,  and 
made  a  charge  upon  her  separate  estate,  an 
ordinary  pecuniary  judgment,  as  upon  a  per- 
sonal contract,  is  proper.  Com  Exchange 
Ins.  Co.  v.  Biibcock,  1  K.  601. 

119.  Damages  recoverable.  —  At  com- 
mon law,  where  an  action  was  for  a  tortious 
injury  to  a  married  woman,  the  husband 
suing  alone  might  recover  for  the  expenses 
of  a  cure,  for  loss  of  service  and  of  the  soci- 

*  See  sn  important  monographic  note  on  J«d> 
menu  against  the  wife,  65  D.  6W-61L 
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the  Christian  calendar  is  the  one  that  is  un- 
derstood to  be  need.  Engleman  v.  State,  52 
D.  494.  Contra,  Com*  v.  McLoon,  66  D. 
854. 

The  use  of  Arabio  numerals  and  long-used 
and  well-understood  abbreviations  to  ex- 
press time  in  a  complaint  for  crime  is  not 
fatal  to  the  complaint    State  v.  Reed,  68  D. 

727. 

The  allegation  that  defendant,  "on  the 
14th  day  of  December,  A.  D.  1850,"  was 
guilty  of  the  acts  complained  of  does  not 
render  the  complaint  invalid  because  of  the 
use  of  figures  and  abbreviations,     lb. 

An  indictment  charging  an  offense  on  a 
certain  day  and  divers  other  days,  etc.,  is 
good,  the  latter  words  being  surplusage. 
Cook  v.  State,  56  D.  410. 

A  complaint  is  insufficient  if  it  charges  the 
commission  of  an  offense  "on  the  third  day 
of  June,  instant,"  without  mention  of  the 
year,  although  it  purports  to  be  sworn  to 
"  on  the  fourth  day  of  June,  A-  D.  1855." 
Com.  v.  Mutton,  66  D.  852. 

2.  Impossible  or  future  date.  —  An  indict- 
ment must  state  the  day  and  year  on  which 
the  offense  was  committed.  If  it  state  an 
impossible  or  a  future  date,  this  is  fatal. 
State  v.  Sexton,  14  D.  584;  State  v.  Bay,  S3 
D.  90.  Contra,  Conner  v.  State,  71  D.  184. 
Thus  an  indictment  charging  an  offense  "  on 
the  sixteenth  day  of  August,  18884,"  is  bad 
on  motion  to  quash.  Murphy  v.  State,  55  R. 
722.  And  judgment  was  arrested  after  ver- 
dict, where,  in  an  indictment,  larceny  was 
charged  as  committed  on  "the  second  day 
of  March,  anno  Domini  one  thousand  eight. 
State  v.  Q.  8.,  4  D.  724. 

An  indictment  is  sufficient,  under  section 
ISO  of  Kentucky  Criminal  Code,  where,  al- 
though it  states  the  offense  to  have  been 

committed  on  the day  of  July,  1865, 

and  was  fonnd  at  the  May  term,  1865,  of  the 
circuit  court,  it  is  afterwards  charged  in  the 
indictment,  in  express  terms,  that  the  of- 
fense was  committed  before  the  finding  of 
the  same.    Jones  v.  Cotn.,  89  D.  605. 

8.  How  far  allegation  and  proof  must 
mgree.  —  Indictment  must  state  the  time 
when  an  offense  was  oommitted,  but  the 
proof  need  not  be  confined  to  that  time;  it 
is  only  necessary  to  show  that  the  offense 
was  oommitted  prior  to  the  finding  of  the 
indictment.  State  v.  OrreU,  17  D.  563; 
and  within  the  statute  of  limitations.  Cook 
v.  State,  56  D.  410. 

The  time  of  the  commission  of  the  offense 
must  be  proved  as  laid  in  the  indictment 
only  when  time  is  of  the  essence  of  the 
offense,  or  a  necessary  ingredient  in  the 
description  of  it;  and  then  it  must  be  proved, 
at  least  so  far  as  may  be  necessary  to  iden- 
tify the  offense  charged.  Miller  v.  State,  69 
D.  351;  State  v.  Barnett,  87  D.  471. 

84.  Use  of  phrase  "  then  and  there." 
—An  indictment  having  once  stated  time 
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with  certainty  may  refer  to  it,  in  respect 
to  other  facto  alleged,  by  the  term  "then 
and  there,"  without  repeating  it  State  v. 
Thurstin,  58  D.  695. 

The  rule  requires  that  when  a  county  in 
clearly  expressed  in  the  body  of  an  indict- 
ment, where  any  positive  fact  is  averred, 
it  should  be  stated  to  have  been  done 
"then  and  there,"  and  this  should  be  re- 
peated to  every  material  fact  which  is  is- 
suable and  triable.  State  v.  Williams,  58  IX 
627. 

The  words  "then  and  there,"  in  the  con- 
cluding part  of  a  charge,  against  one  present 
abbetting  a  murder,  may  be  rejected  as 
surplusage,  or  referred  to  the  act  done 
which  caused  death,  and  not  to  the  time 
and  place  of  the  death.  State  v.  Flew,  4  D. 
583. 

In  an  indictment  charging  defendant  with 
having  a  counterfeit  bill  in  Boston,  "with 
intent  then  and  there  to  pass  the  same,"  the 
words  "  then  and  there,"  at  that  part  of  the 
indictment,  are  needless,  but  the  court  wfll 
construe  them  as  if  they  had  been  inserted 
before  the  words  "  with  intent,"  so  that  they 
will  refer  to  the  intent  to  pass,  and  not  the 
time  and  place  of  the  intended  ptitning 
Consequently,- this  indictment  is  supported 
by  evidence  that  the  defendant  had  toe  bill 
in  his  possession,  with  the  intent  to  pass  it  at 
some  other  place.     Com.  v.  Price,  71  D.  668. 

85.  Charging  the  intent.  —  An  indict- 
ment is  invalid  unless  it  contains  an  aver- 
ment of  malicious  intent,  wherever  such 
intent  is  an  essential  ingredient  in  the  con- 
stitution of  an  offense  created  by  statute, 
although  it  is  not  so  made  by  the  express 
words  of  the  act.    Sarah  v.  State,  61  D.  544. 

The  words  "with  intent  to  kill"  are  con- 
strued to  mean  "  with  intent  to  commit  mur- 
der."   lb. 

26.  Describing  the  weapon  or  means 
employed.  —The  description,  in  an  indict- 
ment, of  the  manner  of  death  or  injury  is 
sufficient,  if  it  agree,  in  substance,  with  that 
proved;  hence  an  indictment  for  an  assault 
with  a  basket-knife  is  sustained  by  evidence 
of  an  assault  with  a  basket-iron,  provided 
they  were  calculated  to  produce  the  same 
sort  of  injury.    State  v.  Dame,  85  D.  495. 

97.  Description  of  property  in- 
volved. * — Bank  bills  described  as  being  of 
a  particular  denomination,  issued  by  a  cer- 
tain bank,  signed  by  the  president,  and 
oountersiffned  by  the  cashier  of  the  bank, 
the  same  being  the  property  of  said  bank,  is 
a  sufficient  description  to  meet  the  require- 
ments of  the  general  rule  which  requires  the 
description  in  an  indictment  to  be  sufficiently 
certain  and  precise  to  enable  the  accused  to 
understand  tne  general  nature  of  the  crime 
of  which  he  is  accused.  Bulloch  v.  State,  54 
D.  869. 


*  Description  of  money  and 
dietment,  see  note,  51 D. 


In  en  is- 


INDICTMENT,  IL 


For  Index  to  Notes  In 

98.  Charging  two  or  more  offenses, 
generally.  * — Defendant  cannot  be  accused 
of  two  distinct  offenses  in  an  indictment, 
bat  the  same  offense,  or  the  same  species  of 
offense,  may  be  charged  in  different  ways,  in 
order  to  meet  the  evidence,    lb. 

Offenses  differing  in  degree,  bnt  of  the 
same  class,  may  be  united  in  the  same  in- 
dictment, and  the  prisoner  be  tried  upon  both 
charges  at  the  same  time.  Hampton  v.  State, 
47  D.  599. 

A  count  for  resisting  legal  process  and 
another  for  assault  cannot  both  be  supported 
for  the  same  transaction.  The  decisive  test 
in  such  case  is,  that  the  same  testimony  will 
support  both  charges,  State  v.  Johnson,  46 
D.283. 

Distinct  and  separate  offenses  are  created 
by  a  statute  which  provides  that  "if  any 
slave,  free  negro,  or  mulatto  shall  prepare, 
exhibit,  or  administer  to  any  person  or  per- 
sons in  this  state  any  medicine  whatsoever, 
with  intent  to  kill  such  person  or  persons, 
he  or  she  so  offending  shall  be  judged  guilty 
of  a  felony,  and  shall  suffer  death."  But 
there  is  no  objection  to  the  insertion  of  sev- 
eral distinct  felonies  of  the  same  degree,  in 
the  same  indictment,  against  the  same  of- 
fender.    8arah  v.  State,  61  D.  544. 

The  joinder  in  one  indictment  of  two  fel- 
onies which  do  not  differ  either  in  their  char- 
acter or  in  the  punishments  attached  to  their 
commission  is  not  good  ground  for  quashing 
the  indictment.    lb. 

The  words  "in  this  state,1*  used  in  the 
Mississippi  statute  of  1822,  section  53,  are 
intended  to  designate  the  jurisdiction  in 
which  the  offenses  are  prohibited,  and  not 
as  descriptive  of  the  persons  against  whom 
they  may  be  perpetrated.    lb. 

A  count  in  an  indictment  averring  that 
the  prisoner  mixed  medicine  with  coffee 
which  had  been  prepared  for  the  use  of  the 
person  intended  to  be  killed  does  not  charge 
two  distinct  felonies.  The  alleged  act  of 
mixing  the  medicine  with  the  coffee  is  not 
charged  as  an  act  of  felony,  bnt  is  merely 
stated  as  a  part  of  the  means  or  manner  in 
which  the  administration  of  the  medicine 
was  effected.    To. 

The  word  "  administer, "  in  section  53  of 
the  act  of  1822,  does  not  mean  that  the  arti- 
cle given  in  order  to  effect  the  felonious  in- 
tent must  be  piven  or  administered  under 
pretense  that  it  is  a  medicine.  The  inten- 
tion of  the  legislature  was  to  punish  any 
preparation,  giving,  or  administration  of  any 
substance  known  as  a  medicine,  with  intent 
to  kill.     lb. 

Defendant  and  another,  with  a  common 
design,  fired  two  nearly  simultaneous  shots, 
killing  G.  and  W.  Held,  that  the  two  of- 
fenses could  be  joined  in  the  same  indict- 

•  See  a  valuable  monographic  note  on  the  join- 
ter of  two  or  more  offenses  in  the  same  indict- 
ment, 58  D.  2B&-2M. 
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ment,  and  in  the  absence  of  a  motion  t# 
compel  the  prosecution  to  elect  upon  which 
it  would  proceed,  the  judgment,  after  ver- 
dict, wonld  not  be  arrested.  Teat  v.  State, 
24  R.  708. 

29.  Charging  distinct  offenses  in 
one  count.  -—  An  indictment  oharging  two* 
or  more  crimes  in  one  count  is  bad  for  du- 
plicity.   Ben  v.  State,  58  D.  234. 

80.  Joinder  of  offenses  In  separate 
counts,*  —  Several  persons  may  be  charged 
in  the  same  indictment  for  the  same  act, 
when  it  admits  of  the  agency  of  several.  So, 
also,  several  persons  may  be  charged  in  the 
same  indictment,  nvdifferent  counts,  for  dif- 
ferent offenses,  though  the  court  may  quash 
such  indictment  Com,  v.  Qilleipk,  10  D. 
475. 

Joining  counts  under  a  statute  and  at 
common  law,  in  an  indictment  for  a  misde- 
meanor, does  not  vitiate  the  indictment* 
State  v.  Thomson,  47  D.  588. 

On  a  general  verdict  under  such  an  indict- 
ment, where  the  punishments  at  common 
law  and  under  the  statute  for  the  offense 
diner,  the  latter,  being  in  mitigation  of  the 
former,  must  be  awarded,    lb. 

Two  offenses  committed  by  the  same  per- 
son may  be  included  in  the  same  indictment, 
in  different  counts,  where  they  are  of  the 
same  general  nature,  and  belong  to  the  same 
family  of  crimes,  and  where  the  mode  of 
trial  and  nature  of  the  punishment  are  also 
the  same,  although  they  may  be  punished 
with  different  degrees  of  severity.  Johnson 
T.  State,  65  D.  383. 

Larceny  from  the  person  and  obtaining 
money  under  false  pretenses  belong  to  "the 
same  family  of  crimes,"  and  may  be  joined, 
lb. 

A  statute  which  punishes  any  person  who 
shall  let  a  house,  knowing  that  the  lessee  in- 
tends to  use  it  for  the  purposes  of  prostitu- 
tion or  lewdness,  or  who  knowingly  permits 
such  lessee  to  use  the  same  for  such  pur- 
pose, describes  but  one  offense.  Under  an 
indictment  charging  each  of  these  acts  in 
different  counts,  the  jury  should  find  a  ver- 
dict of  guilty  upon  the  count  to  which  the 
evidence  applies,  and  not  guilty  upon  the 
other.    State  v.  Abrahams,  71  D.  390. 

The  test  whether  the  statute  or  the  in- 
dictment provides  or  charges  more  than. one 
offense  is  sometimes  the  identity  of  the  evi- 
dence required  to  prove  the  offense.  The 
better  one  is  the  power  to  plead  a  former 
acquittal  or  conviction.    lb. 

The  joinder  in  one  indictment  of  two  dis- 
tinct burglaries,  with  a  third  count  for  the 
misdemeanor  of  petit  larceny,  committed  in 
the  same  transaction,  obarged  in  the  second 
count,  with  a  general  verdict  of  guilty,  is 
not  sufficient  ground  for  arresting  the  judg- 
ment.    State  v.  Nelson,  94  D.  130. 

•  As  to  the  joinder  in  an  indictment  of  a  charse 
of  rape  and  one  of  incett,  see  note,  4i  R.  248,  ssa 
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81.  How  far  one  count  will  aid  an- 
other. — An  indictment  containing  one  good 
count  should  not  be  quashed,  and  judgment 
upon  conviction  will  be  given  upon  that. 
Duhee  v.  State,  71  D.  370;  at  least,  when  the 
•ame  punishment  is  prescribed  for  the 
offense  stated  in  each  count  The  verdict 
will  be  presumed  to  relate  to  the  good  count* 
State  v.  Rube,  91  D.  390. 

In  Connecticut,  cue  good  count  Is  suffi- 
cient, upon  a  general  verdict,  either  in  a 
criminal  or  a  civil  case.  State  v.  Stebbins,  79 
P.  223. 

89.  Election  between  counts.*— The 
joining  of  several  distinct  offenses  of  the 
same  nature,  in  the  same  indictment, 
whether  in  misdemeanor  or  felony,  cannot 
be  objected  to  on  demurrer  or  in  arrest  of 
judgment;  but  the  court  may  compel  the 
prosecutor  to  elect,  in  felony,  on  what 
charge  he  would  proceed.  Com.  v.  Gillespie, 
10  D.  475. 

The  prosecutor  cannot  be  compelled  to 
elect  when  the  several  counts  do  not  charge 
distinct  offenses,  but  are  introduced  solely 
for  the  purpose  of  meeting  the  evidence  as 
it  may  transpire,  the  charges  being  substan- 
tially for  the  same  offense*  State  v.  Bell,  92 
D.  658. 

The  prosecutor  is  not  compelled  to  elect, 
unless  it  appears  that  more  than  one  offense 
is  charged  in  the  indictment.  Engleman  v. 
State,  52  D.  494. 

The  indictment  may  contain  several 
counts  charging  the  same  transaction  in  dif- 
ferent modes,  although  the  offense  charged 
may  amount  to  a  felony;  and  the  prosecutor 
may  give  evidence  relating  to  that  transac- 
tion, and  apply  it  to  whichever  count  of  the 
indiotment  it  will  sustain,  lb.  In  such  a 
ease,  it  rests  with  the  court  whether  a  pros- 
ecutor shall  be  compelled  to  elect  on  which 
count  he  shall  proceed.  State  v.  Jackson,  59 
D.  281. 

The  prosecution  may  be  required  to  eleot 
upon  which  count  of  an  indiotment  charging 
more  than  one  offense  it  will  go  to  trial.  If 
the  defendant  has  pleaded  not  guilty,  he 
should  be  allowed  to  withdraw  his  plea,  in 
order  to  demand  such  election.  But  there  is 
no  incongruity  in  permitting  him  to  require 
such  election  while  his  plea  of  not  guilty  is 
pending.    State  v.  Abrahams,  71  D.  399. 

A  motion  to  compel  an  election  between 
counts  may  be  made  at  any  time  daring  the 
trial.     SUUe  v.  Bell,  92  D.  658. 

The  election  should  be  compelled  where  the 
indictment  charges  distinct  felonies,  though 
no  motion  to  this  effect  is  made  by  the  pris- 
oner's counsel.    State  v.  Nelson,  94  D.  130. 

It  is  a  matter  in  discretion  of  the  court 
whether  it  will  compel  the  prosecution  to 
elect  upon  which  one  of  two  separate  counts 
of  an  indictment  charging  two  distinct  fel- 

•  Election  between  counts,  when  compelled, 
"  note,  92 D.  660-666. 
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onies  it  will  proceed  to  try  the  prisoner. 
Sarah  v.  State,  61  D.  544;  State  v.  Bernard,  00 
D.  96;  State  v.  Nelson,  94  D.  13a  And  error 
in  deciding  such  motion  cannot  be  reviewed 
or  corrected  by  the  appellate  court.  State 
v.  Bell,  92  D.  858. 

Where  several  counts  are  laid,  one  for 
larceny  of  certain  goods,  others  for  receiv- 
ing the  same  knowing  them  to  have  been 
stolen,  and  others  for  aiding  a  person  to 
conceal  the  same,  the  prosecution  need  not 
elect.    Dowdy  v.  Com.,  60  D.  814. 

83.  Conclusion.— Where  a  statute  cre- 
ates or  expressly  prohibits  an  offense  and 
inflicts  a  punishment,  the  statutory  punish- 
ment cannot  be  inflicted  unless  the  indiot- 
ment concludes  contra  formam  statuti;  but  it 
is  otherwise  where  the  statute  only  inflicts 
a  punishment  for  that  which  was  an  offense 
before.  Com.  v.  Searle,  4  D.  446;  People  v. 
Enoch,  27  D.  197;  Chapman  v.  Com.,  34  D. 
565;   Warner  v.  Com.,  44  D.  114 

An  indictment  concluding,  "contrary  to 
the  act  of  assembly  in  such  case  made,"  etc, 
where  the  offense  is  prohibited  by  the  com- 
mon law  only,  is  nevertheless  good.  Beo- 
publico,  v.  Newell,  2  D.  381.  In  such  a 
the  conclusion  may  be  stricken  out  as 
plusage.    State  v.  Buchman,  29  D.  646. 

An  indictment  which  concludes,  "  against 
the  form  of  the  statute,"  will  support  a  con- 
viction, although  the  offense  charged  is  the 
creation  of  several  statutes.  State  v.  WUbor9 
36  D.  245;  State  v.  Dayton^  53  D.  27a 

An  accusation  in  an  indictment  against 
principal  and  accessary,  which  commences 
and  concludes  in  the  manner  provided  by 
statute,  amounts  to  but  one  count,  and  the 
objection  that  each  is  separate,  and  should 
have  the  statutory  conclusion,  is  not  well 
taken.    Bulloch  v.  State,  54  D.  369. 

An  indictment  which  concludes,  "against 
the  peace  and  dignity  of  our  said  state,* 
instead  of  "the  peace  and  dignity  of  the 
state,"  as  required  by  the  constitution,  is 
not  such  a  substantial  variance  as  to  vitiate 
the  same.  State  v.  Kean,  34  D.  162.  Bat 
compare  Haun  v.  State,  44  R.  706;  Lemon* 
v.  State,  6  R.  293. 

An  indictment  concluding,  "against  the 
peace  and  dignity  of  the  statute,"  is  invalid, 
the  constitution  requiring  the  conclusion, 
"  against  the  peace  and  dignity  of  the  state, 
although  no  exception  was  taken  below. 
Cox  v.  State,  34  R.  746. 

84.  Signature.  —  The  signature  of  the 
prosecuting  attorney  is  not  essential  to  the 
validity  of  an  indictment.  Dukes  v.  State* 
71  D.  370. 

An  indictment  is  sufficiently  "  signed  "  by 
the  prosecuting  attorney,  when  his  name, 
with  his  official  title,  is  printed  at  the  bottom 
with  his  sanction.  Hamilton  v.  State,  68  B» 
491^ 

*  Sufficiency  of  printed  signature, 
R.  493-496. 
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The  objection  that  an  indictment  was  not 
signed  by  the  foreman  of  the  grand  jury,  if 
not  taken  by  motion  to  set  it  aside,  or  by 
demurer,  is  waived,  and  when  waived,  a  new 
trial  cannot  be  granted  on  snch  ground. 
State  v.  8hippey,  88  D.  70. 

85.  Indorsements,  generally.  —  An 
indictment  not  indorsed  "a  true  bultw  with 
the  name  of  the  foreman  of  the  grand  jury 
signed  to  such  indorsement,  as  prescribed  by 
statute,  is  a  nullity.  Nomaqus  ▼.  People, 
12  D.  157. 

The  statute  requiring  an  indictment  to  be 
indorsed  a  "true  bill  is  directory  merely, 
and  the  omission  of  such  indorsement  cannot 
be  made  a  ground  of  objection  after  trial  and 
conviction,  but  the  indictment  may  be 
crushed  on  that  ground.  State  v.  Burgees, 
59  D.  433. 

86.  Indorsement  of  list  of  witnesses. 
—The  indictmeut  should  have  the  names  of 
the  witnesses  noted  upon  it,  but  where  the 
testimony  has  gone  to  the  jury  without  ob- 
jection, the  absence  of  the  witness's  name 
from  the  indictment  is  not  sufficient  cause 
for  a  new  trial.     Bay  v.  State,  48  D.  379. 

The  prosecution  may  adduce  a  witness  at 
the  trial  whose  name  is  not  indorsed  upon  the 
indictment,  if  he  was  not  examined  before 
the  grand  jury  at  the  time  the  indictment 
was  found.     State  v.  Abrahams,  71  D.  399. 

87.  Becording  or  filing.  —  An  indict- 
ment is  considered  filed  when  it  is  delivered 
to  the  clerk  of  the  court  to  be  kept  with  the 

Sipers  in  the  cause.    Engleman  v.  State,  02 
.494. 

An  entry  in  the  court  minutes  of  "  true 
bill "  is  a  sufficient  record  of  the  finding  of 
the  grand  jury.    Hopkins  v.  Com.,  88  D.  518. 

38.  Amendment.  —  An  indictment  may 
be  amended  by  the  grand  jury,  with  leave  of 
the  court,  at  any  time  before  their  finding  is 
recorded  and  they  have  left  the  court;  and 
the  caption  of  an  indictment  may  be  amended 
by  the  minutes  of  the  court,  or  by  what  ap- 
pears on  the  bill  itself,  even  after  conviction, 
and  after  motion  in  arrest  for  the  defect. 
State  v.Creight,  2  D.  856. 

An  amendment  of  an  indictment  cannot  be 
made  without  the  concurrence  of  the  grand 
jury  by  which  it  was  found.  8tate  v.  Sexton, 
14  D.  584.  So  held  of  an  amendment  strik- 
ing out  the  name  contained  in  it  and  insert- 
ing another.  A  liter  as  to  mere  informalities. 
McQuire  v.  8tate,  72  D.  124. 

39.  Variance.  —  1.  When  fatal  —  The 
acts  constituting  the  offense  must  be  proved 
aa  alleged  in  the  indictment,  although  they 
are  therein  described  with  more  minuteness 
than  is  necessary.  Com.  v.  Magowan,  71  D. 
480. 

Where  an  indictment  for  passing  counter- 
feit bank  bills  alleges  that  the  bank  is  a  cor- 
poration duly  authorized  by  the  state  to  issue 
cilia,  it  is  incumbent  on  the  state  to  prove 
■ach  allegation.   State  v.  Newland,  71  D.  444. 
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Where  a  person  or  thing  necessary  to  be 
mentioned  in  an  indictment  is  described  with 
unnecessary  particularity,  all  the  circum- 
stances of  the  description  must  be  proved* 
lb. 

An  indictment  for  stealing  "Stephen" 
Daniel's  hog  will  not  sustain  a  conviction  for 
stealing  "  Philip  "  Daniel's  hog.  Henley  v. 
Com.,  89  D.  604. 

An  indictment  for  larceny  of  a  certain 
number  of -"bottles  of"  liquor  is  not  sus- 
tained by  proof  that  the  defendant  feloni- 
ously drew  liquor  from  casks  into  his  own 
bottles  which  he  had  taken  with  him  for  the 
purpose.     Com.  v.  Covin,  23  K  266. 

An  indictment  charged  that  defendant 
shot  M.,  with  intent  to  kill.  The  evidence 
showed  that  he  shot  at  O.,  with  intent  to 
kill  him,  missed  him,  and  shot  M.  Held, 
that  the  indictment  was  not  good.  Barcus 
v.  State,  19  R.  1. 

2.  When  immaterial.  —  The  omission  of 
one  letter  of  a  word  in  an  indictment  does 
not  amount  to  a  variance  between  the  in- 
dictment and  the  written  instrument  which 
purports  to  be  therein  set  forth  m  hoc  verba, 
where  the  sound,  the  sense,  and  the  gram- 
matical construction  of  the  sentence  still  re- 
main the  same.     May.  v.  State,  45  D.  548. 

The  omission  of  the  word  "  the  "  in  setting 
out  the  name  of  a  bank  does  not  amount  to  a 
material  variance,     lb. 

The  special  presentment  on  which  an  in- 
dictment was  founded  need  not  be  presented 
to  the  jury,  even  when  the  presentment  was 
made  after  the  jury  was  impaneled  and  when 
there  is  a  variance  between  the  presentment 
and  the  indictment  as  to  the  time  charged; 
such  variance  is  not  a  matter  for  the  jury  to 
acquit  on.    Conner  v.  State,  71  D.  184. 

An  arraignment  on  either  the  indictment  or 
the  presentment  is  sufficient,  where  there 
is  no  substantial  variance  betweeen  them. 
lb. 

40.  Duplicity.  —  An  indictment  char- 
ging the  administering  of  poison  and  causing 
it  to  be  administered  to  three  persons,  in 
the  same  count,  is  not  bad  for  duplicity. 
Ben  v.  State,  58  D.  234. 

41.  Surplusage. — A  defective  averment, 
which  may  be  wholly  omitted  without  detri- 
ment to  the  indictment,  may  be  considered  as 
surplusage  and  disregarded.  State  v.  Free* 
man,  74  D.  317;  State  v.  Smith,  54  D.  578. 

HL  Flba;  Motion  to  Quash. 

42.  Objections,  generally.  —  An  in- 
dictment is  a  record  of  the  court,  and  cannot 
be  impeached  by  plea  against  the  record  nor 
by  evidence  at  the  trial.  It  can  only  be 
attacked  by  a  motion  to  set  aside  or  amend 
it     People  v.  Hulbut,  47  D.  244. 

Objections  to  an  indictment  or  present- 
ment after  verdict  come  too  late,  and  will 
not  be  considered,  Conner  v.  State,  71  D. 
184. 
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48.  Necessity  of  arraignment,  and 
plea. —  A  judgment  of  conviction  of  a  felony 
will  be  reversed,  unless  the  record  shows  a 
plea  or  issue,  notwithstanding  the  defend- 
ant was  personally  present  at  the  trial.  Hill 
v.  State,  24  D.  441. 

Inquiry  by  the  court  if  prisoner  will  waive 
arraignment*  copy  of  indictment,  and  list  of 
witnesses,  to  which  the  prisoner's  counsel 
assents,  is  not  error.  Mitchell  v.  State,  68  D. 
493.  But  omission  to  plead,  even  after  such 
waiver,  is  fatal  to  a  judgment  of  conviction. 
Uoshins  v.  People,  25  R.  433. 

44.  Pleading  not  guilty. —  Under  a 
plea  of  not  guilty,  all  matters  of  justification 
or  excuse  may  be  given  in  evidence.  Com. 
v.  McKie,  61  D.  410. 

45.  Demurrer. —  An  objection  to  an  in- 
dictment must  be  taken  by  demurrer,  as 
well  when  the  case  is  submitted  to  the  court 
as  when  tried  by  a  jury;  and  under  the 
Maryland  act  of  1852,  the  judgment  will 
not  be  reversed  for  any  matter  which  might 
have  been  a  subject  of  demurrer  to  the  in- 
dictment.    KeUenbeck  v.  State,  69  D.  166. 

An  indictment  good  in  law  furnishes  no 

S^ound  for  demurrer  or  motion  in  arrest. 
eUer  v.  State,  71  D.  696. 

A  general  demurrer  to  the  entire  indict- 
ment containing  several  counts,  one  of  which 
is  good,  is  properly  overruled.  Ingram  v. 
State,  84  D.  782. 

Demurrer  and  plea  of  guilty  admit  the 
truth  of  the  allegations  in  the  indictment 
that  defendant  had  in  his  possession,  with 
intent  to  sell,  "a  certain  false  and  fictitious 
lottery  tioket,"  or  "  a  ticket  in  a  certain  fic- 
titious and  pretended  lottery,"  well  knowing, 
etc.    Com.  v.  Thacher,  93  D.  125. 

40.  Plea  in  abatement — An  objection 
to  the  qualifications  of  a  grand  juror  may  be 
raised  by  plea  in  abatement  State  v.  Davie, 
34  R.  704;  as  that  one  of  the  grand  jurors 
was  an  alien.  Reich  v.  State,  21  K.  265.  But 
not  that  a  member  of  the  grand  jury  was  a 
nephew  of  the  person  who  was  murdered. 
State  v.  Easter,  27  R.  478. 

An  objection  to  a  grand  juror  on  account 
of  his  expression  of  an  opinion  cannot  be 

6 leaded  in  abatement.  State  v.  Hamlin,  36 
L.54. 

The  want  of  the  concurrence  of  grand 
jurors  in  the  finding  of  an  indictment  may  be 
shown,  on  motion  in  writing,  in  the  nature 
of  a  plea  in  abatement,  when  the  defendant 
is  arraigned.     Lows  Case,  16  D.  271. 

A  plea  of  former  indictment  pending  for 
the  same  offense  is  bad;  the  first  indictment 
is  superseded  by  the  second,  and  liable  to  be 
quashed.     People  v.  Fisher,  28  D.  501. 

Misnomer  of  either  the  christian  or  sur- 
name is  good  cause  for  a  plea  in  abatement. 
Lynes  v.  State,  30  D.  557.  But  the  misspell- 
ing a  proper  name,  where  the  pronunciation 
is  but  slightly  affected,  is  not  sufficient 
ground.     And  the  improper  insertion  of  a 


middle  name  or  letter  is  immaterial,  and 
may  be  disregarded.  Edmundson  v.  Stale. 
52  b.  169. 

When  a  misnomer  is  pleaded  in  abatement 
to  an  indictment  for  a  misdemeanor,  and  the 
fact,  upon  issue  joined,  is  found  against  the 
defendant,  he  is  not,  as  of  right,  entitled  to 
plead  over.     Com,  v.  Carr,  19  R.  345. 

47.  Special  pleas.  ^Irregularities  be- 
fore arraignment  should  be  specially  pleaded 
to  be  available.     Teal  v.  State,  68  D.  482. 

Judgment  of  respondeat  ouster  is  the  proper 
one  to  be  rendered  against  a  defendant,  in 
cases  of  misdemeanor  as  well  as  felony, 
where  his  special  plea  in  bar  has  been  de- 
termined against  him  on  matter  of  law. 
Barge  v.  Com.,  23  D.  81. 

48.  Demurrer  to  plea. — A  demurrer 
to  a  plea  of  autrefois  convict  admits  the  facts 
alleged  therein,  but  denies  their  legal  suffi- 
ciency to  procure  defendant's  acquittal. 
Roberts  v.  State,  58  O.  528. 

A  demurrer  in  an  indictment  for  robbery, 
to  the  plea  of  former  conviction  of  burglary, 
does  not  admit  that  the  charge  in  each  in- 
dictment was  the  same,  when  the  plea  alleges 
that  the  felony  in  which  conviction  was  had 
was  the  same  felony  of  whioh  the  defendant 
stood  accused,  but  admits  only  that  the  two 
indictments  related  to  the  same  transaction. 
lb. 

Such  demurrer,  by  admitting  that  the  two 
indictments  related  to  the  same  transaction, 
becomes,  in  the  appellate  court,  an  effectual 
admission  that  the  evidence  of  violent  steal- 
ing relied  upon  on  tbe  trial  for  burglary  to 
prove  felonious  intent  was  the  same  with 
that  offered  upon  the  trial  for  robbery, 
though  the  record  does  not  show  this.     76. 

Iu  an  indictment  for  misdemeanor,  if  a 
demurrer  to  the  plea  in  abatement  is  sus- 
tained, or  to  the  replication  is  overruled,  the 
judgment  is  respondeat  ovster.  A  titer  as  to 
judgment  upon  issue  to  the  plea  in  abate- 
ment, or  to  the  replication,  and  verdict 
against  defendant.  McQuirt  v.  State,  72  D. 
124. 

49.  Groands  for  motion  to  quash.  — 
An  indictment  can  be  quashed  only  for 
defects  apparent  upon  its  face,  and  not  for 
extraneous  facts,  although  constituting  a 
good  defense.     Com.  v.  Church,  44  D.  112. 

The  court  will  quash  an  indictment  when 
it  is  plain  no  judgment  can  be  rendered  in 
case  of  conviction,  as  where  no  day  is  stated 
as  that  on  which  the  offense  was  committed. 
State  v.  Roach,  2  D.  626;  Com.  r.  Eastman, 
48  D.  596. 

50.  Hearing  and  determining  the 
motion.  —  A  motion  to  quash  an  indictment 
is  addressed  to  the  sound  discretion  of  ths 
court,  and  its  refusal  is  no  ground  of  ex- 
ception.    Com.  v.  Eastman,  48  D.  596. 

On  an  application  to  quash  an  indictment 
for  perjury,  it  is  discretionary  whether  the 
court  will  quash  the  indictment,  or  put  the 
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When  may  sue  another  indorser,  see  Bills 
AND  Notes,  262. 

INDTJOSHEKT. 
When  will  exclude  confession,  see  Evidence, 
171-174. 

INDULGENCE. 
To  principal,  effect  of,  see  Screttship,  94. 

INFAMOUS   PEBSON& 

Competency  of,  as  witnesses,  see  Wrm una, 
13. 


party  to  his  plea  or  demurrer,  or  leave  him 
to  a  motion  in  arrest  of  judgment.  State  v. 
Dayton,  53  D.  270. 

A  remark  by  the  judge  that  he  will  give 
the  state  the  benefit  of  doubts  in  passing  on 
a  motion  to  quash  an  indictment,  where  he 
says  he  has  doubts,  on  the  ground  that  the 
state  has  no  appeal,  is  not  error,  nor  is  it  a 
censurable  irregularity.     Cook  v.  State,  66 

D.  410.  

JJIlUVlDTJAIi. 

Assets,  distribution  of,  on  dissolution  of  firm, 
see  Partnership,  97,  98. 

Creditors,  rights  of,  on  dissolution  of  firm, 
see  Partnership,  98-100. 

liability  of  officers  of  insurance  companies, 
see  Insurance,  211. 

Liability  of  one  partner,  note  for,  when  binds 
firm,  see  Partnership,  44. 

liability  of  stockholders,  generally,  see  Cor- 
porations, 78-86;  Manufacturing  Com- 
panies, 1. 

liability  of  stockholders  in  banks,  see  Banks 
and  Banking,  7,  59. 

liability  of  stockholders  in  national  bank, 
see  Banks  and  Banking,  64. 

liability  of  stockholders  in  foreign  corpora- 
tion, see  Corporations,  189. 

INDORSEMENT. 

After  maturity,  see  Bills  and  Notes,  129. 

By  one  partner,  when  binds  firm,  see  Part- 
nership, 43. 

Effect  of  law  of  place  on 'contract  of,  see 
Bills  ajtd  Notes,  244. 

Evidence  to  prove  or  disprove,  see  Bills 
and  Notes,  281,  282. 

Filling  up  and  striking  out,  at  the  trial,  see 
Bills  and  Notes,  279,  280. 

Of  bill  of  lading,  see  Bills  op  Lading,  12, 
13. 

Of  bill  of  lading,  delivery  by,  see  Sales,  44. 

On  bills  and  notes,  as  evidence,  see  Evi- 
dence, 213. 

On  executions,  effect  of,  see  Execution,  9, 
10. 

On  indictments,  see  Indictment,  35,  36. 

When  a  charge  on  wife's  separate  estate,  see 
Husband  and  Wipe,  49. 

INDORSER. 

Alteration  of  bill  or  note,  when  discharges, 

see  Bills  and  Notes,  78. 
Competency  of,  as  a  witness,  see  Witnesses, 

53. 
Necessary  steps  to  fix  liability  of,  see  Bills 

and  Notes,  156-160. 
Of  certificates  of  deposit,  see  Banks  and 

Banking,  26. 
Of  check,  liability  of,  see  Checks,  7. 
Of  check,  necessity  of  demand  to  hold,  see 

Checks,  I'J.    • 
Of  negotiable  paper,   rights  and    liabilities 

of,  see  Bills  and  Notes,  V. 
When  discharged  by  delay  in  presentment, 

see  Bills  and  Notes,  164,  165. 


What  is  an  "  infamous  "  crime, 


Informa- 


tion, 2, 


INFANTS. 


[Includes  the  rights,  privileges,  and  disabili- 
ties incident  to  infancy;  the  care  and  protection 
accorded  to  Infants,  by  the  courts;  tneir  prop- 
erty rights;  their  liabilities  on  contracts,  for  torts, 
and  for  crimes;  aud  matters  of  procedure  In  ac- 
tions by  or  against  infants.] 

Antenuptial  settlements  by,  see  Marriage 
and  Divorce,  26. 

Disability  of  infancy,  see  also  Limitations 
op  Actions,  75. 

Enlistment  of,  into  the  militia,  see  Milttta, 
3. 

Execution  of  indenture  of  apprenticeship 
by,  see  Apprentices,  2. 

Offense  of  selling  liquor  to,  see  Intoxicat- 
ing Liquors,  14. 

See  also  Minors;  Parent  and  Child;  Guar* 
dian  and  Ward. 

L  General  Principles. 
UL  Property  Rights. 
IIL  Liabilities  op  Infants. 

1.  Upon  Contracts. 

2.  For  Wrongs  and  Crimes. 
IV.  Actions  by  or  against  Infants. 

I.  General  Principles. 

1.  The  status  of  infants.* — The  laws 
of  the  domicile  of  origin  govern  the  state 
and  condition  of  a  minor  into  whatever 
country  he  removes.  Barrera  v.  Alpuente, 
17  D.  179. 

Marriage  does  not  emancipate  a  person 
under  age  from  the  condition  of  infancy. 
Harrod  v.  Myers,  76  D.  409. 

2.  Judicial  supervision  over  them.  — 
Courts  of  equity  have  paramount  and  ple- 
nary jurisdiction  over  the  persons  and  estates 
of  infants,  and  will,  in  the  exercise  of  that 
jurisdiction,  cause  to  be  done  whatever  may 
be  necessary  to  preserve  their  estates  and 
protect  their  interests.  Orattan  v.  Grattan, 
65  D.  726. 

8.  Their  custody. + —  The  court  of  chan- 
cery has  power  to  control  the  custody  of  in- 
fants,  as  well  as  their  estates,  within  its 

*  Law  of  place  relating  to  age  of  majority,  see 
note,  1/  D.  1&M83. 

t  See  also  Guardian  amd  Ward,  10;  Habeas 
Corpus,  8, 13. 
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jurisdiction,  and  will  remove  them  from  pa- 
rental control,  and  place  them  in  the  care  of 
other  ffnardians,  where,  by  reason  of  the 
parent?  neglect  or  abuse,  it  becomes  neces- 
sary for  the  protection  of  such  infants. 
Cowls  v.  Cowls,  44  D.  708. 

In  determining  the  fitness  of  a  person  to 
take  custody  of  children  removed  from  the 
father's  control,  the  court  may  refer  the 
matter  to  a  master,  or  make  the  inquiry  in 
open  court,  or  decide  upon  its  own  knowl- 
edge, having  reference  always  to  the  inter- 
ests of  the  children.    lb. 

The  court  may  change  the  custody  of  in- 
fants at  any  time  after  appointing  a  guardian, 
if  necessary,     lb. 

4.  Their  disabilities,  generally.—  In- 
fancy presents  a  distinct  question  from  that 
of  coverture.  Each  disability  is  to  be  con- 
sidered by  itself,  neither  deriving  any  ad- 
ditional force  from  being  ooupled  with  the 
other.  This  rule  applies  with  peculiar  force 
to  the  statu*  of  infant  married  women.  Bar- 
rod  v.  Myers,  76  D.  409. 

An  entry  by  an  infant  having  no  father, 
but  living  with  his  mother,  will  be  presumed 
to  be  in  his  own  right  until  the  contrary 
appears.    Riley  v.  Jameson,  14  D.  325. 

An  infant  of  tender  years  cannot  take 
possession  of  goods  nor  be  an  executor,  nor 
be  sued  as  one.  Bailey  v.  Miller,  44  D. 
47. 

An  infant  cannot  execute  a  power  of  ap- 
pointment coupled  with  an  interest.  Thomp- 
son v.  Lyon,  61  D.  599. 

The  infant's  disability  cannot  be  dispensed 
with  by  the  instrument  creating  the  power 
of  appointment.     To. 

An  infant  cannot  hold  the  office  and  exer- 
cise the  duties  of  a  justice  of  the  peace. 
folding's  Petition,  24  R.  66. 

5.  Their  privileges.  —The  privilege  of 
infancy  is  personal,  and  cannot  be  urged  by 
one  who  is  not  privy  in  estate  with  the  in* 
fans.    Better  v.  Bullitt,  13  D.  161. 

II.  Property  Rights. 

6.  In  general  —  Where  the  right  to  the 
real  estate  of  an  infant  was  sought  to  be 
questioned  or  charged,  the  rule  of  the  com- 
mon law  was,  that  the  parol  should  demur, 
and  that  the  proceedings  should  be  stayed 
until  he  attained  his  majority.  Campbelfs 
Case,  20  D.  360. 

Neglect  of  an  infant  to  assert  title  to  his 

Sroperty  when  it  is  being  sold  by  another 
oes  not  prejudice  his  right.  Norris  v.  Wait, 
44  D.  283.  Thus  where  an  infant's  father 
exchanged  property  of  the  infant,  with  his 
consent,  for  other  property,  whioh  was  seized 
under  execution  as  belonging  to  the  father, 
the  infant's  remedy  is  not  in  replevin 
against  the  creditor.  The  act  of  the  father 
was  void,  and  the  infant  can  pursue  his 
original  property.  Fonda  v.  Yarn  Hosne,  30 
D.77. 


7.  Power  of  the  court  over  infants 
property.*  — The  legislature,  as  parens 
patriae,  may  prescrible  such  rules  as  it  deems 
proper  for  the  superintendence,  manage- 
ment, and  disposition  of  the  property  of 
infants,  lunatics,  and  other  incompetent 
persons.  This  power  cannot  be  so  extended 
as  to  authorize  a  transfer,  except  where  it 
can  legally  be  presumed  that  the  owner 
would  nave  assented  to  the  transfer  if  in  a 
situation  to  act  for  himself.  Cochran  v.  Van 
Surlay,  32  t>.  570. 

Mere  lapse  of  time  will  not  prevent  a 
court  of  equity  from  divesting  a  legal  title, 
conveyed  by  a  trustee  under  direction  of  an 
infant  beneficiary  exercising  a  power  of  ap- 
pointment, at  any  period  short  of  that  con- 
stituting a  bar  by  the  statute  of  limitations. 
Thompson  v.  Lyon,  61  D.  699. 

8.  Power  to  order  sale  of  infant's 
lands,  t — Courts  of  equity  have  general 
jurisdiction  to  dispose  of  infants'  lands  for 
their  benefit  Williams  v.  Harrington,  53  D. 
421;  Goodman  v.  Winter,  38  R.  13. 

A  legislative  act  empowering  a  court  of 
equity  to  decree  a  sale  of  property  in  a  par- 
ticular case,  provided  they  are  satisfied  by 
proof  that  it  will  be  advantageous  to  the  in- 
fant owners,  confers  jurisdiction  on  the  court. 
Davis  v.  He&ig,  92  D.  646. 

The  constitutional  power  of  the  Maryland 
legislature  to  decree  a  sale  of  a  minor's  real 
estate  in  particular  cases  is  undoubted.    lb. 

The  conversion  of  a  minor's  realty  into 
personalty  does  not  deprive  the  minor  of  his 
property  in  any  way,  and  hence  the  legisla- 
ture may  provide  for  such  conversion  in  par- 
ticular cases.    lb. 

Where  the  court  does  not  acquire  juris- 
diction of  the  persons  of  minor  heirs  in  the 
mode  provided  by  statute,  in  a  proceeding 
to  sell  the  real  estate  of  a  decedent  by  his 
administrator,  such  jurisdiction  is  not  con- 
ferred by  the  appointment  of  a  guardian  ad 
litem,  and  his  answer  for  the  heirs;  and,  as 
to  them,  a  decree  in  such  case  is  a  nullity, 
and  may  be  attacked  in  a  collateral  proceed- 
ing.   Clark  v.  Thompson,  95  D.  457. 

In  Virginia,  jurisdiction  to  sell  the  real 
estate  of  infants,  on  the  ground  of  infancy 
in  rely,  is  derived  from  the  statutes.  Fault 
ner  v.  Daws,  98  D.  698. 

The  Virginia  statutes  relating  to  the  sale 
of  lands  of  infants  are  remedial,  and  are  to 
be  liberally  construed,  so  as  to  advance  the 
remedy  and  promote  the  policy  of  the  legis- 
lature,    lb. 

9.  What  interests  in  land  may  be 
sold.  —  Courts  of  equity  have,  under  the 
Virginia  statutes  relating  to  sale  of  infants* 
lands,  authority  to  sell  the  lauds  in  which 

*  Power  of  equity  over  Infant's  estates,  ses  note, 

98  D.  788-787. 

Proceedings  to  transmit  property  to 
guardians,  see  note,  95  D.  666-*70. 

t  See  also  Gcaedia*  and  Wasd,  19-21. 
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to  the  benefit  of  the  infant ";  and  that,  be- 
fore the  court  shall  have  jurisdiction  to  order 
such  sale,  the  com  miss  toners  shall  report, 
under  oath,  "  whether  the  interest  of  the  in* 
fant  requires  the  sale  to  be  made."    lb. 

Until  application  by  the  statutory  guar- 
dian for  a  sale,  the  court  has  no  right  to 
appoint  commissioners  to  value  the  ward's 
estate,     lb. 

18.  The  decree  of  sale.  — That  de- 
crees and  judgments  bind  only  parties  to  the 
proceedings  and  those  claiming  under  them, 
unlets  otherwise  provided  by  statute,  is  a 
broad  principle  both  of  law  and  equity,  and 
applies  to  decrees  for  the  sale  of  infant's  es- 
tates.    Hunter  v.  Nation,  46  D.  117. 

A  decree  of  sale  of  an  infant's  property 
cannot  be  attacked  collaterally  for  mere  ir- 
regularities in  the  proceedings  where  the 
court  has  jurisdiction,  such  as  the  appoint- 
ment of  commissioners  before  the  petition 
of  the  next  friend  of  the  infant  was  filed, 
the  exercise  of  authority  by  the  commission- 
ers without  the  issuance  of  a  commission, 
etc.    lb. 

Such  decree  cannot  be  questioned  in  an- 
other court,  although  there  may  have  been 
irregularity  or  even  error  in  the  decree. 
William*  v.  Harrington,  63  D.  421. 

A  defect  in  such  decree,  as  to  the  certainty 
of  the  land,  is  cured  by  tho  subsequent  pro- 
ceedings taken  in  the  sale,  and  the  ratifica- 
tion of  the  sale,  whereby  it  appears  that 
there  could  not  have  been  a  mistake  as  to 
the  identity  of  the  land  intended  and  or- 
dered to  be  sold  and  that  actually  sold.    lb. 

13.  Validity  of  the  sale.  —The  sub- 
stitution of  one  bidder  for  another  on  a  sale 
under  a  decree  in  equity  of  an  infant's  land 
by  the  express  leave  of  the  court,  and  after 
payment   of   the    whole   price,   is  proper. 

14.  Disposal  of  the  ^  proceeds.  — 
Money  arising  from  a  sale  of  infant's  real  es- 
tate is  treated  as  realty  in  equity  for  the 
purposes  of  distribution,  where  the  sale  is 
made  by  the  infant's  guardian,  under  an 
order  of  court,  with  the  object  of  reinvesting 
the  proceeds  in  other  real  estate.  Collins  v. 
Champ,  61  D.  179. 

15.  Bights  of  purchasers.  — The  pur- 
chaser under  a  decree  against  an  infant  has 
a  right  to  presume  that  the  court  has  taken 
the  necessary  steps  to  investigate  the  rights 
of  the  parties,  ana  that  it  has,  on  that  inves- 
tigation, decreed  a  sale;  then  he  is  to  see 
that  all  the  parties  to  be  bound  are  before 
the  court,  that  the  decree  may  bind  the  par- 
ties claiming  the  estate.  Joyce  v.  McAvoy, 
89  D.  172^, 

The  purchaser's  title  to  the  infant's  es- 
tate, obtained  for  a  valuable  consideration, 
and  without  notice  of  any  claim  against  the 
estate,  will  not  be  disturbed  in  equity. 
Thompson  v.  Lyon,  61  D.  699.  Such  title  can 
only  be  avoided  for  substantial  legal  defects, 


infants  have  an  interest,  whether  in  posses- 
sion or  remainder,  vested  or  contingent,  if 
the  proper  parties  can  be  brought  before  the 
court.  lb.  8.  P.,  in  South  Carolina,  Bqfil 
v.  Fisher,  66  D.  627. 

10.  Proceedings  to  obtain  the  sale, 
petition,  etc.  —  An  infant,  if  a  resident, 
must  be  made  a  party  to  a  proceeding  to 
sell  his  land,  under  the  Maryland  statutes 
of  1818  and  1816,  by  being  summoned  to 
answer  the  petition  of  his  guardian  or  next 
friend,  must  appear  by  guardian  appointed 
by  the  court  before  a  commission  to  free- 
holders is  issued,  and  such  guardian  may  be 
heard  in  naming  the  commissioners,  in  taking 
evidence  before  them,  and  in  acting  on  their 
return.    Hunter  v.  Hatton,  46  D.  117. 

An  infant  not  made  a  party  to  such  pro- 
ceedings may  ratify  the  same,  and  become  a 
party  thereto  by  uniting  with  her  husband, 
after  a  decree  and  sale,  in  a  petition  to  the 
court  setting  forth  the  sale,  that  the  pur- 
chase-money has  not  been  paid,  and  that  the 
trustee  is  dead,  and  praying  a  resale  unless 
payment  is  made  !>y  a  certain  day;  and  after 
such  ratification  and  the  receipt  of  the  pur- 
chase-money by  the  husband,  and  a  con- 
veyance to  the  purchaser,  the  husband  is 
estopped  to  deny  the  validity  of  the  sale. 
lb. 

The  filing  of  the  petition  for  the  sale  con- 
fers jurisdiction  upon  the  county  court  over 
the  subject-matter,  if  it  shows  a  case  appro- 
priate for  the  jurisdiction,  and  such  jurisdic- 
tion is  not  ousted  as  to  parties  and  privies, 
by  subsequent  irregularites.     lb. 

Proceedings  by  an  administrator  to  sell 
real  estate  bind  infants  though  they  are  not 
nominally  made  parties  to  the  proceedings. 
Gibson  v.  Roll,  81  D.  219. 

11.  Appointment  of  commissioners, 
their  report,  etc.  — The  Maryland  statute 
of  1816  respecting  sales  of  infants'  estates 
is  not  repealed  by  the  act  of  1818,  except  so 
far  as  the  latter  act  provides  for  a  commis- 
sion to  freeholders  to  ascertain  in  each  case 
whether  the  sale  will  be  for  the  infant's  ad- 
vantage.    Hunter  v.  Hatton,  46  D.  117. 

In  a  proceeding  under  the  Kentucky  stat- 
ute, the  commissioner's  report  must  show 
that  the  property  therein  valued  is  all  the 
real  and  personal  estate  belonging  to  the  in- 
fant whose  land  is  sought  to  be  sold.  With- 
out such  report,  the  ssle  is  void.  Mattingly 
v.  Read,  79  D.  666. 

The  sale  of  an  infant's  land  by  a  guardian 
is  veid  for  non-conformance  to  requirements 
of  law,  where,  the  order  appointing  commis- 
sioners directs  them  to  report  whether  or 
not  such  sale  would  redound  to  the  infant's 
interest,  and  they  reporting,  say  that,  "  in 
their  opinion,  a  sale  of  the  land  and  slaves, 
and  a  division  of  the  proceeds,  would  re- 
dound to  the  interest  and  benefit  of  such  in- 
fant ";  the  law  requiring  that  the  guardian 
"allege  his  belief  that  the  sale  will  redound 
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and  will  not  be  affected  by  irregularities  in 
the  proceedings.  Davis  v.  Hetbig,  92  D.  646. 

IIL  Liabilities  or  Infants. 
1.  Upon  Contracts. 

16.  Voidability  of  infant's  con- 
tracts, generally.  —  An  infant's  contracts 
are  not  void,  but  only  voidable  at  his  elec- 
tion. Willardv.  Stone,  17  D.  496;  Campbell  v. 
Stake*,  19  D.  661;  Breckenridge  v.  Ormsby,  19 
D.  71;  Mustard  v.  Wohlford,  76  D.  209. 

An  infant's  contracts  are  either  void  or 
voidable.  Clieshire  v.  Barrett,  17  D.  785. 
Those  which  take  effect  by  delivery  are 
voidable  only;  while  those  whioh  do  not  so 
take  effect  are  absolutely  void,  unless  bene- 
ficial to  the  infant  Philips  v.  Green,  13  D. 
124. 

An  executory  contract  of  an  infant  is  in- 
valid  until  ratified;  an  executed  contract  of 
an  infant  is  binding  until  avoided.  Eagerly 
v.  Shaw,  67  D.  849. 

An  infant's  contracts  for  necessaries  are 
binding;  those  which  may  be  for  his  benefit 
are  voidable  only;  and  those  which  the  court 
can  see  and  pronounce  to  be  to  his  prejudice 
are  void.  Fridge  v.  State,  20  D.  463;  Law- 
son  v.  Lovejoy,  23  D.  626;  Wheaton  v.  East, 
26  D.  251 ;  Nashville  etc.  B.  B.  Co.  v.  Elliott, 
78  D.  506;  Wilder9*  Succession,  2  R.  721; 
Green  v.  Wilding,  44  R.  696. 

Voidable  contracts  of  an  infant  impose  a 
qualified  obligation,  and  their  performance 
will  be  enforced  if  the  infant,  after  attaining 
his  majority,  elects  to  be  bound  thereby. 
Cheshire  v.  Barrett,  17  D.  735. 

Privies  in  blood  and  in  representation 
may  avoid  the  voidable  deeds  of  infants  and 
lunatics,  but  privies  in  estate  cannot  Breck- 
enridge v.  Ormsby,  19  D.  71. 

Privies  in  estate  discussed,  explained, 
and  held  not  to  include  a  purchaser  from  the 
person  under  disability  after  such  disability 
has  been  removed,  and  that  such  purchaser 
might  avoid  a  deed  which  his  vendor  could 
have  avoided.     lb. 

The  voluntary  performance  of  an  act 
which  could  be  compelled  by  law  is  bind- 
ing even  upon  an  infant  Bavington  v. 
Clarke,  21  D.  432;  People  v.  Moores,  47  D. 
272. 

An  infant  may  bind  himself  by  a  con- 
tract clearly  beneficial  to  him.  Williams  v. 
Hutchinson,  53  D.  301. 

No  binding  contract  for  compromising 
slanderous  words  can  be  made  by  an  infant 
or  his  appointed  agent,  and  on  coming  of 
age  he  may  avoid  such  contract  Ware  v. 
CarUedae,  60  D.  489. 

An  infant's  appointment  of  an  agent  is 
absolutely  void;  and  the  act  of  a  person 
assuming  to  be  agent  of  an  infant  cannot  be 
ratified  by  the  latter  after  attaining  major- 
ity.    Trueblood  v.  Trutblood,  65  D.  756. 

The  only  contract  binding  on  an  infant  is 
the  implied  contract   for  necessaries;    the 
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only  act  which  he  is  under  legal  incapacity 
to  perform  is  the  appointment  of  an  attor- 
ney; all  other  acts  and  contracts,  executed 
or  executory,  are  voidable  or  confirmable  by 
him,  at  his  election,  upon  becoming  of  age. 
Mustard  v.  Wohlford,  76  D.  209. 

The  emancipation  of  an  infant  by  his 
father  does  not  enlarge  or  affect  his  capacity 
to  contract  or  dispose  of  his  property  by  gift. 
Person  v.  Chase,  88  D.  630. 

A  minor  is  competent  to  contract  for  his 
own  benefit,  but  his  contracting  power  is 
limited  to  his  necessities  and  advantages, 
and  his  contracts  cannot  inure  to  the  benefit 
of  another.  Fahmount  Co,  v.  Stutter,  93  D. 
714. 

An  infant  may  be  a  partner,  and  his  con- 
tract of  partnership  is  not  void,  but  void- 
able only.  If  he  affirm  it  after  he  arrives  as 
age,  he  will  be  bound  by  it  Penn  v.  White* 
head,  94  D.  478. 

17.  Such  contracts  not  voidable  by 
adult  party.  —  The  privilege  of  infancy  is 
personal,  of  which  no  one  can  take  advan- 
tage but  the  infant  or  his  representatives; 
and  therefore,  though  the  contract  of  an 
infant  made  with  an  adult  be  voidable  by 
the  infant,  yet  it  is  binding  on  the  adult 
Cannon  v.  Alsbury,  10  D.  709.  And  he  can- 
not set  up  the  defense  in  an  action  brought 
by  the  minor  for  the  enforcement  of  the 
contract     Arnous  v.  Lesassier,  29  D.  470. 

A  contract  made  with  an  infant  and  an 
adult  is  binding  on  the  latter  only,  against 
whom  alone  an  action  can  be  sustained.  Hull 
v.  Connolly,  15  D.  612. 

A  sale  made  to  an  infant  by  a  person  of 
full  age  is  voidable  only  by  the  infant 
Oliver  y.  Houdlet,  7  D.  134. 

An  infant  may  be  an  agent  and  his  con- 
tracts as  such,  otherwise  unexceptionable, 
will  bind  his  principal.  Talbot  v.  Bowen,  10 
D.  747. 

Contracts  with  an  infant  charterer  of  a 
vessel  do  not  make  the  general  owners  liable, 
where  the  infant  has  not  elected  to  avoid  the 
contract  of  hiring.  Whether,  if  the  infant's 
contract  of  hiring  were  a  nullity,  the  gen- 
eral owners  would  be  liable  for  losses  to 
shippers,  quaere.  TJiompson  v.  Hamilton,  23 
D.  619. 

18.  Contracts  for  necessaries.  —  An 
infant  is  liable  for  necessaries  suitable  to  his 
rank  and  condition,  when  he  can  obtain 
them  only  by  pledging  his  personal  credit 
Kline  v.  UAmoreux,  22  D.  652. 

An  infant  under  the  care  of  a  pareril  or 
guardian  able  and  willing  to  furnish  him 
actual  necessaries  can  make  no  binding*  con- 
tract therefor,  without  such  parents  or 
guardian's  consent  lb.;  Hull  v.  Connolly, 
15  D.  612;  Freeman  v.  Bridger,  67  D.  258. 

A  minor  ohild  will  not  be  liable  for  neces- 
saries furnished  him  merely  because  his 
father  is  poor  and  unable  himself  to  pay  far 
them.     Hoyt  v.  Casey,  19  K.  371. 
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An  infant's  contract  for  necessaries  it 
binding  if  equal  and  reasonable,  and  if  the 
form  of  it  does  not  exclude  inquiry  into  the 
consideration.    8ione  v.  Dennmm,  23  D.  664. 

Where  an  infant  gives  for  necessaries  a 
note  with  a  surety,  who  takes  np  the  same, 
he  is  liable  to  the  surety  for  the  amount  so 
paid.    Conn  v.  Cobum,  26  D.  746. 

An  infant  is  liable  for  neesssaries  only, 
sad  then  only  for  such  quantity  thereof  as 
is  sufficient  to  supply  his  wants.  Johnson 
v.  Line*,  40  D.  542. 

A  tradesman  who  furnishes  supplies  to  an 
infant  is  bound,  at  his  peril,  to  snow  that 
they  were  actually  needed  by  him.     lb. 

The  guardian's  permission  cannot  have  the 
effect  to  charge  a  minor  personally  for  ar- 
ticles that  are  not  necessaries,  and  where 
a  guardian  abuses  his  trust  by  allowing  an 
infant  to  run  up  extravagant  bills,  the  trades- 
man cannot  recover  for  more  than  was  neces- 
sary to  relieve  the  ward's  necessities.    lb. 

An  action  against  an  infant,  for  necessaries, 
may  be  maintained  without  showing  an  ex- 
press promise  to  pay  therefor.  Oay  v.  Bal- 
U,  21  D.  158. 

An  express  promise  is  requisite  to  support 
an  action  on  a  demand  for  articles  other  than 
necessaries  furnished  to  defendant  while  an 
infant,    lb. 

A  person  dealing  with  an  infant  is  bound 
to  inquire  and  know  whether  his  circum- 
stances and  situation  are  such  that  he  can 
bind  himself  for  necessaries.  Ktine  v. 
UAmoreux,  22  D.  662. 

One  harboring  and  trading  with  an  infant 
in  defiance  of  the  rights  of  his  guardian  will 
not  be  allowed  to  retain  the  fruits  of  his 
improper  conduct.    VAmoreux  v.  Crotby,  22 

Judgment  on  a  bond  and  warrant  of  attor- 
ney of  an  infant,  obtained  from  him  for 
articles  furnished  to  him  in  defiance  of  the 
eiuiess  request  of  his  guardian,  who  was 
able  and  willing  to  provide  him  with  all  ne- 
cessaries, will  be  set  aside  in  equity.    lb. 

A  party  contracting  with  an  infant,  with- 
out his  guardian's  consent,  to  furnish  him 
board  and  clothing  for  his  services  as  an  ap- 
prentice, the  guardian  being  able  and  willing 
to  supply  him  with  necessaries,  cannot  re- 
cover from  snob  infant,  after  the  latter  has 
attained  hie  majority,  the  value  of  the  sup- 
plies furnished  over  and  above  the  value  of 
his  services,  where  the  infant  fails  to  com- 
plete his  term  of  apprenticeship.  Outhrie  v. 
Murphy,  28  D.  681. 

19.  What  are  deemed  necessaries.--- 
What  are  necessaries  is  a  mixed  question 
of  fact  and  law;  but  the  court  may  instruct 
the  jury  that  an  oversupply  of  goods,  other- 
wise necessary,  ceases  to  be  a  supply  of  ne- 
cessaries as  to  the  excess.  Johnson  v.  Linen, 
40  D.  &*2;  Deceit  v.  Lewcntfud,  34  R.  449. 

Necessaries  for  which  an  infant  may  bind 
himself  include  not  merely  things  essential 
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to  life,  but  also,  in  some  measure,  conven- 
tional necessities  suitable  to  his  pecuniary 
condition  and  station  in  life.  Middleburg 
College  v.  Chandler,  42  D.  537. 

A  contract  for  subsistence,  clothing,  and 
education  is  a  contract  for  necessaries. 
8Ume  v.  Demdeon,  28  D.  654. 

An  attorney  may  recover  of  husband  and 
wife  fees  for  his  services  and  moneys  ex* 
pended  by  him  in  commencing  and  prosecut- 
ing, in  favor  of  the  wife  while  she  was  a  feme 
eoJe  and  a  minor,  an  action  for  breach  of 

Eromise  of  marriage  against  her  present  bus* 
and,  with  whom  the  suit  was  settled  by  the 
marriage,  if  it  appears  that  the  services  of 
the  attorney  were  absolutely  requisite  for  the 
personal  relief,  protection,  and  support  of 
the  minor.  Mutuon  v.  Washband,  83  D.  151. 
If  an  infant  has  no  guardian,  his  estate  is 
liable  for  fees  of  counsel  whose  services  were 
beneficial  in  recovering  the  estate.  J&ppenon 
v.  Nugent,  34  R.  434. 

An  infant  is  liable,  as  for  necessaries,  for 
the  services  of  an  attorney,  rendered  in  de- 
fending him  in  a  bastardy  proceeding.  Bar* 
kerv.  //fc&arrf ,  20  R.  160. 

90.  What  are  not.— An  infant  is  liable 
on  his  contracts  for  necessaries  only,  and 
then  merely  for  their  actual  value,  and  a 
horse  does  not  properly  come  under  the  des- 
ignation of  "  necessaries.  **  Rainwater  v. 
Durham,  10  D.  637;  even  though  he  was  per- 
mitted to  cultivate  a  portion  of  his  father's 
land,  for  his  own  benefit  Grace  v.  Hale,  36 
D.  296. 

A  college  education  is  not  a  necessary  for 
which  an  infant  may  bind  himself,  but  it  is 
otherwise  as  to  a  common-school  education. 
Xiddlebury  College  v.  Chandler,  42  D.  637.    • 

A  minor  is  not  liable  on  his  contract  for 
repairs  done  to  his  dwelling-house,  although 
necessary  to  prevent  serious  injury  to  it. 
Turner  v.  Cadwell,  46  D.  704. 

Timber  sold  to  an  infant,  to  be  used  in 
building  a  house,  is  not  a  necessary  for  which 
the  infant  can  be  bound.  Freeman  v.  Bridger, 
67  D.  258. 

An  infant  carrying  on  a  plantation  is 
not  liable,  as  for  necessaries,  for  supplies  and 
money  for  the  plantation;  and  boarding  with 
his  father,  he  is  not  thus  liable  for  provis- 
ions.    Deceit  v.  Lewenthal,  34  R.  440. 

91.  Contracts  for  services.  —  A  con- 
tract by  an  infant  of  fourteen  to  work  for 
his  board,  clothing,  and  education  until  his 
majority,  if  reasonable  and  fair,  and  sanc- 
tioned by  his  guardian,  and  if  fully  per- 
formed on  both  sides,  is  binding,  and  he 
cannot  recover  on  a  quantum  meruit,  by 
showing  that  the  value  of  his  services  ex* 
ceeded  the  agreed  compensation.  Stone  v. 
Dentdeon,  23  D.  654;  Spicer  v.  Earl,  32  R. 
152. 

An  infant  may  avoid  a  special  contract  to 
render  services  for  an  agreed  time,  before 
the  termination  tnereof,  and    recover  the 
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value  of  the  services  already  performed 
under  such  contract.  Judkins  v.  Walker,  86 
D.  229;  Oaffney  v.  Hayden,  14  R.  680. 

An  infant's  contract  to  serve  a  railroad 
company  as  employee  is  valid,  as  between 
himself  and  the  company,  and  want  of  the 
previous  consent  of  the  parent  does  not 
avoid  it.  It  remains  good  until  either  the 
parent  or  his  minor  child  puts  an  end  to 
it.  Nashville  etc.  R.  R.  Co.  v.  EUioU,  78  D. 
606. 

A  minor  who  has  agreed  to  work  for  a 
manufacturing  corporation  at  least  six 
months,  and  not  to  leave  without  giving 
two  weeks'  notice,  but  does  leave  without 
giving  suoh  notice,  is  not  liable  to  have  the 
damages  occasioned  thereby  deducted  from 
the  amount  he  otherwise  would  be  entitled 
to  recover  for  his  labor.  Derocher  v.  Conti- 
nental Mill*,  4  R.  286. 

A  oontraot  made  with  a  minor  to  furnish 
labor  and  materials  for  the  improvement  of 
his  property  is  not  binding  upon  him,  and 
the  contractor  can  claim  no  lien  therefor 
against  the  property.  McCarty  v.  Carter,  96 
D.  672. 

98.  Bills  and  notes.  — A  promissory 
note  made  for  a  partnership  debt,  and  in 
the  firm  name,  by  an  adult  partner,  is  not 
void  as  to  his  infant  copartner,  but  void- 
able, and  may  be  ratified  by  the  latter  on 
his  coming  of  age.  Whitney  v.  Dutch,  7  D. 
229. 

Contracts  made  by  an  infant  against  his 
interest  are  void.  Accordingly,  where  an 
infant  executed  a  promissory  note  as  surety, 
suoh  contract  is  against  his  interest,  and 
void.    Maples  v.  Wightman,  10  D.  149. 

A  sealed  note  of  an  infant  is  voidable  only, 
ind  may  be  confirmed  at  majority.  Little  v. 
Duncan,  64  D.  760. 

A  surety  on  an  infant's  note  given  for 
necessaries,  having  been  compelled  to  pay 
it,  cannot  maintain  an  action  against  the  in- 
fant for  reimbursement  during  his  infancy. 
Ayers  v.  Burns,  44  R.  759. 

A  minor,  in  consideration  of  his  services, 
received  a  promissory  note  from  his  em- 
ployer. This  note  he  indorsed  to  a  third 
person  for  a  valuable  consideration,  the  in- 
dorsee knowing  the  indorser  to  be  ft  minor. 
The  maker  afterwards  paid  the  amount  of 
the  note  to  the  father,  both  knowing  of  the 
Indorsement.  Held,  that  the  indorsee  could 
•till  recover  on  the  note  against  the  maker. 
Nightingale  v.  Withington,  8  D.  101. 

In  an  action  on  a  promissory  note  exe- 
cuted to  trustees  of  a  college,  as  a  contribu- 
tion to  an  endowment  fund,  and  payable  on 
the  condition  that  a  specified  sum  should  be 
M  secured  "  for  that  purpose  to  a  given  date, 
the  defendant  answered  that  a  portion  of 
the  required  sum  was  secured  by  promissory 
totes  of  infants,  as  the  plaintiff  knew,  and 
srhich  the  plaintiff  fraudulently  accepted. 
Held,  insufficient,  such  notes  being  voidable 


only,  and  not  void.    Board  of  Trustee*  r. 
Anderson,  30  R.  224. 

83.  Sealed  instruments,  generally. 
—  Though  an  infant,  at  the  time  of  making 
a  bond,  fraudulently  alleged  that  he  was  of 
full  age,  yet  the  bond  was  nevertheless  hold 
to  be  voidable  at  his  election.  Conroe  ▼. 
BwdsaO,  1  D.  105. 

Debt  may  be  maintained  against  an  infant 
on  a  bastardy  bond  executed  by  him  as 
principal,  whereby  he  agrees  to  indemnify 
the  city  of  New  York  for  expenses  incurred 
in  supporting  the  child  or  its  mother  dur- 
ing the  confinement.  People  v.  Moores,  47 
D.  272. 

An  undertaking  by  an  infant  as  surety 
for  the  stay  of  execution  is  not  void,  but 
only  voidable,  and  when  ratified  by  him 
after  arriving  at  majority,  becomes  a  valid 
and  enforceable  contract.  Homer  v.  Dippk, 
27  R.  496. 

24.  Deeds.  —1.  Of  infants,  Generally.  — 
All  deeds  of  an  infant  which  do  not  take 
effect  by  delivery  of  his  hand  are  merely 
void,  and  all  anon  as  do  take  effect  by  de- 
livery of  his  hand  are  voidable.  Conroe  v. 
BirdsaU,  1  D.  106. 

The  deed  of  an  infant,  conveying  his  land 
to  another  for  a  valuable  consideration,  is 
voidable,  not  void.  Wheaton  v.  East,  26  D. 
261;  Bool  v.  Mix,  81  D.  26%;  Manning  v. 
Johnson,  62  D.  732.  And  holds  good  until 
some  act  has  been  done  by  him  to  avoid  it, 
although  there  has  been  no  express  act  of 
affirmance  after  his  arrival  at  full  age;  but 
he  has  the  whole  length  of  time  allowed  by 
the  statute  of  limitations,  within  which  to 
disaffirm.    Cresinger  v.  Welch,  46  D.  665. 

An  infant's  deed,  without  consideration, 
is  void,  and  not  simply  voidable.  Swafford 
v.  Ferguson,  31  R.  639. 

A  minor  himself  cannot  affirm  his  deed 
until  he  is  of  age.  Chandler  v.  Simmons,  93 
D.  117. 

On  a  bill  to  cancel  a  deed  on  account  of 
grantor's  infancy,  the  infant  plaintiff  cannot 
be  met  by  a  defense  that  the  land  was  pur- 
chased for  a  valuable  consideration,  without 
notice  of  her  claim.  She  cannot  be  told 
that  another  person  has  derived  her  title 
that  was  never  out  of  her.  Harrod  v. 
Myers,  76  D.  409. 

2.  Of  infant  feme  covert,  — The  deed  of 
an  infant  feme  covert,  executed  in  the  ab- 
sence of  her  husband,  without  a  knowledge 
of  her  rights,  she  being  told  by  one  of  the 
grantees  that  it  would  not  prejudice  her  in- 
terests, cannot  be  set  up  against  her  as  a 
bar.    Sanford  v.  McLean,  23  D.  773. 

A  conveyance  by  an  infant  feme  covert,  not 
bein£  for  her  benefit,  is  void,  notwithstand- 
ing it  was  acknowledged  by  her,  apart  from 
her  husband,  in  the  form  prescribed  by  the 
statute.  Sanford  v.  McLean,  23  D.  77§f 
Harrod  v.  Myers,  76  D.  409. 

After  marriage,  en  infant  fe 
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aot  bind  herself  by  any  deed  or  contract, 
either  at  law  or  in  equity,  except  under  the 
Miction  of  the  court  of  chancery,  or  in  the 
cases  provided  by  the  statute.  Sanford  v. 
McLean,  23  D.  773. 

The  distinction  between  the  disability  of 
coverture  and  that  of  infancy  is,  that  the 
former  arises  from  a  supposed  want  of  will, 
and  the  latter  from  a  supposed  want  of 
capacity,    lb. 

The  deed  of  an  infant  feme  covert  has  no 
greater  effect  than  if  she  were  unmarried. 
Bool  v.  Mix,  31  D.  285. 

A  married  woman  may  convey  her  land, 
by  executing  a  deed  with  her  husband,  and 
acknowledging  it  as  the  statute  requires; 
but  it  may  still  be  objected  that  she  made 
the  deed  under  the  disability  of  infancy. 
Harrod  ▼.  Myers,  76  D.  409. 

Statutes  enabling  a  married  woman  to 
convey  her  land  only  relieve  her  from  in- 
ability  to  contract,  which  marriage  attaches 
to  her.  They  do  not  give  an  infant  married 
woman  capacity  to  convey  real  estate.    lb. 

25.  Mortgages).  —  A  mortgage  made  by 
an  infant  is  voidable,  and  not  void,  and  can 
be  avoided  only  by  the  infant  or  his  legal 
representatives.    Roberto  v.  Wiggin,  8  D.  38. 

where  an  infant  contracts  to  purchase 
land,  receives  a  conveyance,  pays  part  of  the 
purchase-money,  and  gives  a  mortgage  for 
the  balance,  the  contract  is  voidable  by  him 
on  coming  of  age,  by  surrendering  the  land 
and  reclaiming  what  he  has  paid.  Lynde  v. 
Budd,  21  D.  84. 

The  deed  and  mortgage  constitute  one 
contract  in  such  a  case,  and  one  cannot  be 
avoided  without  avoiding  the  other.     lb. 

The  mortgage  binds  the  land  in  the  pur- 
chaser's hands,  in  such  a  case,  where  the  in- 
fant affirms  the  contract  by  continuing  in 
possession  after  arriving  at  age,  and  then 
sells,  the  purchaser  having  notice  of  the 
mortgage,     lb. 

A  mortgage  by  an  infant  feme  covert,  to 
secure  the  debt  of  her  husband,  is  void,  and 
not  merely  voidable.  Chandler  v.  McKinney, 
74  D.  686. 

A  mortgage  of  an  infant  feme  covert  creates 
no  valid  charge  on  the  lands,  as  against  her. 
Adams  v.  Boss,  82  D.  237. 

An  infant  gave  his  note,  with  a  surety,  for 
the  purchase-money  of  chattels.  The  ven- 
dor recovered  Judgment  thereon,  which  the 
surety  paid.  The  infant  gave  him  his  note 
therefor,  secured  by  mortgage  on  the  same 
chattels.  That  mortgage  was  held  valid  as 
against  a  purchaser  of  the  chattels  from  the 
infant,  with  knowledge  of  the  mortgage. 
Knaggs  v.  Green,  33  R.  838. 

26.  Bales  of  personalty.  —  An  infant 
cannot  appoint  an  agent  for  the  sale  of  her 
property.    Fonda  v.  Van  Home,  30  D.  77. 

An  infant's  sale  or  gift  of  personalty,  ac- 
companied by  a  delivery  by  his  own  hand,  is 
voidable  only.     76. 
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A  minor,  before  arriving  at  full  age,  may 
rescind  a  sale  of  personal  property,  made  on 
a  valuable  consideration  but  without  fraud 
on  his  part.     Carr  v.  Clough,  69  D.  345. 

87.  The  right  to  disaffirm.*  —  1.  Gen- 
eral principles.  —  An  infant  may  rescind  a 
contract  of  exchange,  though  he  thereby  ob- 
tains property  necessary  for  his  use.  Grace 
v.  Hale,  36  D.  296. 

An  infant  cannot,  on  attaining  majority, 
disaffirm  an  act  which  it  would  have  been  his 
duty,  on  arriving  at  full  age,  to  do,  and 
which  by  law  he  could  have  been  compelled 
to  da     ElUoU  v.  Horn,  44  D.  488. 

An  infant  may  avoid  his  deed  of  gift  after 
he  becomes  of  age;  it  is  not  void,  but  void- 
able only.  Slaughter  v.  Cunningham,  60  D. 
463. 

An  infant's  deed,  acknowledged  in  open 
court,  may  be  revoked  by  him  out  of  court* 
and  without  notice  to  the  parties.     lb. 

An  absolute  gift  of  articles  of  personal 
property  made  by  an  infant  can  be  revoked 
or  avoided  by  him  or  by  his  administrator. 
Person  v.  Chase,  88  D.  630. 

The  right  of  infants  and  insane  persons  to 
avoid  their  deeds  and  contracts  is  an  abso- 
lute and  paramount  right,  superior  to  all 
equities  of  other  persons,  and  may  be  ex- 
ercised against  bona  fide  purchasers  from  the 
grantee.     Hovey  v.  Mobson,  89  D.  705. 

An  infant  farmer,  who  has  purchased  a 
horse,  may  rescind,  and  recover  the  price 
paid.     House  v.  Alexander,  55  R.  189. 

Where  a  minor  married  woman  conveys 
her  land,  and  dies  before  attaining  majority, 
leaving  a  minor  heir,  the  latter  may  disaffirm 
the  conveyance  within  the  statutory  period 
of  limitations.     H arris  v.  Ross,  66  R.  411. 

It  would  seem  that  where  an  infant  takes 
a  conveyance  of  land,  and  at  the  same  time 
gives  a  mortgage  back  to  secure  the  consid- 
eration money,  he  cannot  avoid  the  mortgage 
without  avoiding  the  conveyance  also. 
Roberts  v.  Wiggin,  8  D.  88. 

An  infant  cannot  affirm  an  entire  contract 
in  part,  and  disaffirm  in  part.  Bigehwr, 
Kinney,  21  D.  589. 

A  minor  is  not  estopped  to  avoid  his  con- 
tract on  the  ground  of  infancy,  by  reason  of 
false  representations  as  to  his  age,  made  at 
the  time  of  contracting.  Burley  v.  Russell, 
34  D.  146. 

The  defendant,  when  an  infant,  and  owner 
of  a  lot  adjoining  the  plaintiff's,  agreed,  in 
writing,  that  he  might  construct  and  use  a 
sewer  through  his  lot,  and  the  sewer  was  built 
at  the  joint  expense  of  himself  and  the  plain- 
tiff. The  defendant  afterward  sold  his  lot, 
bnt  the  deed  was  not  recorded,  and  the 
plaintiff  did  not  know  of  it,  and  the  defend- 
ant remained  in  occupation.  Soon  after  at- 
taining majority,  the  defendant  rescinded 
his  agreement,  and  stopped   up  the  sewer. 

*  See  note  on  avoidance  of  contractu  by  Infanta, 
18  D.  131-13& 
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Held,  that  he  was  not  liable  in  trespass. 
McCarthy  v.  Nicrosi,  47  R.  418. 

Plaintiff,  falsely  representing  himself  to  be 
of  full  age,  bought  a  wagon,  paving  part, 
and  giving  his  note,  secured  by  a  lien  on  the 
wagon,  for  the  remainder.  After  using  the 
wagon  until  the  use  was  worth  more  than 
what  he  had  paid,  and  until  it  had  depreci- 
ated by  more  than  a  like  sum,  he  made  default 
in  payment,  whereupon  defendant  took  the 
wagon  under  his  lien,  and  sold  it  at  auction. 
Plaintiff  brought  assumpsit  for  the  money  he 
had  paid  Held,  that  he  was  entitled  to  re- 
cover.     WhUcomb  v.  Joslyn,  31  R.  678. 

2.  Time  to  disaffirm.  —  To  enable  an  infant 
to  avoid  his  deed,  no  act  during  infancy  is 
necessary.     Philips  v.  Green,  13  D.  124. 

The  contract  of  an  infant  is  voidable  only, 
not  void,  and  he  cannot,  while  an  infant, 
disaffirm  it,  except  in  case  of  evident  neces- 
sity.    Farr  v.  Sumner,  36  D.  327. 

Contracts  relating  to  personal  property 
may  be  avoided  under  age,  and  immediately, 
if  not  for  necessaries;  and  it  is  immaterial 
whether  the  contracts  were  advantageous  or 
not.     Price  v.  Furman,  65  D.  194. 

An  infanta  deed  cannot  be  invalidated  by 
his  subsequent  deed  to  another  person,  until 
after  he  arrives  at  full  age.  Harrod  v. 
Myers,  76  O.  409. 

Disaffirmance  of  an  executed  contract 
ought  to  be  made  in  a  reasonable  time  after 
arriving  at  maturity.  Bigelow  v.  Kinney,  21 
I).  589. 

The  marriage  of  an  infant  shortly  after 
majority  does  not  extend  the  time  for  avoid- 
ance.    KeU  v.  Healey,  25  R.  434. 

A  deed  by  a  minor  is  binding  unless 
avoided  within  a  reasonable  time  after  ma- 
jority, and  in  this  case  three  years  was  held 
to  be  a  reasonable  time,  lb.;  Bingham  v. 
Barley,  40  R.  801. 

An  unexplained  delay  of  three  years  and 
a  half  after  the  ceasing  of  her  disabilities  is 
fatal  to  a  disaffirmance  of  a  deed  made  by  a 
minor  married  woman.  Ooodnow  v.  Empire 
Lumber  Co.,  47  R.  798. 

A  woman,  married  in  1844,  at  the  age  of 
sixteen,  joined  with  her  husband  in  convey- 
ing her  land,  a  year  afterward,  he  receiving 
the  consideration.  In  1881  she  gave  notice  of 
her  disaffirmance  of  the  deed,  her  husband 
joining.  Held,  a  valid  disaffirmance,  Sims 
v.  Bardoner,  44  R.  263. 

A  woman  executed  a  deed  while  an  in- 
fant, and  married.  Eighteen  months  after 
the  death  of  her  husband,  and  thirty-two 
years  after  attaining  majority,  she  disaf- 
firmed the  deed.  Held,  a  valid  disaffirm- 
ance.     Wilson  v.  Branch,  46  R.  709. 

In  1859,  an  infant  wife  joined  her  husband 
in  a  deed  of  his  lands.  Four  years  later  she 
came  of  age.  In  18S0,  her  husband  died, 
and  about  two  years  later  she  sued  to  re- 
cover her  interest  in  the  lands.  Held,  a  valid 
disaffirmance.   Richardson  v.  Pate,  47  R.  374. 


A  female  infant  conveyed  her  land,  and 
afterward  married  in  infancy.  On  marriage, 
she  left  the  state.  She  came  of  age  in  1858. 
In  1876,  she  and  her  husband  brought  eject- 
ment for  the  land.  Meantime  she  had  been 
absent  and  silent,  and  the  grantee  had  made 
improvements.  Held,  maintainable.  Birch 
v.  Linton,  49  R.  381. 

28.  What  amounts  to  a  disaffirm- 
ance. —  Infant's  deed  may  be  avoided  by  his 
executing  another  deed,  to  a  third  person, 
after  coming  of  age,  or  by  an  actual  entry  on 
the  land  for  the  purpose  of  disaffirming  the 
deed,  or  by  performing  some  other  act  clearly 
demonstrating  his  intent  to  avoid  his  deed. 
Bool  v.  Mix,  31  D.  285;  Oresinger  v.  Welch, 
45  D.  565;  Youse  v.  Norcoms,  51  D.  175;  Pe- 
terson v.  Laik,  69  D.  441. 

Where  an  infant  contracts  to  sell  his  land, 
and  executes  to  the  vendee  a  title  bond,  with 
a  penalty,  conditioned  to  make  a  good  deed 
upon  arriving  at  age,  but  after  arriving  at 
majority  he  contracts  with  another  vendee, 
to  sell  the  same  land,  and  executes  to  him  a 
title  bond,  conditioned  to  make  a  deed,  the 
latter  contract  is  a  disaffirance  of  the  for- 
mer, even  though  the  first  vendee  was  in 
possession  when  the  second  title  bond 
was  executed.  Mustard  v.  Wohlford,  76  D. 
209. 

A  voidable  act  of  an  infant  may  be  avoided 
by  him  after  he  becomes  of  age,  by  an  act  of 
the  same  nature  and  dignity.  It  is  not  ne- 
cessary that  the  latter  act  should  expressly 
disaffirm  the  former.  It  is  enough  that  the) 
two  acta  are  inconsistent  with  each  other. 
lb.;  Brechenridge  v.  Ormsbv,  19  D.  71. 

An  infant's  deed  to  land  may  be  revoked 
by  his  entering  upon  it  and  taking  the  profits 
while  an  infant.  Harrod  v.  Myers,  76  D. 
409.  But  mere  occupancy  of  the  premises  by 
an  infant,  after  having  mortgaged  the  same, 
will  not  disaffirm  the  mortgage.  Roberta  v. 
Wiggin,  8  D.  38. 

89.  Effect  of  disaffirmance.  —Rescis- 
sion bv  a  minor,  of  a  fair  and  equitable  con- 
tract into  which  he  had  entered,  will  prevent 
him  from  recovering  the  value  of  the  services 
performed  under  the  contract  prior  to  its 
rescission.     Harney  v.  Owen,  30  D.  662. 

Where  an  infant  makes  a  contract  to  serve 
another,  and  afterwards  avoids  it,  he  may 
recover  what  his  services  are  reasonably 
worth,  taking  into  account  any  injury  the 
other  party  sustains  by  the  avoiding  of  the 
contract.  And  if  such  injury  be  equal  to 
the  value  of  the  services  rendered,  he  can  re- 
cover nothing.     Thomas  v.  Dike,  34  D.  690. 

When  a  voidable  contract  of  an  infant  for 
the  sale  of  land  is  disaffirmed  by  another 
contract,  for  the  sale  of  the  same  land,  made 
after  be  arrives  at  age,  the  effect  of  such  dis- 
affirmance is  to  render  the  first  contract 
void;  to  extinguish  any  interest  which  the 
first  vendee  may  have  acquired  under  it,  and 
to  entitle  the  infant,  or  his  second  vendee. 
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m  his  name,  to  recover  possession  in  an  ac- 
tion at  law,  and  to  hold  it  free  from  any 
equity  of  the  first  vendee.  Mustard  v.  Wofu- 
ford,  76  D.  209. 

The  effect  of  disaffirmance  of  a  contract 
for  the  sale  of  land  by  an  infant  is  to  rein- 
vest him  with  his  title  to  the  property,  and 
he  may  demand  and  recover  it,  not  only  of 
his  vendee,  but  of  a  purchaser  from  such 
▼endee,  or  any  other  person  who  may  have 
it  in  possession,     lb. 

Where  the  vendee's  contract  for  purchase 
of  land  of  an  infant  is  so  disaffirmed,  and  the 
first  vendee  afterwards  obtains  a  deed,  with 
fall  knowledge  of  the  equity  of  the  second 
vendee,  the  first  vendee  derives  no  benefit 
from  his  deed,  but  holds  the  legal  title  ac- 
quired under  it  in  trust  for  the  second  ven- 
dee, or  his  heirs,  and  may  be  compelled  in 
equity  to  convey  the  title  to  them,  in  which 
ease  the  second  vendee's  title  is  entirely  un- 
affected, though  his  purchase  was  made  with 
notice  of  the  prior  sale,    lb. 

Any  claim  which  the*  first  vendee  may 
have  for  payments  made  under  the  original 
contract,  or  for  the  execution  of  a  deed  after 
such  avoidance,  is  a  personal  claim  against 
his  vendor,  and  cannot  be  enforced  in  a  suit 
by  the  aecond  vendee,  or  his  heirs,  to  recover 
the  land,     lb, 

80.  Patting  in  statu  quo.* — Infants 
are  not  permitted  to  retain  the  benefits  of 
purchases  or  contracts  which  they  repudiate. 
Kitchen  v.  Zee,  42  D.  101. 

An  infant  cannot,  after  arriving  at  age, 
disaffirm  his  contract,  and  recover  back  prop- 
erty transferred,  without  restoring  the  con- 
sideration received  by  him.  Farrv.  Sumner, 
36  D.  327;  Carr  v.  Clough,  59  D.  345;  except 
where  he  has  lost,  sold,  wasted,  or  destroyed 
it  during  his  minority.  Price  v.  Far  many  65 
D.  ;i94;  Mustard  v.  Wohlford,  76  D.  209; 
Chandler  v.  Simmon*,  93  D.  117;  Oreen  v. 
Green,  25  R.  233;  Eureka  Co,  v.  Edwards,  46 
K.  314.  Therefore  a  minor  who  has  worked 
for  an  adult  for  a  certain  time,  and  received 
from  him  certain  property  on  account  of  his 
labor,  cannot  retain  such  property  and  re- 
cover the  full  value  of  his  services.  Toft  v. 
Pike,  39  D.  228.  And  an  infant  bavins  ac- 
cepted a  note  on  a  third  person  for  labor 
performed  cannot  recover  for  the  value  of 
•uch  labor  without  showing  a  disaffirmance 
of  the  contract  by  returning  the  note.  Delano 
v.  Blakey  25  D.  617. 

At  law,  an  infant  need  not  refund  the  pur- 
chase-money which  he  has  received,  and 
which  there  is  no  evidence  he  has  had  in  his 
possession  after  he  attained  his  majority,  as 
a  condition  precedent  to  his  rescinding  or 
avoiding  his  conveyance.  Manning  v.  John- 
ton,  62  D.  732;  Crtsinger  v.  Welch,  45  D.  565. 
But  he  must  make  his  contract  wholly  void, 

*  Whether  the  infant,  on  dleafftiming  the  con- 
tract, must  restore  the  consideration,  see  note, 
«-  D.  734-738. 


if  at  all,  so  that  it  will  no  longer  protect  him 
in  the  retention  of  the  consideration.  His 
act  of  avoidance  will  divest  him  of  all  right 
to  retain  any  part  of  the  fruits  of  the  con- 
tract he  may  have  on  hand,  and  the  other 
party  may  reclaim  it.  Chandler  v.  Simmon*, 
93  D.  117. 

If  an  infant  copartner  who  agrees  to  as- 
sume and  pay  the  debts  of  the  firm,  in  eon* 
sideration  of  a  transfer  to  him  of  its  assets, 
elects  to  rescind  the  agreement,  he  cannot  re* 
tain  the  assets.  Equity  will  compel  their 
application  to  the  disoharge  of  the  debts  of 
the  firm  at  the  instance  of  the  copartner 
with  whom  the  agreement  was  maae;  but 
the  infant  will  not  be  held  responsible)  per* 
sonally.    Kitchen  v.  Lee,  42  D.  101. 

If  an  infant  disaffirms  a  contract,  and  re* 
fuses  payment  on  the  demand  of  the  adult 
for  payment,  or  if  suit  be  brought  against  him 
and  he  pleads  infancy  and  avoids  the  debt, 
the  adult  may  thereafter,  in  case  the  prop* 
erty  be  in  the  infant  s  possession,  maintain 
replevin  therefor,  or  demand  the  property, 
and  upon  refusal,  bring  trover  ana  recover 
its  value,  temble,  Carr  v.  Clough,  59  D. 
345. 

Upon  rescission  of  a  contract  by  an  infant, 
and  restoration  of  the  property  or  considera- 
tion received  by  him,  or  an  offer  to  restore 
the  same,  the  infant  may  maintain  a  special 
action  on  the  case,  for  the  damages  sustained, 
or  may  bring  trover,  upon  showing  a  conver- 
sion of  the  property.    lb. 

An  infant  rescinding  a  contract  of  sale  can- 
not maintain  trover  against  the  purchaser, 
where,  before  the  rescission,  he  made  a  bona 
fide  sale  of  the  property  to  a  third  person; 
but  if  the  sale  was  invalid,  the  action  would 
lie.    lb. ' 

After  an  infant  has  disaffirmed  his  deed 
and  recovered  the  land,  the  purchaser  may 
sue  for  and  recover  the  purchase-money; 
especially  so  where  the  purchaser  entered 
into  the  contract  upon  the  false  representa- 
tions of  the  infant.  Manning  v.  Johnson,  62 
D.  732. 

Evidence  of  depreciation  in  value  of  prop- 
erty returned  by  an  infant  is  inadmissible, 
either  for  the  purpose  of  defeating  a  recovery, 
or  for  the  purpose  of  reducing  the  damages, 
in  an  action  by  him  for  the  consideration, 
upon  his  disaffirmance  of  the  contract.  Price 
v.  Furman,  65  D.  194. 

An  infant  may  disaffirm  an  assignment  of 
a  note  without  tendering  back  the  considera- 
tion received.     Briggs  v.  McCabe,  89  D.  503. 

A  minor  may  recover  money  voluntarily 
paid  by  him  on  a  contract  which  he  has 
repudiated,  and  from  which  he  derived  no 
benefit,  without  deduotion  for  damages  for 
the  rescission.  Shurtleff  v.  Millard,  34  R. 
640. 

An  infant  may  disaffirm  a  chattel  mortgage 
executed  by  him  as  security  for  borrowed 
money,  and  reclaim  the  chattels,  without  re- 
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funding  the  money,  it  not  appearing  that  he 
is  able  to  repay.    Miller  v.  Smith,  37  R.  407. 

An  infant  buying  goods  not  necessaries, 
on  credit,  and  not  returning  them,  is  liable 
for  an  amount  equal  to  the  benefit  derived 
by  him.     HaU  v.  BuUerfield,  47  R.  209. 

31.  What  acts  after  majority  will 
be  deemed  an  affirmance  or  confirma- 
tion.*—  1.  General  principles.  —  The  same 
evidence  ought  to  be  required  of  the  confir- 
mation by  an  infant  of  a  voidable  oontract, 
after  full  age,  as  of  the  execution  of  a  new 
one.    Sogers  v.  Burd,  4  D.  182. 

A  confirmation  of  an  impeachable  contrast, 
to  be  valid,  must  be  made  with  full  knowl- 
edge of  all  the  circumstances,  with  a  view  to 
confirm,  and  after  the  pressure  and  influence 
of  the  original  transaction  have  been  re- 
moved.    McCants  v.  Bee.  16  D.  610. 

Slight  circumstances  demonstrating  an  in- 
fant's assent  to  a  contract  after  coming  of  age 
will  bind  him.  Cheshire  v.  Barrett,  17  D.  735. 

Where  an  infant  purchases  land  and  gives 
a  mortgage  thereon  to  the  mortgagee  of  his 
vendor  as  a  part  of  the  consideration  of  the 
deed,  a  conveyance  by  him  of  said  land  after 
he  becomes  of  full  age  is  a  ratification  of  the 
mortgage.    Dana  v.  Coombs,  19  D.  194. 

Ratification  may  be  inferred,  after  an  in- 
fant has  been  of  age  a  reasonable  time,  from 
his  positive  acts  in  favor  of  the  contract,  or 
from  his  tacit  assent  under  circumstances  not 
excusing  silence.  Lawson  v.  Lowjoy,  23  D. 
526;  Bljtlow  v.  Kinney,  21  D.  589. 

Conversion,  after  coming  of  age,  of  chattels 
purchased  during,  infancy,  to  one's  own  use, 
and  receiving  the  avails,  is  a  sufficient  con- 
firmation of  the  purchase  to  uphold  a  nego- 
tiable note  given  therefor  by  the  infant,  in 
the  hands  of  an  indorsee.  Lawson  t.  Love- 
joy,  23  D.  526. 

Confirmation  of  a  deed  by  an  infant,  which 
is  voidable  at  his  election,  need  not  be  by 
deed.  Anything  from  which  his  assent, 
after  he  arrives  at  age,  may  be  fairly  inferred 
will  be  sufficient  to  ratify  a  deed  made  dur- 
ing infancy.     Wheaton  v.  Bast,  26  D.  251. 

Ratification  of  a  contract  entered  into  dur- 
ing infancy,  after  arrival  at  age,  is  sufficient 
although  made  to  the  undisclosed  agent  of 
the  other  contracting  party.  Hoit  v.  under' 
hill,  34  D.  148. 

An  infant's  voidable  contracts  may  be 
affirmed  by  express  ratification,  by  acts 
which  reasonably  imply  affirmance,  and  by 
omission  to  disaffirm  within  a  reasonable 
time.     LiUle  v.  Duncan,  64  D.  760. 

A  sealed  note  of  an  infant  is  affirmed  by 
the  fact  that  after  majority  he  admitted  that 
the  note  was  a  just  transaction,  and  gave  the 

Syee  a  watch  in  part  payment,  provided  he 
:ed  it  and  it  kept  good  time.    lb. 

•  See  note  on  ratification  by  an  infant  on  attain- 
ing his  majority,  26  H.  80-3*2. 

Estoppel  in  pais,  as  applied  to  infants,  see 
note,  44  D.  286-2S7. 


a  A  minor  is  deprived  of  his  right  to  avoid 
his  contract,  if,  after  becoming  of  age,  he 
retains  and  uses  or  disposes  of  property  ac- 
quired under  it  Such  act  is  an  affirmance 
of  the  contract  by  which  he  acquired  it. 
Chandler  v.  Simmons,  93  D.  117. 

The  following  words  or  acts  ham  been  held 
to  constitute  ratification:  An  express  act  dona 
after  maturity,  under  a  contract  made  dur- 
ing infancy.  Bigelow  v.  Kinney,  21  D.  589; 
Cheshire  v.  Barrett,  17  D.  735. 

Continuance  in  possession  of  land  pur- 
chased or  leased,  alter  attaining  majority. 
Cheshire  v.  Barrett,  17  D.  735;  Baxter  v. 
Bush,  70  D.  429;  Lynde  v.  Budd,  21  D.  84. 

Retaining  and  using  a  horse  purchased 
during  infancy,  after  attaining  majority. 
Cheshire  v.  Barrett,  17  D.  735. 

Keeping  a  note  eight  months  after  coining 
of  age,  and  not  offering  to  return  it  untu 
the  maker  has  become  insolvent.  Delano  v. 
Blake,  25  D.  617. 

Where  an  infant,  after  he  arrives  at  ape, 
is  shown  to  be  possessed  of  the  considerattoii 
paid  him,  whether  it  be  property,  money, 
or  choses  in  action,  and  either  disposes  of  it 
so  that  he  cannot  restore  it,  or  retains  it  for 
an  unreasonable  length  of  time  after  attain- 
ing his  majority.  Manning  v.  Johnson,  62  D. 
732. 

Acquiescing  in  settlement  of  boundaries 
after  coming  of  age.  George  v.  Thomas,  67 
D.  612. 

Knowingly  suffering  the  grantee  of  lands 
to  make  valuable  improvements  on  the 
premises,  without  announcing  an  intention 
to  avoid  the  deed.  Davis  v.  Dudley,  35  R. 
318.  % 

Where  an  infant  wife,  with  her  husband, 
executes  and  acknowledges  a  deed  of  her 
land,  and  authorizes  him  to  deliver  it,  and 
he  delivers  it  after  she  comes  of  age,  with- 
out objection  by  her,  and  she  says  she  is 
satisfied  with  the  consideration.  Sims  v. 
Smith,  50  R.  99. 

Where  an  infant  executes  a  purchase- 
money  mortgage  for  land,  and  after  major- 
ity conveys  the  land.  Uecher  v.  Koehn,  69 
R.849. 

2.  New  promise.  —  There  need  not  be  a 
direct  promise  to  pay,  on  the  part  of  an  in- 
fant after  coming  of  age,  to  ratify  a  oontract 
made  during  his  minority;  any  words  will 
be  sufficient  which  import  an  express  recog- 
nition and  confirmation  of  the  contract. 
Whitney  v.  Dutch,  7  D.  229. 

A  conditional  promise  to  pay  or  perform  a 
contract  made  under  age  cannot  be  enforced 
until  the  happening  of  the  contingency  or 
the  performance  of  the  condition;  but  then 
the  new  contract  becomes  absolute,  and  the 
original  contract  is  ratified,  and  the  plaintiff 
may  declare  upon  either.  Bdgerty  v.  Shaw, 
57  D.  349. 

A  promise  made  after  majority,  by  the 
maker  of  a  note  executed  in  infancy,  to  pay 
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ft  at  the  end  of  a  specified  time,  in  labor  or 
else  in  money,  ia  a  conditional  promise,  and 
becomes  absolute  upon  the  expiration  of  the 
specified  time,  whereby  the  original  contract 
is  confirmed,  and  the  promisor  made  liable 
to  suit  on  either  contract.     lb. 

The  executory  contract  of  an  infant  may 
be  ratified  by  an  express  promise,  or  by  such 
acta  as  evince  an  intention  to  be  bound  by 
it;  but  a  mere  acknowledgment  is  not 
enough.     lb. 

An  express  promise  to  pay  a  debt  or 
perform  an  agreement  contracted  during 
minority  may  be  either  absolute  or  partial, 
qualified  or  conditional,     lb. 

An  express  promise  by  an  orphan,  made 
after  coming  of  age,  to  indemnify  her  brother- 
in-law,  at  whose  request  expenditures  were 
made  during  her  infancy  for  her  maintenance 
and  education,  whereby  he  became  liable 
therefor,  against  any  loss  he  might  thereby 
sustain,  is  sufficiently  supported  by  the  con- 
sideration of  such  liability  on  his  part. 
Baker  v.  Gregory,  65  D.  366. 

The  defense  of  infancy  is  waived  by  a 
promise  to  pay  a  note  made  to  the  agent  of 
the  agent  to  whom  the  owner  of  the  note 
has  delivered  it  for  collection,  for  such  sub- 
agent  is  not  a  mere  stranger.  Mayer  v.  Mc- 
Lure,  72  D.  190. 

A  promise,  by  one  of  full  age,  to  perform 
a  contract  made  by  him  during  minority,  is 
binding,  although  he  does  not  know  that  he 
is  not  legally  liable.  Anderson  v.  Soward, 
48  R.  687. 

3.  Illustrations.  —  An  infant  having  for  a 
sufficient  consideration  bound  himself,  after 
coming  of  age  said  to  a  third  person:  "I 
owe  you  and  Mr.  M.  (the  plaintiff),  and 
when  I  return  from  this  voyage  I  will  pay 
yon  both,"  and  at  another  time  said  to  the 
plaintiff,  when  payment  was  asked,  that  he 
was  not  then  able,  for  want  of  money,  but 
after  his  return  from  a  voyage  he  would 
settle.  There  was  no  evidence  of  any  other 
dealings  between  the  parties.  This  was 
held  to  amount  to  a  ratification  of  his  prom- 
ise to  pay  after  coming  of  age.  Martin  v. 
Mayo,  6  D.  103. 

A  minor,  having  received  money  from  the 
plaintiff,  made  a  promise  in  writing  to  repay 
the  amount  to  the  plaintiff  s  daughter;  and 
after  coming  of  age,  when  applied  to  by  the 
daughter's  husband,  said  that  it  was  not 
then  convenient  for  him  to  pay  it,  but  that 
on  his  arrival  at  the  plaintiffs  place  of  resi- 
dence, whither  he  was  then  bound,  he 
should  pay  the  money  due  him.  Held,  that 
no  action  could  be  maintained  by  the  plain- 
tiff on  the  express  promise,  but  that  on  this 
evidence  a  general  indebitatus  assumpsit  for 
money  received  to  the  plaintiff *s  use  might 
be  maintained,  as  the  evidence  was  sufficient 
to  revive  the  debt,  and  establish  a  considera- 
tion on  which  the  law  will  imply  a  promise, 
Jackson  v.  Mayo,  6  D.  167. 
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Upon  a  purchase  of  lands  by  a  minor,  two 
of  his  friends  gave  their  note  for  the  pur* 
chase-money,  he  promising  to  sign  the  note 
on  attaining  his  majority,  and  on  arriving  at 
full  age,  he  signed  a  memorandum  at  the 
foot  of  the  note,  acknowledging  himself 
bound  as  co-surety.  Held,  in  an  action 
against  him  on  the  note,  that  the  plaintiff 
might  show  by  parol  that  the  note  was 
given  for  the  defendant's  own  debt,  and  that 
the  engagement,  therefore,  not  being  col- 
lateral, no  new  consideration  was  necessary. 
Thompson  v.  Linscott,  11  D.  67. 

82.  What  will  not  be  so  deemed.  — 
1.  Generally. — An  infant's  confirmation  of 
sale  of  his  property,  after  he  becomes  of 
age,  will  not  be  presumed,  unless  it  clearly 
appear  that  he  received  an  equivalent  for  it 
Norrisv.  W ait,  44  D.  283. 

Where  a  minor  contracts  for  materials 
and  labor  for  the  improvement  of  his  prop* 
erty,  his  receipt  of  the  rents  from  the  prop- 
erty so  improved,  after  he  becomes  of  age, 
will  not  amount  to  a  ratification  of  the  con* 
tract,  so  as  to  give  to  the  contractor  a  Hen 
upon  the*  property.  MeCarty  v.  Carter,  96 
D.  572. 

A  conditional  promise  to  pay  when  the 
defendant  is  able  imposes  on  the  plaintiff 
the  necessity  of  proving  ability.  Thompson 
v.  Lay,  16  D.  325. 

The  following  acts  do  not  constitute  a  ratifi- 
cation: Bare  retention  of  consideration  of  an 
executory  contract  Benham  v.  Bishop,  23 
D.  358. 

An  offer,  on  coining  of  age,  to  submit  to 
arbitrament  the  question  of  his  liability.    lb. 

A  new  promise  made  after  majority,  but 
after  the  action  has  been  commenced.  Met* 
riam  v.  Wilkins,  25  D.  472. 

Mere  declarations  of  intention  of  a  party 
to  perform  a  contract  entered  into  by  him 
during  infancy,  when  made  to  a  third  per* 
son  in  no  way  interested  in  the  matter. 
HoU  v.  UnderhiO,  32  D.  380. 

Mere  acknowledgment  of  the  debt  after 
majority,  without  an  express  promise  to  pay. 
Turner  v*  Gaitlier,  35  R.  574;  Thompson  v. 
Lay,  16  D.  325;  Benham  v.  Bishop,  23  D. 
358;  Lawson  v.  Lovejoy,  23  D.  526. 

Part  payment  after  majority,  and  indorse- 
ments of  partial  payments  in  the  payee's 
handwriting,  found  after  his  death.  Catlin 
v.  Haddox,  44  R.  249. 

2.  Effect  of  acquiescence  or  lapse  of  time.  — 
Mere  lapse  of  time,  less  than  twenty-one 
years,  does  not  amount  to  an  affirmance  on 
the  part  of  a  grantor  of  a  deed  made  in  in- 
fancy, but  the  lapse  of  a  less  period  of  time, 
taken  in  connection  with  other  circum- 
stances, may  amount  to  a  confirmation 
thereof.  Cresinger  v.  Welch,  45  D.  565; 
Peterson  v.  LaUt,  69  P.  441;  GiUespk  v. 
Bailey,  29  R.  445. 

Mere  silence  and  inaction  will  not  amount 
to  a  ratification  of  a  deed  made  by  a  hue- 
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band  and  wife,  of  the  wife's  land,  while  she 
was  an  infant,  eighteen  and  a  half  years  of 
age;  and  the  deed  may  be  avoided  by  a  sub- 
sequent deed  made  thirty  years  afterwards, 
although  valuable  improvements  were  made, 
and  she  was  probably  aware  of  it,  and  made 
no  objection  or  claim.  Touse  v.  Norcoms,  51 
D.  175. 

3.  Illustrations.  —  An  infant  gave  his 
promissory  note  for  a  valuable  considera- 
tion, but  not  for  necessaries,  and  paid  a  part 
before  his  coming  of  ace.  After  coming  of 
age,  he  made  a  will,  and  therein  directed  his 
just  debts  to  be  paid.  In  a  suit  against  the 
executors,  they  were  held  not  liable  to  pay 
the  balance  due.    Smith  v.  Mayo,  6  D.  28. 

The  defendant,  while  an  infant,  purchased 
certain  mortgaged  real  estate,  and  in  the 
deed  to  her  covenanted  to  pay  the  mort- 
gage. She  thereafter  sold  the  real  estate 
at  an  advanced  price.  Some  years  after 
she  became  of  age,  the  mortgage  was  fore- 
closed by  action,  in  which  she  was  made  a 
party,  and  appeared.  A  judgment  thereon 
tor  deficiency  was  entered  against  her 
grantor.  Held,  that  the  covenant  was 
voidable  on  the  part  of  the  defendant,  and 
that  a  retention  of  the  fruits  of  her  sale 
after  she  became  of  age  was  not  an  act  in 
affirmance  of  the  contract,  nor  was  the  ap- 
pearance in  the  foreclosure  suit  an  act 
tending  to  ratify  her  obligation.  Walsh  v. 
Powers,  3  R.  654. 

An  infant  was  a  member  of  a  firm  which 
was  dissolved  seven  weeks  after  he  came 
of  age,  his  partners  agreeing  with  him  to 
assume  and  pay  all  the  debts  of  the  firm. 
Among  those  debts  were  certain  checks 
made  Dy  the  firm  for  goods  before  he  came 
of  age,  protested  for  non-payment,  but 
which,  until  after  the  dissolution,  he  sup- 
posed had  been  paid.  At  the  time  of  the 
dissolution,  some  of  the  goods  for  which 
the  checks  had  been  given  remained  un- 
sold, but  he  did  not  know  it.  He  had 
drawn  money  from  the  firm,  after  he  came 
of  age,  for  his  personal  use.  Held,  that 
these  facts  did  not  constitute  a  ratification 
of  his  promise  to  pay  the  checks.  Tobey  v. 
Wood,  25  R.  27. 

83.  When  infant  must  elect.  —If  an 
agreement  be  made  by  adults  on  one  side 
and  infants  on  the  other,  the  latter,  on 
coming  of  age,  will  be  compelled  to  make 
an  election  either  to  confirm  the  agree- 
ment as  a  whole,  or  to  relinquish  all  rights 
and  pretensions  resulting  from  it.  Overbach 
v.  Heermance,  14  D.  546. 

If  land  is  devised  to  be  sold,  and  the  pro- 
ceeds paid  to  an  infant,  the  infant  has  the 
right  to  take  either  the  land  or  money;  and 
if  the  guardian  sells  the  land,  and  the  sale  is 
not  advantageous  to  the  infant,  a  court  of 
equity  may  elect  for  him,  and  bind  him  by 
the  election.     Turner  v.  Street,  14  D.  792. 

84.  Effect  of   confirmation. —If  the 


guardian  of  an  infant  make  an  agreement 
setting  a  boundary  line,  and  the  latter,  after 
coming  of  age,  confirms  the  settlement,  and 
holds  possession  in  accordance  with  it,  it  is 
binding  both  on  the  infant  and  the  adult. 
Brown  v.  Caldwell,  13  D.  660. 

An  infant's  note  payable  to  bearer,  given 
as  the  consideration  for  a  purchase  which 
has  been  confirmed  on  coming  of  age,  will 
support  an  action  by  the  bearer,  for  the 
confirmation  extends  to  the  entire  contract. 
Cheshire  v.  Barrett,  17  D.  735. 

The  promise  of  a  person  after  he  arrives 
at  age,  to  pay  a  debt  contracted  daring  his 
minority,  removes  the  bar  of  infancy,  and 
authorizes  a  recovery  on  the  original  con- 
tract    HoU  v.  UnderhiU,  34  D.  148. 

A  promissory  note  made  by  an  infant  is) 
negotiable  after  confirmation,  and  an  action 
thereon  will  lie  in  the  name  of  the  indorsee. 
Edgerly  v.  Shaw,  57  D.  349. 

Where  ratification  of  an  infant's  deed  is 
by  a  written  instrument,  it  is  within  the 
policy  of  the  registry  laws;  if  by  acts  m  pais, 
then  a  subsequent  purchaser  mast  be  affected 
with  notice  of  such  acts.  Black  v.  Hills,  87 
D.  224. 

Possession  of  land  by  the  grantee  of  an 
infant  is  notice  of  any  acts  of  ratification. 
lb. 

2.   For  Wrongs  and  Crimes. 

85.  Responsibility  for  tortious  acts.* 
—  1.  In  general  —  An  infant  is  liable  for  his 
torts.    Scottv.  Watson,  74  D.  457. 

A  minor  who  commits  a  tort,  with  force, 
is  liable,  at  any  age,  to  be  proceeded  against 
like  an  adult    Paul  v.  Hummel,  97  D.  381. 

2.  Fraud  or  deceit.  —  An  action  of  deceit 
will  lie  against  an  infant  upon  the  sale  of  a 
horse  with  a  warranty  of  soundness,  know- 
ing him  to  be  unsound.  Word  v.  Vance,  9 
D.  683. 

An  infant  is  liable,  in  case,  for  the  fraud- 
ulent affirmation  that  he  is  of  age,  if  he 
afterwards  avoids  his  contract  by  reason  of 
his  infancy.  Burley  v.  Russell,  34  D.  146; 
Rice  v.  Boyer,  58  R.  53. 

An  actual  and  positive  fraud  of  an  infant 
can  be  committed  only  by  some  unequivocal 
act,  and  not  merely  inferred  by  his  silence 
or  acquiescence,  and  it  should  appear  that  he 
had  full  knowledge  of  his  rights,  and  that 
he  possessed  such  discretion  and  intelligence 
as  to  enable  him  to  comprehend  the  import 
and  effect  of  his  conduct  in  reference  to  his 
rights,  as  in  the  case  of  adults.  Barhatn  v. 
Turbeville,  57  D.  782. 

If  an  infant  forms  a  partnership  with  an 
adult,  he  holds  himself  forth  to  the  world  as 
not  being  an  infant  He  practices  a  fraud 
on  the  world.     Kemp  v.  Cook,  79  D.  681. 

3.  Malicious   prosecution. — An   infant   is 

•Liability  of  infants  for  tort  see  important 

note,  h»  D.  179-186. 

Not  liable  iot  false  representations  or  breaes 
of  contract,  see  n.te,  87  R.  413,  414. 
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mot  liable  for  the  malicious  prosecution  of  a 
rait  during  his  infancy,  where  it  was  brought 
in  his  name  by  bis  procftein  ami,  and  with- 
out his  knowledge  or  authority,  even  though 
he  expressly  assented  to  the  suit  after  he 
had  knowledge  of  it.  Bumham  v.  Seaverns, 
100  D.  123. 

4.  Misappropriation  of  chattel*.  — An  in- 
fant is  liable,  in  case,  for  embezzlement  of 

Soods  intrusted  to  him,  if  he  has  attained 
tie  age  of  discretion.  Peigne  v.  SutcUfc,  17 
D.  756. 

An  infant  is  liable  in  trover  for  a  watch 
borrowed  from  the  owner  s  wife,  and  not  re- 
turned on  demand,  where  no  express  or  im- 
plied authority  to  lend  it  is  shown,  or  even 
if  such  authority  is  shown,  if  he  uses  it  for  a 
different  purpose  from  that  for  which  it  was 
borrowed.     Greeny.  Sperry,  42  D.  519. 

An  infant  bailee  is  liable  for  conversion 
when  he  departs  from  the  object  of  the  bail- 
ment, although  so  long  as  he  keeps  within 
its  terms  his  infancy  is  a  protection.  Towne 
v.  Wiley,  56  D.  85. 

An  infant  is  liable  in  assumpsit  for  money 
stolen  by  him,  or  .for  the  proceeds  of  stolen 
property  when  converted  into  money.  Shaw 
v.  Coffin,  4  R.  290. 

An  infant,  hiring  a  horse  to  go  to  a  cer- 
tain place,  and  going  elsewhere,  is  liable  for 
conversion.  Freeman  v.  Boland,  51  &  340. 
And  see  Bay  v.  Tubbs,  28  R.  519. 

5.  Personal  injuries.  —  An  infant  is  civilly 
liable  for  injuries  which  he  does  to  another, 
even  though  be  acts  by  the  command  of  his 
father.    Humphrey  v.  Douglass,  33  D.  177. 

Infancy  is  no  defense  to  an  action  for  as- 
sault and  battery.  Peterson  v.  Haffner,  26 
£.81;  even  when  the  assault  is  uninten- 
tional.    Conway  v.  Reea\  27  R.  354. 

An  assault  and  battery  was  committed  on 
an  infant,  by  an  adult  and  another  infant, 
for  which  suit  was  brought  against  the  latter 
only,  who  pleaded  a  satisfaction  and  dis- 
charge between  the  plaintiff  and  the  other 
joint  trespasser.  Hela,  that  the  plaintiff  was 
not  bound  by  such  agreement.  Baker  v. 
LoveUy  4  D.  88. 

6.  Trespass.  —An  infant  is  liable  in  tres- 
pass quart  clausum,  though  the  trespass  com- 
plained of  was  committed  by  the  express 
command  of  his  father.    Scott  v.  Watson,  74 

D.  457. 

An  infant,  though  under  the  age  of  seven 
years,  is  liable  in  an  action  for  trespass. 
HuchtingY.  JSngel,  84  D.  741. 

86.  when  subject  to  punishment 
for  crime.*  —  An  infant  between  seven  and 
fourteen  years  of  age  is  prima  facie  incapable 
of  committing  crime;  but  this  presumption 
may  be  overcome  by  evidence  clearly  prov- 
ing the  existence  of  that  knowledge  and 
discretion  deemed  requisite  to  a  legal  ac- 
countability^ 

*  See  note  on  an  infant's  responsibility  for 
crime,  TO  *>.  406-499. 


And  if  it  appear,  by  strong  and  irresistible 
evidence,  that  he  had  sufficient  discernment 
to  distinguish  good  from  evil,  to  comprehend 
the  nature  and  consequences  of  his  acts,  he 
may  be  convicted,  and  receive  judgment  of 
death.    State  v.  Aaron,  7  D.  592. 

An  infant  under  fourteen  is  presumed  to 
be  incapable  of  committing  or  attempting  to 
commit  rape.  Such  presumption  may  be  re- 
butted by  proof  that  he  had  arrived  at  the 
state  of  puberty,  and  was  capable  of  con- 
summating the  crime  of  which  he  is  accused. 
Williams  v.  Slate,  45  D.  536. 

A  charge  of  felony  can  be  established 
against  an  infant  of  eleven  years  of  age  only 
by  the  strongest  and  clearest  proof  of  his 
capacity  to  entertain  a  criminal  intent. 
Angeto  v.  People,  36  K.  132. 

An  infant  may  be  convicted  of  obtaining 
goods  by  false  pretenses,  where  he  purchases 
such  goods  on  a  credit,  by  falsely  represent- 
ing himself  to  be  a  joint  owner  with  his 
father  of  certain  property.  People  v.  Ken* 
daU,  37  D.  240. 

An  infant  of  an  age  to  be  responsible  for 
crime  is  liable  to  criminal  prosecution  for 
an  injury  caused  to  another  by  throwing  a 
stone  in  sport,  and  without  malice;  ana  a 
charge  by  the  court,  that  if  the  jury  believe 
that  the  defendant  intentionally  hit  the 
complainant  with  a  stone,  and  there  was 
no  legal  justification,  he  was  guilty  of  as- 
sault and  battery,  and  it  was  their  duty 
so  to  find,  is  not  error.  HiU  v.  State,  36  R. 
120. 

87.  When  not  io  subject.  —  Upon  his 
mere  naked  confessions,  an  infant  under 
twelve  years  of  ago  cannot  be  convicted  of  a 
capital  offense.    State  v.  Aaron,  7  D.  592. 

A  male  infant  about  twelve  years  old  put 
his  hand  over  the  mouth  of  a  girl  ten  years 
old,  while  his  elder  brother  attempted  to 
commit  a  rape  upon  her.  Held,  not  suffi- 
cient to  warrant  his  conviction  as  principal 
in  the  second  degree.  Law  v.  Com,,  40  R.  750. 

IV.  Actions  bt  ob  against  Infants. 

38.  The  protection  accorded  by  the 
courts.  —The  jurisdiction  of  equity  to  pro- 
tect infants  is  not  confined  to  strictly  fidu- 
ciary relations.  It  may  give  relief  in  all 
cases  where  influence  is  acquired  and  abused, 
and  confidence  reposed  and  betrayed.  Long 
v.  Mulford,  93  D.  638. 

Perhaps  the  court  might  permit  an  infant 
to  sue  in  forma  pauperis,  if  unable  to  in- 
demnify a  responsible  person  for  costs;  but 
it  would  first  see  that  there  was  probable 
cause  to  sue,  and  appoint  a  proper  person  as 
prochein  ami.    Fulton  v.  Rosevtlt,  19  D.  409. 

Equity  will  not  compel  an  infant  to  exe- 
cute a  contract  for  sale  of  his  land,  where 
the  contract  was  procured  from  him  by  fraud; 
neither  will  it  require  him  to  make  com- 
pensation if  he  was  not  guilty  of  any  fraud. 
OriffU  v.  Younger,  51  D.  433. 
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89.  Bight  of  infants  to  sue.  —  An 
action  to  recover  lands  conveyed  by  an  in- 
fant cannot  be  maintained  by  him  until  he 
has  first  done  some  act  which  is  sufficient  to 
disaffirm  and  avoid  his  deed.  Bool  v.  Mix, 
31  D.  285. 

An  infant  may  obtain  in  chancery  an  ac- 
counting of  rents  and  profits  from  a  disseisor 
who  has  entered  on  lands  of  which  the  in- 
fant holds  the  legal  title.  Carmichael  v. 
Hunter,  35  D.  401. 

Where  some  of  several  coparceners  are  in- 
fants, all  are  entitled  to  an  accounting  in 
eouity  of  the  rents  and  profits  realized  by  a 
disseisor.    lb. 

A  minor  may  make  the  necessary  contracts 
for  the  commencement  and  prosecution  of  a 
civil  suit,  where,  under  the  peculiar  circum- 
stances of  the  case,  it  is  the  only  means  by 
which  he  can  procure  the  absolute  neces- 
saries which  he  requires.  Munson  v.  Wash- 
hand,  83  D.  151. 

40.  Parties.  —  An  action  for  an  injury 
to  a  child  lies  in  the  name  of  the  child. 
HartJUld  v.  Roper,  34  D.  273. 

41.  Process,  and  how  served.  —  A 
general  appearance  to  a  ecu  fa.,  and  demurrer 
for  the  defendants  by  counsel,  cannot  be  re- 
garded as  an  appearance  for  infant  parties 
who  were  not  served  with  process.  Valen- 
tine v.  Cooley,  33  D.  166. 

A  sale  made  under  such  process,  although 
void  as  to  infant  defendants  who  were  not 
served,  is  not  on  that  account  void  as  to 
adult  defendants,  but  will  pass  all  their  in- 
terest in  the  land.     lb. 

Infants  who  are  not  personally  served 
with  process  are  not  made  parties  to  a 
proceeding  by  the  mere  appointment  of  a 
guardian  ad  litem,  when  the  record  exhibits 
no  proof  of  acceptance  by  the  guardian  or 
knowledge  of  the  trust  allotted  to  him,  or 
that  he  appeared  in  the  action  and  defended 
it.    Shaefer  v.  Gates,  38  D.  164. 

Service  of  process  upon  a  party  as  guar- 
dian ad  litem  of  infant  defendants,  before 
his  appointment,  is  unauthorised  and  void, 
and  the  return  of  such  service  indorsed 
thereon  does  not  prove  notification  to  the 
guardian  of  his  appointment.     lb. 

Service  of  process  on  infants  is  unneces- 
sary, where  they  appear  and  petition  to  be 
made  parties,  and  a  guardian  ad  litem  is 
appointed  for  them.  Bttrch  v.  Breckinridge, 
63  D.  553. 

42.  Necessity  of  guardian  ad  litem. 
—  It  is  indispensable  to  the  validity  of  a 
judgment  against  an  infant  that  the  record 
should  show  that  he  was  made  a  party  in 
some  legal  and  effectual  mode.  Shaefer  v. 
Gates,  38  D.  164. 

Judgment  against  an  infant  defendant 
should  never  be  rendered,  except  after  his 
appearance  in  the  action  by  guardian,  unless 
the  court  is  first  satisfied  that  the  guardian 
had  been  vigilant  and  faithful,  and  had  as- 


certained that  there  was  no  available  de- 
fense,   lb. 

Judgment  by  default  against  an  infant  is 
void  when  there  is  nothing  in  the  record 
showing  an  acceptance  by  a  guardian  ad 
litem  of  his  trust,  or  notice  to  him  thereof. 
lb. 

It  is  error  to  enter  a  decree  against  in* 
fant  defendants,  without  assigning  them  a 
guardian  ad  litem,  and  though  the  infancy 
did  not  appear  in  the  original  proceedings, 
yet  if  alleged  in  a  petition  for  a  rehearing, 
the  decree  being  interlocutory,  a  guardian 
ad  litem  ought  to  be  appointed.  Roberts  r. 
Stanton,  5  D.  463. 

Judgment  against  an  infant  in  an  action 
of  partition,  for  whom  no  guardian  ad  Stem 
has  been  appointed,  is  not  void,  and  can  only 
be  taken  advantage  of  by  such  infant  or  bis 
privies  in  blood,  by  writ  of  error.  Avsti*  t. 
Charlestown  Female  Seminary,  41  D.  487. 
S.  P.,  Peak  v.  Shotted,  74  D.  83. 

An  infant  becoming  a  party  to  a  trustee 
process  as  claimant  is  not  bound  by  the  pro- 
ceeding, unless  his  rights  were  actually  tried 
and  adjudicated,  and  he  appeared  by  guar- 
dian, and  not  by  prochem  ami.  Keeler  v.  Fae- 
sett,  52  D.  71. 

Where  an  infant  against  whom  judgment 
has  been  recovered  appeared  by  attorney,  he 
may,  upon  motion,  when  he  becomes  of  age, 
have  the  same  set  aside.  Powell  v.  Gott,  58 
D.  153;  Thornton  v.  Thornton,  72  D.  266. 

Judgment  so  entered  against  an  infant  is 
not  an  irregularity,  but  an  error.  Powell  v. 
Gott,  53  D.  153. 

Infant  defendants  must  be  protected  by 
guardian  ad  litem,  though  they  are  before 
the  court.  If  not,  all  proceedings  against 
them  will  be  tainted  with  a  fatal  irregu- 
larity.    McDaniel  v.  CorreU,  68  D.  587. 

A  decree  of  foreclosure  and  sale,  on  de- 
fault of  a  guardian  ad  litem  of  an  infant  feme 
covert,  who  executed  the  mortgage  to  secure 
a  debt  of  her  husband,  and  whose  only  right 
of  appeal  expired  before  her  majority,  may 
be  attacked  by  her  as  void,  in  ejectment  to 
recover  the  mortgaged  premises.  Chandler 
v.  McKinney,  74  D.  686. 

No  presumption  will  be  made  that  a 
guardian  ad  litem  appeared  for  infant  de- 
fendants, when  the  record  expressly  affirms 
that  he  did  not  appear,  and  tnat  the  judg- 
ment rendered  against  them  was  by  default. 
Shaefer  v.  Gates,  38  D.  164;  Towneend  r. 
Taltant,  91  D.  617. 

A  minor  can  only  appear  to  defend  by 
guardian,  and  not  in  person  or  by  attorney. 
If  a  minor  defendant  fails  to  appear  to  have 
a  guardian  appointed,  the  plaintiff  should 
apply  to  the  court,  before  plea,  to  appoint  a 
guardian.     Peak  v.  Shotted,  74  D.  8l 

A  contract  of  an  infant  cannot  be  enforced 
against  him  by  action  at  law  or  suit  is 
equity,  without  the  appointment  of  a  guar- 
dian ad  litem,  and  a  judgment  at  law  obtained 
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Without  such  appointment  will  be  reversed, 
/orris  v.  Richardson,  83  D.  618. 

Proceediugs  in  insolvency  in  invllum 
against  an  infant,  not  represented  by  guar- 
dian ad  litem,  are  void,  and  a  creditor  hav- 
ing a  valid  attachment  upon  his  estate  may 
maintain  a  bill  in  equity  to  set  them  aside, 
although  such  creditor's  claim  is  one  which 
might  oe  avoided  by  the  infant,  on  plea  and 
proof  of  infancy.     lb. 

A  guardian  ad  litem,  not  an  attorney, 
must  be  appointed  under  the  California  pro- 
bate act  of  1851  to  represent  minor  heirs 
who  have  no  general  guardian,  upon  the 
hearing  of  a  petition  for  a  sale  of  the  dece- 
dent s  realty,  and  the  appointment  of  attor- 
neys to  represent  absent  and  minor  heirs  is 
without  authority.  Toumsend  v.  Taliant,  91 
D.  617. 

48.   or  next  friend.  —  Any  one 

may  sne  in  an  infant's  name,  without  his 
knowledge  or  consent,  as  next  friend;  but 
on  proper  application,  the  court  will  refer  it 
to  a  master  to  ascertain  whether  the  suit  is 
for  the  infant's  benefit,  and  if  he  reports 
that  it  is  not,  the  proceedings  will -be  stayed. 
The  rule  is  different  as  to  a  suit  brought  in 
the  name  of  a  /erne  covert  Fulton  v.  Rosevelt, 
19  D.  409. 

Guardian  ad  litem  and  prochein  ami  are 
different,  in  that  though  an  infant  may  pro- 
secute by  the  latter,  he  must  always  defend 
by  the  former.  Mites  v.  Kaigler,  30  D. 
425. 

An  infant  may  sue  by  prochein  ami  when 
she  has  no  guardian,  or  having  a  guardian,  he 
refuses  to  appear  for  her.  Apthorp  v. 
Backus,  1  D.  2o. 

An  infant  may  sue  by  prochein  ami,  in 
Vermont,  notwithstanding  he    may  have  a 
guardian.     Thomas  v.  Dike,  34  D.  690. 
.  An  infant  ought  to  sne  by  prochein  ami. 
Drago  v.  Mono,  40  D.  592. 

4A.  When  and  how  the  objection  of 
"  no  guardian  "  should  be  interposed. 
—The  objection  of  the  infancy  of  plaintiff 
ean  only  be  made  by  plea  in  abatement,  and 
cannot  be  given  under  the  general  issue,    lb. 

The  infancy  of  plaintiff  is  matter  of  form, 
and  is  waived  by  pleading  the  general  issue. 
lb. 

It  is  error  in  fact  for  an  infant  to  appear 
in  person  or  by  attorney,  and  may  be  as- 
signed in  the  court  in  which  the  judgment 
was  rendered.    Peak  v.  S flatted,  74  D.  83. 

45.  The  power  to  appoint.  —  On  ap- 
peal it  will  be  held  that,  unless  there  was 
complete  service  upon  minors,  the  court  be- 
low has  no  jurisdiction  to  appoint  a  guardian 
ad  Utem,  or  to  make  any  order  prejudicial  to 
their  rights.    Moomey  v.  Maas,  92  D.  395. 

46.  who  may  be  appointed.  —  In  the 
appointment  of  a  guardian  ad  litem  for  an 
infant  defendant,  where  the  father  is  com- 
plainant, the  grandfather,   being  the   next 

of  the  infant*  is  entitled  to 


be  consulted.  Grant  v.  Van  Schoonhoven,  37 
D.  393. 

A  guardian  ad  Utem  mav  be  appointed  on 
motion  of  either  party  to  the  action;  but  the 
court  will  never  permit  the  adverse  party  to 
choose  the  guardian  for  the  infant.  Ralston 
v.  Lahee,  74  D.  291. 

The  fact  that  a  guardian  ad  Utem,  at  the 
date  of  the  decree,  was  interested  against 
the  infant  in  the  subject-matter  of  the  con- 
troversy is  not  such  conclusive  evidence  of 
fraud  as  to  authorise  the  setting  aside  of  the 
decree  for  that  reason  alone,  unless  it  is 
further  shown  that  the  guardian  made  use 
of  his  position  to  work  some  injury  to  the 
interest  of  the  infant,    lb. 

47.  Mode  of  appointment.  —  A  peti- 
tion for  the  appointment  of  a  guardian  ad 
litem  for  an  infant  defendant  by  a  master 
must  show  that  the  infant  has  been  served 
with  process  of  subpcsna  to  appear,  or  that 
he  has  been  proceeded  against  as  an  absentee 
and  an  order  obtained  for  his  appearanoe 
under  the  statute.  Grant  v.  Van  8ehoon» 
haven,  87  D.  393. 

An  answer  filed  by  a  guardian  ad  Utem  is 
proof  of  notice  to  him  of  the  appointment 
and  of  his  acceptance.  Beekr  v.  Bullitt,  18 
D.  161. 

48.  Effect  of  appointment.  —  Notice 
to  a  guardian  ad  lUem  of  his  appointment 
does  not  make  those  in  whose  behalf  he  is 
appointed  defendants  to  the  action,  so  as  to 
bind  them  by  a  judgment  Shaefer  v.  Gates, 
38  D.  164. 

The  court  will  presume  that  minors  were 
personally  in  court  when  a  guardian  ad  litem 
was  appointed  for  tbem  "on  motion,"  the 
record  not  specifying  whose  motion.  Horner 
v.  State  Bank,  48  D.  355. 

49.  Security. — An  insolvent  person 
suing  as  prochein  ami  for  an  infant  will  be 
required,  on  the  defendant's  application,  to 
give  security  for  oosts.  Fulton  v.  RoseieU, 
19  D.  409. 

50.  Powers  and  duties  of  the  guar- 
dian or  next  friend.— 1.  Of  the  guardian, 
—  A  guardian  ad  litem  appointed  to  repre- 
sent an  infant  in  a  suit  for  partition  has 
power  to  defend  for  the  infant  solely  against 
the  claim  set  up  for  partition  of  the  common 
estate.  The  appointment  of  such  guardian 
is  a  special  power  exercised  by  the  court, 
and  gives  only  a  special  and  limited  authority 
to  the  guardian;  and  his  acts,  so  far  as  they 
transcend  this  authority,  are  void.  The  guar- 
dian has  no  power  to  admit  away  the  rights 
of  the  infant,  nor  can  the  court  give  effect  to 
any  such  admission  as  to  a  matter  and  for  a 
purpose  not  within  the  scope  of  the  appoint- 
ment or  the  purview  of  the  complaint  in  the 
suit.      Waterman  v.  Lawrence,  79  D.  212. 

A  guardian  ad  Utem  must  protect  the 
rights  of  his  ward,  and  it  is  his  special  duty 
to  ascertain  and  bring  these  rights  directly 
under  the  consideration  of  the  court  for  do- 
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eision;  for  the  court  will  not  suffer  the  ward 
to  be  prejudiced  either  by  the  admissions  or 
laches  of  the  guardian.  Long  v.  Mulford,  93 
D.  638. 

Equity  will  not  permit  a  guardian,  or  other 
person  standing  in  a  fiduciary  relation,  or 
who,  from  the  relation  in  which  he  stands  to 
another,  is  capable  of  exercising  an  undue 
influence  over  his  mind,  to  derive  profit  from 
any  transaction  which  takes  place  during  the 
continuance  of  such  relation.     lb. 

A  guardian  ad  litem  cannot  bind  those 
whom  he  represents  by  a  contract  with  an 
attorney,  fixing  his  compensation  in  the  suit. 
Cote  v.  Superior  Court,  49  R.  78. 

2.  Of  the  next  friend.  —  A  prochein  ami 
cannot  receive  the  money  on  a  judgment  in 
favor  of  his  infant,  enter  satisfaction,  and 
take  the  money  ont  of  court;  much  less  can 
he  compound  the  judgment  Miles  v.  Kaig- 
7er,  30  D.  426;  Smith  v.  Redue,  44  D.  429. 

His  power  ceases  when  the  judgment 
debtor  files  his  bill  in  chancery  to  enjoin 
further  proceedings  on  the  judgment.  Miles 
v.  Kaigler,  30  D.  425. 

Where,  on  the  proehem  amCs  death,  the 
Infants  inherit  from  him  property  greater  in 
amount  than  the  judgment  which  he  com- 
pounded, yet  chancery  will  not  prevent  their 
looking  to  the  judgment  debtor,  especially 
where  the  composition  is  of  doubtful  nature, 
and  make  the  debtor  resort  to  the  prochein 
amCs  estate.    lb. 

51.  Termination  of  guardian's  au- 
thority on  majority  of  infant. —  When 
an  infant  in  whose  name  an  action  is  prose- 
cuted by  a  prochein  ami  or  guardian  attains 
his  majority,  he  may  elect  to  proceed  or  not. 
If  he  elects  to  proceed,  no  amendment  of 
the  declaration  is  required.  A  suggestion 
on  the  record  that  he  has  attained  to  full 
age  is  sufficient.  Shuttlesworth  v.  Hughey, 
60  D.  130. 

After  an  infant  comes  of  age,  and  before  a 
decree  against  him  is  made  absolute,  he  may, 
as  a  mtter  of  course,  obtain  leave,  on  motion, 
to  amend  his  answer  or  to  put  in  a  new  one. 
By  the  new  answer  he  may  make  a  better 
defense,  and  support  that  defense  by  evi- 
dence, and  may  file  a  bill  of  discovery. 
Ralston  v.  Lahee,  74  D.  291. 

An  infant  defendant  wishing  to  make  a 
new  defense  must  apply  to  the  court  as  early 
as  possible  after  attaining  his  majority;  for  if 
he  is  guilty  of  any  laches,  his  application  will 
be  denied.     lb. 

52.  Actions  against  infants,  gener- 
ally.—  Assumpsit  will  lie  against  an  infant 
to  recover  money  embezzled.  Penrose  v. 
Curren,  24  D.  356. 

Case  will  not  lie  to  recover  damages  for 
the  death  of  a  horse  which  the  infant  had 
hired  to  go  to  one  place,  but  had  driven 
much  farther.     lb. 

Whether  an  action  would  lie  for  damages 
occasioned    by   cruel    driving   to  a  horse 


which  the  infant  had  hired,  the  contract  of 
hiring  coming  within  the  exception  of  neces- 
saries, qucsre.    lb. 

Detinue  will  lie  against  an  infant  for  goods 
delivered  upon  a  special  contract  for  a  spe- 
cific purpose,  after  the  contract  is  avoided. 
lb. 

An  infant  is  liable  in  ejectment,  if  he  holds 
wrongful  possession  of  the  property  sued  for. 
MeCoon  v.  Smith,  38  D.  623. 

An  infant  is  not  liable,  in  trespass  on  the 
case,  for  a  false  and  fraudulent  warranty  on 
the  sale  of  a  horse.  West  v.  Moore*  39  D. 
236. 

Where  the  substantive  ground  of  action 
rests  in  contract,  a  minor  cannot  be  rendered 
liable  by  changing  the  form  of  action,  when 
he  would  not  be  liable  on  the  contract  itself. 
lb. 

Trover  or  replevin  may  be  maintained  for 
goods  purchased  by  an  infant,  if  he,  on  com- 
ing of  age,  repudiates  the  contract  of  pur- 
chase.   Kitchen  v.  Lee,  42  D.  101. 

58.  The  defense  of  infancy.— An  ac- 
tion against  an  adult  on  a  contract  made  by 
him  when  an  infant  cannot  be  sustained,  un- 
less after  majority  there  be  an  express  ratifi- 
cation, either  by  a  new  promise  to  payor  by 
such  positive  acts  as  amount  to  an  express 
and  unequivocal  promise.  The  rule  is  more 
stringent  than  where  the  defense  is  the  stat- 
ute of  limitations.  TibbeU  v.  Oerrish,  57  D. 
307. 

Where  goods  are  sold  to  an  infant,  on  a 
credit,  he  representing  himself  of  age,  and 
he  pleads  his  infancy  to  avoid  payment,  the 
vendor  may  reclaim  the  goods,  as  the  prop- 
erty did  not  pass.  Badger  v.  Pkinney,  8  IX 
106. 

An  infant  is  not  estopped  from  pleading  in- 
fancy to  an  action  for  the  price  of  goods  not 
necessaries,  by  the  fact  that  he  represented 
himself  to  be  of  age  when  he  bought  the 
goods,  and  the  seller  relied  on  that  represen- 
tation. Conrad  v.  Lane,  37  R.  412;  Wkland 
v.  Kobiek,  51  R.  676. 

Where  the  defendant  in  an  action  here  on 
a  promissory  note  made  in  Jamaica  set  up 
infancy  as  a  defense, — held,  that  he  was 
bound  to  show  that  such  a  plea  would  be  a 
good  defense  in  Jamaica.  Thompson  v. 
Ketcham,  6  D.  332. 

A  plea  of  infancy,  with  an  averment  that 
the  injury  occurred  through  the  defendant's 
unskillfulness  and  want  of  knowledge,  dis- 
cretion, and  judgment  in  driving  a  horse 
while  bailed  to  him,  would  be  a  good  answer 
to  an  action  of  trespass  for  injury  to  the 
horse;  but  without  such  averment,  the  in- 
jury will  be  presumed  willful,  and  will 
amount  to  an  election  to  disaffirm  the  eon- 
tract.     Campbell  v.  Stakes,  19  D.  561. 

Infancy  ot  a  lessee  constitutes  no  defease 
to  trover  for  crops  converted,  brought  upon 
a  provision  in  the  lease  reserving  to  the 
lessor  a  lien  thereon  for  the  rent;  for  his 
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liability  arises  from  tort,  not  from  a  broach 
of  contract    Baxter  v.  Bush,  70  D.  429. 

Infancy  is  a  good  plea  in  bar  to  an  action 
on  the  ease  against  an  infant  for  deceit  in 
the  sale  of  a  horse,  no  matter  what  false 
representations  he  may  have  made  at  the 
time  of  the  sale  as  to  the  soundness  of  the 
ho.se.     GUson  r.  Spear,  88  D.  650. 

An  infant  is  liable  in  an  action  ex  deUcto 
for  an  actual  and  willful  fraud  only  in  cases 
in  which  the  form  of  action  does  not  sap- 
pose  that  a  contract  has  existed;  and  where 
the  gravamen  of  the  fraud  consists  in  a 
transaction  which  really  originated  in  con- 
tract, the  plea  of  infancy  is  a  good  defense. 
lb. 

In  an  action  on  the  case  in  which  it  was 
alleged  that  the  defendant,  having  hired  the 
plaintiffs  horse,  drove  him  so  carelessly  and 
immoderately  as  to  cause  death,  defendant 
pleaded  that  at  the  time  he  was  an  infant. 
Held,  that  the  plea  was  good.  Baton  v. 
Hill,  9  R.  189. 

54.  and  how  waived. —A  refusal 

of  leave  to  plead  infancy  after  answer  to  the 
merits,  and  when  the  parties  are  about  to 
go  to  trial,  is  not  error.  Moke  v.  Fcllman, 
67  D.  656. 

55.  Pleading.  —  Infancy  should  be 
pleaded  when  relied  on  as  defense;  and  if 
properly  pleaded,  and  wrongfully  disre- 
garded by  the  court,  the  error  cannot  be  in- 
quired into  collaterally,  but  should  have 
been  reversed  in  a  direct  proceeding.  Hemp 
etead  v.  Dkk*m,  71  D.  260. 

A  partial,  qualified,  or  conditional  promise 
to  pay  a  contract  entered  into  in  infancy  is  a 
new  promise  founded  upon  the  original  con- 
sideration, and  not  a  ratification  of  the  old 
one,  and  it  must  be  declared  upon  as  a  new 
promise.     Bdgtrly  v.  Shorn,  57  D.  849. 

Infanta  have  such  a  basis  of  claim  to  land 
as  they  are  bound  to  set  up  and  have  adju- 
dicated in  an  action  brought  against  them 
to  determine  an  adverse  claim,  where  the 
father  and  mother  of  such  infants  have  en- 
tered into  a  deed  of  separation  containing  a 
covenant  that  the  wife  will  hold  land  then 
owned  by  her  for  the  joint  benefit  of  berself 
and  children,  and  will  convoy  one  third  of 
the  land  to  each  of  the  children  when  they 
shall  come  of  age.  Joyce  v.  McAvov,  89  D.  172. 

The  complaint  in  an  action  by  the  guardian 
of  an  infant  upon  a  promissory  note,  pay- 
able to  the  ward,  and  whioh  had  been  as- 
signed by  the  latter,  need  not  show  that  the 
infant  disaffirmed  the  assignment  before 
payment  by  the  maker  to  the  assignee,  this 
being  matter  of  defense.  Brigge  v.  McCabe, 
89  D.  503. 

56.  Eviderce. — Where  a  plaintiff  sues 
as  an  infant,  and  the  defendant,  not  contest- 
ing his  infancy,  pleada  the  general  issue,  the 
plaintiff  must  prove  the  infancy,  if  such 
proof  is  necessary  to  make  out  his  title. 
OreJtard  v.  Williamson,  22  D.  102. 
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Evidence  that  plaintiff  was  "a  small  girl" 
in  1842,  and  that  in  the  fall  of  1848  she  was 
"upwards  of  twenty -one  years  of  age,"  is 
not  sufficient  to  sustain  an  allegation  m  her 
petition  that  she  attained  her  majority  on 
the  twenty-seventh  day  of  October,  1848, 
and  that  prior  to  that  date  she  was  an  infant 
under  the  age  of  twenty-one.  HiUebramt  v. 
Brewer,  55  D.  757. 

A  promise  by  an  adult  to  pay  a  note  mads 
in  infancy,  if  he  signed  it,  is  competent  evi- 
dence, the  signature  having  been  admitted, 
to  remove  the  bar  of  infancy.  Tibbete  v. 
Gerriehf  67  D.  907. 

An  infant  is  not  bound  by  admissions 
made  in  his  behalf,  unless  they  are  for  his 
benefit.  Facts  whioh  may  be  the  subject  of 
admission  on  the  part  of  adults  must  be 

? roved  against  the  infant    Baleton  v.  Lahee, 
4  D.  291. 

The  admission  by  a  guardian  of  facts 
forming  part  of  the  records  of  the  court  does 
not  prejudice  the  rights  of  an  infant  defend- 
ant,   lb. 

An  infant  is  as  much  bound  bv  the  act  of 
him  who  conducts  his  case  as  is  an  adult, 
provided  he  acts  bona  fide;  if,  therefore,  the 
solicitor  of  an  infant  consents  to  take  evi- 
dence in  a  chancery  proceeding  by  affidavit, 
instead  of  by  interrogatories,  the  infant  will 
be  bound  thereby,    lb. 

Infancy  is  a  personal  privilege  or  exemp- 
tion, and  the  burden  of  proof  rests  on  the 
person  setting  up  the  privilege.  Campbell 
v.  Wilton,  76  D.  67. 

To  prove  the  defense  of  infancy,  the  in* 
font  may  testify  as  to  information  derived 
from  his  mother,  although  she  is  living  and 
within  the  county  of  trial.  Pearee  v.  Kyeer, 
57  R.  240. 

57.  Staying  proceedings— Parol  de- 
murrer. —  At  common  law,  when  an  infant 
heir  was  sued  upon  a  specialty  obligation  of 
his  ancestor,  chargeable  upon  the  inherit- 
ance, he  might  pray  that  "  the  parol  demur, M 
—  in  other  words,  that  the  proceedings  be 
stayed  until  he  should  attain  his  majority; 
but  this  privilege  was  confined  to  the  heir 
alone,  and  did  not  extend  to  devisees.  Joyce 
v.  McAvoy,  89  D.  172. 

In  suits  against  infant  "  heirs,"  courts  of 
equity  followed  the  example  of  common-law 
courts,  where  the  equity  depended  upon  the 
liability  of  the  heir  to  pay  out  of  the  de- 
scended assets;  but  in  a  certain  class  of 
oases  affecting  the  title  of  infants  to  real 
estate,  they  adopted  another  rule,  by  whioh 
a  clause  wan  inserted  in  the  decree  giving 
the  infant  a  day  after  becoming  of  age  to 
show  cause  against  it.     76. 

Parol  demurrer,  upon  which  English 
equity  practice  in  suits  against  infant  heirs 
was  founded,  has  been  abolished  by  stat- 
ute in  England,  and  in  some  states  of  the 
American  Union,  where  it  once  prevailed. 

/ 
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roper  to  be  made  as  against  an  infant,  is 
in  ding  upon  him.    lb. 
50.  and  how  impeached.  —  A  de- 
cree in  favor  of  infants  is  conclusive  upon 
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58.  Judgment,   or 
raent  against  an  infant  is  not  void; 
voidable.     Courts  will  sustain  the  acts  of  ah 
infant,  and  bind  him,  unless  the  acts  are 
clearly  prejudicial  to  the  infant.    Kemp  v. 
Cook,  79  D.  681. 

A  judgment  against  an  infant  is  voidable, 
if  at  all,  only  by  some  direct  proceeding 
drought  by  him  for  that  purpose.  Beeler  v. 
Bullitt.  13  D.  161. 

No  valid  decree  can  be  rendered  against 
an  infant  by  default,  nor  upon  the  answer 
of  his  guardian.  Ralston  v.  Lahee,  74  D. 
291. 

A  bill  cannot  be  taken  as  confessed  against 
infant  defendants,  or  their  guardians,  upon 
failure  to  answer,  when  copies  only  of  the 
notes  which  arc  the  subject-matter  of  suit 
are  filed.     Hanna  v.  Spotts,  43  D.  132. 

Where  an  infant  is  a  party  to  a  suit,  and 
a  decree  is  given  against  him,  he  should  be 
allowed  a  day,  on  arriving  at  maturity,  to 
show  cause  against  such  decree.  Lockwood 
v.  Strndley,  12  D.  97;  Hanna  v.  Spotty  43  D. 
132;  Long  v.  Mufford,  93  D.  638. 

An  infant's  right,  under  the  California 
practice,  to  have  a  day  given  in  the  judgment 
to  show  cause  against  it,  is  questionable  in 
any  ease  or  under  any  circumstances.  Joyce 
v.  McAvoy,  89  D.  172. 

Even  under  a  law  which  entitles  the  infant 
to  have  a  day  given  in  judgment,  it  is 
simply  erroneous  if  the  judgment  is  abso- 
lute, giving  no  day,  and  it  -will  be  reversed 
or  modified  on  appeal;  or  if  properly  attacked 
by  a  direct  proceeding,  will  be  vacated  for 
the  error  and  irregularity.  Such  a  judg- 
ment is  only  voidable,  not  void,  and  is  valid 
until  reversed  or  set  aside.    lb. 

The  insertion  of  a  clause  "giving  day," 
etc.,  in  a  decree  for  a  conveyance  by  an  in- 
fant, of  his  estate  was  so  strictly  insisted 
upon  in  all  cases  under  the  English  equity 
practice  that  the  omission  of  it  was  consid- 
ered as  error  in  the  decree.  8ueh  omission, 
however,  did  not  make  the  decree  \  oid.    lb, 

A  decree  against  an  infant,  in  an  action  to 
determine  an  adverse  claim  to  real  estate 
which  does  not  give  the  infant  a  day  to  show 
cause  against  the  judgment  after  he  comes 
of  age,  is  not  for  that  reason  void,  and  can- 
not be  collaterally  impeached  in  an  action  to 
recover  possession  of  the  land  after  the  in- 
fant comes  of  age,     lb. 

A  decree  against  an  infant  trustee,  even 
when  the  trust  result*  by  implication  of  law, 
is  not  erroneous  for  want  of  allowing  him  a 
day  to  answer  after  coming  of  age.    Walsh  v. 

Walsh,  17  R.  162. 

A  decree  made  upon  the  consent  of  the 
guardian  ad  litem  of  an  infant,  and  upon  the 
representations  of  counsel  and  adjudication 
of  the  court  that  it  was  a  decree  fit  and 

•  As  to  judgments  against  Infants,  nee  notes, 
IS  D.  159. 160;  89  D.  185-193:  the  latter  being  an 
Important  discussion  of  the  subject. 


them,  and  cannot  be  attacked  collaterally. 
Hanna  v.  Spoils,  43  D.  132. 

An  infant  defendant  can  dispute  an  abso- 
lute decree  against  him  upon  such  ground* 
only  as  an  adult  might  have  disputed  it,  as 
fraud,  collusion,  or  error.  Ralston  v.  LoAse* 
74  D.  291;  Joyce  v.  McAvoy,  89  D.  172. 

Judgment  against  an  infant  which  is 
merely  erroneous,  and  not  void,  may  be  oor> 
rected  on  appeal;  if  fraudulent,  or  obtained 
by  collusion,  it  must  be  attacked  in  a  direct 
proceeding,  and  not  collaterally.  Joyce  y. 
McAvoy,  89  D.  172. 

No  collateral  attack  can  be  made  en  a  de- 
cree in  equity  against  an  infant  which  does 
not  Rive  the  infant  a  day  after  arriving  at  ags 
to  show  cause  against  it;  for  such  a  decree 
is  not  void,  where  the  court  had  jurisdiction, 
of  the  parties  in  interest  and  subject-matter} 
it  is  only  voidable,  at  most    76. 

A  decree  against  an  infant  may  be  held 
erroneous  on  a  direct  proceeding  by  bill  to 
impeach  it,  and  vet  be  held  valid  as  to  a 
purchaser  under  it    lb. 

The  proper  mode  of  impeaching  such  decree 
upon  any  sufficient  ground*  including  error 
or  irregularity  in  entering  it  without  giving 
a  day  in  those  eases  in  which  the  infant  is 
entitled  to  it,  is  by  bill  of  review,  supple- 
mental bill,  or  original  bill,    lb. 

An  infant  may,  to  impeach  a  decree 
against  him  on  the  ground  of  fraud  or  col- 
lusion, proceed  either  by  bill  of  review  or 


by  original  bill;  to  impeach  it  on  the  ground 
of  error,  he  may  proceed  by  original  bill, 
and  is  not  obliged  to  wait,  for  that  purpose, 
until  he  has  arrived  at  the  age  of  twenty* 
one  years.  Ralston  v.  Lahee,  74  D.  29L 
S.  P.,  Loyd  v.  Malone,  74  D.  179;  Long  ▼. 
Mulford,  93  D.  638. 

Ordinarily,  where  an  infant  is  allowed 
time  to  show  cause  against  a  decree  after  his 
arrival  at  the  age  of  majority,  the  decree 
in  such  case  is  deemed  complete;  bat  the 
infant  has  the  time  allowed  to  show  cause 
against  it  If  no  cause  is  shown  within  the 
time  specified,  the  infant  is  bound.  Ralston 
v.  Lahee,  74  D.  291. 

An  infant  defendant  may  impeach  a  de- 
cree against  him  on  the  ground  of  fraud  or 
collusion  between  the  plaintiff  and  his  guar* 
dian,  or  he  may  show  error  in  the  decree. 
He  may  also  show  that  he  has  grounds  of 
defense  that  were  not  before  the  court,  or 
were  not  insisted  on  at  the  hearing,  or  that 
new  matter  has  subsequently  arisen  upon 
which  the  decree  may  be  shown  to  be  wrong. 
lb. 

Equity  considers  it  fraudulent  to  take  a*i» 

vantage  of  the  incompetency  of  an  infant  te 

defend  himself,  and  therefore  if  an  errone- 

|  ous  decree  has  been  obtained  against  hi  to, 
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sod  the  error  is  not  in  the  judgment  of  the 
court,  bat  in  the  facta  on  which  the  judg- 
ment is  founded,  or  if  there  has  been  any 
deception  or  any  surprise  upon  the  court, 
the  infant  may,  either  daring  his  infancy  or 
afterwards,  investigate  the  decree  by  a  bill 
of  review  or  by  original  bill,  and  this  al- 
though his  ground  of  complaint  against  it  is 
confined  to  error,     lb. 

An  infant  who  succeeds  in  showing  that 
a  decree  ought  not  to  have  been  rendered 
against  him  will  be  placed,  as  far  is  con- 
veniently practicable,  in  the  situation  in 
which  he  was  before  such  decree  was  made. 
lb, 

A  decree  against  an  infant  may  be  set 
aside,  where  fraud  or  surprise  is  practiced  in 
obtaining  it.    Long  v.  Hulford,  03  D.  638. 

60.  Costs).  —  An  infant  is  not  personally 
chargeable  with  costs,  where  a  bill,  filed  in 
his  behalf  by  a  friend,  is  dismissed*  or  a  de- 
cree is  made  in  the  cause  during  his  infancy. 
Waring  v.  Crane,  21  D.  70. 

The  next  friend  in  chargeable  with  the 
costs  in  such  a  case,  unless  there  is  a  fund 
in  court  belonging  to  the  infant,  when  the 
costs  may  be  directed  to  be  paid  out  of  such 
fund.    lb. 

Costs  are  not  chargeable  on  the  infant's 
estate,  unless  it  appears  that  the  suit  was 
brought  bona  fide,  with  the  intent  to  benefit 
the  infant,    lb. 

An  infant  electing,  on  coming  of  age,  to 
abandon  a  suit  improperly  brought  on  his 
behalf,  may  apply  tor  a  reference  to  ascer- 
tain the  fact,  and  the  bill  will  be  dismissed 
at  the  post  of  the  next  friend,     lb. 

If  the  suit  was  properly  brought  for  the 
Infant's  benefit,  he  must  pay  both  the  plain- 
tiff's and  the  defendant  s  oosts,  on  applying 
to  dismiss  the  bilL     lb. 

An  infant  electing  to  proceed  in  a  cause, 
after  coming  of  ace,  is  personally  liable  for 
the  costs,  and  the  liability  of  the  next  friend 
ceases,     lb. 

61.  Review.— Where  plaintiff  alleges 
infancy  in  answer  to  plea  of  statute  of  lim- 
itations, but  fails  to  prove  it,  such  insuf- 
ficiency of  proof,  though  not  specially 
assigned  as  error,  may  be  made  available  for 
reversing  the  judgment,  in*  the  supreme 
court.    HiUebrant  v.  Brewer,  65  D.  757. 

A  decree  ordered  four  heirs  at  law,  two 
of  whom  were  infante,  to  convey  an  estate 
to  the  cestui  que  trust  of  their  ancestor.  Be- 
fore the  conveyance  the  cestui  one  trust  died, 
having  previously  conveyed  his  interest  in  the 
estate  to  the  two  heirs  who  were  of  age.  A 
decree  was  then  made,  reciting  these  facts, 
and  ordering  the  infant  heirs  to  convey  their 
interest  in  the  estate  to  the  other  heirs. 
Held,  on  a  bill  of  review  brought  by  the  in- 
fant heirs  against  the  others,  to  reverse  the 
decree,  that  the  cestui  que  trust  had  an  equi- 
table life  estate  which  he  could  convey,  and 
that  the  fact  that  the  conveyance  had  not 
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been  made  to  the  cestui  que  trust  was  no 
ground  for  reversal.  Walsh  v.  Walsh,  17 
R.  162. 


What  supplied  by,  in  oonstruing  statutes, 
see  StatutSs,  41. 

See  also  Prjmumwiosi. 


XN7BBIOB  00URT8. 

Generally,  see  Courts,  19. 
Mandamus  to,  see  Mandamus,  7. 


INFORMATION. 

[Includes  the  law  relative  to  the  prosecution 

of  criminal  offenses  by  information  instead  of 
indictment.  The  use  of  informations  in  civil 
actions  at  the  instance  of  the  attorney-general, 
or  other  law  officer  of  the  government.  Is  under 
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When  it  will  lie,  see  Quo  Wabbamto,  %  & 
Conviction  under  defective,  no  bar  to  further 
prosecution,  see  Judgment,  79. 

1.  When  an  information  will  lie.  — 
An  indictment  for  a  mere  misdemeanor  is 
not  necessary  at  common  law,  but  the  pros- 
ecution may  be  by  information,  McCtinnis 
v.  State,  49  D.  697. 

The  constitutional  provisions  requiring  an 
indictment  and  trial  by  jury  on  "  criminal 
charges  "do  not,  it  seems,  apply  to  mis- 
demeanors,   lb. 

A  state  statute  providing  for  the  trial  of 
offenses  upon  information  is  not  repugnant 
to  the  provision  of  the  United  States  con- 
stitution that  "no  person  shall  be  held  to 
answer  for  a  capital  or  other  infamous  crime 
unless  on  presentment  or  indictment  of  a 
grand  jury,  etc,  as  this  has  application  to 
proceedings  in  the  United  States  courts 
alone.    State  v.  Burnett,  87  D.  471. 

A  constitutional  provision  that  no  person 
shall  be  held  to  answer  for  a  criminal  offense 
"unless  upon  presentment  or  indictment  of 
a  grand  jury  was  made  to  read  "  without 
due  process  of  law."  Held,  that  a  statute 
giving  courts  jurisdiction  of  felonies  upon 
information  was  valid.  Rowan  v.  State,  11 
R.  659. 

A  statute  requiring  all  criminal  prosecu- 
tions to  be  commenced  by  information  is  in- 
consistent with  the  constitutional  provision 
that  "until  otherwise  provided  by  law,1* 
they  shall  be  commenced  by  indictment. 
In  re  Lowrk,  54  R.  558. 

9.  What  is  an  "infamous"  crime.* 
Whether  the  character  of  an  offense  is  in- 
famous cannot  be  determined  by  the  mode 
of  punishment  affixed  to  it  by  law.  State  v. 
Keyes,  30  D.  450. 

3.  Formal  requisites  of  an  informa- 
tion. —  An  information  need  not  allege  that 
the  accused  has  had  a  preliminary  examina- 
tion, or  has  waived  it,  as  this  is  not  a  mat- 
ter that  goes  to  the  merits  of  the  trial,  but 
merely  to  the  regularity  of  the  previous  pro- 
ceedings.   State  v.  Barnett,  87  J>.  471. 
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4.  Charging  the  offense. —  An  infor- 
mation must  possess  the  same  certainty  and 
technical  precision  that  are  required  in  an 
indictment.  Donnelly  v.  People,  52  D.  469; 
Stale  v.  Barnett,  87  D.  471. 

An  information  for  a  statutory  offense  is, 
in  general,  sufficiently  definite  and  certain, 
if,  in  the  description  of  the  offense,  it  follow 
the  words  of  the  statute.  Whiting  v.  State, 
86  D.  499. 

An  information  need  not  describe  the  of- 
fense  in  the  exact  words  of  the  statute,  if 
the  meaning  of  the  words  used  is  substan- 
tially the  same,  where  it  is  provided  by  stat- 
ute that  the  words  used  in  a  statute  to  define 
a  public  offense  need  not  be  strictly  pur- 
sued, but  other  words  conveying  the  same 
meaning  may  be  used.  State  v.  Barnett,  87 
D.  471. 

In  an  information  for  the  sale  of  spirituous 
liquors,  it  is  not  necessary  to  state  the 
amount,  kind,  or  value  of  the  liquor  sold, 
unless  the  jurisdiction,  or  the  nature  or 
degree  of  the  punishment,  depends  upon  a 
consideration  of  these  matters.  Whiting  v. 
State,  36  D.  499. 

5.  Amendment  and  substitution.  — 
An  information  may  be  amended  after  the 

i'ury  is  impaneled  and  sworn  and  the  trial 
las  commenced,  by  era  ing  the  word  "  Nor- 
walk,"  in  the  description  of  a  railroad  com- 
pany, and  inserting  in  lieu  thereof  the  word 
''New  Haven,"  where  the  place  on  the  rail- 
road at  which  the  crime  was  alleged  to  have 
been  committed  was  more  fully  described  in 
said  information  as  being  between  Westport 
and  Norwalk,  particularly  when  the  infor- 
mation contains  other  counts,  quite  sufficient 
to  proceed  with  the  trial  upon,  which  had 
not  been  altered.  State  v.  StelMns,  79  D.  223. 
Where  an  information  fails  through  vari- 
ance, a  verdict  of  acquittal  does  not  benefit 
defendant,  for  a  new  information  may  be 
filed  immediately,  avoiding  the  variance.  It 
is  therefore  customary  for  our  courts  to  allow 
the  prosecutor  to  amend,  and  go  on  with  the 
trial,  without  a  re-examination  of  the  wit- 
nesses, unless  such  re-examination  is  claimed 
by  the  prisoner.    lb. 


INHERITANCE. 

See  Descent;  Legacies;  Wills. 


INFORMATION  AND  BELIEF. 

What  may  be  alleged  on,  see  Pleading,  111, 
112. 

INFRINGEMENT. 

Of  patent,  jurisdiction  in  cases  of,  see  Pat- 
ents, 12. 

Of  trade-mark,  damages  for,  see  Trade- 
marks, 15. 

Of  trade- marks,  restraining  in  equity,  see 
Trademarks,  7-14. 

INHABITANTS. 

Of  towns,  competency  of,  as  witnesses,  see 
Witnesses,  43. 
8ee  also  Domicile;  Residence. 


INJUNCTION. 

(Includes  the  general  nature  of  the  restraining 

Kwer  of  equity,  and  the  eases  In  which  It  win 
exercised  by  the  Issue  of  an  Injunction,  to- 
Kther  with  the  rules  of  procedure  appropriate 
th  to  the  application  for  the  writ  and  the  mo- 
tion to  dissolve.  The  subject  of  damages  on  in- 
junction bonds  is  also  treated.  For  the  use  of 
the  writ  to  protect  any  particular  kind  of  prop- 
erty, or  to  enforce  any  particular  right,  or  to  pre- 
vent any  particular  injury,  see  the  title  under 
which  such  property,  right,  or  Injury  Is  classi- 
fied.] 

Against  executions,  see  Execution,  181. 

Against  suing,  effect  of,  on  limitation,  see 

Limitations  or  Actions,  71. 
Enjoining    proceedings    for    contempt,    see 

Contempt,  27. 
In  behalf  of  claimant  of  property  levied  on, 

see  Execution,  187. 
In  suits  between  partners,  see  Partnership, 

62. 
Stopping  railroad  construction  by,  see  Rail- 
road Companies,  28. 
To  prevent  nuisance,  see  Nuisance,  12. 
To  restrain  collection  of  taxes,  see 

63. 
To  restrain  infringement  of  trade-marks, 

Trade-marks.  7-14. 
To  restrain  unlawful   removal   of  ore, 

Mines  and  Mining,  14. 
To  stay  proceedings  at  law,  see  Equity,  14, 

15. 
To  stay  waste,  see  Waste.  7. 
Violations  of,  see  Contempt,  12. 

I.  General  Principles. 
IL   Staying  Proceedings. 

1.  At  Law. 

2.  In  Equity, 
HL  Other  Cases  in  Which  m  Win 

will  Lie, 
IV.  Granting  and  Dissolving. 
V.  Damages  on  Dissolution. 

I.  General  Principles. 

1.  Nature  of  the  right  sought  to  be) 
protected.  —  Injunctions  issue  to  protect 
those  rights  only  which  are  clear,  or  at  least 
free  from  reasonable  doubt.  Snowden  ▼• 
Noali,  14  D.  647. 

Where  the  right  invaded,  for  the  protec- 
tion of  which  an  injunction  is  sought,  is 
secured  by  statute  or  by  contract,  there  is 
generally  no  Question  of  the  amount  of  dam- 
age, but  simply  of  the  right.  Com.  v.  PUie* 
bur  oh  etc  R.  R.  Co.,  62  D.  372. 

Where  complainant's  right  fe  doubtful, 
and  no  irreparable  injury  wul  be  inflicted  by 
the  subject-matter  complained  of,  it  is  not  s 
proper  case  for  an  injunction.  Hinckman  v. 
Paterwn  Horse  R.  R.  Co.,  86  D.  252. 

9.  The  injury  apprehended.— 1.  0ssv 
eral  rules, —  Irreparable  injury  will  authorise 
the  Issue  of  an  injunction,  where  there  is  no 
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adequate  remedy  at  law.    Poindexter  v. 
derson,  12  D.  560. 

Injunction  is  a  preventive  remedy;  it  does 
not  lie  to  remedy  past  injuries,  but  to  pre- 
vent future  mischief.  Society  v.  Morris 
Canal  Co.,  21  D.  41;  Pensacola  etc  R.  R.  Co. 
▼.  SpraU,  91  D.  747;  8hcrman  v.  Clark,  97  D. 
516. 

After  the  wrong  is  done,  the  remedy  is  at 
law  by  way  of  damages.  Coalter  v.  Hunter, 
16  D.  726. 

Remedy  for  an  injury  already  committed 
will  sometimes  be  given  as  an  incident  to  an 
injunction,  but  it  is  only  in  eases  where  suf- 
ficient showing  for  the  injunction  is  made 
out,  and  an  injury  has  already  resulted  from 
the  act  enjoined,  that  such  remedy  will  be 
afforded.    Sherman  v.  Clark,  97  D.  516. 

If  injuries  are  oontinued,  and  the  right  to 
continue  them  is  set  up  and  persisted  in,  the 
court  may  interfere  by  injunction.  Society 
▼.  Morris  Canal  Co.,  21  D.  41. 

The  remedy  by  injunction  is  applicable 
only  to  special  injuries,  in  violation  of  pri- 
vate right;  and  individuals  are  not  author- 
ised to  redress  public  grievances  at  their  own 
emit,  either  at  law  or  in  equity.  Delaware 
etc.  R'y  Co.  v.  Slump,  29  D.  661. 

The  foundation  of  jurisdiction  in  equity  to 
restrain  a  trespass,  in  order  to  quiet  the  pos- 
session, or  where  there  is  danger  of  irreparable 
mischief,  or  where  the  value  of  the  inherit- 
ance is  put  in  jeopardy,  is  the  probability  of 
irreparable  injury,  the  inadequacy  of  pecuni- 
ary compensation,  and  the  prevention  of  a 
multiplicity  of  suits.  Bracken  v.  Preston, 
44  D.  412. 

Insolvency  of  defendant  is  not  of  itself 
sufficient  to  authorise  an  injunction.  There 
most  exist  some  other  equitable  grounds  for 
the  interposition  of  the  court.  Pensacola  etc 
R.  R.  Co.  v.  SpraU,  91  D.  747. 

2.  Injury,  or  apprehension  of  U,  must  be 
shewn. — It  is  not  enough  to  obtain  an  in- 
junction to  show  irregularity;  injury  to  the  ap- 
plicant, or  apprehension  of  it,  must  be  shown. 
Hudson*.  Dangerfield,  20  D.  297;  Bigelow  v. 
Hartford  Bridge  Co.,  36  D.  502. 

Unsubstantial  or  unreasonable  apprehen- 
sion of  injury  is  not  enough;  it  must  be  made 
to  appear  that  there  is  at  least  reasonable 
probability  that  real  injury  will  occur  if  the 
injunction  is  not  granted.  Sherman  v.  Clark, 
97  D.  516. 

Equity  will  not  enjoin  if  the  injury  be 
doubtful,  eventual,  or  contingent.  Rhodes 
▼.  Dunbar,  98  D.  221. 

An  injunction  to  prevent  the  collection  of 
the  purchase  price  of  real  estate  will  not  be 
sustained  where  the  title  of  the  purchaser  is 
neither  threatened  by  suit  nor  clearly  shown 
to  be  defective.    Ralston  v.  Miller,  15  D.  704. 

8.  Rule  that  injury  must  he  irreparable.  — 
An  injunction  should  issue  only  to  prevent 
a  "great  and  irreparable  mischief.*'  It  can- 
not oe  demanded  as  a  matter  of  right,  aod 

2  A.  D    K.— 116 


the  granting  of  it  must  always  rest  in  the 
sound  discretion  of  the  court,  governed  by 
the  nature  of  the  ease.  Him  v.  Stephens,  89 
D.  217. 

Mischief  or  damage  is  not,  as  a  general 
rule,  irreparable,  if  it  is  susceptible  of  being 
compensated  in  damages.  Richard"*  Appeal, 
96  D.  202. 

Mere  diminution  in  value  of  property, 
without  irreparable  mischief,  is  not  ground 
for  injunction.    Rhodes  v.  Dunbar,  98  D.  221. 

That  the  erection  of  a  building  will  morease 
rates  of  insurance  upon  neighboring  build- 
ings is  not  ground  for  injunction  to  restrain 
such  erection.     lb. 

The  term  "irreparable  damage,"  to  pre- 
vent which  an  injunction  may  issue,  includes 
wrongs  of  a  repeated  and  continuing  char- 
acter, or  which  occasion  damages  which  are 
estimable  only  by  conjecture,  and  not  by  any 
accurate  standard.  Com,  v.  Pittsburgh  etc* 
R.  R.  Co.,  62  D.  372. 

Irreparable  injury  means  that  which  can- 
not  be  repaired,  retrieved,  put  back  again, 
atoned  for.  It  is  an  injury  or  such  a  pecu- 
liar nature  that  compensation  in  money  can* 
not  atone  for  it;  and  if  the  party  liable  in 
damages  be  insolvent,  and  therefore  unable 
to  atone  for  the  injury,  it  will  be  considered 
irreparable.     Cause  v.  Perkins,  69  D.  728. 

The  cultivation  of  pine-trees  for  turpen* 
tine,  or  cutting  down  of  oak-trees  for  staves, 
or  cynress-trees  for  shingles,  is  not  destruc- 
tion in  North  Carolina,  and  will  not  be 
deemed  an  irreparable  injury,  unless  there 
be  an  averment  of  defendant's  insolvency. 
lb. 

Equity  may  interfere  by  injunction  to  pre- 
vent irreparable  damage  caused  by  acts  done 
without  authority  of  law;  as  where  another  is 
digging  deep  holes  in  complainant's  land  and 
planting  therein  large  stone  pillars  or  abut- 
ments; digging  and  carrying  away  large 
banks  of  valuable  clay  therefrom;  and  con- 
structing an  aqueduct  by  ditches  .and  em- 
bankments through,  and  thus  permanently 
dividing,  such  land.  ReddaU  v.  Bryan,  74 
D.  550. 

Erecting  a  trestle  upon  which  to  lay  a  rail- 
road, about  six  feet  above  the  level  of  the 
land,  in  front  of  plaintiff's  property,  is  not 
such  a  case  of  threatened  irreparable  injury 
as  would  justify  the  issuance  of  an  injunc- 
tion before  the  hearing  of  the  case.  It  could 
be  readily  removed  should  the  court  adjudge 
it  an  injury,  and  plaintiff  would  then  have 
his  remedy  in  an  action  for  damages.  Schur- 
meier  v.  St.  Paul  etc  R.  R.  Co.,  83  D.  770. 

An  injunction  will  not  be  granted  to  re- 
strain a  mere  trespass,  where  the  injury  is 
not  irreparable  and  destructive  to  the  plain- 
tiff vs  estate,  but  is  susceptible  of  perfect 
pecuniary  compensation,  and  for  which  the 
party  may  obtain  adequate  satisfaction  in 
the  ordinary  course  of  law.  The  injury 
must  go  to  the  destruction  of  the  inheritance, 
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and  be  remediless,  to  authorize  an  injunction. 
lb. 

Irreparable  injury  that  is  the  foundation 
for  intervention  by  injunction  is  not  irrep- 
arable because  it  is  so  small  that  it  may 
not  be  estimated,  but  because  it  is  likely  to 
be  so  great  as  to  be  incapable  of  compensa- 
tion in  damages.  Rhodes  v.  Dunbar,  98  D. 
221. 

4.  Threatened  damage  must  be  serious  and 
pressing.  —  An  injunction  will  not  be  granted 
unless  the  violation  of  plaintiff's  rights  is 
such  as  is  or  will  be  attended  with  actual 
and  serious  damage.  Where  the  damage 
that  will  be  done  is  very  small,  no  injunction 
will  be  granted,  even  though  an  action  at 
law  might  lie.  Bigelow  v.  Hartford  Bridge 
Co.,  86  D.  502. 

Equity  has  jurisdiction  to  enjoin  a  threat- 
ened: injury  whenever  its  nature  is  such  that 
It  cannot  be  adequately  compensated  by 
damages,  and  its  continuance  will  occasion 
a  constantly  recurring  grievance,  Hamilton 
v.  Whitridge,  69  D.  184. 

An  injunction  ought  not  to  be  granted  un- 
less the  injury  is  pressing  and  the  delay 
dangerous,  and  there  is  no  adequate  remedy 
at  law.     Goodrich  v  Moore,  72  D.  74. 

To  justify  an  injunction,  both  injury  and 
damage  must  exist.  Rhodes  v.  Dunbar,  98 
D.  221. 

8.  When  the  writ  may  be  granted, 
generally.  —  The  object  and  purpose  of  an 
injunction  is  to  preserve  things  in  the  same 
condition,  and  to  restrain  an  act  which,  if 
done,  would  be  contrary  to  equity  and  good 
conscience;  and  it  is  the  appropriate  relief, 
when  the  remedy  at  law  cannot  be  applied 
until  after  the  injury  has  been  suffered,  to 
afford  compensation  for  such  injury.  Pen* 
saeola  A  G.  R.  R.  Co.  v.  Spratt,  91  D.  747. 

Equity  will  enjoin  a  plaintiff  from  dismiss- 
ing an  action  at  law  instituted  in  the  name 
of  one  for  his  etstuis  que  trust;  but  the  neces- 
sity for  injunction  does  not  exist  when  the 
right  is  an  equitable  one.  FaQcncrv.  Streator, 
67  D.  230. 

4.  When  it  will  be  refused,  gener- 
ally. —  Equity  should  not  interfere  by  in- 
junction where  the  right  is  doubtful  or  the 
investigation  of  a  jury  as  to  facts  in  dispute 
is  required.     Roath  v.*  Driseoll,  52  D.  352. 

Injunctions  will  not  be  granted  when 
against  good  conscience  or  productive  of 
hardship,  oppression,  injustice,  or  public  or 
private  mischief.  8heldon  v.  Rockwell,  76 
D.  265. 

A  chancellor  will  refuse  to  enjoin,  if  in 
conscience  it  appears  that  he  would  do  a 
greater  injury  by  enjoining  than  would  re- 
sult from  refusing,  and  leaving  the  party  to 
his  redress  at  the  hands  of  a  court  and  jury. 
Richard's  Appeal,  98  D.  202. 

Injunction  does  not  lie  to  prevent  a  pur- 
chaser from  a  trustee  from  using  the  prop- 
erty sold  prior  to  a  ratification  of  the  sale  by 


the  court,  unless  it  is  shown  that  waste 
been  or  is  about  to  be  committed  by  the  par* 
chaser.     Wagner  v.  Cohen,  46  D.  660. 

Equity  cannot  enjoin  one  from  the  exer- 
cise of  a  right,  which  belongs  to  him  in  com* 
mon  with  other  owners  of  property  in  a  city, 
of  applying  to  the  city  authorities  to  open  a 
street,  he  not  having  bound  himself  by  any 
contract  not  to  do  so.  White  v.  Flamuaaim, 
64  D.  668. 

The  writ  will  not  issue  to  compel  a  builder 
to  remove  his  joists  inserted  without  license 
in  the  wall  of  an  adjoining  proprietor;  yet 
the  injured  party  may  recover  damages. 
Rankin  v.  Charless,  61  D.  674. 

A  citizen  cannot  be  enjoined  from  petition- 
ins  either  branch  of  the  legislature  upon  any 
suoject'of  legislation  in  whioh  he  is  interested; 
such  an  injunction  would  be  an  unauthorized 
abridgement  of  the  political  rights  of  the 
party  enjoined.  Story  v.  Jersey  City  etc 
Plank  Road  Co.,  84  D.  134. 

5. because  plaintiff  has  a  remedy 

at  law.  —  Where  there  is  a  complete  and 
adequate  remedy  at  law,  an  injunction  should 
not  be  granted,  or  if  granted,  should  be  dis- 
solved.    Brown  v.  Haf,  28  D.  425. 

Interference  by  injunction,  where  there 
may  also  exist  a  remedy  at  law,  is  a  matter 
the  policy  of  whioh,  in  a  court  of  chancery, 
must  depend  upon  the  particular  circum- 
stances of  each  case.  Robeson  ▼.  Pittenger, 
32  D.  412. 

Injunction  to  prevent  multiplicity  of  suits 
is  applicable  only  where  the  right  is  contro- 
verted by  numerous  persons,  each  standing 
on  his  own  ground,  and  not  to  cases  where 
one  or  more  persons  persevere  in  repeated 
acts  of  trespass,  notwithstanding  suits  and 
recoveries  against  them.  Hart  v.  Mayor  of 
Albany,  24  D.  165. 

An  injunction  will  be  granted  to  restrain 
a  party  who  is  about  to  cause  serious  and 
irreparable  damage  to  his  neighbor's  prop- 
erty; but  it  ought  not  to  issue  if  the  injury  is 
comparatively  small,  and  may  be  compen- 
sated in  damages.  Quaebenbush  ▼.  Van 
Riper,  29  D.  716.  S.  P.,  Hart  v.  Mayor  of 
Albany,  24  D.  165. 

The  destruction  of  a  floating  warehouse  is 
not  an  irreparable  trespass  against  which  an 
injunction  will  lie,  even  though  the  owner  of 
it  has  a  right  to  maintain  it,  such  an  injury 
being  susceptible  of  ample  compensation  in 
damages.  Mart  v.  Mayor  of  Albany,  24  D. 
165. 

An  injunction  against  an  actor  performing 
at  another  theater  during  a  season  for  which 
he  has  contracted  to  perform  at  the  plain- 
tiff's theater  for  a  stipulated  weekly  salary, 
where  there  are  no  negative  stipulations  in 
the  contract  prohibiting  the  defendant's 
performing  elsewhere,  cannot  be  maintained, 
nor  can  another  manager  be  enjoined  from 
employing  him.  Burton  v.  Marshall,  46  D. 
171. 
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Pending  an  action  for  breach  of  contract, 
an  injunction  will  not  lie  to  prevent  the 
breach,  as  the  party  is  entitled  to  but  one 
compensation,  and  it  is  presumed  that  the 
action  at  law  will  furnish  that.     lb. 

An  injunction  does  not  lie  to  restrain  a 
feme  covert  from  violating  a  contract  for  her 

{personal  services  as  an  actress,  made  for  her 
>y  her  husband,  nor  to  restrain  the  husband 
from  removing  her  beyond  the  jurisdiction 
of  the  court  daring  the  term  covered  by  the 
contract.     76. 

An  injunction  will  not  issue  to  restrain  a 
vendor  from  entering  on  land,  appropriating 
the  crop,  and  threatening  to  sell  the  prem- 
ises.    Peterson  r.  Orr,  58  D.  484. 

An  injunction  against  a  destructive  tret- 
pass  does  not  lie  when  complainant  has  not 
established  his  title  at  law,  and  no  irrepara- 
ble injury  is  threatened.  Lyerhy  v.  Wheeler, 
59  D.  596. 

Where  damages  will  compensate  either  for 
benefits  received  or  loss  suffered  from  nui- 
sance, equity  will  not  interfere  by  injunc- 
tion.    Richard? a  Appeal*  98  D.  202. 

The  owner  of  real  estate  of  which  an- 
other has  taken  unauthorized  possession 
cannot  have  him  enjoined  from  making  a 
legal  use  of  the  premises,  although  it  is  one 
of  which  the  landlord  disapproves.  Bodwell 
v.  Crawford,  40  R.  906. 

Plaintiff  sued  to  recover  the  value  of  labor 
performed  in  erecting  a  building  upon  de- 
fendant's lot  Defendant  files  a  cross-bill 
for  an  injunction,  alleging  that  plaintiff  had 
agreed  to  build  the  house  in  consideration  of 
the  moiety  of  the  property,  and  prays  that 
plaintiff  be  decreed  to  take  a  conveyance  ac- 
cording to  his  agreement.  Held,  that  specific 
performance  of  this  agreement  cannot  oe  de- 
creed; also,  that  the  injunction  should  not 
be  granted,  as,  provided  defendant  can  es- 
tablish this  agreement,  it  is  a  good  defense 
at  law.     Prmtup  v.  Mitchell,  63  D.  258. 

Defendant,  Bate,  was  a  physician  in  Chi- 
cago, giving  special  attention  to  venereal 
i\\m**+**t  and  advertising  largely,  conduct- 
ing this  business  under  the  assumed  name  of 
Andrew  G.  Olin.  Plaintiff,  Henry  Olin,  was 
a  physician  who  subsequently  settled  in 
Chicago,  giving  special  attention  to  diseases 
of  the  eye  and  ear,  and  becoming  a  member 
of  the  faculty  of  Burnett  Medical  College. 
In  consideration  of  admission  to  the  medical 
college,  and  assistance  by  plaintiff  in  grad- 
uating and  granting  him  a  diploma,  defend- 
ant agreed  to  discontinue  the  use  of  the 
name  of  Olin,  but  failed  to  do  so.  Plaintiff 
filed  a  bill  to  restrain  the  defendant's  use  of 
the  name,  alleging  that  it  injured  the 
plaintiff's  reputation.  Held,  that  the  bill 
must  be  dismissed.     Olin  v.  Bate,  38  R.  78. 

6.  Effect  of  delay  or  laches.  —  Chan- 
cery, in  granting  injunctions  in  cases  where 
the  right  is  not  clear  until  established  at 
law,  will  refuse  the  exercise  of    its  power 


when  it  appears  that  the  plaintiff  has  been 
guilty  of  laches;  but  there  is  no  reason  for 
the  application  of  this  principle,  where  the 
right  of  the  plaintiff  is  clear,  and  the  injury 
is  of  a  character  which  would  entitle  him  to 
call  npon  the  court  to  interfere,  without  re- 
sorting to  law  in  the  first  instance.  Burden 
v.  Stein,  62  D.  758. 

Equity  will  refuse  to  grant  an  injunction 
to  one  who  has  unreasonably  delayed,  inde- 
pendent of  the  statute  of  limitations.  Shel- 
don v.  Rockwell,  76  D.  265. 

Where  the  owner  of  a  water-power  suffers 
a  city  to  erect  water-works  designed  to  be 
fed  from  the  same  stream,  without  objection 
and  without  the  assessment  and  prepayment 
of  his  damages,  he  may  not  have  an  injunc- 
tion against  their  use,  on  the  ground  of  in* 
jury  to  his  water-power.  OUy  of  Logansport 
v.  UU,  50  R.  109. 

IL  Stayiho  PmocBiDuioa. 
1.  At  Law. 

7.  Jurisdiction  to  issue  the)  writ  — 
Equity  may  interfere  by  injunction  to  stay 
proceedings  at  law  at  any  stage  thereof.  It 
may  stay  the  trial,  or  the  judgment,  or  the 
execution,  or,  after  execution,  it  may  stay 
the  money  in  the  sheriff's  hands,  if  it  be  a 
case  of  a  fieri  facias;  or  it  may  stay  the  de- 
livery of  possession,  if  it  be  a  writ  of  posses- 
sion.    Pollock  t.  Gilbert,  60  D.  732. 

An  injunction  against  proceedings  in  an- 
other court  is  an  auxiliary  writ  to  restrain 
parties  from  proceedings  before  the  ordinary 
tribunals,  where  equitable  elements  are  in- 
volved in  the  dispute.  Barnes  v.  Ward,  57 
D.  590. 

An  injunction  against  enforcing  the  man- 
date of  the  court  of  appeals  may  be  granted 
by  the  circuit  court,  if  such  mandate  be  ob- 
tained surreptitiously  or  by  surprise,  or  con- 
trary to  contract  Bank  of  Kentucky  v.  Han- 
cock, 32  D.  76. 

A  court  of  equity  may  enjoin  a  party  in  its 
jurisdiction  from  prosecuting  a  suit  in  an- 
other state.  Pickett  v.  Ferguson,  55  R.  545. 
But  after  a  suit  has  been  commenced  by  such 
person  in  such  foreign  state,  the  courts  of 
this  state  will  not  interfere  with  the  prose- 
cution of  it.    Harris  v.  Pullman,  25  R.  416.* 

8.  When  an  injunction  lies,  gener- 
ally. —  Equity  will  interfere  by  injunction 
to  restrain  a  party  from  enforcing  a  legal 
right  against  all  equity  and  conscience. 
Jones  v.  Hardesty,  32  D.  180. 

An  injunction  may  be  made  to  reach  the 
vendor,  his  assignees  or  representatives, 
where  the  vendee  in  a  contract  of  sale  resists 
the  payment  of  money  unpaid  and  reim- 
bursement of  money  paid.  Greenlee  v. 
Gaines,  48  D.  49. 

An  injunction  against  pleading  at  law  a 
release  under  seal  will  be  granted,  where  the 

*  Injunction  against  judicial  proceedings  in 
other  states  or  countries,  see  note,  66  R.  663-666, 
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release  is  without  consideration  and  it  is 
contrary  to  equity  and  good  conscience  so  to 
use  it.     Barnes  v.  Ward,  57  D.  590. 

Equity  will  restrain  the  use  of  an  advan- 
tage gained  by  the  proceedings  of  s,  judicial 
tribunal,  either  of  law  or  equity,  when  such 
advantage  has  been  gained  by  fraud,  acci- 
dent, or  mistake,  irrespective  of  the  inquiry 
whether  those  proceedings  were  regular  or 
not,  when  they  must  otherwise  make  such 
tribunal  an  instrument  of  injustice.  Bridge' 
part  Savings  Bank  v.  Eldredge,  73  D.  688. 

Equity,  in  general,  will  restrain  an  ex- 
ecution, but  will  allow  the  plaintiff  to  pro- 
ceed to  a  judgment  at  law.  If  plaintiff  in 
equity  alleges  that  he  believes  the  answer 
will  afford  discovery  material  to  his  defense 
at  law,  an  injunction  to  stay  the  trial  at  law 
ought  to  be  granted.  Williams  v.  8adier9  75 
D.  424. 

In  order  to  authorize  a  court  to  stay  pro- 
ceedings in  an  action,  on  account  of  a  suit 
pending  in  another  court,  the  two  proceed- 
ings must  be  in  all  respects  identical.  People 
v.  Judges,  15  R.  195. 

The  parties  were  citizens  of  and  residents 
in  Maryland.  A  debt  of  less  than  one  hun- 
dred dollars  was  due  the  plaintiff  in  Mary- 
land, from  the  Baltimore  and  Ohio  Railroad 
Company,  for  wages.  The  defendant,  hav- 
ing a  claim  against  the  plaintiff,  was  pros- 
ecuting an  attachment  upon  that  debt  in 
West  Virginia.  By  the  law  of  Maryland, 
such  debts  for  wages  were  exempt  to  the 
amount  of  one  hundred  dollars.  Meld,  that 
the  plaintiff  was  entitled  to  an  injunction, 
restraining  the  defendant  from  prosecuting 
the  attachment  in  West  Virginia.  Keyset  v. 
Rice,  28  R.  448. 

A  citizen  of  Massachusetts,  with  knowl- 
edge that  his  debtor,  residing  there,  had 
stopped  payment,  and  anticipating  proceed- 
ings in  insolvency,  assigned  his  claim  to  a 
citizen  of  another  state,  without  considera- 
tion, and  the  latter,  before  proceedings  in 
insolvency  were  begun,  sued  upon  the  claim 
in  said  other  state,  and  attached  property  of 
the  debtor  there.  On  a  bill  in  equity  by 
the  assignee  in  insolvency  of  the  debtor,  — 
held,  that  the  plaintiff  in  the  foreign  suit 
should  be  restrained  from  prosecuting  the 
action  to  judgment,  if  he  had  control  of  the 
action.     Cunningham  v.  Butler,  56  R.  657. 

9.  When   refused.  —  Equity  will    not 
prevent  a  party  from  dismissing  his  own 
suit,  instituted  to  establish  a  second  equity 
Falkner  v.  Streator,  67  D.  230. 

The  recovery  of  a  legacy  at  law  will  not 
be  enjoined  on  the  ground  that  the  legatee 
is  indebted  in  a  bond  to  the  testator,  pay- 
able at  a  future  day.  Hayes  v.  Hayes,  73 
D.  709. 

10.  There  must  be  no  adequate 
remedy  at  law.  —  The  owner  of  the  legal 
title  is  not  entitled  to  an  injunction  against 
ejectment  to  recover  the  land,  because  he 


has  a  perfect  defense  at  law.  Padgett  t. 
Lawrence,  40  D.  232. 

An  injunction  is  not  granted  unless  com* 
plainants  are  entitled  to  damages  at  law  and 
the  remedy  at  law  is  not  adequate.  Bx  parte 
Martin,  58  D.  321. 

A  decree  against  a  legatee  for  costs  in  a 
suit  to  enforce  the  execution  of  a  new  bond 
is  no  ground  for  an  injunction  to  restrain  an 
action  at  law  by  the  legatee  for  his  legacy, 
as  such  costs  could  be  set  off  in  the  action 
at  law.     Hayes  v.  Hayes,  73  D.  709. 

11.  Effect  of  the  complainant's 
laches.  —  Judgment  at  law  will  not  be  re- 
lieved against  in  chancery  on  the  ground  of 
neglect  to  attend  the  court  through  forget- 
fulness  of  the  action  or  the  day  and  time  of 
holding  court  Warner  v.  Conani,  58  D. 
178. 

19.  or  failure  to  exhaust  legal 

remedy.  —  Equity  will  not  enjoin  a  judg- 
ment at  law,  upon  any  ground  which  either 
was  tried  or  might  have  been  tried  at  law. 
Emerson  v.  UdaS,  37  D.  604. 

Equity  will  not  grant  relief  against  a 
judgment  at  law,  by  a  court  of  competent 
jurisdiction,  unless  complainant  can  show 
that  he  had  a  good  defense  of  which  he  was 
entirely  ignorant,  or  unless  he  was  prevented 
from  availing  himself  of  his  defense  by 
fraud  or  accident,  or  the  act  of  the  advene 
party,  unmixed  with  negligence  or  fault  on 
his  part;  i.  a,  he  must  show  some  unavctd 
able  necessity.  Stroup  v.  Sullivan,  46  D. 
389;  Bellamy  v.  Woodson,  48  D.  221. 

Where  a  defendant  might  have  availed 
himself  of  a  remedy  at  law,  equity  will  not 
sustain  a  bill  for  an  injunction  on  the  ground 
of  an  omission  to  prove  a  material  fact  in 
consequence  of  erroneous  advice  by  counsel. 
Fentress  v.  Robins,  7  D.  704. 

Only  a  judgment  creditor  can  have  the 
assistance  of  a  court  of  equity  to  control, 
prevent,  or  interfere  with  a  debtor's  dis- 
position of  his  property.  Rhodes  v.  Cousins, 
18  D.  715. 

To  affect  the  debtor's  land,  in  such  a  case 
the  creditor  must  have  judgment  and  take 
his  elegit,  and  to  affect  personalty  he  must 
have  judgment  and  execution  issued.     To. 

Alienation  of  property  by  a  defendant  will 
not  be  enjoined  at  the  instance  of  a  creditor 
who  has  obtained  a  verdict  but  has  not 
recovered  judgment,  although  the  defendant 
is  seeking  to  elude  the  judgment.  Moron  ▼. 
Dawes,  14  D.  550. 

A  defense  that  must  have  been  known  in 
time  to  be  presented  at  law  is  not  ground 
for  relief  in  equity  against  the  judgment. 
Jordan  v.  Thomas,  69  D.  387. 

A  judgment  of  condemnation  of  attached 
property  will  not  be  enjoined  on  the  ground 
of  surprise,  where  the  process  of  attachment 
was  in  fact  served  on  a  party,  and  he  might 
have  made  all  proper  defenses.  Peters  ». 
League,  71  D.  622. 
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Neither  after-discovered  evidence,  which 
the  party  might,  by  reasonable  diligence, 
have  obtained  in  season,  nor  any  other  mat- 
ter  of  which  he  might  have  availed  himself 
at  law,  but  failed  to  do  so,  constitutes  a 
valid  ground  for  the  interference  of  a  court 
of  equity  in  setting  aside  a  judgment  at  law. 
Henderson  v.  Mitchell,  21  D.  526. 

Equity  will  not  refuse  relief  to  a  party 
against  a  judgment,  on  the  ground  of  his  not 
having  made  li  is  defense  at  law,  where  the 
agreement  upon  which  his  defense  depended 
was  void  at  law,  being  within  the  statute  of 
frauds;  or  where  the  defense  rested  upon 
matters  done  in  the  execution  of  an  express 
trust.     Jones  v.  Hardesty,  32  D.  180. 

Equity  will  interfere,  where  a  party  has 
failed  of  an  opportunity  to  present  his  de- 
fense, by  accident,  mistake,  or  fraud  of  the 
opposite  party,  or  where  the  ground  of  de- 
fense was  of  an  equitable'eharacter.  Kmer- 
son  v.  UdaU,  37  D.  604. 

13.  Staying  proceedings  in  eject- 
ment. —  Equity  will  not  enjoin  the  execu- 
tion of  a  judgment  in  ejectment  at  the 
instance  of  a  party  who  purchased  the  land  at 
execution  sale  under  a  void  of  judgment, 
although  the  judgment  in  ejectment  may 
have  been  obtained  by  the  judgment  credi- 
tor in  the  execution  sale  against  such  pur- 
chaser upon  a  title  acquired  subsequent  to 
such  sale.    Henderson  v.  Overton,  24  D.  492. 

Equity  will  grant  an  injunction  against  an 
action  of  ejectment  brought  by  an  adminis- 
trator against  a  party  claiming  title  to  the 
lands  of  the  intestate,  by  reason  of  adverse 
possession,  where  the  interests  of  the  heirs 
at  law  have  been  conveyed  or  are  barred  by 
lapse  of  time,  and  there  are  no  creditors  of 
the  estate.   Joneldn  v.  Holland,  60  D.  414. 

A  person  in  quiet  possession  of  real  estate 
claiming  as  owner  may  obtain  an  injunction 
to  restrain  others  from  dispossessing  him  by 
means  of  a  writ  of  possession   issued  on  a 

t'ndgment  to  which  he  was  not  a  party;  or  if 
ic  has  been  dispossessed  under  such  a  writ, 
he  may  resort  to  his  action  of  forcible  entry 
and  detainer  to  restore  him  to  the  possession 
from  which  he  has  been  forcibly  and  unlaw- 
fully ejected.    Brush  v.  Fowler;  85  D.  382. 

14.  Restraining  proceedings  on 
judgments.  —  1.  When  an  injunction  will 
issue*  generally,  —  Equity  may  grant  new 
trials  at  law,  and  enjoin  judgments,  the  exe- 
cution of  which  would  be  against  conscience. 
Jones  v.  Commercial  Bank,  35  D.  419.  But 
the  power  will  be  exercised  with  extreme  cau- 
tion, and  only  in  cases  of  fraud  or  surprise,  or 
in  extraordinary  oases,  where  manifest  in- 
justice has  been  done.  Pearce  v.  Chastain, 
46  D.  423. 

After  judgment  at  law  has  been  obtained, 
equity  will  interfere  by  injunction  to  pre- 
vent its  execution,  if  it  appears  that  such 
execution  would  be  against  conscience,  and 
that  such  fact  could  not  have  been  taken  ad- 


vantage of  at  law,  or  that  the  party  was  pre- 
vented from  taking  advantage  of  such  fact 
by  fraud  or  accident,  without  his  own  fraud 
or  negligence.  Pollock  v.  QHbei-t,  60  D.  732; 
Hibbardv.  Eastman,  93  D.  467. 

Equity  will  interpose,  where  the  subject- 
matter  of  defense  could  not  be  known  to  the 
defendant  at  the  time  of  trial  by  the  exer* 
cise  of  due  diligence.  Pearce  v.  Chastain,  46 
D.  423. 

A  court  of  equity  of  the  state  will  restrain 
a  party  who  has  obtained  a  judgment  in  the 
United  States  court  from  enforcing  his  judg- 
ment against  property  not  subject  to  levy 
and  sale.     Howard  v.  Cannon,  75  D.  736. 

Injunction  against  proceedings  under  s 
judgment  in  one  state,  obtained  upon  a  judg- 
ment in  another  state,  which  nas  subse-a 
quently  been  reversed,  will  be  granted  when* 
the  defendant  is  guilty  of  no  laches  in  .the 
assertion  of  his  rights.  McJiUon  v.  Love,  54 
D.  449.     S.  P. ,  Engel  v.  8cheuerman,  2  R.  573. 

Equity  will  enjoin  the  enforcement  of  a 

t'udgment,  where  the  holder  of  notes,  who 
tad  brought  suit  thereon  against  the  maker, 
agreed  that  he  would  discharge  the  maker 
from  personal  liability  on  receiving,  within 
a  certain  time,  the  note  of  a  third  person,  re- 
taining, however,  his  security  by  mortgage, 
and  the  note  was  duly  delivered,  but  the 
holder  prosecuted  the  suit,  obtained  judg- 
ment, and  was  about  to  enforce  it  Sucn 
agreement  is  not  a  release,  but  must  stand 
upon  the  footing  of  an  agreement  not  to  sue, 
nor  to  prosecute  the  suit  already  commenced, 
and  therefore  could  not  be  availed  of  as  a  de- 
fense to  the  suit  Hibbard  v.  Eastman,  93 
467. 

Complainant  need  only  indorse  a  release 
of  errors  on  a  bill  for  an  injunction  against 
the  collection  of  a  Judgement  at  law,  under 
the  Indiana  revised  statutes  of  1843,  when 
he  is  required  so  to  do  by  the  judge  granting 
such  injunction,  or  by  the  court.  Dickerson 
v.  Ripley  County,  63  D.  373. 

2.  When  it  will  be  refused.— Equity  cannot 
enjoin  a  party  to  consent  to  a  new  trial  at 
law  in  the  same  court  Cowan  v.  Wheeler, 
43  D.  283. 

Equity  cannot  enjoin  a  judgment  obtained 
against  a  purchaser  at  a  judicial  sale  for  the 
purchase-money,  on  the  ground  of  defect 
of  title  to  the  land  at  the  time  of  the  pur- 
chase.    Threlkelds  v.  Campbell,  44  D.  384. 

A  judgment  against  a  trustee  in  trustee 
process  is  as  conclusive  against  him  as  a  judg- 
ment in  a  common-law  action;  and  the  prin- 
ciples which  forbid  a  court  of  chancery  to  re- 
lieve in  one  case  must  equally  forbid  such 
relief  in  the  other.  Warner  v.  Conant,  58  D. 
178. 

Equity  will  not  enjoin  the  execution  of  a 
judgment  in  detinue,  in  favor  of  a  trustee, 
for  a  chattel  purchased  from  a  husband  ana 
wife,  which  by  the  terms  of  the  trust  is  to 
remain  under  the  trustee's  control  for  the 
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benefit  of  the  wife;  nor  will  it  subrogate  the 
purchaser  to  the  usufructuary  interest  of  the 
wife  in  the  judgment.  Jot-dan  v.  Thomas, 
69  D.  387. 

Equity  will  not  enjoin  a  judgment  of  con- 
demnation of  attached  property  on  the 
ground  that  the  person  upon  whom  the  at- 
tachment was  served  was  privileged  from 
service  on  account  of  being  at  the  time  en- 
gaged in  the  discharge  of  his  duties  as  a  mem- 
ber of  one  of  the  councils  of  Baltimore. 
Peter*  v.  League,  71  D.  622. 

Courts  of  equity  do  not  interfere  with 
judgments  and  proceedings  of  courts  of  law 
except  in  peculiar  cases.  They  do  not  inter- 
pose to  correct  the  errors  or  irregularities  of 
the  law  courts.  They  only  interpose  upon 
equitable  grounds  to  do  justice,  when,  from 
their  organization  or  otherwise,  the  common- 
law  .tribunals  are  incapable  of  rendering  it. 
There  must  be  substantial  merits;  they  sel- 
dom or  never  give  effect  to  a  mere  technical 
right     Gregory  v.  Ford,  73  D.  639. 

A  judgment  at  law  will  not  be  relieved 
against  in*  equity,  where  obtained  upon  a 
promissory  note,  given  solely  for  the  purpose 
of  testing,  by  a  collusive  action,  whether  the 
maker  had  any  title  in  property  held  in  trust 
for  his  wife.     Wells  v.  Smith,  74  D.  631. 

Equity  will  not  restrain  the  collection  of  a 
judgment  against  an  administrator  at  suit  of 
the  heir,  on  the  ground  that  a  release  of  the 
claim  on  which  the  judgment  was  recovered 
had  been  executed  to  the  deceased  in  his 
lifetime,  no  excuse  being  shown  why  such 
release  was  not  interposed  as  a  defense  at 
law,  and  no  fraud  or  collusion  on  the  part  of 
the.  administrator  being  alleged.  Gold  v. 
Bailey,  92  D.  190. 

3.  Void  and  irregular  judgment*. —  A  void 
judgment  will  be  perpetually  enjoined,  al- 
though the  party  could  obtain  relief  at  law, 
as  where  a  judgment  by  motion  was  taken 
against  a  sheriff,  in  a  court  acting  without 
jurisdiction.     Caruther*  v.  HartsfiSd,  24  D. 

Courts  of  chancery  do  not  interfere  with 
judgments  at  law,  except  to  prevent  fraud 
or  to  relieve  from  gross  injustice;  and  they 
never  grant  an  injunction  merely  for  the  cor- 
rection of  irregularities  in  legal  proceedings. 
Fowler  v.  Lee,  32  D.  172. 

Equity  will  not  restrain  a  judgment  be- 
cause of  irregularity  in  not  having  a  writ  of 
inquiry  as  provided  by  statute,  prior  to  entry 
of  judgment  for  condemnation  by  default 
against  a  corporation  garnishee.  Boyd  v. 
Chesapeake  etc  Canal  Co.,  79  D.  646. 

The  collection  of  a  void  judgment  of  a 
justice  of  the  peace  cannot  be  restrained, 
for  there  is  a  plain,  adequate  remedy  by 
common-law  certiorari  to  reverse  it  Cron- 
daU  v.  Bacon,  91  D.  451. 

4.  Judgments  obtained  without  notice.  —  A 
judgment  which  appears  from  the  record  to 
Lave  been  taken  without  notice  to  the  de- 


fendant of  the  pendency  of  the  action  is  a 
nullity.  Jones  v.  Commercial  Bank,  35  D. 
419. 

A  defendant  having  no  defense  to  an  ac- 
tion, wherein  a  judgment  by  default  was 
rendered  against  him  upon  a  return  by  the 
sheriff  of  service  of  process,  cannot  enjoin 
such  jndgment  upon  the  ground  that  the  re- 
turn was  false,  and  that  in  fact  he  had  no 
notice  of  the  proceeding.  Gregory  v.  Ford,  79 
D.  639. 

Where  a  party  does  not  deny  the  indebted- 
ness for  which  the  judgment  was  rendered, 
it  would  be  as  equitable  to  turn  him  over  to 
his  action  against  the  sheriff  for  a  false  re- 
turn as  to  relieve  him  from  the  judgment 
and  turn  the  defendant  for  redress  to  the 
sheriff  the  statute  having  barred  the  debt. 
lb. 

Equity  will  restrain  an  unjust  judgment 
for  want  of  notice,  after  a  false  return  of 
service  by  the  sheriff.     lb. 

5.  Judgments  obtained  by  fraud,  accident, 
mistake,  or  surprise.  — Chancery  may  relievo 
against  judgments  at  law  obtained  by  fraud, 
accident,  surprise,  or  mistake.  Bank  of  Ten- 
nessee v.  Patterson,  47  D.  618;  Lockwood  ▼. 
Mitchell,  53  D.  438;  Litchfield'*  Appeal,  73 
D.  662. 

Though  the  record  show  notice,  equity 
may  enjoin  a  judgment  where  the  defendant 
has  been  prevented,  by  unavoidable  circum- 
stances, from  making  a  defense,  or  where  the 
judgment  has  been  obtained  through  fraud. 
Jones  v.  Commercial  Bank,  35  D.  419. 

Where  an  attorney  procures  the  absence  of 
his  opponent  by  a  fraudulent  representation 
that  the  cause  will  not  be  tried  till  a  follow* 
ins  term,  and  thus  procures  his  opponent's 
defeat,  equity  will  relieve  the  injured  party 
from  the  Judgment  or  decree.  De  Lotus  v. 
Meek,  50  D.  491. 

Relief  against  a  judgment  at  law,  rendered 
by  mistake  and  miscalculation  on  the  part 
of  the  jury,  will  be  granted,  where  the  evi- 
dence of  such  mistake  and  miscalculation 
would,  if  discovered  in  time,  have  furnished 
good  ground  for  a  new  trial.  And  when  the 
case  is  one  that  requires  the  settlement  of 
accounts,  this  court  will  not  direct  a  new 
trial  at  Law,  bnt  will  order  a  reference  to  a 
commissioner,  and  will  itself  give  the  proper 
relief.     Rust  v.  Ware,  52  D.  100. 

Equity  has  jurisdiction  to  make  a  decree 
restraining  a  judgment -creditor  from  bring- 
ing suits  upon  his  judgment,  upon  the  ground 
that  it  was  fraudulently  obtained.  Dobson 
v.  Pearce,  62  D.  152. 

A  duly  authenticated  record  of  such  de- 
cree, rendered  in  a  court  of  equity  of  another 
state,  having  jurisdiction  of  the  parties,  is  a 
conclusive  defense  against  the  prosecution,  in 
a  court  of  this  state,  of  a  suit  upon  the  jndg- 
ment referred  to  in  the  decree,    lb. 

Such  decree  is  conclusive  upon  parties 
I  everywhere,  and  in  every  forum  where  tea 
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same  matters  are  drawn  in  issue;  not,  indeed, 
as  an  injunction,  but  as  a  judgment  of  a 
conrt  in  another  state,     lb. 

While  equity  will  restrain  the  enforcement 
el  an  inequitable  judgment,  it  will  enforce  the 
payment  by  the  judgment  debtor  of  a  debt 
justly  due  by  him  to  the  creditor.  Litch- 
field\  Appeal,  73  D.  662. 

Equity  will  not  grant  an  injunction  against 
a  judgment  at  law  obtained  upon  a  bond,  on 
the  ground  that  such  bond  was  procured  by 
fraud.     Roger*  v.  Waller,  9  D.  758. 

Fraudulent  misrepresentations  of  a  vendor 
of  real  property  at  the  time  of  sale,  that  he 
had  an  undisputed  title,  etc.,  are  not,  after 
the  vendor's  decease,  and  after  an  adminis- 
trator's execution  sale  of  the  property 
for  the  unpaid  purchase- money,  sufficient 
grounds  for  granting  an  injunction  in  the 
premises,  so  as  to  perpetually  enjoin  the 
Judgment  upon  which  the  execution  issued, 
etc     WiUon  v.  Milter,  96  0.  668. 

An  injunction  will  not  issue  against  the 
use  in  one  state  of  a  judgment  of  another 
state,  on  the  ground  that  it  was  obtained  by 
false  and  fraudulent  evidence.  Metcalf  v. 
Oibnore,  47  R.  217. 

15.  Restraining:  proceedings  on  exe- 
cations,  or  other  judicial  writs. — Equity 
will  interpose  by  injunction  to  stay  execu- 
tion, issued  upon  a  judgment  obtained  at 
law,  when  it  appears  that  there  was  an 
equitable  defense  to  the  action  in  which  the 
judgment  was  obtained,  which  could  not 
have  been  made  available  as  a  legal  defense 
at  the  time  of  the  trial.  Pollock  v.  Gilbert, 
60  D.  732. 

Equity  may  interpose  to  prevent  a  sheriff's 
sale,  which  would  throw  a  cloud  on  the  com- 
plainant's title,  where  it  could  set  aside  the 
deed  if  the  sale  were  made.  Pettit  v.  8hep- 
herd,  28  D.  437;  Guy  v.  Hermanee,  63  D. 
85. 

The  court  will  entertain  an  attaching  cred- 
itor's bill  to  enjoin  an  execution  sale  of  the 
same  property,  under  a  judgment  recovered 
in  an  action  where  there  was  a  prior  attach- 
ment, on  the  ground  that  such  judgment 
was  fraudulent  as  to  creditors,  without  re- 
quiring the  attaching  creditor  to  obtain 
judgment,  execution,  and  return  of  nulla 
bona,  where  the  answer  admits  the  defend- 
ant's debt  and  insolvency,  and  all  other 
material  allegations  of  the  bill,  except  the 
fraud.  Heyneman  V.  Dannenberg,  65  D. 
519. 

An  injunction  may  issue  to  restrain  pro- 
ceedings on  execution  issued  on  an  alterna- 
tive judgment  for  the  value  of  property 
replevied  in  default  of  a  return  thereof, 
where  the  property  has  been  tendered  back 
within  a  time  that  is  reasonable  under  all  the 
circumstances  of  the  case,  especially  where 
the  plaintiff  has  paid  all  the  costs  of  the  re- 
plevin suit,  is  the  real  owner  of  the  property, 
and  offered  to  return  the  property  so  as  to 
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open  the  way  for  a  new  demand  and  recovery 
of  the  property  by  suit.  McCUUan  ▼•  Mar- 
shall, 87  D.  454. 

Where  it  appears  that  property  whioh  be- 
longs bona  fide  to  complainant  is  about  to  be 
sold,  under  execution,  as  the  property  of 
third  persons,  and  where  the  Dill  alleges 
that  this  property  constitutes  his  stock  in 
trade  and  merchandise,  that  the  conse- 
quences of  permitting  it  to  be  seised  and 
sold  would  utterly  destroy  his  trade,  credit, 
and  business  as  a  merchant,  and  deprive  him 
of  the  means  of  support,  an  injunction  will 
issue,  as  this  case  presents  elements  of  ap- 
prehended damage  and  injury  which  could 
not  be  redressed  at  law.  McCreery  v.  Suther- 
land, 87  D.  678. 

The  owner  of  lands  may  have  an  in- 
junction prohibiting  the  sheriff  from  levying 
thereon  an  execution  issued  in  an  action  to 
which  he  was  not  a  party.  Bishop  v.  Moor- 
man, 49  R.  731. 

Chancery  cannot  award  an  injunction 
against  a  writ  of  restitution  issued  on  a 
judgment  in  forcible  entry  and  detainer, 
although  the  party  in  whose  favor  it  was 
rendered  is  insolvent.  Hamilton  v.  Adams, 
50  D.  150. 

An  injunction  will  not  be  granted  tore* 
strain  a  sale  on  execution  of  land  which  the 
judgment  debtor  has  conveyed  to  the  party 
petitioning  for  the  injunction.  Oarlin  v. 
Hudson,  62  D.  521. 

Irregularities  in  a  sheriff's  sale  cannot  be 
made  the  subject-matter  for  an  injunction. 
Wilton  v.  Miller,  96  D.  568. 

Jurisdiction  of  an  application  for  injunc- 
tion to  restrain  the  sale  of  real  estate  upon  as 
execution  issued  upon  a  judgment  rendered 
in  an  inferior  court,  determined.  Davie  v. 
Clark,  89  D.  471. 

2.    In  Equity. 

16.  Proceedings  in  chancery,  gen- 
erally. —  A  party  to  an  action  in  one  court 
cannot  bring  a  suit  for  an  injunction  in  an- ' 
other  court  of  co-ordinate  jurisdiction  to 
restrain  the  decree  of  the  former  court. 
Revalk  v.  Kraemer,  68  D.  304. 

A  decree  cannot  be  used  by  any  of  the 
parties  to  it  for  the  purpose  of  defrauding 
creditors  not  parties  to  the  suit  in  which 
it  was  entered;  and  upon  proof  of  fraud 
on  the  part  of  the  judgment  debtor,  his 
creditors  are  entitled  to  an  injunction  pre- 
venting the  decree  from  being  used  for  the 
benefit  of  the  fraudulent  debtor,  and  in 
keeping  from  his  creditors  the  proceeds  of 
property  which  belong  to  them.  Robinson 
v.  Davis,  69  D.  691. 

To  justify  the  arrest,  by  injunction,  of  the 
execution  of  a  decree  of  chancery  establish- 
ing certain  claims,  it  must  be  shown  that 
the  applicant  has  a  prior  right  which  he 
has  not  lost  by  laches.  Apalachicola  v.  Apa* 
lacJikola  Land  Co.,  79  D.  284. 
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17.  Foreclosure  suits.  —A  mortgagee 
obtaining  a  decree  of  foreclosure,  by  fraud, 
for  a  much  larger  sum  than  the  amount 
due,  equity  wilf  relieve  against  the  decree 
without  a  tender  of  the  amount  due,  with 
legal  interest  Lockwood  v.  Mitchell,  53  D. 
438. 


m.   Oram 
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18.  In  general*  — An  injunction  will 
lis  to  restrain  a  tenant  by  elegit  from  tilling 
a  farm  contrary  to  the  established  rotation 
of  crops  on  it,  and  contrary  to  the  usage  of 
that  part  of  the  country.  Wilde  v.  Layton, 
12  D.  91. 

An  injunction  will  lie  to  prevent  the  vio- 
lation of  a  contract  in  reasonable  restraint 
of  trade;  and,  it  seems,  specific  performance 
of  such  contract  may  be  decreed.  Beard  v. 
DemiM,  63  D.  880;  Ouerand  v.  Dandelet,  3 
R.  164. 

An  injunction  against  the  prosecution  of 
a  trade  may  be  granted  at  the  suit  of  one 
only  of  several  Dartners  with  whom  the 
contract  was  made,  where  an  injunction 
simply,  and  not  compensation  or  damages, 
is  asked.     Beard  v.  Dannie,  63  D.  380. 

19.  Alienation  of  personal  property. 
—  Injunction  is  not  a  process  which  is  ef- 
fectual to  prevent  the  removal  of  personal 
property  from  the  state.  Ramsay  v.  Joyce, 
87  D.  650. 

The  court  will  restrain  a  partner  holding 
notes  for  the  benefit  of  the  firm,  from  pawn- 
ing or  pledging  them  for  his  own  private 
debts,  as  it  is  an  act  contrary  to  law,  and  a 
fraud  on  his  partners.  8loekdaU  v.  Ullery, 
78  D.  440. 

Where  a  woman  residing,  in  Tennessee, 
and  being  by  the  laws  of  that  state  a  free 
trader,  contracted  a  debt  and  removed  to 
Georgia,  with  the  avowed  purpose  of  avoid- 
ing her  creditor  and  defeating  bis  claim  by 
fraudulently  disposing  of  her  goods,  a  court 
of  eguity  of  Georgia  will  enjoin  her  from 
so  disposing  of  her  goods,  where  the  credi- 
tor has  no  legal  remedy  against  her.  Sonde 
v.  Marburg,  91  D.  781. 

90. of  real  property.  —  Equity 

will  enjoin  the  sale  of  land  under  a  deed  of 
trust,  given  to  secure  the  payment  of  the 
purchase-money,  when  there  is  a  cloud  over 
the  title  thereto,  arising  from  an  alleged 
defect  therein,  which  would  occasion  a  sacri- 
fice at  suoh  sale.  Faulkner  v.  Davie,  98  D. 
698. 

91.  Disturbance  of  possession  of  real 
property.  —  The  assignee  of  a  bond  for  the 
conveyance  of  a  tract  of  land  for  which  the 
obligor  holds  a  land-office  certificate  may 
have  his  bill  in  equity  to  enjoin  the  assignee 
of  the  certificate  with  notice  of  complain- 
ant's   rights,    from    disturbing    complain- 

*  Injunction  against  pleading  statute  of  limit* 
lions,  see  notes,  75  D.  84-87;  61 D.  700. 


ant  in  his  possession,  and  from  selling  to  a 
purchaser  without  notice.  Cuppe  v.  Irwin, 
18  D.  136. 

No  question  of  damage  is  raised  upon  an 
application  for  an  injunction,  when  railway 
companies  or  individuals  exceed  their  stat- 
utory powers  in  dealing  with  other  people's 
property,  but  simply  a  question  of  the  inva- 
sion of  a  right  Com.  v.  Pittsburgh  tic  R.  EL 
Co.,  62  D.  372. 

The  owner  of  land  in  possession  is  enti- 
tled to  an  injunction  to  prevent  insolvent 
defendants  from  entering  upon  such  land, 
and  by  means  of  excavations,  embank- 
ments, and  diversion  of  valuable  streams, 
committing  irreparable  injury,  and  despoil- 
ing the  land  of  the  substance  of  the  inher- 
itance, besides  creating  a  cloud  upon  the 
plaintiff's  title.  Beneley  v.  M.  L.  W.  Co., 
73  D.  575. 

The  right  to  lateral  support  of  soil  will 
be  protected  by  injunction,  although  the 
pecuniary  damage  threatened  is  slight*  and 
may  be  easily  compensated  in  damages. 
Trowbridge  v.  True,  62  R.  679. 

An  injunction  will  not  lie  to  reswt£n  one 
from  making  reasonable  improvements  on 
his  own  lana,  with  reasonable  care  and  skill, 
on  the  ground  of  damage  to  complainant's 
edifice,  if  the  latter  is  not  entitled  to  special 
protection,  either  by  prescription  or  by 
grant  from  the  one  making  the  improvement* 
lemdar.  Holbrook,  26  D.  624. 

A  suit  to  enjoin  the  construction  of  a  rail- 
road aloog  a  city  street  cannot  be  maintained 
by  one  who  does  not  own  real  property  on 
the  street,  to  which  the  proposed  railroad 
will  be  specially  injurious;  that  he  is  a 
resident  and  tax-payer  in  the  city  does  not 
give  him  a  right  of  action.  Dam  v.  Mayor 
etc.  of  New  fork,  67  D.  186. 

A  and  B  were  rivals  in  business,  and  occu- 
pied adjoining  stores  on  a  city  street,  there 
being  no  space  between  their  buildings,  A*s 
store  came  up  to  the  street  line;  B  s  was  a 
few  feet  back,  with  an  intervening  platform. 
A  plate-glass  window  had  been  placed  in 
the  wall  of  A's  store,  looking  over  B's  plat- 
form, and  A  used  it  in  displaying  his  goods. 
B  had  a  show-case  made  to  place  upon  his 
platform  in  front  of  this  window,  his  object 
being  primarily  to  display  his  own  goods, 
and  secondarily  to  cover  A's  window,  and  to 
annoy  and  injure  him  in  the  use  of  his  store. 
Held,  not  to  be  a  case  for  an  injunction  under 
the  statute  forbidding  malicious  erections  to 
annoy  and  injure  adjacent  proprietors.  Gal- 
lagher v.  Dodge,  40  R.  182. 

99.  Bills  and  notes. —Defect  of  titi* 
to  part  of  real  estate  sold,  and  inability  of 
the  vendor,  through  insolvency,  to  respond  to 
damages  recoverable  by  vendee,  are  suffi- 
cient grounds  for  an  injunction  restraining 
the  collection  of  promissory  notes  given  for 
part  of  the  purchase  prion.  Yonge  v.  McOor* 
tniek,  63  D.  214 
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83.  Collection  and  distribution  of 
taxes  and  assessments.* — An  action 
does  not  lie  in  the  name  of  the  state  at  the 
relation  of  the  attorney-general  for  an  in- 
junction to  restrain  the  collection  of  a  tax 
levied  to  pay  void  bonds  issued  by  a  publio 
(school  district)  corporation.  Stale  v.  Mc- 
Laughlin, 22  R.  264. 

The  sale  of  personal  property  for  unpaid 
taxes  will  not  be  restrained  unless  it  is  of 
peculiar  value  to  the  owner,  and  it  is  mani- 
fest that  great  injury  would  result  from  the 
sale.      White  v.  Stender,  49  R.  283. 

24.  Diversion,  retention,  or  pollu- 
tion of  running  water.  —  Equity  has 
Jurisdiction,  by  injunction,  to  prevent  the 
diversion  of  a  stream  of  water  flowing 
through  the  plaintiff's  land,  although  he  may 
hare  a  remedy  at  law.  Gardner  v.  New- 
burgh,  7  D.  626.  This  is  upon  the  ground 
that  it  will  prevent  a  multiplicity  of  suits, 
and  that  complainant's  remedy  at  law 
would  be  defective.  Burden  v.  Stein,  02  D. 
758. 

Equity  has  power  to  prevent,  by  injunc- 
tion, injuries  by  back  flowage  of  water, 
caused  by  a  dam.  Sheldon  ▼.  Rockwell,  76 
P.  265. 

An  injunction  will  lie  to  restrain  a  party 
from  diverting  water  of  a  stream,  by  means 
of  a  ditch  extending  into  his  land,  whereby 
the  water  is  diverted  from  machinery  which 
is  valuable  and  extensive,  giving  employment 
to  a  large  number  of  persons.  Wright  v. 
Moore,  82  D.  731. 

An  injunction  against  the  diversion  and 
damming  of  water  will  not  be  granted  where 
the  complainant  has  delayed  proceeding  for 
two  yean  after  acquiring  knowledge  of  the 
injury,  and  the  dam  meanwhile  has  been 
twice  rebuilt,  and  the  injunction  would  work 
great  damage  to  the  defendant.  Thomas  ▼. 
Woodman,  33  R.  156. 

An  embankment  erected  by  the  defendant 
upon  his  own,  lands,  by  which  the  waters  of 
a  stream  are  thrown  back  upon  the  com- 
plainant's opposite  lands,  will  be  restrained 
as  a  nuisance,  when  it  appears  that,  in  order 
to  avoid  the  consequent  injury,  the  defend- 
ant would  be  required  to  expend  a  large  sum 
of  money,  and  would  be  guilty  of  erecting 
an  unlawful  obstruction  to  the  injury  of  a 
neighbor;  and  the  fact  that  by  means  of  the 
embankment  complained  of,  the  defendant 
has  reclaimed  more  .lands  for  himself  than 
he  injured  for  the  complainant,  is  no  excuse 
for  the  wrongful  act  Farris  v.  Dudley,  56 
R.24. 

A  man  bought  for  speculation  certain  bot- 
tom lands  upon  which  large  quantities  of 
sand  were  being  deposited  by  a  stream  which 
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•  As  to  restraining  the  collection  of  taxes  or 
assessments,  see  notes,  60  D.  196-206;  49  B.  287-289; 
69  R.  110-118. 

Enjoining  the  collection  of  a  personal  tax,  see 
sots.  28  &.  622, 628.    fie*  also  Taxbs,  68. 


operated  a  mill  above.  He  put  an  exorbi- 
tant valuation  on  the  land  and  tried  to  sell 
it  to  the  proprietors  of  the  mill,  but  they 
declined  to  buy  it  He  then  prayed  for  an 
injunction  to  restrain  them  from  sanding  the 
land  and  polluting  the  stream.  Held,  that 
an  injunction  would  not  lie,  as  he  had  in* 
vited  the  injury.  Edwards  v.  Allouez  Min- 
ing Co.,  31  R.  301. 

25.  Basements.  —  An  injunction  to  pre- 
vent a  threatened  obstruction  of  ancient 
lijghts  will  be  granted  upon  an  application 
disclosing  facts  sufficient  to  justify  the  issu- 
ance of  the  writ  Robeson  v.  PiUenger,  32  D. 
412. 

Where,  in  the  sale  of  land  upon  which 
were  situated  two  paper-mills,  the  vendor 
fraudulently  induced  the  vendee  to  believe 
that  the  conveyance  included  a  larger  piece 
of  ground,  held  by  the  vendor  under  a  long 
lease,  upon  which  were  situated  the  dam, 
water-pipes,  etc.,  used  in  running  the  mill, 
and  essential  to  its  enjoyment,  although  the 
statute  of  frauds  would  prevent  a  convey- 
ance of  the  larger  tract,  equity  will  restrain 
the  vendor  from  interfering  with  the  vendee's 
use  of  such  dam  and  water-pipes,  and  from 
obstructing  the  vendee's  right  of  way  by  a 
perpetual  injunction.  Brown  v.  Burken* 
meytr,  33  D.  641. 

The  owner  of  s  wooden  building  which 
for  more  than  twenty  years  encroached  six 
inehes  on  a  private  alley  undertook  to  ease 
it  with  brick,  thus  making  it  encroach 
three  inches  more.  It  not  appearing  that 
the  addition  would  materially  injure  the 
way,  —  held,  that  an  injunction  would  not 
issue  to  restrain  it.  Ball  v.  Rood,  29  R. 
528. 

96.  Franchises.  —An  injunction  will  be 
granted  to  secure  a  party  in  the  enjoyment 
of  a  privilege  conferred  by  statute,  of  which 
he  is  in  the  actual  possession,  his  legal  title 
being  unquestioned.  Hence  one  maintain- 
ing a  public  ferry,  and  collecting  tolls,  may 
enjoin  another  from  having  a  free  bridge 
near  it  for  the  use  of  the  public  Gates  ▼. 
McDatdel,  19  D.  49. 

It  is  the  exercise  of  a  sound  discretion  to 
grant  an  injunction  under  such  circum- 
stances, or  when  a  multiplicity  of  suits 
would  be  prevented  thereby.  Enfield  Toll 
Bridge  Co.  v.  Hartford  etc  R.  R.  Co.,  42  D. 
716. 

97.  Corporations,  generally.  —Equity 
will  restrain  corporations  from  grossly  abus- 
ing their  powers  to  the  injury  of  individuals; 
and  will  not  suffer  powerful  corporate  bodies, 
with  whom  it  is  always  very  difficult  to  deal 
on  equal  terms,  to  take,  under  color  of  au- 
thority, proceedings  which  are  of  an  illegal 
character,  or  whicn  are  of  doubtful  legality, 
if  by  so  doing  they  place  those  against  whom 
they  are  proceeding  in  a  condition  of  peril 
from  which  it  might  be  difficult  for  them  U 
extricate  themselves.     Mayor  ▼.  Qroskon,  94 
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D.  591;    Western  Maryland  R.  R.  Co.  v.  Ow- 
ing*, 74  D.  663. 

Equity  will  interfere  where  *  corporation 
exceeds,  abuses,  or  misapplies  its  powers, 
but  not  where  powers  granted  are  exercised 
in  good  faith,  or  are  discretionary,  or  the 
right  is  doubtful.  Scudder  ▼•  Trenton  Dela- 
ware Falls  Co.,  23  D.  756. 

An  injunction  to  restrain  the  voting  of 
several  shares  of  stock  will  lie,  where  it  ap- 
pears that  these  shares  were  transferred 
withont  consideration,  to  divers  persons,  and 
powers  of  attorney  were  taken  hack  by  the 
real  owners,  to  enable  them  to  cast  a  greater 
number  of  votes  than  the  charter  would  al- 
low to  the  single  holder  of  the  shares.  Camp- 
bell v.  Poultnct/,  26  t>.  559. 

A  bill  making  parties  the  alleged  owners 
of  the  shares,  the  president,  cashier,  five  di- 
rectors, and  three  olerks  of  the  bank,  and 
the  judges  of  the  election,  is  not  faulty  for 
not  joining  the  corporation  by  name  and.  the 
transferees  of  the  shares,  the  bill  alleging 
them  to  be  unknown.    lb. 

Where  a  party  has  converted  his  deposits 
in  a  savings  institution  into  stock  of  the 
company,  and  has,  by  reason  of  such  conver- 
sion, received  increased  dividends,  he  will 
not,  on  the  ground  that  the  conversion  was 
unlawful,  be  granted  an  injunction  to  pre- 
vent the  officers  of  the  corporation  from 
paying  the  special  depositors  thereof,  or  re- 
ceiving their  certificates  of  deposit  in  pay- 
ment of  debts  due  to  the  institution,  it  hav- 
ing become  insolvent.  Maryland  Savings 
Inst,  v.  Schroeder,  29  D.  528. 

A  fund  arising  from  the  conversion  of  the 
deposits  into  stock,  by  the  depositors,  with 
their  own  consent,  is  in  the  hands  of  the  cor- 
poration as  trustee  for  the  special  depositors 
as  creditors  of  the  institution,  who  oecame 
such  on  the  faith  of  it;  and  a  court  of  equity 
will  not  interpose  to  withdraw  such  fund 
from  the  destination  to  which  it  has  been 
thus  solemnly  pledged.     lb. 

Hie  court,  in  determining  whether  an  in- 
junction should  issue  in  such  a  case,  will  not 
cousider  the  question  whether  or  not  the  cor- 
poration, under  its  charter,  had  power  to 
make  the  conversion  of  deposits  into  stock. 
76. 

A  railroad  company  may  be  enjoined  from 
constructing  its  road,  without  authority, 
over  private  property,  for  the  use  of  which 
it  has  not  paid,  or  tendered  compensation, 
whether  or  not  the  injury  is  irreparable. 
Western  Maryland  R.  R.  Co.  v.  Owmgs,  74  D. 
5G3. 

An  injunction  will  not  be  granted  to  re- 
strain a  railroad  corporation  from  the  use  of 
its  track  constructed  upon  the  lands  of  the 
complainant,  under  an  agreement  whereby 
the  company  was  allowed  to  enter  upon  the 
complainant's  lands  and  construct  its  road 
thereon,  and  upon  failure  of  the  company  to 
make  payment  for  the  use  of  the  land  within 


a  certain  time  after  an  award  was  made,  the 
license  of  the  company  should  cease,  and 
any  interest  of  the  company  under  the  agree- 
ment, and  its  fixtures  and  works,  should  be- 
come the  property  of  the  complainant  Co€ 
v.  C.  P.  <*  L  R.  R.  Co.,  75  D.  618. 

In  the  absence  of  proof  of  pecuniary  injury 
to  the  complainant  or  the  association,  an  in* 
junotion  will  not  issue  at  the  suit  of  a  stock- 
holder in  an  incorporated  fair  association 
to  restrain  the  company  and  its  officers  from 
permitting  gambling  on  the  grounds  for  a 
pecuniary  reward.  Cope  v.  District  Fire 
Ass%  39  R.  30. 

A  bank  loaned  money  in  excess  of  the 
amount  it  was  authorized  by  law  to  lend, 
taking  collateral  securities  therefor.  A 
stockholder  of  the  bank  filed  a  bill,  alleging, 
in  substance,  the  illegality  of  the  loan,  that 
no  title  or  interest  in  said  collaterals  passed 
to  the  bank,  and  that  they  were  worthless 
and  fraudulent,  and  praying  for  an  injunc- 
tion to  restrain  the  bank  from  misapplying 
its  funds  in  the  prosecution  of  suits  to  re- 
cover their  value.  Held,  1.  That  the  fail- 
ure of  the  complainant  to  file  copies  of  the 
pleadings  and  proceedings  in  the  suits  sought 
to  be  enjoined,  as  exhibits  with  his  bill,  was 
a  fatal  defect;  2.  That  although  the  loan  by 
the  bank  was  illegal  and  void,  yet,  being  an 
executed  contract,  the  bank  acquired  an  ab- 
solute or  qualified  interest  in  or  title  to  the 
securities;  3.  That  the  bank  directors,  when 
protecting  such  title  or  interest,  by  suit  or 
otherwise,  are  acting  within  the  sphere  of 
their  authority,  and  cannot  be  controlled  by 
the  courts.  Shoemaker  v.  National  Mechanics* 
Bank,  100  D.  73. 

98.  Municipal  corporations).— 1.  When 
the  writ  will  issue.  — Equity  will  enjoin  the 
sale  of  land  for  payment  for  paving  a  street* 
where  the  assent  of  the  owners  of  a  majority 
of  feet  fronting  on  the  street  was  not  ob- 
tained as  required  by  law.  Holland  v. 
Mayor  etc  of  Baltimore,  69  D.  195. 

Where  a  municipal  corporation  is  proceed- 
ing to  drain  its  lands  by  the  construction  of 
artificial  channels  in  the  direction  of  land 
adjoining  the  corporation,  to  the  permanent 
injury  of  such  adjoining  land,  the  owner 
thereof  may  restrain  the  construction  of  such 
channels  by  injunction.  Pettigrew  v.  Beans* 
viUe,  3  R.  50. 

A  municipal  corporation  can  acquire  the 
right  to  turn  a  stream  of  water  upon  the 
lands  of  another,  to  the  injury  thereof,  only 
by  an  exercise  of  the  power  of  eminent  do- 
main,   lb. 

An  injunction  will  lie,  at  the  suit  of  the 
proprietor,  to  restrain  a  municipal  corpora- 
tion from  opening  a  new  street  on  his  land, 
and  collecting  a  sum  of  money  out  of  him, 
assessed  as  his  benefit  of  the  proposed  im- 
provement, and  his  contribution  of  the  cost 
of  opening  the  street,  when  the  proceedings 
of  the  corporation  appear  to  be  regular, 
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their  invalidity  is  to  be  shown  by  extrinsic 
evidence.     MiUer  v.  Mayor,  11  R.  768. 

Owners  of  taxable  property  can  maintain 
a  suit  to  annul  illegal  acts  of  municipal  offi- 
cers, when  snch  acts  will  increase  the  muni- 
cipal taxes,  and  the  state  is  not  a  necessary 
party.  Ntwmeyer  v.  Missouri  etc  R.  R  Co., 
14  R.  394. 

.Action  by  certain  property  owners  and 
tax-payers  in  a  county,  to  restrain  the  county 
commissioners  from  publishing  a  delinquent 
tax-list  in  a  so-called  newspaper  designated 
by  them,  on  the  ground  that  it  was  not  a 
"newspaper''  within  the  meaning  of  the 
statute  requiring  such  publication,  and  that 
therefore  the  taxes  would  be  imperiled, 
and  the  county  lose,  or  be  in  danger  of  losing, 
them.  Held,  1.  That  an  injunction  was  the 
proper  remedy;  and  2.  That  the  plaintiffs 
were  proper  parties  to  the  action.  Sinclair 
▼.  County  Comm'rs,  23  R.  694. 

2.  When  it  will  not.  —  Chancery  will  not 
restrain  quasi  criminal  proceedings  by  the 
authorities  of  a  municipal  corporation  for 
repeated  violations  of  an  alleged  invalid  or- 
dinance.    Burnett  v.  Craig,  68  D.  115. 

The  board  of  commissioners  of  a  county, 
in  pursuance  of  an  act  of  the  legislature,  or- 
dered that  bonds  of  their  county  be  issued 
for  a  loan  to  raise  funds  for  building  county 
buildings.  In  an  action  for  a  perpetual  in- 
junctioa  against  snch  acts, — held,  1.  That 
the  board  of  commissioners  was  a  court  of  in- 
ferior and  limited  jurisdiction;  2.  That  where 
statutory  powers  are  conferred  on  such  a 
tribunal,  and  a  mode  of  executing  such  pow- 
ers is  prescribed,  the  mode  prescribed  must 
be  strictly  pursued  or  the  acts  of  such  court 
will  be  coram  non  judke,  and  void.  English 
▼.  Smock,  7  R.  215. 

Plaintiff;  claiming  to  have  by  contract 
with  a  city  the  exclusive  right  to  lav  gas- 
pipes  and  light  the  streets,  brought  action  to 
restrain  the  city  from  passing  an  ordinance 
to  annul  such  contract  ana  to  grant  like 
rights  to  others.  Held,  that  the  action 
would  not  lie.  Des  Moines  Gas  Co.  V.  Dee 
Moines,  24  R.  756. 

That  the  public  authorities  are  proposing 
to  extend  a  street  over  the  complainant? 
wharf  is  no  ground  for  an  injunction.  Bal- 
lantme  v.  Town  of  Harrison,  45  R.  667. 

29.  IiibeL  —  An  injunction  to  restrain 
the  publication  of  a  libel  holding  the  com- 
plainant up  to  ridicule  will  not  lie,  where 
snch  publication  will  not  be  an  invasion  of 
rights  of  literary  or  other  property  of  the 
complainant.  Brandreth  v.  Lance,  34  D. 
3GS. 

Equity  has  no  jurisdiction  of  a  bill  to  re- 
strain a  person  from  publishing,  in  the  rec- 
ords and  books  ot  a  mercantile  agency,  false 
representations  as  to  the  business  standing 
and  credit  of  the  plaintiff,  if  no  breach  of 
trust  or  of  contract  is  involved.  Raymond 
▼.  Russell,  58  R.  137. 


30.  Nuisances— When  granted.*  — 
An  injunction  lies  in  cases  of  nuisance  to  pre- 
vent great  or  immediate  mischief  or  perma- 
nent injury  to  private  property,  the  exercise 
of  the  jurisdiction  resting  in  the  sound  dis- 
cretion of  the  court,  and  depending  on  the 
nature  of  the  case.  Society  v.  Morris  Canal 
Co.,  21  D.  41. 

Chancery  has  jurisdiction  to  restrain  any 
purpresture,  or  unauthorized  appropriation  of 
publio  property  to  private  uses,  whioh  may 
amount  to  a  public  nuisance,  or  injuriously 
affect  the  public  interests.  Attorney-Oenerai 
v.  Cohoes  Co.,  29  D.  756. 

The  court  may  restrain  interference  with 
a  publio  canal  by  cutting  through  the  em- 
bankment and  taking  water  therefrom  for 
private  manufacturing  purposes,  at  the  suit 
of  the  attorney-general  upon  an  information 
filed  by  the  superintendent  of  the  canal,  upon 
oath,  to  the  effect  that  he  believes  the  in- 
tended encroachment  will  injure  public  nav- 
igation, notwithstanding  an  opinion  of  the 
defendant,  supported  by  his  oath,  that  no 
public  injury  will  ensue.     76. 

A  proceeding  by  injunction,  to  prevent  or 
remove  a  private  nuisance,  is  limited  in 
chancery  to  those  oases  in  which  the  nui- 
sance complained  of  is  prejudicial  to  some 
right  which  the  other  party  had  long  pre- 
viously enjoyed,  and  there  must  exist  a 
pressing  necessity,  or  the  right  must  have 
been  previously  established  by  law,  to  enti- 
tle the  party  to  call  to  his  aid  the  jurisdic- 
tion of  this  court.  Robeson  ▼.  PiUenger,  32 
D.  412. 

An  injunction  lies  to  prevent  threatened 
acts  which  would  amount  to  a  public  or  pri- 
vate nuisance,  although  a  legal  remedy  ex- 
ists by  a  criminal  prosecution.  People  v. 
City  o/SU  Louis,  48  t>.  339. 

Equity  will  interfere  by  injunction  to  pre- 
vent a  threatened  injury,  where  acts  which 
create  a  publio  nuisance  are  about  to  be  com- 
mitted, causing  also  an  inevitable  private 
and  special  injury  to  the  complainant. 
Walter  ▼.  Shepardson,  60  D.  423. 

Equity  has  jurisdiction  to  prohibit  the 
openmg  of  a  house  of  prostitution  when  the 
openiag  thereof  will,  by  reason  of  its  close 
proximity,  deprive  other  persons  of  the  com- 
fortable enjoyment  of  their  property,  and  de- 
preciate its  value.  In  such  cases,  the  suit 
may  be  brought  in  the  name  of  the  individ- 
ual injured.  Hamilton  v.  Whitridge,  69  D. 
184. 

Equity  will  not  hesitate  to  prevent  the 
threatened  establishment  of  a  house  of  pros- 

*  Against  threatened  nuisances,  see  note,  73  D. 
118-1) «. 

Against  maintenance  of  certain  trades  and 
businesHes  as  nui  sauces,  see  note,  bl  R.  4o<-476. 

Against  obstructions  In  highway,  see  note,  62 
R.  574-OT8. 

Whether  opening  of  house  of  ill-fame  may  bs 
eujoined,  see  note,  48  H,  274-278.  Bee  also  Kui 
bakcbs,  12. 
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titution,  by  the  mere  circumstance  that  in 
the  exercise  of  its  jurisdiction  it  might  in- 
cidentally perform  the  functions  of  a  moral 
censor  by  suppressing  a  vice  denounced  by 
the  law,  and  amenable  to  its  peualties  from 
the  earliest  times.     lb. 

Courts  will  restrain  the  erection  of  a 
building  intended  for  a  use  that  will  be  a 
nuisance  perse.  Rliode*  v.  Dunbar,  98  D. 
221. 

Injunction  will  be  granted  to  restrain 
noises  that  disturb  rest,  and  prevent  sleep. 
lb. 

The  construction  and  use,  within  the  fire 
limits  of  a  city,  and  in  violation  of  its  ordi- 
nance, of  a  wooden  building,  to  be  filled 
with  lumber  and  employed  in  the  manufac- 
ture of  wooden  cisterns,  near  a  steam -rail  way, 
may  be  restrained  by  injunction,  at  the  suit 
of  a  private  party  whose  adjacent  dwelling- 
house  is  endangered  thereby.  Blanc  v.  Mur- 
ray, 51  R.  7. 

Where  one  unlawfully  puts  a  fence  across 
a  town  highway,  and  threatens  to  maintain 
it,  he  may  oe  prohibited  by  injunction,  at  the 
suit  of  the  town.  Town  of  Burlington  v. 
Scliwanman,  52  R.  571. 

Plaintiffs  lands  surrounding  his  premises 
were  planted  with  ornamental  shade  and 
fruit  trees  and  shrubbery.  On  adjoining 
land,  the  defendant  owned  and  operated  a 
brick-kiln,  wherein  he  manufactured  brick 
by  the  use  of  anthracite  coal,  thereby  produ- 
cing a  noxious  vapor,  which  the  wind  carried 
upon  plaintiffs  lands,  and  which  injured 
and  destroyed  his  trees  and  shrubbery.  De- 
fendant's premises  had  been  in  use  as  a 
brick-yard,  though  not  uninterruptedly, 
since  before  the  plaintiff  purchased  his  lands, 
and  for  more  than  twenty -five  years.  Held, 
1.  That  the  plaintiff  was  entitled  to  an  in- 
junction to  restrain  the  defendant  from 
using  such  coal  as  would  produce  the  noxious 
vapor;  2.  That  plaintiff  was  entitled  to 
damages;  3.  That  plaintiffs  right  was  not 
affected  by  the  fact  of  the  prior  occupation 
by  defendant;  and  4.  That  defendant  had 
not  acquired  a  prescriptive  right,  as  the  kiln 
had  not  been  used  uninterruptedly  for  twenty 
years.     Campbell  v.  Seaman,  20  R.  567. 

31.   when  refused.  —  Whether  or 

not  the  erection  of  a  building  sought  to  be 
enjoined  will  prevent  the  use  of  the  neighbor- 
ing ground  "  for  such  buildings  as  would,  in 
the  ordinary  course  of  affairs,  and  the  exten- 
sion of  the  city  in  that  direction,  be  put  up,** 
is  a  question  to  be  determined  by  the  local 
authorities  or  by  the  legislature,  and  not  by 
the  courts.     Rhodes  v.  Dunbar,  98  D.  221. 

Courts  deal  with  people's  rights,  not  with 
questions  of  mere  policy,  local  or  general. 

A  business  which  is  lawful,  if  carried  on 
reasonably,  and  does  not  affect  health,  com- 
fort, or  the  ordinary  uses  and  enjoyment  of 
property  in  the  neighborhood,  cannot  be  a 


nuisance  in  fact  or  in  anticipation,  and  the 
courts  will  not  interfere  with  it.     lb. 

Except  where  the  thing  complained  of  is 
in  itself  a  nuisance,  or  the  mischief  is  irrep- 
arable, and  not  capable  of  compensation  in 
damages,  an  action  will  not  lie  in  equity  for 
an  injunction,  until  there  is  a  judgment  at 
law  establishing  the  existence  of  the  nuisance, 
and  measuring  the  damages.  Kennerty  v. 
Etiwan  PltospkaU  Co.,  43  R.  607. 

An  action  at  law  for  damages  for  injuries 
to  persons  and  crops  by  noxious  gases  emit- 
ted by  the  defendant's  manufactory  was  dis- 
continued by  the  plaintiff  under  seal,  for  a 
valuable  consideration,  and  he  covenanted 
not  to  sue  for  future  damages  from  the  same 
cause.  Held,  that  this  estopped  him  also 
from  maintaining  a  suit  in  equity  for  an  in- 
junction,    lb. 

An  injunction  will  not  issue  to  restrain  the 
actual  or  the  threatened  occasional  moving 
of  a  house  along  the  line  of  a  street-railway. 
Fori  Clark  Horse  ffy  Co.  v.  Anderson,  48  R. 
545. 

The  erection  and  maintenance  of  telephone- 
poles  in  streets  may  not  be  restrained  by  in- 
junction. Julia  Building  Ass'n  v.  BeU  TeL 
Co.,  57  R.  398. 

32.  Officers— Title  to  office.  —  An  in- 
junction does  not  lie  to  restrain  an  officer  de 
facto  from  performing  the  duties  of  his  of- 
fice on  the  ground  that  by  accepting  a  sub- 
sequent office  he  has  vacated  the  first.  The 
remedy  in  such  case  is  by  the  writ  of  quo 
warranto  to  try  the  question  of  title  to  the 
office.     Hagner  v.  Heyberger,  42  D.  220. 

An  injunction  is  not  the  proper  proceed- 
ing to  restore  an  officer  in  a  corporation  to 
his  office,  nor  to  restore  to  him  books  and 
papers  or  anything  else  belonging  to  his 
office.  Mandamus  or  quo  warranto  is  the 
proper  proceeding  for  that  purpose.  Sher- 
man v.  Clark,  97  D.  51G. 

A  city  officer  cannot  maintain  a  bill  in 
equity  to  enjoin  the  corporate  authorities 
from  unlawfully  removing  him  or  appoint- 
ing a  successor,  as  he  has  a  complete  rem- 
edy at  law.  Dtlehanty  v.  Warner,  20  R. 
237. 

88.  Official  acts.  —  Chancery  has  power 
to  prevent  an  officer  from  doing  an  act  not 
authorized  by  law.  Mayor  etc  of  Baltimore 
v.  Porter,  79  D.  686. 

Equity  will  grant  an  injunction,  although 
the  state  is  directly  interested  in  having  the 
act  done,  upon  a  case  showing  an  entire 
want  of  authority  on  the  part  of  the  officer 
about  to  do  the  act,  and  where  the  injured 
party  would  he  left  remediless.  Micitigan 
State  Bank  v.  Hatting*,  41  D.  549. 

Injunction  is  the  proper  remedy  to  pre- 
vent the  exercise  of  a  power  granted  by  s 
law  in  oontravention  of  the  provisions  of  ihs 
constitution.     Poxoers  v.  Bears,  78  D.  7*>3. 

Equity  has  no  jurisdiction  to  prevent  the 
performance  of  political  duties  like  those 
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committed  to  officers  of  registration.  Har- 
dest*) v.  Toft,  87  D.  584. 

34.  Publications.  —  An  action  for  an 
injunction  to  restrain  publications  injurious 
to  plaintiff's  business  will  not  lie.  So  held 
where  two  sewing-machine  companies  com- 
peted for  a  prize  offered  for  the  best  sewing- 
machine,  and  it  was  awarded  to  one  of  them; 
but  the  other  caused  to  be  published  in  the 
newspapers  false  statements  that  the  prize 
had  been  awarded  to  it.  Singer  Mfg.  Co.  v. 
Domestic  8.  M.  Co.,  15  R.  674. 

An  injunction  against  publishing  a  news* 
paper  of  the  same  name  as  complainant's,  for 
the  fraudulent  purpose  of  deceiving  the  pub- 
lic, and  depriving  the  complainant  of  the 
good-will  of  his  paper,  will  lie,  but  not 
where  the  simulation  is  not  such  as-  is  calcu- 
lated to  lead  the  public  to  believe  that  it  is 
in  reality  the  same  paper,  so  as  to  injure  the 
circulation  of  the  complainant's  paper.  BeU 
v.  Locke,  34  D.  371. 

85.  Trespasses.*  —  1.  When  enjoined, 
generally.  — Injunctions  may  be  granted  to 
prevent  trespasses,  as  well  as  against  waste, 
where  the  mischief  would  be  irreparable, 
and  to  avoid  a  multiplicity  of  suits.  Limng- 
9km  v.  Livingston,  10  D.  353;  Pomdexter  v. 
Henderson,  12  D.  550. 

Trespasses  of  a  continuous  or  extraordi- 
nary character  may  be  enjoined,  where  the 
property  is  of  peculiar  value,  so  that  the 
injury  to  it  cannot  be  recompensed  in  dam- 
ages. Scudder  v.  Trenton  Delaware  Falls  Co., 
23  D.  756. 

An  injunction  will  be  granted  against  a 
trespass  producing  mischief  which  reaches 
to  the  very  substance  and  value  of  the  es- 
tate, and  goes  to  the  destruction  of  it  in  the 
character  in  which  it  is  enjoyed.  White  v. 
Flannigain,  54  D.  668.  S.  P.,  Bird  v.  Wil- 
mington etc*  R.  R.  Co.,  64  D.  739;  Burnley  v. 
Cook,  65  D.  79. 

Equity  will  not  interfere  in  cases  of  appre- 
hended trespass,  except  in  extreme  cases, 
where  the  threatened  injury  would  be  irrep- 
arable, and  the  title  to  the  land  is  unques- 
tioned.    NeviU  v.  Gillespie,  26  D.  696. 

An  injunction  may  be  granted  to  prevent 
a  threatened  trespass  and  waste,  where  the 
defendant  is  insolvent,  and  the  injury  to  the 
complainant's  property  would  be  otherwise 
irreparable.  To  authorize  the  issuance  of 
an  injunction  in  such  a  case,  it  is  not  neces- 
sary that  the  acts  threatened  should  have 
beeu  committed;  it  is  quite  sufficient  if  the 
party  insists  on  his  right  to  do  them,  and 
especially  if  he  makes  advances  toward  their 
commission.     Lyon  v.  Hunt,  46  D.  216. 

An  injunction  will  not  lie  for  every  com- 
mon trespass,  where  it  is  only  contingent 
and  temporary;  fcut  if  it  continue  so  long 
as  to  become  a  nuisance,  an  injunction  will 
then  be  granted.  Whitfield  v.  Rogers,  59  D.  244. 

*&ee  two  elaborate  notes  on  Injunctions  against 
trespass,  11  D.  496-507;  68  R.  8.6-&5i 


A  private  individual  may  obtain  an  in* 
junction  to  prevent  a  public  mischief  by 
which  he  is  affected  in  common  with  others, 
lb. 

An  injunction  may  be  granted  to  restrain 
the  commission  of  an  act  amounting  to  tres- 
pass, though  committed  under  an  adverse 
claim  of  title,  where  the  trespass  goes  to  the 
destruction  of  the  inheritance,  or  where  the 
injury  is  remediless,  or  not  susceptible  of 
pecuniary  computation  and  compensation. 
Burnley  v.  Cook,  65  D.  79. 

Equity  will  take  jurisdiction  of  the  sub- 
ject-matter of  an  action  to  prevent  injury, 
etc.,  when  a  bill  has  been  filed  setting  out 
that  an  action  has  been,  or  is  about  to  be, 
instituted  for  the  purpose  of  establishing 
title,  but  without  assuming  to  decide  the 
question  of  title.  Gause  v.  Perkins,  09  D. 
728. 

Equity  will  enjoin  the  threatened  com- 
mission of  repeated  and  successive  tres- 
passes, especially  by  an  irresponsible  party. 
Musselman  v.  Marquis,  89  D.  637. 

Equity  has  jurisdiction  to  restrain  a  tres- 
pass calculated  to  do  permanent  damage  to 
the  freehold;  and  where  it  is  an  act  of  official 
oppression  by  publio  officers  and  agents, 
under  color  of  office,  a  less  grievance  con- 
stitutes a  ground  for  interference  than  where 
the  trespass  is  by  a  private  person.  Ryan  v. 
Brown,  100  D.  154. 

The  permanent  appropriation  of  a  part  of 
one  s  land,  as  a  raceway  for  the  use  of  a  cor- 
poration, is  a  complete  severance  of  it  from 
the  rest  of  his  estate,  and  a  destruction  of  it 
in  the  character  in  which  he  has  enjoyed  it, 
and  considered  as  a  trespass,  is  of  such  a 
nature  as  to  be  subject  to  an  injunction. 
Sciidder  v.  Trenton  Delaware  Falls  Co.,  23  D. 
756. 

Complainant  having  slept  on  his  righto,  in 
such  a  case,  by  permitting  the  defendants  to 
expend  large  sums  in  the  work,  without  en- 
deavoring to  stop  them,  will  be  denied  relief; 
for  it  is  a  rule  of  equity  that  one  desiring 
extraordinary  aid  must  apply  promptly,     lb. 

Complainant  does  not  forfeit  his  rights  by 
delay,  where  he  refuses  to  part  with  his  land 
for  such  a  purpose,  or  to  accept  the  dam- 
ages appraised  to  him,  but  notifies  the  cor- 
poration that  unless  they  pay  what  he  is 
willing  to  receive,  he  will  content  their  pro- 
ceedings, and  he  need  take  no  further  steps 
until  his  rights  are  invaded.     lb. 

Complainant  must  at  least  establish  a 
strong  prima  facie  right  in  order  to  obtain 
an  injunction  against  a  trespass.  Hart  v. 
Mayor  of  Albany,  24  D.  165. 

Trespass  in  digging  mineral  or  mining  on 
the  land  of  another  comes  within  the  cog- 
nisance of  a  court  of  equity,  when  com- 
mitted by  a  mere  trespasser,  or  where  a 
party  exceeds  the  limited  rights  with  which 
he  is  clothed.     Bracken  v.  Preston,  44  D.  412. 

2.  Mere  trespass  not  enjoined.  — An  injunc- 
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Hon  will  not  He  to  restrain  a  mere  trespass, 
where  the  injury  is  not  irremediable  and 
destructive  to  the  estate,  and  when  the 
ordinary  legal  remedy  in  a  court  of  law  will 
afford  adequate  satisfaction.  The  act  to  be 
enjoined  must  be  a  case  of  mischief  and  of 
irreparable  ruin  to  the  property  in  the  char- 
acter in  which  it  has  been  enjoyed.  Jerome 
v.  Rosa,  11  D.  484.  S.  P.,  Thtvoll  v.  Waters, 
18  D.  350;  Quackenbush  v.  Van  Riper,  29  D. 
716;  Smith  v.  Pettingilt,  40  D.  667;  Ship  fey  v. 
RUter,  61  D.  871;  Burnett  v.  Craig,  68  D. 
116;  Oatue  v.  Perkins,  69  D.  728.  The  writ 
will  not  issue  to  prevent  a  trespass  occasion- 
ing a  private  nuisance,  unless  it  would 
amount  to  an  'injury  suoh  as  no  damages 
could  compensate;  nor  to  prevent  the  erec- 
tion of  obstructions  that  can  be  easily  and 
speedily  removed.  Lining  v.  Oeddes,  16  D. 
606.  The  writ  will  only  issue  where  the 
trespass  is  of  a  character  to  work  destruction 
of  the  property  as  it  had  been  held  and  en- 
joyed, or  where  it  is  necessary  to  prevent  a 
multiplicity  of  litigation.  Mayor  v.  Oro- 
shon,  96  D.  691. 

Each  case  must  be  considered  with  refer- 
ence to  the  nature,  character,  and  condition 
of  the  property  to  be  protected,  where  an 
injunction  is  asked  to  restrain  a  trespass  for 
destroying  such  property.  Shipley  v.  Ritter, 
61  D.  371. 

3.  Instances  in  which  the  writ  wiU  be  refused. 
—  An  injunction  will  not  lie  to  restrain  a 
person  from  taking  away  rock  from  the 
the  plaintiff's  premises,  where  such  act  is 
done  under  authority  of  the  canal  commis- 
sioners, pursuant  to  an  act  of  the  legislature. 
Jerome  v.  Ross,  11  D.  484. 

Courts  of  equity  make  a  great  difference 
between,  restraining  a  defendant,  by  injunc- 
tion, from  working  a  mine  already  opened, 
and  restraining  him  from  opening  one. 
Bracken  v.  Preston,  44  D.  412. 

No  injunction  will  be  allowed,  in  cases  of 
trespass,  with  an  account,  where  the  plain- 
tiff cannot  maintain  an  action  at  law  for 
mesne  profits.     76. 

A  bill  in  equity  for  a  continuing  trespass, 
praying  an  injunction  pending  the  prosecu- 
tion of  an  action  for  forcible  entry  and  de- 
tainer, for  an  account  of  minerals  dug,  and 
for  a  final  decree  for  surronder  of  the  posses- 
sion, is  not  the  proper  remedy  where  the 
defendants  have  the  actual,  exclusive,  and 
adverse  possession  of  a  mine,  and  claim  the 
right.  Ejectment  should  have  been  brought, 
with  a  preliminary  injunction,  to  stay  waste, 
upon  a  proper  bill,  during  the  pendency  of 
the  action;  and  after  a  recovery,  an  action  of 
trespass  for  the  mesne  profits,     lb. 

The  defendant  repeatedly  tore  down  a 
fence  or  gate  and  drove  over  the  plaintiff's 
lands,  ciaiming  that  the  place  was  a  publio 
highway  by  dedication  and  use.  Held,  that 
an  injunction  should  not  issue.  Smith  v. 
Qardner,  63  R.  342. 


36.  Trustee*.  —  A  bill  to  restrain  trot* 
tees  under  a  trust  deed  from  selling,  filed  by 
an  unsecured  creditor  of  the  same  debtor, 
alleging  that  after  selling  and  paying  the 
debts  secured  by  the  deed,  the  trustees  will 
abuse  their  trust  by  applying  the  residue  of 
the  proceeds  to  the  claims  of  persons  not 
creditors,  raises  no  equity  entitling  the  com* 
plainant  to  relief.  Carter  v.  Neal,l\  D.  136. 

87.  Waste.  •—  1.  Wlien  granted.  —  A 
mortgagee  may  have  an  injunction  to  stay 
waste  before  the  mortgage  debt  is  due.  Mur- 
doch's Case,  20  D.  381. 

Cutting  down  trees  along  a  river  bank 
fronting  one's  premises,  by  which  his  prop* 
erty  is  protected  from  the  encroachments  of 
the  water,  for  the  purpose  of  constructing  a 
raceway  along  the  bank  to  create  water- 
power  for  the  use  of  a  corporation,  without 
the  owner's  consent,  or  any  lawful  authority, 
is  waste  destructive  of  the  inheritance, 
and  will  be  enjoined.  Scudder  v.  Trenton 
Delaware  Falls  Co.,  23  D.  756. 

Injunction  lies  to  prevent  waste  upon  at* 
tached  realty  by  an  insolvent  debtor,  at  the 
suit  of  the  attaching  creditor.  Camp  v. 
Bates,  27  D.  707. 

A  lessor  may,  by  injunction,  prevent  his 
lessee,  or  those  claiming  or  holding  under 
him,  or  acting  by  his  authority,  from  con- 
verting the  demised  premises  to  uses  incon- 
sistent with  the  terms  of  the  contract,  and 
from  making  material  alterations  for  such 
purposes,  and  committing  other  kinds  of 
waste.     Maddox  v.  White,  59  D.  67. 

An  injunction  will  be  granted  to  restrain 
the  destruction  of  timber,  ornamental  and 
fruit  trees,  as  the  destruction  of  such  would 
be  a  case  of  great  and  irremediable  mischief, 
for  which  compensation  could  not  be  made 
in  damages,  as  it  reaches  to  the  very  sub- 
stance and  value  of  the  estate,  and  goes  to 
the  destruction  of  it,  in  the  character  in 
whioh  it  is  enjoyed.  Shipley  v.  Bitter,  61  D. 
371. 

An  injunction  will  be  granted,  when  it  ap- 
pearsthat  complainant  is  the  owner  of  a  piece 
of  land  upon  whioh  is  situated  his  dwelling, 
and  part  of  which  is  grown  to  timber,  par- 
ticularly valuable  as  such,  which  timber  pro- 
tects his  dwelling,  and  is  ornamental  to  his 
farm,  if  it  appears  that  defendants  have 
cleared  part  of  said  timber-land,  and  have 
laid  it  waste,  and  converted  it  into  pasture, 
and  that  they  are  continuing  their  depreda- 
tions upon  the  timber  left  standing,  and  are 
cutting  it  down,  and  are  converting  it  into 
pasture;  as  such  acts  constitute  an  irremedi- 
able  and  irreparable  damage,  loss,  and  in- 
jury.     lb. 

Equity  will  interfere  as  much  to  protect 
natural  trees  near  which  *  party  has  built 
his  dwelling,  as  ornamental  and  shade  trees 
planted  by  him.    The  jurisdiction  of  equity 

*  Injunction  to  prevent  Improper  use  of 
premises,  see  note,  60  D.  70-7*1 
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does  not  depend  on  the  worth  of  the  trees 
merely  as  wood  or  timber,  but  on  their  loca- 
tion as  part  of  an  estate.     lb. 

Where  a  farm  of  ninety  acres  contains  but 
seventeen  acres  of  woodland,  and  this  is 
necessary  to  the  proper  use  of  the  farm  and 
for  the  shading  of  a  contemplated  house, 
many  of  the  trees  being  large  and  old,  a 
threatened  cutting  of  such  trees  by  a  naked 
trespasser  may  oe  enjoined.  Powell  v. 
Cheshire,  48  R.  572. 

2.  When  refused.  — An  injunction  to  stay 
waste  will  not  be  granted  against  a  defend- 
ant in  possession  under  an  adverse  title. 
Poindexter  v.  Henderson,  12  D.  550;  NevUl 
v.  OUlesvk,  26  D.  696. 

Complainants  in  cases  of  waste,  seeking  an 
injunction,  must  generally  have  the  posses- 
sion of  the  premises,  or  have  established 
their  right  at  law,  or  have  brought  an  action 
to  recover  the  possession,  or  in  cases  of  ten- 
ants, after  notice  to  Quit.  Courts  are  gener- 
ally cautious,  and  will  not  grant  relief  when 
the  complainants  are  out  of  possession. 
Bracken  v.  Preston,  44  D.  412. 

An  injunction  to  prevent  waste  will  not  be 
minted  where  the  threatened  injury  will  not 
be  irreparable,  and  the  facts  charged  as  ren- 
dering the  injury  irreparable  must  be  set  out 
in  the  bill  to  enable  the  court  to  judge  if  it 
will  be  of  that  character.  Pensacola  etc  R.  R, 
Co.  v.  Spratt,  91  D.  747. 

The  existence  of  a  lien  on  defendant's 
property  will  not  justify  an  injunction 
against  his  free  use  and  enjoyment  of  it  as 
his  taste  or  judgment  may  direct.  The  lien- 
holder  must  first  allege  and  show  that  de- 
fendant's use  of  the  property  will  in  all 
probability  tend  to  its  injury  or  destruction 
to  an  extent  impairing  its  value  as  a  security, 
and  imperil  the  payment  of  the  lien  when  it 
is  sought  to  be  enforced.    lb, 

IV.  Granting  and  Dissolving. 

88.  Jurisdiction  to  grant  injunc- 
tions.* —  The  jurisdiction  of  equity  to  grant 
injunctions  against  waste  and  private  nui- 
sance, and  in  cases  of  great  and  irreparable 
injury  to  the  inheritance,  is  well  established. 
Seudder  v.  Trenton  Delaware  Fails  Co.,  23  D. 
756. 

Courts  of  equity  have  general  jurisdiction 
to  grant  injunctions  to  restrain  public  nui- 
sances.    People  v.  Sturtevant,  59  D.  536. 

An  injunction  is  not  void  by  reason  of  the 
expiration  of  the  justice's  authority  under 
the  statute,  but  it  is  an  injunction  de  facto. 
Stevenson  v.  Miller,  13  D.  271. 

An  injunction  can  only  be  issued,  under 
the  reformed  procedure,  where  the  complaint 
makes  out  a  case  of  equity  jurisdiction;  the 
rales  and  principles  of  equity  practice  re- 
main unaltered,  although  there  is  no  sepa- 

•  The  power  to  grant,  and  grounds  upon  which 
mandatory  injunctions  will  be  granted,  exhaust- 
ively treated  in  a  note,  20  D.  889-402. 
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rate  forum  for  the  adjudication  of  chancery 
cases.     Minturn  v.  Hay*,  56  D.  366. 

Jurisdiction  exists,  in  such  sense  as  to 
render  an  injunction  obligatory,  when  the 
court  granting  it  has  authority  to  decide 
whether  the  application  for  it  shall  be 
granted;  it  does  not  depend  on  the  correct- 
ness of  the  decision.  People  v.  StMrtevant,  59 
D.  536. 

The  jurisdiction  of  the  New  York  superior 
court  under  the  code  of  procedure  as  exist- 
ing in  1852-63,  to  enjoin  the  municipal  offi- 
cers from  granting  the  use  of  a  city  street 
for  a  railroad,  explained.     lb. 

The  grant  of  a  franchise  or  lioense  to  lay 
railroad  tracks  and  run  cars  in  a  city  is  not 
an  act  of  legislative  power  of  the  mayor  and 
common  council  such  as  is  exempt  from  judi- 
cial control;  but  may,  in  a  proper  case,  be 
restrained  by  a  court  of  competent  jurisdic- 
tion,    lb. 

The  court  of  common  pleas  of  Indiana  has 
jurisdiction  to  grant  an  injunction  against 
the  prosecution  of  a  trade  by  certain  persona 
in  a  certain  place  in  violation  of  a  contract. 
Beard  v.  Dennis,  63  D.  380. 

Courts  in  granting  injunctions  are  not  re- 
stricted to  acts  "contrary  to  law,"  but  may 
also,  at  times,  exercise  this  power  to  restrain 
acts  contrary  to  equity.  8tockda.lt  v.  Cilery, 
78  D.  440. 

Equity  may  award  compensation  for  dam- 
ages already  sustained,  as  ancillary  to  its 
jurisdiction  entertained  to  grant  an  injunc- 
tion against  the  unlawful  appropriation  of 
land,  and  to  prevent  multiplicity  of  suits, 
and  may  ascertain  the  amount,  either  by 
reference  to  the  master  or  by  directing  an 
issue  quantum  dainnifieatus  to  be  tried  by  a 
jury.  Bird  v.  Wilmington  etc  R.  R.  Co.,  64 
D.  739. 

Plaintiffs  alleged  that  they  were  the  own- 
ers of  a  valuable  right  secured  by  letters 
patent,  and  were  carrying  on  a  profitable 
trade  in  making  and  selling  the  articles  pat- 
ented; that  defendant  haa  printed  and  is- 
sued a  circular,  claiming  therein  to  be  the 
real  patentee  of  said  right,  and  the  only  one 
authorized  to  make  and  sell  articles  of  the 
kind  made  by  plaintiffs,  and  cautioning  all 
persons  against  purchasing  plaintiffs'  arti- 
cles, thereby  injuring  plaintiffs.  Defend- 
ant's answer  set  up  its  letters  patent,  and 
alleged  that  plaintiffs'  trade  was  an  infringe- 
ment thereof.  The  trial  court  found  Hie 
issuing  of  the  circular,  that  it  was  injurious 
to  plaintiffs,  but  that  it  was  issued  in  good 
faith.  J  J  eld,  that  an  action  to  restrain  the 
publication  of  the  circular,  and  for  damages 
caused  by  it,  was  not  within  the  jurisdiction 
of  a  state  court.  Hoi*ey  v.  Rubber  Tip  Pen' 
cilCo.,  15  R.  470. 

39.  Time  of  moving. — An  injunction 
commanding  things  to  be  undone  which  have 
been  done,  or  directing  buildings  or  other 
erections  to  be  pulled  down,  cannot  be  ai- 
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lowed  before  answer.    Murdoch's  Case,  20  D. 
381. 

The  object  of  an  injunction  before  answer 
is  preventive,  to  preserve  the  property  in  its 
present  state,     lb. 

40.  Notice  to  adverse  party. —An 
injunction  to  stop  an  undertaking  of  a  public 
nature  or  of  a  private  nature,  if  in  the  latter 
great  expense  has  been  incurred,  will  not  be 
granted  without  a  reasonable  notice  to  the 
defendants,  and  then  the  chancellor  may 
well  hear  affidavits  in  support  or  denial  of 
the  bill.     Ex  parte  Martin,  58  D.  321. 

No  notice  to  defendants  of  an  application 
for  a  special  injunction  ought  to  be  required 
in  cases  where  the  injury  may  be  immediate 
and  destructive,  and  thus  irreparable,  or 
where  the  giving  of  the  notice  might  precipi- 
tate the  act  sought  to  be  enjoined.     7K 

41.  The  motion  papers,  generally. 
—  A  full  and  candid  disclosure  of  all  facts 
must  be  made  in  an  application  for  an  in- 
junction; and  if  the  case  of  complainant 
shows  that  it  has  not  been  made,  or  if  it 
shows  a  concealment  of  facts  which  would, 
if  stated,  materially  affect  the  conscience  of 
the  court,  the  chancellor  may  properly  re- 
fuse an  injunction.  ReddaU  v.  Bryant  74  D. 
650. 

It  is  the  duty  of  a  party  applying  for  an  in- 
junction, not  only  to  make  a  full  and  candid 
disclosure  of  all  the  facts  in  his  case,  but 
also  to  produce,  if  in  his  power,  strong  prima 
fade  evidence  in  support  of  the  averments 
upon  which  his  alleged  equity  rests.  SJioe- 
maker  v.  Nat.  Mee/ianics*  Bank,  100  D.  73. 

42.  Bill.  —  A  bill  for  an  injunction  to 
stay  waste,  which  fails  to  show  the  com- 
plainant to  have  a  good  and  sufficient  title 
to  the  particular  land  in  which  the  waste  is 
apprehended,  is  radically  defective.  Hough 
v.  Martin,  34  D.  403. 

An  injunction  will  be  granted  restraining 
a  railroad  from  operating  a  bridge,  under  the 
general  prayer  for  relief  in  a  bill,  although 
the  special  relief  prayed  for  was  to  restrain 
the  construction  of  such  bridge.  Enfield  Toll 
Bridge  Co.  v.  Hartford  etc  R.  R.  Co.,  42  D. 
716. 

To  enjoin  the  granting  of  letters  of  admin- 
istration, a  cross-bill  by  one  heir  against  the 
other  heirs  and  the  administrator,  showing 
division  and  settlement  of  the  estate  after 
all  the  heirs  were  of  age,  and  that  there  were 
no  debts,  is  a  proper  proceeding.  Turk  v. 
Turk,  46  D.  434. 

It  is  sufficient  averment  that  injury  is  ir- 
reparable, in  a  bill  for  injunction,  to  allege 
that  the  obstruction  complained  of  works  to 
complainant's  great  injury,  and  in  manifest 
violation  of  the  obligations  of  the  party 
against  whom  the  injunction  is  sought. 
White  v.  Flannigain,  54  D.  668. 

Sufficient  facts  must  be  stated  in  a  bill  for 
an  injunction  to  restrain  irreparable  injury 
to  show  that  such  injury  will  result  from  the 


act  complained  of.  lb.;  De  Witt  v.  Hatj*^ 
56  D.  352;  Sherman  v.  Clark,  97  D.  516; 
Pensacoia  etc.  R.  R.  Co.  v.  SpratL  91  D. 
747. 

Complainant  must  allege  in  a  bill  for  an  in- 
junction against  obstructions  to  the  use  of 
his  property,  that  he  uses  such  property,  and 
that  such  use  has  been  interfered  with.  White 
v.  Flannigain,  54  D.  668. 

Where  the  gist  of  a  bill  for  an  injunction 
of  a  public  work  is  the  want  of  a  culvert* 
which  would  prevent  the  threatened  injury, 
and  which  the  complainants  allege  they  were 
authorized  to  construct,  it  will  be  presumed, 
in  the  absence  of  any  allegation  to  the  con- 
trary, that  sufficient  time  has  elapsed  to  en- 
able them  to  procure  the  culvert;  and  the 
injunction  will  be  refused.  Ex  parte  Martin. 
58  D.  321. 

Defects  of  a  bill  which  are  amendable  are 
not  available  on  a  motion  for  a  preliminary 
injunction.  Com.  v.  Pittsburgh  etc.  R.  R.  Co.. 
62  D.  372. 

A  bill  alleging  that  a  trespasser  is  about 
to  commit  irreparable  injury  by  boxing  and 
working  turpentine-trees,  and  by  cutting 
timber  and  making  staves  on  land  fit  only  to 
be  cultivated  for  these  products,  will,  unless 
there  be  an  averment  of  defendant's  insol- 
vency, be  dismissed  on  motion.  Cause  v.  Per- 
kins, 69  D.  728. 

Where  the  acts  alleged  in  the  bill  are  not 
sufficient  to  authorize  the  issuance  of  an 
injunction,  the  further  allegation  that  de- 
fendant is  continuing,  and  threatening  to  con- 
tinue, the  acts  complained  of  cannot  aid  the 
case.    Sherman  v.  Clark,  97  D.  516. 

An  allegation  by  complainant  that  a  cer- 
tain fact  is  matter  of  record  does  not  entitle 
him  to  the  injunction,  unless  the  allegation 
is  sustained  by  the  record,  although  it  is  not 
denied  by  the  defendant,  who  pleads  that  he 
does  not  know  the  facts.  Gardner  v.  Kersey, 
99  D.  484. 

43.  Complaint.  — A  complaint  is  not 
demurrable  for  omitting  to  show  that  the 
obstruction  of  water  was  unnecessary  to  de- 
fendant in  the  fair  and  reasonable  use  of  the 
stream,  where  it  seeks  to  enjoin  the  obstruc- 
tion of  the  flow,  and  it  does  not  appear  that 
the  defendant  had  any  use  for  the  water, 
and  he  is  not  charged  with  the  erection  of  a 
mill,  but  of  a  dam.  DUUng  v.  Murray,  63  D. 
385. 

An  allegation  in  a  complaint  that  defend- 
ant justifies  under  an  adverse  claim  does 
not  in  any  sense  prejudice  the  plaintiff's 
right  to  an  injunction  to  restrain  the  defend- 
ant from  taking  away  the  very  substance  of 
the  estate.  Merced  Mining  Co,  r.  Fremont, 
68  D.  262. 

An  injunction  to  protect  property  during 
litigation  will  not  be  allowed,  where  the 
complaint  shows  that  the  party  seeking  the 
injunction  has  no  title  to  or  interest  in  the 
property,  and  no  claim  to  the  ultimate  relief 
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sought  by  the  litigation.    8tate  v.  McOlynn, 
81  5.  118. 

An  injunction  will  not  be  granted  at  the 
suit  of  the  state  to  prevent  dissipation  of  the 

Sroperty  of  an  estate  pending  litigation  un- 
er  an  information  filed  by  the  state,  seeking 
a  decree  that  the  estate  had  escheated  to  the 
state,  where  the  complaint  for  the  injunction 
shows  that  a  will  of  the  deceased  has  been 
admitted  to  probate,  by  which  the  estate  is 
devised,  though  it  is  alleged  that  the  will  is 
a  forgery;  for  the  state  is  not  entitled  to  the 
ultimate  relief  sought  by  the  litigation, 
since  the  decree  of  the  probate  court  estab- 
lishing the  will  is  final  and  conclusive,     lb. 

A  charge  in  the  complaint  that  acts  will 
work  irreparable  injury  amounts  to  nothing 
if  facts  do  not  sustain  the  allegation.  8chur~ 
maer  v.  St.  Paid  4  P.  If.  If.  Co.,  83  D.  770. 

44.  Affidavits.  —  Under  the  California 
practice,  plaintiff  is  entitled  to  an  injunction 
at  the  time  of  issuing  the  stynmonsdnpon  the 
complaint  alone,  if  it  makes  a  proper  case, 
sod  is  duly  verified  as  prescribed;  but  if  he 
asks  for  an  injunction  thereafter,  he  must  do 
so  upon  affidavit.  FaUnnburg  v.  Lucy,  95  D. 
76. 

45.  Opposing  papers. — It  is  no  defense 
to  a  suit  for  an  injunction  to  prevent  defend- 
ant from  obstructing  a  channel  on  his  land, 
through  which  the  complainant  has  a  right 
to  have  the  water  from  his  land  flow,  that 
the  complainant  can,  at  small  expense,  cut  a 
drain  or  outlet  for  the  water  before  it  reaches 
the  defendant's  premises.  Earl  v.  Dt  Hart, 
72  D.  395. 

46.  Effect  of  the  answer.  —  In  an  ap- 
plication for  injunction  after  answer  filed, 
every  matter  in  the  bill  which  the  defendant 
has  failed  to  answer  to,  whioh  he  could  have 
answered  directly,  is  to  be  presumed  against 
him;  and  the  court  will  consider  only  those 
parts  which  are  responsive  to  the  bilL  Yonge 
y.  McCormick,  63  D.  214. 

Adjudications  as  to  motions  to  dissolve 
injunctions  are  to  be  taken  as  authority  in 
cases  of  applications  for  injunctions  after 
snswer,  as  no  substantial  difference  is  per- 
ceived to  exist  between  them.     lb. 

47.  Security.  —  An  injunction  to  re- 
strain proceedings  at  law  is  inoperative,  un- 
less a  bond  is  given  by  the  parties  who 
obtain  it.     Davis  v.  Dixon,  26  D.  695. 

Whether  the  issuing  of  an  injunction  re- 
quires a  bond  or  not  depends  upon  the  dis- 
cretion of  the  judge  who  orders  it.  White 
v.  Davidwn.  63  D.  699. 

On  an  injunction  to  a  judgment  at  law,  a 
direction  that  the  bond  be  conditioned  "as 
the  law  directs,"  is  sufficient;  in  other  cases, 
the  condition  should  be  particularly  dictated 
by  the  chancellor.  Stevenson  v.  Miller,  13 
D.  271. 

The  bond  for  an  injunction  is  not  void  by 
reason  of  the  illegality  of  the  injunction. 
lb.;  or  because  the  court  ordering  the  in- 
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junction  had  no  power  so  to  do.  Such  bond 
is  valid  as  a  common-law  bond.  Hanna  v. 
MeKenOe,  43  D.  122. 

48.  Hearing  and  determining  the 
motion.  —  The  right  to  an  injunction  is  not 
ex  debitojustitke.  The  application  is  addressed 
to  the  sound  conscience  of  the  chancellor, 
acting  upon  all  the  circumstances  belonging 
to  each  particular  case.  ReddaU  v.  Bryan, 
74  D.  550;  Shoemaker  v.  Nat.  Mttharict 
Bank,  100  D.  7a 

Upon  considering  an  application  for  an 
injunction,  the  court  will  not  decide  points 
which  will  come  up  for  consideration  at  the 
final  hearing  of  the  bill.  Yonge  v.  McOor- 
mlck,  63  D.  214;  Apalachkola  v.  Apahchieola 
Land  Co.,  79  D.  284. 

On  an  application  for  an  injunction,  the 
chancellor  may  go  into  consideration  of  the 
merits  as  disclosed  in  the  bill,  and  which  are 
intrinaio  and  dependent  upon  its  express 
allegations  and  charges.  Apalaeltkota  v. 
Apalachkola  Land  Co.,  79  D.  284. 

49.  Service  of  the  writ.  —  To  effect 
regular  service  of  an  injunction,  the  writ 
itself,  under  seal  of  the  court,  must  be  shown 
to  the  party  against  whom  it  issues,  and  a 
true  copy  thereof  delivered  to  him.  Hating 
v.  Kaufman,  78  D.  102. 

Personal  service  will  be  dispensed  with, 
where  the  party  is  out  of  the  state  or  cannot 
be  found,     lb. 

The  modern  practice  is  for  the  court,  by 
special  order,  to  dispense  with  personal  ser- 
vice, where  the  defendant  avoids  the  service 
of  the  writ,  or  other  circumstances  render 
such  order  necessary  or  proper,     lb. 

The  court  may  punish  a  violation  of  its 
order,  though  the  injunction  be  not  served, 
if  it  appears  that  the  defendant  knew  of  its 
existence,     lb. 

An  order  will  be  made  declaring  service 
valid,  where  defendant  has  been  legally 
served  with  a  subpoena,  and  a  copy  of  the 
injunction  has  been  left  at  his  dwelling- 
house,  and  it  appears  from  affidavits  that  he 
is  endeavoring  to  avoid  service  of  the  in- 
junction,    lb. 

An  order  declaring  service  valid  will  be 
made  where  defendant  and  his  wife  are  non- 
residents, and  the  writ  was  served  out  of  the 
state  upon  the  defendant  personally,  and  it 
is  shown  by  affidavits  that  the  wife,  after 
diligent  search,  could  not  be  found;  even 
though  the  defendant  has  not  been  previously 
brought  within  the  jurisdiction  of  the  court 
by  service  of  subpoena  or  otherwise.     76. 

A  copy  of  the  order  declaring  service  valid 
should  be  served  upon  the  defendants,  either 
personally  or  by  leaving  it  at  the  dwelling- 
house  of  each  of  them.     lb. 

50.  Perpetuating  or  continuing  in- 
junction. —  The  granting  or  continuing  of 
injunctions  rests  m  the  sound  discretion 
of  the  court,  to  be  governed  by  the  nature  of 
the  case,  and  an  injunction  may  be  con- 
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tinned,  although  the  answer,  in  terms,  de- 
nies all  the  circumstances  upon  which  the 
equity  of  the  bill  is  founded.  Allen  v.  Haw- 
ley,  63  D.  198. 

It  is  error  for  a  court  of  equity,  on  appli- 
cation, to  enjoin  a  judgment  at  law  and  grant 
a  new  trial,  to  perpetuate  the  injunction,  set 
aside  and  cancel  the  judgment,  direct  a  new 
trial  of  the  cause  which  had  been  terminated, 
and  finally  dispose  of  the  suit  in  equity. 
Knjfong  v.  Hendricks,  44  D.  385. 

The  court,  in  such  case,  should  have  con- 
tinned  the  injunction,  directed  proper  issues, 
and  upon  the  coming  in  of  the  verdict  per- 
petuated the  injunction,  or  dissolved  it  in 
whole  or  inpart,  according  to  the  finding  of 
the  jury.  Tne  judgment  at  law  in  such  case 
is  a  security  for  anything  the  plaintiff  at  law 
may  be  entitled  to.     lb. 

A  motion  to  dissolve  an  injunction  will  be 
refused,  and  the  injunction  will  be  continued 
till  the  hearing,  where  it  was  granted  to  re- 
strain the  defendants  from  working  sold 
mines  claimed  by  the  plaintiffs,  and  when, 
if  the  facts  are  as  stated  by  the  defendants, 
the  injunction  could  do  them  no  harm,  but 
if  the  truth  is  as  averred  by  the  plaintiffs, 
the  dissolution  of  the  injunction  would  work 
them  a  serious  injury.  McBrayerr.  Hardin, 
68  D.  889. 

A  decree  making  an  injunction  perpetual 
efcould  not  be  made  upon  overruling  a  motion 
to  dissolve  the  injunction.  8uch  decree  can 
only  be  made  on  a  bill  pro  con/esso,  on  over- 
ruling a  demurrer  to  the  bill,  or  upon  a 
hearing  on  the  bill,  answer,  exhibits,  and 
proofs.     Ottawa  v.  Walker,  74  D.  121. 

51.  Time  to  move  to  dissolve.  —  An 
injunction  may  be  dissolved  at  any  stage  of 
a  cause.    Jones  v.  OonCl  Bank,  85  D.  419. 

Where  oomplainants  have  taken  the  neces- 
sary steps  to  expedite  their  cause,  and  pro- 
cure the  answer  of  all  the  defendants,  an 
injunction  will  not  be  dissolved  until  the  de- 
fendant upon  whom  the  gravamen  of  the 
charge  is  made  has  answered;  and  if  all  of 
the  defendants  are  implicated  in  the  charge, 
not  until  all  have  answered.  Robinson  v. 
Davis,  69  D.  591. 

Complainant  properly  makes  every  one  a 
party  who  is  a  participator  in  the  fraud,  for 
the  purpose  of  discovery;  and  as  a  general 
rule,  he  is  entitled  to  hold  his  injunction  un- 
til he  obtains  discovery,     lb. 

52.  Papers  on  motion  to  dissolve.  — 
If  an  injunction  has  been  granted  without 
notice  to  the  defendant,  he  may  move  to  dis- 
solve, —  1.  Upon  the  papers,  whatever  they 
may  have  been,  upon  which  it  was  granted; 
or  2.  Upon  such  papers,  and  affidavits  on  the 
part  of  the  defendants,  with  or  without  the 
answer.  If  the  defendant  pursues  the  first 
course,  the  plaintiff  can  make  no  further 
showing,  but  mast  stand  upon  his  complaint, 
or  his  complaint  and  affidavits,  as  the  case 
may  be;  but  if  the  defendant  pursues  the 


second  course,  the  plaintiff  may  meet  it 
with  a  further  showing  on  his  part.  Falk> 
inburg  v.  Lucy,  95  D.  76. 

If  the  defendant  moves  to  dissolve  an  in- 
junction upon  what  he  has  prepared  as  his 
verified  answer,  he  makes  it  an  affidavit  in 
the  sense  of  the  statute  for  all  the  purposes 
of  his  motion,  and  he  cannot  deprive  the 

Slaintiff  of  his  right  to  reply  by  way  of  affi- 
avits  on  his  part.  lb. 
58.  Hearing:  the  motion,  — The  Mary- 
laud  chancery  practice  is  to  hear  and  decide 
a  motion  to  dissolve  an  injunction  and  excep- 
tions to  the  answer  at  the  same  time.  Keigh- 
ler  v.  8avage  Mfg.  Co.,  71  D.  800. 

54.  General  role  as  to  dissolving,  on 
sworn  answer.  — If  the  answer  denies  the 
acts  upon  which  the  plaintiff's  equity  rests, 
the  injunction  must  be  dissolved.  Gibson  v. 
TUton,  17  D.  306. 

On  a  motion  to  dissolve,  the  defendant 
may  introduce  evidence,  under  the  rules  of 
this  court,  to  rebut  the  affidavits  annexed  to 
the  plaintiff's  bill,  and  to  support  the  answer. 
Brown  v.  Haf,  28  D.  425. 

An  injunction  to  restrain  proceedings  at 
law  will,  as  a  general  rule,  be  dissolved  only 
when  all  defendants  fully  answer  the  equity 
of  the  bill;  bat  there  is  a  qualification  or  the 
rule,  to  the  effect  that  if  the  defendants  upon 
whom  the  aravatnm  of  the  charge  rests  an- 
swer the  bill,  the  injunction  will  be  dissolved* 
Adams  v.  Hudson  County  Bank,  64  D.  469. 

55.  Its  limits  and  exceptions.  —  Tne 
dissolution  of  an  injunction  is  not  authorised 
by  a  mere  denial  on  information  and  belief, 
where  the  injunction  is  sustained  by  the  al- 
legations in  the  bill.  Attorney-General  v. 
Cohoes  Co.,  29  D.  755. 

On  motion  to  dissolve  an  injunction,  all 
objections  to  the  sufficiency  of  the  answer 
will  be  considered.  Gibson  r.  Titian,  17  D- 
306. 

An  injunction  will  not  be  dissolved,  where 
fraud  is  charged  in  the  bill  on  which  it  is 
granted,  and  tne  answer  of  the  defendant  is 
not  full  and  satisfactory.  8cuU  v.  Beeves, 
29  D.  694. 

The  court  cannot  be  satisfied  with  a  gen* 
eral  or  an  evasive  answer,  where  transac- 
tions are  oharged  involving  fraud,  either 
actual  or  constructive,  and  especially  where 
direct  interrogatories  are  put  in  relation  to 
particular  facts,     lb. 

The  allegations  of  the  answer*  on  motion 
to  dissolve,  can  be  regarded  only  so  far  as 
they  are  responsive  to  the  bill.  Hardy  v. 
Summers,  32  D.  167. 

The  plea  of  limitations  relied  en  in  the 
answer  is  not  available  on  a  motion  to  dis- 
solve.    While  v.  Flanmgam,  54  D.  668. 

A  special  injunction  will  not  be  dissolved 
of  course  upon  tde  filing  of  an  answer  deny- 
ing plaintiff^  whole  case.  The  answer  must 
positively  deny  the  material  facts  constitut- 
ing plaintiff's  title  to  equitable  relief;  its 


INJUNCTION,  IV. 
For  Index  to  Note*  te  American  Decisions  and  American  Beports,  see  Volume  I* 


denials  moat  be  grounded  upon  personal 
knowledge  of  the  facta;  and  its  statements 
must  be  matters  of  fact,  and  not  of  law, 
which  defendant  had  the  means  of  knowing 
to  be  true,  and  they  must  be  at  least  credi- 
ble.    Burnley  v.  Cook,  66  D.  79. 

An  injunction  will  not  be  dissolved  on  the 
filing  of  defendant's  answer  admitting  plain- 
tiff's equity,  bat  setting  np  new  matter  in 
avoidance.     76. 

An  injunction  will  not  be  dissolved  where 
the  equity  of  the  bill  is  not  denied  in  the 
answer,  when  a  motion  to  dissolve  it  is  made 
upon  the  bill,  answer,  and  testimony,  under 
the  Maryland  act  of  1835.  Hamilton  v. 
WhUridae*  69  D.  184. 

66.  Other  grounds  of  dissolution.—* 
Where  plaintiff  procured  an  injunction 
against  defendant,  and  some  time  after  it 
had  been  issued,  made  an  agreement  with 
him  inconsistent  with  the  command  of  the 
•injunction,  this,  in  effect,  dissolves  the  in- 
junction; and  where  defendant  subsequently 
refuses  to  carry  out  the  terms  of  the  latter 
agreement,  the  court  will  not  punish  him  for 
a  violation  of  the  injunction  previously 
granted.     Howard  v.  Durand,  91  D.  767. 

The  supreme  court  will  dissolve  an  injunc- 
tion and  dismiss  the  bill,  where  a  jury  was 
waived  and  the  cause  submitted  to  the  oourt 
below,  which  erroneously  perpetuated  the  in- 
junction.    Harris  v.  EUU,  94  D.  296. 

An  injunction  will  not  be  dissolved,  al- 
though irregularly  obtained,  if  it  appear 
that  upon  another  application  the  party 
would  be  entitled  to  a  new  one.  Hudson  v. 
Dangerfield,  20  D.  297. 

57.  Effect  of  dissolution.  —  Where  an 
injunction  is  dissolved,  upon  the  condition 
that  the  judgment  creditor  give  bond,  with 
good  security  to  refund  on  final  hearing,  if 
so  required,  neither  the  judgment  creditor, 
who  is  a  public  officer,  suing  officially,  nor 
the  sheriff,  can  be  charged  with  laches,  the 
one  in  not  giving  the  bond,  and  the  other  in 
not  selling  the  property  so  as  to  let  in  junior 
creditors.     Conway  v.  JeU,  24  D.  590. 

A  case  where  the  petition  contains  aver- 
ments sufficient  to  maintain  trespass  to  try 
title,  but  has  no  indorsement  to  try  title, 
should  be  retained,  and  not  dismissed  upon 
dissolution  of  an  injunction  which  the  peti- 
tion was  specially  framed  to  obtain,  and 
which  contained  no  other  special  prayer,  but 
a  prayer  for  general  relief  only;  and  this, 
although  there  might  have  been  no  ground 
for  an  injunction.  Burnley  v.  Cook,  65  D. 
79. 

The  record  need  not  show  plaintiff's  desire 
for  other  than  general  relief,  where  such 
relief  only  is  prayed  for  in  a  case  where  the 
petition  shows  facts  entitling  defendant  to 
special  relief.  Suoh  suit  should  not  be  dis- 
missed, even  on  the  dissolution  of  an  injunc- 
tion,    lb. 

A  bill  for  an  injunction,  having  been  im- 


properly retained,  will  not  be  further  retained 
for  the  purpose  of  granting  other  relief,  for 
which  there  is  a  remedy  at  law.  Priniup  v. 
Mitchell  63  D.  258. 

68.  Bights  of  the  party  enjoined.  — 
An  injunction  preventing  defendant  from 
digging,  or  in  any  way  disturbing  the  sur- 
face  of  the  ground,  or  from  manufacturing 
any  dirt  already  dug  into  brick,  or  from  re- 
moving any  brick  already  manufactured, 
does  not  prevent  him  from  protecting  from 
the  rain  a  quantity  of  bricks  molded,  dried 
in  the  sun,  and  ready  to  be  burned.  It  will 
be  no  violation  of  the  injunction  for  him  to 
take  steps  to  protect  the  bricks,  and  for  any 
loss  which  he  suffers  by  reason  of  his  neglect 
so  to  do  plaintiff  will  not  be  liable  on  his 
bond.     Behrtns  v.  McKemie,  92  D.  428. 

Error  in  a  decision  granting  an  injunction 
cannot  be  assigned  as  an  excuse  for  disobey- 
ing it;  the  order,  if  within  the  power  of  the 
court,  must  be  obeyed  until  vacated  or  re- 
versed.    People  v.  htnrtevant,  69  D.  636. 

A  party  who  procures  an  injunction,  and 
afterwards,  by  contract,  renders  the  process 
nugatory,  cannot,  under  pretense  of  punish* 
ing  abroach  of  the  injunction,  attempt  to  en- 
force the  contract  subsequently  made.  How- 
ard v.  Durand,  91  D.  767. 

A  party  is  bound  by  an  injunction  from 
the  time  he  has  notice  of  its  issuance,  or  if 
there  is  no  unnecessary  delay  in  issuing  it, 
from  the  time  the  order  granting  it  is  made. 
Pamsaorth  v.  Fowler,  65  D.  7I8> 

An  act  done  in  violation  of  an  injunction, 
being  unlawful,  is  to,  be  deemed  ineffectual 
and  unavailable  as  to  the  purpose  intended, 
as  though  it  had  not  been  done;  or  if  that  is 
impossible  because  of  the  intervention  of  the 
rights  of  innocent  third  parties,  the  defend- 
ant is  liable  to  make  indemnity,     lb. 

69.  What  constitutes  a  violation  of 
the  injunction.  —  A  magistrate  who  issues, 
and  a  constable  who  executes,  a  writ  after 
the  issuance  of  an  injunction,  and  a  party 
who  assists  them,  are  all  liable  as  trespassers. 
Sever.  ArmUage,  13  D.  811. 

Where  parties  commence  proceedings  in  a 
state  oourt,  and  in  the  course  of  litigation 
are  enjoined  from  further  action  until  cer- 
tain matters  are  disposed  of,  it  is  a  violation 
of  the  injunction  order  to  institute  proceed- 
ings in  the  United  States  court  involving 
the  matters  enjoined;  and  the  state  oourt 
has  power  to  punish  the  disobedience  of  its 
orders,  although  it  cannot  require  the  par- 
ties to  dismiss  their  suit  in  the  United  States 
oourt.     Hines  v.  Raweon,  2  R.  681. 

60.  Penalties  for  violation,  t— A  tres- 
passer putting  erections  on  land,  pending  an 
injunction  granted  to  preserve  the  property 
In  statu  quo,  may  be  compelled  to  remove  the 
same.    Murdoch's  Case,  20  D.  381. 

*  When  an  Injunction  becomes  binding, 
note.  56  D.  722,  723. 
t  Bee  also  Comtcmpt,  12. 
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Defendants  served  with  an  injunction  are 
personally  liable  for  a  violation  of  the  order 
of  the  court,  no  matter  in  what  capacity  nor 
with  what  view  they  acted.  Quadenbush  v. 
Van  Riper,  29  D.  716. 

To  obtain  an  attachment  for  violating  an 
injunction,  the  party  aggrieved  must,  by 
petition,  accompanied  by  his  own  oath,  and 
the  affidavits  of  others,  state  particularly 
the  nature  and  extent  of  the  violation,  and 
the  person  by  whom  committed.  Murdochs 
Case,  20  D.  3S1. 

A  full  answer  to  all  the  allegations  by  the 
party  attached,  positively  denying  or  justi- 
fying under  oath  all  that  is  charged  against 
him,  entitles  him  to  his  discharge,  and  can- 
not be  opposed  by  counter-proofs  or  affi- 
davits,    lb. 

If  the  answer  does  not  fully  deny  or  justify 
the  facts  alleged,  the  accused  may  be  fined, 
imprisoned,  or  otherwise  punished,  as  justioe 
may  require,     lb. 

An  injunction  addressed  to  the  mayor, 
aldermen,  and  commonality  of  a  city,  duly 
served  on  the  proper  officers  of  the  corpora- 
tion, is  obligatory  upon  all  officers  and 
agents  of  the  city  having  knowledge  of  it, 
in  such  sense  that  any  ot  them  taking  part 
in  a  violation  may  be  individually  punished 
for  contempt,  though  he  was  not  individually 
a  party  to  the  injunction  suit.  People  v. 
Sturtevant,  69  D.  636. 

61.  Appeals. — Under  the  Maryland 
statute,  no  appeal  lies  from  an  order  grant- 
ing, or  from  the  refusal  to  dissolve  an  injunc- 
tion until  defendant  has  filed  his  answer, 
and  an  insufficient  answer  is  no  answer, 
within  the  view  of  the  statute.  Keighler  v. 
8avage  Mfg.  Co.,  71  D.  600. 

Where,  on  appeal  from  an  order  dissolv- 
ing an  injunction,  the  chancellor  stays,  until 
the  next  sitting  of  the  court  of  errors  and 
appeals,  the  proceedings  which  the  injunc- 
tion was  issued  to  restrain,  the  court  has 
power  to  extend  such  stay  until  the  hearing 
on  appeal;  but  this  power  should  be  exer- 
cised: only  upon  the  most  imminent  neces- 
sity. The  granting  or  refusing  of  such 
extension  rests  in  the  sound  discretion  of 
the  court,  and  it  should  not  be  granted 
where  a  temporary  injunction  will  work 
irreparable  injury  to  the  party  enjoined. 
Doughty  v.  8.  <fr  ft.  R.  R.  Co.,  61  D.  267. 

V.  Damages  on  Dissolution;  Action  on 

the  Bond. 

62.  The  right  to  damages.  —  Damages 
are  only  given  for  the  dissolution  of  an  in- 
junction where  it  was  granted  by  competent 
authority.  Montgomery  v.  Houston,  20  D. 
223. 

Plaintiffs  are  not  liable  for  damages  for 
obtaining  an  injunction  restraining  a  rail- 
road company  from  operating  its  road 
through  the  streets  of  a  city,  where  the 
suit  was  prosecuted  by  them  bona  fide,  and 


not  from  any  wanton  or  vexatious  motive. 
Lexington  etc  R  R.  Co.  v.  Appiegate,  33  D. 
497. 

Defendants  are  not  entitled  to  a  decree 
for  the  amount  of  their  judgments  and  pen- 
alty, under  section  4  of  the  Ohio  act  of  184p, 
where  an  injunction  against  selling  property 
on  execution  is  dissolved  as  to  part  only,  and 
the  property  released  has  not  diminished  in 
value  in  consequence  of  the  injunction,  but 
has  been  sold  on  execution  after  the  dissolu- 
tion of  the  injunction,  and  the  proceeds  ap- 
Elied  on  the  judgments.  Teaffv,  Hewitt,  69 
>.  634. 

63.  Reference  to  ascertain  damages. 
—  Decreeing  damages  on  the  dissolution 
of  an  injunction,  without  ascertaining  the 
amount,  is  error.  darkson  v.  White,  20  D. 
229. 

64.  Proceeding  on  the  bond,  gen- 
erally. — The  remedy  for  wrongfully  caus- 
ing an  injunction  to  be  issued  is  by  suit  upon, 
the  injunction  bond.  An  action  on  the 
case  cannot  be  maintained.  Qortan  v. 
Broum,  81  D.  245. 

65.  Pleading.  —  An  injunction  bond, 
given  to  restrain  the  enforcement  of  a  judg- 
ment, need  not  recite  in  what  court  the 
judgment  was  obtained,  nor  need  the  same 
be  alleged  in  an  action  to  enforce  the  bond, 
as  the  defendants  are  estopped  to  deny  that 
there  was  a  judgment  as  described  in  the 
bond.     Hanna  v.  MeKemk,  43  D.  122. 

Defendant  may  plead  payment  in  debt  on 
an  injunction  bona  given  to  enjoin  a  judg- 
ment at  law  of  the  whole  or  part  of  the 
judgment  debt,  and  if  any  part  of  the  sum 
has  been  paid,  he  is  entitled  to  a  deduction 
of  that  amount  from  the  plaintiff's  demand, 
under  the  Mississippi  statute.  Cage  v.  Iter, 
43  D.  621. 

Evidence  is  admissible  under  plea  of  pay- 
ment in  such  a  ease,  to  show  that  a  deed  of 
trust  was  given  by  the  grincipal  in  the  bond, 
to  secure  three  notes  maturing  at  different 
times,  of  which  the  note  upon  which  the  en- 
joined judgment  was  founded  was  the  second 
in  order  of  maturity,  and  that  after  the  dis- 
solution of  the  injunction,  and  after  all  the 
notes  were  due,  the  trustee  sold  the  property 
and  applied  all  the  proceeds  to  the  last  note; 
and  upon  proof  of  this  fact,  the  ratable  pro- 
portion of  the  proceeds  applicable  to  the 
second  note  must  be  defalcated  from  the 
plaintiff's  demand.     lb. 

66.  Matters  of  defense.  — In  a  suit 
upon  an  injunction  bond,  the  defendant,  on 
whose  application  the  injunction  was  issued, 
is  estopped  to  deny  the  authority  of  the  jus- 
tice to  issue  it  But  to  make  the  estoppel 
operative,  it  is  necessary  to  demur  to  the 
plea  denying  the  authority,  or  reply  the 
order  granting  the  injunction.  Stevenson  v. 
Miller,  13  D.  271. 

67.  Amount  of  recovery.  —  When  an 
injunction  is  obtained  to  stay  what  is  eon- 
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eeived  through  mistake  to  be  an  unwarranted 
use  of  property  in  litigation,  plaintiff  is  not 
liable  to  exemplary  damages,  bnt  only  the 
actual  damage  which  defendant  may  have 
sustained  by  reason  of  the  wrongful  suing 
out  of  the  injunction.  Mutter  v.  Laada,  98 
D.  529. 

Where  a  person  not  party  to  the  record 
obtains  a*  injunction  to  restrain  a  sale  on 
execution,  and  the  injunction  is  dissolved, 
it  is  error  for  the  court  to  render  judgment 
against  him  and  his  sureties  for  the  amount 
of  the  original  judgment  The  statute 
authorising  the  court  to  award  damages  for 
the  delay  caused  by  suing  out  an  injunction, 
on  the  dissolution  thereof,  has  reference  to 
injunctions  to  restrain  the  collection  of 
money,  obtained  by  the  judgment  debtor,  or 
some  one  who  is  a  party  to  the  judgment. 
CarUn  v.  Hudson,  62  D.  521. 

68.  Recovery  of  coots,  counsel  fees, 
etc.* — Reasonable  compensation  to  an  at- 
torney to  procure  a  dissolution  of  a  writ  of 
injunction,  or  a  release  of  the  property 
from  its  restraint,  may  be  recovered  in  an 
action  on  the  bond,  if  the  injunction  was 
wrongfully  issued.    Bthrtm  v.  McKende,  92 

D.  428. 

Counsel  fees  are  recoverable,  as  part  of 
the  damages,  for  services  in  all  the  courts, 
but  only  tor  services  in  procuring  the  disso- 
lution of  the  injunction,    Bolting  v.  Tatty  39 

E.  6.  •— «™, 

INJTJBY. 

Apprehension  of,  when  ground  for  injunc- 
tion, see  Injunction,  2. 

By  change  of  street  grade,  liability  of  city 
for,  see  Municipal  Corporations,  72. 

By  defective  construction,  liability  of  rail- 
road company  for,  see  Railroad  Com- 
panies, 27. 

By  defects  in  roads,  see  Towns,  10. 

By  defects  in  turnpike,  see  Turnpike  Com- 
panies, 7. 

By  fire,  liability  of  city  for,  see  Municipal 
Corporations,  76. 

By  negligence,  liability  of  carrier  for,  see 
Railroad  Companies,  70-109. 

By  reason  of  defective  repairs,  see  Land- 
lord and  Tenant,  19. 

Liability  of  ferry-men  for,  see  Ferries,  9. 

To  animals,  actions  for,  see  Animals,  11,  12. 

To  child,  parent's  action  for,  see  Parent 
and  Child,  8. 

To  children  crossing  railroad  track,  see  Rail- 
road Companies,  97. 

To  employees,  liability  of  railroad  company 
for,  see  Railroad  Companies,  98-1 14. 

To  goods,  liability  of  carrier  for,  see  Car- 
riers, 20-22. 

To  mortgaged  premises,  right  to  sue  for,  see 
Mortgager,  42. 

To  or  by  animals,  caused  by  negligence,  see 
Negligence,  7. 

■-  i  -  ■  -  -■ — ■ 

*  Counsel  fees,  whether  allowable  as  damages 
on  dissolution  of  au  injunction,  see  note,  89  B.  18. 


To  passengers,  generally,  see  Carriers,  6_- 
72. 

To  passengers,  liability  of  railroad  oompany 
for,  see  Railroad  Companies,  74-89. 

To  passengers,  limitation  of  liability  for,  sot 
Carriers,  87-89. 

To  passengers  on  street  cars,  see  Ratt.ro *  ay 
Companies,  120. 

To  passenger  stealing  ride,  see  Railroad 
Companies,  87. 

To  persons  crossing  the  track,  liability  for, 
see  Railroad  Companies,  90-97. 

To  servant,  master's  remedy  for,  see  Mas- 
ter and  Servant,  23b 

To   servant,  when    master   liable  for,  see 
Master  and  Servant,  14-21. 

To  slave,  master's  remedy  for,  see  Slavery, 
6. 

To  strangers  assisting  servants,  liability  of 
master  for,  see  Railroad  Companies,  78. 

To  the  person,  measure  of  damages  for,  see 
Damages,  32,  33. 

To  tow,  liability  of  tow-boat  for,  see  Ship- 
ping, 26. 


[Includes  the  relative  rights  of  Innkeeper  and 
guest;  who  is  deemed  to  be  a  guest;  and  the  re- 
•bonsibUity  of  the  innkeeper  for  the  property  and 
effects  of  the  guest.  The  regulation  of  the  sale  of 
intoxicating  liquor*  is  under  that  title  J 

1.  Who  are  innkeepers,*— An  inn  is 
pnblie  house  >f  entertainment  for  all  who 
choose  to  visit  it  Pinkerton  v.  Woodward, 
91  D.  657. 

One  who  holds  himself  out  to  the  world  as 
an  innkeeper  may  be  regarded  as  such,  though 
the  only  eating  department  of  his  establish- 
ment is  a  restaurant  in  the  basement,  con- 
nected with  the  house  by  a  stairway,  and 
conducted  by  the  innkeeper  and  two  other 
persons,  jointly,  who  share  the  profits.     76. 

Where  a  person  holds  himself  out  to  the 
world  as  an  innkeeper  by  the  means  usually 
employed  in  that  business,  and  in  that  capa- 
city is  accustomed  to  receive  travelers  as  Lis 
guests,  and  to  solicit  a  continuance  of  their 
patronage,  and  a  traveler,  relying  on  such 
representations,  goes  to  the  house  to  receive 
such  entertainment  as  he  has  occasion  for,  the 
relation  of  innkeeper  and  guest  is  created, 
and  the  innkeeper  cannot  be  heard  to  say 
that  his  professions  were  false,  and  that  he 
was  not  in  fact  an  innkeeper.     lb. 

Rules  regulating  the  respective  rights, 
duties,  and  responsibilities  of  innkeeper  and 
guest  have  their  origin  in  considerations  of 
public  policy,  and  are  designed  mainly  for 
the  protection  of  travelers  and  their  prop- 
erty; and  the  same  considerations  of  pubho 
policy  demand  that  the  innkeeper  shall  be 
held  to  the  responsibilities  which,  by  his 
representations,  ne  induced  his  guest  to  be- 
lieve he  would  assume.  lb. 
_>         _^_  _______ _ 

•Who  are  innkeepers,  and  who  guests,  and 
their  respective  rights,  remedies,  and  obligations, 
exhaustively  examined  in  a  note,  7  D.  443-468. 
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An  innkeeper  is  one  who  makes  it  his 
business  to  entertain  travelers  and  passen- 
gers, and  to  provide  lodging  and  necessaries 
Tor  them  ana  their  attendants.  Kitten  v. 
HUdebrand,  48  D.  416. 

The  keeper  of  a  coffee-house  or  boarding- 
house  may  occasionally  entertain  travelers, 
without  incurring  the  liability  of  an  inn- 
keeper,    lb. 

An  innkeeper  is  one  who  holds  himself  out 
to  the  public  as  engaged  in  the  business  of 
keeping  a  house  for  the  lodgment  and  enter- 
tainment of  travelers,  their  horses  and  at- 
tendants, for  reasonable  compensation.  He 
is  liable  for  any  loss  of  property  committed 
to  his  keeping,  which  any  care  or  vigilance 
on  his  part  could  have  prevented.  Howth 
v.  Franklin,  73  D.  218. 

One  who  only  occasionally  entertains 
travelers  for  compensation,  when  it  raits  his 
pleasure,  and  who  does  not  hold  himself  out 
to  the  public  as  the  keeper  of  a  house  for 
the  accommodation  of  the  traveling  public, 
is  only  bound  to  take  that  ordinary  care  of 
property  committed  to  his  keeping  that  a 
prudent  man  does  of  his  own  property,    lb. 

A  person  may  hold  himself  out  to  the 
public  as  an  innkeeper,  by  his  acts,  as  well 
as  by  declarations,  or  by  a  sign,  and  he  may 
become  liable  as  such,  even  against  his  decla- 
rations,   lb. 

Farmers  whose  houses  are  situated  along 
public  roads  of  the  country,  who  occasion- 
ally, and  even  frequently,  take  in  and  accom- 
modate travelers,  and  receive  compensation 
therefor,  are  not  innkeepers,  nor  are  they 
liable  as  such.     lb. 

The  responsibilities  of  an  innkeeper  at- 
tach to  one  keeping  an  inn  de  facto,  although 
he  has  no  license  as  required  by  statute. 
Dickerson  v.  Rogers,  40  0.  642. 

The  retailing  of  spirituous  liquors  will  not 
constitute  one  a  tavern-keeper,  though  the 
house  at  which  they  are  sold  is  a  boarding- 
house.  Rafferty  v.  N  B.  F.  I.  Co.,  88  D. 
525. 

No  one  can  lawfully  assume  the  character 
of  an  innkeeper  in  Maine,  unless  he  has  first 
obtained  a  license  therefor  according  to  the 

Sroviaions  of  the  statute;  and  it  makes  no 
inference  that  he  lives  in  a  part  of  the  state 
where  there  are  no  such  officers  as  the  law 
requires  to  give  a  license.  Lord  v.  Jones,  41 
D.  391. 

2.  Their  rights,  generally.  —  An 
innkeeper  is  bound  to  admit,  under  proper 
limitations,  travelers  and  those  also  who 
have  business  with  them  as  such,  and  if  he 
gives  a  general  license  to  enter  his  inn,  to 
some  persons  whose  business  is  connected 
with  his  guests,  in  their  character  as  travel- 
ers, he  cannot  lawfully  exclude  others,  pur- 
suing the  same  business,  and  who  enter  for 
a  similar  object.  Markham  v.  Brown,  31  D. 
209. 
A  stage-driver  may  enter  an  inn  and  go 


into  the  public  rooms  where  travelers  ___ 
usually  placed,  to  solicit  passengers  for  his 
coach,  if  he  has  a  reasonable  expectation 
that  passengers  are  there,  comes  at  a  suit- 
able time  and  in  a  proper  manner,  conducts 
himself  peaceably,  remains  no  longer  than 
is  necessary,  and  does  no  injury  to  the  inn- 
keeper; and  this  he  may  do  notwithstanding 
the  prohibition  of  the  innkeeper,  if  the 
latter  allows  like  privileges  to  the  drivers  of 
other  coaches,    lb. 

Such  driver  may,  however,  forfeit  these 
rights  by  his  misconduct,  as  by  causing 
affrays  or  quarrels,  making  a  noise,  disturb- 
ing guests  in  the  house,  interfering  with  its 
due  regulation,  intruding  into  private  rooms, 
remaining  longer  than  is  necessary  after 
being  requested  to  depart,  or  by  improper 
importunity  to  the  guests,  to  induce  them  to 
take  passage  with  him;  and  if  he  is  guilty 
of  any  of  these  acts  of  misconduct  or  im- 
propriety, the  innkeeper  may  prohibit  him 
from  entering  his  inn,  and  treat  him  as  a 
trespasser  if  ne  disregards  sueh  prohibition. 
lb. 

One  who  enters  an  inn  lawfully  may  be 
treated  as  a  trespasser  ab  faith,  if,  after  en- 
try, he  oommits  an  assault  upon  the  owner 
or  a  trespass  upon  his  property,     lb. 

An  innkeeper  cannot  expel  from  his  inn 
the  driver  of  a  rival  line  of  coaches  for  the 
misconduct  of  drivers  of  other  lines  towards 
him,  unless  it  is  at  the  time  of  a  disturbance, 
and  for  the  purpose  of  restoring  quiet  to  the 
house,     lb. 

An  innkeeper  is  not  bound  to  receive  and 
keep  the  horses  or  other  property  of  a  person 
who  is  neither  a  traveler  nor  a  guest.  Orin- 
nell  v.  Cook.  38  D.  663. 

8.  The  innkeeper's  lien*  on  property 
intrusted  to  him  to  be  kept  depends  upon  the 
question  whether  it  was  the  property  of  one 
who  was  a  guest  of  such  innkeeper,  actually 
or  constructively,     lb. 

There  is  no  lien  on  horses  for  their  keep- 
ing when  they  were  received  from  one  wne 
was  never  his  guest     lb. 

An  innkeeper  has  a  lien  on  a  horse  taken 
wrongfully  to  his  inn  by  a  guest,  because  he 
must  receive  the  latter,  and  cannot  be  re- 
quired to  determine  whether  he  is  the  owner 
or  properly  in  possession  of  the  property. 
lb. 

The  lien  extends  to  property  exempt  from 
execution.  8wan  r.  Bowrnet,  29  R.  492;  and 
to  property  of  a  third  person,  held  by  the 
guest  as  bailee,  and  brought  within  the  inn, 
unless  he  knew  it  was  not  the  property  of 
the  guest.    Cook  v.  Kane,  57  R.  28. 

4.  Who  im  a  gnet.t — 1.  How  the  reto- 

•8ee  note  on  the  lien  of  an  Innkeeper,  »7  B. 
81,  82. 

t  Quests  at  Inns,  who  are,  and  when  they  cease 
to  be,  see  notes,  62  O.  66*402:  M  a  236,  26* 
46  B.  119-121. 

Who  are  travelers  within  the  meaning  of  the 
law  mnMftiiMr  innkeenen. see  note. 26 B.66I  661 
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Hon  1$  created.  —  One  who  commits  his  hone 
to  an  innkeeper  to  be  fed  is  a  guest,  al- 
though he  may  not  board  or  lodge  there. 
And  payment  tor  the  keeping  of  the  hone 
renders  the  innkeeper  liable  for  the  theft  of 
the  harness.  Mason  v.  Thompson,  20  D.  471. 
Contra,  Healcy  v.  Gray,  28  R.  80. 

The  relation  of  guest  is  created  by  a  per. 
son's  putting  his  horse  at  an  inn,  and  that 
relation  is  extended  to  all  his  goods  left  at 
the  inn,  by  his  taking  a  room  and  taking 
some  of  his  meals  there,  and  lodging  there  a 
part  of  the  time.  McDaniels  v.  Robinson,  02 
D.  574. 

The  relation  of  innkeeper  and  gnest  Is 
created  between  the  plaintiff  and  defendant, 
where  the  plaintiff,  who  was  a  minor,  went 
with  his  father,  with  a  horse  and  wagon, 
to  the  defendant's  inn,  delivered  the  horse 
and  wagon  to  the  defendant's  servant,  to 
be  cared  for,  and  laid  aside  their  outer 
garments  in  the  room  in  which  they  en- 
tered, in  the  defendant's  presence,  and 
the  fatther  ordered  and  obtained  dinner  for 
himself  and  the  plaintiff,  and  they  remained 
at  the  inn  until  evening,  when  the  bill 
for  the  entertainment  of  themselves  and 
horse  was  paid,  and  they  left.  Bead  v. 
Amidon,  08  D.  660. 

In  November,  1873,  the  plaintiff's  hus- 
band, a  general  in  the  United  States  army, 
having  no  permanent  residence,  and  being 
subject  to  transfer  by  order  of  the  govern- 
ment, engaged  specific  rooms  for  himself  and 
his  family  in  the  defendant's  hotel,  con- 
ducted on  the  restaurant  plan,  at  a  fixed 
monthly  price,  less  than  transient  rates, 
with  meals  at  the  defendant's  restaurant, 
connected  with  the  hotel,  to  be  paid  for  as 
ordered,  with  the  understanding  that  if  he 
were  satisfied,  and  were  not  sooner  ordered 
away  by  the  government,  he  would  remain 
until  the  next  spring  or  summer.  The  family 
occupied  the  rooms  and  took  meals  as  thus 
agreed  until  in  March,  1874,  valuables  be- 
longing to  the  plaintiff  were  stolen  from  the 
rooms.  The  defendant  had  failed  to  comply 
with  the  statute  of  1867  as  to  notifying  the 
plaintiff  to  deposit  the  valuables  in  his  safe. 
In  an  action  to  recover  their  value,  —  held, 
that  the  relation  of  innkeeper  and  guest  ex- 
isted, and  the  defendant  was  liable.  Han- 
cock v.  Bandy  46  R.  112. 

2L  Who  is  not  a  guest  —  One  who  re- 
sides at  one  inn  is  not  a  guest  at  another  inn 
in  the  same  town,  at  which  a  ball  is  being 
given,  which  be  is  attending,  merely  be- 
cause the  keeper  of  the  inn  supplies  the 
dancing-room,  supper,  and  dressing-room  at 
a  certain  price  per  head,  where  the  tickets  for 
the  whole  entertainment  are  sold  bv  the  fire- 
men's company  that  is  giving  the  ball,  at  a 
higher  rate,  one  of  which  tickets  the  party 
has  bought;  and  the  innkeeper  is  not  liable 
to  him,  m  absence  of  negligence,  for  loss  of 
for  oollar,  and  gloves,  which 


he  has  delivered  to  the  hotel  clerk  at  the 
office  on  coming  in,  at  the  same  time  regis- 
tering bis  name;  and  this,  though  during  the 
night  he  spent  some  money  for  liquors  and 
eigan  at  a  saloon  kept  by  the  innkeeper  in 
connection  with  the  hotel  Carter  r.  Hobbe, 
83  D.  762. 

Plaintiff's  stallion  stood  at  defendant's  inn 
certain  days  each  week,  under  an'agreement, 
made  for  the  season,  for  serving  mares. 
Plaintiff  had  the  key  to  the  stall,  and  fed 
and  cared  for  the  horse.  Defendant  furnished 
the  oats  for  the  hone  and  meals  for  the 
plaintiff;  at  a  price  less  than  the  ordinary 
rates  to  travelers.  Held,  that  the  defend- 
ant's custody  was  not  that  of  innkeeper,  and 
that  therefore  he  was  not  liable  for  the  de- 
struction of  the  barn  and  horse  by  fire  with- 
out negligence  on  his  pari  Mower*  v. 
Fethere,  19  R.  244, 

Plaintiff,  who  lived  in  the  same  town  with 
and  very  near  the  defendant's  hotel,  went 
there  at  midnight  with  a  disreputable  woman, 
registered  as  "O.  and  wife,"  and  was  at* 
signed  a  room.  At  the  same  time  he  deliv- 
ered to  the  clerk  some  money  for  safe-keeping. 
The  clerk  absconded  with  the  money.  Beta, 
that  the  plaintiff  was  not  a  guest,  and  could 
not  recover  the  money  from  the  innkeeper. 
Curtis  v.  Murphy,  63  R.  242. 

The  keeper  of  a  gambling-house  closed 
his  night's  business  at  two  o'clock,  A.  M.; 
visited  an  inn  in  the*  same  city  to  deposit  his 
money  for  safe-keeping;  inquired  of  the 
clerk  for  lodgings  for  the  night,  stating  that 
he  did  not  desire  to  go  to  his  room  at  that 
time,  but  wished  to  leave  some  money  with 
the  clerk,  and  would  return  in  about  half  an 
hour.  The  clerk  promised  to  reserve  a  room 
for  him.  He  did  not  register,  and  no  room 
was  assigned  him.  He  left  his  money  with 
the  cleric,  received  a  check  for  it,  and  de- 
parted. He  returned  in  about  three  hours,  to 
have  a  room  assigned  him  and  go  to  bed. 
The  clerk  had  absconded  with  the  money. 
Held,  that  he  was  not  a  guest,  and  the  inn- 
keeper was  not  liable.  Arcade  Hotel  Co.  v. 
Wiatt,  68  R.  786. 

3.  How  a  guest  may  cease  to  be  such.  —  One 
does  not  cease  to  be  a  gnest  of  an  innkeeper 
by  going  out  to  dine  or  lodge  with  a  friend, 
or  by  any  other  temporary  absence.  Grim* 
nell  v.  Cook,  38  D.  668. 

Where  a  person  takes  a  room  at  an  inn  and 
leaves  his  effects  there,  and  makes  the  inn 
his  principal  abiding-place,  he  does  not  oease 
to  be  a  guest  merely  because  he  is  occasion- 
ally absent  from  the  inn  and  sometimes  takes 
his  meals  elsewhere.  McDaniels  v.  Robinson, 
62  D.  674. 

If  a  penon  leave  at  an  inn  property  which 
the  innkeeper  can  derive  no  gain  from  keep- 
ing, it  is  termed  "  dead  property,"  and  if  he 
goes  away  himself,  and  the  property  is 
stolen  in  his  absence,  he  has  no  action  against 
his  host,  for*  the  reason  that  he  was  not  s 
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jury.  The  burden  is  upon  the  innkeeper  to 
show  such  ordinary  care.  Newton  v.  Axon* 
10  D.  685;  BiUr.  Owen,  35  D.  124. 

Common  innkeepers  are  liable  lor  all 
losses  at  their  inns,  happening  either  by  the 
acts  or  negligence  of  themselves  or  their 
servants,  to  travelers  and  guests  received  by 
them.  Towson  v.  Havre  as  Grace  Bank.  14 
D.  254. 

The  liabilities  of  a  common  carrier  and  an 
innkeeper  are  very  similar,  both  being  liable 
for  losses  nnder  similar  circumstances.  HaL 
ienbake  v.  Fish,  24  D.  88. 

An  innkeeper,  like  a  oommon  carrier,  is  an 
insurer  of  property  of  the  guest  committed 
to  bis  care,  and  is  bound  to  keep  the  same 
safe  from  burglars  and  robbers  without  as 
well  as  thieves  within  his  house;  but  this 
liability  extends  only  to  things  properly  per- 
taining to  the  guest  in  that  relation.  Matter 
v.  Brown,  52  D.  303. 

The  oommon  law  of  England  in  regard  to 
liability  of  innkeepers  is  a  part  of  the  oom- 
mon law  of  Kentucky,  so  far  as  it  is  applica- 
ble and  not  inconsistent  with  our  own  local 
laws  and  usages.  Kisten  v.  HUdebrand,  48 
D.  418. 

Absence  of  negligence  on  the  part  of  the 
innkeeper  or  his  servants  will  not  exempt 
him  from  liability.  Shaw  v.  Berry,  52  D. 
628. 

An  innkeeper  is  responsible  as  such  for 
property  of  the  guest  placed  under  his  care 
after  the  owner  of  the  property  has  become 
a  guest  at  the  inn.  There  is  no  rule  limiting 
an  innkeeper's  responsibility  to  such  prop- 
erty as  the  guest  may  have  in  his  immediate 
possession  at  the  moment  of  his  arrival  at 
the  inn.  Pinkerton  v.  Woodward,  91  D.  857. 
A  landlord  is  prima  fade  responsible  for 
such  things  as  travelers  may  be  presumed  to 
take  generally,  as  their  paraphernalia,  re- 
garding the  circumstances  and  situation  of 
each  as  apparent  from  his  style  and  manner 
of  traveling.  For  any  further  responsibility, 
he  must  be  shown  to  have  undertaken  it,  by 
evidence,  either  direct  or  circumstantial. 
Vance  v.  Throckmorton,  96  D.  327. 

An  innkeeper  is  held  to  stricter  liability  for 
goods  of  guests  at  his  house  than  for  the 
goods  of  boarders  thereat.  lb.  Thus  an 
innkeeper  is  liable  for  the  loss  of  the  goods  of 
a  boarder  only  where  he  has  been  guilty  of 
culpable  negligence.  Manning  v.  Wells,  51 
D.  688. 

An  innkeeper  is  liable  for  the  safe-keeping 
of  the  valise  and  box  of  a  peddler,  his  gnest, 
although  he  was  not  notified  of  the  nature 
and  value  of  their  contents,  and  the  peddler 
was  too  drunk  to  take  proper  care  of  it 
Rubenstein  v.  Ormkehanke,  52  &  806. 

7.  Liability  for  low  of  guest's  bag- 
gage. —  Innkeepers  are  liable,  without  re- 
gard to  actual  fault  or  neglect,  for  the  loss  of 
baggage  of  a  person  while  guest  at  the  inn, 
as  the  custody  of  the  baggage  is  assumed  as 


guest  at  the  time.  Me  Daniels  v.  Robinson, 
67  D.  720. 

By  leaving  a  horse  with  an  innkeeper 
after  the  guest  has  departed,  the  relation  of 
innkeeper  and  guest  is  not  continued  so  as 
to  render  the  former  liable  as  such  for  a  sum 
of  money  left  with  him  by  the  latter  while 
stopping  at  his  house.    lb. 

A  traveler  who  enters  an  inn  as  a  guest 
does  not  cease  to  be  such  b  v  proposing  to  re- 
main a  given  number  of  days,  or  by  ascer- 
tianing  the  price  that  will  be  charged  for  his 
entertainment,  or  by  paying  in  advance  for 
a  part  or  the  whole  of  the  entertainment,  or 
paying  for  what  he  has  occasion  for  as  his 
wants  are  supplied.  Pinkerton  v.  Woodward, 
91  D.  657. 

The  length  of  time  a  person  stops  at  an 

inn  is  immaterial  in  determining  whether  he 

is  a  guest  or  a  boarder;  the  question  is,  Has 

he  retained   his   character  as   a  traveler? 

Vance  v.  Throckmorton,  96  D.  327. 

A  person  who  enters  into  a  special  con- 
tract to  board  and  sojourn  at  an  inn  is  not 
in  the  sense  of  the  law  a  guest,  but  is  deemed 
a  boarder.    IK 

5.  Rights  of  guests,  generally.  —  An 
innkeeper  is  not  justified  in  refusing  to  re- 
ceive a  member  of  a  militia  company  as  a 
guest  merely  because  other  militiamen,  re- 
ceived as  guests  on  the  same  occasion,  had 
misconducted  at  the  inn.  Atwater  v.  Sawyer, 
49  R.  634. 

An  innkeeper,  knowing  that  there  was 
small-pox  in  nis  inn,  kept  it  open  for  busi- 
ness, and  received  the  plaintiff  as  a  guest. 
The  plaintiff  did  not  know  that  there  was 
small-pox  in  the  inn,  but  had  heard  rumors 
to  that  effect.  The  plaintiff  contracted  the 
disease  while  there.  Held,  that  the  defend- 
ant was  liable.  Gilbert  v.  Hoffman,  55  R. 
263. 

6.  Liability  for  loss  of  guest's  prop- 
erty.* —  An  innkeeper  is  responsible  for  the 
well  and  safe  keeping  and  custody  of  his 
guests' goods  and  chattels,  except  in  cases 
of  inevitable  accidents,  the  acts  of  public 
enemies,  and  the  acts  of  the  owners  of  the 
goods,  and  their  servants.  SIuiw  v.  Berry, 
52  D.  628;  Mason  v.  Thompson,  20  D.  471; 
AV.nn  v.  Prtsby,  29  D.  679;  Burrows  v.  Trie- 
ber,  83  D.  590;  HuleU  v.  Swift,  88  D.  405; 
Pinkerton  v.  Woodward,  91  D.  657.  He  is 
bonnd  to  take  all  possible  care  of  the  goods 
of  his  guests,  intrusted  to  him  or  his  ser- 
vants. Houser  v.  Tully,  1  R.  390.  And  he 
can  only  excuse  himself  by  showing  that  he 
has  used  extreme  care  and  diligenoe.  Howth 
v.  Franklin,  73  D.  218. 

An  inukeeper  is  liable  for  ail  losses  which 
might  have  been  prevented  by  ordinary 
care;  and  ordinary  care  is  a  question  for  a 

*  Liability  of  Innkeeper  for  goods  of  guest,  gen- 
erally, see  note,  18  K.  j80-18A. 

For  what  goods  of  guest  liable,  see  note,  60  D. 
221-226. 
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a  part  of  the  service  to  be  rendered,  and  the 
innkeeper  thereby  stipulates  for  the  safety 
of  the  baggage.  Petligrcw  v.  Barman,  69  D. 
212. 

They  are  liable  only  for  what  is  considered 
baggage,  and  are  not  liable  for  every  article 
that  a  guest  may  choose  to  carry  with  him; 
accordingly,  they  are  not  liable  for  the  loss 
of  silver  knives,  forks,  and  spoons  stolen 
from  the  trunk  of  a  guest,     lb. 

Baggage  includes  all  articles  designed  for 
personal  use  or  convenience  on  a  journey, 
and  includes  personal  ornaments  appropriate 
for  a  traveler  8  wardrobe.    lb. 

The  responsibility  for  baggage  and  goods 
of  a  guest  approximates  insurance  of  such 
articles,  when  confided  expressly  or  impliedly 
to  the  custody  and  care  of  the  innkeeper. 
Weisenger  r.  Taylor,  89  D.  626. 

An  innkeeper  is  not  responsible  for  bag- 
gage or  goods,  if  the  guest  assumes  their 
custody  and  control  in  such  a  way  as  to  indi- 
cate that  he  does  not  trust  the  innkeeper, 
and  concedes  to  him  no  control,  unless  the 
articles  are  stolen  by  some  of  the  innkeeper's 
own  household,  whose  honesty  and  fidelity 
the  innkeeper  is  presumed  to  guarantee. 
lb. 

An  innkeeper  is  prima  facie  responsible  for 
such  articles  of  a  guest  as  apparel  worn  at 
the  time,  watch,  and  pocket-money,  which 
are  not  expected  to  be  delivered  to  the  inn- 
keeper for  safe-keeping,  and  the  retention  of 
them  in  the  guest's  room  neither  keeps  them 
from  the  implied  custody  of  the  innkeeper, 
nor  implies  a  waiver  of  his  responsibility. 
lb. 

8.  for  lose  of  money,  jewelry, 

etc  —  An  innkeeper  is  only  answerable  for 
money  or  other  property  lost  at  his  inn, 
where  the  party  losing  it  was  a  guest  at  the 
time  of  the  loss.  Towson  v.  Havre  de  Grace 
Bank,  14  D.  254. 

The  reason  of  an  innkeeper's  liability  in 
the  case  of  money,  from  the  keeping  of 
which  no  profit  arises,  is  the  profit  arising 
either  from  the  keeping  of  the  horses,  etc., 
or  their  guests,  or  from  their  entertainment. 
lb. 

A  guest  of  a  hotel  is  not  required  to  place 
bis  valuables  in  the  custody  of  the  innkeeper, 
even  though  he  has  an  iron  safe  for  that  pur- 
pose, and  the  guest  knew  of  that  fact. 
Johnson  v.  Richardson,  63  D.  369. 

An  innkeeper  cannot  raise  the  objection 
that  the  amount  of  money  was  larger  than 
the  guest  might  need  for  his  reasonable  ex- 
penses, after  the  money  committed  to  his 
special  custody,  according  to  the  rules  of  the 
inn,  has  been  stolen,  even  admitting  that  the 
objection  would  be  good  before  the  deposit 
was  made.  PinJcerton  v.  Woodward,  91  D. 
657. 

Gold  coin  deposited  by  a  guest  with  an 
innkeeper  is  received  by  the  latter  in  a  fidu- 
ciary capacity,  and  in  case  of  loss,  the  guest 


is  entitled,  under  the  specific- contract  act. 
to  recover  judgment  payable  in  gold  coin. 
lb. 

Where  a  guest  deposits  money  on  the 
credit  of  the  inn,  with  a  person  acting  as 
barkeeper,  the  innkeeper  is  liable  for  its  loss, 
and  whether  the  deposit  was  made  on  such 
credit  is  a  question  for  the  jury.  Houser  v. 
Tully,  1  R.  390. 

An  innkeeper  it  liable  for  money  stolen 
from  his  guest*  the  guest  himself  not  having 
been  negligent*  and  there  being  no  evidence 
to  show  how  or  by  whom  it  was  stolen. 
Dunbier  v.  Day,  41  R.  772. 

A  guest  at  a  hotel  in  New  fork  delivered 
a  sealed  envelope  to  the  proper  servant, 
stating  that  "it  contained  monev."  The 
package  contained  twenty  thousand  dollars, 
out  had  no  indorsement  of  the  amount  upon 
it,  and  was  stolen  from  the  safe.  By  the 
law  of  1855,  the  proprietor  of  a  New  York 
hotel  may  provide  a  safe,  to  be  kept  at  the 
office,  and  notify  his  guests  that  they  may 
deposit  their  money,  jewels,  or  ornaments 
therein,  by  posting  a  notice  in  the  room  of 
the  guest;  and  the  neglect  of  the  guest  to 
deposit  such  articles  relieves  the  proprietor 
from  liability  for  loss.  In  an  action  to  re- 
cover for  the  money,  —  held,  that  the  pro- 
prietor was  liable  for  the  whole  amount  of 
money  deposited.  WiU&ns  v.  SarU,  4  R. 
655. 

A  trunk  containing  gloves  and  forty  dol- 
lars in  money,  belonging  to  a  man,  and 
jewelry  belonging  to  his  wife,  was  intrusted 
to  an  innkeeper,  whose  guests  they  were, 
and  while  in  his  custody  was  broken  open, 
and  the  contents  were  stolen.  In  traveling, 
the  husband  took  and  held  the  checks  for 
the  trunk.  Held,  that  he  could  recover 
for  the  gloves  and  money,  but  not  for  the 
jewelry.     Noble  v.  MUliken,  43  R  581. 

9.  Scope  and  extent  of  the  liability. 
—  An  innkeeper's  responsibility  for  property 
of  his  guests  extends  to  every  part  of  his 
house  into  which  it  is  usual  for  such  prop- 
erty to  be  taken,  and  this  responsibility  can 
only  be  limited  by  his  showing  that  there 
was  a  different  understanding  between  him 
and  his  guest.     Epps  v.  Hinds,  61  D.  528. 

An  innkeeper  cannot  be  exonerated  from 
loss  of  a  guest's  goods  merely  upon  presump- 
tion, nor  without  proof  of  circumstances 
ordinarily  attending  the  breaking  of  a  house 
securely  fastened.  He  is  bound  to  prove 
the  mode  in  which  the  goods  were  taken 
from  him,  and  that  it  was  without  any  fault 
or  negligence  on  his  part.  McDanitls  v. 
Robinson,  62  D.  574. 

In  case  of  loss  or  injury  he  can  only  ab- 
solve himself  from  liability  on  his  part  by 
showing  that  the  loss  or  injury  was  without 
his  fault  The  burden  of  proof  is  upon  him. 
If,  however,  the  guest  unnecessarily  ex- 
poses his  property  or  money  to  danger,  or 
unnecessarily  carries  with  him  large  sums  of 
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money,  the  rule  might  be  otherwise.  John- 
son v.  Richardson,  63  D.  369. 

Delivery  of  goods  of  the  guest  into  the 
custody  of  the  innkeeper  is  not  necessary 
to  charge  him  with  them;  for  although  the 
guest  does  not  deliver  them,  or  acquaint  the 
innkeeper  with  them,  still  the  latter  is 
bound  to  pay  for  them  if  they  are  stolen  or 
carried  away,  even  though  the  person  who 
stole  them  or  carried  them  away  is  un- 
known.    Buitows  v.  Trkber,  83  D.  590. 

An  innkeeper  is  liable  for  loss  of  goods  of 
guest  by  fire,  the  origin  of  which  is  un- 
known, the  guest  being  free  from  negligence. 
Hulett  ▼.  Swift,  88  D.  405.     And  for  loss  of 

?oods  of  guest  by  a  robbery  or  burglary. 
'inkerton  v.  Woodward,  91  D.  657.  Contra, 
Kisten  v.  Hildcbrand,  48  D.  416.  And  for 
loss  of  a  trunk  by  a  hack-driver,  where  he 
has  given  public  notice  that  he  will  furnish 
free  carriage  to  and  from  his  house,  and 
has  engaged  the  owner  of  the  hack  to  carry 
his  guests,  and  a  railway  passenger  having 
notice  of  the  arrangement,  and  intending 
to  lodge  at  such  house,  enters  the  hack, 
and  intrusts  his  trunk  to  the  driver  at  the 
station.  Dickinson  v.  Winchester,  50  D. 
760. 

Where  a  guest  orders  his  trunk  contain- 
ing money  to  be  taken  to  his  room  at  an 
inn,  and  during  the  night  the  money  is 
stolen,  the  innkeeper  is  liable  for  the  loss. 
Epps  v.  Hinds,  61  D.  528. 

Where  a  guest,  on  leaving  a  hotel,  with- 
out the  intention  of  returning  as  a  guest, 
but  without  paying  his  bill,  leaves  his  valise 
in  the  charge  of  the  clerk,  and  returns 
within  forty-eight  hours,  the  innkeeper  is 
liable  as  a  bailee  for  want  of  ordinary  care, 
and  the  loss  of  the  valise  raises  a  presump- 
tion of  negligence  against  him.  Murray  v. 
Marshall,  59  R.  152. 

If  the  guest,  on  departing  from  the  inn, 
leaves  his  or  her  baggage  with  the  innkeeper, 
with  his  consent,  he  is  liable  for  its  safe- 
keeping as  an  innkeeper,  for  a  reasonable 
time,  according  to  the  circumstances  of  the 
case.     Adams  v.  Clem,  5  R.  524. 

Where  the  horse  of  a  guest  was  put  into  a 
stable  which  was  very  open,  but  which  had 
a  bar  to  one  door,  and  a  lock  and  key  to  the 
other,  although  the  key  was  delivered  to  the 
servant  of  the  guest,  yet  the  innkeeper  is 
liable  for  a  horse  stolen  out  of  the  stable. 
Newson  v.  Axon,  10  D.  685. 

An  innkeeper,  who  is  also  a  livery-stable 
keeper,  and  who  receives  a  horse  to  be  fed, 
will  be  liable  as  an  innkeeper,  unless  he 
civ  as  notice  that  he  takes  the  horse  as  a 
keeper  of  a  livery-stable.  Mason  v.  Thomp- 
son, 20  D.  471. 

An  innkeeper  is  prima  fade  liable  for  a 
horse  which,  being  delivered  to  him  in  a 
healthy  condition  in  the  evening,  is  found 
dead  the  next  morning.  To  exonerate  him- 
self, he  must  prove  that  the  horse  received 


proper  care  and  attention.    Bill  v.  Owen,  10 
D.  124. 

An  innkeeper  is  liable  for  horses  of  guests) 
injured  or  killed  by  negligence  in  securing 
them,  or  by  an  imperfect  and  badly  con- 
structed stable.  Dickerson  v.  RogersJ  40  D. 
642. 

An  innkeeper  is  liable  for  damage  to  a 
guest's  horse  by  the  horse  of  another  guest* 
without  any  negligence  on  the  part  of  the 
innkeeper.     Sibley  v.  Aldrich,  66  D.  745. 

Where  a  sleigh  loaded  with  grain  was  pat 
into  an  outhouse  appurtenant  to  the  inn, 
"  where  it  had  been  usual  for  the  defendant 
to  receive  loads  of  that  description,"  and  the 
door  was  broken  open  during  the  night,  and 
the  grain  was  stolen,  the  innkeeper  was  held 
responsible  for  the  loss,  without  proof  of  neg- 
ligence.    Chile  v.  Wiggins,  7  D.  448. 

10.  Its  limits  and  exceptions.  —  A 
shed  in  an  ooen  yard,  under  which  the  plain- 
tiffs wagon  is  placed  for  the  night,  with  his 
consent,  is  not  a  part  of  the  inn  so  as  to 
charge  the  innkeeper  for  loss.  Albtn  v. 
Pre&y,  29  D.  679. 

After  a  guest  has  given  up  his  room  at  the 
iun,  and  closed  his  connection  therewith,  the 
landlord  is  only  liable  as  a  common  bailee 
for  the  guest's  baggage  left  behind  at  the  inn, 
McDanieU  v.  Robinson,  62  D.  574;  Miller  v. 
Peeples,  45  R.  423. 

Loss  of  goods  while  at  an  inn  is  presump- 
tive evidence  of  negligence  on  the  part  of  the 
innkeeper,  or  of  his  servants,  but  he  may, 
if  he  can,  repel  this  presumption,  and  show 
that  the  loss  did  not  happen  through  negli- 
gence, but  was  occasioned  by  inevitable 
casualty  or  superior  force.  McDanieU  v. 
Robinson,  62  D.  574;  Laird  v.  Eichold,  71  D. 
323. 

An  innkeeper  is  responsible  as  insurer  only 
for  such  property  as  he  receives  from  one  be- 
tween whom  and  himself  there  exists  the 
relation  of  innkeeper  and  guest.  IngaUsbes 
v.  Wood,  88  D.  409. 

He  is  not  responsible,  except  as  an  ordinary 
bailee  for  hire,  for  the  safe-keeping  of  a  horse 
left  in  his  stable  for  the  night  by  one  who 
is  neither  a  lodger  nor  a  guest,  the  stable 
having  been  consumed  by  fire,  without  neg- 
ligence on  his  part.     lb. 

An  innkeeper  may  exonerate  himself  from 
liability  for  loss  of  goods  of  his  guest,  by 
showing  that  the  guest  has  taken  upon  him- 
self exclusively  the  control  of  his  own  goods. 
His  liability  is  only  co-extensive  with  his 
custody  and  control,  and  his  pledge  of  the 
integrity  of  his  servants;  and  the  question 
of  custody  and  control  depends  upon  facts 
indicative  of  intention.  Vance  r.  Throckmor- 
ton, 96  D.  327. 

Prima  fade  the  law  will  not  impose  upon 
a  landlord  responsibility  for  silver-ware,  bed- 
clothing,  books,  money,  eta,  especially  U 
mere  boarders,    Jo. 
An  innkeeper  is  not  liable  to  his  guests  fo* 
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property  destroyed  without  his  negligence, 
by  accidental  fire.  Cutler  t.  Bonney,  18  XL 
127;   Vance  v.  T/irockmorton,  96  D.  327. 

An  innkeeper  who  also  keeps  a  sea-bathing 
house,  separate  from  the  inn,  U  not  liable  for 
goods  and  clothes  of  his  guests,  left  there 
while  the  guests  verc  bathing,  and  stolen 
therefrom.     Minor  v.  Staples,  36  R.  318. 

1 1 .  Special  notices,  etc.  — Where  guests 
of  an  inn  are  requested  by  a  general  notice 
not  to  leave  money  or  articles  of  value  in  their 
rooms,  but  to  deposit  the  same  for  safe-keep- 
ing  in  a  safe  at  the  office,  and  a  deposit  of 
money  and  gold-dust  is  so  made  by  a  guest, 
in  the  absence  of  other  evidence  this  deposit 
will  be  deemed  to  be  made  and  received  in 
pursuance  of  the  general  notice,  and  the  bet- 
ter to  enable  the,  innkeeper  to  give  that  care 
and  security  to  the  property  which  are  re- 
quired of  him  by  law;  and  not  as  a  deposit 
with  a  bailee  without  hire.  Pinkerton  v. 
Woodward,  91  D.  657. 

By  statute  it  was  provided  that  whenever 
the  innkeeper  shall  provide  a  safe  for  the 
safe-keeping  of  any  money,  jewels,  or  orna- 
ments belonging  to  the  guests,  and  shall 
notify  the  guests  thereof,  by  posting  a  notice 
(stating  the  fact  that  such  safe  is  so  pro- 
vided) in  the  room  or  rooms  occupied  by  such 
guest,  in  a  conspicuous  manner,  if  such  guest 
suall  neglect  to  deposit  such  money,  jewels, 
or  ornaments  in  such  safe,  the  innkeeper 
shall  not  be  liable  for  any  loss  of  such  money, 

{'ewels,  or  ornaments,  sustained  by  such  guest, 
»y  theft  or  otherwise.  In  an  action  to  re- 
cover the  value  of  a  gold  watch,  with  chain 
attached,  valued  at  $350,  and  $50  in  monev 
stolen  from  plaintiff's  room  at  defendants 
hotel,  during  the  night,  —  fold,  that  if  the 
notice  was  posted  according  to  law,  and  the 
safe  provided,  the  plaintiff  could  recover  for 
the  property  stolen,  but  not  for  the  money. 
Ramaleyr.  Leland,  3.  R.  728. 

12.  Effect  of  guest's  negligence.*  — 
An  innkeeper  is  not  liable  for  loss  of  goods 
of  the  guest,  if  the  loss  is  occasioned  by  the 
want  of  that  ordinary  care  on  the  part  of  the 
gnest  which  a  prudent  man  may  be  reason- 
ably expected  to  take  under  all  the  circum- 
stances of  the  case;  and  whether  or  not  the 
guest  has  exercised  such  ordinary  care  is 
always  a  question  of  fact  for  the  jury.  Hod- 
icy  v.  UpsJiaio,  86  D.  654. 

A  guest  is  not  relieved  from  all  responsi- 
bility in  respect  to  his  goods  on  entering  the 
inn,  but  is  bound  to  use  reasonable  care  and 
prudence  in  respect  to  their  safety,  so  as  not 
to  expose  them  to  unnecessary  danger  of  loss. 
Read  v.  Amidon,  98  D.  560. 

Acts  of  owners  of  property,  or  their  ser- 
vants, may  exempt  the  innkeeper  from  his 
liability,  where  such  owner  takes  control  of 
his  property,  though  it  be  still  infra  hospitium, 
and  its  loss  or  injury  may  be  attributed  to 

*  Contributory  negligence  of  guest,  when  pre- 
t*uu  recovery,  see  note,  U  EL  77/,  77a. 


his  own  neglect.    Burrows  v.  Trieber,  83  D. 
590. 
Evidence  of  gross  neglect  of  the  owner  of 

Eroperty,  to  exempt  the  innkeeper  from  lia- 
ility  for  its  loss,  must  be  confined  to  the 
period  while  he  was  a  guest  at  the  innkeep- 
er's house,     lb. 

A  guests  carelessness,  exonerating  the 
innkeeper  from  liability  for  loss  of  gloves,  is 
s  question  of  fact  to  be  determined  by  the 
jury,  in  view  of  all  the  circumstances,  where 
the  guest  laid  his  gloves  down  under  his  over- 
coat on  a  bench  in  the  presence  of  the  inn- 
keeper, but  without  calling  the  innkeeper's 
attention  to  them.  Read  v.  Amidon.  98  D. 
560. 

Plaintiff,  a  guest  at  defendant's  inn,  had 
some  five  hundred  dollars  in  money  and  s 
gold  watch  and  chain  stolen  from  his  room 
at  night.  He  did  not  lock  or  bolt  his  door. 
No  notice  to  denosit  such  articles  with  the 
innkeeper  was  given  in  conformity  with  the 
statute,  and  no  notios  or  regulation  about 
fastening  doors  was  shown.  Held,  that  the 
plaintiff  was  not  necessarily  negligent. 
MurcMson  v.  Sergent,  47  R.  754. 

13.  Enforcing  the  liability.  —  Either 
case  or  assumpsit  will  lie  against  an  inn- 
keeper or  carrier  for  loss  of  baggage  by  neg- 
ligence.   Dickinson  v.  W inchester,  50  D.  760. 

In  an  action  on  the  case,  on  the  "  custom 
of  the  land,"  innkeepers  are  treated  as  in- 
surers, and  are  liable,  without  proof  of  negli- 
gence, for  the  loss  of  goods  or  animals  left  in 
their  charge  by  guests.  Neal  v.  Wilcox,  67 
D.  266.  S.  P.,  in  an  ordinary  action,  Bur* 
rows  v.  Trieber,  83  D.  590. 

This  form  of  action  is  restricted  to  guests, 
as  distinguished  from  boarders  who  sojourn 
at  an  inn  on  special  contract.  And  the  lia- 
bility is  restricted  to  such  goods  or  animals 
as  the  guest  has  with  him  lor  the  purposes 
of  the  journey.    Neal  v.  Wilcox,  67  D.  266. 

Where  means  provided  by  a  farmer  for 
the  support  of  his  minor  son  while  traveling 
and  attending  college  are  stolen  from  the 
latter's  room  while  stopping  at  an  inn,  the 
father  may  maintain  an  action  against 
the  innkeeper  to  recover  the  amount  so 
stolen.    Epps  r.  Hinds,  61  D.  528. 

If  a  servant  is  robbed  of  his  master's 
money  or  goods  while  a  guest  at  an  inn,  the 
master  may  maintain  the  action  against  the 
innkeeper.  Towson  v.  Havre  de  Orace  Bank, 
14  D.  254.  This  principle  applied  to  one 
who  hires  a  horse  and  chaise  from  the  owner 
and  intrusts  them  to  an  innkeeper.  Mason 
v.  Tfiompson,  20  D.  471. 

To  recover  for  the  loss  of  money  or  other 
dead  property,  it  is  essential  that  the  plain- 
tiff should  allege  that  he  was  a  guest  at  the 
time  of  the  loss.  Towson  v.  Havre  de  Oract 
Bank,  14  D.  254. 

INNOCENCE. 
Presumption  of,  see  Evidskci,  27. 
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INNUENDO. 
Nsotsaity  and  effect  of,  see  Slander,  Id. 

inquiry. 

Duty  of  buyer  of  chattels  to  make,  see  Sales, 

32. 
Patting  party  on,  equivalent  to  notice,  see 

None*,  5;  Vendor  and  Purchaser,  42. 
Where  purchaser  of  bill  or  note  mast  make, 

see  Bills  and  Notes,  142. 

INQUISITION. 

In  lunacy  proceedings,  see  Insane  Persons, 
13-21. 

INSANE   PERSONS. 

[Includes  the  legal  disabilities  and  responsibili- 
ties of  persons  non  compotes  meads;  inquisitions 
in  lunacy;  the  appointment  and  powers  of  the 
committee  or  guardian;  suits  by  and  against 
lunatics;  the  disposal  of  their  lands;  and  the 
defense  of  insanity  in  criminal  cases.] 

As  to  other  persons  under  disabilities,  see 
Guardian  and  Ward;  Husband  and 
Win,  Ills  Infants;  Spendthrift 

Incapacity  to  make  a  will  occasioned  by  un- 
soundness of  mind,  see  Wills,  4,  6,  7, 
96-99. 
Consult,  also,  references  under  Insanity. 

L  Disabilities  of  Insane  Persons. 
IX  Inquisition;   Appointment,    Powers, 

and  Duties  or  Committee,  etc. 
HL  Insanity  as  a  Defense  in  Criminal 
Cases. 

L  Disabilities  of  Insane  Persons. 

1.  In  general.  —  An  insane  person  may 
be  arrested  and  detained  without  legal  pro- 
cess only  when  it  is  reasonably  necessary. 
Kcleher  v.  Putnam,  49  R.  804. 

A  widow,  in  consequence  of  her  lunacy, 
neglected  to  dissent  from  the  provisions  of 
her  husband's  will  within  the  statutory  time. 
Held,  that  she  might  afterward  in  equity 
claim  her  rights  in  the  estate  as  if  she  had 
duly  dissented.     Wright  v.  West,  31  R.  586. 

9.  What  amounts  to  mental  incapa- 
city.*— An  insane  person  is  one  who,  hav- 
ing once  had  understanding,  has  wholly  lost 
it.     Jackson  v.  King,  15  D.  354. 

Idiocy  is  the  condition  of  one  who  from 
nis  birth  has  never  had  the  least  glimmer- 
ing of  reason;  it  is  not  a  derangement  of  the 
mind,  but  a  total  absence  of  all  mind. 
Ouring's  Case,  17  D.  311. 

Delirium  is  that  state  of  the  mind  pro- 
duced by  bodily  disease,  in  which  it  acts 
without  being  directed  by  the  power  of  voli- 
tion, which  is  wholly  or  partially  suspended, 
and  is  regarded  by  the  law  as  a  species  of 
intellectual  eclipse,     lb. 

Lunacy  is  that  condition  or  habit  of  the 

*  Who  is  deemed  to  be  a  lunatic,  see  note,  29 1). 
SB,  89. 
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mind  in  which  it  is  directed  by  the  will,  but 
is  wholly  or  partially  misguided  or  errone- 
ously governed;  or  it  is  an  impairment  of 
one  or  more  of  the  mental  faculties,  accom- 
panied by  or  inducing  a  defect  in  the  power 
of  comparison,    lb. 

Dotage  is  that  feebleness  of  the  mental 
faculties  which  proceeds  from  old  age.     lb. 

Mental  imbecility  is  a  condition  approach- 
ing  that  of  one  who  is  non  compos  madto,  and 
is  analogous  to  childishness  and  dotage  lb. 
(  Mere  weakness  of  mind,  without  imposi- 
tion or  fraud,  forms  no  ground  for  vacating 
a  contract;  but  if  there  be  any  unfairness  in 
the  transaction,  the  mental  imbecility  of  the 
party  may  be  taken  into  the  account,  to  show 
such  fraud  as  will  annul  the  contract,  76.; 
Jackson  r.  King,  16  D.  354;  8rniih  v.  Beattw, 
40  D.  435;  Juzan  v.  Toubnhs  44  D.  448;  Xjfis 
v.  Mathews,  70  D.  353. 

Old  age  alone  is  not  a  ground  for  invalidat- 
ing a  contract,  unless  combined  with  weak* 
ness  of  mind  and  fraud.  Smith  v.  Beattw,  40 
D.  435. 

Soundness  of  mind  depends  upon  the  gen* 
eral  frame  and  habit  of  the  mind,  and  not 
upon,  nor  can  it  be  collected  from,  particu- 
lar actions.     Foster  v.  Means,  42  D.  332. 

One  is  not  non  compos  mentis  simply  bo- 
cause  he  does  not  manage  his  affairs  "in  • 
proper  and  provident  manner."  Men  ma/ 
be  sane  who  are  neither  sagacious  nor  suc- 
cessful, and  who  transact  their  business  in 
an  improper  and  improvident  manner.  Hoveg 
v.  Chase,  83  D.  514. 

The  phrase  "  mm  compos  mentis"  is  synon- 
ymous with  that  of  "non-sane  mind  and 
memory, " — the  "  unsound  mind  "  of  modern 
phraseology,    lb. 

°  Non  compos  mentis,"  or  "unsound  mind," 
are  legal  terms,  of  definite  signification,  and 
are  understood  by  courts  of  law  to  import, 
"not  weakness  of  understanding,"  but  a 
total  deprivation  of  reason,    lb. 

A  party  is  mentally  competent  to  make  a 
contract,  if  he  is  able  to  understand  what  ha 
is  about,    lb. 

Every  person  is  to  be  deemed  of  unsound 
mind,  who  has  lost  his  memory  and  under- 
standing by  reason  of  old  age,  sickness,  or 
accident,  so  as  to  render  him  incapable  of 
transacting  his  business,  and  of  managing  his 
property.     Young  v.  Stevens,  97  D.  592. 

A  person  is  under  incapacity  to  contract, 
if  he  has  not  strength  of  mind  and  reason 
sufficient  to  understand  the  nature  and  con- 
sequences of  the  act.    ib. 

Incapacity  to  contract  from  unsoundness 
of  mind  can  be  ascertained  only  by  an  ex- 
amination of  all  the  circumstances  of  each 
particular  case,  to  be  duly  weighed  and  con- 
sidered by  the  court  and  jury.    Ik 

8.  Liability  on  contracts,* — 1.  General 
rules.  —  The  act  of  one  wholly  non  compos 

•  See  monographic  note  on  the  liability  of  in* 
sane  persons  on  contracts,  15  U.  361-&M. 
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mentis  is  utterly  void.  Owing* $  Case,  17  D. 
311;  whether  traceable  to  his  malady  or  not. 
Lee  v.  Lee,  17  D.  722. 

A  lunatio,  or  person  who  is  actually  in- 
sane, cannot  bind  himself  civilly,  and  where 
insanity  is  proved,  all  question  as  to  the 
validity  of  contracts  made  by  the  lunatic 
daring  the  period  of  insanity  is  at  an  end. 
Corbit  v.  Smith,  71  D.  431. 

Insanity  may  be  pleaded  or  given  in  evi- 
dence to  an  action  founded  either  upon  an 
executory  or  an  executed  contract.  Young 
v.  Stevens,  97  D.  592. 

The  maxim  that  a  man  shall  not  stultify 
himself  by  his  own  plea  for  the  purpose  of 
avoiding  his  deed  is  not  a  part  of  the  law  of 
Maryland.     Owing  $  Case,  17  D.  311. 

After  the  actual  finding  of  an  inquisition 
declaring  a  lunatic  or  drunkard  incompetent 
to  manage  his  estate,  all  his  gifts,  acts,  and 
contracts,  until  he  is  permitted  to  resume 
control  of  his  properly,  are  utterly  void. 
VAmoreux  v.  Crosby,  22  D.  655;  Pearl  v. 
McDowell,  20  D.  199. 

A  judgment  by  default  against  a  person 
admitted:  to  have  been  non  compos  mentis  at 
the  time  of  the  proceedings  against  him  will 
be  reversed  on  writ  of  error.  Leach  v.  Marsh, 
74  D.  593. 

No  action  will  lie  on  an  accommodation 
indorsement  of  a  promissory  note  by  a  luna- 
tic, even  in  favor  of  an  innocent  holder. 
Wirebach  v.  First  Nat  Bank,  39  R.  821. 

Contracts  of  lunatics  and  infants  are  iden- 
tical in  their  legal  effects,  and  such  acts  of 
an  infant  as  are  void  or  voidable,  if  done  by 
a  lunatic,  r*ould  be  void  or  voidable.  Bred' 
enridge  v.  Ormsby,  19  D.  71;  Hovey  v.  Hobson, 
89  D.  705. 

A  contract  of  one  acting  without  author- 
ity for  an  insane  mortgagor  is  not  obligatory 
upon  him.  A  decree  made  pursuant  to  such 
a  contract  may  be  valid  and  operative  as  to 
innocent  third  persons,  but  the  purchaser 
with  notice  will  hold  in  trust  for  the  insane 
mortgagor.     Lockwood  v.  Mkchelk  70  D.  78. 

Equity  sets  aside  acts  of  lunatics  on  the 
ground  that  fraud  has  been  practiced  upon 
them.     Stm*  v.  McLuret  70  D.  196. 

A  bill  to  set  aside  the  contracts  of  a  luna- 
tic should  state  facts  impeaching  each  con- 
tract sought  to  be  avoided.     lb. 

2.  Lucid  intervals.  * —  If  an  intermission  of 
the  malady  is  shown  at  the  time  of  perform- 
ing an  act,  the  act  is  valid,  and  the  habitual 
insanity  of  the  party  will  not  affect  it.  Lee 
v.  Lee,  17  D.  722. 

An  act  done  in  a  lucid  interval  by  one  whe 
has  been  found  to  be  a  lunatic  is  binding  on 
him,  when  the  proof  of  the  lucid  interval  in 
which  it  was  done  is  dear.  In  re  Oangwere, 
53  D.  554. 

A  contract  or  liability  assumed  by  a  per- 
son while  of  sound  mind  may  be  enforced 

*  Lucid  Intervals,  presumption  oi,  see  notes,  16 
D.  116, 117;  41  R.  686-688, 


against  bim  when  he  is  of  unsound  mind. 
King  v.  Robinson,  54  D.  614. 

3.  Contracts  for  necessaries.  —  Contracts 
made  with  lunatics  for  necessaries  or  things 
suitable  to  their  condition  or  habits  of  life 
will  be  sustained.  Richardson  v.  Strong,  55 
D.  430;  Sx  parte  Northington,  79  D.  67;  Young 
v.  Stevens,  97  D.  592. 

An  insane  person  is  liable  on  his  executed 
contract  for  necessaries.  Beats  v.  See,  49  D. 
573. 

An  insane  person  is  liable  for  goods  inno- 
cently furnished  him  on  his  order,  if  no  un- 
due advantage  or  fraud  on  him  is  shown.    IK 

For  necessaries  furnished  a  lunatio's  wife, 
he  is  liable.     Pearl  v.  McDowell,  20  D.  199. 

The  executor  of  a  lunatic  is  liable  for 
necessaries  furnished  to  his  testator  while 
non  compos  mentis,  and  without  a  committee 
to  provide  them  for  him.  La  Rue  v.  Oilky- 
son,  45  V  700. 

Services  of  a  nurse  or  guard  to  care  for 
or  protect  a  lunatic  from  a  propensity  to  in- 
jure himself  or  his  property  will  be  deemed 
necessaries,  and  an  action  will  lie  against 
the  lunatic  to  recover  a  quantum  meruit,  al- 
though the  nurse  or  guard  was  not  employed 
by  him.    Richardson  v.  Strong,  55  1).  430. 

4.  Other  exceptions  to  the  rule.  —  Partial  in* 
sanity  upon  a  subject  in  no  wise  connected 
with  a  contract  will  not  invalidate  it.  Boyce 
v.  Smith,  60  D.  313. 

A  lunatic  is  bound  by  contracts  made  be- 
fore inquisition  of  lunacy,  where  no  undue 
advantage  has  been  taken  of  him,  and  where 
evidences  of  his  mental  unsoundness  were 
not  so  manifest  as  necessarily  to  give  notice 
of  his  incompetency  to  contract.  Sims  v. 
McLure,  70  D.  196. 

The  contract  of  a  person  of  unsound  mind 
will  be  npheld,  as  against  him  or  his  personal 
representatives,  if  entered  into  in  good  faith, 
without  any  fraud,  undue  influence,  or  im- 
position practiced  upon  him,  and  by  which 
ne  obtains  a  benefit,  and  the  other  contract- 
ing party  cannot  be  placed  in  statu  quo. 
Young  v.  Stevens,  97  D.  592;  Behrens  v.  Mo 
KensAe,  92  D.  428. 

Defendant,   desiring   to   borrow   money, 

Save  S.  his  note,  which  3.  procured  to  be 
iscounted  at  plaintiff's  bank,  and  the  money 
deposited  to  defendant's  order.  Afterward 
a  petition  de  lunatico  inquirendo  was  presented 
against  defendant,  ana  he  was  found  to  be  a 
lunatic,  and  to  have  been  a  lunatic  from  a 
time  anterior  to  the  making  of  the  note. 
The  plaintiff  had  no  notice  of  defendant's 
lunacy.  Held,  that  defendant's  insanity  was 
not  a  defense  to  an  action  ou  the  note.  Lan- 
caster County  Bank  v.  Moore,  21  R.  24. 

A  person  who  had  been  adjudged  insane, 
but  over  whom  no  conservator  had  been  ap- 
pointed, and  who  continued  in  the  manage- 
ment of  his  business,  with  nothing  in  his 
appearance  to  indicate  his  mental  unsound- 
ness, purchased  goods  necessary  and  useful  in 
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his  business,  at  a  reasonable  price,  and  exe- 
cuted his  note  therefor.  The  seller  had  no 
knowledge  or  notice  of  his  being  adjudged 
or  of  his  being  a  lunatic  Held,  that  the 
purchaser  was  liable  on  the  note,  and  that 
payment  of  a  judgment  recovered  therefor 
would  not  be  enjoined.  McCormick  v.  Littler, 
28  R.  610. 

4.  Liability  on  conveyances  * —  1.  In 
general.  —  The  deed  of  a  lunatic  at  the  com- 
mon law  was  void.  Matter  of  Desilner,  28  D. 
645. 

A  conveyance  by  bargain  and  sale  in  Penn- 
sylvania is  not  in  all  respects  equivalent  to  a 
feoffment  and  livery,  although  by  statute  it 
has  the  force  and  effect  of  such  for  the 
purpose  "of  giving  possession  and  seisin, 
and  making  good  title  and  assurance";  but  it 
is  the  deed  of  the  party,  and  if  executed  by 
a  lunatic  or  madman,  it  is  void.     lb. 

The  feoffment  and  livery  of  a  lunatic  or 
madman  are  not  void,  but  voidable,  and  as 
they  work  a  divestiture  of  his  seisin,  they 

Sreclude  the  possibility  of  an  escheat  by  his 
eath.     fb. 

The  deed  of  a  person  non  compos  mentis  is 
voidable  unless  such  person  has  a  guardian, 
and  if  so,  the  deed  is  void.  Wait  v.  Max- 
well, 16  D.  391. 

A  lunatic  may  avoid  his  deed  made  during 
insanity.  BenseU  v.  Chancellor,  34  D.  561. 
And  he  may  confirm  it,  on  restoration  to 
sanity,  by  receiving  the  purchase-money. 
AUis  v.  Billings,  39  D.  744;  Hovey  v.  Chase, 
83  D.  514.  And  it  may  be  avoided  by  his 
heirs,  not  only  as  against  his  immediate 
grantee,  but  also  as  against  bona  fide  pur- 
chasers for  value,  and  without  notice,  from 
such  grantee.     Hovey  v.  Hobson,  89  D.  705. 

A  lunatic's  deed  is  void,  not  only  as  to 
third  persons,  but  also  as  to  the  grantor. 
Rogers  v.  Walker,  47  D.  470. 

Mental  unsoundness  may  be  sufficient  to 
invalidate  a  deed,  though  it  be  but  a  very 
modified  degree  of  incapacity,  if  the  transac- 
tion be  accompanied  with  fraud,  imposition, 
or  over-exercise  of  authority.  Corbit  v.  Smith, 
71  D.  431. 

Principles  applicable  to  deeds  voidable  for 
infancy  of  the  grantor  are  equally  applicable 
where  the  grantor  is  insane.  Hovey  v.  Hob- 
son,  89  D.  705. 

An  insane  grantor,  whose  insanity  was 
known  to  the  grantee  at  the  time  of  the 
grant,  and  who  has  not  ratified  his  convey- 
ance after  restoration  to  reason,  may  avoid 
the  conveyance  without  restitution.  Craw- 
ford v.  Scovell,  39  R.  766. 

The  administrator  of  an  insane  grantee 
cannot  avoid  a  deed  to  him  and  recover  the 
consideration  paid.  Campbell  v.  Kuhn,  40 
R.  479. 

A  deed  made  by  one  in  her  dotage,  con- 
veying all  her  property,  without  considers- 

*  Deed  of  lunatic,  whether  void  or  voidable, 
see  note,  89  D.  748. 
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tion,  to  her  daughter,  should  be  set 
where  it  does  not  appear  ever  to  have  been 
in  the  grantor's  hands,  or  to  have  been 
read  by  or  to  her,  but  was  produced  from 
the  grantee's  possession,  and  executed  at  a 
time  when  the  grantor  was  suffering  from  an 
attack  of  disease  previously  affecting  her 
mental  faculties.     Owing* s  Case,  17  D.  311. 

Where  a  party  required  to  make  a  convey- 
ance is  mentally  incapable  of  contracting, 
the  court  in  its  decree  may  appoint  a  guar- 
dian to  make  the  conveyance  in  such  party's 
name.     lb. 

A  mortgage  made  by  a  wife,  while  insane, 
to  secure  a  loan  to  her  husband,  she  continu- 
ing insane  all  her  life,  cannot  be  enforced, 
although  she  was  apparently  sane,  was  never 
judicially  declared  insane,  never  disaffirmed 
the  mortgage,  and  the  plaintiff  had  no  notice 
of  her  insanity,  and  took  the  mortgage  in 
good  faith,  and  the  husband  is  insolvent. 
N.  W.  MuL  Fire  Ins.  Co.  v.  BlankensJap,  48 
R.  185.     S.  P.,  Hull  v.  Louth,  58  R.  405. 

2.  Validity,  as  affected  by  mquMion  m 
lunacy.  —  The  validity  of  a  deed  is  not  affected 
by  a  commission  subsequently  adjudging  the 
grantor  to  be  an  imbecile.  Jackson  v.  King, 
15  D.  354. 

The  deed  of  a  lunatic,  executed  before  an 
inquisition  and  finding  of  lunacy,  if  taken 
in  good  faith,  is  voidable  only,  and  not  void. 
Eaton  v.  Baton,  18  R.  716. 

Where  land  is  conveyed  by  an  insane 
person  before  an  inquisition  and  finding  of 
lunacy,  for  a  fair  and  reasonable  considera- 
tion, without  knowledge  of  the  insanity  or 
an  advantage  taken  by  the  purchaser,  the  con- 
veyance cannot  be  avoided  if  the  considera- 
tion has  not  been  returned,  and  no  offer  has 
been  made  to  return  it.  Cribben  v.  Maxwell, 
55  R.  233. 

Capacity  to  transact  business  "  with  judg- 
ment and  discretion  "  is  not  necessary  to  be 
shown,  to  support  the  validity  of  s  deed  of 
a  grantor  against  an  inquisition,  subsequent 
to  the  execution  of  the  deed,  finding  him  to 
have  been  of  unsound  mind  and  incapable  of 
managing  his  affairs  at  that  time;  as  indis- 
cretion and  defect  of  judgment  may  exist 
without  legal  incapacity.  Watt  ▼.  Hill,  36 
D.  578. 

3.  Rights  of  the  grantee.  —The  feoffee  of  a 
lunatic  holds  the  land  conveyed  to  him  with- 
out its  being  liable  to  escheat*  notwithstand- 
ing the  feoffment  should  be  subsequently  set 
aside;  because,  although  it  should  be  avoided, 
the  seisin  of  the  lunatic  at  the  time  of  his 
death  would  not  be  thereby  restored.  Matter 
ofDesiher,  28  D.  645. 

Heirs  of  a  grantor  who  was  of  unsound 
mind  at  the  time  of  conveyance  may  recover 
in  ejectment  against  the  grantee,  without 
restitution  of  the  purchase-money.  Wall  ▼. 
Hill,  36  D.  578.  Contra,  see  Riggan  v.  Or  ft*, 
30  R.  77. 

The  grantee  in  a  lunatic's  deed  Is  not  eo> 
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titled  to  restoration  of  purchase-money  or 
compensation  for  improvements,  where  the 
fanatic  sues  by  guardian  to  recover  the  land, 
Rogers  v.  Walker,  47  D.  470;  Gabon  ▼.  Soper, 
66  D.  414. 

An  innocent  purchaser  from  a  fanatio  may 
maintain  his  purchase  unless  he  can  be  put 
m  stat*  quo.    Rusk  v.  Fenton,  29  R.  413. 

5.  other  sealed  instrument*.  — 

A  bond  and  warrant  of  attorney  executed 
alter  an  inquisition  declaring  the  obligor  in- 
competent to  manage  his  estate,  on  the  ground 
of  habitual  drunkenness,  is  void,  and  a 
judgment  thereon  will  be  set  aside,  VAmo- 
reux  v.  Crosby,  22  D.  655. 

A  lunatic  offering  a  lease  in  evidence  is  not 
estopped  by  a  recital  therein  of  a  prior  lease 
from  showing  want  of  capacity  to  execute  it, 
where  the  evidence  is  offered,  not  to  show 
title,  bat  fraud.    Rogers  v.  Walker,  47  D. 

47a 

That  an  obligor  was  insane  when  he  signed 
an  injunction  bond  is  no  defense  to  an  action 
against  him  thereon,  where  his  insanity  was 
not  known  to  plaintiff  at  the  time  he  signed 
the  bond,  and  where  it  appeared  that  he  was 
able  to  transact  his  own  business.  Bthrens 
v.  McKenmt,  92  D.  428. 

A  chattel  mortgage  made  by  an  insane 
person  apparently  sane,  and  not  judicially 
pronounced  insane,  vests  title,  and  after  de- 
fault the  right  of  possession,  in  the  innocent 
mortgagee;  and  the  mortgagee  having  ac- 
quired possession,  the  chattels  cannot  be 
recovered  from  him  without  disaffirmance. 
Fay  v.  BurdiUy  42  R.  142. 

In  such  action  the  burden  of  proof  through- 
oat  is  on  the  plaintiff.    lb. 

6.  Liability  for  wrongs.— A  lunatic 
is  liable  for  any  tort  which  he  may  commit, 
although  he  is  not  punishable  criminally. 
Morse  v.  Crawford,  44  D.  349. 

An  insane  bailee  who  destroys  the  articles 
bailed  is  liable  therefor,  although  at  the  time 
of  the  bailment  the  bailor  knew  of  bis  insan- 
ity.    76. 

A  lunatic  is  liable  in  damages  for  injury 
produced  by  the  defective  condition  of  his 
real  estate  not  exclusively  occupied  and 
controlled  by  a  tenant.  Moram  v.  Devlin, 
42  R.  423. 

Insanity  of  the  defendant  may  be  proved 
under  the  general  issue  in  an  action  for  slan- 
der.    Teates  v  Reed,  32  D.  43. 

7.  Suits  by  and  against  lunatics.  — 
1.  By  lunatics.  —  An  action  on  a  judgment 
recovered  by  a  lunatic  in  one  state,  sumg  by 
prochein  ami,  may  be  maintained  in  another 
state  by  the  lunatic  suing  by  the  same  next 
friend.     Cook  v.  ThornhiU,  65  D.  63. 

A  plea  that  the  estate  of  a  lunatic  who 
sues  by  her  next  friend  is  in  charge  of  a  com- 
mittee, by  whom  the  suit  ought  to  oe  brought, 
if  at  all,  is  one  in  abatement  not  going  to  the 
jurisdiction  of  the  court,  and  is  bad  unless 
verified  by  affidavit,    ie* 


A  suit  dismissed  bv  plaintiff  in  her  dotage, 
through  the  undue  influence  of  the  defend* 
ant,  will  be  reinstated  and  directed  to  be 
conducted  by  her  solicitors  in  her  name,  sub- 
ject to  the  control  of  the  oourt.  Owing  $ 
Case,  17  D.  311. 

The  oourt  may  protect  a  plaintiff  in  dotage 
from  all  personal  restraint  and  undue  influ- 
ence without  a  writ  de  hmatico  inquirendo, 
and  may,  if  necessary,  appoint  a  receiver  to 
protect  the  property  in  litigation.    lb. 

2.  Against  lunatics.— Lunatic  and  infant 
defendants  cannot  be  bound  by  a  special 
agreement  in  the  cause.  CampbelTs  Case,  20 
D.  360. 

A  judgment  against  a  lnnatio  on  process 
served  upon  him  alone,  and  not  on  his  guar- 
dian, though  erroneous,  is  not  void.  Allison 
v.  Taylor,  32  D.  6a 

Judgment  may,  by  common  law,  be  ren- 
dered against  one  non  compos  mentis,  upon 
contracts  or  liabilities  by  which  he  is  legally 
bound.    King  v.  Robinson,  54  D.  614. 

The  appointment  of  a  guardian  ad  litem 
for  a  person  non  compos  mentis  rests  in  the 
discretion  of  the  oourt.    lb. 

Plaintiff  is  not  bound  to  ascertain  the 
mental  capacity  of  defendant,  and  to  bring 
it  before  the  court,  in  order  that  a  guardian 
ad  litem  may  be  appointed,    lb. 

A  person  of  unsound  mind,  of  full  age, 
must  appear  by  attorney,  and  not  by  guar- 
dian; and  therefore  it  cannot  be  alleged  aa 
error,  in  a  proceeding  to  reverse  a  judgment 
rendered  against  such  person,  that  no  guar- 
dian had  been  appointed  for  him.    lb. 

An  action  for  price  of  suitable  necessaries 
furnished  to  adult  person  of  unsound  mind 
must  be  prosecuted  against  him  personally, 
where  no  guardian  has  been  appointed  for 
him.    Hx  parte  Northington,  79  D.  67. 

A  lunatio  may  be  sued  at  law  and  judg- 
ment may  proceed  against  him  upon  a  debt 
contracted  while  he  was  of  sound  mind,  and 

Suity  will  not  interfere.  8tigers  ▼.  Brent, 
R.317. 

8.  Bvidenoe  of  insanity .  —  General 
reputation  with  respect  to  defendant's  sanity 
is  inadmissible  in  evidence,  where  insanity 
is  sought  to  be  proved.  Yeates  v.  Reed,  32 
D.  43. 

Insanity  of  a  person  must  be  proved  by 
evidence  of  acta,  declarations,  and  conduct 
inconsistent  with  his  previous  character  and 
habits,  leading  to  the  conclusion  of  an  aber- 
ration of  the  mind.  The  mere  opinions  of 
witnesses  other  than  medical  men  are  not 
competent  testimony  to  prove  insanity. 
McCurry  v.  Hooper,  46  D.  280. 

Upon  the  trial  of  an  issue  as  to  whether 
the  grantor  in  a  deed  was  of  sound  mind  at 
the  time  of  its  execution,  neither  the  judg- 
ment of  the  oourt  setting  aside  his  wiU, 
where  said  judgment  was  rendered  subse- 
quent to  the  conveyance,  nor  the  record  of 
the  appointment  of  a  guardian  made  nearly 
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a  year  after  the  date  of  the  deed,  is  admissi- 
ble.    Hovey  v.  Chase,  83  D.  514. 

9.  Burden  of  proof  of  insanity  is  upon 
him  who  alleges  it,  or  seeks  to  avoid  an  act 
on  account  of  it;  but  if  general  derangement 
be  once  shown,  the  burden  of  proof  is  shifted 
to  him  who  asserts  that  the  act  was  done  in 
a  lucid  interval.  Jackson  v.  King,  15  D.  354; 
Hovey  v.  Clvase,  83  D.  514. 

Insanity  at  the  time  of  making  a  supposed 
will  must  be  shown,  in  order  to  render  the 
instrument  void.     QrabiUv.  Barr,  47  D.  418. 

10.  Presumptions  relating  thereto. 
—  Habitual  insanity,  or  that  which  in  its 
nature  is  continuous  and  chronic,  if  once 
shown  to  exist,  raises  a  presumption  in  favor 
of  its  continued  existence  to  the  time  of  a 
contract  attacked  on  the  ground  of  mental 
unsoundness,  and  the  burden  of  proof  is  on 
the  party  asserting  sanity  and  the  validity  of 
the  contract     CorbU  v.  SmWi,  71  D.  431. 

If  habitual  insanity  is  not  established,  a 
presumption  arises  that  a  party  to  a  con- 
tract, like  all  human  creatures,  was  rational; 
and  the  fact  of  the  existence  of  a  prior  period 
of  lunacy  will  not  throw  the  burden  of  proof 
on  the  party  asserting  the  competency  of  such 
person,     lb. 

To  determine  the  order  of  proof  and  pre- 
sumption, reference  must  be  had  to  the  effect 
of  peculiar  circumstances  connected  with  the 
insanity;  upon  its  character,  whether  habitual 
and  apparently  confirmed,  or  only  temporary 
and  not  continuous.     lb. 

Insanity  once  shown  is  presumed  to  con- 
tinue, and  the  burden  is  on  one  claiming  a 
lucid  interval  to  show  it.  Rogers  v.  Walker, 
47  D.  470. 

11.  Sane  party  estopped.  — Ignorance 
of  the  insanity  of  one  with  whom  a  contract 
is  made  is  no  defense  to  an  action  for  the 
recovery  of  the  subject-matter  of  the  con- 
tract. Seaver  v.  Phelps,  22  D.  372;  Allen  v. 
Berryhill,  1  R.  309. 

The  grantee,  in  a  conveyance  voidable  on 
ground  of  grantor's  insanity,  is  estopped, 
m  an  action  of  ejectment  brought  by  the 
grantor's  heirs,  to  deny  the  grantor's  title. 
Wall  v.  Hill,  36  D.  578. 

The  wife  of  a  lunatic,  knowing  his  insanity, 
joined  with  him  in  conveying  her  land  in 
payment  of  a  steamboat  purchased  by  him, 
concealed  his  insanity,  acquiesced  in  the  pur- 
chase, and  assisted  him  in  obtaining  repairs 
upon  the  steamboat,  until  the  steamboat  was 
seized  for  repairs,  and  her  husband  became  in- 
solvent. It  having  become  impossible  to  put 
the  other  party  in  statu  quo,  —  held,  that  the 
wife  was  estopped  from  setting  aside  her 
conreyauce.     liusk  v.  Fenton,  29  R.  413. 

II.    Inquisition;    Appointment,    Powers, 
and  Duties  op  Committee,  etc 

12.  Jurisdiction,  and  powers  of  the 
court.  —  The  exclusive  care  and  custody  of 
the  estates  of  idiots,  lunatics,  and  habitual 


drunkards,  as  well  as  of  their  persons,  are 
vested  by  statute  in  the  court  of  chancery. 
L'Amoreux  v.  Crosby,  22  D.  655. 

Commencing  an  action  against  a  lunatic 
after  notice  of  an  inquisition  declaring  his 
incompetency,  without  permission,  is  a  eon* 
tempt  of  the  court  of  chancery.    To. 

The  proper  course  for  one  having  a  legs! 
or  equitable  claim  against  a  lunatic  who  has 
been  declared  incompetent  is  to  apply  to  the 
court  of  chancery,  by  petition,  for  payment 
thereof;  and  if  it  is  disputed  or  doubtful,  it 
may  be  referred  to  a  master  to  ascertain  the 
facts.    lb. 

The  estate  is  not  to  be  subjected  even  to 
the  expense  of  a  bill  in  chancery,  in  such  a 
case,  without  the  direction  of  the  court.     lb. 

The  chancellor  will  see  that  the  rights  of 
creditors  are  protected  and  enforced  in  such 
a  case,  as  the  statute  gives  him  exclusive 
jurisdiction,  but  it  must  be  done  according 
to  the  usual  form  of  proceeding  before  him, 
or  by  suits  instituted  under  his  direction. 
76. 

The  term  unon  compos  mentis "  had  acquired 
a  fixed  legal  import,  prior  to  the  adoption  of 
the  constitution  of  Pennsylvania,  denoting 
a  person  entirely  destitute  or  bereft  of  his 
memory  and  understanding,  and  it  was  with 
this  signification  that  the  term  was  intro- 
duced into  the  constitution  and  subsequent 
legislation  of  that  state;  therefore  none  of 
the  courts  of  that  state  have  power  or  author- 
ity to  change  this  meaning  so  as  to  include 
any  other  description  of  persons,  in  a  pro- 
ceeding of  lunacy,  than  such  as  shall  appear 
to  come  fairly  within  the  meaning  so  affixed 
to  it.     Beaumont's  Case,  29  D.  33. 

18.  When  an  inquisition  will  bo 
ordered.  —  If  a  wife's  insanity  is  suggested 
in  an  action  against  husband  and  wife  to 
foreclose  a  mortgage,  by  the  pleadings  of 
both  parties,  the  chancellor  should  allow  no 
further  proceedings  in  the  case  as  to  her, 
which  could  possibly  affect  her  rights  or  in- 
terest, until  he  had  inquired  into  the  fact  of 
her  lunacy;  and  if  on  such  investigation  she 
should  be  found  non  compo*  mentis,  ne  should 
appoint  a  committee  or  guardian  ad  Stem  to 
watch  over  her  interest  and  defend  her 
rights.     Bslava  v.  Lepretre,  56  D.  266. 

A  person  in  dotage  is  not  within  the  pur- 
view or  a  statute  providing  for  the  appoint- 
ment of  a  guardian  over  insane  persons. 
Overseers  v.  Qulltfer,  77  D.  265. 

14.  Necessity  of  notice  to  lunatic. 
—  Notice  is  necessary  before  the  appoint- 
ment of  guardians  for  an  insane  person,  snd 
if  the  proceedings  are  ex  parte,  they  are  null 
and  void.  Bslava  v.  Lepretre,  56  D.  266; 
Hutchins  v.  Johnson,  30  D.  622.  Otherwise 
the  record  of  such  proceedings  is  not  admis- 
sible in  evidence  for  any  purpose.  MeCurry 
v.  Hooper,  46  D.  280. 

The  appointment  by  the  county  court  of  a 
guardian  for  a  lunatic  wife,  upon  the  petition 
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ef  the  husband,  without  notice  to  her,  and 
without  the  tone  of  a  writ  de  hmatieo  inquU 


rendo,  and  the  verdict  of  a  jury  thereon,  is 
56  D.  266, 


coram  nonjudke,  and  void.  Stiavav.  Lcpretre, 


Want  of  notice  render*  the  proceedings 
voidable  as  to  parties  injured,  but  not  void. 
Kimball  r.  Jfafc,75  D.  213. 

The  lunatic  should  receive  notice  of  an 
inquisition,  or  be  brought  before  oourt,  or 
it  should  appear  from  the  proceedings  why 
notice  was  not  given  or  his  attendance  re- 
quired.   Dutch*-  v.  HUl>  77  D.  572. 

Went  of  notice  of  an  inauiaition,  where  a 
traverse  is  taken  and  found  aaainst  the  trav- 
erser, cannot  be  mrged  to  defeat  it  in  a 
collateral  action.  Rooers  v.  Walker,  47  D. 
470;  especially  after  the  lunatic  has  applied 
to  the  court  to  be  relieved  from  the  custody 
of  the  guardian  appointed  under  the  inquisi- 
tion, on  the  ground  that  he  has  been  restored 
to  reason;  for  such  application  is  an  admis- 
sion of  record  that  the  proceedings  against 
him  were  valid.  Duteher  v.  Hiil,  77  D. 
672. 

A  voluntary  appearance  cures  want  of 
notice  of  an  inquest  of  lunacy.  Roger*  v. 
Walker,  47  D.  470. 

A  return  of  service  of  notice  in  the  files 
brought  up  with  the  record  is,  in  the  absence 
of  a  hnding  of  notice  in  the  record,  insuffi- 
cient to  render  the  appointment  of  a  conserva- 
tor valid.     Hutehins  v.  Johnson,  30  D.  622. 

An  officer's  return  is  only  prima  fads  evi- 
dence of  the  fact  oertified.    lb. 

15.  The  commissioners. —Under  a  stat- 
ute requiring  that  a  commission  of  lunacy 
shall  be  directed  to  eighteen,  any  twelve  of 
whom  shall  execute  it,  the  fact  that  thirteen 
acted  does  not  vitiate  the  proceeding.  Field 
v.  Lucas,  68  D.  466. 

16.  The  return.  —A  return  of  an  inqui- 
sition, held  under  commission  in  the  nature  of 
a  writ  de  htnatieo  tnqvdrendo,  that  the  party, 
"by  reason  of  old  age  and  long-continued 
sickness,  has  become  so  far  deprived  of  reason 
and  understanding  as  to  be  wholly  unfit  to 
manage  his  estate,  is  not  a  sufficient  finding 
that  he  is  non  compos  mentis,  Beaumont » 
Case,  29  D.  33. 

17.  BflTect  of  inquisition  as  evidence. 
—  An  inquisition  under  a  commission  from 
chancery,  under  the  act  concerning  habitual 
drunkards,  is  in  the  nature  of  an  inquest  of 
office  at  common  law.  L'Amoreux  v.  Crosby, 
22  D.  655. 

The  inquisition  is  only  presumptive  and 
not  conclusive  evidence  of  incapacity,  as  to 
acts  of  a  lunatic  or  habitual  drunkard  per- 
formed before  the  issuing  of  the  commis- 
sion, and  overreached  by  it.  lb.;  Field  v. 
Lucas,  68  D.  465;  TWow  v.  Titlow,  93  D. 
691. 

The  petitioner  in  such  proceeding  is  not 
estopped  from  asserting  the  truth  against 
the  finding,  and  showing  that  the  person 
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had  lucid  intervals.    In  re  Oangwere,  53  D. 
554;  Hutchinson  v.  Sandt,  26  D.  127. 

An  inquisition  finding  that  a  person  is. 
and  for  five  years  has  been,  of  unsound 
mind,  and  incapable  of  managing  his  estate, 
is  admissible  in  evidence  as  against  the  gran- 
tees of  the  alleged  lunatic,  for  the  purpose 
of  avoiding  his  deed  to  them.  Hutchinson  v. 
Sandt,  26  D.  127.  S.  P.,  WaU  v.  Hill,  96 
D.  578;  Rogers  v.  Walker,  47  D.  47a 

Members  of  an  inquest  cannot  be  per- 
mitted to  explain  away  the  legal  effect,  and 
to  contradict  the  tenor  of  the  report  in  which 
they  joined.  Hutchinson  v.  Sandt,  26  D.  127. 

A  verdict  and  judgment  on  a  petition  for 
guardianship  of  an  alleged  insane  person,  by 
which  such  person  was  found  to  be  not  in- 
sane at  the  time  of  the  filing  of  the  petition, 
nor  at  the  rendering  of  the  verdict,  is  not 
conclusive  evidence  of  the  sanity  of  such 
person  during  the  intermediate  period,  in  an 
action  to  recover  land  embraced  in  a  deed 
made  by  him  during  such  period;  though 
they  are  admissible  upon  the  question  of  in* 
sanity  as  evidence  of  their  having  been  ran* 
dared.    Gibson  v.  Soper,  66  D.  414. 

Contracts  of  lunatics,  made  after  the  time 
at  which  the  inquisition  finds  unsoundness 
to  begin,  are  prima  facie  void;  but  the  inqui- 
sition is  not  conclusive  evidence  of  mental 
unsoundness.  Sims  v.  UcLurs,  70  D.  196. 
See  Viets  v.  Union  NaL  Bank,  64  R.  743. 

A  defective  inquisition  of  a  party  as  to  his 
sanity,  in  which  the  selectmen  actually  find 
as  to  his  condition,  cannot  be  treated  as  a 
nullity.     Kimball  v.  Fish,  75  D.  213. 

18.  Appointment  of  committee  or 
guardian.  — The  appointment  of  a  guar- 
dian of  an  insane  person,  without  a  decree 
that  he  is  insane,  is  not  valid,     lb. 

Mere  neglect  to  record  the  decree  will  not 
render  an  appointment  of  a  guardian  void. 
The  court  may  amend  the  record  by  enter- 
ing up  such  a  decree  from  recitals  of  it  in 
other  papers,  upon  proper  notice  to  the  par- 
ties interested.     lb. 

Irregular  and  erroneous  probate  oourt 
proceedings,  in  appointing  a  guardian  of  an 
insane  person,  are  not  void  if  the  oourt  has 
jurisdiction  of  the  subject-matter,    lb. 

The  appointment  of  a  guardian  of  an  in- 
sane person  is  not  invalidated  by  want  of 
notice  to  the  alleged  insane  person  of  the 
time  when  the  decree  should  be  entered, 
where  there  is  no  other  irregularity,  the  party 
having  had  due  notice  of  the  proceedings 
before  inquisition,  and  having  appeared  and 
been  fully  heard  on  the  application  to  declare 
him  non  compos  mentis.  Davison  v.  Johon- 
not,  41  D.  448. 

An  adult  person  of  non-sane  mind,  when 
sued,  must  be  defended  by  attorney,  to 
be  appointed  by  the  court,  if  necessary;  and 
if  the  court  refuses  to  allow  the  plaintiff  to 
proceed,  "unless  he  first  have  a  guardian 
appointed  by  the  probate  oourt,  and  notify 
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inch  guardian  of  the  pendency  of  the  suit," 
the  supreme  court  will  award  a  mandamus, 
at  plaintiff  's  instance,  to  compel  the  appoint- 
ment of  an  attorney  for  the  defendant!  Ex 
parte  Northington,  79  D.  67. 

19.  His  powers  and  duties. —The 
committee  of  a  lunatic  cannot  bind  him  by 
contract.    Pearl  v.  McDowell,  20  D.  199. 

Out  of  the  lunatic's  estate,  the  committee 
should  provide  for  necessary  medical  aid  for 
the  lunatic's  wife.     lb. 

The  guardian  of  an  idiot  or  lunatio  cannot 
exceed  the  annual  income  of  his  ward's  es- 
tate, In  expenditures  for  and  on  account  of 
his  ward,  without  the  permission  of  court. 
Potto*  ▼.  Thompson,  67  D.  222. 

The  guardian  of  an  insane  person  is  a  sub- 
stitute for  his  ward,  with  reference  to  all  his 
interests,  and  has  the  right  to  change  his 
domicile  and  to  fix  the  locality  of  his  person. 
Anderson  ▼.  Anderson,  1  R.  334.  Compare 
Bojyoke  v.  Bostons,  16  D.  372. 

The  committee  of  a  lunatic  have  power  to 
lease  his  lands,  provided  they  do  not  bind 
him  after  his  restoration;  and  a  letting  of 
them  from  year  to  year  does  not  violate  this 
restriction.    De  TrtviUe  v.  Ellis,  21 D.  618. 

Guardians  of  a  fanatic  wife  have  no  au- 
thority to  relinquish  her  dower  in  the  real 
estate  of  her  husband.  Eslava  v.  Lepretre, 
56  D.  266.  Or  to  make  an  election  for  her 
between  the  provision  made  for  her  in  the 
will  of  her  husband,  and  her  dower  at  com- 
mon law,  without  the  sanction  of  the  court. 
Kennedy  v.  Johnston,  3  R.  660. 

The  conservator  of  a  lunatio  may  submit 
to  arbitration  a  claim  of  his  ward  against  a 
third  person.   Hutchins  v.  Johnson,  30  D.  622. 

The  conservator  suing  on  the  award  in 
such  a  ease  must  show  that  he  was  legally 
appointed.    lb. 

The  conservator  cannot  sue  in  his  own 
name  on  an  award  in  his  favor  as  conservator 
pursuant  to  a  submission  by  him  as  such 
conservator,    /&. 

The  right  to  possession  of  property  of  a 
lunatic  vests  in  his  guardian,  who  may  sue  in 
his  own  name  to  recover  the  property  of  his 
ward,  or  damages  for  its  wrongful  conver- 
sion.    Field  v.  Lucas,  68  D.  466. 

A  suit  to  set  aside  a  contract  of  a  lunatic, 
in  South  Carolina,  may  be  brought  in  the 
name  of  the  committee;  but  it  is  better  to 
make  the  lunatic  a  party,  for  in  this  state 
the  maxim  that  one  cannot  stultify  himself 
is  not  recognised.  8ims  v.  McLure,  70  D. 
196. 

Service  of  process  upon  the  person  of  an 
insane  defendant  who  is  under  a  conserva- 
tor imposes  upon  him  no  obligation,  and 
confers  no  jurisdiction  on  the  court.  Litch- 
field's Appeal,  73  D.  662. 

A  guardian  of  an  insane  person  may  bring 
suit  in  his  own  name  upon  a  note  payable  to 
him  as  guardian.  Nkkerson  v.  Gilliam,  77 
I).  683. 


20.  His  liabilities.  —Where  the  guar* 
dian  of  an  insane  person  gave  a  negotiable 
note,  styling  himself  as  guardian, — held 
that  he  was  personallyliable  after  his  die* 
obarge  as  guardian.  Thacher  v.  Dmsmare, 
4  D.  61. 

The  possession  of  a  lunatic's  estate  is  of 
itself  sufficient  to  render  his  committee 
liable  to  acoount  for  the  rente  and  profits? 
and  such  committee  will  be  chargeable  with 
any  lose  occasioned  to  the  estate  by  the  in- 
solvency of  the  person  to  whom  they  leased 
it,  without  taking  security  for  the  payment 
of  the  rent,  unless  the  lessee  was  in  good 
credit  at  the  time  of  the  contract.  DeTrs* 
viUs  v.  ElUs,  21  D.  618. 

The  guardian  of  an  insane  person  is  not 
chargeable  as  trustee,  at  the  suit  of  credi- 
tors of  the  ward,  until  there  has  been  an 
accounting  and  a  balance  found  in  the  guar- 
dian's hands.    Davis  v.  Drew,  25  D.  467. 

A  debt  due  defendant  from  an  insane  per* 
son  may  be  set  off  in  an  action  by  the  guardian 
of  such  person,  upon  a  promissory  note  pay* 
able  to  him  as  guardian,  if  the  ward  is  shown 
to  have  a  beneficial  interest  in  the  note.  Nick- 
erson  v.  OUGam,  77  D.  583. 

91.  His  compensation— Aoctmnting, 
etc. — The  guardian  of  a  lunatio  cannot  bring 
a  bill  in  equity  against  her  for  a  settlement 
of  his  accounts,  and  to  obtain  payment  of  the 
sum  found  due  him;  nor  can  he  maintain  an 
action  in  equity  for  the  value  of  necessaries 
furnished  tne  lunatic  during  the  period  of 
his  guardianship,  nor  previously  thereto, 
while  she  resided  with  him  as  a  member  of 
his  family.     Tally  v.  Tally,  34  D.  407. 

The  guardian  cannot,  in  his  probate  ac- 
count, be  allowed  an  item  for  damages  oc- 
casioned to  his  own  property  by  his  ward's 
want  of  care.    Brown  v.  Howe,  69  D.  276. 

A  committee  of  a  lunatio  is  bound  to  ac- 
count for  the  value  of  servioes  rendered  by 
his  ward  to  him,  unless  the  service  is  re- 
quired only  for  proper  discipline  and  for 
health.    Ashley  v.  Holman,  60  R.  612. 

99.  Sale  of  lunatic's  lands.—  A  court 
of  equity  has  inherent  power  to  order  a  sale 
of  a  lunatio's  real  estate.  Dodge  v.  Cole,  37 
R.111. 

Where  a  creditor  of  a  lunatic  applies  to  a 
court  of  equity  for  relief,  the  lunatio's  estate 
will,  in  most  cases,  be  preserved  for  his  sup- 
port, if  practicable,  ana  the  rents  and  profits 
only  applied  to  the  satisfaction  of  his  debts, 
until  after  his  death;  yet,  even  in  Sngland, 
a  portion  of  his  realty  may  be  sold,  if  neces- 
sary, or  if  his  advantage  will  be  promote*!. 
Campbell's  Case,  20  D.  360. 

A  lunatic's  realty  or  personalty  must  be 
sold  in  Maryland  by  order  of  the  court,  oa 
application,  for  the  payment  of  his  debts, 
not  denying  to  the  chancellor  the  power  to 
consider  the  advantage  of  the  lunatio  as  far 
as  practicable.  /&. 
A  special  statute  authorising  a  guardian  of 
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kq  insane  person  to  tell  certain  realty  of  his 
ward,  and  to  apply  the  proceeds  to  the  dis- 
eharge  of  encumbrances  on  other  realty,  is 
constitutional  and  valid.  Davito*  ▼.  Johon- 
wot,  41  D.  448. 

The  snrplos  of  a  fund  obtained  from  sale 
of  a  lunatic's  real  estate,  made  by  his  com- 
mittee  under  an  order  of  court,  for  the  pay- 
ment of  his  debts,  remains  real  estate,  and 
descends  to  his  heirs.  Lloyd  v.  If  art,  45  D. 
612. 

The  validity  of  a  sale  el  land  of  a  sup- 
posed lunatic,  made  under  order  of  oourt,  by 
his  guardian,  appointed  under  inquisition  of 
lunacy,  cannot  oe  attacked  in  a  collateral 
proceeding  on  the  ground  of  the  want  of 
notice  to  the  alleged  lunatic  of  the  taking  of 
tbs  inquisition.    Duteher  v.  HiU,  77  D.  572. 

After  a  court  of  competent  jurisdiction 
has  acquired  jurisdiction  over  the  estate  and 
person  of  a  lunatic,  its  judgment  or  order 
affecting  a  sale  of  his  real  estate  cannot  be 
foquireef  into  in  a  collateral  proceeding.  If 
ths  lunatic  dies  prior  to  the  entry  of  such 
order,  it  might  be  reversed  in  error  if  the 
record  had  been  made  to  show  that  fact,  but 
it  is  not  ipso  facto  void.  TapU  v.  Titue  80 
D.604. 

IIL    brSAHTTT  AB  A  DlFXTOS  DT  OlIimiAI. 

Casxb. 

28.  In  generaL  —  The  test  of  responsi- 
Ufljty  for  criminal  acts,  where  unsoundness 
of  mind  is  set  up  as  a  defense,  is  the  capacity 
of  the  defendant  to  distinguish  between 
right  and  wrong  at  the  time  of  and  with  re- 
spect to  the  act  which  is  the  subject  of  the 
inquiry.  Flanagan  v.  People,  11  R.  781;  Oun- 
migham  ▼.  State,  31  R.  360. 

There  is  no  grade  of  insanity  sufficient  to 
acquit  of  murder,  but  not  of  manslaughter. 
United  State*  ▼.  Lee,  54  R.  293. 

One  who,  by  reason  of  mental  disease,  has 
lost  the  power  of  will  to  control  his  actions 
and  choose  between  right  and  wrong  is  not 
responsible  to  the  criminal  law  for  an  act 
which  is  solely  the  product  of  such  disease, 
although  he  may  know  right  from  wrong. 
Pareon*  v.  State,  60  R.  193. 

The  existence  or  non-existence  of  the  dis- 
ease of  insanity,  such  as  may  fall  within  the 
above  rule,  is  a  question  of  fact  to  be  deter- 
mined in  each  particular  case  by  the  jury, 
enlightened,  if  necessary,  by  the  testimony  of 
experts,     /o. 

A  person  was  indicted  for  murder  in  the 
first  degree,  and  convicted,  notwithstanding 
there  was  some  evidence  tending  to  prove 
his  insanity.  Upon  a  petition  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence tending  further  to  establish  insanity,  — 
held,  that  a  new  trial  should  be  granted,  and 
that,  even  if  the  proof  should  not  establish 
a  total  want  of  rssponsibility  by  reason  of  in- 
sanity, yet,  if  it  showed  that  the  prisoner's 
mind  wns  so  fax  iaioaired  as  to  render  him 
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incapable  of  a  deliberate,  premeditated  mur* 
der,  ne  should  be  convioted  only  of  murder 
in  the  second  degree.  Andersen  ▼.  State,  21 
R.669. 

84.  Insanity  existing  when  crime 
was  committed.  —  The  instruction  to  the 
jury,  when  insanity  is  interposed  as  a  de- 
fense to  an  indictment,  should  be,  "that  it 
must  be  clearly  proved  that  at  the  time  of 
committing  the  act  the  party  accused  was 
laboring  under  such  a  detect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  na- 
ture and  quality  of  the  act  he  was  doing,  or 
if  he  did  know  it,  that  he  did  not  know  he 
was  doing  wrong.''  Freeman  ▼•  People,  47 
D.  216. 

The  capacity  to  plan  a  homicide  does  not 
necessarily  imply  sanity.  Bennett  v.  State* 
46R.26. 

25.  Insanity  existing  at  time  of 
trial.  —  A  man  while  insane  can  neither  be 
tried,  sentenced,  nor  executed.  Freeman  ▼. 
/We,  47  D.  216. 

The  reason  is,  because  his  insanity  dis- 
ables him  from  making  a  rational  defense, 
/*.* 

A  prisoner,  though  not  entirely  sane,  may 
be  put  upon  his  trial,  if  he  rightly  compre- 
hends his  own  condition  with  reference  to 
the  proceedings  then  pending  against  him, 
and  can  rationally  conduct  his  defense.    lb. 

.26.  What  is  such  Insanity  as  will 
constitute  a  defense.*— To  constitute  ca- 
pacity to  commit  crime,  the  accused  must 
possess  intelligence  enough  to  have  a  crimi- 
nal intent;  and  [if  his  mental  powers  are  so 
deficient  that  he  has  no  will,  conscience,  or 
controlling  mental  power,  or  if,  through  the 
overwhelming  violence  of  mental  disease,  his 
intellectual  power  is  for  the  time  obliterated, 
he  is  not  a  responsible  moral  agent,  and  is 
not  criminally  liable  for  bis  acts.  Com.  v. 
Rogers,  41  D.  458. 

Partial  insanity,  consisting  of  melancholy, 
accompanied  by  delusion,  of  such  a  nature 
that  under  its  influence  the  party  has  a  real 
and  firm  belief  of  some  fact  not  true  in  itself, 
but  which,  if  true*  would  excuse  bis  act,  re- 
lieves him  from  criminal  liability  therefor.  /&» 

A  party  committing  homicide  under  un- 
controllable impulse,  overbearing  reason  and 
memory  for  the  time  being,  and  resulting 
from  a  diseased  state  of  mind,  accompanied 
by  delusion,  the  known  tendency  of  which 
state  of  mind  is  to  break  out  into  acts  of 
violence,  is  not  criminally  liable  therefor,  lb. 

In  order  to  make  insanity  a  good  defense 
to  the  crime  charged,  it  must  appear,  from 
the  evidence,  that  at  the  time  of  committing 
the  aot  the  prisoner  was  not  of  sound  mind, 
but  affected  with  insanity,  and  such  affection 
was  the  efficient  cause  of  the  act,  and  that 
he  would  not  have  done  it  but  for  such  af- 
fection.    Hoppe  v.  People,  83  D.  231. 

*  See  extended  note  on  insanity  as  a 
to  an  indictment  for  crime.  M  D.  40*411 
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intac'ty,  to  constitute  a  good  defense  to 
crime,  must  bs  of  such  a  degree  as  to  create 
an  uncontrollable  -  impulse  to  do  the  act 
charged,  by  overriding  the  reason  and  judg- 
ment, and  obliterating  the  sense  of  right  and 
wrong  as  to  the  act  committed,  and  depriv- 
ing the  accused  of  the  power  of  choosing  be- 
tween them.    lb. 

Insanity  occasioned  by  previous  habits  of 
intemperance,  and  not  directly  the  result 
of  the  immediate  influence  of  intoxicating 
liquors,  is  entitled  to  the  same  consideration 
as  an  excuse  for  crime,  or  otherwise,  as  is  in* 
sanity  from  any  other  cause.  People  y. 
Roger*,  72  D.  484. 

The  defense  of  insane  delusion  prevails 
only  when  the  imaginary  state  of  facts  would 
justify  or  excuse  the  act  if  it  was  real  Bo§- 
weU  r.  State,  35  R.  20. 

Insanity  and  insane  delusion  discussed. 
State  v.  Jones,  9  R.  242. 

27.  What  is  not.— Partial  insanity 
does  not  relieve  a  party  from  criminal  lia- 
bility for  an  act,  if  he  has  sufficient  capacity 
to  distinguish  between  right  and  wrong  as 
to  that  act,  a  knowledge  that  it  is  wrong 
and  criminal,  and  mental  power  sufficient  to 
apply  that  knowledge  to  his  own  case,  and 
to  know  that  if  he  does  the  act  he  will  do 
wrong,  and  receive  punishment.  Com.  v. 
Rogers,  41  D.  458;  Freeman  v.  People,  47  D. 
216. 

Occasional  oddity  or  hypochondria  does 
not  amount  to  insanity  excusing  the  com- 
mission of  a  criminal  offense.  Nothing  short 
of  the  inability  to  distinguish  right  from 
wrong  can  do  so.     Howe  v.  State,  38  R.  375. 

28.  Monomania.  —  A  monomaniac  on 
any  subject  is  not  guilty  of  any  crime,  where 
he  does  an  act  criminal  in  nature,  while  un- 
der the  influence  of  an  insane  impulse  which 
controls  his  will  and  judgment  Stevens  v. 
State,  99  D.  634. 

20.  Emotional  insanity. —  On  the 
trial  of  an  indictment  for  murder,  the  court 
instructed  the  jury  that  "frenzy  arising 
solely  from  the  passions  of  anger  and  jeal- 
ousy, M  no  matter  how  furious,  is  not  insan- 
ity. Held,  correct.  Ghtetig  v.  State,  32  R. 
99. 

30.  Moral  insanity.  —The  defense  of 
moral  insanity  in  criminal  cases  is  so  pecu- 
liarly liable  to  abuse  that  the  utmost  care  and 
circumspection  are  required  ou  the  part  of 
the  court  in  presenting  to  the  jury  the  legal 
principles  relating  to  it  Scott  r.  Com.,  83 
D.  461. 

To  establish  this  defense,  it  is  necessary  to 
show  by  clear  proof  either  its  contempora- 
neous existence  evinced  by  present  circum- 
stances, or  the  existence  of  an  habitual 
tendency  developed  in  previous  cases,  be- 
coming in  itself  a  second  nature,    lb. 

Moral  insanity  need  not  have  manifested 
itself  "  in  former  acts  *'  of  similar  character 
er  like  nature   to  the  offense  charged,  in 
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order  to  be  made  available  as  a  legal  excuse 
for  crime;  and  an  instruction  to  this  effect  is 
erroneous,    lb. 

Moral  insanity,  to  be  available  at  an  ex- 
cuse for  crime,  must  be  shown  to  exist  in 
such  violence  at  to  render  it  impossible  for 
the  party  to  do  otherwise  than  yield  to  its 
promptings;  and  whether  this  impossibility 
of  resistance  arises  from  a  subjugation  of  the 
intellect  by  the  morbid  impulse  or  propen- 
sity, or  from  an  overwhelming  and  destruo- 
tion  of  the  faculties  of  the  mind  to  the 
extent  of  rendering  the  party  incapable  of 
governing  hit  notions,  it  a  point  of  not  much 
practical  importance;  but  the  former  mode 
of  expression  more  aptly  conveys. the  correct 
idea,  and  it  loss  calculated  to  oonfnte  or 
mislead  the  jury.    lb. 


The  jury  ought  to  consider  moral  mania,  if 
satisfied  of  its  existance,  in  determining  the 
degree  of  crime,  and  give  it  such  weight  at 


it  is  fairly  entitled  to  under  the  circum- 
stances.   Anderson  v.  State,  21  R.  660. 

The  doctrine  of  moral  insanity,  or  irre- 
sistible impulse,  co-existing  with  mental 
sanity,  has  no  foundation  in  psychology  nor 
support  in  law.    BosweU  v.  State,  35  R.  20. 

An  irresistible  impulse  to  commit  a  crim- 
inal act  does  not  absolve  the  actor,  if  at  the 
time  and  in  respect  to  the  act  ho  had  the 
power  to  distinguish  between  right  and 
wrong.  People  v.  Horn,  45  R.  661)  Xeocae  v. 
State,  58  R.  638. 

31.  Kleptomania. —Where  kleptoma- 
nia is  set  up  in  defense  to  a  charge  of  lar- 
ceny, the  court  should  specifically  charge  in 
regard  to  this  species  of  mania,  and  not 
leave  the  case  to  the  jury  on  the  general  test 
of  ability  to  distinguish  right  from  wrong. 
Looney  ▼.  State,  38  ft.  646. 

83.  Kvidenoo  of  ins^nitw.— Iiioubrr 
Into  the  mental  condition  of  a  prisoner,  both 
before  and  after  the  commission  of  the  act, 
is  admissible  under  the  plea  of  insanity. 
McAllister  v.  State,  62  D.  180. 

To  render  the  defense  available,  the 
evidence  must  be  sufficient  to  convince  the 
minds  of  the  jury  that  at  the  time  the  act 
was  committed  the  accused  was  not  commons 
that  in  doing  that  particular  act  he  was 
committing  s  crime,    lb. 

Usually,  defendant  in  a  criminal  action  can 
control  or  discharge  his  counsel;  but  if  sanity 
is  in  issue,  the  court  should  allow  evidence 
on  that  point,  even  though  against  defend- 
ant's will,  when  offered  by  bit  counsel. 
State  v.  Patten,  63  D.  694. 

It  is  error  for  the  court  to  discharge  the 
counsel  at  the  defendants  demand,  and  sub- 
mit his  case  to  the  jury  upon  the  evidence 
of  the  state,  when  counsel  offers  to  show,  by 
the  testimony  of  witnesses,  that  c£,  before, 
and  since  the  time  of  the  commission  of  the 
act  the  prisoner  was  insane,    lb. 

The  suspicion  of  strangers,  apparent 
melancholy,  and  peculiarities  of  deportment 
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generally,  are  not  proof  of  insanity.    State  I 
v.  Shippey,  88  D.  70. 

An  attempt  at  suicide  is  not  by  itself 
evidence  of  insanity.  Chyle  v.  Com,,  45  R. 
897. 

The  defendant  relied  on  insanity  as  a  de- 
fense, and  offered  in  evidence  a  record  from 
the  probate  court  showing  that  fonr  Tears 
previous  to  the  commission  of  the  alleged 
crime  an  inquest  had  been  held  in  that 
court,  and  that  he  had  been  adjudged  insane, 
and  confined  in  an  asylum.  Held,  that  the 
evidence  was  admissible.  Wheeler  v.  State, 
32  R.  372. 

88.  Proof  ot  raising  a  reasonable 
doubt.  — Insanity  must  be  shown  by  clear 
and  convincing  proof  to  the  satisfaction  of 
the  jury,  where  it  is  set  np  as  a  defense  in 
a  criminal  prosecution;  but  if  the  jury  enter- 
tain a  reasonable  donbt  of  the  defendant's 
sanity,  they  should  acquit  him.  State  v. 
Marler,  36  D.  398.  8.  P.,  State  v.  Bartiett, 
80  D.  154;  Hoppe  v.  People,  83  D.  231; 
Quetig  v.  State,  32  R.  99. 

Sanity  is  an  element  in  the  crime  of  mur- 
der, and  mnst  be  proved  by  the  prosecution. 
To  charge  that,  sanity  being  the  normal 
state,  there  is  no  presumption  of  insanity, 
but  the  burden  of  proving  it  is  upon  the 
prisoner,  is  error;  the  prisoner  is  entitled  to 
the  benefit  of  any  reasonable  doubt  of  his 
sanity.     People  v.  McCann,  69  D.  642. 

Insanity  is  a  defense  to  the  crime  of  hom- 
icide, and  the  burden  of  proof  is  on  the  pris- 
oner. The  jury  must  be  satisfied  that 
insanity  existed  at  the  time  the  act  was 
committed.  A  reasonable  doubt  of  the  fact 
of  insanity  cannot  be  a  ground  of  acquittal 
Ortwem  v.  Com.,  18  R.  420. 

When  insanity  is  set  up  as  an  excuse  for 
crime,  the  burden  of  proof  is  on  the  accused, 
end  the  defense  must  be  proved  beyond  a 
reasonable  doubt.  State  v.  De  Rand,  44  R. 
426;  Datt/brth  v.  Mate,  68  R.  480. 

84.  Preponderance  of  evidence.— 
The  burden  of  proof  of  insanity  is  on  de- 
fendant, but  a  preponderance  of  evidence  is 
sufficient  to  establish  it;  and  an  instruction 
that  it  mnst  be  proved  beyond  a  reasonable 
donbt  is  erroneous.  People  v.  McCann,  69 
D.  642.  S.  P.,  Com,  v.  Roger*,  41  D.  468; 
State  v.  McCoy,  86  D.  121. 

When  insanity  is  set  np  as  a  defense,  it 
mnst  be  established  to  the  satisfaction  of  the 
jury  by  a  preponderance  of  the  evidence,  and 
*  reasonable  doubt  of  the  defendant's  sanity, 
raised  by  all  the  evidence,  does  not  justify 
an  acquittal  Parsons  v.  State,  60  K.  193; 
Bowoetl  v.  State,  35  R.  20;  State  v.  Redemeier, 
36  R.  462;  Graves  v.  State,  4C  R.  778;  State 
v.  Bundy,  68  R.  262. 

The  defense  of  insanity  mnst  be  affirma- 
tively proved  by  fairly  preponderating  evi- 
dence, to  avail,  but  it  need  not  be  clearly 
preponderating.  Coyle  v.  Com,,  45  R.  397. 

85.  Presumptions  aa  to  sanity.  —  On 


a  criminal  trial  the  burden  of  proof  of  sanity 
is  upon  the  prosecution,  bat  the  presump- 
tion that  every  man  is  sane  is  sufficient  to 
sustain  that  burden  until  repelled.  O'Cou- 
neii  v.  People,  41  R.  379.  But  when  any 
evidence  is  given  which  tends  to  overthrow 
that  presumption,  the  jury  are  to  examine, 
weigh,  and  pass  upon  it  with  the  under- 
standing that  although  the  initiative  in  pre* 
sealing  the  evidence  is  taken  by  the  defense, 
the  burden  of  proof  upon  this  part  of  the 
case,  as  well  as  upon  the  other,  is  upon  the 
prosecution  to  establish  the  conditions  of 
guilt.    People  v.  OarimU,  97  D.  162. 

The  continuance  of  insanity  is  not  pre- 
sumed.   Leache  v.  State,  58  R.  638. 

86.  Burden  of  proof*  —  The  presump- 
tion is,  that  the  accused  was  of  sound  mind 
at  the  time  of  committing  an  sot  for  which 
he  is  indicted,  and  to  entitle  him  to  an  ac- 
quittal on  the  ground  of  insanity,  he  mast 
overcome  that  presumption,  by  satisfactory 
proof  arising  out  of  evidence  introduced 
either  by  himself  or  by  the  prosecution. 
Com.  v.  Rogers,  41  D.  458;  State  v.  McCoy, 
86  D.  121. 

Every  man  is  primarily  presumed  sane} 
but  when  facts  are  proved  tending  to  en- 
gender a  doubt  of  the  sanity  of  a  person  ac- 
cused of  crime,  it  devolves  on  the  state  to 
remove  that  doubt,  and  establish  the  sanity 
of  the  prisoner  to  the  satisfaction  of  the 
jury,  beyond  all  reasonable  doubt  Cum* 
ningham  v.  Staff,  31  R.  360. 

Where  insanity  is  set  up  as  a  defence,  the 
burden  is  on  the  defendant  to  prove  it  be- 
yond a  reasonable  doubt  Bacdgalupo  v. 
Com.,  36  R.  795. 

87.  Mode  of  trying  question  of  in- 
sanity.  -—  When  a  person  about  to  be  tried 
on  a  criminal  charge  is  alleged  to  be  insane, 
a  trial  of  the  allegation  before  a  jury  is,  in 
important  cases,  the  most  discreet  and 
proper  course.  Freeman  v.  People,  47  D. 
216. 

The  trial  of  the  question  of  present  in- 
sanity is  not  the  trial  of  the  indictment. 
lb. 

Errors  committed  in  the  trial  of  the  ques- 
tion of  pi  esent  insanity  cannot  be  reviewed 
on  bills  of  exceptions,  nor  do  they  constitute 
grounds  for  reversing  the  judgment  after- 
wards entered  on  the  trial  of  the  indictment. 
76. 

The  finding  of  a  jury,  en  a  preliminary 
trial,  that  the  prisoner  is  now  sane  is  not  be- 
fore the  court,  and  is  in  no  way  material,  on 
the  subsequent  trial  of  the  question  of  guilty 
or  not  guilty;  and  notwithstanding  such 
finding  the  court  may  and  ought  to  receive 
the  evidence  of  physicians  who  have  exam- 
ined the  accused  after  such  preliminary 
trial,  with  the  view  of  ascertaining  his  men- 

*  See  important  notes  on  the  burden  of  proof 
regarding  insanity  as  a  defense  in  criminal  caaea, 
86  K.  tt£r4b;  60  &.  212-225. 
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tsi  condition  at  the  time  of  the  alleged 
offense.     lb. 

A  charge  to  a  jury  called  to  determine 
whether  a  prisoner  is  now  so  insane  that  he 
ought  not  to  be  pat  upon  his  trial,  that 
"  the  main  question  with  the  jury  was  to 
deoide  whether  the  prisoner  knew  right 
from  wrong;  if  he  did,  then  he  was  to  be 
considered  sane,"  is  erroneous.  The  proper 
question  to  submit  to  the  jury  in  such  cases 
is,  whether  the  prisoner  is  so  far  sane  as  to 
be  competent  in  mind  to  make  his  defense,  if 
one  he  has.     lb. 

The  finding  of  a  jury  that  a  prisoner  is 
"  sufficiently  sane  in  mind  and  memory  to 
distinguish  between  right  and  wrong,  is 
defective,  and  does  not  justify  the  court  in 
requiring  the  prisoner  to  go  to  trial,     lb. 

If  a  prisoner  convicted  of  murder  alleges, 
as  a  reason  why  sentence  of  death  should  not 
be  pronounced,  that  at  that  time  he  was  in- 
sane, the  judge  may  himself  determine  the 
truth  or  falsity  ot  the  plea,  or  he  may  sub- 
mit the  same  to  a  jury.  Bonds  v.  Slate,  17 
D.  795. 

INSANITY. 

As  a  defense,  in  criminal  cases,  see  Insane 

Persons,  III. 
As  a  defense  in  murder  case,  see  Homicide, 

48. 
As  ground  for  divorce,  see  Marriage  and 

Divorce,  60. 
Disability  of,  under  statute  of  limitations, 

see  Limitations  of  Actions,  77. 
Evidence  of,  generally,  see  Insane  Persons, 

8. 
Evidence  of,  in  criminal  cases,  see  Insane 

Persons,  32-37. 
8uit  to  annul  marriage  for,  see  Marriage 

and  Divorce,  47. 
When  invalidates  marriage,  see  Marriage 

and  Divorce,  8. 

INSOLVENCY. 

(Includes  decisions  Illustrating  the  principles 
of  Insolvency,  at  applied  under  state  insolvent 
laws;  the  procedure  under  such  statutes;  effect 
of  a  discharge;  and  revival  of  liability  by  new 
promise,  etc.  The  administration  of  assets  of  in- 
solvent persons  under  the  provisions  of  federal 
bankrupt  laws  is  under  Bankruptcy,  and  the 
law  relative  to  assignments  for  the  benefit  of  credi- 
tor* is  under  that  title.] 

Assignments  in  contemplation  of,  see  As- 
signments, etc.,  9. 
Commissioners  in,  see  Commissioners,  3. 
Of  assignee,   when  avoids    assignment  for 

creditors,  see  Assignments,  eta,  33. 
Of  grantor,  effect  on  validity  of  conveyance, 

see  Fraudulent  Conveyances,  9. 
Of  grantor,  proof  of,  in  suit  to  set  aside 

deed,  see  Fraudulent  Conveyances, 

32. 
Of  maker  of  note  or  drawer  of  bill,  when 

excuses  demand,  see  Bills  and  Notes, 

211,  212. 


Of  principal,  when  ex  juses  notice  of  his  de> 

fault,  see  Guaranty,  23. 
Of  savings  banks,  se<j  Banks  and  Bavxtstol 

85. 
Right  to  prefer  auditors,  see  AsnomnsTTSv 

etc.,  3,4. 
When  dissolve*,  attachments  see  Attach* 

msnt,  83. 

L  Constitutionality  of  insolvent 
laws.  —  In  the  absence  of  a  national  bank- 
rupt system,  the  several  states  have  power 
to  pass  local  insolvent  laws.  Blanehardr, 
Russell,  7  I>.  106. 

A  state  insolvent  act  discharging  a  debtor, 
upon  hi*  surrendering  his  property  for  the* 
benefit  of  his  creditors,  from  all  previous 
debts,  impairs  the  obligation  of  contracts, 
and  is  unconstitutional.  Notion  v.  Cook,  23 
D.  342;  Smith  v.  Mead,  8  D.  183. 

State  insolvent  laws  discharging  debtors 
from  their  debts  upon  surrendering  all  their 
property  are  valid  as  to  contracts  between 
citizens  of  that  state,  entered  into  after  the 
laws  were  enacted.  8mith  v.  Parsons,  13  D. 
608:  Mather  v.  Bush,  8  D.  313;  Frey  v.  Kvr*\ 
23  D.  681;  Northern  Bank  v.  Squires,  58  D. 
682. 

Such  laws,  so  far  as  they  affect  rights  of 
citisens  of  other  states,  are  unconstitutional. 
Frey  v.  Kirk,  23  D.  581. 

Insolvent  laws  are  optional;  bankrupt 
laws  are  compulsory;  insolvent  laws  operate 
equally  upon  all  men,  and  have  for  their  ob- 
ject only  the  liberation  of  the  debtor  from 
imprisonment;  bankrupt  laws  respect  only 
merchants  and  traders,  and  exonerate  them 
from  their  debts.  Vanuxem  v.  Hatle/iursts, 
7  D.  682. 

The  ultimate  opinion  of  Johnson,  J.,  in 
Ogden  v.  Saunders,  12  Wheat  213,  is  ooo- 
sidered  the  final  and  conclusive  law  respect* ' 
ing  the  validity  of   state   insolvent   acta. 
Freyr.  Kirk,  23  D.  681. 

8.  How  far  abrogated  by  bankrupt 
laws.  —  Congress  has  the  exclusive  power 
of  making  laws  upon  the  subject  of  bank- 
ruptcy, and  any  state  law  which  discharges 
a  debtor  from  the  payment  of  his  debt  is 
void.     Vanuxem  v.  Hadehursts,  7  D.  682.* 

The  insolvent  laws  of  Maryland  were  not 
suspended  by  the  passage  of  the  United 
States  bankruptcy  act  of  1841  until  Febru- 
ary 1,  1842,  the  date  provided  by  such  act 
for  its  taking  effect.  Larrabee  v.  TalboU,  46 
D.  637. 

State  insolvent  laws  were  not  nullified, 
superseded,  or  suspended  by  the  bankruptcy 
law,  and  jurisdiction  may  be  exercised  under 
the  former,  at  least  until  proceedings  have 
been  instituted  under  the  latter.  Reed  v. 
Taylor,  7  R.  180;  Qeery's  Appeal,  21  R.  653. 
See,  contra,  Matter  of  Reynolds,  6  R.  615. 

8.  How  far  adopted  or  recognized  by 
federal  courts.  —  A  discharge  by  a  state 

*  Bee  also  Bambjiditot,  C 
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fudge  of  a  debtor  imprisoned  on  process 
from  a  United  States  court,  under  the  insol- 
vent laws  of  the  state,  is  invalid,  because  the 
state  laws  do  not  apply  proprio  vigore  to  the 
United  States  courts,  and  no  such  power  is 
given  to  a  state  judge  by  the  act  conforming 
the  proceedings  of  the  united  States  courts 
to  those  of  the  state  courts.  Duncan  v. 
Klinefelter,  30  D.  295. 

4.  Bach  laws  have  no  effect  beyond 
limits  of  state  enacting  them.  —  A 
prior  assignment  under  tfhe  insolvent  law  of 
one  state  will  not  be  permitted  to  prevail 
against  a  subsequent  attachment  of  personal 
property  found  in  another  state,  by  a  citizen 
thereof.     Dunlap  v.  Roger*,  93  D.  433.* 

5.  nor  do  they  bind  non-resi- 
dent creditors  not  parties,  f — The  in- 
solvent laws  of  Maryland  profess  to  operate 
upon  all  claims,  wherever  arising,  of  both 
resident  and  non-resident  creditors;  but  with 
respect  to  non-resident  creditors,  their  effect 
is  controlled  by  the  constitution  of  the 
United  States.     Frey  v.  Kirk,  23  D.  581. 

A  state  insolvent  law  which  invalidates 
a  transfer  by  a  domestic  debtor  to  a  foreign 
creditor,  and  directs*  that  the  property  so 
transferred  shall  be  distributed  among  the 
domestio  creditors  of  the  insolvent,  unless 
the  foreign  creditors  will  consent  to  the  in- 
solvent's discharge,  impairs  the  obligation  of 
the  contract,  and  is  void.  Larrabee  v.  Talbott, 
46  D.  637. 

6.  What  constitutes  insolvency,  and 
how  proved.  X  —  The  test  of  a  person's 
solvency  is,  what  could  be  recovered  from 
him  by  process,  not  what  he  would  volun- 
tarily da    Janes  v.  8cott,  98  D.  328. 

Solvency  cannot  be  shown  by  proving 
character  for  honesty,  and  by  showing  that 
the  party  always  paid  bis  debts.  There  must 
be  evidence  of  property.  The  term  "sol- 
vency "  means  ability  to  pay,  not  a  mere  dis- 
position to  do  so.    Jck 

Certified  copies  of  the  schedule  of  debts 
and  list  of  olaims  filed  in  insolvency  pro- 
ceedings are  incompetent  to  show  that  a 
debtor  was  insolvent  at  the  time  he  made  an 
alleged  preference.  Simpeon  v.  Carteton,  79 
D.  707. 

7.  Contracts  and  conveyances  in 
contemplation  of  insolvency.  —  An  in- 
solvent debtor  may  make  a  valid  sale  of 
property,  if  made  bona  fide  for  a  full  consid- 
eration, and  may  prefer  one  creditor  to  an- 
other, if  not  restrained  by  the  insolvent 
laws.     Emboli  v.  Thompson,  50  D.  799. 

A  preference  may  be  avoided,  if  made  by 
one  who  is  insolvent,  with  intent  to  give  a 

Eef  erenee  to  a  creditor  who  has  a  reasonable 
lief  that  the  debtor  is  insolvent  or  in  con- 


*8ee<rtfra,  25. 

t  See  i^fra,  76. 

i  w  ho  it  and  who  Is  not  a  merchant  or  trader 
within  a  bankrupt  or  Insolvent  law,  see  note,  52 
R.  761, 162. 


templation  of  insolvency.  Denny  v.  Dana, 
48  D.  655. 

Intent  to  give  a  preference  maybe  in- 
ferred, where  such  preference  is  the  natural 
and  probable  result  of  the  acts  done.    lb, 

A  preference  is  none  the  less  void  because 
the  insolvents  in  giving  it  were  influenced 
by  benefits  to  themselves,  and  motives  of 
their  own,  as  well  as  by  the  desire  to  give  a 
preference.    lb. 

A  mortgage  is  none  the  less  an  unlawful 
preference  because  given  under  the  pressure 
of  civil  process  levied  by  the  mortgagee,  lb* 

A  contract  is  void  as  in  contravention  of 
the  insolvent  laws,  by  which  debtors  agree 
to  pay  certain  creditors  a  portion  of  weir 
claim,  in  consideration  that  the  creditors 
would  not  trouble  or  oppose  the  debtors' 
discharge  in  their  insolvency  proceedings, 
and  would  say  a  good  word  to  other  credi- 
tors to  induce  them  not  to  oppose  a  dis- 
charge.   Dexter  v.  Snow,  59  D.  206. 

A  bona  fide  mortgage  of  his  property  made 
by  an  insolvent  debtor,  in  ignorance  of  his 
insolvency,  not  with  the  intention  of  dosing 
his  business,  but  with  a  view  of  continu- 
ing and  extending  it,  is  not  made  "in  view 
of  insolvency,"  within  the  meaning  of  the 
insolvent  act.     Utiey  v.  Smith,  63  D.  163. 

The  words  "failing  circumstances, "  used 
in  the  Connecticut  insolvent  act  of  1853,  are 
to  be  construed  to  mean  the  dosing  of  busi- 
ness by  an  avowed  and  deliberate  failure. 
lb. 

Trustees  for  the  creditors  of  an  insolvent 
grantor  occupy  the  position  of  creditors  and 
bona  fide  purchasers;  and  a  mortgage  of  pur* 
sonal  property  made  by  such  grantor  a  snort 
time  before  the  conveyance  thereof  to  such 
trustees,  but  neither  accompanied  nor  fol- 
lowed by  change  of  possession,  is,  as  to  them, 
fraudulent  and  void.  8w(ft  v.  Thompson,  21 
D.  718. 

A  confession  of  judgment  to  a  bona  Me 
creditor  is  not  a  fraudulent  disposition  of  an 
insolvent  estate,  even  if  it  have  the  effect  of 

giving  him  a  preference  over  other  creditors, 
fepefv.  Chidery,  70  D.  124. 

8.  Jurisdiction  and  powers  of  the) 
court.  —  The  legislature  has  no  power  to 
validate  or  confirm  insolvency  proceedings 
which  were  commenced  by  petition  of  credi- 
tors, and  had  before  a  person  claiming  to  set 
as  judge  of  insolvency,  but  with  no  title  to 
the  office,  and  which  have  been  adjudged  in- 
valid by  a  decree  of  the  highest  court  of  the 
state.     Denny  v.  Mattoon,  79  D.  784. 

Upon  filing  of  the  petition  in  insolvency, 
judicial  control  and  dominion  of  the  in- 
solvent's estate  is  transferred  to  the  court, 
and  after  this  transfer  a  creditor  cannot  seise 
or  interfere  with  it.  Taffls  v.  Manlove,  71 
D.  610. 

9.  The  debtor's  application.  —  Hie 

Setition  in  insolvency  does  not  confer  juris- 
iction,  if  it  does  not  state,  in  the  schedule 
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of  creditors,  the  sum  owing  to  each  one  of 
them.     Stanton  v.  Ellis,  64  1).  512. 

Upon  filing  of  the  petition,  it  is  the  duty 
of  tho  court  to  make  an  order  that  ail  pro- 
ceedings against  the  debtor  be  stayed.  This 
order  takes  effect  from  the  making  of  it;  it 
does  not  have  to  be  served  upon  the  sheriff 
or  a  creditor,  to  give  it  effect.  Taffls  v.  A£an- 
love,  73  D.  610. 

A  judgment  of  discharge  is  defective  if 
there  is  no  sufficient  proof  of  the  publication 
of  the  debtor's  application,  as  directed  by 
the  judge.     fJUman  v.  Lion,  S3  D.  783. 

10.  Insolvent  debtor's  oath, — Under 
the  statutes  of  Virginia,  upon  the  taking  of 
the  insolvent  debtor's  oath,  the  land  of  the 
insolvent  vests  in  the  sheriff  of  the  county 
where  the  land  lies,  without  any  deed  from 
the  insolvent;  and  a  deed  from  him  attempt- 
ing to  convey  it  to  the  sheriff  of  another 
oounty  is  inoperative.  Buffners  v.  Lewis,  30 
D.513. 

Where  a  suit  is  brought  by  a  person  who 
has  taken  the  insolvent  debtor's  oath,  and 
certain  of  his  creditors,  seeking  a  recovery 
of  an  undivided  interest  in  certain  land  in 
the  adverse  possession  of  certain  of  the  de- 
fendants^ a  partition  agagnst  a  oo-owner,  and 
an  accounting  for  the  rents  and  profits,  the 
sheriff  in  whom  the  legal  title  to  the  land  is 
rested  should  be  made  a  party;  but  if  he  is 
dead,  and  the  necessity  of  making  his  heirs 
parties  is  waived,  this  is  a  sufficient  ex- 
cuse for  not  bringing  them  before  the  court 
76. 

A  suit  commenced  by  plaintiff  before  he 
lakes  the  oath  of  insolvency  may  properly 
proceed  in  his  name  after  the  taking  of  such 
oath.    PesMne  v.  Bhmerson,  94  D.  468. 

11.  Bail  in  insolvency.  —The  non-ap- 
pearance of  the  debtor  until  the  fourth  day 
of  the  term  appointed  for  hearing  his  peti- 
tion will  not  alone  work  a  forfeiture  of  his 
bail  bond,  his  counsel  being  present,  and  pro- 
curing a  continuance  from  day  to  day.  Sheet* 
v.  Hawk,  16  D.  486. 

The  defendant,  M. ,  gave  bond  under  the  in- 
solvent laws,  conditioned  that  he  would  sur- 
render himself  to  the  sheriff  of  the  oounty, 
if  his  discharge  as  an  insolvent  was  refused. 
At  the  time  his  discharge  was  refused,  he 
was  in  the  oounty  jail  of  said  county,  prior 
to  his  removal  to  the  state  prison,  to  which 
he  had  been  sentenced  for  crime.  Held,  that 
this  did  not  excuse  an  actual  surrender  of 
M.  to  the  sheriff.  He  could  have  said  to  the 
sheriff  that  he  put  himself  into  his  custody 
according  to  the  condition  of  the  insolvent 
bond,  and  this  would  have  enabled  the  sheriff 
to  retake  him  after  he  had  been  liberated 
fro>rA  incarceration  on  the  criminal  charge. 
Steelman  v.  Mattix,  20  R.  389. 

12.  Appointment  of  the  trustee.  — 
Wliere  there  is  no  bankrupt  aot  existing,  a 
debtor  may  properly  select  his  own  trustee, 
and  such  trustee  or  assignee  need  not  neces- 


sarily be  one  of  the  creditors.  Will  v.  Frank 
(in,  $  D.  474 

A  foreign  creditor  uniting  with  a  domestio 
creditor  in  recommending  a  trustee  for  an 
insolvent  debtor  places  both  creditors  upon 
the  same  level,  and  both  share  alike  in  the 
assets.    Jones  v.  Harney,  59  D.  81. 

The  foreign  creditors  attorney  may  unite 
with  domestio  creditors  in  recommending  a 
trustee,  and  in  the  absence  of  proof  to  toe 
contrary,  such  act  will  be  presumed  to  be 
the  aot  of  his  client,    lb. 

18.  His  bond.— The  different  insol- 
vent laws  of  a  state  constitute  one  general 
system,  and  must  be  construed  together. 
Under  such  construction,  the  trustee  must 
give  a  bond  with  sureties  before  he  can  aot. 
Winchester  v.  Union  Bank,  19  D.  263. 

Until  such  bond  is  given  he  cannot  sue 
for  nor  in  any  other  manner  intermeddle 
with  the  property  of  the  insolvent.    76. 

A  bond  given  after  suit  is  commenoed 
does  not  relate  back  so  as  to  entitle  the  trus- 
tee to  recover,    lb. 

14.  The  assignment,  its  effect*  and 
what  passes  thereby. — Payment  to  an 
insolvent  debtor  the  day  after  his  discharge 
and  assignment  is  not  valid,  though  the 
payor  has  no  actual  notice  of  the  assign* 
ment     W  icier  sham  v.  Nicholson,  16  D.  478. 

Property  of  the  debtor  which  vests  in  his 
assignee  is  that  only  which  he  had  at  the 
time  of  the  first  publication  of  the  notice  of 
issuing  the  warrant  to  the  messenger.  And 
therefore,  where  a  mortgage  was  made  by 
the  debtor,  which  was  *«oorded  before  that 
time,  but  after  the  assignment  was  made,  it 
will  be  good  as  against  the  other  creditors, 
and  the  mortgagee  will  hold  the  property 
mortgaged,  as  against  the  assignee.  Briggs 
v.  Parkman,  37  D.  89. 

An  assignment  does  not  pass  debts  due 
the  insolvent,  where  he  has  previously,  in 
good  faith,  drawn  orders  therefor  in  favor  of 
one  of  his  creditors,  and  such  orders  have 
been  accepted,  though  not  paid  by  his  debt- 
ors.   Butler  y.  Brtdc,  39  D.  768. 

The  property  of  the  insolvent  is  in  the 
custody  of  law  for  the  benefit  of  the  credi- 
tors, and  while  in  such  custody  cannot  be 
distrained  for  rent  Buckey  v.  8notfffer,  09 
D.  129. 

A  demand  for  rent  due  at  time  of  the  ap- 
plication for  discharge,  accompanied  by  a 
subsequent  distress,  does  not  follow  the 
property  as  an  encumbrance  or  lien  into  the 
hands  of  the  trustee,  under  the  Maryland 
act  of  1805,  when  there  is  no  levy  of  JL  fa, 
prior  to  the  application.    lb. 

An  assignment  in  insolvency  does  not 
vest  in  the  assignees  property  which  has 
been  put  into  the  debtor  s  hands  for  the 
fraudulent  purpose  of  giving  him  a  false 
credit,  although  some  of  bis  creditors  may 
have  been  defrauded  thereby.  Amdemried  v. 
Betteley,  81  D.  766. 
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In  insolvency  proceedings  in  Pennsylvania, 
trustee*  were  vested  with  all  a  debtor's 
estate.  Creditors  residing  in  that  state  gar- 
nished residents  of  Illinois  indebted  to  the 
debtor.  Held*  that  the  lien  of  the  latter 
creditors  should  be  enforced  to  the  exclusion 
of  such  trustees.    Bhaum  v.  Pearce,  51  R. 


By  an  order  of  the  insolvent  court  of 
Massachusetts,  the  property  of  an  insolvent 
resident  of  that  state  was  assigned  to  duly 
appointed  assignees.  The  property  so  as- 
signed consisted,  in  part,  of  a  vessel  which 
was  then  at  sea  in  the  Pacific  Ocean,  but 
which,  on  its  arrival  at  the  port  of  New 
York,  was  seized  by  a  New  York  oreditor  of 
the  insolvent,  by  virtue  of  an  attachment 
issued  by  a  New  York  court,  subsequent  to 
the  assignment  insolvency.  Held,  that  the 
lien  of  the  attachment  was  valid  against  the 
claims  of  the  assignees  in  insolvency.  Kelly 
v.  Crwpoy  6  R.  36.  [Reversed;  16  WalL 
610.] 

15.  Suite  by  assignee  or  trustee.  — 
An  action  may  be  maintained  in  the  name 
of  an  insolvent  debtor,  unless  a  trustee  has 
been  appointed  who  has  accepted  the  trust, 
and  to  whom  a  conveyance  nas  been  exe- 
cuted.   Khtoan  v.  Latour,  2  D.  519. 

The  English  rule  is,  that  a  foreign  assignee 
under  a  bankrupt  law  can  sue  as  if  he  were 
an  assignee  under 'the  law  of  England.  Up- 
ton v.  Hubbard,  73  D.  670. 

The  American  rule  is,  to  class  foreign  as- 
signees with  foreign  executors,  administra- 
tors, guardians,  eta,  who,  having  title, 
right,  or  power,  by  mere  operation  of  law, 
have  it  co-extensive  only  with  the  sover- 
eignty of  the  state  which  gives  it.  The 
Connecticut  statute  of  1854  has  not  changed 
this  rule,  nor  does  it  authorise  foreign  as- 
signees to  sue  in  their  own  names  by  way  of 
interpleader  or  otherwise.     lb. 

Although  a  foreign  assignee  may  be  al- 
lowed to  sue  in  his  own  name  in  the  courts 
of  Connecticut  as  a  mere  act  of  courtesy, 
when  there  is  no  adverse  interest  to  be  af- 
fected, yet  it  will  never  be  allowed  for  the 
purpose  of  defeating  creditors,  no  matter 
where  they  reside,  and  especially  if  their 
attachments  precede  the  assignment     76. 

Assignees  in  insolvency  of  non-negotiable 
eboses  in  action  cannot  maintain  actions 
thereon  in  their  own  names  in  another  state, 
although  expressly  empowered  to  do  so  by 
the  laws  of  the  state  where  they  were  ap- 
pointed.   FUk  v.  BrackeU,  78  D.  612. 

The  burden  of  proof  to  show  an  unlawful 
preference  by  an  insolvent  who,  before  an 
■srignment  under  the  insolvent  act,  transfers 
property  in  payment  of  a  pre-existing  debt, 
is  on  the  assignee  suing  to  recover  the  prop- 
erty, to  establish  the  fact  that  the  creditor, 
when  he  took  the  transfer,  had  reasonable 
cause  to  believe  the  debtor  insolvent.  ButUr 
▼.  Brtck,  39  D.  768. 


10.  Proof  of  debts.  ~  Debts  not  arising 
from  consignment  may  be  proved  in  insol- 
vency proceedings  against  a  commission 
house.     Ward  v.  Brandt,  13  D.  352. 

A  oreditor  whose  claim  depends  upon  a 
contingency,  which  has  not  happened  during 
the  pendency  of  the  settlement  of  an  insol- 
vent estate,  is  not  barred  by  failing  to  pre- 
sent such  claim  to  the  commissioner  for 
allowance.     Ticknor  v.  Harris,  40  D.  186. 

The  statute  of  limitations  does  not  prevent 
proof  of  a  claim  against  an  insolvent*  where 
the  claim  was  not  oarred  when  the  notice  of 
proceedings  in  insolvency  was  first  published, 
though  the  statutory  period  has  run  before 
the  claim  is  proved,  limot  v.  Tkacher,  41 D. 
444. 

Claims  against  sa  insolvent's  estate  may 
be  proved  at  the  fifth  meeting  of  creditors, 
under  the  Massachusetts  insolvent  law  of 
1838,  but  only  so  as  to  affect  funds  remaining 
unappropriated  in  the  assignee's  hands.    lb. 

17.  Aighte  of  creditors.  —An  insolvent 
debtor  has  a  legal  right  to  give  a  preference 
to  one  oreditor  over  another.  Woodbury  v. 
Bowman,  81  D.  40. 

Money,  notes,  eta,  left  with  a  third  per- 
son, by  an  insolvent  debtor  contemplating 
suicide,  with  a  letter  inside  the  bundle  di- 
rected to  one  of  his  creditors,  stating  that 
they  are  to  be  appropriated  to  payment  of 
his  claims,  and  that  if  anything  is  left,  it  is 
to  go  to  the  debtor's  ohildren,  if  delivered  to 
the  creditor  by  the  person  with  whom  they 
are  left  after  the  debtors  death,  may  be  re- 
tained by  such  oreditor  as  against  the  other 
creditors,  so  far  as  necessary  to  satisfy  his 
claims.    lb* 

Counsel  should  be  appointed  to  make  ab- 
sent creditors  parties  in  oases  of  voluntary 
surrender.  Northern  Bank  v.  Squire*  58  D. 
682. 

An  order  of  court  accepting  a  surrender  of 
an  insolvent's  property,  and  staying  all  pro- 
ceedings against  him,  precludes  creditors 
from  instituting  a  suit  in  another  court, 
when  the  order  is  authorised  by  the  laws  of 
this  state.    lb. 

Where  a  trustee  of  an  insolvent  estate  re- 
fuses to  initiate  proceedings  to  annul  a  fraud- 
ulent conveyance  made  by  the  debtor,  and 
the  creditors  are  thereby  oompelled  to  insti- 
tute such  proceeding  in  their  own  behalf, 
and  the  conveyance  is  set  aside,  counsel  fees 
are  a  proper  charge  against  the  trust  fund. 
Matter  of  Lehman,  3  R.  132. 

At  the  meeting  of  the  creditors  of  an  in- 
solvent, one  of  the  creditors  refused  to  sign 
a  discharge  unless  he  was  first  paid  or  se- 
cured a  sum  of  money,  pert  of  his  demand. 
Another  creditor  gave  aim  his  promissory 
note  for  this  sum,  when  he  signed.  In  an 
action  brought  on  the  note,  —  held,  that  the 
note  was  absolutely  void,  being  against  the 
policy  and  in  fraud  of  the  insolvent  act. 
Teomam  v.  CkaUertan,  6  D.  277. 
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18.  Order  of  payment  of  debts.  —  A, 
the  maker,  and  B,  the  indoraer,  of  a  promis- 
sory note,  made  assignments  far  the  benefit 
of  their  respective  creditors.  Each  estate 
paid  a  dividend.  Held,  that  the  holder  of 
the  note  was  entitled  to  a  dividend  upon  the 
whole  amount  of  the  note  from  each  estate. 
Miller's  Estate,  22  R.  754. 

19.  Priority  of  the  government.— 
Priority  in  favor  of  the  United  States,  as  to 
the  collection  of  debts  under  the  various  acts 
of  Congress,  exists  only  in  cases  of  known 
and  legal  insolvency,  manifested  by  some 
notorious  act  of  the  debtor  pursuant  to  law, 
and  does  not  apply  to  a  case  of  mere  in- 
ability to  pay.  Farmer*'  Bank  v.  Beaston, 
28  D.  226. 

Such  priority  is  not  given  in  the  case  of  a 
banking  corporation  indebted  to  the  United 
States  by  the  selection  of  trustees  to  wind 
up  their  business,  under  a  special  act  of  the 
legislature  passed  upon  their  application, 
where  such  trustees  are  not  selected  after 
notice,  as  required  by  the  act,  and  do  not 
accept  the  trust,     lb. 

20.  When  a  discharge  will  be  re- 
fused. —  A  fraud  will  deprive  the  debtor  of 
the  benefit  of  the  insolvent  act,  if  it  come 
within  the  language  of  the  preamble,  though 
it  is  not  enumerated  in  the  specification  of 
frauds  in  the  enacting  clause.  Montesquieu 
v.  HeU,  23  D.  471. 

An  allegation  of  fraud  against  an  insolvent 
is  supported  by  proof  that  a  debt  was  fraud- 
ulently contracted  by  him.    lb. 

An  insolvent  preferring  a  creditor  is,  under 
the  New  York  Revised  Statutes,  deprived 
of  the  benefit  of  the  insolvent  laws.  Egberts 
v.  Wood,  24  D.  236. 

A  discharge  in  insolvency  after  prior  in- 
solvency is  invalid,  under  the  Massachusetts 
statute,  without  the  written  assent  of  three 
fourths  of  the  creditors,  unless  the  estate  pays 
fifty  per  cent  of  the  debts.  TebbtUs  v.  Pick- 
ering, 51  D.  43. 

21.  Effect  of  discharge,  generally.  — 
A  discharge  in  bankruptcy  granted  under 
the  laws  of  a  state,  as  between  citizens  of 
the  state  where  the  discharge  is  granted, 
and  as  to  contracts  made  and  to  be  executed 
there,  is  valid  and  binding  everywhere. 
NortJxrn  Bank  v.  Squires,  68  D.  682. 

A  recital  of  jurisdictional  facts  in  a  dis- 
charge is  prima  facie,  but  not  conclusive, 
evidence  of  the  facts  recited.  Stanton  v. 
Ellis,  64  D.  512. 

An  indoraer  is  not  affected  by  the  maker'c 
discharge  under  the  insolvent  laws,  where 
he  became  chargeable  on  the  note  before 
such  discharge,  but  did  not  pay  the  debt 
until  afterwards.  Ainslie  v.  Wilson,  17  D. 
532. 

Where  husband  and  wife  made  a  promis- 
sory note,  the  discharge  of  the  husband  in 
insolvency  does  not  release  the  wife.  Alters 
v.  Forbes,  43  K.  557. 
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upon  pending  suite. — An 
assignment  under  the  Massachusetts  insol- 
vent act  of  1838  dissolves  attachments  pre- 
viously levied.  Ward  v.  Proctor,  39  D.  * 82. 
The  saving  clause  in  that  act,  preserving 
rights  already  accrued  under  the  law  re- 
pealed thereby,  does  not  save  an  attachment 
levied  during  the  suspension  of  that  act, 
while  the  United  States  bankrupt  act  of 
1841  was  in  operation,  so  as  to  prevent  the 
dissolution  of  such  attachment,  by  an  assign- 
ment under  the  insolvent  law  after  its  re- 
vival by  the  repeal  of  the  bankrupt  act     lb. 

Attaching  creditors  who  have  acquired  a 
valid  lien  in  Connecticut,  upon  a  debt  doe 
a  Massachusetts  insolvent,  may  enforce  their 
lien  by  prosecuting  their  claims  to  judgment 
and  execution,  notwithstanding  the  subse- 
quent discharge  of  the  insolvent  under  the 
bankrupt  law  of  Massachusetts.  Upton  v. 
Hubbard,  73  D.  670. 

A  qualified  judgment  may  be  had  and 
execution  issue  against  property  attached  by 
creditors  in  Connecticut,  even  if  a  personal 
judgment  against  a  foreign  insolvent  is  pre- 
vented by  nia  discharge  under  bankrupt 
proceedings  instituted  in  another  state.     Jb, 

Defendants  discharge  under  the  insolvent 
laws  does  not  necessarily  show  want  of  juris- 
diction on  the  part  of  a  jnstice  of  the  peace 
to  render  a  judgment  against  him  for  a  cause 
of  action  that  accrued  prior  to  his  applica- 
tion for  the  benefit  of  such  laws.  Veal  w. 
Harris,  63  D.  686. 

28.  What  debte  are  barred.* — A  dis- 
charge of  the  maker  of  a  negotiable  note,  un- 
der the  insolvent  laws  of  a  state  where  the 
contract  was  made,  and  of  which  the  parties 
were  then  inhabitants  and  citizens,  is  a  good 
defense  in  an  action  brought  in  another  stats 
by  a  citizen  of  that  state  to  whom  the  note 
was  indorsed  after  such  discharge  was  duly 
obtained.  Baker  v.  Wtteuton,  4  D.  71;  iror* 
ton  v.  Cook,  23  D.  342. 

A  discharge  under  a  state  insolvent  law  is  a 
bar  to  an  action  on  a  draft  made  and  payable 
within  the  state,  between  citizens  thereof, 
though  the  payee  removed  from  the  stats 
after  the  contract  and  before  the  discharge, 
pursuant  to  a  previous  intention.  Brigkam 
v.  Henderson,  48  D.  610.  S.  P.,  Stoddard 
v.  Harrington,  97  D.  80;  1  R.  92. 

The  discharge  of  the  maker  of  a  note  dis- 
charges the  debt  for  which  the  note  was 
given,  and  destroys  its  negotiable  qualities, 
and  a  subsequent  transfer  of  it  is  void.  De» 
puy  v.  Swart,  20  D.  673. 

A  discharge  under  the  insolvent  act  of 
Connecticut,  by  which  the  person  of  the 
debtor  is  protected  from  arrest  and  impris- 
onment for  any  debt  due  to  any  creditor 
named  in  the  petition  of  the  insolvent,  is  no 

*  What  demands  may  be  discharged  by  lnsol» 
vent  laws,  see  extended  note,  28  D.  M7-V&. 

What  are  fiduciary  debte,  within  meaning  of 
|  insolvent  laws,  «ee  note,  77  i>.  Jb*-tfS7. 
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bar  to  a  suit  brought  by  any  of  the  creditor* 
against  such  debtor,  in  another  state.  Such 
discharge  is  limited  to  the  person  only,  with- 
out discharging  the  debt,  and  is  local  in  its 
effects.      White  v.  Garfield,  5  D.  249. 

Until  demand  of  payment  has  been  made, 
the  liability  of  one  who  has  received  money 
to  the  use  of  another  is  not  a  "  debt,"  within 
the  meaning  of  an  act  discharging  insolvent 
debtors  from  all  "  debts,"  etc  Pease  v.  Fol> 
ger,  7  D.  213. 

A  discharge  in  insolvency  does  not  release 
a  debt  not  included  in  the  insolvent's  sched- 
ule.    RuseeU  v.  Roger*,  13  D.  328. 

Insolvency  will  not  avail  as  a  defense,  nor 
bar  a  recovery  of  money  promised  in  an  ao- 
tion  at  law,  when  the  consideration  is  an  act 
to  be  performed  subsequent  to  the  insolvency. 
Smith  v.  Busby,  57  D.  207. 

A  debt  contracted  before  the  passage  of  an 
insolvency  law  cannot  be  discharged  there- 
under, the  creditor  not  becoming  a  party  to 
the  proceedings,  although  merged  in  a  judg- 
ment rendered  after  the  discharge.  Conway 
v.  Seanums,  45  R.  579;  Hicks  v.  Hotchkiss,  11 
D.  472. 

Where  a  defendant  has  been  discharged  un- 
der the  insolvent  act  from  confinement  at  the 
suit  of  the  plaintiff,  — held,  that  the  act  did 
not  prohibit  the  plaintiff  suing  the  defendant, 
—  1.  For  debts  which  had  been  paid  by  the 
plaintiff  as  the  defendant's  indorser  since  his 
discharge,  but  which  notes  were  in  existence 
at  the  time  of  such  discharge;  and  2.  For 
debts  due  by  the  defendant  to  the  plaintiff  be- 
fore the  arrest  and  discharge,  but  whioh  had 
not  been  sued  on,  and  on  which  no  dividend 
had  been  received;  that  the  law  operates  a 
discharge  only  as  to  such  suits  as  are  pend- 
ing, or  on  the  debts  of  those  creditors 
(whether  suing  or  not)  who  may  think 
proper  to  receive  a  dividend.  Duncan  v. 
Brown,  10  D.  679. 

84.  Pleading  a  discharge.  —Whether 
a  party  is  ever  allowed  to  allege  his  dis- 
charge in  insolvency  as  plaintiff,  queers*  UUr 
man  v.  Lion,  83  D.  783. 

95.  Discharge  does  not  operate  upon 
contracts  made  and  to  be  performed 
without  the  state. — A  discharge  under 
the  insolvent  laws  of  a  state  does  not  affect 
persons  residing  nor  contracts  to  be  per- 
formed beyond  the  limits  of  the  state. 
Larrabee  v.  TatboU,  46  D.  637. 

A  discharge  under  the  bankrupt  law  of 
another  state  will  not  bar  a  suit  here  upon 
a  contract  made  before  such  discharge.  Mason 
v.  Wash,  12  D.  138.  S.  P.,  Vanuxem  v.  Ha- 
niehursts,  7  D.  582;  Smith  v.  Smith,  3  D.  410; 
Watson  v.  Bourne,  6  D.  129. 

A  discharge  under  the  insolvent  laws  of 
one  state  is  not  a  bar  to  a  suit  prosecuted  in 
that  state  for  the  recovery  of  a  debt  con- 
tracted in  another  state,  where  the  parties 
were  resident  when  the  contract  was  made. 
Hicks  v.  Hotchkiss,  11  D.  472. 


86.   nor  upon  contracts  made 

within  the  state  with  non-residents.  — 
A  discharge  under  a  state  insolvent  law  is 
invalid  against  citizens  of  other  states.  Nor* 
ton  v.  Cook,  23  D.  342. 

A  citisen  of  another  state  does  not  waive 
his  extraterritorial  immunity  by  appearing 
and  opposing  the  petition  or  the  order  to 
show  cause  why  an  assignment  should  not 
be  made.    lb. 

The  discharge  under  the  insolvent  law  of 
one  state  is  no  bar  to  a  suit  in  another,  by  a 
citizen  of  the  latter,  for  a  debt  contracted 
within  it,  and  who  has  not  in  any  degree 
come  in  under  the  proceedings  of  the  in- 
solvent law  of  the  former  state.  Van  Bough 
v.  Van  Arsdafo,  2  D.  259;  Fetch  v.  Bugbee, 
77  D.  203;  Easterly  v.  Goodwin,  95  D.  237. 

A  discharge  under  a  bankrupt  law  of  the 
state  in  which  the  contract  was  made,  and 
of  which  the  debtor  was  a  citizen,  is  a  good 
bar  to  an  action  upon  such  contract  in  the 
state  in  which  the  creditor  resides.  Blanch' 
ard  v.  Russell,  7  IX  106. 

A  discharge  under  a  state  insolvent  law, 
of  a  oitizen  of  that  state,  does  not  release 
him  from  liability  on  a  note  made  to  a  citizen 
of  another  state,  and  payable  in  the  latter 
state,  whether  the  law  was  passed  before  or 
after  the  note  was  made.  Frew  v.  Kirk,  23 
D.  581.  8.  P.,  Savoye  v.  Marsh,  43  D.  451; 
Tebbetts  v.  Pickering,  51  D.  48;  Fessenden  v. 
WiOey,  79  D.  762;  Pratt  v.  Cham,  4  R.  718. 

The  same  constitutional  rule  operates  in 
the  courts  of  the  state  where  the  insolvent 
resides,  as  in  the  United  States  court,  with 
respect  to  such  cases.  Frey  v.  Kirk,  28  D. 
581. 

A  discharge  under  a  state  insolvent  law 
does  not  bar  an  action  by  a  non-resident 
principal  for  the  price  of  goods  sold  by  his 
factor  residing  within  the  state  to  the  in- 
solvent, though  the  bills  were  made  out  in 
the  factor's  name  as  vendor,  where  he  in- 
formed the  debtor  that  he  was  selling  on 
commission  for  a  citizen  of  another  state, 
but  did  not  name  him.  Ilslry  v.  Merriam, 
54  D.  721. 

The  discharge  of  the  defendant  under  the 
insolvent  laws  of  New  York  will  not  bar  a 
suit  upon  judgments  recovered  against  him 
in  the  state  of  New  York,  and  previous  to 
his  application  for  discharge  assigned  to  a 
citizen  of  Iowa.  Hawley  v.  Hunt,  1  R. 
273. 

A  non-resident  and  non-assenting  creditor 
is  not  bound  by  the  debtor's  discharge  under 
state  insolvent  laws,  no  matter  where  the 
debt  originated  or  was  made  payable.  The 
citizenship  of  the  parties  governs,  and  not 
the  place  where  the  contract  was  made  or 
was  to  be  performed.     lb. 

27.  Impeaching  the  discharge.  — 
The  provision  in  insolvency  law  of  grounds 
which  may  be  urged  and  which  will 
render  voidable  the   discharge  granted  to 
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an  insolvent  relates  to  facts  extraneous  to 
those  appearing  on  the  record.  Bat  other 
causes  may  be  urged,  such  as  that  there  was 
no  sufficient  publication  of  the  insolvents 
application  for  discharge.  Ullman  v.  Lion, 
83  D.  783. 

A  discharge  under  the  insolvent  laws  is 
uot  void,  though  the  debtor  aid  in,  assent 
to,  and  solicit  the  nomination  of  friendly 
creditors  99  commissioners,  unless  fraud  be 
shown.     Baker  v.  Wheaton,  4  D.  71. 

The  reco/d  of  discharge  is  conclusive  that 
the  debtor  complied  with  all  things  required 
by  law  it j  entitle  him  to  a  discharge,  and 
cannot  be  inquired  into  collaterally.  Sheet* 
v.  Hav>l,  16  D.  486. 

28.  What  acknowledgment  or  new 
promote  will  revive  the  debt  dis- 
charged. —  An  absolute,  unconditional 
promise  by  a  person  to  pay  a  debt  from 
which  he  has  been  discharged  by  proceed- 
ing* in  insolvency  creates  a  binding  contract, 
upon  which  an  action  may  be  maintained 
against  him.  Earnest  v.  Parke,  27  D.  280; 
Knight  v.  House,  96  D.  515. 

A  distinct,  unequivocal  promise  to  pay  is 
necessary  to  revive  the  debt.  Merriam  v. 
Bailey,  48  D.  591. 

The  moral  obligation  to  pay  remains,  and 
is  a  sufficient  consideration  in  law  to  support 
»  promise  by  the  debtor  to  pay  the  debt. 
Wtlson  v.  Russell,  71  D.  645. 

A  new  promise  in  writing  to  pay  a  debt* 
made  after  commencement  of  proceedings 
in  insolvency,  and  before  the  granting  of  a 
certificate  of  discharge,  is  valid  and  binding. 
Urow  v.  WUmarth,  83  D.  701. 

The  inapplicability  of  Reed  v.  Frederick,  8 
Gray,  230,  to  this  case,  disoussed;  and  if  ap- 
plicable, the  dictum  in  that  case  could  not  be 
sustained.     lb. 

A  resident  of  Rhode  Island  gave  his  prom- 
issory note,  dated  in  Massachusetts,  to  a 
person  residing  there,  by  which  he  promised 
to  pay  forty  pounds  in  certain  lands,  at  nine 
shillings  per  acre.  Afterwards,  the  maker 
obtained  his  discharge  under  an  insolvent  act 
of  Rhode  Island,  and  removed  to  New  York. 
He  admitted  to  the  representatives  of  the 
payee  that  he  would  not  convey  the  land, 
and  promised  to  settle  the  note.  In  an 
action  brought  against  him  for  money  lent 
and  advanced,  — held,  that  the  note  was  ad- 
missible in  evidence  under  the  money  counts, 
and  as  connected  with  the  acknowledgment, 
was  sufficient  evidence  of  consideration. 
Smith  v.  Smith,  3D.  410. 

29.  What  will  not  do  so.  —Part  pay- 
ment of  a  note  by  an  insolvent  after  dis- 
charge is  not  sufficieut  evidence  of  a  distinct 
and  unequivocal  promise  to  pay  the  residue, 
so  as  to  revive  the  debt.  Merriam  v.  Bay  ley, 
48  D.  591. 

30.  Whether  new  promise  or  origi- 
nal debt  must  bo  relied  on.  —  A  new 
promise  to  pay  a  note  after  discharge  does 


not  renew  the  old  contract     Devuy  v.  Swart, 
20  D.  673. 

A  new  promise  to  the  original  payee  after 
the  discharge,  and  before  the  note  is  trans- 
ferred, will  not  support  an  action  by  the 
transferee,     lb. 

The  note  merely  furnishes  the  considera- 
tion of  the  new  promise,     lb* 

Where  a  debt  has  been  discharged  under 
proceedings  in  insolvency,  and  the  debtor 
subsequently  promises  to  pay  the  debt,  it  is 
sufficient  for  the  creditor  to  declare  upon 
the  original  contract  alone.  And  in  reply 
to  defendant's  plea  of  such  discharge,  it  will 
be  sufficient  to  allege  that  defendant  assented 
to,  ratified,  renewed,  and  confirmed  the 
promises  mentioned  in  the  declaration. 
Shippey  v.  Hendermm,  7  P.  458;  Depuy  v. 
Svxirt.  20  D.  673. 

31.  Rules  peculiar  to  insolvent  part- 
nerships. —  A  debt  due  from  a  partner  to 
his  firm  passes  on  its  insolvency,  like  other 
debts,  to  the  creditors  of  the  firm,  who  are 
alone  entitled  to  receive  payment  of  such 
debt     Ward  v.  Brandt,  13  D.  352. 

82.  — —  or  corporations.  —  Debts 
created  prior  to  the  passage  of  an  act  dis- 
charging insolvent  corporations  and  their 
stockholders  from  all  their  corporate  liabili- 
ties, upon  making  the  assignment  therein 
prescribed,  are  exempt  from  the  operation  of 
a  discharge  under  such  aot,  because,  as  to 
them,  the  aot  is  unconstitutional;  bat  a 
creditor  accepting  a  dividend  under  the 
assignment  waives  the  benefit  of  the  ex- 
emption, and  his  debt  is  barred,  Van  Soph 
v.  Whitlodc,  37  D.  246. 

INSOLVENT  ESTATES. 

Administration   of,    see    Executors,    ate., 
184-190. 

INSOLVENT  LAWS. 

Effect  of  bankrupt  aot  on,  see  Babejiuttcy, 
6, 

8ee  Imsolvekgt,  1-5. 

INSPECTION. 

Compelling  attorney  to  produce  documents, 

see  Attorn  by  akd  Client,  53. 
Of  books  and  papers,  order  for,  see  DlBOOV* 
12. 


INSTANTANEOUS 
Of  husband,  see  Dower,  14. 

INSTBU0TI0N8. 

As  to  contributory  negligence,  see  Negli- 
gence, 34. 

By  principal  to  agent,  see  Aoency,  16,  52. 

Duty  of  factors  to  follow,  see  Factors,  4,  5. 

Erroneous,  but  non-  prejudicial,  see  Appeal, 
45,46. 

Errors  in,  when  ground  for  new  trial,  sat 
New  Trial,  13,  14,  66. 
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In  actions  against   carriers,   see  Carriers, 

117. 

In  actions  for  assault,  see  Assault,  14. 

In  actions  for  fraud  or  deceit,  see  Fraud, 
23. 

In  actions  founded  on  negligence,  aee  Neg- 
ligence, 21,  22. 

In  actions  on  guaranties,  see  Guaranty,  36. 

In  actions  on  insurance  policies,  see  In- 
surance, 195. 

In  breach  of  promise  cases,  see  Marriage 
and  Divorce,  89. 

In  civil  action  for  causing  death,  see  Neg- 
ligence, 44. 

In  eivil  action  for  seduction,  see  Seduction, 
13. 

On  criminal  trial  for  seduction,  see  Seduc- 
tion, 20. 

On  trial  for  assault,  see  Assault,  90,  40. 

On  trial  of  writ  of  entry,  see  Entry,  6. 

Presumptions  as  to,  on  appeal,  see  Appeal, 
24. 

Berersal  for  errors  in,  in  criminal  esses,  see 
Appeal,  166,  157. 

Berersal  for  errors  in,  or  refusal  of,  see 
Appeal,  32,  33. 

To  jury,  in  ciril  cases,  see  Trial,  VL 

To  jury,  in  ejectment,  see  Ejectment,  41. 

To  jury,  on  criminal  trial,  see  Trial,  179- 
192. 

Waiver  of  objections  to,  see  Appbal,  08. 

What  are  proper,  see  Trial,  73-82. 

When  improper,  see  Trial,  83-88,  92. 

See  also  Counterfeiting,  9;  False  Pre- 
tenses, 9;  Homicide,  V.;  Larceny,  28; 
Lirel,  21:  Malicious  Prosecution,  16; 
Rape,  16;  Replevin,  29;  Robbery,  4; 
Slander,  39;  Trespass,  25,  36,  43. 

INSURANCE. 

[Includes  the  law  relative  to  contracts  of  Insur- 
ance, whether  to  Indemnify  for  pecuniary  loss, 
a«<  hi  the  case  of  firt  aud  marine  insurance,  or  to 
pay  a  liquidated  sum  on  the  happening  of  a  given 
event,  e.  g.t  the  death  of  one  whose  life  la  insured. 
The  law  relative  to  Insurance  companies,  and 
rules  of  procedure  in  actions  on  policies,  are  also 
embraced.] 

Insurance  brokers,  see  Brokers,  8. 

Of  mortgaged  premises,  rights  of  parties  as 
to,  see  Mortgages,  41. 

Parol  evidence  to  explain  policy,  see  Evi- 
dence, 121. 

Proceeds  of,  when  liable  to  attachment,  see 
Attachment,  30. 

Reformation  of  policy,  see  Equity,  39. 

L  General  Principles. 
IL   Fire  Insurance. 
III.   Lint  and  Accident  Insurance, 
IT.   Marine  Insurance. 

1.  insurable  Interest. 

2.  The  PoUey,  and  how  Construed. 
2.  Double  Insurance;  Reinsurance. 

4.  Warranties;  Representations;  Con- 

cealment. 

5.  Perils  Insured  against. 
ft.  When  U*  Risk  Xegms  and  Ends. 
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7.  Deviation. 

8.  Total  and  Partial  Loss. 

9.  Abandonment. 

10.  Adjustment 

11.  Aveivige. 

12.  Preliminary  Proofs. 

13.  Extent  of  Insurer's  JMbtiUw. 
V.  Actions  on  Insurance  FouonsV 

VL  Insurance  Companies. 

I.  General  Principles. 

1.  Agreements  for  insurance^  fm» 
orally.  —  Neither    the    payment    of    the 

Eremium  nor  the  reception  of  the  polio/ 
y  the  insured  is  a  prerequisite  to  a  con- 
tract of  insurance;  such  contract  is  com- 
pleted when  there  is  an  assent  to  the  terms 
of  it,  by  the  parties,  and  upon  a  valuable 
consideration.  Blanchard  ▼.  Waite.  48  D. 
474. 

Insurance  is  a  contract  of  indemnity,  in 
which  parties  may  stipulate  for  the  manner 
and  time  in  which  that  indemnity  shall  be 
made  and  valued;  and  where  such  is  the  case, 
the  law  will  carry  out  their  contract.  Com* 
monweaUh  Ins.  Co.  v.  Bennett,  73  D.  418. 

An  insurance  made  without  the  issue  of  a 
policy-  is  to  be  regarded  as  made  upon  the 
terms  and  subject  to  the  conditions  in  the 
ordinary  forms  of  policies  used  by  the  com- 
pany at  the  time.  Eureka  Ins.  Co.  v.  Robin* 
son  etc  Co.,  94  D.  66. 

Plaintiff,  at  the  solicitation  of  the  agent  of 
a  fire  insurance  company,  signed  an  applies* 
tion  for  a  policy,  wherein  it  was  provided 
that  the  policy  should  take  effect  from  the 
day  the  application  was  approved,  and  gave 
his  note  for  the  premium.  The  agent  gave 
a  receipt  for  the  note,  at  the  same  time 
promising  plaintiff  that  the  policy  would 
take  effect  from  the  date  of  the  application. 
The  application  was  sent  to  the  principal 
offioe,  and  was  rejected;  but  before  the  agent 
had  informed  plaintiff  of  the  failure  of  the 
negotiations,  the  property  proposed  to  be  in- 
sured was  destroyed  by  fire.  Held,  that 
there  was  no  valid  contract  of  insurance. 
Winnesheik  Ins.  Co.  v.  Hoharaft,  5  R.  64. 

A.  applied  to  defendant  s  agent  for  insur- 
ance on  his  property  on  the  18th  of  the 
month,  and  it  was  agreed  that  the  agent 
should  issue  and  send  to  A.  the  policy  on 
that  day.  The  policy  was  in  fact  issued  on 
and  bore  the  date  of  that  day,  but  was  not 
delivered  to  A.,  nor  the  premium  paid,  until 
the  22d.  The  policy  contained  a  condition 
that  it  should  be  void  in  ease  of  prior  or  sub- 
sequent insurance.  On  the  21st  of  the  same 
month,  A.  applied  to  the  agent  of  the  P.  com- 
pany for  insurance  on  the  same  property, 
and  the  terms  were  agreed  on,  and  the  pre- 
mium paid.  The  agent  of  the  P.  company, 
having  no  blanks  for  policies,  agreed  to  send 
a  policy  to  A.,  and  gave  him  a  receipt  speci- 
fying the  property  to  be  insured.  Ine  usual 
policies  of  the  P.  company  contained  a  oon- 
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dition  of  avoidance  in  case  of  other  insur- 
ance, Neither  company  was  informed  of 
the  transaction  with  the  other.  On  the 
26th  of  the  month,  the  insured  property  was 
burned.  As  soon  as  the  P.  company  was  in- 
formed of  the  policy  issued  by  defendant,  it 
treated  its  contract  with  A.  as  void.  In  an 
action  on  tho  policy  issued  by  defendant,  — 
held,  1.  That  the  policy  became  operative 
and  binding  from  the  day  it  was  issued, 
though  not  delivered,  and  was  therefore 
prior  to  the  P.  company's  contract;  2.  That 
the  effect  of  the  receipt  given  by  the  agent 
of  the  P.  company  was  to  bind  the  company, 
the  same  as  if  a  policy  with  the  ordinary 
conditions  had  been  issued;  3.  That  the 
contract  with  the  P.  company  being  void  by 
reason  of  the  prior  insurance,  and  being  so 
treated  by  the  company,  did  not  amount  to 
a  breach  of  the  condition  in  defendant's 
policy  against  subsequent  insurance.  Hub- 
bard v.  Hartford  Firt  Ins.  Co.,  11  R.  126. 

8.  Oral  agreement*.  —The  contract  of 
insuranoe  need  not  be  a  specialty,  or  even  in 
writing.  It  may  be  oral  only.  Viele  v.  Oer- 
mania  ins.  Co.,  96  D.  88;  Sanborn  v.  F.  I. 
Co.,  77  D.  419;  Northwestern  L  Co.  v.  Mtna 
In*.  Co.,  99  D.  145;  BUis  v.  Albany  City  Ins. 
Co.,  10  R.  495.  Contra,  Bell  v.  W.  M.  4  F. 
I.  Co.,  39  D.  542. 

An  insurance  company  has  authority  to 
make  an  oral  contract  of  insurance,  though 
authorized  by  their  charter  to  make  con- 
tracts by  the  signature  of  their  president,  or 
such  other  person  as  their  rules  and  by-laws 
should  direct  Sanborn  v.  F.  I.  Co.,  77  D. 
419. 

A  provision  in  a  company's  charter  requir- 
ing that  "  all  policies  and  contracts  of  insur- 
anoe .  •  •  •  shall  be  subscribed  by  the 
president,''  relates  only  to  executed  insur- 
ances, and  does  not  abridge  the  common-law 
right  to  make  an  oral  executory  contract  for 
insuranoe.  Security  Fire  Ins.  Co.  v.  Ky.  Ma* 
rine  /as.  Co.,  3  R.  301.  But  see  Hennmg  v. 
United  States  Ins.  Co.,  4  R.  332. 

A  parol  contract  of  marine  insuranoe  is 
valid,  and  an  action  can  be  maintained 
thereon.  Northwestern  I.  Co.  v.  JStna  Ins. 
Co.,  99  D.  145. 

An  oral  agreement  for  insurance  will  be 
enforced  in  equity.  Wooddy  v.  Old  Domin- 
ion Ins.  Co.,  31  R.  732. 

An  oral  contract  to  issue  a  policy  of  insur- 
anoe is  binding,  and  may  be  specifically  en- 
forced, or  the  court  may  award:  damages  the 
same  as  in  an  action  on  an  executed  policy. 
Security  Firt  Ins.  Co.  v.  Ky.  Marine  Ins.  Co.,  3 
R301. 

A  parol  oontract  of  insurance  is,  in  effect, 
the  contract  of  the  company  as  expressed  in 
the  policies  commonly  issued  by  them.  Hub- 
bard v.  Hartford  Fire  Ins.  Co.,  11  R.  125f 
De  Grove  v.  Metropolitan  Ins.  Co.,  19  R. 
106. 

A  parol  agreement  of  insuranoe  indefinite 


as  to  time  and  rate  of  premium  is  incapable 
of  enforcement.  Strohn  v.  Hartford  Firm 
Ins.  Co.,  19  R.  777. 

In  an  aotion  on  an  oral  oontract  of  insur- 
ance, where  it  appeared  that  plaintiff's  agent 
had  prepared  a  general  application  and  sent 
it  to  defendant?  agent,  who  said  he  would 
take  two  thirds  of  the  risk,  whereon  the  two 
met,  and  the  amount,  rate,  and  time  of  in- 
surance were  agreed  on  between  them;  that 
the  two  agents  had  running  accounts  with 
each  other,  and  settled  once  a  month;  that 
the  same  afternoon  the  property  was  de- 
stroyed by  tin,  and  the  defendant's  agent 
then  called  upon  the  plaintiff's  agent,  and 
said  he  did  not  consider  the  risk  completed, 
— held,  that  there  was  evidence  for  toe  jury 
of  a  oontract  of  insurance,  which  began  im- 
mediately. Sanborn  v.  Fireman's  Ins,  Co., 
77  D.  419. 

F.  entered  into  verbal  negotiations  with 
the  agent  of  an  insuranoe  company  for  a 
policy  of  fire  insuranoe.  The  agent  was  au- 
thorised "to  bind  the  eompany  during  the 
correspondence, "  but,  through  his  neglect, 
the  company  did  not  receive  and  act  upon 
the  application  of  F.,  until  a  loss  by  fire  had 
occurred.  Held,  that  the  company  was  liable, 
a  parol  contract  of  insuranoe  being  valid 
under  the  New  York  decisions.  Fist  v.  Cot- 
tenet,  4  R.  715;  AngeU  v.  Hartford  Fkrt  Ins. 
Co.,  17  R.  322. 

The  plaintiff  made  an  application  for  fire 
insurance  to  defendant's  local  agent.  Tho 
agent  orally  agreed  to  place  a  certain  amount 
at  a  certain  rate  upon  the  risk  at  once,  and 
to  bind  it,  and  immediately  made  a  memo- 
randum to  that  effect  in  the  "  binding-book." 
The  policy  was  not  to  issue  until  a  special 
agent  had  inspected  and  approved  the  risk, 
which  was  specially  hazardous.  The  local 
agent  had  written  authority  "to  receive 
proposals  for  insuranoe,9'  and  was  intrusted 
with  blank  policies  signed  by  defendant's 
officers,  which  he  was  accustomed  to  fill  up 
and  deliver  without  consulting  the  defend- 
ant. He  had  frequently,  without  its  knowl- 
edge and  assent,  issued  policies  upon  the 
same  class  of  risks,  without  previous  consul- 
tation with  defendant;  and  insurance  agents 
were  accustomed  to  bind  their  principals  by 
preliminary  oral  agreements  until  policies 
could  conveniently  he  issued.  Held,  in  an 
action  upon  an  oral  oontraot  of  insuranoe, 
that  a  jury  was  warranted  in  finding  that  the 
agent  made  an  oral  agreement  for  insuranoe 
within  the  apparent  scope  of  his  authority. 
Putnam  v.  Home  Ins.  Co.,  25  R.  93. 

3.  Memorandum  of  insurance.  —To 
correct  an  error  in  a  policy,  recourse  may  be 
had  to  the  original  memorandum  of  applica- 
tion for  insurance,  and  its  indorsements, 
showing  its  acceptance  by  the  company. 
Lippincott  v.  Ins.  Co.,  23  D.  467. 

The  fact  that  the  memorandum  of 
snot)  against  fire  on  an  unfinished 
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lying  at  a  wharf  was  entered  in  the  marine 
docket  of  the  insurance  company  does  not 
determine  the  nature  of  the  contract  and 
make  it  one  of  marine  insurance.  Sureka  Ins. 
Co.  v.  Bobtnson  efc.  Co,,  94  D.  65. 

A  contract  of  insurance  must  be  regarded 
as  a  fire  risk,  where  the  hazard  is  fire  alone, 
end  the  subject  is  an  unfinished  vessel  never 
afloat  for  a  voyage,  and  not  a  subject  for 
marine  insurance.    lb. 

4.  Form  and  execution  of  poller.  — 
The  date  of  a  policy  is  not  conclusive  eviaenoe 
of  the  time  of  its  actual  subscription.  Karl 
v.  Shaw,  1  D.  117. 

Though  an  insurance  policy  expressly  re- 
quires countersigning  by  the  agent  of  the 
company,  where  the  intention  to  execute  it 
is  sufficiently  plain  it  may  be  dispensed  with. 
Myers  v.  Keustone  MuL  L.  Ins.  Co.,  67  D.  462. 
Contra,  Badger*.  Amer.  Pop.  Lift  Ins.  Co.,  4 
R.547. 

A  policy  of  insurance,  though  subscribed 
only  by  the  underwriters,  is  evidence  of  the 
contract  entered  into  by  both  parties,  and 
binds  both  so  long  as  its  conditions  are  com- 

flied  with.  Vieis  v.  Oermama  Ins.  Co.,  96 
>.  83. 

Where  the  charter  confers  upon  an  insur- 
ance company  power,  "generally,  to  do  and 
perform  all  things  relative  to  the  object  of 
the  association,  and  provides,  in  a  subse- 
quent section,  that  "  all  policies  or  contracts 
of  insurance"  shall  be  subscribed  by  the 
president  or  some  other  officer  designated  by 
the  board  of  directors  for  'that  purpose,  the 
latter  provision  does  not  disable  the  com- 
pany from  binding  itself  by  contracts  for 
policies  and  immediate  insurance  executed 
m  other  modes  and  by  other  agents,  but 
merely  prescribes  the  manner  in  whioh  the 
final  contract  or  policy  shall  be  executed. 
Dayton  Inn.  Co.  v.  Kelly,  15  R.  612. 

6.  Delivery  of  policy.  — The  contract 
of  insurance  is  complete  without  delivery  of 
the  policy,  where  an  application  has  been 
made  which  has  been  approved  and  accepted 
by  the  company  or  its  proper  agents  for  that 
purpose,  and  a  policy  has  thereupon  been 
maae  and  executed,  and  notice  of  such  exe- 
cution given  to  the  applicant.  Sheldon  v. 
Life  Ins.  Co.,  66  D.  565. 

Acceptance  of  a  proposition  to  insure  com- 
pletes the  contract  of  insurance,  and  the 
policy  sent  by  mail  to  the  agent  for  delivery 
cannot  be  rescinded  without  the  consent  of 
the  insured.  Commercial  Ins.  Co.  v.  Bollock, 
72  D.  379. 

Destruction  of  property  after  the  risk  has 
commenced,  and  before  the  polioy  is  issued, 
if  there  be  no  fraud  or  concealment  by  the 
party  insured,  makes  the  company  liable. 

A  policy  was  dated  and  issued  on  the 
1 8th  of  a  month,  but  was  not  delivered  until 
the  22d,  when  premium  was  collected  from 
the  18th.    Held,  that  the  policy  took  effect 


on  the  18th.    Hubbard  v.  Hartford  Fbre  Ins. 
Co.,  11  R.  125. 

An  application  was  made  to  the  agent  of 
defendant,  for  a  polioy  of  insurance  on  the . 
life  of  plaintiff's  hiuband,  the  applicant  pay- 
ins  fifty  dollars,  according  to  the  rules  of 
defendant  to  be  applied  on  the  first  year's 
premium,  if  the  insurance  should  be  effected. 
The  application  was  forwarded  to  defend- 
ant's office,  and  a  policy  was  made  out  and 
sent  to  the  agent  for  delivery;  but  the  in- 
sured having  died  two  days  after  the  polioy 
was  issued,  but  before  its  delivery,  the  agent 
refusing  to  deliver  it,  although  the  balance  of 
the  premium  was  offered  to  be  paid.  Held, 
that  the  policy  had  attached.  Cooper  v. 
Pacific  MuL  Ins.  Co.,  8  R.  705.  But  oom- 
pare  Herman  v.  Phoenix  MuL  Itfe  Ins.  Co., 
10  R.  154. 

6.  Interpretation  of  poUcy, generally. 
—In  the  construction  of  policies  of  insurance, 
the  intent  and  meaning  of  the  parties  are  to 
be  regarded,  more  than  the  strict  literal  sense 
of  the  words.  Cross  v.  Shaltfe,  1  D.  645. 
8.  P.,  Paiapsco  Ins.  Co.  v.  Biseoe,  28  D.  219; 
Bradley  v.  Nashville  Ins.  Co.,  48  D.  465;  High 
ley  v.  jBtna  Ins.  Co.,  86  D.  362;  West  v. 
Citkens*  Ins.  Co.,  22  R.  294.  And  parol  evi- 
dence is  admissible,  not  to  contradict  or 
change  the  terms  of  the  instrument,  but  to 
develop  and  explain  its  true  meaning.  Tee* 
son  v.  Atlantic  MuL  Ins.  Co.,  93  D.  293. 

The  proposals  and  conditions  attached  U 
a  policy  form  part  of  the  contract,  the  same 
as  if  written  m  the  body  of  it.  Duncan  v. 
Sun  F.  Ins.  Co.,  22  D.  539. 

The  provisions  of  the  charter  of  an  insur- 
ance company  constitute  part  of  the  policy. 
Burbank  v.  Rockingham,  etc  Ins.  Co.,  57  I>. 
300. 

If  an  exception  in  a  policy  is  capable  of 
two  interpretations,  equally  reasonable,  that 
must  be  adopted  which  is  most  favorable 
to  the  assured;  for  the  language  is  that  of 
the  insurers.  Western  Ins.  Co.  v.  Cropper, 
75  D.  561;  MaL  F.  I.  Co.  r.  Crane,  77  D. 
289. 

The  law  of  legal  relation  between  insurer! 
and  assured  is  the  polioy  of  insurance,  with 
its  clauses,  conditions,  and  stipulations,  by 
which  the  mutual  rights  and  liabilities  of  the 
parties  are  to  be  understood  and  measured. 
West  Branch  Ins.  Co.  v.  Helfenstein,  80  D. 
573. 

7.  Description  of  property  insured. 
—The  rule  holds  in  fire  insurance,  as  well  as 
in  marine  insurance,  that  the  description  of 
the  property  in  the  policy  is  a  warranty  bv 
the  insured,  and  an  error  therein,  whether  it 
arise  from  design  or  mistake,  is  equally  fatal 
to  his  right  of  action  on  the  contract.  Fov> 
ler  v.  jEtna  Fire  Ins.  Co.,  16  D.  460. 

When  there  is  such  variance  in  description 
of  property,  in  a  policy  of  insurance,  as 
amounts  to  a  breach  of  warranty  in  any 
material  respect,  the  result  is,  that  the  policy 
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is  void;  and  it  is  not  enough  that  an  agent 
intended  to  effect  an  insurance  on  the  prop- 
erty by  whatever  description  might  be  cor- 
rect. Tesson  v.  Atlantic  MvL  Ins.  Co.,  93  D. 
293. 

Where  the  memorandum  drawn  up  by  the 
olerk  of  the  insurers  called  for  insurance  on 
a  "grist-mill/'  and  the  policy  when  issued 
was  on  a  "  mill-house,"  the  mistake  was  cor- 
rected on  a  bill  filed  by  the  insured,  after  a 
loss,  although  he  read  over  the  policy  before 
he  left  the  office.  Phoenix  F.  Ins.  Co.  v. 
Oumee,  19  D.  431. 

8.  Particular  words  and  phrases.  — 
The  expression  "  shall  be  void,  used  in  in- 
surance policies,  simply  means  that  the 
underwriters,  upon  the  violation  of  his  cov- 
enants by  the  assured,  shall  cease  to  be 
bound  by  their  covenants  in  the  policy.  The 
polioy  does  not  cease  to  have  a  legal  ex- 
istence. The  instrument  is  forfeited  at  the 
option  of  the  innocent  party;  but  he  may 
waive  the  forfeiture,  and  the  contract  will 
then  stand  as  if  no  breaoh  had  occurred. 
Viele  v.  Oermania  Ins.  Co.,  96  D.  83. 

"  Levied  on,"  and  "  taken  into  possession 
or  custody,"  have  the  same  meaning  in  the 
clause  of  an  insurance  policy,  conditioned 
that  the  insurance  should  cease  at  the  time 
property  "shall  be  levied  on  or  taken  into 
possession  or  custody, n  and  mean  an  actual 
levy  and  change  of  possession.  Commonwealth 
In*.  Co.  v.  Berger,  82  D.  604. 

9.  Validity  of  polioy.  —  An  insurance 
is  valid,  though  made  on  a  distilling  business 
carried  on  without  the  license  required  by 
law.  People**  Ins.  Co.  v.  Spencer,  91  D. 
217. 

A  policy  is  not  void  because  the  risk  was 
taken  in  violation  of  a  by-law  providing  that 
certain  risks  should  not  be  taken  unless  ap- 
proved by  a  special  committee,  the  policy 
having  been  issued  by  the  duly  authorised 
agents  of  the  company,  and  upon  a  full 
knowledge  of  all  the  facts  material  to  the 
risk.  Merchants*  Ins.  Co,  v.  Curran,  100  D. 
361. 

An  insurance  of  wines  and  liquors  as  part 
of  a  stock  of  drugs  and  medicines  and  such 
merchandise  as  is  usually  kept  in  a  country 
store,  is  not  necessarily  invalid  as  an  insur- 
ance of  liquors  kept  for  illegal  use.  Car- 
rvjan  v.  Lycoming  Fire  Ins.  Co.,  38  R. 
667. 

Insurance  on  goods  in  a  business  carried 
on  without  the  license  required  by  law  is  in- 
valid, under  a  statute  declaring  void  all 
contracts  "  in  reference  to  the  business  "  so 
conducted.  Pollard  v.  Phoenix  Ins.  Co.,  66 
R.  805. 

10.  Wager  policies.* —  For  a  premium 
of  two  and  a  half  per  cent,  A  agreed  with  B 
to  insure  a  negro  slave,  at  the  time  reported 
to  be  lost  on  board  a  boat.    B  had  no  inter- 

*  Bee  note  on  wager  policies,  82  R.  186-1X7. 
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est  in  the  negro;  but  his  loss  being  proved 
as  reported,  he  was  held  entitled  to  re- 
cover his  value.  Shepherd  v.  Sawyer,  6  D. 
617. 

Under  the  charter  of  the  defendant,  a  pri- 
vate corporation  organized  "to  unite  ac- 
ceptable young  people  in  such  a  way  as  to 
endow  each  with  a  sum  of  money,  not  to  ex- 
ceed six  thousand  dollars,  to  be  paid  at 
marriage  or  endowment,  according  to  the 
regulations  adopted,"  a  certificate  of  mem- 
bership providing  "  that  no  member  will  be 
entitled  to  any  benefit  whatever  who  marries 
in  less  time  than  three  months  from  the 
date  of  his  certificate,"  and  that  "every 
member  who  shall  have  been  in  good 
standing  for  at  least  three  months  prior 
to  his  marriage  shall  be  entitled  to  forty 
dollars  per  month  upon  each  one  thousand 
dollars  named  in  his  certificate  for  each 
whole  month  of  hie  membership,  provided 
that  the  same  shall  never  exceed  three 
thousand  dollars,  or  so  much  thereof  ae 
shall  be  realised  from  one  marriage  sibcsb 
ment  of  all  the  members  of  this  class, M  and 
procured  for  the  benefit  of  a  third  person, 
not  related  to  the  member,  but  who  was 
to  pay  the  dues  and  assessments,  and  to 
receive  two  thirds  of  the  proceeds  when  col- 
lected, is  void  as  in  restraint  of  marriage, 
and  as  a  wager  policy  of  insurance.  White 
v.  EqutiahU  etc  Union,  62  R.  325. 

11.  What  amounts  to  a  warranty.* 
—  Stipulations  in  policies  are  considered  ex- 
press warranties.  An  express  warranty  is 
an  agreement  expressed  in  a  policy,  whereby 
the  assured  stipulates  that  certain  facts  re- 
lating to  the  risk  are  or  shall  be  true,  or 
that  certain  acts  relating  to  it  have  been  or 
shall  be  done.  Duncan  v.  Sun  F.  Ins.  Ox, 
22  D.  639.  Or  it  may  be  contained  in  an- 
other paper,  if  distinctly  referred  to  in  the 
polioy,  and  expressly  made  part  of  the  con- 
tract between  the  parties;  but  a  simple  ref- 
erence is  not  enough.  Hartford  P.  L  Co. 
v.  Harmer,  69  D.  684. 

An  entry  on  the  margin  of  or  across  the 
policy,  or  on  a  separate  paper  referred  to  in 
the  policy,  and  relating  to  the  risk,  is  con- 
strued as  a  warranty.  Wood  v.  Hartford 
Ins.  Co.,  35  D.  92. 

A  warranty  must  be  embraced  in  the  policy 
itself,  or  be  made  in  legal  effect  a  part  of 
the  policy,  by  words  of  reference,  where  the 
stipulation  is  contained  in  another  instm* 
ment.  Daniels  v.  H.  R.  P.  I.  Co.,  69  D. 
192. 

12.  What  does  not.  —  A  warranty  is 
never  created  by  construction.  It  must 
appear  in  express  terms,  or  must  neces- 
sarily result  from  the  terms  of  the  eon- 
tract.  It  must  appear  on  the  face  of  the 
policy.  Jefferson  ins.  Co.  v.  Cotheai,  22  D. 
667. 

*  See  note  on  warranties  and  rare 
In  contracts  of  insurance,  M 1).  tts,  sal 
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18.  Distinction  between  warranty 
and  representation.* — The  distinction 
between  a  representation  and  a  warranty  in 
an  insurance  contract  is,  that  the  former 
precedes  and  is  not  part  of  the  contract, 
and  need  be  only  materially  true,  while  the 
latter  is  part  of  the  contract,  and  must  be 
strictly  fulfilled,  or  the  policy  is  void.  Qlen- 
dale  Woolen  Co.  v.  Protection  Ins.  Co.,  54  D. 
309;  Duncan  v.  8un  F.  Ins,  Co.,  22  D.  639; 
Daniels  v.  H.  R.  F.  I.  Co.,  09  D.  192. 

A  representation  is  an  oral  or  written 
statement  respecting  facts  concerning  the 
risk,  made  by  the  assured  to  the  under- 
writer, before  the  subscription  of  the  policy, 
and  as  a  part  of  the  preliminary  proceedings 
which  propose  the  contract.  Hartford  P.  I. 
Co.  v.  Harmer,  59  D.  684. 

Answers  to  questions  in  an  application  for 
insurance  not  required  by  conditions  of  the 
policy  are  mere  material  representations, 
and  not  warranties;  nor  are  they  incorpo- 
rated into  the  contract  or  made  part  of  the 
conditions  upon  which  it  is  founded  by  being 
contained  in  a  paper  called  a  "survey,"  to 
which  the  policy  refers,  in  words,  "for  a 
more  particular  description  of  said  premises, 
see  survey  No.  74,  furnished  by  the  insured, 
which  is  hereby  made  a  part  of  this  policy  "; 
nor  by  a  condition  in  the  policy  that  a  sur- 
rey and  description  shall  be  deemed  a  part 
of  the  policy,  and  a  warranty  on  the  part  of 
the  assured,     lb. 

Stipulations  in  applications  are  to  be  con- 
sidered representations,  rather  than  war- 
ranties, in  all  cases  where  there  is  any  room 
for  construction.  Daniels  v.  H.  R.  F.  I. 
Co.,  59  D.  192. 

A  statement  as  to  the  time  of  sailing  of  a 
vessel  is  a  representation,  and  not  a  war- 
ranty. CurtU  v.  Miu.  M.  A  F.  In*.  Co.,  29 
D.  439. 

A  statement  in  an  application  that  a  cask 
of  water  is  kept  in  the  third  story  of  the 
building  insured  is  prospectiTe,  and  in  the 
nature  of  a  representation,  and  not  a  war- 
ranty, under  a  policy  providing  that  if  the 
** representations"  in  the  application  "do 
not  contain  a  just,  full,  and  true  exposition 
of  all  the  mots,"  eta,  and  "are  material," 
the  policy  shall  be  void.  Jones  Mfg.  Co.  v. 
Manufacturer*9  M.  F.  I.  Co.,  54  D.  742. 

A  material  misrepresentation  in  an  appli- 
cation, whether  made  by  design  or  mistake, 
will  avoid  the  policy,  though  an  immaterial 
one  will  not.  But  if  the  description  of  the 
property  is  by  the  terms  of  the  policy  made 
a  warranty,  it  is  a  condition  precedent,  and 
any  mistake  therein  will  avoid  the  policy. 
Continental  Ins.  Co.  v.  Kasey,  18  K.  681. 

Although  fraud  may  be  predicated  upon 

•  Bee  an  elaborate  note  on  the  distinction  be- 
tween warrautles  and  representations,  16  D.  46S- 

answers  of  applicant,  when  deemed  representa- 
tions, and  when  warranties,  see  note,  13  R.  882- 
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a  suppression  of  truth,  a  warranty  is  only 
based  on  an  affirmation  of  something  not 
true.  Dilleber  v.  Home  Life  Ins.  Co.,  2ft  R. 
182. 

14.  Effect  of  breach  of  warranty.  — 
Insurers  are  discharged  by  a  breaoh  of  a  war* 
ranty  in  the  policy,  whether  such  breaoh 
was  or  was  not  the  cause  of  the  condemna- 
tion and  loss.  Qokoechea  v.  La.  State  Ins, 
Co.,  17  J>.  175;  Ripley  v.  JStna  Ins.  Co.,  81 
D.  862. 

A  warranty,  either  express  or  implied,  is 
in  the  nature  of  a  condition  precedent  to  a 
recovery,  and  avoids  the  contract,  if  not 
strictly  complied  with.  Farmers9  Ins.  etc. 
Co.  r.  Snyder,  30  D.  118;  Duncan  v.  Sun  P. 
Ins.  Co.,  22  D.  539. 

Breaoh  of  warranty  in  a  policy  releases 
the  insurer,  whether  the  breach  diminished 
or  increased  the  risk,  or  was  committed  for 
good  or  bad  reasons,  or  with  or  without  the 
consent  of  the  assured.  Wood  v.  Hartford 
Ins.  Co.,  85  D.  92. 

An  innocent  breaoh  of  warranty  in  an  ap- 
plication for  insurance  in  a  material  matter 
renders  the  policy  void  from  the  beginning, 
but  the  premiums  paid  may  be  recovered. 
Insurance  Co.  v.  Pyle,  58  R.  781. 

15.  Effect  of  misrepresentation. —  A 
misrepresentation  in  insurance  is  a  statement 
of  something  as  a  fact  which  is  untrue,  and 
which  the  assured  states,  knowing  it  to  be 
untrue,  with  an  intent  to  deceive,  or  which 
he  states  positively  as  true,  without  knowing 
it  to  be  true,  and  which  has  a  tendency  to 
mislead,  such  fact  in  either  case  being  ma- 
terial to  the  risk.  Daniels  v.  H.  R.  F.I.  Co., 
59  D.  192;  Clark  v.  U.  M.  F.  L  Co.,  77  D.  721. 

A  misrepresentation  must  be  material  to 
the  risk,  in  order  to  avoid  a  policy,  but  if 
material  to  the  risk  it  will  have  that  effect, 
whether  it  is  made  designedly  or  by  mistake. 
Farmers*  Ins.  etc.  Co.  v.  Snyder,  30  D.  118; 
CurtU  v.  Miss.  M.  <t  F.  Ins.  Co.,  29  D.  439; 
Bobbitt  v.  Liverpool  etc.  Ins.  Co.,  BR.  494. 

Although  the  description  in  the  represen- 
tation may  differ  very  considerably  from  the 
actual  state  of  the  property  insured,  if  such 
variation  were  not  fraudulently  intended, 
and  did  not  in  fact  affect  the  rate  of  insur- 
ance, or  change  the  actual  risk,  the  policy  is 
not  avoided.  Jefferson  Ins.  Co.  v.  Cotheal,  22 
D.  567. 

A  representation  need  not  be  literally  ac- 
curate, even  as  to  a  matter  material;  sub- 
stantial correctness  is  enough.  Farmers'  Ins, 
etc.  Co.  v.  Snyder,  30  D.  118;  Hartford  P. 
Ins.  Co.  v.  Harmer,  59  D.  684. 

A  polioy  is  not  avoided  because  of  mis- 
statements of  material  facts  contained 
therein,  where  it  is  filled  out,  issued,  and  re- 
newed by  the  agents  of  the  insurance  com- 
pany upon  a  personal  inspection  and  survey 
of  the  premises,  there  being  no  fraud  or  mis- 
representation on  the  part  of  the  insured. 
Beat  v.  Park  F.  I.  Co.,  82  D.  719. 
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One  having  simple  power  to  receive  and 
forward  applications  will  be  regarded  as  agent 
of  insurer,  and  if  the  applicant  knows,  or  is 
bound  to  know,  this,  and  also  that  the  ap- 
plication which  he  signed  was  to  be  for- 
warded and  submitted  to  the  company  as  the 
sole  basis  of  its  acceptance  or  rejection  of 
the  risk,  he  is  bound  to  see  that  the  state- 
ments and  representations  in  the  application 
are  not  essentially  untrue.  Bariliolomew  v. 
Merchants'  Ins.  Co.,  96  D.  65. 

Where  the  statement,  in  a  policy,  that  the 
answers,  statements,  etc.,  in  the  application 
"  are  warranted  by  the  assured  to  be  true  in  all 
respects,"  is  followed  by  the  statement  "that 
if  this  policy  has  been  obtained  by  or  through 
any  fraud,  misrepresentation,  or  concealment, 
said  policy  shall  oe  absolutely  null  and  void," 
which  fraud,  eta,  relates  to  the  answers  to 
the  questions  in  the  application,  answers  not 
material  to  the  risk,  and  honestly,  but  mis- 
takenly, made  in  the  belief  that  they  were 
true,  will  not  effect  a  breach  of  the  policy. 
Continental  Life  Ins.  Co.  v.  Rogers,^  ft.  810. 

After  an  insurance  company  had  adjusted 
and  promised  to  pay  a  loss,  it  discovered  that 
the  insured  had  misrepresented  his  title 
to  the  property  in  question,  by  means  of 
which  the  policy,  according  to  its  terms, 
was  avoided.  Held,  that  the  company  might 
have  its  promise  and  the  policy  canceled. 
Amer.  Ins.  Co.  v.  Barnett,  39  R.  517. 

16.  or  concealment.  —  Conceal* 

ment,  according  to  the  law  of  insurance,  is 
a  designed  and  intentional  withholding  of 
any  fact  material  to  the  risk,  which  the  as- 
sured ought  in  honesty  and  good  faith  to 
communicate;  and  any  fact  is  material  the 
knowledge  or  ignorance  of  which  would  natu- 
rally influence  an  insurer  in  making  the  con- 
tract at  all,  or  in  estimating  the  degree  and 
character  of  the  risk,  or  in  fixing  the  rate  of 
insurance.  Clark  v.  U.  M.  F.  /.  Co.,  77  D. 
721. 

The  omission  to  communicate  facts  ma- 
terial to  the  risk  will  avoid  the  policy,  al- 
though the  assured  did  not  suppose  the  busts 
to  be  material.  Curry  v.  Commonwealth  In*. 
Co.,  20  D.  647.  But  the  insured  is  not  ex- 
pected to  go  into  details  about  which  the 
insurer  manifests  no  interest  and  makes  no 
inquiry.     Bebee  v.  Fire  In*.  Co.,  65  D.  553. 

Whether  a  misrepresentation  or  conceal- 
ment will  avoid  the  policy  depends  upon  its 
materiality  to  the  risk  undertaken;  and  the 

Klicy  would  attach,  unless  the  insurer  had 
en  induced  to  make  it  by  reason  of  such 
concealment  or  misrepresentation  of  material 
facts  with  respect  to  the  title  which,  if 
known  to  the  company,  would  have  influ- 
enced it  in  making  the  contract.  MuL  F, 
Ins.  Co.  v.  Dealt,  79  D.  673. 

The  entire  omission  to  answer  a  question 
in  a  written  application  for  insurance  does 
not  avoid  the  policy.  Armenia  Ins.  Co*  v. 
Paul,  36  R.  676. 


17.  Effect  of  reference  to  other  _ 
pers. —  Printed  proposals,  to  be  construed 
as  warranties,  should  be  referred  to  by  the 
policy,  which  should,  in  express  terms,  de- 
clare that  it  had  been  made  and  accepted  in 
reference  to  them.  Jefferson  Ins.  Co.  v. 
Cotheal,  22  D.  567. 

In  a  policy  of  fire  insurance  reference  was 
made  to  an  application  for  an  expired  policy 
issued  by  another  company,  through  the  same 
agenL  by  the  words  "per  application  No. 
1234.  On  the  back  of  that  application  was 
a  diagram  of  the  insured  premises.  By  the 
printed  directions  accompanying  the  ex- 
pired policy,  the  agents  were  required  to 
draw  such  diagram.  There  was  no  evidence 
that  the  insured  ever  saw  or  had  anything  to 
do  with  the  diagram.  Held,  1.  That  refer- 
ence to  the  application  did  not  make  it  a 
part  of  the  present  policy;  2.  That  the  pre- 
sumption was,  that  the  diagram  was  drawn  by 
the  agent,  and  the  insured  was  not  bound  by 
it     Vilas  v.  N.  T.  Cent  Ins.  Co.,  28  R.  186. 

18.  Conditions,  generally.— The  con- 
tract of  insurance  is  a  voluntary  contract, 
and  if  the  assured  will  enter  into  it,  he  can- 
not afterward  object  to  the  conditions;  and 
suit  can  be  brought  only  upon  the  contract 
as  contained  in  the  policy.  Kehn  v.  Horns 
Mut.  F.  Ins.  Co.,  97  D.  291. 

19.  respecting  suits  upon  the 

policy.— 1.  Provisions  for  arbitration.  — A 
provision  in  a  polioy  that  any  dispute  arising 
thereunder  shall  be  settled  by  arbitration  is 
inoperative,  as  tending  to  oust  the  courts  of 
their  jurisdiction.  Bobmson  v.  Georges  Ins. 
Co.,  35  D.  239. 

A  fire  polioy  was  conditioned  that  in  case 
of  difference  between  the  assured  and  the 
company  touching  the  amount  of  any  loss, 
such  difference  should  be  submitted  to  arbi- 
trators, whose  decision  should  "be  final 
and  conclusive";  and  no  action  was  to  "  be 
maintained  on  the  policy,  unless  the  amount  - 
of  loss  or  damage  in  case  of  difference  or  dis- 
pute shall  be  nrst  ascertained."  Held,  1. 
That  the  condition  did  not  oust  the  court  of 
jurisdiction  of  an  action  on  the  polioy;  and 
2.  That  if  the  condition  was  of  any  eflfocL 
the  company  must  show  that  they  admitted 
the  validity  of  the  polioy  and  their  liability 
under  it,  and  that  the  only  question  was  as 
to  the  extent  of  the  loss.  Mtnts  v.  Armenia 
Fire  Ins.  Co.,  21  R.  80. 

A  policy  so  conditioned  also  provided  that 
the  insurer  should  have  the  option  to  repair, 
rebuild,  or  replace  the  property.  The 
company  having  elected  to  repair  and 
restore  the  damaged  building,  but  its  repairs 
not  being  satisfactory  to  the  insured, — held, 
that  the  insurer  oould  not  defend  an  action 
on  the  policy  on  the  ground  of  a  refusal  by 
the  insured  to  arbitrate.  Wynkoop  v.  Niag- 
ara Fire  Ins.  Co.,  43  R.  686. 

2.  Limitation  of  Urns  to  sm,  generally. 
—  A  stipulation  in   a   polioy   or   by-law 
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of  an  insurance  company  that  no  recovery 
•hall  be  had  unless  suit  is  brought  within  a 
certain  time  is  a  valid  condition,  and  unless 
it  is  complied  with,  there  can  be  no  recov- 
ery. Such  a  stipulation  is  in  the  nature  of  a 
condition  precedent  to  the  company's  liabil- 
ity. Patrick  v.  Farmers9  Ins.  Co.,  80  D.  197; 
Ripley  v.  JStna  Ins.  Co.,  86  D.  362. 

The  insured  cannot  recover  for  loss  if  he 
has  failed  to  give  notice  of  it,  in  compliance 
with  the  charter  of  the  insurance  company 
as  to  time,  and  neglects  to  commence  his 
motion  within  the  time  limited  by  the  char- 
ter.   Patrick  v.  Farmers'  Ins.  Co.,  80  D.  197. 

An  insurance  company  may  impose  a  con- 
dition that  all  claims  shall  be  forfeited  under 
the  policy  unless  suit  be  brought  to  the  next 
term  of  court  after  the  refusal  of  the  com- 
pany to  pay,  unless  such  term  be  held  within 
sixty  days,  and  then  to  the  next  term  there- 
after, and  not  afterward.  Kekm  v.  Boms 
MuL  F.  Ins.  Co.,  97  D.  291. 

But  where  the  interest  insured  was  a 
mechanics'  lien,  and  the  insured  or  his  as- 
signee was  required  to  make  proof  to  the  in- 
surer of  the  value  of  the  interest  insured, 
which  proof  could  not  be  made  in  a  legiti- 
mate manner  within  the  time  stipulated,  the 
stipulation  was  held  to  be  inoperative.  8tout 
v.  City  F.  Inn.  Co.,  79  D.  539. 

A  presentation  of  the  loss  and  a  demand 
of  payment  are  not  such  a  prosecution  of  the 
claim  as  to  satisfy  the  condition,  but  an  ac- 
tion must  be  brought  within  the  time  lim- 
ited. Merchants*  MuL  Ins.  Co.  v.  Lacrobe,  14 
B.  370. 

&.  When  the  UmUathn  begins  to  run.  — A 
condition  that  no  action  shall  be  sustainable 
unless  commenced  within  six  months  after  a 
loss  occurs  is  to  be  construed  in  connection 
with  another  condition,  that  the  payment  of 
losses  shall  be  made  in  sixty  days  from  the 
date  of  the  adjustment  of  the  proofs  of  loss. 
Thus  construed,  the  limitation  of  six  months 
does  not  begin  to  run  until  the  expiration  of 
sixty  days  from  the  date  of  said  adjustment, 
when  the  right  of  action  against  the  com- 
pany is  complete.  Mayor  qf  New  York  v. 
Hamilton  Fire  Ins.  Co.,  100  D.  400;  Chan- 
dler t.  SL  Paul  etc  Inn.  Co.,  18  R.  386; 
Stem  v.  Niagara  Fire  Ins.  Co.,  42  R.  297. 
Contra,  Chambers  v.  Atlas  Ins.  Co.,  50  R.  1. 
Where  a  fire  policy  provides  that  no  action 
shall  be  sustainable  thereon  until  an  award 
fixing  the  amount  of  the  claim,  nor  unless 
commenced  within  twelve  months  next  after 
the  loss  shall  occur,  the  action  must  be 
brought  within  twelve  months  from  the  oc- 
currence of  the  fire,  and  the  time  does  not 
continue  until  twelve  months  after  the 
award.  Johnson  v.  Humboldt  Ins.  Co.,  33  R. 
47.  Contra,  Barber  v.  Fire  etc  Ins.  Co.,  37 
R.800. 

4.  Excuses  for  delay.  — An  insurance  com- 
pany cannot  take  advantage  of  a  failure  to 
bring  action  for  loss  within  the  time  stipu- 


lated in  the  policy,  when  the  delay  is  mainly 
caused  by  hopes  of  amicable  adjustment 
held  out  By  the  company.  Grant  v.  Lexing- 
ton F.  L.  *  M.  Ins.  Co.,  61  D.  74;  KUlipt  r. 
Putnam  Ins.  Co.,  9  R.  606. 

To  relieve  party  from  his  own  express  con- 
tract of  insurance  limiting  the  time  in  which 
suit  must  be  brought,  bad  faith  or  unreason' 
able  delay  must  be  shown  on  the  part  of  in- 
surers. In  the  absence  of  such  evidence,  a 
suit  commenced  after  the  stated  time  agreed 
upon  will  be  barred.  FuUam  v.  New  York 
Union  I.  Co.,  66  D.  462. 

A  fire  policy  provided  that  no  suit  should 
be  maintained  thereon  unless  commenced 
within  twelve  months  after  loss  or  damage. 
To  avoid  this  provision,  set  up  in  defense  to 
an  action  thereon,  the  plaintiff  showed  that 
a  third  person  had  obtained  an  injunction 
restraining  the  defendant  from  paying  and 
the  holders  from  receiving  the  loss  or  damage 
under  the  policy.  The  New  York  statute 
of  limitations  provides  that  when  the  com* 
menosment  of  an  action  shall  be  stayed  by 
injunction,  the  time  of  the  continuance  of 
the  injunction  shall  not  be  part  of  the  time 
limited  for  the  commencement  of  the  action. 
Held,  1.  That  the  injunction  did  not  sus- 
pend the  operation  of  the  limitation,  nor 
relieve  from  the  forfeiture;  2.  That  the 
exception  in  the  statute  does  not  apply  to 
limitations  by  contract,  but  only  to  stat- 
utory limitations;  3.  That  the  injunction 
did  not  restrain  the  bringing  of  an  action. 
Wilkinson  v.  First  Nat.  Fht  Ins.  Co.,  28  R. 
166. 

A  fire  policy  provided  that  no  suit  should 
be  maintained  on  it  unless  commenced 
within  six  months  after  loss,  and  that  no 
waiver  of  any  condition  should  be  effeotual 
unless  in  writing,  and  signed  by  the  president 
and  secretary.  In  a  suit  commenced  after 
such  limited  time,  —  held,  that  the  company 
was  not  estopped  from  setting  up  that  de- 
fense by  the  fact  that  the  insured  had  been 
induced  to  delay  suit  by  the  representations 
of  the  company's  general  agent  that  it  was 
unnecessary  to  sue,  and  that  the  company 
would  make  assessments  and  pay  without 
suit.  Waynesboro  MuL  Firs  Ins.  Co.  v. 
Conover,  42  R.  618. 

6.  Waiver  of  the  condition.  —  A  provision 
in  a  polioy  requiring  suit  to  be  brought 
within  one  year  after  loss  is  waived  by  an 
adjustment  of  the  loss,  and  a  valid  new 
promise  to  pay  by  the  company,  upon  whioh 
the  insured  relies.  Farmers'  etc  ins.  Co.  v. 
Chesnut,  99  D.  492. 

The  condition  is  waived  by  such  designed 
conduct,  on  the  part  of  the  general  agents  of 
the  company,  as  encourages  and  authorises 
the  insured  to  believe  tnat  his  claim  will 
be  adjusted  and  paid,  until  after  the  lim- 
ited time  has  elapsed.  Little  v.  Phomkc  Ins. 
Co.,  26  R.  96. 

The  condition  is  not  waived  by  the  com- 


1892 
For  Index  to  Kotos  In 


INSURANCE,  L 
Decisions  and  Ameriomn  Reports, 


Tolame  l. 


pany,  on  being  applied  to  for  the  payment 
of  the  loss,  declining  to  enter  into  any  ne- 
gotiation concerning  the  claim  while  certain 
Baits  in  which  the  company  had  been  gar- 
nished were  pending.  Ripley  v.  JBtna  Ins. 
Co.,  86  D.  362. 

20.  Performance  of  conditions.  —  A 
condition  of  a  policy  of  insurance  requires 
substantial  compliance,  simply.  Ins.  Co.  of 
2V.  A.  v.  McDowell,  99  D.  497. 

31.  Waiver  of  performance  of  con- 
ditions. —  Waiver  of  a  condition,  to  be 
operative,  must  be  supported  by  an  agree- 
ment founded  on  a  valuable  consideration, 
or  the  act  relied  on  as  a  waiver  must  be  such 
as  to  estop  a  party  from  insisting  on  per- 
formance of  the  contract  or  forfeiture  of  the 
condition.  Ripley  v.  JBtna  Ins.  Co.,  86  D. 
362. 

The  contract  of  insurance  is  complete 
when  the  insured  makes  application  for  in- 
surance, the  application  is  accepted,  the 
policy  filled  out  in  duplicate,  ana  the  ap- 
plicant's name  entered  on  the  books  of  the 
company  as  being  insured;  and  if  he  is  not 
required  at  that  time  to  pay  the  premium, 
or  notified  of  a  stipulation  in  the  polioy  re- 
quiring payment  of  the  premium  as  a  condi- 
tion precedent  to  its  binding  force  upon  the 
company,  the  latter  will  be  deemed  to  have 
waived  such  condition.  Pino  v.  Merchants1 
MuL  Ins.  Co.,  (2  D.  529. 

A  waiver  by  parol  may  be  proved  of  a  con- 
dition in  a  policy,  that  "  no  insurance  shall 
be  considered  as  binding  until  the  actual 
payment  of  the  premium  ;  the  plaintiff  may 
prove,  by  parol,  a  waiver  of  such  condition  by 
the  company,  as  such  proof  does  not  alter 
or  vary  the  written  contract.     lb. 

A  condition  that  "no  insurance  shall  be 
considered  as  binding  until  the  actual  pay- 
ment of  the  premium"  is  a  condition  which 
the  insurers  have  a  right  to  insist  upon;  but 
being  a  stipulation  in  their  own  interest, 
they  may  waive  it  if  they  choose.     lb. 

Where  a  polioy  provides  that  it  shall  be 
void  in  case  of  any  other  insurance,  not  men- 
tioned in  or  indorsed  upon  the  policy,  or  in 
case  of  any  subsequent  insurance  without 
notice  to  the  insurer  indorsed  upon  the  pol- 
icy, or  the  notice  acknowledged  in  writing, 
such  condition  may  be  waived  by  the  com- 
pany, as  well  by  acts  as  by  positive  declara- 
tions; and  the  company  may  be  estopped  by 
a  course  of  dealing,  or  open  actions,  indu- 
cing the  insured  to  act  to  his  detriment. 
Horwitz  v.  Equitable  M.  I.  Co.,  93  D.  321. 

A  condition  avoiding  a  policy  for  omis- 
sion of  the  insured  to  mention  the  existence 
of  a  wooden  building  in  close  proximity  to 
the  building  insured  is  waived  by  a  subse- 
quent adjustment  of  the  loss,  and  a  valid 
new  promise  to  pay  by  the  company,  with  a 
knowledge  of  the  facts.  Farmers*  etc,  Ins. 
Co.  v.  Che < nut,  99  D.  492. 
A  provision  in  a  fire  polioy  that  the  in- 


sured "covenants  and  engages  that  the 
representation  given  in  the  application  con- 
tains a  just,  full,  and  true  exposition  of  aO 
the  facts  and  circumstances  in  regard  to  the 
condition,  situation,  value,  and  risk  of  the 
property  insured,"  is  waived  by  an  insurer 
who  issues  the  policy  upon  a  bare  request  to 
insure  the  property,  unaccompanied  by  any 
statement  as  to  its  condition,  situation, 
value,  or  risk.  Com.  v.  Hide  and  Leather 
Ins.  Co.,  17  R.  72. 

The  adjustment  of  a  loss  by  an  insurer, 
with  full  knowledge  of  all  the  facts,  operates 
as  a  waiver  of  conditions  in  the  policy  against 
other  insurance,  and  requiring  the  certificate 
of  a  notary  as  a  preliminary  to  payment. 
Levy  v.  Peabody  Ins.  Co.,  27  R.  598. 

A  policy  provided  that  it  should  be  void 
in  case  of  assignment  before  loss  without 
the  consent  of  the  company  indorsed  thereon. 
The  secretary  of  the  oompany  told  the  in- 
sured that  he  could  assign  the  policy  with- 
out such  consent.  Held,  that  this  waived 
the  condition.  Stolle  v.  JBtna  Fire  etc  Ins* 
Co.,  27  R.  593. 

A  fire  policy  on  a  distillery  provided  that 
it  should  be  void  if  the  distillery  should  be 
run  at  night.  It  always  had  been  and  con- 
tinued to  be  run  at  night,  to  the  knowledge 


of  the  general  agent  who  delivered  the  pol- 
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Held,  a  waiver.    American  Cent  Ins. 


An  open  policy  may  be  modified  by  a  sub- 
sequent parol  agreement,  although  the  policy 
provided  that  no  condition  should  be  waived 
except  by  specific  indorsement  on  the  policy. 
Day  v.  Mechanics*  etc  Ins.  Co.,  57  R.  416. 

An  insurance  premium  note  was  received 
by  the  authorized  agent  of  the  company, 
who  executed  for  it  a  receipt,  on  the  back  of 
which  was  a  notice  that  fifteen  daya  before 
any  installment  was  due  the  assured  would 
be  notified  by  the  company.  Held,  that  the 
omission  to  give  such  notification  waived  a 
condition  for  forfeiture  in  the  policy.  Alex- 
ander v.  Continental  Ins.  Co.,  58  R.  869. 

23.  Waiver  of  forfeitures  for  non- 
performance. —  It  is  not  to  be  doubted 
that  insurance  company  may  waive  defect- 
ive compliance  with  the  rules  of  insurance* 
Helms  v.  Philadelphia  L.  I.  Co.,  100  IX 
621. 

An  insurance  company  may,  without  writ- 
ing, waive  a  forfeiture  arising  from  breach 
of  condition  in  its  policy.  It  may  be  bv 
parol,  at  least  in  a  case  where  the  policy  is 
not  attested  bv  the  oorporate  seal  of  the 
company,  and  is  therefore  not  a  specialty. 
Pfefe  v.  Germania  Ins.  Co.,  96  D.  83. 

Any  acts,  declarations,  or  course  of  deal- 
ing by  the  insurers,  with  knowledge  of  the 
facts  constituting  a  breach  of  a  condition  in 
the  policy,  recognizing  and  treating  the  pol- 
ioy as  still  in  force,  and  leading  the  assured 
to  regard  himself  as  still  protected  thereby, 
will  amount  to  a  waiver  of  the  forfeiture  by 


of  each  breach,  or  to  a  dispensation 
of  the  performance  of  the  conditions  of  the 
policy,  and  will  estop  the  company  from  set- 
ting up  the  same  as  a  defense  when  sued  for 
a  subsequent  loss.     lb. 

A  waiver  of  conditions  need  not  be  founded 
on  any  new  consideration.  The  adequacy 
of  the  consideration  is  not  a  matter  of 
inquiry;  the  consideration  itself  is  no  ele- 
ment of  the  conditions;  and  they  may  be 
waived  or  dispensed  with  by  an  agreement 
without  consideration,     lb. 

An  insurance  company,  by  recognising 
policy-holder  as  a  member  after  he  has  rc- 
rasea  to  pay  an  assessment,  and  failed  to 
renew  his  policy,  waives  the  right,  after  it 
becomes  insolvent,  to  insist  that  his  policy 
is  forfeited.  Conigland  v.  North  OaroUna 
M.  /.  Co.,  98  D.  89. 

Where  an  insurance  company,  after  notice 
or  knowledge  of  overinsuranee,  makes  and 
collects  assessments  under  the  policy  upon 
the  assured,  a  forfeiture  for  overinsuranee 
is  thereby  waived;  but  where  an  assessment 
b  made  by  the  agent  of  the  company,  by  mis- 
take, but  is  not  collected  and  is  never  paid, 
this  does  not  constitute  a  waiver  of  the  for- 
feiture. Elliott  v.  Lycoming  Co.  Mut.  Ins.  Co., 
5R.  323. 

The  demand  and  reoipt  of  assessments  by 
a  life  insurance  company,  after  the  death  of 
the  insured,  with  knowledge  of  his  death, 
and  that  the  contract  was  voidable  on  account 
of  misrepresentations  by  the  insured,  waives 
the  forfeiture.  Masonic  Mut.  Ben.  Ass9n  v. 
Beck,  40  R.  295.  Compare  Prentice  v.  Knick- 
erbocker Life  Ins.  Co.,  33  R.  651. 

Forfeiture  of  a  policy  for  breach  of  war- 
ranty is  not  waived  by  a  subsequent  assess- 
ment of  the  forfeited  policy,  and  the  payment 
by  the  insured  of  the  assessment.  Diehl  ▼. 
Adams  Co.  M.  I.  Co.,  98  D.  302. 

A  policy  forfeited  by  non-payment  of  pre- 
mium is  not  reinstated  by  mere  demand  of 
payment  of  the  premium.  Cohen  v.  Conti- 
nental Fire  Ins.  Co.,  60  R.  24. 

Waiver  never  ocean  unless  intended,  or 
where  the  act  relied  on  ought,  in  equity,  to 
estop  the  party  from  denying  it.  Diehl  v. 
Adams  Co.  M.  L  Co.,  98  D.  302. 

Where  a  fire  policy  is  issued  upon  a  house 
and  stable,  ana  an  overinsa  ranee  is  made 
upon  the  house,  a  tender  of  the  amount  in- 
sured on  the  stable,  in  case  of  loss  by  fire,  is 
not  an  affirmance  of  the  insurance  as  to  the 
house  so  as  to  preclude  the  company  from 
setting  up  a  forfeiture.  Elliott  v.  Lycoming 
Co.  Mut.  Ins.  Co.,  5  R.  32a 

A  fire  policy  was  conditioned  to  be  void  if 
other  insurance  should  be  made  without  the 
insurer's  consent.  A  loss  having  occurred, 
the  insurer,  with  knowledge  that  other  in- 
surance had  been  made,  contrary  to  the  terms 
of  the  policy,  called  upon  the  insured  for 
further  proofs  of  loss,  without  insisting  upon 
the  forfeiture,  and  the  proofs  were  made. 
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Held,  that  the  forfeiture  was  waived.    Web* 
ster  v.  Phoenix  Ins.  Co.,  17  R.  479. 

A  policy  of  life  insurance  was  conditioned 
to  be  void  if  the  insured  should  become  so 
far  intemperate  as  to  impair  his  health  or 
induce  delirium  tremens.  The  insured  al- 
lowed the  policy  to  become  forfeited,  trans* 
ferred  it  to  the  plaintiff  for  a  debt,  and  the 
latter  arranged  with  the  president  of  the 
company  for  its  revival,  and  paid  the  sums 
required  to  keep  its  policy  in  force  until  the 
insured's  death,  which  happened  shortly  af- 
ter the  revival.  The  president  knew  that 
the  insured  had  become  so  intemperate  as  to 
injure  his  health.  Held,  that  the  company 
was  liable.  Pomeroy  v.  Rocky  Mountain  etc 
Inst,  59  R.  144. 

23.  When  the  risk  begins.  Accept* 
ance  of  a  proposal  to  insure  for  a  premium 
offered  is  the  completion  of  the  negotiation; 
and  where,  upon  the  same  day  that  an  appli- 
cation for  insurance  was  filed,  the  company 
made  out  and  signed  the  policy,  it  thereby 
ratified  the  application,  and  its  consent  was 
complete.  Kctm  v.  Home  Mut.  F.  I.  Co.,  97 
D.  291. 

24.  Renewals.  —  An  action  of  covenant 
will  lie  on  a  sealed  policy  renewed  by  a 
parol  receipt,  where  the  policy  provides  for 
the  continuance  of  itself  by  its  own  terms, 
on  the  payment  of  the  premium  and  taking 
a  receipt  therefor.  Herron  v.  Peoria  Marine 
etc  Ins.  Co.,  81  D.  272. 

A  policy  cannot  be  renewed  after  it  has 
been  forfeited,  except  by  express  agreement. 
Diehl  r.  Adams  Co,  M.  I.  Co.,  98  D.  302. 

Notwithstanding  a  condition  in  a  policy 
that  reinsurance,  whether  original  or  con- 
tinued, shall  not  be  considered  as  binding 
until  the  actual  payment  of  the  premium,  it 
is  competent  for  the  insurer  to  disregard  such 
condition,  and  upon  a  renewal  of  the  policy, 
to  waive,  by  parol,  the  payment,  in  cash,  of  the 
premium.  And  such  waiver  may  be  shown 
by  direct  proof  that  credit  was  given,  or 
could  be  inferred  from  circumstances.  The 
waiver  may  be  by  the  insurance  company, 
or  by  one  of  its  authorized  agents.  Bodine 
v.  Exchange  Fvre  Ins.  Co.,  10  R.  566. 

26.  Assignment  of  the  policy —When 
it  avoids  the  insurance.* — Non-compli- 
ance with  the  terms  of  a  policy  of  insurance, 
by  the  assignor,  in  matters  material  to  the 
interests  of  the  insurance  company,  after  as- 
signment of  the  policy  with  consent  of  the 
company,  will  avoid  it  as  against  the  assignee. 
PupJce  v.  Resolute  F.  Ins.  Co.,  84  D.  764. 

26.  when  it  does  not.  —  If  a  ma- 
rine policy  be  assigned  by  the  insured  to  a 
third  person  before  the  vessel  sails  on  her  voy- 
age, it  is  not  necessary  that  the  insurer  should 
have  notice  of  the  assignment.  Earl  v.  Shaw, 
1  D.  117. 

A  clause  in  policy  prohibiting  the  assign- 

*  Assignment  of  policy,  when  valid,  and  what 
constitutes,  see  note,  66  D.  747-766. 
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ment  thereof  without  consent  in  writing  ox 
the  company  does  not  apply  to  a  deposit  of 
the  policy  by  way  of  pledge.  EUis  v.  Kreut- 
winger,  72  D.  270. 

A  condition  in  a  policy  against  assignment 
after  loss  would  be  void,  as  inconsistent  with 
the  covenant  of  indemnity,  and  as  contrary 
to  public  policy.  West  Branch  Ins.  Co.  v.  HeU 
fenstem,  80  D.  573. 

27.  Bights  of  the  assignee.  — Delivery 
of  an  assignment  of  a  policy  is  sufficient  to 
▼est  title  in  the  assignee,  and  is  good  against 
all  but  the  creditors  of  the  assignor,  when 
made  by  the  assignor  to  the  representative 
of  the  assignee.  New  York  L.  Ins.  Co.  v. 
Flack,  56  D.  742. 

The  assignment  of  a  policy  assented  to  by 
the  insurers  by  a  memorandum  reserving  to 
themselves  all  rights  expressed  therein  "re- 
garding premium  notes,  debts,  eta,"  where 
by  the  terms  of  the  policy  such  assent  is 
made  necessary  to  an  assignment,  entities  the 
insurers  to  deduct  from  a  loss  payable  to  the 
assignee  all  premium  notes  and  other  debts 
then  due  them  from  the  assignor,  which,  ac- 
cording to  the  provisions  of  the  policy,  they 
might  nave  deducted  if  there  had  been  no 
assignment.  Wiggin  v.  Suffolk  Ins.  Co.,  29 
D.  576. 

Where  a  loss  is  already  due  to  the  assignor 
on  a  previous  policy  from  the  same  insurers, 
containing  similar  provisions  as  to  deductions, 
which  policy  has  never  been  assigned,  all  in- 
debtedness due  from  the  assignor  to  the  in- 
surers must  be  first  deducted  from  that  loss, 
leaving  the  balance  only  to  be  applied  to  a 
loss  accruing  on  the  policy  subsequently  exe- 
cuted and  assigned.     lb. 

A  sum  due  on  a  bottomry  bond  executed 
by  the  assignor  of  a  policy  to  the  insurers 
may  be  deducted  from  a  loss  payable  to  the 
assignee  who  has  taken  the  assignment  sub- 
ject to  debts  due  the  insurers  from  the  as- 
signor, without  first  resorting  to  the  mort> 
gaged  vessel  or  the  sureties  in  the  bond.    lb. 

Where  a  policy,  under  a  by-law  of  a  fire 
insurance  company,  had  been  suspended  for 
non-payment  of  assessments  for  fourteen 
months,  and  a  party,  as  assignee  of  the  policy, 
without  notice  of  such  suspension,  applied  to 
the  directors  of  the  company  for  their  assent 
to  the  assignment,  and  received  it,  without 
being  told  of  any  defect  in  the  insurance, 
thereby  "ratifying  and  confirming  it  to  him," 
such  assignee  has  a  right  to  suppose  that  he 
is  taking  a  valid  insurance,  and  the  directors, 
by  so  doing,  will  have  waived  the  right  to 
make  objection.  Hale  v.  Union  Mutual  Fire 
Int.  Co.,  64  D.  370. 

The  assignee,  with  insurers'  consent,  of 
the  interest  of  one  to  whom  a  policy  is  pay- 
able, becomes  entitled  to  whatever  those 
originally  insured  may  be  entitled  to  receive 
in  case  of  loss;  but  he  does  not  acquire  the 
full  rights  of  an  assignee  of  a  chose  in  action, 
but  recovers  in  the  right  of  the  parties  in- 


sured, and  not  in  his  own,  and  is  affected  by 
subsequent  acts  of  the  insured.  Hale  v. 
Mechanic*9 Mut.  Fire  Ins.  Co.,  66  D.  410;  Pupkt 
v.  Resolute  F.  Int.  Co.,  84  D.  754. 

A  deposit  of  a  policy  with  a  creditor  of  the 
assured  as  security  for  the  debt  gives  the 
creditor  a  lien  on  the  proceeds  of  the  policy, 
which  lien  is  binding  upon  the  underwriters, 
the  assured,  and  all  persons  who,  with  notice 
of  such  lien,  take  an  interest  in  the  policy 
from  the  assured.  Bills  v.  Rreutsinger,  72  D. 
270. 

A  policy  making  the  loss  payable  to  an- 
other than  the  assured  must  oe  regarded  as 
having  been  at  its  inception  assigned  to  such 
other  person  with  the  consent  of  the  com- 
pany; and  it  is  not  necessary  for  him  to  ob- 
tain a  transfer  of  the  policy  from  the  assured 
assented  to  by  the  company,  as  in  ordinary 
oases.    Nat  F.  I.  Co.  v.  Crane,  77  D.  289. 

Where  a  fire  policy  is  assigned  as  collateral 
to  a  mortgage,  with  the  consent  of  the  com- 
pany, the  assignee  takes  it  subject  to  the 
conditions  thereof,  and  no  recovery  can  be 
had  merely  in  consequence  of  the  equities 
of  the  assignee,  if  the  assignor  has  lost  the 
right  to  recover  by  violating  the  terms  of  the 
contract.  Illinois  MuL  Fire  Int.  Co.  v.  Fix, 
5R.38. 

Where  a  policy  was  void  in  the  hands  of 
the  assured  by  reason  of  misrepresentations, 
it  will  be  equally  void  in  the  hands  of  an  as- 
signee, although  the  company  assent  to  the 
assignment.  Citkens*  Fire  Ins.  Co.  etc  v. 
Doll  6  R.  860. 

The  mortgagee  of  premises  assigned  the 
mortgage  to  C.,  whose  husband,  acting  as 
her  agent,  procured  policies  of  insurance 
upon  the  mortgage  interest  from  plaintiff's 
agent.  Within  a  few  days,  plaintiffs  in- 
structed their  agent  to  cancel  the  poli- 
cies, whereupon  the  agent  applied  to  de- 
fendant for  an  insurance  covering  the  same 
risk.  Defendant  issued  a  policy  to  C,  and 
delivered  it  to  plaintiff's  agent  for  C.  The 
property  was  soon  destroyed  by  fire,  and  on 
the  following  day  C's  husband  paid  the 
premium.  (5.  made  out  proofs  of  loss,  and 
sent  them  to  plaintiffs;  she  subsequently  as- 
signed to  plaintiffs  the  claim  against  de- 
fendant on  the  policy.  Held,  1.  That  plain- 
tiffs could  not  recover  against  the  defendant 
on  the  ground  of  reinsurance;  2.  But  that 
they  could  recover  as  the  assignees  of  G. ,  who 
obtained  a  good  titlo  to  the  policy  through 
the  acts  of  her  husband  and  plaintiff's  agent. 
Excelsior  Fire  Ins.  Co.  v.  Royal  Ins.  Co.,  14 
R.271. 

Where  a  policy  has  been  rendered  void- 
able by  the  encumbrance  of  the  property,  and 
the  company,  without  knowledge  of  the  en- 
cumbrance, oonsents  to  an  assignment,  the 
assignee  cannot  recover.  Ellis  v.  Stale  Ins.  Co., 
56  R.  865. 

28.  Necessity  of  notice  of  loss.— 
That  notice  of  loss  shall  be  given  within  a 
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limited  time  is  a  valid  stipulation  in  a  policy. 
This  olanse  may  be  inserted  in  the  policy 
itself,  or  contained  in  the  charter  of  the  com- 
pany. In  either  case,  it  is  a  condition  prece- 
dent. Patrick  v.  Farmer*'  Ins.  Co.,  80  D. 
197. 

The  assured  must  exercise  dne  diligence 
in  view  of  all  the  circumstances  of  the  case, 
under  a  condition  that  notice  of  loss  be  given 
to  the  company  forthwith.  West  Branch 
Ins.  Co.  v.  HclfensUxn,  80  D.  678. 

99.  Sufficiency  of  such  notice.  — 
Where  by  the  conditions  of  a  policy  notice 
of  loss  in  required  to  be  given  forthwith,  it 
is  only  necessary  that  such  notice  be  given 
with  dne  diligence  under  all  the  circum- 
stances of  the  case.  St.  Louis  Ins.  Co.  v.  Kyle, 
49  D.  74.  But  a  delay  of  eleven  days  is  not  a 
compliance  with  the  contract,  and  where  no 
reasonable  excuse  is  given  for  such  delay,  the 
insurer  is  discharged  from  liability.  Trash 
▼.  State  Fire  etc  Ins.  Co.,  72  D.  622.  &  P., 
WhUehurst  v.  N.  Carolina  MuL  Ins.  Co.,  78 
D.  246. 

Defect  in  time  of  giving  notice  stands  on 
different  ground  from  defect  in  its  matter. 
The  defect,  upon  notice,  may  be  remedied, 
but  it  is  otherwise  as  to  the  time,  which  is 
necessarily  irremediable,  if  the  insurer 
chooses  to  insist  upon  it.  Patrick  v.  Farm* 
ers9  Ins.  Co^  80  D.  197. 

Notice  of  loss  to  the  secretary  of  the 
company  is  sufficient,  if  transmitted  in  writ- 
ing by  a  local  agent,  upon  information  con- 
veyed to  him  by  the  assured.  Requirement 
that  notice  of  loss  be  given  to  the  secretary 
of  the  company  by  the  assured,  in  writing, 
is  thus  satisfied.  West  Branch  Ins.  Co.  v. 
Hetfenstem,  80  D.  673. 

Notice  by  parol  to  an  agent  of  the  com- 
pany is  of  no  effect,  where  the  charter  con- 
tains a  condition  requiring  notice  of  the  loss 
to  be  given  in  writing  to  the  secretary,  or 
one  of  the  directors.  Patrick  v.  Farmers9 
Ins.  Co.,  80  D.  197. 

Notice  of  loss  need  not  be  given  to  the 
secretary  in  person,  and  is  sufficient  if  given 
and  received  at  the  company's  office  or  place 
of  business.  Herron  v.  Peoria  Marine  Ins. 
Co.,  81  D.  272. 

Notice  of  loss  given  by  a  third  person  for 
the  assured,  such  person  being  interested  in 
the  policy,  but  not  the  agent  of  the  assured, 
is  not  sufficient  under  a  stipulation  that  all 
persons  shall,  upon  loss,  deliver  a  particular 
account  of  loss  or  damages,  signed  by  their 
own  hands.  Ayres  v.  Hartford  P.  Ins.  Co., 
86  D.  66a 

Notios  to  the  company  is  sufficient,  where 
it  is  such  notice  ss  induces  the  company  to 
send  its  agents  to  the  place  to  investigate 
the  loss;  and,  at  all  events,  where  the  notice 
is  promptly  given  to  the  company's  local 
agents.  Ins.  Co.  of  N.  A.  v.  McDowell,  99 
D.  497. 

Where  a  fire  policy  requires  that  the  in- 
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sured  shall  give  immediate  notice  in  case  of 
loss,  and  the  loss  is  made  payable  to  a  mort- 
gagee, notice  by  the  mortgagee  and  the  as- 
signee of  all  the  interest  of  the  insured,  to 
the  local  agent,  is  valid,  if  knowledge  of  it 
comes  to  the  general  agent.  Waiertown 
Fire  Ins.  Go.  v.  Grover  4  B.  8.  M.  Co.,  32  R. 
146. 

80.  Preliminary  prooffc  of  loss. — 
Substantial  compliance  with  a  condition  in 
the  policy  relating  to  the  production  of  pre- 
liminary evidence  of  loss  must  be  made  by 
the  claimant  before  a  right  of  action  will 
accrue  to  him  for  losses,  unless  the  right 
to  insist  on  such  preliminary  condition  is 
waived.  But  such  conditions  are  liberally 
expounded,  and  held  to  require  only  the  best 
evidence  of  the  fact  which  the  party  possesses 
at  the  time,  and  the  claimant  is  not  bound 
to  comply  with  the  condition  with  technical 
strictness,  either  as  to  time  or  manner  of 
compliance.  Northwestern  I.  Co.  v.  Atkins, 
96  if.  239. 

Although  insured  has  not  taken  the  neces- 
sary steps  to  render  his  claim  for  loss  pay- 
able, under  a  policy  containing  a  condition 
requiring  preliminary  proof  of  loss,  still  his 
claim  is  a  valuable  right  subject  to  attach- 
ment, and  after  attachment,  if  the  insured 
still  fails  to  furnish  the  preliminary  evidence, 
the  attaching  creditor  may  proceed  to  do  so 
by  taking  the  testimony  of  the  insured  and 
others,  and  under  the  ciroum stances  the 
evidence  may  be  taken,  as  in  place  of  the 
preliminary  proof  mentioned  in  the  policy. 

The  insured  cannot  be  subjected  to  a  sec- 
ond examination,  under  a  condition  in  his 
policy  requiring  him  "  to  submit  to  an  exam* 
mation  by  the  agent  or  attorney  of  the  com- 
pany, and  answer  all  questions  relating  to  the 
loss,  if  he  hss  already  been  once  examined, 
although  at  such  prior  examination  he  con- 
sented to  be  examined  again.  Moore  v. 
Protection  In*.  Co.,  48  D.  614. 

In  the  absence  of  any  provision  to  the 
contrary,  the  delivery  of  proofs  of  loss  to 
the  local  agent  will  be  a  sufficient  delivery 
to  the  company  for  all  the  purposes  of  the 
policy.     Insurance  Co.  v.  Hope,  11  R.  48. 

81.  Waiver  of  notice  and  proofs).  — 
An  insurer,  by  receiving  notice  of  loss  with* 
out  making  objection  to  its  not  being  given 
in  time,  does  not  thereby  waive  such  notice. 
8t.  Louis  Ins.  Co.  v.  Kyle,  49  D.  74. 

A  vote  by  directors  of  an  insurance  com- 
pany to  indefinitely  postpone  the  subject  of 
a  loss  will  be  construed  as  a  refusal  to  allow 
anything  on  account  of  it,  rather  than  as  a 
refusal  to  ascertain  and  determine  the 
amount  of  the  loss  or  damage.  Patrick  v. 
Farmers*  Ins.  Co.,  80  D.  197. 

A  condition  in  a  policy  requiring  notice  of 
loss  to  be  given  within  thirty  days  is  not 
waived  by  a  vote  of  the  directors  to  indefi- 
nitely postpone  the  subject  of  a  loss  which  is 
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construed  as  a  refusal  to  allow  anything  on 
account  of  it.     lb. 

Where  an  insurance  company,  after  a  de- 
layed notice  of  a  loss,  sends  two  agents  at 
different  times  to  ascertain  the  loss,  and 
with  offers  to  compromise  and  settle,  it  has 
by  these  acts  waived  the  objection  that 
the  notice  was  not  sent  "forthwith,"  and  is 
estopped  from  setting  it  up  in  an  action  by 
the  insured  for  the  Toss.  Lycoming  Ins.  Oo. 
r.  Schreffier,  82  D.  501. 

82.    or  of    defects  therein.  — 

Formal  defects  in  preliminary  proof  of  loss 
are  regarded  as  waived,  where  the  under- 
writer puts  his  refusal  to  pay  distinctly  on 
some  other  ground.  St  Louis  Ins.  Go.  ▼. 
Kyle,  to  T>.  74. 

Objections  to  preliminary  proofs  of  loss 
are  waived  if,  after  they  are  rendered  by 
the  assured,  he  is  distinctly  informed  that 
his  claim  will  be  determined  upon  the  merits, 
and  the  insurer  finally  refuses  to  pay,  on  the 
ground  that  there  is  no  merit  in  the  claim. 
Hartford  P.  Ins.  Oo.  ▼.  Harmer,  59  D.  684. 

The  company  intending  to  except  to  a 
formal  defect  in  proof  of  loss  should  do  so 
in  time  for  the  insured  to  remedy  it,  other- 
wise it  will  be  regarded  as  waived  by  the 
company.  Herron  v.  Peoria  Marine  Int.  Co., 
81  D.  272. 

Insurance  company  waives  objections  to 
sufficiency  of  proofs  of  loss  by  retaining  the 


proofs,  without  pointing  out  specific  objec- 
tions to  them.  Ins.  Co.  of  North  America  v. 
McDowell,  99  D.  497;  Jones  v.  Mechanics9  Fire 
ins.  Co.,  13  R.  405.  And  this  notwithstand- 
ing a  clause  in  the  policy  that  "nothing  but 
a  distinct  specific  agreement,  clearly  ex- 
pressed and  indorsed  on  the  policy,  shall 
operate  as  a  waiver  of  any  printed  or  written 
condition  therein. w  Franklin  Firs  Ins.  Co.  v. 
Chicago  Ice  Co.,  11  R.  469. 
If,  after  reasonable  time  to  examine  the 

S roofs  presented  and  received,  the  insurers 
o  not  object  to  them,  but  are  silent  until 
their  time  for  payment  has  expired,  or  is 
about  to  expire,  such  delay  shall  be  evidence 
from  which  the  jury  may  infer  a  waiver  of 
the  defects.  Jones  v.  Mechanics'  Firs  Ins. 
Co.,  13  R.  405. 

A  retention  by  an  insurer  of  proofs  of  loss 
for  thirty-eight  days  without  objection  will 
warrant  a  finding  that  all  objections  thereto 
were  waived.  Reeney  v.  Home  Ins.  Co.,  27 
R  60. 

Sufficiency  of  the  preliminary  proof  of  loss 
is  not  admitted,  nor  further  proof  waived,  by 
the  action  of  the  president  of  the  insurance 
company,  on  inquiry  being  made  of  him  as 
to  "what  further  preliminary  proof  of  loss 
was  required,"  in  answering  that  "the  policy 
will  show  that.**  Spring  Garden  etc  Ins.  Co. 
v.  Evans,  66  D.  308. 

A  discharged  liability  does  not  reattach, 
nor  is  a  waiver  of  defects  in  notice  of  loss 
established  by  the  insurers  having  received 


the  notice  without  objection,  giving  to  the 
insured  directions  about  making  out  a  state- 
ment of  his  loss,  and  examinations  by  the 
insurers'  agent  respecting  the  nature  of  it. 
Trash  v.  State  F.  <k  M.  Ins.  Co.,  72  D.  622. 

Mere  silence  of  an  insurance  company  will 
not  amount  to  a  waiver  of  defects  in  proof 
of  loss;  but  an  objection  to  the  proofs  upon 
one  specific  ground,  and  silence  as  to  another, 
in  which  was  the  real  defect,  operates  as  a 
waiver  of  the  Utter.  Ayres  v.  Hartford  F. 
Ins.  Co.,  85  D.  553. 

83.  Adjustment  of  loss,  generally.  — 
When  an  insurer  adjusts  a  loss,  and  indorses 
the  adjustment  on  the  policy,  this  is  an  ad- 
mission upon  which  the  insured  may  recover 
without  further  proof.  IlL  MuL  Fire  Ins.  Co. 
v.  Archdeacon,  25  R.  313. 

Such  adjustment  renders  it  unnecessary  to 
bring  suit  within  the  time  provided  in  the 
policy.     lb. 

34.  Who  entitled  to  proceeds. —  1. 
Insurance  against  fire.  —  Money  due  on  a 
policy  for  a  loss  occurring  after  the  execution 
of  a  contract  of  sale  of  the  property  insured, 
and  before  the  execution  of  the  deed  there- 
for, as  between  the  company  and  the  vendor, 
belongs  to  the  latter;  but  he,  being  a  trustee 
for  the  vendee,  must  account  to  him  in  equity 
for  such  money,  especially  where,  by  a  sub- 
sequent arrangement  between  the  parties, 
the  policy  has  oeen  assigned  to  the  vendee. 
Reed  v.  Luhens,  84  D.  425. # 

The  assignee  of  the  interest  of  a  vendor  in 
a  contract  of  sale  of  real  estate,  by  which  the 
vendee  agrees  to  keep  the  premises  insured 
for  the  benefit  of  the  vendor,  is  equitably 
entitled  to  the  proceeds  of  a  policy,  after 
loss,  to  the  extent  of  his  assignor's  interest, 
and  the  insurance  company,  with  notice  of 
such  assignee's  claim,  is  liable  for  his  share 
of  the  proceeds,  even  if  the  whole  amount  has 
been  paid  over,  after  such  notice,  to  the  in- 
sured. Cromwell  ▼.  Brooklyn  Firs  Ins.  Co., 
4R641. 

A  mortgagee  is  not  entitled  to  proceeds  of 
an  insurance  procured  by  the  mortgagor, 
there  being  no  agreement  that  such  insur- 
ance should  be  effected  by  the  latter  for  the 
benefit  of  the  former,  randegraaff  v.  Med' 
lock,  29  D.  256. 

A  mortgagee  whose  mortgage  has  not  been 
forfeited,  out  has  some  months  to  run,  has 
not  such  legal  title  or  ownership  in  such 
property  as  will  entitle  him  to  collect  insur- 
ance money  payable  to  the  owner,  upon  its 
loss,  and  apply  it  to  the  payment  of  his 
mortgage.     McDonald  v.  Black,  65  D.  448. 

A  tenant  for  life,  in  a  building  which  is  de- 
stroyed by  fire,  has  a  right  to  the  use  and 
possession  of  the  insurance  money,  but  can- 
not deprive  the  husband  of  one  entitled  to 
the  remainder  of  his  interest  therein,  or  of 

*  Vendor  and  vendee,  which  entitled  to  pro- 
ceeds of  insurance,  where  part  only  of  purchi 
money  has  been  paid,  see  note,  84  O.  42U-41L 
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his  right  to  sue  therefor,  by  converting  the 
nine  into  realty.     Haxali  v.  Shippen,  34  D. 

745. 

Damages  recovered  on  a  policy  are  not 
part  of  the  inheritance;  they  are  personal 
estate,  belonging  to  the  owners  of  the  build- 
ing, according  to  their  respective  rights,    lb. 

No  equity  attaches  to  such  damages  re- 
covered which  authorises  the  same  to  be 
used  in  replacing  the  buildings  for  the  loss 
of  which  they  were  recovered.    lb. 

One  who  effected  insurance  covering  his 
own  goods  and  goods  stored  with  him,  and 
collected  the  insurance  money,  is  liable  to 
the  owner  of  such  stored  goods  for  his  share, 
although  he  did  not  request  or  know  of  the 
insurance,  and  did  not  ratify  it  before  the 
payment  of  the  loss.    Snow  v.  Oarr,  32  R.  3. 

A,  having  obtained  a  judgment  against  B, 
levied  execution  upon  premises  owned  and 
insured  by  B.  Subsequently,  the  premises 
were  destroyed  by  fire.  Held,  that  A  was 
not  entitled  to  the  proceeds  of  the  insurance 
policy.  Plimpton  v.  Far  men*  Hut.  Ins.  Co., 
5  R.  297. 

O.  insured  his  homestead  dwelling-house, 
for  himself  and  his  personal  representatives, 
against  loss  by  fire.  Upon  his  death  his 
widow  was  entitled  by  law  to  hold  the  prem- 
ises for  her  life.  The  house  was  destroyed 
by  fire  after  his  death,  and  while  the  widow 
was  so  occupying  it.  Held,  that  the  insur- 
ance money  belonged  to  those  beneficially 
interested  in  the  property,  and  C's  adminis- 
trator would  hold  it  as  trustee  for  the  widow, 
creditors,  and  heirs,  and  the  widow  was  en- 
titled to  a  life  use  of  it.  Culbertson  v.  Cox, 
43  R.  204. 

2.  Ltft  insurance.  —  The  widow  and  sur- 
viving child  take  equal  shares  under  a  life 
policy,  expressed  to  be  for  their  benefit, 
where  their  proportions  are  not  otherwise 
specified.  Ghuldv.  Bmerson,  96  D.  72a  S. 
P.,  Felix  v.  Grand  Lodge  etc.  of  Kansas,  47 
EL  479;  Crapn  v.  Oraoin,  22  R.  588. 

A  widow  is  not  a  "legal  heir"  of  her  has- 
band,  within  the  meaning  of  a  life  policy 

Sayable  to  the  "legal  heirs  "of  the  insured 
usband,  although  by  the  statute  the  widow 
has  a  certain  interest  in  the  intestate  hus- 
band's personalty.  Oauch  v.  8L  Louis  M. 
L.  Ins.  Co.,  30  R.  554. 

On  the  application  of  a  wife,  a  policy  of 
insurance  on  the  life  of  her  hnsband  was  is- 
sued for  her  sole  benefit,  and  in  the  event 
of  her  death  before  her  husband,  for  the  ben- 
efit of  her  children.  Tha  wife  having  died, 
leaving  children,  the  husband  surrendered 
the  policy  to  the  company,  and  procured  an- 
other, likewise  on  his  own  life,  for  the  same 
amount,  at  the  same  premium,  antedated  to 
correspond  with  the  date  of  the  former  pol- 
icy, and  made  payable  solely  to  himself. 
The  husband  soon  died.  Held,  that  the 
children  were  equitably  entitled  to  the  pro- 
ceeds of  the  substituted  policy  as  against 


the  creditors  of  the  husband.     Chopin  v.  FeU 
lows.  4  R.  49. 

A  resident  of  Illinois  insured  his  life  with 
a  company  chartered  in  Massachusetts,  by  a 
policy  payable  to  his  representatives  or  as- 
signs, and  conditioned  to  be  void  if  assigned 
without  the  written  consent  of  the  company, 
which  policy  he  afterward  delivered,  with- 
out the  company's  consent,  to  the  plaintiff,  a 
resident  of  Massachusetts,  as  security  for 
a  debt.  Upon  his  death,  an  administrator 
of  his  estate  was  appointed  in  Illinois,  and 
afterward,  the  debt  being  unpaid,  the  plain- 
tiff was  appointed  ancillary  administrator  in 
Massachusetts.  The  principal  administrator 
sued  the  insurers  upon  the  policy  in  Illinois* 
and  their  agent  duly  accepted,  in  pursuance 
of  a  state  statute,  service  of  the  summons 
and  of  an  injunction  not  to  pay  the  policy  to 
the  creditor.  The  plaintiff,  as  ancillary  ad* 
ministrator,  then  sued  on  the  policy  in 
Massachusetts,  and  the  insurers  in  answer 
admitted  their  liability,  and  expressed  a 
willingness  to  pay  the  policy  to  the  person 
entitled.  Held,  that  the  pendenoy  of  the  first 
suit  was  no  bar  to  the  second,  and  that  the 
plaintiff  could  recover  the  amount  of  the 
policy  in  preference  to  the  principal  Admin- 
istrator, inasmuch  as  he  represented  the 
equitable  interest  and  possessory  right  of 
the  pledgee  of  the  policy.  Merrill  v.  New 
Eng.  MuL  Lnfe  Ins.  Co.,  4  R.  548. 

A  wife  procured  a  policy  of  insurance  upon 
the  life  of  her  husband,  payable  to  her,  if 
living,  if  not,  to  her  children.  Both  she  and 
one  of  her  children  died  before  the  husband. 
Held,  that  a  transmissible  interest  vested  in 
the  children  upon  the  issuing  of  the  policy, 
and  that  the  heirs  of  the  deceased  child  took, 
by  descent,  its  interest,  and  were  entitled  to 
a  portion  of  the  amount  assured.  Continental 
L\fe  Ins.  Co.  v.  Palmer,  19  R.  530. 

A  husband  procured  the  issue  and  delivery 
to  his  wife  of  a  lawful  policy  on  his  life,  pay- 
able to  her  for  her  sole  use,  or  in  case  of  her 
death  before  his,  to  their  children.  Seveu 
years  later  she  procured  a  divorce  from  him. 
She  always  had  the  custody  of  the  policy, 
but  the  husband  paid  all  the  premiums,  ex- 
cept the  last  one  oefore  the  divorce,  which 
she  paid.  Afterward,  without  his  knowledge, 
she  surrendered  the  policy,  and  took  alike 
paid-up  policy.  The  husband  died  after  her, 
and  there  were  never  any  children.  Held, 
that  her  representatives  were  entitled  to  the 
insurance.  Pltaenix  Mat.  Life  Ins.  Co.  v. 
Dunham,  33  R.  14. 

A  man  procured  a  policy  on  his  life,  pay- 
able to  his  wife,  if  living,  otherwise  to  his 
children,  or  their  guardian.  The  wife  died, 
leaving  children.  The  insured  had  then  paid 
all  the  premiums  ever  required  by  the  policy. 
Afterward  he  remarried,  and  had  another 
child,  surrendered  the  policy,  and  took  a 
paid-up  policy  for  the  benefit  fcf  the  second 
wife.     Held,  invalid  as  against  his  children. 
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and  that  all  the  children  by  both  marriages 
were  entitled  to  share.  Richer  v.*  Charier  Oak 
Ltfe  Ins.  Co.,  38  R.  289. 

An  insurance  on  the  life  of  a  husband  was 
payable  to  his  wife  or  her  legal  representa- 
tives. The  husband  paid  the  premiums,  and 
he  had  the  right  to  change  the  beneficiary  by 
sonsent  of  the  insurers.  The  wife  died,  and 
subsequently,  the  husband.  Held,  that  the 
insurance  money  belonged  to  the  husband's 
estate.  Washington  Ben.  etc  Am'n  v.  Wood, 
64  R  261. 

A  policy  was  issued  on  the  life  of  a  hus- 
band, payable  to  his  wife,  her  heirs,  rep- 
resentatives, and  assigns.  The  wife  paid 
premiums.  She  died,  and  the  husband  and 
the  company  allowed  the  policy  to  lapse,  and 
issued  a  new  one,  payable  to  the  husband 
and  his  representatives.  On  the  husband's 
death, — held,  that  the  insurance,  money 
should  be  divided  between  the  respective  ad- 
ministrators in  proportion  to  the  amount  of 
premiums  paid  by  their  respective  intes- 
tates.   NaL  Life  Ins.  Co.  v.  Haley,  57  K.  SOI. 

An  unmarried  man  insured  his  life  for  the 
benefit  of  his  sister,  and  delivered  the  policy 
to  "her.  The  policy  was  conditioned  that  he 
might  /mange  the  beneficiary  with  the  con- 
sent of  the  company.  Subsequently,  he  mar- 
ried, agreeing  that  if  the  woman  would 
marry  him  she  should  be  made  the  benefi- 
ciary. When  he  paid  the  next  premium,  he 
paid  it  on  condition  that  this  change  should 
be  made.  The  sister  would  not  give  up  the 
policy,  and  the  change  was  not  made.  The 
insured  having  died,  and  the  company  hav- 
ing brought  the  sister  and  widow  to  inter- 
plead, —  held,  that  the  widow  was  entitled 
to  the  fund.     Nolly  v.  Natty,  68  R  468. 

85.  Subrogation  and  contribution. 
—  1.  Central  rules.  —  Recovery  may  be  had 
from  an  insurer  of  his  proportion  of  the  ex- 
penditure for  the  wages  and  provisions,  in 
an  action  upon  his  policy,  although  the 
amount  of  contribution  among  the  parties 
had  not  been  previously  settled,  where  the 
only  property  liable  to  contribute  was  that, 
an  aliquot  part  of  which  was  covered  by  bis 
policy.     Hanse  v.  N.  0.  Ins.  Co.,  29  D.  466. 

Insurers  of  several  policies  on  the  same 
property  are  sureties  between  themselves, 
and  therefore  any  one  or  more  who  have 
paid  the  entire  amount  of  a  loss  may  recover 
from  the  others  a  proportionate  contribution 
to  the  loss.  MiUaudon  v.  Western  M.  A  F. 
Ins.  Co.,  29  D.  433;  Sloat  v.  Royal  Ins.  Co.. 
88  D.  477. 

A  party  holding  two  policies  on  the  same 
property,  executed  by  different  companies 
on  the  same  day,  and  for  the  same  amounts, 
and  together  exceeding  the  amount  at  risk, 
may  recover  a  proportionate  part  of  a  loss 
from  eaoh  company,  or  may  recover  the 
whole  amount  from  either,  and  leave  that 
company  to  seek  contribution  from  the  other. 
Wigyin  v.  8*folk  Ins.  Co.,  29  D.  670. 


Where  the  insured  accepts  one  half  the) 
loss  from  one  of  such  companies,  after  do* 
ducting  certain  set-offs,  he  will  be  deemed 
prima  facie  to  have  elected  to  adjust  the  loss 
against  the  other  upon  the  same  basis.     lb. 

A  mortgagee  insuring  premises  generally 
for  his  own  benefit  may  recover,  in  case  of  a 
loss  before  payment  of  the  mortgage,  the  en- 
tire sum  insured,  without  assigning  his  mort- 
gage interest  or  any  part  of  it  to  the  insurers. 
King  v.  State  Mut  Fire  Ins.  Co.,  64  D.  683. 

Where  the  insured  has  conveyed  the  prop- 
erty insured,  the  right  of  the  insurer  to  be 
subrogated  to  the  securities  of  the  insured 
for  the  payment  of  the  purchase-money  can- 
not arise  until  there  is  a  recovery  of  the  in* 
surance,  if  at  all.  Morrison  v.  Tenn.  M.  6 
F.  Ins.  Co.,  69  D.  299. 

Payment  to  the  owner  by  an  insurance 
company  of  the  amount  of  his  loss  does  not 
bar  the  right  against  another  party  originally 
liable  for  the  loss;  but  the  owner,  by  receiv- 
ing payment  of  the  underwriters,  becomes 
trustee  for  them,  and  by  necessary  implica- 
tion makes  an  equitable  assignment  to  them 
of  his  right  to  recover  in  his  name.  Rocking- 
ham  Mutual  Fire  Ins.  Co.  ▼.  Boshtr,  63  D. 
618. 

No  action  lies  by  an  insurance  company, 
in  its  own  name,  against  a  third  person,  who 
willfully  burns  up  property  insured  by  it,  to 
recover  the  amount  of  money  which  it  was 
thereby  occasioned  to  pay  to  the  insured. 
lb. 

An  insurance  company  cannot  recover 
damages  in  their  own  right  from  a  railroad 
company  through  whose  negligence  in  kill- 
ing the  insured,  who  was  a  passenger,  the 
insurers  were  obliged  to  pay,  where  there  is 
no  privity  of  contract  between  the  insurers 
and  the  railroad  company,  and  no  direct  ob- 
ligation of  the  latter  to  the  former,  growing 
out  of  the  contract  or  relation  between  the  in- 
sured and  the  railroad  company.  Connecti- 
cut M.  L.  Ins.  Co.  v.  New  York  etcR.IL  Co., 
66  D.  671. 

Where  property  is  insured  in  several  com- 
panies, and  each  policy  contains  a  clause 
that  in  case  of  loss  the  assured  shall  not  be 
entitled  to  receive  of  the  company  issuing 
such  policy  any  greater  proportion  of  the 
loss  than  the  amount  insured  by  such  policy 
bears  to  the  whole  amount  insured  upon  the 
property,  the  companies  are  all  and  each 
liable  to  pay  the  ratable  portion  mentioned 
in  the  clause,  though  it  might  happen  that 
some  had  paid  more  than  their  share,  and 
even  enough  to  cover  the  whole  loss  or  dam- 
age sustained  by  the  assured.  Fitzsimmons 
v.  City  Fire  Ins.  Co.,  86  D.  761. 

If  one  of  the  companies  pays  more  than 
its  ratable  share  of  loss  under  snob  a  clause, 
it  cannot  claim  contribution  from  others 
which  have  not  paid  their  share,  but  must 
enforce  its  remedy,  if  it  have  any,  against 
the  assured.    /o. 
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2.  Illustrations.  —  la  a  policy  issued  to 
the  owner,  loss  payable  to  mortgagee,  it  was 
conditioned  that  the'  acts  of  the  owner 
should  not  forfeit  the  policy  as  to  the  mort- 
gagee, and  that  in  ease  of  loss  and  payment 
to  the  mortgagee,  the  company  should  be 
subrogated  to  nifl  rights.  The  policy  was 
forfeited  as  to  the  owner,  by  his  alienation. 
A  loss  occurring,  the  company  paid  the  mort- 
gagee, was  subrogated  to  the  mortgage,  and 
brought  action  to  foreclose  the  same.  Held, 
that  as  the  owner  had  forfeited  the  policy 
as  to  him,  he  was  not  entitled  to  have  the 
insurance  money  applied  on  the  mortgage. 
8prinafield  Fire.  Ins.  Co.  v.  Allen,  3  R.  711. 

Where  the  assured  has  an  executory  con- 
tract for  sale  of  the  mortgaged  premises  at 
the  time  of  the  loss,  —  held,  that  the  insur- 
ance company,  on  payment  of  the  loss,  could 
not  be  subrogated  to  the  rights  of  the  in- 
sured, pro  tanto,  under  the  contract  of  sale. 
Washington  Fire  Ins.  Co.  v.  Kelly,  3  R.  149. 

Three  companies  insured  goods  in  every 
part  of  a  building.  One  of  them  made  a 
further  insurance  of  goods  in  the  upper 
stories  only.  A  loss  occurred  which,  in  the 
lower  stories,  ezoeeded  the  amount  of  the 
first  insurance,  and  in  the  upper  stories,  ex- 
ceeded the  amount  of  the  second  insurance. 
Held,  that  the  second  insurance  was  payable 
in  full,  and  that  the  first  policies  aid  not 
contribute  to  it.  Royal  Ins.  Co.  ▼.  Roedel, 
21  R.  1. 

A  mortgagor  of  land  covenanted  to  keep 
the  building  standing  on  the  land  insured 
for  the  benefit  of  the  mortgagee,  at  a  fixed 
sum;  more  than  a  year  afterward,  the  mort- 
gagor procured  an  insurance  for  a  less  sum, 
on  the  building  and  his  furniture,  in  his  own 
name;  the  policy  was  not  delivered  to  the 
mortgagee,  and  it  was  procured  without  his 
knowledge.  After  a  loss  on  the  building,  the 
mortgagee  notified  the  insurer  of  his  claim, 
but  the  latter,  having  no  knowledge  of  the 
terma  of  the  mortgage,  paid  the  amount  to 
the  mortgagor.  In  at  action  at  law  by  the 
mortgagee,  in  the  name  of  the  mortgagor, — 
held,  that  bis  claim  could  not  be  enforced. 
Stearns  v.  Qumey  MuL  Life  Ins.  Co.,  26  R. 

647. 

A  mortgage  contained  a  covenant  that  the 
mortgagor  would  insure,  and  that  in  default 
thereof,  the  mortgagee  might  insure,  and  the 
premiums  should  be  deemed  secured  by  the 
mortgage.  The  mortgagor  failing  to  insure, 
the  mortgagee  insured  his  interest  as  such 
by  a  policy  providing  that  in  case  of  loss  he 
should  assign  to  the  insurer  an  amount 
equal  to  the  amount  of  loss  paid.  A  loss 
having  occurred,  the  insurer  paid  it,  took  an 
assignment  of  the  mortgage,  and  brought  a 
suit  for  foreclosure.  Held,  1.  That  the  insur- 
ance money  was  not  to  be  applied  in  pay- 
ment of  the  mortgage  debt,  and  that  the  ac- 
tion was  maintainable;  2.  That  although  the 
provision  in  the  policy  was  only  in  terms  for 


the  assignment  of  the  mortgage,  yet  as  it 
was  the  evident  intention  to  include  the 
bond,  and  the  bond  was  actually  delivered, 
both  passed,  and  the  payment  to  the  mort- 
gagee could  not  be  held  to  be  in  liquidation 
of  the  bond.  Foster  v.  Van  Reed,  26  R.  544. 
The  plaintiff  insured  M.'s  buildings,  worth 
three  thousand  four  hundred  dollars,  for  fif- 
teen hundred  dollars.  The  buildings  were 
afterward  destroyed  by  fire  through  de- 
fendants' negligence.  Defendants  paid  M. 
eighteen  hundred  dollars  for  the  loss,  and 
took  a  release  therefor,  containing  a  pro- 
vision that  it  was  not  to  discharge  plaintiff 
from  M.'s  claim  against  it.  The  plaintiff 
afterward  paid  M.  the  amount  of  the  insur* 
ance.  In  an  action  to  recover  the  amount 
so  paid,  —  held,  that  the  provision  in  the  re* 
lease  was  designed  and  would  have  had  the 
effect  to  prevent  the  plaintiff  from  interpos- 
ing the  release  as  a  defense  to  an  action  on 
the  policy,  and  therefore  the  plaintiff's  right 
of  subrogation  was  not  affected  by  it,  and 
the  action  was  maintainable.  Conn.  Fire 
Ins.  Co.  v.MrieR'y  Co.,  29  R.  171. 

IL    FlRl    IlfSURANOE. 

86.  Insurable  interest,  generallw.# 
—  1.  Elementary  rules.  —  It  is  well  settled  at 
the  present  day  that  insurable  interest  need 
not  amount  to  a  right  of  property  or  of  pos- 
session. Whenever  a  legal  connection  can 
be  shown  to  exist  between  injury  to  the  thing 
insured  and  the  loss  to  the  party  insuring, 
it  will  suffice.    McDonald  v.  Black,  55  D.  448. 

An  owner's  insurable  interest  remains  un- 
changed, notwithstanding  other  insurance 
effected  on  the  property  to  its  value.  MiU 
laudon  v.  Western  etc  Ins.  Co.,  29  D.  433. 

One  partner  has  an  insurable  interest  in 
the  entire  partnership  stock;  and  in  case  of 
a  loss,  he  must  account  to  the  firm  for  such 
sums  as  he  receives  under  the  policy.  Man~ 
hattan  Ins.  Co.  v.  Webster,  98  D.  332. 

A  qualified  interest  in  property,  or  any  in- 
terest whioh  would  be  recognised  by  a  court 
of  law  or  equity,  is  an  insurable  interest. 
Warren  v.  Davenport  Fire  Ins.  Co.,  7  R.  160. 

The  owner  of  stock  in  a  corporation  or- 
ganized for  pecuniary  profit  has  an  insurable 
interest  in  the  corporate  property.     lb. 

A  husband  has  an  insurable  interest  in  his 
wife's  property  under  the  laws  of  Maryland. 
Mut.  F.  Ins.  Co.  v.  Deals,  79  D.  673. 

A  policy  of  insurance  taken  by  a  husband 
in  good  faith  on  his  wife's  goods  is  void  in 
Michigan,  even  though  the  insurer  had  full 
knowledge  of  the  true  ownership.  AgricuU 
tural  Ins.  Co.  v.  Montague,  31  R.  326. 

A  husband  in  possession  and  enjoyment, 
with  his  wife,  of  her  real  and  personal  prop- 
erty, with  an  inchoate  right  of  curtesy,  has 
an  insurable  interest  in  both,  and  where  the 
intention  was  evinced  to  insure  the  whole 

•  Bee  monographic  note  on  Insurable  interest 
In  property,  20  i).  610-618. 
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ownership,   may    recover   the    whole    loss. 
Trade  Ins.  Co.  v.  Barracliff,  46  R.  792. 

2.  Equitable  titles.  —  A  mere  equitable 
title,  or  any  qualified  property  in  the  thing 
insured,  may  be  legally  protected  by  insur- 
ance. Strong  v.  Manufacturers*  Ins.  Co.,  20 
D.  507. 

An  equitable  interest  in  property  is  an 
absolute  interest,  and  is  insurable  as  such. 
Hough  v.  O.  F.  I.  Co.,  76  D.  581. 

An  absolute  interest  in  property  is  an 
interest  which  is  so  completely  vested  in  the 
individual  tbat  he  cannot  be  deprived  of  it 
without  his  consent.     lb. 

A  mortgagor  of  a  house  whose  right  in 
equity  to  redeem  has  been  seised  and  sold 
on  execution  has  an  insurable  interest  on 
the  house  until  his  right  to  redeem  such 
equity  is  lost.  Strong  v.  Manufacturer**  In*. 
Co.,  20  D.  507. 

Such  assured,  in  case  of  loss,  is  entitled  to 
recover  the  amount  of  damage  to  the  prop- 
erty, not  exceeding  the  sum  insured.    T&. 

£  Interests  of  vendor  and  purchaser.  —  A 
vendor  retains  an  insurable  interest  who  has 
not  parted  with  all  his  interest  in  the  prop- 
erty.   Noreross  v.  Ins.  Companies,  55  D.  571. 

A  vendor  retaining  possession  of  goods  by 
agreement  of  parties,  and  holding  the  policies 
of  insuranoe  which  he  had  previously  pro- 
cured thereon  as  collateral  security  for  the 
payment  of  the  residue  of  the  purchase- 
money,  retains  an  insurable  interest  in  the 
goods.  lb.  Compare,  Little  v.  Phoenix  Ins. 
Co.,  25  R.  96. 

A  purchaser  in  possession  before  convey- 
ance has  an  insurable  interest  to  the  full 
value  of  the  house,  and  may  recover  such 
value  within  the  amount  insured,  upon  a 
total  loss,  notwithstanding  a  previous  policy 
taken  ont  by  his  vendor  upon  the  same 
property.  JCtnaF.  Ins.  Co.  v.  Tyler,  30  D.  90; 
Franklin  Fire  Ins.  Co.  v.  Martin,  29  R.  271. 

One  has  insurable  interest  in  realty,  where 
the  title  bond  therefor  has  been  assigned  to 
him,  and  the  obligee  in  such  bond  has  made 
valuable  improvements  upon  such  property. 
Afres  t.  Hartford  Fire  Ins.  Co.,  85  D.  653. 

After  a  contract  to  sell  a  house  and  lot, 
and  before  conveyance,  the  vendee  has  an 
insurable  interest  in  the  house,  and  may 
protect  himself  by  insuring  it  in  his  own 
name.  The  vendor  is  not  bound  to  keep  up 
the  insurance  or  to  give  notice  to  the  vendee 
of  its  having  expired;  and  his  failure  to  re- 
new or  give  such  notice  will  not  deprive  him 
of  his  right  to  enforce  the  contract.  Brewer 
v.  Herbert,  96  D.  582. 

Plaintiff  conveyed  lands  to  R.,  upon  a 
verbal  promise  by  R.  to  reconvey  to  plaintiff 
a  life  estate  in  the  land.  Plaintiff  remained 
in  possession.  Held,  that  plaintiff  had  an 
insurable  interest  in  the  buildings  on  the 
land,  even  before  any  reconveyance  of  the 
Ufe  estate.  Redfield  v.  Holland  Purchase 
Ins.  Co.,  16  R.  424. 


4.  Lienors.  —  A  mechanic's  lien  on  prop- 
erty constitutes  an  insurable  interest  therein. 
Stout  v.  City  F.  Ins,  Co.,  79  D.  539. 

A  judgment  is  a  general  and  not  a  speeifie 
lien,  and  the  judgment  creditor  has  no  in- 
surable interest  in  specific  property  of  his 
debtor.  Orevemeyer  v.  Southern  MuL  Fire 
Ins.  Co.,  1  R.  420. 

A  married  woman,  being  indebted  to  her 
husband,  gave  him  a  written  acknowledg- 
ment of  the  debt,  "which  shall  be  a  lien  on 
my  property,"  and  afterward  died,  leaving 
insufficient  personal  assets  to  pay  her  debts, 
and  but  one  parcel  of  land,  valuable  chiefly 
for  the  buildings  on  it.  Held,  that  the  hus- 
band had  an  insurable  interest  in  the  build- 
ings. Rohrbachv.  Germania  Fire  Ins.  Co.,  20 
R.461. 

When  a  builder  contracts  to  furnish  ma- 
terials and  build  a  house  for  another  person 
at  a  stipulated  price,  payable  in  installments 
as  the  work  progresses,  and  takes  ont  a 
policy  of  insuranoe  on  the  house  during  its 
construction,  and  it  is  destroyed  by  fire  be- 
fore completion,  the  loss  is  his,  although  he 
may  have  received  partial  payment  by  in- 
stallments; and  having  assigned  the  policy 
to  the  person  for  whom  the  house  was  built, 
the  latter  may  maintain  an  action  on  it,  or 
may  assign  it  to  another  person  with  whom 
he  had  effected  insurance  on  the  house. 
Commercial  Ftrt  Ins.  Co.  v.  Capital  City  Ins. 
Co.,  60  R.  162. 

87.  Insurable  interest  of  mortga- 
gees.* —  Insurance  by  mortgagor  and  mort- 
gagee, severally,  may  be  effected  without  the 
insurance  of  either  impairing  that  of  the 
other.  Jackson  v.  Mass.  MuL  F.  Ins.  Co.,  34 
D.  69. 

A  mortgagee  has  an  insurable  interest,  and 
may  insure  generally  on  the  property,  with- 
out disclosing  his  interest  unless  inquired  of 
respecting  it.  King  v.  State  MuL  Fire  Ins* 
Co.,  54  D.  683. 

The  special  interest  of  a  mortgagee  is  in- 
surable either  generally,  when  he  insures  as 
entire  owner,  or  specially,  when  the  nature 
of  his  interest  is  specified  in  a  memorandum; 
but  in  either  case  he  recovers  only  to  the 
extent  of  his  interest.  Smith  v.  Columbia 
Ins.  Co.,  65  D.  546. 

The  general  and  special  owner  may  each 
insure  separately  and  recover  separately  pro 
interesse  suo.    Id. 

A  mortgagee  insuring  his  special  interest 
must  disclose  the  fact  that  he  holds  prior 
mortgages  on  the  property,  for  by  insuring 
a  limited  interest,  without  disclosing  facts 
which  might  affect  its  apparent  solidity,  he 
induces  the  company  to  take  a  risk  on  terms 
which  would  otherwise  have  been  declined. 
lb. 

Where  a  mortgagee  of  premises  applies 

♦  Insurable  interest  and  rights  of  mortgagee 
under  insurance  of  mortgaged  property,  se# 
note,  64  D.  098-700. 


INSURANCE,  II. 


1901 


For  Index  to  Note*  1b  American  Decisions  and  Americas.  Reports*  see  Volume  I. 


fior  an  insurance,  and  subsequently  becomes 
owner  in  fee,  no  new  consideration  is  neces- 
sary to  change  the  proposed  insurance  so  as 
to  apply  to  the  absolute  interest  of  the  ap- 
plicant.    FUk  v.  Cottenet,  4  R.  715. 

L.  and  8.,  the  mortgagees  of  certain  prem- 
ises, assigned  the  mortgage  and  indorsed  the 
mortgage  notes  to  plaintiff  and  procured  the 
premises  to  be  insured  in  their  names  as 
mortgagees,  loss,  if  any,  payable  to  plaintiff 
Borne  of  the  notes  were  not  paid  at  maturity; 
the  others  had  not  matured  when  loss  oc- 
curred. Held,  that  L.  and  S.  had  an  insur- 
able interest,  and  that  plaintiff  could  recover. 
WUtiam*  ▼.  Roger  Williams  Ins.  Co.,  9  R.  41. 

The  insurable  interest  of  the  assignee  of  a 
mortgage  is  not  simply  the  amount  actually 
paid  the  mortgagee  under  the  contract  of 
assignment,  but  the  whole  amount  secured 
and  unpaid  upon  the  mortgage.  Excelsior 
Fire  Ins.  Co.  v.  Royal  Ins.  Co.,  14  R.  271. 

88.  The  policy,  and  how  construed, 
generally.  —  In  the  construction  of  fire 
policies,  the  same  strictness  is  not  to  be 
observed  as  in  the  construction  of  marine 
policies.  Jolly  v.  Baltimore  B.  Boc,  18  D. 
288. 

An  express  agreement  must  prevail  over  a 
printed  condition  in  a  policy,  where  the  rink 
assumed  by  the  agreement  is  irreconcilable 
with  the  terms  of  the  condition.  Nicole*  v. 
Insurance  Co.,  23  D.  458. 

Representations  made  at  the  time  of  ob- 
taining the  policy  are  not  a  part  of  the  pol- 
icy unless  distinctly  referred  to  in  it.  When 
so  referred  to,  they  become  a  part  of  the 
contract,  and  are  to  be  construed  with  it. 
Holmes  r.  Charlestown  etc  Ins.  Co.,  48  D. 
428. 

Where  a  policy  is  given  upon  the  con- 
ditions expressed  in  the  rules  and  regula- 
tions of  the  company,  one  of  which  is,  that 
"not  more  than  three  fourths  of  the  value 
of  any  building  shall  be  insured  by  this  com- 
pany," and  the  value  of  the  building  is  not 
stated  in  the  policy,  resort  may  be  had  to 
the  application  for  the  purpose  of  ascertain- 
ing that  value.     lb. 

The  value  stated  in  the  application  is 
binding  upon  the  parties,  and,  after  a  loss, 
the  assured  is  not  at  liberty  to  show  that  in 
fact  it  was  worth  a  much  larger  sum.    lb. 

Where  a  policy  is  express  as  to  the  sub- 
ject of  the  insurance,  the  court  cannot 
change  the  contract,  and  make  one  for  the 
parties,  and  apply  the  insurance  to  chattels 
not  insured,  because  the  plaintiff  intended 
to  insure  them.     lb. 

A  writing  intended  to  be  part  of  a  con- 
tract may  be  incorporated  into  it  by  a  proper 
reference,  as  well  as  by  an  extended  recital. 
And  where  in  a  policy  of  insurance  a  ref- 
erence is  made  to  a  survey  consisting  of  an- 
swers given  by  the  insured  to  questions 
proposed  by  the  insurers,  some  of  which  are 
intended  to  call  forth  a  minute  description 


of  the  premises  to  be  insured,  and  others  to 
enable  tbe  insurers  to  determine  the  nature 
and  extent  of  the  risk,  the  reference  will  not 
be  regarded  as  intended  merely  to  obtain  a 
fuller  description,  but  as  intended  to  incor- 
porate the  whole  of  the  survey  into  the 
policy,  and  the  answers  therein  applicable 
to  the  subject-matter  will  bind  the  insured. 
Sheldon  v.  Hartford  Fire  Ins.  Co.,  58  D.  420i 

The  contract  of  insurance  is  to  be  inter- 
preted according  to  the  laws  and  with  ref- 
erence to  the  usages  and  practice  of  the 
state  in  which  it  is  to  take  effect,  by  the 
counter-signature  of  the  agent  of  the  insur- 
ance company,  and  the  delivery  of  the 
policy  by  him,  although  the  policy  was  dated 
m  another  state,  and  signed  by  the  president 
and  secretary  there.  Daniels  v.  H.  R.  F.  J. 
Co.,  59  D.  102. 

The  general  use  of  words  among  manu- 
facturers need  not  be  known  to  insurers,  to 
affect  a  contract  of  insurance  on  manufac- 
turing property  in  which  they  are  contained. 
The  legal  presumption  is,  that  the  words 
were  understood  by  the  insurers.    lb. 

A  policy  upon  merchandise  to  be  used  for 
traffic  attaches  to  subsequent  purchases 
thereof,  and  is  an  indemnity  against  the  loss 
of  the  stock  in  the  possession  of  the  as- 
sured at  the  time  of  a  fire.  West  Branch 
Ins.  Co.  v.  Helfenstein,  80  D.  573. 

The  Baltimore  Fire  Insurance  Company 
issued  a  policy  of  insurance  to  a  railway 
company,  insuring  "  two  Murphy  and  Alii* 
son  passenger-cars,  contained  in  car-house 
No.  1,  and  engine  J.  H.  Nicholson,  contained 
in  engine-house  No.  2/'  One  of  the  oars  and 
the  engine,  desori  bed  in  the  policy,  having  been 
subsequently  damaged  by  fire  while  making 
a  regular  trip  on  the  line  of  the  railway,  in 
an  action  on  the  policy,  —  held,  that  the 
words  "contained  in"  were  designed  to 
restrict  the  risk  to  the  property  while  actu- 
ally inside  of  the  car  and  engine-houses 
specified  in  the  policy,  and  that  the  railway 
company  could  not  recover  for  the  loss. 
Annapolis  etc  R.  R.  Co.  v.  Baltimore  Firs 
Ins.  Co.,  3R.  112. 

A  obtained  a  policy  of  fire  insurance  on 
his  museum  building  and  collections,  and, 
before  the  expiration  of  the  policy,  he  sold 
the  insured  property  to  B.  The  acting  sec. 
retary  of  the  insurance  company  then  in- 
dorsed on  the  policy  the  words  'Moss,  if  any, 
payable  to  B.  Afterward  B  sold  the  mu- 
seum collections,  and  the  president  of  the 
company  made  an  additional  indorsement 
on  the  policy,  in  the  words,  "  this  policy  is 
hereby  changed,  to  cover  chairs,  benches, 
and  furnaces,  instead  of  museum  collection, 
which  is  removed."  Held,  that  the  indorse- 
ments constituted  valid  contracts  of  insur* 
an ce,  and  that  the  company  were  Habit 
thereon.     Nortiirup  v.  Miss.  Valley  Ins.  Co., 

4  R.  337. 

A  policy  of  insurance  on  a  building,  ant* 
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"the  stock,  lumber,  and  goods  manufac- 
tured and  in  process  of  manufacture  in  said 
building,"  will  not  sorer  lumber  and  stock 

Siled  in  the  adjoining  yard,  nor  is  parol  evi- 
ence  admissible  to  show  the  intent  of  the 
parties  to  include  such  lumber  and  stock. 
No.  Amer.  Fire  Ins.  Co.  v.  Throop,  7  R.  638. 

A  policy  of  fire  insurance  upon  property 
described  only  as  "property  in  freight 
buildings,"  will  not  cover  articles  of  a  kind 
specified  in  the  policy  to  be  not  insurable, 
■nless  by  special  agreement.  Com.  r.  Hide 
is  L.  In*.  Co.,  17  R.  72. 

A  policy  issued  to  a  railroad  corporation, 
upon  "any  property  upon  which  they  may 
be  liable  in  freight  buildings  or  yards"  of 
the  corporation,  covers  merchandise  belong- 
ing  to  other  parties,  for  which  the  corpora- 
tion are  liable  as  common  carriers,  although 
other  common  carriers  are  by  contract 
bound  to  indemnify  the  corporation  for  all 
loss  upon  such  merchandise,     lb. 

A  policy  which  insures  "freight-cars 
owned  or  used"  by  a  railroad  corporation 
covers  can  belonging  to  another  corporation, 
but  in  the  possession  of  the  first  corpora- 
tion, and  used  by  them  as  oommon  carriers. 
lb. 

The  defendant  warehousemen  had  fire  in- 
surance on  leaf -tobacco,  by  them  "owned, 
or  held  in  trust  on  commission,  or  sold  and 
not  delivered."  The  plaintiff  bought  of 
them  twenty-five  particular  hogsheads  of 
tobacco,  but  removed  but  five,  and  the  rest 
were  destroyed,  with  the  warehouse,  by  fire, 
like  defendants  also  lost  tobacco  of  their 
own,  exceeding  in  value  the  whole  insurance. 
Held,  that  the  goods  had  been  sold  and  de- 
livered, and  the  plaintiff  could  not  recover 
any  of  the  insurance.  Loekhari  v.  Cooper, 
42  R.  514. 

89.  Rights  of  the  parties,  generally. 
—  Where  the  S.  insurance  company  sold  its 
business  and  property  to  the  r.  insurance 
company,  and  the  latter  agreed  to  reinsure 
all  the  risks  of  the  former,  a  policy-holder 
in  the  former  company  may  maintain  an 
action  against  the  latter  for  a  loss.  Johan* 
nee  v.  Phentx  Ins.  Co.,  57  R.  249. 

40.  Description  of  the  property  in- 
sured.* —  1.  Central  rules.  —  The  word 
"house,"  in  the  common  and  ordinary  ac- 
ceptance of  the  term,  embraces  everything 
appurtenant  and  accessory  to  the  main 
building;  this  is  also  its  legal  signification, 
and  the  one  that,  must  be  given  to  it  when 
used  in  a  policy  of  insurance.  Workman  v. 
Ins.  Co.,  22  D.  141. 

What  articles  are  not  included  in  the 
term  "merchandise,"  in  a  fire  policy  on  grain 
and  other  "merchandise"  in  each  of  two 
warehouses  kept  by  the  assured,  who  were 
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grain  merchants,  for  the  purpose  of  recerv 
mg  and  storing  grain,  determined.  Kent  ▼. 
Liverpool  etc  In*.  Co.,  89  D.  463. 

A  policy  upon  a  building  and  stock  of 
goods,  such  as  is  usually  kept  in  a  country 
store,  covers  all  articles  of  merchandise  com- 
ing within  such  description,  though  it  would 
include  articles  whioh  will  not  ordinarily  be 
insured,  except  at  special  rates.  Pindar  v. 
Kings  Co.  Ins.  Co.,  93  D.  544. 

Patterns  for  iron  castings,  used  by  the 
hands  of  a  single  person,  are  "tools"  within 
a  polioy  insuring  against  fire  "fixed  an<| 
movable  machinery,  engine,  lathes,  and 
tools,"  of  a  manufacturer  of  machinery; 
and  are  not  within  an  exception  of  "  jewels, 
plate,  watches,  ornaments,  medals^patternsv 
printed  music,"  eta  LoveweU  v.  W< eetekeeter 
Fire  In*.  Co.,  26  R.  671. 

A  stack  of  flax,  raised  solely  for  seed,  is 
"  grain  in  stack,"  within  the  meaning  of  an 
insurance  policy.  HewUt  v.  Watertoum  Fire 
In*.  Co.,  39  R.  174. 

A  steam  flour-mill  is  a  "manufacturing 
establishment."  CarUn  v.  Western  Amur. 
Co.,  40  R.  440. 

A  building  twenty-five  feet  from  another 
is  not  "  contiguous  "  to  it.  Olson  v.  8L  Paul 
Fire  etc  Ins.  Co.,  69  R.  333. 

2.  Misdescription,  when  avoid*  policy.  —  A 
polioy  describing  a  "frame  house  filled  in 
with  brick"  as  containing  the  floods  in- 
sured is  void,  if  the  walls  of  the  house  are 
not  filled  in  with  brick.  Fowler  r.  Mtna  P. 
In*.  Co.,  16  D.  460. 

Misdescription  of  a  building,  by  a  mistake 
of  the  surveyor  in  stating  that  a  stone  parti- 
tion running  through  the  building  extended 
to  the  level  of  the  roof,  when  in  tact  it  was 
several  feet  below  that  level,  will  not  avoid 
a  polioy  on  a  stock  of  goods  described  as 
contained  in  such  building,  where  the  risk  is 
not  shown  to  have  been  materially  increased. 
Farmer*'  Ins.  etc  Co.  r.  8npder,  30  D.  118. 

Where  the  insuranoe  company,  not  relying 
on  the  statements  of  the  applicant,  sends  its 
own  agent  to  examine  the  premises  to  be  in- 
sured, and  the  agent,  having  done  so,  inserts 
a  misdescription  in  the  polioy,  which  is  not 
material, — e.  g.,  that  a  house  partially  built 
of  logs,  and  weather-boarded,  is  a  frame 
house,  — the  company  will  be  liable  on  the 
policy,  even  though  there  is  a  warranty,  and 
the  representations  of  the  assured,  made  in 
good  faith,  contributed  to  induce  the  misde- 
scription. Continental  Ins.  Co.  v.  Kasey,  18 
R.681. 

A  fire  policy  was  issued  on  a  building, 
upon  the  application  of  an  insurance  broker, 
I  who,  without  the  owner's  knowledge  or  an- 
I  thority,  stated  in  the  application  that  the 
building  was  used  as  a  machine-shop.  It 
was  in  fact  used  as  an  organ-factory,  the 
risk  on  which  was  more  hasardous  than  on  a 
machine-shop.  The  owner  accepted  the 
policy,  expressed  to  be  on  a  machine-shop, 
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and  paid  the  premium.  In  an  action  on  the 
policy  after  loss,  —  held,  that  the  policy  was 
void,  as  the  minds  of  the  parties  never  met 
on  the  subject-matter  of  the  contract.  Ood- 
dard  v.  Monitor  MuL  Fire  /as.  Co.,  11 R.  307. 

Defendant  insured  merchandise,  described 
in  the  application  and  policy  as  "contained 
in  letter  C,  Patterson  stores."  These  stores 
constituted  a  warehouse,  divided  into  sec- 
tions by  fire-proof  walls,  and  were  designated 
by  letters  of  alphabet.  The  merchandise 
was  in  fact  in  "letter  A"  at  the  date  of  the 
policy  and  of  its  destruction  by  fire.  Held, 
that  defendant  was  not  liable  in  the  policy, 
the  description  being  a  warranty  of  the  par- 
ticular location  of  the  merchandise.  Bryce 
t.  Lorillard  Fire  Ins.  Co.,  14  R.  249. 

41.  Description  of  the  title  or  in- 
terest of  the  assured.  —  1.  In  general  — 
Fraudulent  concealment  or  misrepresenta- 
tion in  regard  to  the  owner's  interest,  to 
the  prejudice  of  the  underwriter,  will  avoid 
the  policy.  Morrison  v.  Tenn.  M.  4  F,  Ins. 
Co.,  59  D.  299. 

Failure  of  the  insured  to  disclose  the  na- 
ture and  extent  of  his  interest  in  property 
insured  will  not  avoid  the  policy,  in  the  ab- 
sence of  fraud.  The  insurer  may  protect 
himself  by  requiring  a  description  of  the  in- 
terest of  the  applicant,    ./ft. 

It  is,  in  general,  sufficient  if  the  subject- 
matter  of  insurance  and  the  nature  of  the 
risk  are  set  forth  in  the  policy,  without  any 
representation  of  the  nature  or  character  of 
the  interest  for  which  the  insurance  is  in- 
tended as  a  protection.  Hartford  P.  /as.  Co. 
v.  Harmer,  69  D.  684. 

A  policy  of  insurance  on  goods  in  the  name 
of  one  person  is  not  avoided  by  thefaot  that 
they  were  purchased  in  the  names  of  himself 
and  another,  with  the  latter's  consent,  the 
goods  in  fact  being  the  sole  property  of  the 
former.  Ootid  v.  Mutual  Fire  Ins.  Co.,  74 
D.494. 

In  an  insurance  made  by  a  mutual  insur- 
ance company,  the  title  of  the  assured  to  the 
property  insured  becomes  an  important  con- 
sideration of  the  contract,  when  that  instru- 
ment declares  that  the  premium  notes  shall 
be  a  lien  upon  the  real  property  insured,  and 
a  material  misrepresentation  or  concealment 
in  relation  to  it  will  avoid  the  policy.  MuL 
F.  Ins.  Co.  v.  Dealt,  79  D.  673. 

An  assured  who  describes  the  insured 
property  as  "my  house"  does  not  thereby 
warrant  his  title  to  the  realty  to  be  an  un- 
encumbered fee-simple  title.  lb.  Under 
such  a  statement  he  is  only  bound  to  show 
such  an  insurable  interest  ss  would  subject 
him  to  the  loss  if  there  were  no  insurance. 
Lycoming  Ik*  Ins.  Co.  v.  Jackson,  26  R. 

vOO. 

An  insurance  company  is  not  bound  by 
the  state  of  the  records  concerning  the  title 
to  the  property  insured,  but  may  rely  upon 
the  representations  of  the  assured  with  ref- 
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erence  thereto,  MuL  F.  Ins.  Co.  v.  Deals, 
79  D.  673. 

Where  a  house  and  personal  property  in  it 
are  insured  in  the  same  policy,  and  the  in- 
surance is  voidable  as  to  the  realty  by  rea- 
son of  false  representations  of  the  applicant 
as  to  title,  it  will  not  be  held  valid  as  to  the 
personalty,  unless  it  clearly  appears  that  the 
insurer  would  have  taken  both  risks  sepa- 
rately.   jEtna  Ins.  Co.  v.  Besh,  38  R.  228. 

An  omission  to  mention  a  lien  or  a  condi- 
tional sale,  possession  remaining  in  the  ven- 
dor, is  not  a  breach  of  a  covenant  to  state  if 
the  ownership  is  other  than  entire.  Carrigam 
v.  Lycoming  Fire  Ins.  Co.,  38  R.  687. 

2.  Bouitable  interests,  generally.  — Oral  in- 
formation to  the  agent  of  the  insurer  is  suf- 
ficient, where  the  agent  fills  on  t  an  application 
in  his  own  language,  and  it  is  signed  by  the 
applicant  for  insurance.  These  facts  may  be 
shown  by  parol  evidence;  also  that  the, ap- 
plicant truly  stated  the  facts.  8ueh  evidence 
tends  to  prove  that  on  a  statement  of  the 
facts  the  parties  agreed  to  describe  the  prop- 
erty as  it  was  described  in  the  application. 
Such  an  application,  describing  the  property 
as  the  applicant's,  fully  complies  with  a  re- 
quirement in  the  policy  that  if  applicant's 
title  be  not  an  absolute  interest,  it  must  be 
so  stated  in  the  policy.  If  title  to  property 
is  equitable,  with  a  right  to  legal  title  upon 
performance  of  certain  conditions,  a  part  of 
which  have  been  performed,  the  interest  is 
absolute.    Hough  v.   C.  F.I.  Co.,  76  D.  681 

The  answer  "  Deed,"  in  an  application  for 
fire  insurance,  to  the  question,  "What  is 
your  title  to  or  interest  in  the  property?  "  is 
not  a  warranty  of  a  grant  in  fee  of  a  free- 
hold estate,  but  is  consistent  with  any  interest 
originating  in  a  deed.  Merrill  v.  Agricultural 
Ins.  Co.,  29  R.  184. 

A  policy  insured  plaintiff  "on  his  two 
buildings.  He  did  not  own  the  buildings, 
but  had  an  interest  in  them,  and  was  in  pos- 
session of  them.  Held,  not  a  warranty  of 
ownership  nor  a  material  misrepresentation. 
Bohrbachr.  QermaniaFire  Ins.  Co.,  20  R.  461, 

A  policy  of  insurance  provided  that  if  the 
interest  of  the  assured  in  the  property  was 
other  than  the  entire,  unconditional  owner- 
ship, it  must  be  so  represented  to  the  com- 
pany, and  so  expressed  in  the  policy.  To 
the  question  in  the  application,  "Is  your 
title  to  the  property  absolute?  M  the  assured 
answered:  "Bus  deceased  wife  held  the 
deed.19  The  assured  had  only  an  equitable 
interest  in  the  properly  and  possession. 
Held,  not  such  a  full  and  true  statemeut  of 
the  facts  as  the  condition  required,  and  that 
the  policy  was  void.    lb. 

3.  Mortgagor's  interest.  — A  condition  in  a 
policy  was,  that  "if  the  interest  in  property 
to  be  insured  be  a  'leasehold*  interest,  or 
other  interest  not  absolute, n  it  must  be  ss 
represented.  Held,  that  the  interest  of  a 
mortgagor  in  the  mortgaged  property  was 
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absolute,  with  in  the  meaning  of  the  policy, 
and  no  explanation  of  that  interest  was  re- 
quired. Washington  Fire  Ins.  Co.  v.  Kelly, 
i  R.  149;  DolUver  v.  SL  Joseph  Fire  etc.  Ins. 
Co.,  35  R.  37a 

In  an  action  on  a  policy  conditioned  to  be 
void  if  the  insured  was  not  the  "sole  and 
unconditional  owner  **  of  the  property,  evi- 
dence is  not  admissible  to  show  that  the 
property  was  covered  by  a  chattel  mortgage 
at  the  time  the  policy  was  issued.  Such 
mortgage  would  not  constitute  a  breach  of 
the  condition,  although,  by  statute,  the  legal 
title  was  in  the  mortgagee,  the  mortgagor 
being  considered  the  owner.  Hubbard  v. 
Hartford  Fwrt  Ins.  Co.,  11  R.  125. 

A  policy  of  fire  insurance  provided  that 
"  if  the  interest  in  the  property  to  be  insured 
be  ...  .  not  absolute,  it  must  be  so  stated 
in  the  policy;  otherwise,  the  same  shall  be 
void."  In  replying  to  the  question,  "  What 
is  the  title,  and  whether  encumbered  by 
mortgage  or  otherwise?"  the  answer  was* 
"Fee-simple.**  The  policy  was  payable  to 
R.,  "  trustee,**  who,  at  the  date  thereof,  had 
a  mortgage  on  the  property.  The  existence 
of  the  mortgage  was  Known  to  the  agent 
and  to  the  vice-president  of  the  insurance 
company.  Held,  that  there  was  no  conceal- 
ment of  the  true  character  of  the  title,  and 
that  the  policy  was  valid.  Home  MvL  Fire 
Ins.  Co.  v.  Garfield,  14  R.  27. 

A  policy  provided  that  if  the  interest  of 
the  insured  is  not  truly  stated,  or  is  other 
than  the  entire,  unconditional,  and  sole  own- 
ership, it  must  be  so  expressed  in  the  policy, 
under  penalty  of  forfeiture.  Held,  that  the 
policy  was  not  rendered  void  by  the  failure 
to  disclose  that  at  the  time  the  policy  issued 
there  was  a  deed  of  trust  on  the  property  in- 
sured, no  inquiry  having  been  made  about 
the  state  of  the  title.  Quarrier  v.  Ptabody 
Ins.  Co.,  27  R.  582;  Manhattan  Fire  Ins.  Co. 
v.  Weill,  26  R.  364. 

4.  Mortgagee's  interest.  -—  In  a  policy  of 
fire  insurance,  which  provides  that  if  the  in- 
terest of  the  insured  in  the  property  be  any 
other  than  the  entire,  unconditional,  and 
sole  ownership,  it  must  be  so  expressed  in 
the  policy,  the  interest  of  a  mortgagee  is 
sufficiently  described  by  calling  him  "  mort- 
gagee." William*  v.  Roger  Williams  Ins.  Co., 
9  K  41.  &  P.,  Wyman  v.  Peoples  Equity 
Ins.  Co.,  79  D.  737. 

A  mortgagor  of  property  procured  a  policy 
of  insurance  thereon,  in  the  name  of  the 
mortgagee,  in  pursuance  of  an  agreement  to 
furnish  further  security.  No  statement  of 
the  interest  of  the  assured  in  the  property 
was  requested  when  the  insurance  was 
effected,  but  the  policy  contained  a  clause 
providing  that  the  company  should  not  be 
liable  "for  loss  of  property  owned  by  any 
other  party,  unless  the  interest  of  such  party 
be  stated  in  the  policy.'*  The  mortgagor 
paid  the  premium,  and  afterward  paid  the 
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debt  A  loss  bavins  occurred,  —  held,  thai 
the  mortgagor  coula  recover  in  the  name  of 
the  mortgagee,  and  that  the  assured  was  not 
bound  by  the  policy  to  disclose  the  nature 
and  extent  of  his  interest.  Norwich  Firs 
Ins.  Co.  v.  Broomer,  4  R.  618. 

5.  Husband's  or  wife's  interest.  —  An 
insurance  made  by  an  insurance  company 
at  its  own  risk,  on  a  husband's  interest  in 
his  wife's  property,  in  Maryland,  would  be 
covered  by  describing  the  property  as  his; 
and  his  omission  to  state  the  nature  and  ex- 
tent of  his  interest,  where  no  inquiry  was 
made,  would  not  avoid  the  policy.  Mut.  F. 
Ins.  Co.  v.  Deals,  79  D.  673. 

Where  a  married  woman  insures  her  realty 
which  she  acquired  before  coverture,  the 
existence  of  the  marriage  relation  need  not 
be  stated  in  the  application  for  a  policy  of 
insurance,  which  requires  a  statement  of  the 
interest  of  assured  when  it  is  "not  an  abso- 
lute ownership."  Her  estate  continues  to  be 
absolute  after  marriage,  although  the  hus- 
band is  entitled  to  a  joint  occupancy  and  a 
contingency  by  curtesy.  Commercial  Ins. 
Co.  v.  Spankneble,  4  R.  682. 

6.  Vendee's  interest.  —  Description  of  a 
house  as  "my  house,"  in  an  application  for 
insurance,  is  not  erroneous  so  as  to  vitiate 
the  policy,  where  the  applicant  is  in  posses- 
sion under  a  valid  contract  to  purchase,  and 
has  paid  part  of  the  consideration,  but  has 
received  no  conveyance.  JEtna  Fire  Ins.  Co. 
v.  Tyler,  30  D.  9a  And  this  is  true,  though 
the  policy  contains  a  condition  that  if  the 
interest  of  the  assured  is  not  absolute  it 
must  be  so  stated  to  the  insurer,  and  ex- 

grossed  in  the  polioy.  Hough  v.  C.  F.  I. 
o.,  76  D.  581.  So,  also,  such  condition  is 
not  broken  where  the  insured  represents 
himself  as  owner,  and  at  the  time  bases  his 
title  on  a  certificate  of  purchase  at  fore- 
closure sale  under  the  laws  of  a  state  allow* 
ing  fifteen  months  for  redemption,  and  it  is 
shown  that  after  the  loss  occurred  he  re- 
ceived his  final  deed  conveying  the  property 
in  fee,  no  redemption  having  taken  place. 
In  such  case  the  deed  is  to  be  considered  as 
relating  to  the  date  of  the  sale  and  certifi- 
cate, and  as  vesting  the  full  legal  title  in  the 
insured  at  a  date  anterior  to  that  of  the 
policy.  He  is  to  be  regarded  as  alieolute 
owner  at  that  date  and  at  the  time  of  the 
loss.  Oaylord  v.  Lamar  F.  In*.  Co.,  93  D. 
2S9.  Such  condition  is  not  broken  by  the 
existence  of  a  lien  for  purchase -money  re- 
served in  the  deed  of  the  premises.  Wooddy 
v.  Old  Dominion  Ins.  Co.,  31  R.  732. 

7.  Lessee's  interest.  —  A  policy  on  a  build- 
ing was  conditioned  to  be  void  unless  "  the 
interest  of  the  assured,  whether  as  owner, 
lessee,  or  otherwise,  in  the  property  shall  be 
truly  stated  in  the  policy.  The  building 
was  built  by  the  assured,  upon  land  leased  by 
them  for  a  term  of  years  and  under  a  pro* 
vision  that  at  the  expiration  of  their  lease, 
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the  building  should  be  delivered  up  to  the  | 
lessor.  The  policy  described  the  building  ae 
"their  two-story  brick  building  situated  on 
leased  lend,"  and  in  the  proof  of  loss  which 
was  sworn  to,  they  stated  that  the  building 
belonged  to  them  and  that  no  one  else  had 
any  interest  in  it  Held,  that  the  policy  was 
not  avoided  for  insufficient  description  of  in- 
terest, Fowls  t.  Springfield  /*«.  Co.,  23  R. 
ft*. 

&  Partner'*  interest —  Mere  expressions 
in  a  policy  which  seem  to  convey  an  asser- 
tion of  exclusive  ownership,  such  as  "his 
stock  of  tobacco,"  will  not  avoid  the  policy* 
though  it  appear  that  the  assured  has  only  a 
partnership  interest;  for  such  expressions 
are  only  intended  to  identify  and  describe 
the  property  insured,  and  not  to  stipulate  as 
to  the  interest  of  the  insured.  Hartford  P. 
Ins.  Ox  t.  Homier,  69  D.  684. 

A  partnership  was  formed  under  which  D. 
put  in  "his  mul  property,  etc.,  as  his  part 
of  the  capital  of  the  ooncern."  The  mill 
property  was  not  conveyed  to  the  partner- 
ship, nor  to  any  person  in  trust  for  the  part- 
nership. The  firm  applied  to  have  the  mill 
property  insured,  representing  it  to  be  theirs, 
in  their  application.  A  policy  was  issued  to 
the  firm  upen  the  condition  that,  if  the  in- 
terest of  the  assured  in  the  property  be  other 
than  entire,  unconditional,  ana  sole  owner- 
ship, it  must  be  so  represented  to  the  com- 
pany and  so  expressed  in  the  written  part  of 
the  policy,  or  otherwise  the  policy  is  void. 
Subsequently,  an  assignment  of  the  policy  to 
D.  was  made,  with  the  consent  of  the  com- 
pany. A  loss  by  fire  having  occurred,  in  an 
action  on  the  policy,  — held,  that  the  policy 
was  void  from  the  beginning,  on  account  of 
misrepresentation  of  the  interest  of  the  as- 
sured in  the  application.  Gifaens'  Fire  Ins. 
etc  Co.y.  Doll,  6R.  360. 

9.  Judgment  debtor's  interest  —  A  policy  of 
fire  insurance  provided  that  "if  the  interest 
of  the  insured  to  the  property  be  any  other 
than  the  entire,  unconditional,  and  sole 
ownership  of  the  property,"  it  mnst  be  so 
represented  to  the  company,  and  expressed 
in  the  policy.  Plaintiff  effected  an  insur- 
ance on  property  which  had  at  the  time  been 
sold  on  a  judgment  and  execution  against 
him,  but  the  twelve  months  allowed  to  re- 
deem had  not  elapsed.  Held,  that  the  non- 
disclosure of  the  execution  sale  avoided  the 
policy.  Beaver  City  Ins*  Co.  v.  Brennan,  11 
R.54. 

43.  Conditions,  generally.  —  1.  How 
construed,  generally.  —  Conditions  and  pro- 
visos are  to  be  construed  strictly  against  the 
underwriters,  as  they  tend  to  narrow  the 
range  and  limit  the  force  of  the  principal 
obligation.  Hoffman  v.  JStna  F.  Ins,  Co., 
881).  337. 

A  condition  that  notice  of  the  application 
should  be  sent  to  the  secretary  of  company 
is  shown  to  have  been  sufficiently  complied 
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with,  where  the  application  is  indorsed,  "Au- 
thorized November  6,  1866,  at  four  per 
eent";  and,  at  all  events,  the  company  is 
estopped  from  raising  an  objection  on  that 
ground,  where  it  recognises  the  validity  of 
the  policy  by  receiving  the  premiums,  and 
sending  an  agent  to  investigate  the  loss. 
Insurance  Co.  of  N.  A.  v.  McDowell,  99  D. 
497. 

A  condition  not  to  allow  smoking  in  prem- 
ises insured  is  only  an  undertaking  on  the 
part  of  the  insured  that  it  shall  not  be  done 
with  his  consent,  and  that  he  will  use  rea- 
sonable diligence  to  prevent  it.    lb. 

A  building  was  insured  by  a  policy,  con- 
ditioned to  be  void  if  the  building  should 
fell,  except  by  fire.  The  wall  of  part  of  the 
building  fell,  leaving  more  than  three  fourths 
standing.  Held,  that  the  policy  was  not 
avoided?  Brtuner  v.  Liverpool  tie.  Ins.  Cey, 
21  R.  703. 

When  the  consideration  for  a  fire  policy  ia 
single,  and  the  amount  assured  a  gross  stun, 
the  contract  is  entire,  although  the  sum  as* 
sured  is  apportioned  among  several  specific 
items  of  the  property  covered;  and  there- 
fore a  breach  of  toe  conditions  of  the  policy 
as  to  one  item  avoids  the  whole  policy.  Plath 
v.  Minn,  etc  Hut.  Fire  Ins.  Assn,  23  R.  697; 
Havens  v.  Home  Ins.  Co.,  60  R.  689. 

2.  Condition  against  execution  term.  —A 
condition  in  a  policy  that  it  should:  cease 
when  the  property  insured  should  be  "  levied 
on,  or  taken  into  possession  or  custody  under 
an  execution  or  other  proceeding  at  law  or 
equity,"  does  not  apply  to  a  wrongful  levy 
upon  the  property  as  that  of  a  third  person.  . 
Philadelphia  F.  A  L.  Ins.  Co.  v.  Mills,  84  D. 
437. 

Insurers  are  not  discharged  by  the  levy 
upon  goods  which  are  locked  in  the  house 
wherein  they  are  found  by  the  sheriff. 
Franklin  Fire  Ins.  Co.  v.  Findlay,  37  D.  430. 

Mere  notice  of  a  levy  without  taking  pos- 
session of  goods,  though  good  as  a  levy,  will 
not  defeat  an  insurance  policy  which  pro- 
vides that  it  shall  cease  if  the  goods  "be 
levied  on  or  taken  into  possession  or  cus- 
tody." Commonwealth  Ins.  Co.  v.  Berger,  82 
D.  604. 

A  policy  on  a  building  was  conditioned 
to  cease  at  and  from  the  time  that  the  prop- 
erty "ehall  be  levied  on  or  taken  into  pos- 
session or  custody  under  any  proceeding  in 
law  or  equity."  A  mechanic's  lien  was  filed 
against  the  building,  judgment  rendered, 
and  execution  issued  thereon,  and  the  prop- 
erty was  advertised  to  be  sold.  Before  the 
day  of  sale,  the  building  was  burned.  Held, 
that  the  levy  did  not  terminate  the  risk,  and 
that  the  insurers  were  liable.  Insurance  Co. 
v.  O'Maley,  22  R.  769. 

Semble,  that  the  condition  avoiding  the  i 
policy  in  case  the  property  "shall  be  levied 
on  or  taken  into  possession,"  had  special  ..> 
reference  to  personal  property.    ."&» 
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S.  Condition  against  overvaluation.  —  A 
policy  of  fire  insurance  conditioned  to  be 
void  for  overvaluation  is  avoided  by  any 
substantial  overvaluation,  whether  fraudu- 
lent or  innocent.  Boutelk  v.  Westchester 
Fire  Ins.  Co.,  31  R.  666. 

Under  a  condition  that  "all  fraud  by 
false  swearing  or  otherwise  shall  cause  a 
forfeiture,"  etc.,  mere  mistake  or  innocent 
over-valuation  does  not  constitute  a  defense. 
Carson  ▼.  Jersey  City  Fire  Ins.  Co.,  39  R. 
584. 

4.  Various  other  conditions.  —  Mere  excess 
of  jurisdiction  by  a  lawful  magistrate  is  not 
usurpation  of  power  within  the  meaning  of 
a  policy  exempting  the  insurers  from  lia- 
bility for  a  loss  by  •' usurped  power."  City 
Fire  Ins.  Co.  ▼.  Corliss,  84  D.  268. 

A  clause  that  the  company  shall  not  be 
liable  for  any  loss  or  damage  by  fire  which 
may  happen  by  means  of  any  invasion,  or 
military  or  usurped  power,  will  exempt  the 
company  from  liability,  though  the  burning 
took  place  without  any  direot  commands 
from  tne  superior  officers  of  the  army  of  in- 
vasion or  rebellion  which  occasioned  and 
was  the  proximate  cause  of  the  loss.  Barton 
v.  Home  Ins.  Co.,  97  D.  329. 

Keeping  liquors  for  use  of  a  family,  or  for 
the  purpose  of  selling  to  the  boarders  or 
others,  is  not  a  storing  of  spirituous  liquors 
within  the  prohibition  of  tne  policy.  Raf- 
fcrfv  v.  N.  B.  F.  I.  Co.,  38  D.  625. 

Holding  property  in  secret  trust  to  de- 
fraud the  creditors  of  the  real  owner  is  not 
such  a  holding  in  trust  as  is  contemplated 
by  a  condition  in  an  insurance  policy,  pro- 
riding  that  "property  held  in  trust  or  on 
commission  must  oe  insured  as  such,  other- 
wise the  policy  will  not  cover  such  property," 
and  that  "  by  property  held  in  trust  is  in- 
tended property  held  under  a  deed  of  trust, 
or  under  the  appointment  of  a  court,  or  held 
as  collateral  security."  Ayres  v.  Hartford 
F.  Ins.  Co.,  86  D.  653. 

A  copy  of  the  written  portion  of  other 
policies  to  be  given  by  assured,  with  notice 
of  loss,  constitutes  a  condition  precedent  in 
a  fire  policy,  without  the  performance  of 
which,  if  not  waived  by  the  company,  no  re- 
covery can  be  had  on  the  policy,  where  it 
provides  that  in  case  of  loss  the  assured  shall 
give  immediate  notice,  and  as  soon  as  pos- 
sible render,  under  oath,  a  particular  ac- 
count of  such  loss,  "stating  whether  any 
and  what  other  insurance  has  been  made  on 
the  said  property,  giving  copies  of  the  writ- 
ten portions  of  all  policies  thereon."  Blaheky 
v.  Phanix  Ins.  Co.,  91  D.  388. 

Such  condition  is  not  complied  with  «o  as 
to  render  the  company  liable,  where  the  as- 
sured made  an  affidavit  of  loss,  stating  that 
M  there  were  three  hundred  dollars  additional 
insurance  made  on  the  property,  viz.,  a 
policy  believed  to  be  dated  January  27, 
1863,  and  numbered  6736,  in  the  Mechanics' 
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Mutual  of  Milwaukee,  Wisconsin,  on  the 
building  ";  and  that  the  assured  was  unable 
to  furnish  a  written  copy  thereof,  because 
the  policy  had  been  mislaid,  and  the  com- 
pany had  no  record  of  the  written  part  of  it. 

A  policy  of  insurance  against  fire  on  an  ice- 
house contained  a  condition,  entitled/'  Build* 
er's  risk,"  that  "  the  working  of  carpenters, 
roofers,  eta,  in  building,  altering,  or  repair- 
ing the  premises  named  in  the  policy,  with- 
out permission  indorsed  in  writing  on  the 
policy,  should  vitiate  it."  The  assured,  in 
an  action  on  the  policy,  testified  that  the 
"  ice-house  was  nearly  as  good  as  new,  for 
the  reason  that  he  always  kept  a  crew  of 
men  and  a  carpenter  or  two  about  the  build- 
ing the  year  round,  and  was  constantly 
making  repairs  and  keeping  the  building  in 
thorough  condition."  Held,  that  the  facts 
did  not  vitiate  the  policy.  Franklin  Fits 
Ins.  Co.  v.  Chicago  Ice  Co.,  11  R.  469. 

A  condition  that  the  company  will  not  be 
liable  "  for  any  loss  or  damage  to  goods  con- 
tained in  the  show-window,  when  the  loss  or 
damage  is  caused  by  the  light  in  the  window, 
nor  shall  the  company  be  liable  for  loss  by 
theft,"  applies  to  theft  from  the  show-win- 
dows, and  not  to  theft  committed  in  the 
necessary  removal  of  goods  to  save  them 
from  impending  conflagration.  Lesber  v. 
Liverpool  etc.  Ins.  Co.,  99  D.  695. 

48.  Condition  as  to  double  or  other 
insurance.  —  1.  The  condition,  generally.* 
— It  seems  that  a  clause  in  a  policy  of  fire 
insurance  prohibiting  a  second  insurance 
without  the  consent  of  the  company  is  valid. 
Illinois  Fire  Ins.  Co.  v.  Fix,  5  R.  38.  But 
otherwise  as  to  a  condition  against  other 
insurance,  "whether  valid  or  not"  (Tee  v. 
Cheshire  Co.  Ins.  Co.,  20  R.  171. 

A  condition  in  a  policy  that  every  person 
"  insuring  "  must  give  notice  "  of  any  other 
insurance  effected,  eta,  applies  to  subse- 
quent as  well  as  prior  insurance.  Waruw-h 
v.  Monmouth  Co.  Hut.  Fire  Ins.  Co.,  43  R.  343. 

Where  a  contract  for  present  insurance 
and  for  a  policy  on  same  risk  is  made  sub- 
ject to  the  conditions  contained  in  the 
printed  policy  of  the  insurer,  a  condition  in 
the  printed  policy  that  all  additional  insur- 
ance, whether  prior  or  subsequent,  shall  be 
mentioned  in  or  indorsed  on  the  policy,  does 
not  require  that  either  prior  or  subsequent 
insurance  should  be  mentioned  in  or  indorsed 
on  the  contract.  Dayton  Ins.  Co.  ▼.  Kelly, 
15  R.  612. 

A  fire  policy  contained  a  proviso  that  it 
should  be  void  in  case  the  assured  had  a 
prior  insurance  upon  the  property  of  which 
the  company  was  not  notified,  ana  to  which 
it  did  not  oousent.  The  property  having 
been  destroyed,  the  proofs  of  loss  were  sent 
in,  containing  a  statement  that  there  was 

*  Condition  requiring  notice  of  other  Insurance 
to  be  indorsed  on  policy,  see  note,  U  l>.  221,  &±> 
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Notice  of  prior  insurance  sufficiently  ap- 
pears, in  case  of  a  policy  not  requiring  it  to 
be  in  writing,  where  the  assured  applied  for 
additional  insurance  to  the  tame  agent  who 
had  made  the  existing  insurance,  and  upon 
the  tame  day;  and  he  agreed  to  the  further 
insurance,  and  that  it  should  be  placed  with 
the  other  company  for  which  he  was  agent, 
and  made  out  and  placed  his  own  signature 
to  the  policy,  and  caused  it  to  be  delivered 
the  next  day;  and  then,  in  his  usual  coarse 
of  business,  notified  his  constituent  of  this 
additional  insurance,  and  of  the  prior  one, 
which  was  never  disapproved  by  it,  though 
this  was  sixty-nine  days  before  the  loss  oc- 
curred,   lb. 

The  condition  of  a  policy  requiring  eon- 
tent  to  effect  other  insurance  to  be  indorsed 
thereon  is  sufficiently  complied  with,  where 
it  is  shown  that  the  insurance  was  effected 
with  the  same  persons,  as  agents  for  the  dif- 
ferent companies,  and  that  they  notified  the 
companies  of  the  fact,  and  made  an  entry  in 
the  objecting  company's  book  that  other 
policies  wore  applied  for  and  risks  taken. 
Ins.  Co.  of  N.  A.  v.  McDowell,  99  D.  497. 

Where  notice  of  additional  insurance  hi 
required  to  be  given  to  the  insurer,  it  may, 
before  the  receipt  of  the  policy,  be  given  to 
the  agent  of  the  insurer  who  effected  the  in- 
surance and  with  whom  the  policy  is  intrusted 
for  delivery  to  the  assured  in  fulfillment  of 
the  contract;  and  the  indorsement  of  such 
additional  insurance  upon  the  policy  by  such 
agent  must  bo  regarded  as  the  act  of  the 
principal,  thereby  assenting  to  the  additional 
insurance.  Dayton  /as.  Co.  v.  Kelly,  15  A. 
612.  • 

8.  What  It  a  double  or  other  insurance.  — 
To  constitute  double  insurance,  both  policies 
must  be  upon  the  same  insurable  interest, 
either  in  the  name  of  the  owner  thereof,  or 
of  some  one  for  his  benefit.  A&tna  Firm  Inn* 
Co.  v.  Tyler,  80  D.  90. 

Insurance  effected  by  the  vendor  before  a 
sale  is  not  a  "previous"  or  "other  insur- 
ance "  within  the  meaning  of  conditions  in 
a  subsequent  policy  to  the  vendee,  that  it 
shall  be  forfeited  by  a  failure  to  notify  the 
company  of  any  "  previous  insurances,  and 
that  in  case  of  "  any  other  insurance  upon 
the  property,  the  respective  insurers  are  to 
contribute  ratably  in  case  of  a  loss,  where 
such  prior  policy  is  not  assigned  to  the  pur- 
chaser,   lb. 

An  agreement  between  different  owners  of 
property  that  one  of  them  shall  take  out  in- 
surance upon  said  property  in  his  own  name 
does  not  amount  to  double  insurance.  Bur~ 
bank  v.  Rockingham  etc  Ins.  Co.,  67  D.  300. 

Where  one  policy  of  insurance  covers  a 
building  only,  and  a  subsequent  policy  in 
another  company  covers  the  building,  ma- 
chinery, shafting,  belting,  tools,  lathes, 
planes,  drills,  and  stock  finished  and  unfin- 
ished, it  is  not  a  case  of  double  insurance. 


other  insurance  on  the  property  at  the  date 
of  the  policy.  Held,  that  the  assured  was 
not  estopped  from  showing  that  the  state- 
ment was  a  mistake,  and  that  there  was  no 
other  insurance  on  the  same  property.  Mc- 
Master  v.  /at.  Co.  of  N.  A.,  14  R.  239. 

The  insured  must  prove  that  notice  of 
other  and  subsequent  insurance  was  given, 
or  show  a  waiver  thereof,  even  when  no 
policy  has  been  issued  to  him,  where  the 
company  are  authorized  to  make  both  marine 
and  fire  insurances;  and  their  fire  policies 
contain  a  clause  that,  unless  notices  of  other 
insurances  are  given  with  diligence,  and  in- 
dorsed on  the  policy,  or  otherwise  acknowl- 
edged in  writing,  the  policy  shall  bo  void; 
and  their  marine  policies,  that  the  polioy 
shall  become  void  if  further  insurance  shall 
be  made,  unless  notice  is  given  at  the  com- 
pany's office,  and  approved  and  indorsed, 
etc.  Eureka  Ins.  Co.  v.  Robinson  etc.,  94  D.  66. 

Under  the  above  clauses,  where  no  policy 
has  boon  issued,  nothing  more  can  be  required 
by  the  company,  upon  a  contract  of  fire  in- 
surance, than  notice  of  an  additional  insur- 
ance; and  nothing  more  upon  a  contract  of 
marine  insurance  than  notice,  at  the  office 
of  the  company,  of  such  additional  insur- 
ance. Where  no  policy  exists  in  either 
form,  a  literal  compliance  with  the  condi- 
tions would  be  impossible.    lb. 

2.   What  is  a  compliance.  —  A  condition  re- 

Suiring  a  statement  of  other  insurances  on 
no  property  is  complied  with  by  an  aver- 
ment in  the  declaration  that  no  other  insur- 
ance had  been  made  on  suoh  property,  and 
proof  of  a  statement,  "that  said  property, 
or  any  part  thereof,  was  not,  nor  has  been 
insured  since  the  polioy  was  taken  out." 
Lounsbury  v.  Protection  Ins.  Co.,  21  D.  686. 

Want  of  indorsement  of  prior  insurance  on 
the  policy,  where  the  company  was  duly 
notified  of  the  existence  of  such  prior  insur- 
ance, cannot  be  urged  as  a  defense  by  the 
company,  at  least  in  a  court  of  equity.  Nat 
F.  I.  Co.  v.  Crane,  77  D.  289.  But  see  Hutch- 
inson  v.  Western  Ins.  Co.,  64  D.  218. 

Failure  to  indorse  prior  insurance  upon  the 
policy  is  the  fault  of  the  company,  and  not 
of  the  assured,  where  the  company  has  been 
duly  notified  by  the  assured  of  the  existence 
of  the  prior  insurance.  Nat.  Jf.  I.  Co.  v. 
Crane,  77  D.  289. 

Notice  of  previous  insurance  need  not  be 
in  writing,  where  the  condition  in  the  polioy 
does  not  require  it,  though  it  prescribes  that 
the  assent  of  the  company  shall  be  in  writ- 
ing.    Kenton  Ins.  Co.  v.  Shea,  99  D.  676. 

Delivery  of  a  written  policy,  after  legal 
parol  notice  of  prior  insurance,  constitutes  a 
written  assent  to  such  prior  insurance,  with- 
out the  unnecessary  act  of  assenting  thereto 
by  another  writing.     lb. 

Notice  of  prior  insurance  may  be  estab- 
lished by  parol,  where  the  policy  does  not 
require  it  to  be  in  writing.     76. 
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and  does  not  come  witbin  the  meaning  of 
a  clause  in  the  former  policy  prohibiting 
double  insurance  without  notice.  8loat  v. 
Royal  Ins.  Co.,  88  D.  477. 

Where  a  polioy  contains  a  condition  "  that 
if  any  other  insurance  has  been  or  shall  here- 
after be  made  upon  the  said  property  not 
consented  to  in  writing  herein,  this  polioy 
shall  be  null  and  void, "  and  the  stock  of  goods 
insured  is  removed  to  and  merged  in  another 
stock,  which  is  insured  under  policies  cover- 
ing accruing  stock,  the  insurance  on  the  lat- 
ter will  cover  the  former;  and  if  effected 
without  the  consent  of  the  first  insurer,  the 
policy  issued  by  him  is  void.  Washington 
Ins.  Co.  v.  Hayes,  03  D.  628. 

4.  IPften  breach  of  the  condition  asoids  poU 
ley.* —A  polioy  is  avoided  by  effecting  sub- 
sequent insuranoe,  of  whioh  no  notice  was 
given,  and  no  acknowledgment  thereof 
made,  where  such  policy  was  to  cease  if  the 
assured  should  thereafter  make  any  other 
insurance  on  the  property  without  notice 

Siven  to  the  company,  and  the  same  in- 
orsed  on  the  policy,  or  otherwise  acknowl- 
edged in  writing,  and  where  the  application 
covenanted  that  the  property  was  at  the 
time  insured  for  oertain  amounts  in  certain 
companies,  but  in  fact  no  such  insurance  ex- 
isted, and  the  subsequent  insurance  was 
made  in  other  companies,  although  for  an 
amount  not  exceeding  the  amounts  specified 
in  the  application  as  existing.  The  stipula- 
tion cannot  be  so  construed  as  avoiding  the 
policy  only  in  case  insurance  exceeding  the 
amounts  stated  in  the  application  be  there- 
after effected  without  notice  thereof  given. 
Conway  Tool  Co.  vl  Hudson  River  Ins.  (h.,  59 
D.  172. 

Where  a  policy  contains  such  condition,  if 
the  assured  obtains  further  insurance,  and 
does  not  have  it  indorsed  on  the  polioy,  or 
otherwise  acknowledged  in  writing,  the  pol- 
icy becomes  void,  though  a  memorandum  of 
such  additional  insuranoe  was  exhibited  to 
an  agent  of  the  company,  who  said  he  had 
entered  it,  and  would  have  it  indorsed  on 
the  policy.  Worcester  Bank  v.  Hartford 
F.  I.  Co.,  59  D.  145. 

A  polioy  is  avoided  by  obtaining  subse- 
quent insurance  with  the  mere  oral  con- 
sent of  the  president  of  the  insurance 
company,  when  the  by-laws  of  the  company 
provide  that  insurance  subsequently  ob- 
tained without  the  written  consent  of  the 
president  shall  avoid  the  policy,  and  that 
the  by-laws  shall  in  no  case  be  altered  ex- 
cept by  a  vote  of  two  thirds  of  the  members 
of  the  company.  Hale  v.  Mechanics*  Mut. 
F.  Ins.  Co.,  66  D.  410. 

A  fire  policy  upon  buildings  contained  a 
stipulation  "  that  the  aggregate  amount  in- 
sured in  this  and  other  companies  .... 
shall  not  exceed  two  thirds  of  the  estimated 

•  Subsequent  insurance,  when  avoids  prior, 
see  note,  20  K.  819-328. 


cash  value."  The  insuranoe  was  for  $U20b, 
and  the  estimated  cash  value,  according  to 
the  policy,  was  $1,950;  subsequently,  im- 
provements were  made,  and  an  iMifci/m»| 
insuranoe  of  $1,000  was  effected  in  another 
company.  The  buildings  were  destroyed  by 
fire;  and  their  value  at  the  time  of  the  fire 
was  $4,200.  In  an  action  on  the  first  policy, 
—  Asia;  that  the  " estimated  cash  value"  was 
that  at  the  time  of  the  first  insurance,  and 
that  the  first  policy  was  void  for  overinsur- 
anoe.  Elliott  v.  Lycoming  Co.  MnL  Ins.  Co,, 
5R.  828. 

Where,  in  a  oontraet  of  insurance  which 
covers  a  storehouse  and  the  goods  therein, 
it  is  stipulated  that  should  the  assured  sub- 
sequently take  out  a  policy  in  any  other 
company  the  assurers  should  receive  notice 
of  it  on  pain  of  forfeiting  their  policv,  a  sub- 
sequent assurance  of  the  house  or  the  goods 
in  another  company,  without  notice  to  the 
assurers,  will  work  the  forfeiture  of  the  oon- 
traet with  them,  whether  the  subsequent 
contract  was  legally  enforceable  or  not. 
Allen  v.  Merchants'  MuL  Ins.  Co.,  81  R.  248. 

Husband  and  wife  mortgaged  the  wife's 
premises,  and  got  an  insurance  thereon  pay- 
able to  the  mortgagee,  as  his  interest  might 
appear.  The  polioy  was  conditioned  to  be 
void  in  case  of  subsequent  insuranoe,  whether 
valid  or  not,  without  consent  written  on  the 
polioy.  The  wife  alone  procured  another  in- 
suranoe in  her  own  name.  Held,  1.  That  the 
first  insurance  was  of  the  mortgagors',  and 
not  of  the  mortgagees',  interest;  2.  That  the 
first  insurance  was  avoided  by  the  second. 
Continental  Ins.  Co.  v.  Hulman,  34  R.  122. 

A  fire  polioy  conditioned  to  be  void  in 
case  of  other  insurance  not  indorsed  or  con- 
sented to  is  avoided  by  the  existence  of  an- 
other insurance,  conditioned  to  be  voidable 
for  vacancy,  and  which  might  have  been 
avoided  on  that  account,  but  had  not  been, 
at  the  time  of  the  insuranoe  in  question. 
Landers  v.  Watertoum  Fire  Ins.  Co.,  40  R. 
554. 

A  policy  of  insuranoe-  conditioned  to  be 
void  for  other  insuranoe  without  consent  is 
avoided  by  a  subsequent  polioy  not  con- 
sented to,  although  containing  the  like  con- 
dition. Somerfietd  v.  State  Ins.  Co..  41  R. 
662.  Contra,  Jersey  City  Ins.  Co.  v.  Nichol, 
40  R.  625. 

A  policy  conditioned  to  be  void  in  case  of 
other  insuranoe  above  a  certain  sum  with- 
out written  consent  is  avoided  by  subse- 
quent valid  insuranoe  above  that  sum  not 
consented  to,  although  such  subsequent  in- 
surance also  avoided  certain  other  insurance 
contemporaneous  with  the  policy  in  question, 
and  thus  brought  the  amount  of  insuranoe 
within  the  amount  allowed  by  that  polioy. 
Royal  Ins.  Co.  v.  McCrea,  41  R.  656. 

A  fire  policv  conditioned  to  be  void  if  the 
insured  should  thereafter  insure  the  same 
property  in  any  other  oompany  without  con- 
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lent  ii  avoided  by  a  subsequent  insuranoe 
void,  by  its  terms,  for  misrepresentation. 
Funk*  v.  Minn,  etc  Fire  In*.  Ass'n,  43  R. 
216. 

A  fire  policy  stipulated  that  "if  the  as- 
sured shall  hare  or  shall  hereafter  make  any 
other  insnranoe  on  the  property  insured,  or 
any  part  thereof,  without  the  consent  of  the 
company  hereon  written,  this  policy  shall  be 
void."  After  the  policy  was  executed,  an 
agreement  was  maae  that  other  insurance 
might  be  taken,  and  that  a  written  stipula- 
tion to  that  effect  would  be  inserted  in  the 
policy.  Other  valid  insurance  was  taken, 
but  without  any  notice  to  the  company  or 
request  to  insert  the  stipulation  agreed  upon. 
Held,  that  the  policy  was  avoided.  Havens 
v.  Home  In*.  Co.,  GO  R.  689. 

6.  When  breach  does  not  avoid  policy.*-- An 
invalid  insurance  cannot  operate  to  annul  a 
prior  policy  which  stipulates  that  if  the  as- 
sured shall  have  maae,  or  shall  hereafter 
make,  any  other  insurance  "upon  said  prop- 
erty, this  policy  shall  be  null  and  void." 
8uch  a  policy  is  not  avoided  by  taking  out 
a  second  policy  having  the  same  condition; 
for,  by  the  condition,  the  second  policy  never 
becomes  operative,  and  does  not  amount  to 
"an  insurance."  Jackson  v.  Mass.  MuL  F. 
Ins.  Co.,  34  D.  60;  Cher.  Cheshire  Co.  Ins.  Co., 
20  R  171;  so,  also,  where  the  second  policy  is 
vitiated  by  a  material  misrepresentation  in 
the  application.  Clark  v.  N.  B.  M.  F.  I.  Co., 
63  D.  44.  And  the  assured  may  set  up  the 
invalidity  of  the  second  policy  in  an  action 
by  him  on  the  first  policy,  although  he  has 
received  payment  of  the  second  policy  from 
the  insurer.  Thomas  v.  Builders*  Fire  Ins. 
Co.,  20  R.  317;  LmeUeyr.  anion  Ins.  Co.,  20 
R  701. 

In  order  to  avoid  a  policy  on  account  of 
subsequent  insurance  against  an  express 
condition  therein,  it  must  appear  that  such 
subsequent  insurance  is  valid,  and  that  the 
policy  upon  which  it  is  made  is  capable  of 
being  enforced.  Hubbard  v.  Hartford  Fire 
Ins.  Co.,  11  R  125;  Fireman's  In*.  Co.  v. 
Holt,  35  R.  601. 

An  insurance  policy  provided  that  further 
insurance  without  the  company's  consent 
would  avoid  it.  Without  such  consent  the 
insured  procured  a  policy  in  the  defendant 
company,  whose  agent  knew  of  the  first,  and 
in  answer  as  to  other  insurances  he  stated 
that  there  would  be  none  after  a  given  date, 
at  which  he  supposed  the  first  policy  would 
expire,  although  in  fact  it  was  for  a  year 
longer.  Held,  that  the  former  policy  was 
void,  the  answer  was  not  untrue,  and  the 
company  was  liable.  Emery  v.  MuL  City  etc 
Fire  Ins.  Co.,  47  R.  690. 

Where  an  insurance  policy  is  conditioned 
to  be  void  in  case  of  "any  other  insurance9* 
without  consent,  ''whether  valid  or  not,"  an- 

'Subsequent  invalid  Insurance,  waetner  will 
avoid  prior,  see  note,  48  E.  2-3-222. 
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other  policy,  in  and  of  itself  invalid  and  void, 
so  that  it  constitutes  no  contract  of  insur- 
ance, is  not  within  the  prohibition,  but  if  to 
avoid  it  requires  the  production  of  extraneous 
facts,  it  is  within  the  prohibition.  Phenkt 
In*.  Co.  ▼.  Lamar,  55  R.  764. 

44.  and   how  waived-*  —  The 

requirement  that  assent  to  prior  insnranoe 
shall  be  indorsed  upon  the  policy,  or  other- 
wise appear  by  writing,  may  be  waived. 
Kenton  Ins.  Co.  v.  Shea,  99  D.  676. 

The  condition  may  be  waived  by  the  acts  of 
the  company's  agent.  Hayward  v.  Nat.  In*, 
Co.,  14  R.  400. 

But  the  company  cannot  waive  a  condition 
that  double  insurance  should  exist  only  by 
consent  of  said  company,  indorsed  upon  the 
policy  under  the  hand  of  the  secretary, 
nor  consent  to  double  insurance,  except 
by  the  indorsement  specified.  Couch  ▼.  O&y 
Fire  Ins.  Co.,  9  R.  375. 

While  knowledge  of  further  insuranoe  may 
not  be  equivalent  to  notice  to  the  original 
company,  yet  knowledge,  followed  by  acts 
that  amount  to  a  subsequent  recognition 
of  the  original  contract  as  still  in  force,  will 
dispense  with  the  necessity  of  proving  notice. 
Eureka  Ins.  Co.  v.  Robinson  etcn  94  D.  65. 

A  condition  requiring  notice  of  prior  in- 
surance is  waived  by  accepting  the  risk  on 
an  application  wherein  the  question  concern- 
ing prior  insurance  is  not  answered.  Dayton 
In*.  Co.  v.  Kelly,  16  R.  612. 

An  insurance  was  effeoted,  and  afterwards 
another,  in  a  different  company.  Subse- 
quently the  first  company  agreed  to 'the 
transfer  of  the  polioy  for  the  use  of  the  credi- 
tors of  the  insured,  on  condition  of  their  be- 
coming responsible  for  the  premium.  Held, 
that  if  the  original  company,  prior  to  and  at 
the  time  of  making  the  oontract  whereby  the 
loss  was  made  payable  to  the  plaintiffs  for 
the  benefit  of  the  creditors,  had  actual 
knowledge  of  the  additional  insurance  in  an- 
other office,  though  they  had  received  no 
formal  notice  of  it,  they  could  not  set  np 
such  additional  insuranoe  to  defeat  a  recov- 
ery by  the  plaintiffs.  Eureka  In*.  Co.  v. 
Robinson  etc,  94  D.  65. 

A  policy  provided  that  it  should  be  void 
for  additional  insurance,  not  consented  to 
by  the  company  in  writing  on  the  policy; 
the  agent  of  the  company,  in  reply  to  a  let- 
ter of  the  insured,  wrote  him  a  letter  stating 
that  the  company  would  allow  other  concur- 
rent insuranoe,  and  would  place  it  for  him 
at  the  same  rate.  Held,  that  this  did  not 
waive  the  condition  of  the  poliov,  as  it  was 
not  a  consent  to  speoifio  additional  insur- 
anoe, and  was  a  mere  revocable  offer.  Alls* 
mania  Fire  In*.  Co.  v.  Hurd,  26  R*  491. 
And  see  Security  Ins.  Co.  v.  Fay,  7  R.  670. 

•  Waiver  of  condition  against  overlnsnranoe» 
see  note,  27  R.  607, 698. 

Waiver  In  writing,  when  a— cutis!,  see  note 
42  &.  621-624. 
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A  fire  policy  provided  that  it  should  be 
void  in  case  of  other  insurance  without  writ- 
ten consent  en  the  policy,  and  that  the  use 
of  general  terms  or  anything  less  than  a 
distinct  specific  agreement,  clearly  expressed 
and  indorsed  on  the  policy,  should  not  be  a 
waiver  of  any  condition.  There  was  other 
subsequent  insurance,  notified  to  the  general 
agent,  who  assented,  but  postponed  indors- 
ing consent  for  his  own  convenience.  Held, 
%  waiver.  Amer.  Cent.  Ins.  Co.  v.  McCrea, 
41  R.  647. 

45.  Condition  as  to  the  right  to  re- 
build. *  —  A  reservation  by  the  insurers  in 
the  policy  of  the  privilege  to  repair  or  re- 
place the  property  destroyed  is  merely  a 
privilege  for  their  benefit,  which  they  may 
adopt  or  not  as  they  think  proper,  and 
therefore  the  expense  of  repairing  or  re- 
placing the  property  is  not  a  proper  rule  for 
estimating  the  damages,  on  a  contract  to 
measure  the  damages  by  the  value  of  the 
property  when  the  loss  occurs.  Common- 
wealth Ins.  Co.  v.  Sennett,  78  D.  418. 

An  insurer  under  a  policy  giving  him  an 
election  to  repair  or  rebuild,  or  else  to  pay 
the  amount  of  the  loss,  cannot  be  required, 
in  the  event  of  his  embracing  the  first  alter- 
native, to  pay  the  rent  of  the  buildings  dur- 
ing the  time  necessarily  occupied  in  their 
repair.  Baroness  of  Pontalba  v.  Pltamix  Ass. 
Co.,  38  D.  205. 

Such  conditiolftn  a  policy  is  a  condition 
lubsequent,  which,  if  performed,  may  be  set 
up  by  the  company  in  defense.  mtna  Ins. 
Co.  v.  Phelps,  81  D.  217. 

If  the  insurers,  after  a  loss,  elect  to  re- 
build under  such  provision,  the  contract  of 
insurance  is  converted  into  a  building  con- 
tract, and  the  amount  insured  ceases  to  be  a 
rule  of  damages  in  case  of  a  breach;  if  the 
insurer  only  partially  performs  his  contraot 
to  rebuild,  the  measure  of  damages  is  the 
amount  which  it  will  take  to  complete  the 
building,  so  as  to  make  it  substantially  like 
the  one  destroyed.  And  where,  in  such  a 
case,  two  separate  insurance  companies  elect 
to  rebuild,  in  case  of  a  breach,  the  owner 
may  recover  his  full  damages  against  either 
of  them,  leaving  one  to  seek  contribution 
from  the  other  in  a  separate  action.  Morrell 
v.  Irving  Fire  Ins.  Co.,  88  D.  396. 

Where  the  policy  provides  that  the  com- 
pany might  restore  or  repair  the  property, 
within  a  reasonable  time,  by  giving  notice 
of  its  intention  so  to  do,  within  thirty  days 
after  receipt  of  proof  of  loss,  to  authorize 
the  compauy  to  repair,  notice  of  their  inten- 
tion so  to  do  must  be  served  within  the 
thirty  days  specified.  Ins.  Co.  of  N.  Amer. 
v.  Hope,  11  R.  48.  But  although  the  re- 
quired notice  was  not  given,  the  insurers 
may  rebuild  instead  of  paying  the  loss,  if  the 
assured  consents,  and  notwithstanding  his 

*  See  note  on  the  right  oi  the  insurer  to  rebuild 
or  repair,  11  K.  6L 
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creditors  object.    Stamps  v.  Commercial  Fir* 
Ins.  Co.,  24  R.  443. 

The  charter  of  a  company  provided  that 
the  directors  should  pay  all  losses  within  three 
months,  unless  they  should  judge  it  proper 
within  that  time  to  rebuild  or  repair.  In 
conformity  with  these  provisions,  the  insured 
was  notified  that  the  company  elected  to  re- 
build. Held,  error  to  charge  the  jury  that 
"the  company  was  bound  to  rebuild  the 
building  destroyed,  cost  what  it  may."  If 
the  company  neglected  within  a  reasonable 
time  to  carry  out  its  notice  to  rebuild,  the 
insured  might  disregard  it,  sue  upon  the 
policy,  and  recover  the  amount  of  the  policy 
and  interest,  and  the  rental  value  of  the 
ground  during  the  time  of  the  delay.  Home 
Mut.  Fire  In*.  Co.  v.  Garfield,  14  R.  27. 

If  a  building  has  lost  its  identity  and  spe- 
cific character,  and  has  become  unfit  for  use, 
by  fire,  it  is  a  "  total  loss. "  Hamburg-Bremen 
Fire  Ins.  Co.  v.  Qarlington,  59  R.  613. 

A  city  ordinance  prohibited  the  repair  or 
construction  of  wooden  buildings  within  ape- 
ciiied  limits,  which  had  been  injured  by  nro 
to  the  extent  of  one  third  of  their  value.  An 
insured  building  was  partly  destroyed,  and 
the  common  council  refused  an  application 
for  leave  to  repair  it  Held,  a  "  total  loss." 
lb. 

40.  Restrictions  and  exceptions. — 
A  fire  polioy  excepted  from  the  risk  "any 
loss  or  damages  occasioned  by  or  resulting 
from  any  explosion  whatever.  The  Bre  by 
which  the  insured  property  was  consumed 
was  occasioned  by  an  explosion  of  vapor 
arising  from  the  process  of  rectifying  whisky. 
Held,  that  the  insurers  were  not  liable. 
United  Life  etc  Ins.  Co.  v.  Foots,  10  R.  735. 

A  fire  policy  was  issued  "  on  a  four-story 
warehouse,  ....  first  floor  occupied  by 
maohinery  used  for  making  barrels,  with 
privilege  of  storing  barrels  on  the  premises, 
and  other  merchandise  not  more  hazardous.'* 
The  polioy  contained  a  clause  requiring  a 
true  and  accurate  description  of  the  use  and 
occupation  of  the  premises,  under  penalty  of 
forfeiture.  The  policy  further  declared,  in 
printed  words,  that  it  was  the  intention  of 
the  parties  that  in  case  the  insured  premises 
should  be  used  or  appropriated  for  the  pur- 

Eose  of  carrying  on  or  exercising  the  trade, 
usiness,  or  vocation  of  [a  large  number  of 
manufactures  specified  therein,  including] 
M  cooper,  carpenter,  cabinetmaker,  .... 
so  long  as  the  said  premises  shall  be  wholly 
or  in  part  appropriated  or  tfsed  for  any  or 
either  of  the  purposes  aforesaid,  these  prem- 
ises shall  cease  and  be  of  no  force  or  effect 
unless  otherwise  specially  agreed  by  this  cor- 
poration, and  such  agreement  shall  be  signed 
in  writing  in  or  on  the  polioy."  The  prem- 
ises, at  the  time  the  insurance  was  effected, 
were  used  for  making  and  storing  barrels,  as 
mentioned  in  the  written  portion  of  the 
polioy.     Subsequently,  small  circular  saws 


and  a  work-bench  were  introduced  and  boxes 
were  manufactured;  but  this  kind  of  work 
had  ceased  from  two  to  four  months,  when  a 
loss  by  fire  occurred.  The  saws  and  work- 
bench had  remained  in  the  building,  and  a 
lathe  had  been  put  up  the  day  preceding  the 
fire,  for  the  purpose  of  making  broom-handles 
and  brush-blocks.  In  an  action  on  the  policy, 
—  held,  1.  That  the  description  of  property 
was  not  a  continuing;  warranty,  but  a  war- 
ranty in  present*;  2.  That  the  policy  was  sus- 
pended during  the  prohibited  use  of  the 
premises,  but  was  revived  when  the  use 
ceased  to  exist;  and  3.  That  there  was  no  such 
"  appropriation "  of  the  premises,  at  the 
time  of  the  fire,  to  a  prohibited  use,  as  was 
contemplated  in  the  policy,  or  as  prevented  a 
recovery.  U,  S.  Fire  etc.  Ins.  Co.  r.  Kimberly, 
6  R.  325. 

47.  Reinsurance.  —  Plaintiff  insured 
goods  for  six  thousand  dollars,  and  effected 
a  reinsurance  with  defendant  for  two  thou- 
sand dollars,  the  policy  of  reinsurance  pro- 
viding that  the  loss  should  be  payable  "  pro 
rata  at  the  same  time,  and  in  the  same  man- 
ner, as  the  reinsured  company."  A  loss 
happened,  for  which  plaintiff  paid  six  hun- 
dred dollars  in  full  discharge  of  liability. 
Held,  that  plaintiff  could  only  recover  two 
hundred  dollars  of  defendant.  Illinois  Mut. 
Ins.  Co.  v.  Andes  Ins.  Co.,  16  R.  620. 

48.  Warranties. — 1.  Oeneral  nature  of 
and  what  constitutes  a  warranty,*  —  War- 
ranties are  of  two  kinds,  affirmative  and 
promissory,  each  being  in  the  nature  of  a  con- 
dition precedent,  on  the  non-performance 
of  which  the  contract  becomes  void.  Ooi- 
coechea  v.  Louisiana  State  Ins,  Co.,  17  D. 
175. 

Any  statement  or  description,  or  any 
undertaking  on  the  part  of  the  insured,  on 
the  face  of  the  policy,  relating  to  the  risk, 
is  a  warranty.  Wood  v.  Hartford  Ins.  Co., 
35  D.  92. 

An  application  for  insurance  which  repre- 
sents that  there  is  no  building  within  ten 
rods  of  that  sought  to  be  insured  amounts 
to  an  express  warranty;  and  if  there  is  a 
building  within  that  distance,  there  can  ordi- 
narily be  no  recovery  on  the  policy  issued 
upon  such  application.  Frost  v.  Saratoga 
Mutual  Ins.  Co.,  49  D.  234. 

Where,  taking  the  whole  instrument 
together,  it  is  obvious  that  the  iusurance 
company  have  made  the  strict  and  literal 
exactness  of  the  answers  to  certain  ques- 
tions a  condition  of  the  contract  of  insur- 
ance and  a  warranty  on  the  part  of  the 
insured,  they  cannot  be  deprived  of  the 
advantage  thus  secured,  for  they  have  a  legal 
right  to  say  that  they  will  determine  for 
themselves  what  is  or  is  not  material  to  the 
risk,  and  will  base  their  contract  upon  the 
answers  of  the  insured  to  specific  interroga- 

*  Warranty,  what  Is,  and  effect  of,  In  Are  pol- 
icies, see  note,  40  D.  2D-3SL 
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tories.  TebbetU  ▼.  Hamilton  MuL  Ins.  Co., 
79  D.  740. 

A  covenant  in  an  application,  that  "  ap- 
plicant covenants  and  agrees  with  said  com- 
pany that  the  foregoing  is  a  correct  statement 
and  description  of  all  the  facts  inquired  for 
or  material  in  reference  to  this  insurance, " 
is  a  warranty  on  the  part  of  the  insured 
that  all  the  facts  inquired  into  are  correctly 
given,  whether  material  or  not,  and  all  other 
facts  material  to  the  risk  are  correctly  given 
even  if  not  inquired  into.  Nor  can  a  pro- 
vision that  "the  misrepresentation  or  sup- 
pression of  material  facts  shall  destroy  his 
claim  for  a  damage  or  loss  "  qualify  the  pre- 
vious covenant,  because  it  can  have  its  full 
effect  consistently  with  it,     lb. 

Warranties  in  policies  are  affirmative  or 
express,  and  promissory  or  executory.  There 
may  be  several  warranties,  and  of  each  class, 
in  one  policy.  Stipulations  in  policies  are 
considered  express  warranties.  Stout  v. 
City  F.  Ins.  Co.,  79  D.  C39. 

An  express*  warranty  is  an  agreement  ex- 
pressed in  the  policy  whereby  the  assured 
stipulates  that  certain  facts  relating  to  the 
risk  are  or  shall  be  true,  or  certain  acts  re- 
lating to  the  same  subject  have  been  or  shall 
be  done.  It  is  not  requisite  that  the  cir- 
cumstances or  act  warranted  should  be  ma- 
terial to  the  risk.     lb. 

Where  policy  recites  in  a  description  of  a 
building  insured  that  it  is  "occupied  for 
stores  below,  the  upper  portion  to  remain 
unoccupied  during  the  continuance  of  the 
policy,  the  recital  as  to  the  occupany  of  the 
lower  story  is  an  affirmative  or  express  war- 
ranty, which,  if  false  at  the  time  the  policy 
was  issued,  will  operate  to  avoid  it,  whether 
material  to  the  risk  or  not;  but  it  is  not 
a  continuous  warranty.  The  stipulation, 
however,  in  regard  to  the  upper  story  of  the 
building  is  a  promissory  or  executory  war- 
ranty, a  non-compliance  with  which,  at  any 
time  during  the  existence  of  the  policy,  will 
operate  to  avoid  it,  whether  material  to  the 
risk  or  not.     lb. 

Where,  although  the  application  declares 
that  the  statements  in  it  shall  be  warranties, 
yet,  if  other  parts  of  the  instrument  show 
that  a  strict  warranty  was  not  intended, 
such  parts  must  govern.  Fitch  v.  Amer. 
Pop.  Life  Ins.  Co.,  17  R.  372. 

In  an  application  and  policy,  the  state- 
ments of  the  insured  were  declared  to  be 
warranties,  and  the  basis  of  the  contract; 
but  in  other  parts  of  the  application,  it  was 
stated,  in  substauce,  that  nothing  but  fraud 
or  intentional  misstatements  would  avoid 
the  policy,  and  that  payment  of  the  sum  as- 
sured would  be  contested  only  in  case  of 
fraud.  Held,  that  the  statements  would 
not  be  regarded  as  warranties,  and  that,  to 
sustain  a  defense  to  an  action  on  the  policy, 
the  defendant  must  show,  not  only  that  the 
statements  were  untrue,  but  that  they  were 
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known  by  the  insured  so  to  be,  and  that 
they  were  made  intentionally  and  with  a 
fraudulent  design.     lb. 

An  unanswered  inquiry  as  to  encumbrances 
constitutes  no  warranty.  Carson  r.  Jersey 
City  Fire  Inn.  Co.,  39  R.  584. 

In  a  fire  policy,  printed  on  a  separate  piece 
of  paper,  and  attached  by  mucilage  in  a  blank 
between  sentences  with  which  it  had  no  pro- 
per connection,  the  following  clause  was  in- 
serted: "Three-fourths  loss  and  iron  safe 
clause.  It  is  agreed  and  understood  to  be  a 
condition  of  this  insurance  that  the  assured 
shall  keep  a  set  of  books,  showing  a  record 
of  his  or  their  business,  warranted  to  be  kept 
in  an  iron  safe  at  night,"  etc  The  insured 
did  not  know  of  this  clause.  Held,  not  a 
warranty.  Qoddard  v.  East  Texas  Fire  Ins. 
Co.,  60  R.  1. 

2.  Statements  in  application,  survey,  etc  — 
Reference  in  a  fire  policy  to  the  application 
and  survey  as  containing  a  particular  de- 
scription of  the  property  does  not  constitute 
such  description  a  warranty,  but  a  repre- 
sentation only,  unless  there  is  something  in 
the  policy  to  show  that  it  is  the  intention  to 
make  the  description  a  warranty.  Farmers9 
Ins.  etc  Co.  v.  Snyder,  30  D.  118;  as  where 
an  application  is  expressly  referred  to  "as 
forming  a  part "  of  the  policy,  and  the  ap- 
plication and  policy  must  be  read  as  one  in- 
strument. BurriUr.  S.  Co.  M.  F.  I.  Co.,  40 
D.  345;  Ripley  v.  JStna  Ins.  Co.,  86  D.  362. 

No  part  of  an  application  or  survey  belongs 
to  a  policy,  so  as  to  become  a  warranty,  unless 
it  is  expressly  made  part  of  it  by  unequivo- 
cal language  appearing  on  the  face  of  the 
policy.  Hartford  P.  Ins.  Co.  v.  Harmer,  69 
D.  684. 

An  answer  by  the  insured  to  a  question  in 
the  survey,  whether  there  was  a  watchman 
in  the  building  during  the  night,  that  "  there 
is  a  watchman  nights,"  must  be  understood 
to  mean  that  there  was  a  watchman  in  the 
building  every  night;  and  the  warranty  is 
broken,  and  the  policy  annulled,  if  no  watch 
was  kept  from  twelve  o'clock  Saturday 
night  till  twelve  o'clock  Sunday  night. 
Ripley  v.  Mtna  Ins.  Co.,  86  D.  362.  S.  P., 
Blumer  v.  Phoenix  Ins.  Co.,  33  R.  830. 

Evidence  of  a  custom  of  factories  in  the 
vicinity  of  the  one  insured  not  to  keep  a 
watch  from  twelve  o'clock  Saturday  night 
till  twelve  o'clock  Sunday  night  should  not 
be  permitted  to  control  the  language  of  the 
contract  of  insurance,  which  must  be  under- 
stood to  mean  that  there  was  a  watchman 
in  the  factory  every  night.  Ripley  v.  Mtna 
Ins.  Co.,  86  D.  362. 

A  statement,  in  an  application  for  insur- 
ance, that  the  facilities  for  extinguishing  fire 
were  a  "force-pump  and  abundance  of 
water"  is  not  a  continuing  warranty,  but 
only  that  such  were  the  facilities  at  the  time 
of  the  insurance.  OillkU  v.  Pawtucket  etc 
Ins.  Co.,  91  D.  229. 
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If  a  policy  refers  to  a  written  application 
not  signed,  authorised,  or  ratified  by  the  in- 
sured, he  will  not  be  bound  by  it,  although 
it  is  made  a  part  of  the  oontraot  and  a  war- 
ranty. Lycoming  Fire  Ins.  Co.  v.  Jackson* 
25  R.  386. 

A  fire  policy  was  indorsed  with  the  follow- 
ing condition:  "The  basis  of  this  contract  is 
the  application  of  the  insured,  and  if  such 
application  does  not  truly  describe  the  prop- 
erty, this  policy  shall  be  null  and  void." 
The  application  concluded  as  follows:  "  And 
the  said  applicant  hereby  covenants  and 
agrees  ....  that  the  foregoing  is  a  just, 
full,  and  true  exposition  of  ...  .  the  con* 
dition,  situation,  and  risk  of  the  property  to 
be  insured,  so  far  as  the  same  are  known  to 
the  applicant  and  are  material  to  the  risk." 
In  an  action  on  the  policy,  —  held,  that  the 
application  was  a  part  of  the  contract,  and  in 
the  nature  of  a  warranty  or  oondition  pre- 
cedent; also,  that  it  was  necessary  for  the 
plaintiff  to  set  out  the  application  in  his 
complaint,  and  aver  and  prove  the  observ- 
ance of  the  warranty  or  condition.  BobbiM 
v.  Liverpool  etc  Ins.  Co.,  8  R.  494. 

Where  a  statute  enacted  that  all  state- 
ments in  an  application  for  insurance  should 
be  deemed  representations,  and  not  war- 
ranties, and  that  no  misrepresentation,  un- 
less material  or  fraudulent,  should  vitiate  a 
policy,  but  parties  entered  into  a  oontraot 
for  insurance,  providing  that  the  statements 
in  the  application  should  be  deemed  part  of 
the  policy  and  warranties,  and  that  any  false 
representation  should  render  the  policv  void, 
—  held,  that  the  contract  waived  the  benefit 
of  the  statute,  and  was  avoided  by  any  un- 
true statement,  although  immaterial.  Farm- 
ers' etc  Ins.  Co.  v.  Curry,  26  R.  194. 

An  application  for  fire  insurance  contained 
a  statement  that  "  the  foregoing  is  a  just, 
full,  and  true  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition, 
situation,  value,  and  risk  of  the  property  to 
be  insured,  so  far  as  the  same  are  known  to 
the  applicant  and  are  material  to  the  risk, 
and  the  same  is  hereby  made  a  oondition  of 
the  insurance  and  a  warranty  on  the  part  of 
the  assured ";  and  the  policy  made  the  ap- 
plication a  part  of  it  ana  a  warranty.  Held, 
that  the  warranty  was  only  such  as  was  de- 
scribed in  the  application,  and  embraced 
only  such  statements  as  were  material  to 
the  risk,  and  known  to  the  insured  to  be 
false.  Redman  v.  Hartford  Fire  Ins.  Co.,  32 
R.751. 

The  agent  of  a  fire  insurance  company 
filled  up  an  application.  To  the  question  as 
to  encumbrances,  the  applicant  answered 
that  he  had  given  a  note,  but  did  not  know 
whether  it  had  been  entered  up  or  not.  The 
agent  asked  him  whether  he  should  put  it 
down  encumbrance  or  no  encumbrance.  He 
replied  that  he  might  put  it  down  as  he 
pleased.     The  agent  said  he  would  pot  it 
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down  no  encumbrance.  The  applicant  made 
no  reply,  and  the  agent  so  put  it  down. 
The  answer  proving  untrue,  and  being  a 
warranty  within  the  policy,  —  held,  that  the 

Klicy  was  void.    Blooming  Qrove  MuL  Fire 
8.  Co.  v.  McAnerney,  48  R.  209. 

3.  Description  of  premises  in  policy.  —  A 
description  in  the  policy  of  the  property  in- 
sured as  a  "paper-mill,"  when  there  is  a 
memorandum  annexed  showing  that  paper- 
mills  will  be  insured  at  special  rates,  relates 
to  the  risk,  and  constitutes  a  warranty  that 
such  property  is,  and  during  the  continuance 
ef  the  risk  will  remain,  a  paper-mill.  Wood 
▼.  Hartford  Ins.  Co.,  35  D.  92. 

A  clause  in  a  policy  that  "all  the  above 
barns  are  used  for  hay,  straw,  grain  un- 
thrashed,  stabling,  and  shelter"  does  not 
constitute  a  warranty  that  the  buildings 
should  be  used  in  that  manner,  and  in  no 
other.  These  words  are  a  description,  or, 
at  most,  a  warranty  that  the  buildings,  at 
the  time  they  were  insured,  were  such  as 
they  were  described  to  be  in  the  policy. 
Billings  v.  T.  Co.  M.  F.  I.  Co.,  50  D.  277. 

A  policy  was  issued  by  defendant  "  on  his 
two-story  and  extension  frame  building,  oc- 
cupied as  a  dwelling."  Held,  that  the  clause 
was  a  warranty,  and  that  the  policy  was 
void,  if  the  house  was  not  at  the  time  occu- 
pied aa  a  dwelling.  Alexander  v.  Oermama 
Fire  Ins.  Co.,  23  R.  76. 

The  description,  in  a  policy,  of  a  building 
insured  as  a  "dwelling-house "  is  not,  in  the 
absence  of  misrepresentation  or  concealment 
as  to  the  fact  of  occupation,  a  warranty  that 
the  building  is  occupied  as  a  dwelling,  and 
the  omission  of  the  applicant  to  disclose  the 
fact  that  the  building  is  vacant,  in  the  ab- 
sence of  any  inquiry  on  that  point,  is  not  a 
breach  of  a  condition  that  any  omission  to 
make  known  every  material  fact  shall  avoid 
the  policy.    Browning  v.  Home  Ins.  Co.,  27 

All  the  material  statements  of  the  policy 
of  insurance,  including  statements  as  to  the 
place  in  which  the  insured  property  is  situ- 
ate, are  warranties,  and  such  warranties 
must  be  true,  and  must  continue  to  be  true, 
during  the  whole  life  of  the  policy,  as  the 
condition  of  any  recovery  thereunder. 
Lyons  v.  Providence  etc  Ins.  Co.,  43  R.  32, 
note. 

4.  Breach  of  warranty,  and  Us  effect.  — 
Breach  of  warranty  that  the  property  is  a 

Sper-mill  does  not  take  place  merely  by 
■continuing  the  use  of  the  paper-mill,  ana 
putting  in  a  pair  of  mill-stones,  for  grinding, 
m  place  of  the  rag-cutter  and  duster,  all  the 
other  machinery  continuing  the  same  as  be- 
fore.    Wood  t.  Hartford  Inn  Co.,  35  D.  92. 

A  warranty  of  "  water-tanks,  well  sup- 
plied with  water  at  all  times,"  is  complied 
with,  when  the  insurance  is  upon  buildings 
in  course  of  construction,  if  the  tanks,  al- 
though  not  completed   and  supplied  with 


water,  are  constructed  with  all  reasonable 
diligence,  having  reference  to  the  progress 
in  the  construction  of  the  buildings  insured. 
Manufacturing  Co.  v.  Fire  Ins.  Co.,  66  D.  876. 

A  policy  warranted  that  a  family  should 
live  in  the  house  throughout  the  year.  It 
appeared  that  at  the  time  of  the  fire,  and  for 
some  time  previous,  the  premises  were  occu- 
pied only  by  two  workmen,  who  ate  and 
worked  elsewhere  during  the  day,  but  kept 
their  trunks  and  clothing  in  the  house,  and 
slept  there  at  night.  Held,  that  this  was 
not  a  compliance  with  the  warranty.  Poor 
v.  Humboldt  Ins.  Co.,  28  R.  228. 

The  fact  that  a  paid  mortgage  has  not 
been  discharged  of  record  does  not  consti- 
tute a  breach  of  warranty  against  encum- 
brances. Merrill  ▼•  Agricultural  Ins.  Co.,  29 
R.  184. 

A  warranty  against  overvaluation  is  broken 
only  in  case  of  an  intentional  overvaluation; 
and  a  provision  that  fraud  or  false  swearing 
shall  work  a  forfeiture  means  intentional 
false  swearing.  HeUnng  v.  8vea  Ins.  Co.,  35 
R.  72. 

On  an  application  for  fire  insurance,  a 
warranty  of  ownership  of  the  premises  is  not 
broken  by  the  encumbrance  of  a  mortgage. 
Carson  v.  Jersey  City  Fire  Ins  Co.,  39  R.  584. 

The  assured  may  recover  the  value  of 
personalty  insured,  though  there  was  a 
false  warranty  as  to  encumbrances  on  the 
realty  covered  by  the  same  policy,  which 
was  therefore  void  as  to  the  realty,  where 
the  personalty  is  separately  valued  and  ap- 
praised, and  there  is  nothing  to  show  that 
the  representation  as  to  encumbrances  on 
the  realty  formed  any  inducement  to  the 
execution  of  the  policy  covering  the  person- 
alty. Koontz  v.  Hannibal  8.  A  L  Co.,  97  D. 
325;  Merrill  v.  Agricultural  Ins.  C&+  29  R. 
184. 

It  is  no  excuse  for  breach  of  warranty  on 
the  part  of  the  insured  that  it  did  not  in- 
crease the  risk,  nor  that  the  act  was  done  by 
a  tenant  of  the  insured,  without  his  knowl- 
edge or  authority.  Diehl  v.  Adams  Co.  M. 
I.  Co.,  98  D.  302. 

49.  Representation*,  when  material. 
—  1.  General  principles.  —  Representations 
made  by  an  assured,  in  his  application,  which 
provides  for  the  avoidance  of  the  policy  if 
such  representations  are  false  or  insufficient, 
should  be  considered  as  part  of  the  contract 
of  insurance,  to  the  same  effect  as  if  they 
were  recited  and  set  forth  at^arge  in  the 
policy.  Houghton  r.  Manufacturers  MuL  F. 
Ins.  Co.,  41  D.  489. 

Representations  made  in  an  application,  in 
good  faith,  and  without  intent  to  deceive, 
are  sufficient,  if  they  are  substantially  true 
and  correct  as  to  existing  circumstances,  and 
are  substantially  complied  with,  so  far  as 
they  are  executory  ana  regard  the  future; 
and  if,  subject  to  the  above  qualifications, 
the  representations,  in  any  particular  ma- 
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terial  to  the  risk,  do  not  contain  a  just,  full, 
and  true  exposition,  the  company  is  not 
bound,     lb. 

Representations  are  to  be  construed  with 
reference  to  the  requirements  of  the  under- 
writers, and  a  mere  lateral  conformity  there- 
with is  not  necessarily  sufficient.    Io. 

A  representation  that  the  property  is  ex- 
amined thirty  minutes  after  work  necessi- 
tates an  examination  after  extra,  as  well  as. 
after  ordinary,  working  hours.    lb. 

The  time  that  work  ceases  is  a  question 
of  fact  for  the  jury.    lb. 

Whether  a  representation  in  a  survey  pre- 
ceding a  fire  policy  is  to  be  regarded  as  a 
technical  warranty,  though  referred  to  in 
the  policy,  is  doubtful;  but  if  a  condition 
of  the  policy  makes  the  survey  a  warranty, 
then  it  is  so.  Olendale  Woolen  Co.  v.  Pro- 
tection Ins.  Co.,  54  D.  309. 

Where  a  fire  policy  is  conditioned  to  be 
void  "in  case  of  any  misrepresentation 
whatever,"  any  misrepresentation,  whether 
material  or  not,  will  avoid  it.  Oraliam  v. 
Fireman*  Ins.  Co.,  41  R.  349. 

An  answer  in  a  policy,  to  a  question 
whether  a  watchman  is  employed  on  the 
premises  during  the  night,  is  a  represen- 
tation material  to  the  risk,  which  must  be 
regarded  as  obligatory  on  the  insured.  Shel- 
don v.  Hartford  F.  Ins.  Co.,  58  D.  420.  Com- 
pare Olendale  Woolen  Co.  v.  Protection  In*. 
Co.,  54  D.  309. 

The  word  "  during  "  must  be  construed  as 
meaning  the  whole  of  the  night,  when  an 
applicant  for  insurance  is  asked  whether 
there  is  a  watchman  on  the  premises  "dur- 
ing the  night.'1  Olendale  Woolen  Co.  v.  Pro- 
tection Ins.  Co.,  54  D.  309. 

2.  Representations  respecting  encumbrances. 
—  Misrepresentation  by  the  assured  that 
insured  property  is  not  encumbered,  in  an- 
swer to  a  direct  interrogatory  on  that  point 
in  the  application,  senders  the  policy  void. 
Clark  v.  JV.  B.  M.  F.  I.  Co.,  53  D.  44.  And 
see  Richardson  v.  Me.  Ins.  Co.,  74  D.  459. 

A  policy  is  avoided  by  the  existence  of  a 
mortgage  on  part  of  the  property  insured, 
where  the  applicant  represented  that  the 
property  was  free  from  encumbrance,  and 
it  is  provided  in  the  application,  which 
is  made  a  part  of  the  policy,  that  any  con- 
cealment of  the  condition  or  character  of  the 
property  will  make  the  policy  void.  Oould 
v.  MuL  F.  Ins.  Co.,  74  D.  494. 

A  policy  is  void  as  to  goods  as  well  as 
store,  where  it  is  upon  a  store  and  goods, 
and  the  property  was  represented  to  be  un- 
encumbered, when  in  fact  a  mortgage  ex- 
isted on  the  store;  the  contract  being  entire, 
and  the  encumbrance  affecting  the  lien  for 
the  premium  note  given.  Oould  v.  MuL  F. 
Ins.  Co.,  74  D.  494.  3.  P.,  OoUsmanv.  Penn. 
Ins.  Co.,  94  D.  55. 

A  policy  of  fire  insurance  was  conditioned 
to  be  void  in  case  of  any  false  representa- 


tion of  the  condition  or  occupancy  of  the 
property  material  to  the  risk.  In  the  appli- 
cation it  was  asked:  "Is  the  property  en- 
cumbered?  If  so,  state  to  what  amount, 
and  the  value  of  the  premises."  This 
was  answered:  "Yes;  mortgage  $2,000 — 
$10,000."  The  mortgage  made  by  the  in* 
sured  was  for  $3,200,  and  $240  accrued  in- 
terest was  also  due  on  it.  The  policy  made 
the  application  part  of  the  contract.  Held, 
that  the  policy  was  avoided.  Byers  v.  Far* 
mers*  Ins.  Co.,  35  R.  623. 

3.  Illustrations.  — A  policy  of  fire  insur- 
ance was  issued  to  plaintiff  "the  amount 
insured  being  not  more  than  three  fourths  of 
the  value  of  the  property  as  stated  by  the 
applicant."  Held,  that  this  valuation  was 
conclusive,  in  the  absence  of  fraud,  although 
a  subsequent  proviso  restricted  the  whole 
amount'  of  insurance,  if  an  additional  policy 
was  obtained,  to  three  fourths  of  the  actual 
value  of  the  property  at  the  time  of  loss," 
and  although  there  was  a  covenant  in  the 
application  (but  not  in  the  policy)  that 
such  valuation  should  not  be  conclusive. 
Luce  ▼.  Dorchester  MuL  Fire  Ins.  Co.,  7  R. 
522. 

In  an  application  for  a  policy  of  insurance, 
the  applicant  stated  that  ne  did  not  fear  and 
had  no  reason  to  fear  an  incendiary  fire, 
which  was  untrue.  Held,  that  it  was  error 
to  submit  to  the  jury  the  question  whether 
an  attempt  to  fire  the  building  was  material 
to  the  risk,  it  being  material  as  a  matter  of 
law.    No.  Amer.  Ins.  Co.  v.  Throop,  7  R.  638. 

A  person  in  possession  of  premises,  under 
a  contract  of  purchase,  having  paid  only 
part  of  the  purchase-money,  the  rest  not  be- 
ing due,  obtained  a  policy  of  fire  insurance 
on  the  premises,  and  in  his  written  applica- 
tion, which  was  made  a  part  of  the  policy, 
answered  the  questions  propounded  as  fol- 
lows: Question.  "Is  the  property  owned 
and  operated  by  the  applicant?"  Answer. 
"Yes."  Question.  "Is  any  other  person 
interested  in  the  property?  if  so,  state  the 
interest."  Answer.  "flo.  Question.  "En- 
cumbrance; is  there  any  on  the  property?'* 
Answer.  "Held  by  contract"  Held,  thai 
the  answers  were  substantially  true,  and 
that  the  policy  was  not  avoided  for  false 
representations.  LoriUard  Fire  Ins.  Co.  v. 
McCuOoch,  8  R.  52. 

50.  when  not  material.  —  1.  In 

general  —  Where  the  insured,  in  answer  to 
a  question  as  to  the  locality  of  neighboring 
buddings,  described  certain  sheds  in  con- 
formity to  the  truth,  but  added  that  they 
"would  not  endanger  the  buildings  if  they 
should  burn,"  this  addition  is  but  matter  of 
opinion,  and  would  not  amount  to  a  misrep- 
resentation, if  honestly  made.  Dennimm  v. 
Thomaston  MuL  Ins.  Co.,  37  D.  42. 

A  representation  as  to  encumbrances, 
though  untrue,  will  not  avoid  the  policy,  if 
in  fact  written  from  his  own  knowledge  by 
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the  agent  of  the  underwriter,  who  was  folly 
advised  of  all  the  facts,  no  fraud  appearing 
on  the  part  of  the  assured.  Hartford  P.  Ins, 
Co.  t.  Harmer,  59  D.  684. 

A  policy  is  not  avoided  by  the  fact  that 
a  quantity  of  rags  were  in  the  premises 
insured  at  the  time  of  the  fire,  where  the 
applicant  represented  that  no  rags  were  kept 
in  or  near  the  premises,  it  not  appearing 
that  the  representation  was  untrue  when 
made,  and  no  provision  being  contained  in 
the  policy,  charter,  or  by-laws  of  the  com- 
pany that  if  such  articles  should  be  after- 
wards kept  the  policy  should  be  avoided. 
Gould  v.  lint.  F.  Ins.  Co.,  74  D.  494. 

Fraud  and  false  swearing  will  avoid  the 
policy;  but  mere  mistakes  in  stating  facts 
which  do  not,  in  themselves,  annul  its  con- 
ditions, and  do  not  appear  to  be  willful  mis- 
representations, will  not  defeat  the  action. 
Jones  v.  Mechanics  Fire  Ins.  Co.,  13  R.  405. 

Where  the  applicant  correctly  stated  a 
fact  to  the  agent,  who  made  out  the  applica- 
tion, and  who  inserted  other  and  incorrect 
statements,  — held,  that  the  circumstances 
might  be  shown  by  parol,  and  the  policy  was 
not  avoided.  Planters'  Ins.  Co*  v.  Sorrels, 
25  R.  780. 

2.  When  not  deemed  warranties.  —  A  repre- 
sentation that  property  insured  is  a  private 
dwelling-house  does  not  amount  to  a  war- 
ranty that  it  will  not  be  used  for  any  other 
purpose.  Rafferty  v.  N.  B.  F.  I.  Co.,  38  D. 
625. 

A  representation  that  ashes  are  "thrown 
out,"  even  if  oonstrued  as  a  warranty,  must 
be  considered  as  the  affirmation  of  a  previous 
habit  of  disposing  of  the  ashes,  and  leaving 
some  of  them  in  the  building  occasionally  for 
special  or  extraordinary  purposes,  or  acci- 
dentally, would  not  avoid  the  policy.  Hart* 
fordP.  Ins.  Co.  v.  Harmsr,  59  D.  684. 

A  representation  of  expectation  is  not  the 
same  as  a  representation  of  an  existing  fact; 
the  latter  is  in  the  nature  of  a  warranty, 
but  the  former  does  not  amount  to  a  war- 
ranty. Herriek  v.  U.  M.  F.  I.  Co.,  77  D. 
244. 

3.  Representations  as  to  value.  —  Such  mis- 
representation of  the  value  of  the  property 
insured  as  would  influence  the  insurer,  and 
without  which  the  policy  would  not  have 
been  issued,  reuders  it  void.  Keeler  v. 
Niagara  F.  Ins.  Co.,  84  D.  714. 

Overvaluation  of  property  in  an  applica- 
tion will  not  avoid  the  policy,  where  the 
policy  contains  no  condition  to  that  effect, 
and  where  the  agent  of  the  insurance  com- 
pany knows  or  can  judge  of  the  value  of 
the  property,  and  accepts  the  application 
without  objection;  although  an  overvalua- 
tion is  a  circumstance  which  may  be  con- 
sidered, in  connection  with  others,  ia 
determining  whether  the  insured  destroyed 
tlje  property  for  the  purpose  of  defrauding 
the  company,  where  that  is  relied  upon  as 


a  defense.    Insurance  Co.  of  N.  A.  v.  Ale- 
Dowell,  99  D.  497. 

An  innocent  overvaluation  does  not  viti- 
ate the  insurance.  Lynchburg  Fire  Ins.  Co. 
v.  West,  44  R.  177. 

4.  Representations  as  to  ownership  or  busi- 
ness. —  If  the  applicant  for  an  insurance 
against  fire  have  a  freehold  in  the  land 
and  the  exclusive  right  of  occupation  and 
disposal  of  the  house,  a  representation  that 
the  house  is  his  own,  though  not  strictly 
accurate,  is  not  a  misrepresentation  avoid- 
ing the  policy,  there  being  no  intentional 
deception,  and  no  overestimate  of  the 
value  of  the  house.  Curry  v.  Commonwealth 
Ins.  Co.,  20  D.  547. 

Where  a  house  and  goods  are  insured  for 
separate  sums,  though  the  insurance  on  the 
house  may  be  void,  an  incorrect  description 
of  the  interest  of  the  insured  will  not 
vitiate  the  insurance  on  the  goods,  in  the 
absence  of  proof  that  the  house  was  in- 
sured for  a  fraudulent  purpose,  or  that  the 
incorrect  description  of  the  interest  of  the 
insured  in  the  nouse  induced  the  insurer 
to  insure  the  goods.  Phoenix  Ins.  Co.  v. 
Lawrence,  81  D.  521. 

In  a  fire  policy  the  business  carried  on 
upon  the  uninsured  premises  was  described 
as  the  manufacture  of  bath-tubs.  On  ad- 
joining premises  the  insured  also  conducted 
the  business  of  sawing  and  planing  lumber, 
and  the  shavings  therefrom  were  carried 
by  a  tube  to  feed  the  boiler  furnace  on  the 
insured  premises.  Held,  that  this  did  not 
amount  to  a  carrying  on  of  the  business  of 
sawing  and  planing  lumber  on  the  insured 
premises.  Keeney  v.  Home  Ins.  Co.,  27 
R.60. 

51.  Concealment.  —  1.  Qcneral  rules.— 
Concealment,  in  insurance,  is  a  designed  and 
intentional  withholding  of  facts  material  to 
the  risk,  which  the  assured  in  honesty  and 
good  faith  ought  to  communicate.  Daniels 
v.  H.  R.  F.  I.  Co.,  59  D.  192. 

A  fact  must  be  regarded  as  material  to  the 
risk  in  insurance  when  knowledge  or  igno- 
rance of  it  would  naturally  influence  the 
judgment  of  the  underwriter  in  making  the 
contract  at  all,  or  in  estimating  the  degree 
and  character  of  the  risk,  or  in  fixing  tho 
rate  of  the  premium,     lb. 

Concealment  of  the  true  state  of  the  prop- 
erty insured  is  a  fraud,  though  the  insured 
need  not  state  what  the  insurer  knows. 
Fowler  v.  JStna  F.  Ins.  Co.,  16  D.  460. 

An  insurer  has  a  right  to  be  informed  of 
every  fact  creating  or  increasing  the  risk. 
Walden  v.  Louisiana  Ins.  Co.,  32  5.  116. 

An  insurer  is  entitled  to  the  benefit  of 
every  material  fact  within  the  exclusive 
knowledge  of  the  applicant,  whether  the 
latter  believe  those  facts  to  be  material  or 
not,  or  whether  they  are  undisclosed  by  ac- 
cident or  design.  Smith  v.  Columbia  Ins.  Co., 
55  D.  546. 
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Concealment  or  breach  of  warranty  which 
will  avoid  a  policy  is  not  shown  by  proof 
that  facte  material  to  the  risk,  which  were 
known  to  the  insured  when  he  applied  for 
the  policy,  were  not  disclosed  by  him.  Galea 
v.  Madison  County  M.  Ins.  Co.,  55  D.  360. 

An  applicant  for  insurance  answering 
frankly  and  truthfully  all  questions  put  to 
him  as  to  the  situation  and  exposures  of  the 
buildings  to  be  insured  discharges  his  duty, 
if  there  be  no  fraud,     lb. 

%  When  fatal  to  the  policy.  —  An  omission 
to  notify  the  insurer  of  a  recent  attempt  to 
burn  a  building  next  to  that  on  which  insur- 
ance was  sought  was  held  to  vitiate  the 
policy  obtained.  Walden  v.  Louisiana  Ins. 
Co.,  32  D.  116. 

Concealment  which  is  not  fraudulent  will 
avoid  a  fire  policy  if  the  conditions  annexed 
to  the  policy  and  the  form  of  application 
require  the  concealed  fact  to  be  stated,  and 
if  one  of  the  conditions  expressly  provides 
that  "any  misrepresentation  or  conceal- 
ment M  will  vitiate  the  policy.  BurriU  v.  6*. 
Co.  M.  F.  I.  Co.,  40  D.  345. 

The  materiality  of  the  fact  concealed  is 
not  open  to  discussion,  where  the  conditions 
annexed  to  the  policy  provide  that  any  con- 
cealment shall  avoid  the  policy;  for  conceal- 
ment in  such  a  case  stands  upon  the  same 
footing  as  a  warranty,    lb. 

The  omission  to  mention  all  buildings 
within  ten  rods  of  an  insured  building,  where 
the  conditions  annexed  to  the  policy  and  the 
printed  form  of  application  furnished  to  the 
assured  require  that  fact  to  be  stated,  is 
fatal  to  an  action  on  the  policy,  especially 
where  the  omitted  buildings  are  of  a  haz- 
ardous nature,  with  respect  to  danger  from 
fire.  lb.  And  see  TebbeUs  v.  Hamilton  M%L 
Ins.  Co.,  79  D.  740. 

3.  When  not  fatal.  —  Concealment  of  ma- 
terial facts  by  the  applicant  will  not  vitiate 
the  policy,  it  seems,  as  it  would  a  marine 
policy,  if  no  inquiry  is  made  as  to  those  facts, 
tut  if  such  inquiry  is  made,  the  concealment 
is  as  fatal  to  a  fire  policy  as  to  a  marine  one. 
BurriU  v.  8.  Co.  M.  F.  I.  Co.,  40  D.  345; 
Hartford  P.  Ins.  Co.  v.  Harmer,  59  D.  684. 

Where  a  policy  required  the  insured  to 
state  the  distance  of  a  building  insured 
from  the  neighboring  buildings,  an  omis- 
sion to  mention  buildings  on  another  street, 
and  from  which  there  was  no  reasonable  ap- 
prehension of  danger,  is  not  such  a  suppres- 
sion of  the  truth  as  invalidates  the  policy, 
though  the  fire  is  communicated  from  them. 
Dennison  v.  Thomaston  Mid.  Ins.  Co.,  37  D. 
42. 

The  omission  by  an  insured  to  mention  all 
buildings  within  ten  rods,  in  answer  to  a 
question  in  the  form  of  application  furnished 
by  the  company,  as  follows:  "How  bounded, 
and  the  distance  from  other  buildings,  if  less 
than  ten  rods,  and  for  what  purpose  occu- 
pied, and  by  whom? "is  no  defense  to  a>. 
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action  on  the  policy,  where  the  insured 
tioned  the  "  nearest "  buildings  in 
direction,  and  plainly  showed  that  he 
swered  the  question  as  he  understood  it, 
and  the  answer  was  accepted  as  sufficient  at 
the  time.  Gales  v.  Madison  County  M.  Ins, 
Co.,  55  D.  360. 

The  erection  of  a  new  building  by  assured, 
adjoining  the  insured  building,  if  no  injury 
actually  results,  and  there  is  no  provision  in 
the  contract  against  it,  does  not  vitiate  the 
polioy;  so  though  the  insured  intended  to 
erect  such  new  building  when  the  insurance 
was  effected,  and,  not  being  asked,  said  noth- 
ingabout  it.     lb. 

The  assured  is  not  bound  to  oommunioate 
his  own  expectations  and  opinions  and  specu- 
lations upon  mots.  Hartford  P.  Ins.  Co.  v. 
Harmer,  69  D.  684, 

In  an  application  for  insurance,  where 
neighboring  buildings,  one  of  which  was  a 
carpenter-shop,  were  properly  located  and 
described,  and  the  purposes  tor  which  they 
were  used  stated,  in  response  to  inquiries, 
it  was  neither  a  fraudulent  concealment  of 
material  facts,  nor  a  breach  of  the  covenants 
of  the  assured,  to  omit  to  state  that  such 
carpenter-shop  was  heated  by  stoves,  or  to 
say  what  provision  was  made  for  warming, 
unless,  perhaps,  the  heating  was  effected  in 
an  unusual  and  extraordinary  manner.  Ghrard 
Fire  etc.  Ins.  Co.  v.  Stephenson,  78  D.  423b 

4.  Concealment  of  encumbrances. — On  an 
application  for  insurance  on  a  house,  there 
being  no  inquiry  made  as  to  the  state  of  the 
applicant's  title,  it  does  not  vitiate  the 
policy  that  he  should  state. the  house  to  be 
his  property,  and  not  disclose  that  it  had 
been  mortgaged  and  the  equity  of  redemp- 
tion taken  under  execution.  Strong  ▼.  Maw* 
ufaeturers9  Ins.  Co.,  20  D.  507. 

Insurers  of  a  mortgagees  special  interest 
are  not  bound  to  inquire  as  to  the  existence 
of  prior  encumbrances  on  the  property  from 
the  mere  fact  that  the  mortgage  included 
land,  which  could  not  be  consumed.  This  is 
not  a  suspicious  circumstance,  for  the  ground 
might  be  insufficient  so  secure  the  mortgage, 
and  thus  render  insurance  on  the  consuma- 
ble property  mortgaged  advisable.  8mUk  v. 
Columbia  Ins.  Co.,  55  D.  546. 

An  applicant  for  insurance  is  not  bound 
to  disclose  the  existence  of  a  paid  mortgage, 
or  one  fraudulently  obtained.  Lycoming  Firs 
Ins.  Co.  v.  Jackson,  25  R.  386. 

52.  The  beginning  of  the  risk.  — . 
The  insured  is  under  no  legal  or  moral  obli- 
gation, upon  payment  of  the  premium  and 
receipt  of  the  policy,  to  notify  the  insurance 
company  that  the  building  insured  has  been 
burned  since  the  making  and  signing  of 
^  the  policy;  for  when  the  company  accepted 
the  premium,  and  delivered  the  polioy,  the 
agreement  to  insure  was  complete  ana  exe- 
cuted, and  related  back  to  the  time  when 
the  policy  was  made  out  and  signed,  not* 
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withstanding  a  oondition  in  the  policy  that 
it  should  take  effect  on  the  day  of  approval, 
and  be  binding  thereafter,  "providing  the 
premium  has  been  paid,  and  not  otherwise." 
Kdm  t.  Horns  MuL  F.  Ins.  Co.,  97  D.  291; 
Baldwin  t.  Chouteau  Ins.  Co.,  17  R  671. 

A  fire  insarance  company  issued  a  policy 
on  the  goods  of  its  agent,  who,  on  the  day 
of  its  receipt,  made  an  entry  in  his  books  of 
accounts  with  the  eompany  of  -the  amount 
chargeable  against  him  for  the  premium. 
He  forwarded  no  letter  of  acceptance  nor 
any  part  of  the  premium,  inasmuch  as  it 
was  not  the  custom  to  forward  remittances 
pertaining  to  his  agenoy  until  the  end  of 
the  month.  The  next  day  the  goods  were 
destroyed  by  fire,  whereupon  he  immedi- 
ately announced  the  loss  to  the  company. 
Held,  that  the  company  was  liable  on  the 
policy.  Lungstrass  v.  German  In$.  Co.,  8  R 
100. 

53.  What  in  covered  by  the  rink.* 
—  1.  Negligence  of  the  assured.  —  Evidence 
that  negligence  of  the  assnred's  agent  or 
tenant  caused  the  fire  from  which  the  loss 
arose  is  inadmissible  in  defense  against  an 
action  for  suoh  loss  on  a  fire  policy,  for  the 
insurer  is  liable  for  losses  from  fire  occa- 
sioned by  negligence  of  the  assured,  his 
agents  or  servants,  where  the  negligence  is 
not  mixed  with  fraud  or  design  on  the  part 
of  the  assured.  Henderson  v.  W.  M.  F.  I. 
Co.,  43  D.  176;  Gates  v.  Madison  County  M. 
Ins.  Co.,  55  D.  360;  Govs  v.  Farmers*  M.  F. 
Ins.  Co.,  97  D.  572;  2  R.  168;  Cumberland  7. 
M.  P.  Co.  v.  Douglas,  98  D.  29a 

Mere  negligence  on  the  part  of  the  as- 
sured or  bis  servants,  resulting  in  the  de- 
struction of  the  insured  property,  will  not 
defeat  the  policy;  to  have  that  effect,  the 
negligence  must  be  gross  and  inexcusable. 
Mickey  v.  Burlington  Ins.  Co.,  14  R.  494. 

An  insurance  company  is  responsible  for 
the  loss  of  a  building  set  on  fire  by  the  in- 
sane wife  of  the  insured,  while  left  alone 
by  him,  where  she  had  been  left  alone  on 
other  occasions,  and  had  not  committed  any 
wrong  or  violence.  Gove  v.  Farmers'  M.  F. 
Ins,  Co.,  97  D.  572. 

An  applicant  for  a  policy  of  fire  insurance 
covenanted  to  keep  his  stoves  and  pipes  well 
secured.  After  the  policy  was  issued,  the 
wife  of  the  assured,  intending  to  remove  for 
the  summer  a  stove,  the  pipe  of  which  passed 
through  the  floor  of  an  upper  room  and 
thence  into  the  chimney,  took  down  the  pipe 
in  the  upper  room  and  placed  a  bed  over  the 
hole  in  the  floor,  but  did  not  remove  the 
stove  and  pipe  below.  Afterward,  forget- 
ting what  she  had  done,  she  bnilt  a  fire  in 
the  stove,  which  set  fire  to  the  bed  and 

•What  is  Included  ss  accessory  or  appurte- 
nant in  insurance  on  a  house,  see  note,  22  B. 


Loss  by  Are,  what  included  within,  see  note,  46 
OiW-fal. 


burned  the  house.  Held,  that  the  assured 
could  recover  on  the  policy.  Mickey  v.  Bur- 
Ungtonlns.  Co.,  14.  R  494. 

2.  Explosions.*  —  Voluntary  destruction 
of  an  insured  building  by  order  of  the 
mayor,  by  blowing  it  up  with  gunpowder, 
for  the  purpose  of  stopping  a  conflagration, 
whioh  m  all  probability  would  have  con- 
sumed the  building,  renders  the  insurers 
liable,  although  the  insured'  may  also  have  a 
remedy  against  the  city.  City  Firs  Ins.  Co. 
v.  Cornet,  34  D.  258. 

The  destruction  of  an  insured  building  by 
an  explosion  of  gunpowder  is  a  loss  by  fire 
within  the  meaning  of  the  policy.  City  Firs 
Ins.  Co.  v.  CorUes,  34  D.  258;  Scripture  v. 
Lowell  MuL  F.  Ins.  Co.,  57  D.  111. 

A  policy  of  insarance  against  loss  or  dam- 
age by  fire  contained  a  oondition  that  the 
company  would  not  be  liable  "  for  damage 
to  property  by  lightning,  aside  from  fire, 
.  .  •  •  nor  for  damages  oooasionod  by  the  ex* 

Station  of  a  steam-boiler,  nor  for  damages  by 
re  resulting  from  suoh  explosion,  nor  ex* 
plosions  caused  by  gunpowder,  gas,  or  other 
explosive  substances. M  Held,  that  the  com- 
pany is  not  exempted  by  this  clause  from 
liability  for  damage  by  fire  resulting  from  an 
explosion  of  gas,  but  is  thereby  exempted 
from  damage  occasioned  by  the  explosive 
force  of  the  gas  without  communicating  fire 
to  the  insured  property.  Boatman's  Fkt  etc 
Ins.  Co.  v.  Parker,  13  R  22a 

A  policy  of  insurance  provided  that  the 
company  should  not  be  held  liable  "  for  any 
loss  or  damage  by  fire  caused  by  means  of  an 
invasion,  insurrection,  riot,  civil  commotion, 
or  military  or  usurped  power,  nor  for  any 
loss  caused  by  the  explosion  of  gunpowder, 
camphine,  or  any  explosive  substance,  or  ex- 
plosion of  any  kind.  Held,  that  the  com- 
pany was  not  exempted,  by  such  clause,  from 
liability  for  losses  by  fire  caused  by  ex* 
plosion,  but  simply  from  liability  for  losses 
occasioned  by  the  explosion  itself.  Com- 
mercial Ins.  (jo.  v.  Robinson,  16  R  557. 

Three  polioies  of  fire  insurance  provided, 
substantially,  that  the  company  should  not 
be  liable  in  case  of  explosion,  unless  fire  en- 
sued, and  then  only  for  the  damage  by  such 
fire,  one  of  the  policies  limiting  the  provis- 
ion to  the  explosion  of  gunpowder  or  a  steam- 
boiler;  and  one  of  them  also  provided  that  if 
a  building  should  fall,  except  as  the  result  of 
a  fire,  the  insurance  should  immediately 
cease.  By  an  explosion  of  inflammable  gas 
in  the  building  insured,  the  larger  part  of 
the  walls  on  two  sides  was  blown  out,  and 
the  roof  and  partitions  fell  in,  and  the  ruins 
of  the  building  and  its  contents  were  immedi- 
ately set  on  fire  by  coals  from  a  stove  therein. 
Held,  that  the  company  was  liable  on  all  the 
policies.  Dows  v.  FaneuU  Hall  Ins.  Co.,  84 
R384. 


*  Loss  caused  by  explosion,  sse  note.  Si  B.  «7- 
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3.  Thefts  at  fires,  and  expenses  of  removal 
Of  {foods. —  The  value  of  good*  lost  or  stolen, 
while  being  removed  from  a  building  actu- 
ally on  fire,  may  be  recovered  in  an  action 
on  a  fire  policy  containing  a  condition  that 
the  insured  shall  use  his  nest  endeavors  for 
saving  and  preserving  the  property.  Ina\ 
MuL  ins.  Co.  v.  Agnew,  75  D.  638. 

An  insurance  company  is  liable  for  loss  of 
goods  by  theft,  occasioned  directly  by  fire, 
without  regard  to  the  precise  time  when  the 
theft  occurs.  Newmark  v.  L.  &  L.  F.  &  L. 
Ins.  Co.,  77  D.  608. 

A  fire  policy  covers  loss  by  theft  in  neces- 
sary and  prudent  removal  of  goods  to  save 
them  from  impending  destruction  from  afire 
in  an  adjoining  building.  Leiber  v.  Liver- 
pool  etc  Ins.  Co.,  99  D.  695. 

The  removal  of  goods  is  proper,  when  an 
adjoining  tenement  is  being  consumed, 
though  in  fact  the  store  where  the  goods 
were  escaped  destruction  and  even  injury. 
The  inqury  should  be,  What  was  prudent 
and  seemingly  required  on  the  part  of  the  in- 
sured from  the  impending  peril  at  the  time 
of  the  removal,     lb. 

A  demand  by  an  agent  of  the  company 
upon  the  insured  to  remove  his  goods,  made 
during  a  fire  in  an  adjoining  building,  though 
it  may  not  fix  the  liability  of  the  insurer  tor 
loss  by  theft  during  the  removal,  as  it  may 
have  been  outside  of  the  agency,  is,  neverthe 
less,  a  powerful  and  significant  fact  to  es- 
tablish the  propriety  of  the  removal     lb. 

Where  insured  goods  are  removed  from  a 
building  apparently  in  imminent  danger  of 
being  destroyed  by  fire,  the  insurers  are 
liable  for  the  reasonable  damages  and  ex- 
pense of  removal,  although  the  building  is 
not  in  fact  burned.  WhUe  v.  Republic  Firs 
Ins.  Co.,  2  R.  22. 

4.  Various  illustrations. — When  the  prop- 
erty is  distant,  and  its  status  unknown  to 
either  party,  an  insurance  against  fire  will 
bind  the  insurer  for  a  loss  occurring  before 
the  date  of  the  contract,  if  suoh  appears, 
either  from  the  policy  or  from  attending  cir- 
cumstances, to  have  been  the  intention  of  the 
parties.  Security  Fire  Ins.  Co.  v.  Ky.  Marine 
Ins.  Co.  3  R.  301. 

A  policy  of  fire  insurance  was  issued  on 
property  "sold,  but  not  removed."  A  loss 
having  occurred,  —  held,  that  property,  the 
legal  title  to  which  had  passed  to  the  vendee, 
but  which  had  been  left  in  the  possession 
of  the  insured  by  consent  of  the  vendee, 
free  of  charge,  was  covered  by  the  policy, 
and  that  the  insurer  could  recover,  in  trust 
for  the  vendee.  Waring  v.  Indemnity  Fire 
Ins.  Co.,  6  R.  146. 

A  policy  was  issued  on  a  carriage  described 
as  "contained in  a  frame  barn.  The  car- 
riage was  destroyed  by  fire  while  at  a  car- 
riage-shop undergoing  repairs.  Held,  that 
the  loss  was  covered  by  the  policy.  MoChter 
v.  Oirard  Ins.  Co.,  22  R.  249. 


A  policy  insured  "household w 

useful  and  ornamental,  including  sewing* 
machine,  provisions,  and  family  wearing  ap- 
parel, all  contained  in  '*  a  certain  dwelling- 
house.  The  insured  sustained  damage  to 
his  personal  apparel,  part  of  that  insured, 
while  wearing  it  away  from  the  insured 
premises.  Held,  that  the  policy  covered  the 
loss.  LongueviOe  v.  Western  Assur.  Co.,  33 
R.  146. 

A  polioy  insured  a  stock  of  music  and 
musical  instruments,  "his  own,  or  held  by 
him  in  trust  or  on  commission."  It  also 
provided  that  goods  held  on  storage  must  be 
separately  ana  specifically  insured.  The 
insured  received  a  piano  from  the  owner,  to 
be  forwarded  to  another  city  for  repairs. 
Held,  that  the  piano  was  covered  by  the 
polioy  to  the  extent  of  its  value.  Lucas  v. 
insurance  Co.,  48  R.  383. 

54.  What  risks  are  not  within  the 
policy.  —  1.  In  general  —  Insurers  against 
fire  are  answerable  for  direct  and  immediate, 
but  not  for  consequential  and  remote,  looses 
from  the  peril  insured  against.  HilUer  v. 
Allegheny  Co.  MuL  Ins.  Co.,  45  D.  656. 

The  insurer  is  not  liable  when  neither  the 
stock  of  goods  mentioned  in  the  policy,  nor 
the  house  in  which  it  was  oontained,  was 
touched  by  the  fire,  but  the  goods  were  dam- 
aged in  their  removal,  under  a  reasonable 
apprehension  that  they  would  be  reached  by 
the  flames,  whioh  had  caught  one  of  the 
houses  in  the  same  block,    to. 

A  fire  policy  does  not  cover  damage  by 
overheating,  without  combustion,  by  the 
unskillful  use  of  fire  in  a  factory.  Scripture 
v.  Lowell  MuL  F.  Ins.  Co.,  67  D.  HI. 

2.  Damage  by  lightning,  without  any  com* 
bustion,  is  not  within  the  terms  of  a  polioy 
against  losses  by  fire.  Kenniston  v.  Mer.  Co. 
MuL  Ins.  Co.,  40  D.  198;  Scripture  r.  LoweB 
MuL  F.  Ins.  Co.,  57  D.  111. 

3.  Damage  by  explosion. — Damage  caused 
entirely  by  the  explosion  of  a  steam-boiler 
is  not  covered  by  an  insurance  against  loss 
by  fire.  MiOaudon  v.  H.  O.  Ins.  Co.,  60  D. 
650;  Scripture  v.  LoukU  MuL  F.  Ins.  Co.,  67 
D.  HI. 

A  fire  insurance  on  sulphuric  acid  ex* 
empted  the  insurer  from  liability  for  loss  by 
explosion  unless  fire  ensued.  The  building 
in  question  was  blown  down  by  a  storm, 
and  the  chamber  containing  the  acid  was 
broken,  and  the  acid  was  lost.  The  plaintiff 
claimed  that  the  storm  blew  fire  in  contact 
with  escaping  gases  and  air,  and  created  an 
explosion,  which  caused  the  loss.  Held, 
that  in  either  case  there  was  no  liability 
under  the  policy.  Transatlantic  Fire  Ins* 
Co*  v.  Dorsey,  40  R.  403. 

4.  Falling  buildings. — Insurance  upon  a 
building  covers  it  as  such,  and  not  the  ma- 
terials composing  it.  And  the  insurer  is  not 
liable  for  the  loss,  where  the  building  falls 
from  defect  of   construction  or  from  over* 
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loading,  and  the  materials  are  subsequently 
burnei  Nave  v.  /Tome  Mutual  Ins.  Co.,  90 
D.  394. 

A  fire  policy  was  conditioned  to  cease  if 
the  insured  building  should  fall  except  as 
the  result  of  fire.  The  building  was  equally 
and  completely  divided  by  a  briok  partition 
wall,  with  communicating  doors  in  each 
story.  A  girder  in  one  half  fell,  bringing 
down  substantially  the  whole  of  that  part, 
sad  the  goods  stored  therein,  but  leaving 
the  other  part  standing  uninjured.  A  fire 
afterward  broke  out  in  the  fallen  part,  do* 
itroying  everything  in  it  save  the  outer 
walls,  the  partition  wall,  and  an  elevator, 
but  not  communicating  to  the  other  part. 
Held,  that  no  action  on  the  policy  could  be 
maintained.  Huckv.  Globe  Ins.  Co.,  34  R.  373. 

5.  Riot.  —  A  policy  provided  that  the  com- 
pany should  not  be  liable  for  fire  caused  by 
"invasion,  insurrection,  riot,  civil  commo- 
tion, or  military  or  usurped  power."  A  coal- 
bteaker  insured  was  burned  by  a  party  of 
sen  at  night,  who  fired  shots  and  drove 
sway  the  watchman.  Held,  a  riot,  without 
proof  of  a  previous  unlawful  assembling, 
accompanied  by  force  or  violence.  Lycoming 
Fkt  Ins.  Co.  v.  Schwenk,  40  R.  629. 

55.  Increase  of  risk.  —  1.  When  avoids 
foSey,  generally.  — A  provision  of  a  policy, 
requiring  that  if  the  circumstances  affecting 
the  risk  shall  be  altered  by  the  assured  so 
as  to  increase  the  risk,  without  the  consent 
of  the  underwriters,  the  policy  shall  be 
void,  binds  the  assured,  not  only  not  to 
make  any  alteration  in  the  Use  of  the  prop- 
erty which  will  increase  the  risk,  but  also 
from  the  discontinuance  of  any  precaution 
represented  in  the  application  to  be  adopted 
with  a  view  to  diminish  the  risk,  and  a 
failure  to  substantially  comply  with  such 
provision  will  release  the  underwriters. 
Houghton  v.  Manufacturers'  MuL  Fire  ins, 
Co.,  41  D.  489. 

The  provision  in  a  policy  against  an  in- 
crease of  risk  by  acts  of  the  insured  is  an  in- 
dependent condition  of  itself,  and  is  not  to  be 
ooatroUed  or  limited  by  the  previous  provis- 
ions or  specifications  of  the  hazards.  There- 
fore an  act  done  by  the  assured,  although 
not  included  in  the  class  of  specified  hazards, 
nevertheless  avoids  the  policy  if  it  in- 
creases the  risk,  Dittmer  v.  Oermania  In*. 
Co.,  8  R.  000;  Moore  v.  Protection  Ins.  Co., 
48  D.  614. 

An  increase  of  hazard  only  suspends  the 
policy  while  it  continues,  and  the  liability  of 
the  company  is  restored  when  it  terminates. 
Ins,  Co.  ofN.  A.  v.  McDowell,  99  D.  497. 

Where  premises  are  insured  to  the  owner, 
tod  his  tenant  increases  the  risk  without 
content  of  the  insurer,  and  a  loss  occurs 
while  the  risk  is  so  increased,  the  ignorance 
ef  the  owner  that  the  risk  has  been  in- 
creased is  no  defense  to  a  condition  for  for- 
feiture.   Long  t.  Better,  61  R.  632. 


The  assured  allowed  a  lot  of  loose  and 
unbaled  hay  to  be  stored  in  the  upper  part 
of  the  building  insured,  without  giving  no- 
tice to  the  insurers.  Held,  that  although 
unbaled  hay  was  not  specially  excepted 
from  the  hazards,  yet,  from  its  very  nature, 
the  risk  was  increased,  and  therefore  it 
avoided  the  policy  on  that  ground.  Dittmer 
v.  Oermania  Ins.  Co.,  8  R.  600. 

2.  When  does  not  avoid  policy.  —  Increase 
of  risk  does  not  avoid  a  policy  stipulating 
against  carrying  on  certain  trades  styled 
hazardous  or  extrahazardous,  when  the  in- 
creased risk  is  not  caused  by  one  of  the 
trades  or  things  so  styled.  Wood  v.  Hart- 
ford Ins.  Co.,  35  D.  92. 

The  risk  was  not  necessarily  increased,  in 
case  of  a  policy  upon  a  distillery,  by  thr 
fact  that  the  assured  kept  on  hand,  and  hao 
at  the  time  of  the  fire,  thirty  or  forty  bar* 
rels  of  whisky  in  the  cellar;  for  a  necessary 
and  natural  incident  of  the  business  would 
be  to  have  some  of  the  manufactured  article 
on  hand.  People's  Ins.  Co.  v.  Spencer,,  91  D. 
217. 

A  policy  was  conditioned  to  be  void  "  in 
case  of  any  change  by  which  the  degree  o! 
risk  is  increased,  without  the  written  con- 
sent of  the  company."  Held,  to  have  refer- 
ence only  to  change  produced  by  the  act  of 
the  insured,  and  not  to  change  occasioned 
by  accident.  Breuner  v.  Liverpool  etc  Ins. 
Co.,  21  R.  703. 

Before  the  issuing  of  a  policy,  a  dummy* 
engine  had  been  used  near  the  insured 
building  as  often  as  its  use  was  required. 
Held,  that  its  subsequent  use  when  required, 
although  its  use  increased  the  risk,  did 
not  make  void  the  policy  under  a  provision 
therein  contained  that  "  if  the  situation  or 
oircunutances  affecting  the  risk  shall  be  so 
altered  or  changed  as  to  increase  the  risk," 
the  policy  should  be  void.  Com.  v.  Hide 
etc.  Ins.  Co.,  17  R.  72.  S.  P.,  Whitney  v. 
Black  River  Ins.  Co.,  28  R.  116. 

A  seal-skin  garment  insured  against  fire 
by  a  policy  describing  it  as  M  contained  in  " 
a  dwelling-house,  was  burned  while  at  a  fur- 
rier's shop  for  repairs.  Held,  that  the  in- 
surer was  liable,  although  the  risk  was 
greater  at  the  shop  than  at  the  house.  Noyes 
v.  N.  W.  Not  Ins.  Co.,  64  R.  631.  S.  P., 
Lyons  v.  Providence  Washington  Ins.  Co.,  43 
R.  32.  Contra,  see  English  v.  Franklin  Fire 
Ins.  Co.,  64  R.  377. 

3.  Alterationq/ 'premises  insured. — Whether 
alterations  or  additions  made  to  a  house  in- 
sured against  fire  increase  the  risk  or  not  is 
a  question  for  the  jury.  Curry  v.  Com.  Ins. 
Co.,  20  D.  647. 

The  burden  of  proof  to  show  an  insurance, 
avoided  by  alteration  of  the  insured  prem- 
ises, whereby  the  risk  is  increased,  contrary 
to  a  stipulation  of  the  policy,  is  on  the  com- 
pany. Pade{fotdr.  Providence  M.  F.  Ins. 
Co.,  67  D.  496. 
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Alteration  of  insured  premises  by  "act  of 
proprietors,"  to  as  to  avoid  the  insurance, 
within  the  terms  of  the  charter  of  the  insur- 
ance company,  is  an  alteration  by  the  owner 
himself,  or  authorised  by  him,  or  adopted  as 
his  before  a  loss  accrues.    lb. 

Alteration  of  insured  premises  by  a  tenant 
k  not  alteration  by  the  "  proprietor,"  within 
the  meaning  of  the  prohibition  in  the  charter 
of  the  insuranoe  company,  unless  the  pro- 
prietor authorised  or  adopted  it.    lb. 

Under  a  policy  providing  that  alterations 
or  repairs  made  in  and.  about  the  insured 
premises  must  be  at  the  risk  of  the  party 
insured,  such  repairs  or  alterations  do  not 
per  se  avoid  the  contract,  but  only  place 
upon  the  insured  party  the  hazard  of  their 
increasing  the  liabilty  of  the  insurer.  Oir» 
card  Fire  etc.  Ins.  Co.  v.  Stephenson,  78  D.  423. 

The  erection  of  an  additional  building  on 
the  insured  premises  will  not  avoid  a  policy 
which  contains  the  condition  that  "any 
change  within  the  control  of  the  assured, 
material  to  the  risk,  without  permission 
herein,  shall  avoid  this  policy/'  and  further 
provides  that  it  shall  be  optional  with  the 
company  to  terminate  the  policy  if  the  risk 
be  increased  by  the  erection  of  buildings. 
The  "change1'  alluded  to  refers  to  change 
in  police  regulations  made  to  prevent  acci- 
dents from  fire.  Commercial  Int.  Co.  v. 
Mchlman,  95  D.  543. 

An  insured  represented  at  the  time  of  ap- 
plication for  insuranoe  that  the  building  was 
connected  with  other  buildings  on  one  side 
only,  but  before  the  loss  happened  it  became 
connected  on  two  sides;  the  policy  was  not 
thereby  avoided,  unless  the  jury  find  that 
the  risk  was  increased,  because  there  was 
nothing  in  the  policy  rendering  the  same 
void  by  any  mere  alteration.  Stetson  v. 
Mass.  F.  Ins.  Co.,  3  D.  217. 

Where,  in  an  action  upon  a  policy  of  in- 
surance issued  by  a  company  incorporated 
under  an  act  which  provided  that  if  any  al- 
teration shall  be  made  in  any  building  by 
the  proprietor  thereof,  after  insurance  has 
been  made  thereon  by  the  company,  whereby 
it  may  be  exposed  to  greater  risk  from  fire, 
the  insurance  shall  be  void  unless  an  addi- 
tional premium  and  deposit  after  such  alter- 
ation be  settled  and  paid  to  the  company, 
but  no  alterations  or  repairs  not  increasing 
the  risk  shall  affect  the  insurance,  the  jury 
were  instructed  that  the  alteration  must 
have  been  such  that  a  higher  rate  of  pre- 
mium would  have  been  demanded  to  insure 
the  building  in  its  altered  state  than  before, 
otherwise  the  alteration  would  not  be  mate- 
rial, — held,  that  such  instruction  was  cor- 
rect, and  that  in  case  of  a  material  alteration 
it  was  not  necessary,  in  order  to  avoid  the 
policy,  for  the  company  to  show  that  the  loss 
had  been  occasioned  by  the  alteration.  Mer- 
riam  v.  Middlesex  Mut.  Fire  Ins.  Co.,  32  D. 
252. 
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4.  Change  in  use  or  occupancy.  —  Change 
in  the  use  of  the  insured  property  does  not 
affect  the  policy,  where  the  property  insured 
as  a  private  dwelling  is  used  for  a  boarding- 
house,  the  policy  not  prohibiting  the  keep* 
ing  of  boarding-houses.  Rafferty  v.  N.  B. 
F.  L  Co.,  38  D.  626;  Planters'  Ine.  Co.  v. 
Sorrels,  25  R.  780. 

Acts  done  in  an  Insured  building  which 
do  not  change  its  nature  and  character,  aU 
though  out  of  the  ordinary  and  appropriate 
use  thereof,  do  not  vacate  the  policy,  unless 
such  acts  are  fraudulent  or  grossly  careless, 
and  if  grossly  careless,  are  also  the  cause  of 
the  loss.  Billings  y.  Tolland  Co.  Mat.  F.Ine, 
Co.,  50  D.  277. 

In  the  absence  of  express  stipulation  to  tit* 
contrary,  a  change  of  tenants  has  no  effect 
on  a  contract  of  insuranoe  of  a  dwelling- 
house,  if  the  use  be  not  changed.  Cumber* 
land  F.  M.  P.  Co.  v.  Douglas,  98  D.  296. 

A  warranty  that  the  insured  premises  are 
"occupied  as  a  boarding-house M  is  not 
broken  by  their  occupancy  in  part  as  a  bar* 
room  and  billiard-room,  where  such  occu- 
pancy is  not  forbidden  and  does  not  increase 
the  risk.    Martin  v.  State  Ins.  Co.,  43  R.  397. 

5.  Notice  of  increase  of  risk—  Whore  by 
the  terms  of  a  policy  the  insured  is  bound 
to  give  notice  to  the  company  of  increase  of 
risk,  and  the  company  is  to  have  the  option 
thereupon  to  terminate  the  insurance,  and  the 
insured  does  increase  the  risk,  but  fails  to 
notify  the  company  thereof,  and  the  insured 

Property  is  subsequently  destroyed,  but  not 
y  reason  of  such  increased  risk,  the  liability 
of  the  company  on  the  policy  still  continues, 
as  it  cannot  be  certainly  assumed  that  the 
company,  if  notified,  would  have  terminated 
the  insurance.  Joyce  v.  Maine  Ins.  Co.,  71 
D.  536. 

The  insured  is  bound  to  disclose  a  change 
made  in  the  insured  property  after  issuance 
of  the  policy,  whether  material  or  not,  if  bo 
would  have  been  bound  to  disclose  such  a 
condition  of  the  property,  in  answer  to  the) 
interrogatories,  had  it  existed  at  the  time 
of  making  the  application  for  the  insurance, 
where  the  by-laws  of  the  company,  which 
are  made  a  part  of  the  policy,  provide  that 
if  subsequent  to  the  making  of  the  applica- 
tion any  new  fact  shall  exist  by  a  change  of 
any  fact  disclosed  in  the  application,  or  the 
erection  or  alteration  of  any  building  which 
increases  the  risk,  or  which  it  would  have 
been  necessary  to  state  had  it  existed  at  the 
time  the  application  was  made,  the  policy 
shall  be  void,  unless  written  notice  thereof 
shall  be  given  the  directors,  and  their  writ- 
ten consent  obtained.  Calvert  v.  HamsUom 
MuL  Ins.  Co.,  79  D.  744. 

A  provision  of  a  policy  that  the  risk  shall 

not  be  inoreased  "  during  the  continuance 

of  the  insuranoe  "  without  notice  indorsed 

upon  the  policy  does  not  comprehend  new 

I  risks,  within  the  knowledge  of  the  company, 
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arising  prior  to  the  renewal  of  the  policy  or 
the  issuance  of  a  new  or  substituted  policy. 
People9*  Ins.  Co.  v.  Spencer,  91  D.  217. 

6.  Wakter  of  the  forfeiture.  —  A  condition 
in  a  policy  of  firs  insurance,  that  if  the  risk 
be  increased  by  a  change  of  occupation  or 
ether  means  within  the  control  of  the  as- 
sured, without  the  written  consent  of  the 
insurers,  "  the  policy  shall  be  void, "  being 
inserted  for  the  benefit  of  the  insurers,  they 
may  dispense  with  a  compliance  therewith, 
or  waive  a  forfeiture  of  the  policy  incurred 
by  a  breach  thereof,  and  become  estopped 
thereby  from  setting  up  such  condition  or 
breach  in  an  action  for  a  loss  subsequently 
occurring.  Viele  v.  Oermania  lns.Co.,  96  D. 
83. 

A  waiver  of  the  forfeiture,  resulting  from 
a  breach  occasioned  by  change  in  occupancy 
of  a  building,  increasing  the  risk,  extends  not 
only  to  breaches  occasioned  by  the  occupancy 
before  such  waiver,  but  to  those  resulting 
from  a  continuation  of  such  occupancy.    lb. 

A  consent  by  the  insurers  to  the  occupa- 
tion of  the  insured  building  for  a  certain 
manufactory  carries  with  it  a  consent  to  the 
keeping  and  use  on  the  premises  of  any  arti- 
cle necessary  to  the  manufacture,  or  com- 
monly used  therein,  although  the  keeping  of 
such  article  is  expressly  prohibited  m  the 
policy.  In  such  a  case  the  consent  to  the 
manufacture  necessarily  operates  to  waive 
or  dispense  with  the  prohibition.     lb. 

If  toe  general  agent  of  an  insurance  com- 
pany, after  a  change  in  the  occupancy  of  an 
insured  building,  involving  an  increase  of  the 
risk,  consenti  to  the  continuance  of  the 
policy,  on  condition  that  an  iron  door  shall 
be  put  into  the  building,  but  without  desig- 
nating an  v  particular  time  within  which  this 
shall  be  done,  the  assured  is  entitled  to  a 
reasonable  time  to  put  it  in;  and  if  after  the 
exercise  of  reasonable  diligence  to  get  the 
door  put  in,  the  building  is  destroyed  oy  fire, 
the  company  cannot  resist  payment  of  the 
lnes  on  the  ground  that  the  aoor  was  not  in. 
lb. 

56.  Allowing  premises  to  become 
vacant.* —  1.  Interpreting  the  condition,  gen- 
erally. —  A  condition  in  a  policy,  avoiding  it 
in  case  the  premises  become  "vacant  and 
nnoccupied,"  is  to  be  construed  in  view  of 
the  situation  and  character  of  the  property 
insured,  and  the  ordinary  incidents  and  con- 
tingencies affecting  the  use  to  which  it  and 
other  property  of  like  character  similarly 
situated  is  subject.  Whitney  v.  Black  River 
In*.  Co.,  28  R.  116. 

Where  an  insurance  is  made  upon  a  saw- 
mill run  by  water-power,  delays  and  inter- 
ruptions incident  to  that  business,  such  as 
low  water,  diminished  custom,  or  derange- 
ment of  machinery  causing  a  temporary  dis- 
continuance of  the  active  use  of  the  mill,  do 

*  Condition  against  property  becoming  vacant 
or  unoccupied,  see  note,  86  JL  448. 
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not  come  within  the  terms  of  the  condition. 
lb. 

A  policy  on  a  dwelling-house  occupied  by 
a  tenant,  containing  a  stipulation  that  "  the 
policy  becomes  void  when  the  occupant  per* 
sonalry  vacates  the  premises,  unless  im- 
mediate notios  be  given  to  this  company  and 
additional  premium  paid,"  will  become  void 
if  the  building  is  vacated  and  no  notice  is 
given  except  to  an  agent  of  the  company, 
whose  authority  is  limited  to  the  receiving 
and  forwarding  applications  for  insurance  to 
the  company,  to  the  collection  of  premiums, 
and  to  binding  ths  company  on  special  has- 
arda  for  the  term  of  ten  davs,  and  no  addi- 
tional premium  is  paid;  and  it  is  immaterial, 
in  such  case,  that  the  insured  did  not  know 
the  limited  extent  of  the  agent's  authority. 
Harrison  v.  City  Fire  Ins.  Co.,  85  D.  751. 

A  renewal  of  a  policy  is,  in  effect,  a  new 
contract  of  insurance,  and  unless  otherwise 
expressed,  on  the  same  terms  and  conditions 
as  the  original  policy;  and  a  notice  that  the 
insured  premises  had  become  vacant,  re- 
quired and  given  under  the  original  policy, 
should  be  given  again  under  the  renewed 
policy,  the  same  state  of  vacancy  continuing. 
Hartford  Fire  Ins.  Co.  v.  Walsh,  5  R.  115. 

A  dwelling-house  and  barn  are  unoccupied, 
within  the  meaning  of  a  policy  which  pro- 
vides that  buildings  unoccupied  shall  not  be 
covered  by  the  policy,  where  the  house  is 
only  used  by  the  insured  and  his  servants 
for  the  purpose  of  taking  their  meals  there 
when  engaged  in  carrying  on  a  contiguous 
farm,  and  the  barn  is  only  used  for  the  pur- 
pose of  storing  hay  and  farming  tools.  Ash' 
toorth  v.  Builders'  MuL  Fire  Ins.  Co.,  17  B» 
117. 

A  policy  on  a  dwelling-bouse  was  condi- 
tioned, to  be  void  if  the  nouss  should  "be- 
come vacated  by  the  removal  of  the  owner 
or  occupant.''  Held,  that  the  condition  re- 
ferred to  a  permanent  removal  and  the  entire 
abandonment  of  the  bouse  as  a  place  of 
residence,  and  that  the  question  whether 
there  had  been  such  removal  was  for  the 
jury.     Cummins  v.  Agricultural  Ins,  Co.,  23 

km. 

2.  Effect  of  representation  that  house  "is"  or 
"will  be  "  occupied.  — Description  of  a  house 
in  a  policy  as  "occupied  by"  insured  is  a 
description  merely,  and  does  not  amount  to 
an  agreement  that  the  insured  should  con- 
tinue in  occupation  of  it.  Joyce  v.  Maine 
Ins.  Co.,  71  D.  536;  Cumberland  V.  M.  P. 
Co.  v.  Douglas,  98  D.  298. 

It  is  the  reservation  of  a  right,  and  not  a 
warranty,  where  one  says  in  his  application 
that  a  house  for  which  insurance  is  sought  is 
*'  vacant,  but  to  be  occupied  by  a  tenant.  * 
If  It  amounted  to  a  warranty,  it  would  be  a 
question  for  the  jury  to  determine  whether 
it  bad  remained  vacant  an  unreasonable 
time.  A  warranty  in  an  insurance  contract, 
that  a  house  should  be  occupied  by  a  tenant. 
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it  being  then  vacant,  would  not  be  broken 
when  the  policy  states  no  time  in  which  it 
was  to  be  occupied,  if  it  is  occupied  within 
a  reasonable  time.  Hough  v.  C.  F.  1.  Co., 
76  D.  581.  S.  P.,  Herrkk  v.  U.  M.  F.  I. 
Co.,  77  D.  244. 

Where  an  applicant  for  insurance  on  a 
building  makes  an  express  oral  promise  that 
it  shall  be  occupied,  and  a  policy  is  there- 
upon delivered  to  .him,  such  policy  will  not 
be  avoided  by  his  subsequent  failure  to  ful- 
fill such  promise,  unless  fraud  is  proved, 
even  though  the  risk  be  increased  by  the 
building  being  unoccupied.  Kimball  v.  JEtna 
In*.  Co.,  85  D.  786. 

3.  When  breach  of  the  condition  avoids  the 
policy.  —  A  policy  was  issued  on  premises 
described  as  a  school-house.  There  was  the 
usual  condition  against  vacancy.  The  school 
was  discontinued,  and  the  building  was  sub- 
sequently occupied  as  a  dwelling  until  April, 
and  was  then  vacant  until  the  14th  of  Oc- 
tober, when  it  was  burned  while  unoccu- 
pied. Held,  that  the  insurance  was  for- 
feited. American  In*.  Co.  v.  Foster,  34  R. 
134. 

.  A  policy  upon  a  dwelling-house  was  con- 
ditioned to  be  void  if  the  premises  should 
become  unoccupied.  The  insured  left  the 
house  and  went  elsewhere  to  reside,  taking 
only  part  of  her  furniture.  She  left  a  man 
in  possession,  with  instructions  to  sleep  in 
the  house  at  night.  This  man  quit  the 
premises,  and  several  days  afterward  a  fire 
occurred,  no  one  being  in  the  house  at  the 
time.  Held,  that  the  house  was  unoccupied, 
and  the  policy  was  void.  Cook  v.  Continental 
fns.  Co.,  35  R.  438.  Compare  PJwenix  Ins. 
Co.  v.  Tucker,  34  R.  106. 

A  fire  policy  was  conditioned  to  be  void  if 
the  premises  should  become  vacant  or  cease 
to  be  occupied.  The  proofs  of  loss  showed  a 
vacancy  by  the  tenant  a  few  days  before 
loss.  Held,  that  evidence  that  the  vacancy 
occurred  without  the  knowledge  of  the  in- 
sured, and  that  on  learning  it  he  at  once 
endeavored  to  procure  another  tenant,  and 
notified  the  company,  is  immaterial.  Me* 
Clurt  v.  Watertoum  Fire  Ins.  Co.,  35  R.  656. 

4.  When  the  policy  is  not  avoided.  —  A 
dwelling-house  does  not  become  "vacant 
and  unoccupied"  when  the  tenant  and  his 
family  leave  it  for  twelve  days  to  visit  a  sick 
daughter,  and  another  person  at  his  request 
visits  it  daily  and  looks  after  it.  Stupetski 
v.  Transatlantic  Fire  Ins.  Co.,  38  R.  195. 

A  policy  issued  on  a  manufactory,  con- 
ditioned to  be  void  if  the  premises  become 
and  remain  for  thirty  days  unoccupied,  or 
"cease  to  be  operated,"  is  not  avoided  by  a 
temporary  cessation  occasioned  by  the  preva- 
lence of  yellow  fever.  Poss  v.  Western 
Assur.  Co.,  40  R.  68. 
If  an  insurance  company  insures  vacant 
.  premises,  knowing  or  not  oaring  that  they 
are  vacant,  but  provides  in  the  polioy  that 
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the  insurance  shall  be  void  if  the  premises 
become  vacant,  etc.,  it  must  be  presumed 
that  this  provision  was  waived,  and  the 
company  is  estopped  from  taking  advantage 
of  it.    Short  v.  Home  Ins.  Co.,  43  R.  138. 

5.  Illustrations.  —  A  building  occupied  as 
a  dwelling-house  was  insured  as  such,  the 
policy  providing  that  if  the  condition  or  cir- 
cumstances of  the  property  should  be  so 
changed  by  the  act  of  tne  insured  as  mate- 
rially to  increase  the  risk,  the  policy  should 
become  void,  unless  the  consent  of  the  in* 
surer  to  the  change  was  obtained.  HeUL, 
that  the  non-occupation  of  the  building  for  a 
yearlprior  to  its  destruction  by  fire  was  not  a 
change  within  the  meaning  of  the  condition 
in  the  policy.  Gilliat  v.  Pawtucket  etc  Ins* 
Co.,  91  D.  229. 

A  policy  provided  that  it  should  be  void 
if  the  building  insured  became  vacant  with- 
out the  indorsed  consent  of  the  insurer;  that 
no  agent  had  power  to  waive  any  condition; 
that  no  waiver  of  a  condition  was  valid  un- 
less indorsed;  and  that  any  person  other 
than  the  insured  who  procured  an  insurance 
to  be  taken  by  the  company  was  deemed  the 
agent  of  the  insured,  and  not  of  the  insurer. 
A  building  insured  thereunder  became  va- 
cant, to  the  knowledge  of  the  agent  author- 
ised to  receive  applications  and  issue  policies, 
but  not  of  the  company.  A  loss  occurred 
during  such  vacancy.  Tne  insured  presented 
proofs,  and  the  company,  without  raising 
the  objection  of  vacancy,  required  further 
proofs,  which  the  insured  furnished  at  an 
expense  to  himself.  Held,  that  the  insured 
was  entitled  to  recover.  Oans  v.  SL  Paul 
Fire  etc.  Ins  Co.,  28  R.  535. 

Plaintiff  procured  an  insurance  on  his  sum- 
mer dwelling.  He  removed  from  it  in  No- 
vember,  leaving  the  furnituK  in  it,  and 
leaving  it  in  care  of  a  person  residing  near 
it,  intending  to  reoccupy  it  the  next  spring. 
Held,  that  the  dwelling  was  not  thus  "  va- 
cant and  unoccupied,  and  the  insurance 
was  not  void.  Herrman  v.  Merchants'  Ins. 
Co.,  37  R.  488.  Contra,  see  Herrman  v. 
Adriatic  Fire  Ins.  Oo>,  39  R.  644;  Somtebom 
v.  Ins.  Co.,  43  R.  365. 

A  building  was  insured  simply  as  "  occu- 
pied," by  a  polioy  conditioned  to  be  void  "if 
any  change  l>e  made  as  to  tenants  or  occu- 
pancy." Held,  that  the  policy  was  not 
avoided  by  the  premises  becoming  unoccu- 
pied. Somerset  Co.  MuL  Fire  Ins.  Co*  r. 
Usaw,  56  R.  307. 

A  house  was  insured  while  occupied  by  a 
tenant.  The  tenant  moved  out,  and  the 
landlord  at  once  moved  his  own  good*  in, 
and  began  to  clean  up,  meaning  to  live  there 
himself,  but  the  next  day  went  away  for 
three  days'  absence.  While  cleaning  the 
house,  he  ate  and  slept  at  a  neighboring 
house,  and  after  a  few  days,  went  off  again 
on  a  business  trip.  While  gone,  the  house 
was  burned.    Held,  that  the  policy  had  not 
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become  void  on  the  ground  of  vacancy. 
ShackcUon  v.  Sun  Fire  Office  etc,  64  R.  379. 
8.  P.,  Eddy  v.  Hawkey e  In*.  Co.,  59  R.  444. 
57.  Hazardous  and  extra-hazardous 
articles  or  vocations.* — 1.  General  rule*. 
—  The  terms  "hazardous/*  "extra-hazard- 


oub,"  "specially  hazardous,"  and  "not  haz- 
ardous," are  well-understood  technical  terms 
in  the  business  of  insurance,  having  a  dis- 
tinct separate  meaning.  Pindar  v.  Continen- 
tal Ins.  Co.,  97  D.  795. 

"  Extra-hazardous  "  and  "  specially  haz- 
ardous "  are  not  subdivisions  or  classifica- 
tions of  goods  under  the  more  general  term 
"hazardous,"  but  distinct  classes  of  goods, 
and  are  not  to  be  confounded  with  nor  held 
to  be  embraced  in  that  term.     lb. 

Under  a  policy  insuring  goods  "hazard- 
ous "  and  "  not  hazardous,  '*  merchandise  in- 
cluded within  the  terms  "extra-hazardous" 
and  "  specially  hazardous  "  are  not  insured. 
lb. 

A  privilege  for  all  the  process  of  the  busi- 
ness insured  will  include  an  occupation  ne- 
cessary for  the  carrying  on  of  such  business, 
although  it  may  be  excepted  in  the  provision 
against  occupations  denominated  extra-haz- 
ardous. Lounsbury  v.  Protection  Ins.  Co.,  21 
IX  68$. 

A  policy  issued  upon  the  materials  of  a 
business  includes  all  such  as  are  in  ordinary 
use,  although  others  might  be  substituted 
therefor,  and  although  the  printed  conditions 
of  the  policy  prohibited  the  use  of  such  ma- 
terial    Hall  v.  Insurance  Co.,  17  R.  255. 

A  condition  in  a  policy,  that  it  should  be 
void  while  the  building  is  appropriated  to 
hazardous  vocations  specified,  is  not  violated 
by  a  merely  temporary  exercise  of  one  of  the 
prohibited  trades  in  the  building.  Gates  v. 
Madison  County  M.  Ins.  Co.,  65  D.  360. 

A  provision  that  the  policy  should  cease 
and  be  of  no  force  so  long  as  the  building 
should  be  used  for  any  one  of  specified  extra- 
hazardous occupations  will  not  release  the 
insurers  for  a  loss  by  fire  after  such  hazard- 
ous occupation  has  been  discontinued.  And 
boards  and  planks,  not  denominated  hazard- 
ous, placed  in  the  building  during  the  con- 
tinuance of  the  hazardous  occupation,  and 
remaining  there  at  the  time  of  the  fire,  will 
not  release  the  insurers.  Lounsbury  v.  Pro- 
tection Ins.  Co.,  21  D.  686. 

The  keeping  of  articles  denominated  as 
hazardous,  after  the  issuing  of  the  policy,  if 
prohibited  by  it,  does  not  render  the  policy 
void,  but  only  suspends  it  while  the  pro- 
hibited articles  are  kept  in  the  premises. 
Phoenix  Ins.  Co.  v.  Lawrence,  81  D.  521. 

A  condition  as  to  keeping  and  the  enumer- 
ation of  articles  mentioned  as  hazardous  in 

*  Insurance  on  merchandise,  when  void,  be- 
cause hazardous  articles  are  kept  as  part  of,  see 
note,  83  K.  781-784. 

Keeping  in  stock  goods  containing  articles  pro- 
hibited as  hazardous,  see  note,  24  &.  150-154. 


a  policy,  forms  part  of  it,  and  if  prohibited 
by  it,  it  is  not  necessary  for  the  insurer  to 
show  that  the  keeping  thereof  caused  the 
loss  or  increased  the  risk.    lb. 

Keeping  of  articles  mentioned  as  hazard- 
ous, by  the  insured  when  they  obtained  the 
policy,  does  npt  render  it  void,  unless  they 
concealed  that  fact  from  the  insurer.     lb. 

The  jury  has  no  right  to  declare  a  policy 
void  for  the  reason  that  the  insured  kept 
articles  mentioned  in  such  policy  as  hazard- 
ous and  prohibited,  when  the  insurer's  plead- 
ings fail  to  allege  that  any  such  articles  were 
kept  in  the  insured  premises  when  the  policy 
was  issued,  or  that  the  insured  made  any 
concealment  with  reference  thereto.  Sucn 
is  the  rule,  even  though  the  above  facts  are 
proved.     lb. 

Where  a  policy  prohibits  the  keeping  of 
certain  articles  specified  therein  as  hazard- 
ous, in  an  action  on  the  policy  the  insurei 
is  not  presumed  to  know  what  prohibited 
articles  were  kept  by  the  insured,  and  is  not 
bound  to  specify  them  in  his  pleadings;  but 
if  he  specifies  some,  without  alleging  that 
any  others  were  kept  by  the  insured,  the 
jury  should  not  be  permitted  to  consider  any 
except  those  specified.     76. 

2.  Gunpowder —  Saltpeter.  —  Where  a  pol- 
icy provides  that  the  building  insured  is 
privileged  to  contain  goods  "  not  hazardous, 
hazardous,  and  extra-hazardous,"  and  the 
proposals  annexed  thereto  enumerate  three 
classes  of  goods  under  the  several  heads  of 
"not  hazardous,**  "hazardous," and  "extra- 
hazardous," adding  at  the  close  of  the  last 
class,  "gunpowder  is  not  insurable  unless 
by  special  agreement,"  the  meaning  is,  that 
gunpowder  belongs  to  the  "extra-hazard- 
ous '  class,  and  may  be  stored  in  the  build- 
ing without  forfeiting  the  policy,  but  that 
it  will  not  be  covered  by  the  insurance  un- 
less there  is  a  special  agreement  to  that 
effect.   Duncan  v.  Sun  F.  Ins.  Co.,  22  D.  539. 

Placing  gunpowder  in  a  building  is  not  a 
"storing"  of  gunpowder  therein,  within  the 
meaning  of  an  exception  in  the  policy, 
where  the  powder  is  placed  there  with  a 
lighted  match,  for  the  purpose  of  an  explo- 
sion.   City  Fire  Ins'.  Co.  v.  Corlies,  34  D.  258. 

A  condition  against  keeping  gunpowder 
for  sale  or  on  storage  upon  the  premises  in- 
sured does  not  cover  the  case  where  gun- 
Eowder  is  merely  kept  upon  the  premtses, 
ut  neither  on  storage  nor  for  sale.  Hart- 
ford P.  Ins.  Co.  v.  Harmer,  59  D.  684. 

Where  a  policy  is  issued  on  a  stock  of 
"general  merchandise  consisting  of  dry 
goods,  clothing,  and  groceries,"  the  language 
quoted  being  in  writing,  and  by  a  printed 
condition  the  policy  is  to  be  void  if  gun- 
powder is  kept,  it  is  not  a  sufficient  excuse 
lor  keeping  gunpowder  that  it  is  included 
by  usage  and  custom  under  the  words  "gen- 
eral merchandise."  Liverpool  etc  Ins.  Co.  v. 
Orr9  56  R.  810. 
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A  stipulation  iu  a  policy  that  saltpeter 
shall  not  be  kept  on  the  premises  is  violated 
and  the  policy  avoided  if  the  assured  kept 
saltpeter  in  a  keg  on  sale  as  an  article  of 
merchandise.  Commercial  Ins.  Co.  v.  Mehl* 
man,  95  D.  543. 

A  policy  covered  a  stock  of  "drugs  and 
medicines,"  and  contained  a  stipulation  that 
the  policy  should  be  avoided  "it  the  insured 
shall  keep  gunpowder,  fire-works,  saltpeter, 
etc."  Held,  that  the  prohibition  was  not 
against  keeping  saltpeter  as  a  drug,  but  only 
in  such  manner  or  quantity  or  for  such  pur- 
pose as  would  increase  the  risk;  and  where 
saltpeter  was  on  hand  as  part  of  the  stock 
of  drugs  at  the  time  the  policy  issued,  being 
an  article  usually  kept  in  drug-stores,  it  was 
as  a  part  of  the  stock  insured,  and  although 
specially  prohibited  by  the  terms  of  the 
policy,  the  policy  was  not  thereby  avoided. 
Collins  v.  Farmville  Ins.  etc.  Co.,  2S  R.  322. 

3.  Benzine  —  Turpentine.  —  A  policy  con- 
taining clauses  which  forbid  the  keeping,  by 
the  insured,  upon  his  premises,  of  "  hazard- 
ous "  articles,  out  which  haa  indorsed  upon 
it,  by  the  company,  permission  "to  keep  one 
barrel  of  benzine  or  turpentine  in  tin  cans,'* 
is  not  violated  by  the  introduction  of  a  bar- 
rel of  benzine  in  a  wooden  barrel  upon  the 
premises,  for  the  purpose  of  immediately 
emptying  the  same  into  a  tin  can.  Mary- 
land Fire  Ins.  Co.  v.   Wldteford,  1  R.  45. 

A  policy  insured  a  stock  of  "general  mer- 
chandise of  all  kinds  usually  kept  in  a  coun- 
try retail  store,"  "except  as  hereinafter 
provided."  Immediately  following  this  was 
an  exemption  from  liability  for  loss  where 
"turpentine  or  benzine"  were  deposited, 
stored,  kept,  or  used,  without  written  con- 
sent on  the  policy.  The  insurance  clause 
was  written;  the  exempting  clause  was 
printed.  The  insured  kept  for  sale  both 
turpentine  and  benzine  without  such  con- 
sent. Held,  that  the  policy  was  void,  al- 
though those  articles  might  be  part  of  the 
merchandise  usually  kept  in  such  stores. 
Lancaster  Fire  In*.  Co.  v.  Lenlteim,  33  R.  778. 

A  policy  on  a  distillery  forbade  the  assured 
to  "  keep  or  have  "  on  the  premises  "  petro- 
leum, naphtha,  benzine,  benzole,  gasoline, 
benzine* varnish, "etc.,  or  to  "keep,  have,  or 
use  camphene,  spirit  gas,  or  any  burning 
fluid  or  chemical  oils,'  etc.  Held,  1.  That 
this  did  not  prohibit  temporary  taking  of 
benzine  on  the  premises  for  the  cleaning  of 
machinery,  and  the  use  of  the  same  therefor; 
2.  That  whether  benzine  was  a  "burning 
fluid  or  chemical  oil "  was  a  question  of  fact. 
Mears  v.  Humboldt  Ins.  Co.,  37  R.  647. 

Where  the  written  part  of  a  fire  policy 
includes  "drugs"  and  "such  other  mer- 
chandise as  is  usually  kept  in  a  country 
store,"  and  the  printed  part  excepts  benzine, 
without  written  permission,  it  is  a  question 
of  fact  whether  benzine  is  permit  tea.  Car- 
rigan  v.  Lycoming  Fire  Ins.  Co.,  38  R.  687. 


If  the  insurer  levied  assessments  and 
cepted  premiums,  knowing  that  benzine 
kept,  this  will  waive  the  provision,  and  the 
statement  of  the  general  agent,  when  the 
policy  was  issued,  that  benzine  was  covered, 
is  competent  evidence  of  such  knowledge, 
and  is  not  affected  by  a  provision  in  the 
policy  that  no  agent  had  power  to  waive  con- 
ditions without  written  authority.    lb. 

4.  Kerosene  — -  Petroleum.  —  A  steamboat 
was  insured  against  fire  by  a  policy  con- 
ditioned to  be  void  "if  gunpowder,  cam- 
Ehene,  spirit  gas,  naphtha,  benzine,  or 
ensole,  chemical,  crude,  or  refined  coal  oils 
are  kept  or  used  on  the  premises  without 
consent. "  Held,  that  the  use  of  kerosene  oil 
to  light  the  boat  did  not  forfeit  the  policy. 
Morse  v.  Buffalo  Fire  Ins.  Co.,  1 1  R.  587. 

Where  a  policy  upon  goods  in  a  store  con- 
tained a  clause  prohibiting  the  use  of  any 
burning  fluid  or  chemical  oils,  and  a  subse- 
quent clause  expressly  permitted  the  use  of 
kerosene  oils  for  lights  in  dwellings,  — held, 
that  the  use  of  kerosene  oil  as  a  light  in  the 
store  rendered  the  policy  null  and  voi«L 
Cerfv.  Home  Ins.  Co.,  13  R.  165. 

Where  the  owner  of  a  store  in  which  the 
insured  goods  were,  slept  in  a  small  back 
room  at  the  store  with  his  clerk,  but  kept  a 
kerosene  lamp  burning  at  night  in  the  store, 
for  protection  against  burglars,  —  held,  that 
such  use  did  not  constitute  the  premises  a 
dwelling,  so  as  to  avoid  a  clause  in  the  policy 
which  prohibited  the  use  of  kerosene  light  in 
tne  store.    lb. 

A  policy  contained  a  provision  that  if 
petroleum  should  be  stored  in  the  insured 
premises  without  written  permission,  the 
policy  should  be  void.  Held,  that  this  did 
not  apply  to  the  keeping  of  petroleum  in 
small  quantities  for  medicinal  purposes  of 
the  insured.  Williams  v.  Ftremans  Fund 
Ins.  Co.,  13  R.  620. 

A  policy  was  issued  on  plaintiffs'  "stock 
as  photographers,  including  ....  materials 
used  in  their  business."  The  policy  con- 
tained a  clause  prohibiting  the  keeping  or 
use  of  kerosene  on  the  premises.  The  prop- 
erty insured  was  destroyed  by  fire  arising 
from  a  portable  kerosene-oil  lamp  or  stove  of 
the  kind  which  was  ordinarily  used  in  the 
business.  Held,  that  the  policy  was  not 
avoided.     Hall  v.  Insurance  Co.,  17  R.  255. 

A  policy  upon  the  merchandise  in  a  store 
was  conditioned  to  be  void  if  the  assured 
should  keep  therein  petroleum.  At  the  time 
the  insurance  was  effected  the  assured  kept, 
with  the  knowledge  of  the  insurer's  aseut, 
one  barrel  of  petroleum  for  sale  and  for 
lighting  purposes,  and  continued  afterward 
to  keep  that  amount.  Held,  that  the  policy 
was  avoided.  Birmingham  Fire  Ins.  Co.  v. 
Kroegher,  24  R.  147. 

8emble,  that  the  condition  would  not  apply 
to  petroleum  used  in  lighting  the  premi 
lb. 


For  Index  to  Kotos  In  Amort 

A  policy  provided  that  the  insurers  should 
not  be  liable  for  lose  occasioned  by  the  use 
of  kerosene  oil  as  a  light  in  any  barn  or  out- 
building. The  insured  took  a  kerosene  lamp 
to  his  barn  to  catch  fowls,  and  while  there 
the  lamp  was  upset  and  the  barn  destroyed. 
Held,  that  if  the  fire  was  occasioned  by  the 
use  of  the  kerosene,  rather  than  of  any  other 
horning  fluid,  the  policy  was  avoided,  the 
condition  not  being  restricted  to  an  habitual 
use  of  the  oil  in  the  barn.  Motion  v.  Farm 
Building*  In*.  Co.,  29  R.  149. 

A  policy  on  a  stock  of  goods  was  con* 
ditioned  to  be  void  if  "  refined  coal  or  earth 
oils  are  kept  for  sale,  stored,  or  used  on  the 
premises,  without  written  consent."  On  the 
application  the  agent  inspected  the  premises, 
and  saw  and  was  informed  that  kerosene 
used  for  lighting  them.    Held,  that  such 
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use  of  kerosene  did  not  avoid  the  policy. 
Bennett  v.  North  British  etc  In*.  Co.,  37  R. 
Ml. 

A  policy  on  a  specifically  described  steam 
flour-mill  and  machinery  prohibited  the 
keeping  of  petroleum  on  "the  premises. w 
The  insured  kept  a  barrel  of  petroleum  in 
the  engine-house  adjoining,  but  not  included 
in  the  specific  description  of  the  premises. 
The  fire  originated  in  the  main  Wilding. 
Held,  that  the  petroleum  was  not  on  "  the 
premises,"  and  that  the  insured  bad  a  right 
to  keep  petroleum  on  the  premises  for  the 
purpose  of  lubricating  the  insured  machin- 
ery.   Carti*  v.  Western  A**ur.  Co.,  40  R.  440. 

5.  Miscellaneous — A  policy  on  a  dry- 
goods  store  which  prohibits  "  the  use  of  the 
E remises  for  carrying  on  or  exercising  any 
usiness  which  was  hazardous  or  extra- 
hazardous, or  for  the  purpose  of  keeping  or 
storing  goods  of  that  character,"  is  not  void 
because  bales  of  cotton  were  kept  in  such 
store  as  a  part  of  the  dry-goods  stock  in 
trade,  although  such  articles  were  designated 
in  the  policy  as  hazardous.  Moore  v.  Protec- 
tion In*.  Co.,  48  D.  514. 

A  policy  on  "stock  in  trade,  consisting  of 
the  usual  variety  of  a  country  store,  except 
dry  goods,"  founded  on  an  application  which 
is  made  a  part  thereof,  which  states  the 
property  to  be"  the  stock  in  trade,  consist- 
ing of  groceries,  provisions,  and  such  goods 
as  are  usually  kept  in  a  country  store,  except 
dry  goods,"  and  declaring  that  if  articles 
within  certain  classes  denominated  as  hazard- 
ous, extra-hazardous,  and  risks  prohibited 
and  enumerated  therein,  are  kept  in  any 
premises  insured,  the  policy  shall  be  void, 
unless  otherwise  specially  provided  for 
therein,  is  not  avoided  by  the  keeping  of 
some  of  these  articles  without  the  specified 
permission,  if  they  are  articles  usually  kept 
for  sale  in  a  "  country  store  ";  and  parol  evi- 
dence is  admissible  to  prove  what  such  arti- 
cles are.  Whitmarsh  v.  Conway  F.  I.  Co.,  77 
D.  414. 

A  clause  in  a  policy  prohibiting  the  goner* 


ating  or  evaporating  within  the  building,  or 
contiguous  thereto,  of  any  substance  for 
burning  gas,  or  the  use  of  gasoline  for  light- 
ing, is  not  infringed  by  the  manufacture  of 
gas  from  gasoline,  fifty  feet  from  the  build- 
ing, and  the  use  of  it  for  lighting  the  build- 
ing, it  not  appearing  that  gas  and  gasoline 
are  substantially  the  same*  Arhett  v.  Com- 
merce In*.  Co.,  25  R.  168. 

A  policy  prohibited  the  use  of  camphene, 
spirit  gas,  burning  fluid,  or  chemical  oils,  but 
permitted  the  use  of  refined  coal  oil,  kero- 
sene, or  other  carbon  oil  for  lights,  if  drawn 
and  the  lamps  filled  by  daylight.  The  in- 
sured used  for  lights  lard  oil  and  candles, 
filling  the  lamps  at  night.  Held,  no  breach 
of  condiAn.  CarUn  v.  Western  Assnr.  Co.. 
40  R.  44ft 

The  owner  of  a  bowling-alley  and  pool-table 
procured  an  insurance  against  fire  on  the 
same  and  the  other  articles  used  in  connec- 
tion therewith,  on  the  15th  of  March,  1883. 
The  policy  was  conditioned  to  be  void  "  if 
gunpowder  or  other  articles  subject  to  legal 
restriction  shall  be  kept  in  quantities  or 
manner  different  from  those  allowed  or  pre- 
scribed by  law. "  At  the  time  the  policy  was 
issued  he  was  duly  licensed  to  keep  such 
alley  and  table,  but  the  license  expired  on 
the  first  day  of  May,  1883.  He  continued 
the  business,  without  license,  until  the  last 
week  in  June,  1883,  when  he  discontinued 
it.  A  loss  by  fire  occurred  on  the  6th  of 
August*  1883.  Held,  that  he  might  recover 
on  the  policy.  Hinckley  v.  Oermania  Fire 
In*.  Co.,  54  R.  445. 

58.  When  assignment  of  policy 
avoids  insurance.  —A  policy  of  fire  in- 
surance is  a  personal  contract  with  the  as- 
sured, and  does  not  pass  to  a  purchaser  of 
the  property  unless  assigned  with  the  assent 
of  the  insurer.  JStna  P.  In*.  Co.  v.  Tyler, 
SOD.  90. 

An  assignment  of  the  policy  may  be  mads 
with  the  consent  of  the  insurer,  and  such  as- 
signment will  pass  with  it  everything  neces- 
sary to  carry  tne  purpose  of  the  assignment 
into  effect,  though  an  actual  assignment  of 
the  original  indebtedness  is  not  mads.  8to*t 
v.  City  P.  In*.  Co.,  79  D.  539. 

The  assignment  by  a  retiring  partner  to 
his  copartners,  who  continue  the  business, 
of  his  interest  in  the  policy,  does  not  avoid 
it.     West  v.  Citizen*'  In*.  Co.,  22  R.  294. 

In  case  of  loss  after  such  sale  and  transfer, 
the  remaining  partners,  being  the  real  parties 
in  interest,  should  sue  on  the  policy,  and  in 
such  action  they  are  not  limited,  in  the  amount 
of  recovery,  to  their  interest  in  the  partner- 
ship goods  before  such  sale  and  transfer,  but 
can  recover  for  the  whole  loss.     lb. 

A  pledge  of  an  insurance  policy  as  collat- 
eral security  is  not  an  assignment  within  the 
prohibition  of  the  policy.  Griffey  v.  N.  T. 
Cent.  Ins.  Co.,  53  R.  202.  But  see  Ferret  v. 
Oxford  Fire  etc  In*.  Co.,  6  R.  436. 
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A  policy  of  insurance  is,  after  loss  has  hap- 
peneo,  assignable  like  any  other  debt,  al- 
though snch  policy  contains  a  provision  that 
it  shall  not  be  assignable  without  the  consent 
of  the  company  expressed  by  indorsement 
made  thereon.  Walters  v.  Waslungton  Ins. 
Co.,  63  D.  451. 

A  policy  was  conditioned  to  be  void  if  any 
change  should  take  place  "in  the  title  or 
possession  of  the  property,  whether  by  legal 
process,  or  judicial  decree,  or  voluntary 
transfer. "  The  insured  was  declared  a  bank- 
rupt  in  involuntary  proceedings,  and  his 
property  was  assigned  by  the  register  to  the 
assignee  in  bankruptcy.  Afterward,  the 
insured  property  was  destroyed^by  fire. 
Held,  that  the  policy  had  becomemoid  un- 
der the  condition,  and  this,  even  tlKugh  the 
loss,  if  any,  was,  by  the  terms  of  the  polioy, 
payable  to  a  mortgagee.  Perry  v.  Lortilard 
Fire  Ins.  Co.,  19  K.  272. 

59.  Transferring  or  encumbering 
the  property  insured.  —  1.  General  rules r 
—  Alienation  means  a  transfer  of  the  prop- 
erty  in  the  thins  insured  to  another.  Lane 
v.  Maine  Mui.  F.  Ins.  Co.,  28  D.  150. 

A  condition  in  a  policy,  that  a  transfer,  if 
made  without  the  consent  of  the  insurers, 
shall  render  the  policy  void,  relates  to  con- 
veyances by  which  the  interest  of  the  in- 
sured is  absolutely  and  permanently  divested. 
Power  v.  Ocean  Ins.  Co.,  36  D.  665. 

Alienation  of  insured  property  will  end 
the  policy  as  to  the  assured,  if  he  retains  no 
further  interest  in  the  property;  but  if  an 
interest  is  still  retained,  the  policy,  in  the 
absence  of  special  stipulations  to  the  con- 
trary, will  cover  and  protect  that  interest. 
Ayres  v.  Hartford  F.  Ins.  Co.,  85  D.  553. 

The  effect  of  the  usual  proviso  against 
sales  that  the  policy  shall  be  null  and  void  "if 
the  said  property  shall  be  sold  and  conveyed  " 
is  not  to  forbid  sales  in  the  regular  course 
of  business,  or  conveyances  made  by  the 
owners,  as  between  themselves,  as  where 
the  interest  insured  is  that  of  a  merchandise 
partnership,  but  only  sales  of  proprietary 
interests  by  the  parties  insured  to  third  per- 
sons. The  object  of  snch  a  clause  is  to 
protect  the  company  from  a  continuing  ob- 
ligation to  the  assured,  if  the  title  and  bene- 
ficial interest  should  pass  to  others,  whom 
they  might  not  be  equally  willing  to  trust. 
Hoffman  v.  AStna  Fire  Ins.  Co.,  88  D.  337. 

An  insurance  on  a  stock  of  fluctuating 
goods  to  a  certain  amount  covers  goods  of 
the  same  character  and  description  succes- 
sively in  store.    lb. 

2.  Alienation,  when  avoids  the  policy. i — 
Alienation  of  one  of  two  houses  insured  in 

*  8ee  monographic  note  on  conditions  In  re- 
straint of  alienation,  69  D.  804,  812. 

Insurance  on  movable  property,  Including 
live-stock,  and  effect  of  removal,  see  note,  96  D. 
761-768. 

t  Alienation  of  property  Insured,  when  defeats 
elalm  for  loss,  see  note,  28  D.  164-160. 


the  same  policy,  but  valued  and  insured 
separately,  avoids  the  policy  only  as  to  the 
house  so  alienated,  where  the  charter  of  the 
company  provides  that  the  "alienation  of 
any  property "  shall  avoid  the  "  policy 
thereupon."  Clark  v.  N.  B.  M.  F.  I.  Co., 
53  D.  44. 

An  absolute  assignment  or  sale  of  insured 
property  after  insurance  is  made  takes  away 
the  insurable  interest  of  the  vendor,  ana 
creates  a  bar  to  the  right  of  action  on  the 
policy,  unless  by  some  means  its  existence 
has  been  preserved  for  the  benefit  of  the 
assignee.  Morrison  v.  Tenn.  M,  6  F.  Ins, 
Co.,  59  D.  299. 

An  assignment  of  property  under  volun- 
tary insolvency  proceedings  is  an  alienation 
within  a  provision  that  "when  any  property 
insured  by  this  company  shall  be  taken  pos- 
session of  by  a  mortgagee,  or  in  any  way  be 
alienated,  the  policy  shall  be  void,  Young 
v.  Eaale  F.  Ins.  Co.,  74  D.  673. 

A  deed  terminating  the  actual  interest  of 
the  insured  in  goods,  and  transferring  the 
actual  possession  of  the  purchaser,  avoids 
the  policy.  Phcsnix  Ins*  Co,  v.  Lawrence,  81 
D.  521. 

A  transfer  which  would  increase  the 
temptation  on  the  part  of  the  assured  to 
defraud  the  underwriter  or  lessen  his  inter- 
est in  preventing  a  destruction  of  the 
property  will  avoid  the  policy.  Ayree  v. 
Hartford  F.  Ins.  Co.,  85  D.  553. 

A  policy  contained  a  provision  that  if  the 
property  insured  should  be  sold  or  trans- 
ferred, or  any  change  should  take  place  in 
title  or  possession,  without  the  consent  of 
the  insurers,  the  policy  should  be  void. 
Held,  that  a  sale  or  conveyance  of  the  prop- 
erty, without  consent,  avoided  the  polioy, 
although  simultaneously  therewith  a  mort- 
gage was  executed  back  by  the  purchaser  for 
a  part  of  the  purchase-money.  8avage  v. 
Howard  Ins.  Co.,  11 R.  741. 

Under  a  policy  conditioned  against  aliena- 
tion without  notice,  such  alienation  of  one 
of  several  parcels  avoids  the  policy,  unless  it 
can  be  said  as  matter  of  law  that  the  remain- 
ing risk  is  not  increased.  Baldwin  v.  Hart- 
ford  Ins.  Co.,  49  R.  324. 

A  polioy  conditioned  to  be  void  upon  a 
sale  of  the  premises  is  avoided  by  a  contract 
of   sale  under  which  the  purchaser  takes 

Eossession,  although  it  provides  that  it  may 
e  forfeited  by  non-payment  of  the  deferred 
Sayments,  and  although  it  has  been  aban- 
oned.  Davidson  v.  Hawheye  Ins.  Co.,  60  R. 
818. 

3.  What  transfers  will  not  avoid  the  policy. 
—  A  conveyance  of  an  undivided  half  of  the 
property  insured,  with  a  reservation  of  a 
term  of  seven  years  therein,  and  a  reconvey- 
ance in  mortgage  of  such  half,  is  not  such  aa 
alienation  as  will  prevent  a  recovery  for  a 
loss  occurring  within  the  seven  years, 
although  the  insured  had  also  leased  the 
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premises  for  the  same  period.    Stetson  v. 
Jtti«9.  Fire  Ins.  Co.,  3  D.  217. 

A  policy  conditioned  to  be  void  on  the 
alienation  of  the  property  by  sale  or  other- 
wise is  not  avoided  by  a  parol  lease  of  the 
store  and  goods  to  another,  and  a  resumption 
of  possession  by  the  assured  before  the  fire. 
Lane  v.  Maine  Mut.  Fire  Ins.  Co.,  28  D.  150. 

Such  a  policy  covers  goods  in  the  store  at 
the  time  of  the  fire,  although  not  the  same 
goods  as  when  the  policy  was  taken  oat     lb. 

A  policy  is  not  avoided  by  a  sale  of  the 
insured  property,  when,  before  the  happen- 
ing of  the  loss,  the  property  had  reverted  to 
the  original  owner,  oy  reason  of  the  vendee's 
failure  to  pay  the  purchase  price  as  agreed 
by  the  terms  of  the  sale.  Power  v.  Ocean 
Ins.  Go.,  86  D.  665;  Boston  etc  lee  Co.  v. 
Royal  Ins.  Co.,  90  D.  161. 

A  conditional  sale  of  insured  property  sus- 
pends the  risk  daring  the  existence  of  the 
condition,  but  the  reversion  of  the  property 
to  the  vendor  upon  the  failure  of  the  condi- 
tion revives  the  risk,  and  entitles  the  vendor 
to  all  the  rights  possessed  by  him  before  the 
property  was  transferred.  Power  v.  Ocean 
ins.  Co.,  36  D.  665. 

An  insured  who  has  conveyed  insured 
property  retains  an  insurable  interest,  and 
may  recover  his  actual  loss,  not  exceeding 
the  amount  insured,  when  the  grantee,  at 
the  time  of  the  conveyance,  reconvevs  the 
property  to  a  third  person  as  trustee  for  the 
insured  to  secure  the  payment  of  the  pur- 
chase-money. Morrison  v.  Tenn.  M.  <i  F. 
his.  Co.,  59  D.  299. 

A  condition  in  a  policy  forbidding  a  trans- 
fer of  title  in  property  insured,  without  as- 
sent of  insurers,  is  not  broken  by  a  demise 
of  part  of  the  insured  premises.  West  Branch 
Lis.  Co.  v.  Hel/ensUin,  80  D.  673. 

Under  a  policy  prohibiting  "any  transfer 
of  the  interest  of  the  assured  by  sale  or 
otherwise, "  without  the  consent  of  the  in- 
surer, a  deed  assigning  the  constructive 
possession  of  the  insured  goods  to  certain 

Sarties  in  trust  for  the  benefit  of  creditors 
oes  not  terminate  the  interest  of  the  insured, 
nor  avoid  the  policy.  Phoenix  Ins.  Co.  v. 
Lawrence,  81  D.  521. 

Under  a  condition  that  in  case  of  any  sale, 
transfer,  or  change  of  title,  in  the  property 
insured,  such  insurance  shall  be  void,  and 
cease,  a  merely  nominal  transfer,  as  collat- 
eral security  for  debts  which  are  liens  on  the 
property,  will  not  avoid  the  policy.  Ayres  v. 
Hartford  Fire  Ins.  Co.,  85  D.  55a 

Where  a  policy  contains  a  condition  that 
it  shall  become  void  if  the  property  "shall 
be  sold  or  conveyed,"  and  it  is  taken  upon 
mortgaged  property,  after  which  it  is  as- 
signed to,  and  the  property  delivered  to,  the 
the  mortgagee,  with  the  assent  of  the  com- 
pany, such  transfer  of  the  possession  and 
control  of  the  property  is  not,  of  itself,  such 
sale  and  conveyance  as  will  invalidate  the 
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polioy.     Washington  Ins.  Co.  ▼.  Hayes,  93  D. 

An  executory  contract  for  the  sale  of  the 
insured  premises  is  not  a  violation  of  a  con- 
dition against  alienation.  Wasftington  Fire 
Ins.  Co.  v.  Kelly,  3  R.  149. 

A  policy  provided  that  if  the  insured 
should  make  any  other  insurance  on  the  prop- 
erty, or  any  part  thereof,  or  if  the  property 
should  be  sold  or  transferred,  or  any  ohauge 
should  take  place  in  the  title  or  possession 
thereof,  without  the  company's  consent,  the 
policy  should  be  void;  and  that  when  the 
property  had  been  sold  or  otherwise  disposed 
of,  st>  that  all  the  interests  on  the  part  of  the 
insured  had  ceased,  the  insurance  on  such 
property  should  terminate.  Held,  that  the 
insurance  on  the  entire  property  was  not,  by 
these  provisions,  forfeited  by  a  sale  of  a  nor* 
tion  of  the  property.  Quarrier  v.  Peatody 
Ins.  Co.,  27  R.  582. 

4.  Sale  by  one  partner  to  copartner.9  —  A 
condition  in  a  policy  upon  partnership  prop- 
erty, avoiding  the  policy  if  the  property 
was  alienated  oy  sale  or  otherwise,  is  violated 
by  a  sale  by  one  partner  of  his  interest  to 
his  copartner.  Finley  v.  Lycoming  etc  Ins. 
Co.,  72  D.  705;  HaUuiway  v.  State  Ins.  Co., 
52  R.  438;  Hartford  Fire  Ins.  Co.  v.  Boss, 
85  D.  452.  Contra,  see  Texas  Banking  and 
Ins.  Co.  v.  CoJien,  26  R.  298.  But  if,  after 
such  sale,  the  company,  knowing  the  facts, 
should  see  fit  to  waive  the  forfeiture,  and  con- 
tinue the  policy  in  force,  it  may  do  so.  KeeUr 
v.  Niagara  Fire  Ins.  Co.,  84  I).  714.  And  if, 
after  such  sale,  the  purchaser,  supposing  the 
policy  to  be  still  in  force,  and  desiring  to  assign 
it  to  a  third  party,  applies  to  the  company, 
through  its  agent,  for  its  consent,  and  upon 
communicating  the  facts  attending  his  pur- 
chase obtains  the  consent  of  the  company,  in 
writing,  to  the  assignment,  and  that  the  loss, 
if  any,  should  be  paid  to  the  assignee,  this 
constitutes  a  waiver  of  the  forfeiture,  and 
continues  the  policy  in  force.  Such  con- 
sent and  waiver  may  be  made  by  the  agent 
of  the  company  without  communication  with 
his  principal.     lb. 

A  policy  on  partnership  goods  contained  a 
provision  that  if  the  goods  should  be  "sold 
or  conveyed,  or  the  interest  of  the  parties 
therein  changed,"  it  should  be  void.  Held, 
that  a  transfer  by  one  partner  of  his  interest 
in  the  goods  to  his  copartners  was  not  a  sale, 
conveyance,  or  change  of  interest  within  the 
meaning  of  the  policy.  Burnett  v.  Eufaula 
Home  Ins.  Co.,  7  R.  581;  Pierce  v.  Nashua 
Ins.  Co.,  9  R.  235;  Cowan  v.  Iowa  State  Ins. 
Co.,  20  R.  583;  Derrnani  v.  Home  Mut.  Ins. 
Co.,  21  R.  544. 

A  policy  issued  to  a  mercantile  partnership 
on  a  stock  of  goods  owned  by  the  firm,  and 
with  which  they  are  carrying  on  business, 

♦Sale  of  interest  of  one  partner  to  others, 
whether  avoids  policy,  see  notes,  4tf  E.  22-26;  W 
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which  contains  no  provisions  limiting  or  re* 
•tricting  alienation  of  the  property,  is  not 
avoided  by  a  sale  by  one  partner  to  his  co- 
partners, who  continue  the  partnership  busi- 
ness, of  his  interest  in  the  stock  of  goods. 
West  v.  Citizens9  Ins.  Co.,  22  R.  294. 

The  sale  by  one  partner  of  his  share  of  the 
partnership  property  to  another  partner,  and 
the  taking  a  mortgage  back,  are  not  a 
breach  of  a  condition  against  a  sale  of  the 
property,  nor  necessarily  an  increase  of  the 
risk.  Powers  v.  Guardian  Firs  etc  Ins,  Co., 
49R.20. 

5.  Mortgages.  —  A  provision  in  a  policy, 
avoiding  it  in  the  caso  of  "alienation  by 
sale  or  otherwise,"  does  not  apply  to  a  con* 
veyance  by  way  of  mortgage  while  the  mort- 
gagor remains  in  possession,  and  there  has 
been  no  entry  for  foreclosure.  Jackson  v. 
Massachusetts  MuL  F.  Ins.  Co.,  34  D.  69. 

A  mortgage  upon  property  insured  is  not 
a  violation  of  a  clause  in  the  policy  against 
the  sale,  conveyance,  alienation,  transfer,  or 
change  of  title  of  the  property.  Commercial 
Ins.  Co.  v.  Spankneble,  4  R.  582;  Hartford 
Fire  Ins.  Co.  v.  Walsli,  5  R.  115;  Byers  v. 
Farmers'  Ins.  Co.,  35  R.  623;  Quanier  v. 
Peabody  Ins.  Co.,  27  R.  582.  Contra,  Ed- 
mands  v.  Mut.  Safety  Fire  Ins.  Co.,  79  D.  746. 

A  conveyance  of  the  subject-matter  of  a 
policy  does  not  bar  a  recovery  by  the  insured 
to  the  extent  of  his  actual  loss,  provided  it 
does  not  exceed  the  sum  insured,  if  the  con- 
veyance be  in  the  nature  of  a  mortgage,  or 
in  trust,  with  a  resulting  trust  to  the  insured. 
Morrison  v.  Tenn.  M.  <*  F.  Ins.  Co.,  59  D.  299. 

If  a  policy  on  real  and  personal  property 
is  conditioned  to  be  void  if  the  property  shall 
be  mortgaged,  and  the  real  estate  is  mort- 
gaged, the  policy  is  void  unless  the  properties 
are  insured  for  separate  sums,  and  the  risk  on 
the  personalty  is  not  affected  by  the  mort- 


gage. McQowan  v.  People's  Mut.  Fire  Ins.  Co., 
41  R.  843. 

A  policy  required  the  assured  to  give  the 
insurers  notice  of  any  mortgage  made  on  the 
property.  Held,  that  the  assured  was  bound 
to  give  actual  notice,  and  the  sending  of 
notice  by  mail  was  insufficient,  unless  it  was 
actually  received  by  the  company.  Plain  v. 
Minn,  etc  Mut.  Ins.  Co.,  23  R.  697. 

A  condition  in  a  fire  policy  issued  to  a 
firm,  that  the  property  should  not  afterward 
be  in  any  manner  encumbered, — held,  vio- 
lated by  the  execution  of  a  mortgage  by  one 
of  the  partners  on  his  undivided  interest  in 
the  property,  and  by  a  judgment  against  him 
which  became  a  lien  on  his  interest.  Hicks 
v.  Farmers'  Ins.  Co.,  60  R.  781. 

9.  Waiver  of  the  condition  —  Ratification. 
—  Recognition  of  a  policy  by  the  insurer  as 
a  valid  instrument,  after  knowledge  of  a 
breach  of  a  condition  as  to  a  sale  or  transfer 
of  the  insured  premises  binds  the  insurer, 
and  renders  the  policy  valid  and  operative. 
Qilliat  v.  Pawtucket  etc. Ins.  Co.,  91  D.  229. 


A  condition  requiring  notice  to  be 
the  company  of  encumbrances  on  property 
insured  is  sufficiently  complied  with,  where 
it  is  shown  that  its  agents  had  notice 
thereof,  and  indorsed  on  the  policy  that  the 
loss,  if  any,  would  be  paid  to  the  persons 
holding  the  encumbrances.  Ins.  Go.  of  N. 
A.  v.  McDowell,  99  D.  497. 

Whether  a  subsequent  collection  of  assess- 
ments by  the  insurer,  with  knowledge  of  a 
prior  alienation,  constitutes  an  election  to 
continue  the  policy  in  force,  quart.  Bur* 
bank  v.  Rockingham  etc  Ins.  Co.,  57  D. 
300. 

A  policy  was  issued  on  buildings  by  a 
company  whose  charter  declared  that,  when- 
ever any  buildings  insured  should  be  alien- 
ated, the  policy  should  thereupon  be  void, 
"provided,  however,  that  the  grantee  or 
alienee  having  the  policy  assigned  may  have 
the  same  ratified  and  confirmed  ....  upon 
application  to  the  directors,  and  with  their 
consent,  within  thirty  days  next  after  such 
alienation."  The  buildings  covered  by  this 
policy  were  conveyed,  and  the  policy  was 
assigned  by  the  assured.  A  loss  by  fire  oc- 
curred on  the  eighth  day  after  the  alienation, 
i  whereupon  the  company  were  immediately 
informed  of  the  loss,  and  an  application  was 
made  by  the  assignee  for  a  ratification.  The 
company  refused,  arbitrarily  and  without 
cause;  and  on  a  bill  brought  in  chancery 
praying  for  relief,  —held,  that  the  assignee 
was  entitled  to  recover  of  the  company  for 
the  loss,  the  same  as  if  they  had  ratified  the 
assignment.  Boynton  v.  Farmers'  MuL  Fhrt 
Ins.  Co.,  5  R.  276. 

Defendants,  through  an  agent  authorized 
to  issue  and  renew  policies  and  to  receive 
premiums  therefor,  insured  R.  by  a  policy 
containing  a  condition  of  forfeiture  in  esse 
of  any  transfer,  or  change  of  title  or  posses- 
sion  of  the  insured  property.  R.s  title 
to  the  property  vested  in  plaintiff;  who 
notified  the  agent  of  the  fact,  and  paid  to 
him  the  premium,  and  took  a  renewal  re- 
ceipt. Loss  having  occurred,  —  held,  that 
the  condition  was  waived,  and  that  plaintiff 
could  recover.  Miner  v.  Phoenix  Ins.  Co.,  9 
R.  479.  Compare  Shearman  v.  Niagara  Firs 
Ins.  Co.,  7  R.  380. 

A  policy  issued  to  a  mortgagee  contained 
a  stipulation  that  if  any  change  took  place 
in  the  title  or  possession,  the  policy  should 
be  void.  Without  the  knowledge  of  the 
company,  the  owner  sold  and  conveyed  the 
property,  and  satisfied  the  mortgage.  Held, 
that  a  subsequent  assignment  of  the  policy, 
by  the  mortgagee  to  the  purchaser,  and  a 
verbal  agreement  between  the  latter  and  an 
agent  of  the  company,  having  power  to  make 
contracts  and  issue  policies,  that  such  as- 
signed policy  shall  have  the  force  and  effect 
of  a  new  policy  to  the  purchaser,  will  bind 
the  company.  Atnamn  Ins*  Co.  v.  Wail,  27 
1R.  633. 
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or  other  change  of  title.  —  1. 


In  general.  —  Any  material  change  in  title, 
though  not  by  alienation,  will  avoid  an  insur- 
ance which  provides  that  any  alteration  or 
change  in  the  title  shall  avoid  it.  Barnes  v. 
Union  MuL  Fire  Ins.  Co.,  81  D.  562. 

A  policy  on  an  undivided  half  of  buildings, 
providing  that  it  shall  be  void  "  when  the 
title  of  any  property  insured  shall  be  changed 
by  sale,  mortgage,  or  otherwise,"  becomes 
roid  upon  partition  of  the  premises  made  on 
a  judgment  therefor  rendered  on  the  petition 
of  the  co-tenant  of  the  insured.    IK 

A  policy  onbuilding8  and  furniture  therein 
is  indivisible,  and  if  made  void  by  the  as- 
sured as  to  any  of  the  items  of  property  in- 
sured, the  whole  policy  is  void;  therefore 
where  the  policy  is  avoided  by  a  ohange  of 
title  to  the  buildings,  recovery  cannot  be 
had  for  the  loss  of  the  furniture.    Ib.m 

Under  a  clause  in  a  policy  upon  a  dwell- 
ing-house prohibiting  change  of  possession, 
it  is  not  contemplated  that  the  insured  shall 
remain  constantly  on  the  premises;  tempo- 
rary absence,  leaving  the  house  in  charge  of 
an  agent  or  servant,  does  not  violate  the 
prohibition.  Shearman  v.  Niagara  Fire  Ins. 
Co.,  7  R.  380. 

A  condition  in  a  policy  for  forfeiting  the 
insurance  in  case  the  property  insured  shall 
become  encumbered  in  any  way  without  the 
consent  of  the  insurer  written  on  the  policy 
applies  only  to  voluntary  encumbrances,  and 
does  not  apply  to  an  involuntary  judgment. 
Baley  v.  Homestead  Fire  Ins,  Co.,  36  R.  570. 

A  mechanic's  lien  is  an  "encumbrance" 
within  the  meaning  of  a  warranty  against 
"  encumbrances  "  in  a  fire  insurance  policy. 
Redman  v.  Phoenix  Fire  Ins.  Co.t  37  R  830. 

In  the  absence  of  an  express  provision  to 
the  contrary,  the  owner  of  goods  in  transit 
may  give  the  carrier  the  benefit  of  his  in- 
surance, and  this  does  not  avoid  the  policy 
as  a  sale,  assignment,  transfer,  or  pledge  of 
interest.  Jackson  Co.  v.  BoyUton  MvL  Ins. 
Co.,  52  R.  728. 

A  policy  on  partnership  property  contained 
a  condition  that  a  sale  or  transfer,  or  any 
change  in  title  or  possession,  of  the  property 
by  legal  process,  judicial  decree,  or  voluntary 
transfer,  should  avoid  the  policy.  In  an  ac- 
tion to  dissolve  the  partnership,  one  of  the 
partners  was  appointed  receiver.  Held,  not 
to  avoid  the  policy.  Kecney  v.  Home  Ins. 
Co.,  27  R  60.  • 

2.  Death  of  the  assured.  —  A  policy  con- 
ditioned to  become  void  upon  alienation  by 
the  assured  is  not  so  avoided  by  his  death, 
and  the  consequent  charge  and  control  of  his 
property  by  his  administrator,  or  by  descent 
to  his  heirs.  Burbank  v.  Rockingham  etc 
Ins.  Co.,  57  D.  300. 

A  policy  insured  B.,  loss  payable  to  a 

*  Breach  of  the  condition  as  to  part  of  the 
property,  whether  avoids  whole  policy,  see  notes, 
M  B.  286-282;  74  D.  498-tfXX 
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mortgagee,  and  covenanted  "  to  make  good 
unto  the  said  insured,  his  heirs,  executors, 
administrators,  and  assigns.  **  *  It  was  con- 
ditioned to  be  void  if  the  interest  of  the  in- 
sured should  be  changed  in  any  manner, 
whether  .by  act  of  the  insured  or  by  opera- 
tion of  law,  the  policy  should  be  void  until 
consent.  Held,  that  the  death  of  B.  avoided 
the  policy.  Hine  v.  Woohoorth,  45  R  176; 
Sherwood  v.  Agricultural  Ins.  Co.,  29  R  180. 

3.  L*vy,  or  sale  under  execution.— A  levy  of 
execution  on  insured  property  is  not  an 
alienation  avoiding  the  insurance,  under  a 
provision  in  the  charter  against  alienation, 
where  a  right  of  redemption  still  remains  to 
the  assured.  Clark  v.  N.  IS.  M.  F.  L  Co., 
53  D.  44. 

The  constructive  possession  of  insured 
goods  by  the  sheriff,  under  an  execution,  is 
not  such  change  of  possession  as  avoids  the 
policy.  Phoenix  Ins.  Co.  v.  Lawrence,  81  D. 
521. 

Sale  of  real  estate  on  execution,  the 
owner  having  a  term  for  redemption,  is  not 
a  change  in  the  title  or  possession,  within 
the  meaning  of  the  insurance  policy,  where 
the  loss  occurred  during  that  term.  Ham- 
mel  v.  Queen*s  ins.  Co.,  41  R.  1. 

4.  Foreclosure. —  A  policy  on  personal  prop- 
erty contained  a  proviso  that  "  if  the  title 
of  the  property  is  transferred  or  changed," 
"  this  policy  shall  be  void;  and  the  entry  of 
a  foreclosure  of  a  mortgage "  "  shall  be 
deemed  an  alienation  of  the  property,  and 
this  company  shall  not  be  holden  for  loss  or 
damage  thereafter."  The  insured  property 
was  mortgaged  at  the  time  the  insurance 
was  effected,  and  notice  of  foreclosure  had 
been  duly  served,  certified,  and  recorded 
when  the  fire  occurred.  Held,  that  the 
policy  was  avoided.  Mclntire  v.  Norwich 
Ins.  Co.,  3  R.  458.  S.  P.,  Brunstmck  Savings 
Inst.  v.  Commercial  Ins,  Co.,  28  R  56. 

A  policy  conditioned  to  be  void  in  case  of 
alienation  of  the  property  declared  that  "  a 
•judgmeut  in  foreclosure  proceedings  "  should 
be  deemed  an  alienation.  Held,  that  a  de- 
cree in  a  foreclosure  suit,  without  further 
proceedings,  was  not  an  alienation.  Kane 
v.  Hibernia  Mut.  Ins.  Co.,  20  R  409. 

A  policy  on  a  house  provided  that  if  the 
property  be  sold  or  transferred,  or  any  change 
took  place  in  title  or  possession,  whether  by 
legal  process  or  judicial  decree,  or  voluntary 
transfer  or  conveyance,  the  policy  should  be 
void.  A  mortgage  of  the  premises  subse- 
quently executed  was  foreclosed,  and  a  sale 
was  had,  but  the  period  for  redemption  had 
not  expired,  nor  had  possession  been  changed. 
A  loss  subsequently  occurring,  —  held,  that 
neither  the  giving  of  the  mortgage  nor  the 
foreclosure  proceedings  avoided  the  policy. 
Loy  v.  Home  In*.  Co.,  31  R.  346. 

61.  Preliminary  proofs  of  loss.— 
1.  Necessity.  —  A  condition  in  a  policy  that 
the  assured  must  procure  a  certificate  of  a 
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magistrate,  notary  public,  or  clergyman, 
most  contiguous  to  the  place  of  the  fire,  that 
the  fire  occurred  without  fraud,  before  the 
loss  shall  be  deemed  payable,  is  precedent  to 
the  assured's  right  of  recovery.  And  such 
certificate  must  be  by  the  nearest,  not  by 
any,  magistrate.  Leadbetter  v.  Etna  Ins.  Co., 
29  D.  505;  Johnson  v.  Phoenix  In*.  Co.,  17 
R.  65. 

The  value  of  property -covered  by  an  open 
policy  of  fire  insurance  must  be  proved  in 
case  of  loss.  Millaudon  v.  Western  M.  &  F. 
Ins.  Co.,  29  D.  433. 

2.  Sufficiency.  — A  magistrate's  certificate 
of  a  loss  required  by  a  polioy  need  not  be  in 
the  precise  words  of  the  policy.  Mtna  Fire 
Ins.  Co.  v.  Tyler,  30  D.  90. 

A  certificate  statins  that  the  magistrate  is 
"  acquainted  "  with  the  assured,  ami  resides 
within  two  miles  of  him,  is  sufficient  to 
comply  with  a  requirement  in  the  policy 
that  the  magistrate  shall  state  that  he  is 
"  acquainted  with  the  character  and  circum- 
stances "  of  the  assured,     lb. 

The  statement  of  loss  in  the  certificate,  to 
the  effect  that  the  magistrate  is  satisfied 
that  the  assured  has  "  susta^ied  damage  or 
loss  by  said  fire  to  the  amount  of  the  build- 
ings "  mentioned  in  the  assured's  affidavit  of 
loss,  is  sufficient  to  fulfill  the  requirement 
that  the  amount  of  the  loss  shall  be  stated. 
lb. 

Notice  to  an  insurance  company,  claiming 
a  total  loss  of  a  wooden  building,  which  was 
wholly  consumed,  with  the  exception  of 
bricks  of  walls  and  chimneys  and  stone- 
work of  the  building,  is  a  sufficient  state- 
ment of  the  loss,  though  the  by-laws  of  the 
company  require  a  statement  of  the  value 
of  such  parts  as  remain;  especially  when 
the  amount  insured  was  much  less  than  the 
value  of  the  building,  and  the  value  of  the 
brick  and  stone  was  very  small.  Wyman  v. 
People's  Equity  Ins.  Co.,  79  D.  737. 

An  averment  in  an  action  on  a  policy  that 
the  notary  whose  certificate  formed  part  of. 
preliminary  proof  of  loss  was  the  nearest 
notary  to  the  place  of  the  fire  is  unnecessary, 
where  the  certificate  was  received  by  the 
company  without  objection.  Herron  v. 
Peoria  Marine  Ins.  Co.,  81  D.  272. 

Where  a  policy  is  issued  to  two  as  part- 
ners, and  contains  a  condition  that  it  shall 
become  void  if  conveyed  without  the  written 
consent  of  the  company,  if,  after  a  sale  by  one 
of  the  partners  to  the  other,  the  company  re- 
vives the  policy,  the  fact  that  the  prelimi- 
nary proofs  of  loss  were  made  on  behalf  of  the 
purchasing  partner  alone  constitutes  no  ob- 
jection to  their  validity.  Keeler  v.  Niagara 
Fire  Ins.  Co.,  84  D.  714. 

It  is  a  sufficient  compliance  with  a  condi- 
tion in  a  policy  requiring  that,  in  case  of 
loss,  "the  insured  shall  forthwith  give 
notice  thereof  to  the  secretary,"  where  a 
sworn  statement  of  the  fact  and  circum- 


stances of  the  fire,  signed  by  the  assured  the 
morning  after  the  fire,  was  forwarded,  on 
the  following  day,  by  the  agent,  to  the  sec- 
retary of  the  company.  BeaUy  v.  Lycoming 
Co.  MuL  Ins.  Co.,  5  R.  318. 

To  comply  with  a  condition  requiring  a* 
particular  an  account  of  the  loss  and  damage 
as  the  nature  of  the  case  will  admit,  where 
all  the  books,  invoices,  and  vouchers  are 
preserved,  the  insured  must  give,  in  his  pre* 
Uminary  proofs,  full  and  exact  particulars  of 
his  loss.  Jones  v.  Mechanics'  Firs  Ins,  Co., 
13  R.  405. 

Proofs  of  loss  do  not  form  a  part  of  the 
contract  of  insurance;  and  the  assured  is  not 
estopped  from  showing  that  a  statement  in 
the  proofs  of  loss  was  a  mistake  so  far  as  it 
states  facta  going  to  annul  the  policy. 
Mc Master  v.  Ins.  Co.  of  N.  A.,  14  R.  239. 

A  requirement  of  a  policy  that  the  interest 
of  the  assured  shall  be  set  forth  in  the  proofs 
of  loss,  with  the  names  of  the  true  owners, 
is  directory  merely,  and  if  not  complied  with 
to  the  satisfaction  of  the  company,  the  latter 
should  call  for  further  information.  FowU 
v.  Springfield  Ins.  Co.,  23  R.  308. 

The  nature  of  the  insurer  s  interest  need 
not  be  stated  in  his  affidavit  or  proof  of  loss, 
but  it  must  be  proved  at  the  triaL  Gilbert 
v.  N.  A.  Fire  /its..  Co.,  35  D.  543. 

A  policy  required  that  the  statement  of 
loss,  if  any,  should  be  signed  and  sworn  to 
by  the  assured;  but  a  loss  having  occurred, 
the  statement  was  presented,  "signed  and 
sworn  to  *  by  the  agent  of  the  assured,  who 
had  the  entire  control  and  management  of 
the  insured  property,  and  who  obtained  the 
policy.  Held,  that  the  statement  was  suf- 
ficient.   Sims  v.  State  Ins.  Co.-,  4  R.  311. 

It  is  not  a  sufficient  compliance  with  a 
condition  in  a  polioy  on  "  household  furni- 
ture, $367,"  and  " groceries,  $233,"  requiring 
that,  in  case  of  loss,  "the  insured  shall  .  •  .  . 
within  thirty  days  deliver  to  the  secretary 
a  particular  account "  of  the  loss,  where  the 
statement  sent  by  the  insured  is  a  mere  reit- 
eration of  the  description  in  the  policy: 
"  household  furniture,  9367,"  and  "groceries, 
$233";  and  the  fact  that  the  company  re- 
ceived such  a  statement  at  the  end  of  twenty 
days,  but  gave  no  notice  of  insufficiency,  is 
not  a  waiver  of  the  condition  demanding  a 
"particular"  statement.  Beatty  v.  Lyco- 
ming Ins.  Co.,  5  R.  318. 

3.  Time  to  present  proofs. — Failure  to  give 
notice  and  make  proof  of  loss  for  seventeen 
months  will  prevent  recovery  upon  a  policy, 
where  the  application  for  insurance  con* 
tained  a  stipulation  that  the  assured  would 
be  bound  by  the  by-laws  of  the  company, 
and  the  polioy  recites  that  the  company  will 
indemnify  the  assured  according  to  the  true 
intent  and  meaning  of  the  by-laws,  and  re* 
fers  to  the  application  as  binding  upon  the 
aasnred  under  the  limitations  and  conditions 
expressed   in  the  by-laws;  and  the  by-laws 
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Srovide  that  the  assured  shall,  within  thirty 
ays  after  loss  by  fire,  file  with  the  sec- 
retary a  particular  account  of  the  amount  of 
his  loss,  etc.,  and  that  unless  such  proofs 
are  produced  within  thirty  days,  the  losses 
shall  not  be  payable.  Smith  v.  Haverhill 
Mui.  F.  Ins.  Co.,  79  D.  733. 

A  policy  provided  that  "in  ease  of  loss, 
the  assured  shall  give  immediate  notice 
thereof,  and  shall  render  to  the  company  a 
particular  account  of  said  loss,"  etc.  Held, 
that  immediate  notice  of  loss  only  was  re- 
quired.  Kit  lip*  v.  Putnam  Fire  Ins.  Co.,  9 
R.  506. 

62.  Waiver  of  proofs,  or  of  defects 
therein. — The  requirement  in  a  fire  policy 
of  preliminary  proofs  of  loss  within  a  certain 
time  may  be  waived  by  the  insurer,  and  this 
notwithstanding  a  provision  that  * '  no  waiver 
or  modification  of  any  of  the  terms  or  condi- 
tions of  this  policy  shal1  be  made  in  any 
event,"  that  provision  having  reference  only 
to  the  terms  and  conditions  which  were  es- 
sential to  the  contract  of  insurance.  Robes 
r.  Amazon  Ins.  Co.,  34  R.  323. 

Strong  evidence  of  a  waiver  of  provisions 
of  the  by-laws  of  an  insurance  company  re- 
quiring notice  and  proof  of  loss  to  be  made 
within  a  specified  tune  is  necessary,  when  a 
long  time  has  elapsed  between  the  fire  and 
notice  of  the  loss.  Smith  v.  Haverhill  Mut. 
F.  Ins.  Co.,  79  D.  733. 

Failure  to  give  notice  and  make  proof  of 
loss  within  thirty  days,  as  required  by  by- 
laws of  a  mutual  company,  is  not  waived  by 
a  remark  of  the  president,  made  seven- 
teen months  after  the  loss,  that  the  company 
would  be  disposed  to  do  what  was  right, 
and  that  they  knew  at  the  time  of  the  fire 
that  it  was  their  loss,  and  were  surprised 
that  they  were  not  notified;  or  by  a  subse- 
quent direction  of  the  board  of  directors  that 
the  assured  should  send  them  a  statement  of 
the  loss,  and  they  would  take  the  subject 
into  consideration,  or  by  a  subsequent  vote 
of  directors  that  the  assured  be  required  to 
make  a  statement,  under  oath,  in  regard  to 
the  loss.     lb. 

Knowledge  of  the  fire  by  an  agent  of  a 
mutual  company  does  not  relieve  the  assured 
from  the  obligation  of  giving  notice  and  mak- 
ing proof  of  loss,  pursuant  to  the  by-laws  of 
the  company.     lb. 

Formal  defects  in  preliminary  proofs  of  loss, 
which  might  have  been  obviated  if  objected  to 
in  season,  will  be  deemed  waived  if  the  insur- 
ers do  not  object  to  paying  the  loss  on  that 
ground,  but  on  another  distinct  ground. 
JEtna  F.  Ins.  Co.  v.  Tyler,  30  D.  90;  Clark 
▼.  N.  E.  M.  F.  I.  Co.,  53  D.  44. 

Where  proofs  of  loss  are  prepared  in  con- 
formity with  the  direction  of  an  insurance 
company's  agent,  and  submitted  to  the  com- 
pany, which  retains  them  for  several  days, 
and  then  sends  a  general  notice  to  the  person 
TH—^g  under  the  policy  that  the  proofs 


are  defective,  without  specifying  in  what 
particular,  additional  proofs  need  not  be 
famished.  Pratt  v.  N.  T.  Cent.  Ins.  Co., 
14  R.  304. 

The  secretary  of  a  fire  insurance  company 
sent  the  following  letter  to  an  assured,  in 
response  to  a  statement  and    preliminary 

Eroof  of  loss:  "The  proofs  of  loss  furnished 
y  you  to  this  company  are  wholly  unsatis- 
factory as  to  the  amount  of  the  claim,  even 
if  the  company  be  responsible  at  all.  The 
company,  however,  denies  any  responsibility, 
by  reason  of  material  representations  as  to 
the  title  and  property  being  untrue,  and  for 
other  reasons,  with  a  reservation  of  all  ob- 
jections to  your  recovering  in  any  form,  and 
without  waiving  any  of  the  rights  of  the  com- 
pany under  the  policy,  we  leave  you  to 
pursue  such  a  course  as  you  may  deem  ex- 
pedient." In  an  action  on  the  policy,  — 
fold,  that  the  letter  did  not  constitute  a 
waiver  of  the  defects  in  the  preliminary 
proofs  of  loss.  Citizen*  Fire  Ins.  etc  Co.  v. 
Doll,  6  R.  360. 

63.  Effect  of  fraud  in  preliminary 
proofs.  —  A  policy  procured  by  fraud  is 
void  without  any  provision  to  that  effect, 
although  it  contains  a  provision  that  it  shall 
be  void  for  fraud  or  false  swearing  in  con- 
nection with  the  proofs  of  loss.  Moore  v. 
Virginia  Fire  etc.  Ins.  Co.,  26  R.  373. 

Statements  made  by  the  purchaser  of 
chattels  left  by  him  in  possession  of  the 
seller,  under  oath,  in  proofs  of  loss,  "that 
the  property  belonged  exclusively  to  the  as- 
sured, and  that  no  other  person  had  any 
interest  therein,"  and  that  "the  articles 
named  belonged  to  and  were  in  the  posses- 
sion of  the  assured  at  the  time  of  the  fire,*9 
do  not  amount  to  fraud  or  false  swearing, 
within  a  clause  in  the  policy  requiring  proofs 
of  loss,  and  providing  that  any  fraud  or 
false  swearing  should  forfeit  all  claim  under 
the  policy.  Little  v.  Pluenix  Ins.  Co.,  25  R. 
96. 

A  policy  provided  that  all  fraud,  or  at- 
tempt at  fraud,  or  false  swearing,  on  the 
part  of  the  assured,  should  forfeit  all  claim 
under  the  policy;  the  policy  insured  two 
thousand  dollars  on  buildings,  one  thousand 
dollars  on  machinery  and  fixtures,  and  two 
thousand  dollars  on  stock  of  grain,  etc.;  a 
loss  having  occurred,  the  insured,  in  his 
sworn  proofs  of  the  loss,  made  a  false  and 
fraudulent  statement  as  to  the  stock  of 
grain,  etc.,  but  not  as  to  the  other  subjects 
of  insurance.  Held,  that  the  entire  policy 
was  forfeited.  Moore  v.  Virginia  Fire  etc. 
Ins.  Co.,  26  R.  373. 

64.  Extent  of  company's  liability. 
—  1.  In  general.  —  The  insurance  contract  is 
one  of  indemnity  upon  terms  and  conditions 
specified  in  the  policy,  and  unless  those 
terms  are  complied  with,  the  assured  cannot 
recover.  Qlendale  Woolen  Co.  v.  Protection 
Ins.  Co.,  54  D.  309;  Morrison  v.  Ten*.  M.  4 
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F.  Ins.  Co.,  59  D.  299;  Eureka  Ins.  Co.  ▼. 
Robinson  efts.,  94  D.  65. 

As  soon  as  the  interest  of  the  assured 
ceases  in  the  property,  the  contract  is  at  an 
end,  from  the  impossibility  of  any  loss  hap- 
pening to  him  afterwards.  It  is  not  assign- 
able without  the  consent  of  the  insurer, 
and  inasmuch  as  it  does  not  attach  to  the 
property,  it  does  not  past  to  the  purchaser 
upon  a  sale  of  it.   McDonald  v.  Black,  65  D. 

The  fact  that  the  property  destroyed  was 
patented  cannot  affect  a  contract  to  measure 
the  damages  by  the  value  of  the  property  at 
the  time  when  the  loss  occurred.  Common' 
wealth  Ins.  Co.  v.  Sennett,  78  D.  418. 

The  agreement  by  a  fire  insurance  com- 
pany to  pay  a  certain  sum  in  compromise  of 
a  claim  for  loss,  when  made  after  an  oppor- 
tunity to  investigate,  and  without  fraud  or 
deception  on  the  part  of  the  insured,  cannot 
be  defeated  by  proof  of  a  subsequently  dis- 
covered breach  of  warranty  of  the  policy. 
Stacks  v.  SL  Paul  Fire  etc  Ins.  Co.,  35  R. 
772. 

2.  In  oases  of  partial  loss.  —  Upon  the 
destruction  of  part  of  the  property  insured, 
the  insurer  is  liable  for  the  full  value  of  the 
part  so  destroyed,  provided  it  does  not  ex- 
ceed the  aggregate  amount  of  the  insurance. 
He  cannot  exonerate  himself  by  paying  an 
amount  which  bears  the  proportion  to  such 
aggregate  amount,  which  the  value  of  the 
property  destroyed  bears  to  the  whole  prop- 
erty insured.  Nicolet  v.  Insurance  Co.,  23 
D.  458. 

Under  a  policy  of  fire  insurance  which 
insures  a  oertain  sum  "  on  all  or  either  "  of 
certain  specified  buildings,  the  insurers  are 
liable  for  the  full  amount  of  a  loss,  not  ex- 
ceeding the  aum  insured,  occasioned  by  the 
burning  of  a  single  one  *f  the  buildings. 
Commonwealth  v.  Hide  <*  L.  Ins.  Co.,  17  R.  72. 

3.  In  cases  of  total  loss.  —  Where  the 
policy  provides  that  the  insurer  shall  be  lia- 
ble for  no  more  than  the  sum  insured  in 
any  case  whatever,  the  insurers  will  be 
obliged  to  pay  on  a  total  loss  the  difference 
only  between  the  amfcunt  insured  and  what 
they  had  already  paid  on  a  partial  loss. 
Curry  v.  Commonwealth  Ins.  Co.,  20  D.  547. 

And  if  the  same  polioy  provides  for  sep- 
arate insurance  on  two  buildings,  and  the 
partial  and  total  loss  are  on  the  same  one, 
the  amount  of  the  partial  loss  paid  is  to  be 
deducted  from  the  sum  insured  on  that 
building  alone.     lb. 

In  case  of  insurance  upon  a  building,  if 
the  building  loses  its  identity  and  specific 
character  by  fire,  although  a  large  part  of 
the  walls  and  some  of  the  iron  attached 
thereto  are  left  standing,  it  is  a  "  total  de- 
struction "  within  the  meaning  of  the  policy. 
Williams  v.  Hartford  Ins.  Co.,  35  R.  77. 

4.  In  cases  of  several  insurances. —The 
recovery  by  an  owner,  where  several  insur- 


ances exist  on  his  property  to  more  than  its 
value,  is  restricted  to  the  value  of  nuch 
property.  Millaudon  v.  Western  M.  <fr  F. 
Ins.  Co.,  29  D.  433. 

Where  an  insurance  was  effected,  and  af- 
terwards another  in  a  different  company,  and 
where  the  first  company  subsequently  agreed 
to  the  transfer  of  the  policy  tor  the  use  of 
the  creditors  of  the  insured,  on  condition  of 
their  becoming  responsible  for  the  premium, 
the  arrangement  transferring  the  policy  for 
the  benefit  of  the  creditors  was  not  a  new 
contract  in  place  of  the  original  contract, 
limiting  the  liability  to  the  interest  of  the 
creditors.  The  company  were  still  to  pay 
the  loss  on  the  subject  of  insurance  so  far 
as  insured  by  them,  and  not  merely  the  loss 
sustained  by  the  creditors  from  its  destruc- 
tion. So  where  an  insured  boat,  while  being 
finished  at  a  wharf,  was  burned,  and  the 
wreck  was  sold  under  an  attachment  by 
creditors,  and  the  proceeds  were  brought 
into  court,  and  the  amount  of  the  insurances 
and  the  money  in  court  would  not  reach  the 
loss, — held,  that  the  insurance  company 
was  not  entitled  to  credit  for  any  part  of 
the  money  in  court  Eureka  Ins.  Co.  v.  Both 
insonetc,  94  D.  65. 

The  defendant  insured  a  specific  parcel  of 
property,  by  a  polioy  permitting  other  in- 
surance, and  providing  for  an  apportionment 
of  the  loss  in  case  of  other  insurance.  The 
same,  together  with  other  property,  was 
subsequently  covered  by  other  policies,  for 
an  entire  sum  less  than  the  aggregate  value 
of  the  property  insured  by  all  the  policies. 
There  was  a  total  loss  of  the  whole  property 
covered  by  all  the  policies.  Held,  that  the 
sum  insured  by  the  latter  policies  was  to  be 
distributed  among  the  several  parcels  in  the 
proportion  which  that  sum  bore  to  the  total 
value  of  all  the  parcels,  and  that  the  amount 
of  insurance  on  the  specific  property  being 
less  than  its  value,  there  was  no  overinsur- 
anoe,  and,  consequently,  no  occasion  for  any 
apportionment.  Ogden  v.  Bast  River  Ins. 
Co.,  10  R.  492. 

For  the  purpose  of  apportioning  the  loss 
in  case  of  ovennsurance,  where  several  par- 
cels are  insured  together,  by  one  policy, 
for  an  entire  sum,  and  one  of  the  parcels  is 
insured  separately  by  another  polioy,  the 
sum  insured  by  the  first-mentioned  policy 
is,  in  case  of  a  destruction  of  the  entire 
property,  to  be  distributed  among  the  sev- 
eral parcels  in  the  proportion  which  the 
sum  insured  by  that  policy  bears  to  the  total 
value  of  all  the  parcels.    lb. 

5.  Effect  of  valuation  m  poUcy.  —  The 
valuation  of  property  in  a  policy  is  binding 
upon  the  insurers,  in  the  absence  of  fraud. 
Millaudon  ▼.  Western  M.  it  F.  Ins.  Co.,  29 
D.  433. 

Overvaluation  of  property  insured  by  a 
mutual  insurance  company  in  the  represen- 
tation made  by  too  insured,  whereby  an  i» 
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surance  is  effected  to  an  amount  exceeding 
that  to  which  the  company  is  authorized  to 
insure,  is  binding  if  there  be  no  fraud  or  con- 
cealment, and  the  insurer*  knew,  or  had  full 
meant  of  knowing,  the  real  value  of  the  prop- 
erty, and  in  case  of  a  lots  the  company  it  lia- 
ble for  the  full  amount  of  the  policy,  Borden 
t.  Hingkam  MuL  Fire  Ins.  Co.,  29  D.  014. 

6.  Illustrations. — An  inturance  company 
authorized  to  insure,  not  to  exceed  three 
fourths  the  value  of  property*  insured  a 
house  for  five  hundred  dollars,  and  its  furni- 
ture for  five  hundred  dollars  more.  They 
were  both  destroyed  by  fire,  and  in  an  action 
on  the  policy  the  jury  found  the  value  of  the 
house  to  be  six  hundred  dollars,  and  of  the 
furniture,  four  hundred  dollars.  Held, 
the  assured  could  only  recover  three  fourths 
of  such  sum,  or  $750.  Post  v.  H.  M.  F.  I. 
Co.,  46  D.  702. 

Defendant  executed  an  insurance  policy  to 
plaintiff,  reciting  that  E.  &  Co.,  "by  virtue 
of  an  agreement  with  the  assured,  are  bound 
to  pay  them  royalties  for  the  privilege  of 
using  their  patents,  which  royalties  are  guar- 
anteed to  amount  to  (250  a  month,"  and  cov- 
enanting that  in  case  the  pre  .nises  of  E.  &  Co. 
should  be  damaged  by  fire,  "  so  as  to  cause  a 
diminution  of  said  royalties,"  defendant 
would  pay  the  amount  of  such  diminution, 
during  the  restoration  of  said  premises  to  their 
producing  capacity  "  immediately  preceding 


producing  capacity  "  immediately  preceding 
said  fire.  The  license  from  the  plaintiff  to 
B.  &  Co.  was  exclusive.  Held,  1.  That  the 
insurance  was  not  limited  to  the  guaranteed 
amount  of  royalties,  and  was  valid;  2.  That 
the  recovery  should  not  be  limited  to  loss  of 
royalties  on  oil  actually  burned,  and  that 
evidence  was  competent  to  show  the  amount 
of  royalties  paid  for  two  months,  immedi- 
ately before  the  fire,  during  the  restoration 
of  the  works,  and  for  some  months  next  suc- 
ceeding. National  Filtering  CHI  Co.  t.  Citisens9 
/w.  Co.,  60  R.  473. 

TIL  Life  and  Accident  Insurance, 

66.  Insurable  interest,  generally.* 
— A  party  insuring  must  have  an  interest  in 
the  Hie  to  be  insured,  when  the  insurance  is 
effected  for  his  own  benefit,  or  the  policy 
will  be  void.  Mitchell  v.  Union  Life  Ins.  Co., 
71  D.  629. 

A  father  has  an  insurable  interest  in  the 
life  of  a  minor  child,  and  a  policy  in  his 
favor  on  the  life  of  such  child  is  not  within 
the  class  known  as  wager  policies,  and  which 
are  declared  void  by  statute,  or  as  contrary 
to  public  policy.    lb. 

A  single  woman,  dependent  on  her  brother 
for  her  support  and  education,  has  a  suffi- 
cient interest  in  his  life  to  entitle  her  to  in- 
sure it.    Lord  v.  Ball,  7  D.  38. 

*  See  monographic  note  on  Insurable  Interest 
In  the  life  of  another,  necessity  for,  and  what 
constitutes.  57  D.  98-106.  See  also  notes,  7  I>.  42- 
M;  45 &.  U0-191;  6?  ft.  1*7-148. 


And  the  fact  that  the  brother  was  engaged 
in  an  illegal  trade  will  not  of  itself  deprive 
her  of  her  right  to  recover  on  the  policy, 
she  not  having  known  of  such  illegal  em* 
ployment,  nor  having  participated  therein. 

A  policy  insuring  a  husband's  life  for  the 
benefit  of  his  wife  is  not  terminated  by  the 
wife  applying  for  and  getting  a  divorce  from 
the  husband.  McKee  v.  Phamx  Ins.  Co.,  76 
D.  129. 

A  brother-in-law  of  a  person  whose  life  is 
insured,  to  whom  the  policy  is  payable,  and 
who  pays  the  premiums  as  agent  of  the  in- 
sured, has  a  sufficient  interest,  it  teems,  to 
enable  him  to  recover  the  entire  amount  of 
the  policy,  although  it  contains  a  condition 
that  policies  made  payable  to  "persons  not 
belonging  to  the  family  of  the  person  whose 
life  is  insured  are  subject  to  proof  of  in- 
terest, and  the  company  will  pay  upon  such 
policies  no  greater  sum  than  the  amount  or 
value  of  sucn  interest"  Forbes  v.  Amer.  M. 
L.  I.  Co.,  77  D.  360. 

A  policy  of  life  insurance  is  not  a  contract 
of  indemnity  merely,  and  if  the  party  effect- 
ing the  policy  had  an  insurable  interest  at 
its  inception,  be  may  recover  on  it,  although 
that  interest  has  ceased.  Bawls  ▼.  Amer.  M. 
L.  Ins.  Co.,  84  D.  280. 

A  woman  engaged  to  be  married  to  a  man 
has  an  insurable  interest  in  his  life.  Chis* 
holm  v.  Not  Cay.  Life  Ins.  Co.,  14  R.  414. 

A  son  has  an  insurable  interest  in  the  life 
of  bis  father,  especially  where  the  son  is 
liable,  under  the  poor-law,  for  the  support  of 
the  father.  Reserve  MuL  Ins.  Co.  v.  Kane, 
22  R.  741. 

The  relation  of  father  and  son  does  not 
give  the  son  an  insurable  interest  in  the  life 
of  the  father,  unless  the  son  has  a  well- 
founded  or  reasonable  expectation  of  some 
pecuniary  advantage  to  be  derived  from  the 
continuance  of  the  life  of  the  father.  Ouar- 
dian  MuL  Life  Ins.  Co.  v.  Hogan,  22  R.  180. 

A  policy  procured  by  an  uncle  in  his  own 
favor  upon  the  life  of  his  nephew,  in  which 
he  has  no  pecuniary  interest,  is  void.  Single* 
ton  v.  St.  Louis  Ins.  Co.,  27  R.  321. 

Under  a  statute  permitting  a  wife  to  in- 
sure her  husband's  life  for  her  benefit  and 
hold  the  proceeds  as  against  his  creditors, 
less  premiums,  with  interest,  paid  by  him 
within  the  statutory  period  of  limitation,  with 
intent  to  defraud  creditors,  she  may  iu  like 
manner  hold  the  proceeds  of  a  policy  which 
the  husband  has  procured  on  his  own  life  and 
assigned  to  her  when  insolvent.  Cole  v. 
Margie,  38  R.  83. 

A  statute  authorising  any  married  woman 
to  insure  her  husband?  life  for  her  sole  use, 
free  from  claims  of  his  creditors,  to  an  amount 
purchaseable  by  annual  premiums  not  ex- 
ceeding three  hundred  dollars,  paid  by  him, 
does  not  prohibit  such  insurance  of  a  solvent 
husband's  life  to  any  amount;  and  if  part  of 
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the  premiums  exceeding  that  sum  are  paid 
by  him  when  solvent,  and  part  when  in- 
solvent, the  proceeds  will  be  apportioned 
accordingly,  between  the  widow  and  the 
creditors.    Pullis  v.  Robison,  39  R.  497. 

Under  the  statute  permitting  a  wife  to  in- 
sure her  husband's  life  for  her  benefit,  he 
paying  the  premiums,  and  to  hold  the  pro- 
ceeds as  against  his  creditors,  the  insurance 
may  be  on  the  "  endowment  *  plan.  Brutn- 
mer  v.  Cohn,  40  R.  503. 

A  daughter  has  not  necessarily  an  insur- 
able interest  in  her  mother's  life.  Continental 
Life  Ins.  Co.  v.  Volger,  46  R.  185. 

A  son-in-law  has  no  insurable  interest  in 
the  life  of  his  mother-in-law.  Rombaeh  v. 
Piedmont  etc  Lift  Ins.  Co.,  48  R.  239. 

It  is  presumed  prima  facie  that  the  hus- 
band has  an  insurable  interest  in  his  wife's 
life.  Currier  v.  Continental  Lift  Ins.  Co.,  52 
R.  134. 

Under  the  statute  allowing  wives  to  in- 
sure their  husbands'  lives  for  their  exclusive 
benefit,  a  policy  is  valid  although  taken  out 
and  kept  up  by  the  husband  without  the 
wife's  knowledge.  Febrath  v.  Sdwnfield,  52  R. 
319. 

One  whose  life  ia  insured  for  the  benefit 
of  another  may  not  divert  the  fund  by  his 
will.  Wilmaser  v.  Continental  L\fe  Int.  Co., 
55  R.  277. 

It  is  wholly  unnecessary  to  prove  an  in- 
surable interest  in  the  life  of  the  assured  at 
the  maturity  of  the  policy  if  it  was  valid  at 
its  inception,  and  in  the  absence  of  express 
stipulation  to  the  contrary,  the  sum  expressed 
on  the  face  of  the  policy  is  the  measure  of  re- 
covery.   Appeal  of  Corsen,  56  R.  197,  note. 

A  wife  took  a  policy  of  insurance  upon  the 
life  of  her  husband.  She  died  before  her 
husband.  Held,  that  she  had  such  an  interest 
in  and  ownership  of  the  policy  and  right  to 
the  proceeds  as  would  at  her  death  descend 
to  her  heirs,  notwithstanding  the  husband 
was  living.    Hulson  v.  Merr^eld,  19  R.  722. 

A  grandfather  insured  his  life  for  the 
benefit  of  his  grandson,  with  whom  he  lived. 
Held,  valid.  Elkhart  Mut.  etc  Ass'n  v.  Hough- 
ion,  53  R.  514. 

66.  Insurable  interest  of  creditor.* 
—  A  creditor  has  insurable  interest  in  life  of 
his  debtor  sufficient  to  support  a  polioy  of 
insurance  thereon,  and  such  interest  con- 
tinues, although  the  statute  of  limitations 
would  have  barred  an  action,  if  pleaded,  be- 
fore the  debtor's  death.  Bawls  v.  Amer.  M. 
L.  his.  Co.,  84  D.  280. 

A  creditor  of  a  firm  has  an  insurable  inter- 
est in  a  partner's  life,  the  insurance  being 
less  than  the  debt,  and  may  recover  the 
whole  amount  from  the  insurers,  where 
the  debt  is  due  and  unpaid  at  the  death, 
though  the  estates  of  both  partners  are  sol- 

*  Insurance  effected  by  creditor  on  life  of  his 
debtor,  when  declared  a  mere  wager,  see  note, 
6u  K.  72),  780. 


vent      Morrcll  v.   Trenton  etc.  Ins.  Co.,  57 
D.  92. 

A  party  interested  in  another's  earnings 
has  an  insurable  interest  in  the  latter *s  life, 
it  seems,  where  the  latter,  for  a  valuable 
consideration,  has  agreed  to  work  a  year  in 
the  mines,  and  to  give  the  former  a  quarter 
of  what  he  makes,  and  upon  the  loss  of  the 
insured  life  within  the  year  the  whole 
insurance  money  is  recoverable.     lb. 

Though  a  person  may  have  some  insurable 
interest  in  the  life  of  another,  as  creditor  or 
otherwise,  yet  if  he  cause  that  life  to  be  in- 
sured for  a  sum  largely  in  excess  of  any  loss 
that  he  can  possibly  suffer  by  the  death  of 
such  person,  the  presumption  is,  that  the 
policy  is  a  wager  policy,  and  invalid.  Guar* 
dian  MuL  Life  Ins.  Co.  v.  Hogan,  22  R.  180. 

A  policy  of  insurance  on  the  life  of  B.  was 
made  payable  to  M.,  who  held  it  for  the 
benefit  of  a  creditor  of  the  insured,  although 
without  the  knowledge  of  the  creditor.  B. 
having  died,  —  held,  that  an  action  lay 
against  ML  by  the  creditor  for  so  much  of 
the  proceeds  of  the  policy  as  would  satisfy 
the  debt.    Hutchings  v.  Miner,  7  R.  369. 

A  debtor  owing  six  hundred  dollars  had 
his  life  insured  for  the  benefit  of  his  creditor 
in  the  sum  of  two  thousand  dollars,  the 
creditor  paying  all  the  expenses,  premiums, 
and  assessments.  It  was  agreed  that  if  the 
debtor  paid  the  debt  and  the  expense  of  the 
insurance,  the  policy  should  be  made  over 
to  him.  He  died  in  about  two  years,  with- 
out having  paid  anything.  The  creditor  re- 
ceived the  amount  of  the  insurance.  Held, 
that  the  debtor's  administrator  could  not 
recover  the  surplus  from  him.  Amiek  v. 
Butler,  60  R.  722. 

67.  Validity  of  policy.  —  A  policy  of 
insurance  upon  life  is  a  legal  and  valid  con- 
tract.    Lord  v.  Doll,  7  D.  38. 

The  agent  of  a  life  insurance  company  who 
had  authority  to  receive  and  forward  ap- 
plications and  countersign  and  deliver 
policies  approved  by  the  company,  and  to 
collect  premiums,  fraudulently  put  down 
answers  to  material  questions  in  the  applica- 
tion which  were  untrue,  and  were  not  the 
answers  given  by  the  applicant.  The  ap- 
plicant signed  the  application  without  read- 
ing it,  and  the  company  issued  the  policy, 
which  was  conditioned  that  the  statements 
in  the  application  were  true.  Held,  that 
the  insurers  were  not  bound  by  the  policy. 
Ryan  v.  World  MuL  Life  Ins,  Co.,  19  ft. 
490. 

68.  Conditions.* — A  clause  in  a  policy 
of  life  insurance  that  the  company  would 
pay  the  amount  insured  for,  if  in  the  opin- 
ion of  their  surgeon-in-chief  the  party  did 
not  die  of  intemperance,  is  a  condition  prece- 
dent to  the  right  of  the  plaintiff  to  recover, 
and  is  not  void  as  contravening  public  policy, 

*  Accidental  death,  condition  against  liability 
for,  see  note,  8  tt.  iilfl,  2Vk 
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or  ousting  the  courts  of  their  jurisdiction, 
the  agreement  being  complete,  and  the  arbi- 
trator designated.  Campbell  v.  Amer.  Pop. 
Life  Ins.  Co.,  29  R.  591. 

A  specific  and  separate  stipulation  in  a 
policy  of  life  insurance,  that  if  the  assured 
shaU  become  intemperate  to  a  certain  degree 
the  company  may  cancel  the  policy,  super- 
sedes a  general  stipulation  that  such  a  degree 
of  intemperance  shall  work  an  absolute  for- 
feiture. N.  W.  Mut.  Life  Ins.  Co.  v.  HaxeltU, 
56  R.  192. 

A  policy  of  life  insurance  upon  the  life  of 
W.  contained  a  condition  prohibiting  the  in- 
sured from  going  south  of  a  specified  degree 
of  latitude,  and  from  entering  into  any  "  mil- 
itary or  naval  service  whatever."  At  the* 
time  of  issuing  the  policy,  the  company,  in 
consideration  of  a  further  premium,  gave  W. 
a  written  permission  to  go  south  of  the  spe- 
cified degree  of  latitude  for  one  year,  pro- 
Tided  that  the  "said  W.  was  not  insured  by 
said  policy  against  death  from  any  of  the 
casualties  or  consequences  of  war  or  rel>el« 
lion,  or  from  belligerent  forces  in  any  place 
where  he  may  be.  The  insured,  while  en- 
gaged, within  the  year,  in  building  a  railroad 
bridge,  under  the  direction  of  the  United 
States  military  authorities,  thirty  miles  in 
the  rear  of  the  Union  army,  was  killed  by  a 
party  of  four  men,  not  in  uniform,  who 
robbed  the  other  laborers.  Held,  that  the 
death  of  the  insured  did  not  occur  while  en- 
gaged in  "military  service,"  or  from  the 
"casualties  of  war  or  rebellion,"  within  the 
meaning  of  the  policy,  and  that  the  com- 
pany was  liable.  Weils  v.  Connecticut  Mut. 
Life  Ins.  Co.,  8  R.  518. 
'  A  policy  of  life  insurance  was  conditioned 
to  be  void  if  death  should  occur  "  while  the 
insured  was,  or  in  consequence  of  his  hav- 
ing been,  under  the  influence  of  intoxicating 
drink."  Held,  that  if  the  insured  was  under 
the  influence  of  intoxicating  drink  when  he 
died,  the  policy  was  avoided,  and  that  it  was 
immaterial  whether  or  not  the  drunkenness 
was  the  cause,  proximate  or  remote,  of  the 
death.  8hader  v.  Railway  Pass.  A*sur.  Co.. 
23R.  65. 

An  insurance  policy  was  conditioned  to  be 
void  if  the  insured  should  engage  as  a  rail- 
way brakeman,  of  in  switching  or  in  coup- 
ling or  uncoupling  cars.  Consent  was  refused 
to  engage  in  such  business,  and  the  agent 
advised  the  insured  to  obtain  an  accident 
policy,  and  to  keep  up  the  policy  in  ques- 
tion, so  that  it  might  be  good  when  he  ceased 
to  be  employed  in  that  business.  He  paid  a 
premium  while  he  was  a  brakeman,  the  agent 
then  informing  him  that  if  he  was  killed 
while  braking  on  a  train,  the  policy  would  be 
void,  but  if  he  died  in  any  other  way  it 
would  be  valid,  and  he  replying  that  he 
would  pay  with  that  understanding.  Held, 
that  evidence  of  the  foregoing  circumstances 
admissible  to  show  that  the  condition 
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was  not  waived.  Nortltwstem  etc.  Lift  Ins. 
Co.  v.  Amerni'tn,  59  R.  799. 

69.  Warranties.*—  Where  a  rule  of  an 
insurance  company  requires  an  applicant  to 
refer  to  some  third  person  from  whom  infor- 
mation may  be  obtained  respecting  his  gen- 
eral health  and  habits  of  life,  the  statement 
of  such  third  person,  not  made  a  part  of  the 
application,  and  of  the  nature  of  which  the 
applicant  had  no  knowledge,  oannot  be  con- 
verted by  the  company  into  a  warranty  to 
defeat  the  policy,  although  it  may  to  some 
extent  have  been  influenced  thereby  in  issu- 
ing the  policy.  Bawls  v.  Amer.  M.  L.  Ins. 
Co.,  84  D.  280. 

In  case  of  a  partial  answer,  a  warranty 
will  not  be  extended  beyond  the  answer. 
Dilleber  v.  Home  Life  Ins.  Co.,  25  R.  182. 

An  applicant,  having  correctly  stated  the 
date  of  his  birth  to  the  agent,  is  not  preju- 
diced by  the  agent's  mistake  in  writing  the 
same  in  the  applisation.  McCall  v.  P/uxnix 
Mut.  L\/e  Ins.  Co.,  27  R.  558. 

One  who  has  received  an  injury  on  the 
head  in  childhood,  resulting  in  hardening  of 
the  brain,  and  a  weakening  of  the  mental 
powers  in  mature  age,  continuing  and  in- 
creasing till  death,  and  necessitating  con- 
finement in  an  asylum  for  quiet  and  treat- 
ment, is  not  afflicted  with  insanity,  within 
the  meaning  of  an  application  for  life  insur- 
ance, it  appearing  that  he  knew  what  was 
going  on,  and  it  not  appearing  that  he  was 
subject  to  delusions  or  acted  irrationally. 
Newton  ▼.  Mut.  Ben.  Life  Ins.  Co.,  32  R.  335. 

A  warranty  that  the  applicant  has  never 
been  intemperate,  and  is  of  correct  and  tem- 
perate habits,  is  not  broken  by  occasional 
excessive  indulgences;  but  a  continuous  and 
daily  use  of  intoxicating  drinks  is  not 
necessary  to  constitute  intemperate  habits. 
Union  Mut.  L{fe  Ins.  Co.  v.  Re{f,  38  R.  613. 

A  warranty  in  an  application  for  insur- 
ance upon  the  life  of  a  third  person  that  the 
person  sought  to  be  insured  is  in  good 
health  simply  means  that  he  is  well  to 
ordinary  observation  and  in  outward  appear- 
ance. Orattan  v.  Metropolitan  Life  Ins.  Co., 
44  R.  372. 

An  application  for  a  policy  of  life  insur- 
ance contained  an  agreement  that  the  an- 
swers and  statements  should  "  be  the  basis 
and  form  part  of  the  contract  or  policy,  and 
if  the  same  be  not  in  all  respects  true  and 
correctly  stated,  the  said  policy  shall  be  void 
according  to  the  terms  thereof. "  The  policy 
declared  that  the  insurance  was  "  in  consid- 
eration of  the  representations/*  etc.,  and 
that  fraud  and  intentional  misrepresenta- 
tions vitiate  the  policy,  but  did  not  other- 
wise refer  to  the  application.     Held,   that 

*  When  aniwerb  of  applicant  are  deemed  war- 
ranties, see  notes,  59  K.  8 16-32 J;  29  R.  576-578. 

Warranty  of  temperate  habits,  when  broken, 
see  note.  38  R.  615-617. 

That  a  temporary  ailment  Is  not  a  "  disease. " 
see  note,  60  R.  666, 664. 
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the  agreement  and  statements  in  the  appli- 
cation did  not  become  a  part  of  the  policy, 
and  were  not  warranties,  and  that  the  policy 
was  avoided  only  for  fraud  or  intentional 
misrepresentations.  Amer.  Pop.  Life  /fit. 
Co.  v.  Day,  23  R.  198. 

In  case  of  a  warranty  that  the  answers 
contained  in  the  application  were  full,  cor- 
rect, and  true,  the*  insured,  in  answer  to  a 
question  whether  he  had  had  any  disease 
within  ten  years,  and  if  so,  to  give  name  of 
physician,  stated  that  he  had  had  an  attack 
of  fever  nine  years  before,  and  gave  the  name 
of  the  attending  physician.  Held,  that  the 
fact  that  he  had  had  other  sicknesses  and 
physicians  did  not  constitute  a  breach  of 
warranty.  Dilieber  v.  Home  Life  Ins.  Co., 
25  R  182. 

A  policy  contained  a  stipulation  that  it 
should  be  void  if  a  certain  declaration  made 
in  the  application  by  or  for  the  person  whose 
life  was  insured, ' "  and  upon  the  faith  of 
which  this  agreement  was  made,  shall  be 
found  in  any  respect  untrue."  Held,  that 
such  declaration  constituted  a  portion  of  the 
contract,  and  was  made  material  by  the  con- 
tract, and  the  only  question  of  fact  respect- 
ing the  same  was,  whether  it  was  true  or 
false,  without  reference  to  its  materiality  or 
the  belief  of  the  person  making  it  that  it  was 
true.  Day  v.  Mut.  Ben.  L.  Ins.  Co.,  29  R.  565. 

In  an  application  for  a  life  policy  the  ap- 
plicant declared  "  that  he  does  not  now  nor 
will  he  practice  any  pernicious  habit  that 
obviously  tends  to  the  shortening  of  life." 
The  policy  contained  a  condition  "that  if 
any  of  the  statements  or  declarations  made 
m  the  application  shall  be  found  in  any 
respect  untrue,  the  policy  shall  be  void. 
At  the  time  of  the  application,  applicant's 
habits  were  correct  and  temperate;  after- 
ward he  took  to  excessive  drinking,  whereof 
he  died.  Held,  that  the  policy  was  not 
avoided.  Kneeht  v.  MuL  IAfe  In*.  Co.,  35  R. 
641. 

In  an  application  for  a  life  policy  the  ap- 
plicant warranted  that  be  was  a  "soda-water 
maker."  In  the  medical  examiner's  certifi- 
cate annexed,  and  signed  by  the  applicant, 
he  answered  as  to  the  effect  of  the  occupa- 
tion on  the  risk,  "out  of  doors  most  of  the 
time,  selling  soda-water;  in  my  opinion, 
healthy  occupation."  He  both  made  and 
peddled  soda-water.  Held,  no  breach  of 
warranty.  OraUan  v.  Metropolitan  Life  Ins. 
Co.,  36  R.  617. 

An  applicant  for  insurance  on  his  own  life 
answered  in  the  application  that  his  habits 
then  were  and  always  had  been  sober  and 
temperate,  and  agreed  that  the  policy  should 
be  held  void  if  any  untrue  answer  should 
have  been  made.  Held,  that  this  answer 
being  in  fact  untrue,  the  policy  was  void,  al- 
though the  answer  was  made  in  good  faith, 
and  with  no  intent  to  deceive.  aartwell  v. 
Ala.  Gold  Life  Ins.  Co.,  39  R.  294. 
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In  an  application  for  life  insurance,  the 
applicant  answered  that  he  was  not  and  had 
not  been  connected  with  the  manufacture  or 
sale  of  any  beer,  wine,  or  other  intoxicating 
liquors,  and  that  his  business  was  "real  es- 
tate and  grain  dealer."  It  appeared  that  for 
several  years,  and  up  to  within  a  year  and  a 
half  prior  to  the  application,  he  had  kept  a 
hotel,  in  which  he  had  a  wine-room,  from 
which  he  regularly  sold  wines  and  liquors 
in  bottles,  to  snests.  It  appeared  that  he 
never  was  a  real  estate  or  grain  dealer.  In 
other  applications  he  had  admitted  that  he 
had  kept  a  hotel  in  which  liquor  was  sold  in 
packages.  He  had  sworn  in  bankruptcy 
proceedings  that  the  real  estate  business 
was  his  wife's,  and  that  his  only  business 
was  hotel  and  livery-stable.  The  policy 
made  the  answers  in  the  application  war- 
ranties. Held,  as  matter  of  law,  that  the 
policy  was  void.  Dwighi  v.  Oermania  Lffe 
Ins.  Co.,  57  R.  729. 

70.  Representations.  —  Where  an  in- 
surer pleads  falsity  of  representations  as  to 
the  health  of  a  person  whose  life  is  insured, 
the  plaintiff  may  introduce  evidence  to  prove 
that  the  representations  were  true,  by  show- 
ing that  the  insured  was  in  fact  in  good 
health,  and  of  a  sound  constitution.  Bawls 
v.  Amer.  M.  L.  Ins.  Co.,  84  D.  280. 

Where  a  person  has  his  life  insured  for  the 
benefit  of  another,  such  other  is  not  bound 
by  any  acts  or  declarations  of  the  insured 
after  the  issue  of  the  policy,  unless  such  acts 
were  in  violation  of  some  condition  of  the 
policy.  Fitch  v.  Amer.  Pop.  Life  Ins.  Co.,  17 
R.372. 

A  cold  is  not  a  "  disease,"  but  a  represen- 
tation that  the  insured  had  not  consulted  or 
been  prescribed  for  by  a  physician  is  falsified 
by  proof  of  a  consultation  or  prescription  for 
a  cold.  Metropolitan  Life  Ins.  Co.  v.  Me* 
Toque,  60  R.  661. 

Where  one  representing  himself  to  an  in- 
surance company  to  be  a  married  man  effects 
an  insurance  on  his  own  life  for  the  benefit 
of  his  alleged  wife,  and  as  her  agent,  when 
in  fact  the  marriage  is  void,  by  reason  of  the 
reputed  wife  having  a  former  lawful  husband 
living  at  the  time,  and  the  policy  contains  a 
provision  that  any  false  statement  by  the 
assured  shall  invalidate  it,*—  held,  that  the 
policy  ia  not  void  by  reason  of  the  illegality 
of  the  last  marriage,  unless  it  appears  that 
the  said  reputed  husband  and  wife  knew 
at  the  time  the  insurance  was  effected  that  at 
the  time  of  their  supposed  marriage  the  law- 
ful husband  was  living,  and  the  marriage  il- 
legal, and  failed  to  inform  the  oompany  of 
the  fact  Equitable  Life  Ass.  8oc  v.  Pater* 
son,  5  R.  535. 

A  policy  of  life  insurance  was  issued  "upon 
the  faith  of  the  statements  in  the  application,' 
with  a  stipulation  that  if  they  "  shall  bo  found 
in  any  respect  untrue,"  the  policy  should  be 
void.    Held,  that  although,  under  the  pol- 
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icy,  the  answers  to  the  questions  contained 
in  the  application  most  be  construed  as  war- 
ranties that  they  were  true  in  every  particu- 
lar, jet  a  negative  answer  to  the  question, 
"  Has  the  party  ever  met  with  an  accidental 
or  serious  personal  injury? n  did  not  bar  a 
recovery,  when  the  insured  had  actually  met 
with  an  "  accidental "  injury,  such  injury, 
however,  being  slight,  and  not  affecting  the 
subsequent  health  or  the  longevity  of  the  in- 
sured. Wilkinson  v.  Cms.  MuL  Lffe  In*.  Co., 
6  R  657.     Affirmed,  13  WalL  222. 

A  policy  provided  that  "  if  any  of  the 
declarations  or  statements  made  in  the  ap- 
plication for  this  policy,  upon  the  faith  of 
which  this  policy  is  issued,  shall  be  found  in 
any  respect  untrue, "  the  policy  shall  be  void, 
and  purported  to  be  made  by  the  insurers  in 
consideration  of  the  representations  made  to 
them  in  the  application  for  this  policy.  Held, 
1.  That  the  answers  to  the  questions  in  the 
application  were  representations,  and  not 
warranties,  and  that  their  untruth  was  mat- 
ter of  defense,  to  be  pleaded  and  proved  by 
the  insurer:  2.  That  such  representations 
are  made  conclusively  material  by  the  terms 
of  the  policy.  Price  v.  Phama  MuL  Life 
Ins.  Co.,  10  R.  166, 

A  policy  was  issued  on  the  life  of  a  husband 
for  the  benefit  of  his  wife,  and  a  renewal  was 
procured  from  year  to  year,  by  payment  of 
an  annual  premium.  The  last  renewal  was 
obtained  during  the  absence  of  the  husband, 
the  wife  telling  the  agent  of  the  company, 
in  response  to  inquiries  about  her  husband, 
that  she  had  received  a  letter  from  him,  and 
that  he  was  in  his  usual  health.  Held,  that 
this  statement  being  verbal,  and  not  referred 
to  in  the  policy,  was  a  mere  representation, 
and  the  evidence  in  the  case  showing  that 
the  statement  was  not  material,  and  did  not 
induce  the  risk,  the  renewal  was  valid.  MuL 
Ben.  Life  In*.  Co.  v.  Robertson,  14  R.  8. 

A  policy  was  conditioned  to  be  avoided  by 
"  any  untrue  or  fraudulent  answer "  to  the 
questions  in  the  application.  The  answers 
were  not  strictly  true  so  far  as  related  to 
birthplace,  residence,  and  occupation.  Held, 
that  the  answers  were  •*  representations," 
and  that  the  company  must  prove  affirma- 
tively that  they  were  fraudulently  made,  or 
were  material  to  the  risk.  Southern  Life 
Ins.  Co.  v.  Booker,  24  R  344. 

An  application  for  life  insurance  warranted 
that  the  answers  therein  were  correct  and 
true,  and  declared  that  if  any  of  them 
should  be  in  any  material  respect  untrue  or 
false,  or  tend  to  deceive  the  insurer,  the  eon- 
tract  should  be  void.  Held,  a  mere  repre- 
sentation, a  breach  of  which  was  not  fatal, 
unless  fraudulently  false.  8chwarwbach  v. 
Ohio  etc  Union,  52  R.  227. 

71.  Concealment.  —  Where  an  appli- 
cant answers  frankly  and  truly  all  questions 
put  to  him,  his  mere  omission  to  state  mat- 
ters not  called  for  by  any  speeffio  or  general 
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question  will  not  constitute  a  concealment, 
nor  affect  the  validity  of  the  policy.  Bawl* 
v.  Amor.  M.  L.  In*.  Co.,  84  D.  280. 

Plaintiffs  decedent,  a  canvasser  for  a  life 
insurance  company,  under  instructions  from 
the  president  to  be  cautious  and  not  insure 
insane  persons,  subsequently  made  applica- 
tion for  a  polioy  on  his  own  life,  stating  that 
there  were  no  circumstances  which  rendered 
him  peculiarly  liable  to  accident,  but  omit- 
ting to  state  that  he  had  been  previously 
afflicted  with  insanity,  from  which  he  had  ap- 
parently been  cured.  Held,  that  if  he  did  not 
conceal  any  fact  which,  in  his  own  mind, 
was  material  in  making  the  application,  the 
policy  was  not  void.  MaBoru  v.  Trm*kr* 
In*.  Co.,  7  R.  410. 

79.  Payment  of  premium*.  —  Pay- 
ment  of  premium  may  be  accomplished  by 
an  agent  of  the  oompany  verbally  agreeing 
with  the  applicant  that  he  would  provide  for 
the  required  cash  portion  himself,  which 
should  do  considered  and  held  to  be  paid  to 
the  oompany,  and  a  note  for  the  balance 
should  be  given  by  the  applicant  to  the  oom» 
pany  at  some  future  time,  and  that  the  in* 
suranoe  should  take  effect  when  the  proposals 
were  accepted;  especially  after  the  oompany 
had  led  the  applicant  to  believe  that  the 
premium  was  agreed  to  be  considered  as  paid 
by  the  agent  when  the  proposition  for  in* 
Buranos  was  accepted  by  it.  8hekUm  r.  Life 
In*.  Co.,  66  D.  665. 

Parol  evidence  is  admissible  to  show  the 
mode  of  payment- of  premium,  although  the 
written  proposals  state  that  the  insurance 
shall  not  be  binding  until  the  premium  is 
paid.  The  evidence  does  not  contradictor 
vary  the  proposals,  for  the  mode  of  payment, 
or  its  legal  equivalent  or  satisfaction,  is  no 
part  of  the  writing.    lb. 

Payment  of  premium  is  not  made  a  con- 
dition precedent  to  the  taking  effect  of  in- 
surance, it  seems,  by  a  writing  following  the 
proposals,  but  not  made  a  part  of  the  polioy, 
either  by  recital  or  reference,  stating  that 
the  applicant  agrees  "that  the  assurance 
hereby  proposed  shall  not  be  binding  on 
said  company  until  the  amount  of  premium 
as  stated  therein  shall  be  received  by  said 
company  or  an  accredited  agent."    lb. 

Premiums  paid  on  a  life  policy  may  be  re- 
covered by  the  assured  from  the  insurer  as 
money  had  and  received,  if  the  latter  wrong- 
fully refuses  to  receive  a  premium  when  due 
on  such  polioy,  and  the  insured  may  treat 
the  contract  of  insurance  as  at  an  end. 
McKee  ▼.  Phamix  Ins.  Co.,  75  D.  129. 

When  a  polioy  has  been  delivered  uncon- 
ditionally, and  without  fraud,  and  there  is 
upon  the  face  of  it  an  acknowledgment  of  the 
payment  of  the  premium,  the  company  is 
estopped  from  claiming  a  forfeiture  on  the 
ground  of  non-payment  of  the  premium. 
Southern  IAft  In*.  Co.  ▼.  Booker,  24  R  844. 

Where  a  polioy  has  been  delivered 
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the  actual  payment  of  the  premium,  evi- 
dence ia  admissible  to  prove  whether  the  de- 
livery was  conditional  or  absolute.    lb. 

Where  payment  is  made  a  condition  pre- 
cedent, the  first  payment  of  a  life  insurance 
premium  by  a  third  person,  without  the 
Knowledge  of  the  insured,  although  with  his 
money,  is  of  no  effect.  Whiting  v.  Mass. 
Ins.  Co.,  37  R.  317. 

Where  a  life  policy  provides  that  the  ad- 
vance preminm  must  be  paid  during  the  life 
of  the  insured,  and  that  no  agent  can  con- 
tract to  bind  the  company,  or  alter  or  change 
any  condition  of  the  policy,  an  agent  cannot 
bind  the  oompany  by  accepting  less  than  the 
whole  of  a  premium  in  payment,  unless  the 
company  assents,  and  receives  the  payment; 
and  the  custom  of  the  company  to  onarge  the 
advance  premium  to  the  agent  on  issuing  a 
policy  is  not  a  payment  unless  so  understood 
Between  the  agent  and  the  insured.  Brown 
v.  Mass.  MuU  Ljfelns.  Co.,  47  R.  205. 

A  policy  was  issued  on  the  life  of  H.,  con- 
taining a  provision  that  no  insurance  should 
be  binding  until  the  actual  payment  of  the 
annual  preminm.  H.  paid  the  premium  for 
several  years;  but  on  a  day  when  the  annual 
premium  was  due,  and  while  on  his  way  to 
pay  the  premium,  he  was  struck  with  paraly- 
sis, and  died.  Within  a  few  days  the  premium 
was  tendered  by  the  wife  of  H.,  but  refused. 
Jn  an  action  on  the  policy,  it  was  admitted 
that  there  was  a  usage  and  agreement  be- 
tween the  company  ana  the  insured  to  receive 
the  premium  within  a  reasonable  time  after 
due.  Held,  that  the  oompany  was  liable  on 
the  policy.  Howell  v.  Knickerbocker  Lift  Ins. 
Co.,  4  R.  675. 

A  policy  provided  that  a  paid-up  policy 
would  be  issued,  upon  default  in  payment  of 
any  premium  after  three  annual  payments, 
on  condition  of  the  surrender  of  the  original 
policy,  duly  receipted,  within  sixty  days 
after  such  default.  Held,  a  oondition  prece- 
dent, not  exoused  by  the  fact  that  the  insurer 
was  enjoined  during  the  sixty  days  from  issu- 
ing any  policies.  Universal  Lffe  Ins.  Co.  v. 
Whitehead,  38  R.  322. 

Where  a  policy  of  life  insurance  provided 
that  the  oompany,  if  requested,  should, 
"after  the  payment  of  premiums  for  two  full 
years,  issue  a  paid-up  policy/'  but  was  con- 
ditioned to  be  void  for  non-payment  of 
premiums  when  due, — held,  that  such  re- 
quest would  not  be  effectual  if  not  made 
until  after  a  default  in  payment  of  premiums. 
Smith  v.  Nat.  Life  Ins.  Co.,  49  R.  121. 

An  insurance  policy  was  issued  to  a  wife 
on  the  life  of  her  husband,  entitling  the  wife 
to  have  the  profits  applied  on  the  premiums 
annually.  The  husband  kept  the  policy,  and 
paid  the  premiums.  The  husband  and  wife 
separated,  and  the  oompany,  knowing  this 
faot,  and  without  notice  to  the  wife,  entered 
into  negotiations  with  the  husband  for  a  sur- 
render, and  for  the  issue  of  a  new  policy,  pay- 


able to  his  estate,  pending  which  the  husband 
died,  leaving  a  premium  dne  and  unpaid,  of 
which  the  wife  was  not  notified.  Held,  that 
the  oompanv  oould  not  forfeit  the  policy. 
Manhattan  Lift  Ins.  Co.  r.  Smith,  58  ft.  8O0L 

A  polioy  provided  that  it  should  be  incon- 
testable except  for  fraud,  and  expressly  ad- 
mitted the  payment  of  the  premium.  The 
premium  was  not  paid,  but  the  insured  gave 
orders  therefor  on  his  employer,  who  at  his 
request  refused  to  pay  them.  The  orders 
stipulated  that  if  they  were  not  paid,  the  in- 
sured's rights  should  be  forfeited.  Held, 
that  as  against  the  beneficiary  the  oompany 
was  estopped  to  deny  the  payment  of  the 
premium.  KUns  r.  HaL  Ben.  Ass'n,  60  JL 
TO3. 

78.  Forfeiture  for  non-payment.  — 
1.  General  rules. — The  receipt  of  an  over- 
due premium  by  the  agent  of  a  life  insurance 
oompany,  and  the  acceptance  thereof  by  the 
oompany  when  forwarded  to  them,  is  a 
waiver  of  the  condition  of  forfeiture  for  non- 

Siyment  of  a  premium  when  due.  MuL 
en.  L\fe  Ins.  Co.  v.  Robertson,  14  R.  8. 

Where,  by  the  terms  of  a  policy,  the  non- 
payment of  the  required  annual  premium, 
at  the  designated  time,  is  declared  to  bo  a 
ground  of  forfeiture,  but  the  uniform  custom 
of  the  oompany  has  been  to  give  notice  of 
the  time  when  the  premiums  fall  due,  and 
and  to  collect  the  same  at  the  residence  of 
the  policy-holder,  through  a  local  agent 
residing  m  his  neighborhood,  this  mode  of 
collection  cannot  be  discontinued,  and  pay- 
ment required  at  the  company's  offioe,  with- 
out notice  to  the  insured;  and  where  the 
oompany,  under  such  circumstances,  with  a 
view  to  avoid  the  policy,  gives  private  in- 
structions to  the  local  agent  not  to  give  such 
customary  notice  to  the  insured,  ana  not  to 
call  on  him  as  usual,  for  the  payment  of  the 
premium,  no  right  arises  to  declare  the  pol- 
ioy forfeited,  ana  if  the  company  refuses  to 
accept  the  premium  when  duly  tendered, 
and  to  give  the  insured  the  customary  re- 
newal receipt,  the  assured  is  in  equity  en- 
titled to  a  rescission  of  the  oontract,  and  a 
return  of  the  premiums  paid  thereon,  with 
interest  from  the  times  or  payment.  Union 
Cent.  Life  Ins.  Co.  v.  Pottker,  31  R.  555. 

Where  a  policy  provides  for  forfeiture  in 
case  of  non-payment  of  premiums  at  the 
stipulated  time,  and  that  no  alteration  or 
waiver  of  any  condition  shall  be  valid  "  un- 
less made  at  the  head  offioe,  and  signed  by 
an  officer  of  the  company,"  an  oral  extension 
of  the  time  of  payment,  by  a  general  agents 
at  another  place,  is  invalii  Marvin  y.  Uni- 
versal Life  Ins.  Co.,  89  R.  657. 

A  life  insurance  oompany,  accustomed  to 
accept  premiums  on  a  particular  polioy  on 
days  later  than  that  fixed  by  the  polioy  for  the 
payment  thereby,  waives  any  forfeiture  pro- 
vided by  the  policy  for  non-payment  on  the 
specified  day,  and  is  bound,  although  the 
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Insured  was  fatally  sick  at  the  last  payment, 
and  the  receipt  for  the  first  time 'contained 
the  words  "policy-holder  in  good  health," 
and  the  company  did  not  know  of  the  sick- 
ness. Cotton  Stain  Life  Ins.  Co.  v.  Lester, 
85  R.  122. 

An  insurer  is  estopped  to  insist  on  a  for- 
feiture for  delay  in  payment  of  premiums  if 
his  coarse  of  conduct  has  led  the  insured  to 
believe  that  the  premiums  would  be  received 
after  the  appointed  day.  Ajrpleton  v.  Phoe- 
nix MuL  L(fe  Ins.  Co.,  47  R  220. 

A  husband  who  has  procured  a  policy  on 
his  life  for  the  benefit  of  his  wife  and  chil- 
dren may  not  surrender  it,  without  their 
assent,  while  it  is  in  force;  but  if  it  has  be- 
come forfeited  for  non-payment  of  pre- 
miums, he  may  thereafter  surrender  it. 
Whitehead?.  N.  Y.  L\felne.  Co.,  65  R.  787. 

The  non-payment  of  premiums  after  sur- 
render of  a  policy  in  force  will  not  effect  a 
forfeiture  as  against  the  beneficiaries  who 
are  ignorant  of  the  surrender.     lb. 

The  sickness  of  the  assured,  disabling  him 
from  transacting  business,  is  no  excuse  for 
the  non-payment  of  a  life  premium.  Car* 
venter  v.  Centennial  MuL  Life  Ass'n,  56  R. 
855. 

2.  Illustrations.  — -  A  life  insurance  policy 
was  issned  to  plaintiff 's  decedent  in  April, 
1866,  expressed  to  be  made  in  consideration 
of  a  premium,  already  paid,  and  of  a  like 
sum  to  be  annually  paid  during  the  continu- 
ance of  the  policy,  and  providing  that  the 
policy  should  "not  take  effect  until  the 
premium  was  paid,"  and  that  the  policy 
should  be  forfeited  "  in  case  any  premium 
due  upon  the  polioy  should  not  be  paid  at 
the  date  when  payable."  The  first  pre- 
mium was  paid  partly  in  cash  and  partly  in 
promissory  notes;  but  the  notes  were  not 
paid,  ana  the  insured  died  March,  1867. 
Held,  that  the  policy  had  taken  effect,  and 
that  the  non-payment  of  the  notes  did 
not  bar  plaintiff's  recovery,  because  the 
"forfeiture"  clause  referred  to  premiums 
after  the  first  McAllister  v.  New  Eng.  MuL 
In*.  Co.,  8  R  404. 

One  whose  life  defendants  had  insured  had 
been  accustomed  to  receive  notice  from  de- 
fendants of  the  time  when  premiums  fell 
doe.  He  changed  his  residence,  and  notified 
defendants'  agent  of  the  fact;  but  notice  of 
the  next  premium  falling  due  was  sent  to 
his  former  residence,  ana  consequently  he 
failed  to  pay  the  premium  on  the  day. 
Held,  in  an  action  on  the  polioy,  that  the 
defendants  were  bound  by  their  custom  to 
give  notice,  and  could  not  set  up  such  non- 
payment, where  no  notice  had  been  given, 
as  a  forfeiture  of  the  polioy.  Mayer  v.  MuL 
life  Ins.  Co.,  18  R  84. 

A  policy  contained  the  usual  clause  of 
forfeiture  for  non-payment  of  premiums. 
Departing  from  the  strict  rules  of  the  com- 
pany, a  duly  authorised  agent  had  allowed 
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the  cash  part  of  the  premium  to  be  paid,  one 
half  cash,  the  other  half  by  a  short  note. 
Upon  the  day  the  premium  was  due,  the 
agent  received  the  check  of  assured  for  the 
half  cash  due,  and  a  six  months'  note,  giv- 
ing the  renewal  receipt  for  a  year.  The 
note  contained  the  clause,  "if  not  paid 
at  maturity,  said  policy  is  to  be  null  and 
void."  Neither  check  nor  note  was  paid. 
Held,  1.  The  mere  fact  that  the  note  was  not 
paid  at  maturity  did  not  of  itself  avoid  the 
policy.  It  gave  the  insurance  company  the 
option  of  declaring  a  forfeiture;  out  this 
option  must  be  asserted  by  clear  and  une- 
quivocal acts.  The  clause  of  forfeiture,  be* 
ing  inserted  in  the  note  for  the  benefit  of 
the  company,  may  be  waived  by  failure  to 
act,  or  other  circumstances  evincing  an  in* 
tention  not  to  claim  the  benefit  of  the  stipu- 
lation. Whether  the  company  has  exercised 
such  option,  or  waived  their  rights,  is  a 
question  of  fact  for  the  jury,  under  all  the 
circumstances  of  the  ease.  2.  The  assured 
is  entitled  to  a  renewal,  upon  tendering  at 
the  proper  time  the  proper  amount  oi  pre- 
mium due.  This  amount  does  not  include 
interest  on  premium  notes  previously  given, 
where  the  policy  does  not  provide  for  its 
forfeiture  by  reason  of  non-payment  of  such 
interest.  Mutual  Life  Ins.  Co.  v.  French,  27 
R.443. 
A  policy  stipulated  that  default  in  the 

Kyrnent  of  any  of  the  annual  premiums  to 
come  due  after  the  first  two  should  not 
work  a  forfeiture  of  the  policy,  but  that  the 
amount  insured  should  be  then  commuted  or 
reduced  to  the  sum  of  the  annual  premiums 
paid.  The  insured  brought  suit  to  have  the 
contract  declared  rescinded,  and  to  obtain  a 
decree  against  the  insurance  company  for 
the  sums  which  he  paid  as  premiums,  upon  the 
ground  that  the  oompany  asserted  that  the 
polioy  was  forfeited  by  his  failure  to  pay,  and 
declined  to  issue  a  "paid-up  polioy"  equal  to 
the  sum  of  the  several  annual  premiums  paid. 
Held,  that  such  suit  could  not  be  maintained, 
where  the  only  obligation  imported  by  the 
terms  of  the  policy  was  to  pay  within  ninety 
days  after  due  notice  and  proof  of  the  death 
of  the  assured.  Harlow  v.  SL  Louie  MuL 
Life  Ins.  Co.,  28  R  358. 

The  plaintiff  held  a  participating  polioy  in 
defendant  oompany  on  the  life  of  her  bus* 
band.  The  custom  of  the  parties  had  been 
to  apply  the  dividends  on  the  premiums, 
and  the  amount  of  the  premiums  beinp  thus 
uncertain,  the  defendant  had  been  in  the 
habit  of  furnishing  the  plaintiff  with  an  an- 
nual statement  of  the  amount  required  to 
renew  the  policy.  Receiving  no  statement 
for  1874,  the  plaintiff  wrote  for  it,  inclosing 
a  post-office  order  for  the  amount  she  sup- 
posed would  be  requisite.  The  defendant 
received  the  letter  in  time  to  have  enabled 
the  plaintiff  to  make  the  requisite  payment, 
if  the  defendant  had  answered  it  promptly, 
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the  actual  payment  of  the  premium,  evi- 
dence is  admissible  to  prove  whether  the  de- 
livery was  conditional  or  absolute,    lb. 

Whore  payment  is  made  a  condition  pre- 
cedent, the  first  payment  of  a  life  insurance 
premium  by  a  third  person,  without  the 
Knowledge  of  the  insured,  although  with  his 
money,  is  of  no  effect.  Whiting  v.  Mass. 
Ins.  Co.,  37  R.  317. 

Where  a  life  policy  provides  that  the  ad- 
vance premium  must  be  paid  during  the  life 
of  the  insured,  and  that  no  agent  can  con- 
tract to  bind  the  company,  or  alter  or  change 
any  condition  of  the  policy,  an  agent  cannot 
bind  the  company  by  accepting  less  than  the 
whole  of  a  premium  in  payment,  unless  the 
company  assents,  and  receives  the  payment; 
and  the  custom  of  the  company  to  cnarge  the 
advance  premium  to  the  agent  on  issuing  a 
polioy  is  not  a  payment  unless  so  understood 
Between  the  agent  and  the  insured.  Brown 
v.  Mas*.  Mut.  Life  In*.  Co.,  47  &.  205. 

A  policy  was  issued  on  the  life  of  H.,  con- 
taining a  provision  that  no  insurance  should 
be  binding  until  the  actual  payment  of  the 
annual  premium.  H.  paid  the  premium  for 
several  years;  but  on  a  day  when  the  annual 
premium  was  due,  and  while  on  his  way  to 
pay  the  premium,  he  was  struck  with  paraly- 
sis, and  oied.  Within  a  few  days  the  premium 
was  tendered  by  the  wife  of  H.,  but  refused. 
Jn  an  action  on  the  policy,  it  was  admitted 
that  there  was  a  usage  and  agreement  be- 
tween the  company  ana  the  insured  to  receive 
the  premium  within  a  reasonable  time  after 
due.  Held,  that  the  company  was  liable  on 
the  polioy.  Howell  v.  Knickerbocker  Life  In*. 
Co.,  4  R.  675. 

A  policy  provided  that  a  paid-up  policy 
would  be  issued,  upon  default  in  payment  of 
any  premium  after  three  annual  payments, 
on  condition  of  the  surrender  of  the  original 
policy,  duly  receipted,  within  sixty  days 
after  such  default.  Held,  a  oondition  prece- 
dent, not  exoused  by  the  fact  that  the  insurer 
was  enjoined  during  the  sixty  days  from  issu- 
ing any  policies.  Universal  Lffe  Ins,  Co.  v. 
Whitehead,  38  R.  322. 

Where  a  policy  of  life  insurance  provided 
that  the  company,  if  requested,  should, 
"after  the  payment  of  premiums  for  two  full 
years,  issue  a  paid-up  policy,"  but  was  con- 
ditioned to  be  void  for  non-payment  of 
premiums  when  due, — held,  that  such  re- 
quest would  not  be  effectual  if  not  made 
until  after  a  default  in  payment  of  premiums. 
Smith  v.  Nat.  Lffe  Ins.  Co.,  49  R.  121. 

An  insurance  policy  was  issued  tip  a  wife 
on  the  life  of  her  husband,  entitling  the  wife 
to  have  the  profits  applied  on  the  premiums 
annually.  The  husband  kept  the  policy,  and 
paid  the  premiums.  The  husband  and  wife 
separated,  and  the  company,  knowing  this 
fact,  and  without  notice  to  the  wife,  entered 
into  negotiations  with  the  husband  for  a  sur- 
render, and  for  the  issue  of  a  new  policy,  pay- 


able to  his  estate,  pending  which  the  husband 
died,  leaving  a  premium  due  and  unpaid,  of 
which  the  wife  was  not  notified.  Held,  that 
the  company  could  not  forfeit  the  policy. 
Manhattan  Ufe  Ins.  Ok  v.  Smith,  58  ft.  800. 

A  polioy  provided  that  it  should  be  incon- 
testable except  for  fraud,  and  expressly  ad* 
tnitted  the  payment  of  the  premium.  The 
premium  was  not  paid,  but  the  insured  gave 
orders  therefor  on  his  employer,  who  at  bis 
request  refused  to  pay  them.  The  orders 
stipulated  that  if  they  were  not  paid,  the  in- 
sured's rights  should  be  forfeited.  Held, 
that  as  against  the  beneficiary  the  company 
was  estopped  to  deny  the  payment  of  the 
premium.  KUns  v.  NaL  Ben.  Ass'n,  60  B» 
TO3. 

78.  Forfeiture  for  non-payment.— 
1.  General  rules, — The  receipt  of  an  over- 
due premium  by  the  agent  of  a  life  insurance 
company,  and  the  acceptance  thereof  by  the 
company  when  forwarded  to  them,  is  a 
waiver  of  the  condition  of  forfeiture  for  non- 
payment of  a  premium  when  due.  MvL 
Ben.  IAfe  Ins.  Co.  v.  Robertson,  14  R.  & 

Where,  by  the  terms  of  a  policy,  the  non- 
payment of  the  required  annual  premium, 
at  the  designated  time,  is  declared  to  be  a 
ground  of  forfeiture,  but  the  uniform  custom 
of  the  company  has  been  to  give  notice  of 
the  time  when  the  premiums  fall  due,  and 
and  to  collect  the  same  at  the  residence  of 
the  policy-holder,  through  a  local  agent 
residing  in  his  neighborhood,  this  mode  of 
collection  cannot  be  discontinued,  and  pay- 
ment required  at  the  company's  office,  with- 
out notice  to  the  insured;  and  where  the 
company,  under  such  circumstances,  with  a 
view  to  avoid  the  policy,  gives  private  in- 
structions to  the  local  agent  not  to  give  such 
oustomary  notice  to  the  insured,  and  not  to 
call  on  him  as  usual,  for  the  payment  of  the 
premium,  no  right  arises  to  declare  the  pol- 
ioy forfeited,  and  if  the  company  refuses  to 
accept  the  premium  when  duly  tendered, 
and  to  give  the  insured  the  customary  re- 
newal receipt,  the  assured  is  in  equity  en- 
titled to  a  rescission  of  the  contract^  and  a 
return  of  the  premiums  paid  thereon,  with 
interest  from  the  times  or  payment.  Union 
Cent.  L\fe  Ins.  Co.  v.  Pottker,  31  R.  555. 

Where  a  policy  provides  for  forfeiture  in 
case  of  non-payment  of  premiums  at  the 
stipulated  time,  and  that  no  alteration  or 
waiver  of  any  oondition  shall  be  valid  "un- 
less made  at  the  head  office,  and  signed  by 
an  officer  of  the  company,"  an  oral  extension 
of  the  time  of  payment,  bv  a  general  agent, 
at  another  place,  is  invalid!.  Marvin  v.  (7ni> 
versal  Life  Ins.  Co.,  39  R.  657. 

A  life  insurance  company,  accustomed  to 
accept  premiums  on  a  particular  polioy  on 
days  later  than  that  fixed  by  the  polioy  for  the 
payment  thereby,  waives  any  forfeiture  pro- 
vided by  the  policy  for  non-payment  on  the 
specified  day,  and  is  bound,  although  the 
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Insured  wai  fatally  nek  at  the  last  payment, 
and  the  receipt  for  the  first  time  "contained 
the  words  "policy-holder  in  good  health/' 
and  the  company  did  not  know  of  the  sick- 
ness. Cotton  States  Lift  Ins,  Co.  v.  Lester, 
85  R.  122. 

An  insurer  is  estopped  to  insist  on  a  for- 
feiture for  delay  in  payment  of  premiums  if 
his  course  of  conduct  has  led  the  insured  to 
believe  that  the  premiums  would  be  received 
after  the  appointed  day.  Appleton  v.  Pho> 
nix  MuL  L\ft  Ins.  Co.,  47  R.  220. 

A  husband  who  has  procured  a  policy  on 
his  life  for  the  benefit  of  his  wife  and  chil- 
dren may  not  surrender  it,  without  their 
assent,  while  it  is  in  force;  but  if  it  has  be- 
come forfeited  for  non-payment  of  pre- 
miums, he  may  thereafter  surrender  it. 
Whitehead  v.  <y.  Y.  Life  Ins.  Co.,  55  R.  787. 

The  non-payment  of  premiums  after  sur- 
render of  a  policy  in  force  will  not  effect  a 
forfeiture  as  against  the  beneficiaries  who 
are  ignorant  of  the  surrender.     lb. 

The  sickness  of  the  assured,  disabling  him 
from  transacting  business,  is  no  excuse  for 
the  non-payment  of  a  life  premium.  Car- 
pettier  v.  Centennial  MuL  Life  Assn,  56  R. 
855. 

2.  Illustrations.  —  A  life  insurance  policy 
was  issued  to  plaintiff  *s  decedent  in  April, 
1866,  expressed:  to  be  made  in  consideration 
of  a  premium,  already  paid,  and  of  a  like 
sum  to  be  annually  paid  during  the  continu- 
ance of  the  policy,  and  providing  that  the 
policy  should  "not  take  effect  until  the 
premium  was  paid,"  and  that  the  policy 
should  be  forfeited  "in  case  any  premium 
due  upon  the  policy  should  not  be  paid  at 
the  date  when  payable."  The  first  pre- 
mium was  paid  partly  in  cash  and  partly  in 
promissory  notes;  but  the  notes  were  not 
paid,  ana  the  insured  died  March,  1867. 
Held,  that  the  polioy  had  taken  effect,  and 
that  the  non-payment  of  the  notes  did 
not  bar  plaintiffs  recovery,  because  the 
"forfeiture"  clause  referred  to  premiums 
after  the  first  McAllister  r.  New  Eng.  MuL 
Ins.  Co.,  8  R.  404. 

One  whose  life  defendants  had  insured  had 
been  accustomed  to  receive  notice  from  de- 
fendants of  the  time  when  premiums  fell 
due.  He  changed  his  residence,  and  notified 
defendants'  agent  of  the  fact;  but  notice  of 
the  next  premium  falling  due  was  sent  to 
his  former  residence,  ana  consequently  he 
failed  to  pay  the  premium  on  the  day. 
Held,  in  an  action  on  the  policy,  that  the 
defendants  were  bound  by  their  custom  to 
give  notice,  and  could  not  set  up  such  non- 
payment, where  no  notice  had  been  given, 
as  a  forfeiture  of  the  polioy.  Mayer  v.  MuL 
life  Ins.  Co.,  18  R.  84. 

A  policy  contained  the  usual  clause  of 
forfeiture  for  non-payment  of  premiums. 
Departing  from  the  strict  rales  of  the  com- 
pany, a  duly  authorized  agent  had  allowed 
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the  cash  part  of  the  premium  to  be  paid,  one 
half  cash,  the  other  half  by  a  short  note. 
Upon  the  day  the  premium  was  due,  the 
agent  received  the  check  of  assured  for  the 
half  cash  due,  and  a  six  months'  note,  giv- 
ing the  renewal  receipt  for  a  year.  The 
note  contained  the  clause,  "if  not  paid 
at  maturity,  said  policy  is  to  be  null  and 
void."  Neither  check  nor  note  was  paid. 
Held,  1.  The  mere  fact  that  the  note  was  not 
paid  at  maturity  did  not  of  itself  avoid  the 
policy.  It  gave  the  insurance  company  the 
option  of  declaring  a  forfeiture;  out  this 
option  must  be  asserted  by  clear  and  une- 
quivocal acta.  The  clause  of  forfeiture,  be- 
ing inserted  in  the  note  for  the  benefit  of 
the  company,  may  be  waived  by  failure  to 
act,  or  other  circumstances  evincing  an  in- 
tention not  to  claim  the  benefit  of  the  stipu- 
lation. Whether  the  company  has  exercised 
suoh  option,  or  waived  their  rights,  is  a 
question  of  fact  for  the  Jury,  under  all  the 
circumstances  of  the  case.  2.  The  assured 
is  entitled  to  a  renewal,  upon  tendering  at 
the  proper  time  the  proper  amount  oi  pre- 
mium due.  This  amount  does  not  include 
interest  on  premium  notes  previously  given, 
where  the  policy  does  not  provide  for  its 
forfeiture  by  reason  of  non-payment  of  suoh 
interest.  Mutual  Life  Ins,  Co.  v.  French,  27 
R.443. 
A  polioy  stipulated  that  default  in  the 

Kyment  of  any  of  the  annual  premiums  to 
come  due  after  the  first  two  should  not 
work  a  forfeiture  of  the  policy,  but  that  the 
amount  insured  should  be  then  commuted  or 
reduced  to  the  sum  of  the  annual  premiums 
paid.  The  insured  brought  suit  to  have  the 
contract  declared  rescinded,  and  to  obtain  a 
decree  against  the  insurance  company  for 
the  sums  which  he  paid  as  premiums,  upon  the 
ground  that  the  company  asserted  that  the 
polioy  was  forfeited  by  his  failure  to  pay,  and 
declined  to  issue  a  ••  paid-up  policy  "  equal  to 
the  sum  of  the  several  annual  premiums  paid. 
Held,  that  such  suit  could  not  be  maintained, 
where  the  only  obligation  imported  by  the 
terms  of  the  policy  was  to  pay  within  ninetv 
days  after  due  notice  and  proof  of  the  death 
of  the  assured.  Harlow  v.  SL  Louis  MuL 
Life  Ins.  Co.,  28  R.  358. 

The  plaintiff  held  a  participating  polioy  in 
defendant  company  on  the  life  of  her  hus- 
band. The  custom  of  the  parties  had  been 
to  apply  the  dividends  on  the  premiums, 
and  the  amount  of  the  preminms  beinp  thus 
uncertain,  the  defendant  had  been  in  the 
habit  of  furnishing  the  plaintiff  with  an  an- 
nual statement  ox  the  amount  required  to 
renew  the  policy.  Receiving  no  statement 
for  1874,  the  plaintiff  wrote  for  it,  inclosing 
a  post-office  order  for  the  amount  she  sup- 
posed would  be  requisite.  The  defendant 
received  the  letter  in  time  to  have  enabled 
the  plaintiff  to  make  the  requisite  payment, 
if  the  defendant  had  answered  it  promptly, 
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but  it  was  not  answered  until  three  months; 
and  then  the  order  was  returned  as  insuffi- 
cient, with  a  statement  that  the  policy  was 
oanceled  for  non-payment  of  premium.  The 
plaintiff  tendered  the  correct  amount,  which 
was  refused.  Held,  that  the  plaintiff  was 
entitled  to  have  the  policy  declared  in  force, 
and  that  formal  annual  tenders  of  premiums 
were  not  necessary  after  the  refusal,  but  the 
Judgment  should  provide  for  the  payment  of 
the  premiums  due,  with  proper  interest. 
Meyer  ▼.  Knickerbocker  Life  Ins.  Co.,  29  R. 

soo. 

A  life  insurance  company,  being  estopped 
by  its  conduct  to  insist  on  a  forfeiture  of  a 
polioy  for  non-payment  of  premiums,  agreed 
with  the  assured  to  receive  the  overdue 
premiums  and  restore  the  policy  if  a  medical 
reexamination  should  be  satisfactory,  and 
if  not,  to  refund  the  premiums  so  received. 
The  assured  paid  the  overdue  premiums,  but 
the  medical  reexamination  was  unsatisfac- 
tory. The  company  declined  to  revive  the 
policy,  or  refund  the  premiums  so  paid. 
field,  that  the  assured  might  be  reinstated 
in  the  position  he  occupied  when  the  agree- 
ment was  entered  into.  Appleton  v.  Phoenix 
Mut.  Lift  Ins.  Co.,  47  R.  220. 

Where  a  wife  procures  a  policy  on  the  life 
of  her  husband,  for  her  benefit,  paying  the 
premium  out  of  her  estate,  and  assigns  it, 
and  afterward  fails  to  pay  premiums  after 
notice  to  do  so,  and  the  assignee  surrenders 
it  to  the  company, — held,  that  the  polioy  is 
forfeited,  but  that  she  can  recover  from  the 
assignee  the  amount  paid  him  by  the  com- 
pany on  the  surrender,  less  premiums  paid  by 
him.    Frank  v.  Mut.  Life  Ins.  Co.,  55  K.  807. 

74.  Effect  of  civil  war  on  payment 
Of  premiums.* — The  authority  of  an  agent 
residing  in  the  southern  states,  of  a  New 
York  insurance  company,  to  receive  pay- 
ments of  premiums,  was  not  revoked  by  the 
war  of  the  rebellion.  Manhattan  Life  Ins. 
Co.  v.  Warwick,  3  R.  218.  S.  P.,  Robinson 
v.  International  Life  Assur.  Soe.,  1  R.  490; 
New  York  Life  Ins.  Co.  v.  Clapton,  3  R.  290; 
Statham  v.  N.  Y.  Life  Ins.  Co.,  7  R  737; 
Cohen  v.  N.  Y.  Mut.  Life  Ins.  Co.,  10  R.  522; 
Sands  v.  N.  Y.  Life  Ins.  Co.,  10  R.  535. 

So  the  war  did  not  operate  to  revoke  the 
authority  of  the  agent  residing  in  the  south, 
of  a  foreign  (English)  insurance  company. 
Robinson  v.  Interned.  Lfe  Ass.  Co.,  1  R.  49a 

Where  a  policy  is  conditioned  to  be  void 
on  the  non-payment  of  the  annual  premium, 
a  failure  to  pay  such  premium,  caused  by  the 
intervention  of  war  between  the  territories 
in  which  the  insurance  company  and  the  in- 
sured respectively  reside,  avoids  the  polioy, 
and  it  is  not  revived  by  a  tender,  after  the 
war,  of  the  unpaid  premiums  with  interest. 
Worthingion  v.  Charter  Oak  Life  Ins.  Co.,  19 
R.495. 

•See  notes  on  failure  to  pay  premiums  on 
account  of  war,  19  &.  att-ftl7 ;  9R.  m. 


If  a  failure  to  pay  the  annual  premiuoi 
be  caused  by  the  intervention  of  war  between 
the  territories  in  which  the  insurance  com- 
pany and  the  Insured,  respectively,  reside, 
which  makes  it  unlawful  for  them  to 
hold  intercourse,  the  policy  is  nevertheless 
forfeited  if  the  company  insist  on  the  con- 
dition; but  in  such  ease,  the  assured  is  en* 
titled  to  the  equitable  value  of  the  polioy 
arising  from  the  premiums  actually  paii 
New  York  Life  Ins.  Co.  ▼.  Statham,  19  R. 
512.  Compare  DiUard  w.  Manhattan  Ufs 
Ins.  Co..  9  K.  167. 

A  policy  of  life  insurance,  Issued  before 
the  war,  bye  corporation  in  New  Jersey, 


for  the  benefit  of  parties  in  Virginia,  where 

Sremiuma  had  previously  been  paid,  is  not 
issolved  or  forfeited  for  the  mere  non- 
payment of  a  premium  falling  dam  daring 
the  war,  and  where  the  payment,  with 
proper  interest*  was  promptly  tendered  at 
its  termination.  The  payment  had  become 
impossible  by  the  act  or  force  of  the  law, 
and  for  that  reason  was  suspended,  and 
excused  for  the  time  being.  MuU  Ben.  Life 
Ins.  Co.  r.  BUlyord,  18  R.  741.  S.  P.,  Mar- 
tine  v.  InternaL  Life  Ins.  Soe.,  IS  R.  029; 
MuL  Ben.  Life  Ins.  Co.  v.  Atwood,  18  K, 
652. 

A  condition  for  the  payment  of  a  premium 
on  a  life  policy  after  the  first  is  sui  generis* 
and  not  of  the  nature  of  a  condition  prece- 
dent to  the  vesting  of  a  right,  and  is  sub- 
ject to  be  suspended,  the  same  as  clauses  for 
performance  in  any  other  contract.  MuL 
Ben.  Life  Ins.  Co.  v.  HiUyard,  18  R.  741. 

The  fact  that  the  insurance  company  is 
mutual  does  not  create  a  partnership  among 
the  insured,  so  as  to  make  the  contract  con- 
tinuing; the  insurance  is  between  the  cor- 
poration and  the  insured.     lb. 

The  fault  of  the  rebellion  cannot  be  im- 
puted to  the  plaintiffs,  so  as  to  make  the  non- 
payment their  fault;  the  law  deals  with  the 
existence  of  hostilities,  and  considers  all 
citizens  of  the  belligerent  states  respectively 
as  mutual  enemies.  The  causes  of  the  con- 
test do  not  affect  the  legal  results  between 
the  individuals.    lb. 

A  contract  of  life  insurance  between  cit- 
izens of  different  states,  lawful  in  its  incep- 
tion, and  upon  which  large  sums  of  money 
have  been  paid  for  premiums,  is  not  dis- 
solved by  war  between  the  states.  The 
contract  remains.  The  remedy  simply  is 
suspended,  but  revives  with  the  return  of 

roe.    Cohen  v.  N.  Y.  MuL  Life  Ins.  Gfc,  10 
522. 

75.  Assignment  of  the  policy.*  — 
Policies  of  insurance  are  governed  by  the 

*  Assignment  of  policy,  generally,  see  note, H 
B.  148-148. 

Assignment  of  policy  to  one  having  no  Insur- 
able interest,  see  notes,  27  B.  827,  Ms;  at  H. 
862-868. 

Surrender  or  assignment  must  be  with 
of  beneficiary,  see  note.  MB. »«.»». 
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rales  applicable  to  ordinary  simple,  written 
contracts.  A  policy  issued  to  a  person  in 
his  own  name,  payable  to  his  representa- 
tives, is  assignable  by  him  with  effect  to 
enable  the  assignee,  on  the  death  of  the  in- 
sured, to  recover  the  snm  named  in  the  pol- 
icy, whether  he  paid  a  full  consideration 
therefor  or  not.  St  John  v.  Amer.  Mutual 
Life  Ins.  Co.,  64  D.  529.  Contra,  Gosling  v. 
Caldwell,  27  R.  774. 

The  assignee  of  a  policy  need  not  have  an 
insurable  interest  in  the  life  of  the  assured, 
in  order  to  entitle  him  to  recover  the 
amount  of  the  insurance.  8L  John  v.  Amor* 
icon  MuL  L.  Ins.  Co.,  64  D.  529;  Clark  v. 
Allen,  23  R.  496;  Mutual  Life  Ins.  Co.  r.  Air 
ten,  52  R  245;  Bursinger  v.  Bank  of  Water* 
town,  58  R  848.  Contra,  see  Franklin  IAfe 
In*.  Co.  v.  Howard,  13  R  313;  Mo.  Valley 
Life  Ins.  oo.  v.  Sturges,  26  R.  761;  Helmetag 
v.  Miller,  52  R  316;  Mo.  Valley  IAfe  Ins.  Ok 
v.  McCrum,  59  R.  537. 

The  power  of  assignment  of  a  life  policy  is 
not  limited  by  a  provision  to  pay  the  sum 
secured  to  the  "legal  representatives  "  of  the 
insured,  but  the  provision  is  designed  to  apply 
only  in  case  the  latter  had  died  without  hav- 
ing previously  assigned,  where  the  contract 
was  with  the  "assured,  his  executors,  ad- 
ministrators, and  assigns,"  and  at  the  bot- 
tom of  thi  policy  were  the  words,  "N.  B. 
If  assigned,  notice  to  be  given  the  company." 
New  fork  Lift  Ins.  Co.  v.  Flack,  56  D.  742. 

The  reasons  requiring  the  underwriters' 
assent  to  make  assignments  of  fire  policies 
valid  do  not  obtain  in  case  of  an  insurance  on 
human  life.     lb. 

Notice  of  assignment'  of  a  policy  is  suffi- 
ciently early  when  given  two  days  subse- 
3uent  to  the  assignment,  although  after  the 
eath  of  the  assured,  if  the  policy  does  not 
specify  any  particular  time  within  which 
notice  is  to  be  given.    lb. 

Assignments  of  insurance  policies  are  au- 
thorized by  the  Maryland  act  of  1829,  chap- 
ter 61,  policies  being  but  choses  in  action  for 
the  payment  of  money,  and  all  contracts  for 
the  payment  of  money,  whether  express  or 
implied,  being  within  the  purview  of  that 
act.    lb. 

A  policy  upon  the  life  of  the  husband  for 
benefit  of  his  wife  cannot  be  assigned  so  as 
to  destroy  the  rights  of  the  wife.  Eadie  v. 
SUmmon,  82  D.  395. 

An  assignment  of  policies  of  life  insurance 
by  an  insolvent  debtor,  in  trust  for  the  bene- 
fit of  his  wife,  is  fraudulent  and  void  as 
against  his  creditors.  Appeal  of  Elliott,  88 
D.  525. 

Assignment  by  a  wife  of  a  policy  on  the 
life  of  her  husband,  which  was  made  payable 
to  her  for  her  sole  use,  and  in  case  of  her 
death  before  his,  to  be  paid  to  her  children, 

S'ves  to  the  assignee  no  valid  claim  to  the 
nd,  where  his  assignor  died  before  her  hus- 
band.    But  where  the  assignee  paid  an  an- 
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nual  premium  on  the  policy  after  the  assign* 
ment,  he  is  equitably  entitled  to  a  repayment 
thereof  from  the  fund.  Connecticut  MuL  Life 
Ins.  Co.  v.  Burroughs,  91  D.  725. 

A  life  policy  taken  out  by  a  husband  on 
his  own  lite  for  the  benefit  of  his  wife  is  as- 
signable during  his  life,  with  her  consent,  as 
collateral  security  for  his  debts  where  there 
is  no  statute  directly  prohibiting  it,  and  she 
is  debarred,  by  the  assignment,  from  recov- 
ering the  proceeds  of  the  policy.  Charter  Oat 
Life  Ins.  Co.  r.  Brant,  4  R.  328. 

A  policy  procured  bv  one  on  his  own  life 
for  the  benefit  of  his  wife  and  children  is  not 
assignable  by  him  during  the  life  of  any  of 
the  beneficiaries.  Robinson  v.  DuvaU,  42  R 
208. 

A  husband  may  orally  assign  a  policy  of 
insurance  on  his  own  life  to  his  wife.  Chap- 
man y.  Mcllwrath,  46  R  1. 

An  assignment  by  a  son  of  an  insurance 
policy  on  his  own  life  as  security  for  a  debt 
from  his  father  to  the  assignee  is  valid. 
Bursinger  v.  Bank  of  Watertoum,  58  R  848. 

A  husband  procured  an  insurance  upon 
his  life  for  the  benefit  of  his  wife,  and  deliv- 
ered her  the  policy.  Afterward,  without 
consideration,  and  without  any  design  to 
part  with  her  property  therein,  but  by  the 
undue  influence  and  control  of  her  husband, 
she  was  induced  to  execute  an  assignment  of 
the  policy,' without  any  knowledge  of  the 
purpose  or  purport,  to  a  third  person,  who 
assigned  it  to  a  fourth,  and  these  assignees 
paid  the  premiums.  In  an  action  on  the 
policy,  wherein  the  wife  was  made  a  party 
by  order  of  interpleader, — held,  that  she 
was  entitled  to  the  amount  of  the  insurance, 
independent  of  the  question  whether  the 
policy  was  assignable  under  the  statute. 
Fowler  v.  Butterly,  34  R.  507. 

8.  insured  his  life  for  the  benefit  of  his 
wife,  and  paid  the  premiums  until  her  death, 
he  and  two  children  surviving.  Afterward 
he  assigned  his  interest  to  hT,  as  security, 
and  H.  paid  the  premiums  until  S.'s  death. 
Held,  that  on  the  wife's  death  one  third  of 
the  policy  went  to  the  husband,  and  two 
thirds  to  the  children,  and  that  H.  could 
take  only  the  one  third,  but  that  he  was  en- 
titled to  be  reimbursed  for  the  premiums  he 
had  paid,  with  interest.  Barley  v.  Heist, 
44  R  285. 

A  insured  his  life  for  the  benefit  of  B,  who 
had  no  insurable  interest.  B  assigned  the 
policy  during  A's  life  to  C,  who  had  no  in- 
surable interest.  C  paid  assessments,  and 
on  A's  death  collected  the  insurance.  Held, 
that  A's  administrator  could  recover  the 
same  from  C,  less  the  assessments.  Gilbert  v. 
Moose,  49  R  570. 

A  applied  for  an  insuranoe  of  his  own  life. 
On  calling  for  the  policy,  he  told  the  com- 
pany that  he  wanted  it  transferred  to  B, 
who  was  not  his  relative  or  creditor,  but  at 
that  time  was  a  surety  on  his  official  bond. 
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An  assignment  was  accordingly  executed  in 
duplicate,  one  being  forwarded  to  the  com* 
pany,  the  other  retained  by  A,  who  also 
retained  the  policy  and  paid  all  the  pre- 
miums. No  breach  of  the  official  bond  ever 
occurred.  Held,  that  although  the  assign- 
ment had  not  been  delivered  to  B,  yet  it 
would  be  regarded  as  a  direction  to  pay  the 
money  to  B,  given  on  the  issuing  of  the 
policy,  and  that  B  was  entitled  to  the  money. 
Scott  v.  Dickson,  56  R  192. 

76.  Revival  of  forfeited  policy.  —- 
Where  a  revival  of  a  forfeited  life  policy  ia 
assented  to,  the  original  contract  is  rein- 
stated, with  all  its  terms  and  the  new  terms 
expressed  in  the  application  for  revival. 
Metropolitan  Lift  Ins.  Co.  v.  McTague,  60  R 
661. 

77.  Provisions  respecting:  residence, 
travel,  etc  —  The  insured  has  a  right  to 
reside  in  a  foreign  country,  without  further 
permission  or  payment,  where  the  policy 
and  the  application  described  him  as  resid- 
ing there,  although  he  is  specially  permitted 
by  the  policy  to  travel  to  other  places,  and 
an  indorsement  upon  the  policy  gives  him 
permission  to  reside  in  such  foreign  coun- 
try, upon  the  payment  of  a  sum  not  named. 
Forbes  v.  Amer.  MuL  Lift  Ins.  Co.,  77  D. 
360. 

The  receipt  of  the  premium  on  a  policy  of 
life  insurance  by  an  authorized  agent  of  the 
company  is  a  waiver,  binding  on  the  com- 
pany, of  a  forfeiture  for  violation  of  a  condi- 
tion against  residing  in  a  restricted  district, 
where  such  violation  is  known  to  the  agent 
at  the  time  of  the  receipt  of  the  premium. 
Walsh  v.  jEtna  Life  Ins.  Co.,  6  R  664. 

78.  Death,  and  proof  thereof.*  — 
Where  a  policy  requires  notice  and  proof  of 
death  as  a  condition  precedent  to  payment, 
notice  alone  is  not  sufficient;  and  though  the 
insurers,  on  receipt  of  such  notice,  do  not 
call  for  further  proof,  they  do  not  thereby 
waive  their  right  to  insist  upon  it.  O'Reilly 
v.  Guardian  MuL  Life  Ins.  Co.,  19  R 
161. 

A  life  policy  was  payable  in  sixty  days 
after  receipt  and  acceptance  of  proofs  of 
death.  The  company  was  in  the  habit  of 
furnishing  blanks  for  such  proofs,  on  applica- 
tion. The  plaintiff  applied  for  them,  and 
the  company  refused  them  on  the  ground 
that  the  policy  was  void,  and  it  recognized 
no  claim  under  it.  Held,  a  waiver  of  proofs 
of  death.  Orattan  v.  Metropolitan  Life  Ins, 
Co.,  36  R  617. 

Where  a  life  insurance  company  has  re- 
fused to  pay  a  policy  on  the  grounds  of  non- 
membership  and  forfeiture  for  non-payment 
of  premiums,  no  formal  preliminary  proof  of 
death  is  necessary.  Kansas  Protective  Union 
v.  Whitt,  69  R.  607. 

*  Letten  of  administration  upon  estate  of  in- 
sured, whether  evidence  of  death,  see  note,  19  B. 
146-160, 


70.  Suicide.*— A  condition  in  a  life 
policy  that  it  shall  be  void  if  the  insured 
"shall  die  by  his  own  hand"  requires  a  vol- 
untary aot  of  self-destruction;  and  does  not 
take  effect  on  his  committing  suicide  while 
insane.  Breasted  v.  F.  L.  <k  T.  Co.,  69  D. 
482;  Eastabrook  v.  Union  MuL  L\fe  Ins.  Co., 
89  D.  743;  Phadenhauer  v.  Qermama  L\fe 
Ins.  Co.,  19  R  623;  Phillips  v.  La.  Eq.  Life 
Ins.  Co.,  21  R  549;  Conn.  Mut.  Life  Ins.  Co. 
v.  Oroom,  27  R  689;  Sdtultt  v.  Ins.  Co.,  48 
R676. 

Where  a  proviso  in  a  life  policv  is,  that  it 
shall  be  void  if  the  assured  "shall  die  by 
suicide,"  and  the  assured  took  a  rope  and 
hanged  himself,  there  can  be  no  recovery  on 
the  policy,  although  the  aot  of  self-destruc- 
tion was  committed  under  the  influence  of 
insanity,  in  the  absence  of  evidence  proving 
delirium  or  madness,  or  that  the  act  was  in- 
voluntary. Cooper  v.  Mass.  MuL  Life  Ins. 
Co.,  3  R  451.  S.  P.,  Van  Zandi  v.  MuL 
Ben.  Life  Ins.  Co.,  14  R.  215. 

Death  from  an  overdose  of  laudanum, 
taken  by  mistake,  while  in  a  drunken  con* 
dition,  is  not  dying  "by  his  own  hand";  but 
death  from  laudanum  taken  with  intent  to 
destroy  life,  though  while  in  a  drunken  con* 
dition,  would  be  dying  "  by  his  own  hand." 
Equitable  Ufe  Ass.  8oc  v.  Paterson,  5  R  535. 
S.  P.,  Pen/old  v.  Universal  Life  Ins.  Co.,  39 
R  660;  N.  W.  MuL  Life  Ins.  Co.  v.  Hazelett, 
55  R  192. 

Where,  from  the  facts,  it  appears  that  the 
death  of  the  assured  was  caused  either  by 
an  accidental  injury  or  the  suicidal  act  of 
the  deceased,  the  presumption  is  against  sui- 
cide. MaUory  v.  Travelers  Ins.  Co.,  7  R 
410. 

A  condition  in  a  life  policy  that  the  policy 
shall  be  void  if  the  insured  shall  die  by 
suicide,  sane  or  insane,  avoids  the  policy 
in  case  the  insured  died  by  his  own  hand, 
notwithstanding  he  was  of  unsound  mind, 
and  wholly  unconscious  of  the  aot  Bigelow 
v.  Berkshire  Life  Ins.  Co.,  19  R  628,  note. 
Compare  Adktns  v.  Columbia  Life  Ins.  Co., 
35  R  410. 

Under  a  contract  of  life  insurance  issued 
by  a  mutual  company,  conditioned  to  be 
subject  to  any  by-laws  thereafter  to  be  en- 
acted, the  insured  is  bound  by  a  subsequent 
by-law  forfeiting  such  policies  when  the  in* 
sured  should  die  by  his  own  hand,  sane  or 
insane.  Supreme  Commandery  etc  ▼.  Ains- 
worth,  46  R  332. 

In  an  aotion  on  a  life  policy,  containing  a 
proviso  that  in  case  the  assured  should  die 
"by  his  own  hands"  the  policy  should  be 
void,  it  appeared  that  the  assured  took  hit 
own  life  uy  shooting  himself.    The  judgs 

*  Suicide  of  assured,  when  a  defense  to.acMon, 
considered  exhaustively  in  a  note,  69  D.  487-4*7. 
See  also  note,  8  R.  464-467. 

Death  by  suicide,  M  sane  or  insane."  sss  note 
19R.626-6S0. 
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charged  the  jury  that  if  the  assured  was 
incapable  of  determining  whether  the  act 
which  he  did  was  right  or  wrong,  the  com- 
pany was  liable.  Held,  error.  Van  Zandt 
v.  MuL  Ben.  Lift  Ins.  Co.,  14  R.  215. 

80.  Death  in  known  violation  of 
law.*  —  The  insured  does  not  come  to  his 
death  in  known  violation  of  laws  of  the  land, 
within  the  meaning  of  a  policy  containing  a 
clause  that  in  case  the  insured  should  die  ia 
the  known  violation  of  any  law  of  the  state, 
or  of  the  United  States,  or  of  any  govern- 
ment where  he  might  be,  the  policy  should 
be  void,  where  he  is  killed  in  a  personal 
rencontre  while  acting  in  the  lawful  defense 
of  his  person,  when  he  had  reasonable  cause 
to  apprehend  a  design  on  the  part  of  his  ad- 
versary to  do  him  a  great  personal  injury, , 
and  did  apprehend  immediate  danger  of  such 
design  being  accomplished.  If  he  had  killed' 
his  adversary  under  such  circumstances,  it 
would  have  been  a  case  of  justifiable  homi- 
cide under  the  statute  of  Missouri,  and  not 
a  violation  of  the  law.  Overton  v.  St.  Louis 
Mutual  L.  Ins.  Co.,  90  D.  455. 

A  policy  contained  a  proviso  that  "in  case 
the  insured  shall  die  in  the  known  violation 
of  any  law,"  the  policy  should  be  void.  In  an 
action  on  the  policy,  it  appeared  that  the  in- 
sured had  personal  and  financial  difficulties 
with  the  family  of  C,  and  that  while  he  was 
attempting  to  seize  C.'s  team,  C.  jumped  from 
his  wagon  and  started  at  if  to  leave  the  team, 
but  suddenly  turned,  drew  a  pistol,  and  shot 
the  insured,  killing  him  almost  instantly. 
Held,  that  it  was  error  not  to  submit  the 
case  to  the  jury  to  determine  whether  the 
death  of  the  insured  was  caused  by  a  known 
violation  of  the  law  on  his  part,  and  whether 
the  death  was  a  natural,  reasonable,  or  le- 
gitimate consequence  of  the  act  of  the  in- 
sured. Bradley  v.  MuL  Ben,  L\ft  Ins,  Co., 
6  R.  115. 

No  recovery  can  be  had  upon  a  policy  of 
life  insurance,  on  the  ground  of  public  policy, 
if  death  results  from  the  insured  having  vol- 
untarily submitted  herself  to  an  illegal  oper- 
ation, known  to  her  to  be  dangerous  to  life, 
with  intent  to  cause  an  abortion,  without 
any  justifiable  medical  reason.  Hatch  v. 
MuL  Life  Ins.  Co.,  21  R.  541. 

A  policy  was  conditioned  to  be  void  if  the 
assured  should  die  "  in  or  in  consequence  of 
the  violation  of  the  laws."  .  The  assured  and 
his  brothers  planned  an  assault  upou  R,  and 
in  pursuance  thereof,  one  of  them  seized 
and  held  him  while  the  assured  beat  him.  B. 
drew  a  pistol,  and  the  assured,  seeking  to 
escape,  was  killed  by  its  discharge.  B.  testi- 
fied that  the  discharge  was  accidental.  Held, 
that  the  policy  was  avoided.  Murray  v. 
N.  Y.  Life  Ins.  Co.,  48  R.  658. 

A  life  policy  was  conditioned  to  be  void 
if  the  insured  should  die  "in  the  known 

*  Execution  of  party  Insured  for  commission  of 
felony,  see  note,  2i  K.  642, 51& 
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violation  of  law.'*  He  assaulted  a  married 
woman,  without  cause  or  justification,  and 
her  husband,  while  defending  her,  killed  him. 
Held,  that  the  policy  was  avoided.  Bloom 
v.  Franklin  Life  Ins.  Co.,  49  R.  469. 
•  A  policy  was  conditioned  to  be  void  if  the 
insured  should  "  die  while  violating  any  law, n 
etc.  The  insured,  with  an  accomplice,  went 
to  the  state  treasury  at  the  capitol,  and  pre- 
senting pistols,  they  demanded  the  money  of 
the  treasurer.  He  delivered  the  money  to 
them,  and  they  started  away  with  it,  and 
had  nearly  reached  the  outer  door  of  the 
capitol,  when  they  were  fired  upon  by  a 
policeman,  and  the  insured  was  killed.  Held, 
that  the  policy  was  not  avoided.  Griffin  v. 
Western  Mut.  Assn,  57  R.  848. 

81.  Insurance  against  accident.* — 
1.  General  principles.  — In  an  action  upon  a 
policy  of  insurance  against  accident,  the 
question  whether  or  not  the  injured  party 
was  guilty  of  negligence  contributing  to  the 
accident  does  not  arise.  Schneider  v.  Provi- 
dent Life  Ins.  Co.,  1  R.  157. 

The  proceeds  of  an  accident  policy  cannot 
be  claimed  in  reduction  of  damages  by  a 
town  in  an  action  against  it  for  injuries  re- 
ceived from  a  defect  in  a  highway.  Harding 
v.  Town  of  Towns/icnd,  5  R.  304.  See  also 
Clark  v.  Wilson,  4  R.  532. 

Where  a  policy  does  not  require  that  the 
preliminary  proof  shall  give  the  mode  and 
manner  of  death,  but  merely  proof  of  the 
injury,  and  that  the  death  was  occasioned  by 
such  accidental  injury,  the  plaintiff  may 
recover,  although  the  preliminary  proofs  un- 
wittingly ascribe  the  injury  to  a  wrong  cause. 
N.  Amer.  Life  etc  Ins.  Co.  v.  Burroughs,  8  R. 
212. 

Where  a  traveler  by  railway,  while  asleep 
and  unconscious,  involuntarily  arose  and 
walked  to  the  car  platform,  and  fell  there- 
from and  was  injured,  this  is  not  a  case  of 
"voluntary  exposure,"  "design,"  or  "self- 
inflicted  injuries."  ScJteiderer  v.  Travelers 
Ins.  Co.,  46  R.  618. 

An  accident  policy  excepting  death  or  in* 
jury,  where  there  was  no  external  and  visible 
sign,  and  by  taking  poison,  covers  the  case 
of  taking  poison  by  mistake.  Pollock  v.  U.  S. 
Mut.  Accident  Assn,  48  R.  204. 

An  injury  sustained  by  one  in  an  affray, 
without  his  fault,  is  an  accident  within  the 
meaniug  of  an  insurance  contract.  Supreme 
Council  etc  v.  Qarrigvs,  54  R.  298. 

2.  Illustrations. — Where  the  plaintiff  was 
killed  while  attempting  to  set  upon  a  train 
of  cars  in  slow  motion, — held,  that  it  was 
not  such  wanton  exposure  as  would  excuse 
the  company  from  liability  under  a  provision 
in  the  policy  that  the  company  should  not  be 
liable  for  any  injury  happening  to  the  assured 
by  reason  of  his  "  willfully  and  wantonly  ex- 
posing himself    to    unnecessary   danger  or 

*  Bee  note  on  insurance  against  accident,  84  B. 
240. 
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r»r1LN    Schneider  y.  Provident  Life  Ins.  Co., 
R.  157. 

The  plaintiff's  intestate  held  a  policy  by 
which  defendant  agreed  to  pay  a  certain  sum 
in  event  of  intestate's  death,  etc.,  "when 
caused  by  any  accident  while  traveling  by 
public  or  private  conveyances  provided  for 
the  transportation  of  passengers."  The  de- 
fendant in  prosecuting  a  journey,  while  pass- 
ing on  foot  oy  the  usual  route  from  a  steam- 
boat landing  to  a  railway  station  about 
seventy  rods  distant,  slipped  and  fell,  from 
which  she  received  injuries  causing  death. 
Held,  that  such  injury  and  death  were  within 
the  terms  of  the  policy.  •  An  injury  received 
while  necessarily  walking,  in  the  actual  prose- 
cution of  a  journey,  is  received  while  travel- 
ing in  a  public  conveyance  within  the  mean- 
ing of  the  policy,  when  such  walking  is  the 
actual  and  necessary  accompaniment  of  such 
travel  Northrup  v.  Railway  Pass.  Assur.  Co., 
8  R.  724.  See  oontra,  Ripley  v.  Ins.  Co.,  16 
WalL336. 


A  policy  provided  for  cases  where  the 
insured  should  sustain  "  personal  injury 
caused  by  an  accident,  ....  and  such 
injury  shall  occasion  death."  The  court 
charged,  in  effect,  that  if  the  injury,  being 

S reduced  by  accident,  but  not  causing  death, 
id  cause  the  deceased  to  fall  into  the  water, 
where  he  died  from  drowning,  then  the  death 
was  accidental  within  the  meaning  of  the 
,  policy.     Held,  correct.    MaUory  v.  Travelers 
Ins.  Co.,  7  R.  410. 

An  accident  policy  was  issued  containing 
a  stipulation  that  the  insurance  should  not 
embrace  any  "  death  caused  by  natural  dis- 
ease, surgical  operation,  unreasonable  impru- 
dence. "  While  the  insured,  who  used  to  be  a 
farmer,  was  pitching  hay  in  the  field  of  a  rel- 
ative whom  he  was  visiting,  the  handle  of 
the  pitch-fork  slipped  through  his  hands  and 
struck  him  in  the  bowels,  inflicting  an  injury 
whioh  produced  peritoneal  imflammation,  in 
consequence  of  which  he  died.  Held,  that 
this  was  a  case  of  death  resulting  from  an 
injury  occasioned  by  "accident."  North 
American  Life  etc.  Ins.  Co.  v.  Burroughs,  8  R. 
212. 

The  plaintiff  was  insured  against  accidents 
while  traveling  on  conveyances  of  any  com- 
mon carrier,  provided  he  complied  with  the 
rules  and  regulations  of  the  carrier,  and  ex- 
ercised due  diligence  for  self-protection. 
While  riding  on  a  railway  car,  on  approach- 
ing a  station,  he  stood  on  the  steps,  in  viola- 
tion of  the  carrier's  rule,  known  to  him,  and 
was  thrown  therefrom  and  injured.  Held, 
that  he  could  not  recover  on  the  policy. 
Bon  v.  Railway  Pass.  Assur.  Co.,  41  R.  127. 
A  policy  against  accident  provided  that 
,  there  should  be  no  recovery  for  death  or  in- 
jury in  consequence  of  exposure  to  obvious 
or  unnecessary  danger,  and  that  the  insured 
should  use  all  diligence  for  personal  safety 
and  protection.    The  insured  was  killed  by 


a  railway  train  while  he  was  running  on  the 
track  in  front  of  it,  in  the  night,  to  get  on  a 
train  approaching  in  the  other  direction  on  a 
parallel  track,  field,  that  there  could  be  no 
recovery.  Tuttle  v.  Travelers  Ins,  Co,,  45 
R.  316. 

An  accident  policy  excepted  death  or  in- 
jury "  by  voluntary  exposure  to  unnecessary 
danger,'  and  "while  walking  or  being  on 
the  road-bed  or  bridge  of  any  railway."  The 
insured  stepped  off  a  railway  train  stopped 
at  a  drawbridge  at  night,  fell  through  a  con- 
cealed hole  in  the  bridge,  and  was  killed. 
Held,  not  within  the  exceptions.  Burkhard 
v.  Travelers  Ins.  Co.,  48  R.  206. 

A  railway  brakeman,  insured  against  acci- 
dent, gave  the  insurers  a  written  order  on 
his  company  for  the  premiums  as  they  fell 
due,  which  they  delivered  to  the  railroad 
company.  That  company  neglected  to  pay 
one  installment,  and  while  it  was  in  arrear 
the  brakeman  was  killed  by  accident.  Held, 
that  the  policy  was  not  forfeited,  and  the 
beneficiary  might  .recover,  notwithstanding 
it  provided  that  there  could  be  no  liability 
for  an  injury  occurring  while  any  premium 
was  in  arrear.  Lyon  v.  Travelers  Ins,  Co., 
54  R.  354. 

A  policy  provided  that  in  case  of  accidental 
injuries  which  should  "wholly  disable  and 
prevent  him  from  the  prosecution  of  any  and 
every  kind  of  business  pertaining  to  his  oc- 
cupation," the  insured  should  be  indemnified 
against  loss  of  time  thereby  "for  such  a 
period  of  continuous  total  disability "  as 
should  immediately  fellow,  not  exceeding, 
eta  In  an  action  thereon,  the  jury  were  in- 
structed that  the  defendant  was  liable  if  by 
the  accident  the  plaintiff  had  been  disabled 
in  any  way  from  prosecuting  the  business  in 
whioh  he  was  engaged,  and  that  the  plaintiff 
was  entitled  to  recover  for  such  time  as  he 
was  "  rendered  wholly  unable  to  do  his  ac- 
customed labor;  that  is,  to  do  substantially 
all  kinds  of  his  accustomed  labor,  to  some 
extent."  Held,  error.  Saveland  v.  Fidelity 
etc.  Co.,  58  R.  868. 

82.  Live-stock  insurance.  —  Insurers 
of  safe  carriage  of  stock  are  liable  for  an  ac- 
cident to  the  stock  while  being  transshipped 
from  cars  to  a  boat,  under  a  policy  which 
covered,  with  the  usual  exceptions,  the 
perils  of  railway  and  river,  and  by  special 
indorsement  fixed  the  places  of  shipment 
and  destination,  and  the  route  to  be  taken. 
JCtna  Ins.  Co.  v.  Stivers,  95  D.  467. 

The  risk  assumed  by  an  insurance  com- 
pany in  insuring  horses  described  with  other 
insured  property  as  situated  in  "  section  22, 
town  99,  range  7  west,"  which  was  the  farm 
of  the  assured,  is  not  necessarily  limited  to 
the  use  of  the  horses  on  section  22,  if  there 
is  no  express  provision  in  the  policy  so  limit- 
ing their  use,  but  extends  to  the  ordinary 
and  beneficial  use  of  them,  whether  on  the 
farm,  or  temporarily  absent  therefrom;  and 
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the  company  is  liable,  where  the  assured, 
while  hauling  his  grain  to  market,  stopped 
overnight  at  a  hotel  and  put  his  horses  in  the 
bam,  and  the  barn,  together  with  one  of  the 
horses,  was  destroyed  by  fire  during  the  night, 
notwithstanding  the  company  had  not  con- 
sented to  the  use  of  the  team  off  from  section 
22,  the  policy  containing  the  usual  condition 
against  increasing  the  risk  without  the  com- 
pany's consent  Peterson  v.  Mississippi  V.  I. 
Co.,  95  D.  748. 

88.  Tornado  insurance.  —In  an  action 
on  a  policy  of  insurance  against  tornadoes, 
it  is  competent  to  show  the  effect  of  the 
storm  on  other  property  in  the  neighborhood, 
to  determine  whether  it  was  a  tornado, 
Poggensee  ▼.  Mutual  Fire  etc.  Ins.  Co.,  58  R. 
tlft. 

IV.  Marine  Insurance. 
1.  Insurable  Interest, 

84.  In  general.  —  Interest  at  the  time 
of  loss  need  not  be  identical  with  that  exist- 
ing at  the  time  of  the  insurance;  but  the 
interest  must  continue.  Bell  v.  W.  M.  A  F. 
/.  Co.,  39  D.  642. 

In  an  action  on  a  policy  of  insurance,  the 
petition  alleged  that  the  plaintiffs,  being  the 
owners  of  a  quantity  of  ice,  oonsigned  it  to 
8.  k  K.,  to  be  sold  by  them  on  commission; 
that  plaintiffs  ordered  the  consignees  to 
have  the  ice  insured,  which  they  agreed  to 
do,  but,  instead  of  insuring  it  in  the  names 
of  plaintiffs,  they  made  the  insurance  in 
their  own  names;  that  a  portion  of  the  ice 
was  lost  by  a  peril  provided  against,  and  the 
consignees  assigned  the  policy  to  plaintiffs. 
Defendants  demurred,  on  the  ground  that 
the  consignees  had  no  insurable  interest  in 
the  ice,  and  the  demurrer  was  sustained. 
Beld,  error,  because  when  a  consignee  ac- 
cepts a  consignment,  with  instructions  from 
his  principal  to  insure  for  their  benefit,,  it 
becomes  his  duty  to  insure,  and  if  he  ne- 

8 loots  to  do  so,  and  a  loss  occurs,  he  is  liable. 
haw  v.  JEina  Ins.  Co.,  8  R.  150. 

85.  Bight  of  part  owner  to  insure. 
—  A  part  owner  of  a  vessel  has  no  authority 
to  insure  for  the  rest  of  the  owners.  Finney 
v.  Fab-haven  Ins.  Co.,  38  D.  397.  If  he  does 
so,  and  a  loss  ensues,  no  recovery  can  be 
had,  unless  an  express  authority  to  make 
the  insurance,  or  a  subsequent  ratification, 
is  shown.  Blanchard  v.  WaUe,  48  D.  474; 
Finney  v.  Warren  Ins.  Co.,  35  D.  343.  Hence 
a  policy  taken  upon  the  whole  vessel  in  his 
own  name,  without  previous  authority  or 
subsequent  ratification  by  the  other  owners, 
is  invalid,  exoept  as  to  the  interest  of  the 
part  owner  obtaining  it.  Knight  v.  Eureka 
Marine  In*.  Co.,  20  R.  778. 

Where  such  policy  was  intended  by  the 
insurer  to  cover  the  whole  vessel,  for  the 
benefit  of  all  concerned,  but  is  invalid,  ex- 
cept as  to  the  interest  of  the  part  owner 
procuring  it*  the  insurer  is  only  liable  to 


such  part  owner  for  suoh  a  portion  of  the 
sum  insured  as  his  interest  bears  to  the 
whole.     lb. 

A  part  owner  of  a  vessel,  who  Las  char- 
tered the  remaining  portion,  with  a  covenant 
to  pay  the  value  in  case  of  a  loss,  may  in- 
sure the  whole  vessel  as  his  property.  Oliver 
v.  Greene,  3  D.  96. 

Insurance  on  a  vessel  effected  by  one  joint 

owner  in  his  own  name  on  account  of , 

inures  to  the  benefit  of  his  co-owner,  where 
it  appears  that  he  had  previously  agreed  to 
insure  his  co-owner's  interest,  and  after- 
wards declared  that  he  had  done  so.  and  on 
his  collecting  the  insurance,  he  is  liable  to 
such  co-owner  for  his  share,  in  an  action  for 
money  had  and  received.  Burrows  v.  Tur- 
ner, 36  D.  622. 

One  insuring  a  vessel,  not  owning  the 
whole  thereof,  may  recover  for  an  undivided 
interest  held  in  his  own  right,  and  also  for 
another  undivided  interest  held  by  him  as 
administrator  of  a  deceased  co-owner.  Finney 
v.  Warren  Ins.  Co.,  36  D.  343. 

A  ship's  husband  has  no  implied  authority 
to  insure  the  vessel  for  the  benefit  of  a  part 
owner.     lb. 

Insurance  of  a  vessel  by  one  part  owner 
for  all  -may  be  ratified  by  the  others,  even 
after  a  loss,  by  suing  on  the  policy.  Finney 
v.  Fairhaven  Ins.  Co.,  38  D.  397. 

A  policy  made  in  the  name  of  a  particu- 
lar person  who  is  the  owner  of  a  small  propor- 
tion of  the  property  insured  cannot  be  made 
to  cover  the  interest  of  others,  upon  parol 
proof  that  the  application  for  insurance  was 
for  such  others,  as  well  as  for  the  party 
named,  and  that  this  was  well  known  to  the 
insurers,  and  that  it  was  the  intention  of  all 
the  parties  that  the  policy  was  to  cover  the 
interest  of  ail  the  owners.  Finney  v.  Bed- 
ford Commercial  Ins.  Co.,  41  D.  515. 

A  part  owner,  in  whose  name  a  policy  of 
insurance  on  the  whole  vessel,  for  account 
of  the  owners,  is  issued,  becomes  a  trustee 
for  all  the  owners,  and,  in  case  of  loss,  may 
sue  on  the  policy  in  his  own  name  alone. 
Knight  v.  Eureka  Marine  Ins.  Co.,  20  R.  778. 

86.  Insurable  interest  of  buyer  or 
seller.  —  A  British  vessel  was  purchased 
from  merchants  in  Jamaica,  but  the  pur- 
chaser being  unable  to  pay  the  entire  pur- 
chase-money, it  was  agreed  that  she  should 
remain  in  the  name  of  the  original  owners 
until  the  balance  was  paid,  when  they  should 
give  a  regular  bill  of  sale.  The  purchaser 
took  possession,  and  appeared  as  owner  of  * 
the  vessel.  In  an  action  on  a  policy  of  in- 
surance effected  on  the  vessel  in  the  name 
of  the  purchaser,  —  held,  that  he  had  an 
insurable  interest.  Kenny  v.  Clarkson,  3  D. 
336. 

A  vendor  of  a  steamboat  has  an  insurable 
interest,  after  the  sale,  in  the  same  manner 
as  vendors  of  other  property,  and  if  he  has 
taken  a  mortgage  to  secure  the  purchase 
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price,  which  is  invalid,  its  invalidity  does 
not  affect  his  insurable  interest.  Bell  t. 
W.  M.  A  F,  I.  Co.,  39  D.  542. 

87.  of  charterer.  —  One  who  char- 
ters a  Teasel  with  a  stipulation  to  insure 
has  an  insurable  interest,  and  unless  ques- 
tioned by  the  underwriters,  is  not  bound 
to  disclose  the  nature  of  his  interest  Bart* 
let  r.  Walter,  7  D.  143. 

A  vessel  was  chartered  for  a  voyage 
from  New  York  to  Jeremie  and  return, 
the  charterer  paying  $1,650  within  sixty 
days  after  arrival  at  Jeremie,  and  $800  on 
the  delivery  of  the  return  cargo.  The 
charterer  insured  freight  for  eighteen  hun- 
dred dollars,  being  "two  thirds  the  value 
of  the  freight, n  on  a  voyage  "  from  Jeremie 
to  New  York,  upon  the  freight  of  goods 
laden  or  to  be  laden,"  etc.  The  vessel 
having  been  captured  on  her  return  voyage, 
and  condemned,  —  held,  that  the  charterer 
had  not  an  insurable  interest;  for  the  pol- 
icy being  on  freight  generally,  it  could  not 
be  considered  as  on  freight  earned.  Cheviot 
v.  Barker,  3  D.  437. 

88.  of  persons  having  liens.  — 

The  owner,  although  there  be  a  bottomry 
bond  on  the  vessel,  may  insure  his  interest 
generally,  but  the  holder  of  a  bottomry 
bond  must  specially  insure  his  interest* 
Kenny  v.  Clarkson,  3  D.  336. 

Mortgagees  and  lien  creditors  have  in- 
surable interests.  Bell  v.  W.  M.  &  F,  I.  Co., 
39  D.  542. 

Interest  oontinues  when  property  is  sold, 
and  a  mortgage  taken  to  secure  the  pur- 
chase price.    76. 

The  mortgagee  of  a  vessel  has  an  insur- 
able interest,  distinct  from  that  of  the 
owner,  and  can  reoover  upon  an  insurance 
against  barratry  of  the  master,  "unless 
the  insured  is  owner  of  the  vessel,"  even 
where  the  loss  occurs  by  reason  of  such 
barratry.  Clark  v.  Washington  Ins,  Co.,  1 
R.  135. 

80.  Insurable  interest  in  freight. 
—  A  person  having  no  interest  in  freight 
cannot  insure  it,  as  to  support  the  policy 
he  must  have  an  insurable  interest.  Atwett 
v.  Miller,  69  D.  206. 

2.  The  Policy,  and  how  Construed, 

00.  General  rules  for  construction 

of  policy.  —  A  policy  of  insurance  may  be 

explained    and    controlled    by  the  written 

application  to  make  the  insurance.    Norris 

%  v.  Ins.  Co.  ofN.  A.,  2  D.  360. 

Orders  and  contracts  of  insurance  must 
be  construed  liberally,  and  with  respect  to 
the  situation  and  circumstances  of  the  sub- 
ject-matter and  of  the  parties.  AUegrt  v. 
Md.  Ins.  Co.,  20  D.  424. 

A  policy  cannot  be  changed  or  altered  by 
parol  evidence  in  any  manner  when  a  party 
is  expressly  named,  and  his  interest  speci- 
fied,  unless  on  an    allegation  of  fraud  or 


error.  The  same  principles  of  construction 
rule  as  in  other  written  contracts;  the  in- 
tention must  be  sought  in  the  instrument 
itself.     Belly.  W.  M.ScF.  I.  Co.,  39  D.  542. 

Policies  of  insurance  create  reciprocal 
rights  and  obligations  which  require  the 
utmost  good  faith  in  both  parties.  Natehe* 
Ins.  Co.  v.  Stanton,  41  D.  592. 

The  absence  of  a  clause  in  apolicy  which 
was  usual  in  all  policies  in  the  United  States, 
and  certainly  in  the  New  Orleans  policies, 
cannot  restrict  the  liability  of  the  insurer, 
as,  according  to  the  course  of  business,  the 
company  is  bound  in  good  faith  to  furnish 
the  party  applying  for  insurance  a  policy  in 
the  usual  form  and  with  the  usual  clauses. 
Bradley  v.  Nas/mUe  Ins.  Co.,  48  D.  465. 

Insurance  policies  are  liberally  construed 
in  favor  of  assured,  and  exceptions  therein 
are  strictly  construed  against  the  under- 
writer, (front  v.  Lexington  F.  L.  4  M.  Ins, 
Co.,  61  D.  74. 

The  underwriter  is  bound  to  know  the 
nature  and  peculiar  circumstances  of  a  branch 
of  trade  to  which  the  policy  relates.     lb. 

01.  Written  words  control  printed 
matter.  —  The  rule  that  written  parts  of  a 
policy  control  those  that  are  printed  applies 
only  where  the  written  and  printed  words 
so  contradict  each  other  that  the  one  must 
yield  to  the  other;  where  they  do  not,  the 
policy  mnst  be  so  construed  as,  if  possible, 
to  give  effect  to  every  part  of  it.  Qokoeehta 
v.  La.  State  Ins.  Co.,  17  D.  175. 

92.  Validity  of  policy,  generally.  — 
A  policy  on  profits  on  goods  is  a  valid  pol- 
icy, and  the  insured  may  reoover  a  total  or 
an  average  loss,  according  as  the  loss  of  the 

foods  is  total  or  partial.  Abbott  v.  8ebor,  t 
).  139. 

A  policy  of  insurance  against  a  condemna- 
tion for  a  breach  of  the  revenue  laws  of  a 
foreign  country  is  a  lawful  contract;  but 
not  an  insurance  on  a  voyage  entirely  pro- 
hibited by  the  laws  of  the  country  where 
the  insurance  is  effected.  Richardson  v. 
Maine  Ins,  Co,,4D.  92. 

98.    of   wager    policies.  —  All 

losses  or  risks  may  be  insured  against,  ex* 
cept  such  as  are  repugnant  to  public  policy, 
positive  prohibition,  or  are  occasioned  by 
the  insurer's  own  fraud  or  misconduct; 
there  must  be  some  interest  at  risk*  but  it 
is  not  necessary  that  the  thing  insured 
should  have  a  price,  or  be  capable  of  being 
assigned.  Bell  v.  W.  M.  <fr  F.  I.  Co.,  39  D. 
542. 

94.  Description  of  subject  of  insur- 
ance. —  A  general  description  of  the  thins 
insured  is  sufficient.  Bell  v.  W.  U,  <ft  F,  L 
Co.,  39  D.  542. 

A  mistake  in  the  name  of  a  vessel  in  a 
policy  is  no  obstacle  to  a  recovery,  if,  in 
point  of  fact,  both  parties  had  in  view  the 
same  vessel,  and  the  underwriter,  when  the 
policy  was  issued,  knew  the  true  name,  of 
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intended  to  insure  the  particular  vessel  loet; 
bat  when  there  is  a  mistake  as  to  the  vessel 
sought  to  be  insured,  and  the  policy  is  upon 
another  vessel  than  that  for  which  applica- 
tion was  made,  no  contract  exists,  as  the 
minds  of  the  parties  did  not  meet;  and  this 
is  so,  although  the  underwriter  was  put 
upon  inquiry,  and  by  the  exercise  of  dili- 
gence and  care  could  have  prevented  the 
mistake;  negligence  alone  will  not  avoid  the 
difficulty.  Hughes  v.  Mercantile  MuL  Ins. 
Co.,  14  R.  254. 

05.  of  the  Interest  or  owner- 
ship insured.  —  An  insurance  on  the  ves- 
sel will  not  cover  a  bottomry  interest, 
unless  it  is  expressly  mentioned  in  the 
policy.  Bobertson  v.  United  Ins.  Co.,  1  D. 
166. 

96.  Open  and  valued  policies.— A 
valued  policy  is  one  where  the  value  of  the 
subject-matter  insured  is  agreed  upon;  if  it 
is  not  estimated  at  any  particular  amount 
or  rate,  it  is  an  open  policy.  Cox  v.  Charles- 
ton F.AM.  I.  Co.,  45  D.  771. 

In  the  adjustment  of  partial  losses  in 
eases  of  general  average,  valued  policies  are 
to  be  treated  like  open  policies.  Clark  v. 
Untied  Ins.  Co.,  5  D.  50. 

In  a  valued  policy  on  the  anticipated 
profits  on  a  cargo  of  goods  "warranted  free 
from  average,"  there  must  be  an  actual  total 
loss  to  entitle  the  insured  to  recover.  A  loss 
of  fifty  per  cent  on  the  whole  amount  of  the 
goods  is  not  sufficient.  Wain  v.  Thompson, 
11  D.  675. 

A  valued  policy  for  a  certain  sum  on  the 
freight  upon  goods  "  laden  or  to  be  laden  " 
on  a  vessel  "  at  and  from  Baltimore  to  Aux 
Cayes,  with  the  privilege  of  one  other  port, 
in  the  island  of  8t.  Domingo,  and  at  and 
from  either  of  them,  back  to  Baltimore," 
etc.,  presents  a  case  of  distinct  voyages  and 
distinct  freights  at  risk,  and  where  the 
freight  out  is  earned,  and  the  vessel  and 
freight  are  lost  on  the  return  voyage,  the 
insured  is  entitled  to  recover  the  full  valua- 
tion in  the  policy.  Patapsco  Ins*  Co*  v. 
Biscoe,  28  D.  219. 

A  clause  in  an  open  policy  restricting  the 
liability  thereon  in  case  of  subsequent  in- 
surances on  the  property  to  a  ratable  propor- 
tion of  any  loss  that  may  occur  will  not 
apply  in  the  case  of  a  subsequent  valued  policy 
expressed  as  intended  to  cover  that  part  of 
the  property  left  uncovered  by  the  prior 
open  policy.  Millaudon  v.  Western  M.  <fc  F. 
Ins.  Co.,  29  D.  433. 

An  open  policy  is  valid  though  it  insure 
an  amount  greater  in  value  than  the  prop- 
erty; but  in  such  case  the  recovery  is  re- 
stricted, where  a  loss  has  occurred  to  the 
value  of  the  property.  Cohen  v.  Charleston 
Fht  etc.  Ins.  Co.,  31  D.  549. 

97.  Time  policies.  —  In  an  action  on  a 
policy  on  a  vessel,  effected  April  9,  1866, 
"  for  one  year  from  March  14, 1866,  at  noon,"  | 
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it  appeared  that  the  agent  of  the  company 
for  receiving  and  forwarding  applications, 
in  his  letter  of  April  9th,  stated  that  the  ves- 
sel "  was  at  Gibraltar  "  March  14th.  Held, 
that  the  statement  of  her  whereabouts  was 
immaterial  Vigoreaux  v.  Lime  Bock  Ins. 
Co.,  8  R.  428. 

Under  a  time  policy,  it  is  immaterial  where 
the  vessel  may  be  at  the  inception  or  termi- 
nation of  the  risk.    Ih. 

The  law  of  marine  insurance  policies  on 
time  and  for  round  voyage  discussed.  Cols 
▼.  Union  Mut.  Ins.  Co.,  74  D.  609. 

08.  Policies  "  at  and  from  "  a  partic- 
ular place.  —The  words  "at  and  from," 
in  a  policy  on  goods,  means  from  the  time 
the  goods  are  laden  on  board  the  vessel;  but 
applied  to  a  ship,  they  mean  the  period  of 
her  stay  in  the  port,  from  the  time  of  her  ar- 
rival.   Patrick  v.  Ludlow,  2  D.  130. 

"At  and  from  A  to  B,  and  a  market." 
These  words  in  a  policy  of  insurance  permit 
the  insured  to  take  his  vessel  back  and  forth, 
from  port  to  port,  in  search  of  a  market. 
Deblois  v.  Ocean  Ins.  Co.,  28  D.  245. 

Words  "  thence  n  or  "  from,"  in  policies  of 
insurance,  when  used  in  reference  to  die  in- 
termediate ports  of  a  voyage,  are  not  terms 
of  exclusion,  and  the  policy  covers  the  vessel 
while  stopping  at  any  of  the  intermediate 

Sorts  described  in  the  policy.  Bradley  v. 
Jashville  Ins.  Co.,  48  D.  465. 
A  policy  on  a  vessel,  "  at  and  from  S.  M. 
(a  port  on  the  Spanish  Main)  to  New  York, 
which  allows  the  vessel  to  use  three  ports  "  on 
the  voyage  from  the  Main  to  New  York,  allows 
her  to  touch  at  ports  (not  exceeding  three) 
on  the  Main.  Ds  Peyster  v.  8.  M.  I.  Co., 
76  D.  331. 

09.  Policies  for  whom  it  may  con- 
cern.*—  By  "whom  it  may  concern,*'  in  a 
policy,  is  meant,  not  any  and  every  body  who 
may  chance  to  have  an  interest  in  the  thing 
insured,  but  such  only  as  are  in  the  contem- 
plation of  the  contract.  Newson  v.  Douglass, 
16  D  317. 

The  absence  of  this  general  clause,  and 
phrases  of  similar  import,  entitlos  only  those 
to  recover  on  a  policy  who  are  named  therein, 
or  for  whose  benefit  it  is  expressed  to  be 
made.     lb. 

Under  this  clause,  a  party  interested,  and 
for  whose  benefit  the  policy  was  effected,  by 
subsequent  adoption  thereof,  may  recover 
equally  as  in  case  of  a  prior  order  for  an  in- 
surance,    lb. 

On  a  policy  insuring  "  whom  it  may  con- 
cern, "  the  loss  to  be  paid  to  two  assured  in- 
dividuals named,  those  named  may  maintain 
an  action  without  joining  as  plaintiff  a  third 
person,  a  part  owner.  Jefferson  Ins.  Co.  v. 
Cotheal,  22  D.  567. 

The  relation  of  consignor  exists  where 
goods  are  shipped  to  a  factor,  though  his 

*  How  the  phrase  "  for  whom  it  may  concern" 
is  construed,  see  note,  16  D.  828,  324. 
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authority  over  tht  goods  is  confined  to  a  re- 
ception of  them;  therefore,  where  an  open 
policy  was  taken  out  by  A  on  account  of 
whom  it  might  concern,  and  embracing  all 
property  consigned  to  him,  property  for- 
warded him  was  covered  thereby,  though 
the  shipment  was  through  inadvertence,  and 
was  followed  by  orders  to  deliver  over  the 
property  as  soon  as  received.  Ballard  v. 
Merchant*'  Ins.  Co.,  29  D.  444. 

A  consignor  may  sue  in  his  own  name 
upon  the  open  policy  of  his  consignee,  taken 
out  for  benefit  of  whom  it  may  concern,  and 
embracing  the  property  consigned.    lb. 

A  consignee  cannot  bar  his  consignor's 
right  of  action  on  such  policy,  by  acts  short 
of  receiving  payment  of  the  amount  due,  or 
of  canceling  the  policy;  therefore,  the  fact 
that  the  consignee  failed  to  enter  on  such 
open  policy  the  name  of  his  consignor  will 
not  discharge  the  insurer,    lb. 

Insurance  for  whom  it  may  concern  was 
effected  by  L.,  and  made  payable  to  himself. 
He  was  then  the  owner  of  one  half  of  the 
vessel,  and  had  indorsed  notes  given  for  the 
purchase-money  by  his  co-owner.  His  ob- 
ject was  toindemnify  himself  from  loss  for 
this  indorsement.  Afterwards  his  co-owner 
gave  L.  a  bill  of  sale.  Still  later,  a  loss  oc- 
curred. Held,  that  L.  was  entitled  to  re- 
cover the  whole  amount  of  the  loss.  Martin 
r.  Fishing  Ins.  Co.,  32  D.  220. 

Interest  at  the  time  of  the  loss  is  all  that 
is  required  to  entitle  plaintiff  to  recover  on 
a  policy  issued  and  Day  able  to  him  "for 
whom  it  may  conoern.      lb. 

Ratification  of  an  act  done  for  another 
may  be  presumed,  when  it  is  for  his  benefit; 
so  held  where  a  policy  of  insurance  for 
whom  it  may  concern  was  obtained  by  R., 
and  an  action  was  brought  thereon  by  R.  for 
the  use  of  M.,  the  owner.  Flemmingr.  Ma* 
rme  Ins.  Co.,  33  D.  33. 

The  intention  of  the  party  effecting  insur- 
ance limits  the  operation  of  a  policy  effected 
"  for  whom  it  may  concern  ";  and  no  person 
can  recover  on  such  policy  without  first 
showing  that  his  interest  was  intended  to  be 
protected  by  the  polioy  when  it  was  obtained. 
De  Botle  v.  Penn.  Ins.  Co.,  33  D.  38. 

Ratification*^  a  policy  of  insurance  which 
when  effected  was  intended  for  the  benefit 
of  a  party  may  be  made  by  him  even  after 
a  loss  has  occurred.     lb. 

Distinction  between  this  case  and  that  of 
Flemming  v.  Marine  Ins.  Co.,  33  D.  33,  stated; 
and  the  facts  in  this  case  held  to  wholly  fail 
to  show  any  authority  for  effecting  the  in- 
surance, or  that  the  party  effecting  it  in- 
tended it  for  the  benefit  of  the  person  now 
seeking  to  recover.     lb. 

A  policy  issued  "  for  account  of  whom  it 
may  concern  "  is  not  only  to  be  limited  to 
those  who  have  an  insurable  interest  in  the 
property  which  may  be  lawfully  insured, 
out  must  also  be  restricted  to  those   for 


whom  the  insurance  was  intended,  and  by 
whom  it  was  previously  authorized  and  sub- 
sequently adopted.  Frierson  v.  Brtnham,  52 
D.  603. 

The  part  owner  of  a  vessel  mortgaged  his 
share,  and  then  procured  an  insurance  on 
the  vessel  "  for  the  benefit  of  whom  it  may 
concern ";  a  loss  occurring,  and  the  part 
owner  being  dead, — held,  1.  That  his  ad- 
ministratrix could  recover  the  entire  amount 
in  an  action  on  the  policy;  and  2.  That  pay- 
ment of  the  judgment  in  her  favor  by  the 
underwriters  was  a  bar  to  a  suit  by  the 
mortgagee.  Sleeper  v.  Union  Ins.  Co.t  20  R. 
706. 

100.  Particular  words  and  phrases. 
— The  insured,  by  having  inserted  in  the 
policy  the  words  "with  liberty  of  "a  certain 
port,  does  not  necessarily  notify  the  insurer 
that  the  object  of  the  privilege  is  to  trade  at 
that  port;  and  procuring  such  words  to  be 
inserted  is  not  an  unequivocal  intimation  of 
the  nature  of  the  cargo  insured;  nor  is  it  an 
intimation  to  the  underwriters  that  the  as- 
sured looks  to  such  port,  under  any  circum- 
stances, in  the  contemplation  of  the  parties, 
as  that  at  which  the  voyage  is  designed  to 
terminate.    Allegrer.  Md.  Ins.  Co.,  29  D. 

53a 

"Between"  when  used  to  designate  the 
time  intervening  from  one  day  to  another,  is 
exclusive  of  such  days.  Atkins  v.  Boylston 
etc.  Ins.  Co.,  39  D.  692. 

The  terms  "mutiny"  and  "insurrection,'* 
in  a  marine  policy  on  a  cargo  of  slaves,  are 
substantially  identical  in  meaning.  McCargo 
v.  New  Orleans  Ins.  Co.,  43*D.  180. 

"  Warranted  free  from  insurrection,'9  in  a 
marine  polioy  on  a  cargo  of  slaves,  imports 
merely  that  the  insurers  are  not  to  be  liable 
for  a  loss  from  that  cause,  and  does  not  con- 
stitute a  warranty  against  insurrection  on 
the  part  of  the  assured.     lb. 

A  vessel  was  insured  for  twelve  calendar 
months,  with  an  agreement  that  if  she  should 
be  at  sea  when  the  year  expired,  the  risk 
should  continue  at  an  agreed  premium  until 
she  reached  her  port  of  discharge.  Held, 
that,  being  in  a  foreign  port  at  the  expiration 
of  the  term,  having  been  captured  and  car- 
ried thither  against  the  will  of  the  master, 
she  was  still  ••  at  sea  "  within  the  meaning  of 
the  polioy.  Wood  v.  iV.  B.  Ins.  Co.,  7  D. 
182. 

A  vessel  insured  for  a  year  by  a  policy 
containing  the  provision  that  if  she  was  **on 
a  passage  at  the  end  of  the  term,"  the  risk 
was  to  continue  until  her  arrival  at  port  of 
destination,  sailed  from  the  Chincha  Islands 
for  the  Canary  Islands,  put  into  Callao,  on 
the  mainland  (whioh  is  the  port  of  entry  for 
the  Chinnhas),  for  the  necessary  clearance, 
water  and  crew,  for  her  further  voyage." 
While  there  the  year  expired.  Held,  that 
she  was  not  "on  a  passage,"  within  thr 
meaning  of  the  policy.      Wash.  Ins.  Co.  * 
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White,  4  R-  643.  Compare  Aqwch  v.  i/er- 
thants*  int.  Co.,  32  D.  213. 

A  steamboat  was  insured  with  permission 
to  navigate  the  Mississippi  and  its  tribu- 
taries. The  steamboat  was  lost  in  Cypress 
Bay  on,  a  navigable  water  emptying  into  the 
Bed  River,  which  enters  into  the  Mississippi 
Held,  that  the  bayou  was  a  tributary  of  the 
Mississippi  within  the  meaning  of  the  policy. 
Miller  v.  In*.  Co.,  29  R.  452. 

101.  Effect  of  usage  upon  construe* 
tion.  —  An  insurer  is  bound  to  inform  him* 
self  of  a  general  and  well-established  usage 
of  trade.  Norris  v.  /as.  Co.  of  N.  A.,  2  D. 
360;  Cox  v.  Charleston  F.  4  M.  I.  Co.,  46  D. 
771. 

Construction  of  language  In  a  policy  of  in* 
surance  is  to  be  determined,  as  in  other  con* 
tracts,  by  usage  and  common  acceptation; 
and  the  stipulations,  though  being  of  the 
character  ©i  warranties  ana  conditions,  are 
to  be  reasonably  construed  with  reference  to 
the  whole  subject-matter,  and  not  captiously 
or  literally.  .Parol  evidence  is  admissible 
for  this  purpose,  and  the  question  is  one  for 
the  jury  to  determine.  Tesson  v.  Atlantic 
MuL  Ins.  Co.,  03  D.  293. 

Parol  evidence  is  admissible  to  show  that 
by  the  general  usage  among  merchants  and 
underwriters  the  word  "roots,19  in  policies, 
is  confined  to  such  roots  as  are  perishable  in 
their  own  nature;  and  that  sarsaparilla  is 
not  a  root  perishable  in  its  nature,  or  in* 
eluded  under  that  term  in  the  memorandum 
of  the  policy.  Coit  v.  Commercial  Ins.  Co.,  5 
D.  282. 

If  any  of  the  terms  used  in  a  policy  have, 
by  the  known  usage  of  trade,  or  by  use  and 
practice  as  between  insurer  and  insured, 
acquired  an  appropriate  sense,  they  are  to 
be  construed  acooraingl y.    Ih. 

Usages  of  trade  are  admissible  in  evidence 
to  explain  the-  meaning  of  expressions  con- 
tained in  policies  of  insurance,  charter- 
parties,  or  instruments  of  like  nature, 
whether  such  usages  regard  the  course  of 
the  voyage  or  not  AUegre  v.  Maryland  Ins. 
Co.,  14  D.  289. 

Evidence  of  a  usage  anions  insurers  that 
live-stock  are  comprehended  by  the  term 
••  cargo,*'  In  an  application  for  insurance,  is 
admissible  in  an  action  on  the  policy.  AUe* 
are  v.  Maryland  Ins.  Co.,  26  D.  424. 

Uncontradicted  proof  of  a  particular  usage 
by  which  vessels  of  a  certain  class  were  ex- 
empted from  the  custom  of  a  port  respecting 
the  employment  of  pilots  is  alone  sufficient 
to  discharge  the  insured  of  their  warranty 
of  seaworthiness  to  the  insurers.  Whitney  v. 
Ocean  Ins.  Co.,  33  D.  695. 

The  question  as  to  a  custom  exempting  an 
assured  from  providing  a  branch  pilot,  in  the 
coasting  trade  from  North  Carolina,  is  one 
of  fact*  both  as  to  its  existence  and  reason- 
ableness. Com  v.  Charleston  F.  *  M.  I.  Co., 
46D.77L 


Discharging  a  number  of  hands  employed 
on  a  flat-boat  conveying  insured  cargo,  be- 
fore termination  of  a  voyage,  according  to 
usage,  is  not  in  contravention  of  a  condition 
in  the  policy  that  the  boat  should  be  manned 
by  a  competent  number  of  hands.  The  in- 
surers are  bound  to  know  the  usage,  and 
evidenoe  as  to  this  is  admissible.  Grant  v. 
Lexington  F.  L.  <t  M.  Ins.  Co.,  61  D.  74. 

Where  the  terms  of  a  policy  are  dear  and 
explicit,  the  court  will  not  hear  any  sugges- 
tion or  proof  of  mistake,  as  that  an  insurance 
on  freight  generally  was  intended  to  cover 
freight  earned.     Cheriot  v.  Barker,  3  D.  4?7. 

A  local  usage  to  deduct  one  third  new  for 
old,  from  the  gross  expense  of  repairs,  will 
not  control  in  construing  a  policy  which 
does  not  refer  to  such  usage.  Eager  v.  Atlas 
Ins.  Co.,  25  D.  363. 

8uoh  a  usage  is  opposed  to  the  rule  of  law 
on  that  subject,  and  to  the  essence  of  the 
contract  of  insurance.    lb. 

A  usage  of  towing  boats  by  steamers,  on 
the  Mississippi,  could  not  affect  a  contract  of 
insurance  made  at  Natohes,  unless  shown  to 
be  so  general  and  well  known  that  it  was 
fair  to  presume  the  parties  contracted  with 
reference  to  it  .yatehm  Ins.  Co.  v.  8tanton, 
41  D.  592. 

A  usage  among  underwriters  in  Boston  to 
expressly  except  barratry  of  master  from  the 
risks  assumed  on  insurance  of  a  vessel  by 
her  owner  will  not  justify  the  implication 
of  such  a  usage  at  the  port  of  Gloucester. 
Such  a  usage  must  be  clearly  proved.  Park* 
hurst  v.  Gloucester  M.  F.  Ins.  Co.,  97  D.  100. 

3.  Double  Insurance;  Bdnsuronce. 

109.  Double  insurance  —  Ovexin- 
surance. —Insurers  have  no  insurable  in- 
terest in  the  property  insured  by  them, 
regarded  in  the  light  of  owners,  and  there- 
fore can  have  no  action  on  a  policy  of  double 
insurance  made  for  benefit  of  whom  it  may 
ooncern.  Alliance  Marine  Ins.  Co.  v.  La.  State 
Ins.  Co.,  28  D.  117. 

Ratification  of  an  unauthorised  contract 
of  reinsurance  or  of  double  insurance  must 
be  before  loss  has  occurred,  or  it  will  be  in- 
effectual,    lb. 

When  a  sheriff  seizing  an  insured  vessel 
effects  insurance  to  cover  harbor  risks,  and 
this,  together  with  the  insurance  held  by 
the  owners,  exceeds  the  amount  named  in  a 
prohibitory  clause  in  the  policy,  providing 
that  it  shall  become  void  if  any  interest 
already  insured  shall  be  insured  to  exceed  a 
certain  sum,  the  interests  insured  are  not 
the  same,  and  the  insurance  policy  cannot  be 
avoided  on  the  ground  of  excessive  insurance. 
Marigny  v.  Home  Mutual  Ins.  Co.,  71  D.  511. 

Where  a  policy  contains  a  condition  of 
avoidance  on  account  of  additional  or  over* 
insurance,  such  policy  is  not  avoided  bv  a 
contract  for  additional  insurance,  where  it  is 
shown  that  such   contract  is  invalid,  and 
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this  although  the  amount  insured  under  the 
invalid  contract  be  paid.  Knight  v.  Eureka 
Marine  Int.  Co.,  20  R.  778. 

4.  Warranties;  Representations;  Concealment 

108.  Warranties,  generally.  —  A 
warranty  in  a  marine  policy,  being  in  the 
nature  of  a  oondition  precedent,  must  be  ful- 
filled by  the  insured  before  he  can  recover 
on  the  oontraot,  whether  the  thing  warranted 
be  material  or  not,  and  whether  the  breach 
of  warranty  proceed  from  fraud,  negligence, 
misinformation,  or  any  other  cause,  fowler 
t.  JRtna  Fire  Ins.  Co.,  16  D.  460. 

The  description  of  a  vessel  is  a  warranty. 
lb. 

Certain  warranties  are  implied  on  the  part 
of  the  assured,  and  are  as  binding  as  though 
expressed;  such  as  seaworthiness,  not  to  de- 
viate, and  that  the  goods  shall  be  properly 
stowed.  Notches  Ins.  Co,  v.  Stanton,  41  D. 
692. 

An  executory  stipulation  or  promissory 
warranty  inserted  in  a  policy  is  a  binding 
condition  on  the  insured,  and  requires  strict 
performance,  and  the  breach  of  it,  whether 
the  thing  warranted  was  material  or  not, 
renders  the  policy  void  from  its  inoeption. 
Grant  v.  Lexington  F.  L.  4  M.  Ins.  Co.,  61  D. 
74. 

A  marine  company  issued  its  policy  on 

{plaintiff's  vessel,  containing  a  clause  as  fol- 
ows:  "  Prohibited  from  the  river  and  gulf  of 
8t  Lawrence,  Northumberland  Straits,  or 
Gape  Breton,  and  the  Black  Sea,  between 
October  1st  and  May  1st. "  The  vessel  was  in 
one  of  the  prohibited  ports,  in  March,  soon 
after  the  insurance  was  effected,  and  was  lost 
at  sea  many  months  afterward.  Held,  that 
the  implied  warranty  of  the  clause  contained 
in  the  policy  had  been  broken,  and  plaintiff 
could  not  recover.  Odione  v.  New  Eng.  MuL 
Ins.  Co.,  3  R.  401. 

A  polioy  upon  a  ship  contained  the  olause, 
"Warranted  not  to  load  more  than  her 
registered  tonnage,"  with  certain  specified 
articles,  including  coal.  Held,  that  the  war- 
ranty  was  not  broken  by  taking  on  board, 
besides  the  amount  limited  as  a  cargo,  a 
quantity  of  coal  as  dunnage,  that  being  a 
suitable  article'  for  the  purpose,  and  it  ap- 
pearing that  it  was  so  used  in  good  faith, 
and  no  more  than  was  necessary,  even 
though  freight  was  received  for  its  carriage. 
Thtomg  v.  Great  Western  Ins.  Co.,  4  R  667. 

An  insured  vessel  was  sailing  toward  a 
prohibited  port,  with  the  intention  of  enter- 
ing, when  she  was  lost  at  sea.  Held,  that 
the  policy  was  not  avoided.  8now  v.  Cohtmr 
bian  Ins.  Co.,  8  R  578. 

A  warranty  not  to  use  a  certain  port 
means  not  to  go  into  it;  an  intention  to  use 
a  prohibited  port  does  not  violate  the  polioy. 
lb. 

104.  of  nationality. —Where  the 

insurance  was  expressed  to  be  on  the  "good 
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American  ship  called  the  Rodman,9* — held, 
to  be  a  warranty  that  the  ship  was  American! 
and  proof  that  she  was  owned  by  an  Ameri- 
can citizen,  and  had  all  the  papers  for  an 
American  vessel,  except  a  register*  having 
sailed  with  a  sea-letter  only,  was  held  to  be 
sufficient  evidence  of  a  compliance  with  the 
warranty.  Barker  v.  Phoenix  ln%  Co.,  6  D. 
339. 

105.  —i—  of  ownership. — The  war- 
ranty in  a  policy  that  the  property  belongs 
to  the  insured  is  falsified  by  his  having  con- 
cealed papers  on  board  the  vessel  at  the  time 
of  capture,  having  practiced  artifice  to  pre- 
vent their  detection,  and  by  the  use  of  fio- 
titious  names  for  the  purpose.  Carrere  v. 
Union  Ins.  Co.,  6  D.  437. 

106.  Warranty  of  neutrality .  — A 
representation  in  a  policy  that  the  property 
insured  is  neutral  is  equal  to  an  express 
warranty  that  the  property  is  neutral.  WaU 
ton  v.  BeVmne,  4  D.  697. 

General  evidence  of  the  truth  of  a  war* 
ranty  of  neutrality  throws  the  burden  upon 
the  other  party  to  falsify  the  warranty. 
Ocean  Ins.  Co.  v.  Francis,  19  D.  649. 

107.  and  how  broken. — If  the 

policy  contains  a  warranty  of  the  neutral 
character  of  the  property,  and  an  undertak- 
ing by  the  insurer  for  barratry,  the  warranty 
implies  that  the  neutral  character  shall  not 
be  forfeited  by  any  acts  of  the  insured  or  his 
agents,  except  only  those  amounting  to  bar- 
ratry.    Wilcoeks  v.  Onion  Ins.  Co.,  4  D.  48a 

Clearing  for  a  neutral  with  the  intention 
of  sailing  for  a  belligerent  port  will  not  avoid 
>lioy.    McFte  v.  S.  C.  Ins.  Co.,  13  D. 


a  pol 
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To  support  an  allegation  of  the  breaoh  of 
warranty,  a  judicial  sentence  is  not  indispen- 
sable, but  to  supply  the  want  of  it,  other 
evidenos  must  prove  that  the  acts  were  ille- 
gal, and  that  forfeiture  followed,  or  would 
have  followed  them.  Thompson  v.  Miss. 
Marine  etc  Ins.  Co.,  22  D.  129. 

A  policy  was  effected  on  seeds  from  New 
York  to  France,  warranted  as  American 
property.  The  goods  were  purchased  and 
shipped  in  an  American  vessel,  by  American 
merchants,  to  French  merchants,  under  an 
agreement  that  the  former  were  to  deliver 
the  goods  at  St.  Vallery,  for  which  they 
were  to  be  allowed  a  certain  commission, 
taking  on  themselves  all  risks;  the  con- 
signees were  to  pay  the  freight  on  delivery, 
and  also  for  the  amount  of  cargo,  in  bills  oa 
London,  guaranteed  by  a  commercial  house 
in  that  city.  During  the  voyage,  the  goods 
were  captured  by  the  British,  and  condemned 
as  French  property.  Held,  that  the  property 
of  the  goods  remained  in  the  consignors  until 
delivery  in  France,  and  that  the  warranty  ia 
the  policy  was  not  broken  in  regard  to  the 
neutral  character  of  the  property  so  as  te 
vitiate  the  polioy.  Ludlow  v.  Bourne,  1  IX 
377. 
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108.  Warranty  of  seaworthiness, 
generally.—  ].  TJte  implied  unirranty*—- 
Seaworthiness  is  always  implied  in  a  policy 
of  insurance,  and  is  not  at  the  risk  of  the  in- 
surer.    Bamewall  v.  Chwch,  2  D.  180. 

Damages  for  which  au  insurer  of  goods  for 
a  voyage  is  liable  must  be  such  as  arose  from 
some  extraordinary  disaster  occurring  on  the 
▼oyege,  against  which  human  skill  and  fore- 
sight could  not  well  guard.  Damages  resulting 
from  the  vessel's  not  being  seaworthy  cannot 
be  recovered.  Flemmlng  v.  Marine  Ins.  Co., 
33  D.  33.  And  it  makes  no  difference,  though 
the  vessel  was  surveyed  before  she  sailed, 
and  pronounced  by  carpenters  to  be  compe- 
tent, if  she  proved,  in  the  course  of  the  voy- 
age not  to  be  seaworthy.  Warren  v.  Untied  Ins. 
Co.,  1  D.  164;  Dupeyrt  v.  W.  M.  4  F.  I.  Co., 
38  D.  218. 

The  implied  warranty  of  seaworthiness  in- 
cludes whatever  is  requisite  for  the  safe  and 
secure  navigation  of  the  vessel.  Whitney  v. 
Ocean  Ins.  Co.,  33  D.  595. 

A  vessel  must  be  kept  in  a  seaworthy  con- 
dition during  the  entire  period  covered  by  a 
policy  of  insurance,  so  far  as  may  be  done  by 
the  exercise  of  proper  care  upon  the  part  of 
the  insured  and  his  agents,  to  continue  the 
liability  of  the  insurers.  Dupeyrt  v.  W.  M. 
A  F.  I.  Co.,  38  D.  218;  Lapene  v.  Sun  MuL 
Ins.  Co.,  58  D.  668. 

Unseaworthiness  arising  after  commence- 
ment of  voyage  shall  not  operate  as  a  defense, 
except  where  the  loss  has  been  occasioned  by 
it,  and  resulted  from  negligence  or  miscon- 
duct of  the  assured  or  his  agent.  McDowell 
v.  General  MuL  Ins.  Co.,  56  D  619. 

Unseaworthiness  existing  at  commence- 
ment of  a  voyage,  which  is  remedied  before 
loss,  will  not  bar  a  recovery  under  the  pol- 
icy. Lapene  v.  Sun  MuL  Ins.  Co.,  58  D. 
668. 

Upon  an  insurance  " at  and  from,"  a  war- 
ranty of  seaworthiness  must  be  referred  to 
the  commencement  of  the  risk;  and  if  be- 
tween that  time  and  the  time  of  sailing  she 
becomes  unfit  for  sea,  without  the  fault  of 
the  insured,  and  is  afterward  lost  by  the 
perils  of  the  sea,  the  insured  can  recover. 
Garriyues  v.  Com,  2  D.  493. 

In  every  marine  insurance  there  is  an  im- 
plied warranty  of  seaworthiness,  and  an  in- 
surance on  freight,  by  the  owners  of  the 
vessel,  may  be  defeated  by  proof  that  the 
vessel  was  unseaworthy.  DonnaUy  v.  Mer* 
chants9  MuL  Ins.  Co.,  26  R.  129. 

An  anchor  is  not  necessary  to  the  sea- 
worthiness of  a  flat-boat  navigating  the 
Mississippi    16* 

2.  Breach,  and  its  effect —  A  policy  on  cargo 
is  not  avoided  by  the  non-compliance  of  the 
owners  of  the  vessel  with  a  statute  of  the 
United  States  requiring  all  vessels  bound  on 
a  voyage  across  the  Atlantic  to  have  on  board, 

*  Implied  warranty  of  seaworthiness  In  marine 
Insurance,  see  note,  66  D.  671-474, 


secured  under  deck,  a  certain  quantity  of 
water,  and  imposing  a  penalty  on  the  master 
or  owner  in  case  the  crew  or  passengers  are 
put  on  short  allowance  through  failure  to 
comply  with  its  requirements.  Warren  v. 
Manufacturers*  Ins.  Co.,  25  D.  341. 

Such  non-compliance  does  not  of  itself 
render  the  voyage  illegal,  or  the  vessel  un- 
seaworthy.    lb. 

Neglect  to  employ  a  competent  pilot  in  en- 
tering a  port  where  it  is  the  custom  of  ves- 
sels to  take  a  pilot  on  board  is  a  breach  of 
the    implied    warranty    of    seaworthiness. 
Wfdtney  v.  Ocean  Ins.  Co.,  33  D.  595.  • 

Masters  of  vessels  entering  or  departing 
from  the  Mississippi  are  bound  oy  the 
usages  of  that  port  to  take  on  board  a  pilot, 
whenever  it  is  practicable  for  them  to  pro* 
cure  one.     lb. 

The  competency  and  skillfulness  of  a  mas- 
ter will  not  excuse  his  neglect  to  conform  to 
the  usage  of  a  particular  port,  in  going  to 
and  from  which  it  .was  customary  for  vessels 
to  engage  a  pilot.     lb. 

The  implied  warranty  of  seaworthiness 
does  not  include  the  employment  of  a  pilot, 
at  a  particular  part  of  the  voyage  in  which 
pilots  are  usually  required,  in  order  to 
charge  the  insurers,  McMillan  v.  Union  Ins, 
Co.,  33  D  112. 

The  insurers  of  a  vessel  or  cargo  are  liable, 
though  no  pilot  was  employed,  for  a  loss 
which  occurred  after  the  particular  plaoe  at 
which  the  aid  of  a  pilot  was  desirable  had 
been  passed  in  safety.     lb. 

3.  Warn,  r  of  the  forfeiture  —  An  adver- 
tisement that  the  company  would  insure 
goods  on  certain  enumerated  boats  amounts 
only  to  a  waiver  of  the  implied  warranty  of 
seaworthiness.  Natchez  Ins.  Co.  v.  Stanton, 
41  D.  592. 

Where  an  insurer,  knowing  a  vessel  to  be 
unseaworthy  at  the  time  of  issuing  the  pol- 
icy, elects  to  continue  the  risk  and  take  the 
entire  premium,  and  thereby  induces  the  in- 
sored  to  rely  on  the  policy  as  in  force,  he  is 
estopped,  after  loss,  from  claiming  that  the 
policy  did  not  attach  because  of  the  unsea- 
worthiness of  the  vessel.  But  it  is  not  suf- 
ficient that  he  "had  reasonable  means  and 
opportunity  of  ascertaining  the  facts." 
HoxU  v.  Home  Ins.  Co.,  85  D.  240. 

An  insurer  is  entitled  to  presume  the 
seaworthiness  of  a  vessel  insured.  He  is 
also  entitled  to  presume  that  the  insurod 
knew  the  condition  Of  his  vessel  when  he 
applied   for   insurance,  in   the   absence  of 

{>roof  either  way.  Therefore,  in  case  of 
oss  resulting  from  unseaworthiness  known 
to  the  insured  at  the  inception  of  the  risk, 
he  is  guilty  of  fraud  in  concealing  the  facts 
and  claiming  the  loss,  and  is  estopped  from 
setting  up  a  claim  of  waiver  of  unseaworthi- 
ness by  the  insurer.     lb. 

•  Loss  occasioned  by  neglect  to  employ  pilot, 
see  note,  is  D.  fiW-«0L 
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109.  in  respect  to  repairs,  crew, 

etc.  —  1.  Repairs. — A  condition  that  re- 
pairs be  made  to  a  vessel  imposes  upon  the 
insured  an  obligation  of  making  the  repairs 
ltefore    again    exposing    the  vessel   to  the 

Jerils  of  navigation,     Hyde  v.  Miss,  M.  F. 
ns.  Co.,  29  D.  465. 

The  insurer  of  a  vessel  cannot  require  a 
deviation  for  repair  of  injuries  to  the  vessel, 
rendering  it  unsafe  to  proceed  on  the  voy- 
age withont  repairs,  if  the  master,  being 
faithful  and  intelligent,  thinks  that  the  voy- 
age may  be  pursued  in  safety.  Turner  v. 
Protection  Ins.  Co.,  43  D.  294. 

The  insurer  is  not  liable  for  lost  of  a  ves- 
sel by  neglect  to  repair  her  at  her  outward 
port,  on  ner  becoming  unseaworthy  on  the 
voyage  out,  where  the  captain  is  the  owner 
and  assured.  Cudworth  v.  6*.  C.  Ins.  Co., 
65  D.  692. 

When  a  vessel  seaworthy  at  commence- 
ment of  a  voyage  becomes  unseaworthy  dur- 
ing the  same,  toe  owner  jus  bound  to  repair 
the  damage  at  the  port  of  refuge,  refresh- 
ment, or  trade,  to  entitle  him  to  recover.  Mc- 
Dowell v.  General  MuL  Ins.  Co.,  56  D.  619. 

2.  Master  and  crew* — A  competent  crew 
is  essential  to  the  seaworthiness  of  an  in- 
sured vessel,  and  if  not  provided  at  the  com- 
mencement of  the  risk,  this  will  constitute 
a  ground  for  avoiding  the  policy.  Caldwell 
v.  Western  M.  <fr  F.  Ins.  Co.,  86  D.  667. 

The  warranty  of  seaworthiness  is  not 
broken  by  the  occasional  absence  of  a  sea- 
man or  deck-hand  upon  other  duties  con- 
nected with  the  voyage,  as  to  procure  water 
or  provisions,  especially  when  his  presence 
at  sis  post  of  duty  would  not  have  prevented 
a  particular  loss  by  accident.     lb. 

A  vessel  need  not  be  officered  and  manned 
when  she  is  laid  up  in  port;  and  the  fact 
that  she  is  without  a  crew  at  suoh  a  time 
does  not  render  her  unseaworthy  so  as  to 
avoid  the  insurance.  Bell  v.  W.  M,  &  F.  I. 
Co.,  39  D.  542. 

The  insured  must  provide  the  vessel  with 
a  competent  master;  and  if  he  fails  to  do 
this,  he  must  bear  the  loss  resulting  from 
the  incompetency;  but  when  he  has  selected 
a  master  of  ordinary  prudence  and  skill,  he 
has  complied  with  his  whole  duty,  and  he 
does  not  warrant  that  during  the  voyage  the 
master  shall  not  be  guilty  of  negligence, 
uuakillfulness,  or  misconduct.  8L  Louis 
Ins.  Co.  v.  Glasgow,  41  D.  661. 

A  warranty  that  a  boat  shall  be  com- 
petently provided  with  master,  officers,  and 
crew  is  not  broken  by  laying  the  boat  on 
the  dock  for  repairs,  and  giving  her  over  to 
the  control  of  workmen  or  laborers.     IK 

A  cook  is  a  competent  hand  within  the 
meaning  of  a  stipulation  requiring  boats  to 
be  manned  by  a  certain  number  of  com- 
petent hands.  Grant  v.  Lexington  F.  L.  & 
M.  Ins.  Co.,  61  D.  74. 

A  stipulation  that  boats  conveying  the  in* 


sured  cargo  shall  be  manned  with  a  specified 
number  of  hands  is  an  executory  stipulation 
or  promissory  warranty.     IK 

A  policy  on  a  vessel  providing  that  the 
policy  shall  become  void  upon  assignment, 
transfer  of  interest,  or  change  of  command, 
cannot  be  avoided  on  the  ground  that  a 
seizure  of  the  vessel  by  the  sheriff  works  a 
change  in  the  command.  Marignu  v.  Horns 
Mtd.  Ins.  Co.,  71  D.  511. 

Where  an  insured  vessel  is  laid  up  in  port 
under  seizure,  the  policy  under  which  she 
was  insured  cannot  be  avoided  on  the  ground 
that  she  was  without  master,  officers,  or 
crew  at  the  time  of  the  fire  and  loss,  when 
such  ground  is  based  upon  a  clause  in  the 
polioy  by  which  the  assured  agrees  that  the 
vessel  insured  shall  be,  during  the  contin- 
uance of  the  policy,  sufficiently  found  in 
tackle  and  appurtenances  thereto,  and  com* 
pletsly  provided  with  master,  officers,  and 
crew.    IK 

A  warranty  "that  the  vessel  be  com- 
manded by  a  captain  holding  a  certificate 
from  the  American  Shipmasters'  Associa- 
tion **  means  a  valid  and  subsisting  certifi- 
cate. McLoon  v.  Commercial  MuL  Ins.  Co., 
1  &  129;  97  D.  116. 

110.  in  respect  to  time  policies). 

—  There  is  an  implied  warranty  of  seaworthi- 
ness incident  to  time  policies  as  well  as  to 
voyage  policies,  as  such  warranty  is  a  neces- 
sary incident  to  all  contracts  ox  marine  in- 
surance. Hoxie  v.  Home  Ins.  Co.,  85  D.  240. 

The  amount  of  premium  paid  is  not  a 
factor  to  be  considered  in  determining  the 
degree  of  seaworthiness  warranted  by  im- 
plication, in  a  time  policy  on  a  vessel.    IK 

A  vessel  lying  in  port  was  insured  from 
April  1st  to  November  30th.    The  vessel 


to  be  employed  in  navigating  certain  inland 
waters,  and  sailed  first  on  April  10th.  Held, 
that,  the  policy  being  a  "  time  "  policy,  there 
was  no  implied  warranty  that  the  vessel  was 
seaworthy  at  the  time  of  starting  on  the  first 
voyage.  Merchants1  Ins.  Co.  v.  Morrison,  14 
R.93. 

111.  Presumptions  as  to  seaworthi- 
ness. —  An  insured  vessel  springing  a  leak 
a  day  or  two  after  sailing,  without  any 
storm  or  other  visible  adequate  cause,  is  to 
be  presumed  unseaworthy  so  as  to  exonerate 
the  insurers  from  liability  for  repairs,  even 
though  she  ultimately  reaches  her  port  of 
destination.  Prescott  v.  Union  Ins.  Co.,  30 
D.  207.  S.  P.,  Wallace  v.  De  Pan,  2  D.  662; 
Talcot  v.  Commercial  Ins.  Co.,  3  D.  406:  MU- 
ler  v.  &  C.  Ins.  Co.,  13  D.  734;  Snethen  v. 
Memphis  Ins.  Co.,  48  D.  462;  Hugely  v.  Sun 
Mutual  Ins.  Co.,  56  D.  603. 

An  instruction  that  the  law  presumes  un- 
seaworthiness in  suoh  a  case,  if  the  jury  find 
the  fact  to  be  as  stated  in  the  protest,  that 
the  vessel  began  to  leak  as  soon  ss  shs  sailed, 
and  the  leak  continued  and  was  increasing 
when  a  storm  arose,  so  that  she  would  have 
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required  repairs  if  there  had  been  no  storm, 
no  contradictory  evidence  Appearing,  is  not 
erroneous.  Prescott  v.  Union  Ins.  Co.,  30  D. 
207. 

To  leave  it  to  the  Jury  to  presume  facts, 
without  evidence  to  support  such  presump- 
tion, is  error.    lb. 

The  presumption  of  seaworthiness  during 
the  entire  risk  arises  from  proof  of  sea- 
worthiness at  its  commencement.  Martin  v. 
Fishing  In*.  Co.,  82  D.  220. 

The  presumption  is  against  the  seaworthi- 
ness of  a  vessel,  if  a  loss  occurs  which  can- 
not be  ascribed  to  stress  of  weather,  or  to 
any  accident;  so  the  presumption  will  be 
against  the  seaworthiness  of  a  vessel  which 
suddenly  springs  a  leak  and  sinks  while 
moored  in  port,  during  calm  weather.  Du* 
peyre  v.  W.  M.  «e  F.  I. Co.,  38  1).  218. 

The  presumption  of  unseaworthiness  from 
a  vessel  sinking  without  known  cause  does 
not  arise  in  the  case  of  a  barge  in  tow  on  the 
Mississippi,  which  is  suddenly  discovered  to 
be  leaking  badly,  and  which  careens,  breaks 
her  fastenings,  turns,  and  sinks,  in  attempt- 
ing to  get  her  to  shore,  when  complete  proof 
is  offered  as  to  the  youth,  strength,  and  good 
condition  of  the  barge,  and  there  is  a  reason- 
able possibility  that  some  unseen  peril  of  the 
river,  whose  effect  was  not  at  the  moment 
discovered,  may  have  caused  the  loss,  al- 
though the  accident  is  not  fixed  upon  any 
specific  cause.  Sntthen  v.  Memphis  ins.  Co., 
48  D.  462. 

The  presumption  that  a  vessel  was  unsea- 
worthy  at  the  commencement  of  a  voyage 
arises  from  her  defective  condition  on  arriv- 
ing at  port,  unless  adequate  cause  be  shown 
to  account  for  such  defective  condition. 
Cameron  v.  Rich,  63  D.  670. 

112.  Evidence  of  seaworthiness.  — 
The  burden  of  proof  is  not  upon  plaintiff 
in  an  action  on  a  policy  upon  a  vessel,  to 
show  in  the  first  instance  the  seaworthiness 
of  the  vessel  at  the  inception  of  the  voyage, 
it  being  presumed  that  all  things  are  as  they 
should  be  in  this  respect.  But  the  burden  of 
proof  would  be  changed  if  it  appeared  that 
the  vessel,  without  being  subjected  to  any 
stress  of  weather,  or  to  any  unusual  buffet- 
ing of  the  seas,  or  other  extraordinary  peril, 
had  suddenly  foundered,  and  gone  down 
with  all  nails  set,  shortly  after  leaving  port. 
Treat  v.  Union  /.  Co.,  96  D.  447. 

A  vessel  insured  must  be  in  all  respects  fit 
for  the  trade  wherein  she  is  employed;  and 
generally  the  proof  lies  on  the  insured;  but 
whore  it  appears  that  the  loss  may  be  fairly 
imputed  to  sea  damage  or  other  misfortune, 
the  proof  lies  on  the  insurer,  if  he  defends 
himself  on  the  ground  of  unseaworthiness. 
Brown  v.  Girard,  2  D.  400. 

113.  Warranty  against  unlawful 
trade.  —  Under  a  policy  in  which  the  in- 
surers exempt  themselves  from  liability  for 
loss  arising  from  illicit  trade,  they  are  not 
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responsible  for  any  seizure  for  illicit  trade  at 
any  distance  from  the  shore,  where,  by  the 
law  of  nations,  such  seizure  could  be  right- 
fully made.  Cfueullu  v.  Louisiana  Ins.  Co., 
16  D.  199. 

A  condemnation  jure  belli,  and  for  a  breach 
of  municipal  regulations,  will  falsify  the  war- 
ranty by  which  the  insurer  was  protected 
from  loss  from  illicit  trade.    lb. 

Where  a  trade  is  in  no  other  way  unlawful 
than  in  consequence  of  an  accident  over 
which  the  insured  has  no  control,  the  under* 
writers  cannct  avail  themselves  of  it  as  a 
breach  of  warranty.  Savage  v.  Pleasants,  6 
D.  424. 

The  introduction  of  prohibited  articles 
into  Mexico  produces  their  forfeiture,  but 
no  Penalty  is  inflicted  on  the  vessel  which 
carries  them.  Thompson  v.  Mississippi  M.  <& 
F.  Ins.  Co.,  22  D.  129. 

Illicit  trade  is  that  trade  whioh  is  made  un- 
lawful by  the  laws  of  the  country  to  which 
the  object  insured  is  bound,  or  to  which  it 
is  to  be  carried;  but  that  trade  whioh  the 
officers  of  the  government  may  choose  to 
designate  as  illegal,  to  suit  their  own  pur- 
poses, cannot  be  recognized  as  such  by  the 
tribunals  of  other  countries.    lb. 

There  is  no  breach  of  warranty  of  illicit 
trade  by  the  owner  of  a  vessel,  unless  she  is 
engaged  in  a  trade  witch  would  furnish 
ground  for  her  legal  condemnation.    lb. 

114.  against  seizure  or  cap- 
ture. — The  captain  of  a  vessel  is  not  charge- 
able with  negligence,  where,  on  the  seizure 
of  his  vessel,  he  was  thrown  into  prison,  and 
on  his  release  immediately  claimed  her,  but 
was  threatened  with  death  if  he  pei  fisted  in 
so  doing.  Thompson  v.  Mississippi  M.  4  F. 
Ins.  Co..  22  D.  129. 

The  following  clause  in  the  margin  of  a 
policy  on  a  vessel  controls  the  usual  terms 
of  a  printed  policy:  "  Warranted  free  from 
loss  or  expense  arising  from  capture,  seizure, 
or  detention,  or  the  consequences  of  any  at- 
tempt thereat. "  And  a  capture  by  authority 
of  the  confederate  states  during  the  rebel- 
lion is  within  the  warranty,  and  relieves  the 
insurer  from  responsibility.  Swinnerton  v. 
Columbian  Ins.  Co.,  93  D.  560. 

1 15.  Surveys.  —  A  policy  contained 
the  clause,  "  that  if  the  vessel,  upon  a  regular 
survey,  should  be  declared  unsea worthy 
by  reason  of  her  being  unsound  or  rotten, 
or  incapable  of  prosecuting  her  voyage  on 
account  of  her  being  unsound  or  rotten,  the 
insurers  should  not  be  bound  to  pay  their 
subscription."  The  survey  stated  injuries 
arising  from  storms,  besides  the  decay  of  her 
timbers.  Held,  that  as  the  survey  and  con- 
demnation for  unseaworthiness  did  not  pro- 
ceed on  the  sole  ground  of  rottenness  or 
decay,  but  on  that  fact  connected  with  other 
matters,  it  was  not  conclusive,  and  the  in* 
sured  were  entitled  to  recover.  Haff  v.  Ma- 
rine In*.  Co.,  6D.  331. 
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116.  What  is  a  material  represen- 
tation. —  Misrepresentation  as  to  the  date 
of  sailing  of  a  Teasel,  made  to  insurers  at 
the  time  of  obtaining  insurance  thereon,  is 
a  material  misrepresentation  that  will  in- 
ralidate  the  policy,  if  it  be  of  a  character 
to  have  caused  the  vessel  to  have  appeared 
mnch  less  ont  of  time  than  she  in  reality 
was.  CurtU  v.  Mist.  M.  &  f.  Ins.  Co.,  29 
D.  439. 

A  policy  was  effected  upon  a  vessel  repre- 
sented to  be  American,  and  furnished  with 
American  papers,  bat  in  reality  owned  by 
Spanish  subjects,  which  fact  was  not  dis- 
closed to  the  insurers.  The  policy  was  held 
void  from  the  beginning,  on  the  ground  both 
of  misrepresentation  and  concealment;  and 
the  insured  cannot  recover,  whether  the  loss 
were  cansed  by  the  misrepresentation  or 
concealment,  or  otherwise.  Price  v.  Dt 
Peon,  2  D.  680. 

117.  What  is  immaterial,  or  will 
not  avoid  the  policy.  —  A  statement  of 
the  time  when  a  vessel  will  sail,  in  an  order 
for  insurance,  such  time  not  being  shown  to 
be  material  to  the  risk,  and  the  place  of 
sailing  being  distant  from  the  place  of  in* 
suranoe,  is  a  mere  expression  of  opinion, 
and  not  a  representation,  and  if  erroneous, 
does  not  vitiate  the  policy.  AUegrt  v.  Mary* 
land  Ins.  Co.,  20  D.  424. 

A  stipulation  in  a  policy  on  a  vessel  that 
the  insurers  are  not  to  be  "  liable  for  any 
damage  to  or  from  ber  sheathing"  is  not 
equivalent  to  a  representation  that  the  ves- 
sel has  sheathing;  but  even  if  it  were,  the 
representation  is  immaterial,  if  it  appears 
that  sheathing  would  be  regarded  as  of  no 
benefit  to  the  vessel.  Martin  v.  Fishing  Ins. 
Co.,  32  D.  220. 

The  insurer  cannot  set  up  misrepresenta- 
tion by  the  insured  of  his  interest  when  the 
parties  understood  each  other  at  the  time; 
or  enough  was  said  to  put  the  defendants  on 
inquiry,  if  further  information  was  desired, 


the  plaintiff  being  guilty  of  no  frand.  Bell 
v.  W.  M.  Ac  F.  I.  Co.,  39  D.  642. 

118.  What  is  a  material  conceal- 
ment. — Not  to  disclose  the  time  of  the 
arrival  of  a  vessel,  when  asked,  is  a  material 
concealment,  although  the  arrival  had  been 
mentioned  in  the  newspapers,  and  was  known 
to  one  of  the  directors  of  the  insurance 
company.  Himely  v.  8.  C.  Ins.  Co.,  12  D. 
623. 

Every  fact  and  circumstance  which  can 
possibly  influence  the  mind  of  a  prudent 
and  intelligent  insurer  is  material,     lb. 

If  the  assured  undertake  to  state  all  the 
circumstances  which  can  affect  the  risk,  he 
most  do  so  fully  and  fairly.  He  will  not  be 
permitted  to  excuse  himself  by  saying  that 
he  failed  to  communicate  a  fact  because  it 
was  already  known  to  the  insurer.  Stoney 
v.  Union  Ins.  Co.,  15  D.  G34. 

Concealment  of  the  fact  that  an  insured 
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cargo  consists  of  live-stock  vitiates  the  pol- 
icy. AUegrt  v.  Maryland  Ins.  Co.,  20  IX 
424. 

The  assured,  when  demanding  insurance 
on  live-stock,  must  notify  the  assurer  of  the 
nature  of  the  cargo;  and  his  failure  to  do  so 
vitiates  the  policy.  AUegrt  v.  Maryland 
Ins.  Co.,  29  D.  536. 

No  recovery  for  loss  of  goods  shipped  on 
deck  can  be  had  where  the  application  for 
the  insurance  did  not  state  that  they  were  so 
shipped,  and  the  insurers  had  no  knowledge 
of  that  fact,  although  in  the  bill  of  lading 
which  was  given  to  the  secretary  of  the 
company  the  faet  was  stated,  it  appearing 
that  the  secretary  did  not  open  or  read  the 
bill  of  lading.  Smith  v.  Mississippi  tic  Ins. 
Co.,  90  D.  714. 

119.  What  matters  need  not  he  dis- 
closed. — The  insured  is  not  bound  to  an- 
ticipate a  capture  and  condemnation  in 
violation  of  the  law  of  nations,  and  is  under 
no  obligation  to  communicate  facts  and  cir- 
cumstances from  which  such  capture  and 
condemnation  might  be  apprehended,  unless 
they  are  inch  as  to  create  so  general  an  im- 
pression of  danger  as  must  enhance  the  pre* 
mium  of  insurance;  but  a  knowledge  of  facts 
and  circumstances  of  the  latter  description 
is  not  to  be  presumed  against  the  insured; 
and  although  he  may  be  aware  that  certain 
circumstances  may  become  ground  of  con- 
demnation, in  violation  of  the  law  of  nations, 
there  is  no  implied  warranty  that  they  do 
not  exist  in  relation  to  the  property  insured. 
Marth  v.  Jf  sir,  2  D.  648. 

Where  live-stock  constitutes  the  only 
article  of  export,  the  insured  need  not  notify 
the  insurer  that  a  particular  cargo  is  com* 
posed  of  live-stock.  AUegrt  v.  Maryland 
Ins.  Co.,  20  D.  424. 

A  usage  that  the  word  "  cargo "  covers 
live-stock  at  the  place  of  effecting  insurance 
also  dispenses  with  the  necessity  of  suoh  no- 
tification,   lb. 

6.  Perils  Insured  against. 

190.  In  general.— To  subjeot  an  in* 
surer  to  a  loss,  the  risk  run  must  correspond 
with  that  understood  and  intented  to  be  run 
at  the  time  of  subscribing  the  policy.  Nor- 
ris  t.  Ins.  Co.  of  N.  A.,  2  D.  360.  And  this 
principle  applies  to  contracts  of  inland  navi- 

fation.    Atwood  v.  Reliance  Trans.  Co.,  34 
>.  503. 

An  extraordinary  duty  laid  on  the  goods 
in  the  destined  port,  between  the  capture  ?f 
the  vessel  and  her  release  and  arrival  there, 
is  not  covered  by  the  clause  insuring  against 
"  all  unavoidable  perils,  losses,  and  misfor- 
tunes to  the  damage  of  the  goods."  Dt  Ptau 
v.  RusstU,  2  D.  676. 

A  general  policy,  unaccompanied  with  any 
warranty,  covers  war  risks  of  all  kinds  and 
of  all  countries.  Under  such  circumstances 
a  false  olearanoe  is  immaterial,  when  the 
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teasel  actually  sailed  on  the  voyage  intended, 
and  the  assured  is  not  bound  to  disclose  it. 
Bamewtill  v.  ChurcJi,  2  D.  180. 

Insurance  against  loss  by  "  thieves, n  In  a 
marine  policy,  covers  a  loss  by  simple  larceny 
as  well  as  a  loss  by  "  assailing  thieves.  **  Am. 
/at.  Co.  v.  Bryan,  37  D.  278. 

Loss  from  the  explosion  of  a  boiler  is  cov- 
ered by  a  policy.  Penin  v.  P.  Ins.  Co.,  3S 
D.  728. 

A  policy  against  all  marine  risks  is  just  as 
binding  and  effectual  as  if  the  risks  are  spe- 
cified in  detail.  Parlhurst  v.  Gloucester  etc. 
Fishing  Ins,  Co.,  I  R.  105. 

A  marine  insurance  is  not  defeated  by  the 
mere  fact  that  loss  might  have  been  avoided 
by  the  exercise  of  proper  care  on  the  part  of 
those  in  charge  of  the  vessel  at  the  time. 
Enterprise  Ins.  Co.  v.  Parwot,  35  R.  589; 
American  Ins.  Co.  v.  Insley,  47  D.  509. 

A  marine  insurance  of  goods  against  fire 
does  not  cover  loss  by  spontaneous  combus- 
tion by  the  inherent  qualities  of  the  goods. 
Providence  etc.  Ins.  Co.  v.  Adler,  57  R. 
314. 

Insurance  was  effected  on  the  cargo  of  a 
vessel  at  and  from  New  York  to  a  port  or 
ports  in  the  island  of  Cuba,  thence  back  to 
New  York.  The  policy  contained  the  usual 
clause,  to  be  free  from  any  loss  arising  in 
consequence  of  illicit  trade,  etc  The  vessel 
arrived  at  her  port  of  destination,  but  was 
not  allowed  entrance,  and  after  waiting 
twenty  days,  sailed  for  another  port  in  the 
island;  meeting  on  the  way  adverse  winds, 
she  was  compelled  to  put  into  a  port  of  safety, 
bnt  fearing  pirates,  then  she  went  to  Port 
Republican,  m  St  Domingo,  where  the  cargo 
was  forcibly  taken  out  and  disposed  of  at 
great  loss.  On  receiving  advice  of  this  cir- 
cumstance, the  insured  abandoned  for  a  total 
iocs,  and  in  their  letter  assigned  as  a  cause 
that  the  vessel  had  been  refused  entry  at 
her  port  of  destination,  and  the  voyage  was 
therefore  defeated.  Held,  that  the  denial 
of  entry  was  not  a  loss  within  the  policy. 
Suydam  v.  Marine  Ins.  Co.,  3  D.  307. 

Defendant   issued  a  policy  to   plaintiff, 

against  loss  or  damage  by  fire on 

wharf-boat,  tackle,  and  apparel  lying  at 
the  wharf  of  the  city  of  Evansville,  Indiana, 
....  and  to  receive,  discharge,  and  store 
freight,  hazardous,  extra- hazardous,  and 
specially  hazardous,"  providing  "that  the 
loss,  if  any,  shall  be  adjusted  according  to 
the  conditions  herein  contained,  and  those 
hereto  attached."  The  conditions  were  as 
follows:  "Touching  the  adventures  and 
perils  which  the  said  insurance  company  is 
contented  to  bear  and  take  upon  itself  in 
this  voyage,  they  are  of  the  seas,  lakes, 
rivers,  canals,  fires,  jettisons,  rovers,  and 
assailing  thieves."  Held,  that  the  company 
was  liable  for  the  destruction  of  the  boat  by 
floating  ice.  Franklin  Ins.  Co.  v.  Humphrey, 
32  R.  71 


•< 


In  such  action,  evidence  of  a  custom  at 
Evansville  of  removing  such  boats  to  a  neigh- 
boring ice  harbor  for  safety  during  the  sea- 
son of  running  ice,  and  of  notice  by  the 
insurer  to  the  insured  so  to  remove  the  prop- 
erty, an  offer  to  accept  the  risk  thereby  in- 
curred, and  that  such  removal  would  have 
been  safe,  — held,  inadmissible.     lb. 

121.  Proximate  loss  must  be  within 
the  risk.  —  Underwriters  are  liable  for  s 
loss  tho  proximate  cause  of  which  is  one  of 
the  enumerated  risks,  though  the  remote 
cause  may  be  traced  to  the  -master  and  mar- 
iners; but  a  voluntary  deviation  by  the 
master  is  not  such  a  remote  cause  as  to 
bring  it  within  the  rule.  Natchez  Ins.  Co. 
v.  Stanton,  41  D.  592. 

Insurance  law  regards  the  proximate  and 
not  the  remote  cause  as  occasioning  a  loss, 
but  the  last  is  not  necessarily  the  proximate 
cause.  McCargo  v.  New  Orleans  Ins.  Co.,  43 
D.  180;  Gates  v.  Madison  County  M.  Ins.  Co., 
55  D.  360. 

Consequences  naturally  flowing  from  or 
incident  to  a  peril  insured  against  are  attrib- 
utable thereto.  McCargo  v.  New  Oilcans 
Ins.  Co.,  43  D.  180. 

Insurrection  of  slaves  is  regarded  as  prox- 
imate cause  of  loss,  in  case  of  an  insurance  on  • 
a  cargo  of  slaves,  where  the  slaves  rise  and 
take  the  vessel  and  carry  her  into  a  British 
port,  where  they  escape;  and  the  insurers, 
.therefore,  are  not  liable  if  the  policy  con- 
tained a  clause  exempting  them  from  liability 
for  loss  by  insurrection.    lb. 

By  a  collision  between  steamboats,  a  fire 
was  caused  on  one  of  them,  and  it  sank,  with 
insured  goods  on  board,  before  the  goods 
were  touched  by  the  fire.  Held,  that  u  the 
injury  to  the  goods  could  have  been  pre- 
vented but  for  the  fire,  an  action  on  the 
insurance  policy  was  maintainable.  New 
York  etc.  Exp.  Co.  v.  Traders9  etc.  Ins.  Co., 
42  R.  440. 

122.  What  are  deemed  perils  of  the 
sea.# — A  leak  occasioned  by  rats,  without 
the  neglect  of  the  captain,  is  a  peril  within 
a  policy.     Garrigues  v.  Cease,  2  D.  493. 

If  a  vessel  be  obliged  to  put  into  port  from 
necessity,  and  a  pestilential  disorder  break 
out  which  disables  her  crew  and  renders  it 
impossible  for  her  to  pursue  her  voyage,  it 
is  a  loss  within  the  perils  of  a  policy.  Wil- 
liams v.  Smith,  2  D.  209. 

123.  What  are  not.  — Dangers  of  nav- 
igation mean  those  perils  that  are  incident  to 
it  in  a  lawful  course  of  it,  but  not  those  that 
arise  from  pursuing  an  unlawful  course 
therein.  Atwood  v.  Reliance  Trans.  Co.,  34 
D.  503. 

Damage  to  insured  goods  by  sea-water  is 
not  covered  by  the  policy  as  arising  from  a 
"peril  of  the  sea,n  if  occasioned  by  bad  stow- 
age, want  of  pumping,  or  defectiveness  of 

*  See  elaborate  note  on  what  are  deemed  perlli 
of  the  sea,  C  D.  281-ttO. 
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the  vessel.     Fleming  v.  Matins  Ins.  Co.,  38 
D.  747. 

Proof  that  insured  goods  were  damaged  by 
sea- water  when  delivered  is  not,  of  itself, 
evidence  of  loss  by  a  peril  of  the  sea.    lb. 

A  policy  of  insurance  against  the  dangers 
of  the  sea  will  not  cover  a  loss  which  is 
occasioned  by  the  natural  decay  and  ordi- 
nary wear  and  tear  of  the  materials  compos- 
ing a  vessel.  Dupeyre  v.  W,  M*  ds  F.  /•  Co., 
88  D.  218. 

124.  Barratry. — Barratry  is  fraudulent 
and  injurious  conduct  by  the  master,  acting 
in  the  relation  of  master  to  the  owners,  con- 
trary to  the  orders  and  instructions,  against 
the  interest  and  rights  of  the  owners,  and 
without  their  consent.  Wilson  v.  General 
Mut.  In*  Co,,  59  D.  188.  If  the  owner  con- 
sents, the  act  is  not  barratry.  Millandon  v. 
New  Orleans  Ins.  Co.,  13  D.  358. 

Any  trick,  cheat,  or  fraud,  or  any  crime 
or  willful  breach  of  law,  committed  by  the 
master,  to  the  prejudice  of  the  owners,  is 
barratry.  WUcocks  v.  Union  Ins.  Co*  4  D. 
480. 

To  constitute  barratry  on  the  part  of  the 
master  of  a  ship,  the  act  must  be  either 
fraudulent  or  criminal.  Wiyyin  v.  Amory, 
7  D.  175. 

On  a  declaration  stating  a  loss  by  capture, 
there  can  be  no  recovery  on  the  barratry 
of  the  master,  and  where  in  a  special  ver- 
dict the  jury  have  found  certain  misconduct 
of  the  master,  the  court  will  not  infer  that 
the  risk  of  the  insurer  was  increased  thereby. 
Crotttillat  v.  BtUl,  2  D.  375. 

The  crew  of  a  neutral  vessel  captured  as  a 
prize  are  not  obliged  to  navigate  her.  It  is 
the  duty  ot  the  captors  to  take  charge  of 
her  with  a  force  of  their  own,  and  if  they 
neglect  to  do  this  they  do  not  take  sufficient 
possession,  and  the  neutrals  may  consider 
her  as  abandoned  to  them.  But  if  an  insuffi- 
cient force  is  put  on  board  in  consequence 
of  a  promise  by  the  neutral  crew  to  navigate 
her  to  the  destined  port,  they  are  bound  by 
their  promise,  and  must  be  considered,  for 
the  purpose  agreed  on,  as  acting  under  the 
captors.  If  in  violation  of  this  agreement 
they  take  the  vessel  into  their  own  hands,  it 
is  an  unlawful  rescue,  which  is  an  act  of 
barratry.  WUcocks  v.  Union  Ins.  Co.,  4  D. 
480;  Brown  v.  Union  Ins.  Co.,  5  D.  123. 

Barratry  may  be  committed  by  the  master 
of  a  ship  in  respect  to  the  cargo,  although 
the  owner  of  the  cargo  is  at  the  same  time 
owner  of  the  ship,  and  although  the  master 
is  supercargo  or  consignee  for  the  voyage. 
Cook  v.  Commercial  Ins.  Co.,  6  D.  353. 

The  onus  of  proof  to  excuse  an  act  which 
apparently  amounts  to  barratry  is  on  the 
insurer.  Millandon  v.  New  Orleans  Ins.  Co., 
13  D.  358. 

The  assent  of  the  owner  to  barratry  should 
not  be  presumed  merely  from  his  presence 
en  the  ship.    lb. 


Insurance  against  loss  of  a  vessel  from  acts 
of  barratry  does  not  oover  a  seizure  and  con- 
demnation to  the  government  of  the  vessel 
after  the  expiration  of  the  period  of  time 
inolnded  in  the  policy  for  acts  of  barratry 
committed  within  that  period.  Mariatigm 
v.  La.  Ins.  Co.,  28  D.  129. 

Mooring  in  good  safety  is  the  placing  of  a 
vessel  in  situation  to  discharge  her  cargo.  lb. 

The  doctrine  of  relation  of  forfeiture  of  a 
vessel  condemned  for  violation  of  the  revenue 
laws,  by  its  officers  or  crew,  to  the  time  of 
the  infraction  of  the  law,  is  to  prevent  frauds 
on  the  government  by  subsequent  transfers; 
it  does  not  apply  to  charge  insurers  against 
such  acts  of  barratry.    lb. 

Insurance  against  loss  by  barratry  of  the 
master  or  manners  includes  losses  by  larceny 
or  embezzlement  committed  by  the  master 
or  crew.  American  Ins.  Co.  v.  Bryan,  37  D. 
278. 

Loss  occasioned  by  misconduct  of  insured, 
where  the  misconduct  amounts  to  barratry, 
is  not  within  the  terms  of  a  policy,  where 
there  is  no  express  insurance  against  barratry. 
St.  Louis  Ins.  Co.  v.  Glasgow,  41  D.  661. 

Insurers  are  liable  for  barratry  of  a  sec- 
ond mate  succeeding  to  command  of  a  vessel 
while  on  her  voyage,  by  the  death  of  the 
master  and  first  mate,  under  a  policy  insur- 
ing against  the  barratry  of  the  mariners,  but 
not  agaiust  that  of  the  master.  Tate  v 
Protection  Ins.  Co.,  52  D.  350. 

Insurance  against  barratry  of  master  does 
not  cover  a  loss  through  the  fraud  and  mis- 
conduct of  such  master,  where  he  is  himself 
Eart  owner  of  the  vessel.  Barratry  cannot 
e  committed  by  a  master  who  is  himself  a 
part  owner.  Wilson  v.  General  MuL  Ins. 
Co.  59  D.  188. 

A  policy  of  insurance  against  all  marine 
risks  is  as  binding  and  effectual  as  if  the  risks 
were  specified  in  detail,  and  those  risks  in- 
clude barratry  of  the  master  and  mariners, 
even  when  the  owner  of  the  vessel  himself 
appoints  them.  Parkhurst  v.  Gloucester  M. 
F.  I.  Co.,  97  D.  100;  1  R  105. 

Barratry  of  master  is  insured  against  in 

Solicy  on  vessel,  "lost  or  not  lost,"  which 
008  not  define  risks  assumed  by  the  insur- 
ers otherwise  than  by  a  clause  that  they 
"are  not  in  any  case  to  be  held  to  pay  for 
any  loss  or  damage  in  consequence  of  re- 
straint, seizure,  or  detention  by  any  legal 
or  illegal  power  whatsoever,  or  for  any  dam- 
age, loss,  or  accident  which  may  happen  or 
occur  to  any  vessel  while  she  may  be  under 
such  restraint,  seizure,  or  detention."    76. 

195.  Acts  of  master. — The  insurer  is 
liable  for  extraordinary  perils  only,  unless 
by  express  stipulation,  and  not  for  such  as 
proceed  from  the  negligence,  unskillfulness, 
or  misconduct  of  the  master  and  crew. 
Natchez  Ins.  Co.  v.  Stanton,  41  D.  502. 

Loss  occasioned  by  neglect  to  employ  a 
pilot  discharges  the  insurers,  when  the  loss 
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a  direct  and  immediate  consequence  of 
the  neglect,  but  not  otherwise.  McMillan  v. 
Union  Ins.  Co.,  33  D.  112;  McDowell  v.  Gen- 
eral Mut.  Ins.  Co.,  56  D.  619. 

Underwriters  are  not  liable  for  loss  of  a 
stranded  vessel,  when  the  loss  oonld  have 
been  avoided  by  care  and  diligence  on  part 
of  owner  or  his  agent.  McDowell  v.  General 
MuL  Ins.  Co.,  66  D.  619. 

126.  Transshipment  of  goods. —The 
master  may  transship  insured  cargo  if  the 
original  ship  is  disabled;  and  if  he,  acting 
with  discretion,  forwards  the  cargo  in  an- 
other ship,  such  change  will  not  discharge 
the  insurer  of  the  goods  from  liability  for 
loss  which  may  take  place  subsequent  to 
transshipment;  but  if  the  transshipment  is 
not  necessary,  or  without  the  insurers'  eon- 
sent,  he  will  be  discharged.  Salisbury  v. 
Marine  Ins.  Co.,  66  D.  687. 

A  delay  of  twelve  days  in  transportation 
of  insured  cargo,  occasioned  by  waiting  for 
necessary  repairs,  will  not  justify  transship- 
ment of  cargo  in  another  vessel.  By  such 
transshipment  the  insurers  are  discharged 
from  liability  for  loss  subsequently  happen- 
ing to  the  cargo  in  the  new  bottom.     lb. 

Insurers  guarantee  only  safe  arrival  of 
goods.  They  do  not  guarantee  speedy 
arrival,  nor  arrival  in  time  for  an  advanta- 

Seous  market,  nor  do  they  incur  loss  from 
elay  in  the  voyage,  unless  the  delay  is  pro- 
duced by  a  peril  insured  against,  or  the  cargo 
be  subject  to  deterioration  by  mere  lapse  of 
tune.     lb. 

It  is  an  implied  condition  of  marine  insur- 
ance of  freight  that  the  ship  shall  not  be 
changed  without  necessity  or  consent. 
Wheat  was  insured  on  a  certain  steamer 
"and  connections, "  from  San  Francisco  to 
Hong  Kong.  It  was  the  custom  to  carry 
without  transshipment,  but  in  this  case  the 
cargo  Was  unnecessarily  transferred  to  other 
ships  of  the  same  company,  at  Yokahama, 
ana  conveyed  to  Hong  Kong,  where  it  was 
lost.  Held,  that  "  connections  "  meant  reg- 
ular connections,  and  not  an  unusual  sub- 
stitution, unanticipated  at  the  time  of  the 
issuing  of  the  policy,  and  that  the  policy 
was  avoided.  Schroeder  v.  Bchweker  etc 
QtseUvkaA  44  R.  61. 

127.  Blockade. —  A  mere  intention  to 
enter  a  blockaded  port,  without  any  actual 
attempt  after  being  warned  off,  is  no  breach 
of  the  blockade,  and  no  cause  for  condemna- 
tion, either  by  international  law  or  by  the 
treaty  between  the  United  States  and  Great 
Britain;  and  where  an  American  vessel  and 
cargo  were  condemned  by  a  British  court  of 
admiralty  for  persisting  in  an  intention  to 
enter  a  blockaded  port,  the  condemnation 
was  illegal,  and  the  insurers  were  held 
liable.      Williamson  v.  Tunno,  9.  D.  654. 

To  constitute  a  blockade,  as  affecting  a 
policy  of  insurance,  there  must  be  an  actual 
existing  force  before  the  port  at  the  time  it 


is  entered.  The  animus  reverlendi  of  the 
blockading  fleet  does  not  continue  the  bloc*  - 
ade,  nor  u  the  entry  of  a  neutral,  after 
being  notified,  a  breach  of  his  neutrality,  if 
the  blockading  force  be  not  before  the  port. 
Williams  v.  Smith,  2  D.  209. 

If  the  port  of  destination  be  actually 
blockaded,  the  insured  may  abandon  as  for 
a  total  loss.  The  interdiction  of  commerce 
by  means  of  the  blockade  is  a  peril  within 
the  policy;  and  going  to  another  port  subse- 
quently, to  deliver  the  goods,  will  be  con- 
sidered, after  the  abandonment,  as  done  for 
the  benefit  of  the  insurer.  The  acceptance 
of  the  goods  at  another  port,  by  the  con- 
signee, under  such  circumstances,  is  for  the 
advantage  of  all  concerned,  and  will  not 
prevent  a  recovery  for  a  total  loss  on  the 
abandonment.  Schmidt  v.  United  Ins.  Co.,  3 
D.  319. 

Prevention  of  a  vessel,  by  a  blockading 
squadron,  from  entering  her  port  of  destina- 
tion, and  requiring  bar  to  return  to  her  port 
of  departure,  entitles  her  owners  to  recover 
on  a  policy  by  which  she  was  insured  against 
"the  arrests,  restraints,  and  detainments  of 
kings,  princes,  people,"  eta  Vigers  v.  Ocean 
Ins.  Co.,  32  D.  118. 

A  restraint  exists,  though  there  be  no 
seizure,  if  the  power  of  the  blockading 
squadron  is  applied  so  effectually  and  di- 
rectly as  to  break  up  the  voyage.    lb. 

198.  Capture.  —An  insurer  of  a  vessel 
is  not  liable  for  loss  by  capture  by  a  priva- 
teer, under  a  policy  in  which  the  perils  in- 
sured against  include  piracy,  but  in  which 
liability  for  "loss  by  seizure,  capture,  or 
detention,  or  the  consequences  of  an  attempt 
thereat,"  are  excepted.  Fifield  v.  Pennsyl- 
vania State  Ins.  Co.,  86  D.  623. 

1S9.  Detention  or  restraint  of 
princes.  —  The  words  "  restraints "  find 
"detainments  of  princes,"  in  a  policy,  have 
the  same  meaning.  Information  by  a  bel- 
ligerent to  a  neutral  that  the  port  of  des- 
tination is  blockaded,  and  a  warning  not  to 
proceed  thither,  do  not  amount  to  a  restraint 
or  detention.  Richardson  v.  Mains  Ins.  Co., 
4D.  92. 

Merchandise  was  insured  on  board  a  ship 
to  India  and  return,  with  a  view  of  dispos- 
ing of  the  outward  and  procuring  a  return 
cargo.  In  India,  during  the  voyage  insured, 
a  part  of  the  merchandise  was  sent  on  shore, 
and  afterwards,  being  in  the  ship's  boat  for 
the  purpose  of  being  reshipped,  it  was  for- 
cibly seized  and  detained,  either  by  the 
orders  of  a  sovereign  prince  or  by  assailing 
theivea,  The  insurers  were  held  liable. 
Parsons  v.  Mass.  Ins.  Co.,  4  D.  116. 

Where  a  vessel  was  insured  at  and  from 
New  York  to  Havana,  and  she  set  sail 
in  the  forenoon  of  the  25th  of  December, 
and  just  before  she  got  under  weigh,  the 
pilot  heard  that  an  embargo  had  taken  place, 
and  the  ship,  before  she  got  out  of  port,  was 
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stopped  and  detained  by  virtue  of  the  em- 
bargo act  of  December  25  th,  — field,  that  the 
voyage  having  commenced  before  the  de- 
tention, the  insurer  was  liable  for  a  total 
loss;  that  a  vague  rumor  or  knowledge  of  an 
embargo,  by  the  pilot,  was  not  sufficient  to 
charge  the  insured  with  a  knowledge  of  the 
act  laying  an  embargo  so  as  to  invalidate 
the  policy.  W alien  v.  Phoenix  Ins,  Co.,  4 
D.  359. 

A  rescue  by  the  crew  of  a  neutral  vessel, 
arrested  and  detained  by  a  belligerent  armed 
Teasel,  for  an  alleged  violation  of  neutrality, 
is  a  good  cause  of  condemnation,  and  a  loss 
happening  from  this  cause  is  not  within  the 
perils  insured.     Robinson  v.  Jones,  5  D.  1 14. 

Insurance  against  "arrests,  restraints, 
and  detainments  of  kings,  princes,  or  peo- 

Ele"  applies  to  captures,  detentions,  etc, 
y  the  commissioned  agents  of  a  lawful  gov- 
ernment, and  does  not,  it  seems,  cover  a  loss 
caused  by  a  mob  in  a  foreign  port.  MeCargo 
v.  New  Orleans  Ins.  Co.,  43  D.  180. 

180.  Collision.  * —  Insurers  are  liable  for 
damage  to  a  vessel  insured  through  collision, 
that  being  a  peril  within  the  policy,  although 
the  collision  was  caused  by  the  negligence  of 
the  master  and  crew  of  the  insured  vessel. 
Street  v.  A.  1.  A  B.  Co.,  75  D.  714. 

Insurers  indemnifying  ship-owners  against 
perils  of  the  sea  are  bound  to  indemnify  them 
for  the  amount  they  were  obliged  to  pay  the 
owners  of  another  vessel,  for  damages  done 
the  latter  by  a  collision  in  consequence  of 
the  negligent  navigation  of  the  insured  ship. 
Nelson  v.  Suffolk  Ins.  Co.,  54  D.  770.  Contra, 
see  Street  v.  A.I.  <t  B.  Co.  75  D.  714. 

181.  Bisks  excepted  in  policy. — An 
exception  in  a  policy,  against  any  loss  arising 
from  the  violation  of  existing  laws  or  regula- 
tions of  belligerent  nations,  restricting  neu- 
tral commerce,  does  not  cover  a  loss  occurring 
from  the  violation  of  any  decree  subsequently 
made.     Wood  v.  N.  E.  Ins.  Co.,  7  D.  182. 

Where  a  policy  provides  that  the  insurers 
shall  not  be  liable  for  a  "  partial  loss  on  salt, 
grain,  eta,  unless  it  amount  to  Beven  per 
cent  on  the  aggregate  value  thereof,  and 
happen  by  a  stranding,"  the  company  is  not 
liable  for  a  partial  loss  on  such  articles,  un- 
less occasioned  by  the  stranding  of  the  ves- 
sel.   Lake  v.  Columbus  Ins.  Co.,  42  D.  188. 

A  stipulation  in  a  policy  on  the  cargo  of  a 
flat-boat,  that  the  company  shall  not  be  liable 
for  loss  arising  from  specified  causes,  "nor 
in  any  case  if  towed  by  a  steamboat, n  dis- 
charges the  company  oulv  as  to  any  loss  ac- 
cruing from  such  towing  by  steamer.  Grant 
v.  Lexington  F.  L.  ds  M.  Ins.  Co.,  61  D.  74. 

An  exemption,  in  a  policy,  that  the  insur- 
ers shall  not  be  liable  for  breaking  of  the 
machinery  unless  occasioned  by  stranding, 
will  render  insurers  liable,  where  the  vessel 

*  Liability  for  injuries  caused  one  vessel 
through  collision  wich  another,  see  note,  64  D. 
787-71*0. 


is  injured  first  by  perils  of  the  sea  and  after, 
wards  by  stranding,  for  so  much  of  the  is* 
jury  only  as  the  assured  proves  to  have  been 
occasioned  by  the  stranding.  Heebner  v. 
Eagle  Ins.  Co.  69  D.  308. 

Under  an  excepting  clause  in  a  policy  upon 
the  hull,  tackle,  machinery,  and  apparel  of 
a  steam-propeller,  stating  that  "  it  is  under- 
stood that  tnia  company  is  not  liable  for  any 
breakage  or  derangement  of  the  engine,  or 
the  bursting  of  the  boiler,  or  any  of  the  parts 
thereof,  *'  the  insurers  are  only  relieved  from 
liability  to  indemnify  the  assured  for  broken 
or  deranged  machinery,  and  are  not  exempt 
from  obligation  to  pay  for  a  total  loss,  even 
though  such  loss  could  be  traced  back  to 
the  breaking  of  the  machinery  as  its  first 
cause.    Western  Ins.  Co.  v.  Cromer,  75  D.  561. 

Insurers  are  not  liable  for  damage  result- 
ing "on  account  of"  bursting  of  boilers, 
where  by  a  policy  of  insurance  upon  the 
body,  tackle,  apparel,  and  other  furniture  of 
a  proDeller,  the  insurers  are  not  to  be  liable 
"for  the  bursting  of  boilers.  Strong  v. 
Sun  MuL  Ins.  Co.,  88  D.  242. 

A  policy  expressly  excepted  from  the 
perils  insured  against  "  damage  that  might 
be  done  from  the  bursting  of  boilers,"  but 
provided  that  only  "loss  or  damage  occurring 
subsequent  to  and  in  consequence  of  the 
bursting  of  boilers  is  covered  by  this  policy." 
The  boiler  of  the  vessel  burst,  and  she  was 
immediately  submerged.  Held,  that  as  the 
vessel  was  rendered  worthless  the  moment 
the  rents  and  apertures  were  made,  the  pol- 
icy did  not  cover  the  loss.  Evans  v.  Colum- 
bian Ins.  Co.,  4  R.  650. 

A  policy  on  champagne  wine  provided 
that  the  insurers  should  not  be  liable  for 
leakage,  unless  occasioned  by  stranding  or 
collision.  Held,  that  the  insurers  were  ex- 
empt from  liability  for  all  leakage,  ordinary 
or  extraordinary,  and  from  whatever  cause, 
whether  gradual  or  violent  in  its  operation, 
except  those  specified.  Cory  ▼•  BoylsUm 
Fire  etc.  Ins.  Co.,  9  JL  14. 

In  such  a  policy  on  champagne  wine,  val- 
ued by  the  case,  it  was  provided  that  the  in- 
surers should  not  be  liable  "for  damage  or 
injury  to  goods  by  dampness,  rust,  change 
of  flavor,  or  by  being  spotted,  discolored, 
musty,  or  moldy,  unless  the  same  be  caused 
by  actual  contact  of  sea-water  with  the  arti- 
cles damaged,  occasioned  by  sea  peril. "  Held, 
that  so  far  as  the  sea- water  came  into  actual 
contact  with  any  case  or  package,  the  insur- 
ers were  liable  for  any  injury  occasioned, 
either  by  such  direct  contact,  or  by  any  heat 
or  dampness  thereby  generated,  but  not  for 
any  injury  by  dampness,  or  change  of  flavor 
to  other  packages,  no  part  of  which  came 
into  actual  contact  with  the  sea-water,     lb. 

6.    When  the  Risk  Begins  and  Ends. 

183.  When  policy  attaches,  gener- 
|  ally.  —  Sailing  on  her  voyage    is    accom- 
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plished  when  an  insured  vessel  ouits  her 
moorings,  in  readiness  for  sea  and  intending 
to  sail,  though  she  is  afterwards  stopped  by 
head  winds.  Bowen  v.  Merchants*  Ins.  Co., 
32  D.  213. 

A  vessel  is  at  sea  when,  being  at  Bangor, 
Wales,  on  east  side  of  the  straits  of  Menai, 
ready  and  intending  to  sail,  she  drops  down 
•even  or  eight  miles  below  Bangor,  for  the 
purpose  of  proceeding  on  her  voyage,  but  is 
then  detained  by  head  winds,  and  compelled 
to  oomo  to  anchor,  and  remain  several  days. 
lb. 

A  policy  to  attach  on  goods  shipped  be- 
tween the  1st  and  15th  of  July  will  not 
cover  goods  shipped  on  either  of  such  days. 
Atkins  v.  Boylston  etc  Ins.  Co.,  39  D.  692. 

A  condition  in  a  policy  that  prior  damage 
be  repaired  does  not  postpone  the  attaching 
of  the  policy  as  to  peril*  embraced  by  it, 
other  than  those  of  navigation,  where  the 
period  of  time  included  in  the  policy  is  so 
short  that  to  require  the  making  of  the 
repairs  as  a  condition  precedent  would  post- 
pone the  attaching  of  the  policy  for  such 
length  of  time  as  to  make  it  of  little  value. 
Hyde  v.  Mississippi  M.  F.  Ins.  Co.,  29  D. 
465. 

An  insurance  was  made  on  a  vessel  for  one 
year,  "  commencing  the  risk  at  B.f  on  a  day 
certain,  at  noon,'* and  it  happened  the  vessel 
had  left  the  port  of  B.  on  the  day  preceding, 
but  was  in  good  safety  at  sea  on  the  day 
fixed,  and  was  afterwards  lost  within  the 
year.  The  underwriters  were  held,  never- 
theless, liable.  Manly  v.  United  Marine  etc 
Co.,  6  D.  40. 

A  policy  was  effected  on  a  ship,  cargo, 
and  freight,  each  being  distinctly  valued,  at 
and  from  Calcutta  to  a  port  of  discbarge  in 
the  United  States.  At  the  time  the  policy 
was  taken,  the  insured  represented  that  the 
ship  was  at  Calcutta  in  July,  and  would 
probably  sail  in  August  She  sailed  in 
August;  but  proving  leaky  as  soon  as  she 
went  to  sea,  and  the  leaks  continuing,  she 
returned  to  Calcutta  and  relanded  her  cargo; 
and  upon  a  survey  it  was  found  that  the  leak 
arose  from  causes  existing  at  the  time  the 
cargo  was  put  on  board,  and  that  she  was 
not  seaworthy  at  the  time  of  her  sailing. 
She  was  then  thoroughly  repaired,  the  cargo 
reladen,  and  sailed  again  the  following  Feb- 
ruary, arriving  home  in  safety.  In  an  action 
for  the  premium, — held,  that  the  policy 
attached  on  the  vessel,  cargo,  and  freight 
while  in  port,  and  before  the  sailing  in 
August;  and  that  the  insurers  contiuued 
liable  after  her  return  to  port,  and  during 
the  subsequent  homeward  voyage,  and  there- 
fore they  had  aright  to  the  premium.  Tay- 
lor v.  Lowell,  3  D.  141. 

188.  Insurance  "at  and  from."— 
Upon  an  insurance  "  at  and  from  "  a  foreign 
port,  the  risk  commences  as  soon  as  the  ves- 
sel has  been  safely  moored,  twenty-four  hours 
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after  her  arrival  at  port.     Oarrigues  v.  Coxe, 
2  D.  493. 

An  insurance  on  a  vessel  "at  and  from 
Calais,  Maine,  on  July  16th,  to,  at,  and  from 
all  places  to  which  she  may  proceed  in  the 
coasting  business  for  six  mouths,"  attaches 
on  the  day  named,  whether  the  vessel  was 
then  prosecuting  her  voyage  or  not,  if  it 
appears  that  the  intent  was  to  insure  for  a 
stated  time,  irrespective  of  the  place  where 
the  vessel  happened  to  be.  Martin  v.  Fish- 
ing In*.  Co.,  32  D.  220. 

184.  When  the  risk  terminates.— 
Policies  effected  in  time  of  peace  continue 
though  a  war  breaks  out;  the  insured,  how- 
ever, must  not  do  anything  to  add  to  the  risk 
of  the  insurer.    Crousillat  v.  Ball,  2  D.  875. 

After  freight  insured  has  been  earned,  the 
contract  of  insurance  with  respect  to  it  is 
satisfied,  and  the  insurer  can  have  no  further 
risk  or  interest  concerning  it,  by  abandon- 
ment  or  otherwise.  Patapsco  ins.  Co.  v. 
Biscoe,  28  D.  219. 

In  case  of  a  valued  policy  on  distinct 
freights  on  a  vessel  on  the  outward  and 
the  homeward  passage  on  a  particular  voy- 
age, the  risk  on  the  outward  cargo  terminates 
when  the  freight  is  earned,  and  attaches  on 
the  homeward  cargo  as  soon  as  the  goods  are 
put  on  board,  or  at  least  are  contracted  for 
and  ready  to  be  shipped.     lb. 

The  termination  of  a  voyage  from  L.  toN., 
during  which,  and  eight  days  thereafter,  a 
cargo  of  bay  is  insured,  is  N.,  the  place  of 
landing  and  discharging  the  cargo,  and  not 
a  neighboring  but  separate  municipality^ 
though  the  latter  is  the  usual  hay-market 
where  sales  of  hay  are  negotiated;  and  the 
risk  is  not  terminated  by  a  delay  of  more 
than  eight  days  at  the  latter  place.  Orani 
v.  Lexington  F.  L.  4  M.  Ins.  Co.,  61  D.  74. 

A  policy  on  a  ship  for  one  year,  and  "  if 
the  snip  is  at  sea  at  the  end  of  the  year,  then 
to  continue  at  pro  rata  premium  until  she 
arrives  at  her  port  of  destination,"  will  ter- 
minate when  the  ship,  at  the  end  of  the  year, 
is,  or  afterwards  first  arrive,  at  some  port 
to  which  she  is  sent  to  take  in  cargo;  and 
this,  though  the  place  is  not  a  port  by  law, 
but  merely  a  roadstead,  and  is  not  the  final 
destination  of  the  vessel.  Cole  v.  Union  MuL 
Ins.  Co.,  74  D.  609. 

A  vessel  arrives  at  a  "  port  of  discharge  " 
when  she  arrives  at  any  pjace  at  which  it 
is  usual  to  discharge  cargo,  and  to  which  she 
is  destined  for  the  purpose  of  discharging 
cargo.  Upon  her  arrival  at  that  place,  a 
policy  insuring  her  until  arrival  at  a  "port 
of  discharge  "  terminates,  and  cannot  be  ex- 
tended or  revived,  after  she  has  discharged 
part  of  her  cargo  there,  by  her  removal  to  an- 
other port,  or  to  another  place  in  the  same 
port,  either  for  the  purpose  of  discharging 
the  rest  of  her  cargo,  or  for  any  other  pur- 
pose. BramhaU  v.  Sun  Mut.  Ins.  Co.,  6  R. 
261. 
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7.  Demotion. 

185.  What  amounts  to  a  deviation.  * 
—  An  insured  ship  must  proceed  on  her  voy- 
age with  reasonable  expedition  and  by  the 
shortest  and  safest  route.  Himely  v.  S.  C. 
Ins.  Co.,  12  D.  623. 

The  insured  must  famish  a  master  of  com- 
petent skill,  prudence,  and  discretion;  and  if 
a  departure  from  the  course  of  the  voyage  is 
the  result  of  employing  a  master  not  of  that 
character,  the  insurers  will  be  discharged. 
Biggin  v.  Patapsco  Ins.  Co.,  16  D.  302. 

Taking  a  brig  in  tow  by  a  steamer  is  a  de- 
viation by  the  latter,  there  being  nothing  in 
the  policy  which  expressly  authorised  it. 
Natchez  Ins.  Co.  v.  Stanton,  41  D.  592. 

Where  the  master  of  a  vessel  insured  to, 
at,  and  from  a  certain  port  sailed  from  that 
port  in  pursuit  of  a  vessel  which  had  been 
piratically  taken  off  by  its  crew,  intending  to 
apply  the  compensation  he  should  receive  for 
this  service  jointly  to  tho  owners  and  him- 
lelf,  —  fold,  that  this  was  not  a  case  of  bar- 
ratry, but  a  deviation  which  discharged  the 
insurers.     Hood  v.  NesbU,  1  D.  265. 

A  policy  was  issued  on  a  vessel  undergoing 
repairs  in  New  York,  "at  and  from  New 
York  to  Havana."  On  the  completion  of 
the  repairs,  the  vessel  went  on  a  trial  trip  to 
Elizabethport,  sixteen  miles  distant,  and  to 
take  in  coaL  She  returned  to  New  York, 
and  sailed  thence  to  Havana.  Held,  a  devi- 
ation so  as  to  avoid  the  polioy.  Fernandez 
v.  Great  Western  Ins.  Co.,  8  R.  571. 

A  policy  was  issued  on  a  codfishing  ves- 
sel for  the  voyage  from  Plymouth  to  banks, 
codfishing,  and  back^  After  arriving  at  the 
banks,  the  vessel  got  out  of  bait,  and  put  into 
St.  Peter's,  the  nearest  practicable  port,  for 
a  supply.  Held,  in  the  absence  of  proof  of 
usage,  a  fatal  deviation.  Burgess  v.  Equita- 
ble etc  Ins.  Co.,  30  R.  654. 

On  June  13,  1879,  defendant  insured  a 
steam-tug  then  lying  at  St.  Georges,  in  the 
Bermudas,  "  at  and  from  Bermuda  to  New 
York,"  to  sail  during  July.  On  July  2d  she 
left  her  berth,  and  steamed  to  Hamilton, 
about  twenty  miles,  where  she  took  a 
schooner  in  tow,  brought  it  to  St.  Georges, 
and  from  there  towed  it  out  to  sea  about 
five  miles,  and  then  returned  to  her  berth. 
On  July  3d,  after  receiving  her  clearance 
papers,  she  towed  another  schooner  to  sea, 
then  proceeded  to  Hamilton,  and  took  on 
coal  and  a  life-boat,  sailed  from  there  July 
4th,  for  New  York,  and  was  lost  en  route. 
Held,  the  towing  trips  were  such  deviations 
as  forfeited  the  insurance.  Snyder  v.  Atlantic 
Mut.  Ins.  Co.,  47R.29. 

186.  What  does  not.  —  A  deviation  is 
the  increasing  or  varying  of  the  risks  insured 
against,  without  necessity  or  reasonable 
cause.  Where  a  marshal  of  the  United  States 
takes  possession  of  a  boat  under  a  libel  filed, 

*  See  note  on  deviation  of  vessel  from  route,  S3 
D.60. 
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and  carries  her  across  the  river,  and  pats 
her  in  charge  of  his  deputy,  it  does  not  con- 
stitute a  deviation.  BeU  v.  W.  M.  «t  F.  /. 
Co.,  39  D.  542. 

Delay  for  few  days  at  an  intermediate 
port  is  not  a  deviation,  when  it  was  for  the 
purpose  of  obtaining  news  from  Mexico,  with 
which  country  we  were  then  at  war,  and  the 
next  port  was  on  the  Rio  Grande,  though 
under  the  control  of  our  troops.  Bradley  v. 
Nashville  Ins.  Co.,  48  D.  465. 

Taking  cargo  on  board,  by  a  vessel  while 
she  was  lying  in  port,  where  there  was  no 
previous  agreement  or  stipulation  in  the 
policy  insuring  the  vessel  that  she  should  go 
in  or  remain  for  that  purpose,  where  she 
was  driven  into  such  port  in  order  to  procure 
medical  attendance  necessary  for  the  cap- 
tain's wife,  does  not  constitute  a  deviation, 
unless  this  operation  caused  additional  de- 
lay, or  otherwise  enhanced  or  varied  the 
risk.  Of  these  questions,  the  jury  most 
judge  upon  the  evidence.  Perkins  v.  Augusta 
Ins.  4  B.  Co.,  71  D.  654. 

Where  a  vessel  stayed  in  port  six  months 
after  the  date  of  the  policy, — held,  not  to  be 
a  deviation,  it  not  being  fraudulent  or  vary- 
ing the  risk.     Earl  v.  Shaw,  1  D.  1 17. 

The  master  of  a  vessel  received  informa- 
tion that  French  privateers  were  cruising  in 
the  windward  passage,  and  in  the  usual 
route  from  Surinam,  he  therefore  deter- 
mined to  take  the  leeward  passage,  and 
touched  at  Demerara  to  take  the  protection 
of  a  British  convoy  then  about  to  sail;  but  a 
few  hours  after  his  arrival  there,  the  vessel 
was  driven  to  sea  in  a  gale  of  wind,  and  after- 
ward continued  ber  voyage  without  convoy, 
and  was  captured  by  a  French  privateer. 
This  was  held  not  to  be  a  deviation,  as  the 
master  had  acted  iona  fide,  and  with  the  sole 
view  of  avoiding  danger,  and  to  seek  the 
safest  course  home.  Patrick  v.  Ludlow,  2 
D.  130. 

A  vessel  was  insured  from  New  York  to 
Bordeaux,  and  had  French  passengers  on 
board;  and  the  owners  instructed  the  mas- 
ter to  proceed  through  the  sound,  so  as  to 
avoid  the  risk  of  detention  by  British  cruis- 
ers then  off  Sandy  Hook.  The  master  ac- 
cordingly went  through  the  sound,  instead 
of  going  through  the  narrows,  the  ordinary 
and  least  dangerous  route  for  vessels.  Held, 
to  be  no  deviation.  Beade  v.  Commercial  Ins. 
Co.,  3  D.  495. 

A  voyage  was  insured  to  either  or  both  of 
two  ports;  the  master  elected  to  go  to  the 
first-mentioned  port,  but  was  prevented  by 
temporary  causes  insured  against.  Held,  to 
be  no  deviation,  when  he  put  into  a  *  third 
port,  to  gain  information  as  to  which  of  the 
two  ports  he  had  better  go.  Clark  v.  United 
Ins.  Co.,  5  D.  50. 

137.  "liberty  to  touch.-— Not  touch- 
ing at  a  port  in  the  course  of  a  voyage, 
where  a  vessel  has  a  privilege  to  call  at*  is 


For  Index  to  Kotos  la  Amort 

no  deviation,  because  such  a  privilege  is  in- 
tended as  a  benefit  for  the  insured,  which 
be  may  waive  for  the  general  interest  of  all 
concerned,  if  he  sees  fit.  Cross  v.  Shutlijfe, 
1  D.  645. 

A  vessel  was  insured  upon  a  voyage,  which 
was  described  in  the  policy  as  "  from  New 
York  to  Gibraltar,  and  at  and  from  thence 
to  Tarragona,  ?rith  liberty  of  using  one  port 
between  Tarragona  and  Gibraltar,  ana  at 
and  thence  to  Mew  York."  Four  months 
later,  permission  to  the  insured  was  indorsed 
upon  the  policy,  by  the  insurer,  "  to  stop  at 
one  other  port  between  Tarragona  and  Gib- 
raltar.** Held,  that,  considering  the  manner 
of  expression  used  in  giving  the  permission, 
and  the  time  it  was  given,  the  permission 
was  to  be  availed  of  on  the  homeward  voy- 
age; that  the  assured  was  privileged  to  stop 
at  one  port  between  Tarragona  and  Gibraltar, 
but  that  he  has  no  right  to  stop  at  Gibraltar. 
Perkins  v.  Augusta  Ins.  &  B.  Co.,  71  D.  654. 

A  steamboat  was  insured  for  a  voyage  be- 
tween two  ports,  with  liberty  to  "  touch  and 
stay  at  any  ports  and  places,  if  thereunto 
obliged  by  stress  of  weather  or  other  un- 
avoidable accident. "  On  her  voyage,  she 
stopped  at  an  intermediate  port  to  repair  a 
defect  in  her  chimney,  which  existed  and 
was  known  to  her  owners  before  she  left  the 
port  of  departure.  While  thus  waiting  for 
repairs,  she  was  destroyed  by  a  peril  insured 
against.  Held,  that  the  stoppage  was  such 
a  deviation  as  to  avoid  the  policy,  and  the 
insurers  were  not  liable.  Audenreidr.  Mer- 
cantile MuU  Ins.  Co.,  19  R.  204. 

188.  Effect  of  deviation. —  Any  vol- 
untary deviation  is  a  change  of  the  risk;  it 
forms  a  departure  from  the  contract,  and  an 
attempt  to  substitute  another.  It  is  not 
necessary  that  the  risk  should  thereby  be  in- 
ejreased;  it  is  sufficient  that  it  be  changed. 
Notches  Ins.  Co.  v.  Stanton,  41  D.  592. 

The  effect  of  a  deviation  is  to  discharge  the 
underwriters.  The  owner  of  the  ship,  by 
his  breach  of  the  implied  wan  anty  against 
deviation,  becomes  liable  to  the  owner  of  the 
goods  for  their  loss.    lb. 

The  master  and  mariners  of  a  vessel  are  the 
agents  and  servants  of  the  owners  of  the 
cargo  as  well  as  of  the  owners  of  the  vessel; 
hence  a  deviation  by  them  discharges  an  in- 
surance on  the  cargo,     lb. 

It  is  not  necessary  to  prove,  where  there 
kas  been  a  deviation,  that  the  loss  arose  from 
it,  to  discharge  the  underwriters.  It  is 
sufficient  to  prove  the  loss  was  posterior  to 
the  deviation.      Walsh  v.  Homer,  45  D.  842. 

Where  the  contract  of  insurance  on  a 
steamboat  stipulates  for  its  continuance  for 
one  year,  "  unless  it  is  terminated  or  made 
void  by  conditions  thereinafter  expressed," 
and  contains  a  "  permission  to  navigate  the 
Ohio  and  Mississippi  rivers  below  Cairo," 
but  contains  no  condition  expressly  avoiding 
the  policy  for  navigating  the  boat  outside  of 
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the  permitted  waters,  and  the  boat  made  s 
trip  outside  of  these  permitted  waters,  and 
returned  in  safety,  where  she  was  afterward 
destroyed  by  fire,  in  no  way  caused  or  con- 
tributed to  by  suoh  departure,  —  field,  that 
the  only  effect  of  such  deviation  was  to  re- 
lieve the  insurer  from  any  loss  happening 
outside  of  the  permitted  waters,  and  that 
said  policy  was  not  avoided  thereby,  and 
that  after  a  temporary  departure  and  return 
in  safety  to  the  permitted  waters,  the  in- 
surers are  liable  for  a  subsequent  loss  cov- 
ered by  the  polioy,  not  caused  or  contributed 
to  by  such  deviation.  WiUdns  v.  Tobacco 
Ins.  Co.,  27  R.  455. 

139.  Excuses  for  deviation,  gener- 
ally. —  Mere  apprehension  of  danger,  unless 
founded  on  reasonable  evidence,  does  not 
justify  a  deviation.  The  peril  apprehended 
must  be  one  that  would  occasion  serious  loss 
or  injury;  it  must  be  imminent  and  obvious, 
not  problematical  or  contingent.  Biggin  v. 
Patapseo  Ins.  Co.,  16  D.  302. 

The  fear  of  capture  at  the  port  of  destina- 
tion, founded  on  mere  rumors  that  the  port 
had  fallen  into  the  hands  of  the  enemy,  will 
not  justify  a  departure  from  the  voyage.    Ih. 

If  such  apprehended  danger  would  justify 
a  departure,  the  master  should  have  gone  to 
a  port  in  the  direct  course  of  the  voyage,  and 
not  to  one  many  hundred  miles  out  of  the 
course.     lb. 

The  insurer's  interest  should  not  control 
the  master  in  deciding  as  to  deviation  of  an 
insured  vessel.  Turner  v.  Protection  Ins.  Co., 
43  D.  294. 

140.  Necessity. — Deviation  from  the 
course  of  the  vessel  will  not  vitiate  the  pol- 
icy, when  the  deviation  has  occurred  through 
necessity.  Lapene  v.  Sun  Mut.  Ins.  Co.,  58 
D.  668. 

The  underwriters  are  presumed  tacitly  to 
assent  to  all  reasonable  efforts  on  the  mas* 
ter's  part  for  the  safety  of  the  property  in- 
sured, and  to  authorize  the  usual  means  of 
avoiding  urgent  danger,  whether  from  a 
peril  insured  against  or  not.  Biggin  v.  Pa- 
tapsco  Ins.  Co.,  16  D.  302. 

There  is  no  distinction  between  moral  and 
physical  necessity,  in  justifying  a  departure 
from  the  voyage  insured.     lb. 

Where  a  vessel  is  compelled  to  anchor  in  a 
port  not  described  in  the  policy,  by  the  mili- 
tary power  of  a  belligerent,  it  is  no  deviation. 
Savage  v.  Pleasants,  6  D.  424. 

An  accident  to  the  captain's  wife  will  jus- 
tify the  stopping  of  the  vessel  at  a  port  other 
than  those  permitted  by  the  policy,  if  such 
Btop  is  for  the  purpose  of  procuring  neces- 
sary medical  attendance.  The  jury  are  to  be 
judges  of  the  necessity.  Perkins  v.  Augusta 
Ins.  A  B.  Co.,  71  D.  654. 

The  controlling  considerations  with  thi 
master  in  deciding  upon  deviation  for  re- 
pairs should  be,  —  1.  The  safety  of  the  lives 
on  board;  and  2.  The  security  of  the  prop> 


»r!< 


Decisions  and 


1962 
For  Index  to  Note*  la 

trty  intrusted  to  him.     Turner  v.  Protection 
Ins.  Co.,  43  D.  294. 

The  master  must  seek  the  nearest  land  in 
case  of  imminent  peril  to  life  and  property, 
outweighing  all  other  considerations,  and  re- 

S airing  an  instant  and  entire  departure  from 
is  voyage  insured.    lb. 

The  master  can  deviate  from  the  voyage 
only  so  far  as  neoessary  for  the  repairs  re- 
quired in  case  of  an  injury  to  an  insured 
vessel,  rendering  it  unsafe  to  proceed  on  the 
voyage  without  repairs,  if  the  peril  is  not 
imminent,  and  he  is  not  required  to  seek  the 
nearest  port  out  of  the  course  of  the  voyage. 
lb. 

To  determine  what  port  to  seek  for  re- 
pairs, the  master  should  oonsider  the  extent 
of  the  danger,  the  distance  of  the  port  from 
the  course  of  the  voyage,  and  the  ease  and 
quickness  with  which  the  necessary  mate- 
rials can  there  be  procured.    lb. 

A  master  acting  bona  fide  in  deviating, 
from  necessity,  from  the  course  of  the  voy- 
age, and  using  his  best  judgment,  with  a  view 
solely  to  bringing  the  vessel  to  her  destina- 
tion by  the  safest  and  shortest  course,  does 
not  vitiate  an  insurance  on  the  cargo,  al- 
though he  errs  in  judgment.    lb. 

The  master,  after  deviation  for  repairs, 
must  pursue  the  new  course  without  further 
deviation,  unless  prevented  by  some  unfore- 
seen obstacle;  but  if  the  state  of  the  weather 
renders  it  dangerous  to  enter  the  new  port, 
he  may  seek  another  convenient  port,  with- 
out vitiating  an  insurance  on  the  cargo, 
though  it  is  thereby  lost.     lb. 

14 1.  Saving  lire  or  property.  — It  is  no 
deviatiou,  in  the  navigation  of  the  Missis- 
sippi, for  one  vessel  to  stop  and  assist  another 
in  distress,  even  though  no  lives  are  in  dan- 
ger.     Walsh  v.  Homer,  45  D.  342. 

To  excuse  deviation  upon  ground  that 
same  was  necessary  in  order  to  succor  dis- 
tress, it  must,  without  doubt,  be  shown  that 
there  was  a  real  necessity  for  the  departure 
of  the  vessel  from  her  proper  course.  The 
exigency  which  demands  relief  must  be 
equal  in  importance  to  the  intervention 
which  is  required  in  its  behalf.  Whether  it 
exists,  and  what  it  is,  must  always  be  a  ques- 
tion of  fact.  Perkins  v.  Augusta  ins,  A  B. 
Co.,  71  D.  654. 

142.  Effect  of  usage  on  question  of 
deviation.  —  Custom  and  usage  among  ves- 
sels navigating  the  Mississippi  to  stop  and 
assist  each  other  when  in  distress  is  admis- 
sible to  prove  that  a  detention  for  such  a 
purpose  was  no  deviation.  Walsh  v.  homer, 
45  D.  342. 

148.  Waiver  of  deviation.  —Where  a 
policy  has  been  signed  by  the  president  and 
secretary  of  an  insurance  company,  a  con- 
tract written  across  the  face  of  it,  by  which 
a  deviation  from  the  voyage  insured  is  healed, 
need  not  be  re-signed  by  them,  in  order  to 
make  such  contract  binding  on  the  company, 
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where  it  has  been  the  uniform  practice  for 
the  president  to  waive  deviations  in  that 
manner.  Warren  v.  Ocean  Ins,  Co.,  33  D. 
674. 

A  contract  healing  a  deviation  is  binding 
on  the  company,  when  it  is  assented  to  by 
its  president,  and  written  on  the  policy  by 
his  order,  although  it  may  not  have  been  re- 
corded by  the  secretary.    lb* 

&  Total  and  Partial  Loss. 

144.  What  amounts  to  a  technical 
total  loss,  generally.  —  An  injury  to  more 
than  half  the  value  of  the  vessel  when  re- 

S tired  will  constitute  a  techuical  total  loss. 
kkey  v.  Amer.  Ins.  Co.,  20  D.  763. 

To  enable  the  assured  to  recover  for  a 
total  loss,  there  must  be  a  total  destruction 
of  value;  and  the  terms  "  free  from  average, 
unless  general,"  in  a  policy  of  insurance,  are 
convertible  with  total  loss.  Aramamendir. 
La.  Ins.  Co.,  22  D.  136. 

Where  a  vessel  insured  under  a  valued 
policy  is  injured  by  the  perils  insured  against, 
the  loss  is  not  total  unless  the  expense  of 
repairs  exceeds  fifty  per  cent  of  the  valuation 
in  the  policy,  after  the  deduction  of  one  third 
new  for  old.  Deblois  v.  Ocean  Ins.  Co.,  28  D. 
245. 

The  valuation  of  a -vessel  in  the  policy  is 
conclusive  as  to  her  value,  in  determining 
whether  the  expenses  of  repairing  an  injury 
sustained  by  her  will  exceed  half  her  value, 
and  thus  constitute  a  technical  total  loss. 
Orrok  v.  Commonwealth  Ins.  Co.,  32  D.  271. 

It  seems  that  the  proper  rule  to  ascertain 
whether  there  is  a  total  or  partial  loss  of 
profits  is  to  determine  whether  more  or  less 
than  one  half  in  value  of  the  subject  has 
been  lost.     Abbott  v.  Sebor,  2  D.  139. 

A  master  of  a  vessel  has  no  implied  au- 
thority to  sell  her  without  communicating 
with  the  owner  or  insurer,  so  as  to  enable 
the  owner  to  claim  for  a  total  loss,  on  ac- 
count of  an  injury  to  more  than  half  her 
value,  where,  after  the  injury,  she  reaches 
her  destination  without  repairs,  and  is  lying 
in  safety  at  a  wharf,  ana  the  master  has 
ample  opportunity  to  give  notice  of  abandon- 
ment directly  to  the  insurer,  or  indirectly 
through  the  agent  of  the  owner,  even  though 
such  sale  is  recommended  by  surveyors,  after 
a  survey.    Peirce  v.  Ocean  Ins.  Co.,  29  D.  567. 

Where  the  master  is  part  owner,  the  in- 
surers are  not  liable  as  for  a  total  loss,  in 
case  of  an  injury  from  one  of  the  perils  in- 
sured against,  to  more  than  half  the  value 
of  the  vessel,  where  a  sale  is  mads  by  such 
master,  under  circumstances  which  would 
not  authorise  him  to  sell  as  master.     lb. 

Co-owners  are  bound  by  a  sale  by  the  mas- 
ter who  is  part  owner,  where  they  ratify  such 
sale  by  joining  in  a  claim  upon  the  under- 
writers for  a  total  loss,  crediting  the  pro- 
ceeds of  the  sale,  by  way  of  salvage,  after 
deducting  all  charges.    lb. 
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Master  of  an  insured  Teasel  may  sell  her 
In  ease  of  urgent  necessity,  and  such  sale, 
made  in  good  faith,  will  constitute  a  total  loss. 
And  if  the  jury  find  that,  under  all  the 
circumstances  attending  her  situation,  con- 
sequent on  injuries  received  by  her  from 
one  of  the  perils  insured  against,  it  was 
necessary  for  the  interest  of  all  concerned 
to  sell  her,  the  insured  may  recover  for  a 
total  loss,  although  he  has  made  no  valid 
abandonment  of  her.  Mut.  Safety  Ins.  Co. 
v.  Co/ten,  43  D.  $41. 

An  insurer  of  a  ship  under  a  policy 
against  "total  loss  only,"  even  if  a  time 
policy,  may  recover  for  a  constructive  total 
toss.     Heebner  v.  Eagle  Ins.  Co.,  69  D.  308. 

A  policy  was  issued  on  merchandise 
against  "perils  of  the  sea,"  "free  of  par- 
ticular average  only."  The  vessel  was  sub- 
sequently wrecked,  and  with  the  cargo  was 
abandoned  by  the  master  in  good  faith; 
but  the  insurers  refused  to  accept  the 
abandonment,  and  afterward  recovered  from 
tfre  wreck  some  of  the  cargo.  Held,  that 
as  the  loss  was  total  to  the  insured,  they 
were  entitled  to  recover  on  the  policy. 
Waller  stein  v.  Columbian  Ins.  Co.,  4  R.  664. 

145.    in   respect  to   freight.  — 

Under  an  open  policy  on  freight,  the  gross 
amount  is  on  a  total  loss,  the  amount  to 
be  recovered,  without  being  subject  to  a 
deduction  for  expenses  of  wages  and  pro- 
visions. Stevens  v.  Columbian  Ins.  Co.,  2  D. 
847. 

A  policy  was  made  on  freight  from  Riga 
to  New  York.  The  bulk  of  the  cargo  con- 
sisted of  hemp,  and  the  residue  of  manu- 
factured goods  and  iron.  The  vessel  sprung 
a  leak,  and  put  into  Kinsale  in  distress, 
where,  after  a  survey,  she  was  found  in- 
oable  of  prosecuting  her  voyage,  unless  re- 
paired at  an  expense  equal  to  her  value; 
and  the  master,  with  the  advice  of  the  mer- 
chants and  others  at  Kinsale,  sold  the 
hemp  there,  and  shipped  the  residue  of  the 
cargo  in  another  vessel  to  New  York,  which, 
however,  was  not  capable  of  taking  more 
than  one  third  of  the  hemp,  as  there  wvs 
no  machinery  to  pack  and  stow  it  in  the 
Russian  mode.  Held,  that  the  insured  were 
entitled  to  recover  for  a  total  loss  of  the 
freight,  it  not  appearing  that  the  goods  re- 
shipped  had  reached  New  York,  or  that  any 
freight  had  been  earned.  Saltus  v.  Ocean 
In*.  Co.,  7  D.  290. 

146.  in  respect  to  memorandum 

article*.  —  Where  articles  are  includod  in 
a  memorandum  as  perishable,  they  must  be 
completely  destroyed  before  the  insured  can 
recover  as  for  a  total  loss.  Alaggrath  v. 
Churelt,  2  D.  173. 

The    memorandum  clause    in    a    marine 

Eolicy  includes,  as  totally  lost,  artioles  which, 
y  having  been  water-soaked  in  a  storm,  are 
rendered  putrid,  so  that  they  cannot  be 
earried  to  the  port  of  destination,  without 


endangering  the  health  of  the  crew,  al- 
though they  retain  form  and  substance 
enough  to  be  of  some  value.  De  Peyster  v. 
S.  ML  Co.,  75  D.  331. 

147.  When  a  partial  loss  only  is 
recoverable.  —  A  vessel  was  insured  from 
Spain  to  Teuoriffe,  and  thence  to  Jamaica; 
she  was  captured  during  the  voyage  by  a 
French  corvette,  but  retaken  by  a  British 
privateer,  and  carried  into  Antigua,  and 
there  libeled  in  admiralty,  which  decreed  a 
restoration  on  payment  of  one  half  the 
value  as  salvage;  but  upon  the  representa- 
tion of  the  master,  a  part  owner,  that  he 
was  unable  to  pay  the  salvage,  the  court  or- 
dered the  vessel  sold.  The  master  became 
the  purchaser,  and  on  his  return  delivered 
the  vessel  to  the  former  owners.  The  in- 
sured then  offered  to  abandon  to  the  in- 
surers the  proceeds  of  the  sale  at  Antigua, 
but  refused  to  abandon  the  ship;  but  the 
underwriters  refused  to  accept  this  aban- 
donment. Held,  that  the  insured  were  en- 
titled to  recover  only  for  a  partial  loss. 
Oliver  v.  Newburyport  Ins.  Co.,  3  D.  77. 

9.  Abandonment 

148.  Necessity  of  abandonment.  -- 
The  insured  are  not  bound  to  abandon  in 
case  of  an  accident,  but  may  wait  the  final 
event,  and  recover  accordingly,  for  a  total 
or  a  partial  loss,  as  the  case  may  be.  It  is 
sufficient  if  there  be  a  loss  continuing  to  the 
time  when  the  abandonment  is  made.  Earl 
▼.  Shaw,  1  D.  117. 

Without  an  abandonment,  there  can  be 
no  recovery  for  a  mere  constructive  total 
loss  arising  from  an  injury  to  more  than  half 
the  value  of  the  vessel.  Peirce  v.  Ocean  Ins. 
Co.,  29  D.  667. 

Abandonment  of  an  insured  vessel  is  not 
necessary,  where  a  sale  is  made  on  account 
of  injury,  to  enable  assured  to  recover  for 
a  total  loss.  Prince  v.  Ocean  Ins.  Co.,  63  D. 
676. 

149.  The  right,  generally.  —  If  the 
damage  is  less  than  one  half  the  value  of 
the  property,  the  assured  has  no  right  to 
abandon  without  first  calling  on  the  in- 
surer to  make  necessary  repairs.  Hyde  v. 
Louisiana  State  Ins.  Co.,  14  D.  196. 

If  the  injury  which  the  vessel  has  bus* 
tained  be  such  that  the  unsound  and  de- 
cayed parts  of  the  vessel  cannot  be  used 
as  before  the  accident,  without  repairs 
equal  to  half  the  value,  the  insured  may 
abandon.     lb. 

But  if  repairing  the  injury,  which  has 
arisen  from  one  of  the  perils  insured  against, 
will  replace  her  in  the  same  situation  she 
was  before,  no  matter  how  unsound,  the 
insured  cannot  abandon,     lb. 

If  a  vessel  be  rendered,  by  the  perils 
against  which  she  is  insured,  unable  to 
proceed  with  her  original  cargo,  It  is  a  loss 
of  the  voyage,  though  she  may  be  capable 
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of  performing  it  with  a  lighter  cargo.    Abbott 
v.  Broome,  2  D.  187. 

The  right  to  abandon  ia  a  rested  right, 
and  once  exercised,  subsequent  events  can- 
not direst  it,  without  the  consent  of  the 
insured,  expressed  or  implied.  Wood  t. 
Lincoln  etc.  Ins.  Co.,  4  D.  163. 

The  right  to  abandon  depends  on  the  state 
*f  facts  at  the  time  of  the  abandonment, 
not  upon  the  facts  whioh  had  previously 
existed,  or  which  were  supposed  to  exist. 
Dickey  v.  Amer.  Ins.  Co.,  20  V.  763. 

The  insured  has  an  election  to  abandon  or 
not,  resting  in  his  discretion,  and  cannot  be 
compelled  to  abandon.  Bosky  v.  Chesapeake 
Ins.  Co.,  22  D.  337. 

Election  as  to  abandonment  must  be  made, 
before  a  right  to  claims  for  a  teohnical  or 
constructive  total  loss  can  vest.    lb. 

Abandonment  can  be  made  only  for  a 
total  loss,  and  the  insured  must  be  ad- 
vised of  such  a  loss  before  he  can  elect  to 
abandon.    lb. 

A  newspaper  notice  of  a  loss  is  sufficient 
to  authorize  an  abandonment,    lb. 

The  insured  cannot  abandon  upon  a  mere 
apprehension  of  a  total  loss,  and  after- 
wards sustain  the  abandonment  by  facts 
subsequently  coming  to  his  knowledge,    lb. 

The  right  of  abandonment  is  not  to  be  ex- 
tended on  light  grounds,    lb. 

An  insured  has  no  right  to  abandon  be- 
cause the  ship  is  in  imminent  danger  of 
being  totally  lost.  (Hall  v.  Franklin  ln$. 
Co.,  9  Pick.  446,  approved.)  Dtbkis  v. 
Ocean  ln$.  Co.,  28  D.  245. 

Where  a  policy  provides  that  the  insured 
shall  not  have  a  right  to  abandon  unless  the 
loss  exceeds  half  the  amount  insured,  and 
the  valuation  in  the  policy  includes  the  pre- 
mium, the  loss  must  exceed  one  half  the 
whole  valuation,  including  the  premium,  to 
authorize  an  abandonment.  Orrok  v.  Com- 
monwealth Ins.  Co.,  32  D.  271. 

A  vessel's  proportion  of  items  of  general 
average  is  not  to  be  added  to  the  partial 
loss,  in  order  to  make  up  the  loss  of  fifty 
per  cent,  which  authorizes  an  abandonments 
Orrok  v.  Commonwealth  Ins.  Co.,  32  D.  271; 
Reynolds  v.  Ocean  Ins.  Co.,  33  D.  727. 

Upon  misfortune  arising  in  the  course  of 
a  voyage,  if  the  master,  acting  under  ex- 
treme necessity,  and  in  the  exercise  of 
prudent  discretion,  sell  the  property,  the 
assured  may  treat  the  loss  as  total,  and 
abandon.  Robinson  v.  Georges  Ins.  Co.,  35 
D.  239. 

The  power  of  the  master  to  sell  must  be 
exercised  with  great  caution,  and  only  in  ex- 
treme cases,  and  will  not  be  upheld  unless 
the  circumstances  under  which  the  vessel 
was  placed  rendered  the  sale  necessary,    lb. 

A  policy  was  made  on  freight  from  New 
fork  to  Barcelona.  The  vessel,  while  pro- 
ceeding one  of  the  harbor  on  the  voyage 
a&sureo,  was  stranded,  and  the  cargo,  con- 


sisting of  flour,  was  so  damaged  that  it 
would  not  be  worth  the  freight  to  carry  it 
to  its  place  of  destination.  Information 
was  given  to  the  insurers  at  the  time  of  the 
accident,  and  two  days  afterwards  the  in* 
sured  abandoned  as  for  a  total  loss.  The 
vessel  was  repaired  in  seventeen  days,  en- 
abling her  to  prosecute  the  voyage,  at  an 
expense  of  $150.  The  cargo,  which  was  in- 
sured by  others,  had  also  been  abandoned 
and  accepted  by  the  insurers,  and  sold  at 
auction,  at  a  loss  of  about  twenty-seven  per 
cent.  Held,  that  the  insured  on  the  freight 
had  no  right  to  abandon,  but  should  have 
offered  to  the  owners  of  the  cargo  to  carry 
it  to  its  place  of  destination,  so  as  to  entitle 
them  to  the  freight.  Oriswold  v.  N.  T.  Ins. 
Co.,  3  D.  490. 

150.  in  cases  of  capture,  seiz- 
ure, etc.  —  "Where  a  policy  provided  that 
no  abandonment  of  the  neutral  property 
hereby  insured  shall  take  place  in  case  of 
capture  or  detention  by  the  British,  until  it 
be  condemned,  and  the  proceedings  of  the 
court  and  sentence  of  condemnation  pro- 
duced to  substantiate  the  loss;  and  in  case 
of  capture  or  detention  by  any  other  power, 
the  like  document  shall  be  produced  until 
satisfactory  reasons  can  be  given  that  they 
cannot  be  obtained," — held,  that  the  right 
to  abandon  for  a  capture  was  restrained 
until  after  condemnation,  whether  the  cap- 
ture were  by  another  power  or  by  the  Brit- 
ish.   De  Peau  v.  Russell,  2  D.  676. 

Although  there  is  no  restriction  in  the 
policy,  the  insured  cannot  abandon  for  a 
capture,  if,  before  giving  notice  of  abandon- 
ment, he  receives  intelligence  that  the  ves- 
sel has  been  released,  and  has  proceeded  on 
her  voyage,    lb. 

The  insured  cannot  abandon  on  the  ground 
that  the  voyage  has  been  defeated  by  a  cap- 
ture, after  intelligence  that  the  vessel  has 
been  released,  ana  has  arrived  in  safety  at 
her  destined  port,  and  when  it  does  not 
appear  that  the  extent  of  the  loss  on  the 
voyage  is  such  as  to  justify  an  abandonment 
as  in  case  of  a  total  loss.    lb. 

An  insurance  was  effected  upon  a  ship 
and  freight,  from  Boston  to  one  or  more 
ports  beyond  the  Cape  of  Good  Hope,  and 
at  and  from  thence  to  a  port  of  discharge  in 
Europe  or  in  the  United  States.  On  her 
return,  within  three  days'  sail  of  Lisbon, 
the  vessel  was  captured  by  a  British  frigate, 
carried  to  the  Bermudas,  and  libeled  in  the 
admiralty  court  as  prize.  When  the  in- 
sured had  notice  of  the  capture,  and  while 
the  vessel  was  detained,  he  made  an  aban- 
donment to  the  insurers,  who  refused  te 
accept.  The  ship  and  cargo  were  after- 
wards restored,  and  arrived  safely  in  New 
York,  where  the  cargo  was  landed  in  good 
order.  The  insured  was  held  entitled  to  re- 
cover for  a  total  loss  of  the  shin  and  freight, 
the  fact  of  the  total  loss  to  be  determined  at 


INSURANCE,  IV,  9.  • 

Voir  Index  to  Notes  In  American  Decisions  and  American  Reports,  tee  Volume  I* 

where  a  ship  takes  ground,  not  in  the  ordi- 
nary coarse  of  navigation,  bnt  by  accident, 
or  the  force  of  the  wind  or  sea,  and  remains 
stationary  for  some  time.  Lake  v.  Columbus 
Ins.  Co.,  42  D.  188. 

It  is  not  stranding  for  a  vessel  to  strike  a 
rock  or  stump,  which  occasions  only  an  in- 
stantaneous stoppage;  a  loss  arising  from 
such  striking  is  occasioned  by  a  peril  of  the 
sea,    lb. 

A  ship  becomes  a  wreck  when,  in  conse- 
quence of  injnries  received,  she  is  rendered 
absolutely  unnavigable,  or  unable  to  pursue 
her  voyage,  without  repairs  ezoeeding  the 
half  of  her  value;  such  is  a  total  loss,  and 
the  assured  may  abandon.  Wood  v.  Lincoln 
etc  Ins.  Co.,  4  D.  163. 

The  assured  offering  to  abandon  and  refus- 
ing to  repair  a  ship  stranded  and  greatly  dam- 
aged will  entitle  tne  insurer  to  repair  her,  if  it 
can  be  done  for  less  than  half  her  value,  and 
restore  her  to  the  assured.  But  unless  the 
repairs  are  made  within  a  reasonable  time, 
the  insurer  forfeits  his  right  to  return  her, 
and  must  be  considered  as  having  accepted 
the  abandonment  Petit  v.  Suffolk  Ins.  Co., 
19  D.  286. 

A  ressel  insured  was  stranded  and  upset 
on  some  rocks  within  nearly  five  miles  of 
her  return  port.  While  in  this  situation,  an 
offer  of  abandonment  was  made,  but  refused. 
The  insurers,  after  the  vessel  had  been  re- 
leased from  her  position,  had  her  repaired 
within  fifteen  days,  and  then  brought  her 
to  the  wharf  at  the  home  port.  Held,  that 
this  did  not  justify  an  abandonment  as  for  a 
total  loss.  Woody.  Lincoln  etc*  Ins.  Co.,  4 
D.  163. 

To  warrant  the  abandonment  of  a  stranded 
vessel  as  total  loss,  it  must  appear,  to  the  sat- 
isfaction of  the  jury,  that  the  delivery  of  the 
vessel  from  the  peril  was,  upon  reasonable 
grounds,  judged  to  be  impracticable,  or  not 
to  be  effected  unless  at  an  expense  that 
would  absorb  all  her  value,  Copesm  v.  Phoe- 
nix Int.  Co.,  2  R.  504. 

159.  Abandonment  for  total  low.  — 
Where  a  voyage  is  broken  up  by  reason 
of  an  event  over  which  the  insured  has  no 
control,  he  may  abandon  for  a  total  loss. 
Savage  v.  Pleasants,  6  D.  421. 

A  voyage  defeated  by  a  peril  insured 
against  will  not  entitle  the  insured  to  aban- 
don for  a  total  loss.  MeFee  v.  8.  C.  Ins. 
Co.,  13  D.  757. 

Whether  the  roaster  is  agent  for  the  in- 
surer or  the  assured  depends  upon  the  fact 
of  a  valid  abandonment  during  the  continu- 
ance of  the  total  loss.  Dickey  v.  Amer.  Ins. 
Co.,  20  D.  763. 

A  ship  damaged  more  than  one  half  her 
value  may  be  abandoned  as  for  a  total  loss. 
Deblois  v.  Ocean  Ins.  Co.,  28  D.  245;  Abbot* 
v.  Broome,  2  D.  187;  Hyd*  v.  Louisiana  State 
Ins.  Co.,  14  D.  106;  Colten  v.  Charleston  F.  d 
M.  Ins.  Co.,  31  D.  549. 


the  time  of  the  abandonment,  and  not  by 
subsequent  events.  Let  v.  Boardman,  3  D. 
134. 

A  discontinuance  of  a  voyage,  and  a  re- 
turn of  a  ship  to  her  port  of  departure, 
through  fear  of  capture,  will  not  justify  an 
abandonment,  or  a  claim  for  a  total  loss, 
whether  a  capture  be  or  be  not  insured 
against.  Richardson  v.  Maine  Ins.  Co.,  4  D. 
92.  S.  P.,  Craig  v.  United  Ins.  Co.,  5  D.  222; 
Brewer  v.  Union  Ins.  Co.,  7  D.  53. 

Where  the  right  of  the  insured  has  been, 
at  a  certain  period,  fixed  to  abandon  as  for 
a  total  loss  on  a  capture,  the  subsequent 
acts  of  the  captain,  in  endeavoring  to  make 
a  compromise  with  the  captors,  in  taking  an 
appeal,  and  in  purchasing  the  vessel  from 
the  captors,  were  held  not  to  prejudice  the 
right  of  the  insured,  who  were  entitled  to 
recover  for  a  total  loss,  as  also  for  all  ex- 
penses incurred  in  endeavoring  to  recover 
the  property  prior  to  the  compromise  be- 
tween tne  master  and  the  captors,  which 
expenses  were  to  be  apportioned  as  general 
average,  and  borne  by  the  vessel,  freight, 
and  cargo;  but  the  insured  on  the  vessel 
could  only  recover  the  proportion  chargeable 
to  the  vesseL  Jumcl  v.  Marine  Ins.  Co.,  5 
D.  283. 

In  a  policy  on  a  ship  from  New  Bedford 
to  Charleston,  with  liberty  to  touch  at  Sa- 
vannah, and  at  or  from  thence  to  a  port  or 
ports  in  Great  Britain,  was  the  stipulation: 
4 'In  ease  of  capture  or  detention,  the  as- 
sured shall  not  abandon  short  of  six  months 
after  notice  thereof  shall  be  given  to  the 
underwriters,  unless  sooner  condemned." 
While  the  ship  lay  at  8avannah,  the  United 
States  imposed  an  embargo  on  all  ships  and 
vessels  for  ninety  days,  and  before  the  ex- 
piration of  the  ninety  days,  declared  war 
against  Great  Britain.  After  the  embargo 
took  piece,  the  assured  gave  notioe  thereof, 
and  in  six  months  afterwards  abandoned  to 
the  underwriters,  having  in  the  mean  time 
returned  to  New  Bedford.  Held,  that  the 
restraint  or  detention  not  having  continued 
for  the  term  of  six  months,  the  assured  was 
not  entitled  to  recover  as  for  a  total  loss. 
Delano  v.  Bedford  Ins.  Co.,  6  D.  132. 

The  assured  s  right  of  abandonment  for 
an  illegal  capture  is  not  affected  by  the  su- 
percargo's neglect  to  put  in  a  claim  to  the 
vessel.     Ocean  Ins.  Co.  v.  Francis,  19  D.  649. 

A  vessel  may  be  abandoned  if  the  diffi- 
culty of  recovering  her  be  great,  and  there 
be  but  small  prospect  of  getting  her  into 
possession,  so  as  to  pursue  the  voyage. 
r/iompson  v.  Mississippi  M.  4  F.  Ins.  Co.,  22 
D.  129. 

151.  in  cases  of  stranding.  — 

Stranding  of  a  vessel  is  not  of  itself  a  sub- 
stantive ground  of  abandonment,  but  at- 
tending circumstances  may  make  it  so. 
Bosleu  v.  Chesapeake  Ins.  Co.,  22  D.  337. 

Stranding,   in  the  sense  of  a  policy,  is 
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Mortgagees  of  a  Teasel  cannot  recover  on 
a  policy  of  infaranoe  as  for  a  total  loss, 
where  a  ressel  has  been  sold  by  the  master, 
who  was  also  the  owner,  by  simply  showing 
that  the  master  acted  in  good  faith,  and 
could  not  otherwise  obtain  funds  to  pay  sal- 
rage  and  other  necessary  expenses  at  the 
port  where  he  then  was.  They  most  also 
show  that  he  acted  with  good  judgment  and 
discretion,  as  a  prudent  owner  would  have 
done;  and  that,  upon  finding  himself  unable 
to  procure  funds  through  his  own  exertions, 
he  communicated  with  the  insurers,  to  af- 
ford them  an  opportunity  to  raise  the  need- 
ful funds,  provided  he  could  have  done  so 
by  the  use  of  reasonable  means,  and  without 
extraordinary  delay.  Stephen***  v.  Pacific 
MuU  /m«.  Co.,  83  D.  661. 

It  appeared  that  the  insured  vessel,  being 
jammed  fast  in  the  ioe  in  the  Arctic  Ocean, 
with  no  open  water  in  sight,  and  drifting 
northward  with  the  current,  her  officers  ana 
crew,  finding  it  impossible  to  extricate  her, 
left  her  and  took  to  the  boats,  and  succeeded, 
after  three  days,  in  reaching  the  whaling 
fleet  fifty  miles  south.  Ten  days  afterward, 
by  a  change  of  wind  and  current,  the  ioe 
loosened,  and  the  vessel  was  brought  out 
by  the  master  and  crew  of  another  vessel, 
and  held  by  them  for  salvage;  but  the  master 
of  the  insured  vessel,  whose  crew  had  be- 
come scattered  in  other  vessels,  and  some  of 
whom  had  started  homeward,  was  unable  to 
obtain  a  sufficient  crew,  or  to  regain  posses- 
sion of  the  vessel  so  as  to  pursue  the  voyage 
in  which  she  was  employed,  and  for  which 
she  was  insured,  and  she  was  brought  by  the 
salvors  to  San  Francisco,  and  before  her  ar- 
rival at  that  port,  abandoned  by  her  owners 
to  the  underwriters.  Held,  a  constructive 
total  loss,  and  that  the  abandonment  was 
good.    Snowv.  Union  Ins.  Co.,  20  R.  349. 

153.  Time  to  offer  to  abandon.  —  An 
abandonment  must  be  made  within  a  reason- 
able and  convenient  time  after  notios  of  the 
loss;  and  it  is  not  necessary  that  the  infor- 
mation of  a  loss  should  come  from  a  factor  or 
consignee,  in  order  to  put  the  insured  to  his 
•lection.  Fuller  v.  McCaU,  1  D.  312;  Savage 
▼.  Pleasant*,  6  D.  424;  Cohen  v.  Charleston  r. 
4  M.  Ins.  Co.,  31  D.  649. 

The  insured  has  no  right  to  wait  to  ascer- 
tain the  extent  of  the  loss  on  the  sale  of 
damaged  property  before  making  the  aban- 
donment; for  the  right  to  abandon  cannot 
depend  upon  events  subsequent  to  the  peril. 
Teasdale  v.  Charleston  Ins.  Co.,  3  D.  705. 

The  assured  cannot  abandon  after  the 
vessel  has  been  repaired  and  is  successfully 
pursuing  her  voyage.  Depau  r.  Ocean  Ins. 
Co.,  15  D.  431. 

It  is  evidence  tending  to  show  an  abandon- 
ment seasonable,  though  delayed  for  a  few 
days  after  the  first  information  of  a  loss, 
where  the  jury  are  satisfied  that  the  delay 
arose  from  uncertainty  as  to  the  vessels  con- 


dition, and  was  for  more  definite  information, 
and  not  for  speculative  purposes;  that  the 
vessel  was  stranded  and  not  bilged;  that  de- 
lay increased  the  probability  that  she  could 
not  be  got  off,  and  that  the  loss  con  tinned  total 
to  the  time  of  abandonment.  Reynolds  v. 
Ocean  Ins.  Co.,  33  D.  727. 

154.  Who  may  make  the  offer. — An 
abandonment  by  one  joint  owner,  who  has 
insured  in  his  own  name  "  for  whom  it  mav 
concern,"  is  good  prima  facie,  where  there  is 
no  evidence  of  dissent  by  co-owners.     lb. 

165.  Manner  of  making  an  aban- 
donment. —  Abandonment  must  be  positive 
and  absolute,  and  must  in  express  terms,  or 
by  necessary  implication,  import  an  actual 
present  relinquishment  of  the  interest  or 
subject-matter  to  which  the  abandonment 
applies,  and  must  truly  state  the  reasons  or 
grounds  upon  which  the  abandonment  is 
made  and  a  total  loss  claimed.  Pehrce  v. 
Ocean  Ins.  Co.,  29  D.  567. 

Assured  cannot  avail  himself  of  any  other 
ground  of  abandonment  than  that  stated  at 
the  time  of  abandonment.  Hence  where  aa 
abandonment  is  made  on  the  ground  of 
damage  done  to  the  vessel  by  a  certain  in- 
jury, and  of  her  being  afterwards  surveyed, 
condemned,  and  sold  for  the  good  of  all  con* 
oerned,  a  subsequent  claim  for  a  total  loss  on 
the  ground  that  the  injury  was  such  as  to 
require  repairs  to  more  than  half  the  value 
of  the  vessel,  cannot  be  sustained.    lb. 

Notice  of  the  condition  of  a  vessel  need 
not  be  given  prior  to  its  abandonment,  where 
it  has  arrived  in  a  foreign  port  in  a  state  that 
would  justify  aa  abandonment.  Cohen  v. 
Charleston  P.  *  M.  Ins.  Co.,  81  D.  549. 

The  port  of  a  sister  state  is  a  foreign  port 
lb. 

166.  Notice  of  abandonment.  — Rea- 
sonable notioe  of  an  intention  to  abandon 
must  be  given  to  the  insurers  after  the  re- 
ceipt of  information  justifying  an  abandon- 
donment;  if  not,  the  right  of  abandonment 
will  be  forfeited.  Teasdale  v.  Charleston  Ins. 
Co.,  3  D.  70S. 

A  broker  on  effecting  a  policy  is  agent  of 
both  parties,  and  notice  of  abandonment  to 
him  is  sufficient  to  oharge  the  insurer. 
CrousiUat  ▼.  Ball,  2  D.  375. 

When  the  insured  makes  an  abandonment, 
he  must  assign  the  true  cause.  If  he  assign 
an  insufficient  cause,  he  is  bound  by  it,  and 
cannot  take  advantage  of  a  subsequent  event, 
without  a  new  abandonment.  Snydarn  v. 
Marine  In*.  Co.,  3  D.  307. 

The  insured  must  state  sufficient  grounds 
for  the  abandonment,  to  make  it  valid!  Bos- 
ley  v.  Chesapeake  Ins.  Co,  22  D.  337. 

Information,  to  authorise  the  insured  te 
give  notice  to  the  insurers  that  he  abandons, 
must  be  of  such  facts  as  would  sustain  the 
abandonment  if  actually  existing  at  the  time 
of  giving  such  notioe.    76. 

Notice  to  the  insurers  that  a  vessel  has 
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•sen  driven  ashore,  according  to  newspaper 
Intelligence  received  by  the  insured,  and 
that  he  fears,  from  the  dangerous  situation 
in  which  she  is,  that  a  total  loss  has  ensued, 
does  not  state  sufficient  reasons  for  an  offer 
to  abandon,     lb. 

The  sufficiency  of  an  abandonment  de- 
pends on  the  occurrence  of  facts  constituting 
a  total  loss,  their  continuance  to  the  time  of 
the  abandonment,  knowledge  of  them  by  the 
insured,  and  communication  of  them  to  the 
insurers,  with  an  offer  to  abandon.     lb. 

Notice  to  underwriters  is  sufficient  aban- 
donment of  a  ship  injured  by  perils  of  the 
sea,  and  therefore  surveyed  and  condemned, 
on  the  west  coast  of  the  United  States,  in 
time  of  peace,  where  such  notice  states  that 
the  assured,  "having  received  information 
of  the  condemnation  of  the  ship  at  Humboldt, 
California,  hereby  abandons  all  in  said  ves- 
sel insured,  and  claims  as  for  a  total  loss." 
Beebner  v.  Bogle  Ins.  Co.,  69  D.  308. 

A  notice  of  abandonment  of  a  vessel  which 
says  that  she  was  "  found  irreparable  on  sur- 
vey "  is  sufficient  if  she  was  injured  so  that 
the  cost  of  repairs,  after  deducting  one  third 
new  for  old,  would  exceed  half  ner  value. 
The  word  "  irreparable "  should  not  be 
construed  to  mean  that  the  vessel  was  abso- 
lutely incapable  of  receiving  repairs;  but 
that  the  vessel  had  sustained  damage  by  a 
peril  insured  against,  to  an  amount  sufficient 
to  absolve  the  insured  from  the  necessity 
and  duty  of  making  repairs  upon  her,  and  to 
justify  a  claim  for  total  loss.  Perkins  v. 
Augusta  Ins.  A  B.  Co.,  71  D.  654. 

157.  Sufficiency  of  underwriters* 
acceptance.  —  Where  insurers,  having  re- 
fused to  accept  an  abandonment  of  a  vessel 
cast  ashore,  take  possession  of  her  with  the 
real  and  declared  purpose  of  repairing  and 
restoring  her  to  the  assured,  and  do,  in  good 
faith  and  with  reasonable  diligence,  make  full 
and  substantia]  repairs,  which  they,  in  good 
faith,  believe  sufficient  to  restore  her  to  her 
former  condition,  and  then  tender  her  to  the 
owners,  who  make  no  objection  to  the  suf- 
ficiency of  the  repairs,  they  are  bound  to 
accept  her,  and  the  abandonment  shall  not 
be  deemed  accepted,  though  there  are  de- 
ficiencies in  the  repairs.  Reynolds  v.  Ocean 
Ins.  Co.,  33  D.  727. 

The  assured  may  recover  for  deficiencies 
in  repairs,  notwithstanding  his  acceptance 
of  the  insured  vessel  from  the  insurers  as 
having  been  fully  repaired,  after  being  cast 
ashore,  where  such  deficiencies  are  subse- 
quently discovered.     lb. 

The  insurer's  failure  fully  to  repair  and 
re-equip  an  injured  vessel,  in  good  faith  and 
with  reasonable  diligence  after  taking  posses- 
sion of  her  for  that  purpose,  having  refused 
an  abandonment,  or  their  refusal  or  unrea- 
sonable neglect  to  make  good  defects  in  the 
repairs  or  equipment,  which  are  pointed  out 
by  the  owner  on  their  tendering  the  vessel 


to  him,  renders  the  tender  ineffectual,  and 
the  abandonment  is  to  be  deemed  accepted. 
lb. 

158.  Effect  of  abandonment  upon 
insurer's  rights.  —The  legal  effect  of  an 
abandonment,  in  the  sense  in  which  it  is 
used  in  policies  of  marine  insurance  and  in 
the  law  regulating  that  subject,  is  to  operate 
as  a  transfer  to  the  underwriter  of  the  prop- 
erty insured,  but  only  to  the  extent  of  the 
indemnity  contemplated  by  the  policy.  Cin- 
cinnati Ins.  Co.  v.  Duffield,  67  D.  839. 

In  case  of  abandonment,  the  proceeds  of 
the  wreck  inure  to  the  benefit  of  the  parties 
bearing  the  loss;  to  the  underwriters,  in  pro- 
portion to  the  parts  by  them  severally  in- 
sured, and  to  the  owner,  in  proportion  to  the 
part  remaining  uninsured,     lb. 

The  legal  effect  of  abandonment  is  not 
changed  By  inserting  this  clause  in  a  policy 
of  marine  insurance:  "  In  all  cases  of  aban- 
donment, the  assured  shall  assign,  transfer, 
and  set  over  to  said  insurance  company  all 
their  interest  in  and  to  the  said  steamboat, 
and  every  part  thereof,  free  from  all  claims 
and  charges  whatever.'*  This  clause  was 
merely  intended  to  prescribe  the  form  in 
which  the  transfer  should  be  made  to  the 
underwriters,  of  the  interest  which  they  de- 
rive by  law  from  the  abandonment,  and  to 
point  out  the  mode  in  which  the  intention  to 
abandon  should  be  unequivocally  expressed. 
But  it  cannot  have  the  effect  of  discharging 
the  insurers  from  their  legal  liability  to 
account  to  the  assured  for  his  proportion  of 
the  proceeds  of  the  wreck,  after  abandon- 
ment,    lb. 

Interest  is  not  recoverable  on  the  amount 
of  an  average,  which  was  admitted  by  the 
underwriters,  where  the  insured  insisted  on 
a  right  to  abandon,  and  recover  for  a  total 
loss.     De  Peau  v.  Russell,  2  D.  676. 

The  insurers  are  not  liable  for  remote  or 
consequential  damages,  nor  for  the  neglect 
of  the  master  when  he  acts  directly  under 
the  insured.  Teasdale  v.  Charleston  Ins.  Co., 
3  D.  705. 

Freight  is  susceptible  of  apportionment  as 
between  the  owners  and  the  insurers,  so  as 
to  give  to  each  of  the  parties  the  usufruct  of 
the  ship  during  the  time  of  their  respective 
ownership.  Kennedy  v.  Baltimore  Ins.  Co., 
6  D.  499. 

As  to  acts  by  the  master,  after  a  valid 
abandonment,  done  in  the  discharge  of  his 
duty,  he  is  the  agent  of  the  underwriter. 
Dickey  v.  Amer.  Ins.  Co.,  £0  D.  763. 

1 59.  upon  rights  of  insured.  — 

After  an  abandonment  which  is  not  accepted 
by  the  isurer,  the  insured  remains  the  <jwt*i 
agent  or  trustee  of  the  insurer,  and  must  do 
what  he  thinks  most  for  the  interest  of  those 
concerned;  and  if  he  acts  in  good  faith,  and 
sells  the  vessel  or  property  insured,  at  publio 
auction,  in  the  usual  manner,  it  is  no  waiver 
ef  the  abandonment,  nor  will  it  prejudice 
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hii  claim  for  a  total  loss.  Waldcn  v.  Phoenix 
In*.  Co.,  4  D.  359;  Mowry  v.  Charleston  In*. 
*  T.  Co.,  60  D.  122. 

The  master  may  sell  insured  cargo  for  the 
benefit  of  all  concerned,  where  it  has  been  so 
damaged  by  the  perils  of  navigation  that  no 
practicable  coarse  remains  to  be  pursued  by 
which  it  can  .be  restored  to  its  original  state, 
or  preserred  from  total  loss.  RoberUon  v. 
Weetem  M.  4  F.  In*.  Co.,  36  D.  673. 

After  abandonment!  the  insured,  in  mak- 
ing sale  of  the  insured  property,  becomes  the 
agent  of  the  insurers.    lb. 

The  owner  of  a  ressel  abandoned  as  a 
total  loss  is  not  bound  to  reoeire  her  from 
the  underwriters  if  there  is  any  material  de- 
ficiency in  her  repairs,  nor  unless  she  be  re- 
paired and  returned  within  a  reasonable 
time.    Copetin  v.  Phoenix  In*.  Co.,  2  R.  504. 

160.  4e  vocation  of  abandonment. — 
A  purchase  of  insured  property,  by  the 
owner,  at  a  sale  for  the  benefit  of  all  con- 
cerned, is  equivalent  to  a  revocation  of  his 
prior  abandonment,  and  will  preclude  him 
from  recovering  on  a  claim  for  a  total  loss. 
Roberto*  v.  Wettem  M.  *  F.  In*  Co.,  36  D. 
673. 

A  particular  usage  and  custom,  by  which 
owners  of  insured  property  were  permitted 
to  purchase  the  property  at  sales  for  the  bene* 
fit  of  the  insurers,  cannot  have  the  effect  of 
legalizing  a  sale  which,  by  the  general  law, 
is  unlawful  and  void.    lb. 

161.  Waiver  of  abandonment.— 
Where  the  assured,  after  an  abandonment* 
affirmed  a  purchase  of  the  ship  by  the  master 
for  the  benefit  of  the  assured,  it  is  a  waiver  of 
the  abandonment,  and  the  assured  is  entitled  to 
recover  for  a  partial  loss  only.  Abbott  v. 
Sebor,  2  D.  139. 

If  a  vessel  be  du'y  abandoned,  and  the 
abandonment  refused,  and  a  sale  be  made 
for  the  benefit  of  all  concerned,  under  an 
admiralty  order  adjudging  her  not  worth  re- 
pairing, and  she  is  purchased  by  the  super- 
cargo, a  part  owner,  it  is  no  waiver  of  the 
abandonment»  notwithstanding  on  her  arri- 
val home  she  is  sold  at  auction  by  the  in- 
sured for  more  than  she  cost*  and  he,  at  the 
time  of  action  brought,  has  the  proceeds  in 
his  hands;  and  he  is  not  obliged  to  make  a 
tender  of  her  to  the  underwriter  when  she 
arrives,  nor  of  her  proceeds  after  the  sale. 
Abbott  v.  Broome,  2  D.  187. 

Right  to  abandon  cannot  be  destroyed  on 
the  ground  that  the  master  acted  as  agent 
for  the  assured  while  it  was  doubtful 
whether  or  not  he  would  abaudon.  Dickey 
v.  Amer.  In*.  Co.,  20  D.  763. 

A  master  acting  as  agent  for  whom  it  may 
concern,  and  converting  a  total  into  a  par- 
tial loss,  thereby  destroys  the  right  to  aban- 
don,   lb.         m^     .  ,. 

10.  Adjustment. 

169.  Adjustment  of  the  lose,  gener- 
ally.—  Upon  failure  of  negotiations  for  an 


amicable  adjustment  of  losses  between  in- 
surer and  insured,  each  is  remitted  to  his 
original  legal  rights.  Natehe*  In*.  Co.  v. 
Stanton,  41  D.  592. 

168.  Valuation,  generally. —  A  de- 
duction of  two  per  cent  stipulated  for  in  a 
policy  must  be  added  to  the  value  of  the 
loss,  in  order  to  ascertain  the  actual  value. 
Cox  v.  Charleston  F.  *  M.  /.  Co.,  45  D.  771. 

In  a  total  loss,  the  premium  paid,  as  well  as 
the  value  of  the  thing  insured,  constitutes 
the  damages.    lb. 

Where  an  assessor  in  computing  a  construc- 
tive total  loss  allowed  two  months'  interest 
on  funds  paid  for  repairs,  the  court  cannot 
increase  this  assessment  without  evidence  to 
overcome  the  assessor's  report.  Heebnerv. 
Eagle  In*.  Co.,  69  D.  308. 

164.  "One  third  new  for  old."  — 
Where  an  insured  vessel  has  been  repaired, 
after  a  partial  loss,  the  insurer  is  liable  only 
for  the  balance  of  the  expense  thereof,  after 
deducting  the  value  of  old  materials  not 
used,  and  one  third  of  the  residue,  new  for 
old.    Eager  v.  Atta*  In*.  Co.,  25  D.  363. 

In  estimating  the  amount  of  loss  in  case  of 
repairs,  the  insurers  are  entitled  to  a  deduc- 
tion of  one  third  new  for  old,  without  regard 
to  the  fact  that  the  vessel  was  new,  and  on 
her  first  voyage,  this  being  the  established 
usage  in  Mew  York.  Dunham  v.  Conuner- 
ckU  In*.  Co.,  6  D.  374. 

Where  it  is  necessary  to  raise  money  at 
marine  interest  for  the  purpose  of  repairing 
a  vessel  insured,  the  rule  of  deducting  one 
third  new  for  old  is  to  be  applied  to  such  in- 
terest! in  determining  the  amount  for  which 
the  insurers  are  liable.  Orrok  v.  Common- 
wealth In*.  Co.,  32  D.  271. 

A  policy  from  a  foreign  insurance  com 
pany,  signed  by  its  home  president  and  secrc 
tary,  but  not  to  be  valid  till  countersigned 
by  its  agent  in  Massachusetts,  is  to  be  con- 
strued by  the  Massachusetts  laws,  and  there- 
fore one  third  new  for  old  is  to  be  deducted 
in  estimating  a  constructive  total  loss  under 
such  policy.  Heebner  v.  Eagle  In*.  Co.,  69  D. 
308. 

165.  Partial  and  total  losses.— To 
adjust  the  measure  of  the  indemnity  in  case 
of  a  partial  loss,  where  the  cargo  is  a  mixed 
one,  proof  of  the  actual  value  at  the  port  of 
purchase  must  be  produced.  Alfajre  v. 
Maryland  In*.  Co.,  14  D.  289. 

The  assured  can  recover  a  partial  loss  of 
cargo  disposed  of  by  the  master,  by  reason  of 
shipwreck,  when  the  same  could  be  re- 
shipped  or  forwarded  to  its  destination. 
Hugely  v.  Sun  MuL  In*.  Co.,  56  D.  603. 

11.  Average, 

166.  When  a  case  for  general  aver- 
age arises.41  —  The  principle  of  general 
average  will  not  be   applied   unless  there 

*  What  is  general  average,  and  when  enforce- 
able, see  note.  14  D.  61&  814. 
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has  been  a  necessary  and  roluntary  sacri- 
fice of  the  property  of  one  for  the  benefit  of 
all  concerned  in  the  voyage,  and  the  prop- 
erty which  is  to  contribute  was  thereby 
saved  from  the  impending  peril.  Scudder 
v.  Bradford,  25  D.  &5;  Walker  v.  U.  S.  /fit. 
Co.,  14  D.  610;  Teetemam  v.  Cktmageran,  22 
D.  127. 

Wages  and  provisions  of  the  orew,  the  ex- 
penses of  unloading,  repairing,  reloading, 
storage,  etc,  when  a  vessel  meets  with  an 
accident,  are  subjects  of  general  average. 
Barker  v.  Phoenix  Ins.  Co.,  5  D.  839;  Hants 
v.  N.  O.  Ins.  Co.,  29  0.  456.  • 

Masts  hanging  over  the  side  of  a  vessel 
form  a  subject  of  general  average;  but  only 
to  the  extent  of  their  value  at  the  time  they 
were  cut  away.  Teetanan  v;  Clamageran,  22 
D.  127. 

The  property  saved  must  contribute, 
though  afterwards  lost  by  another  peril  in 
the  course  of  the  voyage.  Scudder  v.  Brad- 
ford, 25  D.  355. 

167.  What  are  not  proper  cases  for 
general  average.  —  The  preservation  of  a 
thing  until  its  arrival  at  an  intermediate 
port,  and  its  sale  there,  must  have  the  same 
effect  as  a  sale  at  the  terminus,  unless  it  is 
shown  that  the  cargo  could  not  have  been 
carried  there  without  a  total  loss  being  the 
inevitable  consequence.  Arantamendi  v.  La. 
Ins.  Co.,  22  D.  136. 

Partial  destruction  of  thing  insured,  at  in- 
termediate port,  does  not  discharge  the  war- 
ranty, "free  from  average,  unless  general," 
when  the  insured  took  on  themselves  all 
risks,  excepting  a  total  loss  of  the  property 
insured.     #6. 

General  ships  stand  on  same  footing  as 
other  ships,  so  far  as  the  principles  involved 
in  the  decision  of  this  case  are  ooncerned. 
lb. 

Where  the  impending  peril  was  merely 
delayed,  but  not  averted  by  the  sacrifice, 
there  is  no  case  for  general  average.  Thus 
where,  by  cutting  away  the  masts,  a  vessel 
which  was  dragging  her  anchors  was  pre- 
vented from  drifting  on  the  rocks  for  an 
hour,  but  then  drifted  again  and  was  lost, 
but  part  of  the  cargo  was  saved,  the  part  so 
saved  was  held  not  liable  in  general  average. 
Scudder  v.  Bradford,  25  D.  355. 

The  doctrine  of  marine  average  is  not  ap- 
plicable to  fire  policies  on  vessels.  Mer- 
chants* etc  Transp.  Co.  v.  Associated  Firemen's 
Ins.  Co.,  36  R.  428. 

A  ship  was  insured  "at  and  from  New 
York  to  Liverpool,  and  at  and  from  thence 
back  to  New  York.**  On  the  voyage  out,  she 
was  so  damaged  as  to  be  obliged  at  Liver- 
pool to  go  into  dock  for  repairs,  where  she 
was  detained  from  the  1st  of  December  till 
the  following  March.  The  cargo  having 
been  delivered  and  freight  earned  uefore  the 

*  Wages  of  crew  and  provisions  as  subject  of 
general  average,  see  note,  2  D.  2.7-200. 
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1st  of  December, — held,  that  the  wages  of 
the  master  and  orew,  and  provisions,  were 
not  general  average,  nor  were  the  insurers 
liable  for  them.  Dunham  v.  Commercial  Ins, 
Co.,  6  D.  374. 

168.  Jettison  of  goods.*  —  An  in- 
sured may  recover  the  contributory  share 
due  him  for  loss  by  jettison  in  the  first  in- 
stance from  the  insurer,  before  resorting  to 
those  entitled  to  contribute.  Maggratli  v. 
Church,  2  D.  17a 

Goods  stowed  on  deck  and  lost  by  jettison 
are  not  entitled  to  general  average;  and  this 
rule  applies  to  cases  where  goods  are  stowed 
on  the  decks  of  coasting  vessels.  Doane  v. 
Keating,  87  D.  671;  Sproat  v.  Donnelly  45  D. 
103. 

Loss  of  goods  jettisoned  on  a  voyage  is 
covered  by  a  policy  specifying  the  goods, 
and  made  with  reference  to  a  particular 
trade  or  line  of  steamers,  the  goods  being  on 
deck  for  carriage,  in  accordance  with  an 
established  usage  of  such  trade  or  line.  Jsfer- 
chants'  etc  Ins.  Co.  v.  ShUlito,  86  D.  491. 

169.  Stranding  of  vessel.  —  Where  a 
vessel  is  voluntarily  run  ashore  with  the  in- 
tent to  preserve  the  ship  and  cargo  as  far  as 

I>ossible,  and  the  vessel  is  in  consequence 
ost,  the  loss  is  to  be  repaired  by  the  general 
average.  Gray  v.  Wain,  7  D.  642;  Sevan  v. 
Bank  of  U.  S.,  33  D.  64. 

General  average  covers  a  loss  occasioned 
by  voluntarily  cutting  the  cables  of  a  vessel 
at  anchor,  and  running  her  ashore,  as  the 
best  means  of  saving  life  and  property,  such 
vessel  being  in  imminent  peril,  with  every 
probability  that  she  will  soon  sink,  or  part 
her  cables  and  drive  ashore  if  the  cables  are 
not  cut;  and  therefore  the  expense  of  get- 
ting the  vessel  off  is  not  to  be  included  in 
oomputing  the  damage  for  the  purpose  of 
determining  whether  there  has  been  such  a 
technical  total  loss  as  to  warrant  abandon- 
ment. Reynolds  v.  Ocean  Ins.  Co.,  33  D.  727. 

Stranding  of  a  vessel  whose  loss  is  at  all 
events  inevitable,  in  order  to  save  the  en- 
dangered lives  of  the  crew,  will  not  con- 
stitute a  case  of  general  average,  requiring 
the  cargo  saved  to  contribute,  though  the 
stranding  tended  to  and  resulted  in  the  sav- 
ing of  a  larger  proportion  of  the  cargo  than 
would  otherwise  have  been  saved.  Meech  v. 
Robinson,  34  D.  514. 

When  a  vessel  is  accidentally  stranded  in 
the  course  of  her  voyage,  and  by  labor  and 
expense  is  set  afloat,  and  completes  her  voy- 
age, with  the  cargo  on  board,  as  it  produces 
benefit  to  all,  so  it  shall  be  a  charge  upon  all, 
according  to  the  rules  of  apportioning  aver- 
age. Bedford  Com.  Ins.  Co.  v.  Parker,  13 
D.  388. 

General  average  includes  salvage  and  ex- 
pense of  lighters  in  which  goods  were  trans- 

*  Whether  general  average  covers  loss  of  goods 
stowed  on  deck,  and  jettisoned,  see  note,  lb  D. 
600,  GUL 
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ported  from  a  stranded  vessel,  and  thereby 
rescued  from  loss.  Sevan  ▼.  Bank  of  the 
United  States,  33  D.  64. 

Specie  carried  from  a  stranded  ice-bound 
▼easel  over  the  ice  to  the  shore,  and  thence 
by  land  to  its  place  of  destination,  is  subject 
to  general  average,  and  must  contribute  to 
all  the  expenses  of  saving  the  ship  and  cargo, 
whether  incurred  before  or  after  the  landing 
of  the  specie.     lb. 

The  cost  of  measures  for  the  preservation 
of  a  vessel  accidentally  stranded,  so  far  as 
they  serve  to  avert  the  danger  which  threat- 
ens the  whole  concern,  will  be  regarded  as 
general  average.     lb. 

Charges  of  heaving  a  vessel  oft*  without 
discharging  her,  and  charges  incurred  and 
damages  suffered  to  goods  from  unloading  a 
stranded  vessel,  are  general  average,  if  they 
be  incurred  for  the  purpose  of  saving  the 
vessel,  and  are  successful,     lb. 

170.  Rules  for  adjusting  contribu- 
tion. —  In  cases  of  a  loss  adjusted  by  aver- 
age and  contribution  upon  the  respective 
interests  of  the  parties,  the  insurers  are 
liable  in  the  proportion  which  the  sum  under- 
written by  them  bears  to  the  actual  value  of 
the  property  when  insured,  but  not  for  any 
contribution  calculated  upon  the  increased 
value  and  profits  of  the  property  insured, 
which  may  nave  been  estimated  at  the  time 
of  the  adjustment  of  the  average.  Clark  v. 
United  Ins.  Co.,  5  D.  50. 

The  rule  that  the  insured  may  recover,  in 
the  first  instance,  of  the  insurers  on  the  ves- 
sel, the  whole  general  average,  does  not  ap- 
ply to  the  case  where  the  ship,  freight,  and 
cargo  belong  to  the  same  person,  and  the 
freight  and  cargo  are  not  insured.  Jumel  v. 
Marine  Ins.  Co.,  5  D.  283. 

The  value  of  a  vessel  lost  under  circum- 
stances which  entitle  her  to  contribution  in 
general  average  is  to  be  estimated  at  the 
price  she  would  have  borne  in  the  place 
where  the  voyage  commenced,  deducting  the 
expenses  of  carrying  her  there,  and  making 
a  reasonable  allowance  for  any  deterioration 
•he  may  have  suffered  up  to  the  time  when 
the  loss  happened.     Cray  v.  Wain,  7  D.  642. 

In  computing  a  partial  loss,  returned  duties 
received  by  the  insured  from  the  custom- 
house are  not  to  be  deducted  from  the 
amount  to  which  the  insurers  are  to  con- 
tribute. Cory  v.  Boylston  Fire  etc  Ins.  Co.,  9 
R.14. 

171.  How  far  conclusive.  —  A  general 
average  fairly  settled,  in  a  foreign  port  of 
destination,  though  not  a  port  of  necessity, 
is  conclusive  between  the  assured  and  the 
underwriters.     Depau  v.  Ocean  Ins.  Co.,  15 

12.  Preliminary  Proofs. 

1 72.  Necessity.  —  Where  a  policy  of 
insurance  stipulated  for  the  payment  of  loss, 
in  ninety  days  after  proof  and  adjustment 
thereof,  to  support  an  action  for  loss,  such 


proof  must  first  be  exhibited  to  the  under* 
writers,  and  should  be  made  by  the  protest, 
bill  of  lading,  and  invoice,  or  such  other 
equivalent  proof  as  the  nature  of  the  loss 
admits  of.  Allegre  v.  Maryland  Ins.  Co.,  14 
D.  289. 

173.  Sufficiency.  —  The  clause  in  a 
policy,  that  the  loss  is  to  be  paid  within 
thirty  days  after  proof  of  interest  and  loss, 
is  merely  to  furnish  reasonable  information 
to  the  insurer,  and  is  liberally  construed  to 
require  only  the  best  evidence  of  the  fact  in 
the  possession  of  the  party  at  the  time. 
Barber  v.  Phoenix  Ins.  Co*,  5  D.  339. 

174.'  Protests.  —  A  captains  protest 
may  be  received  as  evidence  in  an  action  on 
a  policy  of  insurance.  Orousillat  v.  Ball,  2 
D.  375. 

The  protest  must  be  made  in  the  first 
port  at  which  the  captain  arrives  after  his 
vessel  has  been  damaged,  unless  particular 
cases  make  it  impossible.  Boyce  v.  Moore, 
1  D.  277. 

Where  there  is  no  notary,  a  protest  made 
before  a  magistrate  is  admissible.    lb. 

175.  Waiver  of  preliminary  proofs. 
—  Waiver  of  preliminary  proofs  may  be  pre- 
sumed in  an  action  for  insurance,  if  the  in- 
surers always  declined  to  nay  on  some  other 
ground,  and  had  never  objected  on  account 
of  any  defect  or  deficiency  in  the  preliminary 
proofs.  Martin  v.  Fishing  Ins.  Co.,  32  D.  220; 
Ocean  Ins.  Co.  ▼.  Fronds,  19  D.  549;  Allegre 
v.  Maryland  Ins.  Co.,  14  D.  289. 

13.  Extent  of  Insurer's  Liability. 

176.  In  general.  — The  contract  of  in- 
surance is  one  of  indemnity,  and  nothing 
more.     Eager  v.  Atlas  Ins.  Co.,  25  D.  3G3. 

The  valuation  in  a  valued  policy  in  case 
of  a  total  loss  is  conclusive  upon  the  parties, 
unless  it  be  fraudulent.  Patapsco  Ins.  Co.  v. 
Biseot,  28  D.  219. 

Negligence  or  misconduct  on  the  part  of 
the  insured,  or  his  servants  or  agents,  will 
not  exempt  the  underwriters,  where  the  loss 
is  occasioned  by  a  peril  insured  against.  SL 
Louis  Ins.  Co.  v.  Glasgow,  41  D.  661. 

By  the  general  law  of  marine  insurance, 
independently  of  any  particular  clause  in  the 
policy  or  local  usage,  if  a  partial  loss  of  a 
vessel  insured  is  repaired,  and  a  total  loss 
afterward  happens  during  the  term  of  the 

Eolicy,  the  insurer  is  liable  for  the  amount  of 
oth  losses,  although  it  exceeds  the  amount 
named  in  the  policv.  Matheson  v.  Equitable 
Marine  Ins.  Co.,  19R.  441. 

177.  In  respect  to  losses  of  freight 
— On  a  valued  policy  on  freight,  if  there  be 
an  inchoate  right  to  some,  and  the  transac- 
tion bona  fide,  the  value  cannot  be  inquired 
into.     Davy  v.  HaUett,  2D.  241. 

If  a  ship-owner  have  his  vessel  and  freight 
insured  with  two  different  underwriters,  and, 
on  a  capture,  abandon  first  to  those  on  ths 
vessel,  and  then  to  those  on  the  freight,  tas> 
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ing  afterward  fifty  per  cent  of  his  claim  en 
the  underwriters  on  the  vessel,  and  in  pay- 
ment- of  the  other  fifty  an  assignment  of 
their  rights  in  the  vessel,  he  will  be  entitled 
to  receive  the  freight  which  they  would  have 
been  entitled  to,  and  to  recover  from  the  in- 
surers of  the  freight  the  full  amount  of  his 
policy,  deducting  the  pro  rata  freight  earned 
previous  to  the  abandonment,  on  the  voyage 
on  which  captured.     lb. 

If  the  owner  of  a  ship  and  cargo  abandon 
to  the  insurers  as  for  a  total  loss  by  perils  of 
the  sea,  and  part  of  the  goods  be  saved,  the 
insurers  are  liable  for  the  freight  pro  rata  to 
the  owner.  Teasdale  v.  Charleston  Ins.  Co., 
3  D.  706. 

No  recovery  on  an  insurance  on  freightage 
can  be  had  by  the  master  of  a  vessel,  where 
he  voluntarily  delivers  the  cargo  to  the  ship- 
per at  an  intermediate  port.  Clark  v.  Mass. 
F.  A  M.  Ins.  Co.,  13  D.  400. 

A  valued  policy  on  freight  was  stated  to 
be  "  at  and  from  one  port  to  another,  and 
"at  and  from  thence" back  to  the  original 
port,  and  a  premium  was  demanded  double 
that  which  was  demanded  for  the  outward 
voyage.  Held,  that  freight  to  the  full 
amount  of  the  valuation  was  covered  on  each 
voyage,  and  the  insured,  on  a  capture  on  a  re* 
tarn  voyage,  was  entitled  to  recover  the  full 
amount  of  his  policy,  without  making  any 
deduction  for  the  freight  received  on  the 
outward  risk.     Davy  v.  Hallelt,  2  D.  241. 

A  vessel,  under  a  policy  of  freight  insur- 
ance, while  on  her  voyage  was  disabled,  un- 
loaded her  cargo,  and  was  laid  up  for  repairs; 
but  winter  set  in,  and  she  was  unable  to  pro- 
ceed on  Account  of  the  ice,  whereupon  the 
master  voluntarily  surrendered  the  cargo, 
free  of  freight,  to  the  underwriters  of  the 
shippers.  Held,  that  the  free  surrender  was 
premature,  and  (hat  no  recovery  of  freight- 
money  could  be  had  on  the  cargo  thus  sur- 
rendered. Allen  v.  Mercantile  MuL  Ins,  Co., 
4R  700. 

178.  of  cargo.  —The  charterer  of 

a  ship  aft  so  much  per  month  cannot,  on  an 
insurance  on  his  cargo,  recover  expenses 
occasioned  during  an  embargo;  such  not  be- 
ing the  subject  of  a  general  average,  and  not 
embraced  by  the  terms  of  the  policy.  Penny 
v.  N.  Y.  Ins.  Co.,  2  D.  260. 

Goods  stowed  on  deck  are  not  covered  by 
a  policy  on  " cargo,"  or  "goods  and  mer- 
chandise." AUegre  v.  Maryland  Ins,  Co.,  20 
D.  424. 

Live-stock  are  not  included  in  the  term 
"cargo"  in  an  application  for  insurance. 
lb. 

Under  the  suing  and  laboring  clause  in  a 
marine  policy  the  underwriters  are  liable  for 
a  proportion  of  any  reasonable  expenses  in- 
curred in  preserving  the  property  from  the 
operation  of  the  perils  insured  against,  but 
not  for  expenses  of  ascertaining  the  amount 
of  the  loss,  nor  for  expenses  of  refitting  the 


property  for  market.  Cory  v.  Boylston  Firs 
etc.  Ins.  Co.,  9  R.  14. 

In  an  action  on  a  policy  issued  upon  a 
cargo  of  corn,  it  appeared  that  only  a  por- 
tion of  the  corn  was  damaged.  Held,  1. 
That,  by  the  terms  of  the  policy,  loss,  if  any, 
being  "payable  to  the  Bank  of  Montreal,  in 
funds  current  in  the  city  of  New  York,"  the 
premium  on  gold  should  not  be  allowed  in 
estimating  the  amount  to  be  paid  by  the  in- 
surers; 2.  That  the  measure  of  damages,  in 
such  cases,  is  not  the  difference  between  the 
market  value  of  sound  and  damaged  corn, 
but  such  a  proportion  of  the  valuation  fixed 
in  the  policy  as  the  difference  between  the 
market  value  of  sound  and  damaged  corn 
!  bears  to  the  market  value  of  sound  corn;  3. 
That  charges  for  surveys,  inspection,  and 
sale  at  auction,  being  reasonable,  are  part  of 
the  loss;  and  4.  That  amounts  paid  for  in- 
surance while  retaining  the  cargo  in  store, 
and  charges  for  storage,  being  unreasonable, 
are  not  part  of  the  loss.  Lamar  Ins.  Co.  v. 
McOlashen,  5  R.  162. 

A  policy  on  a  cargo  did  not  cover  the  loss 
on  cider  frozen  in  the  vessel,  but  the  com- 
pany promised  the  insured  if  he  would  go 
and  take  charge  of  it,  and  sell  it  to  the  best 
advantage,  they  would  pay  the  deficiency; 
whereupon  the  insured  complied,  but  the 
company  declined  to  pay.  Held,  that  the 
insured  could  recover  the  deficiency  by  ac- 
tion.     WilUts  v.  Sun  MtU.  Inn.  Co..  6  R.  31. 

179.  In  respect  to  repairs.  —A  vessel, 
being  insured  from  New  York  to  Bordeaux, 
was  consigned,  with  a  part  of  the  cargo  be- 
longing to  the  owner,  to  a  person  at  Bor- 
deaux, on  whom  bills  were  drawn  to  the  full 
amount  of  the  goods  and  freight.  The  mas- 
ter applied  to  the  consignee  there  to  make 
necessary  repairs  for  the  return  voyage,  and 
the  consignee  made  an  advance  of  money, 
taking  a  bottomry  bond  for  the  amount. 
Held,  that  the  insurers,  under  the  circum- 
stances of  the  case,  were  not  bound  to  pay 
the  bottomry  bond,  but  only  for  the  re- 
pairs. Reads  v.  Commercial  Ins.  Co.,  3  D. 
495. 

180.  Recovery  over  against  person 
causing  the  loss.  —  Where  a  loss  par- 
tially covered  by  insurance  is  occasioned  by 
a  wrong-doer,  the  insurer,  after  paying  the 
insurance,  is,  in  a  proper  case,  entitled  to  be 
subrogated,  quoad  hoe,  to  the  right  of  the  as- 
sured against  the  wrong-doer.  If  the  as- 
sured sustains  a  loss  beyond  the  amount  of 
the  insurance,  he  has  a  right  to  have  it  satis* 
fied  by  an  action  against  the  wrong-door. 
And  if,  in  such  action,  there  comes  into  his 
hands  any  sum  for  which  he  ought  to  ac- 
count to  the  insurer,  reimbursement  will, 
to  that  extent,  be  compelled  in  an  action  by 
the  latter.  But  the  assured  will  not  be  re- 
quired to  account  for  more  than  the  surplus 
remaining  in  his  hands,  after  satisfying  his 
own  excess  of   loss,   in  full,  and  expenses 
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Incurred,  unless  the  insurer  shall  have  con- 
tributed to  and  joined  him  in  the  prosecu- 
tion. Newcomb  v.  Cincinnati  Ins.  Co.,  10  R. 
746. 

V.  Actions  on  Insurance  Policies. 

181.  The  right  of  action.  —Where  a 
party  has  possession  of  property  at  the  time 
of  the  insurance  and  of  the  loss,  he  is  en- 
titled to  reoover  the  entire  amount  insured, 
notwithstanding  there  may  be  a  question  as 
to  the  validity  of  his  title.  Friersony.  Bren* 
ham,  52  D.  603. 

Ax&umpsit  is  the  proper  remedy  on  a  con- 
tract not  under  seal,  indorsed  on  a  policy 
of  insurance  for  additional  insurance.  Mu- 
tual Fire  Ins.  Co.  v.  Death,  79  D.  673. 

Debt  is  the  proper  form  of  action  to  re- 
cover upon  a  policy  of  insurance  renewed 
by  parol  indorsement.  People's  Ins.  Co*  r. 
Spencer,  91  D.  217. 

A  mortgagee  who  has  insured  his  mortgage 
interest  at  his  own  expense  and  for  his  own 
indemnity,  without  any  agreement  with  the 
mortgagor,  need  not  first  exhaust  his  remedy 
on  his  mortgage  before  he  calls  upon  the  in- 
surer to  make  good  damage  to  the  property 
by  tire;  and  he  may  recover  the  whole 
amount  secured  and  unpaid  upon  the  mort- 
gage. Excelsior  Fire  Ins.  Co.  v.  Royal  Ins. 
Co.%  14  R.  271. 

182.  Who  may  sue.  —  I.  In  general  — 
Upon  a  policy  under  seal  to  J.  F.,  "as  well 
in  his  own  name  as  for  and  in  the  names  of 
all  and  every  other  person  and  persons  to 
whom  the  property  thereby  insured  did, 
might,  or  should  appertain,"  no  persons 
other  than  J.  F.  can  maintain  an  action  of 
covenant,  unless  they  proceed  in  his  name. 
De  Bolte  v.  Pennsylvania  Ins.  Co.,  33  D. 
38. 

All  the  parties  jointly  insured  in  a  policy 
should  join  in  an  action  to  recover  for  a  loss. 
Blancltard  v.  Dyer,  38  D.  253. 

An  action  on  a  sealed  policy  must  be 
brought  in  the  name  of  covenantees,  who 
are  entitled  to  recover  for  the  benefit  of  the 
interests  insured,  whethor  they  are  owners 
oi  mortgagees.  American  Ins.  Co.  v.  Insley, 
47  D.  509. 

Where  a  carrier  insured  goods  in  his  pos- 
session on  storage  for  carriage,  "  for  account 
of  whom  it  may  concern, "  although  he  is  not 
resporrble  for  their  safe-keeping,  he  may 
maintain  an  action  for  loss,  after  his  own 
loss  has  been  paid,  for  the  benefit  of  the 
owner  adopting  the  policy  after  loss.  Fire 
Ins.  Assoc  v.  Merchants*  etc  Transp.  Co.,  59 
R.  162. 

2.  Owners  of  an  insured  vessel  may  sue  on 
the  policy  in  their  own  names,  where  it 
states  that  the  insurance  was  effected  by  cer- 
tain brokers  named  therein,  "for  the  owners, 
payable "  to  such  brokers,  and  the  said 
brokers  consent  to  such  suit,  it  not  appear* 
ing  that  the  insurers  have  any  claim  against 


the  brokers  so  named  in  the  policy.    Farnm 
r.  Com.  Ins.  Co.,  29  D.  564. 

The  owner  of  an  insured  vessel  lost  by 
negligent  towage  is  the  proper  party  to  sue 
for  such  loss,  especially  where  the  insurance 
is  for  a  part  of  the  value  only,  and  a  re- 
covery by  the  owner  will  bar  another  action 
for  the  same  cause.  White  v.  The  Mary  Ann, 
65  D.  523. 

3.  Vendor  or  mortgagor. — Where  the  in- 
sured enters  into  a  contract  to  convey  the 
premises,  but  before  the  contract  is  executed 
the  premises  are  destroyed  by  fire,  he  retain* 
such  an  interest  that  he  can  maintain  an  ac- 
tion on  the  policy.  Wheeling  Ins.  Co.  v. 
Morrison,  36  D.  385. 

The  mortgagor  of  a  vessel  selling  his  re- 
maining interest,  and  stipulating  with  the 
purchaser  that  he,  the  seller,  will  pay  off 
the  mortgage  if  he  fails  to  comply  with  the 
stipulation,  so  that  the  bargain  is  given  up 
and  the  title  reconveyed  to  him,  may  recover 
on  a  policy  issued  to  him  before  his  agree- 
ment of  sale,  for  a  loss  to  the  vessel  after  re- 
conveyance; and  this  whether  the  contract 
be  construed  to  have  passed  title  or  not. 
WorUunglon  v.  Bearse,  90  D.  152. 

On  a  policy  against  loss  by  fire,  under 
seal,  issued  to  the  owner  of  the  property,  in 
which  the  insurer  covenants  to  make  good 
unto  the  insured,  his  executors,  administra- 
tors, or  assigns,  all  such  damage  or  loss  as 
might  happen,  etc,  the  owner  may  sue  in 
his  own  name,  although  it  may  be  written 
on  the  face  of  the  policy,  "loss,  if  any, 
payable  to  A  B,  as  mortgagee."  Martin  v. 
Franklin  Fire  Ins.  Co.,  20  R.  372. 

The  direction  on  the  policy  to  pay  to  the 
mortgagee  is  not  an  assignment  of  the  pol- 
icy. Its  legal  effect  is  that  of  a  direction  in 
advance,  as  to  the  mode  of  payment,  which, 
when  made,  is  performance  in  the  manner 
agreed  to  by  the  insured.    lb. 

Under  such  a  direction,  if  assented  to  by 
the  insurer,  the  person  in  whose  favor  the 
appointment  is  made  aoanires  equitable 
rights,  which  the  insurer  is  pound  to  regard, 
but  the  contract  with  the  insured  is  not 
thereby  merged  or  extinguished.     lb. 

In  an  action  on  such  a  policy  in  the  name 
of  the  insured,  if  the  insurer  has  paid  the  in- 
surance money  to  the  mortgagee,  he  may 
plead  such  payment  as  performance,  and  the 
lights  of  the  mortgagee  can  be  protected, 
and  the  insurer  obtain  indemnity  against  a 
subsequent  suit  by  the  mortgagee  by  the  pay- 
ment of  the  money  into  court.    lb. 

On  an  insurance  policy  issued  to  A,  "  loss, 
if  any,  payable  to  B,  mortgagee,"  A  may 
maintain  an  action  by  the  express  written 
consent  of  B.  Coates  ▼.  Pesm.  Fire  Ins.  Co., 
42  R.  327. 

4.  Mortgagee.  —  Where  a  lessee  of  prop- 
erty insures  it  for  the  benefit  of  a  third  per- 
son, who  holds  a  mortgage  thereon,  the  latter 
may  maintain  an  action  on  the  policy  in  his 
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Maryland  Ins.  Co.,  14  D.  289;  Ins.  Co.  of  N. 
A.  v.  McDowell,  99  D.  497. 

The  right  of  the  insured  to  recover  for  a 
loss  of  goods  sold  to  pay  salvage  and  ex- 
penses is  complete,  as  to  the  full  value, 
from  the  time  of  loss.  Faulkner  v.  Augusta 
Ins.  Co.,  39  D.  119. 

Owners  of  insured  goods  sacrificed  to  avoid 
a  total  loss  may  bring  suit  immediately 
against  the  insurers,  without  demanding 
payment  of  contribution,  or  delaying  until 
an  adjustment  of  the  average  is  made.     lb. 

Where  a  policy  expressed  that  the  loss 
should  be  paid  three  months  after  proof 
made  of  the  loss,  a  suit  cannot  be  maintained 
until  the  three  months  have  elapsed.  Cam* 
berUng  r.  McCall,  1  D.  341. 

184.  Limitations  of  time  to  sue  in 
policy.* — The  parties  to  the  contract  of  in- 
surance may,  by  express  stipulation,  limit 
the  time  within  which  an  action  must  be 
brought  thereon  to  a  shorter  period  than 
that  prescribed  by  the  general  statute  of 
limitations.  Fullam  v.  New  York  Union 
Ins.  Co.,  66  D.  462. 

An  insurance  contract,  limiting  time  in 
which  to  sue,  is  equally  binding  between 
parties,  in  Massachusetts,  whether  the  in- 
surers are  a  stock  company  or  a  mutual  in- 
surance company,  established  by  the  laws  of 
that  commonwealth  or  of  any  other  state, 
lb. 

In  an  action  to  reform  a  policy  after  loss, 
— held,  1.  An  agreement  to  renew  a  policy 
is  presumed  to  imply  that  no  change  is  to  be 
made  in  its  terms;  2.  Such  action  is  not 
"for  the  recovery  of  any  claim  by  virtue  of 
this  policy, "within  the  meaning  of  a  provis- 
ion that  "  no  action  for  the  recovery  of  any 
claim  by  virtue  of  this  policy  shall  be  sus- 
tainable "  unless  commenced  within  twelve 
months  after  the  loss;  3.  The  limitation 
commences  when  the  amount  of  the  loss  is 
due  and  payable,  and  not  when  the  loss  oc- 
curred.    Bay  v.  Star  Fire  Ins.  Co.,  33  K.  607. 

A  fire  policy  was  conditioned  that  no  suit 
upon  it  should  be  sustained  unless  com- 
menced within  the  year  after  the  claim  should 
accrue.  An  action  was  commenced  upon  it 
within  the  year,  and  on  the  trial  it  appeared 
that  in  the  statement  of  encumbrances  in  the 
application  a  mortgage  had  been  omitted. 
The  plaintiff  offered  to  show  that  the  defend- 
ant's agent  was  informed  of  the  mortgage, 
but  omitted  it  by  mistake.  The  court  ex- 
cluded the  evidence,  but  offered  to  allow  the 
plaintiff  to  amend  his  complaint,  setting  up 
the  mistake.  The  plaintiff  refused,  and  was 
nonsuited.  Afterward,  and  after  the  lapse 
of  a  year  from  the  accruing  of  the  claim,  he 
commenced  another  suit.  Held,  not  main- 
tainable, although  the  defendant's  counsel 
accepted  the  costs  in  the  first  suit,  and  gave 
the  plaintiff's  counsel  time  to  make  a  case  or 

•  See  also  supra,  19. 


ewn  name,  and  may  recover  the  full  amount 
of  the  insurance  if  that  amount  does  not  ex- 
ceed the  sum  due  and  secured  by  the  mort- 
gage. The  mortgagee,  by  bringing  the  action, 
ratifies  the  contract  made  for  his  benefit. 
Motley  v.  Manufacturers*  Ins.  Co.,  50  D.  691. 

Where  a  fire  insurance  policy  is  taken  by 
a  mortgagor  in  his  own  name,  conditioned 
that  the  loss  shall  be  payable  to  the  mort- 
gagee, to  the  extent  of  his  interest,  the  mort- 
gagee may  maintain  an  action  on  the  policy, 
although  the  loss  does  not  exceed  the  amount 
due  on  his  mortgage.  Fire  Ins.  Cos.  v.  FeU 
rath,  54  R.  58. 

6.  Widow,  or  other  beneficiary. •  —  A  widow 
may  maintain  an  action  on  a  policy  of  insur- 
ance effected  for  her  benefit  by  her  husband, 
although  there  is  an  executor.  Myers  r. 
Keystone  MuL  L.  Ins.  Co.,  67  D.  462.  But  not 
where  such  policy  is  in  terms  payable  to  "  the 
■aid  assured,  his  executors,  administrators, 
and  assigns."  Bailey  v.  New  Eaq.  MuL  Life 
In*.  Co.,  19  R.  329;  Stows  v.  PJdnney,  57  ft. 
796.  But  see  MuL  Benefit  Life  Ins.  Co.  r. 
HiUyard,  18  R.  741,  as  explained  in  Martin 
t.  FraniUn  Fire  Ins.  Co.,  20  R.  372. 

6.  Assignee  of  policy.  —  Where  a  policy 
containing  a  condition  that  it  shall  become 
void  if  the  property  is  conveyed  with- 
out the  written  consent  of  the  company 
is  issued  to  two  as  partners,  one  of  whom 
purchases  without  such  consent,  and,  after 
the  dissolution  of  the  partnership,  executes 
an  assignment  to  a  third  party,  in  the  name 
of  the  firm,  subsequent  to  which  the  com- 
pany, by  consent  of  all  concerned,  alters  the 
policy  so  as  to  make  the  loss,  if  any,  payable 
to  the  assignee,  the  latter  may  maintain  an 
action  on  the  policy  without  proving  the  as- 
signment. KeelerY.  Niagara  F.  Ins.  Co.,  84 
D.  714. 

7.  Guardian  or  trustee.  —  A  guardian 
ad  Htem  may  maintain  an  action  on  a  life 
pol;cy  payable  to  "children,  for  their  use,  or 
their  guardian,  if  under  age.9*  Price  v. 
Phoenix  Life  Ins.  Co.,  10  R.  166. 

Where  the  property  was  vested  in  a  testa- 
mentary trustee,  in  trust  for  the  heirs  of  the 
former  owner,  and  such  trustee,  being  au- 
thorised by  the  will  to  do  so,  insured  the 
property  for  the  benefit  of  the  "heirs  and 
representatives  "  of  her  testator, — held,  that 
the  trustee,  although  not  named  in  the 
policy,  could  enforce  it  for  the  benefit  of  the 
beneficiaries  under  the  will  Savage  v. 
Howard  Ins.  Co.,  11  R.  741. 

183.  Time  to  sue. —The  assured's 
right  of  action  accrues  immediately  upon  the 
refusal  to  pay  the  loss,  notwithstanding  the 
policy  states  that  payment  is  not  to  be  made 
until  ninety  days  after  proof  and  adjustment 
of  loss,  and  that,  in  case  of  dispute,  the  same 
should  be  settled  by  arbitrators.     AUegre  v. 

*  Beneficiaries,  when  may  maintain  action 
upon  insurance  effected  upon  another,  see  note. 
19  K.  831,  882. 
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exceptions.     Arthur  v.  Homestead  Fire  Ins. 
Co. ,  34  R.  550. 

185.  Parties. — A  declaration  on  a  policy, 
which  joins  as  plaintiffs  persons  whose  inter- 
ests are  not  covered  by  the  policy,  may  be 
amended  by  striking  out  the  names  of  such 
parties.  Finney  v.  Bedford  Commercial  Ins. 
Co.,  41  D.  515. 

180.  Matters  of  defense.  —  1.  In  gen* 
erai. —  An  insurer  of  a  vessel  is  not  at  liberty 
to  show  that  she  had  received  part  of  the  in- 
jury before  the  voyage,  unless  she  was  in 
fact  unseaworthy.  Depau  v.  Ocean  Ins,  Co., 
15  D.  431. 

An  insurance  company  Is  not  liable  on  a 
policy,  where  its  agent  agreed  with  a  per- 
son on  terms  of  insurance,  subject  to  ratifi- 
cation by  the  company,  and  the  company 
issued  a  policy  on  different  terms,  forward- 
ing the  same  through  the  agent  to  the  in- 
sured, with  a  request  for  its  return  if  he  did 
not  comply  with  its  terms,  which  policy  he 
retained,  but  without  complying  with  its 
terms.  Myers  v.  Keystone  MuL  L.  Ins.  Co., 
67  D.  462. 

Want  of  insurable  interest  cannot  be  set 
up  as  defense  to  an  action  upon  a  policy  of 
lite  insurance,  if  the  issue  is  not  raised  by 
the  pleadings.  Forbes  v.  A.  M.  L.  I.  Co.,  77 
D.  360. # 

That  a  policy  is  void  because  issued  con- 
trary to  law  is  proper  matter  of  defense. 
Fitssimmons  v.  City  Fire  Ins.  Co.,  86  D.  761. 
It  is  competent  for  plaintiff  in  action 
upon  an  insurance  policy  to  avoid,  by  way 
of  estoppel,  a  defense  set  up  by  the  com- 
pany alleging  a  violation  of  the  terms  and 
conditions  of  the  policy.  Bartholomew  v. 
Mer.  Ins.  Co.,  96  D.  65. 

The  discharge,  under  the  insolvent  laws 
of  a  state,  of  a  person  insured  against  fire 
being  in  effect  a  release  of  liability  upon  the 
premium  note,  the  company  is  no  longer 
bound  by  its  contract,  and  he  cannot  recover 
in  case  of  loss  by  fire.  Nor  does  the  fact 
that  the  company  received  the  interest  upon 
the  note  during  the  pendency  of  proceedings 
in  insolvency  amount  to  a  waiver  of  their 
right  to  treat  the  policy  as  void,  it  appear- 
ing that  they  had  no  actual  notice  of  the 
proceedings  until  after  the  last  payment  of 
interest.  Reynolds  v.  MuL  Fire  Ins.  Co.,  6 
R.337. 

Defendants,  in  their  policy,  reserved  the 
right  to  cancel  it,  "on  giving  notice  to 
that  effect,  and  refunding  a  ratable  propor- 
tion of  the  premium  for  the  unexpired 
term."  Before  a  loss  occurred,  the  polioy 
was  returned  for  cancellation  to  the  com- 
pany's agent,  who  notified  plaintiff's  agent 
that  he  was  ready  to  pay  the  unearned  pre- 
mium; but  he  did  not  in  fact  pay  it  until  a 
month  subsequent;  in  the  mean  time  the  loss 
occurred.     Held,  that  these  facts  did  not 

*  Agreement  not  to  question  validity  of  policy 
after  death  of  assured,  see  note,  60  B.  708. 
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relieve  the  company  of  their  liability,  and 
that  plaintiff  could  recover.  Hollingswortk 
v.  Oer  mania  Ins.  Co.,  12  R.  570. 

In  an  aotion  on  a  policy  of  life  insurance, 
where  the  issue  is  upon  the  death  of  the 
insured,  testimony  ox  witnesses  that  they 
have  seen  the  insured  alive  since  the  time  of 
his  alleged  death  is  oompetent,  and  the  in* 
surer  is  not  bound  to  bring  him  bodily  be- 
fore the  court.  Sdindder  v.  JStna  Lift  Ins, 
Co.,  36  R.  276. 

2.  Negligence  of  assured.  —  Negligence  in 
employees  of  the  assured,  by  which  the  loss 
is  caused,  is  no  defense.  Perrin  v.  P.  Ins. 
Co.,  38  D.  728. 

Negligence  of  servants,  whereby  a  repre- 
sentation or  stipulation  is  not  complied  with, 
will  not  avoid  a  fire  policy,  unless,  indeed, 
the  habitual  or  frequent  carelessness  of  such 
servants  in  performing  their  duties  may  be* 
come  the  negligence  of  the  employers, 
whose  duty  it  is  to  have  a  reasonable  vigi- 
lance over  and  employ  faithful  servants. 
Daniels  v.  H.  R.  F.  L  Co.,  59  D.  192. 

3.  Incendiarism.  —  Evidence  that  plain- 
tiff's agent  intentionally  set  the  fire,  from 
which  a  loss  arose,  for  the  purpose  of 
defrauding  the  insurer,  the  agent  having 
taken  an  insurance  on  goods  in  the  same 
building,  is  inadmissible  in  defense  against 
an  action  on  another  policy  taken  out  by 
such  agent  for  account  of  the  plaintiff, 
where  there  is  no  evidence  that  the  plaintiff 
was  implicated  in  the  fraudulent  design. 
Henderson  v.  W.  M.  F.  Ins.  Co.,  43  D.  176. 

In  an  action  by  the  assignor  of  a  policy  of 
fire  insurance  for  the  use  of  an  assignee, 
evidence  to  show  that  plaintiff  set  the  build- 
ing on  fire  is  admissible.  III.  MuL  Fire  Int. 
Co.  v.  Fix,  5  R.  38. 

In  an  action  upon  a  fire  policy,  tho  insur- 
ers set  up  as  a  defense  that  the  fire  by 
which  the  insured  property  was  destroyed 
originated  through  the  willful  act  and  pro- 
curement of  the  plaintiff.  Held,  that  the 
defendant  was  not  bound  to  establish  the 
dofense  beyond  a  reasonable  doubt,  but  that 
the  jury  could  determine  the  issue  upon  the 
preponderance  of  evidence.  Blaeser  v.  Mil- 
waukee Mechanic^  MuL  Ins.  Co.,  19  R.  747; 
Mtna  Ins.  Co.  v.  Johnson,  21  R.  22S;  Kane 
▼.  Hibernia  Ins.  Co.,  23  R.  239;  Somerset  Co. 
Mut.  Fh-e  Ins.  Co.  v.  Usaw,  56  R.  307;  Con- 
tinental Ins.  Co.  v.  Jachnicfien,  59  R.  194. 
Contra,  see  Kane  v.  Hibernia  M.  Ins.  Co., 
20  R.  409. 

A  fire  insuranoe  policy  may  be  enforced, 
although  the  insured  himself  burned  the 
property  when  insane.  Karow  v.  Continen- 
tal Ins.  Co.,  46  R.  17. 

4.  Fraud,  or  breach  of  warranty.  —  In  an 
action  on  a  policy,  the  defendant  set  up  as  a 
defense  fraudulent  misrepresentations.  Held, 
that  the  defense  was  good,  without  an  offer 
to  return  the  premiums.  Blaeser  v.  Mil* 
waukee  Ins.  Co.,  19  R.  747. 
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In  an  action  on  a  life  policy,  the  defense 
was  breach  of  warranty  that  the  insured  had 
never  sustained  any  serious  personal  injury. 
The  defendant  adduced  testimony  of  an  at- 
tending physician  that  the  deceased  told  him 
that  he  had  been  told  that  his  skull  had  been 
\  fractured  and  trephined  in  boyhood.  The 
defendant  alse  offered  to  prove  similar  decla- 
rations to  another,  and  on  this  evidence 
asked  for  the  exhumation  of  the  body  of  the 
deceased,  after  a  lapse  of  eighteen  months 
from  the  commencement  of  the  action.  Held, 
that  the  application  was  properly  denied, 
the  evidence  being  incompetent,  and  the  de- 
lay too  great.  Grange/*'  Life  /as.  Co.  v. 
Brown,  34  B.  446. 

187.  Declaration.  —  Conditions  subse- 
quent need  not  be  set  out  in  a  declaration 
upon  a  policy  of  insurance.  Forbes  v.  A.  M.  L. 
/us.  Co.,  77  D.  360. 

Exceptions  in  a  fire  policy,  exempting  the 
insurers  from  liability  in  case  of  riot,  etc., 
or  of  the  carrying  on  of  extrahazardous  oc- 
cupations in  the  building,  are  not  conditions 
precedent,  but  matters  of  defense,  and  there- 
fore need  not  be  negatived  in  the  declara- 
tion. Lounsbury  v.  Protection  Ins.  Co.,  21  D. 
6S6. 

A  condition  that  loss  should  be  proved  by 
a  certificate  of  a  disinterested  magistrate  does 
not  necessitate  an  allegation  that  the  magis- 
trate in  question  was  not  disqualified.     7b. 

The  declaration  need  not  negative  the 
performance  of  a  condition  that  in  case  of 
toss  the  company  might  restore  the  building. 
jEtna  Ins.  Co.  v.  Phelps,  81  D.  217. 

The  allegation  that  "  his  store  "  was  con- 
sumed by  fire  is  not  a  technical  averment  of 
ownership,  but  is  good  after  verdict.  Lane 
v.  Maine  MuL  F.  Ins,  Co.,  28  D.  160. 

A  declaration  may  be  amended  at  the 
trial  by  adding  a  new  count,  differing  from 
the  original  one  only  in  the  date  of  the  pol- 
icy.    Warren  v.  Ocean  Ins.  Co.,  33  D.  674. 

The  declaration  should  aver  that  the  boat 
insured  was  competently  provided  with  mas- 
ter, officers,  ana  crew,  when  the  assured 
agrees  that  the  boat  shall  be  so  provided. 
SL  Louis  Ins.  Co.  v.  Glasgow,  41  D.  661. 

A  variance  between  allegations  and  proof 
does  not  exist,  where  the  declaration  avers 
that  a  contract  was  made  by  a  certain  com- 

Eany,  and  the  evidence  shows  it  was  made 
y  the  president  and  directors  of  the  com- 
pany. The  contract  is  stated  according  to 
its  legal  effect  Insurance  Co.  of  N.  A.  v. 
McDowell,  99  D.  497. 

The  declaration  set  out  in  hoc  verba  a 
copy  of  the  policy,  which  was  payable  to  B., 
the  insured,  and  on  the  back  of  which  was 
the  following:  "  Loss,  if  any,  under  this  pol- 
icy, is  hereby  made  payable  to  Treasury 
Bank  of  Chicago,  as  its  interest  may  appear. 
Signed,  "J.  Farmer,  secretary."  There  was 
no  averment  that  the  indorsement  was  made 
by  the  company,  or  that  the  insured  re- 


quested it,  or  assented  to  it.  Held,  that 
the  declaration  failed  to  show  a  cause  of  ac- 
tion in  the  bank,  and  the  defect  was  not 
cured  by  a  verdict  in  its  favor.  Commercial 
Ins.  Co.  v.  Treasury  Bank,  14  R.  73. 

188.  Complaint.  —  A  complaint  in  an 
action  on  a  policy  is  sufficient  when  it  al- 
leges that  the  property  insured  was  dam- 
aged by  fire  to  a  certain  amount.  It  need 
not  allege  that  the  owner  of  the  property 
has  sustained  any  damage.  Keeler  v.  iV»- 
agara  F.  Ins.  Co.,  54  D.  714. 

189.  Plea.  —  A  special  plea  is  neces- 
sary in  actions  on  policies  of  all  matters 
which  show  the  transaction  to  be  void  or 
voidable  on  the  ground  of  fraud,  misrepre- 
sentation, or  concealment.  Pino  v.  Mer* 
chants1  Mid.  his.  Co.,  92  D.  529. 

190.  What  evidence  is  admissible 
and  sufficient.  —  In  an  action  to  recover 
the  amount  of  an  insurance  received  on  a 
policy  effected  in  the  defendant's  name, 
"for  whom  it  might  concern,"  the  defend* 
ant  may  give  in  evidence  letters  from  a 
third  person  to  him,  on  whose  behalf  he 
acted  as  agent  in  procuring  the  insurance. 
New&on  v.  Douglass,  16  D.  317. 

Preliminary  proof  of  loss,  made  by  an  in- 
sured in  accordance  with  the  conditions  of 
his  policy,  is  admissible  in  evidence  on  the 
question  of  the  amount  of  such  loss.  Moore 
v.  Protection  Ins.  Co.,  48  D.  514. 

Affidavits  and  accounts  of  loss,  constitut- 
ing preliminary  proofs  furnished  by  insured 
to  company,  are  evidence  that  the  insured 
has  complied  with  the  policy  in  this  respect, 
but  are  not  evidence  in  his  favor  upon  the 
amount  of  loss.  Newt  nark  v.  L.  A  £.  F.  «ft 
L.  Ins.  Co.,  77  D.  608.  8.  P.,  Phoenix  Ins. 
Co.  v.  Lawrence,  81  D.  521. 

Evidence  is  admissible  of  a  custom  by 
which  the  words  "store  fixtures  "are  ap- 
plied to  all  furniture  and  other  articles  in  a 
store  or  warehouse,  necessary  or  convenient 
for  use  in  the  course  of  trade.  Whitmarsh 
v.  Conway  Fire  Ins.  Co.,  77  D.  414. 

When  a  witness,  who  signed  the  written 
statements  in  respect  to  the  health  of  a  per- 
son whose  life  was  insured,  testifies  that  he 
has  no  recollection  of  ever  having  seen  or 
signed  the  papers,  the  plaintiff  may  prove 
that  anch  statements  were  read  to  him,  for 
the  purpose  of  repelling  any  presumption 
that  might  otherwise  have  been  drawn  from 
the  witness's  testimony,  that  there  had  been 
fraud  in  procuring  his  statement,  or  in  en- 
deavoring to  palm  off  on  the  insurers  a 
worthless  life.  Bawls  v.  Amer.  M.  L.  Ins. 
Co.,  84  D.  280. 

Where  the  truth  of  a  statement  of  the 
family  physician  of  the  applicant  for  life 
insurance  is  put  in  issue,  it  is  competent  to 
prove  by  him  that  he  made  such  statement 
truthfully  and  in  good  faith.     lb. 

Plaintiff  is  entitled  to  put  in  evidence 
all    papers    on  which    the    company  acted 
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when  it  decided  to   grant  the  policy  upon 
which  the  suit  ia  brought.    lb. 

Where  the  company  resists  the  action,  by 
the  defense  of  breach  of  warranty,  in  falsely 
representing  the  title  and  encumbrances 
relative  to  the  insured  property,  parol  evi- 
dence is  admissible  to  show  that  the  assured 
gave  the  agent  true  and  full  information  as 
to  his  title,  and  that  the  agent  drew  up 
the  application  in  his  own  language.  Combs 
v.  Hannibal  S.  A  I.  Co.,  97  D.  383. 

Proof  that  the  insured  was  in  possession 
of  the  premises,  claiming  and  occupying  it 
as  owner,  is,  in  the  absence  of  evidence  to 
the  contrary,  prima  fade  evidence  of  title 
and  of  an  insurable  interest.  Franl't'  Fire 
Ins.  Co.  ▼.  Chicago  Ice  Co.,  11  R.  469. 

The  ledger  and  cash-book  of  the  insured 
may,  in  some  cases,  be  received  in  evidence. 
Jones  v.  Mechanics'  Fire  Ins.  Co.,  13  R.  405. 

In  an  action  on  a  fire  policy  on  a  jnnk- 
dealer's  stock  of  "rags"  and  "old  metals,'* 
evidence  is  competent  to  show  that  by  a 
usage  in  that  trade,  "rags"  includes  all 
articles  used  in  the  manufacture  of  paper, 
and  "  old  metals  "  includes  such  articles  as 
old  rubber  and  old  glass.  Mooney  v.  Howard 
Ins.  Co.,  52  R.  277. 

In  an  action  on  a  fire  policy,  the  existence 
of  a  policy  of  double  insurance  may  be  proved 
by  the  admission  of  the  insured  in  the  proofs 
of  loss.  Cumberland  MuL  Fire  Ins.  Co.  v.  Gti- 
Unan,  57  R.  586. 

The  wife  of  N.  took  out  a  policy  on  his 
life,  in  a  company  for  which  he  was  agent. 
The  receipts  for  the  premiums  on  policies  of 
this  company  were  in  the  form  of  renewal 
certificates,  and  contained  a  condition  that 
the  receipt  should  not  be  valid  and  bind- 
ing on  the  company  until  the  premium 
was  paid,  and  the  receipt  countersigned  by 
the  agent.  After  the  death  of  N.,  receipts 
for  the  several  premiums  were  found  among 
his  papers,  but  they  were  not  counter- 
signed by  him.  Held,  that  the  receipts 
were  prima  fade  evidence,  in  an  action  on 
the  policy,  of  the  payment  of  the  premiums. 
Norton  v.  Phoenix  MuL  Life  Ins.  Co.,  4 
R.  98. 

A  fire  policy  was  issued  to  plaintiff  for  a 
sum  "being  not  more  than  three  fourths 
of  the  value  of  the  property  described  in 
the  application."  A  subsequent  proviso 
restricted  the  liability  of  the  company  to 
"three  fourths  of  the  actual  cash  value  of 
the  property  insured  at  the  time  of  the 
loss.  Held,  that  the  valuation  which 
was  contained  in  the  application  was  not 
controlling,  and  that  proof  of  the  actual 
value  at  the  time  of  the  loss  was  admis- 
sible. Brown  v.  Quincy  MuL  Fire  Ins.  Co., 
7R.538. 

191.  What  is  not.  —  Evidence  upon 
the  question  whether  the  cost  of  repairs 
would  exceed  half  the  value  of  the  vessel, 
that  she  would    have    been  of   less    value 


after  being  repaired  than  she  was  before  the 
injury,  is  inadmissible.  Orrok  v.  Common- 
wealth Ins.  Co.,  32  D.  271. 

Evidence  of  a  usage  in  a  particular  mill  or 
locality,  as  to  keeping  a  watchman  during 
Sunday  in  manufacturing  establishments, 
is  inadmissible  to  control  a  policy  not  am-' 
biguous.  Glendale  Woolen  Co\  v.  Protection 
Ins.  Co.,  54  D.  309. 

Evidence  of  local  custom  among  insurers 
as  to  materiality  of  undisclosed  fact  respect- 
ing the  risk  is  inadmissible  in  an  action 
on  a  policy  if  not  communicated  to  the  in- 
sured, or  of  such  general  notoriety  as  to 
afford  any  presumption  of  knowledge  on 
his  part.  Hartford  P.  /.  Co.  ▼.  Harmer,  59 
D.  684. 

A  statement  of  loss  made  by  the  insured 
under  oath,  according  to  the  requirement  of 
the  policy,  is  not  admissible  in  evidence  to 
show  the  amount  or  extent  of  the  loss. 
Lycoming  Ins.  Co.  v.  Schreffler,  82  D.  601; 
Citizens'  Fire  Ins.  etc.  Co.  v.  Doll,  6  R.  360. 

Admissions  of  a  person  whose  life  is  in- 
sured, as  to  his  health,  made  after  a  policy 
has  been  procured  on  his  life  by  his  credi- 
tor, are  not  admissible  in  evidence  in  an 
action  on  such  policy  brought  by  such 
creditor.  Bawls  v.  Amer.  M.  L.  Ins.  Co., 
84  D.  280. 

Evidence  is  inadmissible  to  prove  that  a 
person  addicted  to  intoxicating  drink  is  not 
regarded  as  an  insurable  subject  by  experts 
in  the  business  of  life  insurance.    lb. 

Parol  evidence  cannot  be  received  to  con- 
trol or  modify  a  warranty  in  a  policy;  and 
therefore  evidence  to  show  that  the  agent 
of  the  insurer  was  informed  that  a  watch- 
man was  not  kept  in  the  insured  building 
from  twelve  o  clock  Saturday  night  till 
twelve  o'clock  Sunday  night  is  inadmissible 
to  control  a  warranty  that  a  watchman  was 
in  the  building  every  night.  Bipley  ▼•  JEtma 
Ins.  Co.,  86  D.  362. 

Ignorance  of  the  nature  of  a  business  in- 
sured cannot  be  shown  by  evidence  that  the 
rate  of  insurance  charged  is  different  from 
that  chargeable  on  that  class  of  risk  by  all 
other  insurance  companies  in  the  vicinity. 
People's  Ins.  Co.  v.  Spencer,  91  D.  217. 

In  an  action  by  insured  against  insurer, 
concealment  of  material  facts  cannot  be 
shown  by  evidence  that  the  insured  has 
effected  insurance  in  other  companies  by 
conoealmont  of  the  same  matters.     lb. 

In  an  action  on  a  policy  of  insurance  on 
the  life  of  one  for  the  benefit  of  another,  the 
declarations  of  the  insured,  before  or  after 
the  insurance,  are  not  competent  evidence, 
unless  part  of  the  res  gesta.  Mobile  Life 
Ins.  Co.  v.  Morris,  31  R.  631;  Union  CenL 
L\fe  Ins.  Co.  v.  Cheever,  38  R.  573;  Penn.  MuL 
life  Ins.  Co.  v.  WOer,  50  R.  769;  Sckuxm- 
bach  v.  Ohio  etc.  Union,  52  R  227. 

In  an  action  on  a  fire  policy,  evidence  of 
the  service  of  proofs  of  loss  on  the  eomnanf 
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admitted  without  objection,  is  no  evidence 
of  the  loss.  Hilts  v.  Hanover  Fire  Ins.  Co., 
66  R.  637. 

A  fire  policy  described  the  insured  prem- 
ises as  "  occupied  as  a  dwelling  and  boarding- 
house,  known  as  the  Mansion  House," 
whereas  they  were  in  fact  a  country  tavern 
with  a  billiard-room  in  use.  In  the  condi- 
tions, dwelling-houses  and  taverns  were 
classed  as  extrahazardous,  and  all  billiard- 
rooms  especially  hazardous,  and  all  subject 
to  extra  premiums.  In  an  action  on  the 
policy,  evidence  was  admitted  to  show  that 
the  application  was  prepared  by  the  agent  of 
the  insurer,  and  that  he  knew  that  the  prem- 
ises were  a  tavern,  and  contained  a  billiard- 
table  for  use.  Held,  that  such  evidence  was 
not  admissible  to  show  that  under  the  de- 
scription adopted,  the  defendant  intended  to 
insure  the  premises  as  in  fact  occupied  and 
used.  Franklin  Fire  ln$.  Co.  v.  Martin,  29 
R.271. 

192.  Burden  of  proof  is  on  the  com- 
pany to  show  falsity  of  representation, 
or  the  failure  to  comply  with  an  execu- 
tory stipulation,  as  well  as  the  materiality 
of  the  representation  or  stipulation  to  the 
risk;  and  it  is  a  question  for  the  jury  in 
either  aspect  Daniels  v.  H.  R.  F.  Ins.  Co., 
69  D.  192.  8.  P.,  Jones  Mfg.  Co.  v.  Manu- 
facturers' M.  F.  Ins.  Co.,  54  D.  742. 

The  original  application  for  insurance  need 
not  be  set  out  in  pleading,  in  an  action  on  a 
policy.  The  insured  is  not  bound  to  prove 
the  truth  of  his  representations;  but  they 
are  subject  to  attack  by  the  defendant,  and 
if  ho  shows  their  falsity  in  a  material  part, 
the  former  cannot  recover.  Herron  v.  Peoria 
Marine  Ins.  Co.,  81  D.  272. 

The  burden  is  upon  the  company  to  prove 
non-payment  of  a  premium  note,  in  order  to 
avoid  a  policy  made  and  accepted  on  condi- 
tion that  it  should  cease  and  determine  upon 
failure  by  the  assured  to  pay  when  due  a 
premium  note  given  by  him  to  the  insurers. 
Hodsdonw.  Guardian  L.  I.  Co.,  93  D.  73. 

An  express  warranty  in  a  policy  is  a  condi- 
tion precedent,  and  the  burden  of  proving 
performance  rests  upon  the  assured!  Me- 
Loon  v.  Commercial  M.  I.  Co.,  97  0.  116. 
8.  C.,  1  R.  129. 

The  burden  of  proving  a  loss  from  a  cause, 
and  to  an  amount  for  which  insurers  are 
liable,  is  upon  the  assured.  Cory  v.  Boylsion 
Fire  etc.  Ins.  Co.,  9  R.  14. 

The  burden  of  showing  insurable  interest 
is  upon  the  claimant.  Singleton  v.  8L  Louis 
Ins.  Co.,  27  R.  321. 

193.  What  questions  are  for  the 
court.  — The  question  of  deviation  is  one  of 
law,  where  the  facts  are  admitted.  Biggin  v. 
Patapseo  Ins.  Co.,  16  D.  302. 

The  question  whether  the  risk  was  ma- 
terially increased  by  a  vessel's  sailing  at  a 
different  time  from  that  stated  in  the  appli- 
for  insurance  should  not  be  left  to 


the  jury,  where  there  is  no  evidence  on  that 
subject,  or  where  such  statement  of  time 
does  not  amount  to  a  representation.  Alkgre 
v.  Maryland  Inn.  Co.,  20  D.  424. 

194.  What  for  the  jury.  — The  ma- 
teriality of  a  representation  made  or  of  a  fact 
concealed  by  the  insured  is  a  question  for 
the  jury  to  determine.  And  whatever  tends 
to  increase  the  risk  is  also  a  question  of  fact 
for  the  jury.  Clark  ▼.  U.  M.  F.  I.  Co.,  77 
D.  721;  Firemen's  Ins.  Co.  ▼.  W olden,  7  D. 
340;  Farmers'  Ins.  etc.  Co.  v.  Snyder,  30  D. 
118;  BurriU  v.  8.  Co.  M.  F.  I.  Co.,  40  D.  345; 
MuL  F.  Ins.  Co.  ▼.  Dealt,  79  D.  673. 

The  policy  being  silent  on  the  subject,  the 
determination  as  to  whether  certain  repairs 
or  alterations  in  the  property  insured  were 
such  as  the  insured  were  authorised  to  make, 
as  l>eing  necessary  for  the  use  of  the  property, 
and  whether  the  same  were  made  in  the 
usual  way,  are  questions  of  fact  for  the  jury. 
Jolly  v.  Baltimore  E.  Society,  18  D.  288. 

Alterations  and  repairs  in  property  in- 
sured against  fire  do  not  per  se  change  the 
risk,  and  whether  the  risk  has  been  increased 
thereby  is  a  question  of  fact  for  the  jury. 
76. 

The  jury  are  judges  whether  the  "pro-, 
prietor  authorized  an  alteration  of  the  in- 
sured premises,  within  the  prohibition  of  the 
charter  of  the  insurance  company,  and  must 
determine  the  same  from  all  the  surrounding 
circumstances,  where  the  alteration  was 
made  by  a  tenant.  PadeWord  v.  Providence 
M.  F.  Ins.  Co.,  67  D.  496. 

Whether  abandonment  is  made  in  a  reason- 
able time  is  a  mixed  question  of  law  and 
fact,  to  be  decided  by  the  jury.  Jteynolds  v. 
Ocean  Ins.  Co.,  33  D.  727. 

Knowledge  by  an  applicant,  that  certain 
representations  made  by  him  were  false,  is  a 
question  of  fact  for  the  jury.  Houghton  v. 
Manufacturers'  MuL  F.  Ins.  Co.,  41  D.  489. 

Evidence  of  usage  of  words  in  a  peculiar 
sense  in  an  application  for  insurance  is  ad- 
missible, where,  although  suoh  words,  sev- 
erally and  as  first  read,  seem  plain,  an 
ambiguity  becomes  apparent  when  they  are 
applied  to  the  subject-matter;  and  it  is  for  the 
jury  to  decide  whether,  according  to  the  true 
meaning  of  the  language  used,  a  representa- 
tion therein  contained  was  substantially  true 
when  made,  and  substantially  complied  with 
afterwards.  Daniels  v.  H.  A.  F.  I.  Co.,  59 
D.  192. 

In  an  action  to  recover  for  loss  by  fire 
which  originated  in  an  adjoining  carpenter- 
shop,  the  location  of  which  was  properly  given 
in  the  application  for  insurance,  it  is  not 
error  to  permit  the  jury  to  decide  whether 
stoves  are  necessary  and  customary  in  a  car- 
penter-shop, when  coupled  with  the  instruc- 
tion that  if  not  necessary  and  customary, 
plaintiff  could  not  recover;  nor  is  it  error  to 
permit  the  jury  to  decide  whether  the  pla- 
cing of  a  steam-engine  in  the  shop,  by  which 
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the  stoves  were  superseded  had  increased 
the  hazard  over_wbat  it  would  have  been 
from  the  store  alone,  with  the  instruction 
that  if  it  had  done  so,  and  the  loss  was  the 
result  of  the  change,  the  plaintiff  must  fail, 
but  if  not,  the  loss  must  fall  upon  the  com- 
pany, even  though  the  fire  may  have  origi- 
nated from  the  engine.  Oirard  Fire  etc  /us. 
Co.  r.  Stephen**,™  D.  423. 

No  presumption  exists  that  the  loss  of  a 
missing  ship  happened  immediately  after  the 
last  news.  The  question  when  a  presump- 
tion of  loss  arises  is  a  question  of  fact  for  the 
jury,  to  be  determined  in  view  of  all  the 
facts  and  circumstances  in  the  case;  and 
when  a  presumption  of  loss  has  arisen,  the 
question  as  to  the  precise  time  when  it  oc- 
curred is  to  be  determined  in  the  same  way. 
Clifford  v.  Thomaston  Mutual  Ins.  Co.,  79  D. 
60(5. 

The  oourt  is  not  bound  to  charge  as  to 
matters  of  fact.  This  rule  applies  where  the 
court  refuses  to  specify  in  the  charge  what 
particular  difference  between  the  real  and 
represented  value  of  property  insured  would 
or  would  not  be  material  to  the  risk  so  as  to 
avoid  the  policy.  Such  question  is  entirely 
for  the  jury.  Keeler  v.  Niagara  F.  Ins.  Co., 
84  D.  714. 

Whether  there  is  such  variance  between 
the  description  of  the  subject  insured,  as 
contained  in -the  policy,  and  the  actual  build- 
ings, as  shown  by  the  evidence,  or  whether 
there  is  a  misrepresentation  of  any  material 
fact,  or  breach  of  the  warranty  created  by 
embodying  the  representations  made  in  the 
policy,  such  as  would  preclude  a  recovery  on 
the  policy,  are  questions  of  fact  to  be  deter- 
mined by  a  jury.  Tenon  ▼.  Atlantic  Mut. 
Ins.  Co.,  93  D.  293. 

Whether  the  preparation  of  hogsheads  is 
such  an  incident  of  the  business  of"  tobacco 
pressing;  no  manufacturing, n  as  to  be  in- 
cluded in  it,  is  for  the  jury.  Sims  v.  Stale 
In*.  Co.,  4R.  311. 

Whether  statements  or  omissions  are  fraud- 
ulent is  for  the  jury  to  determine,  unless  the 
evidence  of  fraud  is  conclusive.  Fitch  v. 
Amer.  Pop.  L\fe  Ins.  Co.,  17  R.  372. 

195.  Instruction*.  —  An  instruction  to 
the  jury,  the  question  being  whether  the  loss 
was  partial  or  constructively  total,  that  if 
they  found  for  a  total  loss,  to  state  the  item 
of  damage  which,  in  their  opinion,  exceeded 
one  half  the  sum  insured,  is  not  erroneous  or 
irregular.  Orrok  v.  Commonwealth  Ins.  Co., 
32  1).  271. 

A  refusal  to  instruct  as  to  the  effect  of 
part  of  an  alteration  of  insured  premises, 
where  an  instruction  is  given  as  to  the  effect 
of  the  entire  alteration,  which  consists  of 
but  a  single  change,  is  not  error;  as  where 
the  alteration  consisted  in  changing  the 
position  of  a  stove  and  stove-pipe,  and  the 
court  refused  to  instruct  the  jury,  as  re- 
quested, that  if  the  change  of  the  stove-pipe 
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materially  increased  the  risk,  the  policy 
was  void,  but  did  instruct  them  that  such 
would  be  the  effect  if  the  alteration  of  the 
stove  and  pipe  materially  increased  the  risk. 
Jones  Man/,  Co.  v.  Man/rs.  M.  F.  Ins,  Co., 
54  D.  742. 

In  determining  the  materiality  of  a  con- 
cealed fact,  that  a  house  insured  was,  before 
the  insurance,  on  fire,  caused,  in  the  opinion 
of  the  assured,  by  incendiaries,  the  jury  may 
be  instructed  to  inquire  for  and  be  governed 
by  the  true  cause  of  the  fire,  and  not  by  the 
belief  of  the  assured  as  to  the  cause.  Hart- 
ford P.  Ins.  Co.  v.  Harmer,  59  D.  684. 

An  instruction,  that  if  the  company  knew 
the  character  of  business  to  be  carried  on 
when  it  issued  the  policy  it  must  be  held  to 
have  taken  the  risks  usual  in  that  business, 
is  erroneous  as  tending  to  mislead,  where  the 
defense  was,  that  the  assured  kept  saltpeter 
on  the  premises  in  violation  of  the  conditions 
of  the  policy,  and  the  proof  showed  not  only 
that  it  was  of  doubtful  necessity  for  the  as- 
sured to  keep  any  saltpeter  on  the  premises 
to  carry  on  nis  business,  and  unreasonable 
to  keep  a  keg  of  it,  but  also  that  he  kept  it 
on  sale.  Commercial  Ins.  Co.  ▼.  Mahhnan,  96 
D.  543. 

196.  Amount  of  recovery.  — Whether 
to  the  expense  for  repairs  the  jury  may  add 
the  sum  "for  damage  for  leak  and  straining 
of  the  vessel,"  in  order  to  determine  the 
amount  of  damage  caused  by  the  perils  of 
the  sea,  quaere.  Peele  v.  Suffolk  Ins.  Co.,  19 
D.  286. 

The  measure  of  damages  on  an  open  policy, 
specifying  that  damages  are  to  be  estimated 
at  the  "true  and  actual  cash  value  of  the 
property  at  the  time  the  loss  may  happen," 
is  that  which  was  agreed  upon  by  the  par- 
ties, and  it  is  error  to  allow  the  jury  to  adopt 
any  other  rule.  Commonwealth  Ins,  Co.  v. 
SenneU,  78  D.  418. 

A  statute  provided  that  where  real  prop- 
erty within  the  state,  insured  against  fire, 
should  be  totally  destroyed  by  fire  without 
criminal  fault  of  the  assured,  the  amount  of 
insurance  written  in  the  policy  "  should  be 
taken  and  deemed  to  be  the  true  value  of  the 
property  at  the  time  of  such  loss,  and  the 
amount  of  the  loss  sustained,"  and  the  meas- 
ure of  damages.  In  a  policy  issued  after  the 
statute  took  effect,  the  parties  stipulated 
that  the  damages  should  be  established  "ac- 
cording to  the  true  and  actual  cash  market- 
able value"  of  the  property  when  the  loss 
happened.-  Held,  that  the  amount  written 
in  the  policy  was  conclusive  as  to  the  amount 
of  damages,  and  on  grounds  of  public  policy 
could  not  be  changed  by  such  stipulation. 
Rcilly  v.  Franklin  Ins.  Co.,  28  R.  552. 

An  insurance  company  having  reinsured 
in  another  company  to  indemnify  itself 
against  loss  on  its  policy,  and  discharged  its 
liability  by  the  payment  of  a  less  amount 
than  that  of  the  original  insurance,  the 
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•o  paid  by  it  is  the  measure  of  indemnity  to 
be  recovered  from  the  reinsuring  company; 
provided  such  sum  is  within  the  amount  of 
the  reinsurance  policy,  and  does  not  exceed 
the  amount  of  actual  loss,  and  such  policy 
contains  no  condition  for  prorating  loss  or 
limiting  liability.  Insurance  Co\  v.  Insurance 
Co..  43  R.  413. 

VI.  Inscbaucs  Companies. 

197.  Organization.  —  The  absence  of 
an  affirmative  showing  in  the  minute-book 
of  a  mutual  insurance  company  that  one 
million  dollars  of  insurance  has  been  sub- 
scribed for,  as  required  by  the  charter  of  the 
company  to  entitle  it  to  insure,  does  not 
even  tend  to  prove  that  such  subscription 
has  not  been  made.  National  MuL  F.  Ins, 
Co.  t.  Teomans,  86  D.  610. 

108.  Rights  of  members.  —  Mutual 
insurance  companies  differ  essentially  from 
stock  insurance  companies.  They  need  many 
by-laws  and  conditions  that  are  not  required 
in  stock  companies,  and  it  is  necessary  and 
equitable  that  each  person  who  gets  insured 
in-  them  should  become  subject  to  the  same 
obligations  towards  his  associates  that  he  re- 
quires from  them  towards  himself.  Baxter 
▼.  Chelsea  MuL  F.  Ins.  Co.,  79  D.  730. 

One  insured  in  a  mutual  insurance  com- 
pany is  a  member  thereof,  and  the  books  of 
the  company  are  evidence  against  him  as  a 
member.  DieM  v.  Adams  Co.  M.  I,  Co.,  98 
D.  302. 

A  policy-holder  in  a  mutual  insurance  com- 
pany is  presumed  to  know  such  rules  as  are 
contained  in  the  charter  and  by-laws,  but 
not  the  business  regulations  and  instructions 
to  agents  adopted  by  the  officers  of  the  com- 
pany. WaUh  v.  Etna  Life  Ins.  Co.,  6  R. 
664. 

A  member  of  a  mutual  insurance  company 
held  a  policy  on  buildings  and  property,  con- 
taining a  provision  that  the  buildings  insured 
and  the  land  on  which  they  stood  became 
pledged,  by  the  insurance,  to  the  company, 
and   that  the  company  should  have  a  lien 
thereon  for  the  premium.     The  insured  died 
in  debt  for  the  premium,  having  devised  the 
property  insured,   with    the    land,    to    his 
widow,  who  conveyed  it  to  Mathers,  the 
latter  not  having  notice  of  the  lien  of  the  in- 
surance  company.     Held,  that  the  lien  of 
the  policy  could  not  be  enforced  after  the 
property  Had  passed  into  the  hands  of  a 
bona  fide  purchaser.  Kentucky  Farmers1  Mut. 
.Ins.  Co.  v.  Mathers.  3  R.  286. 
i    199.  Powers  of  the  company  and  its 
'officers.  —  An  insurance  corporation  may 
borrow  money,  receive  deposits,  and  draw  or 
'purchase  drafts  or  checks  in  its  proper  busi- 
'nosa  in  exercising  powers  incidental  to  the 
'use  and  enjoyment  of  its  franchise.      Ohio 
\L.  I.  «*  T.  Co.  v.  M.  I.  A  T.  Co.,  53  D.  742. 
I     An  insurance  company  cannot  do  a  bank- 
.  ing  business  where  the  franchise  is  a  grant 


of  powers  as  an  insurance  and  trust  company 
only.    lb. ' 

When  the  act  of  incorporation  provides 
that  all  powers  relating  to  contracts  of  in- 
surance are  vested  in  directors,  and  they  are 
to  divide  the  property  insured  into  four 
classes,  and  to  direct  the  making  and  issuing 
of  all  policies  of  insurance,  if,  after  making 
a  by-law  establishing  a  rule  for  the  division 
of  risks,  and  with  a  Knowledge  of  the  facts, 
they  insure  property  in  one  class  properly 
falling  in  another,  thereby  violating  the  by- 
law, still  the  policy  issued  will  be  valid,  and 
the  company  bound.  Union  MuL  F.  Ins.  Co. 
v.  Keyser,  64  D.  375. 

It  is  a  general  rule  that  fire  insurance 
companies  nave  power  to  waive  provisions  of 
their  by-laws  introduced  for  the  protection 
of  the  company.  Union  MuL  F.  Ins.  Co,  v. 
Keyser,  64  D.  375.  Contra,  see  Mulrey  v. 
Shawmut  Mut.  F.  Ins.  Co.,  81  D.  689. 

A  regulation  or  by-law  of  a  fire  company 
cannot  make  void  a  policy  issued  by  the 
directors  in  contravention  thereof,  if  the 
policy  is  not  voidable  upon  other  grounds. 
Campbell  v.  M.  etc.  Ins.  Co.,  72  D.  324. 

Officers  of  an  insurance  company  are  not 
bound  to  know  its  absolute  solvent  condition; 
they  should  use  diligence  in  keeping  them- 
selves informed  as  to  its  ability  to  nay  its 
risks,  and  only  in  cases  of  negligence  in  this 
respect  should  they  be  held  guilty  of  fraud 
in  issuing  policies  and  taking  notes  in  pay- 
ment of  premiums.  Brown  v.  DonneU,  Tl  D. 
266. 

200.  Appointment  and  authority  of 
agents.  —  1.  Rights  and  powers  of  agents, 
generally.*  —  An  agent  of  an  insurance  com- 
pany has  authority  to  make  oral  contracts  of 
insurance,  if  authorized  "  to  effect  insurance, n 
and  "  for  this  purpose  to  survey  risks,  fix 
the  rate  of  premium,  and  issue  policies  of  in- 
surance signed  by  the  president,**  etc.  Sam* 
bom  v.  F.  1.  Co.,  77  D.  419. 

The  power  of  an  insurance  agent  to  fix 
rates  of  premium,  to  give  consent  to  the  in- 
crease of  risks  and  change  of  occupation  of 
buildings  insured,  to  cancel  policies  on  ac- 
count of  increase  of  risks,  and  to  exercise 
supervision  over  the  property  covered  by 
policies  issued  at  his  agency,  etc.,  are  neces- 
sary incidents  of  his  general  authority  to 
effect  contracts  of  insurance,  to  conduct  the 
business  at  his  agency,  and  to  do  all  things 
necessary  and  proper  in  the  prosecution 
thereof,  —  ail  of  which  he  has  implied  au- 
thority to  do,  subject,  of  course,  to  limita- 
tions imposed  by  his  principals  and  known 
to  those  with  whom  he  deals.  Vicle  v.  Otr- 
mania  Ins.  Co.,  96  D.  83. 

One  who  negotiates  for  policies  for  a  com- 
mission paid  by  the  company  is  an  agent  of 
the  company,  within  the  statute  of  Indiana 
requiring  such  agents  to  comply  with  pre* 

*  Presumptions  respecting  powers  of  agent,  see 
note,  7  E.  128, 129. 
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scribed  conditions  in  order  that  the  company  I  and  to  do  all  things  needful  in  perfecting  it, 


may  sue  on  its  contracts,  though  he  has  no 
authority  to  bind  the  company  by  contracts. 
Foid  v.  Buckeye  State  I.  Co.,  99  D.  663. 

The  powers  of  an  agent  whose  duty  it  is 
tc  take  and  revoke  risks  include  the  power 
of  consenting  to  a  prior  or  subsequent  insur- 
ance on  the  property.  Carrugi  v.  Atlantic 
Fire  Ins.  Co.,  2  R.  667. 

A  policy  requiring  that  consent  to  subse- 
quent insurance  upon  the  same  property 
snould  be  in  writing  will  not  be  rendered 
void  when  the  agent  of  the  company  gives 
such  consent  verbally,  and  the  insured,  in 
good  faith,  acts  unon  it.     lb. 

An  agent  of  an  insurance  company  has  ap- 
parent authority  to  insure  in  the  modes  au- 
thorized by  the  company's  charter,  and  upon 
the  terms  and  conditions  inserted  in  their 
policies  in  ordinary  use.  De  Orove  ▼.  Metro- 
politan Ins.  Co.,  19  R.  306. 

An  agent  who  has  general  charge  of  the 
business  of  the  company  for  a  state,  and  who 
acts  under  general  instructions  to  such 
agents  and  without  special  limitations  upon 
his  authority,  is  a  general  agent.  Southern 
Life  Ins.  Co.  ▼.  Booker,  24  R.  344. 

An  insurance  agent  with  power  to  solicit, 
receive,  and  report  applications  has  no  power 
to  accept  them,  or  to  bind  his  company  by 
stating  that  the  risk  attached  at  a  certain 
moment.  8tochUm  v.  Firemen**  Ins.  Co.,  39 
R.277. 

A  policy  may  not  be  canceled  except  by 
stipulation  in  the  policy  or  extraneous  agree- 
ment, and  an  agent  to  procure  insurance  has 
no  implied  power  to  make  such  agreement. 
BothsckUd  v.  Amer.  Cent.  Ins.  Co.,  41  R.  303. 

A  life  insurance  company  contracted  to 
pay  its  agent  certain  commissions  for  pro- 
curing insurance  and  for  renewals,  without 
specifying  any  term  of  duration.  The  com- 
pany went  out  of  business,  and  assigned  the 
policies  so  procured  to  another  company. 
Held,  that  this  terminated  the  agent's  right 
to  commissions  on  renewals.  No,  Car.  etc. 
Ins.  Co.  ▼.  Williams,  49  R.  637. 

A  general  agent  for  an  insurance  company, 
discharged  for  failure  to  account  according 
to  his  contract,  has  no  interest  in  premiums 
thereafter  to  be  collected  on  policies  issued 
through  his  agency.  Fluents  MuL  Life  Ins. 
Co.  v.  Holloway,  50  R.  20. 

2.  Power  to  fill  up  applications,  poUdes,  etc, 
—  Insurance  agents  with  general  powers  to 
fill  up  and  issue  policies  have  authority,  be- 
fore  the  delivery  and  acceptance  of  a  policy 
and  payment  of  the  premium,  to  change  or 
modify  the  description  of  the  property  by 
adding  a  memorandum  that  the  buildings 
insured  were  in  course  of  construction. 
Manufacturing  Co.  v.  Fire  Ins.  Co.,  66  D.  376. 

The  authority  of  a  soliciting  agent  of  an 
insurance  company  to  take  applications  for 
insurance  carries  with  it  the  legal  implica- 
tion of  authority  to  fill  up  the  application, 


Combs  v.  Hannibal  8.  <*  I.  Co..  97  D.  383. 

An  insurance  company  is  chargeable  with 
the  mistake  of  its  soliciting  agent  in  filling 
up  an  application.  Insurance  Co.  ▼.  William*, 
48  R.  474;  Bartholomew  ▼.  Merchants'  In*. 
Co..  96  D.  66;  Planter*9  Ins.  Co.  v.  Myers, 
30  R.  621;  Flynn  ▼.  Equitable  L\fe  In*.  Co., 
34  R.  561;  Orattan  ▼.  Metrjpolitan  Life  In*. 
Co.,  36  R  617;  44  R.  372. 

Authority  to  an  agent  of  an  insurance 
company  to  make  all  necessary  surveys,  and 
to  determine  the  risk  and  its  duration,  and 
the  rate  of  premium,  without  consulting  the 
company  or  its  officers,  in  short,  to  negotiate 
and  conclude  all  the  terms  of  the  contract, 
and  to  consummate  it  by  filling  up  and  coun- 
tersigning the  policy,  necessarily  includes  the 
power  to  make  a  preliminary  contract  for 
the  issuing  of  a  policy.  BUis  v.  Albany  CUy 
Ins.  Co.,  10  R.  495. 

An  insurance  agent  who  is  also  employed 
by  the  owner  of  property  to  watch  it  may 
bind  the  company  by  a  policy  of  insurance 
thereon.  Northrup  v.  Germania  Fir*  In*. 
Co.,  33  R.  815. 

A  husband  owned  a  house  and  other  per- 
sonal property  on  the  land  of  his  wife.  The 
agent  of  an  insurance  company,  fully  in- 
formed of  the  facts,  made  out  an  application 
for  insurance  thereon,  representing  them 
sm  joint  owners,  which  they  signed  on  his 
assurance  that  it  was  correct.  Held,  that 
they  could  maintain  a  joint  notion  on  the 
policy.  Kausal  v.  Minn.  etc.  Fire  In*.  Ass'u, 
47  R.  776. 

3.  How  far  deemed  agent  of  applicant.* — 
Although  the  by-laws  of  the  company 
make  the  person  taking  a  survey  of  prop- 
erty insured  the  agent  of  the  applicant,  he 
still  continues  to  be  the  agent  of  the  com- 

Eany  also,  and  it  will  therefore  be  bound  by 
is  acts.  Clark  r.  IT.  M.  F.  I.  Co.,  Tl  D.  721. 
The  insured  is  not  affected  by  the  omission 
of  insurance  agents  to  comply  with  instruc- 
tions to  transmit  to  the  company  copies  of 
the  written  parts  of  all  policies  issued  by 
the  agents,  and  of  any  indorsements]  made 
thereon  by  them.  Manufacturing  Co.  ▼• 
Fire  Ins.  Co.,  66  D.  376. 

The  applicant  is  not  chargeable  with  ne- 
glect of  the  agent  of  the  company  to  com- 
municate to  its  officers  facts  material  to  the 
risk,  disclosed  to  the  agent  by  the  applicant; 
and  instructions  of  the  company  to  the 
agent  that  in  receiving  applications  he  must 
consider  himself  more  the  agent  of  the  in- 
sured than  of  the  company  do  not  make  him 
the  agent  of  the  applicant.  Bebee  v.  Firs 
Ins.  Co.,  65  D.  553. 

The  person  taking  an  application  for  life 
insurance  is  to  be  regarded  as  the  agent  of 
the  company,  and  not  of  the  applicant,  in 

•  Stipulations  seeking  to  make  agent  of  In- 
surer the  agent  of  assured,  see  note,  77  Ik  7M- 
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F«Jring  statements  to  the  company  of  which 
the  Applicant  had  no  knowledge,  where  there 
is  no  proof  that  he  had  any  agency  for  the 
applicant,  and  the  paper  signed  by  him  on 
its  face  purports  to  be  that  of  an  agent  of 
the  company.  Bawls  v.  Amer.  M.  L.  Ins. 
Co.,  84  D.  280. 

Delivery  of  a  policy  to  an  agent  author- 
ised to  deliver  it  to  the  insured  and  receive 
the  premium,  and  his  delivery  of  the  policy 
to  the  insured,  and  acceptance  of  a  note  for 
the  premium,  and  procuring  a  discount  of 
the  same  for  his  own  account,  without  pay- 
ing the  premium  to  the  prinoipal,  constitutes 
a  valid  insurance,  in  spite  of  a  provision  in 
the  policy  that  such  agent  shall  be  deemed 
the  agent  of  the  insured,  and  that  the  in- 
surer shall  not  be  liable  until  he  actually  re- 
ceives the  premium.  Canon  v.  Jersey  City 
Fire  Ins.  Co.,  39  R.  584. 

An  agent  of  a  mutual  insurance  company 
filling  up  an  application  is  the  agent  of  the 
eompauy,  notwithstanding  a  stipulation  to 
the  contrary  in  the  policy.  Kausal  v.  Minn, 
etc.  Fire  It*.  Ass'n,  47  R.  776;  Planters9  Ins. 
Co.  v.  Myers,  30  R.  521. 

4.  Power  to  waive  conditions  in  policy.  —  A 
eonsent  to  a  waiver  of  a  condition  in  a  pol- 
icy given  by  the  general  agent  of  the  com- 
pany at  the  request  of  its  local  agent,  who 
does  not  oommunioate  facts  within  his 
knowledge  to  the  general  agent,  binds  the 
company.  Keder  ▼.  Niagara  F.  Ins.  Go*, 
84  D.  714. 

The  local  agent  of  a  foreign  insurance 
company,  clothed  with  authority  to  effect 
contracts  of  insurance,  to  fix  rates  of  pre- 
mium, to  give  consent  to  the  increase  of 
risks  and  change  of  occupation  of  buildings 
insured,  to  cancel  polioies  on  account  of  in- 
crease of  risk,  and  to  exercise  supervision 
over  the  property  covered  by  policies  issued 
at  his  agency,  is  a  general  agent,  and  has 
power,  without  express  authority,  to  dis- 
pense with  conditions,  and  waive  forfeitures 
arising  from  a  breach  thereof,  in  the  absence 
of  any  limitation  upon  his  authority  known  to 
the  assured.  And  such  waiver  and  dispen- 
sation will  be  binding  upon  his  principal 
Viele  t.  Qermania  Ins.  Co.,  96  D.  83.  S.  P., 
Horwitz  v.  Equitable  M.  I.  Co.,  93  D.  321. 

Where  a  policy  of  fire  insurance  is  for- 
feited by  a  change  in  the  title  of  the  insured 
J  property,  and  the  agent  of  the  insurers  in- 
orms  the  person  for  whose  benefit  the  pol- 
icy was  issued  that  the  policy  will  be  allowed 
to  stand,  the  insurers  cannot,  after  a  loss  by 
fire,  elect  to  declare  the  policy  void.  Pratt 
v.  N.  Y.  Cent.  Ins.  Co.,  14  R.  304. 

Where  the  agent  of  an  insurance  company 
effects  a  contract  for  intermediary  insurance 
and  for  a  policy,  and  delivers  a  certificate 
of  the  contract  to  the  applicant,  under  an 
agreement  to  give  time  for  the  payment  of 
the  premium,  and  the  principal  charges  the 
agent  with  the  amount  of   the  premium. 


which  is  settled  and  paid  after  the  loss,  a 
condition  that  "no  insurance,  original  or 
continued,  shall  be  considered  as  binding 
until  the  actual  payment  of  the  premium, 
contained  in  the  printed  policies  of  the  com- 
pany, according  to  the  terms  of  which  the 
insurance  was  effected,  must  be  deemed  to 
have  been  waived,  although  the  agent  had 
no  express  authority  to  give  time  for  the 
payment.    Dayton  Ins.  Co.  v.  Kelly,  15  R. 

Conditions  in  respect  to  notice  and  proofs 
of  lost,  may  be  waived  by  an  agent  by  parol, 
in  spite  of  a  provision  that  no  agent  can 
change  the  terms  or  conditions,  and  the 
aame  shall  not  be  changed  or  waived  except 
in  writing  signed  by  the  president  or  secre- 
tary. Carson  v.  Jersey  City  Fire  Ins.  Co.,  39 
R.  584. 

In  an  action  on  a  policy  of  fire  insurance 
containing  a  condition  that  "if  the  building 
insured  stands  upon  leased  ground,  it  must 
be  so  represented  to  the  company,  and  so 
expressed  in  the  written  part  of  the  policy, 
otherwise  the  policy  shall  be  void," — held, 
that  compliance  with  this  condition  was  ex- 
cused by  the  fact  that  the  description  of  the 
property  was  inserted  in  the  policy  by  the 
insurers  general  agent,  who  knew  that 
the  building  insured  stood  upon  leased 
ground.  ManJiaUan  Fire  ins.  Co.  v.  Weill, 
26  R.  364. 

A  fire  policy  provided  that  if  the  insured 
property  should  be  sold,  or  the  interest  of 
the  assured  was  not  truly  stated,  the  policy 
should  be  void;  that  nothing  but  a  distinct 
specific  agreement  indorsed  on  the  policy 
should  be  construed  a  waiver;  and  that  any 
person  who  procured  the  insurance  should 
be  deemed  the  agent  of  the  insured,  and  not 
of  the  company,  in  all  transactions  concern- 
ing the  insurance.  The  policy  was  procured 
through  11.,  the  duly  authorized  agent  of 
the  company,  who  countersigned  it  as  de- 
fendant's agent,  and  it  was  three  times 
renewed,  each  receipt,  signed  by  the  presi- 
dent and  secretary,  providing  t&at  it  was 
not  valid  unless  countersigned  by  the  de- 
fendant's duly  authorized  agent,  and  being 
signed  by  H.  as  agent,  he  receiving  the  pre- 
miums and  transmitting  them  to  the  de- 
fendant. On  the  third  renewal,  the  plaintiff 
informed  H.  that  he  had  sold  the  premises, 
and  taken  a  mortgage  on  them.  U.  said  he 
would  M  make  it  all  right. "  In  an  action  on 
the  policy,  —  field,  that  the  defendant  was 
bound  by  H.'s  acts;  that  the  conditions 
were  waived,  and  the  policy  was  in  force. 
Whited  v.  Qermtinia  Fire  In*.  Co.,  32  R.  330. 

201.  What  acts  of  agent  will  bind 
the  company.  —  1.  In  general.  —  The  ex- 
tent of  the  authority  of  an  insurance  agent 
to  bind  his  principal  by  filling  out  applica- 
tions for  insurance  for  a  customer  is  a  que** 
tion  of  fact  for  the  jury.  Hough  v.  C.  F.  L 
Co.,  76  D.  581. 
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company,  with  a  full  knowledge  of  the  facts. 
Combs  v.  Hannibal  S.  «r  /.  Co.,  97  D.  3S3. 
S.  P.,  Plumb  v.  Cattaraugus  etc  In*.  Co.,  72 
D.  526. 

Where  a  policy  requires  that  certain  facta 
must  be  stated  in  the  application  by  the  as- 
sured, and  the  facts  are  made  known  to  the 
agent  of  the  company,  who  omits  to  reduce 
them  to  writing,  the  company  cannot  escape 
liability  on  the  ground  that  the  requirement 
of  the  policy  has  not  been  complied  with. 
Commercial  In*.  Co.  v.  Spankneble,  4  R.  582; 
Lycoming  Fire  In*.  Co.  v.  Jackson,  25  R.  3S6. 

Where  the  agent  of  a  life  insurance  com- 
pany is  authorised  to  receive  applications 
from  policy-holders  for  permits  to  reside  in 
restricted  territory,  and  to  receive  money 
therefor,  but  is  not  authorised  to  grant  such 
permits,  and  by  his  acts  and  representa- 
tions a  policy-holder  is  induced  to  believe 
that  on  the  payment  of  the  money  for  a  per- 
mit it  was  granted,  the  company  is  estopped 
from  denying  the  force  of  such  a  permit. 
Walsh  v.  Mtma  Life  In*.  Co.,  6  R.  664. 

Where  an  agent  of  an  insurance  company, 
intrusted  with  certificates  for  intermediary 
insurance  duly  signed  by  the  secretary  of 
the  company,  with  authority  to  deliver  the 
same  to  applicants,  erases  therefrom  a  ma- 
terial stipulation,  and  afterward  delivers 
the  same  to  an  applicant  for  insurance,  who 
has  no  knowledge  of  the  circumstances  of 
the  erasure,  or  the  want  of  authority  on  the 
part  of  the  agent  to  make  it,  the  company 
will  be  bound  by  the  certificate  to  the  same 
extent  as  if  the  erasure  had  been  authorized. 
Dayton  In*.  Co.  v.  Kelly,  15  R.  612. 

A  life  insurance  policy  called  on  its  face 
a  "participating  policy  contained  on  the 
back  a  "notice, '  alluded  to  in  the  policy, 
and  described  therein  as  "  accepted  by  the 
assured  as  forming  a  part  of  this  contract" 
This  notice  provided  that  if  the  payment 
of  premiums  should  cease  after  the  payment 
of  two  annual  premiums,  the  holder  should 
be  entitled  to  a  naid-up  policy,  and  also  that 
no  agent  should  have  the  power  to  alter, 
vary,  or  waive  any  part  of  the  contract, 
and  notice  to  the  latter  effect  was  printed 
on  the  margins  of  the  policy  and  applica- 
tion and  on  the  renewal  receipts.  The 
insured  orally  notified  the  agent  who  issued 
the  policy,  a  month  before  the  second 
premium  fell  due,  that  he  wanted  a  paid-up 
policy,  and  the  agent  said  "it  was  all  right, 
and  he  would  attend  to  it,"  and  several 
times  afterward  said  "  it  would  be  attended 
to."  The  insured  failed  to  pay  the  second 
premium.  Held,  that  the  insurer  was  es- 
topped from  denying  that  the  policy  was 
participating,  and  alleging  a  forfeiture  for 
non-payment  of  premium.  Piedmont  4  A, 
Life  In*.  Co.  v.  louna,  29  R.  77a 

An  applicant  for  fire  insurance  told  the 
agent  issuing  the  policy  that  he  meant  to 
get   other    insurance,    and  asked    him   to 


Acts  and  declarations  of  agents  of  an  in- 
surance company,  at  time  of  taking  a  risk 
and  renewing  the  same,  are  admissible  in* 
an  action  on  an  insurance  policy,  notwith- 
standing the  rule  concerning  parol  evidence 
affecting  written  contracts;  for  this  rule 
must  yield  to  the  rule  that  the  company  can- 
not take  advantage  of  the  mistakes  and 
omissions  of  its  agents  within  the  scope  of 
their  employment.  Beat  v.  Park  F.  I.  Co., 
82  D.  719. 

An  insurance  company  is  bound  by  acts 
of  its  general  agent  which  are  within  the 
scope  of  the  general  authority  he  possesses, 
even  though  he  violates  limitations  upon 
that  authority  which  are  not  brought  home 
to  the  knowledge  of  the  party  with  whom 
he  deals.  Vklc  v.  Oermania  In*.  Co.,  96  D. 
63;  Kenton  In*.  Co.  v.  Shea,  99  D.  676; 
Farmers'  A  M.  I.  Co.  v.  CIteenut,  99  D.  492. 

Insurance  companies  are  bound  for  acts  of 
agents  not  prohibited  by  their  charters,  and 
within  the  limits  which  may  reasonably  be 
presumed  by  the  public,  from  the  character 
of  the  business  and  the  general  manner  of 
transacting  it  Kenton  In*.  Co.  v.  8hea,  99 
D.  676. 

Local  agents  of  foreign  insurance  com- 
panies, appointed  by  a  general  agent  located 
without  the  state,  are  to  be  considered  gen- 
eral agents,  and  corporations  represented  by 
them  are  bound  by  their  acts  within  the 
scope  of  the  general  authority  they  possess, 
though  in  violation  of  limitations  upon  that 
authority  not  brought  home  to  the  knowl- 
edge of  the  party  dealing  with  them.  Miller 
v.  Phoenix  In*.  Co.,  1  R.  262. 

An  agent  clothed  with  unrestricted  au- 
thority to  negotiate  a  contract  of  insurance, 
having  agreed,  by  parol,  upon  the  terms  of 
an  insurance,  and  to  issue  a  policy  therefor, 
and  having  received  the  premium,  and  en- 
tered the  contract  in  his  register,  the  com- 
pany is  liable  for  his  failure  to  perform  such 
contract.  Ellis  v.  Albany  City  In*.  Co.,  10 
R.495. 

2.  When*  company  i*  estopped  by  act*  of 
agent  —  Parol  evidence  is  not  admissible  to 
show  that  the  agent  of  an  insurance  com- 
pany failed,  in  writing  the  application,  to 
take  down  the  statements  by  the  applicant, 
or  changed  them,  if  he  had  authority  only 
to  receive  and  forward  applications;  but  if 
he  is  authorized,  and  does  pass  upon  the 
risk  in  question,  without  submitting  it  to 
the  principal,  the  latter  is  estopped  from 
asserting  that  he  has  been  misled  by  the 
representations  of  the  application  by  reason 
of  the  mistake  of  the  agent  in  writing  an- 
swers to  questions  asked.  Ayre*  v.  Hartford 
F.  Ins.  Co.,  85  D.  553. 

An  insurance  company  is  estopped,  after 
a  loss  has  occurred,  from  showing  a  breach 
of  warranty,  by  proof  of  errors  material  to 
the  risk  in  the  survey  and  application, 
when  these  were  made  by  the  agent  of  the 
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notify  the  company.  The  agent  told  him 
to  get  the  insurance,  and  he  would  notify 
the  company  afterward.  The  applicant  had 
no  notice  of  any  limitations  of  the  agent's 
authority.  Held,  that  the  company  was 
estopped  to  allege  that  the  policy  forbade 
additional  insurance  without  its  consent. 
Kitchen  r.  Hartford  Fire  Ins.  Co.,  58  R  344. 

3.  Effect  of  notice  to  or  knowledge  by  agent.* 
—  Where  an  insurance  oompany  transacts 
business  through  an  agent  having  authority 
to  solicit,  make  out,  and  forward  applica- 
tions for  insurance,  to  deliver  over  policies 
when  returned,  and  to  collect  and  transmit 
premiums,  notice  given  to  such  agent,  when 
engaged  in  procuring  an  application,  will 
operate  as  notice  to  the  company,  and  the 
company  will  be  bound  by  acts  then  done 
by  the  agent,  in  respect  to  the  business  which 
he  is  transacting.  Miller  v.  MuL  Ben.  L\fe 
/as.  Co.,  7  R.  122. 

An  untrue  or  fraudulent  statement  of  a 
fact  material  to  the  risk,  in  the  application 
for  the  policy,  will  not  defeat  a  recovery 
against  the  company,  if  such  company  or  its 
agent  was  informed  of  and  knew  the  truth 
in  regard  to  such  fact,  and  afterward  re- 
ceived the  application,  the  premium  money, 
and  notes,  and  issued  the  polioy.     lb. 

A  fire  insurance  company  is  charged  with 
knowledge,  when  an  application  for  insur- 
ance is  taken  by  an  agent  of  the  company, 
and  he  is  aware  of  the  facts  material  to  the 
risk,  but  which  are  not  set  forth  in  the  ap- 
plication. Under  such  circumstances,  an 
unintentional  concealment  or  misrepresenta- 
tion will  not  avoid  the  policy.  Campbell  v. 
U.  tic  Ins.  Co.,  72  D.  324. 

Knowledge  obtained  by  an  inspecting 
agent  of  an  insurance  company  upon  an 
examination  of  the  premises  insured  is  im- 
putable to  the  company.  People's  Ins.  Co. 
v.  Spencer,  91  D.  217. 

The  defendants  issued  a  policy  on  plain- 
tiff's factory,  upon  a  written  application, 
signed  by  him,  wherein  it  was  set  forth,  in 
answer  to  printed  interro  'Stories,  that  the 
premises  were  worked  during  certain  hours, 
that  a  night-watchman  was  always  on  duty, 
and  that  there  was  a  force-pump  on  the 
premises  for  putting  out  fires,  and  that  it 
was  always  in  condition  for  immediate  use. 
The  defendant  s  agent  who  effected  the  in- 
surance was  informed  by  the  plaintiff,  at  the 
time,  that  the  factory  was  not  run  during 
the  winter  season,  and  that  there  was  then 
no  watchman  kept,  nor  pump  ready  for  use. 
The  agent  himself  filled  up  the  application, 
and  wrote  down  such  portion  of  plaintiff's 
answers  as  he  considered  material.  The 
policy  provided  that  "  the  company  will  be 
responsible  for  the  accuracy  of  surveys  made 
by  its  agents."  The  factory  having  been 
burned  during  the  winter  season,  the  com- 

*  Agent's  knowledge,  when  attributable  to  com- 
pany,  see  note,  82  D.  722, 723. 


pany  denied  its  liability,  on  the  ground  that 
the  undertaking  of  the  plaintiff  regarding 
watchman  and  pump  had  not  been  complied 
with.  Held,  that  the  defendants  were  liable. 
May  ▼.  Buckeye  MuL  Ins.  Co.,  3  R.  76. 

4.  Illustrations.  — The  jEtna  Insurance 
Company  issued  its  polioy  of  fire  insurance 
to  A,  containing  a  provision  that  the  "appli- 
cation ....  should  be  considered  a  part  of 
this  polioy,  and  a  warranty  by  the  insured." 
The  application  contained  the  following 
interrogatory,  and  corresponding  answer: 
9.  Encumbrances,  if  any.  State  the  amount. 
Is  there  any  insurance  by  the  mortgagees? 
State  the  amount.  9.  "No."  It  appeared 
that  there  were  then  two  mortgages  on  the 
premises;  that  A  told  the  agent  of  the  com- 
pany who  negotiated  the  insurance  of  these 
encumbrances,  and  that  the  answer,  "No," 
was  given  by  the  advice  and  consent  of  the 
agent,  because  the  mortgagees  had  no  insur- 
ance. Held,  that  the  acts  of  the  agent  bound 
the  company,  and  the  policy  was  valid. 
JStna  Live  Stock  v.  Olmstead,  4  R.  483. 

Plaintiff  was  insured  by  defendants,  but 
afterward,  upon  the  representations  of  de- 
fendants' agent  that  the  policy  had  been 
canceled,  and  one  in  another  company  sub- 
stituted, assented  to  the  substitution,  and 
gave  a  receipt  for  the  unearned  premium. 
He  never  received  the  latter,  however,  nor 
was  another  policy  substituted.  A  loss  hav- 
ing occurred,  in  an  action  on  the  policy,  — 
held,  that  the  defendants  were  liable.  HoU 
den  v.  Putnam  F.  Ins.  Co.,  7  R  287. 

Defendant  issued  to  plaintiff  a  polioy  of 
fire  insurance  on  goods  "contained  in  the 
first  story  of  the  five-story  brick  building 
situated  at  No.  39  Center  Street."  Subse- 
quently, plaintiff  moved  his  goods  upstairs, 
and  the  agent  of  defendant  received  the 
renewed  premium,  with  knowledge  of  the 
change  in  location  of  the  goods,  giving  a  re- 
ceipt in  the  words,  "On  stock  ....  39 
Center  Street,"  etc  A  loss  by  fire  having 
occurred  while  the  goods  were  located  up- 
stairs,—  held,  that  plaintiff  could  recover. 
Lndtoig  v.  Jersey  City  Ins.  Co.,  8  R  556. 

The  partnership  property  of  A  and  B,  part- 
ners, was  insured  by  defendants.  '  A,  having 
purchased  B's  interest  in  the  property,  ap- 
plied to  defendant's  agent  for  reinsurance. 
The  agent,  knowing  of  the  sale  from  B  to  A, 
promised  to  have  tiie  property  reinsured  in 
As  name.  Subsequently,  he  gave  to  A  a 
paper,  which  the  latter  supposed  to  be  a  new 
policy,  and  for  which  he  paid  the  regular 
premium,  and  laid  away  without  examining. 
The  paper  was  in  reality  only  a  renewal  of 
the  old  policy  to  A  and  B.  Loss  having  oc- 
curred, —  helil,  that  the  oompany  was  lia- 
ble in  a  suit  in  A's  name.  Pierce  v.  Nashua 
Ins.  Co.,  9  R.  235. 

M.,  being  the  agent  for  several  insurance 
companies,  including  the  defendant,  was  ap- 
plied to  by  the  plaintiff  for  an  insurance 


1084 
For  Index  to  Hotes  la 

upon  a  quantity  of  cotton.  M.  agreed  to 
insure,  and  the  amount  to  be  insured  and 
the  premium  were  fixed.  He  decided  to 
place  aix  thousand  one  hundred  dollars  with 
the  defendant,  entered  the  contract  to  that 
effect  in  his  register,  received  the  premium, 
and  credited  it  to  defendant,  and  before  the 
loss  reported  the  contract,  and  paid  oyer 
the  premium  to  the  defendant,  Held,  that 
this  was,  in  substance,  a  contract  to  issue  a 
policy  for  the  amount,  and  was  binding  upon 
the  defendant  Bliii  v.  Albany  City  Ins.  Co., 
10  R.  495. 

202.  What  will  not.-— An  insurance 
agent  who  has  no  authority  other  than  to 
solicit  and  forward  applications  to  the  com- 
pany cannot  bind  the  latter  by  a  verbal  per- 
mission to  the  insured  to  store  an  explosive 
on  the  premises;  and  the  company  is  not 
estopped  by  such  permission,  unless  it  is 
shown  that  it  knew  of  these  or  similar  acts, 
and  did  not  object,  or  that  the  agent  held 
himself  out  as  possessed  of  general  powers. 
Bartholomew  v.  Merchant*'  Ins.  Co.,  9o  D.  65. 

An  insurance  agent  authorised  to  receive 
applications  and  collect  and  remit  premiums, 
but  not  authorized  to  issue  policies,  has  no 
power  to  extend  the  time  of  payment  of  re- 
newal premiums.  Critehett  v.  American  Ins. 
Co.,  36  R.  230. 

Representations  by  an  insurance  agent, 
empowered  only  to  receive  applications  and 
transmit  them  to  the  company,  that  the 
company  was  solvent,  and  that  its  capital 
stock  was  all  paid  up,  are  not  admissible 
against  the  company,  as  he  was  speaking  of 
matters  beyond  the  scope  of  his  authority. 
Fogg  v.  Pew,  71  D.  662. 

One  who  has  a  claim  against  an  insurance 
company  for  loss  by  fire,  and  is  induced,  by 
the  false  representation  of  the  company  s 
agent  that  his  policy  has  been  forfeited  by 
non-occupancy,  to  settle  for  less  than  the 
amount  of  his  claim,  has  no  cause  of  action 
against  the  company  for  such  representa- 
tion. Thompson  v.  Phoenix  Ins.  Co.,  46  R. 
357. 

Where  a  policy  is  void  because  the  insured 
kept  prohibited  articles  in  the  house,  a  prom- 
ise on  the  part  of  the  insurer's  agent  to  pay 
a  loss  will  not  bind  them,  when  the  agent, 
having  authority  to  adjust  and  pay  losses, 
has  knowledge  that  the  prohibited  articles 
were  kept  in  the  house  at  the  time  of  the 
fire.     Phoenix  Inn.  Co.  v.  Lawrence,  81  D.  521. 

An  insurance  company  is  not  bound  by 
mere  knowledge  of  its  agent,  of  acts  which 
would  avoid  a  policy,  and  to  which  he  makes 
no  objection.  Ayres  v.  Hartford  F.  Ins. 
Co.,  85  D.  553. 

A  policy  provided  that  the  agent  taking 
the  application  should  be  the  agent  of  the 
applicant,  and  not  of  the  company,  under 
any  circumstances  whatever.  Held,  that 
the  company  would  not  be  bound  by  the 
knowledge  of  the  agent  acquired  when  the 
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application  was  made.      Eohrback  v. 
mania  Fire  Ins.  Co.,  20  R.  451. 

The  medical  examiner  of  a  life  insurance 
company  is  not,  unless  expressly  authorised, 
the  agent  of  the  company  in  filling  np  an 
application  for  insurance,  and  the  company 
is  not  bound  by  his  acts  therein,  or  estopped 
by  his  knowledge.  Flynn  v.  Equitable  lAfe 
Assur.Sot,  23  R.  134. 

In  an  action  on  a  policy  on  a  ootton-eeed 
oil  factory,  the  company  defended  on  the 
ground  that  the  policy  waa  forfeited  by  the 
use  of  cotton-gins  on  the  premises,  the  in- 
crease of  the  risk  thereby,  and  the  conceal- 
ment of  the  fact  by  the  insured.  It  appeared, 
however,  that  an  agent  of  the  company  told 
the  secretary,  at  another  town,  on  tne  street, 
that  the  gins  were  being  so  used,  but  that 
the  secretary  forgot  the  information.  Held, 
1.  That  this  did  not,  as  matter  of  law,  con- 
stitute knowledge  on  the  part  of  the  com- 
pany; but  2.  If  it  did,  the  company  were 
not  bound  to  cancel  the  policy.  Texas  Bank* 
big  Co.  v.  Hutchins,  37  R.  750. 

208.  Payment  of  premium*,  —  1.  In 
general.  —  1  hough  an  insurance  be  void  for 
fraud  committed  by  the  insured,  he  is  not 
entitled  to  a  return  of  the  premium.  Himely 
v.  8.  C.  Ins.  Co.,  12  D.  623. 

Acknowledgment  of  receipt  of  premium 
in  a  policy  of  fire  insurance  does  not  estop 
the  insurer,  it  seems,  from  showing  that  the 
premium  has  not  in  fact  been  paid.  Sheldon 
v.  Atlantic  Fire  etc.  Ins.  Co.,  84  D.  213. 

Where  it  is  the  custom  of  an  insurance 
company  to  give  its  agent  time  to  pay  over 
premiums  on  policies  and  renewals,  and  it  is 
the  custom  of  the  agent  to  give  the  inanred 
a  short  credit  therefor,  the  insured  becom- 
ing a  personal  debtor  to  the  agent,  and  the 
agent  to  the  oompany,  a  payment  in  ac- 
cordance therewith,  even  after  a  loss,  will  be 
valid  in  spite  of  a  provision  avoiding  the 
policy  for  non-payment  of  premium.  Leba- 
non MujL  Ins.  Co.  v.  Hoover,  57  R.  511. 

An  agreement  for  insurance  having  been 
made  by  the  applicant,  and  the  agent  of  the 
insurer  authorized  to  fill  up  and  deliver  pol- 
icies, the  former  tendered  (he  premium  to 
the  latter;  but  the  latter,  residing  in  the 
house  insured,  and  owing  the  former  for 
rent,  said  he  would  apply  the  premium  tow- 
ard the  rent.  The  company  was,  at  the 
time,  indebted  to  the  agent  in  about  three 
quarters  the  amount  of  the  premium.  Held, 
a  valid  payment  of  the  premium.  Wooddy 
v.  Old  Dominion  Ins.  Co.,  31  R.  722. 

2.  Condition  making  payment  a  prerequisite 
to  attadiing  of  policy* —  The  president  of  a 
mutual  insurance  company  has  no  authority 
to  waive  a  by-law  that  no  policy  shall  be  de- 
livered until  after  the  premium  is  paid,  and 
a  vote  of  the  directors  that  if  premiums  are 

*  Condition  that  policy  shall  not  be  binding 
until  actual  payment  of  premium  In  o«ab«  rt» 
notes,  29  B.  206-207 ;  67  B.  SL4,  ftUt 
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not  paid  within  sixty  days  from  the  date  of 
policies,  the  policies  shall  be  considered  as 
canceled;  ana  the  company  is  not  bound  by 
the  representations  of  the  president  to  a 
mortgagee  that  the  mortgagor  had  procured 
insurance  upon  the  mortgaged  property, 
payable  to  the  mortgagee,  when  in  fact  the 
policy  had  not  been  delivered,  because  of  the 
failure  of  the  mortgagor  to  pay  the  premium. 
Baxter  v.  Chelsea  livL  Fire  Ins.  Co.,  79  D. 
73a 

A  condition  of  a  policy  of  a  mutual  insur- 
ance  company  that  no  insurance  shall  take 
effect  until  the  cash  premium  has  been  ac- 
tually paid  at  the  office  of  the  company, 
and  that  every  insurance  agent,  or  other 
person  forwarding  applications  or  receiving 
premiums,  is  the  agent  of  the  applicant,  and 
not  of  the  company,  is  not  complied  with  by 
a  payment  of  the  premium  to  an  insurance 
agent  through  whom  the  application  is  re- 
ceived and  the  policy  delivered.  8uoh  con- 
dition is  a  condition  precedent  to  the  taking 
effect  of  the  policy.  Mulrey  v.  Shawmut 
MuL  Fire  Ins.  Co.,  81  D.  689. 

In  an  action  on  a  life  policy,  it  is  compe- 
tent for  plaintiff  to  prove  a  custom  among 
life  insurance  companies  to  allow  thirty 
days'  grace  for  payment  of  premiums  due,  if 
the  insured  is  in  usual  health,  even  where  a 
clause  of  forfeiture  for  non-payment  on  the 
day  exists.  Helm*  v.  Philadelphia  L.  I.  Co., 
100  D.  621. 

Under  a  policy  expressly  providing  that 
the  company  should  not  be  liable  until  the 
premium  in  full  is  actually  paid,  and  that 
if  not  paid  within  fifteen  days  from  date  of 
policy,  it  should  be  void,  actual  payment, 
not  only  within  the  "  fifteen  days,  but  be- 
fore loss,  is  necessary  to  render  the  company 
liable.  Bradley  v.  Potomac  Fire  Int.  Co.,  3 
R.  121. 

3.  Waiver  of  forfeiture  for  non-payment.  • — 
A  general  agent  of  an  insurance  company 
may  waive  a  condition  in  the  policy  that  no 
insurance  shall  be  considered  as  binding 
until  the  actual  payment  of  the  premium. 
Sheldon  v.  Atlantic  F.  A  M.  In*.  Co.,  84  D. 
213;  Southern  Life  Ins.  Co.  v.  Booker,  24  R. 
344;  Young  v.  Hartford  Fire  Ins.  Co.,  24  R 
784.  And  delivery  of  the  policy  without  ex- 
acting prepayment  of  the  premium  is  evi- 
dence of  an  intention  to  give  credit.  Boehen 
v.   Williamsburg  0. 1.  Co.,  90  D.  787. 

The  authority  of  a  general  agent  to  dis- 
pense with  payment  of  premium  by  agreeing 
that  the  cash  part  of  it,  which  he  was  to  ad- 
vance himself  for  the  applicant,  should  be 
considered  as  paid,  and  a  note  for  the  bal- 
ance should  be  given  by  the  applicant  to  the 
company  at  some  future  time,  is  a  question 
of  fact  which  is  properly  submitted  to  the 
jury.     Sheldon  v.  Ltfe  Ins.  Co.,  65  D.  565. 

Prepayment  of  premium  is  waived,  and 

•  Premiums,  waiver  of  payment  of,  tee  note,  J9 
E.  777-- 79. 
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the  contract  of  insurance  becomes  complete! 
by  the  insured's  retaining  the  policy,  thereby 
showing  his  acceptance;  or,  at  all  events,  the 
question  of  his  acceptance  should  have  been 
submitted  to  the  jury,  where  the  agent  of  an 
insurance  company  sent  a  policy  by  mail  to 
an  applicant  for  insurance,  with  a  statement 
that  tne  premium  charged  was  higher  than 
usual,  and  saying;  "Should  you  decline  the 
policy,  please  return  it  by  return  mail;  if 
you  retain  it,  please  send  me  the  premium." 
Sheldon  v.  Atlantic  F.  6  M.  Ins.  Co.,  84  D. 
213. 

Where  the  practice  of  the  company  is  to 
give  notice  of  accruing  premiums,  and  if 
fails  to  do  so  on  the  occasion  for  which  a 
policy  was  forfeited,  or  so  deals  with  the  in- 
sured as  to  induce  a  belief  that  the  clause  of 
forfeiture  will  not  be  insisted  on,  etc.,  thus 
putting  the  insured  off  his  guard,  the  com- 
pany cannot  take  advantage  of  the  default 
which  it  encouraged.  Heine  v.  Philadelphia 
L.  I.  Co.,  100  D.  621. 

An  insurance  agent  can  authorise  his  olerk 
to  contract  for  risks,  to  deliver  poUoies,  to 
collect  premiums,  and  to  take  inpayment 
thereof  cash  or  securities,  and  to  give  credit 
for  premiums,  or  to  demand  cash.  And  the 
act  of  the  olerk,  in  all  such  cases,  is  the  act 
of  the  agent,  and  binds  the  company  as  ef- 
fectually as  if  done  by  the  agent  in  person. 
Bodine  v.  Exchange  Fire  Ins.  Co.,  10  ft.  566. 

A  life  policy  was  conditioned  to  cease  and 
determine  unless  the  premiums  should  be 
paid  on  the  day  named;  that  no  payment  of 
premiums  should  be  binding  unless  acknowl- 
edged by  a  printed  receipt  signed  by  an  of- 
ficer of  the  company,  and  that  the  receipts 
for  past  due  premiums  were  to  be  viewed 
"as  acts  of  courtesy  of  the  company,"  and 
not  a  waiver  of  the  forfeiture  of  the 
policy.  The  premium  due  June  20th 
was  paid  June  28th  to  a  general  agent 
of  the  company,  who  gave  a  receipt 
in  the  usual  form,  properly  signed  and 
countersigned,  as  of  the  date  of  June  21st, 
and  who  afterward  transmitted  the  money 
so  paid  to  the  company  in  the  usual  course 
of  business,  without  communicating  the  fact 
that  it  had  been  received  after  it  was  due. 
The  insured  dying  shortly  after,  the  com- 
pany claimed  that  the  policy  was  lapsed. 
Held,  1.  That  the  agent  had  no  authority  to 
revive  the  policy  after  it  had  lapsed,  by  re- 
ceiving the  overdue  premium;  2.  That  the 
receipt  and  retention  of  the  money  by  the 
company  was  not  a  ratification  of  the  agent's 
acts,  without  proof  that  the  company  acted 
with  knowledge  of  the  facts.  Busby  v. 
Amer.  Ltfe  Ins.  Co.,  17  R.  634. 

A  policy  of  insurance  provided  that  it 
should  be  void  unless  the  annual  premium 
was  paid  on  or  before  the  day  appointed. 
Part  of  a  premium  had  been  paid  to  a  local 
agent,  to  whom  the  duty  of  collecting  the 
premiums  was  intrusted,  and  be.  in  excess  ef 
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Ma  limited  powers,  had  given  time  for  the 
payment  of  the  balance.  Held,  that  the 
policy  was  not  avoided.  Murphy  v.  Southern 
Life  Ins.  Co.,  27  R.  761. 

904.  Refusal  to  receive  premium. — 
If  a  life  insurance  company  wrongfully  re- 
fuses to  accept  a  premium,  and  determines 
the  policy,  the  insured  may  treat  the  policy 
as  determined,  and  recover  all  the  premiums 
he  has  paid.  McCaU  v.  Phoenix  MuL  Lift 
7ns.  Co.,  27  R.  668. 

A  life  insurance  oompany,  alleging  that  its 
policy  had  become  forfeited  by  breach  of 
condition,  refused  to  receive  a  premium. 
Without  rescinding  the  contract,  the  holder 
brought  assumpsit  for  the  premiums  paid, 
alleging  an  implied  promise  to  receive  the 
premiums  and  keep  the  policy.  Held,  that 
the  action  would  not  lie.  The  holder  had 
only  three  remedies:  1.  Ha  might  elect  to 
consider  the  polioy  at  an  end,  in  which  case 
he  could,  in  a  proper  action,  recover  its  just 
value;  2.  He  might  institute  a  proceeding 
to  have  the  policy  adjudged  in  force,  in 
which  case  the  question  of  forfeiture  could 
be  determined;  3.  He  might  tender  the 
premium,  and  wait  till  the  polioy  became 
payable  by  its  terms,  and  then  test  the  ques- 
tion of  forfeiture  in  a  proper  action  on  the 
polioy.  Day  v.  Conn.  Centred  Life  Ins,  Co., 
29  R.  693. 

205.  Premium  notes. —  Insurance  com- 
panies have  implied  power  to  give  credit  for 
premiums,  and  to  take  promissory  notes  in 
payment     Mclntirt  v.  Preston,  48  D.  321. 

Omission  of  assured  to  sign  premium  note 
at  the  time  when  the  risk  is  taken  does  not 
render  the  oontract  void  for  want  of  consid- 
eration, where  it  was  the  custom  of  the  com- 
pany to  dispense  with  such  signature  until 
after  the  policy  was  recorded.  Warren  v. 
Ocean  Ins.  Co.,  33  D.  674. 

A  premium  note  is  not  valid,  if  the  policy 
of  insurance  for  which  it  was  given  is  void. 
Frost  v.  Saratoga,  MuL  Ins.  Co.,  49  D.  234. 

The  insurer  is  estopped  from  urging  that  a 
policy  is  void  for  a  misrepresentation  in  the 
application,  if,  after  full  knowledge  of  such 
misrepresentation,  he  continues  to  levy  and 
collect  assessments  on  the  premium  note  given 
for  such  policy.    lb. 

A  promise  contained  in  the  deposit  note 
given  by  the  insured  to  a  mutual  fire  insur- 
ance company,  upon  the  issuing  of  a  polioy 
to  him,  "  to  pay  to  the  company,  or  to  their 
treasurer,"  the  assessments  which  may  be 
ordered  by  the  directors,  is  not  a  promise  in 
the  alternative  to  one  of  two  distinct  parties. 
It  is  a  contract  with  and  promise  to  the 
company,  and  equally  so  whether  described 
as  a  promise  to  pay  to  their  treasurer,  or  to 
the  company  without  reference  to  the  treas- 
urer; and  a  right  of  action  exists  in  the  com- 
pany alone  upon  the  non-performance  of 
such  contract.  Atlantic  MuL  Fire  Ins*  Co. 
v.  Young,  76  D.  200. 
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Acknowledgment  in  a  policy  under  seal  of 
payment  of  the  premium  is  conclusive,  and 
the  insurance  company  cannot  show  by  parol 
that  the  premium  was  not  in  fact  paid,  but 
that  a  note  was  taken  therefor,  and  the  note 
not  having  been  paid,  the  polioy  was  void 
under  a  condition  therein  to  the  effect  that 
where  a  note  is  taken  for  the  premium  the 
polioy  shall  be  void,  unless  the  note  is  paid 
at  maturity.  Illinois  Central  Ins.  Co.  v. 
Wolf,  87  D.  251. 

Where  the  agent  of  an  insurance  com- 
pany receives  payment,  when  overdue,  of  a 
premium  note  given  to  his  principals  by  the 
assured,  upon  a  polioy  issued  by  them,  and 
made  and  accepted  on  condition  that  it 
should  oease  and  determine  upon  failure  by 
the  assured  to  pay  the  note  when  due,  and 
accounts  for  such  payment  to  his  principals, 
and  they  receive  it  without  inquiry,  they 
thereby  waive  the  right  to  avail  themselves 
of  the  delay  of  payment  in  order  to  avoid 
the  polioy,  although  the  agent  had  no  au- 
thority to  waive  forfeitures.  Hodsdon  v. 
Guardian  L.  I.  Co.,  93  D.  73. 

Insolvency  of  an  insurance  company  is 
not  such  "failure  of  consideration  as  to 
exonerate  a  policy-holder  from  paying  his 
premium  note.  Conigland  v.  North  Carolina 
M.  I.  Co.,  98  D.  89. 

The  contract  of  insuranoe  is  executed  at 
the  place  where  the  last  act  is  done  which  is 
necessary  to  complete  the  transaction  and 
bind  both  parties.  This  act  may  be  the 
issuance  of  the  policy  and  transmission  of  it 
by  mail;  but  where  something  further  re- 
mains to  be  done,  in  another  state,  as  the 
approval  and  receipt  of  premium  notes  by 
an  agent  in  that  state,  and  a  delivery  of  the 
policy  by  him  in  the  same  place,  that  state 
will  be  the  place  of  the  contract,  and  not 
the  state  where  the  policy  was  issued.  Ford 
▼.  Buckeye  State  Ins.  Co.,  99  D.  663. 

Premium  notes  given  for  a  policy  which 
is  not  enforceable  in  the  state  where  the 
oontract  of  insurance  is  made  are  not  en- 
forceable as  between  the  parties  in  another 
state.     lb. 

A  policy  the  premium  for  which  had  been 
paid  by  note  contained  a  provision  that  in 
case  the  note  should  not  be  paid  at  maturity 
the  full  amount  of  the  premium  should  be 
considered  as  earned,  and  the  policy  become 
void  while  said  past-due  note  remained 
overdue  and  unpaid;  a  loss  occurred  after 
the  maturity  of  the  note  and  before  it  was 

{>aicL  Held,  that  the  company  was  not 
iabie  for  any  loss  which  occurred  during  the 
continuance  of  the  default,  but  that  on  the 
subsequent  payment  of  the  note  the  policy 
revived,  and  was  in  force  from  the  date  of 
such  payment.  Williams  v.  Albany  City 
Ins.  Co.,  2  R.  96. 

A  polioy  provided  that  when  a  premium 

note  was  taken  for  a  cash  premium,  any  de- 

I  fault  in  its  oayment  should  operate  to  ens- 
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pend  the  company's  liability  until  it  should 
do  paid.  The  assured  gave  such  a  note, 
and  immediately  after  it  was  due,  having 
another  policy  which  he  desired  canceled, 
and  the  unearned  premium  thereon  applied 
to  this  note,  and  not  knowing  how  much 
would  be  due  the  company,  he  proposed,  by 
letter,  to  pay,  asking  for  a  statement  of  the 
amount,  whereupon  the  company  at  once 
applied  upon  the  note  the  amount  in  their 
hands,  and  directed  him,  by  letter,  to  remit 
the  balance,  which  he  did  by  first  mail;  but 
a  lose  occurred  before  the  remittance  was 
mailed.  Held,  that  the  forfeiture  was 
waived.     Sims  v.  State  Ins.  Co.,  4  K.  311. 

A  policy  contained  the  condition  that 
"  whenever  a  promissory  note  shall  be  taken 
for  the  cash  premium,  the  policy  in  all  such 
cases  shall  be  issued  upon  the  express  con- 
dition that  if  said  note  is  not  paid  within 
sixty  days  after  the  same  shall  become  due, 
thereafter  all  obligations  of  the  company  to 
the  insured  shall  be  suspended  until  such 
time  as  the  said  note  shall  be  fully  paid." 
A  loss  occurred  while  a  note  given  for  a  por- 
tion of  the  cash  premium  remained  unpaid 
for  more  than  sixty  days  after  due.  Held, 
1.  That  the  condition  was  valid;  but  2.  That 
it  was  waived  by  defendant's  accepting, 
after  notice  of  loss,  the  amount  due  on  the 
note.  JoUffe  v.  Madison  MuL  Ins.  Co.,  20 
R.35. 

As  a  general  rule,  the  premium  note  of  an 
insurance  broker  received  by  the  insurers 
in  payment  of  a  policy  for  his  principal  dis- 
charges the  principal  from  liability  to  the 
insurers  on  account  of  the  premium.  But 
if  the  policy  contain  a  provision  that  in  case 
of  loss  the  amount  of  the  premium  note 
shall  be  deduoted  from  the  msurancd,  the 
insured  must  submit  to  the  deduction, 
although  he  has  before  paid  the  amount  of 
the  premium  to  the  broker.  In  case  of  the 
death  and  insolvency  of  a  broker,  a  court  of 
equity  will  not  compel  his  administrators  to 
sequester,  for  the  benefit  of  the  insurers,  any 
sum  received  by  them  from  the  insured  on 
account  of  premiums,  if  the  company  hold 
the  broker's  note  therefor.  Union  Ins.  Co. 
t.  Grant,  28  R.  42. 

8U6.  Assessments. — An  assessment  on 
a  mutual  insurance  policy  is  not  inval- 
idated because  before  the  issuance  of  such 
policy  other  policies  had  issued  bearing 
written  agreements  signed  by  the  secretary 
of  the  company,  or  by  brokers  who  procured 
the  policies,  that  the  holders  should  not  be 
liable  to  assessment,  when  it  is  proved  that 
the  agreements  were  unauthorized  by  the 
board  of  directors,  and  repudiated  by  them, 
*nd  that  the  holders  were  assessed  and  paid 
their  assessments  like  other  policy-holders, 
and  that  the  amount  of  the  assessment  on 
such  subsequent  policy  was  not  at  all  affected 
by  such  agreements.  National  MuL  Firs 
ins.  Ox  T.  Yeomans,  86  D.  610. 
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An  insurance  by  a  mutual  company  may 
be  canceled  by  agreement  of  the  parties, 
and  the  insured  is  not  liable  to  assessment 
on  his  premium  notes  for  subsequently  con- 
tracted indebtedness.  Ahers  v.  Hite,  39  R. 
792. 

A  resolution  of  an  insurance  company  to 
wind  up  its  affairs  is,  in  legal  effect,  an 
assessment  of  one  hundred  per  centum  on 
the  premium  notes,  to  enable  it  to  meet  its 
liabilities  and  divide  its  excess,  if  any.  Con- 
igland  v.  North  Carolina  M.  I.  Co.,  98  D.  89. 

807.  Effect  of  assessments.  —  A  mu- 
tual insuranoe  company  levying  and  collect- 
ing assessments  to  pay  a  loss  does  not  waive 
its  right,  under  its  by-laws,  of  exemption 
from  liability  for  such  loss  on  the  ground  of 
refusal  by  the  assured  to  pay  assessments, 
as  stipulated  in  the  by-laws.  Nash  v.  Union 
MuL  Ins.  Co.,  69  D.  65. 

After  insolvency,  an  insuranoe  company 
cannot  insist  upon  forfeiture  of  a  policy  for 
a  refusal  to  renew  or  to  pay  assessments 
levied  thereon.  Conigland  v.  North  Carolina 
M.  L  Co.,  98  D.  89. 

A  policy  of  insurance  issued  by  a  mutual 
company  was  conditioned  to  be  void  if  any 
assessment  on  the  premium  note  should  not 
be  paid  within  thirty  days.  An  assessment 
was  made  which  was  not  paid  within  the 
thirty  days,  and  afterward  a  further  assess- 
ment was  made,  which  was  also  unpaid.  An 
action  was  brought  for  both  assessments. 
Held,  that  the  failure  to  pay  the  first  assess- 
ment within  the  thirty  days  did  not  ipso 
facto  render  the  policy  void,  but  that  the 
company  could  waive  the  condition,  and 
could  therefore  lawfully  impose  the  second 
assessment.  Columbia  Ins.  Co.  v.  Buckley,  24 
R.  172. 

208.  Actions  upon  premium  notes. 
—  Parol  proof  as  to  who  were  the  officers  of 
a  corporation  is  admissible  in  an  action  by 
the  company  on  a  note  given  by  the  defend- 
ant to  secure  the  premium.  Cahill  v.  K.  M. 
I.  Co.,  43  D.  467. 

'  A  by-law  of  an  insurance  corporation  is 
not  void  as  creating  a  forfeiture,  when  it  pro- 
vides that  in  case  of  the  failure  of  any  mem- 
ber to  pay  his  assessment  for  losses,  the 
directors  may  sue  for  and  recover  the  whole 
amount  of  his  deposit  note,  if  the  by-law 
further  provides  that  the  money  thus  col- 
lected shall  remain  in  the  treasury  of  the 
company,  subject  to  the  payment  of  the  sub- 
sequent losses,  till  the  term  of  assurance  ex- 
pires, and  the  balance  then  to  be  returned. 
lb. 

A  policy-holder,  in  an  action  against  him 
for  his  premium,  cannot  set  off  the  amount 
of  his  loss,  when  the  company  is  insolvent 
and  unable  to  pay  all  its  losses.  HiUier  v. 
Allegheny  Co.  MuL  Ins.  Co.,  45  D.  656. 

The  insolvency  of  an  insurance  company, 
and  its  filing  a  false  statement  of  its  sol- 
vency in  the  office  of  the  olerk  of  the  county 
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In  such  an  action,  it  most  be  alleged  in  the 
complaint,  and  proved  upon,  the  trial,  that 
the  losses  to  be  paid  accrued  during  the 
membership  of  the  defendant  in  the  com- 
pany.   Manlove  v.  Bender,  18  R.  280. 

The  maker  of  an  insurance  premium  note 
may  defend  against  the  company  by  showing 
that  he  was  induced  to  make  the  note  by 
the  representations  of  the  plaintiff '■  agent 
that  certain  persons  named  and  known  to 
the  defendant  were  to  constitute  the  board 
of  direction,  and  that  these  representations 
were  false  and  fraudulent.  Pom  MuL  Ltf$ 
Ins.  Co.  v.  Crane,  45  R.  282. 

909.  Dividend*  declared  from  profits 
on  premiums  on  unexpired  risks  are  subject 
to  reclamation  by  the  corporation.  Lexing- 
ton Ljfe  etc.  Ins.  etc  0*.  y.  Page,  66  D.  164. 

The  insanity  of  the  insured  is  not  an  ex* 
ease  for  his  failure  to  pay  premiums,  and 
where  the  premiums  are  not  paid,  the  insurer 
is  not  bound,  without  demand,  to  apply  mi* 
paid  dividends  thereon.  Wheeler  v.  Conn. 
Mid.  Life  Ins.  Co.,  37  R.  594. 

910.  Dissolution  and  rights  of 
policy-holders.  —  An  insolvent  life  in- 
surance company  discontinuing  business* 
and  failing  to  carry  its  policies,  is  liable  to 
policy-holders  in  damages  for  breach  of  con- 
tract; the  policy-holders  are  creditors  for 
the  value  of  their  policies  at  the  date  of  the 
dissolution  of  the  company;  and  the  claims 
of  holders  of  unmatured  policies  are  not  to 
be  postponed  to  death-claims  maturing  be- 
fore the  dissolution.  People  v.  Security  btfe 
Ins.  etc.  Co.,  34  R.  522. 

211.  Individual  liability  of  officers. 
—  Directors  of  an  insurance  company  are 
liable  personally  to  an  assured  who,  by 
reason  of  the  insolvency  of  the  company, 
has  been  unable  to  recover  upon  his  policy, 
where  they  have  fraudulently  made  and 
published  false  representations  as  to  the 
financial  condition  of  the  company,  whereby 
the  plaintiff  was  induced  to  insure  therein; 
and  it  is  no  defense  that  they  were  acting 
officially,  or  that  there  was  no  privity  of 
contraot  between  them  and  the  plaintiff. 
Salmon  v.  Ricliardson,  79  D.  255. 

Evidence  is  relevant  and  admissible  in 
such  an  action,  where  one  of  the  defendants 
denies  all  participation  in  the  fraud,  and  all 
knowledge  that  bonds  belonging  to  him 
were  ever  represented  to  be  the  property  of 
the  company,  when  the  evidence  tends  to 
show  that  the  president  and  another  direc- 
tor had,  shortly  before  the  publication  of  the 
false  and  fraudulent  reports,  solicited  such 
defendant  to  make  an  arrangement  by  which 
such  bonds  might  be  represented  to  be  the 
property  of  the  company,  when  offered  in 
connection  with  other  evidence  tending  to 
show  that  such  an  arrangement  was  consum- 
mated. So,  also,  a  receipt  given  by  such  de- 
fendant to  the  company,  and  acknowledging 
that  the  bonds  were  the  property  of  the 


court,  and  making  false  representations  of 
solvency,  is  a  good  defense  to  an  action  upon 
a  promissory  note  given  in  payment  of  a 
premium  upon  a  policy  issued  by  said  com- 
pany. City  Bank  of  Columbus  v.  PlulUpe,  64 
D.  254. 

Filing  false  statements  of  solvency,  and 
making  false  representations  of  financial 
standing,  by  an  insolvent  insurance  com- 
pany, in  order  to  be  a  good  defense  to  a 
premium  note,  given  in  faith  thereof,  need 
not  be  made  to  the  maker  of  said  note  per- 
sonally. Any  false  and  fraudulent  represen- 
tations held  out  and  made  to  the  world,  by 
which  he  was  imposed  upon,  and  on  account 
of  which  he  executed  the  note,  would  be  a 
fraud  upon  him,  and  would  discharge  him 
from  his  obligation,  although  he  had  never 
been  spoken  to  by  the  party  making  these 
representations.    lb. 

It  is  no  defense  to  an  action  on  premium 
notes  that  the  corporation  had  at  some  pre- 
vious time  made  false  and  fraudulent  repre- 
sentations concerning  its  solvenoy,  and  the 
condition  of  its  capital  stock,  for  the  pur- 
pose of  inducing  persons  generally  to  deal 
with  it,  unless  such  representations  were 
held  out  at  the  time  when  the  defendant 

Sve  the  notes,  and  to  induce  him  to  give 
em.    Fogg  v.  Pew,  71  D.  662. 

A  false  return  of  the  secretary  of  an  insur- 
ance company,  made  to  the  commonwealth 
in  pursuance  of  law,  falsely  showing  the 
capital  stock  of  said  corporation  to  have  been 
all  paid  in,  is  no  defense  to  a  premium  note 
given  for  a  policy  in  said  company,  unless 
accompanied  by  evidence  that  the  defendant 
saw  or  knew  of  such  statements,  and  was 
thereby  deceived,  and  took  the  policy  and 
gave  the  note,  relying  in  some  degree  on  the 
statements  which  it  contained.     lb. 

The  insolvency  of  an  insurance  company 
before  expiration  of  a  policy  is  no  defense  to 
action  on  the  premium  note.  The  validity, 
not  ultimate  value  of  the  company's  promise, 
is  the  test  of  the  obligation.  Sterling  v.  Mer~ 
cantile  M.  I.  Co.,  72  D.  773. 

The  holder  of  a  policy  in  an  insolvent  in- 
surance company  is  not  entitled,  when  sued 
upon  his  premium  notes,  to  have  the  value 
of  his  policy  estimated  by  way  of  equitable 
set-off^  and  the  amount  credited,  so  that  he 
shall  only  be  foroed  to  pay  the  residue. 
Conigland  v.  North  Carolina  M.  1.  Co.,  98  D. 
89. 

In  an  action  by  a  mutual  fire  insurance 
company  for  the  amount  of  an  assessment 
upon  a  premium  note,  — held,  that  proof  of 
a  resolution  of  the  company's  board  of  direc- 
tors, levying  the  assessment  to  meet  the  in- 
debtedness of  the  company,  was  insufficient 
to  establish  the  liability  on  the  note,  with- 
out further  proof  that  the  losses  and  expenses 
which  authorized  the  assessment  had  actually 
occurred*  Pacific  MuL  Ins.  Co*  v.  Ouse,  8  R. 
132. 
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company,  and  were  held  by  him  subject  to 
his  order,  was  admissible.  And  acts  of  snch 
defendant,  though  done  after  the  issuance  of 
the  policy  to  the  plaintiff,  are  admissible, 
where  they  tend  to  show  the  defendant's 
knowledge  of  and  participation  in  the  fraud. 
lb. 

812.  Decisions  respecting  foreign 
insurance  companies.  * — The  legislature 
has  power  to  impose  a  burden  on  foreign  in- 
surance oompanies  doing  business  in  the  city 
of  Chicago,  for  the  benefit  and  support  of 
the  Chicago  Firemen's  Benevolent  Associa- 
tion, and  it  is  not  necessary  that  the  revenue 
derived  from  such  burden  should  be  paid  into 
the  treasury  of  the  state.  Firemen'*  Btntvo- 
lent  Ass'n  v.  Lounsbwry,  74  D.  115. 

New  Hampshire  laws  impose  upon  Massa- 
chusetts mutual  insurance  companies  acting 
within  the  state  of  New  Hampshire  the  same 
obligations  and  disabilities  that  the  laws  of 
Massachusetts  impose  upon  New  Hampshire 
insurance  companies  acting  within  the  state 
of  Massachusetts.  HaverhUl  Ins.  Co.  v.  Pre*- 
cott,  80  D.  123. 

Where  a  oontract  of  insurance  was  made 
with  a  resident  of  New  Hampshire,  and  upon 
property  situated  there,  by  a  Massachusetts 
mutual  insurance  company,  which  had  not 
complied,  in  New  Hampshire,  with  the  obli- 

Eitions  and  requirements  imposed  by  the 
ws  of  Massachusetts  upon  like  corporations 
chartered  by  the  laws  of  New  Hampshire  and 
acting  in  Massachusetts,  —  held,  that  the 
contract  was  invalid  in  New  Hampshire,  and 
that  an  action  there  upon  the  premium  note 
could  not  be  maintained.    lb. 

Where  foreign  insurance  oompanies  deal 
habitually  with  people  throughout  the 
country,  through  local  agents,  every  person 
is  entitled  to  assume  that  such  agents  are 
authorised  to  receive  communications  mate- 
rial to  their  contracts  until  notified  to  the 
conf-ary;  and  where  all  material  facts  are 
communicated  to  snch  agents,  the  company 
cannot  repudiate  the  contract,  when  some 
mistake  has  been  committed,  through  which  a 
loss  may  happen.  Keelsr  v.  Nigara  F.  Ins. 
Co.,  84  D.  714. 

The  presumption  is,  that  foreign  insur- 
ance companies  have  complied  with  laws  of 
the  state  in  which  they  have  effected  insur- 
ance. Fumsimmons  v.  City  Fire  Ins.  Co.,  86 
D.  761. 

A  complaint  on  a  tin  policy  issued  by  a 
foreign  insurance  company  need  contain  no 
allegation  that  the  defendant  has  complied 
with  the  statute  requiring  such  companies  to 
file  certain  statements,  under  oath,  with  the 
secretary  of  state,  and  obtain  his  certificate 
of  authority  to  transact  business,  etc    lb. 

A  foreign  insurance  company  cannot,  with- 
out first  complying  with  the  laws  of  Illinois 
enacted  for  thw.r  regulation,  make  contracts 

*  Constitutionality  of  retaliatory  insurance  law, 
see  no«e,  44  B.  88i-3y8. 


which  it  may  enforce;  and  where  the  com- 
pany fails  to  file  the  statement  of  its  condi- 
tion and  the  consent  of  the  auditor  to  trans- 
act business  within  the  state,  as  required  by 
law,  the  company  cannot  recover  on  a  note 
given  in  such  state,  for  stock  and  premiums, 
notwithstanding  the  law  imposes  a  penalty 
for  doing  business  in  such  state  in  violation 
of  its  provisions.  Cincinnati  MuU  Health 
Assw.  Co.  v.  Rosenthal,  8  R.  626. 

A  state  statute  requiring  foreign  insurance 
corporations  before  doing  business  to  agree 
not  to  remove  into  the  federal  courts  any 
suits  brought  against  them  in  the  state  courts 
is  constitutional.  Morse  v.  Home  Ins.  Co.,  11 
R.580. 

In  an  action  on  a  bond  given  by  the  agent 
of  an  insurance  company  mocrporatea  in 
another  state,  to  recover  moneys  collected  as 
premiums,  — held,  that  it  was  a  good  defense 
that  the  plaintiff  had  not  complied  with  the 
statutes  of  the  state  in  appointing  said  agent, 
and  that  said  agent  had  not  qualified  himself 
to  act  as  such  statutes  required.  Thome  v. 
Travelers  Ins.  Co.,  21  R.  89. 

A  statute  providing  that  insurance  com- 
panies of  other  states  seeking  to  do  business 
here  shall  pay  to  the  insurance  department, 
for  taxes,  etc,  an  amount  equal  to  that  ex- 
acted by  "existing  or  future  laws  of  such 
other  states  from  companies  of  this  state 
seeking  to  do  business  there/' is  not  uncon- 
stitutional, although  snch  amount  may  be 
greater  than  that  required  by  other  existing 
laws  of  this  state.  People  v.  Fire  Ass'n  etc, 
44  R.  380. 

A  statute  requiring  the  agents  of  insurers 
doing  business  in  the  city  of  New  York,  but 
not  incorporated  under  the  laws  of  New 
York,  to  pay  a  percentage  upon  the  gross 
premiums  received  by  them  for  insurance 
upon  property  in  that  city  to  the  Exempt 
Firemen's  Benevolent  Fund,  is  not  unconsti- 
tutional as  granting  an  exclusive  privilege, 
or  as  giving  money  of  the  state  to  a  private 
undertaking,  or  as  a  tax.  Trustees  etc  Fire- 
men's Fund  v.  Rooms,  45  R.  217. 

It  is  competent  for  the  legislature  to  pro- 
vide a  penalty  against  any  agent  of  a  foreign 
insurance  company  who  shall  act  without 
authority  from  the  state,  although  the  eon- 
tract  is  made  out  of  the  state,  and  provides 
that  he  shall  be  deemed  the  agent  of  the  in* 
sured.    Pierce  v.  People,  46  R.  683, 

INSURANCE  OOMPANIE& 

See  IN8UBAN0B,  VL 

INTENDMENTS. 
See  Pbbsumptioms. 

INTENT. 

Allegation  of,  in  indictment,  see  Homictdx, 

20;  Indictment,  25. 
Assaults  with  special,  see  Assault,  25-41. 
Averment  of  fraudulent,  see  Fobgkry,  11. 
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Corrupt,  to  constitute  usury,  tee  Usury,  2. 

Effect  given  to,  in  construing    deeds,  see 
Deeds,  59. 

Effect  of,  on  question  of  domicile,  see  Dom- 
ain, 7,  8. 

Felonious,  in  forgery,  see  Forgery,  6. 

How  proved,  see  Evidence,  255. 

la  murder,  see  Homicide,  3. 

Of  legislature,  to  bo  followed,  see  Statutes, 
36. 

Of  parties  to  contract,  ascertaining,  see  Con- 
tracts, 62. 

Of  parties  to  writing,  when  provable  by 
parol,  see  Evidence,  90. 

Of  testator,  giving  effect  to,  see  Wills,  68- 
70. 

To  become  a  citizen,  declaration  of,  see  Nat- 
uralization, 3. 

To  defraud  creditors,  see  Fraudulent  Con- 
veyances, 4. 

To  binder  creditors,  see  Assignments,  etc., 
19. 

To  revoke  will,  what  indicates,  see  Wills, 
29. 

INTEBEST. 


[Includes  the  right  to  and  rate  of  Interest. 

Enerally;  and  how  computed.    As  to  usury  and 
i  penalties,  see  that  title.] 


All  parties  in,  must  be  joined  in  equity,  see 
Parties,  16. 

Clause  relative  to,  in  mortgage,  see  Mort- 
gages, 28. 

Itoclarations  against,  see  Evidence,  132. 

Dissolution  of  partnership  by  assignment  of, 
see  Partnership,  73. 

Effect  of  law  of  place  on,  see  Bills  and 
Notes,  248. 

Effect  of  war  on  running  of,  see  War,  31. 

In  land,  what  taxable,  see  Taxes,  11. 

In  laud,  when  subject  of  trespass,  see  Tres- 
pass, 6. 

In  lands,  when  within  statute  of  frauds,  see 
Vendor  and  Purchaser,  6. 

In  profits,  in  lieu  of  salary,  see  Partner- 
ship, 7. 

In  vessel  insured,  description  of,  see  Insur- 
ance, 95. 

Insurable,  against  fire,  see  Insurance,  36, 
37. 

Insurable,  life,  see  Insurance,  65. 

Insurable,  marine,  see  Insurance,  84-89. 

Of  assignee  of  mortgage,  see  Mortgages,  64. 

Of  buyer  of  chattels,  see  Sales,  26. 

Of  cestui  que  trust,  see  Trusts,  55. 

Of  legatee,  under  will,  see  Legacies,  5. 

Of  mortgagee,  see  Mortgages,  27. 

Of  purchaser  at  foreclosure  sale,  see  Mort- 
gages, 103. 
n*  trustees,  see  Trusts,  25. 

Of  witness,  release  of,  see  Witnesses,  39. 

On  advancements,  see  Advancement,  13. 

On  claims  against    decedents'  estates,  see 
Executors,  etc.,  95. 

On  coupons,  see  Coupons,  5. 

On  shares  of  distributee,  see  Distribution, 
9. 


Reports,  see  Vol  time  1* 

Power  of  jury  to  give,  see  Trial,  104. 
Powers  coupled  with,  see  Powers,  6. 
Recovery  of,  in  suit  to  enforce  contract,  see 

Specific  Performance,  44. 
What   acquired   in   locating   railroad,  see 

Railroad  Companies,  17. 
What  passes  by  assignment,  see  Assignment, 

22. 
What  passes  by  will,  see  Wills,  78. 
What  rate  national    bank  may  take,   see 

Banks  and  Banking,  68-70. 
When  added  to  damages,  see  Damages,  45. 
When  agent  chargeable  with,  see  Agency, 

58. 
When  allowed  on  partnership  accounting, 

see  Partnership,  65,  66. 
When  allowed  to  owner  of  land  taken  for 

public  use,  see  Eminent  Domain,  22. 
When  garnishee  liable  for,  see  Attachment, 

109. 
When  guardian  is  liable  for,  see  Guardian 

and  Ward,  33. 
When  may  be  added  to  execution,  see  Ex- 
ecution, 8. 
When  real  party  in,  must  sue,  see  Parties, 

2. 
When  recoverable  from  carrier,  see  Car- 
riers, 122. 
When  recoverable  in  suit  on  bill  or  note,  set 

Bills  and  Notes,  298. 
When  representative  is  chargeable  with,  see 

Exsotuors,  etc.,  136. 
When  trustee  chargeable  with,  see  Trusts, 

48. 

L  The  Right  to  Interest. 
IL  The  Rate  and  Computation. 

L  The  Right  to  Interest, 

1.  In  general.*  —  Interest  is  recoverable 
strictly  as  snob  only  during  the  continuance 
of  the  contract,  and  as  provided  by  its 
terms,  before  breach,  and  not  after.  Mason 
v.  CaUendcr,  72  D.  102. 

Interest  is  a  creature  of  statute,  and  can- 
not be  recovered  unless  authorized  by  it. 
OUy  of  Pekm  v.  Reynolds,  83  D.  244. 

To  decree  accruing  interest  is  error. 
Hundley  v.  Webb,  20  D.  189. 

Where  interest  is  not  payable  on  the  face 
of  the  instrument,  payment  of  the  principal 
bars  an  action  for  the  interest;  but  where  in- 
terest is  stipulated  for  in  the  contract,  it  is 
a  part  of  the  debt,  and  maybe  recovered 
even  after  payment  of  the  principal.  Khvj 
v.  Phillips,  59  IL  238.  Thus  where  a  bequest 
or  contract  is  silent  as  to  interest,  so  that  if 
it  can  be  recovered  at  all  it  can  only  be  re- 
covered as  damages,  an  action  to  recover 
it  cannot  be  maintained  after  payment  of 
the  principal.  American  Bible  Soc  ▼.  Hells, 
28R.82. 

•See  monographic  notes  on  the  right  to,  and  al- 
lowance of  interest,  G  D.  18S-199;  51  u.  277.  2  a 

When  due  on  contracts,  generally, 
E.  814,  Uo. 
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9.  When  allowance  of  interest  is  dis- 
cretionary. — In  an  action  on  a  covenant 
to  pay  property,  it  is  discretionary  with  the 
jury  to  allow  interest  on  the  value  of  the 
property  or  not;  and  if  the  court  instruct 
the  jury  to  find  dimages  to  the  full  amount 
of  interest,  it  will  be  error.  Guthrie  v.  Wick- 
tiffs,  7  D.  746. 

Upon  all  liquidated  demands  evidenced 
by  writing,  interest  accrues  as  a  matter  of 
law;  upon  such  demands  evidenced  by  parol, 
the  jury  may  allow  interest.  CartmiU  v. 
Brown,  10  D.  763. 

The  court  must  direct  the  jury  to  allow 
interest  where  there  is  an  express  contract 
to  pay  interest,  or  to  pay  money  at  a  day 
certain,  or  where  the  money  claimed  has 
been  actually  used;  and  it  is  error  in  such  a 
case  to  leave  the  jury  to  determine  whether 
interest  shall  be  allowed  or  not.  Fridge  v. 
State,  20  D.  463;  New**  v.  Douglass,  16  D. 
317. 

3.  When  allowed  in  actions  involv- 
ing accounts.  — Interest  should  not  be  al- 
lowed on  an  unliquidated  account.  MeConnico 
v.  Curten,  1  D.  640;  Murray  v.  Ware,  4  D. 
637.  But  a  statute  forbidding  the  recovery 
of  interest  on  unliquidated  demands  or  open 
accounts  does  not  preclude  the  recovery  of 
actual  profits  made  by  a  trustee  or  bailee  on 
trust  property,  or  the  adoption  of  lawful  in- 
terest as  the  measure  of  such  profits  in  a 
proper  case;  and  a  tenant  in  common  receiv- 
ing more  than  his  share  of  issues  of  common 
property  is  within  this  rule.  Huff  v.  Mc- 
Donald, 68  D.  487. 

In  an  action  of  book-debt  for  certain  ad- 
vancements made  by  the  plaintiff  for  the  de- 
fendant's use,  where  It  appeared  that  there 
had  been  no  mutual  dealings  between  the 
parties,  that  the  debt  was  due,  and  that  pay- 
ment had  been  unreasonably  delayed,  — 
held,  interest  was  allowable,  though  the  ac- 
count was  unliquidated,  and  there  had  been 
no  agreement  to  pay  interest,  nor  any  par- 
ticular custom  under  which  it  could  be 
claimed.     Selleck  v.  French,  6  D.  185. 

Interest  may  be  recovered  upon  an  account 
for  money  had  and  received,  and  in  all  cases 
of  certain  or  liquidated  damages.  BareUi  v. 
Brown,  10  D.  683. 

In  an  action  for  money  had  and  received, 
where  the  money  was  obtained  by  fraud,  ex- 
tortion, or  oppression,  interest  may  be  recov- 
ered.    Ooddard  v.  Bulow,  9  D.  663. 

It  is  well  settled  that  interest  should  be 
allowed  on  an  acknowledged  balance  due  on 
an  open  account.  BareUi  v.  Brown,  10  D. 
683. 

Where  one  has  retained  money  belonging 
to  another,  it  is  presumed  that  he  kept  it  for 
the  purpose  of  profit,  and  he  must  there- 
fore pay  interest  on  it.  Simpson  v.  Felix, 
16  D.  602. 

Interest  on  the  balance  of  an  unsettled 
account  is  to  be  computed  from  a  reasonable 
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time  after  the  account  accrued,  which  in  or- 
dinary cases  for  work  and  labor  is  one  year. 
Bates  v.  Starr,  21  D.  668. 

Interest  is  recoverable  upon  an  account 
for  goods  sold  from  the  time  the  amount  is 
ascertained  by  the  parties;  And  where  a  de- 
mand is  sued  for  before  a  justice  of  the 
peace,  and  an  appeal  taken  to  the  circuit 
court,  that  court  may  give  judgment  for  a 
sum  larger  than  that  claimed  before  the  jus- 
tice, if  the  excess  accrued  by  way  of  interest. 
Lurton  v.  Gilliam,  33  D.  430. 

Interest  on  an  account  will  not  be  al- 
lowed against  a  minor.  Toft  v.  Pike,  39  D. 
22a 

4.  agents. — Interest  is  recoverable 

against  a  person  intrusted  with  the  collection 
of  money,  who  retains  and  converts  it  to 
his  own  use,  from  the  time  when  the  same 
ought  to  have  been  paid  over.  People  v. 
Oaslierie,  6  D.  263. 

An  agent  entitled  to  retain  property  for 
his  indemnity,  although  he  disposes  of  it 
without  authority,  is  not  chargeable  with 
interest  on  the  proceeds  of  that  property 
during  the  continuance  of  his  lien.  Thompson 
v.  Stewart,  8  D.  168. 

5.  bills  and  notes.  —  A  note  pay- 
able with  interest  from  date,  if  not  punctu- 
ally paid  when  due,  carries  interest  from 
maturity  only.     Fugua  v.  Carriel,  12  D.  46. 

Interest  is  to  be  computed  from  the  date, 
and  not  the  maturity,  of  a  promissory  note 
which  contains  a  stipulation,  if  not  paid 
when  due,  to  bear  interest  at  a  certain  rate. 
Horn  v.  Nash,  63  D.  437. 

Interest  is  not  allowable  to  the  payer,  upon 
a  sum  of  money  paid  upon  account  of  the 
principal  of  a  promissory  note,  previous  to 
the  date  when  the  same  was  to  come  due. 
Drew  v.  Towle,  64  D.  309. 

The  maker  of  a  note  will  not  be  com- 
pelled to  pay  interest,  where,  owing  to  a  con- 
test between  adverse  parties,  it  is  uncertain 
whom  he  ought  to  pay;  until  such  contest 
is  decided,  he  is  not  in  mora.  Miles  v.  Oden, 
19  D.  177. 

A  stipulation  in  a  note,  providing  for  an 
increased  rate  of  interest  after  maturity,  upon 
principal  and  interest,  cannot  be  regarded  as 
a  stipulation  to  pay  interest,  strictly  speak- 
ing, out  an  attempt  to  liquidate  the  damages 
for  a  failure  to  perforin  the  contract.  Mason 
v.  Callender,  72  D.  102. 

Where  a  promissory  note  contains  a  pro- 
vision for  interest,  an  action  may  be  main- 
tained for  the  interest  after  the  principal  has 
been  paid.     Bobbins  v.  Cheek,  2  ft.  348. 

6.  bonds.*  —  In  an  action  of  debt 

upon  a  judgment  for  the  amount  of  the 
penalty  in  a  bond,  the  plaintiff  may  recover 
interest  by  way  of  damages  beyond  the  pen- 
alty of  the  bond  upou  which  the  judgment 
was  founded.    Smitli  v.  Vanderhost,  10  D.  674. 

*  Interest  beyond  peualty  of  bond,  bee  note,  28 
D.  764. 
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A  bond  in  a  penal  sum  does  not  carry  in- 
terest, bat  interest  on  snoh  sum  may  be 
added  by  way  of  damages  for  the  detention 
thereof,  after  it  is  the  duty  of  a  surety  to 

Ky  the  same.    Bank  of  Brighton  v.  Smith, 
D.  144;  Mower  *.  Kin,  29  D.  748. 

Interest  is  recoverable  in  an  action  on  a 
Vond  given  in  the  amount  actually  due,  and 
tot  in  a  penalty.  Fraser  v.  Little.  87  D. 
141. 

Interest  is  not  recoverable  in  an  action  on 
a  bond  given  in  a  penalty.    lb. 

Interest  may  be  recovered  on  the  penalty 
of  a  bond.     Wyman  v.  Robinson,  40  R.  360. 

Interest  on  a  lost  bond  will  be,  allowed  un- 
less the  defendant  tenders  payment.  Bee- 
tor  v.  Mark,  13  D.  600. 

Interest  from  maturity  is  recoverable  on 
interest  warrants  attached  to  municipal 
bonds  payable  to  bearer.  In  a  suit  upon 
such  warrants,  their  presentation  at  the 
place  of  payment  specified  need  not  be 
averred-  City  of  JeJfersonviUe  v.  Pattereon, 
89  D.  448. 

The  interest  on  municipal  bonds  and 
those  of  private  corporations  as  apportion- 
able.     Wilson'*  Appeal,  56  R.  214. 

7. coupons.  —Interest,  by  way  ef 

damages,  is  recoverable  upon  the  overdue 
coupons  or  interest  warrants  of  railroad 
bonds  from  the  time  of  demand  and  refusal 
of  payment.  WMtaker  v.  Hartford  etc  B.  B. 
Co.,  5  R.  547. 

8. debts.  —  When  a  person  indebted 

to  another  knows  what  sum  he  is  to  pay 
and  when  he  is  to  pay  it,  he  must  pay  in- 
terest    Hunt  v.  Jucke,  1  D.  555. 

Interest  is  recoverable  when  indebtedness 
is  founded  on  a  money  transaction,  as  where 
money  is  lent  or  advanced  for  the  use  of  an- 
other, or  had  and  received  for  another's  use. 
Aikin  v.  Peay,  53  D.  684;  Dilworih  v.  Sin- 
derting,  2  D.  469. 

Interest  is  allowable  in  all  cases  where, 
either  by  express  contract  or  by  implication, 
it  is  the  duty  of  a  party  to  pay  over  money 
due  without  any  previous  demand  of  the 
creditor.    Foote  v.  Blanchard,  83  D.  624. 

A  party  who  has  fraudulently  obtained  or 
wrongfully  detained  the  money  of  another 
is  liable  for  interest  from  the  time  of  his  so 
obtaining  or  detaining  the  same.  Wood  v. 
Bobbins,  6  D.  182. 

Interest  is  allowed  against  a  garnishee, 
where  he  withheld  more  money  from  his 
creditor  than  was  necessary  to  discharge  the 
garnishment.    Sichnan  v.  Lapsley,  15  D.  596. 

Interest  is  due  upon  a  debt  past  due, 
though  not  claimed  by  the  declaration,  in- 
terest being  an  incident  of  course  of  such 
debt.  Washington  v.  Planters1  Bank,  28  D. 
333. 

Interest  is  generally  payable  on  a  delay  in 
the  payment  of  a  principal  sum  or  debt. 
Curtis  v.  Adlcins,  68  D.  422;  McKmney  v. 
8pringer,  54  D.  47a 


Interest,  after  tender  of  the  debt  made 
pursuant  to  an  agreement  between  the 
parties,  should  not  be  cast  on  such  debt. 
McNeUr.  CaU,  51  D.  188. 

Municipal  corporations  are  not  required 
to  pay  interest  on  their  indebtedness,  for 
the  reason  that  they  are  presumed  to  have 
exhausted  all  their  powers  of  taxation  for 
the  payment  of  their  debts,  and  are  not 
named  in  the  act  regulating  interest  on  in- 
debtedness. City  ofPekm  v.  Reynold*  83  D. 
244. 

Indebtedness  of  a  municipal  corporation 
does  not  bear  interest,  in  the  absence  of  an 
express  agreement  to  that  effect,  and  of 
legislation  giving  power  to  contract  for  the 
payment  of  interest,    lb, 

A  loan  to  a  corporation,  payable  at  a  fixed 
time  and  plaoe,  does  not  bear  interest  after 
the  time  so  fixed  for  payment,  whether  the 
bond  or  evidence  of  indebtedness  be  pre- 
sented or  not;  and  it  is  not  necessary,  to 
escape  after-accruing  interest,  that  the 
amount  of  the  loan,  with  accumulated  in- 
terest at  the  time  of  payment,  be  kept 
separate  from  the  other  funds  of  the  com- 
pany, if  it  can  be  shown  that  funds  sufficient 
for  payment  were  at  all  times  in  hand.  Bit* 
len  ▼.  Lehigh  Coal  etc  Co.,  86  D.  618. 

An  act  providing  that  debts  not  thereto- 
fore bearing  interest  shall  bear  interest  is 
void,  so  far  as  it  relates  to  debts  contracted 
before  its  passage.  Ooggane  v.  Twmipseed, 
7R.  23. 

9.  executors  and  administra- 
tors. —  Interest  may  be  allowed  an  execu- 
tor on  sums  advanced  by  him.  McCasnpbeU 
v.  MeCampbell,  15  D.  48. 

10.  guardians  and  trustees.  — 

A  guardian  is  liable  to  pay  interest  where 
he  has  failed  to  deliver  up  his  ward's  prop- 
erty according  to  the  stipulation  of  bis  bona, 
or  has  need  the  money.  Fridge  v.  State,  20 
D.  463. 

1 1. judgments  and  decrees.  — 

Judgments  at  common  law  carried  no  in- 
terest.    T/iomoson  v.  Monrow,  56  D.  318. 

At  common  law,  a  judgment  did  not  carry 
interest,  when  an  execution,  or  a  scire  facias  to 
revive  it,  was  issued  upon  it.  But  if  a  new 
action  were  brought  upon  the  judgment,  then 
interest  was  allowed.  Collate  v.  McLeod,  49 
D.  376. 

A  judgment  upon  whioh  it  is  agreed  that 
no  execution  shall  issue  until  the  plaintiff 
has  perfected  his  title  to  certain  land  for 
which  the  bond  that  supported  the  judgment 
was  given  carries  interest.  8haUer  v.  Brand, 
6D.  482. 

Prior  to  the  act  of  April  13,  1813,  interest 
on  a  judgment  could  not  be  levied,  unless  it 
f( 


or  a  penalty,  and  the  amount,  includ- 
ing interest,  was  within  the  penal  sum.  De 
la  Vergney.  Bvsrtson,  19  D.  411. 

Interest  on  a  decree  in  a  foreclosure  suit 
runs  according  to  the  legal  rate,  and  not 
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Residuary  bequests,  though  made  payable 
infaturo,  carry  interest  in  tne  mean  time  to 
the  legatee,     lb. 

A  vested  legacy  payable  at  a  future  day 
does  not  carry  interest  to  the  legatee  if  such 
legatee  is  not  the  testator's  child,  nor  one 
toward  whom  he  stands  in  loco  parentis,  the 
bequest  not  being  a  residuary  legacy,  and 
no  provision  appearing  in  the  will  from 
which  it  oan  be  reasonably  inferred  that  the 
testator  designed  to  give  the  legatee  the  in- 
terest accrning  thereon.  Such  interest 
would  then  go  to  the  residuary  legatee.     lb. 

A  particular  legatee  is  entitled  to  interest 
upon  his  legacy  before  suit  brought  to  re- 
cover the  same,  only  when  his  case  is  within 
the  provisions  of  article  1624  of  the  Louisi- 
ana oode.    Pena  r.  New  Orleans,  71  D.  506. 

A  pecuniary  legacy  for  support  and  main- 
tenance draws  interest  from  the  testator's 
death.     Toumaend's  Appeal,  51  R.  523. 

A  legacy  of  a  fund  in  trust  to  pay  the  in- 
come to  the  testator's  granddaughter,  the 
trustee's  daughter,  or  such  portion  as  he 
might  consider  best,  and  payable  within  one 
year  from  the  testator's  death,  at  the  con- 
venience of  the  executor,  does  not  draw  in- 
terest until  a  year  from  the  testator's  death. 
Bartlett  v.  Slater,  55  R.  73. 

A  will  gave  twenty-one  legacies,  and  di- 
rected that  if  the  testatrix's  estate  should 
be  insufficient  to  pay  all,  the  first  fifteen 
should  be  first  paid,  and  the  balance  ap- 
plied pro  rata  to  the  rest.  The  only  estate 
of  the  testatrix  was  a  residuary  interest  in 
property  subject  to  a  life  estate.  The  life 
tenant  survived  the  testatrix,  and  when  she 
died,  the  first  fifteen  legacies,  with  interest 
from  a  year  from  the  death  of  the  testator, 
amounted  to  more  than  the  whole  residuary 
estate.  Held,  that  the  legacies  drew  inter- 
est only  from  the  death  of  the  life  tenant. 
Wheeler  v.  Ruthven,  30  R.  315. 

14.  mortgages.  —  Interest  is  re- 
coverable on  a  mortgage  beyond  the  penalty 
of  a  bond  given  as  collateral  security  for  the 
same  debt,  even  though  not  recoverable  in 
an  action  on  the  bond.  Mower  v.  Kip,  29 
D.  743. 

15.  unliquidated  demands  for 

damages.  —  Interest  will  not  be  allowed 
on  an  unliquidated  claim.  Foster  v.  Dupre, 
12  D.  466. 

Interest  should  be  allowed,  though  the 
demand  is  unliquidated,  wherever  a  debtor 
is  in  default  in  paying  money,  delivering 
property,  or  rendering  services  pursuant  to' 
his  contract,  if  the  amount  can  be  ascer- 
tained by  an  inquiry  concerning  the  value. 
Van  Rensselaer  v.  Jewett,  51  D.  275. 

Interest  may  be  given  as  part  of  damages, 
in  an  action  of  trover  or  trespass,  from  the 
time  of  the  conversion  or  injury  complained 
of.     Rippey  v.  Miller,  62  D.  177. 

In  case  of  loss  for  which  the  carrier  is 
found  to  be  liable,  interest  is  recoverable 


according  to  the  rate  specified  in  the  mort- 
gage.    Wernwag  v.  Brown,  26  D.  433. 

Interest  on  a  judgment  of  another  state 
should  not  be  allowed,  where  there  is  no 
evidence  showing  that  the  common  law  of 
such  state  has  toen  altered  by  statute. 
Thompson  ▼.  Monrow,  56  D.  318. 

Interest  is  allowed  upon  all  judgments  ob- 
tained in  Texas.  Finley  v.Carothers,  60  D.  179. 

19.  leases  — Claims  for  rent. — 

Interest  is  recoverable  upon  rent  from  the 
time  when  the  rent  became  due  by  the  lease, 
notwithstanding  it  was  payable  in  produce 
or  services  instead  of  in  money.  Van  Rens- 
selaer t.  Jewett,  51  D.  275;  unless,  from  the 
conduct  of  the  landlord,  it  may  be  inferred 
that  he  does  not  mean  to  insist  on  it,  or 
unless  he  acts  in  an  oppressive  manner  by 
demanding  more  than  is  due,  where  the 
tenant  is  willing  to  do  justice,  or  there  are 
ether  equitable  circumstances  making  the 
charge  of  interest  improper.  Obermyer  v. 
Nichols,  6  D.  439.  Contra,  Breckenridge  v. 
Brooks,  12  D.  401. 

18.  legacies,  annuities,  etc.  — 

Interest  on  legacies  is  payable  only  from  the 
time  when  they  become  actually  due.  OusUs 
v.  AdHns,  68  D.  422;  BirdsaU  v.  Hewlett,  19 
D.  392. 

A  devisee  of  land  chargeable  with  the 
payment  of  a  legacy  is  liable  for  interest 
on  the  legacy  from  the  time  it  was  payable, 
although  no  payment  was  demanded.  Olen 
v.  Fisher,  10  D.  310;  Van  Bvamer  v.  Hoff* 
man,  1  D.  162. 

The  product  or  interest  of  specific  legacies 
or  bequests  which  are  in  law  considered  as 
severed  from  the  bulk  of  testator's  property 
by  the  will  itself,  from  the  time  of  testators 
death,  go  with  the  principal  to  the  legatees, 
unless  the  will  directs  otherwise.  Custis  v. 
AdHns,  68  D.  422. 

General  pecuniary  legacies  are  not  due 
and  payable  until  one  year  after  testator's 
death,  unless  the  will  directs  otherwise,  and 
they  therefore  do  not  bear  interest  until 
after  the  expiration  of  that  time;  but  if  the 
time  for  payment  is  named  by  the  testator, 
the  legacies  carry  interest   from   the  ap- 

Cted  time  of  payment  only,  even  if  the 
„  lies  are  vested.  lb. 
An  exception  to  rule  that  general  pecuni- 
ary legacies  carry  interest  only  from  the 
time  when  they  become  due  is  found  in 
eases  where  the  legatee  is  testator's  child, 
or  one  toward  whom  he  stands  in  loco 
parentis,  or  where,  from  the  terms  of  the 
will,  it  is  manifest  that  the  testator  intended 
the  legatee  should  have  the  interest  accruing 
before  the  time  of  nayment.  In  the  former 
case,  interest  is  given  by  way  of  main- 
tenance, where  the  child  has  no  other  pro- 
vision; in  the  latter  case,  the  legacy  will 
not  carry  interest,  unless  the  intention  be 
directly  expressed  in  the  will  or  clearly  im- 
plied from  its  terms,     lb. 
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upon  the  value  of  the  property  from  the  day 
of  its  lots.  Mote  ▼.  Chicago  etc  R.  R.  Co.,  1 
It  212. 

In  an  action  for  damages  for  broach  of 
warranty  on  the  sale  of  garden  seeds,  inter- 
est on  the  damages  from  the  time  the  crop 
would  have  been  harvested  and  sold  oannot 
be  recovered.      Wldte  v.  Miller,  27  R.  13. 

An  award  of  damages  for  the  exclusive  use 
of  land  taken  by  a  railway  corporation  draws 
interest  from  the  date  of  filing  of  the  loca- 
tion.    Old  Colony  v.  Miller,  28  R.  194. 

In  an  action  for  breach  of  a  contract  to 

hire  rooms  for  a  certain  time  at  an  agreed 

price,  interest  must  be  awarded  upon  the 

recovery,  as  matter  of  law.    De  Lavallette  v. 

Wendt,  31  R.  494. 

In  an  action  of  damages  for  destruction  of 
property  by  negligence,  interest  on  the  dam- 
ages from  the  time  of  destruction  is  allow- 
able.  City  of  Allegheny  v.  Campbell,  52  R. 
478. 

16. vendor  and  purchaser.  —  In- 
terest does  not  run  on  the  unpaid  purchase- 
money  stipulated  to  be  paid  on  a  contract 
for  the  sale  of  land,  where  the  terms  do  not 
provide  for  the  payment  of  interest,  nor  will 
the  obtaining  possession  under  the  contract 
create  an  equitable  obligation  to  pay  interest. 
Lo/land  v.  Maull,  12  D.  106. 

If  the  purchaser  were  really  and  bona  fide 
ready  to  make  payment,  and  intended  to  do 
so,  but  was  prevented  from  so  doing  by  the 
act  of  the  vendor,  the  latter  will  not  be  en- 
titled to  interest.     Hart  v.  Brand,  10  D.  715. 

A  vendor  who  covenants  to  clear  the  prop- 
erty from  encumbrances  is  not  entitled  to 
interest  on  the  unpaid  purchase-money  until 
he  removes  the  encumbrances,  and  notifies 
the  purchaser.  Bouihemy  v.  Ducournau,  12 
D.  486. 

Interest  should  be  allowed  upon  the  amount 
in  a  bond  for  payment  of  purchase-money  of 
land  which  contains  a  condition  that  upon 
the  failure  of  the  vendee  to  obtain  title  from 
a  third  person,  the  obligation  is  to  be  void, 
when  the  vendee  has  been  given  possession, 
and  has  continued  to  hold  it,  neglecting  to 
obtain  the  legal  title,  Bailey  v.  James,  62 
D.  659. 

A  cash  sale  bears  interest  from  the  date 
thereof,  though  the  day  of  payment  be  post- 
poned until  the  happening  of  some  future 
event.     Parke  v.  Foster,  71  D.  221. 

A  purchaser  of  goods  for  cash,  payable  on 
delivery,  is  chargeable  with  interest  from 
the  date  of  the  delivery,  in  case  of  non-pay- 
ment.    Foote  v.  Blanchard,  83  D.  G24. 

17.  When  allowed  only  after  de- 
mand. —  Where  money  is  payable  on  de- 
mand, interest  does  not  accrue  until  a  demand 
is  made;  when  no  time  is  mentioned,  the 
money  is  payable  immediately,  without  a 
demand,  and  interest  accrues  immediately. 
Freehand  v.  Edwards,  2  D.  620. 

Interest  runs  from  the  service  of  the  writ, 


no  previous  demand  having  been  mads. 
Haven  v.  Foster,  19  D.  353. 

Interest  does  not  accrue  until  demand  for 
repayment  is  made,  where  money  has  been 
paid  under  a  mistake  of  law.  Northrop  v. 
Graves,  50  D.  264. 

Interest  is  recoverable  on  money  due  for 
labor,  after  a  demand  of  payment  made  at 
the  expiration  of  a  reasonable  time.  Ford 
v.  TirreU,  69  D.  297. 

Where  a  note  was  expressed  payable  on 
demand, — held,  interest  was  to  be  allowed 
only  from  the  time  of  demand,  and  no  de- 
mand having  been  made  until  the  action  was 
brought,  interest  was  allowed  from  that 
time.  Scudder  v.  Morris,  4  D.  382;  Cannon 
v.  Btggs,  10  D.  677. 

II.  The  Rati  and  Computation. 

18.  At  common  law.  —  The  doctrine  of 
the  common  law  which  regarded  interest  as 
unlawful  is  not  applicable  to  our  state  of 
society;  but  by  the  common  law  as  here 
adopted,  no  rate  of  interest  is  illegal,  unless 
so  great  as  to  be  deemed  unconscionable. 
HonylOon  v.  Page,  9  D.  30. 

19.  I*aw  of  place.* — The  rate  is  gov- 
erned by  the  lex  led  contractus.  Holley  v. 
Holley,  12  D.  342;  Ayer  v  Tilden,  77  D.  355. 

A  contract  made  in  another  state,  between 
its  citizens,  and  to  be  performed  there,  by 
which  interest  beyond  six  per  cent  per  an- 
num was  agreed  to  be  paid,  must  be  gov- 
erned by  the  lex  loci  contractu*,  and  will 
therefore  be  held  void,  it  being  oj  declared 
by  statute  in  that  state.  And  such  contract, 
though  void  by  a  penal  statute,  cannot  be 
enforced  here.     Hougldon  v.  Page,  9  D.  30. 

Where  bonds,  and  a  mortgage  to  secure 

Eayment  thereof,  are  made  in  New  York, 
etween  parties  resident  there,  and  no  pro- 
vision is  made  for  the  payment  of  the  bonds 
elsewhere,  they  are  presumably  to  be  paid 
in  New  York,  and  interest  is  to  be  computed 
according  to  the  laws  oi  that  state,  although 
the  mortgage  given  to  secure  them  is  made 
upon  real  estate  in  Rhode  Island.  Kava- 
naugh  v.  Day,  14  R.  691. 

And  where  the  interest  is  payable,  not  as 
interest,  but  as  damages  for  the  non-payment 
of  the  bonds  at  their  maturity,  the  same  rule 
applies,  and  interest  is  to  be  computed  ac- 
cording to  the  laws  of  the  place  where  de- 
fault is  made.    lb. 

Final  judgment  should  not  be  given  in  an 
action  upon  a  note,  made  in  another  state, 
until  the  rate  of  interest  in  such  state  has 
been  ascertained  by' a  jury.  Cooke  v.  Craw* 
ford,  46  D.  93. 

Interest  on  a  contract  made  in  one  country, 
and  to  be  performed  in  another,  will  be  com- 
puted according  to  the  law  of  the  latter. 
Roberts  v.  McNeely%  78  D.  261.    Accordingly, 

*  Interest  on  promissory  note  made  In  one 
state  and  payable  in  another,  see  note,  65  ft.  6ft- 
tiltf. 
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where  a  Chinese  merchant  residing  at  Can- 
ton consigned  goods  to  a  merchant  in  New 
York,  and  which  were  delivered  to  his  agent 
at  Canton,'  to  he  sold  by  him,  and  the  net 
proceeds  to  be  remitted  to  the  consignor  at 
Canton,  it  was  held  that  the  consignor  was 
entitled  to  recover  interest  only  according 
to  the  law  of  New  York,  and  not  according 
to  the  law  or  custom  of  Canton.  Farming  v. 
Consequa,  8  D.  442.  And  where  a  promis- 
sory note  is  made  in  Canada,  and  indorsed 
in  Vermont,  in  both  of  which  places  the  rate 
of  interest  is  six  per  cent,  and  payable  in 
New  York,  where  the  rate  is  seven  per  cent, 
both  makers  and  indorsers  are  liable  to  pay 
the  New  York  rate  of  interest  as  damages 
for  delay  in  payment  of  such  note.  Peck  v. 
Mayo,  39  D.  205. 

Where  a  contract  is  executed  in  one  state, 
to  be  performed  in  another,  whether,  upon  a 
breach  thereof,  interest  may  be  recovered 
by  way  of  damages,  and  if  so,  the  rate,  none 
being  expressly  agreed  upon,  depends  upon 
the  laws  of  the  place  of  performance,  and 
not  upon  the  custom  of  merchants  of  that 
place.  Cooper  v.  Sanaford,  26  D.  239;  Lapice 
v.  Smith,  33  D.  655. 

Any  rate  of  interest  authorized  by  the  lex 
loci  contractus  or  lex  loci  solutionis  will  be  rec- 
ognised and  enforced  in  the  courts  of  other 
governments,  whose  laws  would  otherwise 
make  such  rates  of  interest  usurious.  Mo 
Allister  v.  Smith,  65  D.  651;  Chapman  v. 
Robertson,  31  D.  264. 

A  note  given  for  merchandise  is  not  usuri- 
ous, where  it  is  made  in  one  state  and  pay* 
able  in  another,  if  the  rate  of  interest  does 
not  exceed  the  lawful  rate  of  the  latter  state. 
Boberts  v.  McNcely,  78  D.  261. 

20.  Effect  of  statutory  provisions 
fixing  rate.  —  An  act  changing  the  rate  of 
interest  operates  only  on  contracts  made 
and  debts  incurred  after  the  law  went  into 
operation.  North  R.  Jf.  Co.  v.  Shrewsbury 
Church,  53  D.  258. 

Interest  follows  the  contract  according  to 
the  law  in  existence  at  the  time  and  place 
of  the  contract,  or  of  the  performance  of  it, 
and  a  subsequent  change  in  the  legal  rate 
does  not  affect  the  contract.  Consequently, 
where  the  legal  rate  was  six  per  cent  at  the 
time  a  contract  was  entered  into,  but  was 
afterwards  changed  to  ten,  it  is  improper  to 
allow  six  per  cent  up  to  that  time,  and  ten 
per  cent  afterwards.  Aguirre  v.  Packard, 
73  D.  645;  Let  v.  Davis,  10  D.  746;  Seymour 
v.  Continental  Life  Ins.  Co.,  26  R.  469. 

A  judgment  was  entered  when  the  legal 
rate  of  interest  was  six  per  cent.  Held, 
that  such  rate  was  not  to  be  increased  after 
the  passage  of  an  act  making  seven  per  cent 
the  legal  rate.  Cox  v.  Marlatt,  13  R.  454. 
a  P.,  O'Brien  v.  Young,  47  R.  64. 

A  note  providing  for  a  conventional  rate 
of  interest,  but  omitting  to  provide  for  the 
rate  of  interest  after  maturity,  draws  the 


legal  rate  after  maturity.  Burns  v.  Ander- 
son,  34  R.  250;  Baton  v.  BoissonnauU,  24  R. 
52. 

A  judgment  bears  eight  per  cent  interest, 
regardless  of  the  rate  on  the  original  indebt- 
edness.    Townsend  v.  Smith,  70  D.  400. 

A  written  promise  to  pay  interest  exceed- 
ing legal  rate,  on  a  debt  already  existing  and 
accrued,  for  the  time  the  debt  has  been  run- 
ning before  the  promise,  is  without  consid- 
eration, and  void  as  to  the  excess;  but  a 
written  promise  to  pay  more  than  lawful 
interest  on  such  existing  debt  from  the  date 
of  the  promise  until  payment  is  binding,  the 
forbearance  being  a  sufficient  consideration* 
Adams  v.  Hastings,  65  D.  496. 

A  special  statute  authorizing  a  corpora- 
tion to  take  a  rate  of  interest  greater  than 
that  allowed  by  the  general  law  is  uncon- 
stitutional. Cordon  v.  Winchester  Building 
Ass'n,  23  R.  713. 

21.  When  conventional  rate  gov- 
erns.* —  Money  demands  draw  interest 
after  maturity  at  the  rate  expressed  in  the 
written  contract,  notwithstanding  nothing  is 
expressly  said  about  interest  after  maturity; 
and  it  is  only  where  no  rate  is  agreed  upon 
that  the  statute  takes  effect.  Kohler  v. 
Smith,  56  D.  369;  Overton  v.  Bolton,  24  R. 
367;  Briggs  v.  WinsmUh,  30  R.  46;  Union 
Inst,  for  Savings  v.  City  of  Boston,  37  R.  305; 
Menders  v.  Cray,  45  R.  414;  Kellogg  v.  Lav- 
ender, 48  R.  839;  Daniel  v.  Oihson,  53  R.  845. 

The  rate  of  interest  specified  in  a  promis- 
sory note  continues  after  maturity  and  until 
judgment  or  the  note  is  paid,  notwithstand- 
ing the  rate  specified  is  greater  than  that  es- 
tablished by  law  upon  notes  in  which  the  rate 
is  not  specified.  Brewster  v.  Wakefield,  69 
D.  343;  PMnney  v.  Baldwin,  61  D.  62;  Mason 
v.  Callender,  72  D.  102;  Cox  v.  8mUli,  90  D. 
476;  Paine  v.  Caswell,  28  R.  21.  Contra, 
Newton  v.  Kennerly,  25  R.  592. 

A  note  payable  one  day  after  date,  and 
bearing  a  conventional  rate  of  interest 
greater  than  the  legal  rate,  but  containing 
no  provision  for  the  rate  of  interest  after 
maturity,  draws  the  same  rate  of  interest 
after  as  before  maturity.  Shaw  v.  Rigby,  43 
R.  96;  and  parol  evidence  of  the  intention  of 
the  parties  is  inadmissible.  Casteelv.  Walker, 
48  R.  5. 

The  legal  rate  of  interest  applies  only  when 
no  rate  is  specified  in  a  promissory  note;  the 
agreement  fixing  the  rate  overrides  and 
supersedes  the  application  of  the  general 
statutory  rate.  Brewster  v.  Wakefield,  69 
D.  343. 

A  sealed  note  payable  twelve  months  after 
date,  "with  interest  at  twelve  and  a  half 

*  Interest  after  maturity,  whether  controlled  by 
the  contract  or  by  statute,  tee  note,  47  R.  70-75. 

Stipulation  to  pay  higher  rate  after  maturity, 
see  note.  63  D.  488-440. 

Rate  prevailing  after  maturity  of  obligation, 
see  note,  30  R.  47-60. 
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per  cent  per  annum,  interest  payable  annu- 
ally," and  described,  in  a  contemporaneous 
mortgage  executed  to  secure  it,  as  a  note 
"  with  interest  thereon  at  the  rate  of  twelve 
and  a  half  per  cent  per  annum  till  paid," 
draws  the  same  rate  of  interest  after  matu- 
rity as  before.  Mobley  v.  Davega,  42  R.  632; 
Cecil  v.  Hick,  26  R.  391. 

A  sealed  note  payable  one  day  after  date, 
"  with  interest  at  the  rate  of  two  per  cent  a 
month,"  bears  that  interest  after  maturity. 
Pieeterr.  Pieeter,  53  R.  711. 

Contracts  in  writing  to  pay  a  specified  rate 
of  interest  are  no  exception  to  rule  of  con- 
struction of  contracts  in  writing;  the  mani- 
fest intention  of  the  parties  controls  the 
legal  effect,  and  where  the  intention  is  doubt- 
ful, the  contract  is  construed  most  strongly 
aga\nst  the  promisor.  Brewster  v.  Wake- 
field, 69  D.  343. 

Interest  as  damages  for  the  non-payment 
of  overdue  railroad  bonds,  issued  by  the 
state's  authority  at  a  higher  rate  of  interest 
than  other  contracts  for  the  payment  of 
money,  must  be  allowed  at  the  same  rate  as 
before  they  fell  due.  Beckwith  v.  Trustee 
etc,  76  D.  599. 

29.  Bides  for  computation,  gener- 
ally.* — If  an  erroneous  rule  for  calculating 
interest  is  adopted  with  the  knowledge  and 
sanction  of  the  parties,  though  adopted 
ignorantly,  it  is  a  mistake  of  law.  If  an 
erroneous  calulation  is  adopted,  it  is  a  mis- 
take of  fact.     Baker  v.  Baker,  75  D.  243. 

Interest  payable  annually  bears  simple  in- 
terest from  time  it  falls  due  until*  paid;  and 
payments  are  to  be  applied,  —  1.  In  satis- 
faction of  the  interest  due  upon  interest; 
2.  In  payment  of  interest  due  on  the 
principal;  and  3.  In  payment  of  the  prin- 
cipal. But  in  no  case  can  any  part  of  the 
interest  upon  interest  be  made  to  bear  in- 
terest   Anketel  v.  Convene,  91  D.  115. 

When  a  promissory  note  is  given,  with  a 
stipulation  that  the  interest  is  to  be  paid 
annually  or  semi-annually,  the  maker  is 
chargeable  with  interest  at  the  like  rate  upon 
each  deferred  payment  of  interest,  as  if  he 
had  given  a  promissory  note  for  the  amount 
of  such  interest.  By  this  mode  of  computa- 
tion, compound  interest  is  not  given,  but  a 
middle  course  is  taken  between  simple  and 
compound  interest  Bledsoe  v.  Nixon,  12  R. 
642. 

Under  a  contract  for  the  payment  of  in- 
terest at  a  specified  rate  annually,  upon  de- 
fault of  payment,  interest  on  the  interest 
will  be  computed  at  six  per  cent  Cramer 
v.  Lepper,  20  R.  756. 

98.  where  part  payments  are 

made. — Rule  for  casting  interest,  when 
partial  payments  have  been  made,  is  to  ap- 
ply the  payments  in  the  first  place  to  the 
discbarge  of  the  interest  then  due.     If  the 

*  Rules  for  computing  interest,  see  note*  50  IX 
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payment  exceeds  the  interest,  the  surplus 
goes  towards  discharging  the  principal;  and 
the  subsequent  interest  is  to  be  computed  on 
the  balance  of  the  principal  remaining  due. 
If  the  payments  be  less  than  the  interest, 
the  surplus  of  interest  must  not  be  taken  to 
augment  the  principal;  but  interest  con- 
tinues on  the  former  principal  until  the 
period  when  the  payments,  taken  together, 
exceed  the  interest  due;  and  then  the  sur- 
plus is  to  be  applied  towards  discharging  the 
principal,  and  interest  is  to  be  computed  on 
the  balance  of  principal,  as  before.  Bart  v. 
Dorman,  50  D.  285;  Connecticut  v.  Jackson,  7 
D.  471;  Huner  v.  DooUttle,  54  D.  489;  Rinew 
y.  HiU,  55  D.  119;  Baker  v.  Baker,  75  D. 
243. 

24.  When  compound  interest  will 
be  allowed.* — Compound  interest  may  be 
allowed  in  some  oases.  Myere  v.  Myere,  16 
D.  648. 

Compound  interest  is  not  usury.  Bale  v. 
Hale,  78  D.  490. 

Computation  of  interest  upon  interest, 
turned  into  principal,  does  not  increase  the 
rate  of  interest  npon  the  amount  of  the  origi- 
nal loan,  and  does  not  constitute  usury.     /&- 

A  contract  to  pay  interest  on  interest  not 
yet  due  is  inequitable,  and  will  not  be  en- 
forced; although  if  the  interest  is  due,  it 
may  be  added  to  the  principal,  and  a  con- 
tract to  pay  interest  on  such  new  principal 
will  be  upheld.  Maeon  ▼.  Callender,  72  D. 
102;  Hale  v.  Hale,  78  D.  490. 

Parties  to  a  loan  may  lawfully  agree,  when 
it  is  made,  that  if  the  interest  is  not  paid  at 
the  time  stipulated,  it  shall  be  treated  as 

?rincipal,  and  bear  interest  Hale  v.  Hale, 
8  D.  490. 

Money  due  for  interest  may,  by  agree- 
ment, be  changed  into  principal  to  bear  in- 
terest in  future,  but  not  otherwise.  Interest 
cannot  be  calculated  on  interest  for  several 
years  in  arrears.  Banke  v.  McCteUan,  87  D. 
594.  Bat  suoh  an  agreement  must  be  sup- 
ported by  a  sufficient  consideration.  Young 
v.  HiU,  23  R.  99. 

Agreements  to  pay  interest  in  future, 
upon  interest  already  accrued,  hare  a  consid- 
eration in  the  forbearance  of  payment;  but  a 
retrospective  agreement  to  pay  interest  on 
interest  must  be  supported  by  other  con- 
sideration than  the  moral  obligation  of  the 
debtor  to  compensate  his  creditor  for  a  loss 
of  interest     lb. 

In  equity,  as  a  general  rule,  interest  upon 
interest  is  never  allowed.  However,  when 
the  sum  is  ascertained,  and  the  annual  pay- 
ment of  it  forms  part  of  the  contract,  where 
it  is  so  specific  that  an  action  of  debt  may 
be  sustained,  and  interest  recovered  by  way 
of  damages  for  the  detention,  and  particu- 
1  — ly  where  the  payment  of  the  principal 
sum  is  postponed  to  a  very  distant  period, 

*  Interest  on  interest,  when  recoverable,  see 
note,  34  R.  10L 
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where  there  is  an  agreement  to  pay  it. 
Brecktnridge  v.  Brooks,  12  D.  401. 

Compound  interest  is  not  sanctioned  by 
the  Nevada  act  "in  relation  to  money  of 
account  and  interest."  Cox  v.  Smith,  90  D. 
476. 

Contracts  for  future  compound  interest 
will  not  be  enforced  in  equity,  nor,  it  seems, 
at  law.    lb. 

A  practice  1>y  a  storekeeper  to  balance  his 
books  annually,  and  charge  interest  on  the 
balance  of  a  running  account,  where  there 
has  been  no  settlement,  is  illegal.  Graham 
v.  WUUams,  16  D.  669. 

A  executed  his  bond  to  B,  conditioned  for 
the  payment  of  a  sum  of  money,  with  annual 
interest.  A  was  the  agent  of  B,  and  had  the 
bond,  with  the  other  securities  of  B,  in  his 
hands.  A  annually  computed  the  amount 
due  upon  the  bond,  compounding  the  interest, 
and  entering  the  result  on  the  bond.   At  the 
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upon  the  faith  of  the  regular  and  punctual 
discharge  of  the  interest,  interest  upon  in- 
terest ought  to  be  allowed.  Kcnnon  v.  Dick- 
ins,  2  D.  642. 

Interest  upon  interest  is  never  allowed 
except  upon  a  settlement  of  accounts  be- 
tween the  parties,  after  interest  had  become 
due,  or  upon  an  agreement  for  that  purpose, 
subsequent  to  the  original  contract,  or  upon 
a  master's  report,  which  has  been  confirmed, 
computing  the  principal  and  interest  due. 
Connecticut  v.  Jackson,  7  D.  471. 

Where  one  gives  a  bond  for  the  payment 
of  a  certain  sum,  conditioned  to  pay  the  in- 
terest, together  with  one  third  of  the  prin- 
cipal, annually,  until  the  whole  was  paid,  it 
was  held  that  interest  was  collectible  on  un- 
paid installments  of  interest  after  they  be- 
came due.     OibbsY.  Clusolm,  10  D.  660. 

Interest  on  a  promissory  note  which  is 
not  paid  when  it  becomes  due  must  be 
added  to  the  principal,  and  thereafter  the 
aggregate  will  bear  interest.  Doig  v.  Bark- 
ley,  45  D.  762. 

When  payment  of  interest  at  stated  peri- 
ods forms  part  of  a  contract,  and  the  payment 
of  the  principal  sum  is  postponed  to  a  distant 
day,  upon  faith  that  the  interest  will  be 
punctually  and  regularly  paid  at  the  times 
agreed  upon,  interest  may  be  recovered  upon 
interest  from  the  time  it  falls  due.  Hatt  v. 
Hale,  78  D.  490;  Talliaferro  v.  King,  36  D. 
140;  Preston  v.  Walker,  96  D.  140;  Calhoun 
v.  Marshall,  34  R.  99. 

Where  one  has  rendered  himself  liable  for 
the  hire  of  slaves  for  a  number  of  years,  it 
will  be  charged  as  payable  annually,  and  in- 
terest will  be  allowed  on  it  as  it  came  due. 
Boyle  v.  Jones,  89  D.  273. 

Where  a  promissory  note  is  made  payable 
at  a  given  time  after  date,  with  interest  pay- 
able semi-annually,  interest  may  be  com- 
puted, in  making  up  the  judgment,  on  all 
installments  of  interest  overdue  and  remain- 
ing unpaid;  but  no  installments  of  semi- 
annual interest  will  be  considered  as  due 
after  the  maturity  of  the  note,  because,  after 
that,  both  the  accruing  interest  and  prin- 
cipal are  due,  not  on  any  particular  day,  but 
every  day  until  they  are  paid.  Wheaton  v. 
Pike,  11  R.  227. 

25.  When  it  will  not  be.  —  Compound 
interest  can  only  be  allowed  on  a  special 
agreement  in  writing  after  the  lawful  inter- 
est has  become  due.  The  agreement,  to  be 
valid,  must  be  prospective  in  its  operation, 
as  that  the  interest  tjien  due  and  payable 
shall  carry  interest  thereafter.  'An  agree- 
ment made  at  the  time  of  the  original  con- 
tract or  loan  that  interest  shall  begin  and 
run  upon  the  lawful  interest  from  the  period 
stipulated  for  its  payment  is  not  valid.  Van 
Benschooten  v.  Lawson,  10  D.  333. 

Compound  interest,  though  not  forbidden 
by  the  statute  against  usury,  is  iniquitous, 
and  equity  will  not  enforce  its  payment  even 


termination  of  his  agency,  an  account  was 
stated  between  A  and  B,  one  item  of  which 
was  the  amount  due  on  the  bond  according 
to  such  computations  of  A.  Had  simple  in- 
terest only  teen  reckoned,  the  payments  of 
A  were  more  than  sufficient  to  pay  the  bond 
in  full.  Held,  1.  That  there  was  no  suffi- 
cient agreement  to  pay  compound  interest; 
and  2.  That  if  there  was  anything  due  upon 
the  bond,  it  could  not  be  recovered  in  an  ac- 
tion as  upon  an  account  stated,  but  that  the 
action  should  have  been  upon  the  bond. 
Young  v.  Hill,  23  R.  99. 

XNTERFEBENOB. 

Remedy  of  mortgagee  for,  see  Chattel 
Mortgages,  23. 

With  easement,  remedies  for,  see  Ease- 
ments, 14. 

With  private  way,  remedy  for,  see  Private 
Ways,  9. 

ZNTEBNAIj  REVENUE. 
See  Revenue,  2. 

INTERNATIONAL  LAW. 

[Includes  such  questions,  appertaining  more 
properly  to  the  coguisance  of  the  federal  courts, 
as  from  time  to  time  collaterally  arise  In  contro- 
versies between  i  arties  in  Htate  courts.  For  the 
jurisdiction  and  powers  of  courts  of  admiralty, 
see  that  title.] 

Judicial  notice  of,  see  Evidence,  13. 

1.  Jurisdiction  of  each  nation  exclu- 
sive within  its  own  territory.  — -  The 
soldiers  or  officials  of  one  nation  have  no 
right  to  enter  the  territory  of  another  in 
pursuit  of  a  criminal,  nor  for  the  purpose  of 
attacking  or  capturing  an  enemy.  People  v. 
McLeod,  37  D.  328. 

The  jurisdiction  of  a  nation  within  its  own 
territory  is  exclusive  and  absolute,  and  every 
hostile  entry  into  neutral  territory  is  neces- 
sarily unlawful,    la, 
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The  laws  of  a  nation  cannot  extend  be- 
yond its  own  territory,     lb. 

2.  Jurisdiction  over  adjacent  waters 
limited  to  a  cannon-shot  from  the 
shore.  —  The  authority  of  a  nation  cannot 
extend  beyond  its  territory,  exoept  where 
the  sea  is  a  boundary,  in  which  case  it  ex- 
tends to  the  distance  of  a  cannon-shot  from 
the  shore.  Cuculiu  v.  Louisiana  Ins.  Co.,  16 
D.  199. 

A  nation's  right  to  protect  itself  from  in- 
jury is  not  restrained  to  its  boundaries.  It 
may  watch  its  coast,  and  seise  vessels  ap- 
proaching with  intent  to  violate  its  laws, 
although  they  are  more  than  the  distance  of 
a  cannon-shot  from  its  shores.     lb. 

8.  Exception  to  the  above  rule,  in 
respect  to  seizures  of  vessels  for  viola- 
tion of  municipal  law.  —  The  nation  to 
which  a  vessel  belongs  has  exclusive  juris- 
diction over  it  while  on  the  high  seas  in 
time  of  peace,  engaged  in  a  lawful  voyage. 
McCargo  v.  New  Orleans  Ins.  Co.,  43  D.  180. 

The  extent  of  belligerent  rights  is  denned 
by  the  law  of  nations.  Any  law  going  be- 
yond these  rights  derives  its  authority  from 
the  nation  which  enacted  it,  and  its  violation 
must  be  punished  under  the  laws  of  such 
nation.  Cuculiu  v.  Louisiana  Ins.  Co.,  16  D. 
199. 

4.  Governments  de  facto. — The  entire 
revolutionization  of  a  government,  the  usur- 
pation of  all  its  departments  by  force,  and 
the  transfer  of  all  its  attributes  of  sover- 
eignty from  those  who  have  been  legally 
invested  with  them,  to  others,  who,  sustained 
by  a  power  above  the  forms  of  law,  claim  to 
act,  and  do  act,  will,  from  political  necessity, 
render  the  same  a  valid  de  facto  govern- 
ment.    Hildreth  v.  Mclntire,  19  D.  61. 

6.  Bights  of  vessels  in  foreign  port. 
— -  A  publio  armed  vessel  of  a  foreign  state 
at  peace  with  the  United  States  is  exempt 
from  the  jurisdiction  of  our  local  tribunals, 
while  enjoying,  in  a  friendly  manner,  the 
hospitality  of  our  waters.  WaUey  v. 
Schooner  Liberty,  32  D.  114. 

A  vessel  of  one  nation  lying  in  a  port  of 
another  friendly  power  is  subjeot  to  the 
jurisdiction  and  laws  of  the  former  nation 
so  far  as  the  mutual  rights,  duties,  and  obli- 
gations of  those  on  board  are  concerned, 
though  she  and  they  are  answerable  to  the 
laws  of  the  place  for  any  unlawful  acts  com- 
mitted while  so  situated.  McCargo  v.  New 
Orleans  Ins.  Co.,  43  D.  180. 

Slaves  on  an  American  vessel  lying  in  a 
British  port  are  not  released  from  slavery 
by  the  British  laws  against  that  institution, 
where  such  vessel,  while  sailing  from  one 
American  port  to  another,  is  captured  by  an 
insurrection  of  the  slaves,  and  forcibly  ear- 
ned into  such  port.     lb. 

6.  Engaging  in  private  war. — An 
English  subject  who,  under  the  direction  of 
the  local  Canadian  authorities!  commits  a 


homicide  in  the  United  States  in  time  of 
peace  may  be  prosecuted  here  therefor, 
chough  his  sovereign  affirms  his  conduct,  and 
avows  that  the  directions  under  which  he 
acted  were  lawful  acts  of  his  government. 
People  v.  McLeod,  37  D.  328. 

If  a  foreigner  engages  in  private  war,  he 
may  be  repelled  when  he  comes  with  vio- 
lence; but  we  have  no  right  to  assault  him 
whilst  the  mischief  is  in  machination  only, 
or  to  revenge  ourselves  upon  him  after  he 
has  committed  it.     lb. 

Persons  acting  in  the  territory  of  another 
nation,  in  time  of  peace,  though  upon  the 
oommand  of  their  government,  and  being 
then  beyond  the  jurisdiction  of  the  govern- 
ment for  which  they  act,  must  be  treated  as 
proceeding  on  their  own  responsibility,  and 
may  be  prosecuted  as  criminals  in  the  courts 
of  the  nation  thus  entered,  though  their 
own  government  adopts  and  approves  their 
crime.     lb. 

A  soldier  is  not  bound  to  obey  his  sov- 
ereign, by  going  into  a  neighboring  nation 
during  time  of  peace,  and  there  committing 
an  unlawful  act.     lb. 

Spies  and  other  persons  undertaking  the 
commission  of  crimes  not  authorized  by  pub- 
lic war  are  not  protected,  by  the  command 
of  their  superior,  from  punishment  in  the 
tribunals  of  the  nation  whose  laws  are  vio- 
lated,    lb. 

The  approval  of  his  sovereign  detracts 
nothing  from  the  criminality  of  the  subject 
who  has  committed  a  crime  in  a  foreign 
country  during  time  of  peace.  The  case  of 
embassadors  forms  an  exception  to  this  rule. 
lb. 

Diplomacy  is  not  an  executive  but  %  ju- 
dicial funotion;  and  the  ioint  diplomacy  of 
two  nations  cannot  oust  the  courts  of  one  of 
them  from  trying  a  person  accused  of  com- 
mitting a  crime,    lb. 

INTBBPLEADKR. 

Sncludes  the  right  of  one  who  is  liable  to  one 
/  of  two  or  more  persons,  each  of  whom  claimt 
the  rights  of  a  creditor  as  against  him.  to  have  a 
j  ud  i  < •  *  al  determination  of  such  con  dieting  rights ; 
the  i  aiutiff  siwuming  the  position  of  a  stake- 
holder.] 

1.  When  a  bill  of  interpleader  will 
lie.* — A  party  seeking  to  enjoin  a  judg- 
ment on  the  ground  that  he  cannot  safely 
pay  it  should  file  a  bill  of  interpleader 
against  the  person  who  appears  to  be  en- 
titled, and  pay  the  money  into  court  for  the 
person  who  shows  his  right  to  receive  it 
Fowler  v.  Lee,  32  D.  172. 

A  bill  of  interpleader  is  a  proper  remedy 
when  suits  are  either  threatened  or  actually 
pending  by  two  different  claimants  sgainst  a 
party  claiming  the  same  debt  or  duty  by 
different  or  separate  interests.  Yarborough 
v.  Thompson,  41  D.  626. 

*See  monographic  note  on  interpleader  in 
equity,  86  D.  696-712. 
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A  bill  of  interpleader  lie*,  when  two  or 
more  persons  severally  claim  the  same  thing, 
under  different  titles,  or  in  separate  inter- 
ests from  another,  who,  not  claiming  any  title 
or  interest  therein  himself,  and  not  knowing 
to  which  of  the  claimants  he  ought  of  right 
to  render  the  debt  or  duty  claimed,  or  to 
deliver  the  property  in  his  custody,  is  either 
molested  by  an  action  or  actions  brought 
against  him,  or  fears  that  he  may  suffer  in- 
jury from  the  conflicting  claims  of  the  par- 
ties. Gibson  v.  GoldthwaUe,42  D.  692;  Tyus 
v.  Bust,  95  D.  365. 

Interpleader  lies,  though  but  one  defend- 
ant can  maintain  action  at  law,  if  each  has  a 
claim  to  the  matter  in  question.  Gibson  v. 
GoldthwaiU,  42  D.  592. 

A  sheriff  may  file  a  bill  of  interpleader 
against  judgment  creditors,  to  have  their  re* 
spective  priorities  and  rights  determined  in 
the  fund  arising  from  the  sale  of  the  same 
property  of  a  debtor,  under  all  of  several  ex- 
ecutions.    Lawson  v.  Jordan,  70  D.  596. 

2.  When  it  will  not.  —  A  sheriff  cannot 
maintain  a  bill  of  interpleader  against  an 
execution  creditor,  and  a  stranger  claiming, 
adversely,  property  seized  by  such  sheriff 
under  the  execution.  Shaw  v.  Coster,  85  D. 
690;  Quinn  v.  Green,  36  D.  46. 

A  bill  of  interpleader  does  not  lie,  by  a 
sheriff,  against  several  creditors  who  claim 
property  which  he  has  taken  on  execution, 
to  litigate  their  rights  as  between  them- 
selves. His  remedy  is  by  application  to  the 
summary  jurisdiction  of  the  court  from  which 
the  process  issues.  Parker  v.  Barker,  77  D. 
789. 

A  sheriff  sold  goods  seised  on  execution, 
and  after  satisfying  the  execution,  had  money 
left  in  his  hands  which  was  claimed  by  vari- 
ous parties.  Held,  that  he  could  not  main- 
tain a  bill  of  interpleader  to  determine  their 
rights,  but  that  he  should  pay  the  money 
into  court,  and  leave  them  to  apply  there. 
McDonald  v.  Allen,  19  R.  754. 

A  bill  of  interpleader  should  be  filed 
before  judgment;  for  after  the  determination 
of  the  right  by  a  judgment  at  law,  equity 
cannot  interfere.  Tarborough  v.  Thompson, 
41  D.  626. 

Interpleader  will  not  lie  when  complainant 
defends  against  both  suits;  hence  where  he 
defended  both  against  an  attaching  cred- 
itor and  an  assignee  of  a  note,  and  is  unsuc- 
cessful in  both  suits,  the  bill  will  not  lie.  lb. 

Interposition  of  equity  by  bill  of  inter- 
pleader is  unnecessary  for  protection  of  an 
executor  sued  for  testator's  property,  since 
the  judgment  at  law  against  him  will  pro- 
tect him  against  the  claimants  under  the  will, 
if  he  duly  defends  the  action,  and  the  pend- 
ency of  this  action  will  suspend  any  action 
in  this  respect  that  such  claimants  may 
bring  against  him.  Adams  v.  Dickson,  65 
D.  60S. 

Where  a  warehouseman,  as  agent,  sells  the 


property  of  his  bailor,  stored  with  him,  to  a 
purchaser,  who  leaves  the  property  in  the 
warehouse,  he  is  not  entitled  to  file  a  bill  of 
interpleader  to  prevent  suits  brought  against 
him  by  the  original  bailor,  who  denies  the 
agency,  and  the  purchaser,  both  of  whom 
claim  title  to  the  property.  Tyus  v.  Bust, 
95  D.  365. 

A  party  cannot  file  a  bill  of  interpleader, 
who  is  obliged  to  pnt  his  case  upon  the  ground 
that,  as  to  some  of  the  defendants,  ne  is  a 
wrong-doer.     lb. 

8.  who  may  file  a  bill.—  The  agent  of 
a  corporation  can  make  defendants  inter- 
plead, who  both  derive  title  from  the  cor- 
poration and  chum  under  it  as  assignees. 
Gibson  v.  GoldthtoaUe,  42  D.  592. 

To  entitle  a  person  to  a  bill  of  interpleader, 
he  must  have  no  interest  in  the  fund  or 
property  in  opposition  to  the  claimants 
thereto,  whom  ne  calls  upon  to  interplead, 
that  their  rights  may  be  determined.  Adams 
v.  Dickson,  65  D.  60S. 

An  executor  has  such  an  interest  in  his 
testator's  property  as  precludes  him  from 
maintaining  a  bill  of  interpleader,  calling 
upon  legatees  to  interplead  with  a  person 
who  has  sued  the  executor  for  the  property 
bequeathed  to  the  legatees,  and  who  claims  it 
under  title  paramount  to  the  testator's;  the 
executor  is  the  proper  person  to  defend  such 
suit,  and  he  cannot,  by  bill  of  interpleader, 
impose  this  burden  upon  the  legatees.     lb. 

4.  Parties  defendant.— A  bill  of  inter- 
pleader is  not  demurrable  on  the  ground  of  a 
want  of  privity  among  the  parties  defendant 
one  of  whom  claims  three  shares  of  stock 
in  complainants  bank,  under  an  attachment 
against  the  person  in  whose  name  they  stand, 
the  second  of  whom  claims  two  of  the  shares 
under  an  assignment  of  all  three  for  the  ben- 
efit of  creditors,  and  the  third  of  whom  claims 
the  remaining  share  under  a  sale  to  him  by 
the  assignee.  Providence  Bank  v.  Wilkinson, 
70  D.  160. 

5.  Form  and  contents  of  the  bill. — An 
affidavit  must  be  annexed  to  an  interpleader 
bill  that  no  collusion  exists  between  the 
complainant  and  any  of  the  defendants. 
Show  v.  Coster,  35  D.  690;  Tyus  v.  Bust, 
95  D.  365.  But  if  the  defendants  do  not 
object  to  his  failure  to  file  the  affidavit,  and 
answer  the  bill,  they  cannot  afterwards  object 
that  the  bill  was  irregularly  exhibited.  Gib- 
son v.  GoUWiwaite,  42  1).  592. 

Money  must  be  brought  into  court  on  an 
interpleader  bill,  or  the  complainant  must 
offer,  in  his  bill,  to  bring  it  in,  if  the  bill  re- 
lates to  moneys  in  his  hands.  Shaw  v.  Coster, 
35  D.  690;  Parker  v.  Barker,  77  D.  789.  And 
plaintiff  should  have  an  order  passed  to  that 
effect,  if  be  desires  to  protect  himself  from 
the  liability  for  interest  on  the  fund  while  it 
is  in  his  possession.  Williams  v.  Walker,  46 
D.  53. 

An  interpleader  bill  must  show  that  com* 
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plainant  ia  ignorant,  or  at  least  in  doubt,  at 
to  the  respective  rights  of  the  defendants  to 
ths  debt,  duty,  or  other  thing  claimed  of 
him,  and  that  he  cannot  safely  pay  or  render 
it  to  either,  without  risk  of  liability  to  the 
other.     Shaw  v.  Cosier,  36  D.  690. 

The  complainant  must  show  that  he  is 
mere  stake-holder,  in  a  bill  of  interpleader, 
that  he  has  no  personal  interest  in  the  con- 
troversy between  the  defendants,  and  that 
their  respective  claims  against  him  are  of  the 
same  nature  or  character,    lb. 

An  interpleading  bill  attempting  to  state 
the  whole  facts  upon  which  the  legal  rights 
of  the  respective  claimants  depend,  and 
showing  thereby  that  one  of  the  defendants 
is  entitled  to  the  debt  or  duty  claimed, 
while  the  other  is  not,  may  be  demurred  to 
by  both.  Shaw  v.  Coster,  36  D.  690;  Parker 
v.  Barber,  77  D.  789;  Quinn  v.  Oreen,  86  D. 
46. 

Equity  takes  care,  upon  a  bill  of  inter- 
pleader, that  no  right  or  equitable  privilege 
of  trial  is  lost  to  any  party  by  its  inter* 
ferenoe;  therefore  a  bill  of  interpleader  is 
not  demurrable  on  the  ground  that  it  pro- 
duces confusion  by  the  change  of  the  forum 
from  law  to  equity,  and  deprives  the  de- 
murrant of  his  witnesses  by  making  them 
parties.  Providence  Bank  v.  Wilkinson,  70 
D.  160. 

6.  Defendant's  pleadings.  —  A  de- 
fendant is  not  allowed  a  plea  of  interpleader, 
under  chapter  17,  section  38,  of  the  Arkan- 
sas digest.    Ellis  v.  Clarke,  70  D.  603. 

A  defendant  to  a  bill  of  interpleader  can- 
not demur  on  ground  that  he  is  no  party  to 
any  suit,  and  has  no  interest  in  any  suit 
pending  between  the  other  parties  to  the 
Dill,  when  the  bill  alleges  that  he  threatens 
suit  against  the  complainant  as  claimant  of 
part  of  the  property,  and  a  suit  for  the  re- 
mainder of  the  property  is  pending  by  one 
who  claims  under  him,  against  the  complain- 
ant. Providence  Bank  v.  Wilkinson,  70  D. 
160. 

The  objection  of  an  adequate  remedy  at 
law  is  not  available  against  a  bill  of  inter- 
pleader that  states  a  proper  case  for  inter- 
pleading; the  forum  in  which  the  parties 
shall  litigate  under  the  bill,  whether  at  law 
or  in  equity,  is  a  matter  of  after-considera- 
tion,    lb. 

7.  Incidental  matters  of  procedure. 
—  The  allowance  of  costs  to  defendants  on 
dismissing  a  bill  of  interpleader  showing  on 
its  face  that  it  was  improperly  filed,  where, 
instead  of  demurring,  they  have  answered 
the  bill,  should  be  the  aame  as  if  they  had 
demurred.     Shaw  v.  Coster,  35  D.  690. 

A  bill  of  interpleader  puts  defendants  to 
contest  their  respective  claims;  if,  there- 
fore, at  the  hearing,  the  question  between 
the  defendants  is  ripe  for  decision,  the  oou**t 
decides  it;  but  if  it  is  not  ripe  for  decision,  it 
directs  an  action,  or  an  issue,  or  a  reference 


to  the  master.    Gibson  v.  QoUtkwaiU,  42  D. 
692. 

The  claimant  in  a  sheriff's  interpleader  b 
not  obliged  to  establish  title  to  every  item 
in  the  sheriff's  levy,  in  order  to  have  a  ver- 
dict in  his  favor.    Rush  v.  V ought,  93  D.  763. 

INTERPRETATION. 

Of  assignments  for  creditors,  see  Assign- 
ments, etc.,  L 

Of  assignments  of   mortgages,  see  Most* 
GAGES,  61-66. 

Of  awards,  see  Arbitration,  etc.,  SOL 

Of  bills  and  notes,  see  Bills  and  Nona,  9- 
12. 

Of  bills  of  lading,  see  Bills  or  Lading,  7- 
10. 

Of  bonds,  see  Bonds,  10. 

Of  charitable  gifts,  see  Charities,  8. 

Of  charter-parties,  see  Shipping,  lft. 

Of  charters,  see  Corporations,  14* 

Of  charters  of  pardon,  see  Pardon,  4. 

Of  chattel  mortgages,  see  Chattel  Most- 
gages,  IL 

Of  city  charters,  see  Municipal  Oorfora* 
tions,4» 

Of  city  ordinances,  see  Municipal  CORPO- 
RATIONS, 21. 

Of  codicils,  see  Wills,  76. 

Of  constitutional  provisions,  see  Constitu- 
tions, 4,  6.. 

Of  contracts,  generally,  see  Contracts,  IV. 

Of  contracts  and  leases  between  connecting 
lines,  see  Railroad  Compander,  110. 

Of  contracts  of  suretyship,  see  Surrttship, 
4. 

Of  contracts  for  railroad  construction,  see 
Railroad  Companies,  SO. 

Of  contracts  for  sale  of  land,  see  Vrndor 
and  Purchaser,  13-86. 

Of  covenants,  see  Covenants,  1-9, 

Of  deeds,  see  Deeds,  ILL 

Of  devises,  see  Devise,  H 

Of  entries  of  publio  lands,  see  Puruo  Lands, 
6. 

Of  excise  laws,  see  Intoxigatino  Liquors, 
2. 

Of  express  contracts  for  services,  see  Ser- 
vices, 3. 

Of  fire  policies,  see  Insurance,  88-67. 

Of  grants,  see  Grants,  4. 

Of  guaranties,  see  Guaranty,  LTL 

Of  homestead  laws,  see  Homesteads,  2. 

Of  instructions  to  jury,  see  Trial,  81. 

Of    instruments    conferring    powers,    sss 
Powers,  2. 

Of  insuranoe  policies,  see  Insurance,  6-8. 

Of  judgments  and  decrees,  see  Judgment* 
IIL 

Of  land  grants,  see  Public  Lands,  22-26. 

Of  legacies,  see  Legacies,  L 

Of  legal-tender  acts,  see  Tender,  28. 

Of  letters  patent,  see  Patents,  10. 

Of  marine  policies,  see  Insurance,  90-101. 

Of  marriage  settlements,  see  Marriaor  and 
Divorce,  24. 
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Of  married  women's  acta,  aae  Husbahd  ajtd 

Wits,  42. 
Of  mortgages,  set  Mokto&gib,  IL 
Of  mortgages  with  power  of  sale,  sea  Mow- 

gages,  113. 
Of  parol  partitions,  see  PaOTTKMI,  4. 
Of  partnership  articles,  sea  PabthkBBHIP, 

22-24. 
Of  patents  for  lands,  see  Public  Lahdb,  28. 
Of  pleadings,  see  Puu&nra,  1. 
Of  pleadings  under  codes,  see  Pleadiho,  08. 
Of  powers  of  attorney,  see  Aosvor,  26. 
Of  railroad  mortgages,  see  Railroad  Com- 

fahibs,  11. 
Of  releases,  see  Rm.iasi,  8. 
Of  return  on  attachment  see  ATTaanmr, 

66. 
Of  Spanish  grants  of  mining  Unas,  see  Mora 

ahd  MmnfO,  2. 
Of  special  agreements  npon  dissolution,  see 

Pabtnebskip,  85. 
Of  special  limitations  of  carrier's  liability, 

see  Cakrikbs,  103. 
Of  statutes  affecting  railroads,  see  Railboad 

Companies,  8. 
Of  statutes  concerning  licenses,  see  Licshsk, 

a 

Of  statutes  creating  mechanics'  liens,  see 
Mechanic's  Lixn,  1. 

Of  statutes  exempting  property  from  taxa- 
tion, see  Taxes,  23. 

Of  statutes,  generally,  see  Statutes,  IIL 

Of  statutes  giving  action  for  negligently 
causing  death,  see  Negligence,  35. 

Of  statutes  giving  exemption  from  execution, 
see  Execution,  166. 

Of  statutes  relating  to  rape,  see  Rape,  1. 

Of  statutes  relative  to  conveyances  to  hinder 
creditors,  see  Fraudulent  Convey- 
ances, 2. 

Of  statutes  relative  to  descent,  see  Descent, 
1. 

Of  statutes  relative  to  dissolution,  see  Cor- 
porations, 167. 

Of  statutes  relative  to  eminent  domain,  see 
Eminent  Domain,  4* 

Of  statutes  relative  to  trade-marks,  see 
Trade-marks,  1. 

Of  submission  to  arbitrators,  see  Arbitra- 
tion, etc,  6. 

Of  Sunday  laws,  see  8abbath-rreaking,  1. 

Of  trusts,  see  Trusts,  L 

Of  verdicts,  in  criminal  cases,  see  Trial, 
207. 

Of  wills,  see  Wills,  V. 

Of  written  leases,  see  Leases,  7,  6> 


INTERPRETERS 
Employment  of,  see  Witnesses,  100. 

INTERROGATORIES. 

Annexed  to  bill  in  equity,  see  Pleading,  67. 
In  proceedings  for  contempt*  see  Contempt, 

2a 
Motion  to  strike  out,  see  Depositions,  26. 
On  bill  for  discovery,  see  Discovert,  10. 
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On  taking  deposition  by  commission,  ess 

Depositions,  16. 
To  garnishee,  see  Attachment,  106. 

INTERVEN0R8. 
When  entitled  to  oosts,  see  Costs,  12. 

INTERVENTION. 
In  attachment  suits,  see  Attachment,  116. 


X.  Who  may  intervene.*— -To entitle 
a  person  to  intervene  in  a  suit,  he  must  have 
an  interest  in  the  matter  in  litigation,  of 
such  a  direct  and  immediate  character  that 
the  intervener  will  either  gain  or  lose  by  the 
direct  legal  operation  and  effect  of  the  judg- 
ment His  interest  must  be  one  created  by 
a  claim  to  the  demand,  or  some  part  thereof, 
in  suit,  or  by  a  claim  to  or  lien  noon  the 
property,  or  some  part  thereof,  which  is  the 
subject  of  litigation.  Horn  v.  Volcano  Wa- 
fer Co.,  73  D.  669;  Brown  v.  Saul,  16  D.  176. 

Judgment  creditors  having  lien  ma v  inter- 
vene in  foreclosure  suit  against  debtor  as 
subsequent  encumbrancers.  Horn  v.  VoU 
cam  Water  Co.,  73  D.  669. 

Judgwent.creditors  having  liens  on  mort- 
gaged premises  are  necessary  parties  to  a 
complete  adjustment  of  all  interests  in  such 

E remises,  and  the  court  may  order  them  to 
e  made  parties,  on  petition  of  intervention, 
or  by  amendment  of  the  complaint,    lb. 

The  mortgagee  of  land  unfairly  sold  under 
execution,  whose  mortgage  was  junior  to  the 
judgment,  has  the  right  to  intervene,  and 
pray  a  foreclosure,  in  a  suit  by  the  party 
whose  property  was  so  sold,  brought  to  annul 
the  sale;  and  if  either  the  sheriff  or  his  dep- 
uty fraudulently  oomirined  with  the  pur- 
chaser at  the  sale,  to  the  prejudice  of  the 
plaintiff's  right,  he  may  properly  be  made  a 
party  to  the  suit.    Jones  v.  Martin,  80  D.  641. 

9.  Who  may  not. — A  creditor  whose 
claim  has  not  been  liquidated  by  a  judgment 
has  no  right  to  intervene  in  an  action 
between  his  debtor  and  a  third  person. 
Brown  v.  Saul,  16  D.  176. 

A  person  has  no  right  to  intervene  in  an 
action  for  the  purpose  of  having  the  cause 
dismissed  for  irregularities  in  the  proceed- 
ings.    Clamageran  v.  Bucks,  16  D.  185. 

A  simple  oontract  creditor  of  a  common 
debtor  cannot  intervene  in  a  foreclosure  suit 
against  the  debtor.  Born  v.  Volcano  Water 
Co.,  73  D.  569. 

8.  Bights  and  liabilities  of  inter- 
venor.  — An  intervenor  is  entitled  to  a  jury 
trial,  though  none  is  demanded  by  the  plain* 
tiff  or  defendant.  Lacroko  v.  Menard,  15  D. 
161. 

An  intervener  cannot  retard  the  trial  of  a 

•See  Important  note  on  the  origin  and  nature 
of  intervention,  and  the  proceedings  eMentlal 
to  the  enforcement  of  the  right  to  interrene,  16 
D.  177-184. 

Who  may  become  interrenors,  see  note,  16  U 

162,1*8. 
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cause  in  which  he  interplead!.  Walker  y. 
Dunbar,  18  D.  248. 

Where  a  purchaser  at  a  sheriff's  sale  in- 
tervenes to  maintain  its  validity,  the  court 
may  order  him  to  restore  possession.  Thomp- 
son v.  Chauveau,  18  D.  246. . 

An  attaching  creditor,  to  defeat  the  claim 
of  an  intervenor,  need  only  show  that  the 
title  to  the  property  attached  is  not  in  the 
Intervenor;  he  is  not  required  to  prove  title 
in  his  debtor.  Sioeomb  v.  Breedlove,  28  D. 
136. 

In  an  action  on  a  note  and  mortgage,  inter- 
vening creditors  of  the  defendant  who  allege 
the  note  and  mortgage  to  be  fraudulent  as 
against  them  cannot  therefore  prevent  a 
Judgment  for  plaintiff  against  defendant,  but 
are  entitled  merely  to  protection  against  the 
enforcement  of  the  judgment  to  their  pre- 
judice. Bom  v.  Volcano  Water  Co.,  73  D. 
669. 

An  intervenor  may  join  either  plaintiff  or 
defendant  in  the  principal  action,  or  he  may 
oppose  both  when  his  interest  requires  it; 
but  he  cannot,  without  the  consent  of  plain- 
tiff, be  substituted  in  the  place  and  stead  of 
the  defendant     Ciapp  v.  Phelps,  92  D.  646. 

An  intervenor  stands  in  the  character  of  a 
plaintiff  before  the  court,  as  to  the  nature  of 
his  title  aud  the  object  of  his  demand,  and 
Is  governed  in  his  pleadings  by  the  rules  of 
practice  which  apply  to  plaintiffs  in  princi- 
pal demands.    lb. 

An  intervenor  cannot  bond  property  in  the 
custody  of  the  sheriff,  under  sequestration, 
as  the  right  to  bond  property  sequestered  is 
given  only  to  the  parties  to  the  action;  first 
to  defendant,  and  if  he  neglects  to  exercise 
the  privilege  within  ten  days  after  the  seiz- 
ure, then  to  the  plaintiff.    lb. 

The  order  of  a  clerk  of  court  authorizing 
the  intervenor  to  bond  property  in  the  cus- 
tody of  the  sheriff,  under  sequestration,  is 
void.    lb. 

INTOXICATING  LIQUORS. 

[Includes  the  regulation  and  prohibition  of  the 
manufacture  of  or  traffic  in  Intoxicating  liquors; 
the  prevention  and  prosecution  of  illegal  deal* 
ings  therein;  anu  the  right  of  action  for  damages 
under  the  so-called  "  civil  damage"  laws.] 

Bales  of,  by  druggists,  see  Apothecaries,  1. 

L  General  Principles. 
H.  Decisions  under  Civil  Damage  Laws. 

I.  General  Principles. 

1.  Constitutionality  of  excise  laws.* 
—  The  power  to  provide  for  the  regulation 
and  sale  of  spirituous  liquors,  so  as  to  guard 
against  abuses  and  prevent  disorder,  is  vested 
in  the  state  government.  Com.  v.  Kimball, 
85  D.  826. 

The  legislature,  under  the  power  to  make 

*  Power  of  the  state  to  regulate  or  prohibit  the 
sale  of  intoxicants,  exhaustively  treated  in  a 
note,  3ft  D.  881-83* 


polios  regulations,  may  prohibit  the  retail 
of  alcoholio  stimulants.  State  v.  Common 
Pleas,  13  R.  422;  Intoxicating  Liquor  Cases, 
37  R.  284. 

The  right  to  manufacture  and  sell  intoxi- 
cating lienors  is  protected  by  the  Indiana 
constitution,  and  an  act  of  the  legislature 
prohibiting  it  is  unconstitutional  and  void. 
JSeebev.  State,  63  D.  391. 

A  statute  prohibiting  any  person  from  be- 
ing a  retailer  or  seller  of  spirituous  liquors  in 
less  quantities  than  twenty-eight  gallons,  un- 
less first  licensed  as  a  retailer  of  spirits, 
etc,  is  not  repugnant  to  nor  in  conflict  with 
the  constitution  of  the  United  States.  Com. 
v.  Kimball,  35  D.  326. 

A  state  law  requiring  taking  out  of  licenses 
by  those  who  sell  their  own  manufacture  of 
lager  beer  in  small  quantities  is  constitu- 
tional, such  a  law  being  but  the  exercise 
of  the  right  to  regulate  internal  police,  and 
everything  that  relates  to  the  morals  and 
health  of  the  community.  Keller  v.  State, 
69  D.  226. 

A  statute  which  authorizes  the  imposition 
of  a  fine,  with  the  alternative  of  imprison- 
ment in  case  of  non-payment,  against  the 
owner  of  intoxicating  liquors,  is  unconstitu- 
tional, if  it  does  not  provide  for  an  indict- 
ment, information,  or  complaint,  in  which  a 
specific  offense  is  charged  against  him,  so 
that  it  can  be  put  on  record  and  traversed, 
or  an  issue  joined  thereon,  and  tried  in  due 
course  of  law.  Fisher  v.  McOirr,  61  D. 
381. 

The  states  may  protect  themselves  from 
the  evils  of  pauperism,  immorality,  and 
crime.    Santo  v.  State,  63  D.  487. 

A  state  may  prohibit  the  sale  of  spirits 
within  its  borders,  as  a  police  or  internal 
regulation*  excepting  only  the  case  of  the 
importer  of  foreign  spirits  selling  in  the 
original  quantities  imported.    lb. 

The  Iowa  liquor  law  of  1856  is  not  in  con- 
flict with  constitution  or  laws  of  the  United 
States.     lb. 

The  Iowa  liquor  law  of  1855  requires 
notice  to  defendant,  and  trial,  and  is  there- 
fore not  open  to  the  constitutional  objection 
that  it  authorizes  a  forfeiture  or  destruction 
of  property,  without  notifying  the  defend- 
ant, or  without  trial,  and  as  a  penalty  for 
crime  which  need  not  be  proved,    lb. 

The  act  is  not  unconstitutional  on  the 
ground  that  it  presumes  the  guilt  of  the  ac- 
cused, or  inflicts  a  penalty  for  a  crime 
without  proof,  where  it  provides  that  proof 
of  finding  the  liquor  named,  in  the  possession 
of  the  accused,  in  any  place  except  his 
private  dwelling-house  or  its  dependencies, 
shall  be  received  and  acted  upon  as  presump- 
tive evidence  that  such  liquor  was  kept  or 
held  for  sale,  contrary  to  the  provisions  of  the 
act    lb. 

An  act  giving  a  justice  of  the  peace  juris- 
diction of  the  offense  is  not  unconstitutional 
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incidentally  he  may  obtain  cognizance 
of  property  of  an  undefined  amount. 

The  title  of  the  Maryland  act  of  1856, 
chapter  353,  requiring  licenses  of  Tendon  of 
lager  beer  manufactured  by  themselves,  is 
sufficiently  descriptive  of  its  subject-matter, 
within  the  constitutional  provision  which 
requires  that  "every  law  enacted  bv  the 
legislature  shall  embrace  but  one  subject, 
and  that  shall  be  described  in  the  title,  the 
title  being  "an  act  to  raise  additional 
revenue  to  pay  the  debts  of  the  state,  by 
increasing  the  rates  of  license  to  ordinary 
keepers  and  traders."    Keller  v.  State,  69  D. 


The  Maryland  act  of  1864,  chapter  848, 
relating  to  issuing  of  licenses  to  sell  spiritu- 
ous liquors,  gave  to  the  qualified  voters  of 
the  borough  of  North  Bast,  in  Cecil  County, 
the  privilege  of  deciding  by  ballot  whether 
any  license  to  sell  spirituous  and  fermented 
liquors,  etc,  should  be  granted,  etc.,  to  sell 
the  same  within  the  limits  of  the  borough; 
and  in  case  they  should  decide  adversely  to 
the  issuing  of  the  license,  made  it  unlawful 
for  the  clerk  of  the  circuit  court  to  issue  the 
same.  This  act,  on  mandamus,  was  held 
constitutional,  because  the  borough  of  North 
East  being  an  incorporated  borough  or 
municipality,  with  the  usual  power  to  pass 
by-laws  and  ordinances  for  its  police  regula- 
tions, it  was  competent  for  the  legislature  to 
confer  upon  it  the  newer  to  prohibit  the  sale 
of  ardent  spirits  within  its  limits,  notwith- 
standing the  general  license  law  of  the  state. 
In  such  a  case,  the  local  law  would  prevail. 
Hammond  v.  Haines,  90  D.  77. 

The  act  in  question  was  held  not  to  be 
that  kind  of  law  which  contains  an  express 
provision  for  referring  it  to  a  vote  of  the 
people  for  their  acceptance  before  it  can  be- 
come a  law.  This  law  as  it  passed  the  legis- 
lature was  complete  in  itself,  and  required 
no  other  sanction.    lb. 

The*  act  to  provide  for  the  levy  and  collec- 
tion of  an  occupation  tax  on  the  sale  of 
spirituous,  vinous,  and  malt  liquors,  in  quan- 
tities less  than  a  quart,  and  to  compel  ven- 
dors to  hire  of  the  tax  collector,  and  make 
use  of  registers  commonly  known  as  the 
••  bell-punch,**  is  constitutional,  although  it 
levies  a  tax  for  the  use  of  the  state  and  of 
counties,  without  particular  specification  in 
the  title,  and  prohibits  the  collection  of  like 
taxes  by  the  counties,  and  taxes  property 
without  reference  to  its  value.  Albrecht  v. 
State,  34  R.  737. 

A  statute  imposing  a  penalty  for  keeping 
a  place  in  which  it  is  reputed  that  intoxicat- 
ing liquors  are  kept  for  sale,  without  license, 
is  not  unconstitutional.  State  v.  Thomas,  36 
R.  98. 

The  legislature  may  make  it  a  misdemeanor 
to  sell  intoxicating  liquor  within  two  miles 
of  the  state-prison  grounds,  or  within  one 
mile  of  the  stats  insane  asylum,  or  within 


one  mile  of  the  grounds  of  the  state  univer- 
sity, or  in  the  state  capitol,  or  upon  the 
grounds  belonging  thereto.  Sx  parte  Mo 
Clain,  44  R.  654. 

A  statute  prohibiting  the  sale  of  intoxicat- 
ing liquors  between  eleven  o'clock,  r.  v.,  and 
five  o  clock,  A.  h.,  is  constitutional.  Bed* 
derieh  v.  oTofejpl  R.  768. 

An  act  entmed  to  prohibit  the  sale  of  in- 
toxicating liquors  within  certain  limits  is  not 
unconstitutional,  as  referring  to  more  than 
one  subject  or  containing  matter  different 
from  the  title,  because  it  also  provides 
against  the  sale  of  "Plantation  Bitters,"  or 
other  intoxicating  bitters  sold  under  the 
name  of  patent  medicines.  Howell  v.  State, 
51  R.  259. 

A  statute  authorizing  villages  having  col- 
leges and  universities  within  their  limits  to 
provide  against  the  sale  of  intoxicating 
liquors  within  such  villages  is  constitutional. 
Bronx*  v.  Oberlin,  52  R.  90. 

A  statute  prohibiting  the  sale  of  intoxicat- 
ing liquors  outside  of  incorporated  cities, 
towns,  and  villages,  but  permitting  it  in 
those  localities,  is  not  unconstitutional. 
State  v.  Berlin,  53  R.  677. 

A  statute  authorizing  any  citizen  of  a 
county  where  a  place  for  the  unlawful  sale 
of  intoxicating  liquor  is  kept  to  maintain  an 
action  to  prohibit  and  abate  it  as  a  nuisance 
is  constitutional.     Littleton  v.  Fritz,  54  R.  19. 

A  statute  providing  that  where  a  person 
is  seen  to  drink  intoxicating  liquors  on  the 
premises  of  a  vendor  who  is  only  licensed  to 
sell  such  liquors  not  to  be  drunk  on  the 
premises,  it  shall  be  prima  facie  evidence 
that  the  liquor  was  sold  by  the  occupant  of 
the  premises  with  intent  to  be  drunk  thereon, 
is  not  unconstitutional.  Evidence  of  such 
drinking  is  at  common  law  prima  /acie  proof 
of  selling  with  such  intent.  Comm'r*  of  Ex- 
cise v.  Merchant,  57  R.  705. 

A  license  to  sell  liquor  for  one  year  from 
April  1,  1849,  was  taken  out  under  an  exist- 
ing law;  July  6,  1849,  the  law  under  which 
the  license  was  issued  was  repealed.  Held, 
that  money  due  for  liquor  sold  under  the 
above  license,  after  the  passage  of  the  second 
law,  was  a  good  consideration  for  a  note,  as 
the  second  law,  so  far  as  it  interfered  with 
vested  rights,  was  retroactive  and  unconsti- 
tutional.    Adams  v.  Hacbett,  59  D.  376. 

A  statute  provided  for  the  assessment  of  a 

rifled  tax  on  liquor  dealers,  the  money 
eby  raised  to  be  devoted  to  the  use  of 
the  towns,  villages,  and  cities  in  which  the 
business  was  carried  on.  Held,  that  the  tax 
was  not  equivalent  to  a  license  so  as  to  come 
within  the  constitutional  prohibition  of 
licensing  the  sale  of  liquors.  Youngblood  v. 
Sexton,  20  R.  654. 

A  statute  provided  that  all  liquor  dealers 
should  take  out  a  special  license  in  addition 
to  all  other  licenses  required  by  law,  and 
should  pay  therefor  ten  dollars,  and  that  the 
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moneys  so  received  should  constitute  a  fund 
for  the  foundation  aod  maintenance  of  an 
asylum  for  inebriates.  Held,  that  the  act 
was  within  the  police  power  of  the  legisla- 
ture, and  not  in  violation  of  the  constitu- 
tional provision  against  unequal  taxation. 
State  v.  Caseidy,  21  R.  765. 

9.  And  how  const ruecV—  An  act  for 
the  suppression  of  drinking-lbuses  and  tip- 
piing-snops  does  not  prevent  anv  person 
bom  acquiring  or  nossessing  spirituous  li- 

auors,  ezoept  for  too  uses  and  purposes 
herein  prohibited,  but  on  the  contrary, 
recognises  them  as  subjects  of  oroperty, 
when  kept  for  medicinal  or  mechanical  pur- 
poses.   Preeton  v.  Drew,  54  D.  639. 

The  prohibition  to  sell  intoxicating  liquors 
cannot  prevent  any  person  from  acquiring 
and  possessing  them  for  his  own  use,  without 
any  intention  to  sell  them,  nor  prevent  them 
from  being  transported  from  one  town  or 
city  to  another,  or  through  the  state,  when 
there  it  no  intention  to  make  sale  of  them. 
lb, 

A  mixture  of  gum-camphor  and  alcohol, 
sold  as  a  medicine,  is  not  within  a  statute 
prohibiting  the  sale  of  "spirituous  liquors," 
and  providing  that  "all  mixtures  or  prepa- 
rations known  as  'bitters,'  or  otherwise, 
which  will  produce  intoxication,"  shall  be 
deemed  "spirituous  liquors."  State  v.  Hay- 
mond,  43  R.  787. 

A  law  prohibiting  the  brewing  and  selling 
of  beer  applies  to  beer  lawfully  brewed  be- 
fore the  law  took  effect,  but  sold  thereafter. 
State  v.  Mugler,  44  R.  634, 

In  a  statute  prohibiting  the  unlicensed 
sale  of  intoxicating  liquors,  the  words  "dis- 
posing of "  include  giving  away.  State  v. 
Delisting,  53  R.  12. 

8.  Local-option  laws.  — The  section  of 
the  statute  that  prohibits  liquor-selling, 
providing  that  a  vote  of  people  for  and 
against  the  act  shall  be  taken,  and  if  a  ma- 
jority be  in  favor  of  it,  it  shall  become 
a  law,  but  omitting  to  provide  that  if  the 
vote  be  against  it,  it  shall  not  become  a  law, 
is  not  unconstitutional;  for  the  legislature 
may  have  designed  to  asoertain  merely  the 
moral  sentiment  of  the  people  upon  the  sub- 
ject of  prohibition.    Santo  v.  State,  63  D.  487. 

The  Iowa  liquor  law  of  1865  is  not  wholly 
unconstitutional  because  of  the  eighteenth 
section  submitting  it  to  vote  ,of  people,  even 
if  it  would  have  been  wholly  void  had  that 
section  distinctly  put  to  a  vote  of  the  peo- 
ple whether  the  act  shonld  become  a  law  or 
not;  for  that  section  provides  merely  that 
the  act  shall  become  a  law  if  a  majority  of 
the  votes  cast  be  cast  in  its  favor,  and  fails  to 
enact  that  if  the  vote  be  against  it,  it  shall 
not  become  a  law.    lb. 

•  Spirituous,  strong,  and  intoxicating  liquors, 
what  are,  see  note,  68  B.  86-88, 
What  is  a  tavern  within  license  laws,  see  note, 


The  Chatham  local-option  law  declares) 
the  retail  of  ardent  spirits  without  license  to 
be  unlawful,  and  provides  that  no  license) 
shall  be  granted  if  a  majority  vote  of  the 
township  is  for  "  no  license.  Held,  that 
the  act  is  constitutional.  Stater,  Common 
Pleae,  13  R.  422.  &  F.,  Lode's  Appeal,  13 
R.  716. 

A  statute  authorized  county  commissioa- 
ers  to  grant  licenses  for  the  safe  of  intoxicat- 
ing liquors  in  the  several  towns,  upon  a 
recommendation  of  the  selectmen  of  the 
town,  and  provided  that  anv  town  might* 
at  its  annual  meeting,  by  ballot,  prohibit 
the  selectmen  from  making  such  recommen- 
dations, and  forbade  the  sale  of  liquors  by 
any  one  not  so  liosnsed.  Held,  that  the 
statute  was  constitutional,  as  it  was  not  a 
delegation  of  legislative  power  to  the  town*. 
State  v.  Wilcox,  19  R*  536. 

An  act  provided  for  an  election  in  the 
several  election  districts,  at  which  the  voter* 
should  vote  for  or  against  the  sale  of  intoxi- 
cating liquors,  and  that  if  in  any  district 
the  vote  was  against  such  sale,  it  shonld 
thereafter  not  belawful  to  sell  liquor  therein. 
It  was  provided  that  the  act  should  take 
effect  immediately  after  such  election.  Held, 
that  the  act  was  not  a  delegation  of  the 
legislative  power  to  the  people,  and  was 
valid.    Fell  v.  State,  20  R.  83. 

^  A  statute  authorising  legal  voters  of  a 
city  to  determine  whether  licenses  for  the 
sale  of  intoxicating  liquors  should  be  granted, 
and  providing  that  if  such  voters  shonld 
determine  against  suoh  licensing,  the  sale  of 
such  liquors  thereafter  should  be  a  misde- 
meanor, and  punishable  as  therein  provided, 
is  valid;  ana  such  a  determination  would 
revoke  all  outstanding  licenses.  State  v. 
Cooke,  31  R.  344. 

The  legislature  has  no  power  to  make  the 
operation  or  repeal  of  a  law  dependent  upon 
a  vote  of  the  people.  Therefore  an  act  pro- 
hibiting the  sale  of  ale,  wine,  etc.,  the  opera- 
tion of  which  is  made  dependent  upon  the 
vote  of  the  people  in  each  county,  is  uncon- 
stitutional.  State  v.  Weir,  11  R.  115;  Parker 
v.  Com.,  47  D.  480;  Ex  parte  Wall,  17  R. 
425. 

Semble,  that  the  legislature  could  delegate 
to  a  duly  formed  town  government  the 
power  to  regulate  or  prohibit  the  sale  of 
spirituous  liquor  within  the  town.  Bx  parte 
Wall,  17  R.  425. 

4.  Statutes  authorizing  searches.  — 
The  fourteenth  section  of  the  Massachu- 
setts statute  of  1852,  concerning  the  manu- 
facture and  sale  of  spirituous  or  intoxicating 
liquors,  is  in  conflict  with  the  fourteenth  ar- 
ticle of  the  declaration  of  rights  contained  in 
the  constitution  of  that  state,  declaring  that 
every  subject  has  a  right  "to  be  secure 
from  all  unreasonable  searches  and  seizures 
of  his  person,  his  houses,  his  papers,  and  all 
his  possessions,  *  because  the  statute,  while 
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It  authorises  the  issuing  of  a  warrant  to 
search  dwelling-houses  for  spirituous  or  in- 
toxicating liquors,  does  not  require  the  war- 
rant  nor  the  complaint  therefor  to  state  that 
eueh  liqnors  are  kept  by  any  person  named; 
nor  does  the  statute  limit  the  officer's  right 
of  seizure  to  articles  described  by  quantity, 
quality,  or  marks,  or  restrict  his  power  of 
leisure  to  liquors  kept  for  sale.  The  statute 
is  further  objectionable,  because,  on  com* 
plaint  being  made  that  any  such  liquors  are 
kept  in  any  store,  warehouse,  or  other  place, 
for  sale,  a  warrant  must  issue  for  the  seisure 
and  removal  of  all  liquors  therein,  whether 
kept  for  sale  there  or  not,  or  whether  im- 
ported and  remaining  in  original  packages  or 
Dot.  The  statute  was  also  held  to  be  repug- 
nant to  other  provisions  of  the  fundamental 
law  of  the  state.    Fisher  v.  M cGirr,  61 D.  881. 

Spirituous  liquors  are  property,  at  least 
until  they  are  judicially  and  finally  confis- 
cated and  ordered  to  be  destroyed,    lb. 

Prooeedinjgs  for  seisure  and  confiscation  of 
spirituous  liquors,  in  which  proceedings  the 
owner  is  not  required  to  be  named,  in  which 
he  is  not  required  to  be  notified  unless  known 
to  the  officer,  and  in  which,  if  notified,  he  is 
required  to  appear  forthwith,  cannot  be  an* 
thorised  under  the  constitution  of  Massa- 
chusetts,   lb. 

A  statute  authorizing  the  forfeiture  of  in- 
toxicating liquors  seized  by  an  officer,  unless 
the  owner  can  prove  that  they  were  lawfully 
kept,  is  unconstitutional.  It  violates  article 
12  of  the  Massachusetts  declaration  of  rights, 
which  declares  that  no  "subject  shall  be 
arrested  or  deprived  of  his  property,  immu- 
nities, or  privileges,  or  of  his  life,  liberty,  or 
estate,  but  by  judgment  of  his  peers  or  the 
law  of  the  land,"  because  it  throws  the  bur- 
den of  proof  upon  the  owner,  and  authorizes 
the  forfeiture  of  his  property,  in  the  absence 
of  any  evidence  against  him  or  it.    lb. 

A  statute  authorizing  seizure  and  forfeiture 
of  intoxicating  liquors  is  not  obnoxious  to 
that  part  of  the  constitution  prohibiting  the 
taking  of  private  property  for  public  use 
without  making  compensation  therefor.  If 
such  liquors  can  be  rightfully  taken  at  all, 
it  would  be  on  the  ground  that  the  were  Il- 
legally kept,  and  constituted  a  de  facto  nui- 
sance, in  which  case  their  owner  would  not  be 
entitled  to  any  compensation,     lb. 

6.  Incenses  to  sell  liquor,  and  how 
granted.  —  A  tavern  is  a  house  licensed  to 
sell  liquors  in  small  quantities,  to  be  drunk 
on  the  spot.     8tate  v.  Chamblyss,  34  D.  593. 

A  license  to  keep  a  tavern  includes  the 
privilege  of  retaining  spirituous  liquors.     lb. 

A  municipal  charter  authorized  the  licens- 
ing of  saloons  for  the  sale  of  intoxicating 
liquors.  At  the  same  time,  the  constitution 
prohibited  it.  Subsequently  that  prohibition 
was  removed.  Held,  that  the  charter  power 
was  not  thereby  revived.  Dewar  v.  People, 
29  R.  646. 


A  statute  enacted  that  a  license  to  retail 
intoxicating  liquors  might  be  granted,  pro- 
vided the  applicant.be  a  fit  person,  and  not 
in  the  habit  of  becoming  intoxicated,  but  not 
otherwise.  In  an  appeal  by  one  whose  ap- 
plication was  refused,  — held,  that  the  burden 
was  on  him  to  prove  that  he  was  a  fit  Derson, 
and  not  in  the  habit  of  becoming  intoxicated 
Goodwin  v.  Smith,  37  R.  144. 

The  county  court,  having  the  discretion  te 
grant  or  refuse  to  grant  license  to  sell  in- 
toxicating liquors  in  a  particular  locality, 
having  licensed  some  applicants,  may  not 
arbitrarily  refuse  others,  in  the  same  locality, 
who  are  of  good  moral  character  and  comply 
with  the  statute.    Ex  parte  Levy,  51  R.  650. 

6. and  how  construed. — A  license 

to  an  individual  to  keep  a  tavern  in  his 
"brick  house"  includes  a  frame  room  ad- 
joining, in  which  liquors  were  sold,  notwith- 
standing such  room  and  the  brick  house  were 
unconnected  by  a  common  door.  Gray  v. 
Com.,  35  D.  186: 

The  use  of  an  adjoining  room,  in  such  case, 
must  be  in  good  faith,  and  as  the  baV-room 
of  the  tavern,    lb. 

The  vending  of  spirituous  liquors  in  a  room 
which  is  used  as  a  part  of  a  tavern,  if  done 
in  subordination  to  the  proprietor  of  th« 
tavern,  who  is  licensed  to  keep  the  same,  will} 
not  render  the  person  engaged  in  the  sale  ofl 
the  liquors  liable  to  indictment  for  keeping 
a  tipnlinff-house,  though  there  is  no  copart- 
nership between  the  parties.  Duncan  v« 
Com.,  38  D.  152. 

A  license  to  keep  a  tavern  protects  oni 
who,  acting  under  the  permission  of  the 
holder  of  the  license,  engages  in  the  sale  of 
liquors  therein.     lb. 

7.  Revocation  of  license.  —  A  license 
to  sell  liquor  under  the  general  license  laws 
of  the  state  is  not  a  contract,  and  it  may  be 
terminated  before  its  expiration  by  a  change 
or  repeal  of  the  law.     Fell  v.  State,  20  R.  83. 

The  legislature  may  revoke  a  license 
granted  for  the  sale  of  intoxicating  liquors, 
and  revocable  in  terms.  La  Croix  v.  County 
CommWa,  47  R.  648. 

8.  Penalties  for  violations  of  excise 
laws. — The  power  to  suppress,  regulate, 
and  restrain  the  sale  of  intoxicating  liquors 
necessarily  embraces  authority  to  adopt  the 
usual  means  employed  to  secure  that  object, 
and  as  penalties  by  way  of  fine  are  the  usual 
means  adopted  for  that  purpose,  it  will  be 
presumed  that  the  legislature,  in  conferring 
that  power,  intended  that  those  means  should 
be  employed.     Pekin  v.  8mekelf  74  D.  105. 

A  statute  prescribed  a  penalty  for  selling 
intoxicating  liquors  to  any  person  in  the 
habit  of  becoming  intoxicated.  The  defend- 
ant instructed  his  servant  not  to  sell  liquors 
to  any  such  person,  but  the  servant  disobeyed 
the  direction,  without  the  defendant's  knowl- 
edge. Held,  that  the  defendant  was  liable, 
and  it  was  immaterial  that  he  did  not  know 
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furnished  oould  bo  more  specific,  or  that  tho 
respondent  was  misled,  or  in  any  way  pro* 
judioed,  tho  oonrt  may  properly  refuse  te> 
order  a  farther  specification.  State  t.  Bacon, 
98  D.  610. 

Under   a  statate  punishing  tho  sale  of 
spirituous  liquors  in  quantities  "less  than 
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that  the  purchaser  was  in  the  habit  of  becom- 
ing intoxicated.  Dudley  v.  Sautbine,  81  R. 
165. 

The  conductor  of  a  Pullman  palace-car 
licensed  as  a  hotel-car  retailed  intoxicating 
drinks  to  passengers  at  a  bar  in  the  car. 
The  occupation  tax  levied  upon  retail  dealers 
in  spirituous  liquors  had  not  been  paid  by 
himself  or  the  car  company.  Held,  that  he 
was  liable  to  the  penalty  provided  for  viola- 
tion of  the  occupation  tax  law.  La  Worrit 
v.  State,  44  R.  699. 

9.  Offense  of  selling  without  license, 
generally.*  —  The  Maryland  license  laws 
of  1850  aud  of  1827,  and  those  supplemen- 
tary to  the  latter,  are  to  be  considered  in 
fori  materia;  and  the  absence  of  a  penalty 
in  the  later  act  leaves  those  failing  to  take 
out  a  license  under  it  amenable  to  the  pen- 
alties of  the  earlier  act,  the  later  act  .being 
passed  with  the  design  of  subjecting  the 
vendors  of  laser  beer  to  the  same  restraints 
as  those  selling  other  liquors.  Keller  v. 
State,  69  D.  226. 

Under  a  statute  forbidding  the  sale  of 
ardent  spirits  by  any  person  for  any  purpose, 
without  a  license,  a  druggist  cannot  lawfully 
sell  such  spirits,  even  as  medicine  upon  the 

Srescription  of  a  physician.    Woods  v.  State, 
SR.  22. 

A  traveling  agent  for  a  licensed  wholesale 
liquor  dealer  doing  business  in  Erie  took 
orders  for  whisky  in  Mercer  County,  and 
sent  them  to  his  employer  in  Erie,  who  filled 
the  orders  in  Erie,  and  shipped  the  goods 
by  railroad  to  the  purchasers  in  Mercer 
County.  Held,  that  Erie  was  the  place  of 
sale  and  delivery,  and  the  agent  was  im- 

Eroperly  convicted  of  selling  liquors  without 
cense  in  Mercer  County.   Sarbracht  v.  Com,, 
42  R.  550. 

A  number  of  persons  in  Raleigh,  in  1885, 
organized  and  incorporated  a  club  for  social 
and  literary  purposes.  The  members,  but 
no  other  persons,  were  permitted  to  pur- 
chase from  the  defendant,  its  steward, 
meals,  cigars,  and  liquors,  which  were  fur- 
nished by  the  club  at  a  price  fixed  by  its  offi- 
cers, simply  sufficient  to  cover  the  cost.  In 
1S86,  at  an  election  in  Raleigh,  under  the 
local-option  act,  a  majority  of  the  votes  oast 
were  for  prohibition,  held,  1.  That  such 
furnishing  liquors,  under  these  circum- 
stances, was  a  sale;  2.  That  such  sale  was 
a  misdemeanor  under  the  local-option  act. 
State  v.  Lockyear,  59  R.  287. 

10.  What  indictments  are  sufficient. 
—  The  specification  of  offenses  to  which 
respondent  is  entitled,  in  prosecutions  un- 
der the  Vermont  liquor  act,  is,  as  to  its 
specific  character,  a  matter  of  discretion 
with  the  court,  to  be  exercised  with  refer- 
ence to  the  circumstances  of  the  case;  and 
where  it  is  not  shown  that  the  specification 

*  Devices  to  evade  law  against  selling,  see  note, 
82  R.  488-487. 
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five  gallons,"  an  indictment  for  selling 
pint  of  brandy  "  is  valid.    State  v.  Lavabe, 

37  R.  415. 
11.  What  are  insufficient.  —  A  com- 
plaint or  indictment  alleging  a  sale  of 
"spirituous  or  intoxicating  liquor, "  with- 
out authority  or  license  therefor,  is  bad  for 
uncertainty,  and  insufficient  to  sustain  a 
judgment.     Corn.  v.  Grey,  61  D.  476. 

19.  Matters  of  defense. —  A  person 
indicted  for  selling  intoxicating  liquors  in 
violation  of  statute  may,  on  the  trial, 
show  that  at  the  time  he  bought  the  article 
alleged  in  the  indictment  to  be  intoxicating 
liquor,  it  was  represented  to  him  to  bo  free 
from  alcoholic  properties;  that  he  bought  it 
with  the  understanding  and  believing  that 
it  was  not  intoxicating  liquor,  and  sold  it 
with  such  understanding  and  belief.  FarrtU 
v.  State,  30  R.  614. 

A  statute  prohibiting  the  sale  of  spirituous 
liquors  and  other  articles  of  traffic  within 
three  miles  of  the  place  of  any  religious 
assembly  in  any  field  or  woodland  without 
a  permit  from  the  managers  of  such  assem- 
bly is  not  infringed  by  one  duly  licensed  by 
the  authorities  of  a  village,  who  sells  such 
articles  at  a  camp-meeting  held  within  the 
village  boundaries.  Eat  parte  McHair,  42  R. 
765. 

An  unlawful  sale  of  intoxicating  liquors 
by  a  servant  in  his  master's  shop,  and  in  tho 
regular  course  of  his  masters  lawful  busi- 
ness, is  not  prima  fade  a  sale  by  tho  master. 
Com.  v.  Briant,  56  R.  707. 

Defendants  were  indicted  for  selling  in- 
toxicating liquor  without  a  license.  The 
liquor  in  question  was  called  "  Homo  Bit- 
ters," and  was  composed  of  thirty  per  cent 
of  alcohol  and  the  rest  water,  bark,  peelings, 
seeds,  etc  The  defendants  alleged  that 
they  sold  it  as  a  medicine.  The  court 
charged  that  if  the  compound  was  intox- 
icating, and  was  sold  as  a  beverage,  the 
jury  should  convict;  but  if  it  was  sold  iu 
good  faith  only  as  a  medicine,  they  should 
acquit,  although  the  compound  might  be  in- 
toxicating.    Meld,   correct.    King  v.  State, 

38  R.  344. 
An  express  agent  delivered  a  C.  O.  D. 

package  containing  lager  beer  to  tho  con- 
signee, who  paid  him  a  sum  of  money  to  be 
transmitted  to  the  consignor,  and  the  agent 
was  criminally  prosecuted  for  selling,  fur- 
nishing, and  giving  away  intoxicating  liquor 
without  authority.  On  trial  the  court  in- 
structed the  jury  that  it  was  immaterial 
whether  he  knew  what  the  package  con- 
[  tained  or  not.    Held,  that  an  expi 
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rier,  in  the  absence  of  suspicious  appear- 
ances or  oircums tancea,  is  neither  presumed 
to  know  nor  authorized  to  find  out,  as  a 
condition  of  receiving  it,  what  a  package 
contains  that  is  offered  for  carriage,  and  the 
agent  was  not  liable.  State  v.  Cbss,  59  R. 
706. 

13.  Evidence  to  convict.  —  Evidence 
that  defendant  kept  a  bar  with  bottles  in  it 
is  admissible  on  the  trial  of  an  indictment 
against  him  for  selling  liquor  without  a  li- 
cense.    People  v.  HuUmt,  47  D.  244. 

On  such  a  trial  the  prosecution  may,  after 
having  offered  evidence  of  the  distinct  sales 
charged  in  the  several  counts  of  the  indict- 
ment, give  testimony  tending  to  prove  other 
sales  made  by  the  accused  at  other  times 
within  the  period  named  in  the  indictment. 
State  v.  Croteau,  54  D.  90. 

The  state  need  not  prove  the  non-existence 
of  a  license,  because,  where  the  subject- 
matter  of  a  negative  averment  relates  to  the 
defendant  personally,  or  is  peculiarly  within 
bis  knowledge,  the  averment  need  not  be 
proved  by  the  prosecutor,  and  if  relied  upon 
oy  the  defendant,  he  himself  must  prove  it. 
State  v.  Foster,  55  D.  191. 

To  prove  agency  of  one  to  sell  liquor  for 
defendant  without  license,  it  is  sufficient  if 
there  be  satisfactory  evidence  of  the  fact  of 
employment,  which  may  be  inferred  from 
the  relative  situation  of  the  parties,  and  the 
nature  of  the  employment,  without  Droof 
of  any  express  appointment,  either  written 
or  verbal.  Evidence  considered,  and  held, 
sufficient  to  justify  the  jury  in  the  conclu- 
sion that  one  had  been  appointed  an  agent 
of  the  defendant  to  sell  liquor  without  a 
license,  and  to  support  an  indictment  for 
the  offense.    lb. 

It  is  for  the  jury  to  say  whether  evidence 
that  defendant  on  a  single  occasion  sold 
liquor  in  less  quantities  than  a  gallon,  and 
suffered  it  to  be  drunk  in  his  house,  and  that 
he  had  bottles  of  different  kinds  of  liquor 
usual  in  retail  establishments,  is  sufficient  to 
sustain  a  prosecution  under  section  17  of 
the  Indiana  act  of  March,  1853;  and  their 
finding  will  not  be  disturbed.  BepUy  v. 
State,  58  D.  628. 

14.  Selling  liquor  to  minors.  —  An 
act  to  prohibit  sale  of  intoxicating  liquors 
to  minors,  which  makes  it  unlawful  for  any 
person  or  persons,  whether  licensed  or  not, 
to  sell  or  give  such  liquors  to  a  minor,  and 
which  provides  a  penalty  by  fine,  and  that  a 
licensed  person  snail  have  his  license  sup- 
pressed, applies  to  private  individuals, 
whether  licensed  or  not.  Parkinson  v.  State, 
74  D.  522. 

The  word  "give  "  has  a  different  meaning 
from  the  word  "sell,"  in  an  act  making  it 
unlawful  to  give  or  sell  intoxicating  liquor 
to  minors,    lb. 

On  a  prosecution  for  selling  intoxicating 
liquor  to  a  minor,  it  is  a  good  defense  to 


show  that  the  seller  reasonably  believed 
him  of  age.  Fault*  v.  People,  33  R.  374. 
Contra,  Redmond  v.  State,  38  R.  24. 

Under  a  statute  punishing  the  sale  of  in* 
toxicating  liquors  to  a  minor,  with  knowl- 
edge that  he  is  under  age,  the  knowledge  of 
the  minority  must  be  explicitly  proved;  it 
cannot  be  presumed,  even  in  ease  of  a  pur- 
chaser only  sixteen  years  old.  Hunter  v. 
State,  51  R.  319. 

A  statute  forbidding  the  sale  or  delivery 
of  intoxicating  liquor  to  any  minor  does  not 
apply  to  a  minor  sent  by  his  father  to  buy 
liquor  for  him.  State  v.  McMaJum,  55  R. 
140. 

A  statute  prohibited  the  sale  of  intoxicat- 
ing liquors  to  minors  in  quantities  less  than 
a  quart.  An  indictment  alleged  the  sale  of 
"one  gilL"  Held,  bad.  Arbintrode  v.  State, 
33R.86. 

15.  Other  offenses  against  excise 
laws.  —  An  innkeeper  is  not  liable  to  be  in- 
dicted for  the  selling  of  spirituous  liquor  to 
an  intoxicated  person  by  his  barkeeper,  in 
his  absence  and  without  his  knowledge. 
Hipp  v.  State,  33  D.  463. 

The  defendant  was  indioted  under  a  stat- 
ute making  it  a  misdemeanor  to  employ 
female  waiters  in  a  drinking-saloon.  She 
had  employed  such  waiters  before  the  pass* 
age  of  the  act,  and  after  the  enactment  she 
discharged  them,  and  entered  into  partner- 
ship with  them.  Held,  an  evasion  of  the 
statute,  for  which  the  indictment  would  lie. 
Waiter  v.  Com.,  32  R.  429. 

II.  Decisions  under  Civil  Damaok  Laws. 

16.  When  an  action  will  lie.  —An 
intoxicated  person  going  home  at  night  had 
to  cross  a  railroad.  Next  morning  he  was 
found  on  the  track,  killed  by  being  run  oyer 
by  the  cars.  Held,  that  the  intoxication 
was  the  proximate  cause  of  his  death,  and 
the  seller  of  the  liquor  which  intoxicated 
him,  and  the  owner  of  the  premises  where  it 
was  sold,  were  liable,  under  the  civil  dam- 
age act,  to  his  widow,  for  injury  to  her 
means  of  support.  ScJiroeder  v.  Crawford, 
34  R.  236. 

17.  Who  may  sue.* —  Under  a  statute 
giving  to  any  one  injured  in  his  person, 
property,  or  means  of  support  by  any  intoxi- 
cated person  a  cause  of  action  against  the 
person  causing  the  intoxication,  an  action 
ties  for  direct  injuries  done  by  the  intoxi- 
cated per 8 on,  as  well  as  for  damage  arising 
from  the  intoxication.  So  where  an  intoxi- 
cated person,  in  flourishing  a  pistol,  shot 
and  wounded  another,  the  latter  was  held  to 
have  a  cause  of  action  against  the  persons 
causing  the  intoxication  bv  selling  spirituous 
liquors  to  the  person  doing  the  injury. 
King  v.  Haley,  29  R.  14. 

Under  a  statute  which  gives  to  "every 

*  Who  mav  recover  damages  against  a  party  fof 
sale  oi  liquor,  see  note,  25  K.  m-m. 
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wife,  child,  parent,  guardian,  husband,  or 
other  person  a  right  of  action  for  injury 
by  reason  of  the  intoxication  of  any  per- 
son against  the  seller  of  the  liquors,  the 
intoxicated  person  himself  has  no  right 
of  action  against  the  seller  for  money  stolen 
from  him  when  drunk.  Brooks  ▼.  Cook,  38 
R.  282.  Contra,  Buebnaster  r.  McElroy,  57 
R.  843. 

A  husband  may  maintain  an  action  un- 
der the  civil-damage  act  for  injury  to  his 
"  means  of  support,"  by  the  intoxication  of 
his  wife,  caused  by  the  defendant,  Moron 
v.  Goodwin,  39  R.  443. 

A  wife's  right  of  recovery  under  the  civil- 
damage  act  is  not  affected  bv  the  fact  that 
she  had  signed  the  defendant's  petition  for  a 
dram-shop  license.  Joekers  v.  Bergman,  44 
R.  625. 

The  father  of  the  minor  plaintiff  while  in* 
toxicated  by  liquor  sold  him  by  the  defend- 
ant, murdered  the  plaintiff's  mother,  and 
committed  suicide.  The  plaintiff  was  de- 
pendent on  his  father  for  support.  Held, 
that  the  defendant  was  liable  under  the 
civil-damage  act  Nem  v.  McKechnie,  47 
R.89. 

Under  the  civil-damage  act  giving  an  action 
to  one  "dependent"  on  the  deceased,  a 
plaintiff  claiming  to  be  his  widow  must  show 
a  lawful  marriage,  and  one  claiming  to  be 
his  child  must  show  his  legitimacy.  Good  v. 
Towns,  48  R.  799. 

18.  When  landlord  may  be  sued.  — 
A  statute  enacting  that  the  lessor  of  prem- 
ises, with  knowledge  that  they  are  to  be 
used  for  the  sale  of  intoxicating  liquors,  is 
liable  for  damages  caused  by  the  act  of  one 
intoxicated  by  liquors  sold  there  is  consti- 
tutional    Berthotfv.  O'Reilly,  30  R.  323. 

A  wife  owning  a  building,  and  knowingly 
permitting  her  husband  to  carry  on  the  busi- 
ness of  selling  intoxicating  liquor  therein,  is 
liable  under  the  civil-damage  act,  and  so,  it 
seems,  although  her  title  and  the  joint  pos- 
session were  acquired  before  the  passage  of 
the  act     Mead  v.  StraUon,  41  R.  385. 

19.  Matters  of  defense.  — In  an  ac- 
tion under  the  civil-damage  act  to'  recover 
damages  to  means  of  support  bv  reason  of 
intoxication  caused  by  liquors  sold  continu- 
ously during  a  period  of  three  years  to  a 
person  in  the  habit  of  getting  intoxicated, 
the  defendant  may  give  evidence  to  show, 
that  during  the  same  period  such  person  be- 
came intoxicated  by  liquors  which  he  pur- 
chased of  other  persons.  KircJiner  v.  Myers 
35  R.  598. 

In  an  action  by  a  wife  under  the  civil- 
damage  act  for  furnishing  intoxicating  liquors 
to  her  husband,  it  is  not  proof  of  contribu- 
tory negligence  to  show  that  she  was  in  the 
habit  of  letting  him  have  portions  of  his 
wages  previously  deposited  with  her,  having 
reason  to  believe  he  would  spend  them  for 
such  drink.     Huff  v.  Aultman,  58  R.  213. 
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In  an  action  by  a  wife  under  the  civil 
damage  act,  it  appeared  that  the  defendant 
sold  bquor  to  plaintiff's  husband,  whereby 
he  became  intoxicated,  got  in  an  affray,  and 
was  wounded;  that  by  reason  of  the  hus- 
band's reckless  disregard  of  the  surgeon's  di- 
rection, the  wound  became  so  dangerous  as 
to  lead  the  surgeon  to  amputate  the  leg, 
whereupon  the  husband  died.  Held,  I. 
That  if  the  death  was  occasioned  by  the 
disregard  of  the  surgeon's  directions,  the 
defendant  was  not  liable;  2.  That  if  the  am- 
putation was  in  fact  unnecessary,  and  was 
the  immediate  cause  of  the  death,  the  de- 
fendant was  not  liable,  although  the  surgeon 
acted  in  good  faith  and  with  ordinary  akilL 
Schmidt  v.  Mitchell,  25  R.  446, 

80.  Sales  of  evidence.  — In  an  action 
by  a  wife  for  damages  against  the  seller  of 
intoxicating  liquors  to  her  husband,  threat- 
ening language  and  vulgar  conduct  by  the 
husband  to  the  wife,  not  impairing  her 
health,  are  no  ground  of  reoovery.  Callo- 
way ▼.  Laydon,  29  R.  489. 

In  an  action  under  the  civil-damage  set 
for  injury  to  the  plaintiff's  means  of  support 
by  the  intoxication  of  the  plaintiff's  minor 
son  by  liquors  sold  by  the  defendant,  whereby 
the  son  was  incapacitated  for  the  services  he 
had  been  accustomed  to  render  his  lather, 
and  the  father  had  been  subjected  to  ex- 
pense for  medical  attendance,  etc.,  —  held, 
that  there  could  be  no  reoovery  without 
proof  that  the  services  were  necessary  to  the 
father's  support,  or  that  the  expenses  had  so 
diminished  nis  means  as  to  render  them  in- 
adequate for  his  support.  Volans  v.  Owen, 
30  R.  337. 

91.  Damages  recoverable,  generally. 
—In  an  action  by  a  wife  against  one  who 
has  sold  intoxicating  liquors  to  her  husband, 
to  recover  damages  for  consequent  injury  to 
her  means  of  support,  her  anxiety,  mortifi- 
cation, sorrow,  and  loss  of  her  husband's 
society  cannot  form  an  item  of  damage. 
Koemer  v.  Oberfy,  26  R.  34. 

In  an  action  under  the  civil-damage  act, 
exemplary  damages  may  be  awarded,  al- 
though the  defendant  is  also  liable  to  crimi- 
nal punishment.  J  others  v.  Borgman,  44  R. 
625.    Contra,  Koerner  v.  Obcrly,  26  R.  34. 

The  defendant  was  unlicensed,  and  had 
been  so  for  a  long  time.  Held,  a  proper  case 
for  exemplary  damages.  Neu  v.  McKechnie, 
47  R.  89. 

29. in  case  of  death  of  purchaser 

of  liquor. — In  an  action  under  the  civil- 
damage  act  for  injury  to  means  of  support 
in  consequence  of  intoxication,  which  caused 
the  death  of  the  intoxicated  person,  damages 
resulting  from  the  death  cannot  be  recov- 
ered. Davis  v.  Justice,  27  R.  514;  Kirchner 
v.  Myers,  35  R.  508;  Shugart  v.  JBgan,  25  R. 
359;  Barrett  v.  Dolan,  39  R.  456.  Contra, 
Mead  v.  StraUon,  41  R.  386. 

In  an  action  under  the  civil  damage  act, 
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for  injury  to  means  of  support,  in  consequence  EELItlCtATION. 

of  intoxication,  a  recovery  may  be  bad  where  U-a  ^  fltreams  for  purposes  of,  see  Wa 
the  intoxication  canted  the  death  of  the  in- 
toxicated person;  and  in  estimating  the  dam- 
ages, the  condition  of  the  family  and  the 
estate  may  be  considered,  but  exemplary 
damages  are  not  proper.  Roost  v.  Perkins, 
SIR.  409. 


INTOXICATION. 

As  a  defense  in  a  criminal  case,  see  Crimi- 
nal Law,  10. 

As  a  defense  in  murder  case,  see  Homicide, 
49. 

Confession  by  one  in  state  of,  see  Evidence, 
170. 

When  incapacitates  to  contract,  see  Con- 
tracts, 86. 

INTRUSION. 

On  escheated  lands,  see  Escheat,  6. 

On  the  pnblio  lands,  see  Public  Lands,  35, 

INVENTIONS. 
Patents  for,  see  Patents,  1-14. 

INVENTORY. 

Of  decedent's  personalty,  see  Executors  AND 

Administrators,  34. 
Of  ward's  personal  property,  see  Guardian 

and  Ward,  29. 

INVESTMENTS. 

Of  proceeds  of  sale  of  infant's  lands,  see  In- 
fants, 14.  / 

Of  ward's  money  by  guardian,  see  Guardian 
and  Ward,  16. 

Power  of  representatives  to  make,  see  Exec- 
utors and  Administrators,  67. 

INVTOTi  A  TTTTiTTY. 

Of  bridge  charter,  see  Bridges,  9,  1(X 

Of  corporate  charters,  see  Corporations,  22. 


INVOICES.  i 

Effect  of,  as  evidence,  see  Evidence,  245. 

IKBEGULABITIES. 

Impeachment  of  judgment  for,  see  Judg- 
ment, 96. 
In  arriving  at  verdict,   new  trial  for,  see 

Nbw  Trial,  22,  75. 
InjjL  fa.,  effect  of,  see  Execution,  17,  18. 
In  jury-room,  new  trial  for,  see  Nbw  Trial, 

70. 
In  pleadings,  when  ground  for  new  trial, 

see  New  Trial,  1. 
In  process,  effect  of,  see  Process,  6. 
In  summoning  or  impaneling  jurors,  effect  of, 

see  New  Trial,  17. 
Vacating  public  sale  for,  see  Judicial  Sale, 

17. 
When  avoid  execution  sale,  see  Execution, 

96. 


COURSES,  4 

ISLANDS. 
In  stream,  title  to,  see  Riparian  Rights,  4. 

ISSUE. 

Conclusiveness  of  judgment  as  to  matters 
not  at,  see  Judgment,  71. 

Instructions  limiting,  improper,  see  Trial, 
83. 

Joinder  of,  on  garnishee's  answer,  see  At- 
tachment, 104. 

Judgment  must  conform  to,  see  Judgment, 
21. 

Necessity,  joinder,  and  scope  of,  see  Plead- 
ing, V. 

Of  me  exeat,  see  Ne  Exeat,  2-5. 

Party  holding  affirmative  of,  has  burden  of 
proof,  see  Evidence,  75. 

Power  of  court  to  refer,  see  Reference,  L 

ISSUING. 

Corporate  stock,  see  Corporations,  3L 
Land  grants,  see  Public  Lands,  20. 
Land-warrants,  see  Public  Lands,  15. 
Letters  testamentary,  see  Executors  an* 

Admunstrators,  3. 
Mandamus,  see  Mandamus,  2. 
Process,  see  Process,  2,  3,  7. 
Stock,  see  Banks  and  Banking,  3. 
Tax-warrant,  see  Taxes,  40. 
Writ  of  attachment,  see  Attachment,  50. 
Writ  of  certiorari,  see  Certiorari,  3-8. 
Writ  of  JL  fa.,  see  Execution,  11-24. 
Writ  of  habeas  conms,  see  Habeas  Corpus, 

3-8. 
Writ  of  ecu  fa.,  see  Scire  Facias,  2. 
Writ  or  information  in  proceeding  by  que 

warranto,  see  Quo  Warranto,  8. 

JATXEB. 
Liability  of,  for  escapes,  see  Escape,  L 

JAIL  LIMITS. 

Bonds  for,  release  on,  see  Escape,  3;  Exe- 
cution, 168;  Imprisonment,  4. 

JEOPAJEtDY. 

Discharge  of  jury  before  verdict,  when  con- 
stitutes, see  Trial,  168. 
Doctrine  of  twice  in,  see  Judgment,  74-91. 

JETTISON. 

Of  goods,  when  a  case  for  general  average, 

see  Insurance,  168. 
When  excuses  carrier,  see  Carriers,  30. 

JOINDER. 

In  demurrer  to  evidence,  see  Trial,  61. 
Of  causes  of  action,  generally,  see  Actions, 

11. 
Of  causes  of  action  against  representatives, 

see  Executors,  etc,  170. 
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Of  complainants  in  eguity,  mo  Parties,  17. 
Of  counts  in  declaration,  see  PutAftixa,  19. 
Of  defenses  under  ©ode  system,  too  Plead- 
ing, 119,  120. 
Of  defendants  in  equity,  see  Brvcmo  Pn- 

FORM ANCK,  33. 

Of  hosband  and  wife  as  defendants,  see  Hits- 
band  and  Win,  105. 

Of  issue,  see  Plbadiko,  136. 

Of  offenses,  in  indictment,  tot  IniMUttUOrr, 
28-32. 

Of  parties,  in  actions  by  tenants  in  common, 
see  Co-tenancy,  51. 

Of  parties  in  error,  see  Erbob,  10. 

Of  parties  plaintiff,  see  Parties,  S-5. 

JOINT  CONTRACTORS. 

Acknowledgment  or  new  promise  by,  tee 

Limitations  of  Actions,  85. 
Conclusiveness  of  judgment  against  one  of 

several,  see  Judgment,  51. 
Part  payment  by,  when  revives  outlawed 

debt,  see  Limitations  of  Actions,  91. 

JOINT  DEBTORS. 

Assignments  for  creditors  by,  set  Assign- 
ments, eta,  6. 

When  liable  as  garnishees,  see  Attachment, 
13. 

See  Joint  Liability. 

JOINT  INDORSERS. 
Fixing  liability  of,  see  Bills  and  Notes,  157. 

JOINT  LIABILITY. 

[Includes  the  general  nature  of  Joint  or  Joint 
and  several  liability,  and  how  It  may  be  en- 
forced. Where  such  liability  is  connected  with 
particular  species  of  contracts,  dealings,  or  rela- 
tions between  parties,  the  specific  titles  should 
be  consulted-) 

1.  Nature  of  the  liability.  —A  cred- 
itor has  a  right  to  resort  to  all  the  property 
of  his  two  debtors  for  the  satisfaction  of  a 
joint  debt,  owed  by  them  to  him,  and  chan- 
cery has  no  power  to  decree  that  if  the  prop- 
erty of  one  of  the  debtors  shall  not  be  suffi- 
cient to  discharge  one  half  the  debt,  the 
creditor  shall  not  look  to  the  other  debtor 
for  the  deficiency.    Hoye  v.  Penn,  18  D.  316. 

A  committee  of  a  public  meeting  are  liable 
for  the  wages  of  laborers  employed  by  them 
to  carry  out  the  objects  resolved  upon  by 
the  meeting.  McCartee  v.  Chamber*,  22  D. 
656. 

The  individuals  composing  the  meeting 
are  not  liable  in  such  cases,     lb. 

Each  obligor  in  a  joint  obligation  is  bound, 
f*j  solido,  for  the  whole  undertaking.  AJ&n 
v.  Shadburne,  25  D.  121. 

An  obligation  in  soUdo  will  never  be  pre- 
sumed. Mayor  of  New  Orleans  v.  Ripley t  25 
D.  175. 

The  words  "  we  promise  to  pay  "  create  a 
Joint  obligation,     lb. 


TolsnaeJ. 

Joint  debtors,  as  such,  are  not  agents  of 
each  other.    Coleman  v.  Foots,  60  D.  75. 
Two  joint  debtors  can  discharge  themseh 


from  their  first  contract,  by  giving  two  sep- 
arate notes  for  their  respective  shares  of  the 
joint  debt,  if  the  notes  are  satisfactory  to 
the  creditor  and  he  accepts  them.  Tales  v. 
Donaldson,  61  D.  283. 

A  contract  to  build,  a  vessel  creates  a  joint 
liability  on  the  part  of  the  defendants,  where 
it  is  between  the  plaintiff  "on  the  one  part," 
and  the  defendants  "on  the  other,"  and  the 
"second  parties  agree  to  pay"  the  entire 
price  for  that  portion  of  the  vessel  which 


they  agreed  to  take;  and  the  fact  that  words 
indicative  of  the  proportional  part  of  the 
vessel  which  each  defendant  was  to  take  are 
set  against  their  signatures  does  not  change 
the  construction  of  the  contract,  nor  affect 
their  joint  liability.  Ripley  v.  Crocker,  74 
D.  491. 

2.  Joint  debtors  must  be  sued  jointly. 
—  Joint  debtors  must  be  jointly  sued;  if  a 
less  number  than  the  whole  be  sued,  it  is 
matter  to  be  pleaded  in  abatement;  and  in 
cases  of  assumpsit  it  is  necessary  to  show  a 
subsisting  liability  on  the  part  of  all  the  de- 
fendants as  promisors,  with  the  exception  of 
infancy,  death,  or  discharge  in  bankruptcy; 
and  where,  as  respects  any  of  the  defendants, 
the  right  of  action  is  gone  or  suspended, 
their  joint  liability  being  at  an  end,  the 
other  defendants  may  avail  themselves  of 
this  suspension  or  discharge,  whether  pro- 
duced by  the  act  of  the  party  or  by  operation 
of  law.     Robertson  v.  Smith,  9  D.  227. 

In  actions  ex  contractu  against  several,  the 
plaintiff  must  recover  against  all  or  none. 
He  cannot  take  judgment  against  some  of 
the  defendants  and  enter  a  nolle  prosequi  as 
to  the  rest,  unless  a  defense  personal  to  them 
is  interposed.  Benjamin  v.  MeXJonneU,  46  D. 
474;  Ftrrall  v.  Bedford,  50  D.  293. 

Judgment  as  to  one  only  of  two  joint 
obligors  in  an  action  of  covenant  against 
both  is  irregular.  Williamson  v.  McUmnis, 
52  D.  561;  People  v.  Organ,  79  D.  391. 

Judgment  against  one  of  two  joint  obligors 
in  an  action  against  both,  though  only  one  is 
served,  is  erroneous  in  substance,  and  the  de- 
fect cannot  be  overlooked  on  writ  of  error* 
Nelson  v.  Bostwlck,  40  D.  310;  Bonesteei  v. 
Todd,  80  D.  90. 

If  the  record  of  a  judgment  against  one 
joint  debtor  does  not  show  that  the  other 
was  served  or  could  not  be  found,  it  is  erro* 
neons,  and  such  fact  is  good  ground  for  a 
motion  in  arrest  of  judgment.  Such  motion, 
however,  comes  too  late  if  made  after  eleven 
years  have  elapsed.  Raney  v.  JicRae,  60  D. 
660. 

A  separate  aotion  may  be  maintained 
against  one  or  two  joint  promisors,  where 
the  other  has  neither  domicile  nor  property 
within  the  state.     DesmeU  v.  Chick,  11  H 
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8.  Katters  of  defense.  —  A  debtor 
primarily  liable  cannot  object  that  a  joint 
debtor  has  not  been  sued  earlier  on  a  separate 
security  given  by  the  latter.  Lee  v.  Fontaine, 
44  D.  505. 

Failure  to  surrender  for  cancellation  a  note 
given  by  one  of  several  debtors  in  the  name 
of  all,  bnt  without  authority,  is  no  bar  to  a 
recovery  in  an  action  on  the  account  against 
all  of  said  debtors,  where  the  plaintiff  admits 
that  the  note  was  not  the  note  of  any  one 
but  the  defendant  who  made  it,  and  it  ap- 
pears that  a  judgment  rendered  against  him 
is  still  unsatisfied,     lb. 

4.  Evidence  to  prove  joint  liability. 
—A  jury  is  warranted  in  finding  two  de- 
fendants jointly  liable  for  the  price  of  a  pump 
purchased  by  one  of  them,  where  the  evidence 
showed  that  they  were  jointly  engaged  in 
farming  and  stock-raising,  that  they  were 
in  the  habit  of  purchasing  goods  and  other 
property  for  the  farm,  which  was  charged 
to  them  jointly,  and  paid  for  sometimes  by 
one  and  sometimes  by  the  other,  and  that 
the  pump  was  purchased  for  the  use  of  their 
joint  stock  and  for  their  mutual  benefit, 
notwithstanding  it  was  placed  on  the  sepa- 
rate land  of  the  party  purchasing  it.  Fortin 
v.  United  States  W.  E.  <e  P.  Co.,  95  D.  560. 

5.  Enforcement  of  judgments.  — 
Judgment,  without  satisfaction,  against  one 
of  two  or  more  joint  debtors  is  a  bar  to  an 
action  against  the  others*  FerraU  v.  Brad- 
/orrf,  50  D.  293.  Contra,  CoWne  v.  Lemasters, 
21  D.  469. 

A  judgment  unsatisfied  against  one  of 
throe  joint  obligors  is  not  a  bar  to  an  action 
against  the  other  two,  where  in  the  prior 
ease  the  judgment  was  obtained  only  against 
the  one  obligor,  and  the  action  dismissed  as 
to  the  others  by  the  fraudulent  representa- 
tions of  one  of  the  other  obligors.  FerraU 
r.  Bradford,  50  D.  293. 

It  is  error  to  dismiss  a  suit  as  to  some  of 
the  joint  obligors,  before  judgment  againBt  th  a 
others;  it  is  a  much  more  fatal  error,  where 
the  judgment  is  first  rendered  against  one 
obligor,  and  the  snit  is  afterwards  dismissed 
as  to  the  others.    Hale  v.  Crowell,  50  D.  301. 

Taking  out  execution  on  one  of  several 
separate  judgments  recovered  against  several 
joint  trespassers  is  an  election  by  the  plain- 
tiff to  enforce  that  judgment,  ana  though  he 
fails  to  obtain  satisfaction,  he  cannot  sustain 
an  action  upon  any  of  the  other  judgments. 
Boardman  v.  Acer,  87  D.  736. 

6.  Effect  of  death  of  one  joint  debtor. 
—  A  joint  debtor,  upon  the  death  of  the 
other,  may  be  sued  for  the  debt;  and  if  he  is 
insolvent,  the  estate  of  the  deceased  is  charge- 
able in  equity.    Brown  v.  Benight,  23  D.  373. 

Accepting  a  confession  of  judgment  by  a 
survivor  in  a  joint  action  against  two  obligors, 
where  one  has  died  pending  the  action,  dis- 
charges the  letter's  estate.  Finney  v.  Coch- 
ran, 37  D.  450. 
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7.  Belease  of  one,  when  releases  all. 

—  A  release  of  one  joint  debtor  is  a  release 
of  alL  AUin  v.  Shadbume,  25  D.  121;  Bald- 
win  v.  Oray,  16  D.  169;  Berry  v.  QUUs,  43  D. 
584.  Except  where  the  remedy  against  the 
others  is  expressly  reserved.  Yates  v.  Donald- 
ton,  61  D.  283. 

The  creditor  cannot  so  deal  with  one  of 
his  debtors  in  joint  contract  as  to  piece  the 
co-debtor  in  a  position  where  it  will  be  im- 
possible for  him  to  enforce  contribution  in 
ease  he  pays  the  debt  Buret  v.  Hill,  63  D. 
705. 

Acts  of  an  obligee  which  suspend  his  cause 
of  action  against  s  joint  obligor  generally 
release  the  cause  of  action  as  to  such  obligor} 
as  where  he  marries  the  obligor,  or  where  he 
appoints  such  obligor  his  executor.  AUin  v. 
Shadbume,  25  D.  121. 

Where  the  obligee  in  a  joint  and  several 
bond  appoints  as  his  executor  one  of  the 
obligors,  or  one  of  the  administrators  of 
such  obligor,  having  assets,  the  debt  is  dis- 
charged as  to  all,  although  the  obligee,  in 
his  lifetime,  may  have  obtained  several  judg- 
ments against  the  deceased  obligor's  repre- 
sentatives and  the  survivor.  Qrjffitk  v. 
Chew,  11  D.  556. 

8.  when  does  not.  —  A  covenant 

not  to  sue  one  of  two  or  more  joint  debtors 
is  not  a  release  of  the  others.  Berry  v.  Oil' 
lie,  43  D.  584;  Spencer  v.  William*,  19  IX 
711;  Brown  v.  White,  80  D.  226. 

The  joint  liability  for  the  residue  of  the 
debt  is  unaffected  by  the  fact  that  payments 
have  been  severally  made  by  the  persons 
jointly  indebted  towards  their  shares  of  the 
debt,  and  receipted  for  as  such,  the  receipts 
not  being  under  seal.  Ripley  v.  Croober,  74 
D.  491;   Winslow  v.  Brown,  80  D.  638. 

The  common-law  distinction  between  joint 
and  joint  and  several  contracts  was  always 
with  regard  to  the  remedy,  and  the  dis- 
charge of  one  by  taking  action  against  the 
other  is  the  peculiarity  which  the  Pennsyl- 
vania statute  takes  away.  Miller  v.  Reed, 
67  D.  459. 

A  note,  and  contract  and  part  payment 
discharging  one  of  the  joint  promisors,  were 
made  in  Massachusetts,  by  parties  there 
resident.  Held,  in  an  action  on  the  note  in 
Rhode  Island,  that  such  contract  and  pay- 
ment are  to  be  judged,  as  to  their  validity 
and  effect,  by  the  law  of  the  former  state, 
and  that  the  payment  operated  to  discharge 
only  so  much  of  the  debt  as  it  paid,  and  not 
the  part  of  the  joint  debtor  discharged,  as 
provided  by  the  revised  statutes  of  the  lat- 
ter state,  chapter  114.  Wmslovo  v.  Brown, 
80  D.  638. 

9.  Joint  debtors,  when  entitled  to 
contribution.*— The  doctrine  of  ooutribu- 

*  Contribution  among  holders  of  enemmberei 
land,  see  note,  IS  L>.  696,  69o. 

Contribution  among  joint  debtors,  one  being 
Insolvent,  see  note,  20  £>.  669-662. 
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tion  is  not  so  much  founded  on  contract  as 
on  the  principle  of  equity  and  justice,  that 
where  the  interest  is  common,  the  harden 
also  should  be  common;  and  this  principle, 
that  equality  of  right  requires  equality  of 
harden,  has  a  more  effectual  operation  in  a 
court  of  equity  than  in  a  court  of  law. 
Campbell  v.  Mesier,  8  D.  570. 

when  an  obligation  ot  duty  rests  upon 
tereral  persons  equali  Jure,  and  to  be  borne 
equally  by  them,  and  one  of  them  is  com- 
pelled to  pay  a  judgment  obtained  against 
him  for  non-performance  thereof,  he  is  enti- 
tled to  contribution  from  the  others  in 
equity,  if  there  has  been  no  fraud  or  volun- 
tary wrous  in  such  failure  to  perform;  but 
he  must  snow  that  he  is  innocent  of  such 
fraud  or  wrong.  Accordingly,  one  tobacco 
inspector  may  claim  contribution  from  a  co- 
inspector,  after  haying  paid  a  judgment 
obtained  against  him  for  non-delivery  of 
tobacco,  upon  showing  that  the  claim  does 
not  arise  ex  malefino,  but  not  otherwise. 
ThweaU  v.  Jones,  10  D.  538.  S.  P.,  LoweU 
v.  B.&L.R.  R.  Co.,  34  D.  33;  Dent  v.  Kxng, 
44  D.  638. 

The  right  of  contribution  exists  between 
the  joint  makers  of  a  promissory  note,  in 
favor  of  one  who  has  paid  the  whole  thereof, 
notwithstanding  the  remedy  of  the  holder 
against  the  maker  in  default  is  barred  by 
the  statute  of  limitations.  Peaslee  v.  Breed, 
U  D.  178. 

Payment  of  an  outlawed  note  by  one  joint 
debtor  entitles  him  to  contribution  from  the 
other.    MUls  v.  Hyde,  46  D.  177. 

Contribution  to  the  foil  amount  is  recov- 
erable from  the  solvent  joint  contractors  fro 
rata,  and  the  party  paying  the  debt  may 
prove  the  insolvency  of  any  one  of  the  joint 
contractors,  and  the  debt  most  fall  equally 
upon  the  rest.    lb. 

The  right  of  contribution  results  from 
natural  eauity,  and  whenever  the  equity 
upon  which  the  right  is  based  is  rebutted,  it 
cannot  be  enforcea.  Taylor  v.  Morrison,  62 
D.  747. 

10.  When  not  so  entitled.  —  The  pay- 
ment of  a  joint  debt,  by  one  of  the  obligees, 
discharges  it  as  to  all.  8herwood  v.  Collier, 
24  D.  264;  Cook  v.  Field,  36  D.  436. 

A  payment  by  a  joint  debtor  is  regarded 
in  the  light  of  a  purchase,  where,  for  the 
purpose  of  keeping  the  joint  security  alive, 
he  takes  an  assignment  in  the  name  of  a 
stranger.     Sherwood  v.  Cottier,  24  D.  264. 

One  who  has  paid  a  judgment  recovered 
against  him  for  an  entire  demand  for  which 
another,  not  a  party  to  that  suit,  was  jointly 
liable  with  him,  cannot  maintain  an  action 
against  him  for  contribution.  Murray  v. 
Bogert,  7  D.  466. 

If  a  judgment  debtor,  at  different  times, 
•ell  different  parts  of  his  land  to  different 
persons,  and  the  lands  last  sold  are  taken 
under  execution,  no  action  can  be  sustained 


against  the  prior  purchasers  for  contribe> 
tion.     Nailer  v.  Stanley,  13  D.  691. 

The  survivor  of  joint  debtors,  who  pays 
the  joint  debt  after  the  expiration  of  the 
time  when  the  creditor  could  have  en- 
forced it  against  the  administrator  of  the 
estate  of  the  deceased,  does  not  thereby 
become  entitled  to  maintain  a  claim  for 
contribution  from  such  administrator,  nor 
to  avail  himself  thereof  in  set-on^  in  an 
action  brought  against  him  by  such  ad- 
ministrator.     LoveU  v.  Nelson,  87  D.  706. 

Wrong-doers  cannot  have  redrew  or  con- 
tribution against  each  other,  upon  being 
held  liable  for  the  unlawful  act;  but  this 
rule  is  confined  to  cases  where  the  person 
claiming  redress  knew,  or  must  be  pre- 
sumed to  have  known,  that  the  act  was 
unlawful.    Jacobs  v.  Pollard,  57  D.  105. 

1 1.  Enforcement  of  claims  for  con- 
tribution. —  Where  land  is  charged  with  a 
burden,  each  part  should  bear  its  just  pro- 
portion, and  equity  will  not  permit  the 
creditor,  by  any  assignment  or  other  act, 
to  deprive  co-debtors  or  owners  of  the 
land  of  their  right  of  contribution  *g*inst 
each  other.    Stevens  v.  Cooper,  7  D.  499. 

If  several  persons  own  property,  subject 
to  a  common  encumbrance,  assumpsit  is  not 
the  proper  remedy  to  compel  contribution. 
Nailer  v.  Stanley,  13  D.  691. 

Where  two  persons  who  jointly  owe  a  debt 
execute  a  bond  for  its  payment,  nayable  to 
one  of  such  persons,  he  who  is  alone  liable 
jtt  law  upon  such  bond  will  be  relieved  in 
eauity  against  the  payment  of  more  than 
his  share  of  the  debt  to  the  obligee,  who  is 
his  co-obligor.  AUtn  v.  Skadbvme,  25  D. 
121. 

Where  joint  promisors  have  received  equal 
benefits,  or  have  been  relieved  from  com- 
mon burdens,  neither  can  recover  over 
against  the  other,  except  for  the  excess 
paid  by  him  beyond  his  due  proportion  or 
equal  share.     Fletcher  v.  Qromr,  36  D.  497. 

One  joint  obligor  can  maintain  an  action 
of  contribution  for  excess  against  another, 
where  the  former  has  paid  the  whole  or 
more  than  his  share  of  the  joint  debt  eon* 
tracted  for  the  purchase  of  property  to  be 
owned,  as  between  themselves,  in  different 
proportions;  and  his  right  of  action  accrues 
on  the  expiration  of  the  time  at  which  the 
creditor  could  have  sued  upon  the  joint 
agreement.     Yates  v.  Donaldson,  61  D.  283. 

One  of  two  joint  obligors  mutually  inter- 
ested in  the  consideration  has  a  right  of  con- 
tribution against  the  other,  which,  it  seems, 
may  be  reached  by  process  of  garnishment 
at  law,  where  the  original  obligation  is 
satisfied  by  a  sale  under  execution  of  the 
property  of  the  former.  Kilgo  v.  Castleberry, 
95  D.  406. 

12.  Subrogation.  —  A  joint  judgment 
debtor  paying  the  whole  debt  under  an 
express  agreement  with  the  creditor  that 
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such  payment  is  not  to  be  deemed  a  sat- 
isfaction  of  the  judgment,  but  that  each 
debtor  shall  have  the  right  to  enforce  the 
same  against  his  co-debtors,  is  entitled  to 
be  subrogated  to  the  creditor's  rights  for  the 
purpose  of  obtaining  contribution  from  such 
co-debtors;  and  where  such  debtor  has  pro- 
cured execution  to  be  issued  upon  the  judg- 
ment, which  the  creditor  moves  to  quash, 
the  court  will,  upon  proof  of  the  facts,  over- 
rule such  motion.  Monii  v.  Evans,  86  D. 
691. 

Subrogation  is  an  equitable  result  purely, 
and  depends  on  facts  to  develop  its  neces- 
sity, that  justice  may  be  done.  Af otter's  Ap- 
peal, 93  D.  7S3. 

Privity  of  conttact  is  not  necessary  to 
support  subrogation.  It  exists  upon  prin- 
ciples of  mere  equity  and  benevolenoe.     lb. 

Subrogation  will  not  arise  in  favor  of  a 
mere  stranger,  but  only  in  favor  of  a  party 
who  on  some  sort  of  compulsion  discharges 
a  demand  against  a  common  debtor,     lb. 

Subrogation  does  not  apply  in  favor  of 
mere  volunteers.  They  can  obtain  the  right 
of  substitution  only  by  contract.     lb. 

Subrogation  is  applicable  wherever  a  pay- 
ment is  made  under  a  legitimate  and  fair 
effort  to  protect  the  ascertained  interests  of 
the  party  paying,  and  when  intervening 
rights  are  not  legally  Jeopardised  or  de- 
feated,   lb, 

18.  Liability  of  joint  tort-feasors.  — 
All  who  aid,  command,  advise,  or  counte- 
nance the  commission  of  a  tort  by  another, 
or  who  approve  of  it  after  it  is  done,  if  done 
for  their  benefit)  ere  liable  in  the  same 
manner  that  they  would  be  if  they  had  done 
it  with  their  own  hands.  Motor  ▼.  Hopkint, 
63  D.  312. 

Joint  tort-feasors  are  jointly  liable  for  in- 
juries which  result  from  their  concurrent  neg- 
ligence. This  is  not  to  be  confounded  with 
cases  of  trespass  brought  for  separate  acts 
done  by  two  or  more  persons.  If  there  has 
been  no  concert  of  action,  no  common  intent, 
there  is  no  joint  liability.  Klauder  v.  Mo 
Grath,  78  D.  329. 

Where  a  horse  is  let  to  A,  and  delivered 
by  the  owner  to  B,  upon  the  credit  of  A,  and 
the  horse  is  driven  to  death  by  B,  with  the 
aid  and  assent  of  A,  who  is  driving  another 
horse,  near  him  on  the  same  road,  both  may 
be  held  jointly  liable  to  the  owner.  Ban-. 
JUld  v.  WJupple,  87  D.  618. 

A  party  injured  by  co- trespassers  may  sue 
either  one  against  whom  the  action  may  be 
brought.  He  is  not  bound  to  prosecute  all, 
and  neither  the  omission  to  sue  all,  nor  if 
all  are  sued  the  dismissal  of  one  of  them 
from  the  suit,  can  be  pleaded  by  the  others 
in  bar.     Blost  v.  PlymaU,  100  D.  752. 

If  one  or  more  of  several  persons  become 
tort-feasors  while  engaged  in  the  accomplish- 
ment of  a  lawful  object,  even  with  a  view  to 
aid  such  purpose,  the  others,  who  neither 


direct  nor  countenance  such  tortious  acts, 
are  not  liable;  although  when  several  persons 
are  engaged  in  doing  an  illegal  act,  then  the 
acts  of  any  become  the  acts  of  all,  and  all 
are  equally  and  severally  liable.  Richard* 
mm  v.  Emtrson,  62  D.  694. 

The  assent  to  a  tortious  act  by  one  or  more 
of  several  persons  engaged  in  common  pur- 
pose is  not  presumed  on  the  part  of  the 
others,  but  is  a  matter  of  fact  to  be  proved, 
if  such  purpose  is  lawful;  although  such 
assent  is  presumed,  if  the  common  design  is 
unlawful.    lb, 

JOINT  HffAmniB. 
Of  notes,  see  Bills  ahd  Nona,  53,  54, 

JOINT  0WNEB8. 

Of  copyright,  relative  rights  of,  see  Cart • 

right,  5. 
Of   vessels,   relative  rights  of,    see  8air» 

pnro,  5. 
Tenancy  of  land  by  husband  and  wife  M,  see 

Hurra*  o  ahd  Win,  59. 

JOINT  PliEAA 
In  actions  at  law,  see  Pleading,  41. 

JOINT-STOCK  COMPANISa 
See  Associations,  12. 

JOINT  TENANT& 
See  Co-tbnakot,  IL 

JOINT  TBESPA88XB8. 
Who  are,  see  Trespass,  2. 

JOINT  WTXL& 

See  Wills,  IL 

JOINT     AND     SEVERAL      GOVS. 

HANTS. 

What  are,  see  Covenants,  7. 

JOINTTJBES. 

When  bar  dower,  see  Dower,  23L 

See  Marriage  Settlement*, 

JOUB.NALS. 

Of  legislature,  entries  in,  see  Statutes,  & 

JUDGES. 

[Includes  the  appointment,  a  mall  fi  cations, 
term  of  office,  powers,  and  liabilities  of  Judicial 
officers,  other  than  justices  of  the  peace./ 

Powers    and    duties    of,     generally,    see 

Courts,  6. 
Powers  of,  at  the  trial,  see  Trial,  33. 
Powers  and  duties  of,  on  oriminal  trial,  see 

Trial,  160. 
County  judges,  see  Couirma,  A 

1.  General  nature  of  the  office.  — 
The  powers,  authority,  and  jurisdiction  of 
an  office  ere  inseparable  from  it.    The  legis- 
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lata  re  may  diminish  the  aggregate  amount 
of  duties  of  a  judge,  by  the  division  of  his 
district,  or  otherwise,  but  must  leave  the 
authority  and  jurisdiction  pertaining  to  the 
office  intact     Com.  r.  Gamble,  1  R.  422. 

Where  a  judge  has  been  elected  by  the 
legislature,  the  legislature  may  curtail  the 
territory  of  his  jurisdiction  down  to  the  con- 
stitutional minimum,  although  it  diminishes 
his  compensation,  /offer  v.  Jonee,  52  R. 
637. 

2.  Appointment.  — Judges  cannot  right- 
fully exercise  authority  unless  they  receive 
their  appointment  in  one  of  the  modes 
pointed  out  by  the  constitution.  Bank  o/ 
the  State  v.  Cooper,  24  D.  517. 

A  statute  authorized  actions*  in  which  the 
judge  was  interested  or  prejudiced,  to  be 
tried  by  consent  of  the  parties,  before  a 
counselor  of  the  court.  Held,  that  the  stat- 
ute was  unconstitutional,  that  a  person 
assuming  to  act  under  it  was  not  even  a 
judge  de  facta,  and  that  his  judgment  was 
absolutely  void.  Van  Slyhe  v.  Trempealeau 
etc.  Ins.  Co.,  20  R.  50. 

3.  Term  of  office. — Where  judges  are 
elected  by  the  legislature,  and  there  is  no 
express  constitutional  provision  to  the  con- 
trary, a  judge  elected  in  place  of  one  dying 
in  office  holds  for  the  full  term,  and  not 
simply  for  the  unexpired  term.  Ex  parte 
Meredith,  36  R.  771. 

The  constitution  fixed  the  term  of  judicial 
officers.  The  legislature  passed  an  act  es- 
tablishing a  new  judicial  district,  and  a 
judge  was  appointed.  Held,  that  a  subse- 
quent act  repealing  the  former  act,  and 
abolishing  the  district  before  the  expiration 
of  the  term,  was  unconstitutional.  Com,  v. 
Gamble,  1  R.  422. 

The  constitution  of  Missouri  authorizes 
judges  to  hold  office  duringa  fixed  term, 
and  until  their  "successors  are  "elected 
and  qualified."  In  case  of  a  "  vacancy  "  by 
death,  the  governor  is  to  order  a  new  elec- 
tion. A,  a  judge,  was  elected  for  a  term 
expiring  on  the  first  Monday  of  January, 
1875.  In  November,  1874,  B  was  elected  as 
his  successor,  was  duly  sworn,  and  was  a 
person  qualified  for  the  office;  but  two  davs 
before  the  commencement  of  his  term  he 
died.  Held,  that  As  right  to  hold  over 
ceased  with  B's  qualification,  and  did  not 
revive  with  his  death,  and  that  a  new  elec- 
tion was  authorized.  State  v.  Stay,  27  B. 
206. 

4.  Disqualifications. — 1.  General  mfea* 
—  A  judge  who  is  satisfied  that  he  is  legally 
disqualified  to  act  in  a  case  ought  not  to  wait 
until  the  parties  object  to  him,  but  should 
refuse  to  near  the  cause  by  an  entry  on  the 
docket  that  he  does  not  sit  in  the  case. 
Motet  v.  Julian,  84  D.  114. 

A  party  desiring  to  object  to  a  judge  on 

*  Disqualified  judge,  validity  of  Judgment  by, 
■e*uote,MD.  1K-1&. 


the  ground  of  disqualification  may  make  Us 
objection  by  a  petition  to  the  court,  setting 
forth  the  facts  on  which  he  relies,  and  re- 
questing that  the  judge  do  not  sit  in  the) 
case;  and  if  the  facts  are  unquestioned,  the) 

i'udffe  may  cause  the  entry  to  be  made  that 
le  does  not  sit;  but  if  the  facts  alleged  are) 
not  admitted  by  the  judge,  or  are  denied  by 
the  adverse  party,  it  is  the  duty  of  the  party 
objecting  to  lay  before  the  court  the  proof 
of  their  truth,  upon  which  the  other  judges, 
if  others  are  present,  will  decide,  or  the 
judge  or  justice,  if  alone,  will  decide.     IK 

A  judge  recused  on  ground  of  disqualifica- 
tion, who  is  sole  judge  present  at  term,  maw 
make  all  such  orders  as  are  merely  formal, 
or  necessary  for  the  continuance  of  the 
cause  to  a  future  term,  et  which  a  qualified 
judge  may  be  present     76. 

A  party  recusing  a  judge  is  bound  to 
make  his  objection  before  issue  joined,  and 
before  the  trial  is  commenced,  if  the  facts 
are  known  to  him,  otherwise  he  will  be 
deemed  to  have  waived  the  objection,  in 
cases  where  a  statute  does  not  mske  the 
proceedings  void;  and  after  trial  commenced, 
his  objection  will  not  be  listened  to,  unless 
it  is  shown  affirmatively  that  he  was  not 
aware  of  the  objection,  and  was  in  no  fault 
for  not  knowing  it    lb. 

Waiver  of  objection  to  a  disqualified  judge 
may  be  made,  where  a  statute  does  not  for- 
bid it,  by  a  joint  application  by  both  parties 
to  the  judge,  suggesting  the  ground  of  recu- 
sation, expressly  waiving  the  objection,  and 
requesting  him  to  proceed  in  the  cause.     To. 

Waiver  of  objection  to  a  disqualified  judge 
may  be  inferred  against  a  plaintiff  who 
brings  his  cause  before  a  judge  who  is 
known  to  him  to  be  disqualified,  to  try 
it;  and  against  a  defendant,  who,  know- 
ing the  existence  of  just  grounds  of  recusa- 
tion, appears,  and  without  objecting,  offers 
defenses  in  the  cause,  either  dilatory  or  per- 
emptory; but  a  party  who  has  once  properly 
declined  the  jurisdiction  of  a  judge,  will  not 
be  deemed  to  have  waived  it  by  any  subse- 
quent defense.    lb. 

Recusation  of  a  judge  does  not^  at  com- 
mon law,  affect  jurisdiction,  but  is  merely 
ground  to  set  aside .  the  judgment  on  error 
or  appeal,  except  in  cases  of  inferior  tri- 
bunals, where  no  writ  of  error  or  appeal  lies. 
lb. 

A  disqualified  judge  does  not  become 
competent  from  necessity;  whatever  is 
necessary  to  be  done  to  preserve  the  rights 
of  parties  may  be  justified  by  necessity, 
such  as  to  order  the  case  to  be  oontinued  or 
transferred  to  another  tribunal;  but  it  can 
never  be  necessary  for  a  judge  who  is  dis- 
qualified to  assume  to  determine  a  ease 
which  the  law  presumes  he  may  probably 
decide  wrongly.    To. 

A  judge  of  the  probate  court  should  refuse 
to  proceed  in  s  case  wherein  he  is  disnnals' 
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by  constitution  or  statute,  that  his  refusal  to 
act  in  the  cause  or  matter  will  prevent  any 
proceeding  in  it,  he  may  act  so  far  as  that 
there  may  not  be  a  failure  of  remedy.  So 
where  a  statute  conferred  on  a  county  judge 
exclusive  jurisdiction  to  appoint  commis- 
sioners under  a  drainage  act,  —  fold,  that 
he  might  lawfully  act,  although  the  petition 
showed  that  he  was  interested  as  owner  of 
lands  to  be  affected.  Matter  of  Even,  28  R. 
88. 

A  probate  judge  named  as  legatee  may 
lawfully  make  the  orders  of  hearing  and  no- 
tice for  proof  of  the  will,  the  statute  inca- 
pacitating him  only  from  acting  in  the 
decision  of  the  question.  McFarlane  v. 
Clark,  33  R.  346. 

5.  Previous  connection  urith  the  litigation.  — 
Acting  as  advocate  and  giving  counsel  in  a 
matter  is  good  cause  of  disqualification  of  a 
judge,  in  a  case  arising  out  of  such  matter 
after  his  appointment  as  judge.  Motet  v. 
Julian,  84  D.  114. 

To  advise  as  to  form  of  a  will  or  its  exe- 
cution is  to  act  as  counsel  and  advocate  as 
to  such  will,  and  will  disqualify  one  from 
sitting  as  judge  upon  the  probate  of  it,  un- 
der a  constitutional  provision  that  no  judge 
or  register  of  probate  shall  be  of  counsel  or 
act  as  advocate  in  any  probate  business 
which  is  pending  or  may  be  brought  into 
any  court  of  probate  in  the  county  of  which 
he  Is  judge  or  register,     lb. 

A  wife  sued  for  a  divorce  on  the  ground  of 
cruelty,  and  was  defeated.  Afterward  the 
husband  sued  for  divorce  for  abandonment, 
and  succeeded.  The  judge  who  presided  on 
the  second  trial  was  attorney  for  the  hus- 
band on  the  first.  Held,  that  he  was  incom- 
petent, as  having  "been  counsel  in  the  case, " 
and  the  decree  was  not  conclusive.  Newcomt 
v.  Light,  44  R.  604. 

Friendly  or  hostile  relations  existing  be- 
tween a  judge  and  one  of  the  parties  to  the 
action  may  be  good  ground  of  recusation. 
Mote*  v.  Julian,  84  IX  114. 

5.  Powers,  generally.  —  A  will  drawn 
by  a  judge  of  probate  is  not  void,  though  the 
law  prohibits  him  from  drawing  a  will,  since 
the  will  may  be  proved  without  reference  to 
any  illegal  acts.     Motet  v.  Julian,  84  D.  114. 

6.  Salary.  — A  law  declaring  the  forfeit- 
ure of  the  salary  of  a  judge  for  a  failure  to 
perform  his  duties  is  unconstitutional,  as 
being  an  indirect  attempt  by  the  legislature 
to  assume  a  control  over  the  salaries  of  the 
judges.     Ex  parte  Tully,  38  D.  33. 

7.  Liability  to  civil  action.  —  1.  For 
judicial  attt*  —  A  judge  of  a  court  of  record 
is  not  liable  in  a  civil  action,  even  for  cor- 
rupt misconduct  in  office.     Cunningham  v. 

*  Liability  of  judicial  officers,  generally,  see 
note,  6  D.  80S-306. 

Their  liability  for  acts  done  in  their  judicial 
capacity,  see  notes.  26  B.  694-702;  23  R.  602-694. 

Liability  for  unlawful  commitment,  see  note, 
42R.648-6G0. 


tied,  and  the  party,  by  an  appeal,  may  carry 
the  case  to  a  higher  court,  where  such  decrees 
may  be  made  as  justice  to  the  parties  may 
require,    76. 

When  a  justice  of  the  peace  declines  to 
act  because  of  disqualification,  the  ease  is  at 
an  end,  and  the  plaintiff  must  commence  his 
ease  anew  before  a  justice  against  whom  no 
just  cause  of  exception  exists,  because  no 
appeal  can  be  taken  in  a  justice's  court,  ex- 
cept from  a  judgment.    lb. 

2.  Age.  —  A  surrogate  is  not  within  the 
constitutional  provision  that  "no  person 
shall  hold  the  office  of  justice  or  judge  of  any 
court"  after  becoming  seventy  yean  old. 
People  v.  Carr,  53  R.  161. 

3.  Consanguinity  or  affinity.  — A  judge  is 
not  disqualified  from  administering  an  oath 
to  his  brother.  Downer  v.  Hotlitter,  40  D. 
175. 

Relationship  or  affinity  to  either  party  in 
interest  disqualifies  a  judge.  Motet  v .  Julian, 
84  D.  114. 

Under  a  statute  prohibiting  a  judge  from 
sitting  in  a  cause  where  he  is  related  by 
consanguinity  or  affinity  to  either  of  the 
parties,  a  judge  is  not  disqualified  from  sit- 
ting in  a  proceeding  to  which  a  corporation 
is  a  party,  by  his  kinship  to  a  stockholder 
in  the  corporation.  Matter  of  Dodge  etc 
Mfg.  Co.,  33  R.  579. 

A  judge  is  not  disqualified  by  affinity 
from  hearing  a  cause  in  which  his  wife's 
sister's  husband  is  a  party.  Hume  ▼.  Com* 
merdalBank,  43  R.  290. 

In  an  action  of  ejectment,  one  of  the 
plaintiff's  lessors  died  pending  the  suit, 
leaving  a  will,  in  which  his  widow  and 
others  were  appointed  executors.  The  exeo- 
utore  became  parties  to  the  suit.  Before 
the  trial,  the  widow  died,  having  previously 
received  all  of  the  estate  of  her  husband  to 
which  she  was  entitled.  After  her  death, 
the  suit  proceeded  in  the  name  of  the  sur- 
viving executors.  The  presiding  judge  had 
been  related  to  the  widow  within  the  fourth 
degree  of  eonsangninity.  He  was  elected 
judge  after  the  death  of  both  husband  and 
wife.  Held,  that  he -was  competent  to  pre- 
side on  the  triaL  Patterton  v.  Cottier,  58  R. 
472. 

4.  Interett  or  Mas.  —  A  judge  is  disquali- 
fied from  sitting  in  a  case  in  the  result  of 
which  he  is  interested.  Motet  ▼.  JuUan,  84 
D.  114. 

A  judge  of  probate  appointed  his  wife's 
brother  administrator  of  an  estate  of  which 
her  father  was  a  principal  creditor.  Held, 
that  the  judge  was  disqualified  by  personal 
interest,  and  that  the  appointment  was  void. 
Hall  v.  Thayer,  7  R.  513. 

Where  a  judicial  officer  has  not  such  an  in- 
terest in  a  cause  or  matter  as  that  the  result 
must  necessarily  affect  bis  personal  or  pecu- 
niary interest,  or  where  his  interest  is  mi- 
nute, and  he  has  so  exclusive  a  jurisdiction, 
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Buektin,  18  D.  432.  Such  a  judge  is  not 
answerable  in  a  private  action  for  any  judi- 
cial act  done  within  his  jurisdiction,  though 
he  is  alleged  to  have  acted  willfully  and 
maliciously,  and  upon  a  complaint  which  ho 
knew  to  be  false,  feigned,  and  groundless. 
PraU  v.  Gardner,  48  D.  652;  Stone  v.  Grave*, 
40  D.  131.  And  where  he  has  jurisdiction 
of  the  subject-matter,  he  is  not  liable  for 
errors  of  judgment  in  holding  that  the 
facts  of  a  case  give  him  jurisdiction.  But- 
teed  v.  Parsons,  25  R.  688;  BaUey  v.  Wiggins, 
60  D.  650.  The  same  principles  apply  to 
judges  of  the  federal  courts,  which  are  of 
limited  but  not  inferior  jurisdiction.  Busteed 
v.  Parsons,  25  R.  688.  But  judges  of  in- 
ferior courts  are  liable,  when  acting  beyond 
their  jurisdiction.  Borden  v.  State,  54  D.  217. 
The  district  court  of  the  United  States 
has  jurisdiction  of  violations  of  the  "  Act  to 
enforce  the  rights  of  citizens  of  the  United 
States  to  vote  in  the  several  states,"  etc., 
and  a  judge  of  that  court  has  jurisdiction 
to  inquire  into  accusations  under  that  act; 
therefore  the  erroneous  determination  of  the 
judge  that  an  affidavit  stated  an  offense 
within  the  act,  and  his  imprisonment  of  the 
accused  on  a  warrant  thereunder,  will  not 
render  him  liable  to  an  action  for  false  im- 

{uisonment,  even  when  his  conduct  is  si- 
eged to  be  malicious  and  without  probable 
cause.    Busteed  v.  Canons,  25  R.  688. 

A  judge  of  an  inferior  court,  having  juris- 
diction of  the  subject-matter  of  an  action, 
but  failing  to  acquire  jurisdiction  of  the  per- 
son, by  reason  of  defective  service  of  the 
process,  is  not  liable  in  a  civil  action  of  dam- 
ages, in  the  absence  of  proof  of  willful  or 
corrupt  motives.  McCall  v.  Cohen,  42  R. 
641. 

2.  For  ministerial  act*** — A  judicial  officer 
is  liable,  when  acting  ministerially,  for  error 
and  misconduct,  in  like  manner  with  other 
ministerial  officers.  Stone  v.  Graves,  40  D. 
131. 

In  granting  or  refusing  a  license  to  retail 
spirituous  liquors,  a  probate  judge  acts  min- 
isterially, and  an  action  lies  on  his  official 
bond  if  he  improperly  refuses  a  license. 
Grider  v.  Tally,  54  R.  65. 

3.  Illustrations.  —  Where  the  chancellor 
committed  one  of  the  officers  of  the  court  of 
chancery  for  malpractice  and  contempt,  and 
a  judge  of  the  supreme  court  in  vacation  on 
habeas  corpus  discharged  the  prisoner,  and 
the  chancellor  afterwards  recommitted  him 
for  the  same  cause,  —  held,  that  the  chancel- 
lor was  not  liable  to  an  action,  at  the  suit  of 
the  officer,  for  the  penalty  given  by  the 
habeas  corpus  act;  for  a  judge  of  a  court  of 
record  is  not  liable  to  answer  personally,  in 
a  civil  suit,  for  any  act  done  by  him  in  his 
judicial  capacity,  nor  for  errors  of  judgment. 
Yates  v.  Lansing,  6  D.  290. 

•Liability  of  judicial  officers  for  ministerial 
acts,  see  note.  79  D.  47&-47B. 


In  an  action  for  false  imprisonment,  tan 
complaint  alleged  that  the  defendant,  an 
judge,  presided  at  and  held  a  term  of  ton 
United  States  circuit  court;  that  defendant, 
at  said  term,  was  tried  and  convicted  of  a 
statutory  offense  punishable  by  fine  or  inv- 

Erisonment;  that  defendant  sentenced  him 
oth  to  fine  and  imprisonment;  that  plaintiff 
paid  the  fine  to  the  clerk,  who  paid  it  into 
the  United  States  treasury;  that  plaintiff 
then  sued  out  Iiabcat  corpus,  returnable  at 
the  same  term,  and  on  its  return,  the  de- 
fendant, holding  court  as  such  judge,  vacated 
the  sentence,  and  resentenced  the  plaintiff 
to  imprisonment  only,  and  the  plaintiff  was 
thereupon  ooinmitted.  The  United  States) 
supreme  court  afterward,  on  proceedings 
brought  therefor,  adjudged  the  resentence 
to  have  been  unauthorised,  and  discharged 
the  plaintiff  from  imprisonment.  There  was 
no  allegation  that  the  defendant  was  a  party 
to  the  utter  proceedings,  or  had  any  h^r™g 
thereon.  It  was  conceded  that  the  plaintiff 
was  imprisoned  five  days.  On  demurrer,  — 
held,  that  the  complaint  did  not  state  a  canes 
of  action,  although  the  resentence  was  in  ex- 
cess of  jurisdiction,  and  void.  Langs  v. 
Benedict,  29  &  80. 
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JUDGMENT — DXORBS. 

[Includes  the  rendition,  entry,  and  effect  of 
augments  and  decrees  at  law  and  in  equity,  and 
j&  criminal  cases;  also  proceedings  to  amend, 
arrest,  impeach,  open,  and  vacate  judgments, 
and  actions  to  enforce  them.  Judgments  against 
particular  classes  of  persons,  or  persons  occu- 
pying particular  relations  to  others,  are  under 
the  special  titles;  as  are  also  judgments  peculiar 
to  particular  forms  or  causes  of  action,  or  upon 
the  various  prerogative  writs  and  special  statu- 
tory proceedings,  which  are  separately  treated  In 
the  digest.  The  review  of  a  Judgment  by  appeal, 
certiorari,  error,  habeas  corpus,  or  the  like,  will  be 
fonnd  under  those  titles.  J 

Against  counties,  enforcement  of,  see  Gown- 

TIBS,  26. 
Against  joint  debtors,  enforcement  of,  see 

Joint  Liability,  5. 
Arrest  of,  in  criminal  oases,  see  Trial, 

211. 
Assignability  of,  see  AssiamcEirT,  ft. 
Attorney's  authority  after,  see 

and  Client,  24. 
Certified  copies  of,  as  evidence,  see  Evi- 
dence, 228. 
Confession  of,  by  one  partner,  when  binds 

firm,  see  Partnership,  46. 
Effect  of  appeal  from,  to  vacate,  see  Amu, 

103. 
Effect  of,  as  evidence,  see  Evidence,  199-202. 
Effect  of  bankruptcy  proceedings  on  lion  of, 

see  Bankruptcy,  11. 
Effect  of  reversal  of,  on  execution  sale,  see 

Execution,  108. 
Effect  of,  to  transfer  title,  see  Trover,  2L 
Estoppel  by,  see  Estoppel,  16. 
Execution  must  follow,  see  Execution,  6-ft. 
For  contempt»  see  Contempt.  24. 
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For  costs,  mo  Costs,  20. 

For  deficiency  in  foreclosure,  tea  MosraAass, 
109. 

For  divorce,  review  of,  set  Maebtaob  ajtd 
Divorce,  79. 

How  entered  on  an  award,  see  Arbxtbatio*, 
etc.,  82. 

In  motions  against  personal  representative, 
see  ExBcuTOBS,  etc,  175,  176. 

In  actions  of  detinue,  see  Dbtotos,  11. 

In  actions  on  accounts,  see  Accounts,  12. 

In  actions  on  bills  or  notes,  see  Bills  abd 
Notes,  301,  302. 

In  actions  on  bonds,  see  Bonds,  88. 

In  attachment,  its  effect,  and  how  reviewed, 
see  ATTACHUJUtT,  118-124. 

In  ejectment,  see  Ejbctmekt,  45-47. 

In  foreclosure,  see  Mortgage!,  90-94. 

In  justices'  courts,  see  Justice  or  THB 
Peace,  23-29. 

In  partition  suits,  see  Partition,  22-24. 

In  proceedings  by  quo  warranto,  see  Quo 
Warranto,  12. 

H  proceedings  to  foreclose  lien,  see  Mechan- 
ic's Lien,  24,  25. 

Id  suits  against  husband  and  wife,  see  Hub- 
band  AND  WlTE,  111. 

In  suits  by  or  against  infants,  see  Infants, 
58,59. 

In  suits  by  personal  representatives,  see  Ex- 
ecutor*, eta,  159. 

In  suits  for  dower,  see  Dower,  53. 

Lien  of,  on  homestead,  see  Homestead,  25. 

Necessity  and  sufficiency  of,  as  foundation 
for  creditor's  suit,  see  Creditors'  Bills, 
4,  5;  Fraudulent  Conveyances,  26b 

Of  appellate  court,  see  Appeal,  126-132. 

Of  appellate  court,  in  criminal  oases,  see 
Appeal,  172. 

Of  conviction,  entry  of,  see  Trial,  219. 

Of  dismissal,  review  of,  see  Trial,  69. 

Of  nonsuit,  review  of,  see  Trial,  68. 

On  case  stated,  see  Submission,  3. 

On  demurrer,  against  party  committing  first 
error,  see  Pleading,  48. 

On  garnishee's  answer,  see  Attachment,  103. 

On  the  pleadings,  see  Pleading,  179. 

Parol  evidence  to  explain,  see  Evidence,  116. 

Presumptions  in  favor  of,  on  appeal,  see  Ap- 
peal, 19-27. 

Revival  of,  see  also  Scire  Facias,  4, 

Sot-off  of,  see  Set-off,  II. 

Staying  proceedings  on,  in  equity,  see  In- 
junction, 14. 

8ning  out  second  writ  after, see  Replevin,  36. 

What  are  appealable,  see  Appeal,  2-9. 

What  lapse  of  time  bars  actions  on,  see  Limi- 
tations of  Actions,  44. 

What  reviewable  on  error,  sec  Error,  4,  5. 

What  will  support  fi.  fa.,  see  Execution,  15. 

When  cloud  on  title,  see  Cloud  on  Title,  4. 

When  draw  interest,  see  Interest,  11. 

When  final  and  reviewable,  see  Appeal,  6. 

See  also  Forcible  Entry,  13;  Replevin,  34; 
Specific  Performance,  40-46;  Tres- 
pass, 27,  37;  Trover,  21. 
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L  Rules  Relative  to  Parties. 
TL  Rendition  and  Entry  of  Judgments. 

1.  Formal  Requisites;  Time  of  Entry, 

etc 

2.  What  Relief  may  be  Granted. 

3.  Filing  and  Docketing. 

HL  Interpretation  and  Effect;  Cob- 

0LU8ITENE8S. 

1.  In  General 

2.  How  Far  Conclusive. 

a.  As  Respects  the  Parties. 

5.  As  Respects  the  Court  Pro- 
nouncing the  Judgment. 

&  As  Respects  the  Form  or 
Nature  of  the  Adjudica- 
tion. 

si  As  Respects  the  Subject- 
matters  Decided. 

e.  Doctrine  of  Former  Jeop- 
ardy in  Criminal  Cases. 

3.  Collateral  Impeachment. 
TV.  Lien;  Priority. 

V.  Satisfaction  and  Discharob. 
VL  Arresting;    Amending;    Opening; 

and  Vacating. 
VTL  Enforcement;    Actions  ob  Judo* 

^^         MENTS. 

VLTL  Judgments  by  Confession. 

I.  Rules  Relative  to  Parties. 

1.  Actions  against  several  defend- 
ants.*—  Where  an  action  founded  upon 
tort,  such  as  assault  and  battery,  false  im- 
prisonment, trover,  and  the  like,  is  brought 
against  several  defendants,  and  a  verdict  is 
awarded  for  the  plaintiff,  the  latter  may, 
after  verdict,  enter  a  nolle  prosequi  as  to  some 
of  them,  and  take  his  judgment  against  the 
rest    Hardy  v.  Thomas,  57  D.  162. 

Suing  a  defendant  by  a  wrong  name  is  mat- 
ter of  abatement  only,  and  will  not  avoid  a 
judgment  against  him  if  he  has  been  actually 
served.  80,  it  seems,  where,  under  a  com- 
plaint entitled  against  certain  individuals, 
"  composing  "  an  unincorporated  association, 
judgment  is  taken  against  it  by  its  common 
name  only.      Walsh  v.  Kirkpatrick,  89  D.  85. 

9.  Judgment  against  defendants 
not  served  with  process,  t — 1.  In  general 
—  A  judgment  against  an  absent  defendant 
who  has  neither  been  served  with  process 
nor  has  entered  an  appearance  is  not  even 
prima  facie  evidence  of  a  right.  Williams 
v.  Preston,  20  D.  179. 

A  judgment  by  default,  where  defendant 
was  not  served  or  did  not  appear,  is  erro- 
neous, the  proceedings  being  coram  nonjudke. 
Ditch  v.  Edtmrd*,  26  D.  414;  S/iaefer  v. 
Gates,  38  D.  104. 

A  statute  authorizing  summary  judgments 
without  notice,  against  the  owners  of  steam- 

*  Judgment  void  as  to  one  defendant  whether 
or  not  void  as  to  all.  see  note,  82  D.  604-607. 

t  Judgment  based  on  falge  return  of  process, 
see  note,  1*  D.  187-1%). 

Judgment  baited  ou  unauthorised  appearance 
of  attorney,  see  note,  76  D.  146-15L 
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boats,  upon  the  filing  of  affidavits  of  claims 
for  services,  where  no  discretion  is  vested  in 
the  judge,  and  where  relief  after  judgment 
is  provided  for,  by  giving  the  party  an  op- 
portunity then  to  contest  the  claim,  is  valid. 
Flint  River  Steamboat  Co.  v.  Foster,  48  D. 
248.  • 

A  statute  will  not  be  construed  to  author- 
ise judgment  without  notice,  if  the  language 
is  doubtful.    76. 

A  judgment  rendered  ae  upon  default 
against  one  as  trustee  of  an  absent  defendant, 
who  was  not  served  with  process,  and  whose 
property  was  not  attached,  is  void,  if  the 
record  does  not  show  service  of  process  upon 
such  trustee.    Bruce  v.  Cloutman,  84  D.  111. 

2.  C<ue§  o/  attachment.  —  Jurisdiction  ob- 
tained by  the  attachment  of  goods  of  a  non- 
resident will  not  authorise  the  court  to  render 
a  judgment  which  will  bind  the  defendant 
personally  in  the  state  where  he  resides,  if  he 
was  never  served  with  process,  and  never  ap- 
peared to  the  action.  Starbuck  v.  Murray, 
21  D.  172;  Mtlhop  'v.  Doane,  7  R.  147.  But 
where  property  of  a  defendant  residing  in 
this  state,  who  was  not  personally  served,  and 
who  did  not  appear,  has  been  seised,  and  sold 
in  satisfaction  of  a  judgment  rendered  in  a 

Eroceeding  of  attachment  in  another  state, 
e  is  concluded  from  recovering  the  value 
thereof  in  an  action  in  this  state  against  the 
plaintiff  in  the  foreign  judgment,  unless  in  a 
proper  case  he  can  show  that  it  was  procured 
through  fraud.  Mtlhop  v.  Doane,  7  R.  147. 
A  judgment  against  a  non-resident,  where 
jurisdiction  is  based  only  on  an  attachment 
of  property,  without  personal  service,  is  but 
a  judgment  in  rah,  good  only  against  the 
particular  property  attached,  and  cannot  be 
made  the  basis  of  an  action  of  debt,  in  order 
to  obtain  satisfaction  out  of  other  property 
of  defendant    Eastman  v.  Wadleigh,  20  R. 


8.  Several  defendants — 8ome,  only,  served. 
—  A  defendant  not  served  with  process,  and 
as  to  whom  a  nolle  prosequi  is  entered,  is  not 
a  party  to  the  suit,  and  a  judgment  "  against 
the  defendants  **  does  not  embrace  him,  but 
only  the  defendants  upon  whom  process  was 
served  or  who  appeared  and  defended.  Boyd 
v.  Baynham,  42  D.  438. 

A  judgment  against  joint  debtors  on  a  ser- 
vice of  process  upon  one  of  their  number,  as 
provided  by  the  law  of  New  York,  has  none 
of  the  attributes  of  a  judgment  as  against  the 
non-served  debtors.  It  furnishes  no  evi- 
dence of  liability,  and  creates  no  obligation; 
therefore  is  not  the  proper  basis  for  a  suit  in 
Connecticut.  Wood  v.  Walkinson,  44  D.  662. 
S.  P.,  Hanley  v.  Donoghue,  43  R.  554. 

A  judgment  against  all  of  several  defend- 
ants, where  some  only  are  served  with  pro- 
cess, is  erroneous,  but  not  void,  and  if  land 
is  sold  under  an  execution  issued  on  such 

*  Validity  of  statutes  authorising  judgment 
without  notice,  see  note,  4»  D.  2uiKJ7d. 


a  judgment,  title  to  a  part  thereof,  at  least, 
will  pass  to  the  pnrchaser  at  the  sheriff's 
sale.    Douglass  v.  Massie,  47  IX  876. 

A  judgment  rendered  against  three  de- 
fendants, when  two  only  were  served  with 
summons,  is  void  as  against  all  of  them. 
Hulme  v.  Janes,  65  D.  774.  S.  P.,  Bufum  v. 
BamsdeXl,  92  D.  689;  Martin  v.  Williams,  97 
D.  456. 

A  joint  judgment  against  two  parties,  one 
of  whom  only  was  served  with  process,  is 
voidable.  Newburg  v.  Munshower,  28  R. 
769. 

If  justice's  judgment  is  entered  against  all 
the  defendants,  where  some  are  not  served 
with  process  and  do  not  appear,  the  judg- 
ment will  not  be  void  as  to  those  served,  but 
only  erroneous  or  voidable,  and  can  be  re- 
versed on  writ  of  error.  Winchester  v. 
Beardm,  51  D.  702. 

A  judgment  rendered  in  another  state 
against  all  the  former  members  of  a  dissolved 
partnership  will  not  personally  bind  one  of 
the  partners  who  was  not  served  with  pro- 
cess, and  did  not  appear,  although  by  the 
law  of  that  stato  such  judgment  is  enforce- 
able against  the  joint  property;  and  in  an 
action  on  such  judgment  here,  such  partner 
may  show  that  he  was  not  served  and  did 
not  appear,  although  the  record  states  that 
he  was  summoned  and  appeared.  Bowler  v. 
Huston,  32  R.  673.  ♦ 

8.  When  a  soveral  judgment  fsj 
proper.  —  A  judgment  against  one  of  two 
defendants,  after  service  of  the  writ  on  both, 
cannot  be  sustained  on  any  principle  of 
common  law  or  statute.  Helm  v.  Fan  Vleet, 
12  D.  248. 

A  good  personal  defense  by  one  joint  de- 
fendant will  not  prevent  a  judgment  against 
the  remaining  defendants.  SL  Albans  Bank 
v.  Dillon,  73  D.  296. 

Plaintiff  must  establish  his  cause  of  action 
against  all  the  defendants  in  all  actions  ex 
contractu,  and  the  practice  act  which  allows 
a  recovery  against  a  defendant  served  with 
process,  while  others  are  not,  does  not  change 
the  rule.    Griffith  v.  Furry,  83  D.  186. 

4.  Judgment  in  flavor  of  one  of  eev- 
eral  plaintiffs.  — Judgment  in  favor  of  one 
in  an  action  by  two  is  irregular.  Allen  v. 
Bradford,  37  D.  689. 

6.  Effect  of  death  of  party  to  bo 
charged,  t — A  judgment  entered  against  a 
defendant  after  his  death  is  void.  OerauU  ▼. 
Anderson,  12  D.  621;  Carter  v.  Carriger,  24 
D.  585. 

An  action  on  a  judgment  entered  in  an- 
other state  may  be  defeated  by  showing  that 
the  court  where  the  judgment  was  given  lost 
jurisdiction  by  the  death  of  the  defendant 

•  Judgment  against  partnership  or  Joint  debtors, 
based  on  service  of  process  on  one  only,  see  note* 
44  D.  670-674. 

t  Judgment  against  dsad  persons,  validity  of, 
see  note,  ttD.iOT-ua 
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pendent*  fife.      GerauU  ▼.  Jarfersim,   IS  D. 
521. 

The  validity  of  a  decree  rendered  against  a 
defendant  after  his  death,  where  no  sugges- 
tion of  such  death  is  made  in  the  record, 
cannot  be  impeached  in  a  collateral  action  by 
evidence  tending  to  show  that  the  defendant 
died  before  the  decree  was  pronounced.  The 
error  in  making  the  decree  sfter  the  defend- 
ant's death  must  be  shown  in  some  proceed- 
ing instituted  by  the  proper  parties,  for  the 
purpose  of  setting  it  aside  for  that  cause. 
Boons  v.  Spurgin,  52  D.  105.  &  P.,  King  v. 
BnrdeU,  57  R.  657. 

Judgments  rendered  against  a  party  who 
died  after  being  served  witn  process,  though 
his  death  was  suggested  to  the  court,  but  \Am 
legal  representative  was  not  made  a  party  in 
his  stead,  are  not  absolutely  void,  but  only 
voidable,  and  on  writs  of  error  coram  noltis  in 
the  court  where  rendered,  they  might  have 
been  set  aside  and  correctly  rendered  against 
the  representative  of  the  deceased  defendant. 
Qirtdinq*  v.  Steele,  91  D.  336. 

6.  Rule  that  equity  will  not  make  a 
decree  affecting  a  party  not  before  the 
court.  —  A  decree  is  not  binding  on  those 
not  parties.  Winbom  v.  QorrtU,  40  D. 
456. 

A  decree  cannot  be  made  in  favor  of  a  per- 
son not  a  party  to  the  suit.  Bailey  v.  Bobm- 
sons,  42  D.  540. 

A  decree  determining  rights  of  infant  heirs 
cannot  be  made  until  they  are  brought  be- 
fore the  court  by  due  service  of  process  upon 
them.     Coleman  v.  Coleman,  28  D.  86. 

Rights  of  a  cestui  que  trust  cannot  be  cutoff 
by  a  decree  in  equity,  rendered  in  a  proceed- 
ing to  which  he  is  not  a  party.  Collins  v. 
Loflus,  34  D.  710. 

The  determination  of  irrelevant  and  im- 
material matters  in  equity  cannot  form  the 
basis  of  a  decree  against  parties  who  have  no 
righto  or  interests  involved  in  the  principal 
subject-matter  which  forms  the  foundation 
of  plaintiffs  case.  TreadweU  v.  SaUsbury 
Ufa.  Co.,  60  D.  490. 

A  court  cannot  properly  adjudge  void  a  de- 
cree and  sale  thereunder,  unless  all  the  par- 
ties to  the  decree  and  the  purchaser  at  the 
sale  are  made  parties,  and  brought  into 
court.     Ralston  v.  Lakes,  74  D.  291. 

A  probate  decree  does  not  affect  parties  in 
interest  who  were  not  served  with  process, 
Martin*.  William*,  97  D.  456. 

7.  Rules)  applicable  in  actions 
against  personal  representatives.  — 
A  judgment  in  favor  of  the  validity  of  a 
will  in  an  action  brought  by  an  heir  against 
an  executor  is  not  binding  upon  the  legatees 
who  are  not  parties.  Valsam  v.  Ckmtier,  22 
V.  179. 

A  judgment  against  an  executor  or  admin- 
istrator does  not  bind  real  assets,  and  is  not 
even  prima  fade  evidence  of  a  debt,  where 
the  decedent's  realty  has  been  sold  for  the 
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payment  of  all  hit  debts.     Birely  v.  Staley, 
25  D.  303. 

A  Judgment  in  ejectment  brought  by  a 
warrantee  is  evidence  against  the  personal 
representatives  of  the  warrantor  to  whom 
notice  of  the  pendency  of  the  action  had 
been  given,  although  no  further  notice  is 
given  to   the   personal   representative,  the 


warrantor  dying  pending  the  action.  Brown 
v.  Taylor,  37  D.  618. 

A  revival  against  an  administrator  of  an 
action  against  nis  intestate  vests  in  the  court 
a  jurisdiction  over  the  person  of  the  adminis- 
trator but  for  the  purposes  of  that  suit,  and 
any  judgment  which  it  may  enter  against 
the  administrator  m  personam  will  be  as 
void  as  if  against  a  person  not  a  party  to  the 
record.    Swiggari  v.  Harber,  39  D.  418. 

Devisees  not  made  parties  to  a  suit  by  a 
creditor  against  an  executor  to  recover  a 
debt  due  to  him  from  the  testator,  and  in  the 
event  of  there  being  no  personal  assets,  to 
charge  the  same  on  the  realty,  are  not  bound 
by  the  decree  in  such  suit  directing  a  sale 
of  the  land  devised;  and  the  sale  maae  under 
the  decree,  and  the  deed  issued  pursuant 
thereto,  will  not  pan  the  legal  title  to  the 
purchaser.     Hudgm  v.  Hudgin,  52  D.  124. 

A  judgment  recovered  against  an  ancillary 
administrator  in  another  state  gives  no  right 
of  action  against  the  administrator  or  heirs 
of  the  same  estate  in  Texas;  and  it  makes 
no  difference  that  the  intestate  was,  when 
the  suit  was  commenced,  a  resident  of  and 
served  with  process  in  such  other  state. 
The  effect  of  tne  personal  service  upon  the 
intestate  died  with  the  person,  and  the  juda« 
ment  subsequently  rendered  against  the  ad* 
ministrator  has  no  other  or  greater  effect 
than  if  it  had  been  recovered  in  a  suit  origi- 
nally instituted  against  him.  Jones  v.  Jones, 
65  D.  174. 

8. or  heirs.  —  A  judgment  at  com- 
mon law  was  not  evidence  in  an  action 
against  the  heir.  Beckett  v.  Belover,  68  D. 
237. 

A  judgment  against  infant  heirs  for 
whom  no  guardian  ad  Stem  has  been 
appointed  is  voidable  only,  and  is  valid 
until  reversed.  Porter  v.  Robinson,  13  Is. 
153. 

A  Judgment  cannot  be  obtained  agains? 
heirs  having  no  assets  by  descent  for  a  debi 
of  the  ancestor.    Birely  v.  Staley,  25  D.  303. 

IL  RinDrnoif  and  Entry  or  Judgments. 
1.  Formal  Requisites;  Time  of  Entry,  etc. 

9.  Formal  requisites,  generally.  •— 
A  judgment  may  be  erroneous  in  form  of 
substance,  as  well  as  in  the  proceedings  pre- 
liminary to  it.  Hoekne  v.  TrugiUo,  91  D. 
703. 

Bach  judgment  entered  must  be  full  and 
in  proper  form,  and  the  imperfections  el 

*  Form  of  judgment  granting  relief  against  • 
fraudulent  transfer,  see  note,  76  D.  US-sSL 
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one  cannot  be  corrected  by  reference  to  an* 
other.  Tombcekbee  Bank  v.  Strong,  21  D. 
467. 

Where  a  judgment  ia  not  entered  in  fall, 
but  in  a  short  form,  with,  reference  to  an- 
other entry  of  a  fall  and  proper  form,  no 
execution  can  be  issued  thereon.    lb. 

Final  judgment  moat  show  intrinsically 
ind  distinctly,  and  not  inferentially,  that 
the  matters  in  the  record  have  been  deter- 
mined in  favor  of  one  of  the  litigants,  or  that 
the  rights  of  the  parties  have  ueen  adjudi- 
cated.   Scott  v.  Burton,  65  D.  782. 

The  omission  of  a  foreign  record  to  show 
that  a  jury  was  impaneled  and  sworn,  the 
service  of  the  sore  facias  for  the  revivor  of 
the  suit  on  the  defendants'  attorney,  and 
the  failure  of  the  record  in  the  collateral 
garnishment  suit  to  show  that  the  original 
judgment  was  for  an  amount  as  great  as 
that  which  was  rendered  against  the  gar- 
nishee, are  mere  irregularities  which  do  not 
render  the  judgments  void,  Ounn  v.  Howell, 
73  D.  4S4. 

A  judgment  in  favor  of  "Joseph  Foun- 
tain's heirs/'  without  naming  them,  is  not 
void.     Shuckkford  v.  Fountain,  15  D.  115. 

A  record  cannot  be  sustained  as  that  of  a 
judgment,  it  seems,  where  it  shows  the  issu- 
ing of  the  writ,  the  return,  and  a  docket 
entry  simply  that  "the  court  grant  judg- 
ment," without  showing  what  the  judgment 
was.     Jtape  v.  Heaton,  76  D.  269. 

An  entry  of  judgment  does  not  operate  as 
constructive  notice  of  the  existence  of  a 
judgment  against  the  defendants  not  in- 
cluded in  the  entry,  under  the  Iowa  code  of 
1851,  where  the  entry  is  made  in  the  reoord- 
book  and  in  the  judgment  docket  in  the 
name  of  one  of  the  defendants  only,  with 
the  addition  of  "  et  al."  to  the  name.  Cum- 
mings  v.  Long,  85  D.  502. 

Judgment  against  an  unincorporated  asso- 
ciation only  by  the  common  name  of  the 
"Red  Star  Mining  Company,"  entered  by 
the  clerk,  by  default,  upon  a  complaint  enti- 
tled as  against  "M.  Walsh  et  ai,  composing 
the  Red  Star  Mining  Company,"  after  re- 
turn of  due  service  upon  Walsh,  is  not  void 
so  as  to  justify  the  sheriff  in  refusing  to 
levy  execution  thereunder,  when  the  com- 
plaint substantially  avers  the  facts  required 
by  statute  to  authorize  a  suit  against  such 
an  association  by  its  common  name,  not- 
withstanding the  omission  of  the  word 
"mining,"  in  alleging  the  name  of  the  asso- 
ciation in  the  body  of  the  complaint,  noth- 
ing less  than  the  entire  absence  of  any 
averment  of  the  statutory  facts  being  suffi- 
cient to  render  the  judgment  void.  Walsh 
v.  Rirkpatrkk,  89  D.  85. 

10.  Signature.  • — Decrees,  judgments, 
and  orders  are  required  by  the  Kentucky 
statute   to  be  drawn  up  and  recorded  by 

•  Effect  of  disqualification  of  Judge,  validity 
if  Judgment,  see  note,  84  1>.  ltt-UL 
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the  clerk  on  the  evening  of  each  day,  and 
signed  by  thepreaiding  judge  or  justice  of 
the  court.  When  so  drawn  up,  recorded, 
and  signed,  they  constitute  a  part  of  the 
records  of  the  oourt,  permanent  and  conclu- 
sive.    Raymond  v.  Smith,  71  D.  458. 

The  provision  of  the  Iowa  statute  hi  rela- 
tion to  signing  the  entry  or  record  of  a 
judgment  by  the  judge  who  rendered  it  ia 
directory  merely,  and  a  non-oompliance 
therewith  does  not  invalidate  the  judgment. 
Child*  v.  McClxsney,  89  D.  545. 

11.  Time  of  entry.— A  judgment  of  a 
court  of  reoord  is  considered  to  nave  been 
rendered  on  the  first  day  of  the  term  by  re- 
lation, irrespective  of  the  day  upon  which 
it  may  in  fact  have  been  rendered.  Farkg 
v.  Lea,  32  D.  680;  but  only  in  those  cases 
in  which  the  judgment  might  have  been 
rendered  then.  Withers  v.  Carter,  50  D. 
78. 

The  formal  entry  of  judgment  may  be 
made  at  any  time;  and  a  justice  or  magis- 
trate may  be  allowed  to  draw  up  or  to 
amend  a  record  of  conviction,  for  his  own 
protection,  after  he  has  committed  the  party 
convicted,  or  after  certiorari  has  issued,  re- 
quiring him  to  make  a  return  of  his  proceed- 
ings.    Hall  v.  Tuttle,  40  D.  382. 

Though  a  statute  require  judgment  to  be 
forthwith  rendered  and  entered,  upon  the 
return  of  a  verdict,  a  judgment  rendered  in 
due  time  will  not  be  reversed  because  not 
entered  in  the  docket  until  two  or  three 
days  thereafter.  Hall  v.  Tuttle,  40  D.  382; 
Davis  v.  Simma,  81  D.  462. 

Judgment  may  be  rendered  at  a  subse- 
quent day,  after  a  motion  for  a  new  trial  and 
in  arrest  of  judgment  is  disposed  of,  where 
the  cause  is  tried  by  the  court  in  place  of  a 
jury,  and  on  announcing  a  finding,  the  motion 
is  interposed.  Stevenson  v.  Sherwood,  74  D. 
140. 

The  oourt  will  not  sanction  an  extension 
of  the  practice  of*clerks  to  take  minutes  and 
docket  entries  of  proceedings,  and  to  subse- 
quently enter  them  at  length  in  technical 
language,  according  to  established  forms,  to 
a  case  in  whioh  the  clerk  made  the  single 
entry  of  M  judgment, n  and  then,  out  of  oourt, 
fixed  the  liability  of  the  parties  from  mere 
recollections  as  to  bow  the  judgment  should 
be  entered  at  length,  Montgomery  v.  M*r- 
pfty,  81  D.  652. 

12.  Entry  in  vacation.  — A  judgment 
rendered  in  vacation,  and  entered  as  of  the 
preceding  term,  is  valid,  if  such  entry  was 
in  accordance  with  the  agreement  of  parties 
entered  in  open  court.  King  v.  Oreen,  19  D. 
46. 

A  verdict  received  and  judgment  rendered 
after  a  term  of  court  has  legally  terminated 
are  void.    Davis  v.  Fish,  48  D.  387. 

Where  the  court  ordered  judgment,  and 
directed  its  clerk  to  assess  the  amount,  and 
the  clerk  draughted  a  judgment,  leaving 
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blank  spaces  for  the  amount  and  for  the 
costs,  but  did  not  fill  these  blanks  up  for 
fourteen  months,  and  then  during  a  vacation 
of  the  court  he  filled  them  up,  —  held,  that 
as  to  the  eosts  he  had  a  right  to  fill  that  in 
at  any  time;  that  the  omission  was  a  palpable 
omission  which  could  be  supplied  by  the 
court  at  any  subsequent  term.  If  the  clerk, 
in  vacation,  exercised  this  power,  it  is  only 
an  irregularity  which  cannot  be  attacked  in 
a  collateral  proceeding.  Idnd  t.  Adams,  77 
1X123. 

13.  Notice  of  entry. —Where  judgment 
is  entered  without  adjournment,  in  the  ab- 
sence of  the  parties  and  without  notice  to 
attend,  it  will  be  considered  irregular.  The 
defendant  has  a  right  to  be  present  to  hear 
his  judgment,  and  an  opportunity  must  be 
given  to  him  for  that  purpose,  either  by  ad- 
journment or  notice.  Van  Riper  t.  Van 
Riper,  7  D.  676. 

Plaintiffs  in  a  suit  are  constructively  in 
court  all  the  while  to  see  the  proceedings 
from  the  beginning  to  the  end,  and  they  are 
bound  to  know  what  was  the  judgment  of 
the  court,  without  special  notice.  Walton  v. 
Sugg,  93  D.  580. 

Suit  is  not  ended  until  complete  satisfac- 
tion of  or  discharge  from  the  judgment  of 
the  court  therein.    To. 

14.  What  is  a  sufficient  service  of 
process  to  support  judgment.  —  Where 
an  action  was  commenced  against'  Doe,  Roe, 
etc,  but  service  was  had  upon  others,  whose 
names  are  indorsed  upon  the  writ,  judgment 
by  default  may  be  entered  against  the  Utter. 
After  servioe  had  upon  them  in  this  way, 
their  failure  to  appear  or  defend  was  equiva- 
lent to  an  admission  that  they  were  the  per- 
sons intended  to  be  sued.  Curtis  v.  Herrick, 
73  D.  632. 

Courts  will  not  presume  that  an  officer  in 
service  of  process  faded  to  discharge  his  duty, 
or  infer  facts  inconsistent  with  his  return,  in 
order  to  divest  rights  acquired  under  it,  or 
to  defeat  the  judgment  of  a  court  of  com- 
petent jurisdiction.  Pursier  v.  Hayes,  92  D. 
350. 

The  whole  of  a  record  must  be  looked  to 
in  determining  the  question  whether  or  not 
a  want  of  jurisdiction  is  apparent  upon  the 
face  of  tbe  record.  And  if  that  part  of  the 
record  called  the  proof  of  service  recites 
facts  and  acts  done  as  constituting  the  ser- 
vice made,  and  which,  if  the  record  were 
otherwise  silent  on  the  subject,  would  make 
it  affirmatively  show  a  want  of  jurisdiction 
of  the  person  of  the  defendant,  yet  if  else- 
where, as  in  the  judgment,  further  facts  or 
acts  are  recited  which  establish  the  jurisdic- 
tion, it  will  be  sufficient  to  sustain  the  judg- 
ment.    Bahn  v.  KeUy,  94  D.  742. 

Process  from  a  probate  court  must  be  ex- 
ecuted with  as  much  strictness  and  in  same 
manner  as  process  from  a  circuit  court. 
Marti*  v.  Williams,  97  D.  466. 


Service  of  process  upon  Asher  B.  Bates 
will  not  support  a  judgment  against  Ashley 
R  Bates.     Bates  v.  State  Bank,  46  D.  293. 

Courts  will  not  render  judgments  against 
persons  upon  constructive  notice  until  every 
legal  requirement  to  make  such  notices  com- 
plete has  been  fully  complied  with.  Tunis 
v.  WUhrow,  77  D.  117. 

A  summons  served  but  two  days  before 
trial,  where  the  statute  requires  three,  con- 
fers no  jurisdiction  of  the  person  of  the  de- 
fendant, and  a  judgment  rendered  against 
him  upon  such  a  service  is  utterly  void,  and 
can  be  questioned  at  any  time  and  in  any 
proceeding,  direct  or  collateral,  and  no  title 
can  be  divested  or  transferred  under  such 
judgment.    Johnson  v.  Baler,  67  D.  298. 

A  judgment  of  a  Canadian  court  on  per- 
sonal service  of  process  in  Michigan,  where 
the  defendant  did  not  sppear  or  recognise 
the  jurisdiction,  will  not  support  an  action 
in  Michigan,  although  the  laws  of  Canada 
provide  for  such  a  servioe.  McEwan  ▼. 
Zmuner,  31  R.  332. 

16.  Entry  of  judgment  on  decree  pre 
confesso.  —  Upon  a  pro  confesso  decree  in 
the  probate  court,  the  cause  must  be  set  for  s 
final  hearing,  and  a  final  decree  must  be  en- 
tered in  favor  of  complainants  only  after  due 
and  regular  proof  of  their  right  to  recover. 
Porter  v.  Porter,  40  D.  56. 

A  pro  confesso  order  cannot  justify  a  de- 
cree against  one  who  has  been  directed  to 
answer  over,  upon  exceptions  being  sustained 
to  his  answer,  and  fails  to  do  so,  unless  a 
state  of  facts  is  made  out  by  the  bill  which 
rendered  him  liable  in  this  mode  of  proceed- 
ing.    Garland  v.  Hull,  51  D.  14a 

A  final  decree,  after  deoree  vro  confesso, 
may  be  rendered  without  proof,  where  the 
bill  is  against  adult  residents  of  the  stite 
who  are  personally  served  with  notice,  and 
the  allegations  of  the  bill  are  certain,  es- 
pecially if  the  subject-matters  of  those  alle- 
gations are  of  a  definite  and  certain  nature. 
Colerkk  v.  Hooper,  56  P.  506. 

16.  Bntry  of  judgment  by  default. 
— A  defendants  default,  after  affirmative 
pleas  pleaded,  will  authorize  the  court  to 
give  judgment  against  him,  without  the  in- 
tervention of  a  jury.  Schooler  v.  Asherst,  13 
D.  232. 

Judgment  by  default  cannot  be  entered 
while  there  are  material  issues  made  by  the 
pleadings,  and  not  disposed  of.  Harris  v. 
Muskingum  Mfg.  Co.,  29  D.  372. 

Judgment  by  default  against  the  principal 
and  surety  upon  a  bond  given  for  the  appear- 
ance of  a  party  in  court  at  a  particular  day, 
is  irregular  if  rendered  prior  to  the  day  pre- 
scribed for  the  appearance  of  such  person  in 
tbe  bond.      Wmslow  v.  Anderson,  32  D.  651. 

A  judge  cannot  refuse  the  right  of  judg- 
ment by  default  accorded  by  law  to  plaxntux 
State  ▼.  Posey,  87  D.  525. 

An  entry  is  not  a  judgment*  where  it  if 
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boats,  upon  the  filing  of  affidavits  of  claims 
for  servioes,  where  no  discretion  is  vested  in 
the  judpe,  and  where  relief  after  judgment 
is  provided  for,  by  giving  the  party  an  op- 
portunity then  to  contest  the  claim,  is  valid. 
Flint  River  Steamboat  Go.  v.  Foster,  48  D. 
848.* 

A  statute  will  not  be  construed  to  author- 
ise judgment  without  notice,  if  the  language 
is  doubtful.    76. 

A  judgment  rendered  as  upon  default 
against  one  as  trustee  of  an  absent  defendant, 
who  was  not  served  with  process,  and  whose 
property  was  not  attached,  is  void,  if  the 
record  does  not  show  service  of  process  upon 
such  trustee.    Bruce  v.  Cloutman,  84  D.  HI. 

2.  Cases  of  attachment  —  Jurisdiction  ob- 
tained by  the  attachment  of  goods  of  a  non- 
resident will  not  authorise  the  court  to  render 
a  judgment  which  will  bind  the  defendant 
personally  in  the  state  where  he  resides,  if  he 
was  never  served  with  process,  and  never  ap- 
peared to  the  action.  Starbuck  v.  Murray, 
21  D.  172;  Melhop'v.  Doane,  7  R  147.  But 
where  property  of  a  defendant  residing  in 
this  state,  who  was  not  personally  served,  and 
who  did  not  appear,  has  been  seised,  and  sold 
in  satisfaction  of  a  judgment  rendered  in  a 
proceeding  of  attachment  in  another  state, 
he  is  concluded  from  recovering  the  value 
thereof  in  an  action  in  this  state  against  the 
plaintiff  in  the  foreign  judgment,  unless  in  a 
proper  case  he  can  show  that  it  was  procured 
through  fraud.    Methop  v.  Doane,  7  R.  147. 

A  judgment  against  a  non-resident,  where 
jurisdiction  is  based  only  on  an  attachment 
of  property,  without  personal  service,  is  but 
a  judgment  in  rem,  good  only  against  the 
particular  property  attached,  and  cannot  be 
made  the  basis  of  an  action  of  debt,  in  order 
to  obtain  satisfaction  out  of  other  property 
of  defendant    Eastman  v.  Wadkigh,  20  R. 


S.  Several  defendants — Some,  only,  served. 
—  A  defendant  not  served  with  process,  and 
as  to  whom  a  nolle  prosequi  is  entered,  is  not 
a  party  to  the  suit,  and  a  judgment  "  against 
the  defendants  "  does  not  embrace  him,  but 
only  the  defendants  upon  whom  process  was 
served  or  who  appeared  and  defended.  Boyd 
v.  Baynham,  42  D.  438. 

A  judgment  against  joint  debtors  on  a  ser- 
vice of  process  upon  one  of  their  number,  as 
provided  by  the  law  of  New  York,  has  none 
of  the  attributes  of  a  judgment  as  against  the 
non-served  debtors.  It  furnishes  no  evi- 
dence of  liability,  and  creates  no  obligation; 
therefore  is  not  the  proper  basis  for  a  suit  in 
Connecticut.  Wood  v.  WalBnson,  44  D.  682. 
S.  P.,  Hartley  v.  Donoghue,  43  R.  554. 

A  judgment  against  all  of  several  defend- 
ants, where  some  only  are  served  with  pro- 
cess, is  erroneous,  but  not  void,  and  if  land 
is  sold  under  an  execution  issued  on  such 

*  Validity  of  statutes  authorising  judgment 
without  notice,  see  note,  4»  D.  2uSKi79. 
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a  Judgment,  title  to  a  part  thereof,  at  least, 
will  pass  to  the  purchaser  at  the  sheriff's 
■ale.    Douglass  v.  Jfoesfc,  47  D.  875. 

A  judgment  rendered  against  three  de- 
fendants, when  two  only  were  served  with 
summons,  is  void  as  against  all  of  them. 
ffulme  v.  Janes,  55  D.  774.  8.  P.,  Bujfum  v. 
Bamsdell,  92  D.  589;  Martin  v.  Williams,  97 
D.  458. 

A  joint  judgment  against  two  parties,  one) 
of  whom  only  was  served  with  process,  is 
voidable,  jfewburg  v.  Munshower,  23  R. 
789. 

If  justice's  judgment  is  entered  against  all 
the  defendants,  where  some  are  not  served 
with  process  and  do  not  appear,  the  judg- 
ment will  not  be  void  as  to  those  served,  but 
only  erroneous  or  voidable,  and  can  be  re- 
versed on  writ  of  error.  Winchester  v. 
Beardin,  51  D.  702. 

A  judgment  rendered  in  another  state 
against  aU  the  former  members  of  a  dissolved 
partnership  will  not  personally  bind  one  of 
the  partners  who  was  not  served  with  pro- 
cess, and  did  not  appear,  although  by  the 
law  of  that  state  such  judgment  is  enforce- 
able against  the  joint  property;  and  in  an 
action  on  such  judgment  here,  such  partner 
may  show  that  he  was  not  served  and  did 
not  appear,  although  the  record  states  that 
he  was  summoned  and  appeared.  Bowler  v. 
Huston,  32  R.  873.* 

8.  When  a  several  judgment  fa 
proper. — A  judgment  against  one  of  two 
defendants,  after  service  of  the  writ  on  both, 
cannot  be  sustained  on  any  principle  of 
common  law  or  statute.  Betm  v.  Fan  Vleet, 
12  J>.  248. 

A  good  personal  defense  by  one  joint  de- 
fendant will  not  prevent  a  judgment  against 
the  remaining  defendants.  SL  Albans  Bank 
v.  DUkm,73D.  295. 

Plaintiff  must  establish  his  cause  of  action 
against  all  the  defendants  in  all  actions  ex 
contractu,  and  the  practice  act  which  allows 
a  recovery  against  a  defendant  served  with 
process,  while  others  are  not,  does  not  change 
the  rule.     Oriffith  v.  Furry,  83  D.  188. 

4.  Judgment  in  flavor  of  one  of  sev- 
eral plaintiffs.  — Judgment  in  favor  of  one 
in  an  action  by  two  is  irregular.  Allen  v. 
Bradford,  37  D.  889. 

6.  Effect  of  death  of  party  to  be 
charged,  t — A  judgment  entered  against  a 
defendant  after  his  death  is  void.  OerauU  v. 
Anderson,  12  D.  521;  Carter  v.  Cdrriger,  24 
D.  585. 

An  action  on  a  judgment  entered  in  an* 
other  state  may  he  defeated  by  showing  that 
the  court  where  the  judgment  was  given  lost 
jurisdiction  by  the  death  of  the  defendant 


•  Judgment  against  partnership  or  joint  debtors, 
based  on  service  of  process  on  one  only,  see  note, 
44  D.  070-674. 

t  Judgment  against  dead  persons,  validity  of, 
see  note,  U  D.  JW-UA 
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pendent*  fife.  QtrtmU  v.  Anderson,  IS  D. 
521. 

The  validity  ef  a  decree  rendered  against  a 
defendant  after  bit  death,  where  no  sugges- 
tion of  such  death  is  made  in  the  record, 
cannot  be  impeached  in  a  collateral  action  by 
evidence  tending  to  show  that  the  defendant 
died  before  the  decree  was  pronounced.  The 
error  in  making  the  decree  after  the  defend- 
ant's death  must  be  shown  in  some  proceed- 
ing instituted  by  the  proper  parties,  for  the 
purpose  of  setting  it  aside  for  that  cause. 
Mvans  v.  Spiirgin,  52  D.  105.  &  P.,  King  v. 
Burden,  57  R.  687. 

Judgments  rendered  against  a  party  who 
died  after  being  served  with  process,  though 
his  death  was  suggested  to  the  court,  but  his 
legal  representative  was  not  made  a  party  in 
his  stead,  are  not  absolutely  void,  but  only 
voidable,  and  on  writs  of  error  coram  not>is  in 
the  court  where  rendered,  they  might  have 
been  set  aside  and  correctly  rendered  against 
the  representative  of  the  deceased  defendant. 
Qhddinrj*  v.  Steele,  91  D.  336. 

6.  Rule  that  equity  will  not  make  a 
decree  affecting  a  party  not  before  the 
court.  —  A  decree  is  not  binding  on  those 
not  parties,  Winborn  v.  Cornell,  40  D. 
456. 

A  decree  cannot  be  made  in  favor  of  a  per- 
son not  a  party  to  the  suit  Bailey  v.  Robin- 
tons,  42  D.  640. 

A  decree  determining  rights  of  infant  heirs 
cannot  be  made  until  they  are  brought  be- 
fore the  court  by  due  service  of  process  upon 
them.     Coleman  v.  Coleman,  28  U.  86. 

Rights  of  a  cemtui  que  trust  cannot  be  cutoff 
by  a  decree  in  equity,  rendered  in  a  proceed- 
tug  to  which  he  is  not  a  party.  Collins  v. 
Loffhu,  34  D.  719. 

The  determination  of  irrelevant  and  im- 
material matters  in  equity  cannot  form  the 
basia  of  a  decree  against  parties  who  have  no 
rights  or  interests  involved  in  the  principal 
subject-matter  which  forme  the  foundation 
of  plaintiff's  ease.  TreadweU  v.  Salisbury 
Mfg.  Co.,  66  D.  490. 

A  court  cannot  properly  adjudge  void  a  de- 
cree and  sale  thereunder,  unless  all  the  par- 
ties to  the  decree  and  the  purchaser  at  the 
eale  are  made  parties,  and  brought  into 
court.    Ralston  v.  Lakes,  74  D.  291. 

A  probate  decree  does  not  affect  parties  in 
interest  who  were  not  served  with  process, 
Martin*.  Williams,  97  D.  456. 

7.  Bules  applicable  in  actions 
against  personal  representatives.  — 
A  judgment  in  favor  of  the  validity  of  a 
will  in  an  action  brought  by  an  heir  against 
an  executor  is  not  binding  upon  the  legatees 
who  are  not  parties.  Valsain  v.  Ciov&r,  22 
I*.  179. 

A  judgment  against  an  executor  or  admin- 
istrator does  not  bind  real  assets,  and  is  not 
even  prima  /ads  evidence  of  a  debt,  where 
the  decedent's  realty  has  been  sold  for  the 
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payment  of  all  his  debts.  Birely  ▼.  Stoley, 
25  D.  303. 

A  judgment  In  ejectment  brought  by  a 
warrantee  is  evidence  against  the  personal 
representatives  of  the  warrantor  to  whom 
notice  of  the  pendency  of  the  action  had 
been  given,  although  no  further  notice  is 
given  to  the  personal  representative,  the 
warrantor  dying  pending  the  action.  Brown 
v.  Taylor,  37  D.  618. 

A  revival  against  an  administrator  of  an 
action  against  his  intestate  vests  in  the  court 
a  jurisdiction  over  the  person  of  the  adminis- 
trator but  for  the  purposes  of  that  suit,  and 
any  judgment  whioh  it  may  enter  against 
the  administrator  m  personam  will  be  as 
void  as  if  against  a  person  not  a  party  to  the 
record.    Stmggart  v.  Harber,  39  D.  418. 

Devisees  not  made  parties  to  a  suit  by  a 
creditor  against  an  executor  to  recover  a 
debt  due  to  him  from  the  testator,  and  in  the 
event  of  there  being  no  personal  assets,  to 
charge  the  same  on  the  realty,  are  not  bound 
by  the  decree  in  such  suit  directing  a  sale 
of  the  land  devised;  and  the  sale  made  ander 
the  decree,  and  the  deed  issued  pursuant 
thereto,  will  not  pass  the  legal  title  to  the 
purchaser.     Hudgin  v.  Hudgin,  52  D.  124. 

A  judgment  recovered  against  an  ancillary 
administrator  hi  another  state  gives  no  right 
of  action  against  the  administrator  or  heirs 
of  the  same  estate  in  Texas;  and  it  makes 
no  difference  that  the  intestate  was,  when 
the  suit  was  commenced,  a  resident  of  and 
served  with  process  in  such  other  state. 
The  effect  of  the  personal  service  upon  the 
intestate  died  with  the  person,  and  the  judg- 
ment subsequently  rendered  against  the  ad* 
ministrator  has  no  other  or  greater  effect 
than  if  it  had  been  recovered  in  a  suit  origi* 
nally  instituted  against  him.  Jones  v.  Jones, 
65  D.  174. 

8. or  heirs.  —  A  Judgment  at  com- 
mon law  was  not  evidence  in  an  action 
inst  the  heir.     Beckett  v.  Selover,  68  D. 


A  judgment  against  infant  heirs  for 
whom  no  gnardian  ad  Stem  has  bees 
appointed  is  voidable  only,  and  is  valid 
until  reversed.  Porter  ▼.  Robinson,  13  1>. 
153. 

A  Judgment  cannot  be  obtained  again*? 
heirs  having  no  assets  by  descent  for  a  debt 
of  the  ancestor.     Birely  v.  Staley,  25  D.  303. 

IL  RinDrnoif  ahd  Entry  or  Judgments. 
1.  Formal  Requisites;  Time  of  Entry,  etc 

9.  Formal  requisites,  generally.  •— 
A  judgment  may  be  erroneous  in  form  of 
substance,  as  well  as  in  the  proceedings  pre* 
liminary  to  it.  Hoehne  v.  Trugillo,  91  D. 
703. 

Bach  judgment  entered  must  be  full  and 
in  proper  form,  and  the  imperfections  el 

*  Form  of  judgment  granting  relief  against  • 
fraudulent  transfer,  see  note,  76  D. 
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one  cannot  be  corrected  by  reference  to  an- 
other. Tombeckbee  Bank  v.  Strong,  21  D. 
d57. 

Where  a  judgment  is  not  entered  in  fall, 
but  in  a  short  form,  with,  reference  to  an- 
other entry  of  a  full  and  proper  form,  no 
execution  can  be  issued  thereon.    lb. 

Final  judgment  must  show  intrinsically 
&nd  distinctly,  and  not  inferentially,  that 
the  matters  in  the  record  have  been  deter- 
mined in  favor  of  one  of  the  litigants,  or  that 
the  rights  of  the  parties  have  ueen  adjudi- 
cated.   Scott  v.  Burton,  65  D.  782. 

The  omission  of  a  foreign  record  to  show 
that  a  jury  was  impaneled  and  sworn,  the 
service  of  the  scire  /ados  for  the  revivor  of 
the  suit  on  the  defendants'  attorney,  and 
the  failure  of  the  record  in  the  collateral 
garnishment  suit  to  show  that  the  original 
judgment  was  for  an  amount  as  great  as 
that  which  was  rendered  against  the  gar- 
nishee, are  mere  irregularities  which  do  not 
render  the  judgments  void.  Gunn  v.  Howell, 
73  D.  484. 

A  judgment  in  favor  of  "Joseph  Foun- 
tain's heirs,'*  without  naming  them,  is  not 
void.     ShuekU/ord  v.  Fountain,  15  D.  115. 

A  record  cannot  be  sustained  as  that  of  a 
judgment,  it  seems,  where  it  shows  the  issu- 
ing of  the  writ,  the  return,  and  a  docket 
entry  simply  that  "the  court  grant  judg- 
ment," without  showing  what  the  judgment 
was.     Rape  v.  IJeaton,  /6  D.  269. 

An  entry  of  judgment  does  not  operate  as 
constructive  notice  of  the  existence  of  a 
judgment  against  the  defendants  not  in- 
cluded in  the  entry,  under  the  Iowa  code  of 
1851,  where  the  entry  is  made  in  the  record- 
book  and  in  the  judgment  docket  in  the 
name  of  one  of  the  defendants  only,  with 
the  addition  of  *'  et  al."  to  the  name.  Cum- 
mings  v.  Long,  85  D.  502. 

Judgment  against  an  unincorporated  asso- 
ciation only  by  the  common  name  of  the 
"Red  Star  Mining  Company/*  entered  by 
the  clerk,  by  default,  upon  a  complaint  enti- 
tled as  against  "M.  Walsh  et  al,  composing 
the  Red  Star  Mining  Company,**  after  re- 
turn of  due  service  upon  Walsh,  is  not  void 
so  as  to  justify  the  sheriff  in  refusing  to 
levy  execution  thereunder,  when  the  com- 
plaint substantially  avers  the  facts  required 
by  statute  to  authorize  a  suit  against  such 
an  association  by  its  common  name,  not- 
withstanding the  omission  of  the  word 
"mining,"  in  alleging  the  name  of  the  asso- 
ciation in  the  body  of  the  complaint,  noth- 
ing less  than  the  entire  absence  of  any 
averment  of  the  statutory  facts  being  suffi- 
cient to  render  the  judgment  void.  Walsh 
v.  Rtrkpatrick,  89  D.  85. 

10.  Signature.  • — Decrees,  judgments, 
and  orders  are  required  by  the  Kentucky 
statute   to  be  drawn  up  and  recorded  by 

•  Effect  of  disqualification  of  Judge,  validity 
nt  Judgment,  see  note,  84  !>.  126-12*. 
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the  clerk  on  the  evening  of  each  day,  and 
signed  by  thepresiding  judge  or  justice  of 
the  court.  When  so  drawn  up,  recorded, 
and  signed,  they  constitute  a  part  of  the 
records  of  the  court,  permanent  and  conclu- 
sive.    Raymond  v.  Smith,  71  D.  458. 

The  provision  of  the  Iowa  statute  in  rela- 
tion to  signing  the  entry  or  record  of  a 
judgment  ny  the  judge  who  rendered  it  is 
directory  merely,  and  a  non-compliance 
therewith  does  not  invalidate  the  judgment. 
Child*  v.  McCliesney,  89  D.  545. 

11.  Time  of  entry. — A  judgment  of  a 
court  of  record  is  considered  to  have  been 
rendered  on  the  first  day  of  the  term  by  re- 
lation, irrespective  of  the  day  upon  which 
it  may  in  fact  have  been  rendered.  Farley 
t.  Lea,  32  D.  680;  but  only  in  those  cases 
in  which  the  judgment  might  have  been 
rendered  then.  Wither*  v.  Carter,  50  D. 
78. 

The  formal  entry  of  judgment  may  be 
made  at  any  time;  and  a  justice  or  magis- 
trate may  be  allowed  to  draw  up  or  to 
amend  a  record  of  conviction,  for  Lis  own 
protection,  after  he  has  committed  the  party 
convicted,  or  after  certiorari  has  issued,  re- 
quiring him  to  make  a  return  of  his  proceed- 
ings.    Hall  v.  Tuttle,  40  D.  382. 

Though  a  statute  require  judgment  to  be 
forthwith  rendered  and  entered,  upon  the 
return  of  a  verdict,  a  judgment  rendered  in 
due  time  will  not  be  reversed  because  not 
entered  in  the  docket  until  two  or  three 
days  thereafter.  Hall  v.  Tuttle,  40  D.  382; 
Davis  v.  Simma,  81  D.  462. 

Judgment  may  be  rendered  at  a  subse- 
quent day,  after  a  motion  for  a  new  trial  and 
in  arrest  of  judgment  is  disposed  of,  where 
the  cause  is  tried  by  the  court  in  place  of  a 
jury*  and  on  announcing  a  finding,  the  motion 
is  interposed.  Stevenson  v.  Sherwood,  74  D. 
140. 

The  court  will  not  sanction  an  extension 
of  the  practice  ofrolerks  to  take  minutes  and 
docket  entries  of  proceedings,  and  to  subse- 
quently enter  them  at  length  in  technical 
language,  according  to  established  forms,  to 
a  case  in  which  the  clerk  made  the  single 
entry  of  "judgment,"  and  then,  out  of  court, 
fixed  the  liability  of  the  parties  from  mere 
recollections  as  to  bow  the  judgment  should 
be  entered  at  length.  Montgomery  v.  Mur- 
phy, 81  D.  652. 

12.  Entry  in  vacation.  — A  judgment 
rendered  in  vacation,  and  entered  as  of  the 
preceding  term,  is  valid,  if  such  entry  was 
m  acooroance  with  the  agreement  of  parties 
entered  in  open  court  King  v.  Oreen,  19  D. 
46. 

A  verdict  received  and  judgment  rendered 


after  a  term  of  court  has  legally  terminated 
are  void.    Davis  w.  Fish,  48  D.  387. 


Where  the  court  ordered  judgment,  and 
directed  its  clerk  to  assess  the  amount,  and 
the  clerk  draughted  a  judgment*   leaving 


JUDGMENT,  II,  1. 
Far  Index  to  Notes  to  Anrerlcasi  Decisions  and  American  Report* 


2021 


blank  spaces  for  the  amount  and  for  the 
costs,  but  did  not  fill  these  blanks  up  for 
fourteen  months,  and  then  during  a  vacation 
of  the  court  he  filled  them  up,  —  held,  that 
as  to  the  costs  he  had  a  right  to  fill  that  in 
at  any  time;  that  the  omission  was  a  palpable 
omission  which  could  be  supplied  by  the 
court  at  any  subsequent  term.  If  the  clerk, 
in  vacation,  exercised  this  power,  it  is  only 
an  irregularity  which  cannot  be  attacked  in 
a  collateral  proceeding.  Lind  v.  Adams,  77 
D.  123. 

18.  Notice  of  entry.— Where  judgment 
is  entered  without  adjournment,  in  the  ab- 
sence of  the  parties  and  without  notice  to 
attend,  it  will  be  considered  irregular.  The 
defendant  has  a  right  to  be  present  to  hear 
his  judgment,  and  an  opportunity  must  be 
given  to  him  for  that  purpose,  either  by  ad- 
journment or  notice.  Van  Riper  ▼.  Van 
Riper,  7  D.  576. 

Plaintiffs  in  a  suit  are  constructively  in 
court  all  the  while  to  see  the  proceedings 
from  the  beginning  to  the  end,  and  they  are 
bound  to  know  what  was  the  judgment  of 
the  court,  without  special  notice.  Walton  v. 
Sugg,  93  D.  580. 

Suit  is  not  ended  until  complete  satisfac- 
tion of  or  discharge  from  the  judgment  of 
the  court  therein.    /&. 

14.  What  is  a  sufficient  service  of 
process  to  support  judgment.  —  Where 
an  action  was  commenced  against  Doe,  Roe, 
etc,  but  service  was  had  upon  others,  whose 
names  are  indorsed  upon  the  writ,  judgment 
by  default  may  be  entered  against  the  latter. 
After  service  had  upon  them  in  this  way, 
their  failure  to  appear  or  defend  was  equiva- 
lent to  an  admission  that  they  were  the  per- 
sons intended  to  be  sued.  Curtis  ▼.  Herrkk, 
73  D.  632. 

Courts  will  not  presume  that  an  officer  in 
service  of  process  failed  to  discharge  his  duty, 
or  infer  facts  inconsistent  with  his  return,  in 
order  to  divest  rights  acquired  under  it,  or 
to  defeat  the  judgment  of  a  court  of  com- 
petent jurisdiction,     Pursley  v.  Hayes,  92  D. 

The  whole  of  a  record  must  be  looked  to 
In  determining  the  question  whether  or  not 
a  want  of  jurisdiction  is  apparent  upon  the 
face  of  the  record.  And  if  that  part  of  the 
record  called  the  proof  of  service  recites 
facts  and  acts  done  as  constituting  the  ser- 
vice made,  and  which,  if  the  record  were 
otherwise  silent  on  the  subject,  would  make 
it  affirmatively  show  a  want  of  jurisdiction 
of  the  person  of  the  defendant,  yet  if  else- 
where, as  in  the  judgment,  further  facts  or 
acts  are  recited  which  establish  the  jurisdic- 
tion, it  will  be  sufficient  to  sustain  the  judg- 
ment.    Rahn  v.  Kelly,  94  D.  742. 

Process  from  a  probate  court  must  be  ex- 
ecuted with  as  much  strictness  and  in  same 
manner  as  process  from  a  circuit  court. 
Martin  r.  Williams,  97  D.  450. 


Service  of  process  upon  Aaher  B.  Bates 
will  not  support  a  judgment  against  Ashley 
B.  Bates.     Bates  v.  State  Bank,  46  D.  293. 

Courts  will  not  render  judgments  against 
persons  upon  constructive  notice  until  every 
legal  requirement  to  make  such  notices  com- 
plete has  been  fully  complied  with.  Tunis 
v.  Withrow,  77  D.  117. 

A  summons  served  but  two  days  before 
trial,  where  the  statute  requires  three,  con* 
fers  no  jurisdiction  of  the  person  of  the  de- 
fendant, and  a  judgment  rendered  against 
him  upon  such  a  service  is  utterly  void,  and 
can  be  questioned  at  any  time  and  in  any 
proceeding,  direct  or  collateral,  and  no  title 
can  be  divested  or  transferred  under  such 
judgment.    Johnson  ▼.  Baker,  87  D.  293. 

A  judgment  of  s  Canadian  court  on  per* 
sons!  service  of  process  in  Michigan,  where 
the  defendant  did  not  appear  or  recognise 
the  jurisdiction,  will  not  support  an  action 
in  Michigan,  although  the  laws  of  Canada 
provide  For  such  a  service.  McEwan  ▼. 
Zimmer,  31  B.  332. 

15.  Entry  of  judgment  on  decree  pro 
confesso.  —  Upon  a  pro  confesso  decree  in 
the  probate  court,  the  cause  must  be  set  for  s 
final  hearing,  and  a  final  decree  must  be  en- 
tered in  favor  of  complainants  only  after  due 
and  regular  proof  of  their  right  to  recover. 
Porter  v.  Porter,  40  D.  66. 

A  pro  confesso  order  cannot  justify  s  de- 
cree against  one  who  has  been  directed  to 
answer  over,  upon  exceptions  being  sustained 
to  his  answer,  and  fails  to  do  so,  unless  a 
state  of  facts  is  made  out  by  the  bill  which 
rendered  him  liable  in  this  mode  of  proceed- 
ing.    Garland  ▼.  Hull,  61  D.  14a 

A  final  decree,  after  decree  pro  confesso, 
may  be  rendered  without  proof,  where  the 
bill  is  against  adult  residents  of  the  stite 
who  are  personally  served  with  notice,  and 
the  allegations  of  the  bill  are  certain,  es- 
pecially if  the  subject-matters  of  those  alle- 
gations are  of  a  definite  and  certain  nature. 
Goterick  v.  Hooper,  66  D.  606. 

16.  Entry  of  judgment  by  default 
—  A  defendant's  default,  after  affirmative 
pleas  pleaded,  will  authorize  the  court  to 
give  judgment  against  him,  without  the  in- 
tervention of  a  jury.  Schooler  v.  Asherst,  13 
D.  232. 

Judgment  by  default  cannot  be  entered 
while  there  are  material  issues  made  by  the 
pleadings,  and  not  disposed  of.  Harris  v. 
Muskingum  Mfg.  Co.,  29  D.  372. 

Judgment  by  default  against  the  principal 
and  surety  upon  a  bond  given  for  the  appear- 
ance of  a  party  in  court  at  a  particular  day, 
is  irregular  if  rendered  prior  to  the  day  pre- 
scribed for  the  appearance  of  such  person  in 
the  bond.      WmsUno  v.  Anderson,  32  D.  661. 

A  judge  cannot  refuse  the  right  of  judg- 
ment by  default  accorded  by  law  to  plaintiff! 
State  v.  Posey,  87  D.  626. 

An  entry  is  not  a  judgment,  where  it  Is 
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"  judgment  given  by  default,  by  order  of  the 
court.       Hoehne  v.  Trugitlo,  91  D.  703. 

17.  Assessment  of  damages.  —  A  de- 
fault admits  the  cause  of  action  and  mate- 
rial and  traversable  averments,  but  not  the 
amount  of  damages.  Willson  v.  Willson,  57 
D.  320. 

A  statute  providing  that  upon  default  of  a 
party,  judgment  shall  be  rendered  against 
nun  for  such  damages  as,  upon  inquiry,  the 
plaintiff  shall  appear  to  have  sustained,  con- 
templates the  reception  of  evidence  upon  the 
question  of  damages  after  a  default,    To. 

Where  a  judgment  is  improperly  entered 
for  damages,  the  same  may  be  remitted,  and 
the  remainder  of  the  judgment  stand.  Owr- 
tis  v.  Herriek,  73  D.  632. 

18.  Judgment  on  demurrer.  — Judg- 
ment upon  a  demurrer  should  be  respondeat 
ouster.    Cooke  v.  Crawford,  46  D.  93. 

On  overruling  a  demurrer  to  a  complaint 
for  a  sum  certaic,  judgment  final  may  be 
entered,  by  the  statute  of  Mississippi,  un- 
less defendant,  by  affidavit,  shows  a  defense 
on  the  merits,  although  the  declaration  also 
contains  money  counts,  without  a  bill  of 
particulars,  and  to  those  a  plea  of  non  as- 
sumpsit  has  been  filed.  Rankin  v.  Sanders* 
38  D.  431. 

Under  the  code  of  Tennessee,  a  party  against 
whom  a  judgment  on  demurrer  is  rendered 
may  plead  over  as  a  matter  of  right,  without 
waiving  the  benefits  secured  by  his  demur- 
rer. Therefore  the  proper  judgment  against 
him  is  respondeat  ouster;  and  if  he  fails  to 
plead  over,  a  writ  of  inquiry,  if  necessary  to 
ascertain  the  damages,  will  issue  immedi- 
ately, and  be  executed  the  same  term.  If 
the  demurrer  is  without  cause,  terms  may  be 
imposed,  not  to  exceed  the  costs  of  the  action. 
And  if  the  judgment  or  decree  of  the  in- 
ferior court  is  reversed,  the  appellate  court 
is  required  to  give  such  judgment  or  make 
such  decree  as  should  have  l>een  rendered 
below,  and  to  issue  execution  without  a  pro- 
cedendo, except  where  the  damages  to  be  as- 
sessed are  uncertain,  in  which  case  the  cause 
must  be  remanded  for  further  proceedings. 
Williamson  v.  Smith,  78  D.  478. 

19.  Judgment  non  obstante  vere- 
dicto.— Where  a  general  verdict  is  rendered 
for  plaintiffs,  accompanied  with  special 
findings  to  interrogatorie*,  which  findings 
are  inconsistent  with  any  theory  upon  which 
the  plaintiffs  could  recover,  defendant  is  en- 
titled to  judgment  non  obstante  veredicto. 
Snyder  v.  Robinson,  9  R.  738. 

2.    What  Relief  may  be  Granted. 

80.  In  general.* — Where  a  court  pre- 
scribes terms  to  a  complainant  on  rendering 
a  decree  in  his  favor,  it  should  see  that  those 
terms  are  complied  with  on  the  record,  and 

*  For  injuries,  whether  includes  damages  for 
Injuries  subsequently  developing,  see  note,  68  &. 
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should  not  delegate  that  duty  to  another. 
Griffith  v.  Depew,  13  D.  141.  It  is  erroneous 
to  leave  that  question  to  the  determination 
of  the  clerk.     Farmer  v.  Samuel,  14  D.  IOC 

On  rendering  a  decree  for  a  conveyance, 
upon  a  payment  or  tender  of  money,  the 
proper  way  is  for  the  court  to  assign  a  day 
on  or  before  which  such  payment  or  tender 
shall  be  made,reserving  to  itself  the  right  of 
determining  whether  the  condition  has  been 
complied  with,  and  if  so,  to  render  a  positive 
decree  for  the  land;  and  it  is  erroneous  to  decree 
that,  upon  the  defendant's  refusing  a  tender 
of  bank  notes,  the  complainant  may  enter 
into  bond,  approved  by  the  clerk*  for  the  pay- 
ment of  the  amount  in  currency  of  the  Union, 
and  that  thereupon  the  clerk  may  issue  a 
writ  of  habere  facias  possessionem*  Farmer 
v.  Samuel,  14  D.  106. 

A  judgment  directing  payment  to  be  made 
out  of  a  particular  fund  is  directory  only  as 
to  the  fund,  and  if  there  should  be  no  such 
fund,  the  judgment  could  not  for  that  reason 
fail.    Board  of  Police  v.  Grant,  47  D.  102. 

A  decree  granting  more  extensive  relief 
than  is  prayed  for  by  the  bill  or  justified  by 
its  allegations,  and  the  proof  taken  under  it, 
is  erroneous;  therefore,  where  a  bill  against 
the  administratrix  and  distributees  of  an  es- 
tate prays  a  settlement  of  the  estate,  an 
ascertainment  of  the  share  of  the  administra- 
trix, and  that  this  share  may  be  charged 
with  the  payment  of  a  debt  due  complainant, 
and  also  that  a  voluntary  deed  from  the  ad* 
ministratrix  to  the  distributees,  her  children, 
may  be  set  aside,  it  is  error  for  the  chancel* 
lor  to  direct  the  defendants  generally  to  pay 
into  court  within  thirty  days  the  sum  re- 
ported by  a  master,  to  whom  the  account 
has  been  referred,  to  be  due  the  complainant 
on  his  judgment,  and  in  default  thereof  to 
direct  executions  to  issue.  Lang  ▼.  Brown, 
66  D.  244. 

A  judgment  of  respondeat  ouster  is  a  favor 
to  the  defendant,  where  an  issue  of  fact  is 
joined  upon  a  replication  to  a  plea  to  the 
jurisdiction,  and  found  for  the  plaintiff,  for 
ordinarily  the  judgment  would  be  quod  rear* 
pereU  Mineral  Point  R.  B.  Co.  r.  Keep,  74D. 
124. 

Where  all  of  several  counts  are  good,  judg- 
ment may  be  eutered  on  all  of  them,  though 
the  evidence  is  applicable  only  to  some  of 
them.  It  does  not  hurt  the  defendant.  Jfis- 
seeker  v.  Monn,  78  D.  379. 

A  judgment  in  an  equity  suit  should  pro- 
vide for  the  rights  of  all  persons  whose  in* 
terests  are  immediately  connected  with  that 
decision  and  affected  by  it.  McPherson  v. 
Parker,  89  D.  129. 
.  21.  Judgment  must  conform  to  the 
pleadings.  —  A  decree  in  equity  should 
conform  to  the  case  made  out  by  the  plead* 
ings.    Evans  v.  Gibson,  77  D.  665. 

The  objection  that  a  judgment  does  not 
conform  with   the  replication  is  not  good 


JUDGMENT,  D.U 

DeeJataas  and  Asnaii 


when  the  plea  is  bad,  for  where  there  is  no 
plea,  judgment  may  be  rendered  upon  the 
declaration.    Baupher  v.  Nelson,  62  D.  694. 

A  judgment  as  for  a  misdemeanor  eannot 
be  rendered  upon  an  information  in  which 
the  matter  is  charged  as  a  felony.  Stale  ▼. 
Wheeler,  23  D.  212. 

92.  Provisions  respecting  amount.— 
A  judgment  entered  in  figures,  or  for  "legal 
costs,  without  specifying  the  amount,  is  er- 
roneous, and  will  be  reversed.  Stnitk  v.  Mil- 
ler, 14  D.  418. 

A  Judgment  by  default  should  be  entered 
in  an  action  on  a  negotiable  instrument  sub- 
ject to  any  credit  indorsed  on  the  note. 
Bees  ▼.  Conococheague  Bank,  16  D.  755. 

A  mistake  in  entering  up  a  Judgment  for 
sixty  cents  more  than  the  amount  recovered 
is  cured  by  a  remitter  voluntarily  entered 
by  plaintiff;  for  that  amount.  The  maxim, 
De  mmimun,  etc,  applies  in  such  a  ease. 
Baney  v.  McBae,  60  D.  660.  • 

A  judgment  is  erroneous  for  uncertainty 
which  decrees  that  plaintiffs  do  recover  of 
defendant  "their debt,  damages,  and  costs," 
without  giving  the  amount  or  referring  to 
the  verdict,  although  the  verdict  in  which 
the  amounts  are  given  is  recited  in  the  entry. 
BarneU  v.  Caruth,  73  D.  255. 

In  an  action  on  a  promissory  note,  if  a 
trial  is  had,  the  court  may  render  judgment 
for  the  amount  of  the  note  and  interest,  and 
make  the  judgment  bear  the  same  rate  of  in- 
terest as  the  contract,  although  the  complaint 
only  prays  for  judgment  for  the  face  of  the 
note.     Lane  v.  Qluckauf,  87  D.  121. 

28. or  kind  of  currency. — A  party 

cannot  recover  against  another  a  judgment 
payable  in  gold  or  silver  coin,  on  the  ground 
that  the  other  received  for  him  the  sum  sued 
for  in  that  form,  unless  the  kind  of  money 
revived  is  specially  averred  in  the  com- 
plaint.    MeComb  v.  Reed,  87  D.  115. 

If  a  note  is  made  payable  in  the  alterna- 
tive, either  in  gold  or  legal-tender  notes,  a 
judgment  rendered  on  it  may  also  be  in  the 
alternative.     Lane  v.  Qluckauf,  87  D.  121. 

A  judgment  should  not  be  made  payable 
in  gold  coin,  unless  it  was  specifically  con- 
tracted for;  and  there  is  no  such  contract 
in  the  bond  of  an  infant's  guardian,  where 
the  obligation  is  to  "  pay  the  sum  of  four 
thousand  dollars,  lawful  money  of  the  United 
8tates."    Fox  v.  Minor,  91  D.  566. 

In  an  action  against  ao  innkeeper  for  the 
loss  of  gold  coin,  while  plaintiff  was  his 
guest  in  1863,  —  field,  that  the  judgment 
should  be  for  gold,  not  for  its  value  in  cur- 
rency at  the  time  of  the  loss.  Kellogg  v. 
Sweeney,  7  fe.  833. 

In  an  action  on  a  promissory  note,  pay- 
able in  gold  or  silver,  the  judgment,  in  ease 
of  recovery,  must  be  for  coin  to  the  amount 
found  due  on  the  note,  and  interest.  The 
judgment  for  costs  must  be  general,  so  that 
it  may  be  satisfied  by  payments  of  either 
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kind  of  lawful  money.    Phillips  v.  Dugan,  8 
R.66. 

24.  What  relief  may  be  granted,  in 
actions  against  heirs. —  A  personal  de- 
cree will  not  be  rendered  against  the  heirs 
of  a  purchaser;  the  decree  should  be  that 
unless  they  pay  the  debt  within  some  reason- 
able time,  to  be  specified  in  the  decree,  the 
lands  be  sold.    Wade  v.  Greenwood,  40  D.  759. 

25.  —  or  personal  representatives.* 
—  A  judgment  against  executors  upon  a  cov- 
enant of  their  testator  should  be  entered  d$ 
bonis  testatorU,  and  not  de  bonk  proprUs. 
Speed  v.  Hann,  15  D.  78. 

The  form  of  judgment  against  aa  executor 
de  son  tori  who  has  pleaded  ne  unqmm  executor, 
and  it  is  found  against  him,  is  de  bonis  tests* 
toris  si,  etc,  el  d  non,  etc.,  de  bonis  proprUs. 
Hubbellr.  FogarUe,  26  D.  163. 

H  Filing  and  Docketing. 

26.  Power  of  the  clerk  to  enter  judg- 
ment.—The  power  of  clerk  to  enter  default 
without  an  order  of  court  is  derived  from 
the  statute,  and  the  existence  of  all  the 
facts  which  the  law  requires  to  authorise 
the  entry  must  therefore  appear.  Providence 
Tool  Co.  v.  Prader,  91  D.  598. 

Default  and  judgment  may  be  entered  by 
the  clerk,  where  the  defendant  fails  to  an- 
swer within  the  time  allowed  therefor,  after 
the  serving  of  a  bill  of  particulars,  notwith- 
standing the  bill  does  not  contain  the  items 
of  account,     lb. 

27.  When  judgment  may  be  entered 
nunc  pro  tunc. —  A  nunc  pro  tunc  entry 
of  judgment,  as  of  a  date  prior  to  the  death 
of  one  of  the  defendants,  may  be  ordered,  so 
as  to  avoid  an  error  in  fact  for  which  a  writ 
of  error  has  been  prosecuted.  Wilson  ▼• 
Myers,  15  D.  510. 

Where  there  were  Judgment  and  execu- 
tion against  a  party,  but  by  accident  the 
record  was  not  filed,  it  was,  on  motion,  al- 
lowed to  be  filed  nunc  pro  tunc,  so  that  the 
execution  should  retain  its  priority  over  an- 
other writ  subsequently  issued  and  levied. 
Chichester  v.  Cande,  15  D.  238. 

An  order  of  entry  of  judgment  nunc  pro 
tunc,  upon  a  verdict  rendered  three  years 
previously,  all  parties  interested  being  rep- 
resented in  court  at  the  time  of  the  order 
made,  is  proper.    Mays  v.  HasseU,  24  D.  750. 

Where  defendant  moves  for  a  new  trial, 
but  dies  before  the  decision  of  the  motion, 
the  judgment,  if  rendered  in  favor  of  the 
plaintiff;  may  be  entered  nunc  pro  tunc  as  of 
the  term  of  the  return  of  the  postea.  Den  v. 
Tomlin,  35  D.  525. 

A  sufficient  warrant  for  judgment  nunc 
pro  tunc  may  be  furnished  bv  the  declaration 
showing  in  whose  favor  judgment  should  be 
entered.    Allen  r.  Bradford,  87  D.  689. 

Entry  of  judgment  nunc  pro  tune  is  fully 

•Bee  also  Exacuroms,  etc.,  175,  111. 
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authorised,  where  the  record  shows  that 
there  was  service  of  process  in  due  time,  and 
that  there  was  no  defense,  and  where  both 
the  judge's  notes  and  the  indorsement  of  the 
clerk  on  the  papers  show  that  judgment  was 
entered.     Graham  v.  Lynn,  39  D.  493. 

Where  the  clerk  has  omitted  to  enter  a 
Judgment  nisi,  it  may  be  corrected  at  the 
time  of  taking  the  final  judgment,  by  an  order 
of  the  court  to  have  it  entered  nunc  pro  tunc 
Ward  t.  Ringo,  47  D.  654. 

A  nunc  pro  tunc  entry  of  judgment,  after  a 
year  and  a  day,  will  be  granted  or  refused  at 
the  discretion  of  the  court.  It  will  be  re- 
fused, unless,  —  1.  Good  reason  for  the  delay 
is  shown;  and  2.  The  rights  of  strangers  shall 
not  be  affected.  Gahm  t.  Fiskburne,  15  D. 
614. 

A  decree  nunc  pro  tune  against  administra- 
tors is  not  authorised  where  the  memoranda 
upon  which  the  decree  was  rendered  show 
bit  few  of  the  facts  upon  which  a  regular 
decree  of  the  orphans'  court  could  be  based. 
Metcalfv.  Metcalf,  64  D.  190. 

A  decree  of  final  settlement  nunc  pro  tunc 
is  not  authorised  by  a  paper  purporting  to 
be  a  final  decree,  and  signed  by  the  probate 
judge,  and  found  amongst  the  filed  papers 
m  the  cause,  where  the  record  does  not  show 
that  this  paper  was  ever  made  a  part  of  the 
record  by  the  act  of  the  court.  Hudson  v. 
Hudson,  56  D.  200. 

No  judgment  can  be  amended  or  entered 
nunc  pro  tunc,  unless  the  amendment  or  entry 
be  authorised  by  matter  of  record,  or  some 
entry  made  by  or  under  the  authority  of  the 
court,  which  entry  must  be  shown  by  the 
record  of  the  cause,  or  at  least  by  some  book 
belonging  to  the  office  of  the  court,  and  re- 
quired to  be  kept  there  by  law.    lb. 

Judgment  nunc  pro  tunc  may  be  entered 
without  notice.  Fugua  v.  Carrlel,  12  D.  46; 
Alien  v.  Bradford,  37  D.  689. 

In  rendering  judgment  nunc  pro  tunc,  the 
court  cannot  resort  to  any  evidence  to  show 
what  the  judgment  should  be,  other  than 
that  furnished  by  the  record.  Draughan  v. 
Tornbtctoee  Bank,  18  D.  38. 

A  recital  in  an  entry  of  judgment  nunc 
pro  tunc,  that  the  mistake  in  the  first  entry 
was  "satisfactorily  shown,"  warrants  the 
presumption  that  there  was  legal  proof  of 
that  fact.     Allen  v.  Bradford,  37  D.  689. 

28.  Necessity  of  docketing.  —  A  sub- 
sequent purchaser  or  judgment  creditor  is 
not  bound  to  look  beyond  the  judgment 
docket,  for,  as  regards  them,  it  is  the  plain- 
tiff's duty  to  see  that  his  judgment  is  rightly 
entered,     ffidgway*  Appeal,  53  D.  586. 

99.  What  is  a  sufficient  docketing. 
—  Omitting  the  Christian  names  of  judgment 
defendants  in  docketing*  the  judgment, 
though  it  will  remain  good  between  the  par- 
ties, is  fatal  to  the  claim  as  regards  subse- 
quent purchasers  or  judgment  creditors. 
Ridgwyt  Appeal,  53  D.  586. 


The  holder  of  a  judgment  should  see  that 
it  is  properly  entered,  so  as  to  furnish  to  the 
eye  of  purchasers  and  subsequent  encum- 
brancers that  record  notice  which  the  act  of 
the  assembly  contemplates;  and  being  en- 
tered in  the  wrong  initial,  it  is  not  suoh 
notice.     Hcu*s  Appeal,  80  D.  590. 

An  entry  upon  the  trial  docket  of  the 
word  "judgft,  made  in  open  court  in  ac- 
cordance with  its  regular  rues  and  practice, 
is  an  entry  of  a  regular  judgment,  and  can- 
not be  vacated  at  a  subsequent  term  of  the 
court.  The  facts  connected  with  the  mak- 
ing of  such  entry  are  to  be  found  by  the 
court  below,  whose  finding  thereupon  cannot 
be  reviewed  by  the  supreme  court.  Davis  v. 
Shaver,  91  D.  92. 

The  entry  of  judgment  is  merely  a  memo- 
rial of  what  the  judgment  was;  but  the  judg- 
ment itself  is  not  what  may  be  entered,  but 
is  what  is  considered  and  delivered  by  the 
court,    76. 

80.  The  judgment  rolL  —  What  is 
termed  the  judgment  roll,  under  the  Cali- 
fornia Code  of  Procedure,  constitutes  the 
record  of  a  court  of  superior  jurisdiction. 
Hahn  v.  Kelly,  94  D.  742. 

Where  the  judgment  is  by  default,  the 
judgment  roll  consists  of  the  summons,  the 
affidavit  or  proof  of  service,  the  complaint, 
with  the  default  indorsed  thereon,  and  a 
copy  of  the  judgment.     lb. 

An  affidavit  for  obtaining  an  order  for 
publication  of  the  summons,  and  the  order 
for  suoh  publication,  form  no  part  of  the 
record  or  judgment  roll;  and  they  will  be 
presumed  to  have  been  all  that  the  law  re- 
quired when  they  were  made.    fb. 

81.  Substituting  lost  records. — Judg- 
ment rolls  and  entries  may  be  substituted, 
by  order  of  court,  independent  of  statutory 
authorization,  when  the  original  records  are 
lost;  and  the  matters  thus  substituted  become 
of  equal  validity  to  those  which  are  destroyed. 
McLendon  v.  Jones,  42  D.  640. 

8uch  substitution  may  be  ordered  upon  a 
showing  by  affidavits  as  to  what  the  lost 
records  contained,  after  a  personal  notice 
upon  the  opposite  party,  sufficiently  explicit 
to  advise  him  of  the  nature  of  the  motion, 
and  to  enable  him  to  controvert  the  affidavits 
submitted  in  support  thereof,    /o. 

IIL    Interpretation  and   Ejtbot;    Cos* 

CLU8IYKNE88. 

1.  In  OeneraL 

89.  General  rules  of  construction.  — 
The  presumption  is  indulged  in  favor  of 
the  judgment  of  a  court  having  jurisdiction 
over  the  subject-matter  that  all  the  pre- 
requisites and  evidence  necessary  to  have 
been  produced,  before  it  could  have  been 
properly  made,  were  so  produced;  and  this 
though  the  record  is  silent  upon  the  matter. 
Jackson  v.  Astor,  89  D.  281. 

An  order  for  judgment  is  net  a  judgment, 
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nor  does  the  entry  of  such  order  partake  of 
the  nature  and  qualities  of  a  Judgment,  as  a 
judgment  must  clearly  ascertain,  not  only 
the  determination  of  the  court  upon  the  sub- 
ject submitted,  but  the  parties  in  favor  of 
and  against  whom  it  operates.  Whitwell  v. 
Emory,  59  D.  220. 

A  judgment  is  presumed  to  bo  supported 
by  the  contents  of  documents  which  the 
statement  of  facts  shows  were  in  evidence 
before  the  court,  but  the  copying  of  which 
into  the  record  was  directed  to  be  omitted. 
Lee  t.  Kingsbury,  62  D.  546. 

A  judgment  cannot  be  impeached  as  be- 
tween parties  on  account  of  its  not  being  a 
logical  sequence  of  the  opinion.  West  Fe- 
Uclana  R.  R.  Co.  v.  Thornton,  68  D.  778. 

The  reasoning  and  opinion  of  the  court 
upon  a  subject  on  the  evidence  before  it 
does  not  have  the  force  and  effect  of  the 
thing  adjudged,  unless  the  subject-matter 
be  definitely  disposed  of  by  the  decree  of 
the  court.     Davi*  v.  Millaudon,  87  D.  517. 

88.  What  judgments  are  final.*— 
An  intention  to  give  final  judgment  being 
evident,  the  judgment  will  be  final.  The 
magistrate  will  not  be  held  to  strict  form. 
Rose  v.  Best,  63  D.  573. 

A  judgment  against  the  defendant  on  a 
plea  in  abatement,  in  which  the  plaintiff  has 
joined  issue,  is  final,  and  the  same  jury 
must  assess  the  damages.  McCartee  v.  Cham' 
bers,  22  D.  556. 

A  judgment  in  the  usual  form  for  the 
damages  laid  in  the  declaration  and  costs  of 
suit,  with  a  memorandum  annexed  that  it  is 
"  to  be  released  on  payment  of  such  sum  as 
M.  shall  say  is  due,  and  costs, "is  final,  re- 
quiring no  farther  action  of  the  court,  but 
merely  the  filing  of  M.'s  certificate,  to  fix 
the  amount.  Turner  v.  Plowden,  23  D. 
596. 

A  judgment  is  final,  and  constitutes  a 
lien,  which  is  confessed  for  a  "  sum  to  be 
liquidated  by  attorneys,"  though  never 
liquidated.     Com.  v.  Baldwin,  26  D.  33. 

A  judgment  of  the  supreme  court  after 
the  term  at  which  it  was  rendered  has 
elapsed  is  final  and  conclusive.  Rawdon  v. 
Bapley,  58  D.  370. 

84.  What  decrees  are  final.  —  A  final 
decree  is  one  which  determines  and  disposes 
of  the  whole  merits  of  a  cause  before  the 
court,  or  a  branch  of  the  cause  which  is  sep- 
arate and  distinct  from  the  other  parts  of 
the  case,  reserving  no  further  questions  or 
directions  for  future  determination.  Teaff 
t.  Hewitt,  59  D.  634. 

A  decree  is  final  when  it  ascertains  all  the 
rights  of  the  parties  in  litigation,  although 
there  may  be  a  reference  to  the  master  to 
ascertain  facts  for  an  account  between  the 
parties.    These  are  ministerial  acts,  and  do 

*  8ee  monographic  note  on  what  judgments  and 
decrees  are  final  and  what  are  interlocutory,  to 
D.  427-49. 


not  affect  the  decree.     Bank  of  Mobile  v. 
Ball,  41  D.  41. 

A  decree  cannot  be  treated  as  so  far  final 
and  conclusive  as  to  preclude  an  appeal  on  a 

?[uestion,  where  such  question  was  reserved 
or  some  future  decree  of  the  court.     Wart 
v.  Richardson,  56  D.  762. 

Decrees  for  sale  of  real  estate  are  enumer- 
ated among  those  not  regarded  as  final  by 
the  Maryland  set  of  1830;  but  the  act  was 
not  intended  to  embrace  a  case  where  the 
liability  of  the  property  sold  was  the  only 
question  to  be  determined  by  the  court. 

85.  What  are  interlocutory. —An  in- 
terlocutory  decree  is  one  which  leaves  for 
future  determination  the  eqnity  of  a  case,  or 
some  material  question  connected  with  it. 
Teaff  v.  Hewitt,  59  D.  634. 

86.  Judgment  of  no  force  unless 
court  had  jurisdiction  of  person  or 
property.*  —  A  judgment  by  a  court  or 
magistrate,  acting  without  jurisdiction,  is  a 
nullity,  and  is  no  bar  to  a  suit  subsequently 
instituted  on  the  same  cause  of  action.  Raid- 
ing v.  Price,  19  D.  162;  Ditch  v.  Edwards,  26 
D.  414. 

A  judgment  by  a  court  having  no  juris* 
diction  of  the  person  or  the  subject-matter 
is  wholly  void,  and  not  even  frima  facie  evi- 
dence of  debt  Pelton  v.  Plainer,  42  D.  197; 
Keaton  v.  Banks,  51  D.  393;  Rodgers  v.  Evans, 
52  D.  390;  Kcnneyv.  Oreer,  54  £>.  439;  Love- 
joy  v.  AViet,  54  D.  630;  Horan  v.  WaJiren- 
berger,  58 D.  145;  Williamsons  Case,  67  D.  374; 
Butcher  v.  Bank  of  Brownsville,  83  D.  446; 
and  may  be  so  treated  when  it  comes  in 
question  collaterally.  Homer  r.  State  Bank, 
48  D.  355. 

A  judgment  under  a  repealed  statute  is 
void,  though  proceedings  may  have  been 
commenced  before  the  repeal.  Wtutley  v. 
Black,  1 1  D.  753. 

A  decree  against  a  corporation  of  a  sister 
state  founded  on  publication  of  notice,  with- 
out any  appearance  in  the  suit,  enjoining 
such  corporation  from  prosecuting  its  claim 
to  certain  stock  in  a  domestic  corporation, 
is  a  mere  nullity,  and  does  not  affect  its 
claim  to  such  stock.  Dearing  v.  Bank  of 
Charleston,  48  D.  300. 

A  court  of  a  state  has  no  jurisdiction  to 
render  judgment  against  a  party,  when 
neither  he  nor  any  property  of  his  has  been 
found  within  the  state.  Lovejoy  v.  Albre, 
54  D.  630. 

Where  a  party  to  a  suit  is  not  within  the 
jurisdiction  of  the  court,  a  judgment  ren- 
dered against  him  will  be  effectual  only  as  a, 
judgment  in  rem,  acting  upon  such  prop- 
erty as  he  may  have  within  the  jurisdiction. 
lb. 

No  judgment  can  be  rendered  against  one 
as  trustee,  where  neither  he  nor  the  princi- 


*  When  binding  against  persons  not  in  esse,  see 
note,  27  D.  2»-m 


gfctf  JUDGMENT,  III,  1. 

For  Index  to  Kotos  In  American  Decisions  and  Amerl 

pal  defendant  resides  within  the  jurisdiction, 
and  no  property  of  such  defendant  has  been 
found  here.  This  was  the  principle  of  the 
common  law  in  force  in  Maine,  and  it  has  not 
been  changed  by  any  statute.    lb. 

A  statate  providing  that  judgment  may  be 
rendered  against  one  summoned  as  trustee, 
although  he  has  never  been  an  inhabitant 
of  Maine,  applies  only  to  oases  in  which  the 
court  has  jurisdiction  of  the  suit  between 
the  principal  parties.    lb. 

In  a  suit  against  a  partnership,  a  partner 
not  served  with  process,  and  not  within  the 
jurisdiction  of  the  court,  is  not  bound  by 
the  judgment,  even  though  the  statute  of  the 
state  where  it  is  rendered  provides  that 
service  upon  the  partner  within  the  state 
shall  be  sufficient.  The  statute  of  a  state 
cannot  give  its  courts  jurisdiction  over  per- 
sons not  within  its  limits  nor  subject  to  its 
laws.     Phelps  v.  Brewer,  57  D.  66. 

Where  a  party  is  not  within  the  jurisdic- 
tion, and  is  not  served  with  process,  or  does 
not  voluntarily  appear  and  answer  to  the 
suit,  by  himself  or  his  attorney,  the  judg- 
ment cannot  be  enforced  against  him  out  of 
the  local  jurisdiction.     lb. 

Judgments  of  courts  of  general  jurisdic- 
tion are  nullities,  where  the  circumstances 
of  the  case  make  it  an  exception  to  the  gen- 
eral jurisdiction,  of  the  court.  Tucker  v. 
Harris,  58  D.  488. 

A  judgment  rendered  without  jurisdiction 
is  not  less  void  because  rendered  under  an 
unconstitutional  act  giving  jurisdiction. 
Heron  v.  Wahrenberger,  58  D.  145. 

No  man  ought  to  be  bound  by  proceed- 
ings to  which  he  was  a  stranger.  Hovey  v. 
Chase,  83  D.  514. 

A  judgment  without  parties,  however  per- 
fect in  form,  is  not  attended  with  any  of  the 
consequences  of  a  judgment,  and  u  void. 
Wilcoxson  v.  Burton,  87  D.  66. 

A  decree  may  be  valid  as  to  resident  de- 
fendants, though  void  as  to  non-residents, 
for  want  of  jurisdiction.  Thus  a  decree 
against  a  domestic  corporation,  duly  served, 
and  a  foreign  corporation,  served  only  by 
publication,  and  not  appearing,  requiring 
the  domestic  corporation  to  transfer  to  the 
plaintiff,  as  purchaser  under  a  former  stock- 
holder, certain  shares  of  its  stock,  claimed 
also  by  the  foreign  corporation,  and  to  pay 
over  the  dividends,  and  enjoining  the  latter 
corporation  from  prosecuting  its  claim, 
though  a  mere  nullity  between  the  com- 
plainant and  the  foreign  corporation,  is 
valid  and  conclusive  as  respects  the  domes- 
tic corporation,  and  a  complete  protection 
against  the  complainant,  and  also  against 
the  foreign  corporation;  and  such  foreign 
corporation  cannot  have  an  injunction  against 
the  execution  of  the  decree  solely  on  the 
ground  that  it  is  a  foreign  corporation,  and 
did  not  appear,  and  therefore  is  not  bound. 
Dearing  v.  Bank  o/  Cltarleston,  48  D.  300. 
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37.  Effect  of  judgments  and  ds> 
generally.  —  1.  Valuta*,  genet* 
ally.  —  Where  a  court  has  jurisdiction  m 
personam,  its  decree  will  be  presumed  valid, 
and  will  not  be  deemed  void  because  it 
orders  a  sale  of  the  property  as  in  proceed- 
ings tit  rem.  Though  no  lien  existed,  a 
decree  of  sale  made  when  all  the  owners  are 
before  the  court  is  binding  on  them,  and 
will  transfer  title  if  the  property  be  sold  in 
pursuance  thereof.    Case  v.  nooUey,  32  D.  64. 

Where  a  court  has  jurisdiction  of 
ejusdem  generis,  its  judgment  in  any 
not  merely  void;  because  its  invalidity 
not  appear  without  inquiry  into  the  facte,  — 
an  inquiry  which  the  court  itself  must  be 
presumed  to  have  made,  and  which  will  not 
therefore  be  permitted  to  be  reviewed  col- 
laterally.    Fisher  v.  Basseit,  33  D.  227. 

2.  Void  and  erroneous  judgments.  —  As  a 
general  rule,  a  judgment  is  void  in  no  case 
except  where  it  appears,  from  the  judgment 
itself,  that  the  court  has  no  jurisdiction. 
Allen  v.  Huntington,  16  D.  702. 

A  judgment  can  never  be  void  where  the 
court  has  jurisdiction  over  the  suit,  and  the 
right  to  determine  whether  the  demand  on 
which  it  was  rendered  was  legal  and  en- 
forceable or  not  Arnold  v.  Shields,  30  D. 
669. 

A  judgment  is  void,  and  confers  no  rights 
against  any  one,  when  it  is  taken  contrary 
to  the  course  of  the  court;  but  where  the 
court  mistakes  the  law,  and  renders  judg- 
ment for  the  wrong  party,  *ach  jndgment  is 
merely  erroneous.  Den  ▼.  Albertson,  22  D. 
719. 

The  judgment  of  a  court  of  competent 
jurisdiction,  but  proceeding  erroneously,  is 
valid  until  reversed.  Roach  v.  Martin,  27  IX 
746;  Hall  v.  Benner,  21  D.  394;  Doe  v.  Rue, 
29  D.  368;  Kase  v.  Best,  53  D.  573;  Export* 
Adams,  59  D.  234;  Reynolds  v.  Harris,  76  D. 
459;  Joyce  v.  McAvoy,  89  D.  172. 

An  action  for  procuring  a  verdict  and 
judgment  by  fraud  and  perjury  cannot  be 
maintained  while  such  verdict  and  judgment 
remain  in  force.  Dunlap  v.  OUdden,  52  D. 
625. 

Where  a  judgment  U  prima  fade  a  bar, 
and  no  evidence  is  offered  to  remove  snob 
bar,  it  is  just  as  conclusive  as  a  matter  of 
fact  as  though  it  was  absolutely  conclusive 
as  a  matter  of  law.  Whtie  ▼.  Sbnonds,  78  O. 
620. 

3.  Effect  of  judgment  to  transfer  title.*  — 
A  judgment  alone  does  not  transfer  title  or 
destroy  the  debtor's  seisin  and  capacity  to 
convey.    Fuller  v.  Hubbard,  16  D.  423. 

A  decree  in  equity  operates  in  personam, 
and  cannot  per  se  divest  the  legal  title. 
Proctor  v.  Ferebee,  36  D.  34. 


*  Title,  when  divested  by  Judgment 
per  se,  see  note  36  D.  87-40. 

Effect  of  Judgment  la  partition,  see 
t40~64& 


note,  40  & 
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A  decree  in  chancery  for  the  conveyance 
of  land,  where  the  deed  is  not  executed 
within  the  limited  time,  operates  as  a  con- 
veyance, subject,  as  between  the  parties,  to 
a  revesting  of  the  title  by  a  reversal  of  the 
decree.  Taylor  v.  Boyd,  17  D.  603.  Contra, 
Winborn  v.  Goirtll,  40  D.  456. 

Where  a  party  obtaining  such  a  deoree 
conveys  the  land  covered  thereby  in  trust 
for  his  creditors,  the  creditors  get  only  an 
equity  that  is  subject  to  prior  equities 
against  the  assignor.  W inborn  v.  GoneU,  40 
D.  456. 

The  recovery  of  judgment  against  a  wrong- 
doer to  personal  property,  by  action  in 
trespass  or  trover,  and  satisfaction  thereof 
confirms  the  title  of  the  wrong-doer,  WiU 
tiams  v.  Otey,  47  D.  632. 

4.  Eject  of  judgment  to  cure  prior  irregu- 
larities. —  The  judgment  of  every  court 
within  its  jurisdiction  is  ret  judicata,  and 
concludes  all  irregularities  not  positively 
fatal,  in  the  proceedings  leading  up  to  it. 
Upson  v.  Horn,  49  D.  633. 

Irregular  service  of  summons  is  oured  by 
a  decree  of  the  ordinary  for  the  sale  of  land, 
where  the  objection,  which  might  have  been 
raised  in  proper  season,  is  allowed  to  sleep 
until  after  execution.     lb, 

38.  Effect  as  evidence.*— The  record 
imports  absolute  verity  in  all  judicial  pro- 
ceedings of  a  court  of  record  of  competent 
Jurisdiction.  Lessee  of  Merritt  v.  Hornet  67 
).  298. 

A  judgment  is  conclusive  between  the  par- 
ties, and  upon  the  jury,  whether  pleaded  or 
not,  when  properly  admitted  in  evidence; 
and  it  is  admissible,  under  a  plea  of  prop- 
erty in  the  defendant,  to  show  that  plain- 
tiff's right  of  property  has  been  divested  by 
a  former  recovery.    Marsh  v.  Pier,  26  D.  131. 

The  conclusive  effect  of  a  judgment  as  evi- 
dence rests  upon  the  authority  of  the  court; 
upon  its  acting  within  its  jurisdiction;  upon 
ita  preserving  its  decisions  in  proper  records; 
and  upon  the  policy  and  necessity  of  deter- 
mining, by  law,  the  end  of  controversy. 
Carpenter  y.  Pier,  73  D.  238. 

A  former  recovery,  under  the  general 
Issue,  in  case  for  obstruction  of  a  water- 
course, is  strong,  but  not  conclusive,  evi- 
dence of  the  plaintiff's  right  in  another 
action  for  a  subsequent  injury  from  the  same 
obstruction.     Holler  v.  Pine,  44  D.  762. 

A  judgment  is  not  evidence  of  matters 
which  come  collaterally  in  question  merely, 
nor  of  matters  incidentally  cognizable,  or  to 
be  inferred  only  by  argument  or  construction 
from  the  judgment.  Lawrence  v.  Hunt,  25 
D.  539. 

A  judgment  against  the  husband  for  ne- 

•  Judgments  as  evidence,  where  former  action 
Included  other  parties,  see  note,  25  D.  643,  544. 

Admissibility  and  effect  of,  as  a  pica  iu  bar, 
or  as  evidence  under  general  issue,  see  note,  41 D. 

•61-683. 


cess&ries  furnished  the  wife  is  not  evidence, 
in  a  second  suit  for  necessaries  furnished  the 
wife  and  child,  that  the  husband  turned  his 
wife  out  of  doors,  especially  where  the  rec- 
ord of  the  former  suit  does  not  show  that  the 
suit  was  decided  upon  this  ground,  and  there 
is  want  of  identity  between  the  latter  and 
the  former  demands  in  respect  to  the  articles 
furnished  and  the  period  of  time  for  which 
they  were  provided*  Lenta  v.  Wallace*  55 
D.  569. 

A  former  judgment  between  the  same  par- 
ties is  admissible  in  evidence  in  an  action 
pending  between  them,  if  it  appears  that  the 
tact  sought  to  be  proved  by  the  record  was 
actually  passed  upon  by  the  jury  in  finding 
their  verdict  in  the  former  suit.  Hence, 
where  the  fact  sought  to  be  proved  is,  that 
A  and  B  were  copartners,  under  the  firm 
name  of  A  &  Co.,  at  the  time  when  the  note 
in  suit  was  given  in  the  name  of  that  firm,  a 
former  judgment,  obtained  by  the  same 
plaintiffs,  against  A  and  B,  on  a  note  exe- 
cuted at  the  same  time  with  the  note  in  suit, 
and  in  the  same  firm  name,  is  admissible, 
though  not  conclusive*  evidence.  Dutton  v. 
Woodman,  57  D.  46. 

In  an  action  for  contribution  between  two 
parties,  the  record  of  the  former  trial,  which 
showed  that  judgment  had  been  rendered 
against  the  two  jointly,  and  that  one  party 
had  paid,  will  not  be  held  sufficient  to  estab- 
lish the  relative  liabilities  of  the  defendants 
inter  sese.    Buffinyton  v.  Cook,  73  D.  491. 

A  judgment  in  an  original  case  is  evidence, 
against  an  officer,  only  of  the  damages  acta* 
ally  sustained  by  plaintiff,  in  an  action  by 
the  latter  against  the  former  for  taking  an 
insufficient  delivery  bond  for  personal  prop- 
erty taken  in  the  original  suit.  In  such 
case,  the  original  judgment  is  evidence 
against  defendant  that  it  was  rendered. 
Mortland  v.  Smith,  82  D.  128. 

A  recital  in  a  judgment,  of  "  due  service  * 
of  a  notice,  cannot  prevail  against  evidenoe 
furnished  by  the  same  record  that  the  notice 
was  not  duly  served.  Michel  v.  Hicks,  27  R. 
161. 

39.  Effect  of  foreign  Judgments  as 
evidence.* —  1.  Generally.  — A  foreign  judg- 
ment is  only  prima  facie  evidence  when  a  suit 
is  brought  upon  it.  When  brought  in  inci- 
dentally or  collaterally,  it  is  conclusive  until 
reversed.     Williams  v.  Preston,  20  D.  179. 

To  entitle  a  foreign  judgment  to  the  effect 
of  prima  facie  evidence,  the  court  rendering 
it  must  have  jurisdiction  of  the  cause  and  of 
the  parties,     lb. 

Courts  will  aid  the  execution  of  a  foreign 
judgment  by  receiving  it  as  evidence  of  a 
debt,  or  of  property,  when  it  is  made  the 
subject  of  direct  action  or  defense  in  those 
courts,  and  in  no  other  manner.  McLure  v. 
Benceni,  40  D.  437. 

*  Foreign  Judgments,  authentication  and  effect 
of,  see  notes,  1I>.  824-336;  82  D.  411-114. 
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A  foreign  judgment  is  not  prima /ode  evi- 
dence of  debt  in  Ohio,  unless  the  record 
shows  a  personal  service,  or  it  is  proved  that 
such  judgment  has  such  effect,  by  the  laws 
of  the  state  where  it  was  rendered.  Pelton 
▼.  Plainer,  42  D.  197. 

2.  Judgments  of  courts  o/  titter  states.  — 
A  judgment  recovered  in  one  state  is  not 
conclusive  evidence  of  a  debt  in  an  action 
brought  on  such  judgment  in  another  state; 
but  in  the  latter,  the  inquiry  may  be  made 
whether  the  court  in  the  former  state  had, 

}>roperly,  jurisdiction  of  the  defendant.  Bart- 
et  v.  Knight,  2  D.  36.    Contra,  Andrews  v. 
Montgomery,  10  D.  213. 

Although  the  mode  of  authenticating  such 
judgments  has  been  provided  for  by  the  act 
of  Congress,  pursuant  to  the  constitution, 

Set  the  effect  of  such  authentication  is  not 
eclared  by  the  act.    Bartlet  v.  Knight,  2  D. 
36.  . 

A  record,  duly  authenticated,  of  the  pro- 
ceedings of  a  court  of  competent  authority, 
in  one  of  the  states,  is  conclusive  evidence 
in  the  courts  of  another,  to  show  that  a  judg- 
ment was  rendered,  and  the  obligation  of  the 
party  to  pay  the  amount  recovered;  but  it 
may  be  opposed  by  proof  of  fraud  or  collu- 
sion, or  of  subsequent  payments  or  discounts. 
Buford  v.  Buford,  6  D.  511. 

it  is  presumed,  in  support  of  a  judgment  of 
another  state,  that  the  court  had  jurisdiction, 
and  that  the  parties  are  concluded  by  its  ad- 
judication.   Scott  v.  Coleman,  15  D.  71. 

At  common  law,  foreign  judgments  are 
not  conclusive,  but  are  only  prima  fade  evi- 
dence. Independent  of  the  United  8tates 
constitution,  the  different  states  are  foreign 
to  each  other,  within  the  meaning  of  this 
rule.     Taylor  v.  Barron,  64  D.  281. 

A  judgment  entered  in  one  state  is  en- 
titled to  full  faith  and  credit  in  all  others; 
but  in  no  case  is  it  to  be  given  any  greater 
effect  than  it  has  in  the  state  where  rendered. 
Scott  v.  Coleman,  15  D.  71.  8.  P.,  Starbuck 
v.  Murray,  21  D.  172;  QuUck  v.  Loder,  23  D. 
711;  Taylor  v.  Barron,  64  D.  281;  Suydam 
v.  Barber,  75  D.  254. 

A  judgment  rendered  against  a  foreign  in- 
surance company  in  one  state  must  be  given 
full  faith  and  credit,  and  is  enforceable  in 
another  state,  if  the  court  in  whioh  the 
judgment  was  rendered  had  jurisdiction  of 
the  action.  Gillespie  v.  Commercial  etc  Ins. 
Co.,  71  D.  743. 

The  court  will  treat  a  foreign  judgment  as 
would  the  state  where  it  was  rendered,  and 
words  of  a  record  from  a  state  where  forms 
of  action  have  been  abolished  will  not  be 
given  the  same  strict  technical  signification 
which  they  have  where  those  forms  are  re- 
tained.    Griffin  v.  Baton,  81  D.  233. 

The  law  of  Ohio  authorizing  personal 
judgment  against  a  defendant  upon  whom 

Srocess  had  been  served  by  a  copy  left  at  his 
welling,  when  he  had  absented  himself  to 


avoid  process,  cannot  be  held  invalid  in 
tucky  as  between  citizens  of  the  former  state. 
The  jurisdiction  of  the  former  court  being 
established,  the  judgment  must  be  received 
as  prima  facie  evidence,  at  least*  that  all  its 
mandates  were  in  accordance  with  the  law, 
and  binding  on  the  parties  until  legally  iin- 

S cached  or  reversed.  Biesentkallv,  Williams, 
5  D.  629. 

40.  Effect  of  judgments  by  default. 
—  A  judgment  by  default  cures  no  other 
defects  wan  those  of  form.  Whipple  v. 
Fuller,  29  D.  330. 

A  judgment  by  default  or  confession  is 
not  evidence  of  the  justness  or  existence  of 
the  debt  as  against  another  creditor  of  the 
judgment  debtor.  Hooper  ▼.  Pair,  29  D. 
258. 

A  judgment  by  default  admits  to  be  true 
all  material  allegations  properly  set  forth  in 
the  declaration.  Garrard  v.  Dollar,  G7  D. 
271. 

A  judgment  by  default  is  a  mere  admis- 
sion of  the  cause  of  action,  leaving  the 
rights  of  the  parties  to  be  determined  upon 
defendant's  motion  to  be  heard  in  damages. 
Welch  v.  Wadeworth,  79  D.  236. 

A  judgment  against  a  consul  of  a  foreign 
nation  upon  default  is  valid.  His  not  ap- 
pearing and  pleading  to  the  jurisdiction  of 
the  court  is  a  waiver  of  the  want  of  juris- 
diction over  him.  HaU  v.  Young,  15  D. 
180. 

A  judgment,  by  default,  against  a  sheriff^ 
for  not  returning  an  execution  within  the 
time  limited  by  the  court,  has,  by  the  Mary- 
land act  of  1794,  chapter  54,  section  1,  the 
same  effect,  operation,  and  validity  as  a 
judgment  on  the  verdict  of  a  jury.  Fowler 
v.  Lee,  32  D.  172. 

A  default  is  illegal  and  void  if  entered 
after  defendant  had  appeared  and  pleaded 
in  an  action  of  covenant,  and  an  order  had 
been  made  sustaining  a  demurrer  to  the  plea 
and  awarding  a  writ  of  inquiry  thereupon. 
Logan  v.  Moulder,  33  D.  338. 

41.  or    upon  a  retraxit.  —  A 

technical  retraxit  is  where  the  plaintiff  comes 
personally  into  court  after  his  declaration  is 
filed  there,  and  says  that  he  will  not  pro- 
ceed with  it,  and  this  is  a  bar  to  an  action 
forever.    Lowry  v.  McMillan,  49  D.  501. 

A  retraxit  is  equivalent  to  a  verdict  and 
judgment  upon  the  merits  of  the  case. 
Thomason  v.  Odum,  68  D.  169;  Coffman  v. 
Brown,  45  D.  299. 

A  retraxit  must  be  entered  by  plaintiff  in 
person,  and  where  the  record  says  that  the 
parties  came  by  their  attorneys,  and  that 
plaintiff  entered  the  retraxit,  this  is  suf- 
ficient.    Thomasonr.  Odum,  68  D.  159. 

48.  Validity  and  effect  of  judgment 
by  confession.* — Confession  of  judgment 
to  a  creditor,  with  a  view  to  prefer  him,  is 

•See  infru,  ltt-Ufc 
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mot  invalid,  at  contravening  the  provisions 
of  the  bankrupt  act,  where  it  ia  not  volun- 
tary, bnt  the  effect  of  measures  taken  by 
the  creditor,  or  which  it  was  in  his  power  to 
take;  and  a  party  who  undertakes  to  defeat 
•uch  a  transaction  is  bound  to  show  clearly 
that  it  is  voluntary.  Haldeman  v.  Michael, 
40  D.  546. 

When  a  judgment  confessed  by  a  dobtor 
in  favor  of  his  creditor  is  sought  to  be  set 
aside  as  fraudulent,  the  creditor  cannot,  in 
support  of  the  judgment,  prove  a  claim 
which  the  statement  upon  which  the  judg- 
ment was  confessed  not  only  does  not  in- 
clude, bnt  which  it  excludes  by  necessary 
intendment.  He  may,  however,  if  he  keeps 
within  the  limits  of  the  terms  used,  prove 
all  matters  explanatory  of  the  source  of  in- 
debtedness.    Wilcoxson  v.  Burton,  87  D.  66. 

A  judgment  confessed  by  an  assignor,  to 
be  nsed  only  in  the  event  that  an  assign- 
ment made  by  him  is  not  sustained,  is  itself 
void  if  the  assignment  was  made  to  hinder, 
delay,  or  defraud  creditors.  Mackie  v. 
Cairns,  15  D.  477. 

Judgment  confessed  by  a  debtor  in  favor 
of  a  creditor,  without  his  request  or  knowl- 
edge, is  void  when  confessed  on  a  note  given 
for  more  than  is  due  the  creditor,  and  for 
the  purpose  of  defrauding  other  creditors. 
Wilcoxson  v.  Burton,  87  D.  66. 

Where  judgment  is  confessed  by  a  debtor 
In  favor  of  a  creditor,  on  a  note  which  is 
misdescribed  in  such  judgment  and  in  the 
statement  upon  which  it  is  rendered,  it  is 
prima  fade  fraudulent,  and  the  burden  of 
rebutting  such  presumption  is  on  the  party 
claiming  under  the  judgment.    lb. 

48.  Validity  and  effect  of  judgment* 
as  against  creditors.  —A  judgment  given 
to  delay  or  defraud  creditors  is  void  as 
against  them.  Mackie  v.  Cairns,  15  D. 
477. 

A  judgment  obtained  to  defraud  creditors 
cannot  be  used  to  obtain  a  forbidden  prefer- 
ence over  them.  It  is  voidable  by  them 
when  used  to  their  prejudice,  and  although 
the  fraudulent  debtor  cannot  object  to  it, 
they  can.    Bunn  v.  Ahl,  72  D.  639. 

A  judgment  in  trustee  process  rendered 
and  duly  recorded  stands  till  reversed  by 
due  course  of  law,  and  is  conclusive  upon 
the  creditor,  unless  he  can  question  the  cor- 
rectness of  the  disclosure.  McAllister  v. 
Brooke,  33  D.  2S2. 

Non-resident  creditors  will  be  restrained 
from  enforcing  judgments  against  property 
assigned  for  the  benefit  of  creditors,  when 
recovered  by  them  against  the  assignor  after 
the  assignment.  Howard  v.  Cannon,  75  D. 
736. 

44.  Merger  of  original  cause  of  ac- 
tion in  contract.* —  A  demand  of  inferior 
degree   when  changed  into  one  of  higher 

*  Merger  of  mortgage  in  Judgment,  see  note,  88 
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character  is  merged  into  the  latter.  North 
and  Scott  v.  Mudge,  81  D.  441. 

A  domestic  judgment  merges  and  extin- 
guishes the  cause  of  action  for  which  it  was 
rendered  in  the  courts  of  the  same  jurisdic- 
tion; consequently,  no  suit  can  be  main- 
tained  upon  the  original  cause  of  action,  but 
only  upon  the  judgment  Bank  o/N.  A.  v, 
Wheeler,  73  D.  683.  8.  P.,  Turner  v.  Plow- 
den,  23  D.  696;  Napier  v.  Qidiere,  40  D.  613; 
Wann  v.  McNulty,  43  D.  68;  Pike  v.  Mc- 
Donald, 64  D.  697;  Barnes  v.  Qibbs,  86  D. 
210. 

A  recovery  for  part  of  an  entire  demand 
merges  the  whole,  and  bars  any  further  re- 
covery thereof.  Bendernagle  v.  Cocks,  32  D. 
448;  Oliver  v.  Holt,  46  D.  228.  Nor  can  it  be 
shown  in  a  subsequent  action  that  there  has 
been  a  mistake  in  the  calculation  of  inter- 
est; that  part  of  it  has  thus  been  left  out 
of  the  judgment.  Baker  v.  Baker9  76  D. 
243. 

The  principle  of  extinguishment  applies 
as  well  to  oases  of  judgment  bv  mistake  for 
part  of  the  debt,  as  to  that  of  a  bond  ac- 
cepted by  mistake  for  the  whole  debt.  Both 
extinguish  the  whole  debt.    lb, 

A  judgment  merges  a  debt  due  to  the 
party  in  whose  favor  it  is  rendered;  but  as 
to  parties  whose  debts  it  is  taken  to  secure, 
it  is  merely  a  collateral  security  for  the  pay- 
ment thereof,  and  does  not  impair  tneir 
rights  to  prosecute  their  claims  either  at 
law  or  in  equity.  Harris  v.  Alcock,  32  T)f 
158. 

A  judgment  in  Maryland,  upon  a  cove- 
nant binding  upon  the  covenantor's  heirs, 
is  not  so  merged  with  the  covenant,  the  exe- 
cution thereon  having  been  returned  "no 
effects,"  as  to  prevent  the  covenantee  from 
proceeding  upon  the  covenant,  against  the 
heirs  of  the  deceased  covenantor,  in  respect 
to  real  assets  in  Virginia.  BeaU  v.  Taylor, 
44  D.  398. 

The  existence  of  a  promissory  note  subject 
of  suit  in  a  sister  state  is  merged  in  the 
judgment  of  that  court,  and  can  only  be 
severed  from  it  by  the  reversal  or  rescission 
of  that  judgment  West  Feliciana  R.  B.  Co. 
v.  Thornton,  68  D.  778. 

Equities  attaching  to  a  debt  are  merged 
into  a  judgment  therefor,  and  cannot  be  as- 
serted against  an  application  for  a  manda- 
mus to  enforce  the  payment  of  the  same. 
Coy  v.  City  Council  of  Lyons,  85  D.  539. 

It  seems  that  a  judgment  in  an  action  on 
a  note,  where  the  amount  of  recovery  is  left 
blank,  does  not  merge  the  right  of  action  on 
the  note,  although  the  amount  of  the  judg- 
ment was  referred  to  the  clerk,  who  reported 
a  sum  which  was  accepted  by  the  parties. 
Simpson  v.  Cochran,  92  D.  410. 

A  debt  is  not  merged  in  a  judgment,  until 
a  valid  judgment  has  been  obtained  upon  it. 
Wacom  v.  Stephens,  97  D.  205. 

A  judgment  which  is  ineffectual  by 
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of  mistake  in  the  name  of  one  of  the  plain- 
tiffs does  not  preclude  them  from  bringing 
a  new  salt  to  recover  upon  the  original  de- 
mand,   lb. 

A  foreign  judgment  does  not  merge  the 
cause  of  action,  but  an  action  may  be  main- 
tained on  the  same  cause  in  another  state. 
Eastern  Townships  Bank  v.  Bcebe,  38  R. 
6C5.  But  see  Henderson  ▼.  Stanford,  7  R. 
551. 

A  judgment  obtained  in  another  state, 
against  a  non-resident,  upon  constructive 
notice,  and  without  appearance,  does  not 
merge  the  cause  of  action  in  Vermont.  Not. 
Bank  of  St.  Johnsbury  ▼.  Peabody,  45  R.  632. 

2.  How  Far  Conclusive. 
a.  As  Respects  the  Parties. 

45.  The  general  rule.* -—A  decision  of 
a  court  of  competent  jurisdiction,  directly 
upon  a  question,  or  necessarily*  involving  the 
decision  of  a  question,  is  conclusive  between 
the  parties  and  their  privies  upon  the  same 
matter,  coming  directly  in  question  in  a  col- 
lateral action,  in  the  same  or  another  court 
of  concurrent  jurisdiction.  Such  decree 
must  stand  until  annulled  or  reversed  by  a 
proper  proceeding.  Tadlock  v.  Steele*,  73  D. 
213;  Gardner  v.  Buckbee,  15  D.  256;  Burt  v. 
Sternburgh*  15  D.  402;  Towns  v.  Nuns,  20  D. 
578;  Fridge  r.  State,  20  D.  463;  Wood  v. 
Jackson,  22  D.  603;  Montesquieu  v.  HtU,  23 
D.  471;  Jones  v.  Weathersbee,  51  D.  653; 
Coffin  v.  Knott,  52  D.  537;  Lenta  v.  Wallace, 
55  D.  569;  Hottister  v.  Abbott,  64  D.  342; 
Detrkk  v.  Migatt,  68  D.  584;  Wimberly  v. 
Hurst,  83  D.  295;  Finneran  v.  Leonard,  83  D. 
665;  Joyce  ▼.  McAvoy,  89  D.  172;  Wright  v. 
Dunning,  92  D.  257.  And  this,  notwith- 
standing the  defendant  may  have  discovered 
new  evidence  not  in  his  power  at  a  former 
trial.    KUheffer  v.  Herr,  17  D.  658. 

A  Judgment  against  a  party  decoyed 
within  the  jurisdiction  for  the  purpose  of 
service  is  conclusive  until  reversed  or  set 
aside.    Steele  v.  Bates,  16  D.  720. 

A  judgment  of  a  court  having  jurisdiction 
of  the  parties  and  of  the  subject-matter  of 
the  action,  obtained  either  upon  a  verdict, 
demurrer,  or  default,  is  conclusive  upon  the 
points  directly  adjudged.  Estill  v.  Taul,  24 
I).  498. 

Such  judgment  should  be  pleaded  in  bar, 
in  cases  where  special  pleadings  are  re- 
quired, and  in  other  cases  it  may  be  given  in 
evidence  under  the  general  issue.     lb. 

Sentences  of  courts  of  probate  are  not  re- 
examinable  at  the  instance  of  parties  who 
have  been  privy  to  the  proceedings.  Red- 
mond v.  Collins,  27  D.  20S. 

Where  the  record  of  a -court  of  general 
jurisdiction  shows  personal  service  of  process 
upon  defendant,  it  is  conclusive  upon  him, 
and  estops  him  from  denying  the  jurisdiction 

*  Re*   adjudicata,   general   principles   oL, 
eotM,  25  D.  54-'-54 I :  S3  D.  335f  8S& 


of  the  court  over  his  person.    Bimekr  v. 
Dawson,  39  D.  430. 

A  judgment  for  the  face  of  a  note  and  ille- 
gal interest  is  conclusive  upon  the  parties, 
and  an  action  to  recover  back  the  illegal 
interest  paid  under  such  judgment  will  not 
lie.    Footman  v.  Stetson,  52  D.  634. 

A  judgment,  whether  foreign  or  domestic, 
is  conclusive  upon  the  parties,  where  the 
court  has  jurisdiction  of  both  person  and 
subject-matter.  HorUm  v.  Crtich/Uld,  65  D. 
701. 

A  Judgment  prima  fade  imports  Terity, 
and  as  to  the  parties  to  it  is  conclusive  unless 
mistake  or  fraud  is  shown,  and  the  onus  to 
so  show  is  on  those  who  impeach  it.  Kcigh- 
ler  ▼.  Savage  Mfg.  Co.,  71  D.  600. 

46.  Scope  and  extent  of  the  role.  — 
A  former  judgment  of  a  court  of  competent 
jurisdiction  directly  deciding  the  right  now 
in  controversy  between  the  same  parties  is 
admissible  and  conclusive  evidence,  although 
the  cause  of  action  and  the  object  of  the  two 
suits  be  different.  Accordingly,  where 
usury  was  set  up  as  a  defense  under  the  gen* 
era!  issue  to  an  action  of  ejectment  brought 
by  a  mortgagee  to  recover  the  mortgaged 
premises,  —  held,  that  a  judgment  in  favor 
of  the  plaintiff  in  a  former  action  against  the 
defendant  on  the  note  for  the  mortgage  debt, 
in  which  non  assumpsit  was  pleaded,  with  no- 
tice of  usury,  was  admissible  and  conclusive 
against  the  defense.  Betts  v.  Starr,  13  D.  94. 

Whatever  is  once  established  between  the 
same  parties  in  the  same  case  continues  to 
be  the  law  of  the  case,  whether  correct  oa 
general  principles  or  not,  so  long  as  the  facts 
on  which  such  decision  was  predicated  con* 
tinue  to  be  the  facts  in  the  case.  Qte  v. 
Williamson,  27  D.  628. 

A  judgment  in  favor  of  a  deputy  sheriff  is 
conclusive  evidence  for  the  sheriff  in  a  subse- 
quent action,  where  both  actions  are  for  the 
seizure  of  the  same  goods.  King  v.  Chase,  41 
D.  675. 

A  former  verdict  and  judgment  are  plead- 
able  in  bar  or  admissible  in  evidence,  if 
there  is  no  opportunity  to  plead  them,  in  a 
subsequent  action  between  the  same  parties 
or  their  privies,  for  the  same  cause,  and  in 
either  case  are  conclusive,     lb. 

That  the  form  of  the  action  is  different  is 
immaterial;  if  the  cause  of  action  be  the 
same,  the  judgment  in  the  first  will  be  con- 
clusive; thus  a  judgment  in  trover  is  a  bar 
to  an  action  of  assumpsit  for  the  value  of  the 
same  goods.  Agnew  v.  McBlroy,  48  D.  772; 
Marsh  v.  Pier,  26  D.  131;  White  v.  Martin, 
26  D.  365. 

A  recovery  in  a  former  suit  is  a  bar  to  a 
subsequent  aotion  for  the  same  breach  of 
covenant  assigned  as  the  cause  of  action  in 
the  former  suit.  Window  v.  Stokes,  67  D. 
242. 

A  former  recovery  bars  a  subsequent  re- 
covery for  the  same  cause  of 
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where  the  defendant  in  each  action  is  a  differ- 
ent person,  but  claims  under  the  same  title, 
Thomason  v.  Odum,  68  D.  159. 

The  omission  to  insist  on  the  conclusive- 
ness of  a  judgment  as  evidence  until  near  the 
close  of  the  trial,  and  the  introduction  of 
other  evidence,  besides  the  judgment,  to  the 
same  point,  does  not  preclude  the  right  to 
an  instruction  to  the  jury  that  the  judgment 
is  conclusive.    Carpenter  v.  Pier,  73  D.  288. 

A  party  may  waive  an  excess  of  a  claim 
ever  one  hundred  dollars,  and  bring  suit  in 
justice's  court,  and  such  waiver  will  not 
affect  the  conclusiveness  of  the  judgment 
upon  parties  and  privies,    lb, 

A  judgment  in  an  action  of  trespass  quare 
dausurn  /regit  it  conclusive  upon  the  parties 
to  a  suit,  and  their  privies,  as  to  all  matters 
put  in  issue  in  the  mit,  and  either  when 
offered  as  evidence,  if  admissible,  or  when 
pleaded  in  bar  of  a  subsequent  suit  touching 
the  same  matters.  Warwick  v.  Underwood, 
75  D.  767. 

The  jurisdiction  of  the  court  makes  the 
judgment  conclusive,  and  the  question  of 
residence  is  not  material,  except  as  a  step  in 
determining  that  jurisdiction.  Jiape  v. 
Beaton,  76  D.  269. 

A  statutory  provision  making  a  judgment 
in  an  action  against  a  sheriff  conclusive 
against  his  indemnifies  when  the  latter  has 
been  notified  of  the  action,  is  founded  on 
the  principle  that  the  action  is,  in  substance, 
against  the  indemnifies  and  that  he  has  in 
that  action  an  opportunity  to  make  any  de- 
fense that  may  exist.  Where,  therefore, 
the  indemnifier  has  been  notified  of  such 
action,  he  cannot  maintain  a  bill  in  equity 
to  set  aside  the  judgment  obtained  therein. 
DutU  v.  Paclteco,  82  D.  749. 

To  make  a  matter  re$  adjudicate,  there 
must  be  identity  of  the  subject-matter  of 
the  suit,  of  the  cause  of  action,  of  the  per- 
sons and  parties,  and  of  the  quality  in  the 
persons  for  or  against  whom  the  claim  is 
made.  Bern  v.  Hints,  89  D.  594;  Slocomb  v. 
De  Lhardi,  99  D.  740. 

Acquiescence  in  a  judgment,  however 
manifested,  constitutes  what  is  decided  by 
that  judgment  res  judicata.  Slocomb  v.  De 
Lhardi,  99  D.  740. 

It  is  immaterial  how  a  judgment  becomes 
res  judicata ;  what  is  decided  by  such  judg- 
ment must  be  held  to  be  legally  true  between 
the  parties.  Whether  such  judgment  will 
bar  another  action  between  the  same  parties 
depends  upon  whether  the  thing  demanded 
in  the  new  suit  is  the  same,  and  founded  on 
the  same  cause  of  action  as  the  suit  decided. 
lb, 

47.  Its  limits  and  exceptions.  —  A 
judgment  between  the  same  parties  for  the 
same  cause  of  action  is  conclusive;  the  ex- 
ceptions are,  where  the  first  action  is  not 
competent,  where  the  plaintiff  has  mistaken 
his  character,   or  where  the   judgment  is 


given  for  faults  in  the  pleadings.  Agnew  v. 
McElroy,  «  D.  772. 

A  plaintiff  who  brings  a  second  action 
must  not  leave  it  to  nice  investigation  to  see 
whether  the  two  causes  of  action  are  the 
same;  he  ought  to  show,  beyond  all  contro- 
versy, that  the  second  is  a  different  cause  of 
action  from  the  first,  in  which  he  failed,    lb, 

A  judgment  must  have  been  rendered  on 
the  merits,  to  make  it  a  bar  to  a  subsequent 
suit     Taylor  v.  Larlnn,  49  D.  119. 

"  Agreed  "  entered  upon  the  docket  in  a 
suit  is  not  a  bar  to  parties  who  claim  under 
the  defendants,  if  no  judgment  has  been 
rendered.  The  parties  are  left  as  they  stood 
before  the  suit.  Alexander  v.  Walter,  50  D. 
688. 

Mistake  in  a  former  decree  is  not  conclu- 
sive upon  the  same  parties  in  a  subsequent 
action,  where  the  point  to  which  the  mistake 
referred  was  .not  in  litigation  between  the 
parties  in  the  prior  cause.  Garrett  v.  Day, 
16  D.  629. 

If  a  party,  relying  upon  a  judgment,  fails 
to  specially  plead  the  same,  in  actions  where 
judgments  are  required  to  be  specially 
pleaded,  the  estoppel  is  waived,  and  the 
jury  are  not  precluded  from  inquiring  into 
the  truth  of  the  matter;  so  held  in  an  action 
for  maintaining  a  nuisance,  where  defendant 
pleaded  a  license,  and  plaintiff  replied  no  li- 
cense, instead  of  pleading  a  former  judg- 
ment; but  in  actions  of  debt,  assumpsit,  etc., 
where  special  pleadings  are  not  required, 
the  former  judgment  is  conclusive  without 
being  pleaded.     Kilheffer  v.  If  err,  17  D.  658. 

A  judgment  on  a  collateral  matter  or  issue, 
as  that  a  debt  was  not  due,  or  that  the  court 
had  no  jurisdiction,  is  no  bar  to  a  recovery 
on  the  merits.    BsUU  v.  Taut,  24  D.  498, 

A  default  on  the  part  of  a  person  to  pay 
the  debt  of  another  to  a  certain  bank,  in  in- 
stallments, in  pursuance  of  a  written  agree- 
ment to  that  effect,  cannot  be  proved  by  the 
record  in  a  suit  brought  by  such  bank 
against  both  of  such  persons  and  another,  on 
a  note  signed  by  them,  in  which  an  execution 
was  issued  against  all  three,  and  returned 
"satisfied,"  the  note  being  for  a  less  amount 
than  the  debt  agreed  to  be  paid,  and  due  at 
a  different  and  subsequent  time.  Oee  v.  Wil- 
liamson, 27  D.  628. 

A  plea  of  res  adjvdieata  is  insufficient,  un- 
less it  appears  that  the  matters  stated  in 
the  complaint,  and  alleged  to  have  been  un- 
availingly  set  up  as  a  defense  in  a  former 
action,  were  positively  decided  in  such 
former  action,  against  the  present  plaintiff. 
Noyes  v.  Evans,  27  D.  579. 

A  judgment  against  several  is  not  conclu* 
sive  that  defendants  are  in  eequatt  jure ;  it  is 
only  prima  facie  evidence  of  that  right  and 
of  that  position.     Det>t  v.  King,  44  D.  638. 

A  plaintiff  who  brings  a  second  suit  is  not 
precluded  from  showing  that  the  latter  suit 
is  for  another  and  different  cause  of  action, 
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if  the  fact  be  so.  If  the  defendant  plead 
the  former  judgment  specifically,  the  plain- 
tiff is  driven  to  take  issue  on  a  single  point 
and  admit  or  deny  the  judgment,  or  deny 
that  it  was  for  the  same  cause  of  action. 
Agnew  v.  McElroy,  48  D.  772. 

48.  What  actions  or  proceedings 
are  barred.  —  1.  In  general  —  In  a  suit  by 
an  administrator  for  benefit  of  the  heirs  at 
law,  recovery  by  or  against  the  latter  may 
be  pleaded  in  bar,  there  being  no  debts  due 
or  owing  by  the  intestate*  Hardaway  v. 
Drummond,  73  D.  730. 

A  judgment  in  favor  of  one  who  causes  a 
corporation  to  refuse  to  transfer  stock  on  its 
books  to  the  holder  of  the  certificate  thereof, 
by  presenting  to  the  corporation  an  affidavit 
in  which  he  falsely  stated  that  he  had  lost 
the  certificate,  and  procuring  a  new  certifi- 
cate to  be  issued  in  its  stead,  npon  execut- 
ing a  bond  of  indemnity  to  the  corporation, 
rendered  in  an  action  for  the  wrongful  refu- 
sal, against  him  and  the  corporation,  brought 
by  the  holder  of  the  certificate,  is  a  bar  to  a 
second  action  against  him.  in  which  substan- 
tially the  same  facta  are  alleged,  and  he  is 
asked  to  pay  npon  the  bond  of  indemnity 
the  amount  of  the  judgment  recovered  in 
the  first  action  against  the  corporation, 
which  proved  to  be  insolvent.  Greenleaf  v. 
Ludington,  82  D.  698. 

An  action  by  the  owner  of  goods  against  a 
carrier,  for  damages  for  failure  to  transport 
such  goods,  is  barred  by  a  previous  judg- 
ment in  favor  of  the  carrier  against  the 
owner  for  the  freight  of  such  goods.  Dim- 
ham  v.  Bower,  33  R.  670. 

2.  Actions  on  contract.  —  In  an  action  for  a 
breach  of  covenant,  where  plaintiff  is  entitled 
to  recover  damages,  present  and  prospective, 
mnd  is  restriotea  therefrom  by  instructions, 
this  is  an  error  which  must  be  corrected  by 
proper  steps,  in  that  action,  and  does  not  en- 
title plaintiff  to  recover  in  a  second  suit. 
Winsbw  v.  Stokes,  67  D.  242. 

A  judgment  upon  a  running  account  is  a 
bar  to  another  astion  upon  the  same  account, 
although  the  items  upon  which  the  second 
suit  is  oased  were  omitted  from  the  claim  in 
the  first  action,  by  plaintiff,  said  items  being 
due  when  the  first  action  was  commenced. 
Bomgesser  v.  Harrison,  78  D.  757. 

Where  notes  are  given  for  installments, 
under  such  circumstances  that  a  defense 
valid  against  one  is  necessarily  valid  against 
the  others,  a  judgment  for  the  defendant  in 
an  action  on  one  is  a  bar  to  actions  on  the 
others.     Cleveland  v.  Cremton,  47  R.  367. 

Church  trustees  employed  the  plaintiff  as 
a  teacher  and  sexton  for  a  year,  at  a  fixed 
compensation,  and  at  the  request  of  the 
priest,  he  performed  similar  services  a  second 
year,  on  his  promise  of  the  same  compensa- 
tion. After  all  the  services  had  been  ren- 
dered, he  recovered  judgment  against  the 
trustees  for  a  balance  due  on  the  first  year. 
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Held,  a  bar  to  an  action  for  the  second  year's 
services.  Bosenmuellerr.  Lamps,  31  K.  74. 

3.  Actions  in  tort,  generally.— A  judgment 
in  trover,  on  which  execution  hat  issued,  bat 
is  not  satisfied,  is  a  bar  to  an  action  of  tree- 
pass  brought  by  the  same  plaintiff  against 
another  person,  for  taking  the  same  goods. 
White  v.  PhUbrick,  17  D.  214.  Bat  see  Sphxy 

v.  Morris,  52  D.  224. 

A  judgment  for  obstructing  a  way  is  a  bar 
to  any  other  action  for  obstructing  the  way 
during  the  same  period*  Rogers  v.  8tewmt* 
26  D.  296. 

A  judgment  for  damages  for  personal  in- 
jury by  the  wrongful  act  or  negligence  el 
another  is  a  bar  to  an  action,  under  the  stat- 
ute, by  the  personal  representatives,  for  dam- 
ages by  reason  of  the  plaintiff's  subsequent 
death.     LiUlewood  v.  Mayor,  42  E.  271. 

In  an  action  against  two  surgeons  for  mal- 
practice, an  answer  by  one,  that  on  a  trial 
on  the  merits,  before  a  justice  of  the  peace, 
he  had  obtained  judgment  for  his  service*  in 
the  matter  in  question,  is  a  good  defense; 
and  a  reply  that  the  action  for  malpractice 
was  pending  when  the  other  was  commenced  is 
bad.  Otherwise  if  the  suit  before  the  justice 
was  undefended.  Qobls  v.  DiUon,  44  ft. 
308. 

A  judgment  for  defendant  in  an  action  for 
malicious  prosecution  is  a  bar  to  a  subsequent 
action  for  slander  for  the  same  accusation, 
although  uttered  on  a  different  occasion,  bat 
previously  to  the  action  for  malicious  prose- 
cution,    TidweU  v.  Witherspoon,  58  R.  665. 

4.  Actions  of  trespass.  —  A  former  recovery 
is  a  bar  to  an  action  for  the  same  injury,  al- 
though the  form  of  action  may  be  different 
in  the  two  cases.  And  therefore  a  recovery 
in  an  action  of  trespass,  for  carrying  away 
the  plaintiff's  wife,  is  a  bar  to  an  action  on 
the  case  for  enticing  her  away.  QUckrist  v. 
Bale,  34  D.  469. 

Judgment  in  trespass  de  bonk  asportatw 
divests  the  plaintiff  of  his  property  in  the 
goods.  Therefore  such  judgment  is  a  bar  to 
an  action  of  indebitatus  assumpsit  against  any 
one,  for  the  proceeds  of  the  sale  of  the  goods, 
which  were  the  subject  of  the  trespass. 
Floyd  v.  Browne,  18  D.  602. 

Judgment  against  one  joint  owner  of  a 
chattel,  in  an  action  brought  by  him  for  an 
injury  thereto,  precludes  him  from  maintain- 
ing  with  his  co-owner  a  subsequent  joint 
suit  for  the  same  injury;  and  such  misjoinder 
may  be  taken  advantage  of  by  a  plea  in  bar 
or  in  abatement,  or  by  a  motion  for  a  non- 
suit Brizendine  v.  Frankfort  Bridge  Q>.,  36 
D.  687. 

Judgment  in  trespass  may  be  pleaded  in 
bar  in  replevin,  identity  of  form  not  being 
necessary  to  render  it  a  bar.  Cqjfin  v.  Knott, 
52  D.  537. 

A  former  judgment  in  trespass  against 
defendant's  principal  may  be  pleaded  in  bar 
to  an  action  against  defendant,  as  agent,  for 
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the  same  acta  of  trespass.    Mhnery  v.  Fowler, 
63  D.  627. 

Whether  a  judgment  hi  trespass  quart 
clausum  /regit,  when  the  title  is  put  in  issue, 
is  a  bar  to  an  action  of  ejectment  for  the 
same  land,  quart,  Warwick  v.  Underwood, 
75  D.  767. 

49.  What  are  not.  —Two  joint  indors- 
ees of  a  note  are  not  estopped  from  main- 
taining a  joint  action  against  the  indorser  as 
guarantor  by  the  fact  that  one  of  them  has 
brought  an  action  and  obtained  a  judgment 
in  his  own  name  against  the  maker.  Cobb  v. 
Little,  11  D.  72. 

A  judgment  against  a  plaintiff  in  an  ac- 
tion on  an  account  stated  is  no  bar  to  a  subse- 
quent action  of  assumpsit  on  a  promissory 
note,  although  the  plaintiff  sought  to  put 
the  note  in  evidence  in  the  former  action, 
where  it  was  excluded  by  the  court.  Lindell 
v.  Liggett,  14  D.  298. 

A  judgment  in  an  action  for  the  breach  of 
a  covenant  against  encumbrances  in  a  deed 
is  no  bar  to  a  subsequent  action  for  the 
breach  of  a  oovenant  of  warranty  in  the  same 
deed.     Dotmell  v.  Thompson,  25  D.  216. 

Judgment  for  damages  in  assumpsit, 
founded  on  a  written  contract  relative  to 
the  sale  of  certain  sheep,  is  not  a  bar  to  a 
subsequent  action  of  trover  for  the  value  of 
such  sheep.     Gates  v.  Qoreham,  26  D.  303. 

A  plea  of  a  former  decree  between  the 
parties,  as  to  the  same  matters  presented  by 
the  bill,  will  not  be  sustained  by  proof  of  a 
decree  in  a  former  suit,  wherein  the  same 
relief  was  sought,  but  which  failed,  owing  to 
a  defect  in  the  bill  in  that  suit,  which  is 
remedied  in  the  bill  now  before  the  court. 
Gist  v.  Davis,  29  D.  89. 

Recovery  of  judgment  against  a  principal 
is  no  bar  to  an  action  against  him  and  an- 
other on  a  contract  of  guaranty  executed  by 
them  both  jointly.  White  v.  Smitli,  76  D. 
589. 

The  presumption  is,  that  all  transactions 
between  the  same  parties  are  a  part  of  the 
same  account;  but  two  accounts  may  exist 
between  the  same  parties,  and  the  presump- 
tion may  be  rebutted  by  proving  this  fact. 
In  such  a  case,  a  judgment  on  one  account 
would  not  bar  a  judgment  on  the  other  ac- 
count.    Bomgesser  v.  Harrison,  78  D.  757. 

A  controversy  between  co-defendants,  the 
settlement  of  which  is  not  essential  to  the 
determination  of  the  plaintiff's  case,  cannot 
be  adjusted  by  the  judgment,  unless  a  claim 
was  set  up  by  one  of  such  defendants  which 
the  other  was  given  an  opportunity  to  deny. 
Rice  v.  Cutter,  84  D.  747. 

A  judgment  recovered  by  a  creditor  on  a 
note  given  as  collateral  security,  against  the 
parties  thereto,  including  the  debtor  as  in- 
dorser, will  not  of  itself  bar  an  action  on 
the  original  debt,  nor  will  payment  thereof 
by  the  debtor  operate  as  a  satisfaction  of  the 
original  debt  beyond  the  amount  paid,  un- 
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less  it  was  so  understood  or  agreed.  Bum* 
hdmer  v.  Hart,  99  D.  641. 

Where  a  partial  defense  is  pleaded  to  one 
of  a  series  of  notes,  a  judgment  for  less  than 
the  face  of  the  note  has  no  effect  as  to  the 
other  notes.    Felton  v.  Smith,  45  B.  454. 

A  judgment  against  an  officer  for  a  tort 
committed  in  his  official  capacity  is  onlv  a 
liquidation  of  the  damages,  and  is  not  a  bar 
to  a  prosecution  to  recover  its  am  rant  from 
the  sureties  of  the  official  bond  of  the  delin- 
quent.   Charles  v.  Hasldns,  77  D.  148. 

Where  a  suit  was  had  in  a  Maryland  court 
to  enforce  a  vendor's  lien  upon  a  tract  of 
land  lying  partly  in  Maryland  and  partly  in 
Virginia,  a  decree  of  the  Maryland  court 
directing  a  sale  of  the  part  of  the  land  lying 
within  that  state  is  not  conclusive  upon  a 
Virginia  court  in  a  proceeding  commenced 
therein  for  the  sale  of  the  Virginia  land, 
where  it  appears  that  neither  the  court  nor 
the  parties  to  the  Maryland  suit  contem- 

Slated  a  sale  of  the  Virginia  lands.  This 
ecree  concludes  the  Virginia  court  in  noth- 
ing, although  it  might  have  done  so  had  it 
desired  to  have  gone  so  far.  Piedmont  Coat 
Co.  v.  Green,  98  D.  799. 

50.  Conclusiveness  of  Judgment 
against  one  of  several  joint  tort-feas- 
ors,*— A  judgment  against  one  of  two  joint 
trespassers,  without  satisfaction,  is  no  bar  to 
an  action  against  his  co-trespasser,  for  the 
same  trespass.  Sheldon  v.  Kibbe,  8  D.  176; 
Wright  v.  Lathrop,  15  D.  529;  Elliot  v.  Porter, 
30  D.  689.     Contra,  Hunt  v.  Bates,  82  D.  592. 

Separate  actions  may  be  maintained  against 
joint  trespassers,  and  a  recovery  against  one 
will  not  bar  proceedings  against  the  others; 
but  if  a  judgment  against  one  be  satisfied, 
the  court  willdirect  satisfaction  to  be  entered 
as  to  all  the  others,  upon  payment  of  costs. 
Hawkins  v.  Hatlon,  9  D.  700;  McReady  v. 
Rogers,  93  D.  333. 

Judgment  against  a  master  for  selling  the 
goods  ne  has  agreed  to  transport  is  no  bar 
to  an  action  of  trover  against  his  vendees 
for  conversion.     Hyde  v.  Noble,  38  D.  508. 

A  recovery  against  one  defendant  for  an 
assault,  followed  by  the  satisfaction  of  the 
judgment,  may  be  pleaded  in  bar  of  an  ac- 
tion for  the  same  cause  against  another  who 
aided  and  abetted  the  commission  of  the 
offense,  the  plaintiff  being  entitled  to  costs. 
Smith  v.  Singleton,  39  D.  122. 

Plaintiff  recovered  judgment  in  an  action 
of  tort  against  one  who  was  jointly  liable  with 
defendant,  which  judgment  was  satisfied  in 
part,  and  afterward  brought  this  action  for 
the  same  cause.  Held,  1.  That  to  constitute 
the  first  judgment  a  bar  to  this  action,  it 
must  have  been  fully  satisfied;  and  2.  That 
defendant  having  pleaded  the  first  judgment 
in  bar,  both  parties  were  concluded  by  it  as 

*  Effect  of  judgment  against  one  eo4respaiser 
as  a  bar  to  action  against  others,  see  note,  M  IX 
206,206. 
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to  the  measure  of  recovery  in  this  action. 
United  Soc  0/  Shaken  v.  Underwood,  21  R. 
214. 

51.  or  joint  contractors,  or  ob- 
ligors. —  A  former  recovery  is  admissible, 
where  the  party  against  whom  it  is  offered 
was  sued  jointly  with  another  in  such  former 
proceeding,  and  had  an  opportunity  of  con- 


testing it,  although  that  other  is  not  a  party 
to  the  subsequent  action.  Lawrence  v.  Hunt, 
26  D.  539. 

A  former  recovery  against  one  partner  for 
a  firm  debt  is  a  bar  to  a  recovery  against  the 
other  members  of  the  firm,  in  another  action 
for  the  same  debt.  Wann  v.  McNulty,  43 
D.  58;  tforth  v.  Mudge,  81  D.  441. 

A  judgment  against  several  defendants  is 
the  highest  evidence  of  joint  indebtedness 
from  them  to  the  plaintiff  Dent  v.  King,  44 
D.  638. 

Judgment  against  one  of  several  joint 
debtors,  obtained  in  an  action  against  him 
aloue,  is  a  bar  to  an  action  against  the  oth- 
ers. By  the  recovery  of  such  judgment,  the 
promise  or  cause  of  action  as  To  the  party 
sued  is  merged  and  extinguished  "by  opera- 
tion of  law,  at  the  instance  and  by  the  act  of 
the  creditor."    Suydam  v.  Barber,  75  D.  254. 

An  unsatisfied  judgment  in  another  state 
against  one  of  two  joint  promisors  is  no  bar 
to  an  action  against  the  other  here  upon  the 
original  contract.     Dennett  v.  Chick,  11  D.  59. 

Judgment  against  one  of  the  obligors  of  a 
several  bond  is  no  bar  to  an  action  against 
another,  unless  there  has  been  a  satisfaction 
or  payment.  Armstrong  v.  Prewitt,  32  D. 
338. 

Unsatisfied  judgment  against  one  of  two 
Joint  debtors  does  not  bar  a  subsequent  ac- 
tion against  the  other,  where  the  latter  was, 
at  the  time  when  the  first  suit  was  brought, 
without  the  jurisdiction  of  the  state.  Otcott 
v.  Little,  32  D.  357. 

Judgment  against  one  of  several  makers 
of  a  joint  and  several  note  for  less  than  the 
amount  due  is  no  bar  to 'an  action  against 
another,  for  the  balance,  on  the  same  note, 
although  the  judgment  is  satisfied,  unless 
the  whole  debt  is  paid,  or  something  accepted 
in  full  of  it     Day  v.  Hill,  42  D.  390. 

A  judgment  under  the  New  York  joint- 
debtor  act  may  be  sued  upon,  and  if  the  de- 
fendant, who  was  not  brought  into  court  in 
the  former  action,  does  not  deny  his  original 
liability,  the  former  judgment  will  entitle 
plaintiff  to  judgment  in  the  present  action, 
without  any  proof  of  his  original  demand. 
But  such  defendant  may  so  plead  as  to  re- 
quire plaintiff  to  prove  the  original  debt. 
Bruen  v.  Bokee,  47  I>.  239. 

A  judgment  under  that  act  does  not  pre- 
vent the  statute  of  limitations  from  running 
in  favor  of  a  defendant  who  was  not  served 
with  process,  and  who  pleads  that  he  was 
not  served.    lb. 

A  judgment  rendered  under  that  act  will 


have  the  same  effect  in  another  state,  by  rig* 
tue  of  the  constitution  of  the  United  States 
and  the  act  of  Congress  of  1790,  as  by  law  and 
usage  it  has  in  New  York;  and  a  defendant 
who  was  served  with  process,  and  appeared  in 
the  original  action,  cannot  go  behind  the  judg- 
ment and  examine  into  the  original  cause  of 
action,  in  an  action  on  the  judgment  in  an- 
other state,  though  as  against  the  joint  debt- 
ors not  served  or  appearing  the  judgment  is 
merely  prima  facie  evidence  of  indebtedness. 
Swift  v.  Stark,  88  D.  463. 

A  judgment  against  one  partner  on  a  firm 
obligation  in  one  state  does  not  bar  an  action 
against  another  partner,  in  another  state,  for 
the  same  debt,  where  both  debtors  have  vol- 
untarily removed  themselves  out  of  the  stats 
where  the  debt  was  incurred,  prior  to  the 
commencement  of  proceedings  against  them. 
Wileu  v.  Holme*,  75  D.  128. 

5$.  Who  are  deemed  parties]  or 
privies.*  —  Judgments  and  decrees  bind 
parties  and  privies  only,  and  privity  exists 
only  where  there  is  identity  of  interest, 
Winston  v.  Westfeldt,  58  D.  278. 

Parties,  in  the  larger  sense,  are  all  persons 
having  a  right  to  control  proceedings,  to 
make  defense,  to  adduce  and  cross-examine 
witnesses,  and  appeal  from  the  decision  if 
an  appeal  lies.  Only  those,  therefore,  who 
have  enjoyed  all  of  these  privileges,  collect- 
ively, should  be  concluded  by  decision,  judg- 
ment, or  decree.  Cecil  v.  Cecil,  81  D.  026| 
Lipscomb  v.  Posted,  77  D.  651. 

Parties  to  an  action,  within  the  meaning  of 
the  rule  making  prior  judgments  conclusive 
on  such,  are  not  those  only  who  appear  as 

Earties  on  the  record,  but  include  all  who 
ave  a  direct  interest  in  the  subject-matter 
of  the  suit,  or  a  right  to  make  a  defense  or 
control  the  proceedings.  State  v.  Costs,  88 
D.  148. 

A  former  judgment  in  favor  of  an  admin- 
istrator bars  an  action  against  his  sureties 
upon  the  same  subject-matter,  as  they  are 
in  privity  with  him.    lb. 

The  term  "  privies  "  includes  those  who 
claim  under  or  in  right  of  parties,  or  who 
stand  in  mutual  or  successive  relationship  to 
the  same  rights  of  property;  as  administra- 
tor and  intestate,  executor  and  testator, 
heir  and  ancestor,  donor  and  donee,  eta 
Lipscomb  v.  Postcll,  77  D.  651. 

.Privity  to  proceedings  in  a  court  of  ordi- 
nary may  be  proved  by  the  allegations  filed 
in  the  proceedings,  by  the  summons  to  "see 
proceedings,"  and  by  the  testimony  of  wit- 
nesses, or  by  other  matter  in  pots.  Redmond 
v.  Collins,  27  B.  208. 
When  one  covenants  for  the  results  or  con- 


to 


*  Who  axe  concluded  by  a  Judgment,  and 
what  facts,  see  note,  73  D.  217, 218. 

Judgment  against  trustee,  when  binds 
que  trust,  see  note,  SI  D.  7£r-72a. 

Judgment  against  tenant,  when  binds  land- 
lord, see  note,  96  D.  478, 474. 
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sequences  of  a  suit  between  other  parties, 
the  judgment  or  decree  therein  is  evidence 
against  him.     Rapelye  v.  Prince,  40  D.  267. 

A  judgment  procured  in  an  action  prose- 
cuted in  the  name  of  the  covenantee,  by  one 
to  whom  the  benefit  of  the  covenant  has 
been  assigned,  is  evidence  between  such  cov- 
enantee and  assignee,  and  may  be  need  by 
the  latter  to  show  that  the  representations 
of  the  former  as  to  the  existence  of  any 
claim  by  him,  against  the  defendant  in  the 
action,  were  false.  Cartwrighi  v.  Carpenter, 
40  D.  66. 

Judgment  concludes,  both  as  to  principal 
and  bail,  the  subject-matter  of  a  plea  that 
the  original  plaintiff  was  induced  to  consent 
to  the  Judgment  for  costs  against  him 
when  in  a  state  of  intoxication  produced  by 
the  defendant  in  the  suit,  the  present  plain- 
tiff    ParkJiurrt  v.  Sumner,  66  D.  94. 

Judgment  concludes  all  matters  which 
might  nave  been  urged  before  adjudication, 
as  to  the  principal  parties  and  privies  in  in- 
terest or  estate,  ana  among  them  is  included 
baiL     lb. 

Where  one  transfer!  a  note  to  another, 
warranting  it  to  be  valid,  and  upon  suit  by 
the  assignee  against  the  maker,  attends  the 
trial,  secures  a  continuance  to  bring  wit- 
nesses to  sustain  the  suit,  his  relation  to  the 
subject-matter  of  the  suit,  and  his  conduct, 
so  make  him  a  privy  to  the  suit  as  to  be  con- 
cluded bv  the  judgment.    Carpenter  ▼.  Piert 

$  as*  aj+   o4ah 

A  suit  begun  by  parties  voluntarily  ap- 
pearing and  joining  issue  is  valid  in  New 
Vork,  and  a  judgment  rendered  in  a  rait  so 
begun  is  as  binding  as  if  commenced  in  the 
ordinary  way.    lb. 

One  becomes  a  party  to  the  record,  and 
may  be  concluded  by  it,  if  he  avails  himself 
of  the  provisions  of  the  Maryland  code,  and 
places  himself  in  a  condition  to  appeal,  by 
immediately  notifying  his  intention,  and 
having  the  testimony  reduced  to  writing  at 
his  expense.     Cecil  v.  Cecil,  81  D.  626. 

68.  Who  are  not  parties  or  privies. 
—  Where  a  bond  to  indemnify  against  any 
judgment  that  may  be  obtained  upon  a  cer- 
tain matter  is  given,  and  where,  upon  suit 
brought  upon  that  matter,  notice  is  given  to 
the  obligor  in  the  bond  to  come  in  and  de- 
fend, whereupon  the  obligor  does  defend  the 
action,  in  the  name  of  his  obligee,  yet  said 
obligor  is  not  a  privy  to  the  judgment,  so  as 
to  be  precluded  from  again  litigating  the 
same  matters,  and  may  therefore  obtain,  in 
hie  own  name,  an  injunction  against  the 
judgment,  upon  grounds  that  might  have 
been  urged  in  defense  to  the  original  action. 
Gist  v.  Davis,  29  D.  89. 

The  verdict  would  be  conclusive,  however, 
in  such  action,  in  favor  of  the  sheriff,  in  a 
subsequent  action  by  him,  upon  his  bond  of 
indemnity,    lb. 

The  grantee  in  a  prior  unrecorded  deed 


from  a  debtor  is  not  privy  to  a  judgment 
against  such  debtor  under  which  the  prem- 
ises are  levied  upon,  where  the  suit  in  whioh 
the  judgment  was  recovered  did  not  concern 
the  laud,  although  the  land  was  attached 
in  the  suit     Vose  v.  Morton,  60  D.  760. 

A  judgment  against  a  tenant  in  trespass 
to  try  title  does  not  conclude  the  landlord, 
although  the  landlord's  title  was  set  up  as  a 
defense  to  the  action,  and  the  landlord  was 
present  at  the  trial,  and  aided  in  the  defense. 
Samuel  v.  Dmkins,  76  D.  729. 

No  privity  exists  between  an  executor  or 
administrator  and  his  surety  on  his  official 
bond,  and  the  latter  is  not  concluded  by  a 
judgment  against  the  former,  in  the  absence 
of  any  special  stipulation  to  that  effect  in 
the  bond.    Lipscomb  v.  Postell,  77  D.  661. 

A  judgment  against  a  vendee  of  chattels 
for  breach  of  an  implied  warranty  of  sound- 
ness is  not  evidence  of  an  alleged  breach  of 
a  similar  warranty  in  an  aetion  by  such  ven- 
dee against  his  vendor,  and  this  although 
the  vendor  had  notice  of  the  pendency  of 
the  action  against  the  vendee.  8mUh  v. 
Moore,  24  R.  479. 

54.  Effect  of  Judgment  on  rights  of 
third  persons  not  parties. —  1.  Oenerai 
rules.  —  Parties  and  privies  are  alone  bound 
by  a  judgment;  a  party  cannot  be  affected  by 
a  suit  to  which  he  is  a  stranger.  Whitney  v. 
Higgins,  70  D.  748;  Vost  v.  Morion,  60  D. 
760;  Lipscomb  v.  Postell,  77  D.  651;  Cameron 
v.  Cameron,  82  D.  662;  Brush  v.  Fowler,  8T> 
D.  883;  Blue  v.  Blue,  87  D.  267. 

To  use  a  judgment  as  a  bar  to  another  ac- 
tion, it  must  generally  appear  that  .the  par- 
ties to  both  actions  are  the  same.  But  there 
are  exceptions  to  this  rule.  Thompson 
v.  Clay,  16  D.  108. 

A  verdict  or  judgment  is  not  binding  upon 
a  third  person  who  has  not  had  an  opportu- 
nity to  make  a  defense,  or  to  appeal  from  the 
judgment  if  erroneous.  Lawrence  v.  Hunt, 
25  D.  639. 

A  judgment  not  in  rem  is  never  conclusive 
except  upon  the  very  matter  in  judgment, 
and  between  the  very  same  parties,  or  their 
privies  either  in  blood  or  estate.  As  to  all 
others,  the  judgment  may  be  impeached,  and 
contradicted  by  collateral  evidence.  Nason 
v.  Bknedell,  86  D.  831. 

Strangers  to  a  judgment  cannot  avoid  its 
effect  by  showing  that  it  was  erroneous,  nor 
by  relitigating  the  issues  which  have  been 
decided.     Baudin  v.  Roliff,  14  D.  181. 

A  person  not  a  party  is  not  bound  by  the 
judgment  of  a  foreign  court  merely  because 
he  is  a  subject  of  the  government  under 
whioh  the  court  was  organised.  Ocean  Ins. 
Co.  v.  Francis,  19  D.  549. 

A  judgment  affects  only  parties  and 
privies,  and  no  one  can  have  advantage  from 
it  who  would  not  have  been  prejudiced  by 
it.     Shube's  Appeal,  44  D.  126. 

A  judgment  in  a  feigned  issue,  in  favor  of 
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a  creditor,  to  the  effect  that  a  prior  judg- 
ment is  void  at  against  tho  creditors  of  the 
judgment  debtor,  can  be  taken  advantage  of 
only  by  the  creditors  who  are  parties  to  the 
issue,    lb. 

A  judgment  does  not  bind  one  not  a 
party,  and  who  it  neither  tenant  nor  lessee, 
but  who  claims  an  interest  from  an  entirely 
different  source.    Alexander*.  W otter,  60  D. 


Toluol. 


A  judgment  becomes  conclusive  as  to  a 
title  adjudicated  in  a  suit  as  against  persons 
who  are  connected  therewith  by  parol,  so  as 
to  make  them  the  real  defendants,  although 
they  were  not  parties)  to  the  record,  but  is 
not  conclusive  as  to  a  title  subsequently  ac* 

anired  from  persons  not  parties  or  privies 
hereto;  and  the  facts  connecting  suen  per- 
sons with  the  record  should  be  submitted 
to  the  jury.  Tarlettm  v.  Johnson,  60  I). 
515. 

The  technical  rale  thai  a  former  judg- 
ment can  only  be  pleaded  in  bar  between 
parties  to  the  record  or  their  privies  ex- 
pands so  far  as  to  admit  of  its  being  so 
8 leaded  when  the  same  question  has  been 
ecided  and  judgment  rendered  between 
parties  responsible  for  the  acts  of  others. 
Ornery  v.  Fowler,  63  D.  627. 

2.  Judgment  against  principal,  when  binds 
sureties.*  —  A  judgment  obtained  against  a 
constable  for  official  misconduct  or  neglect 
of  duty  is  conclusive  evidence  of  the  liabil- 
ity of  the  sureties  upon  his  official  bond,  in 
an  action  brought  against  them  to  recover 
the  amount  of  such  judgment.  Evan*  v. 
Own.,  34  D.  477.  But  they  may  assert  any 
defense  personal  to  themselves.  Masser  v. 
Strickland,  17  D.  668. 

A  judgment  in  favor  of  a  corporation  es- 
tablishes its  corporate  existence  as  against 
the  parties  to  the  suit;  and  if  the  defendant 
be  an  administrator,  the  existence  of  the  cor- 

E oration  cannot,  in  the  absence  of  collusion, 
e  controverted  by  his  sureties  in  an  action 
upon  the  same  judgment  Heard  v.  Lodge, 
32  D.  107. 

3.  When  binds  covenantor  or  warrantor. — A 
judgment  against  the  covenantee,  in  a  suit 
of  which  the  covenantor  had  notice,  is  evi- 
dence against  the  latter  that  the  recovery 
was  obtained  by  paramount  title.  Daven- 
port v.  Jftor,  20  D.  143. 

Such  judgment  is  conclusive  evidence, 
where  the  notice  is  sufficient,  unless  ob- 
tained in  consequence  of  some  fact  which 
occurred  after  the  date  of  the  covenant.     lb. 

A  judgment  in  ejectment  against  a  war- 
rantee is  conclusive  against  the  warrantor 
with  notice,  and  of  want  of  title  in  him,  in 
an  action  on  the  covenant  of  warranty. 
Brown  y.  Taylor,  37  D.  618. 

The  judgment  in  such  case  is  evidence  of 

•  Judgment  against  principal,  effect  of,  as 
against  surety,  see  monographic  note,  b8  D.  880- 
SM;  and  note,  88  B.  802-804. 


want  of  title  in  the  warrantor,  only  to  the) 
tract  involved  in  such  action,    lb. 

A  judgment  of  recovery  of  a  chattel, 
against  the  purchaser  thereof,  in  favor  of  a 
third  person,  is  admissible  in  an  action  by 
such  purchaser  against  the  seller,  for  a  breach 
of  a  warranty  of  the  title  to  the  chattel,  to 
prove  the  fact  of  such  recovery,  but  not  to 
show  the  amount  of  costs  that  the  purchaser 
was  compelled  to  pay,  and  to  base  thereon  a 
recovery  of  those  costs  from  the  warrantor. 
Stephens  v.  Jack,  24  D.  583. 

A  judgment  for  personal  property,  against 
a  vendee,  by  a  third  person,  claiming  to  be 
the  owner,  in  a  suit  of  which  the  vendor 
had  no  notice,  cannot,  in  an  action  by  the 
vendee  against  the  vendor,  be  given  in  evi- 
dence to  prove  that  the  latter  bad  no  title, 
although  it  is  admissible  to  show  the  amount 
of  damages  assessed  But  if  notice  of  the 
pendency  of  the  suit  is  given  to  the  vendor, 
and  the  judgment  therein  be  obtained  with* 
out  fraud  or  collusion,  it  will  be  conclusive 
evidenoe  against  the  vendor,  upon  every  fact 
established  by  it    Salle  v.  Light,  89  D.  317. 

Where  the  assignor  of  a  mortgage  cove- 
nants with  the  assignee  that  the  property 
mortgaged  will  produce  a  given  sum  over 
and  above  the  costs  of  foreclosing,  and  that 
if  it  does  not,  he  will  pay  the  deficiency,  the 
proceedings  in  the  suit  to  foreclose  will,  in 
an  action  on  the  covenant,  be  evidence 
against  such  assignor,  to  show  the  amount 
of  the  deficiency;  and  he  will  be  estopped 
by  the  decree,  from  questioning  the  amount 
found  due  thereby,  no  fraud  being  sug- 
gested.   Bapelye  v.  Prince,  40  D.  267. 

A  judgment  fairly  obtained  against  one  is 
as  conclusive  against  another  who  is  respon- 
sible over  to  the  former,  either  by  operation 
of  law  or  by  express  contract,  where  he  is 
duly  notified  of  the  pendency  of  the  suit,  and 
requested  to  defend  the  same,  as  though  he 
was  the  real  party  upon  the  record,  and 
whether  he  appeared  or  not.  Littleton  *. 
Richaidson,  66  D.  759. 

4.  Various  applications  of  the  rule.  —  A 
subsisting  judgment  against  a  trustee  in 
attachment  constitutes  a  good  defense  for 
him  in  an  action  by  his  principal  for  the 
same  cause,  without  proof  of  satisfaction. 
McAllister  v.  Brooks,  38  D.  282. 

Judgment  against  the  owner  of  land  can- 
not be  enforced  against  a  sul>sequent  pur- 
chaser for  a  valuable  consideration,  and 
without  actual  notice  of  such  judgment,  if 
such  purchaser,  or  those  claiming  under 
him,  have  been  in  peaceful  possession  of 
such  real  estate  for  seven  years,  before  a 
levy  under  such  judgment  shall  have  been 
made.     Griffin  v.  McKenzk,  50  D.  389. 

Judgment  in  favor  of  defendant  is  conclu- 
sive against  plaintiff  in  favor  of  defendant  in 
a  subsequent  sui$  holding  under  the  defend- 
ant in  the  prior  suit,  if  judgment  was  ren- 
dered before  the  prior  defendant  parted  with 
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the  property,  and  unless  plaintiff  claimed 
in  the  subsequent  suit  upon  title  acquired 
after  the  judgment  in  the  prior  action;  bnt 
it  is  error  for  the  oourt  to  assume,  without 
proof,  and  charge  the  jury,  that  the  judgment 
was  or  was  not  rendered  previous  to  the 
change  of  possession.  Thomason  v.  Odum, 
68  D.  159. 

A  decree  against  the  mother  of  a  posthu- 
mous child  is  not  binding  upon  suoh  child, 
where  it  has  not  been  made  a  party  to  the 
proceeding  in  whioh  the  decree  was  obtained, 
Detriek  v.  Migatt,  68  D.  684, 

A  person  acquiring  interests  by  convey- 
ance or  encumbrance  after  suit  brought  to 
enforoe  a  mortgage  or  mechanic's  hen  is 
bound  by  the  decree,  and  need  not  be  made 
a  party.     Whitney  v.  Higgins,  70  D.  748. 

One  in  possession  of  land,  not  a  party  or 
privy  to  a  judgment  for  recovery  of  its  pos- 
session, is  neither  affected  by  the  judgment 
as  an  instrument  of  evidence,  nor  can  he  be 
dispossessed  by  virtue  of  a  writ  issued  upon 
H.     Le  Boy  v.  Roger*  89  D.  88. 

Upon  a  bill  to  redeem  a  mortgage,  brought 
by  one  claiming  a  right  under  a  levy  upon 
the  mortgagor's  equity  of  redemption,  the 
respondent,  not  being  a  party  or  privy  to 
the  judgment,  may  avail  himself  of  any 
illegality  in  it.  Bufum,  v.  RamsdeU,  92  D. 
589. 

G.  was  the  administrator  of  the  estate  of 
M.  In  an  action  by  her  heirs  against  him, 
to  which  H.  and  I.  were  not  parties,  judg- 
ment was  rendered  requiring;  him  to  include 
a  deposit  in  a  bank,  which  deposit  H.  and  I. 
claimed  the  intestate  had  given  to  them,  in 
the  inventory  of  M.'s  estate.  Held,  that  H. 
and  L  were  not  bound  by  the  judgment 
Hill  v.  Stevenson,  18  R.  231. 

An  action  upon  a  policy  of  insurance  was 
defended  by  the  insurers,  by  the  advice  and 
for  the  benefit  of  the  reinsurers;  but  the 
plaintiff  recovered  judgment  for  damages 
and  costs.  In  a  subsequent  action  on  the 
policy  against  the  reinsurers,  —  held,  that 
they  were  bound  by  such  judgment,  though 
not  parties  to  the  action.  Strong  v.  Phoenix 
Ins.  Co.,  21  R.  417. 

6.  As  Respects  the  Court  Pronouncing  the 

Judgment. 

55.  In  general.  —  County  courts  are, 
in  North  Carolina,  courts  of  general  juris- 
diction, and  their  judgments  are  entitled 
to  the  faith  and  credit  of  record  evidence, 
when  the  cause  of  action  is  within  their 
jurisdiction,  and  the  person  or  thing  neces- 
sary to  constitute  a  cause  in  court  u  found 
and  taken  within  the  county.  Skinner  v. 
Moore,  30  D.  155. 

The  judgment  of  the  court  below  cannot 
be  pleaded  as  a  prior  adjudication,  where 
the  case  has  been  appealed  to  and  passed 
upon  by  the  supreme  court.  Qrffin  v.  Sey- 
mour, 83  D.  396. 


Judgments  of  civil  courts  created  by  mili- 
tary authority  of  United  States,  in  districts 
held  in  military  occupation,  may  be  pleaded 
as  res  judicata  before  the  regular  tribunals 
of  the  state  after  the  return  of  peace.  Hef- 
ferman  v.  Porter,  98  D.  459. 

50.  When  judgment  at  law  bars 
suit  in  equity,  and  vice  versa,— The 
rule  that  matters  which  have  received  judi- 
cial determination  cannot  be  again  called  in 
question  applies  not  only  in  the  same  juris- 
diction, but  as  between  courts  of  law  and 
equity.  Pollock  v.  Gilbert,  60  D.  732;  Stllman 
v.  Bowen,  29  D.  524. 

A  decree  for  money  under  the  Tennessee 
act  of  1787,  chapter  22,  section  2,  has  the 
same  force  as  a  judgment  at  law.  Battle  v. 
Bering,  27  D.  626. 

A  judgment  in  debt  on  a  guardian's  bond, 
alleging  fraudulent  management  of  the  plain- 
tiff^ estate,  is  a  bar  to  a  suit  in  equity  by 
the  plaintiff  seeking  to  charge  the  guardian  as 
trustee  of  the  property  alleged  to  have  been 
misappropriated.  Briery  v.  Goodwin,  29  D. 
476. 

A  wife  obtained  a  divorce  by  default  for 
cruelty.  The  husband  afterward  brought 
this  action  for  criminal  conversation,  occur- 
ring, to  his  knowledge,  before  the  divorce 
suit.  Held,  that  as  this  act  would  have  been 
an  absolute  defense  in  the  divorce  suit,  the 
decree  in  that  suit  was  conclusive  against  its 
commission,  and  a  bar  to  this  action.  Oleaeon 
v.  Knavp,  56  R.  388. 

57.  Conclusiveness  of  judgments  of 
federal  courts.  —  Proceedings  of  United 
States  courts  will  be  inquired  into  in  the 
state  courts,  when  they  are  set  up  as  the  basis 
'of  title  between  parties  litigating  in  our 
courts,  for  the  purpose  of  seeing  whether 
they  have  jurisdiction  or  authority  to  render 
such  judgment  or  decree;  whether  there  is 
suoh  a  judgment;  and  also  for  the  purpose  of 
ascertaining  whether  the  executory  proceed- 
ings under  it  have  been  conformable  to  law. 
Lowrv  v.  Brwin,  39  D.  556. 

Judgments  of  United  States  courts  can- 
not be  impeached  for  irregularities  or  error 
in  a  collateral  proceeding;  they  can  only  be 
vacated  on  motion  in  the  courts  in  which 
they  were  rendered,  or  reversed  for  error  in 
an  appellate  jurisdiction.  Reed  v.  Vaughan, 
55  D.  133.  Compare  Stdnbach  v.  Relief  Fire 
Ins.  Co.,  33  R.  655. 

A  final  decree  of  the  supreme  court  of  the 
United  States,  rendered  by  a  divided  court, 
dismissing  a  bill  in  equity  after  a  hearing,  is 
a  bar  to  a  subsequent  suit  in  equity,  in  the 
state  oourt,  where  the  case  origins  ted,  for 
the  same  cause  and  between  the  same  par- 
ties.    Durant  v.  Essex  Company,  85  D.  685. 

A  decree  rendered  by  a  divided  court  does 
not  mean  that  they  are  divided  as  to  the 
question  whether  it  should  be  rendered,  but 
merely  as  to  the  questions  of  law  involved  io 
it.     lb. 
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A  decree  rendered  by  a  divided  court  is 
binding  on  the  parties  to  the  suit,  and  is  a 
bar  to  another  suit  for  the  same  cause.  Such 
has  always  been  the  effect  of  a  decree  dis- 
missing a  bill  in  equity  after  hearing,  when 
it  is  not  expressed  to  bo  dismissed  without 
prejudice.     lb, 

A  judgment  of  a  circuit  court  of  the  United 
States  is  entitled  to  as  much  credit  as  the 
judgment  of  a  state  court.  It  has  the  same 
credit,  validity,  and  effect  in  every  other 
oourt  within  the  United  States  as  it  has  in 
the  court  where  rendered.  Dudley  v.  Lind- 
sey,  50  D.  522. 

The  judgment  of  a  district  court  of  the 
United  States,  having  jurisdiction  of  the 
parties  and  the  subject-matter  of  the  judg- 
ment, is  conclusive  between  the  parties  in  a 
state  court,  upon  the  merits  of  the  matter 
adjudged;  but  the  jurisdiction  of  the  court  is 
always  open  to  inquiry.  McCauley  v. 
Hararoves,  15  R.  660. 

68.  Conclusiveness  of  foreign  Judg- 
ments, generally. — Due  faith  and  credit 
must  be  given  to  the  proceedings  and  adjudi- 
cations of  the  courts  of  the  United  States, 
and  of  foreign  courts,  when  they  have  com- 
petent jurisdiction  as  to  the  matter  before 
them.     Jenkins  v.  Putnam,  1  D.  594. 

The  judgment  of  a  foreign  court  having 
jurisdiction  of  the  subject-matter  is  conclu- 
sive, and  cannot  be  inquired  into  in  a  collat- 
eral action.    Messier  v.  Amery,  1  D.  316. 

The  jurisdiction  of  the  foreign  court,  and 
its  power  over  the  parties  and  the  matters  in 
controversy,  may  be  inquired  into,  and  the 

i'udgment  may  be  impeached  for  fraud.  Ban- 
in  v.  Qoddard,  89  D.  718;  Lazier  v.  WestcoU, 
82  D.  404. 

A  foreign  judgment  may  be  attacked, 
and  a  party  so  into  original  grounds  of 
indebtedness,  by  showing  that  an  appeal 
would  not,  without  a  new  summons, 
continue  the  cause  in  court.  Barton  v. 
CrUehfield,  65  D.  701. 

An  action  on  a  foreign  judgment  is  an 
original  independent  action,  and  the  judg- 
ment therein  is  conclusive,  unless  on  a  rever- 
sal of  the  first  judgment  the  defendant  be 
awarded  a  right  to  audita  querela,  or  a  writ 
of  error  coram  nobis  to  have  the  oourt  below 
reverse  its  own  proceedings,  and  award  res- 
titution, as  the  case  may  require.  Merchants' 
ln».  Co.  v.  De  Wolf,  75  D.  577. 

Where  a  person  against  whom  a  foreign 
judgment  was  rendered  is  shown  to  have 
been  regularly  a  party  to  the  suit,  no  other 
oourt  can,  in  an  action  on  such  judgment  in 
another  state,  look  to  see  whether  the  oourt 
ought  to  have  rendered  such  a  judgment,  but 
every  other  court  must  give  full  faith  and 
credit  thereto.      Walton  v.  Sugg,  93  D.  580. 

A  foreign  court  eannot,  by  its  judgment 
or  decree,  pass  the  title  to  land  situate  in 
another  country;  neither  can  it  bind  such 
land  by  judgment    or  decree   that  in  de- 


fault of  the  defendants  in  the  suit  conveying, 
it  shall  be  conveyed  by  deed  of  its  own  offi- 
cers to  plaintiff.  Such  conveyance  made  by 
its  officers  would  be  treated,  where  the  land 
is  situated,  as  a  mere  nullity.  Page  v.  Me* 
Kee,  96  D.  201. 

An  intestate  died  in  Indiana,  leaving  an  es- 
tate there,  and  also  one  in  Kentucky.  He 
left  three  minor  and  three  adult  heirs,  all  of 
whom,  except  plaintiff  an  adult,  then  resided 
in  the  former  state,  where,  under  partition 
and  distribution  proceedings,  the  Kentucky 
land  was  allotted  to  plaintiff,  and  under  that 
judgment  was  conveyed  by  deed  executed  by 
the  other  adult  heirs  and  the  guardian  of  the 
minors.  Thereafter  the  heirs  became  resi- 
dents of  Kentucky,  when  the  plaintiff  com- 
menced suit  against  the  minors  to  perfect 
title  to  the  Kentucky  land,  and  it  was  held 
that  the  court  had  jurisdiction,  and  should 
have  proceeded  to  final  adjudication,  and  by 
proper  orders  directed  a  conveyance  from  the 
minors,  and  perfected  such  order  by  proper 
deeds  of  quitclaim.  Also,  that  as  the  In- 
diana oourt  had  jurisdiction  of  the  estate 
there,  and  of  the  parties,  its  judgment  is 
conclusive  upon  plaintiff  as  to  her  interest  in 
the  Indiana  estate;  that  this  suit  is  not  in 
partition,  but  is  a  personal  action  to  compel 
the  minors  to  convey  their  legal  title  to  the 
Kentucky  land  .by  virtue  of  the  Indiana 
judgment,  they  having  received  thereunder 
their  full  share  of  their  ancestor's  estate. 
The  foreign  judgment  is  prima  facie  good  as 
to  the  partition,  out  not  as  to  the  conveyance, 
and  the  domestic  court  should  enforce  the 
equities  growing  out  of  it,  at  least  until  it  is 
successfully  assailed,    lb. 

69.  Conclusiveness  of  judgments  of 
courts  of  sister  states.*  —  1.  In  general 
—A  judgment  of  a  sister  state  obtained  in 
an  action  wherein  the  defendant  has  been 
served  with  process  or  has  appeared  is  con- 
clusive, and  no  re-examination  of  the  grounds 
on  which  it  was  obtained  can  be  made  in 
another  state.  Spencer  v.  Brockway,  13  D. 
615.  a  P.,  McLure  v.  Benceni,  40  D.  437; 
Napier  v.  Qtdiere,  40  D.  613;  Welch  v.  Sykes, 
44  D.  689;  Baxley  v.  Linah,  55  D.  494;  Wt* 
Feliciana  B.  B.  Co.  v.  Thornton,  68  D.  778; 
Bank  of  N.  A.  v.  Wkteler,  73  D.  683;  Barnes 
v.  Oibbs,  86  D.  210. 

A  judgment  of  a  sister  state  properly  au- 
thenticated stands  upon  the  same  footing  as 
a  domestic  judgment,  and  if  conclusive  in 
that  state,  is  equally  conclusive  in  all  others, 
and  if  re-examinable  there,  is  re-examinable 
in  other  states.  Wernwag  v.  Pawling,  25  D. 
317;  Pelion  v.  Plainer,  42  D.  197;  Wood  v. 
Watkinson,  44  D.  562;  McJilton  v.  Love,  64 
D.  449;  Cook  v.  Thornhill,  65  D.  63;  Bank  oj 
N.  A.  v.  Wheeler,  73  D.  683;  Bamesr.  Oibbs, 
86  D.  210. 

♦  Judgments  of  other  states,  validity,  effect.  ant 
conclusiveness  of,  see  notes,  96  JL  27-tt;  2D.tt> 
47. 
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Comity  between  the  states,  and  the  letter 
of  the  constitution,  require  that  conclusive 
credit  should  be  given  to  a  decree  of  a  sister 
state,  in  each  of  the  other  states,  upon  the 
rights  of  all  persons  and  all  matters  involved 
in  the  litigation.  Fletcher  v.  Ferret,  35  D. 
143. 

The  record  of  a  judgment  of  a  sister  state 
showing  defendant  s  appearance  by  attorney 
is  conclusive  evidence  of  the  attorney's  ap- 
pearance, but  only  prima  fade  evidence  of  his 
authority.     Welch  v.  Sykes,  44  D.  689. 

The  constitution  of  the  United  States  does 
not  give  to  the  judgment  of  a  state,  when 
sought  to  be  enforced  elsewhere,  a  greater 
effect  than  it  would  have  in  the  state  where 
it  was  rendered.  Wood  v.  Watldnson,  44  D. 
662. 

State  laws  have  no  extraterritorial  effect, 
and  no  state  can  extend  its  process  beyond 
its  territorial  limits,  to  subject  either  persons 
or  property  to  its  judicial  decisions.  Hear- 
ing v.  Bank  of  Cltarleston,  48  D.  300. 

States  of  the  Union  are  sovereign,  as  re- 
spects the  power  of  one  to  affect  the  citizens 
of  another  uy  its  judgments.     lb. 

A  judgment  of  a  sister  state  has  same  effect 
as  a  domestio  judgment,  when  the  court  that 
rendered  it  had  jurisdiction  of  the  cause  and 
the  parties,  and  it  is  therefore  conclusive  of 
the  subject-matter  and  a  merger  of  the  origi- 
nal cause  of  action.  Beaky  v.  Linah,  65  D. 
494. 

A  judgment  of  one  state,  in  order  to  be 
conclusive  in  another,  even  when  properly 
authenticated,  must  be  a  decision  upon  the 
merits.  A  judgment  upon  a  nonsuit,  or 
upon  points  of  pleading,  or  the  course  of 
proceeding,  is  conclusive  only  in  that  case 
and  as  to  that  point.  Taylor  v.  Barron,  64 
D.  281.  S.  P.,  Brinkley  v.  Brinkley,  10  R. 
460. 

A  judgment  in  one  state  establishing  the 
right  of  plaintiff  to  sue  by  prochem  ami  will 
be  held  final  and  conclusive  as  to  that  matter 
in  the  courts  of  a  sister  state.  Cook  v. 
Thornhill,  65  D.  63. 

A  record  of  one  state  court  admitting  a 
will  to  probate,  and  appointing  an  adminis- 
trator upon  the  default  of  the  executors 
named  in  it  to  appear  and  qualify,  is,  under 
the  constitution  and  laws  of  the  United 
States,  entitled  to  full  faith  and  credit  in  the 
courts  of  sister  states.  Petersen  v.  Chemical 
Bank,  88  D.  298. 

2.  Judgments  obtained  witJiout  pergonal  ser- 
vice or  appearance.  —  A  judgment  obtained 
in  another  state,  in  an  action  commenced 
by  an  attachment  of  property,  without  any 
personal  service  of  summons  or  actual  notice 
to  the  defendant,  who  is  a  non-resident,  is 
of  no  validity  outside  of  that  state.  Kitbum 
▼.   Woodwork,  4  D.  321. 

Property  of  a  citizen  in  another  state  is 
subject  to  the  lex  loci,  and  a  decree  of  the 
court  where  personal  service  was  not  hadj 


nor  an  appearance  entered,  cannot  operate 
in  personam,  but  only  on  property  within  its 
jurisdiction.      Williams  v.  Preston,  20  D.  179. 

State  courts  have  jurisdiction  of  property 
of  foreigners  situate  within  the  state,  to  sub* 
ject  it  to  the  payment  of  debts,  but  not  so 
as  to  conclude  the  owner's  claim  thereto  by 
a  judgment  or  decree  not  m  rem,  and  not 
founded  on  voluntary  appearance.  Dearing 
v.  Bank  of  Charleston,  48  D.  300. 

A  personal  judgment  obtained  in  a  sister 
state,  upon  notice  to  the  defendant  by  pub- 
lication only,  there  being  no  appearance  of 
the  defendant,  will  be  deemed  null  and  void 
outside  the  state  in  which  it  was  rendered* 
Latimer  v.  Union  Pac  R%y  Co.,  97  D.  378. 

A  judgment  has  no  efficacy  beyond  the 
state  where  it  was  rendered,  unless  the 
court  rendering  it  had  acquired  jurisdiction 
of  the  person  of  the  defendant  either  by  ser- 
vice of  process,  or  by  aotual  notice  of  the 
suit,  or  by  voluntary  submission  to  the  juris- 
diction of  the  court.  Wood  v.  Watkinson, 
44  D.  562. 

3.  Effect  of  fraud  or  want  of  jurisdiction. 
—  A  judgment  fairly  and  duly  obtained  in 
one  state  is  conclusive  in  an  action  thereon 
between  the  same  parties  in  another  state; 
but  fraud  in  obtaining  such  judgment,  or 
want  of  jurisdiction  or  the  court  rendering 
it,  with  respect  either  to  the  person  or  to 
the  subject-matter,  is,  if  specially  pleaded 
and  proved,  a  complete  defense.  Welch  v. 
Sykes,  44  D.  689;  Davis  v.  Smith,  48  D.  279. 

No  effect  will  be  given  the  judgment  of  a 
court  of  a  sister  state,  if  it  be  shown  that 
the  court  had  no  jurisdiction  of  the  person 
or  of  the  subject-matter.  Starbucks.  Mur- 
ray, 21  D.  172. 

The  onus  of  impeaching  a  judgment  ren- 
dered in  another  state  is  on  him  who  seeks 
to  resist  it.     Scott  v.  Coleman,  15  D.  71. 

In  the  suit  of  a  stockholder  of  a  corpora- 
tion chartered  under  the  law  of  New  York, 
against  the  corporation,  for  a  violation  of  its 
charter  in  declaring  and  paying  a  dividend 
out  of  its  capital  stock,  instead  of  out  of  its 
surplus  profits,  such  suit  being  based  on  the 
New  York  Revised  Statutes,  part  3,  title  4, 
chapter  8,  article  2,  section  47,  a  decree  of 
the  supreme  court  of  New  York  declaring 
the  corporation  dissolved  is  in  excess  of  the 
jurisdiction  of  the  court,  and  therefore  en- 
titled to  no  faith  and  credit  in  Massachusetts 
as  a  judicial  proceeding.  Folger  v.  Columbian 
I.  Co.,  96  D.  747. 

4.  Iloto  former  recovery  should  be  pleaded 
and  proved.  —  A  plea  of  former  recovery  in 
another  state,  and  satisfaction  of  the  judg- 
ment by  a  proceeding  unknown  to  the  com- 
mon law,  but  alleged  to  be  authorized  by  the 
statute  of  such  state,  should  set  out  the 
statute,  that  the  court  may  see  bow  such 
proceedings  constitute  a  bar  to  the  plaintiff's 
action.     Holmes  v.  Brotujhton,  25  D.  536. 

In  pleading  a  judgment  of  a  sister  state, 
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it  is  not  necessary  to  set  oat  affirmatively 
the  facts  upon  which  the  pbwer  and  author- 
ity of  the  court  pronouncing  said  judgment 
depends.  This  is  so  by  virture  of  article  4, 
section  1,  of  the  United  States  constitution, 
which  requires  that  ••  full  faith  and  credit " 
shall  be  given  to  such  judgments.  Ounn  v. 
Howell,  62  D.  785. 

The  courts  of  the  state  in  which  a  judg- 
ment of  a  court  of  another  state  is  sought  to 
be  enforced  have  a  right  to  inquire  how  far 
the  judgment  presented  may  be  conclusive 
in  the  state  in  which  it  was  rendered.  And 
in  determining  this  question,  the  courts  of 
Louisiana  will  require  that  the  whole  record 
of  the  proceedings  be  produced  under  which 
the  judgment  was  obtained,  in  order  to  show 
how  far  it  may  be  conclusive.  McLaren  <s> 
Co.  v.  Kehler,  8  R.  591. 

If  a  judgment  of  the  inferior  jurisdiction 
of  another  state  has  been  appealed,  and  the 
supreme  court  has  pronounced  a  final  judg- 
ment thereon,  and  the  judgment  or  demand 
passed  upon  is  sought  to  be  enforced  in  this 
state,  the  record  of  proceedings  of  the  su- 
preme court,  being  the  final  judgment  in  the 
cause,  is  the  proper  transcript  to  present  to 
enable  the  courts  of  Louisiana  to  ascertain 
how  far  it  is  conclusive  in  the  state  where  it 
was  rendered.    lb. 

60.  Conclusiveness  of  judgments  of 
courts  of  confederate  states.*  —  An  in- 
struction that  where  the  confederate  court 
had  jurisdiction  of  a  case,  the  subject-matter, 
and  the  parties,  any  defense  pleaded  and 
passed  upon  in  that  case  was  conclusive  upon 
the  parties,  and  could  not  again  be  set  up  as 
a  defense  to  an  action  between  the  same  par- 
ties, was  held  correct.  Freeman  v.  Bass,  89 
D.  255. 

Cases  pending  before  the  United  States 
district  court  for  the  district  of  Georgia  were 
by  act  of  the  confederate  congress,  after  the 
secession  of  Georgia  from  the  Union,  trans- 
ferred to  the  district  court  of  the  confederate 
states.  The  decision  of  a  case  so  transferred 
by  the  confederate  court  is  conclusive  until 
set  aside  or  reversed.     lb. 

Judgments  of  courts  of  the  confederate 
states  should  be  held  equally  invalid  as  the 
acts  of  confederate  legislatures,  as  they  were 
rendered  by  "  one  of  the  departments  of  a 
government  established  in  hostility  to  the 
constitution  of  the  United  States. "  Whether 
they  can  be  validified  by  any  legislative  en- 
actment of  the  rightful  government  since  its 
restoration  is  yet  an  open  question.  Ray  v. 
Thompson,  94  D.  696. 

61.  Conclusiveness  of  Judgments  of 
probate  courts,  t  —  Decrees  of  the  or- 
phans' court  or  court  of  ordinary  stand  upon 

*  Effect  as  ret  ad  judicata  of  Judgments  and  de- 
crees of  confederate  courts,  see  note,  89  D.  261- 
363. 

t  Conclusiveness  of  proceedings  in  (he  or- 
phans' court,  see  note*  H  D.  668-666. 
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the  same  footing  as  judgments  of  a  court  of 
common  law,  and  cannot  be  examined  col- 
laterally in  an  action  of  ejectment.  Klin- 
gensmUh  v.  Bean,  27  D.  328;  MeDade  v. 
Bureh,  50  D.  407. 

A  decree  of  the  orphans'  court  as  to  ever} 
point  necessary  to  be  decided  upon  is  con- 
clusive. Roach  v.  Martin,  27  D.  746;  Bailey 
▼.  Dilworth,  48  D.  760;  MerriU  v.  Harris,  57 
D.  359.  But  this  general  rule  applies  only 
to  final  decrees.  Met*  Appeal^  95  D.  222. 
Tney  cannot  be  reversed  by  writ  of  error 
or  certiorari;  nor  can  they  be  set  aside  in 
equity,  even  for  fraud;  but  they  may  be  re- 
voked or  repealed  for  good  cause,  as  for  fraud 
or  mistake  by  the  court  which  granted  them. 
Water*  v.  8tic*mey,  90  D.  122. 

Orders  of  the  orphans'  court  are  conclusive, 
until  reversed  by  a  higher  tribunal,  unless 
they  are  founded  in  a  usurpation  of  power; 
and  such  orders  are  not  rendered  void  by  the 
existence,  in  the  record,  of  errors  or  irregu- 
larities which  would  authorise  their  reversal 
by  a  revising  court.  Wyrnan  v.  Campbell,  31 
D.  677. 

Proceedings  of  a  probate  court  must  be 
regular,  and  upon  matters  within  its  juris- 
diction, or  they  will  not  be  conclusive.  Mer- 
riU v.  HarrU,  57  D.  859. 

A  void  probate  order  or  decree  is  no  bai 
to  subsequent  proceedings  in  the  same  court, 
and  the  parties  who  assented  thereto  are 
not  estopped  from  treating  such  decree  as  a 
nullity.    Martin  t.  William*,  97  D.  456. 

Although  surrogates'  courts  are  of  limited 
and  special  jurisdiction  which  depends  upon 
the  existence  of  certain  facts,  yet  their 
decision  upon  the  existence  of  such  facts, 
and  their  consequent  jurisdiction,  is  con- 
clusive until  regularly  reversed  or  va- 
cated, and  will  protect  all  innocent  parties 
acting  on  the  faith  of  it.  Rodtrigae  v.  East 
River  InsL,  20  R.  555. 

c  As  Respects  the  Form  or  Nature  of  the 

Adjudication. 

68.  Conclusiveness  of  Judgments  by 
default. — A  judgment  by  default,  upon  an 
account  in  which  the  defendant  is  credited 
with  the  full  value  of  certain  services,  will 
be  a  bar  to  an  action  for  such  services  brought 
during  the  pendency  of  the  first  action. 
Briggs  v.  Richmond,  20  D.  526. 

Judgment  by  default  precludes  a  party 
from  using,  for  the  purpose  of  reducing  dam- 
ages, testimony  which  would  have  defeated 
the  action  had  a  plea  in  bar  been  interposed. 
Qarrard  v.  Dollar,  67  D.  271. 

Judgment  by  default,  if  regularly  entered, 
is  as  binding  as  any  other,  as  far  as  respects 
the  power  and  jurisdiction  of  the  court,  in 
declaring  that  the  plaintiff  is  entitled  to  re- 
cover, though  the  amount  of  recovery  in 
some  cases  remains  to  be  ascertained  by  a 
jury.     Green  v.  Hamilton,  77  D.  295. 

A  judgment  by  default  in  an  action  ia 
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which  the  original  notice  was  not  served  the 
number  of  days  required  by  law  is  erroneous, 
but  it  cannot  be  questioned  in  a  collateral 
proceeding.  Ballingcr  v.  Tarbell,  85  D. 
627. 

A  judgment  by  default  in  ejectment  is  not 
a  bar  to  a  lease,  nor  conclusive  upon  the 
rights  of  the  tenant,  unless  it  clearly  appear 
that  the  court  rendering  the  judgment  acted 
purposely  under  the  statute  4  George  II., 
chapter  28.  Alexander  v.  Waller,  60  D.  688. 

Defendant  contracted  to  do  certain  work 
for  plaintiff,  by  a  certain  time,  for  a  fixed 
price.  Ue  sned  plaintiff  for  the  price,  and 
had  judgment  by  default.  Held,  that  such 
judgment  was  no  bar  to  an  action  by  plain- 
tiff against  defendant,  to  recover  damages 
for  failing  to  complete  the  work  within  the 
time  fixed,  Davenport  v.  Hubbard,  14  R. 
620. 

8emNe,  it  would  have  been  otherwise  had 
the  judgment  been  recovered  upon  a  quantum 
meruit,    lb. 

A  physician  sued  for  services,  in  a  justice's 
court;  the  defendant  answered,  but  with- 
drew his  answer,  and  the  plaintiff  got  judg- 
ment without  contest.  Held,  a  bar  to  a  sub- 
sequent action  by  the  defendant  against  the 
physician  for  malpractice  in  rendering  those 
services.     Blair  v.  Bartlett,  31  R.  455. 

63. or  consent.  —  A  judgment  by 

agreement  or  compromise  cannot  be  im- 
peached unless  for  fraud,  collusion,  or  like 
cause.     Dunman  v.  Harttoell,  60  D.  176. 

Equity  will  not  reverse  a  judgment  to 
which  parties  have  consented,  unless  for 
such  error  as  would  prejudice  the  interests 
of  the  parties,     lb. 

Where  a  judgment  is  .rendered  pursuant 
to  a  previous  parol  agreement,  the  rendition 
of  the  judgment  puts  an  end  to  the  parol 
agreement,  and  the  party  in  whose  favor  the 
Judgment  is  rendered  is  estopped  from  say- 
ing that  it  does  not  accord  with  the  previous 
parol  contract.    Stale  Bank  v.  Young,  52  D. 

64.  Conclusiveness  of  judgment  of 
nonsuit.  —  A  judgment  of  nonsuit  will  not 
support  a  plea  of  res  judicata.  Baudin  v. 
RoUff,  14  D.  181;  Taylor  v.  Larkm,  49  D.  119. 

A  nonsuit  in  replevin  is  not  a  bar  to  a  sec- 
ond action  of  replevin,  and  the  statute  of 
Westminster,  in  England,  prohibiting  a  sec- 
ond replevin  after  a  nonsuit,  is  local  to  that 
kingdom,  and  is  not  in  force  here.  Daggett 
▼.  Robins,  21  D.  752. 

Where  plaintiff  before  declaration  filed, 
sent  to  the  prothonotary  of  the  court  a 
communication,  with  the  heading  of  the  court 
and  cause,  and  reading,  "Sir,  you  are 
hereby  authorized  and  required  to  discon- 
tinue forever,  and  withdraw  the  above- 
stated  suit  forever,  on  the  presentation  of 
this  paper.  E.  McM.,"  —  field,  to  be  simply 
a  discontinuance  or  nonsuit,  and  neither  a 
bar  nor  an  estoppel  to  a  subsequent  suit  for 
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the  same  cause  of  action,  Lotion  v.  McfflX* 
Ian,  49  D.  501. 

65.  or  dismissal.  —  Dismissal  of  a 

suit  agreed  is  a  bar  to  any  other  suit  between 
the  parties  on  the  original  cause  of  action, 
unless  there  are  express  stipulations  that  suit 
may  be  brought  Jarbos  v.  Smith,  52  D. 
541. 

A  decree  dismissing  a  bill  for  want  of 
sufficient  parties  defendant  is,  unless  it 
reserves  his  rights,  as  conclusive  on  the  com- 
plainant as  a  decree  upon  the  merits.  Thorny 
eon  v.  Clay,  16  D.  108. 

The  dismissal  of  a  former  suit  will  be  a 
technical  bar  to  a  subsequent  suit  upon  the 
same  point  or  matter,  and  where  the  same 
plaintiff  or  his  representatives  appear  against 
the  same  defendant  or  his  representatives. 
Hunt  v.  BuUerworth,  73  D.  223. 

If  the  defendant  in  the  former  suit  files 
his  bill  against  the  plaintiffs  in  that  suit, 
who  since  the  dismissal  have  acquired  a 
legal  right  or  advantage,  the  cause  will  be 
opened  on  its  merits.  NtaJU  v.  Neafie,  11 
D.  380. 

A  decree  dismissing  a  bill  is  no  bar  to  a 
subsequent  suit,  unless  it  is  shown  that  there 
was  an  absolute  determination  that  the  party 
had  no  title,  and  that  the  matter  is  ree  ad* 
judicata.    Chase's  Case,  17  D.  277. 

An  agreement  to  dismiss  a  suit  is  not  ne- 
cessarily a  relinquishment  of  the  right,     lb. 

A  decree  dismissing  a  bill  without  pre- 
judice is  no  bar  to  another  bill  brought  upon 
the  same  title;  but  it  by  no  means  com- 
promits  the  court  as  a  judicial  determination 
in  favor  of  such  title.  Lang  v.  Waring,  60 
D.  533. 

In  proceeding  upon  seizure  of  liquors,  a 
judgment  of  dismissal,  and  for  return  of  the 
liquors  seised,  is  not  an  adjudication  upon 
the  status  of  the  liquors;  and  in  an  action  to 
recover  the  value  of  the  liquors,  subsequently 
brought  by  their  owner  against  the  officer 
who  seised  them,  evidence  that  at  the  time 
of  the  seizure  the  plaintiff  kept  them  for 
sale,  he  not  having  a  license  to  sell,  and 
that  he  had  been  in  the  habit  of  selling  them 
in  violation  of  law,  is  admissible  on  the  part 
of  the  defendant  for  the  purpose  of  showing 
the  status  of  the  liquors,  and  of  determining 
their  value  with  reference  to  the  question  of 
damages.     Lord  v.  Chadbourne,  66  D.  290. 

66.  of  Judgment  on  demurrer. 

—  Judgment  on  demurrer  is  as  conclusive  of 
the  facts  confessed  by  demurrer  as  a  verdict 
finding  them  would  be.  Coffin  v.  Knott,  52 
D.  537. 

67.  of  judgments  in  rem.*  —  A 

judgment  in  rem  by  a  court  of  special  and 
exclusive  jurisdiction  is  an  adjudication  upon 
the  status  of  some  particular  subject-matter, 
and  is  conclusive  upon  all  persons.  Lord  v. 
Chadbourne,  66  D.  290. 

•  Judgments  in  rem,  what  are,  and  their  effect 
as  res  aqjudieata,  see  note,  76  D.  720-726. 
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Neither  the  Kentucky  statutes  of  1748  nor 
of  1777  nor  of  1785  authorised  a  judgment 
against  an  absent  debtor,  other  than  in  rem. 
Williams  v.  Preston,  20  D.  179. 

68.  Judgment  of  no  force  unless 
notice  of  suit  was  given.— No  valid 
judgment  can  be  rendered  against  a  defend- 
ant who  has  not  had  notice,  either  actual  or 
constructive.  Flint  River  Steamboat  Co.  ▼. 
Roberts,  48  D.  178;  Williams  ▼.  Preston,  20 
D.  170;  Flint  River  Steamboat  Co.  ▼.  Foster, 
48  D.  248;  Martin  v.  Williams,  07  D.  456. 

A  foreign  judgment  An  personam  has  no 
effect  whatever,  unless  the  person  against 
whom  it  was  rendered  had  personal  notice 
of  the  suit,  or  appeared  therein.  Williams 
v.  Preston,  20  D.  179;  Aldrich  v.  Kenney,  10 
D.  151;  Litchfield' 8  Appeal,  73  D.  662. 

Although  the  record  of  such  judgment 
states  the  appearance  of  the  defendant  by 
his  attorney,  evidence  is  admissible  showing 
that  he  had  no  legal  notice,  and  did  not  ap- 
pear.    Aldrich  v.  Kenney,  10  D.  151. 

The  record  of  a  judgment  must  show  ser- 
vice; it  will  not  be  presumed.  Pelton  v. 
Plainer,  42  D.  197. 

Previous  decisions  of  the  Arkansas  su- 
preme court  as  to  the  absolute  nullity  of  the 
judgments  of  superior  oonrts  when  the  rec- 
ord fails  sin  matively  to  show  previous  no- 
tice, express  or  implied,  to  the  defendant, 
will  no  longer  be  regarded  as  law.  Borden 
v.  State,  54  D.  217. 

W  hether  there  has  been  notice  or  no  no- 
tice before  judicial  sentence  relates,  not  to 
the  investiture  of  judicial  power,  bnt  its 
rightful  exercise.    lb. 

Notice  before  judicial  sentence  has  not 
been  consecrated  by  the  common  law  as  * 
law  of  nature,    lb. 

Judgment  of  outlawry  was  conclusive  at 
common  law,  and  the  party  eonld  not  be 
heard  to  prove  that  he  was  not  outlawed. 
lb. 

The  idea  that  a  judicial  sentence  was  a 
nullity  had  no  place  in  the  ancient  common 
law.    lb. 

There  may  be  a  law  paramount  to  the  law 
of  notice  before  judicial  sentence,     lb. 

While  the  rule  that  judgment  rendered 
without  notice  is  not  void  may  be  a  very 
general  one,  it  does  not  embrace  every  de- 
scription of  case  that  might  possibly  arise, 
as  if  a  circuit  court  should  assume  jurisdic- 
tion of  a  case  committed  by  law  exclusively 
to  a  probate  court,  or  a  judgment  might 
even  be  void  under  some  circumstances, 
from  some  peculiar  and  inflexible  policy  of 
the  law  for  the  protection  of  infants,  mar- 
ried women,  idiots,  or  lunatics.    76. 

A  oourt  of  equity  will  not  decree  a  judg- 
ment lien  to  be  invalid  for  want  of  legal 
notice  to  the  defendant,  where  the  plaintiff 
was  not  guilty  of  misconduct,  and  the  de- 
fendant had  actual  knowledge  of  the  pen- 
denoy  of  the  action,  unless  a  meritorious 
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d\  As  Respects  the  Subject-matters  Decided. 

69.  In  general.  —  1.  Actions  on  eon- 
tract.* — The  estoppel  of  a  judgment  results, 
not  from  the  recovery,  bnt  from  the  matter 
alleged  by  the  party,  and  upon  which  the 
recovery  proceeds.  Burt  v.  Stemburgh,  16 
D.  402. 

To  make  a  decree  evidence  of  the  grounds 
upon  which  it  is  based,  it  must  appear,  — L 
That  the  court  had  jurisdiction;  2.  What 
the  grounds  of  the  decree  were.  Ocean  Ins, 
Co.  ▼.  Francis,  19  D.  549. 

A  judgment  in  an  action  for  part  of  an 
entire  and  indivisible  demand  is  a  oonclnsive 
bar  to  a  subsequent  suit  for  another  part  of 
the  same  demand.  Guernsey  ▼.  Carver,  24 
D.  60. 

A  former  judgment  is  conclusive  when 
the  parties  and  the  question  involved  in  the 
two  suits  are  the  same,  notwithstanding  the 
property  claimed  in  them  may  be  different. 
Doty  v.  Brown,  53  D.  350. 

A  judgment  is  conclusive  evidence  that  it 
was  due  to  its  full  amount  when  recovered. 
Bird  v.  Smith,  56  D.  63a. 

Evidence  of  facts  that  existed  before  ren- 
dition of  judgment  is  not  admissible  to  show 
that  the  amount  of  the  judgment  is  not  all 
due.    lb. 

A  former  judgment  between  two  parties 
in  a  civil  snit  is  not  conclusive  between  them 
in  a  subsequent  penal  suit,  although  exactly 
the  same  question  is  in  dispute,  as  the  rnles 
of  evidence  governing  snon  cases  are  differ* 
ent.    Riker  v.  Hooper,  82  D.  646. 

Where  a  judgment  recites  that  defendant 
has  been  duly  served  with  process,  it  is  a 
direct  adjudication  by  the  court  upon  the 
point,  and  is  as  conclusive  upon  the  parties 
as  any  other  fact  decided  in  the  cause,  pro- 
vided it  does  not  affirmatively  appear,  from 
other  portions  of  the  record,  that  the  recital 
is  untrue.     Halm  v.  Kelly,  94  D.  742. 

A  judgment  for  plaintiff  in  replevin,  on  the 
issue  of  no  rent  in  arrear,  is  conclusive  in  a 
subsequent  action  of  use  and  occupation  for 
the  same  rent,  if  the  pleadings  show  that  a 
certain  rent  was  reserved,  and  that  the  dis- 
tress was  made  for  the  rent  now  claimed, 
whether  the  former  judgment  be  pleaded  or 
given  in  evidence  under  the  general  issue. 
Cut  v.  Zeigler,  16  D.  573. 

A  judgment  is  not  collaterally  impaired 
when  a  sale  of  exempt  property,  under  an 
accompanying  order,  is  prevented  by  main* 
tain  in  g  an  action  of  replevin  for  the  prop- 
erty. The  judgment  is  independent  of  tue 
order  of  sale,  and  the  replevin  proceeding 
merely  affects  the  order.  Wilson  ▼.  Strips, 
Gl  D.  138. 

*  Action  for  purchase  price,  whether  a  bar  to 
action  for  breach  of  warranty,  see  note,  88  EL  778- 
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2.  Actions  in  tort,*  —  A  judgment  for  dam- 
ages in  an  action  for  malicious  prosecution 
bars  a  subsequent  action  for  slander  in  pre- 
ferring the  charge  for  which  the  previous  ac- 
tion was  brought.  Sheldon  v.  Carpenter,  55 
D.  301. 

A  judgment  on  the  merits,  in  an  action  of 
tort  for  false  representations  as  to  the  sound- 
ness of  a  horse,  is  a  bar  to  a  subsequent 
action  of  contract  on  the  same  transac- 
tion, founded  on  a  promise  of  soundness  of 
the  horse.    Norton  v.  Doherty,  63  D.  758. 

A  judgment  recovered  by  a  third  person 
against  a  city  for  injuries  sustained  by  rea- 
son of  defective  highway  is  conclusive  upon 
the  persons  bound  to  keep  the  same  in  re- 
pair, and  who  had  notice  of  the  pendency  of 
the  action,  and  that  the  city  would  hold 
them  to  answer  over,  upon  the  points  that 
the  highway  was  defective,  that  the  person 
suffered  injury  while  exercising  due  care,  and 
that  he  suffered  damage  to  the  amount  of  the 
judgment;  but  it  is  not  conclusive  against 
them  that  they  were  bound  to  keep  the 
highway  safe;  that  they  were  guilty  of  neg- 
ligence; nor  upon  the  question  that  the  dam- 
age was  caused  by  their  sole  fault.  Boston 
t.  Worthington,  71  D.  678. 

A  judgment  in  trespass  guare  elaueum 
frtait  in  favor  of  plaintiff  is,  in  a  subsequent 
action  against  the  same  defendant  for  tres- 
pass on  the  same  premises,  conclusive  evi- 
dence of  the  plaintiff's  title,  where  such  title 
was  drawn  in  question  and  litigated  in  the 
former  suit.  The  defendant  is,  however,  en- 
titled to  show  that  he  has  acquired  title  since 
the  former  action,  or  that  plaintiff's  title  has 
terminated.     Burt  v.  Sternburgh,  15  D.  402. 

A  judgment  in  trover,  brought  by  one 
whose  animal  had  been  impounded,  against 
the  impounder,  that  the  former  had  been 
legally  notified,  under  the  statute,  of  the  im- 
pounding of  his  animal,  is  not  even  prima 
Jade  evidence  of  the  sufficiency  of  such 
notice,  in  an  action  by  the  impounder  to  re- 
cover the  penalties  and  forfeitures  provided 
tor  in  the  statute.  Riker  v.  Hooper,  82  D. 
646. 

3.  Various  applications  of  the  rule. — A 
judgment  rendered  "  that  the  plaintiff  from 
having  and  maintaining  his  suit  ought  to  be 
barred,  and  the  defendant  recover  his  costs," 
may  be  pleaded  in  bar  to  a  future  action  fot 
the  same  cause.  Dixon  v.  Sinclair,  24  D. 
610. 

The  defendant  may  plead  in  bar  a  former 
judgment  in  his  favor,  in  an  action  of  debt 
on  a  judgment,  taken  by  consent  for  the 
plaintiff,  subject  to  the  award  of  arbitrators 
upon  other  matters  between  them.     lb. 

A  judgment  of  the  supreme  court  as  to  the 
validity  of  an  assessment  is  conclusive  in  a 
subsequent  action  on  the  same  assessment, 

•  Judgment  In  action  for  malicious  prosecu- 
tion as  a  bar  to  a  subsequent  prosecution  for 
slander,  see  note,  56  D.  80.%  801. 
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where  the  cause  was  virtually  between  the 
same  parties,  although  its  title  was  different. 
North  B.  M.  Co.  v.  Shrewsbury  Church,  53  D. 
258. 

In  an  action  for  several  breaches  of  cove- 
nant in  a  lease  of  real  estate,  all  denied  in 
the  answer,  a  general  verdict  and  judgment 
for  nominal  damages  are  not  of  themselves 
conclusive  evidence  of  one  of  the  breaches, 
in  a  subsequent  action  by  lessee  against 
lessor,  for  entering  and  expelling  him  from 
the  premises  for  such  breach*  Sawyer  v. 
Woodbury,  66  D.  518. 

But  such  verdict  and  judgment  are  conclu- 
sive in  a  subsequent  action  by  the  lessee  against 
the  lessor,  for  entering  and  expelling  him 
from  the  premises  for  such  breach,  if  other 
evidence  is  adduced  that  the  issue  upon  that 
covenant  was  submitted  to  the  jury  in  the 
former  action;  but  the  burden  of  proof  is  on 
defendant.     lb. 

A  judgment  upon  a  note  and  mortgage, 
unless  impeached  for  fraud,  is  absolutely 
conclusive  upon  the  parties  to  it  that  there 
was  a  valid  note  and  mortgage  constituting 
the  foundation  of  the  judgment.  Heath  v. 
Fracileton,  91  D.  405. 

A  judgment  upon  a  note  and  mortgage  is 
conclusive  that  there  was  no  usury,  and  it 
cannot  be  overhauled  in  any  collateral  pro- 
ceeding to  determine  that  question,     lb. 

A  judgment  upon  an  entire  and  indivisible 
contract  is  a  bar  to  a  subsequent  recovery 
upon  the  same  cause  of  action.  So  whert<  a 
boat  was  hired  at  a  certain  rate  per  day 
until  delivered  back  in  good  order,  without 
specifying  any  time  when  redelivery  should 
take  place,  — held,  that  the  boat  should  have 
been  redelivered  within  a  reasonable  time, 
when  the  hire  therefor  would  have  been  due, 
that  the  contract  was  entire,  and  that  a 
judgment  for  the  hire  due  at  the  end  of  such 
reasonable  time  was  a  bar  to  an  action  for 
hire  thereafter  accruing.  Stein  v.  Steamboat 
Prairie  Rose,  93  D.  631. 

A  judgment  in  an  action  for  use  and  ooosv 
pation  of  land  for  one  month's  rent,  recovered 
pending  a  former  action  in  another  court, 
for  use  and  occupation,  under  the  same  lease, 
for  several  previous  months'  rent,  is  a  bar  to 
that  action,  the  rent  being  all  due  when  the 
former  action  was  brought.  Burritt  v.  Btlfy, 
36  R.  79. 

70.  On  questions  of  title  to  land*  — 
A  former  recovery  in  a  court  having  juris- 
diction concludes  the  same  parties  and  theii 
privies  from  another  trial  of  the  same  cause 
of  action  or  ground  of  defense.  There  is  one 
exception  to  this,  and  that  is,  the  title  t* 
realty.     Gray  v.  Oilman,  60  D.  761. 

To  constitute  an  estoppel  by  a  former 
judgment,  the  precise  point  which  is  te 
create  the  estoppel  must  have  been  put  in 
issue,  and  appear  from  the  record  to  have 

*  Judgment  in  ejectment,  conclusiveness  oft 
see  note,  86  D.  208-&L 
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been  decided.  Oouseouently,  it  is  not  an 
estoppel  of  the  plaintiff's  title  to  produce  a 
judgment  rendered  in  a  prior  action  of  die- 
seism  between  the  parties  on  the  issue  of 
nul  disseisin,  it  not  appearing  that  the  ques- 
tion of  title  was  involved  in  that  action. 
Smith  t.  Sherwood,  10  D.  143. 

A  former  judgment  against  a  defendant  in 
ejectment,  declaring  a  supposed  will  invalid, 
is  not  a  bar  to  the  defendant's  offering  evi- 
dence, ui  a  subsequent  ejectment  suit,  of  the 
legality  of  the  wilL  Edelen  v.  ffardey,  16 
D.  292. 

A  prior  judgment  is  not  conclusive  as  to 
the  title  in  a  subsequent  action  of  ejectment; 
nor  in  an  action  of  trespass  brought  bye 
party  in  possession  against  a  party  entering 
upon  the  land  by  virte  of  a  writ  of  habere 
facia*  issued  on  the  judgment;  but  such  a 
judgment  is  conclusive  in  an  action  for  mesne 
profits  of  the  land,  and  for  all  purposes 
necessary  to  effectuate  the  judgment.  Crock- 
tU  v.  Lashbrook,  17  D.  98. 

The  question  of  title  to  real  estate  cannot 
be  passed  upon  by  the  orphans'  court.  Lid* 
del  v.  McVkkar,  19  D.  369. 

A  recovery  of  judgment  in  ejectment  does 
not  prevent  the  same  parties  from  retrying 
the  same  matter  in  another  action  of  eject- 
ment; but  such  judgment  it  binding  upon 
and  conclusive  between  the  parties,  until 
reversed  or  rendered  void  by  a  subsequent 
adverse  recovery.  Hinton  v.  McNeil,  24  D. 
315. 

On  a  plea  of  former  recovery,  parol  evi- 
dence is  admissible  to  show  that  on  the  trial 
in  ejectment  the  title  was  not  litigated,  or 
to  establish  the  identity  of  the  land.  Parka 
v.  Moore,  87  D.  589. 

In  such  case,  jurors  en  the  former  trial 
may  testify.    lb. 

Judgment  is  not  conclusive  as  to  the  ex- 
tent of  land  recovered!  unless  the  land  is 
described  in  the  writ   or   judgment  with 

B-eat  certainty.  Melvin  v.  Proprietor*,  38 
.384. 

Plaintiff's  recovery  in  trespass  to  try  title 
is  conclusive  as  against  any  title  to  the  locus 
in  quo,  which  the  defendant  had  at  the 
time  of  the  trial  Cotton  v.  Perry,  21  D. 
482. 

A  former  recovery  in  assumpsit  against  the 
heirs  and  devisees  of  a  deceased  debtor,  to 
whioh  they  pleaded  reins  per  descent  or  de- 
vise, and  the  issue  was  found  against  them, 
may  be  given  in  evidence  by  way  of  estoppel 
in  an  ejeotment  suit  brought  by  them  against 
a  purchaser  under  the  judgment  in  which 
they  claim  under  a  deed  from  their  ancestor, 
which  was  necessarily  submitted  to  and  pro- 
nounced invalid  by  the  jury  in  the  former 
action.      Wood  v.  Jackson,  22  D.  603. 

Parol  evidence  that  the  validity  of  the 
deed  was  submitted  to  and  passed  upon  by 
the  jary  in  such  case  is  admissible.     lb. 

A  judgment  in  ejectment  is  conclusive  of 
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title  upon  the  parties  and  those  claiming 
under  them.     Park*  v.  Moore,  37  D.  589. 

Title  by  judgment  gives  absolute  right  te 
property.    Achemn  v.  MiUer,  59  D.  6631 

A  judgment  of  foreclosure  against  hus- 
band and  wife  conclusively  settles  that  the 
property  was  not  within  the  homestead 
exemption  at  the  time  of  rendition,  unless 
fraud  is  alleged.  Lee  v.  Kingsbury,  62  D. 
546. 

A  decree  in  chancery  vacating  title  to  real 
estate  binds  parties  who  acquired  title  from 
defendant  after  commencement  of  suit. 
Shotwell  v.  Laweon,  64  D.  145. 

A  judgment  of  a  court  of  competent  juris* 
diction  in  Indiana,  upon  a  trial  on  the 
merits,  setting  aside  a  deed  to  the  grantor  s 
wife  for  the  insanity  of  the  grantor,  is  con- 
clusive in  a  suit,  in  Illinois,  as  to  another 
deed,  made  at  the  same  time  by  the  same 
grantor,  to  a  trustee  for  his  wife.  Hamma  v. 
Bead,  40  R.  606. 

71.  As  to  matters  not  at  issue.* —  A 
judgment  of  a  court  of  competent  jurisdic- 
tion is  conclusive  between  the  same  parties, 
in  another  suit,  as  to  such  facts  as  were  di- 
rectly put  in  issue  and  determined  in  the 
former  suit;  but  facts  found  whioh  are  not 
necessary  to  uphold  the  former  judgment 
do  not  conclude  the  parties.  OoU  v.  Tracy, 
20  D.  110.  &  P.,  Blachnore  v.  Gregg,  36  D. 
171;  Lent*  v.  Wallace,  55  D.  569;  Kidd  ▼. 
Laird,  76  D.  472;  Qrifin  v.  Seymour,  83  D. 
896;  Burlen  v.  Shannon,  96  D.  733;  Lea  v. 
Lea,  96  D.  772.  And  the  matter  in  issue 
under  this  rule  is  that  upon  which  the 
plaintiff's  action  proceeds,  and  which  is 
controverted  by  the  defendant's  pleadings, 
and  does  not  include  facts  offered  in  evi- 
dence, and  controverted  on  the  trial,  bat 
not  directly  in  issue.  King  v.  Chase,  41  D. 
675.  Hence  a  set-off  pleaded  in  a  former 
action  will  not  be  treated  as  a  matter  ad- 
judicated, if  it  does  not  appear  to  have  been 
put  in  evidence  or  allowed.  QarroU  ▼.  John* 
eon,  35  D.  2721 

A  judgment  is  no  evidence  of  a  matter 
coming  collaterally  in  question  merely, 
whether  it  be  of  a  court  of  concurrent  or  of 
exclusive  jurisdiction.  Wood  v.  Jackson,  22 
D.  603;  Beebe  v.  Bull,  27  D.  150. 

In  actions  of  trespass  or  for  torts,  gen- 
erally, nothing  is  conclusively  settled  out 
the  points  put  directly  in  issue.  In  case  for 
obstructing  a  way,  verdict  and  judgment  on 
the  general  issue  do  not  conclude  the  par- 
ties in  regard  to  the  title.  Standish  v. 
Parker,  13  D.  39a 

A  plea  of  the  same  facts  as  an  estoppel  is 
not  good,  the  same  point  not  twins  in  issue 
on  the  record,  and  directly  found  by  the 
jury.     Eastman  v.  Cooper,  26  D.  600. 

The  record,  verdict,  and  judgment  may 

*  Former  judgment  Is  conclusive  only  m*  te 
matters  directly  in  issue  in  former  suit,  see  note, 
41  D.  682,  683. 
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be  given  in  evidence  under  the  general  issue, 
in  such  a  ease,  with  parol  evidence  as  to 
what  was  claimed  and  proved  before  the 
jury  in  the  former  action,  to  show  the  iden- 
tity of  the  subject-matter  of  the  two  actions. 
lb. 

The  validity  of  a  mortgage  offered  as  evi- 
dence of  plaintiff's  title  in  trover  is  not  in 
issue,  though  it  is  shown  by  parol  that  it 
was  the  only  question  submitted  to  the 
jury,  and  that  they  found  the  mortgage 
fraudulent*  and  therefore  a  judgment  and 
verdict  for  the  defendant  in  that  suit  are  not 
admissible  in  evidence  in  another  action 
between  the  same  parties  for  other  goods 
claimed  under  the  same  mortgage.  King  v. 
Chase,  41  D.  676. 

A  judgment,  until  reversed,  is  conclusive 
of  every  issue  that  was  or  should  have  been 
tried  under  the  pleadings,  but  is  not  con- 
clusive of  facts  that  were  in  no  way  in  issue, 
nor  admitted  by  the  pleadings;  therefore  a 
Judgment  accompanied  by  an  order  of  sale 
of  property  attached  is  not  conclusive  that 
the  property  is  exempt  from  sale.  Wilson 
▼.  Stripe,  61  D.  138. 

If  the  suit  is  discontinued,  or  the  plaintiff 
becomes  nonsuit,  or  there  is  no  judgment 
upon  the  matter  in  issue,  the  proceedings 
are  not  conclusive.  Lord  v.  Ckadbomrne,  66 
D.  29a 

Although  a  decree  in  express  terms  .pro- 
fesses to  affirm  a  particular  fact,  yet  if  such 
fact  was  immaterial,  and  the  controversy  did 
not  turn  upon  it,  the  decree  will  not  con- 
clude the  parties  in  reference  to  that  fact. 
People  v.  Johnson,  97  D.  770. 

A  former  judgment  in  an  action  of  dam- 
ages for  wrongful  discharge  from  employ- 
ment before  expiration  of  the  term  of  service 
is  not  a  bar  to  a  subsequent  action  for  wages 
earned  and  due  before  the  discharge.  Perry 
v.  Dicker**,  39  R.  663. 

A  note  being  payable  in  one  yeari  with 
Interest  semi-annually,  and  a  suit  being 
brought  two  years  afterward  to  recover  the 
interest  then  due,  a  judgment  therein  will 
be  no  bar  to  a  subsequent  action  for  the 
principal.     Dulaney  v.  Payne,  40  R.  205. 

In  an  action  for  damages  for  breach  of 
promise  of  marriage,  a  former  adjudication 
in  the  defendants  favor,  in  an  action  by  the 
same  plaintiff,  for  damages  for  seduction 
nnder  the  same  promise  of  marriage,  is  no 
bar.     Ireland  v.  ammerson,  47  R.  364. 

72.  An  to  matters  not  adjudicated 
in  former  action.*  —  The  judgment  or 
decree  of  a  court  of  competent  jurisdiction 
is  not  only  final  as  to  the  subject-matter, 
but  also  as  to  every  other  matter  which  the 
parties  might  have  litigated  in  the  cause, 
and  which  they  might  have  decided;  and 

*  Facts  which  are  not,  though  apparently  found 
by  the  court,  see  note.  96  D.  775-788. 

Effect,  as  a  bar  for  items  not  given  in  evidence, 
see  note,  99  D.  7*0-76*. 
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this  rule  is  as  fully  adopted  in  chancery  as 
in  any  other  court  Le  Ouen  v.  Oouoerneur, 
1  D.  121.  8.  P.,  Embury  v.  Conner,  68  D. 
325;  Lee  v.  Kingsbury,  62  D.  646;  Ellis  v. 
Clarke,  70  D.  603. 

To  bar  an  action  before  a  justice  of  the 
peace,  on  the  ground  of  a  prior  suit  between 
the  same  parties,  it  must  be  shown  that 
such  prior  suit  was  tried,  and  that  the  de- 
mand now  in  suit  oould  have  been  joined  in 
the  former  action  with  the  demand  there 
sued  upon.    Carson  v.  Clark,  26  D.  79. 

A  judgment  rendered  in  an  notion  m 
which,  among  other  counts,  there  waa  a 
general  one  for  goods  sold  sad  delivered 
which  might  have  included  a  particular 
account,  is,  when  pleaded  in  bar  of  a  subse- 
quent action  on  that  account*  only  prima 
facto  evidence  of  a  former  recovery  thereon. 
Bridge  v.  Oray,  26  D.  868. 

Evidenoe  aliunde  is  admissible  in  sueh  a 
ease,  to  show  that  the  demand  sued  lor  was 
not  considered  in  a  former  action,    lb. 

A  former  judgment  for  pert  of  the  items 
in  a  running  account  is  not  a  bar  to  a  sub- 
sequent action  for  other  items,  in  the 
absence  of  such  an  agreement.  (Denying 
Ouemsey  v.  Carver,  24  D.  60.)  Badger  v. 
TUcomb,  26  D.  611. 

Where  items  claimed  m  an  action  oould 
have  been  prored  in  a  former  action  between 
the  parties,  the  presumption  is,  that  they 
were  so  proved;  but  this  presumptiom  may 
be  rebutted  by  proof  that  such  items  were 
not  submitted,  and  that  no  evidence  to  sap- 
port  them  was  offered  in  the  previous  action. 

Where  it  appears  that  evidenoe  respecting 
such  items  was  offered  in  the  former  action, 
the  plaintiff  may  show  that  it  waa  not  for 
the  purpose  of  supporting  the  demand  in 
that  action,  but  merely  as  affecting  the  ap- 
plication of  certain  payments,  and  that  none 
of  the  items  now  claimed  were  included  in 
the  bill  of  particulars  in  that  action.     lb. 

The  rejection  of  a  demand  offered  as  a 
set-off  in  a  former  action,  on  a  trial  before 
referees,  is  no  bar  to  a  subsequent  action 
thereon,  if  such  demand  oould  not  legally 
have  been  allowed  as  a  set-off  Beebe  ▼. 
Bull,  27  D.  150. 

The  referees  stand  in  the  place  of  a  jury 
in  such  a  case.    lb. 

Judgments  are  conclusive  only  where  the 
merits  might  have  been  tried;  therefore, 
where  the  record  of  a  judgment  shows  that 
the  first  action  was  not  competent  to  the  in- 
vestigation of  the  merits,  the  judgment  is 
not  a  bar  to  a  subsequent  suit  between  th# 
same  parties.     Mosby  v.  Wall,  66  D.  71. 

A  judgment  and  order  to  sell  property  at» 
tached  is  no  bar  to  an  action  of  replevin  for 
the  property,  on  the  ground  that  it  is  exempt 
from  seizure  and  sale.  Wilson  v.  Stripe,  61 
D.  188. 

In  an  action  by  the  owner  of  goods  against 
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a  third  person  for  injuring  them  while  in  the 
possession  of  aeommon  carrier,  a  plea  by  the 
defendant  of  a  former  recovery  by  the  com- 
mon carrier,  which  avers  that  the  injuries 
complained  of  "  are  the  same  injuries  which 
the  plaintiff's  declaration  alleges  to  have 
been  done  to  the  said  eotton  of  the  said 
plaintiff,"  is  demurrable,  as  it  is  not  equiv- 
alent to  an  averment  that  the  recovery  was 
for  the  effect  of  such  injury  upon  the  same 
cotton  described  in  the  declaration.  Steam* 
boat  Farmer  v.  McCraw,  82  D.  718. 

To  make  a  verdict  conclusive  as  to  any 
fact  or  title,  it  is  not  sufficient  that  such 
fact  or  title  be  merely  put  in  issue,  but  it 
must  be  tried  by  the  jury,  and  constitute  the 
foundation  of  the  verdiot  It  must  be  rele- 
vant and  material,  and  if  not  specially 
found,  must  at  least  have  been  necessarily 
passed  upon  by  the  jury.  Bidd  v.  Laird,  76 
D.  472. 

A  general  verdict  is  limited  as  to  its  con- 
clusiveness  to  such  issues  as  necessarily  con- 
trolled the  action  of  the  jury,  and  When 
upon  one  of  the  issues  the  jury  could  have 
found  in  favor  of  a  party,  and  still  properly 
rendered  a  general  verdict  against  him,  upon 
such  issue  the  verdict  is  not  conclusive.    lb. 

Former  recovery  is  prima  fade  a  conclu- 
sive bar  to  a  later  suit,  where  by  the  record 
of  the  former  suit,  filed  with  a  plea  of 
former  recovery,  it  appeared  that  the  issues 
joined  in  the  former  suit  involved  the  ques- 
tions presented  in  the  later  suit,  but  there 
were  also  other  issues  in  tha  former  suit, 
which,  if  found  for  the  same  party,  would 
have  produced  the  same  result;  though  the 
jury  might  decide  such  of  the  issues  as  were 
involved  in  the  present  case  the  other  way. 
Zfctfv.  Pofletfe,  87  D.  353. 

Where  the  record  shows  that  a  judgment, 
as  a  decree  dismissing  a  libel  for  a  divorce, 
might  have  been  rendered  upon  either  of  two 
or  more  different  grounds,  and  it  does  not 
show  upon  which  ground  it  was  rendered, 
it  is  not  conclusive  as  to  either;  and  the  fact 
that  exceptions  were  brought  to  the  full 
court  upon  one  ground  only  does  not  show 
that  it  was  rendered  upon  that  ground.  Lea 
v.  Lea,  96  D.  772. 

A  dismissal  of  a  libel  for  a  divorce  after 
a  hearing  on  the  merits,  and  which  dismissal 
may  have  been  decreed  upon  any  one  of  three 
different  and  sufficient  defenses  of  the  li- 
belee, is  conclusive  as  to  neither  of  them,  and 
is  not  a  bar  to  a  libel  by  the  former  libelee 
as  libelant  against  the  former  libelant  as 
libelee.     76. 

A  judgment  of  a  justice's  court,  in  favor 
of  a  physician,  for  professional  services,  is 
not  a  bar  to  an  action  by  the  defendant 
theruin  against  the  plaintiff  therein  for  mal- 
practice in  respect  to  the  same  services,  that 
question  not  having  been  litigated  in  the 
justice's  oourt.  Bessequie  v.  Bper$,  38  R. 
776. 
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73.  or  which  arose  after  jad* 

xnent.  —  When  a  defendant  who  has  ob- 
tained judgment  in  his  favor,  after  tha 
rendition  thereof,  admits  the  justioe  of  the) 
olaim  sued  upon,  and  promises  to  pay 
the  same,  the  former  judgment  is  no  bar  to 
an  action  on  such  new  promise.  Cook  v. 
Vimont,  17  D.  157. 

A  decree  dismissing  a  wife's  bQl  for  sepa- 
rate maintenance  is  not  conclusive  against 
her  in  the  husband's  action  of  divorce  for 
her  subsequent  desertion.  Umlauf  v.  Umr 
la*/,  57  R.  880, 

e.  Doctrine  of  Former  Jeopardy  in  Criminal 


74.  Bight  not  to  bo  twice  pat  in 
jeopardy.  — No  man  can  be  twioe  put  ia 
jeopardy  of  bis  life  or  liberty  for  the  same 
offense.  State  v.  McRot,  21  Di  499;  State  v. 
Cooper,  25  D.  49a 

This  -provision  of  the  constitution  of  the 
United  States  ia  binding  on  the  state  courts. 
State  v.  Moor,  12  D.  541.  It  is  more  ancient 
than  the  constitution,  and  was  deeply  im- 
bedded in  the  common  law.  Black  ▼.  State, 
91  D.  772;  and  is  guarded  with  asmueh  care 
as  is  the  right  of  trial  by  jury  by  the  oonv 
mon  law  and  the  constitution.  XMbe/v. 
Com.,  55  D.  542. 

A  prisoner,  though  once  in  jeopardy  under 
an  indictment,  is  still  in  custody  under  that 
indictment  until  the  case  has  neon  finally 
disposed  of,  and  he  is  released  by  judgment 
of  the  oourt.     Wrig/U  v.  State,  61  D.  90. 

A  prisoner  onos  in  jeopardy  may  be  dis- 
charged on  motion  by  the  court  having  juris* 
diction  over  the  indictment,  or  he  may  plead 
the  jeopardy  in  bar  of  a  second  trial.     To. 

The  constitutional  nrovision  that  no  person 
shall  be  put  twice  in  jeopardv  of  punishment 
is  not  violated  by  an  award  of  exemplary 
damages  in  a  civil  action  for  a  tort  which 
has  previously  been  punished  as  a  crime. 
Brown  v.  8wineford,  28  R.  582. 

75.  What  constitutes  Jeopardy,  gen- 
erally.*— The  doctrine  of  "onos  in  jeop- 
ardy applies  to  misdemeanors  as  well  as 
felonies.    Brink  v.  State,  51  R  317. 

On  the  trial  of  an  indictment  for  murder, 
after  the  jury  had  been  sworn,  and  while  the 
evidence  was  being  heard,  a  juror  announced 
that  he  was  one  of  the  grand  jurors  that 
found  the  indictment,  and  thereupon  the 
court,  of  its  own  motion,  and  against  the  ob- 
jection of  the  defendant,  discharged  the 
juror,  and  had  another  summoned  in  hie 
stead.  Held,  that  the  discharge  of  the  juror 
without  sufficient  cause  amounted  to  an  ac- 
quittal, and  that  the  plea  of  autrefois  acquit 
to  a  further  trial  was  good.  Cr  Brian  v. 
Com.,  15  R  715. 

76.  When  jeopardy  attache*.  — A 
prisoner  is  not  in  jeopardy  until  the  jurors 

*  What  is  being  once  In  Jeopardy,  see 
D.  606-60& 
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are  sworn  to  try  the  cause.  McFadden  v. 
Com.,  62  D.  308. 

The  role  that  Jeopardy  commenoes  from 
the  moment  the  prisoner  is  placed  on  the 
stand  on  hia  own  defense,  as  held  in  Com- 
monwealth v.  Clue,  3  Rawle,  498,  explained 
and  limited.    lb. 

If,  after  swearing  certain  Jurors,  it  is  fonnd 
that  the  remainder  cannot  be  procured,  the 
prisoner  is  not  so  pnt  upon  his  trial  as  to  be 
entitled  to  his  discharge.  State  v.  Burhet, 
12  D.  662. 

77.  Identity  of  the  two  charge*.*  — 
A  person  may  be  indicted  for  an  assault 
committed  in  view  of  the  court,  though  pre* 
viously  fined  for  the  contempt,  the  same  act 
constituting  two  offenses,  one  against  the 
court  and  the  other  against  the  publio 
peace,  and  therefore  the  plea  of  autrefois  con- 
vict is  not  available.  State  v.  Taney,  6  D. 
653. 

A  plea  of  former  conviction  of  burglary  is 
sufficient  in  an  indictment  for  robbery,  based 
on  the  same  offense,  when  the  record  shows 
that  in  order  to  show  felonious  intent  in  the 
former,  the  circumstances  of  the  stealing 
were  proved,  and  thus  the  same  transaction, 
the  robbery,  was  involved  in  both  cases. 
Roberts  v.  Stale,  68  D.  G28. 

The  defendant  delivered,  at  the  same  time 
and  by  the  same  act,  to  the  teller  of  a  bank, 
four  forged  checks,  which  purported  to  have 
been  drawn  by  four  different  parties.  Held, 
that  this  constituted  but  one  offense  of  utter- 
ing forged  ohecks,  and  that  a  oonviotion  for 
uttering  one  of  the  checks  was  a  bar  to  a 
conviction  for  uttering  the  others.  State  v. 
EggUoht,  20  R.  612. 

78.  Court  without  jurisdiction.  —  A 
prisoner  is  not  put  in  jeopardy  by  being 
placed  on  trial  before  a  judge  and  jury  at  a 
special  term  of  court  not  called  as  authorised 
by  law;  for  such  proceedings  are  not  judicial, 
nor  by  virtue  of  judicial  authority,  but  are 
void.     Dunn  v.  Slate,  36  D.  54. 

An  acquittal  in  one  county,  of  «the  oharge 
of  receiving  stolen  goods,  is  no  bar  to  an  in- 
dictment in  another  county,  for  the  same  of- 
fense, unless  it  appears  that  the  offense  was 
committed  in  the  former  county.  Campbell 
▼.  People,  50  R.  621. 

Indictment  for  the  embezzlement  of  six 
hundred  dollars.  Plea  of  former  acquittal 
by  the  judgment  of  another  court,  which 
court  had  jurisdiction  only  of  offenses  against 
property  of  value  less  than  fifty  dollars. 
Held,  that  the  plea  was  good.  Com,  v.  Bos- 
worth,  18  R.  467. 

79.  Defective  indictment.  —  Legal 
jeopardy  does  not  result  from  an  arraign- 
ment upon  a  void  indictment.  State  v.  Ray, 
33  D.  90. 

An  acquittal  upon  an  insufficient  indict- 
tt  is  no  bar  to  another  prosecution  for  the 


•See  note  on  the  identity  of  the  two  offenses, 


same  offense.  State  v.  Bay,  33  D.  90;  Black 
v.  State,  91  D.  772. 

Proceedings  upon  a  void  indictment  may 
be  arrested  by  the  judge  before  whom  the 
cause  is  being  tried,  and  the  prisoner  re- 
manded to  custody,  whenever  the  facts  ren- 
dering the  indictment  void  are  brought  to 
the  notice  of  the  court.  State  v.  Bay,  83  D. 
90. 

The  discharge  of  a  jury  impaneled  upon  s 
trial  under  a  void  indictment  does  not  enti- 
tle the  defendant  to  his  release.  State  v. 
Bay,  33  D.  90;  PrUcheU  v.  State,  62  D.  468. 

An  indictment  charging  a  crime  to  have 
been  committed  upon  a  date  naturally  im- 
possible is  insufficient,  and  all  proceedings 
thereunder  are  void  and  ineffectual.  State 
v.  Bay,  33  D.  90. 

Where  the  court  cannot  pronounce  the 

E roper  sentence  of  the  law  upon  a  verdict 
nding  the  accused  guilty,  the  indictment 
is  defective  in  substance.  In  such  a  ease, 
where  the. verdict  is  ''guilty,"  the  party  is 
remanded  for  another  indictment.  It  is  dif- 
ferent where  the  verdict  is  "not  guilty/* 
Hurt  v.  State,  59  D.  225. 

An  acquittal  or  conviction,  where  penalty 
has  not  been  inflicted,  upon  an  indictment 
void  on  the  face  of  the  record,  will  not  oper- 
ate as  a  bar  to  a  subsequent  indictment  for 
the  same  offense;  but  it  is  otherwise  where 
the  indictment  is  merely  voidable  for  mat- 
ter dehors  the  record.  Kohlheimer  v.  State, 
77  D.  689. 

The  rule  to  determine  whether  an  indict- 
ment under  which  defendant  was  acquitted 
was  sufficient  to  support  a  plea  of  iormer 
jeopanlv  is,  Would  the  judgment  have  been 
aiTOited  if  the  defendant  were  found  guilty 
under  the  indictment?  If  it  would,  the  ver- 
dict of  not  guilty  would  be  no  protection: 
otherwise  it  would  be  a  protection.  Black 
v.  State,  91  D.  772. 

Where  a  verdict  of  not  guilty  has  been 
rendered  in  favor  of  a  party,  though  under  a 
decision  of  the  court  sustaining  defendant's 
objection  that  the  indictment  upon  which  it 
was  rendered  was  insufficient  to  sustain  a 
conviction,  yet  if  that  decision  was  wrong, 
and  in  fact  a  conviction  could  have  been  sus- 
tained under  the  indictment,  such  verdict 
and  judgment,  when  pleaded,  will  protect 
the  party  against  a  subsequent  conviction 
for  the  same  offense,    lb. 

80.  Entry  of  nolle  prosequi.*— A 
nolle  prosequi  entered  on  an  indictment  for 
murder  then  pending  does  not  acquit  the 
accused,  when  another  indictment  is  in- 
stantly instituted  for  manslaughter.  Stats 
v.  Hornsby,  41  D.  314. 

Where,  under  an  indictment  for  murder, 
the  accused  is  convicted  of  manslaughter, 
and  on  appeal  a  new  trial  is  granted,  the 
attorney-general  may  enter  a  nolle  prosequi 

•  AWfe  prosequi,  when  no  bar  to  second  Indies- 
mont,  see  note,  as  K.  766-787. 
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on  the  indictment  for  murder,  and  institute 
another  for  manslaughter,  without  acquit- 
ting the  aoonaed.    lb* 

A  nolle  prosequi  does  not  amount  to  an 
acquittal  nor  to  a  pardon,  bat  is  simply  a 
discharge  of  a  particular  indictment  upon 
which  it  is  entered,  and  is  no  bar  to  a  future 
indictment  for  the  same  offense,     lb. 

The  attorney  may  enter  a  nolle  prosequi  at 
pleasure,  before  the  jury  is  impaneled,  and 
without  the  consent  of  the  court  or  accused, 
and  not  run  counter  to  the  fifth  article  to 
the  amendments  of  the  constitution  of  the 
United  States.    lb. 

The  entry  of  a  notts  prosequi  without  the 
prisoner's  oonsent,  after  the  jury  are  im- 
paneled and  sworn,  operates  as  an  aoguittal 
of  the  accused,  and  bars  a  second  indict- 
ment for  the  same  offense.  Mount  v.  State, 
45  D.  542.  Contra,  State  v.  Champeau,  36 
R.754. 

Defendant  was  indicted  for  theft  of  a 
geliling,  the  property  of  H.  Franks;  on  the 
trial  it  appeared  that  the  owner's  name  was 
Frank;  a  nolle  prosequi  was  entered,  against 
defendant's  protest;  a  new  indictment  was 
found,  charging  the  theft  from  H.  Frank; 
defeudant  pleaded  once  in  jeopardy.  Held, 
not  a  valid  plea,  the  name  not  being  the 
same,  nor  idem  sonans.  Farckman  v.  State, 
28  R.  435. 

81.  Discharge)  of  jury  before  ver- 
dict. — 1.  Power  to  discharge  Jury,  and  when 
no  jeopardy.* — The  constitutional  protec- 
tion from  being  twice  put  in  jeopardy  means 
that  no  one  shall,  after  an  acquittal  or  con- 
viction, be  tried  again  for  the  same  offense; 
and  it  does  not  prohibit  a  court,  in  the  ex- 
ercise of  its  sound  discretion,  from  dis- 
charging a  jury  in  a  criminal  case  without 
the  prisoner  s  consent.  Price  v.  State,  72  D. 
195;  Ex  parte  McLaughlin,  10  R.  272. 

Where  the  defendant  has  been  put  on  his 
trial,  and  the  jury  are  unable  to  agree  upon 
a  verdict,  the  court  can,  in  its  discretion, 
even  against  the  consent  of  the  defendant, 
discharge  the  jury;  and  this  will  not  be  a 
bar  to  a  trial  before  another  jury  for  the 
same  offense.  State  v.  Woodruff,  2  D.  122; 
Pricey.  State,  72  D.  195. 

The  only  causes  for  which  a  jury  may  be 
discharged  after  they  are  charged  with  the 
trial  of  a  capital  offense  are,  —  1.  The  oonsent 
of  the  prisoner;  2.  Illness  of  one  of  the  jury, 
the  prisoner,  or  the  court;  3.  Absence  of 
one  of  the  jurymen;  4.  The  impossibility  of 
their  agreeing  on  a  verdict.  State  v.  McKee, 
21  D.  499. 

A  jury  may  be  discharged  owing  to  the 
sickness  of  one  of  the  jurors,  even  after  they 
have  heard  the  evidence  and  retired.  Hector 
v.  State,  22  D.  454. 

*  See  note  on  the  discharge  of  the  Jury  without 
a  verdict,  I  D.  176, 177. 

That  inability  of  jury  to  agree  authorises  their 
discharge  in  criminal  cases,  see  note,  13  D.  547,  Us. 
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The  discharge  of  a  jury  in  a  criminal  case, 
after  the  commencement  of  the  trial,  on 
account  of  the  sickness  of  one  of  the  jurors, 
does  not  avail  the  prisoner  as  a  defense  on  a 
subsequent  trial  on  the  same  indictment; 
although,  under  a  statute,  the  presiding 
judge  was  authorized  to  summon  another 
juror  in  the  place  of  the  one  so  discharged, 
and  commence  the  trial  anew,  and  being 
requested  by  the  prisoner's  counsel,  refused 
so  to  do.     Mixon  v.  State,  28  R.  586. 

The  power  of  discharging  a  jury  exists  in 
cases  of  extreme  and  absolute  necessity,  and 
may  be  exercised  without  operating  as  an 
acquittal  of  the  defendant;  it  extends  to 
felonies  and  misdemeanors,  and  lies  where 
the  jury,  from  the  length  of  time  they  have 
been  considering  a  cause,  and  their  inability 
to  agree,  may  fairly  be  presumed  as  never 
likely  to  agree.  People  v.  Ooodwin,  9  D.  20t| 
State  v.  Moor,  12  D.  541. 

A  jury,  if  unable  to  agree,  may,  even 
in  a  criminal  case,  be  discharged  at  the  end 
of  the  term,  and  also  in  other  cases  of  In- 
evitable necessity.  State  v.  Moor,  12  IX 
541. 

The  jury  in  a  capital  ease,  when  unable 
to  agree  on  a  verdict,  may  be  discharged, 
and  the  prisoner  again  put  on  trial.  Com.  v. 
Purchase,  13  D.  452. 

The  dismissal  of  the  jury  impaneled  in  a 
criminal  case  does  not  entitle  the  prisoner  to 
a  discharge  if  caused  by  illness  of  the  pre* 
siding  judge,  incapacitating  him  from  attend- 
ing to  the  duties  ot  the  trial.  Nugent  v.  State, 
24  D.  746. 

If  a  jury  fails  to  agree  upon  verdict,  upon 
a  trial  of  a  defendant  for  larceny,  before  the 
term  of  court  expires,  and  when  the  term 
expired,  they,  without  agreeing  upon  a  ver- 
dict, dispersed,  and  defendant  was  also  al- 
lowed to  go  at  large,  —held,  that  the  prose 
cuting  attorney  ought,  without  leave  el 
court,  cause  a  capias  to  issue  against  him. 
and  cause  him  to  te  again  put  on  trial.  Seats 
v.  TUletson,<I6  V.  4M. 

On  the  trial  of  several  jointly  indicted  for 
assault  and  battery,  they  pleaded  that  on  a 
former  trial  the  judge  discharged  the  jury 
pending  the  trial,  without  defendants*  con- 
sent, because  one  of  jurors  was  discovered 
to  be  a  surety  upon  recognisance  in  the 
cause  entered  into  by  one  of  the  defendants 
before  the  trial  Held,  bad.  Com.  v.  Mc- 
Cormick,  39  R.  423. 

2.  When  such  discharge  wUl  bar  further 
prosecution.  — A  person  is  ones  in  jeopardy 
whenever  he  has  neon  given  in  charge,  on  a 
legal  indictment,  to  a  regular  jurv,  and  that 
jury  is  unnecessarily  discharged,  and  the 
discharge  is  equivalent  to  a  verdict  of  ac- 
quittal.    WrigU  v.  State,  61  D.  90. 

Defendant  was  tried  for  murder;  the 
jury  disagreed,  and  in  the  absence  of  de- 
fendant, were  discharged  by  the  oourt. 
Held,  that  a  further  prosecution  of 
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ant  waa  barred,  because  of  the  discharge  in 
his  absence.    State  ▼.  Wilson,  19  R.  719. 

Where  a  jury,  in  a  capital  case,  retired  at 
twelve  o'clock  on  Saturday  night  for  delibera- 
tion, and  were  discharged  at  six  o'clock  the 
next  evening,  before  verdict,  because  "it 
appeared  they  could  not  agree,  * — held,  that 
the  prisoner  was  entitled  to  be  discharged, 
although  the  term  expired  on  Saturday. 
8taU  ▼.  McOtmsey,  30  R.  90. 

A  jury  was  impaneled  and  sworn,  the 
indictment  was  read,  and  the  prisoner  pleaded 
not  guilty.  Then  the  state's  attorney  moved 
to  postpone  till  a  later  day  of  the  same  term, 
on  the  ground  that  his  witnesses  were  not 
in  court.  The  prisoner  objected,  but  the 
motion  was  granted,  and  the  jury  discharged. 
Held,  that  the  prisoner  was  in  ieopardy,  and 
could  not  again  be  put  on  trial  even  at  the 
same  term.     Pkano  v.  State,  64  R.  511. 

A  jury  was  sworn  to  try  an  indictment 
for  murder,  and  by  consent  of  the  prisoner 
waa  allowed  to  separate  overnight,  before 
the  case  had  been  opened.  The  next  day 
the  court  ordered  the  jury  discharged,  and 
a  new  one  impaneled.  The  prisoner  ob- 
jected, and  pleaded  former  jeopardy.  Held, 
that  the  plea  should  have  been  sustained. 
UUands  v.  Com.,  56  R.  235. 

3.  Withdrawing  a  juror*  —  After  a  pris- 
oner has  pleaded  to  an  indictment,  and  the 
jury  have  been  sworn,  and  evidence  offered, 
if  the  prosecution,  without  the  prisoner's 
consent,  withdraw  a  juror  merely  because 
they  are  unprepared  with  evidence,  the 
prisoner  cannot  afterward  be  tried  on  the 
same  indictment,  and  if  tried,  it  is  a  good 
cause  for  arrest  of  judgment.  People  v. 
Barrett,  2  D.  239. 

If  a  juror  has  fraudulently  procured  him- 
self to  be  put  on  the  jury  to  acquit  the 
prisoner  of  murder,  the  judge  may  direct 
the  withdrawal  of  a  juror,  even  if  the  pris- 
oner was  innocent  of  the  fraud,  and  this 
constitutes  no  jeopardy.  State  ▼.  Washing- 
ton, 45  R.  700. 

82.  Defective  verdict.*  — Where  de- 
fendant pleads  not  guilty  and  former  ac- 
quittal, and  goes  to  trial  upon  both  these 
issues,  he  is  entitled  to  a  verdict  upon  each 
of  them;  and  where  the  jury  return  a  ver- 
dict only  upon  the  plea  of  not  guilty,  no 
judgment  can  be  legally  entered  upon  it 
Dominiek  v.  State,  91  D.  496. 

Upon  a  trial  for  murder,  a  verdict  of 
guilty  was  received  and  the  jury  discharged, 
in  the  absence  of  the  prisoner,  who  was  con- 
fined in  jail.  The  verdict  was  for  such  irregu- 
larity set  aside  on  defendant's  motion,  and 
the  defendant  was  again  arraigned  for  trial 
upon  the  same  indictment.  Held,  that  he 
had  been  once  in  jeopardy,  and  could  not  be 
tried  again  for  the  same  offense.  Nolan  v. 
Stale,  21  R.  281. 

•When  verdict  of  acquittal  may  be  vacated, 
see  note,  27  D.  471-180. 
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88.  Former  Acquittal,  when  a  bar.* 
—  1.  General  rules.  —  The  legal  import  of  the 
term  autrefois  acquit  is,  that  it  is  a  plea  made 
by  a  defendant,  indicted  for  a  crime  or  mis- 
demeanor, that  he  has  been  formerly  tried 
and  acquitted  of  the  same  offense.  State  v. 
Hornsby,  41  D.  314. 

To  sustain  such  a  plea,  a  legal  acquittal,  by 
judgment  upon  trial,  by  verdiot  of  a  petit 
jurv,  must  be  shown.    lb. 

A  plea  of  acquittal  or  conviction  upon  a 
good  indictment,  although  no  judgment  was 
ever  rendered  thereon,  is  a  good  plea  in  bar 
to  a  second  indictment  for  the  same  offense. 
State  v.  Norvell,  24  D.  458. 

A  pica  in  bar  of  a  former  acquittal  or 
oonviotion  must  not  only  show  that  the 
same  question  was  tried,  but  that  the  same 
cause  of  action  was  adjudicated  between 
the  parties.   Eastman  v.  Cooper,  26  D.  600. 

The  plea  of  autrefois  acayU  is  good  wher- 
ever the  facts  charged  in  the  indictment 
would,  if  proved,  have  procured  a  conviction 
on  a  prior  indictment  under  which  the  pris- 
oner has  been  acquitted.  Durham  ▼.  People, 
39  D.  407;  Dinkeuv.  Com.,  55  D.  542;  Dom~ 
inick  v.  State,  91  D.  496. 

2.  What  ie  such  an  acquittal  as  will  eont*% 
tute  a  bar.  —  An  acquittal  on  an  indiotment 
for  seduction  is  a  good  plea  in  bar  of  a  subse- 
quent indictment  charging  the  same  offense 
as  fornication  and  bastardy.  Dinkey  ▼•  Com.9 
55  D.  542. 

An  acquittal  for  stealing  a  horse  is  a  bar  to 
a  prosecution  for  stealing  a  wagon  and  har- 
ness, where  the  defendant,  by  the  same  act 
and  with  the  same  intent,  took  a  horse, 
wagon,  and  harness  from  another,  and  two 
indictments  were  found,  one  for  stealing  the 
horse,  the  other  for  stealing  the  wagon  and 
harness,  and  on  a  trial  for  stealing  the  horse, 
the  defendant  was  acquitted.  Fisiier  v.  Conu 
89  D.  620. 

On  a  trial  for  murder,  the  dismissal  of  the 
indictment  because  of  a  variance  regarding 
the  date  of  the  killing,  at  the  prosecutors 
request,  after  plea  of  not  guilty,  the  swear- 
ing of  witnesses,  and  a  statement  of  the 
case  to  the  jury  by  counsel  on  both  sides, 
operates  an  acquittal  which  will  bar  a  further 
prosecution.     Let  v.  State,  7  R.  611. 

Where  the  same  act  results  in  the  death 
of  two  or  more  persons,  and  the  person  com- 
mitting the  act  is  convicted,  or  acquitted  on 
the  trial  of  an  indictment  for  the  murder  of 
one,  he  cannot  be  indicted  for  the  murder  of 
the  other.     Clem  v.  State,  13  R.  3C9. 

An  acquittal  on  a  complaint  for  keeping 
a  tenement  for  the  illegal  keeping  and  the 
illegal  sale  of  intoxicating  liquors  from  Jan- 
uary 1st  to  May  28th,  is  a  bar  to  a  complaint 
for  the  like  offense  from  January  1st  to  August 
20th  of  the  same  year,  as  the  same  evidence 
which  would  have  warranted  a  conviction 

*  Plea  of  former  acquittal,  when  sustainable, 
see  note,  41 R.  475-477. 
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on  the  first  would  wamni  a  conviction  on 
the  second  complaint.  Com,  ▼.  Bobmxm,  80 
R.674. 

An  acquittal  of  anon  of  a  mill  is  a  bar  to 
a  subsequent  prosecution  for  anon  of  book* 
of  account  at  the  same  tuna,  State  v.  Col* 
gate,  47  R.  607. 

An  indictment  for  murder  was  regularly 
brought  on  for  trial,  a  jury  impaneled  and 
sworn,  evidence  mtrodueed,  and  the  case 
submitted.  After  the  jury  had  considered 
of  their  verdict  for  nearly  four  days,  the 
court  ordered  the  sheriff  to  inquire  of  them 
if  they  had  agreed  upon  a  verdict.  They 
replied  that  tney  "had  not,  and  oould  not 
agree  upon  a  verdict,"  which  reply  was  re- 
ported to  the  court,  whereupon  the  court 
adjourned  for  the  term.  Held,  that  the  pro- 
ceedings of  the  court  were  irregular,  and 
operated  as  an  acquittal  of  the  defendant, 
and  a  bar  to  a  second  trial  for  the  same  of- 
fense.    People  ▼.  Cage,  17  R.  436. 

Defendant  was  indicted  "  for  robbery  in 
the  first  degree,"  which  was  a  sufficient  in- 
dictment for  larceny.  Upon  the  trial  the 
jury  found  him  guilt?  ©f  robbery  "  in  the 
second  degree."  The  verdict  was  set  aside, 
as  there  were  no  degrees  in  robbery.  Sub- 
sequently, the  defendant  was  again  tried 
upon  the  same  indictment,  and  convicted  of 
larceny.  Hela\  error;  as  the  defendant 
could,  upon  the  first  trial,  have  been  con- 
victed of  either  robbery  or  larceny,  but  was 
lawfully  convicted  of  neither,  the  verdict 
operated  as  an  acquittal  State  v.  Brannon, 
17  R.  643. 

Defendant  was  severally  indicted  for  two 
murders.  After  he  had  been  arraigned  on 
one  indictment,  and  the  trial  was  com- 
menced, the  other  indictment  was  accident- 
ally substituted,  and  was  taken  out  by  the 
jury,  and  on  it  they  brought  in  a  verdit  of 
guilty,  which  was  entered,  and  the  jury  dis- 
charged. Held,  to  amount  to  an  acquittal 
of  the  charge  in  the  indictment  on  which 
he  was  arraigned,  and  that  he  oould  not  be 
again  tried  therefor  on  a  new  indictment. 
Teat  v.  State,  24  R.  708. 

8.  When  the  plea  cf  former  acquittal  will 
not  avail  «—  A  person  discharged  under  the 
habeas  corpus  act  from  prison,  being  com- 
mitted on  a  charged  of  murder,  was  held  not 
to  be  protected  thereby  from  a  subsequent 
prosecution  on  the  same  charge.  State  v. 
Fleg,  4  D.  683. 

A  trial  and  acquittal  of  a  criminal,  by  the 
court  sitting  without  a  jury,  is  not  available 
under  the  plea  of  autrefois  acquit,  upon  a 
second  trial  for  the  same  offense,  where  upon 
the  first  trial  the  state  had  insisted  upon  a 
jury.     SUUe  v.  Mead,  30  D.  661. 

An  acquittal  of  larceny  is  no  defense  to 
an  indictment  for  procuring  goods  by  false 
pretenses,  although  an  attempt  was  made  to 
procure  a  conviction  of  the  larceny  upon  the 
tame  evidence  introduced  to  support  toe  sub- 
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sequent  prosecution  for  obtaining  goods  bw 
false  pretenses.  Domimkk  v.  State,  91  DL 
406. 

Neither  an  acquittal  upon  an  indictment 
for  larceny,  nor  a  conviction  upon  an  in- 
dictment for  receiving  stolen  goods,  is  a  bar 
to  a  subsequent  indictment  charging  the 
same  respondent  with  being  an  accessary 
before  the  fact  to  the  stealing  of  the  same 
goods.     State  v.  Lartin,  6  R.  456. 

Where  one,  being  imprisoned  and  await- 
ing trial  on  a  criminal  charge,  escapes,  and 
being  rearrested,  is  tried  and  acquitted  of  such 
charge,  he  cannot  maintain  such  acquittal  in 
bar  of  an  information  for  such  an  escape, 
under  a  statute  providing  for  the  punish- 
ment  of  any  person  escaping  "before  con- 
viction."   State  ▼.  Lewis,  27  R.  113. 

To  an  indictment  for  an  attempt  to  produce 
a  miscarriage,  an  acquittal  on  an  indictment 
for  murder  of  an  unborn  child  by  an  attempt 
to  produce  a  miscarriage  is  no  bar.  State  ▼. 
Elder,  82  R.  60. 

An  acquittal  as  principal  in  a  murder  is 
no  bar  to  an  indictment  as  accessary  before 
the  fact  in  the  same.  State  v.  BumeU,  42  R. 
686. 

On  a  prosecutioii  for  adultery,  the  former 
acquittal  of  the  oo-defendant  cannot  be 
pleaded  in  bar.     Alamo  v.  State,  40   R. 

Where  two  are  murdered  by  the  same  act, 
conviction  or  acquittal  as  to  one  does  not  bar 
a  prosecution  to  the  other.  People  v.  Majors, 
52  R.  295;  Teat  v.  StaU,  24  R.  706;  State  v. 
Nash,  41  R.  472. 

Where  goods  of  two  different  owners 
were  stolen  at  the  same  time,  an  acquittal 
on  an  indictment  for  stealing  the  goods  of 
one  will  not  bar  an  indictment  for  stealing 
the  goods  of  the  other.  Alexander  v.  State, 
57  R.  617. 

84.  Acquittal  on  one  of  several 
counts.  •  —  It  wul  be  putting  a  man  in  jeop- 
ardy, when,  having  been  found  guilty  on  one 
of  three  counts,  he  moved  for  a  new  trial, 
and  is  pot  again  on  trial  on  all  three  counts; 
and  if  on  suoh  second  trial  he  is  acquitted 
on  the  count  upon  which  he  was  before 
found  guilty,  he  will  be  entitled  to  be  dis- 
charged.   Campbell  v.  State,  30  D.  417. 

Upon  the  trial  of  an  indictment  charging 
both  burglary  and  larceny,  the  prisoner  was 
found  guilty  of  the  former.  The  judgment 
was  reversed  on  error,  and  a  new  trial  was 
had  upon  the  same  indictment,  when  the 
jury  found  a  verdict  of  guilty  of  larceny,  and 
were  discharged.  Held,— I.  That  the  first 
verdict  was  an  acquittal  of  larceny,  and  the 
second  verdict  therefore  a  nullity;  2.  That 
the  jury  ought  to  have  found  a  verdict  as  to 
the  burglary,  and  their  discharge  without 
doing  so  operated  as  an  acquittal  of  the  bur- 
glary.    Belly.  State,  17  R.  40. 

*  Conviction  or  acquittal  of  groatcr  crisse,  ess 
nofeMIXMl-M. 
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a  bar  or  discharge  of  any  other  distinct  of- 
fense.     lb. 

A  plea  of  autrefois  convict  in  one  state  it 
not  conclusive  in  another,  although  it  will 
be  favorably  regarded  if  the  offense  has  been 
folly  expiated  by  punishment;  but  mere 
jeopardy  in  such  other  state,  without  con- 
viction and  punishment,  will  be  of  no  avail. 
Marshall  v.  State,  29  R.  363. 

A  conviction  of  assault  is  not  a  bar  to  s 
subsequent  indictment  for  murder,  where  the 
victim  subsequently  dies  from  the  effects  of 
the  assault  Johnson  v.  State,  53  R.  385j 
Curtis  v.  State,  58  R.  635. 

On  a  trial  for  aggravated  assault,  the  de- 
fendant pleaded  a  Former  conviction  before 
a  justice  of  the  peace.  It  appeared  that  the 
Justice  acted  without  affidavit  or  warrant, 
that  no  witnesses  were  examined,  and  that 
defendant  pleaded  guilty  of  simple  assault. 
Held,  no  bar.     Warriner  v.  State,  30  R.  124. 

The  prisoner  having  been  indicted  for 
murder,  the  statute  was  so  amended  as  to 
render  it  illegal  to  convict  him  of  murder, 
and  without  any  saving  clause,  but  net  so  as 
to  affect  the  crime  of  manslaughter.  He 
was  then  tried  and  convicted  of  murder. 
Held,  that  he  might  be  subsequently  tried 
under  the  same  indictment  for  manslaughter. 
Qarvey's  Case,  49  R.  358. 

86.  Conviction  fraudulently  pro- 
cured.*—  That  a  former  conviction  was 
procured  by  the  fraud  of  defendant,  before  a 

Iustioe  of  the  peace,  under  the  small -offense 
aw,  is  a  good  replication  to  a  plea  of  former 
conviction.  State  v.  Colrin,  54  D.  58;  State 
v.  Simpson,  41  R.  269;  McFarland  v.  State, 
60  R.  867. 

That  a  former  conviction  was  procured 
without  the  justice  hearing  evidence  is  a 
good  replication  to  a  plea  of  former  convic- 
tion.   State  v.  Colvtn,  54  D.  58. 

Where  one  who  had  committed  an  assault 
and  battery  procured  himself  to  be  com- 
plained of  before  a  justice  of  the  peace,  and 
submitted  to  a  trifling  fine  imposed  by  the 
justice,  with  the  design  of  avoiding  a  subse- 
quent complaint  by  the  person  assaulted, 
and  a  possibly  severer  punishment,  such  ono- 
viction  is  no  oar  to  a  subsequent  indictment. 
Waikins  v.  StaU,  34  R.  273. 

87.  Conviction  of  lesser  offense.  •» 
—  When  one  felony  becomes  an  ingredient 
of  a  superior  one,  the  defendant  cannot  be 
convicted  of  both  offenses.  State  v.  Cooper, 
25  D.  490. 

Defendant  cannot  be  oonvioted  for  two  dis- 
tinct felonies  growing  out  of  the  same  iden- 
tical act,  where  one  is  a  necessary  ingredient 
in  the  other;  and  if  the  state  prosecutes  the 
lesser  offense  to  a  conviction,  such  convio- 


80.  Former  conviction,  when  a  bar.* 
— A  conviction,  judgment,  and  execution 
upon  one  indictment  tor  a  felony  not  capital 
is  a  bar  to  all  other  indictments  for  felonies 
sot  capital  oommitted  previous  to  such  con- 
viction.   Crenshaw  v.  State,  17  D.  788. 

A  prisoner  who  has  been  oonvioted  of 
anon  cannot  afterwards  be  tried  on  an  in- 
dictment for  murder  for  the  commission  of 
the  same  arson,  where  the  statute  imposes 
the  penalties  of  murder  for  such  arson.  8taU 
v.  Cooper,  25  D.  490. 

Conviction  before  a  justice  of  the  peace, 
and  performance  of  sentence  imposed,  con* 
stitute  a  bar  to  an  indictment  for  the  same 
offense,  although  the  judgment  upon  which 
the  sentence  was  rendered  was  so  defective 
that  it  would  have  been  reversed  on  error. 
Com.  v.  Loud,  37  D.  139. 

The  verdict  itself,  in  a  criminal  case,  con* 
stitutes  a  bar  to  a  second  prosecution, 
whether  such  verdict  be  followed  by  judg- 
ment or  not.    Mount  v.  State,  45  D.  542. 

A  former  conviction  under  an  unconstitu- 
tional law  having  been  acquiesced  in  by  the 
accused  is  a  bar  to  a  second  prosecution  for 
the  name  offense.  MeOmmo  v.  State,  49  D. 
697. 

One  who  has  been  convicted,  and  has  suf- 
fered the  penalty  prescribed  by  law,  under 
a  void  indictment,  cannot  be  again  prose- 
cuted for  the  same  offense,  sembU,  Kohl: 
heimer  v.  State,  Tl  D.  689. 

The  theft  of  several  articles  at  ens  time 
and  by  one  act  constitutes  but  one  crime, 
and  a  judgment  of  conviction  or  acquittal  of 
the  theft  of  one  of  the  articles  is  a  bar  to 
prosecution  for  the  theft  of  the  others.  Quit- 
wow  v.  State,  28  R,  396;  Hudson  v.  State,  35 
R.  732. 

A  conviction  of  robbery  is  a  bar  to  a  subse- 
quent indictment,  founded  on  the  same  trans- 
action, for  assault  with  intent  to  murder. 
Wilcox  v.  State,  40  R.  53. 

Defendant  was  indicted,  and  held  to  bail 
In  a  superior  court,  on  the  charge  of  keeping 
open  a  tippling-house  on  Sunday,  April  4, 
1873.  Pending  the  indictment,  he  was  pros- 
ecuted and  oonvioted  in  an  inferior  court  for 
the  same  offense,  oharged  to  have  been  com- 
mitted June  8,  1873.  On  the  trial  of  the  in* 
dictment  he  pleaded  such  conviction,  and 
alleged  that  the  indictment  and  the  convic- 
tion were  for  one  and  the  same  offense. 
Held,  that  the  plea  was  good.  Maher  v. 
State,  21  R.  269. 

One  indicted  for  horse-stealing  cannot 
plead  as  a  defense  to  the  charge  that  the 
crime  was  committed,  if  at  all,  prior  to  a 
conviction  against  him  for  negro-stealing, 
for  which  he  nad  received  a  pardon.  Haw- 
kin*  v.  State,  27  D.  641. 

Neither  a  conviction  nor  pardon  for  a  par- 
ticular offense  can,  in  Alabama,  operate  as 

*  Con  vie:  Ion  of  felony,  when  bars  farther  pros- 
ecution, see  note.  17  D.  791-796. 


•  Verdict  of  acquittal  procured  by  fraud  oi 
trickery,  see  note,  37  D.  475-478. 

t  Conviction  or  acquittal  of  lesser  offense,  whet 
bar  to  prosecution  for  greater,  in  which  it  Is  la- 
eluded,  see  notei,  86  EL  839-846;  68  D.  644-64*. 
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tlon  will  be  a  bar  to  an  indictment  for  the 
higher  offense.  State  v.  Cooper,  25  D.  490; 
Dinkey  v.  Com.,  55  D.  542;  Jones  t.  oVofc,  (12 
D.  550. 

A  party  convicted  of  manslaughter  on  an 
indictment  for  murder  cannot  be  again  in- 
dicted for  the  same  murder.  8tate  v.  Horneby, 
41  D.  314;  State  v.  Norvell,  24  D.  458;  #t«rt 
v.  State,  59  D.  225;  £tafe  v.  Martin,  11  B. 
567;  State  v.  £e&fcm,  14  R.  748. 

In  contemplation  of  law,  the  jury  in  such 
ease  return  two  verdicts,  one  acquitting  the 
accused  of  the  higher  crime  charged  in  the 
indictment,  the  other  finding  him  guilty  of 
an  inferior  crime.    Hurt  v.  State,  59  D.  225. 

A  conviction  of  a  misdemeanor  cannot  bo 
had  under  an  indictment  for  felony,  and 
therefore  an  aoauittai  of  a  felony  is  no  bar 
to  another  indictment  for  the  same  act, 
charging  it  as  a  misdemeanor.  Dinkey  v. 
Com.,  55  D.  542. 

A  verdict  of  manslaughter  upon  a  trial  for 
murder,  being  in  effect  an  acquittal  of  the 
charge  of  murder,  where  the  judgment  upon 
the  verdict  of  manslaughter  is  reversed 
upon  a  writ  of  error,  the  implied  verdict  of 
acquittal  remains  unaffected,  as  the  writ  of 
error  brought  to  the  consideration  of  the 
court  only  such  proceedings  of  the  court  be- 
low as  were  prejudicial  to  the  accused  In 
such  a  case,  the  prisoner  cannot  be  again  in- 
dicted for  murder.    Hurt  v.  State,  59  D.  225. 

A  verdict  of  assault  and  battery  on  an  in- 
dictment for  stabbing  is  a  bar  to  another 
indictment  for  stabbing,  as  on  an  indictment 
for  the  greater  offense  the  verdict  may  be 
for  the  lesser.     WhUden  v.  State,  71  D.  181. 

A  former  conviction  of  assault  and  battery 
is  no  bar  to  an  indictment  for  manslaughter, 
where  the  injuries  resulted  in  death  after  the 
former  conviction,  State  v.  LUUedeld,  35  R. 
335. 

Where  two  indictments  for  a  felonious 
taking  of  goods  were  found  against  a  pris- 
oner, one  charging  him  with  burglary  and 
larceny,  and  the  other  with  robbery,  and 
under  the  first  indictment  he  was  convicted 
of  larceny,  —  held,  that  he  could  not  be  tried 
upon  the  second  indictment.  State  v.  Lewie, 
II  D.  741. 

88.  Same  act  offense  against  state 
and  federal  laws. — The  same  act  may 
constitute  a  criminal  offense  against  the 
United  States,  and  also  against  the  state  in 
which  it  is  committed,  and  punishment  by 
the  one  cannot  be  pleaded  in  bar  to  a  convic- 
tion by  the  other.  Selling  liquor  to  Indians 
in  the  territory  of  Oregon  is  such  an  offense. 
Oregon  v.  Coleman,  75  U.  554. 

89.    against     city    ordinance 

and  state  law.  —  Acquittal  in  a  state  court, 
on  a  prosecution  by  the  state  for  assault  and 
battery,  will  not  protect  the  accused  from 
subsequent  trial  and  conviction  in  a  munici- 
pal police  court,  under  a  city  ordinance, 
upon  the  charge  of  disorderly  conduot  in 
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state  of  facts  are  involved  in  both  trials. 

MtRea  y.  Mayor,  27  R.  390. 

Conviction  and  punishment  under  a  city 
ordinance  for  keeping  a  gaming-house  is  no 
bar  to  a  prosecution  for  the  same  offense  by' 
the  state.    Greenwood  v.  State,  32  R.  539. 

When  an  obstruction  of  a  highway  is  de- 
clared by  statute  to  be  an  indictable  nui- 
sance, and  was  previously  punishable  by  a 
penal  suit  in  the  name  of  the  town,  a  judg- 
ment under  the  statute  is  not  a  bar  to  a  pro- 
ceeding under  the  other,  and  the  provision 
for  such  penal  suit  is  not  repealed  by  the 
provision  for  indictment.  Wragg  v.  Pam 
Township,  34  R.  199. 

A  general  statute  prohibited  keeping  open 
tippling-houses  on  Sunday.  Subsequently,  a 
city  charter  gave  the  oity  "  exclusive  power 
to  license,  tax,  restrain,  prohibit,  ana  sup- 
press tippling-houses  "  in  the  city.  The  city 
enacted  an  ordinance  prohibiting  the  keeping 
open  of  any  place  for  the  sale  of  intoxicating 
liquors  "between  midnight  and  five  o'clock, 
a.  M.,  of  the  day  following."  The  defendant 
was  convicted,  under  the  statute,  of  keeping 
open  a  tippling- house  on  Sunday,  in  that  city. 
Held,  error.  Huf smith  v.  People,  54  R.  550. 
90.  JSffbct  of  obtaining  a  new  trial. 
—  Where  the  conviction  of  one  indicted  for 
felony  is  set  aside,  the  court  may  order  a  new 
triaL  The  prisoner  is  not  entitled  to  be  dis- 
charged upon  the  ground  that  a  new  trial 
would  put  him  twice  in  jeopardy  for  the  same 
offense.     Younger  v.  State,  98  u.  791. 

The  plea  of  once  in  jeopardy  cannot  avail 
a  prisoner,  upon  proof  of  a  former  conviction 
before  a  lawful  jury,  upon  a  good  indictment, 
when  such  conviction  has  been  set  aside  by 
the  appellate  court*  on  the  prisoner's  motion, 
for  errors  occurring  on  the  triaL  Sutci^fe  v. 
State,  51  D.  459;  Younger  v.  State,  98  D.  791. 
Where  a  statute  provided  that  "the  grant- 
ing of  a  new  trial  places  the  parties  in  the 
same  position  as  if  no  trial  had  been  had,'* 
and  the  defendant  was  convicted  of  man- 
slaughter on  an  information  charging  mur- 
der, and  a  new  trial  was  granted  on  his  own 
motion,  —  held,  that  the  defendant  had 
waived  the  constitutional  safeguard  against 
being  twioe  put  in  jeopardy  for  the  same  of- 
fense, and  that  on  the  second  trial  he  could 
be  convicted  of  murder.  State  v.  McCord, 
12  B.  469.  Contra,  People  v.  QOmore,  60  D. 
620;  State  v.  Martin,  11  R.  567. 

A  person  indicted  for  murder  in  the  first 
degree  was  convicted  of  murder  in  the  second 
degree,  and  obtained  a  new  trial.  Held,  1. 
That  on  the  second  trial  he  could  not  be  tried 
for  or  convicted  of  a  higher  crime  than  mur- 
der in  the  second  degree;  and  2.  That  a 
statute  providing  that  "fee  granting  of  a 
new  trial  places  the  parts*  in  the  same  po- 
sition as  if  no  trial  ha*  Veen  had,"  could  not 
constitutionally  be  construed  to  authorise'  a 
conviction  of  murder  in  the  first  degree  en 
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tne  second  trial.      Johnson  v.  State,  21  R. 
164.     Contra,  Bohanan  v.  Stote,  53  R.  791. 

91.  How  former  jeopardy  should  be 
pleaded  and  proved.  *  —  The  plea  of  autre- 
fois conoid  is  a  special  plea  in  bar  of  the 
prosecution  pending;  and  in  order  to  plead 
the  same  with  effect,  the  crime  must  l>e  the 
■am*  for  which  the  defendant  was  previously 
convicted  upon  a  sufficient  indictment.  State 
v.  Foster,  58  D.  678;  Roberts  r.  State,  68  D. 
628. 

Upon  a  trial  of  the  question  of  former  con* 
victton,  the  original  papers  and  transcripts 
of  the  journals  of  the  supreme  court  and  of 
Um  common  pleas  are  admissible  in  evidence, 
instead  of  the  record,  when  no  formal  record 
has  been  made.     Sutclife  v.  State,  51  D.  469. 

Submitting  issues  of  not  guilty  and  former 
acquittal  to  the  jury  at  the  same  time  is  ir- 
regular; but  where  the  defendant  in  a  case 
of  misdemeanor  tenders  the  two  pleas,  and 
goes  to  trial  upou  them,  he  is  presumed  to 
have  waived  the  irregularity.  Domkdck  v. 
State,  91  D.  496. 

A  plea  to  an  indictment  that  the  offense, 
if  committed,  was  committed  in  H.  County, 
and  that  after  the  commitment  of  the  offense, 
an  examining  court  of  H.  County  had  ac- 
quitted the  defendant,  and  a  profert  of  the 
record  of  said  examining  court  was  held  not 
to  be  supported  by  the  record  of  such  exam- 
ining court.     Com.  v.  SomervUle,  5  D.  514. 

A  plea  of  autrefois  convict  to  an  indictment 
for  mayhem  was  held  not  to  be  supported  by 
the  record  of  an  action  prosecuted  by  the 
assaulted  person,  in  which  the  declara- 
tion charged  the  beating  and  fracturing  of 
the  skull,  etc.,  in  terms  seeming  to  show 
the  offense  to  be  the  same,  and  in  which  the 
prosecutor  recovered  damages  from  the  de- 
fendant,   lb. 

Indictment  for  the  murder  of  A;  plea, 
former  acquittal  of  the  murder  of  B,  which 
crime  "was  and  is  identical  in  all  its  parts, 
incidents,  and  circumstances  with  the  crime 
charged  in  the  indictment"  on  trial,  and 
that  "  the  evidence  whereby  alone  the  state 
will  attempt  to  prove  the  indictment  in  this 
cause  is  the  same  and  no  wise  different  from 
that  employed  on  the  trial "  of  the  former 
indictment.  Held,  that  the  plea  was  good 
without  an  averment  of  the  identity  of  A  and 
B.     Clem  v.  State,  13  R.  369. 

3.  Collateral  Impeachment. 

92.  General  rule  forbidding  It. — 
Judgments  of  courts  of  record  cannot  be 
contradicted  or  falsified  by  proof  aliunde; 
they  are  of  too  high  verity  to  be  impeached 
by  parol  proof.  Bank  of  Tennessee  v.  Patter* 
son,  47  D.  618.  &  P.,  Kemp  v.  Cook,  79  D. 
681. 

*  Former  acquittal  or  conviction,  plea  of,  what 
facts  sustain,  see  note,  68  D.  686-649. 

Sufficiency  of  plea  of  Jeopardy,  see  note,  77  D. 
806,  6V7. 
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The  judgment  of  a  court  of  competent 
Jurisdiction,  although  the  same  may  be  er- 
roneous, defective,  or  irregular,  is  binding 
until  reversed,  and  cannot  be  collaterally  as* 
sailed.  Moore  v.  Tanner,  17  D.  35;  Dufour 
v.  Camfranc,  13  D.  360;  Allen  v.  Huntington, 
16  D.  702;  Ocean  Ins.  Co.  v.  Francis,  19  D. 
549;  Bigelow  v.  Bigelow,  19  D.  591;  Den  v. 
AVertson,  22  D.  719;  Skinner  v.  Moore,  30 
D.  155;  Banister  v.  Higginson,  82  D.  134; 
Winslow  v.  Anderson,  32  D.  651;  Jackson  v. 
Astor,  39  D.  281;  Sunggart  v.  Harber,  39  D. 
418;  Thacker  v.  Chambers,  42  D.  431;  Suther- 
land v.  De  Leon,  46  D.  100;  Horner  v.  State 
Bank,  48  D.  355;  Ponder  v.  Moseley,  48  D. 
194;  Lynch  v.  Baxter,  61  D.  735;  Young  v. 
Lorain,  52  D.  463;  Rodgers  v.  Evans,  52  D. 
300;  Borden  v.  State,  54  D.  217;  Schulta  v. 
Schultt,  60  D.  335;  Lee  v.  Kingsbury,  62  D. 
546;  Hampsonr.  Weare,  66  D.  116;  Wallace 
v.  Brown,  76  D.  421;  Coit  v.  Haven,  79  D. 
244;  Young  v.  Rathbone,  84  D.  151;  Klaton  v. 
City  of  Chicago,  89  D.  361;  Skrine  v.  Sim- 
mons, 91  D.  771;  Pursley  v.  Hayes,  92  D. 
350;  Hartman  v.  Ogbom,  93  D.  679. 

Where  a  probate  or  surrogate  court  has 
jurisdiction,  its  orders  and  proceedings  are 
valid  till  reversed.  Palmer  v.  Oakley,  47  D. 
41;  Withers  v.  Patterson,  86  D.  643.  The 
only  inquiry  that  can  be  made  is,  Had  the 
court  competent  jurisdiction  to  render  such 
judgment?    Lynch  v.  Baxter,  51  D.  735. 

A  judgment  admitting  a  will  to  probate, 
although  the  will  is  forged,  is  conclusive 
until  reversed,  and  a  payment  to  the  execu* 
tor  of  a  debt  due  the  accessed  will  discharge 
the  same,  although  the  probate  was  after- 
wards revoked.     Moore  v.  Tanner,  17  D.  35. 

The  settlement  of  a  succession  in  the  pro- 
bate court  is  a  proceeding  in  rem  acting  on 
the  land  directly,  and  a  decree  for  its  sale 
cannot  be  collaterally  attacked.  If  the  sale 
was  without  any  necessity  existing  at  the 
time  the  order  was  made,  still  it  was  con* 
elusive  until  set  aside  in  proceedings  having 
that  object  directly  in  view;  and  the  pur- 
chaser, having  purchased  without  fraud  or 
collusion  with  the  administrator,  would  be 
protected  by  the  sale,  if  made  under  decree 
of  a  court  having  jurisdiction.  Lynch  v. 
Baxter,  51  D.  735. 

The  judgment  of  a  justice  cannot  be  im* 
peached  collaterally,  in  an  action  brought  by 
the  judgment  debtor  against  the  officer 
serving  the  execution.  Allen  v.  Martin,  25 
D.  564. 

An  order  setting  aside  a  judgment  by  de- 
fault cannot  be  attacked  collaterally.  Ben- 
der ▼.  Askew,  22  D.  714. 

The  adjudication  of  a  court-martial,  or  of 
any  other  tribunal  of  special  jurisdiction, 
cannot  be  avoided  in  a  collateral  action,  for 
irregularity  in  the  proceedings,  where  the 
court  had  jurisdiction  both  of  the  subject* 
matter  and  of  the  person,  Brown  v.  Wads* 
worth.  40  D.  674. 


2054 
9or  Index  to  Kotos  in 

A  judgment  valid  upon  its  face  cannot  be 
invalidated  upon  certiorari  and  supersedeas, 
when  it  comes  np  collaterally,  by  parol  or 
other  proof,  dehors  the  proceedings.  Witt  v. 
Russey,  51  D.  701. 

The  rale  that  a  Judgment  of  a  superior 
court  is  not  void,  bat  voidable,  besides  being 
supported  by  authority,  is  supported  by  a 
legitimate  process  of  reasoning,  predicated 
upon  the  foundation  that  amonp  the  powers 
rested  by  law  in  these  courts  is  the  power 
to  decide  upon  their  own  jurisdiction,  Bor- 
den v.  State,  64  D.  217. 

Judgments,  even  of  subordinate  state 
courts,  cannot  be  attacked  upon  habeas  ear* 
pus,  however  erroneous  they  may  be,  on  ap- 
peal or  writ  of  error,  where  jurisdiction  of 
the  person  and  subject-matter  has  been  ac- 
quired; and  this  principle  is  applicable  a  for- 
tiori to  the  judgment  of  a  federal  court. 
Williamson**  Case,  67  D.  874. 

The  judgment  of  a  particular  court  on  the 
merits,  where  made  final  by  statute,  cannot 
be  drawn  in  Question  in  another  court,  in  a 
proceeding  different  from  the  statutory  mode. 
Com.  v.  Oarrigues,  70  D.  103. 

The  validity  of  a  judgment  cannot  be  col- 
laterally inquired  into  in  a  proceeding  to 
enjoin  a  judgment  of  condemnation  of  prop- 
erty attached  under  such  judgment.  Peters 
▼.  League,  71  D.  622. 

Judgments  are  presumed  to  be  founded  on 
proper  and  sufficient  evidence,  and  they 
cannot  be  collaterally  impeached,  no  matter 
how  insufficient  the  evidence  may  in  fact 
have  been.     Cannon  v.  Cooper,  80  D.  101. 

A  judgment  against  a  non-resident  defend- 
ant baring  property  in  the  state,  the  sum- 
mons having  been  served  by  publication,  is 
conclusive  upon  the  question  whether  the 
defendant  had  property  in  the  state  to  give 
the  court  jurisdiction,  except  in  a  direct  pro- 
ceeding in  the  action  itself,  for  relief;  it  can- 
not be  collaterally  attacked  therefor.  Stone 
v.  Myers,  86  D.  104. 

Judgments  for  taxes  are  the  same  in  effect 
as  judgments  for  other  causes  of  action,  so 
far  as  concerns  the  question  whether  the 
judgment  is  voidable  or  absolutely  void. 
Mayo  v.  Ah  Loy,  91  D.  595. 

98.  Illustration*  of  the  rule.— The 
decree  of  an  orphans'  court  confirming  an 
administrator's  sale  cannot  be  impeached 
collaterally.     Van  Dyke  v.  Johns,  12  D.  76. 

A  judgment,  sentence,  or  decree  of  an  or- 
phans' court  cannot  be  impeached  on  the 
ground  that  the  will  was  forged,  or  that  the 
testator  was  non  compos  mentis,  or  that  an- 
other was  executor.  Roach  v.  Martin,  27  D. 
746. 

A  suit  is  a  collateral  action,  when  brought 
upon  an  administrator's  bond  for  failure  of 
the  administrator  to  comply  with  a  judgment 
of  the  probate  court  to  pay  over  moneys  to  a 
person  entitled  thereto,  and  is  founded  as 
well  upon  the  judgment  as  upon  the  bondit- 
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self;  and  when  the  judgment  is  offered  to 
evidence,  it  cannot  be  inquired  into  by  those 
affected  by  it,  except  for  fraud.  Ralston  v. 
Wood,  58  D.  604. 

The  failure  to  give  the  reasons  on  which  a 
judgment  is  founded  is  a  relative  nullity 
only.  Wkitehurst  v.  Hicbry,  15  D.  167. 

The  judgment  of  a  justice  of  the  peace 
cannot  be  impeached  in  an  action  of  replevin 
to  recover  goods  sold  by  authority  of  an  exe- 
cution issued  on  the  judgment,  although  the 
plaintiff  in  execution  was  the  purchaser  of 
the  goods  and  the  defendant  in  the  action  of 
replevin.     Tarbox  v.  Hays,  SI  D.  478. 

A  judgment  oonnot  be  collaterally  im- 
peached by  a  party,  on  the  ground  that  false 
testimony  was  given  at  the  trial.  Billing  v. 
Murray,  63  D.  385. 

The  legal  effect  of  a  Judgment  under  a 
statute  to  bind  lands  of  defendant,  and  sub* 

1'ect  them  to  sale,  cannot  be  impeached  col- 
aterally  by  averment  and  proof  that  the  de- 
fendant was  a  married  woman;  and  a  sale  of 
lands  thereunder  is  valid.    CaUen  v.  Ellison, 

82  D.  448. 

In  an  action  upon  a  domestio  judgment 
for  costs,  in  the  state  where  it  was  rendered, 
and  between  citizens  of  that  state,  proof  that 
the  action  in  which  it  was  rendered  was 
prosecuted  by  an  attorney,  without  authority, 
and  without  the  knowledge  of  the  party  for 
whom  he  assumed  to  act,  is  inadmissible  to 
impeach  the  judgment.  Fkvneran  v.  Leonard, 

83  D.  665. 

A  judgment  in  favor  of  "G  O.  &  Co." 
cannot  be  collaterally  impeached  on  ground 
that  no  such  party  is  known  to  the  law. 
Such  objection  should  be  made  in  the  trial 
court,  and  before  the  rendition  of  judgment 
therein.    Bennett  v.  Child,  88  D.  692. 

A  claim  was  presented  in  probate  court, 
without  notice  to  adverse  party*  and  ordered 
paid  by  said  court.  The  sheriff  was  sued  for 
failure  to  execute  a  fi.  fa,  issued  upon  said 
order,  and  upon  plea  of  nut  Utl  record,  plain- 
tiff introduced  in  evidence  said  order  of  pay- 
ment. Held,  that  it  was  properly  admitted, 
and  that  jurisdiction  of  the  subject-matter 
appearing  upon  the  face  of  said  proceedings, 
the  court  would  not  inquire  into  them  col- 
laterally.    Borden  v.  State,  54  D.  217. 

94.  Exceptions  to  the  rule.*-- A 
judgment  may  be  impeached  on  the  ground 
that  it  never  should  have  been  rendered, 
where  it  is  but  prima  fade  evidence  of  the 
defendant's  liability.  Williams  v.  Preston, 
20  D.  179. 

The  rule  that  judgment  is  not  to  be  in- 
quired into  or  reversed  by  collateral  pro- 
ceeding, except  for  fraud,  admits  of  an 
exception  in  favor  of  parties  not  privy  to  it 
who  wonld  otherwise  be  without  remedy.  So 
where  a  married  woman  was  without  other 
remedy  against  a  judgment  rendered  on  a 

*  Judgments  of  other  states,  when  Imp  nana 
able,  see  note,  11 R.  485-440. 
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warrant  of  attorney,  to  confess  judgment 
executed  by  her,  during  coverture,  it  was 
void  ab  initio,  and  did  not  require  a  reversal 
to  render  it  a  nullity  in  a  collateral  proceed- 
ing.    Caldwell  v.  Waken,  55  D.  692. 

A  party  whose  right  is  collaterally  affected 
by  a  judgment  which  is  erroneous  and  void 
for  any  cause,  but  which  he  cannot  bring  I 
error  to  reverse,  may,  without  reversing  it, 
prove  it  so  erroneous  and  void,  in  any  suit  in 
which  its  validity  is  drawn  in  question.  Vote 
v.  Morion,  50  D.  750.  Compare  Newcomb  v. 
Newcomb,  26  R.  222. 

A  grantee  in  a  prior  unrecorded  deed  from 
a  debtor  may  impeach  a  judgment  against 
such  debtor,  under  which  the  land  was  levied 
upon,  in  a  real  action  brought  by  the  judg- 
ment creditor,  by  evidence  showing  such 
judgment  erroneous  and  void,  where  he  is 
not  a  party  or  privy  thereto.  Vose  v.  M or* 
Am,  50  D.  750. 

The  right  of  a  stranger  to  question  a  judg- 
ment JU/a,,  etc,  in  a  collateral  action,  if  it 
exist,  can  only  be  commensurate  in  point  of 
time  with  the  right  of  a  party  to  the  record, 
to  avoid  such  judgment  Jt.  fa.,  etc.,  in  some 
direct  proceeding.  Swiggart  v.  Harder,  39 
D.  418. 

The  circumstances  under  which  a  judg- 
ment may  be  collaterally  impeached  by  one 
not  a  party  or  privy:  1.  Where  the  court 
rendering  it  had  no  jurisdiction  of  the  case; 
2.  Where  it  was  obtained  by  fraud  or  collu- 
sion; 3.  Where  it  was  erroneously  or  unlaw- 
fully entered  up  to  the  prejudice  of  rights  of 
third  parties.  Beyond  this,  the  law  does  not 
authorize  parties  to  proceed  in  the  collateral 
impeachment  of  judgments,  Sidensparker 
▼.  Sidensparker,  83  D.  527. 

Judgment  in  a  personal  action  not  liable 
to  any  of  these  objections,  whether  rendered 
on  default  or  after  contestation,  is  conclusive 
as  to  the  relation  of  debtor  and  creditor  be- 
tween the  parties,  as  well  as  to  the  amount 
of  indebtedness,  and  cannot  be  collaterally 
impeached  by  third  parties  in  a  subsequent 
suit,  where  such  relation  and  indebtedness 
are  called  in  question,     lb. 

The  judgment  of  a  court  of  competent 
jurisdiction  allowing  claims  is  conclusive 
when  collaterally  called  into  question;  but 
.  this  rule  does  not  apply  to  liens  set  up 
against  property  in  other  hands,  out  of 
which  satisfaction  is  sought.  McCoy  v. 
Morrow,  68  D.  578. 

The  orders  and  decrees  of  the  so-called 
court  of  probate  sitting  in  Alabama  during 
the  rebellion  are  to  be  treated  as  the  orders 
and  decrees  of  foreign  courts;  and  thev  may 
be  impeached  for  fraud,  want  of  jurisdiction, 
or  an  illegal  exercise  of  the  jurisdiction  as- 
sumed.    Mostly  v.  Tuthill,  6  R.  710. 

A  libel  for  a  divorce  was  filed  in  Massa- 
chusetts. The  cause  was  the  cruelty  and  de- 
sertion of  the  libelee.  There  was  a  trial  by 
jury.   On  the  trial  he  denied  the  charges,  and 


set  up  his  divorce  from  the  libelant  by  a  court 
of  competent  jurisdiction  in  Indiana.  She 
■ought  to  impeach  this  divorce,  on  the  grounds 
that  he  went  to  Indiana  to  procure  it,  and 
that  he  was  not  a  citizen  of  Indiana  when  he 
there  filed  his  libel.  Special  issues  were  sub- 
mitted on  these  questions,  and  on  the  ques- 
tions of  cruelty  and  desertion,  and  findings 
made  on  each  for  the  libelee.  A  general  ver- 
dict was  returned  in  his  favor.  Exceptions 
taken  by  the  libelant  were  not  sustained,  the 
full  court  being  equally  divided.  In  an  ac- 
tion in  Massachusetts  against  the  libelee  for 
the  board  of  the  libelant  subsequent  to  the 
Indiana  divorce,  — held,  that  the  validity  of 
that  divorce  was  not  established  by  the  pro- 
ceedings recited,  and  that  the  plaintiff  might 
impeach  it.     Burlen  v.  Shannon,  96  D.  733. 

95.  Right  to  impeach  judgment  for 
want  of  Jurisdiction.  —  1.  Domestic  judg* 
ments.* —  A  judgment  by  a  court  having  no 
jurisdiction  of  the  person  or  subject-matter  is 
a  nullity,  and  will  be  disregarded,  even  when  it 
comes  into  question  in  a  collateral  proceeding. 
Swiagart  v.  Harber,  30  D.  418;  Doe  v.  Tupper, 
43  D.  483;  Eslava  v.  Lepretre,  56  D.  266; 
Wallace  v.  Brown,  76  D.  421;  Pwrstey  v. 
Hayes,  92  D.  350;  Hah*  v.  Kelly,  94  D. 
742. 

The  doctrine  that  a  judgment  must  stand 
unless  reversed  for  error,  or  set  aside  for 
fraud,  does  not  apply  where  the  want  of 
jurisdiction  is  made  a  question;  this  may 
always  be  set  up  when  a  judgment  is  sought 
to  be  enforced,  or  any  l>enetit  is  claimed 
under  it.     Fitt/iugh  v.  Custer,  51  D.  728. 

A  judgment  may  be  collaterally  attacked 
on  the  ground  of  want  of  jurisdiction,  if  it  be 
a  foreign  judgment  or  a  judgment  of  a  court 
of  limited  jurisdiction,  or  the  want  of  jurisdic- 
tion is  apparent  on  the  record;  for  then  the 
jurisdiction  is  either  not  presumed,  or  the 
presumption  is  repelled  by  the  record  itself; 
and  the  judgment  is  a  nullity  if  the  want  of 
jurisdiction  in  fact  exists.  Coit  v.  Haven,  79 
D.  244. 

Want  of  jurisdiction  may  be  shown  in  an 
action  on  a  judgment,  it  seems,  where  the 
record  recites  the  jurisdictional  facts,  as  well 
as  where  the  record  is  silent.  Rape  v.  Hea» 
ton,  76  D.  269. 

The  validity  of  decree  cannot  be  collater- 
ally attacked,  for  the  purpose  of  destroying 
the  jurisdiction  of  the  court,  by  proof  of  want 
of  service  of  process.  Bridgeport  Sav.  Bank 
v.  Eldredge,  73  D.  688.  Contra,  see  Ferguson 
v.  Crawford,  26  R.  589. 

A  judgment  of  a  justice  of  the  peace  can- 
not be  impeached  in  a  collateral  action  by 
showing  by  parol  evidence  that  the  defend- 
ant was  not  served  with  process,  and  that  the 

*  Collateral  attack  on  Judgments  for  want  of 
jurisdiction,  see  notes,  94  1).  762-770;  12  !>.  866, 
866. 

That  recital  of  jurisdictional  fact  is  conclusive 
of  Jurisdiction,  see  note,  80  R.  748-7&L 
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court  never  acquired  jurisdiction  of  his  per* 
son.     Tarbox  v.  Hays,  31  D.  478. 

A  decree  of  a  prorate  court  may  be  collat- 
erally impeachea  by  showing  that  the  per- 
son affected  by  it  was  entitled  to  be  cited  to 
appear,  and  that  he  was  not  cited  and  did 
not  appear.     Palmer  v.  Oakley,  47  D.  41. 

Only  such  facts  or  circumstances  as  appear 
upon  the  faoe  of  what  constitutes  the  record 
ean  be  shown  or  relied  upon  in  support  of  a 
collateral  attack  upon  the  judgment  of  a 
court  of  superior  jurisdiction;  for  the  record 
of  such  court  imports  absolute  verity,  and 
cannot  be  collaterally  impeached  from  with- 
out    Hahn  v.  Kelly,  94  D.  742. 

Where  a  judgment  by  default  in  a  superior 
court  is  attacked  collaterally,  to  determine 
whether  the  record  shows  a  want  of  jurisdic- 
tion of  the  person  of  the  defendant  or  not, 
only  the  summons,  the  affidavit  of  the  printer, 
the  complaint  with  the  default  indorsed 
thereon,  and  the  judgment,  can  be  inspected. 
lb. 

A  judgment  of  a  court  of  general  jurisdic- 
tion cannot  be  collaterally  impeached,  on  the 
ground  that  the  court  had  no  jurisdiction  of 
the  parties  defendant,  where  the  record 
shows  a  finding  by  the  court  that  the  defend- 
ants, by  C,  their  attorney,  came  into  court, 
and  by  virtue  of  his  power  of  attorney  filed 
In  the  court,  confessed  judgment  for  the  de- 
fendants for  the  sum  of,  etc.,  notwithstand- 
ing the  power  of  attorney  on  file  was  not 
executed  by  some  of  the  defendants,  who 
were  in  fact,  at  the  time,  married  women; 
for  the  power  of  attorney  is  no  part  of  the 
record,  and  the  finding  shows  the  existence 
of  jurisdiction.  Callen  v.  Ellison,  82  D.  44a 
Orders  or  judgments  which  a  court  has  no 
power  under  any  circumstances  to  make  or 
render  are,  of  course,  null,  and  their  nullity 
may  be  asserted  in  any  collateral  proceeding 
where  they  are  relied  on  in  support  of  a 
claim  of  right.  WUlters  v.  Patterson,  86  D. 
643. 

A  judgment  of  the  United  States  circuit 
court  on  a  note  not  actually  transferred  to 
the  nominal  plaintiff  before  suit,  where  the 
original  parties  to  the  note  are  citizens  of  the 
state,  though  the  nominal  plaintiff  is  a  citizen 
of  another  state,  is  void  for  want  of  jurisdic- 
tion, and  evidence  is  admissible  to  show  that 
the  note  was  not  so  transferred,  in  an  action 
by  a  purchaser  of  land,  under  the  judgment 
agaiust  a  prior  grantee,  under  an  unrecorded 
deed,  who  was  no  party  or  privy  to  the  judg- 
ment.     Vose  v.  Morton,  50  D.  750. 

2.  Foreign  judgments,  —  If  the  judgment  of 
another  state  be  founded  upon  the  appear- 
ance of  the  defendant,  or  service  of  process 
be  actually  made  upon  him,  such  judgment 
is  conclusive,  except  so  far  only  as  it  could 
be  impeached  in  the  courts  of  the  state  where 
it  was  rendered.  But  where  the  defendant  did 
not  appear,  and  had  constructive  notice  only, 
as  by  attachment  or  publication,  the  judg- 
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ment  is  not  conclusive,  but  may  be  inquired 
into  and  impeached.  Rogers  v.  Coleman,  8  D. 
733. 

The  record  of  a  judgment  of  any  court  of 
a  sister  state  is  not  conclusive  as  to  juris- 
diction; for  to  be  entitled  to  the  fall  faith 
and  credit  mentioned  in  the  constitution, 
the  court  must  have  had  jurisdiction  of  the 
parties  as  well  as  of  the  subject-matter. 
BisseU  v.  Briggs,  6  D.  88;  Starbuck  v.  Mur- 
ray, 21  D.  172;  Wernwag  v.  Pawling,  25  D. 
317;  Fotger  v.  Columbia  Ins.  Co.,  96  D.  747. 
This  rule  is  to  protect  the  citizens  of  one 
state  from  the  effect  of  judgments  improp- 
erly rendered  against  them  by  courts  having 
no  jurisdiction  over  them.  Fmneranr.  Leon- 
ard, 83  D.  665. 

Where  the  record  of  a  court  shows  neither 
service  of  process  nor  notice  to  the  defend- 
ant, nor  appearance  by  him,  the  judgment  is 
a  nullity  when  attempted  to  be  enforced  in 
another  state.    Bhneler  v.  Dawson,  39  D.  430. 

The  record  of  a  foreign  judgment  may  bo 
contradicted  as  to  the  facts  necessary  to  give 
the  court  jurisdiction,  and  if  it  be  shown 
that  such  facts  did  not  exist,  the  record  will 
be  a  nullity,  notwithstanding  it  may  recite 
that  they  did  exist.  Marx  v.  Fort,  11  R. 
432;  Hoffman  v.  Hoffman,  7  R.  299;  People 
v.  DaweU,  12  R.  260.  Thus  the  record  of  a 
judgment  of  a  court  of  a  sister  state,  though 
it  states  that  the  defendant  appeared  to  the 
suit,  may  be  contradicted,  and  its  effect  de- 
stroyed, by  proof  thst  the  defendant  did  not 
so  appear,  and  was  never  subject  to  the  ju- 
risdiction of  the  court.  Starbuck  v.  Murray f 
21  D.  172. 

96.  Impeaching:  a  Judgment  for  ir- 
regularities and  defects  in  pleadings, 
etc.  —  The  difference  between  error  and 
want  of  jurisdiction  is  this:  for  the  former, 
proceedings  cannot  bo  collaterally  avoided, 
while  for  the  latter,  they  are  everywhere 
void.    Atkins  v.  Kmnan,  32  D.  634. 

A  judgment  cannot  be  avoided  or  im- 
peached by  attacking  mere  irregularities  in 
judicial  proceedings,  which  are  open  to  di- 
rect objection  in  the  suit,  or  which  may  be 
taken  advantage  of  on  error  or  appeal. 
Nash  v.  Church,  78  D.  678. 

Errors,  irregularities,  and  mere  defects 
are  absolutely  conclusive  in  collateral  pro* 
oeedings,  whether  the  court  making  them  is 
one  of  limited  and  inferior  or  general  and 
superior  jurisdiction.  Pursley  v.  Hayes,  92 
D.  350. 

A  judgment  where  there  are  not  proper 
plaintiffs,  as  where  an  action  is  brought  in 
the  names  of  the  selectmen  of  a  town  which 
should  have  been  brought  in  the  name  of 
the  town,  is  conclusive  until  reversed,  and 
cannot  be  collaterally  impeached.  Alien  v. 
Huntington,  16  D.  702. 

A  judgment  founded  on  an  original  writ 
declared  void  by  statute,  for  want  of  a  par- 
ticular indorsement,  where  the  statute  it 
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Id  an  action  by  a  creditor  to  set  aside  a 
deed  as  fraudulent,  the  grantee  therein  may 
show,  although  his  deed  is  fraudulent  as  to 
creditors,  that  the  complainant's  judgment 
was  obtained  by  fraud  and  artifice  practiced 
by  him  upon  the  grantor.  Forts  v.  Durham, 
17  D.  77. 

A  judgment  may  be  impeached  as  fraudu- 
lent by  the  sheriff,  in  a  suit  against  him  for 
not  levying  execution  under  it,  where  he 
proves  he  represents  a  creditor  of  the  judg- 
ment debtor,  and  shows  a  legal  precept  from 
such  creditor.     Clark  v.  Foxcroft,  20  D.  309. 

The  defendant  in  such  action  is  not  bound 
to  prove  all  that  he  avers  in  his  brief  state- 
ment; he  need  only  prove  that  he  represents 
a  creditor,  and  that  the  plaintiff *s  judgment 
is  fraudulent.     76. 

A  judgment  cannot  be  impeached  collater- 
ally on  the  ground  of  fraud.  Accordingly, 
in  an  action  to  recover  money  paid  to  the 
defendants  as  the  insurance  on  a  vessel,  a 
plea  that  the  same  was  paid  in  satisfaction 
of  an  execution-  issued  under  a  judgment 
therefor  will  be  good,  and  the  plaintiff  can- 
not show  that  the  insurance  was  obtained  by 
a  fraud,  of  which  he  was  ignorant  until  after 
the  execution  was  satisfied,  homer  v.  Fish, 
11  D.  218. 

A  judgment  at  law  cannot  be  impeached 
as  fraudulent  and  void,  by  a  bill  in  equity, 
when  it  appears  that  the  sheriff,  without 
combination  with  the  plaintiff,  returned  pro- 
cess as  executed,  when  in  fact  it  never  had 
been.     Taylor  v.  Lewis,  19  D.  135. 

A  decree  cannot  be  impeached  for  fraud 
after  twenty-five  years'  acquiescence  by  the 
plaintiff.     Pendleton  v.  Galloway,  34  D.  434. 

A  judgment  cannot  be  impeached  collat- 
erally, in  a  subsequent  action  for  damages, 
by  proof  that  the  plaintiff  in  it,  while  suit 
was  pending,  practiced  deceit  upon  defend- 
ant, whereby  the  latter  was  led  to  forbear 
interposing  a  defense  fraudulently  concealed 
from  him.      White  v.  Merritt,  57  D.  627. 

A  party  to  a  judgment  cannot  be  permit- 
ted, in  equity  any  more  than  at  law  collat- 
erally to  impeach  it  on  the  ground  of  mistake 
or  fraud,  when  it  is  offered  in  evidence  against 
him  in  support  of  the  title  which  was  in  issue 
in  the  cause  in  which  it  was  recovered.  Bos- 
ton etc.  R.  R.  Co.  v.  Sparhawk,  79  D.  750. 

A  judgment  may  l>e  impeached  by  a  third 
person  in  an  action  based  thereon  affecting 
his  interest  by  showing  that  it  was  obtained 
by  fraud  or  collusion,  or  was  entered  irregu- 
larly, and  without  a  proper  service  of  sum 
mons,  although  the  judgment  was  not  void 
as  against  the  judgment  debtor,  and  could 
by  him  be  avoided  by  writ  of  error  only. 
Downs  v.  Fuller,  35  D.  393. 

A  judgment  in  ejectment  cannot  be  col- 
laterally attacked  by  any  of  the  parties  or 
their  privies;  but  strangers  may  show  that 
such  judgment  was  fraudulent  and  collusive, 
and  obtained  by  an  attorney  without  anj 


silent  as  to  the  judgment,  is  voidable  merely, 
and  not  void.     lb. 

Irregularities  in  the  issuing  of  final  pro- 
cess, and  the  proceedings  of  the  officers 
thereon,  where  the  judgment  upon  which 
such  final  process  issued  was  rendered  by  a 
court  having  jurisdiction  of  the  person  and 
of  the  subject-matter,  can  only  be  of  avail 
in  a  direct  proceeding  to  set  aside  or  quash 
the  process;  such  irregularities  cannot  be 
inquired  into  in  a  collateral  proceeding. 
Swigyart  v.  Harber,  39  D.  418.  y 

A  member  of  a  corporation  cannot  im- 
peach a  judgment  against  it,  by  evidence 
showing  that,  on  the  merits,  it  was  errone- 
ously recovered,  in  an  action  of  trespass 
brought  by  him  against  the  judgment  cred- 
itor Tot  seizing  his  property  on  the  execution 
issued  on  such  judgment.  Oaslall  v.  Dudley, 
39  D.  75a 

Judgments  and  orders  of  the  county  court 
upon  which  executions  are  issued  and  land 
sold  preclude  a  collateral  ioquiry  into  the 
regularity  of  the  previous  proceedings. 
Burke  v.  Elliot,  42  D.  142. 

Some  of  the  parties  to  a  suit  may  take 
advantage  of  defects  and  irregularities  as  to 
infants  and  non-resident  defendants;  be- 
cause, when  a  decree  has  become  conclusive 
upon  the  appellants,  they  have  a  right  to 
know  that  all  the  other  parties  to  the  suit 
are  bound  by  the  same  decree.  McDaniel  v. 
CorreU,  68  D.  587.  But  see  McAntar  v. 
Epperson,  38  R.  625. 

An  alleged  error  which  is  not  subject  of 
review  on  a  writ  of  error  or  appeal  is  with- 
out remedy,  and  is  regarded  as  no  error. 
Lonrmis  v.  Lane,  72  D.  025. 

Where  proceedings  have  been  properly 
eommencea,  and  jurisdiction  obtained  by 
attachment  of  the  property  of  the  principal 
defendant  in  the  hands  of  a  trustee,  a  defect 
in  the  notice  that  should  subsequently  be 

E'ven  to  the  principal  defendant  is  an  irregu- 
rity  that  will  not  render  the  judgment  a 
nullity,  although  it  may  be  a  sufficient  cause 
for  reversal  on  error.  Bruce  v.  Cloutman,  84 
D.  HI. 

A  judgment  of  another  state  cannot  be 
impeached  by  showing  irregularity  in  the 
forms  of  proceeding,  or  a  non-compliance 
with  some  law  of  the  state  where  the  judg- 
ment was  rendered  relating  thereto,  or  that 
the  decision  was  erroneous.  Jurisdiction 
confers  power  te  render  the  judgment,  and 
it  will  be  regarded  as  valid  and  binding,  un- 
til set  aside  in  the  court  in  which  it  was  ren- 
dered.    Kmnier  v.  Kmnier,  6  R.  132. 

97.  Impeaching  a  judgment  for 
fraud. — Judgment  obtained  by  fraud  or 
surprise  will  be  set  aside.  Binsse  v.  Barber, 
23  D.  720. 

A  record  is  entitled  to  great  sanctity  in 
the  law,  but  if  imbued  with  fraud,  it  must 
give  way  before  credible  sworn  testimony. 
Lowry  v.  McMillan,  49  D.  501. 
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authority  from  his  assumed  client, 
v.  Allen,  36  D.  861. 

A  judgment  obtained  in  order  to  defraud 
creditors  it  not  purified  by  abandoning  the 
fraudulent  purpose  and  using  it  for  an  hon- 
est one.    Bunn  v.  AM,  72  D.  639. 

A  judgment  taken  in  a  sister  state  may, 
when  the  ground  of  an  action  in  this,  be  im- 
peached for  fraud,  or  by  showing  that  the 
court  by  which  it  was  rendered  had  not  ju- 
risdiction of  the  person  of  defendant  or  of 
the  subject-matter.  Bimeler  r.  Dawson,  39 
D.  430. 

Judgment  of  a  sister  state  may  be  im- 
peached for  fraud,  and  all  proceeding*  under 
such  judgment  will  be  subject  to  the  same 
rule,  when  a  claim  to  a  specific  property  is 
made  through  such  a  medium.  Wliite  v. 
Trotter,  53  D.  112. 

Judgments  in  divorce  suits,  as  in  other 
cases,  may  be  impeached  and  set  aside  for 
fraud.     Adams  v.  Adams,  12  R.  134. 

98.  or   collusion.  —  A    judgment 

given  and  received  for  a  fraudulent  purpose 
is  tainted  with  fraudulent  intent,  ana  cannot 
be  used  to  affect  any  rights  of  those  in  a  po- 
sition to  question  it.  Bunn  v.  Ahl,  72  u. 
639. 

A  collusive  judgment  may  be  abated  col- 
laterally, by  another  judgment  creditor,  so 
far  as  as  it  interferes  with  his  rights;  but  it 
cannot  be  annulled  on  his  application,  since 
it  is  good  between  the  parties.  Dougliertys 
Estate,  42  D.  326. 

A  judgment  for  costs  does  not  conclude 
bail,  when  entered  up  in  the  principal  action 
by  collusion  between  the  original  parties, 
with  a  view  to  defraud  the  bail,  and  the  bail 
may  plead  the  collusion  at  the  earliest  op- 
portunity afforded  him,  in  a  suit  upon  his 
recognizance.  Parklturst  v.  Sumner,  56  D. 
94. 

A  plea  of  collusive  judgment  in  the  prin- 
cipal action,  to  defraud  bail,  is  bad  in  form, 
in  a  suit  upon  a  recognisance,  unless  it  al- 
leges that  the  judgment  was  finally  rendered 
in  pursuance  of  the  alleged  corrupt  agree- 
ment, and  by  the  collusion  of  the  principal 
of  the  baiL     lb, 

TV.  hm  Priouitt. 

99.  General  nature  of  the  judgment 
lien.  —  1.  Elementary  rules.  — A  judicial  lien 
is  commensurate  in  most  respects  with  the 
legal  right  of  testation.  Coombs  v.  Jordan, 
22  D.  236. 

A  judgment  is  not  a  specific  lien,  but 
only  a  general  lien,  on  the  defendant's  lands* 
PettU  v.  Shepherd,  28  D.  437. 

The  lien  of  a  judgment  extends  to  the 
interest  as  well  as  the  principal.  Sims  v. 
Campbell,  16  D.  695. 

A  judgment  oreditor  has  no  lien  for  in- 
terest upon  a  judgment  recovered  before 
the  New  York  act  of  April,  1813,  author- 
ising the  collection  of  interest  on  executions 
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on  Judgments  thereafter  recovered.    Mi 
v.  Kip,  29  D.  748. 

Equity  gives  effect  to  the  lien  of  a  judg- 
ment upon  a  legal  title  only  so  far  as  it  can 
be  enforced  by  execution  at  law.  Mower  v. 
jfy,  29  D.  748;  Buckan  v.  Sumner,  47  D. 
305;  Lawson  v.  Jordan,  70  D.  596. 

A  judgment  lien  is  a  general  lien  of  roe* 
ord,  of  which  all  persons  have  notice.  Aw 
drews  v.  Doe,  38  D.  450. 

A  judgment  is  but  a  security  for  a  debt, 
an4  the  payment  of  the  debt  is  the  object  of 
the  lien.  Planters'  Bank  v.  Cabrit,  41  D. 
616. 

The  judgment  is  the  principal  thing,  and 
lien  is  only  a  qualified  right  depending  upon 
it.     Bay  v.  Tltompson,  94  D.  696. 

2.  Extent  of  the  judgment  lien.  —  A  judg- 
ment lien  on  realty  extends  no  further  than 
the  debtor  has  power  voluntarily  to  trans* 
fer  or  alienate  the  lands  in  satisfaction  of 
his  debt.     Coomb*  v.  Jordan,  22  D.  236. 

Such  lien  results  from  the  liability  of  the 
real  estate  to  be  taken  and  sold,  delivered, 
or  extended  in  satisfaction  of  the  judgment, 
and  exists  only  where  that  liability  exists. 
lb, 

A  judgment  lien  includes  not  only  the 
amount  of  the  original  judgment,  but  alee 
the  damages  and  costs  in  the  court  of  ap- 
peals.    AlcClung  v.  Beime,  34  D.  739. 

The  lien  of  a  judgment  on  lands  does  not 
constitute,  in  law,  per  se,  a  property  or 
right  in  the  land  itself.  It  confers  only  a 
right  to  levy  on  such  land,  to  the  exclusion 
of  other  adverse  interests  subsequent  to  the 
judgment,  and  can  only  be  made  effectual  by 
sucn  means.  Young  v.  Templeton,  50  D. 
563;  Walton  v.  Hargrove*,  97  D.  429;  Davis 
v.  Ownsby,  55  D.  105. 

If  the  dejbtor  be  living,  the  creditor  ac- 
quires by  judgment  a  lien  upon  all  the  real 
estate  to  which  such  debtor  has  the  legal 
title,  and  by  judgment  and  execution  he  ac- 
quires a  like  lien  upon  all  the  personal  prop- 
erty of  such  debtor.  If  such  debtor  has 
equitable  title  to  either  real  or  personal 
property,  equity,  in  aid  of  the  law,  carries 
along  the  lien,  and  enforces  it  against  such 
property.      But    either   the   judgment    or 

Judgment   and  execution    must  first  have 
teen  obtained,  in  order  to  create  the  lien. 
Unknown  Heirs  v.  Kimball,  58  D.  63a 

3.  How  far  subject  to  entities.  —The  judg- 
ment lien  is  subject  to  all  equities  existing 
in  favor  of  third  persons  as  to  the  debtor  s 
lands  at  the  time  the  judgment  was  rendered. 
Buclian  v.  Sumner,  47  D.  305;  Filler  v.  Dun- 
can, 93  D.  337.  And  equity  will  protect 
the  equitable  rights  of  thud  persons  against 
the  legal  lien,  and  will  limit  such  lien  to  the 
actual  interest  which  the  judgment  debtor 
has  in  the  estate.  This  rule  is  qualified  by 
the  registration  laws  of  particular  states. 
Blanbsnship  v.  Douglas,  82  D.  608;  WaUonr. 
Hargroves,  97  U  429. 
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The  judgment  lien  on  land  is  subject  to 
all  superior  rights  and  prior  liens  by  which 
the  power  of  alienation  is  or  mav  be  re- 
strained or  limited,  as  by  a  right  of  dower, 
prior  mortgages,  eta  Coombs  v.  Jordan,  22 
D.  236. 

The  holder  of  a  judgment  lien  upon  real 
property  is  not  a  purchaser,  and  is  not  pro- 
tected as  a  purchaser  under  the  registry 
laws  of  lows*  If  be  purchases  land  under 
his  judgment,  the  purchase  does  not  relate 
back  to  the  attach iog  of  the  lieu.  It  is 
effective  only  from  the  time  of  the  purchase. 
8eevtrs  v.  DelashmuU,  77  D.  139. 

4.  Lien  of  federal  court  judgment**  —  The 
lien  of  a  judgment  in  a  federal  court  is,  by 
analogy  to  state  laws,  co-extensive  with  the 
territorial  jurisdiction  of  the  court.  Trap- 
wall  v.  Richardson,  58  D.  338. 

The  lien  of  a  judgment  of  a  circuit  court 
of  the  United  States  extends  throughout  the 
state,  and  is  not  confined  to  the  county  in 
which  the  court  is  situated.  Byers  v.  Fowler, 
64  D.  271. 

The  lien  of  such  judgment  throughout  a 
state  does  not  depend  upon  the  adoption,  by 
Congress,  of  the  state  law,  but  it  exists  prior 
to  and  independent  of  such  adoption,     lb. 

Judgments  of  the  circuit  court  of  the 
United  States  for  the  district  of  Ohio  ren- 
dered prior  to  May,  1828,  attached  as  liens 
upon  the  lands  of  the  defendants,  by  virtue 
of  the  adoption  by  that  court  of  the  execu- 
tion laws  of  the  state  as  a  part  of  its  prac- 
tice.    Seller*  v.  Corwin,  24  D.  301. 

100.  When  it  attache*,  t—  A  judg- 
ment lien  attaches  on  land  at  the  date  of  the 
judgment.  Jones  v.  Jones,  18  D.  327;  Han* 
son  v.  Barnes,  22  D.  322. 

The  lien  of  a  judgment  upon  lands  relates 
to  the  first  day  of  the  term  at  which  it  was 
rendered,  and  overreaches  intermediate  deeds 
of  trust  or  other  encumbrances.  Sktpwith 
v.  Cunningham,  31  D.  642.  Contra,  see  Pope 
T.  Brandon,  20  D.  49. 

The  commencement  of  the  term  to  which 
the  lien  has  relation  is  the  first  day  of  the 
term  upon  which  the  court  sits.  Sktpwith 
v.  Cunningham,  31  D.  642. 

The  statutory  period  during  which  a 
judgment  remains  a  lien  on  real  estate  com- 
mences to  run  from  the  docketing  of  the 
judgment*  unless  execution  thereof  is  stayed 
by  an  order  of  the  court  pending  a  motion 
for  a  new  trial,  or  by  an  appeal  with  a 
stay  bond.  Barrollhet  v.  Hathaway,  89  D. 
193;  Ackley  v.  Cham/xrkdn,  76  D.  516. 

A  bond  creditor's  lien  at  common  law,  as 
against  the  heir,  relates  to  the  institution  of 
the  suit;  so  that  a  judgment  obtained  by 
one  who  first  commences  suit  takes  priority 
over  a  judgment  previously  rendered  in  a 

*  Lien  of  Judgment!  in  United  States  courts, 
see  note,  24  D.  810-814. 

t  Lien  of  judgment,  when  it  attaches,  see  note, 
47D.81A.S& 
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suit  subsequently  commenced.  Coombs  v. 
Jordan,  22  D.  236. 

The  lien,  as  between  the  parties,  may 
relate  to  the  date  of  the  judgment  after 
revival,     lb. 

Judgments  entered  at  different  hours  of 
the  same  day  have  no  priority  over  one  an- 
other as  liens  upon  the  property  of  the  judg- 
ment debtor,  and  must  be  paid  pro  rata, 
when  the  proceeds  ef  the  sale  of  such  prop- 
erty are  insufficient  to  discharge  all  of  them. 
Mrtzler  v.  Kilgore,  23  D.  76;  Boyer's  Estate, 
91  D.  129. 

The  lien  of  a  judgment,  in  the  absence  of 
proof  of  the  actual  time  of  entry,  begins 
with  the  day  of  entry,  and  antedates  an  as- 
signment by  the  judgment  debtor  for  the 
benefit  of  creditors,  executed  and  delivered 
the  same  day  at  an  hour  proved;  and  in 
this  respect  there  is  no  distinction  between 
judgments  bv  confession  and  those  actually 
pronounced  by  the  courts.  Boyer's  Estate, 
91  D.  129. 

A  judgment  becomes  a  lien  upon  after- 
acquired  lands  to  instanti  the  conveyance 
passes  to  the  judgment  debtor,  if  within  the 
time  limited  by  the  statute  for  the  continu- 
ance of  the  lien  upon  lands  owned  at  the 
time  of  the  judgment.  Oretnway  v.  Cannon, 
39  D.  161. 

An  undocketed  or  improperly  docketed 

C  dement  was  a  lien  upon  all  the  debtor's 
nds  from  the  time  of  entry,  prior  to  the 
revised  statutes,  %in  New  York,  except 
as  against  subsequent  purchasers  and  mort- 
gagees without  notice,  and  such  lien  had 
Sriority  over  that  of  a  junior  judgment  duly 
ocketed.     Buchan  v.  Sumner,  47  D.  305. 

An  undocketed  judgment  is  not  a  lien 
under  the  revised  statutes  in  New  York, 
and  does  not  affect  any  lands  of  the  debtor 
as  against  other  judgment  creditors,     lb. 

A  judgment,  with  stay  of  execution  until 
the  happening  of  a  contingency,  or  until  a 
future  specified  time,  is  a  hen  upon  the  real 
estate  of  the  defendant  during  the  stay. 
Anderson  v.  Tydings,  63  D.  708. 

Where  a  mortgagee  institutes  an  action  at 
law  upon  a  note  secured,  instead  of  proceed- 
ing to  foreclose  the  mortgage,  the  judgment 
is,  as  between  the  parties,  a  lien  upon  the 
mortgaged  premises  from  the  date  of  record- 
ing the  mortgage.  Christy  v.  Dyer,  81  D. 
493. 

The  title  of  a  creditor  who  levies  under 
execntion  upon  his  judgment  relates  back  to 
the  time  of  the  judgment  so  as  to  cut  out 
intermediate  encumbrances.  Walton  v.  Har* 
groves,  97  D.  429. 

A  statute  provided  that  "whenever  final 
judgment  shall  be  rendered  in  any  court  of 
record,  said  judgment  shall  become  a  lien 
on  all  the  real  estate  of  the  judgment 
debtor."  Held,  1.  That,  under  this  statute, 
judgments  rendered  before  its  passage  be* 
came  liens  from  the  time  they  were  ren* 
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dered;  and  2.  That  the  act  so  construed  was 
constitutional.  Moore  v.  Letchford,  14  R. 
363. 

101.  And  upon  what  property.*— 
1.  Real  property,  generally.  — Judgment 
creditors  and  mortgagees  hare  no  estate  in 
the  land  of  their  debtor,  but  both  have  liens 
upon  it  which  are  entitled  to  protection. 
Wtomer's  Appeal,  84  D.  505.  And  this  lien  is 
eo -extensive  with  the  jurisdiction  of  the 
court  rendering  the  judgment.  Roads  v. 
Symmes,  13  D.  621. 

A  judgment,  when  docketed,  becomes  a 
general  hen  at  law  on  all  the  debtor's  realty, 
as  against  the  debtor  and  all  persons  subse- 
quently deriving  title  through  or  under  him, 
which  lien  cannot  be  defeated  by  any  species 
of  alienation  whatever.  Morris  ▼.  Mowatt, 
22  D.  661;  Campbell  ▼.  Spenot,  39  D.  301; 
Rodgers  v.  McCluer,  47  D.  715. 

The  lien  of  a  judgment  attaches  itself  at 
law  to  the  whole  legal  estate  which  the 
debtor  had  in  the  land  at  the  time  of  the 
docketing  of  the  judgment  Sandford  v. 
McLean,  23  D.  773. 

Whatever  is  port  of  the  realty  is  bound 
by  the  lien  of  a  judgment  against  the  owner. 
Coombs  v.  Jordan,  22  D.  236. 

A  judgment  against  an  heir,  on  a  bond 
executed  by  his  ancestor,  binding  himself 
and  his  heirs  to  pav  a  sum  of  money,  might, 
at  common  law,  be  satisfied  by  execution 
out  of  lands  descended  to  suoh  heir.  .  lb. 

Judgment  against  the  ancestor  in  his  life- 
time in  such  a  case  could  not  be  satisfied 
out  of  land,  either  in  his  possession  or  after 
descent  to  his  heir.    lb. 

A  decree  in  equity  operates  as  a  lien  upon 
realty,  in  Maryland,  in  the  same  way  as  a 
judgment,  but  not  so  in  England,     lb. 

The  lien  of  a  judgment  of  a  court  of  com- 
mon law  in  England  extends  to  all  lands 
which  may  be  sold  on  execution,  or  delivered 
under  an  elegit,  or  extended  by  statute  mer- 
chant or  staple,  for  the  satisfaction  thereof. 
lb. 

Rent  service,  rent  charge,  reversion,  life 
estate,  and  a  husband's  interest,  jure  uxoris, 
during  coverture,  might  be  extended  by 
eligit  under  the  statute  of  1825,  and  therefore 
they  are  subject  to  the  lien  of  a  judgment. 
lb. 

A  judgment  against  a  debtor,  docketed  af- 
ter an  assignment  to  a  receiver,  pursuant  to 
an  order  of  court  in  a  creditor's  suit,  of  land 
alleged  to  have  been  fraudulently  conveyed 
away  by  such  debtor,  is  not  a  lien  thereon. 
Chautauoue  Co.  Bank  v.  White,  57  D.  442. 

A  judgment  for  purchase-money  of  land 
sold  under  articles  of  agreement  gives  the 
vendor  no  right  to  the  proceeds  of  a  sale  of 
the  land  under  a  judgment  against  his  ven- 
dee; for  the  purchaser  at  such  sale  acquires 
only   the  vendee's  equitable  interest,   and 

*  Lien  of  Judgment,  estates  and  interests 
affected  by.  see  monographic  note,  98  D.  845-851 


holds  subject  to  the  purchase-money  due  the 
vendor,  whose  remedy  is  against  the  land. 
Vierheller9s  Appeal,  62  D.  365. 

A  judgment  of  a  court  of  record  is  made  a 
lien,  in  Wisconsin,  upon  all  of  debtor's  real 
estate  situated  in  the  county  where  the  rec- 
ord, or  a  transcript  thereof,  is  filed,  but  the 
proper  quantity  of  land  occupied  by  the 
debtor  as  a  homestead  is  exempted  from 
forced  sale,     Hoyi  v.  Howe,  62  D.  705. 

The  homestead  is  subject  to  the  lien  of 
judgment,  in  Wisconsin,  and  may  be  sold 
under  execution  after  it  has  ceased  to  be 
such  by  the  voluntary  act  of  the  judgment 
debtor.    lb. 

A  judgment  is  a  lien  on  real  estate  by  op- 
eration of  law,  and  such  lien  exists  without 
levy  of  an  execution.  Adams  v.  Hudson 
County  Bank,  64  D.  469;  Dunham  v.  Cox,  64 
D.  460. 

A  judgment,  in  England,  is  no  lien  on 
land;  a  creditor,  therefore,  cannot  question 
the  disposition  of  his  debtor's  land,  until 
he  has  execution.  Wumer'e  Appeal,  84  D. 
505. 

The  lien  of  a  judgment  recovered  against 
a  vendor  of  land  attaches  only  to  his  interest 
in  it,  and  while  the  contract  of  sale  subsists, 
extends  only  to  the  unpaid  balance  of  the 
purchase-money.    FUley  v.  Duncan,  93  D. 

The  lien  of  judgment  attaches,  not  to  the 
naked  legal  title,  out  to  the  judgment  debt- 
or's actual  interest  in  the  land;  and  if  he 
has  nothing  but  the  naked  legal  title,  no  lien 
attaches.  Thomas  v.  Kennedy,  95  D.  740; 
Churchill  v.  Morse,  92  D.  422. 

A  judgment  is  a  general  lien  upon  real  es- 
tate, which  a  court  of  law  cannot  control  by 
directing  execution  of  the  judgment  against 
speoific  portions  of  the  property  of  the  de- 
fendant in  execution,  to  the  exclusion  of 
other  portions  equally  subject  to  the  general 
lien,  on  account  of  equities  claimed  to  exist 
in  favor  of  a  person  not  a  party  to  the  judg- 
ment or  execution.  The  only  remedy  is  in 
a  court  of  equity,  where  all  interests  may  be 
heard,  and  all  rights  adjusted.  Clonts  v. 
RitcK  95  D.  345. 

Where  two  parties  made  a  parol  agree- 
ment to  purchase  land  jointly,  but  the  pur- 
chase was  made  by  one  alone,  on  his  own 
credit,  who  gave  bond  for  the  purchase- 
money,  occupied  the  property  many  years, 
sold  and  conveyed  a  part  of  it,  but 
afterwards,  proving  unable  to  advance  his 
share  of  the  purchase-money,  it  was  advanced 
by  the  other,  who  took  a  conveyance  of  the 
whole  in  fee,  — held,  that  judgments  rendered 
against  the  party  who  made  the  purchase 
prior  in  date  to  the  conveyance  are  liens 
upon  his  interest  in  the  land;  but  as  to  those 
rendered  subsequently  to  that  period,  the 
party  to  whom  the  conveyance  is  made  is 
entitled  to  relief  by  perpetual  injunction. 
Hollida  v.  Shoop,  59  D.  88. 
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2.  4/br-<K?i0reti  /aiub.* — The  lien  of  a 
Judgment  extends  to  all  the  land  owned  by 
the  judgment  debtor  at  the  date  thereof,  or 
which  may  have  been  afterwards  acquired. 
McChtng  v.  Beimt,  34  D.  739. 

No  lien  under  a  judgment  attaches  to  af- 
ter-acquired lands  so  as  to  affect  bona  fide 
purchasers,  until  levy  of  execution.  FUley 
v.  Duncan,  93  D.  337;  Harrington  t.  Sharp, 
48  D.  365. 

A  judgment  is  not  a  lien  upon  afor-ao- 
quired  lands  conveyed  before  levy.  Roads 
v.  Symmes,  13  D.  621. 

8.  Perianal  property,  crops,  choses  m  action, 
etc — The  lien  of  a  judgment*  without  a  levy, 
does  not  prevent  emblements  from  passing 
to  the  executor,  on  the  debtor's  death,  as 
personalty.     Coombs  v.  Jordan,  22  D.  236. 

The  lien  of  a  jndgment  binds  realty  only, 
for,  by  the  statute  of  frauds,  goods  and 
chattels  are  not  bound  until  the  delivery  of 
the  execution  to  the  sheriff.  Ccombs  v.  Jor- 
dan, 22  D.  236;  Witmers  Appeal,  84  D.  505. 
Until  he  has  taken  out  an  execution  on  his 
judgment,  the  judgment  creditor  cannot  ex- 
hibit his  bill  in  equity  for  relief  from  fraudu- 
lent transfers  of  such  property  by  the  debtor. 
Dunham  v.  Cox,  64  D.  460. 

A  judgment  will  not  operate  as  a  lien  on 
a  pre-emption  right.  Harrington  v.  Sharp, 
48  D.  365. 

When  the  statute  makes  a  judgment  a 
Hen  upon  the  realty  of  a  debtor,  if  three 
parties  each  procure  on  the  same  day  a 
judgment  against  the  same  person,  each 
judgment  wul  rank  equally  as  a  lien  against 
realty.  If  to  secure  an  indebtedness  the 
judgment  debtor  has  conveyed  his  realty  to 
a  trustee,  the  judgments  take  effect  upon 
the  debtor's  equity  of  redemption.  If  the 
land  is  sold  by  the  trustee  under  the  trust 
deed,  the  liens  cease  as  against  the  land  and 
attach  themselves  to  the  money  in  the  hand 
of  the  trustee  after  the  secured  debt  is  paid, 
and  the  judgment  creditor  who  first  seeks  to 
subject  this  surplus  fund  to  the  payment  of 
his  claim  will  nave  a  prior  right  thereto. 
The  law  favors  the  vigilant.  Said  fund 
may  be  proceeded  against  either  by  a  bill  in 
equity  or  by  garnishing  the  trustee*  Cook 
v.  Dillon,  74  D.  354. 

4.  Equitable  estates  and  interests,  —  The  Hen 
of  a  judgment  does  not  attach  to  an  equity. 
Jachman  v.  HaUoek,  13  D.  627. 

A  judgment  lien  will  attach  only  to  an 
absolute  estate,  or  a  vested  interest  known 
and  acknowledged  at  law.  Harrington  v. 
Sharp,  48  D.  365. 

In  equity,  judgments  are  liens  on  the 
whole  of  the  debtor's  equitable  estate;  and 
the  whole  is  first  to  be  applied  to  the  elder 
judgment,  then  the  whole  of  the  residue  to 
the  junior  judgment.  HcUeys  v.  Williams, 
19  D.  743. 

*  Lien  of  Judgment  on  after-acquired  lands, 
Me  note,  1*  1>.  ft*,  tt?. 


The  estate  of  a  purchaser  at  a  trustee's 
sale,  where  the  sale  was  made  before  the  act 
was  passed  subjecting  equitable  interests  to 
sale  on  execution,  but  was  not  ratified  until 
afterwards,  is  within  that  act,  and  is  there* 
fore  subject  to  the  lien  of  a  judgment  against 
the  purchaser.     Coombs  v.  Jordan,  22  D.  2361 

A  judgment  is  regarded  as  a  lien  on  the 
debtor's  equitable  estate  in  realty,  so  far  as 
equity  and  good  conscience  will  allow,  in 
adjusting  conflicting  claims  of  creditors  in 
courts  of  chancery,  following  the  analogies 
of  the  law.    Let  v.  Stone,  23  D.  589. 

A  judgment  against  the  equitable  estate 
of  a  vendee  in  the  land  purchased  attaches 
to  the  legal  estate  therein  as  soon  as  it  vests 
in  such  vendee.  Waters' s  Appeal  IB  D. 
354. 

102.  Its  duration The  time  of  con- 
tinuance of  a  judgment  lien  is  to  be  deter* 
mined  by  the  record,  and  not  by  any  private 
agreement  of  the  parties  not  appearing 
thereon.     Bombay  v.  Boyer,  16  D.  494. 

Estimating  the  statutory  time  from  the 
date  of  the  judgment  is  not  inequitable, 
although  the  purchaser,  at  the  time  of  his 
purchase,  was  informed  that  the  execution 
could  not  be  issued  until  a  time  less  than 
five  years  before  his  purchase.     lb, 

A  judgment  lien  exists  after  the  death  of 
a  party  has  abated  the  cause,  but  execution 
cannot  issue  until  the  jndgment  has  been 
revived.     Jones  v.  Jones,  18  D.  327. 

A  statute  limiting  the  lien  of  a  judgment 
to  five  years  does  not  apply  to  the  judgment 
debtor  or  his  heirs,  ana  a  sale  upon  a  judg- 
ment against  him  which  has  been  revived 
more  than  twelve  years  after  his  death  will 
divest  the  title  of  the  heirs.  FeUerman  v. 
Murphy,  28  D.  729.  S.  P.,  Hinds  v.  SeoU,  51 
D.  506. 

A  purchaser  of  land  having  notice  of  a 
judgment  against  the  vendor,  of  which  the 
lien  has  expired  by  the  running  of  the 
statutory  period,  is  not  necessarily  a  pur- 
chaser mala  fide,  within  the  meaning  of  the 
statute,  so  as  to  be  affected  by  the  lien,  not* 
withstanding  the  efflux  of  time.  Pettii  v. 
Shepherd,  28  D.  437. 

A  judgment  with  stay  of  execution  is  a 
lien  during  such  stay,  under  the  Mississippi 
statute  of  1824.     PichU  v.  Doe,  43  D.  523. 

The  lien  of  a  judgment  against  a  decedent 
is  not  limited  to  seven  veers  under  the  Penn- 
sylvania act  of  1797,  but  continues  during 
the  existence  of  the  debt,  Irwin  v.  Nixon, 
51  D.  559. 

Where  an  execution  sale  is  not  prevented 
by  some  legal  impediment,  the  judgment 
lien  expires  at  the  end  of  two  years,  under 
section  204  of  the  California  code.  Isaac  v. 
SuriA  70  D.  698. 

The  time  during  which  execution  of  a 
judgment  is  stayed  by  order  of  court,  or  by 
appeal  with  stay  bond,  must  be  excluded 
from  the  computation  of  the  statutory  time 
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during  which  the  judgment  remains  a  lien. 
Barroilhet  v.  Hathaway,  89  D.  193. 

Any  period  of  time  which  may  transpire 
between  docketing  of  judgment  and  stay  of 
proceedings  is  to  oe  included  in  computing 
the  statutory  time  during  which  the  judg- 
ment remains  a  lien.     lb. 

A  stay  of  proceedings  merely  suspends 
the  running  of  the  statutory  time  during 
which  the  judgment  remains  a  lien,  whether 
snch  stay  be  by  an  order  of  the  court  pend- 
ing a  motion  for  a  new  trial,  or  by  an  appeal, 
with  a  stay  bond.    lb. 

An  anpeal  with  stay  bond  merely  sas- 

Sends  tne  running  of  the  statutory  time 
uring  which  the  judgment  remains  a  lien 
until  the  filing  of  the  remittitur  from  the 
supreme  court.     lb. 

103.  How  continued.*— Where  a  suit 
abates  by  the  death  of  a  party  within  the 
time  allowed  for  suing  out  execution,  or 
during  the  continuance  of  the  lien,  it  may 
be  revived  by  scire  facias,  so  as  to  continue 
the  lion  from  the  date  of  the  judgment. 
Coombs  v.  Jordan,  22  D.  236. 

After  such  abatement  during  the  continu- 
ance of  the  lien,  the  plaintiff  or  his  repre- 
sentative, without  a  revival  by  sort  fadas, 
may  come  in  a  creditor's  suit,  and  have  the 
benefit  of  his  lien  on  realty  from  the  date  of 
the  judgment,  or  on  personalty  from  the 
delivery  of  tbe^.  fa.  to  the  sheriff    lb. 

The  lien  can  only  operate  prospectively 
after  revival  of  a  judgment,  ana  not  so  as  to 
overreach  any  antecedent  alienations  or  en- 
cumbrances,   lb, 

A  purchaser  colluding  with  a  judgment 
debtor,  to  defraud  the  creditor,  knowing  of 
the  existence  of  the  judgment,  and  that  it  is 
unpaid,  or  buying  the  land  under  circum- 
stances which  ought  reasonably  to  satisfy 
him  that  the  creditor  will  thereby  be  de- 
prived of  the  means  of  obtaining  payment, 
takes  subject  to  the  lien  of  such  judgment, 
though  the  statutory  period  has  expired. 
Pettit  v.  Shepherd,  28  D.  437. 

The  judgment  lien  is  not  extended  beyond 
tan  years  by  a  revival  of  the  judgment 
within  the  ten  years,  as  against  a  bona  fide 
mortgage  lien  accruing  after  the  docketing 
and  before  the  revival  Mower  v.  Kip,  89  D. 
748. 

The  lien  Is  continued  by  revival  on  eehre 
facias  quart  exeeutio  non,  adjudging  that  the 
plaintiff  have  execution,  and  not  that  the 
Lien  be  continued.  Dougherty's  Estate,  42 
D.  326. 

A  mere  voluntary  resitution  of  property 
levied  on  by  the  sheriff,  although  it  may  im- 
pose liability  on  him,  revives  tne  judgment 
lien.     Walker  v.  McDowell,  43  D.  476. 

A  judgment  reviving  the  lien  of  a  previous 
judgment  cannot  relate  back  and  give  the 

*Llen  of  Judgment,  whether  continued  by 
suing  out  execution,  too  notes,  si  U.  ]**;  W  D. 


purchaser  at  the  sheriff's  sale  a  right  which 
did  not  exist  a  the  time  of  the  purchase, 
where  the  judgment  reviving  the  lien  was 
not  rendered  until  after  a  sale  of  the 
premises;  although,  if  the  sale  did  not 
satisfy  the  judgment,  it  might  have  had 
the  effect  of  reviving  the  lien  on  any  real 
estate  owned  by  the  defendant  in  the  execu- 
tion, or  which  he  had  disposed  of  while  sub- 
ject to  it  Bank  of  Missouri  v.  Welle,  51  D. 
163. 

The  California  code, having  expressly  lim- 
ited the  existence  of  a  judgment  lien  to  two 
years,  a  continuance  beyond  that  time  will 
not  be  presumed.     Isaac  v.  Swift,  70  D.  698. 

The  uen  of  a  judgment  cannot  be  extended 
by  execution  or  levy.  It  can  only  be  con- 
tinued by  sdre  fadas.  Lawson  v.  Jordan* 
70  D.  596;  Isaac  v.  Sunfi,  70  D.  698.  And  a 
sale  under  a  venditioni  exponas,  issued  after 
the  expiration  of  the  judgment  lien,  without 
any  scire  fadas  having  been  issued  to  keep 
it  alive,  is  invalid  against  a  junior  mortgage. 
TrapnaUr.  Richardson,  58  D.  338. 

104.  How  lost  or  discharged.  —  A 
judgment  would  not  be  a  lien  even  in  the 
hands  of  an  assignee  thereof,  where  he  has 
notice  that  the  same  was  entered  up  at  a 
time  when  the  assignor,  for  a  valuable  con- 
sideration from  the  defendant,  had  agreed 
that  judgment  should  not  be  entered.  Kel- 
toga  v.  Krauser,  16  D.  480. 

Notice  of  such  an  agreement  need  not  be 
in  writing,  nor  received  from  a  record.  Any 
notice  that  would  leave  the  party  in  no  rea- 
sonable doubt  would  be  sufficient     lb. 

To  defeat  the  lien  of  a  judgment,  declara- 
tions of  the  assignor  thereof  are  admissible 
against  the  assignee,  tending  to  prove  that 
at  the  time  the  assignor  agreed,  for  value 
received  from  the  defendant,  not  to  enter  up 
judgment,  such  judgment  had  in  fact  been 
entered,    lb. 

Payment  on  a  Judgment  discharges  its  lien 
to  that  extent,  and  a  subsequent  agreement 
of  the  parties  cannot  restore  it.  De  La 
Vergne  v.  Bvertson,  19  D.  411. 

8uch  lien  may  be  displaced  by  the  execu- 
tion of  a  power  overreaching  the  judgment 
in  some  cases,  bat  will  be  enforced  against  a 
title  acquired  under  such  power,  where  the 
purchaser  has  notice  that  it  has  been  im- 
properly or  inequitably  executed.  Morris  v. 
Mowatt,  22  D.  661. 

A  judgment  lien  may  be  displaced  by  a 
decree  in  chancery,  where  the  debtor  holds 
merely  as  a  naked  trustee,  or  where  there  is 
a  prior  subsisting  equitable  claim  against 
the  premises,     lb. 

A  judgment  creditor  neglecting  to  enforce 
his  lien  in  ten  years  after  docketing  his  judg- 
ment loses  his  legal  priority  over  a  mort- 
gage by  the  debtor  subsequent  to  snch 
docketing.     Jfotser  v.  Kip,  29  D.  748. 

The  lien  of  a  judgment  is  but  a  security 
to  be  pursued  with  diligence  and  good  faiths 
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St  may  1m  lost  by  laches,  Miehkr.  Planters* 
Ami,  34  D.  112. 

The  lien  of  a  senior  Judgment  is  dis- 
charged, so  far  as  respects  subsequent  judg- 
ment creditors,  by  leaving'  the  property 
levied  on,  if  sufficient  to  satisfy  the  execu- 
tion, in  the  possession  of  the  judgment 
debtor,  by  whom  it  is  lost  or  destroyed. 
Campbell  v.  Spence,  39  D.  301. 

The  lien  of  a  judgment  is  discharged  by 
suing  out  a  writ  of  error  and  supersedeas, 
lb. 

The  lien  of  a  senior  judgment  may  be  lost 
by  the  laches  of  the  judgment  creditor;  and 
a  bona  fide  purchaser  under  a  fieri  facias 
upon  a  junior  judgment  will  take  priority. 

Substantial  variance  in  a  scire  /ados,  in  re- 
siting  the  judgment  to  be  revived,  is  fatal 
to  the  continuance  of  the  lien;  bat  where 
the  judgment  is  for  a  certain  sum  as  a  penalty 
of  a  bond,  with  an  award  of  execution  for 
a  smaller  sum,  and  the  scire  facias  recites  it 
as  a  judgment  for  the  latter  sum,  the  vari- 
ance is  merely  formal,  and  not  substantial. 
Dougherty's  folate,  42  £>.  326. 

A  judgment  lien  is  extinguished  by  a  sale 
of  premises  under  a  prior  lien,  followed  by 
a  conveyance  from  the  sheriil  McMillan  v. 
Richards,  70  D.  655. 

liens  of  judgments,  eta,  created  by  the 
Alabama  act  of  1861,  are  destroyed  by  the 
provisions  of  the  revised  code,  except  in  so 
far  as  they  are  preserved  and  re-enacted 
therein.    Bay  v.  Tftompson,  94  D.  696. 

The  lien  of  a  judgment  is  s  right  given  by 
law,  and  it  depends  upon  the  law  creating 
ii.  This  law  may  be  repealed,  and  when  it 
in,  the  lien  that  depended  upon  it  falls  with 
it    lb. 

The  lien  of  a  judgment  obtained  against 
esse  who  afterwards  dies  is  dissolved  by  the 
regularly  ascertained  insolvency  of  his  es- 
tate.   A 

Judgment  against  the  deceased  is  a  claim 
against  his  estate,  which  must  be  presented 
for  allowance,  as  required  by  law,  like  any 
other  claim;  or  in  case  of  the  insolvency  of 
the  estate,  it  must  be  filed  and  verified  as 
required  by  statute,  or  it  will  be  forever 
barred.     lb. 

A  bill  in  chancery  to  establish  and  enforce 
the  lien  at  law,  after  the  defendant  has  died 
and  his  estate  has  been  adjudged  insolvent, 
is  devoid  of  equity.    /&. 

B.  purchased  lands  subject  to  a  judgment 
of  which  he  was  ignorant,  paying  value  and 
taking  a  deed  with  covenants.  Subsequently 
an  appeal  was  taken  by  the  judgment  debtor, 
and  the  judgment  secured  by  an  under- 
taking. Held,  that  as  to  the  judgment,  B. 
occupied  a  position  similar  to  that  of  surety, 
and  a  release,  by  the  judgment  creditor,  of 
the  sureties  on  the  undertaking,  discharged 
the  lien  of  the  judgment  upon  the  lands 
purchased  by  B.    Barnes  v.  Jfott,  21  R.  62ft, 


105.  What  will  not  discharge  if— 

The  judgment  lien  continues,  notwithstand- 
ing the  death  of  the  debtor,  bat  may  be  lost 
by  laches.     Union  Bank  v.  Powell,  52  D.  367. 

The  death  of  a  joint  judgment  debtor  does 
not  discharge  the  lands  of  the  deceased  from 
the  lien  of  the  judgment,  and  in  case  the  de- 
cedent were  the  principal  debtor,  his  lands 
alone  would  be  first  subjected  in  equity  to 
the  payment  of  the  debt,  so  as  to  bar  a  suit 
by  the  judgment  creditor  to  recover  satisfac- 
tion ont  of  the  lands  of  the  survivor,  a 
surety.     Bx  parte  Dixon,  12  D.  92. 

The  lien  of  judgment  is  not  released  by 
the  death  of  the  judgment  creditor.  Dur- 
ham v.  Heaton,  81  D.  275. 

The  lien  of  a  judgment  is  not  lost  by  the 
division  of  the  county,  so  that  land  affected 
by  the  lien  falls  without  the  old  county,  in 
the  absence  of  legislation  taking  away  the 
lien.     Davidson  v.  Root,  37  D.  411. 

Judgments  and  their  Hens  are  unaffected 
by  delivery  bonds  being  taken  and  forfeited, 
where  such  bonds  do  not,  upon  forfeiture, 
operate  as  judgments,  and  therefore  ex- 
tinguish the  original  judgments.  Lawsom  v, 
Jordan,  70  D.  596. 

A  judgment  lien  is  not  affected  by  an 
order  to  return  process,  without  sale.     lb. 

A  judgment  lien  is  destroyed  by  an  in- 
junction issued  upon  the  execution  of  a  bond 
with  sureties,  by  the  defendant  in  the  judg- 
ment. AUier  if  it  is  a  replevy  bond,  forth- 
coming bond,  or  a  bond  to  try  the  right  of 
property.  BartleU  v.  Doe,  '41  D.  52;  Camp- 
bell v.  Spence,  39  D.  301. 

Where  an  execution  sale  is  enjoined  at  the 
suit  of  a  stranger  to  the  judgment,  the  in- 
junction bond  given  by  him  does  not  destroy 
the  judgment  lien.  It  operates  as  a  security 
for  damages  that  may  accrue  by  delaying 
the  sale.    BartleU  v.  Doe,  41  D.  52. 

The  lien  is  not  lost  or  suspended  even 
during  the  continuance  of  an  injunction, 
although  the  injunction  stops  the  execution* 
Anderson  v.  Tydmgs,  63  D.  708. 

The  lien  arises  by  mere  implication  of  law* 
and  although  a  new  judgment  be  predicated 
on  the  first,  this  does  not  necessarily  destroy 
the  lien  which  the  law  has  given;  for  it  u 
competent  for  the  law  to  keep  the  lien  in  ex- 
istence.    Planters9  Bank  v.  CahM,  41  D.  616. 

The  lien  of  a  judgment  or  fieri  facias  is 
not  defeated  by  the  judgment  debtor  being 
subsequently  declared  a  bankrupt,  and  re- 
ceiving his  discharge  as  such,  under  the 
provisions  of  the  bankrupt  act  of  1841. 
Doremus  v.  Walker,  42  D.  634. 

Where  the  sheriff  failed  at  one  time  to  do 
his  doty,  and  returned  an  execution  "money 
not  made,"  the  lien  of  the  judgment  upon 
the  land  of  the  execution  debtor  is  not 
waived,  if  there  was  no  negligence  on  the  part 
of  the  plaintiff,  or  interference  by  him  with 

*  Death  of  defendant,  lien  after,  see  note,  18  Ik 
942,  34s. 
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the  dne  course  of  the  law.  The  failure  of 
the  sheriff  to  levy  npon  the  land  mads  him 
liable,  but  did  not  affect  the  judgment  lien. 
Bank*  v.  Evan*,  48  D.  784. 

Delay  for  six  months  in  issuing  execution 
does  not  destroy  a  judgment  lien.  Reynold* 
v.  Ingeraoll,  49  D.  67. 

A  disclaimer  of  interest  in  land,  made  by 
a  party  after  judgments  have  been  rendered 
against  him,  does  not  destroy  the  liens  of 
such  judgments  upon  the  legal  right  which 
he  had  in  the  land  at  the  tune  when  the 
judgments  were  rendered.  Andermm  v.  Tya\ 
ings,  63  D.  708. 

100.  Priority  among  judgments.  — 
The  proprietor  of  a  ground-rent  in  fee  who 
obtains  a  judgment  for  arrears,  and  sells  the 
land,  is  entitled  to  be  paid  the  whole  of  the 
rent  in  arrear,  from  the  proceeds,  in  prefer- 
ence to  older  judgments;  but  inasmuch  as 
he  resorts  to  the  land  for  payment,  he  can- 
not have  interest  upon  the  arrears.  Bantleon 
v.  SmUft,  4  D.  43a  But  the  surety  for  stay 
of  execution  in  a  judgment  for  arrears  of 
ground-rent,  who,  after  the  expiration  of 
the  stay  and  judgment  upon  his  recognisance 
of  bail,  pays  the  debt,  interest,  and  costs, 
and  obtains  an  assignment  of  the  original 
judgment  from  the  plaintiff's  attorney,  is 
not  thereby  entitled  to  priority  over  a  judg- 
ment afterwards  obtained  by  the  same  plain- 
tiff for  arrears  of  rent  subsequently  accrued. 
FassiU  v.  Middleton,  86  D.  535. 

If  two  judgments  appear  to  have  been  en- 
tered on  the  same  day,  the  court  will  ascer- 
tain which  was  first  entered,  and  award  it 
the  preference.  Biggam  v.  Merritt,  12  D. 
576. 

Judgment  creditors  may.  in  equity,  eome 
upon  the  equitable  estate  of  their  debtor,  in 
real  estate,  in  the  order  of  the  date  of  their 
judgment,  the  oldest  having  priority.  Haley* 
v.  WiUianu,  19  D.  743. 

Where  land  is  sold  under  a  mortgage,  and 
there  are  several  creditors  having  judgments 
subsequent  to  the  mortgage,  the  oldest  judg- 
ment is,  as  respects  the  others,  no  further  a 
lien  upon  the  surplus  moneys  than  it  was 
upon  the  equity  of  redemption.  Hence  if 
the  judgment  creditors  are  equitably  entitled 
to  interest,  but  could  not  have  levied  it  on 
the  land,  the  money  must  first  be  applied  to 
the  principal  of  the  judgments,  according  to 
priority,  and  the  residue,  if  any,  ratably 
applied  to  the  interest  on  said  judgments. 
De  La  Verane  v.  EverUon,  19  D.  411. 

A  prior  lien  cease*  to  bind  the  subject  of 
it  in  all  cases  where  it  is  displaced  by  act  of 
the  party,  or  by  operation  or  provision  of 
law,  and  therefore,  as  between  judgment 
creditors,  neither  of  whom  takes  out  execu- 
tion within  a  year  from  the  rendition  of 
judgment,  the  execution  first  levied  will 
have  the  preference.  Heller*  v.  Corwm,  24 
D.  301. 

The  lien  of  a  jndgment  rendered 
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a  petition  for  divorce,  and  before  the  rendi- 
tion of  a  decree  for  alimony,  is  sunerior  to 
that  of  the  decree,  where  the  petition  does 
not  allege  a  claim  to  any  specific  tract  of 
land,  or  pray  for  alimony  by  way  of  annuity 
upon  the  husband's  real  estate  generally. 
Hamlin  v.  Sevan*,  28  D.  625. 

A  judgment  taken  by  a  surety  as  an  in- 
demnity from  the  principal,  against  liability 
on  the  note  on  which  he  is  surety,  and  as- 
signed to  the  creditor,  is  entitled  to  priority 
of  payment  out  of  the  proceeds  of  the  sale  of 
the  principal's  property,  over  a  subsequent 
judgment  against  the  surety  and  principal, 
for  another  debt,  in  which  the -former  is 
principal  and  the  latter  surety,  though  the 
indemnified  surety  has  not  been  actually 
damnified;  but  judgment  has  been  recovered 
against  him  by  the  creditor  for  the  debt  for 
which  he  was  surety.  Bank  v.  Douglas*,  28 
D.689. 

A  sale  under  a  junior  judgment  or  execu- 
tion does  not  divest  the  lien  of  an  elder  one, 
but  leaves  the  property  subject  to  such  elder 
lien.  Commercial  Bank  v.  Coroner,  38  D. 
447;  Andrew*  v.  Doe,  38  D.  450. 

A  judgment  of  the  United  States  court  is 
as  much  a  lien  as  a  judgment  of  a  state 
court,  and  is  not  divested  by  a  sale  under  a 
judgment  of  junior  date  entered  in  a  state 
court,  though  the  latter  is  first  levied.  An- 
drew* v.  Dot,  38  D.  450. 

Postponement  of  a  judgment  lien  to  a 
junior  one  does  not  affect  otner  creditors  not 
parties  to  the  suit,  in  which  the  decision 
postponing  the  lien  was  rendered,  and  does 
not  postpone  the  lien  of  such  prior  judg- 

v.Doe,  43  D. 


ment  as  against  them. 
523. 

The  neglect  of  a  judgment  creditor  to 
oat  execution  from  term  to  term,  after  the 
return  of  the  original/,  fa.,  postpones  hie 
lien  to  that  of  a  junior  judgment  creditor 
institutes  a  suit  in  equity  to  subject  the  real 
estate  of  the  debtor  to  the  satisfaction  of 
his  judgment.  Dargan  v.  Waring,  46  D. 
234. 

An  error  of  the  clerk  in  failing  to  docket  a 
judgment  properly  will  not  authorise  a  court 
of  chancery  to  interfere  to  deprive  other 
judgment  creditors  of  any  priority  acquired 
by  such  error.  Buchan  v.  Sumner,  47  D. 
305. 

A  judgment  docketed  under  the  first  letter 
of  the  Christian  name  instead  of  under  the 
first  letter  of  the  surname  of  the  debtor,  by 
a  mistake  of  the  clerk,  where  the  statute  re- 
quires an  alphabetical  docket,  is  no  lien  as 
against  a  subsequent  judgment  duly  dock- 
eted,    lb. 

One  of  two  judgment  debtors  who  has  judg- 
ment against  the  co-debtor,  which  is  entered 
upon  the  same  day  as  the  judgment  against 
both  of  them,  cannot  claim,  as  against  his 
jndgment  creditor,  any  part  of  the  proceeds 
of  the  sale  of  the  land  of  his  co-debtor  under 
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the  judgment  against  both  of  thsm;  for 
though  the  liens  are  of  equal  priority  as  to 
time,  the  equity  of  the  creditor  is  superior 
to  that  of  the  debtor.  VierheUer's  Appeal, 
62  D.  305. 

A  judgment  lien  entered  against  the  owner 
of  an  equity  attaches  also  to  the  legal  title 
as  soon  as  he  acquires  it,  and  takes  prece- 
dence over  a  judgment  entered  some  days 
after  such  acquisition,  though  its  considera- 
tion was  money  used  in  paying  for  the  land. 
Cake's  Appeal,  62  D.  828. 

A  subsequent  purchase  of  a  judgment,  ac- 
companied or  followed  by  a  transfer  upon 
record,  will  pass  title  against  a  prior  pur- 
chase not  recorded,  and  of  which  the  second 
Purchaser  has  no  notice.  Campbell's  Appeal, 
2  D.  041. 

The  liens  of  several  judgments  rendered  at 
different  terms  against  the  same  defendant 
have  no  priority  over  each  other  as  regards 
property,  the  legal  title  to  which  is  acquired 
by  defendant  after  all  the  judgments  have 
been  rendered,  and  such  fund  must  be  dis- 
tributed amongst  them  pari  passu,  Reffe  v. 
MeCamb.lt>  D.  748. 

107.  Priority  between  judgments  and 
other  Hens  or  encumbrances.  —  Judg- 
ment creditors  cannot  prevail  against  a 
prior  equity  of  third'  persons  attaching  to 
land  of  the  debtor.  Matter  of  Howe,  19  D. 
396;  Sweet  v.  Jacocks,  31  D.  252. 

A  judgment  lien  against  a  purchaser  at  a 
trustee's  sale  is  subject  to  the  prior  equitable 
lien  for  the  unpaid  residue  of  the  purchase- 
money,  held  by  the  court  as  vendor  in  favor 
of  the  parties  interested  in  the  proceeds  of 
the  sale.     Coombs  v.  Jordan,  22  D.  236. 

The  lien  of  a  judgment  rendered  before 
the  debtor's  marriage  is  paramount  to  his 
wife's  right  of  dower.  Sandford  v.  McLean, 
23  D.  773. 

The  lien  of  a  judgment  takes  priority 
over  a  prior  unrecorded  mortgage.  But  if 
between  the  judgment  and  the  unrecorded 
mortgage  there  is  a  second  mortgage,  which 
is  entitled  to  priority  over  such  judgment, 
but  which  must  be  postponed  as  to  the 
prior  unrecorded  mortgage,  by  reason  of  the 
second  mortgages  having  notice  thereof, 
such  unrecorded  mortgage  will  also  be  enti- 
tled to  priority  over  such  subsequent  judg- 
ment. M.  <£•  M.  Bank  v.  Bank  of  Pa.,  42  D. 
240. 

The  lien  of  a  judgment  is  preferred  to  a 
prior  unrecorded  deed,  in  Missouri.  Reed 
v.  Austin,  45  D.  336. 

A  judgment  for  purchase-money,  after 
the  legal  title  is  in  defendant,  has  no  prior- 
ity over  a  lien  on  his  previous  equitable 
title,  unless  it  is  entered  at  the  same  time 
the  deed  is  delivered,  or  so  near  to  it  as  to 
make  the  entry  and  conveyance  one  trans- 
action; and  where  the  entry  is  not  made 
until  ten  days  after  the  delivery  of  the  deed, 
such  entry  and  conveyance  do  not  constitute 
2  A   D   R.-180 
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one  transaction.    Lyon  v.  MeOuffeu,  45  D. 
675. 

The  equity  of  a  party  who  procures  the 
reformation  of  a  written  instrument  at- 
taches prior  and  is  paramount  to  the  lien  of 
a  judgment  obtained  against  the  party  in 
whom,  by  reason  of  such  mistake,  the  legal 
title  vests.    Stone  v.  Hale,  52  D.  185. 

A  judgment  lien  is  paramount  to  a  junior 
mortgage  lien,  TrapnaU  v.  Richardson,  58 
D.  838. 

After  judgment  has  been  rendered  against 
defendant,  binding  his  land,  he  cannot 
create  liens  thereon  to  the  prejudice  of  the 
plaintiff  to  such  action.  If  any  rights  are 
acquired  by  third  persons  in  dealing  with 
the  defendant  in  relation  to  said  land,  they 
are  in  subordination  to  such  judgment. 
Martin  v.  Martin,  61  D.  364. 

Where  a  judgment  creditor  is  prevented 
from  enforcing  his  execution  within  the  time 
prescribed  by  the  statute  of  limitations,  by 
an  injunction  granted  at  the  instance  of  a 
mortgagee  of  the  property  levied  on,  the 
lien  of  whose  mortgage  was,  at  the  time 
when  the  injunction  issued,  inferior  to  that 
of  the  judgment,  such  mortgagee  cannot 
take  advantage  of  the  fact  that  the  lien  of 
the  judgment  is  lost,  and  is  not  entitled  to 
hold  the  property  discharged  of  the  lien  of 
the  judgment.     Work  v.  Harper,  66  D.  549. 

A  judgment  creditor  may  rely  on  the  lien 
of  his  judgment  on  real  property,  and  on 
his  means  of  enforcement  at  taw,  instead  of 
resorting  to  equity.  Thus  although  the 
debtor  has  made  a  prior  conveyance,  yet 
the  creditor  may  sell  on  execution,  and  the 
purchaser  will  have  the  right  of  impeaching 
the  debtor's  conveyance  as  fraudulent.  And 
if  the  creditor's  judgment  was  recovered 
before  other  creditors  instituted  proceedings 
in  equity,  nothing  in  the  course  or  result  of 
those  proceedings  can  affect  the  rights  of 
the  purchaser  under  the  judgment.  Chau» 
tauque  Co.  Bank  v.  Risley,  75  D.  347. 

V.  Satisfaction  and  Discharge. 

108.  What  amounts  to  a  satisfac- 
tion, generally. —  "Satisfaction"  is  a 
technical  term,  and  in  its  application  to 
judgments  it  means  the  payment  of  the 
money  due  by  the  judgment,  which  pay- 
ment must  be  entered  of  record.  Planters' 
Bank  v.  Calvit,  41  D.  616. 

Forfeiture  of  a  forthcoming  bond  amounts 
to  a  satisfaction  of  the  original  judgment. 
Bank  of  U.  S.  v.  Patton,  35  D.  428. 

Satisfaction  by  one  of  several  parties  origi- 
nally liable  for  a  debt  or  wrong  discharges 
all  the  others;  but  when  two  are  severally 
sued  for  the  same  wrong,  for  which  only  one 
of  them  can  be  liable,  satisfaction  by  one  of 
them  operates  no  discharge  as  to  the  other. 
Mathews  v.  Lawrence,  43  D.  665. 

A  prior  judgment  creditor  may  waive  his 
priority  in  favor  of  a  subsequent  judgment 
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creditor  without  extinguishing  hi*  Judg- 
ment. And  if  the  subsequent  judgment 
creditor  becomes  the  assignee  of  the  prior 
judgment,  he  succeeds  to  all  the  rights  of 
the  assignor.  Bank  of  Pennsylvania  v.  Win- 
ger, 18  D.  633. 

Money  in  the  sheriff's  hand  under  a  sale 
of  lands,  sufficient  to  satisfy  a  judgment 
prior  to  that  on  which  the  lands  were  sold, 
is  not  per  ee  a  satisfaction  of  such  prior  judg- 
ment,   lb. 

The  redemption  of  land  by  a  junior  judg- 
ment creditor,  from  a  sale  under  a  prior 
judgment,  is  not  a  satisfaction  of  the  re- 
deeming creditor's  judgment  at  law  or  in 
equity,  however  profitable  a  speculation  the 

Surchase  may  be.  Van  Home  w.  McLaren, 
5D.  686. 

A  judgment  exists  as  a  lien  from  its  ren- 
dition. It  derives  no  additional  force  from 
its  affirmance  on  appeal,  even  where  the 
appellate  court  enters  a  new  judgment,  but 
is  not  satisfied,  merged,  or  extinguished  by 
the  second  judgment,  and  it  retains  its  lien. 
Planter*'  Bank  v.  Calvit,  41  D.  616. 

A  mere  proposition  to  accept  less  than  the 
full  amount  of  a  judgment  in  full  discharge 
thereof,  if  unaccepted  by  the  judgment 
debtor,  will  have  no  effect  upon  the  re- 
covery of  the  full  amount  of  the  judgment. 
Bird  v.  Smith,  56  D.  635. 

Part  payment  of  the  debt  upon  which  a 
judgment  has  been  recovered,  made  prior  to 
the  rendition  of  judgment,  is  no  defense  to 
an  action  on  a  check  given  in  satisfaction  of 
the  judgment,  whether  the  payment  was 
mads  to  the  nominal  plaintiff  or  to  one  hav- 
ing an  equitable  interest  in  the  judgment,  lb, 

A  receipt  by  the  sheriff  for  the  amount  of 
a  judgment  is  without'  authority,  and  is  not 
evidence  of  the  satisfaction  of  the  judgment, 
where  an  execution  was  levied,  a  delivery 
bond  given  and  forfeited,  and  the  payment 
was  made  after  the  return  day  of  this  exe- 
cution, and  of  a  subsequent  execution  not 
levied;  for  as  he  had  no  process  in  his 
hands,  he  had  no  authority  to  demand  or 
collect  the  money.  Harris  v.  Ellis,  94  D. 
296. 

109.  Satisfaction  by  release. —A 
judgment  can  be  released  at  law  only  by 
specialty;  but  in  equity  a  parol  release  is 
sufficient,  if  based  on  a  consideration.  HVuife- 
hiU  v.  Wilson,  24  D.  326. 

A  judgment  is  not  released  by  an  agree- 
ment made  with  one  of  two  or  more  de- 
fendants, that  plaintiff  will  not  take  any 
Croceedings  to  collect  the  same  from  him, 
ut  will  seek  satisfaction  only  of  the  other 
defendants.     Mitchell  v.  Hawley,  47  D.  260. 

110.  Satisfaction  by  payment. —  1. 
What  amounts  to  payment,  and  Us  effect,  gen- 
erally. — A  judgment  cannot  be  paid  in  bank 
notes,  although  the  bank  issuing  the  notes 
is  the  holder  of  the  judgment.  Case  v.  State 
Bank,  14  D.  417. 
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The  amount  paid  for  a  release  of  a  judg- 
ment lien  will  be  credited  as  a  payment  on 
the  judgment,  though  paid  by  a  stranger, 
and  though  the  property  released  was  not 
covered  by  the  lien.  Stoney  v.  Shutiz,  27  D. 
429. 

A  party  paying  a  judgment  against  him- 
self before  execution  issued  does  not  thereby 
waive  his  right  of  testing  its  validity  in  the 
appellate  court     Bicheson  v.  Byan,  56  D. 

At  common  law,  in  an  action  upon  a  rec- 
ord, the  defendant  could  not  plead  payment, 
because  such  payment  was  matter  in  pais, 
and  not  of  record.  A  defendant  may  settle 
a  judgment  debt  with  plaintiff  upon  such 
terms  as  they  may  agree  to,  and  as  between 
themselves  this  arrangement  will  be  per- 
fectly valid;  bnt  they  cannot  thus  wipe  out 
a  record  to  the  prejudice  of  other  parties. 
Nichols  v.  Dissler,  86  D.  219. 

A  judgment  and  execution  thereon  may 
be  extinguished  and  satisfied  by  payment  in 
confederate  treasury  notes,  ana  the  defend- 
ants cannot  be  compelled  to  repay  the 
amount.     Henhy  v.  Franklin,  91  D.  296. 

Payment  of  a  judgment  in  oil,  to  be  taken 
according  to  sample,  is  insufficient,  where 
the  oil  tendered  does  not  correspond  with 
the  sample,  and  is  refused  for  that  reason. 
The  judgment  creditor  is  not  bound  to  ac- 
cept any  other  kind  of  oil  than  that  agreed 
upon;  but  if  he  does,  it  should  be  credited 
on  the  judgment  to  the  extent  received. 
Maute  v.  Gross,  94  D.  62. 

Defendant  may  show  that  the  oil  delivered 
in  payment  of  a  judgment,  under  a  written 
contract  that  it  was  to  be  of  a  specified  qual- 
ity, and  of  the  quality  of  the  sample  pro- 
duced prior  to  the  purchase,  is  not  of  the 
quality  the  plaintiff  agreed  to  deliver.     Ih, 

The  sheriff  becomes  the  agent  of  plaintiff 
to  receive  payment  of  a  judgment  when  an 
operative  execution  comes  into  his  hands, 
and  his  authority  continues  while  the  writ 
remains  in  force.  Harris  v.  Ellis,  &4  D. 
296. 

The  clerk  of  court,  under  his  statutory 
authority  to  receive  the  amount  of  a  judg- 
ment and  enter  satisfaction,  has  power  to 
receive  only  such  money  as  the  plaintiff  is 
bound  to  accept,  and  has  no  authority  to  re- 
ceive depreciated  paper  currency;  and  con- 
sequently the  receipt  by  such  a  clerk,  in 
October,  1864,  of  treasury  notes  of  the  Con- 
federate States  and  of  the  state  of  Alabama, 
was  unauthorized,  and  did  not  discharge  the 
judgment     Aicardi  v.  Bobbins,  94  D.  614. 

2.    When  discharges  the  judgment.  —  A  pay- 
ment of  one  of  two  several  judgments,  ob- 
tained upon  the  same  demand,   discharges 
both,  though  one  judgment  was  against  the 
principal,    the   other   against    the    surety. 
( Sherwood  v.  Collier,  24  D.  264. 
I     Payment  of  a  judgment  by  the   sheriff 
I  without  the  knowledge  of  defendant  in  exe* 
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ttion,  is  a  discharge  thereof,  and  has  the 
effect  as  if  made  by  the  defendant. 
Boren  v.  McGchee,  31  D.  695. 

The  effect  of  payment  of  a  judgment  be- 
fore a  sale  is  had  under  it,  not  decided;  bat 
whatever  the  rule  as  to  validity  of  the  sale, 
the  lien  of  the  judgment  is  discharged  by  the 
payment  of  the  judgment,  and  even  if  the 
•ale  is  valid,  it  would  extend  no  further  than 
the  lien  of  the  execution.  Banks  v.  Evans, 
48  D.  734. 

Where  a  judgment  debtor  furnishes  money 
to  a  third  person  to  buy  up  the  judgment, 
and  he  does  so,  the  creditor  not  knowing 
the  facts,  it  amounts  to  a  part  payment 
only.     Shaw  v.  Clark,  27  D.  578. 

The  sheriffs  payment  of  a  judgment  ren- 
dered against  him  for  neglect  to  make  the 
money  will  not  operate  as  a  payment  of  the 
original  judgment,  unless  the  defendant  in 
the  execution  insist  upon  such  payment  as  a 
satisfaction,  thus  recognizing  it  as  a  pay- 
ment made  for  his  benefit  and  at  his  request. 
Poe  v.  Dorra/ty  56  D.  196. 

Payment  of  part  of  the  amount  due  on 
a  money  judgment,  under  a  contract  that  it 
•hall  operate  as  satisfaction  in  full,  does  not 
discharge  the  judgment.  Such  contract  is 
nudum  pactum.    Deland  v.  Hiett,  87  D.  102. 

Where  a  judgment  creditor  assigns  the 
judgment,  and  the  judgment  debtor,  without 
notice  of  the  assignment,  afterwards  pays 
the  amount  thereof  voluntarily  to  the  sheriff 
upon  being  served  with  garnishee  process, 
the  rights  of  the  assignee  are  not  affected, 
and  he  may  still  enforce  the  judgment. 
Brown  v.  Ayres,  91  D.  655. 

3.  Keeping  alive  a  paid  Judgment  —  If  a 
Judgment  be  paid  by  a  friend  of  one  of  the 
parties,  it  cannot  be  kept  alive  without  the 
consent  of  the  defendant.  Bead  v.  Qervais, 
12  D.  577. 

Actual  payment  discharges  a  judgment  at 
law,  but  not  in  equity,  if  justice  require  that 
it  should  still  subsist.  Fleming  v.  Beaver, 
19  D.  629. 

A  surety  who  pays  a  judgment  obtained 
against  himself  and  his  principal  thereby 
satisfies  it,  and  reduces  himself  to  the  situa- 
tion of  a  simple  contract  creditor  of  such 
principal;  but  if  he  takes  an  assignment  of 
such  a  judgment  to  a  stranger,  and  does  not 
intend  to  satisfy  it,  the  judgment  will  not  be 
extinguished  by  the  payment.  Briley  v. 
8ugg%  30  D.  172.  8.  P.,  Brown  v.  White,  80 
I>.  226. 

HI.  Satisfaction  by  proceedings  un- 
der levy  of  execution.*  —  A  levy  upon 
land  is  not  a  satisfaction  of  the  judgment. 
Towneend  v.  Smith,  70  D.  400. 

When  the  plaintiff  has  seized  goods  suffi- 
cient to  satisfy  his  judgment,  it  is  thereby 

*  See  monographic  note  on  satisfaction  of  Judg- 
ment and  execution,  by  levy  on  real  or  personal 
{iroperty,  68  D.  860-&>a.    8ee  also  Execution,  178- 
76. 
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discharged.  The  goods  cannot  be  released 
and  the  judgment  revived  to  the  prejudice 
of  subsequent  judgment  creditors.  Hunt  v. 
Breading,  14  D.  605. 

A  levy  upon  personal  property  is  generally 
held  to  be  a  satisfaction  of  the  judgment. 
This  appears  to  have  been  held  when  the 
question  arose  as  to  the  rights  of  third  parties, 
and  as  to  the  continuance  of  a  lien  on  land, 
in  favor  of  the  party  making  the  levy  on 
the  personalty,  or  under  similar  circum- 
stances.    Reed  v.  CrosthwaU,  71  D.  406. 

A  levy  upon  personul  property  has  never 
been  held  satisfaction  of  the  judgment,  as 
between  the  plaintiff  and  defendant,  unless 
in  connection  with  the  fact  that  the  levy  has 
not  been  disposed  of.    lb. 

The  rule  that  a  levy  upon  personal  prop- 
erty is  a  satisfaction  of  the  judgment  appears 
never  to  have  been  applied  to  a  levy  upon 
real  estate.  The  probable  reason  of  the  dis- 
tinction is,  that  personalty  is  seized  and  taken 
into  the  possession  of  the  officer,  so  that  un- 
til it  is  dieposed  of  it  must  stand  as  a  satis- 
faction.    A, 

A  levy  and  sale  under  a  senior  execution 
will  be  considered  a  satisfaction  of  the  judg- 
ment, so  far  as  it  affects  junior  executions, 
subsequently  levied  on  other  property  of  the 
judgment  debtor,  although  the  sheriff  may 
misapply  the  money  obtained  thereby.  Camp* 
bettr.  Spenee,  99  D.  301. 

The  doctrine  that  a  judgment  is  satisfied, 
even  where  there  is  a  misapplication  of  the 
money  made  on  executions  uy  the  sheriff, 
applies  to  oases  where  all  the  executions 
were  levied  on  the  property  sold,  and  the  sale 
took  place  under  ail,  and  has  no  application 
to  executions  not  actually  levied.  Banks  v. 
Evans,  48  D.  734. 

A  judgment  is  not  satisfied  by  an  execution 
sale  without  payment  of  the  purchase- money 
or  conveyance,  nor  is  the  debtor's  title  di- 
vested.    Chapman  v.  Harwood,  44  D.  736. 

A  void  sale  of  land  under  execution  is  not 
a  satisfaction  of  the  judgment,  where  pur- 
chased by  the  judgment  creditor,  and  after- 
wards recovered  back  by  the  judgment 
debtor.     Townsend  v.  Smith,  70  D.  400. 

A  judgment  charging  the  mortgagee  of 
chattels  as  a  trustee,  on  nis  default,  ceases  to 
have  any  legal  effect,  where  the  property  is 
seised  and  sold  on  execution,  and  the  pro- 
ceeds of  the  sale  are  applied  towards  satis- 
faction thereof.     Brown  v.  Neale,  80  D.  53. 

Forbearance  for  nineteen  years  to  sue  on  a 
promissory  note  is  no  waiver  of  payee's  right 
to  satisfy  a  judgment  founded  upon  said 
note,  by  a  levy  upon  land  fraudulently  con- 
veyed by  the  judgment  debtor.  Sidetisparker 
v.  Sidensparker,  83  D.  527. 

Where  a  judgment  debtor  delivers  to  the 
judgment  creditor  a  promissory  note  of  third 
persons  in  satisfaction  of  the  judgment,  which 
is  void  because  fraudulently  obtained  by  the 
judgment  debtor  from  the  payors,  it  is  un- 
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necessary  for  the  judgment  creditor  to  return 
the  note  before  enforcing  his  judgment  by 
execution.     Mitchell  v.  HockeU,  85  D.  151. 

112.  When  payment  is  presumed 
from  lapse  of  time. — On  failure  to  sue 
out  execution  within  a  year  and  a  day,  a 
judgment  was  presumed  at  common  law  to 
have  been  paid,  and  the  defendant  might 
plead  payment  and  a  release  of  the  same. 
Coombs  v.  Jordan,  22  D.  236. 

The  presumption  in  law  that  a  debt  was 
paid  is  raised  where  the  creditor  lives  near 
Lis  judgment  debtors  for  thirteen  years  after 
the  rendition  of  the  judgment  makes  no 
effort,  after  the  first  year,  to  collect  it,  and. 
moves  off  without  further  effort  to  collect, 
the  defendants  during  all  that  time  having 
ample  property  to  satisfy  the  judgment. 
Husky  v.  Maple*,  88  D.  588. 

Seven  years  having  elapsed  after  rendition 
of  judgment,  the  character  of  the  creditor 
for  strictness  in  the  collection  of  debts  may 
be  left  to  a  jury,  to  show  that  the  judgment 
had  been  paid.    lb. 

Payment  of  a  judgment  will  not  be  pre- 
sumed from  lapse  of  time  less  than  twenty 
years,  unless  otner  circumstances  are  proved 
which,  associated  with  the  lapse  of  time,  aid 
the  presumption  of  payment,  producing  ac- 
tual belief  thereof.  Wherry  v.  McCammon, 
91  D.  240. 

1 18.  Vacating  or  canceling  entry  of 
satisfaction.  —  Satisfaction  of  a  judgment 
may  be  canceled  when  it  appears  that  the 
execution  upon  which  it  is  indorsed  was  sat- 
isfied out  of  property  not  belonging  to  the 
defendant,  and  that  the  judgment  creditor 
has  had  to  refund  the  money  he  received  to 
the  owner,  and  has  made  reparation  to  him 
for  the  injury  caused  by  the  wrongful  seis* 
are.    Magunre  v.  Marks,  75  D.  121. 

Entry  of  satisfaction  does  not  extinguish  a 
judgment,  except  in  favor  of  intervening  liens. 
Moskr*s  Appeal,  93  D.  783. 

A  number  of  judgments  were  entered 
against  two  debtors,  some  joint  and  some 
several,  executions  were  issued^  and  land 
held  jointly  by  them  was  levied  on.  The 
court  ordered  the  undivided  interest  of  one 
of  the  debtors  to  be  sold  separately.  A 
junior  judgment  creditor,  believing  the  land 
would  be  sacrificed,  after  the  execution 
plaintiffs  had  refused  to  assign  their  judg- 
ments to  him  on  payment,  paid  the  execu* 
tions  to  the  sheriff,  and  satisfaction  was 
entered.  No  other  liens  having  intervened, 
he  was  subrogated  to  the  rights  of  the  execu- 
tion plaintiffs,  and  the  satisfaction  canceled, 
ft. 

VL   Arresting;  Amending;  OpsNnro;  ahd 

Vacating. 

1 14.  Grounds  of  arrest  of  judgment 
in  civil  cases.  — Any  matter  on  the  record 
which  might  be  assigned  for  error  after 
judgment  may  be  alleged  in  arrest  of  judg- 


ment, and  an  erroneous  decision  thereon  re- 
viewed in  the  court  of  errors.  Campbell  v. 
8takes,  19  D.  561. 

In  civil  actions,  whatever  is  alleged  in  ar- 
rest of  judgment  must  be  such  matter  as 
would  on  demurrer  be  sufficient  to  overturn 
the  action  or  plea,  and  the  same  rule  applies 
in  both  civil  and  criminal  oases.  Delaware 
Division  Canal  Co.  v.  Com.,  100  D.  670. 

If,  in  an  action  on  a  bond,  there  be  several 
breaches  assigned,  and  some  of  such  assign* 
meats  are  insufficient,  and  a  general  verdict 
be  rendered,  the  judgment  will  be  arrested. 
Bank  of  Carlisle  v.  Hopkins,  10  D.  113. 

Judgment  on  a  verdict  will  be  arrested, 
where,  through  the  mistake  of  counsel,  a 

Kper,  which  was  not  offered  in  evidence, 
t  which  had  been  used  by  a  witness  to  re- 
fresh his  memory,  was  taken  by  the  jury  into 
the  consultation  room,  if  the  same  might 
have  influenced  their  verdict.  Clark  v. 
WMtabar,  46  D.  337. 

Where  a  declaration  contains  several 
counts,  a  general  verdict  may  be  referred  to 
such  of  them  as  will  sustain  the  action;  and 
if  one  or  more  of  the  counts  be  good,  judg- 
ment will  not  be  arrested,  although  the  dec- 
laration contains  one  which  is  baa.  Nelson 
v.  Emerson,  2  D.  646. 

Incompetency  of  a  juror  is  no  ground  for 
arresting  judgment,  although  it  may  be  good 
cause  for  a  new  trial.  Atkinsons  v.  Aden,  36 
D.  361. 

Judgment  will  not  be  arrested  on  account 
of  a  departure,  if,  upon  the  whole  record, 
the  court  can  see  that  a  correct  result  was 
attained,  and  that  the  judgment  was  right. 
Farmers*  and  Mechanics'  Bank  v.  Flint,  44  D. 
351. 

Judgment  ought  not  to  be  arrested,  where 
the  jurv  purport  to  find  upon  certain  counts, 
but  their  verdict  shows  that  they  considered 
other  counts,  less  questionable,  even  though 
the  counts  upon  which  the  verdict  was  ex- 
pressly found  were  insufficient.  Ryan  v. 
Copes,  73  D.  106. 

A  party  cannot  complain  of  irregularity  in 
a  decree  which  recites  that  the  original  party 
plaintiff  having  died  during  the  pendency  of 
the  action,  it  has  been  duly  revived  in  the 
name  of  his  heirs,  they  being  parties  to  and 
defending  the  suit.  Mustard  v.  Wohtford, 
76  D.  209. 

In  an  action  on  a  partnership  note,  where 
the  existence  of  the  partnership  is  not  suffi- 
ciently pleaded,  after  verdict,  a  motion  in 
arrest  of  judgment  will  not  lie  upon  (hat 
ground,  as  the  defect  is  cured  by  verdict. 
Richardson  v.  Farmer,  88  D.  129. 

115.  The  motion,  and  how  deter* 
mined.  The  court,  having  decided  that  a 
complaint  was  good  on  special  demurrer,  will 
not  hold  it  to  be  bad,  on  motion  for  arrest  of 
judgment,  based  on  the  same  grounds.  Ross 
v.  Bank  of  Burlington,  15  D.  664. 

Sundays  are  excluded  in  the  computation 
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of  the  time  within  which  a  motion  in  arrest 
of  judgment  most  be  filed.  Stone  v.  Steven*, 
SOD.  611. 

Privilege  will  not  avail  on  a  motion  in  arrest 
of  judgment  against  the  defendant  in  slander, 
where  there  are  special  pleas  that  the  words 
were  used  in  the  course  of  judicial  proceed- 
ings in  conducting  the  defendant's  own 
cause,  were  relevant  and  pertinent,  and 
were  not  spoken  malicionshr,  and  those  facta, 
being  put  in  issue,  are  all  found  against  the 
defendant.     Hasting*  v.  Lush,  34  D.  330. 

A  motion  to  set  aside  judgment,  and  for 
judgment  nan  obstante  veredicto,  comes  too 
late  after  judgment  is  entered.  Such  a  mo- 
tion should  be  made  immediately  after  the 
verdict,  and  before  judgment  is  rendered  on 
the  verdict.  Stater,  Commercial  Bank,4&J). 
280. 

On  motion  to  arrest  judgment  on  account 
of  an  insufficient  declaration,  the  court  does 
not  look  beyond  the  face  of  the  declaration; 
if  that  is  such  as  would  entitle  the  plaintiff  to 
recover,  if  it  was  fully  supported  by  the  evi- 
dence, it  must  be  held  sufficient  on  a  motion 
in  arrest.    Bdgerly  v.  Emerson,  55  D.  207. 

A  motion  in  arrest  of  judgment  after  ver- 
dict may  be  made,  under  the  Minnesota 
practice.     Wentworth  v.  Wentworth,  72  D.  97. 

After  verdict,  no  defects  in  the  declaration 
can  be  taken  advantage  of  by  motion  in  ar- 
rest.    Barrett  v.  Black,  96  D.  497. 

116.  Grounds  of  arrest  of  judgment 
In  criminal  cases. — Judgment  can  be  ar- 
rested only  for  defects  appearing  on  the 
record;  and  an  objection  which  must  be  es- 
tablished by  extrinsic  proof,  as  that  the 
amendment  of  a  defect  in  an  indictment  was 
made  after  bill  found,  is  not  a  good  ground 
for  a  motion  in  arrest.  State  v.  Creigkt,  2  D. 
556;  8tate  v.  George,  49  D.  392. 

A  defective  indictment  is  not  aided  by 
verdict,  and  a  judgment  thereon  may  be  ar- 
rested.   State  v.  Goayrty,  41  D.  382. 

Defects  of  an  indictment  or  caption  can  be 
beard  and  determined  in  a  higher  court  only, 
when  removed  there  on  writ  of  error  or  cer- 
tiorari, and  cannot  be  heard  on  a  motion  in 
arrest  of  judgment.  Stater.  Nixon,  46  D.  135. 

Judgment  will  not  be  arrested,  where  the 
refusal  to  give  a  proper  instruction  asked  for 
could  not  have  been  prejudicial.  State  v. 
Uorty,  60  D.  439. 

A  motion  in  arrest  of  judgment  for  matters 
aot  affecting  the  real  merits  of  the  offense 
charged  in  an  indictment  should  be  over- 
ruled. Teal  v.  State,  68  D.  482;  Connor  v. 
State,  71  D.  184. 

Where  the  grand  jury  who  found  the  in- 
dictment appears  from  the  record  to  have 
been  illegally  constituted,  a  motion  in  arrest 
of  judgment  on  this  ground  should  be  granted. 
Miller  v.  State,  69  T>.  351. 

Arrests  of  judgment  arise  from  intrinsio 
causes  appearing  on  the  face  of  the  record, 
and  in  criminal  cases  are  founded  on  excep- 


tions to  the  indictment.  An  exception  to 
this  rule  exists  when  pardon  is  pleaded  be- 
fore sentence.  Delaware  Division  Canal  Co, 
v.  Com.,  100  D.  570. 

117.  Amending  and  correcting  the 
judgment,  generally.— 1.  Rijht  to  amend 
and  power  to  allow  amendment — The  court 
has  absolute    control  of   all   interlocutory 

Judgments  or  orders  in  every  case  until  final 
udgment,  and  may  correct  any  error  at  any 
time  before  final  trial,  although  the  incum- 
bents of  the  bench,  at  the  respective  sessions 
of  court,  were  different  persons.  Hamilton 
v.  Pleasant*,  98  D.  551. 

Leave  to  amend  judgment  and  execution 
should  be  granted,  even  after  sale  under  the 
execution,  if  the  justice  of  the  case  requires 
such  amendment  Hubbell  v.  Fogartie,  26  D. 
163. 

In  Illinois,  a  judgment  may  be  reversed, 
on  motion  for  error  in  fact,  in  the  same  court 
in  which  it  was  rendered.  By  the  former 
practice  in  England,  the  only  way  in  which 
a  judgment  could  be  reversed  in  the  court  in 
which  it  was  rendered  for  error  in  fact  was  by 
writ  of  error  coram  vobis;  but  in  many  states 
of  the  Union  this  writ  has  gone  into  disuse, 
and  has  been  superseded  by  motion  to  amend. 
Peak  v.  Shotted,  74  D.  83. 

2.  Amendment*  after  Ute  term.*  —  A  final 
judgment  is  not  amendable  at  a  subsequent 
term,  except  in  matters  of  form,  or  as  re- 
spects mere  clerical  errors.  Botten  v.  Com* 
missioners,  13  D.  630;  Speed  v.  Hann,  15  D. 
78;  WhitweU  v.  Emory,  59  D.  220. 

Oral  proof  may  be  received  and  recorded  at 
a  term  subsequent  to  that  at  which  a  judg- 
ment was  entered,  showing  the  loss  of  process 
and  the  nature  of  the  sheriff's  return  thereon, 
for  the  purpose  of  upholding  a  judgment. 
Gentry  r.  Hutchcraft,  18  D.  172. 

The  circuit  court  may  amend  its  record 
by  interlineation,  on  motion,  after  the  judg- 
ment term  has  elapsed  and  error  brought. 
King  v.  State  Bank,  47  D.  739. 

The  district  court  cannot,  in  general,  re- 
vise its  own  judgment  of  a  former  terra;  but 
when  an  interlocutory  order  has  been  inad- 
vertently or  erroneously  made,  which,  after 
judgment  on  appeal,  may  occasion  a  reversal 
of  the  judgment,  it  may,  before  final  judg- 
ment, correct  such  erroneous  order,  if  sus- 
ceptible of  being  corrected  without  prejudice 
to  the  rights  of  the  parties.  Rogers  v.  Wat- 
rous,  58  D.  100. 

A  decree  cannot  be  modified  at  a  subse- 
quent term,  unless  a  new  trial  was  regularly 
granted.    Balio  v.  Wilson,  13  D.  376. 

A  court  of  equity  cannot  amend  a  decree 
at  a  subsequent  term  in  a  matter  of  sub- 
stance, except  on  a  bill  of  review,  and  even 
clerical  misprisions  can  only  be  corrected 
where  the  record  furnishes  the  means  of  cor- 
rection.    Bramlett  v.  Pickett,  12  D.  350. 

*  Amendments  alter  term,  see  note,  12  D.  S61- 
864. 


2070 


JUDGMENT,  VL 


For  Index  to  Vote* 'In  American  Decisions  and  American  Reports,  see  Tola  me  I* 

Authority  to  amend  a  record,  after  the 
proceedings  have  ceased  to  be  in  fieri,  and 
the  term  is  past  in  which  the  record  was 
made,  is  founded  upon  the  acta  of  Parlia- 
ment on  the  subject  of  amendments,  which 
are  declared  by  statute  to  be  in  force  in  In- 
diana.    Makepeace  v.  Lukcns,  92  D.  263. 

3.  Amendment  of  judicial  records.  —  Judg- 
ment records  are  presumed  to  have  been 
made  after  most  careful  deliberation,  and  to 
permit  them  to  be  altered  or  amended  with- 
out the  most  solemn  forma  of  proceeding 
would  be  contrary  to  law  and  good  policy. 
Montgomery  v.  Murphy,  81  D.  652. 

To  justify  such  amendment,  there  must 
be  something  to  amend  by.  A  record  which 
has  no  existence  cannot  be  established  by 
proof  of  extraneous  facts.  Raymond  v.  Smith, 
71  D.  458;  Mctcatfv.  Metcalf,  54  D.  190. 

A  writing  found  among  the  papers  in  a 
cause  purporting  to  be  a  decree  of  the  court 
directing  a  sale  of  land,  and  appointing  a 
commissioner  to  make  the  sale,  bat  which 
was  never  entered  of  record  as  part  of  the 
proceedings  in  the  cause,  nor  noticed  or  re- 
ferred to  as  a  decree  or  order  of  court  in  the 
minute-book  kept  by  the  clerk,  and  which 
contains  no  memorandum  or  indorsement  in- 
dicating that  it  had  ever  been  filed  as  a  part 
of  the  record,  is  wholly  ineffectual  for  any 
purpose,  and  does  not  invest  the  purchaser 
at  the  commissioner  s  sale  with  any  title  to 
the  land.     Raymond  v.  Smith,  71  D.  458. 

A  mere  fragment  of  a  writing  found  among 
the  papers  of  a  cause,  after  a  lapse  of  fifteen 
years,  cannot  be  established  by  parol  proof 
as  a  final  judgment  or  decree  of  the  court. 
lb. 

Amendment  of  a  record  of  a  probate  court, 
made  by  order  of  the  court,  is  conclusive 
upon  parties  and  privies,  if  notified,  and 
cannot  be  inquired  into  collaterally.  Remick 
v.  BuUerfield,  64  D.  316. 

118.  What  corrections  are  permit- 
ted, and  how  made.  —  1.  In  general  —  An 
original  bill  to  correct  a  former  decree  will 
be  sustained,  where  the  facts  set  forth  are 
such  that  it  is  difficult  to  divest  them  of  the 
charge  of  fraud.  Whittemore  v.  Coster,  41 
D.  740. 

A  judgment  entered  against  a  defendant 
as  administrator,  instead  of  against  the  goods 
and  estate  of  the  intestate,  may  be  amended 
by  another  part  of  the  record.  Atkins  v. 
Sawyer,  11  D.  188. 

A  judgment  may  be  amended  so  as  to 
make  the  names  of  the  parties  therein  con- 
form to  those  of  the  writ  and  declaration* 
Smith  v.  Redus,  44  D.  429. 

2.  Mistakes  and  clerical  errors*  —  An  error 
in  entering  a  judgment  de  bonis  propriis,  in- 
stead of  de  bonis  testator  is,  is  a  clerical  error, 
which  the  court  may  order  corrected  at  any 
time.     Speed  v.  Hann,  15  D.  78. 

Chancery  cannot  correct  a  mistake  made 
by  the  clerk  in  entering  in  the  record  the 


judgment  of  a  court  of  law.    State  Bank  T. 
Young,  52  D.  501. 

Amendment  of  the  record  of  a  judgment 
correcting  a  mistake  in  the  names  provided 
for  by  statute,  in  which  there  ia  no  limitation 
as  to  time  within  which  it  may  be  made,  may 
be  made  at  any  time  before  final  judgment 
has  been  rendered  in  the  supreme  court. 
Ramsey  v.  McCauUy,  58  D.  134. 

A  merely  clerical  error  of  a  clerk  of  court  ia 
making  up  a  record  may  be  corrected  by  the 
docket,  by  the  order  of  the  court,  without 
motion  or  notice  to  either  party.  Emery  v. 
Berry,  61  D,  622. 

Judgment  may  be  amended  whenever 
there  is  anything  to  amend  by,  as  a  clerical 
mistake  in  entering  it,  but  it  cannot  be  cor- 
rected when  there  is  error  of  judgment  in 
pronouncing  it.     Smith  v.  Hood,  64  D.  692. 

Judgment  may  be  amended,  where  entered 
by  mistake,  upon  a  warrant  of  attorney,  for 
a  less  sum  than  the  obligation  sued  on  calls 
for,  if  such  amendment  does  not  prejudice 
the  rights  of  third  persons.     lb. 

Personal  knowledge  of  the  judge  ia  not 
essential  to  the  correction  of  a  clerical  error. 
The  court  may  hear  evidence,  and  act  on  the 
proof.    HoUister  v.  Judges  etc,  70  D.  100. 

A  clerical  error  in  a  judgment  of  foreclos- 
ure, in  describing  lands  as  in  range  4  instead 
of  range  5,  the  county,  section,  and  town- 
ship being  correctly  given,  would  probably 
not  vitiate  the  sheriff  s  deed  to  be  given  at 
the  foreclosure  sale.  The  appellate  court,  in 
affirming  the  judgment,  however,  would 
allow  the  respondent  to  apply  to  the  court 
below  for  leave  to  correct  such  error.  Ken- 
nedy v.  Knight,  94  D.  543. 

A  judgment  entered  by  mistake  of  the 
clerk  for  a  smaller  amount  than  actually 
due  may  be  corrected  by  an  equitable  pro- 
ceeding, where  the  mistake  was  not  discov- 
ered until  after  the  period  allowed  by  the 
statute  in  which  to  correct  such  errors  on 
motion  had  expired,  although  the  case  was 
appealed  to  the  supreme  court,  where  the 
judgment  was  affirmed  on  motion,  because 
the  appeal  was  not  perfected.  Partridge  v. 
Harrwc,  99  D.  643. 

3.  Amending  by  judge's  minutes,  —  Amend- 
ments of  the  record  may  be  made  according 
to  the  minutes  of  the  judge,  or  upon  any 
competent  legal  evidence,  and  the  court  is 
the  proper  judge  as  to  the  amount  and  kind 
of  evidence  in  each  case.  Frink  v.  Frink,  80 
D.  189. 

A"  amendment  by  the  court,  of  its  rec- 
ords, in  accordance  with  the  minutes  entered 
on  the  judge's  docket,  by  inserting  an  order 
sustaining  a  motion  to  set  aside  a  sale  of 
land  in  satisfaction  of  an  execution,  where 
no  entry  thereof  has  been  made  on  the  rec- 
ord, is  not  improper,  so  far  as  it  relates  to 
the  parties  to  the  judgment  upon  which  the 
execution  issued,  if  upon  notioe  to  the  party 
against  whose  interest  the  motion  is  made, 
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Nor  would  the  allowance  of  snob  en  amend, 
ment  be  improper,  even  pending  the  trial  of 
an  action  of  ejectment  for  other  premises, 
where  the  title  of  one  of  the  parties  depends 
upon  a  sale  issued  nnder  the  same  judgment 
subsequently  to  the  setting  aside  of  the 
prior  sale.  Bat  such  amendment  of  the 
record  cannot  be  allowed  to  have  a  retroac- 
tive effect  as  against  persons  not  parties  to 
the  original  record.  MeCormkk  v.  Wheeler, 
85  D.  388. 

All  material  amendments  of  court  records 
must  be  made  with  a  saving  of  intervening 
rights  acquired  by  third  persons;  and  in 
orders  allowing  amendments  it  is  proper  to 
express  this,  by  way  of  removing  all  doubt; 
but  whether  expressed  or  not,  the  law  makes 
the  reservation.     lb. 

The  judge's  minutes  are  not  records  from 
which  to  ascertain  the  judgment  of  the  court, 
where  they  consist  of  memoranda  which  the 
judge  makes  upon  his  own  docket,  and 
which  the  law  does  not  require  him  to  make, 
but  which  are  merely  kept  by  him  for  his 
own  convenience,  and  to  enable  him  to  see 
that  the  clerk  accurately  makes  up  the  rec- 
ord. But  these  minutes  are  a  proper  means 
of  amending  the  record.  Until,  however, 
the  amendment  is  made  by  entry  on  the  rec- 
ord of  what  the  minutes  contain,  the  public 
can  act  upon  no  other  means  of  information 
than  the  official  records  of  the  court,  as 
kept  by  an  officer  appointed  by  the  law  for 
that  purpose.     lb. 

4.  Matter*  of  practice.  —  Where  the  court 
has  power  to  amend  a  record,  all  the  parties 
to  be  affected  by  such  amendment  should 
be  cited  before  the  court.  W/titweU  v.  Em- 
ory, 59  D.  220. 

The  proper  practice  to  obtain  a  correction 
of  the  record  is  by  motion,  with  due  notice, 
to  the  opposite  party,  and  it  is  improper  for 
the  clerk  to  alter  or  amend  a  record,  even  on 
the  direction  of  a  member  of  the  court, 
without  a  motion  and  notice  to  the  opposite 
party.    Bill  v.  Hoover,  68  D.  70. 

119.  Amendments)  nunc  pro  tune. 
—  The  more  regular  mode  of  making  amend- 
ments after  the  judgment  term  is  by  an  order 
of  court  reversing  the  defective  entry,  fol- 
lowed by  a  new  orcjer  nunc  pro  tunc,  although 
many  amendments  may  be  appropriately 
made  by  interlineation,  especially  where  the 
order  of  court  granting  them  specifies  and 
describes  the  particular  amendment  allowed 
to  be  made  in  this  wise.  King  v.  Statt  Bank, 
47  D.  739. 

The  court  may  amend  its  records  nunc  pro 
tunc,  and  when  amendment  is  ordered,  the 
clerk  must  alter  the  record  itself  so.  as  to 
conform  to  the  amendment.  Jones  v.  Lewis, 
47  D.  338. 

The  amended  record  stands  as  if  it  had 
never  been  defective,  and  no  court  can  inci- 
dentally inquire  into  its  verity.     lb. 

Am  amendment  of  a  docket  entry  of  a 


judgment  nunc  pro  tune  cannot  be  ordered 
so  as  to  give  such  judgment  priority  as  a 
lien  upon  realty  sold  and  conveyed  under  a 
decree  before  the  order  was  made.  Buchan 
v.  Sumner,  47  D.  305. 

A  judgment  may  be  amended  nunc  pro 
tune  at  a  subsequent  term,  so  as  to  show  that 
a  nonsuit  was  set  aside  on  payment  of  costs, 
where  the  trial  docket  shows  an  entry  in  the 
handwriting  of  the  presiding  judge  that 
M  plaintiff  takes  a  nonsuit,  which  is  set  aside 
on  payment  of  oosta,"  Sims  v.  Boynton,  70 
D.  540. 

Amendments  nunc  fro  tunc  are  only  al- 
lowed where  the  case  is  within  a  statute,  or 
where  there  is  something  to  amend  by;  that 
is,  where  there  is  some  memorial  paper,  or 
other  minute  of  the  transactions  in  the  case, 
from  which  what  actually  took  place  in  the 
prior  proceedings  can  be  clearly  ascertained 
and  known.  Makepeace  v.  Lukens,  92  D. 
263. 

Amendments  nunc  pro  tunc  have  only  been 
allowed  where  a  subsequent  paper,  pleading, 
order,  or  proceeding  in  the  progress  of  a 
case  has  been  corrected  by  something  in  the 
record  or  proceedings  of  prior,  or  at  least 
equal,  date  with  the  matter  in  which  the 
error  is  sought  to  be  amended.     lb. 

Amendment  nunc  pro  tunc  of  a  judgment 
upon  which  no  execution  has  issued  within 
a  year  and  a  day  is  proper,  but  scire  facias 
will  still  be  necessary  to  entitle  the  plaintiff 
to  execution.     Allen*.  Bradford,  37  D.  689. 

120.  Opening  judgment  a,  ganer* 
ally.  —  Setting  aside  a  default  at  the  term 
in  whioh  the  judgment  was  rendered,  on 
good  cause  shown,  and  permitting  the  de- 
fendant to  plead  the  statute  of  limitations, 
is  not  error.     Wilson  v.  Torbert,  21  D.  632. 

The  power  of  setting  aside  a  default  is  a 
sound  legal  discretion,  inherent  in  all  courts, 
and  allowed  for  the  express  purpose  of  pro- 
moting the  ends  of  justice;  and  should  the 
circuit  courts,  in  the  exercise  of  this  discre- 
tion, capriciously  or  arbitrarily  disregard 
any  important  right  belonging  to  either 
party,  their  judgments  will  be  examined  in 
this  court,  and  corrected  on  appeal  or  writ 
of  error.     Browning  v.  Roane,  60  D.  218. 

Equity  will  not  inquire  into  a  judgment 
which  recites  that  the  parties  appeared  by 
their  attorneys,  waived  a  jury,  and  sub- 
mitted their  matters  to  the  court.  Baxter 
v.  Dear,  76  D.  89. 

Where  there  is  a  specifio  agreement  to 
credit  payments  on  a  note,  and  the  debtor 
has  reason  to  believe,  or  no  reason  to  doubt, 
that  this  has  been  done,  and  for  that  reason 
fails  to  defend,  and  an  unjust  amount  is 
recovered  against  him,  he  cannot  justly  be 
held  to  have  been  negligent  in  not  appear- 
ing and  defending,  and  may  be  relieved,  if 
the  judgment  has  not  been  paid,  to  the  ex- 
tent of  the  payment  whioh  should  have  been 
credited;  or,  it  seems,  if  the  judgment  has 
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been  oompulsorily  paid,  he  may  maintain 
assumpsit  for  won  mm.  Doyle  v.  Reilly,  85 
D.  582. 

Opening  a  Judgment  in  a  court  of  law  is 
etc  gratia;  uut  restraining  proceedings  upon  it, 
in  a  proper  case,  is  of  right.  Wistar  v.  Mc- 
Manes,  93  D.  700. 

Excusable  neglect  is  established,  so  as  to 
Justify  the  setting  aside  of  a  judgment  of 
foreclosure  and  sale,  and  the  admission  of 
the  answer  of  a  party  who  was  made  defend* 
ant  as  having  an  interest  subject  to  the 
mortgage,  but  who  really  had  a  paramount 
title  to  a  part  of  the  premises,  by  a  showing 
that  he  had  neglected  to  answer  because 
assured  by  counsel  acquainted  with  the  facts 
set  up  in  the  mortgagor's  answer,  that  it 
presented  a  complete  defense  to  the  action. 
Wicke  v.  Labs,  94  D.  652. 

121.  The  moving  affidavit*.  —  The 
affidavit  on  a  motion  to  set  aside  a  default 
must  show  merits,  as  a  general  rule;  but 
this  rule  has  exceptions,  and  does  not  apply 
where  it  was  grossly  irregular  for  the  default 
to  have  been  entered.  Browning  v.  Roane. 
50  D.  218. 

An  affidavit  in  support  of  such  a  motion, 
disclosing  merits,  and  showing  that  the  de- 
fendant and  his  counsel  had  been  in  attend* 
anoe  upon  the  court  until  the  judge 
announced  that  the  case  would  not  be  tried 
at  that  term,  and  that  upon  the  faith  thereof 
they  left  the  court,  eta,  shows  good  cause 
for  setting  aside  the  default,  and  is  a  basis 
for  the  disposition  of  the  application  by  the 
judge  in  a  summary  way.  Ratliff  v.  Bald- 
win, 92  D.  330. 

The  action  of  the  court  in  granting  relief 
en  such  motion,  without  the  trial  of  any 
issue,  is  not  erroneous,  although  the  record 
disclosed  that  the  affidavit  was  accompanied 
by  a  complaint  to  review  the  judgment, 
upon  which  an  issue  was  made  up,  but  the 
answer  and  reply  were  not  in  the  record.    lb. 

199.  When  the  motion  will  be 
denied.  —  A  judgment  is  not  open  to  re- 
examination in  equity  on  the  ground  that 
it  is  wrongful  or  unjust,  if  the  complainant 
made,  or  might  have  made,  his  defense  at 
law.    Donovan  v.  Finn,  14  D.  531. 

A  decree  will  not  be  opened  to  take  new 
testimony  as  to  the  ages  of  the  complain- 
ants who  lived  in  the  defendants  neighbor- 
hood.   Pugh  v.  Bell,  15  D.  142. 

Technical  objection  to  the  form  of  ac- 
tion after  opening  a  default,  on  affidavit, 
to  let  in  a  defense  on  the  merits,  will  not 
be  permitted;  as  where  it  is  objected  that 
an  action  on  a  guaranty  should  have  been 
brought  in  the  guarantee  a  name.  Bhel  v. 
SnevUy,  38  D.  758. 

The  court  having  jurisdiction  to  render  a 
decree,  it  is  conclusive  as  to  the  questions 
adjudicated  therein,  and  cannot  be  reopened 
to  examination  or  discussion  unless  obtained 
by  fraud.    Ovassmeyer  ?•  Beeson,  70  D.  309. 
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Whether  a  decree  is  obtained  by  fraud  or 
not,  a  party  in  interest  may  acquiesce  in 
and  abide  by  it,  and  after  a  space  of  fif- 
teen yean  a  stranger,  not  a  party  or  privy, 
nor  claiming  under  a  party  in  interest,  can- 
not impeach  it,  especially  when  there  is  no 
evidence  of  fraud  requiring  the  court  to 
leave  that  question  to  the  jury.    lb. 

To  sustain  an  action  to  annul  a  judgment, 
plaintiff  must  have  conformed  to  those  es- 
sential requirements  which  equity  exacts 
from  suitors  who  invoke  its  aid.  He  must 
have  used  every  reasonable  diligence,  and 
not  neglected  to  use  such  means  as  he  pos- 
sessed to  prevent  the  evil  complained  of. 
Lanfear  v.  Mcstier,  89  D.  658. 

Judgment  will  not  be  annulled  on  the 
ground  that  counsel  of  record  of  the  party 
were  absent  from  the  state  at  the  time  of  the 
trial,  and  that  he  was  not  represented 
thereat,  when  it  appears  that  he  was  aware 
of  the  absence  of  his  counsel,  and  took  no 
steps  to  engage  other  counsel,  or  to  take 
part  in  the  trial  of  the  ease.    lb. 

An  act  of  the  legislature  of  West  Virginia 
prohibiting  a  party  against  whom  a  judg- 
ment has  been  recovered  as  an  absent  de- 
fendant from  appearing  in  court  and  open- 
ing the  judgment  unless  he  would  take  a 
prescribed  oath,  in  effect  purging  himself 
from  all  complicity  with  toe  rebellion,  is 
constitutional  Peerce  v.  Cankadon,  6  B. 
281.    (Reversed,  16  Wall.  234.) 

193.  Vacating  judgments,  gener- 
ally.—  No  appeal  from  a  void  judgment 
need  be  taken,  but  it  may  be  vacated  on 
motion.     Whitley  v.  Black,  11  D.  753. 

A  court  of  equity  has  no  power  to  set 
aside  a  judgment  at  law;  it  must  act  on  the 
person  only,  and  not  on  the  oommon-law 
proceedings*     Yancey  v.  Downer,  15  D.  35. 

Setting  aside  a  judgment  entered  upon  a 
verdict,  without  setting  aside  the  verdict,  is 
error.     Huston  v.  Mitchell,  16  D.  506. 

The  practice  upon  a  motion  to  set  aside  a 
judgment  at  law  for  fraud  is  for  the  court 
to  cause  an  order  to  be  entered,  after  a 
sufficient  showing  has  been  made  in  support 
of  the  motion,  by  appropriate  affidavits,  re- 
quiring the  plaintiff  to  show  cause,  at  an 
appointed  time,  why  the  judgment  in  his 
favor  should  not  be  set  aside  and  vacated. 
Dial  v.  Farrow,  36  D.  267. 

The  oourt  in  which  a  judgment  is  ren- 
dered may  vacate  it,  on  motion,  at  any 
time,  upon  parol  proof  that  it  was  entered 
irregularly,  and  not  according  to  the  course 
of  the  court     Keaton  v.  Bants,  51  D.  393. 

The  court  may,  in  Ohio,  in  a  proper  case, 
set  aside  a  judgment  entered  at  a  previous 
term,  and  this  may  be  done  at  the  instance 
of  the  plaintiff  as  well  as  of  the  defendant. 
Reynolds  v.  Stansbnry,  56  D.  459. 

If  a  party  has  knowingly  acquiesced  in  a 
judgment  complained  of,  or  has  been  guilty 
of  laches  or  unreasonable  delay  u.  seeking 
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his    remedy,'  reliof    will    not    be    granted, 
Kemp  v.  Cook,  79  D.  681. 

An  order  vacating  a  judgment  on  plain- 
tiff's motion  will  be  reversed  on  error  where 
there  is  no  finding  by  the  court  that  the 
plaintiff  had  a  valid  cause  of  action,  and  the 
statute  provides  that  "  a  judgment  shall  not 
be  vacated  on  motion  or  petition  until  it  is 
adjudged  that  there  is  a  valid  defense  in  the 
action  in  which  the  judgment  is  rendered; 
or  if  the  plaintiff  seeks  its  vacation,  that 
there  is  a  valid  cause  of  action."  Hettrick  v. 
Wilson,  80  D.  337. 

A  court  acts  in  exercise  of  its  quasi  equi- 
table powers  in  deciding  upon  an  application 
to  strike  out  a  judgment  after  the  term 
is  past,  for  any  of  the  reasons  mentioned  in 
the  Maryland  act  of  1787,  and  will  there- 
fore properly  consider  all  the  facts  and  cir- 
cumstances of  the  case,  and  require  that  the 
party  making  the  application  shall  appear  to 
have  acted  in  good  faith,  and  with  ordinary 
diligence.  Montgomery  v.  Murphy,  81  D. 
652. 

A  judgment  which  is  a  nullity  because  ren- 
dered against  the  city  council  instead  of  the 
city  may  be  vacated  by  the  court  at  a  sub- 
sequent term.     Olney  v.  Harvey,  99  D.  530. 

124.  Who  may  move  to  set  aside.  — 
A  judgment  against  a  firm  will  not  be  va- 
cated because  it  was  unauthorized  by  one  of 
the  firm,  unless  the  motion  to  vacate  was 
made  by  the  member  against  whom  the  judg- 
ment was  entered  without  his  authority. 
The  judgment  is  good  against  the  partner 
who  assented  to  it,  though  it  may  be  in- 
operative against  his  copartner.  St.  John  v. 
Holmes,  32  D.  603. 

One  cannot  complain  of  an  erroneous  de- 
cree who  has  no  legal  or  equitable  interest 
affected  thereby.  Bank  of  Utica  v.  Mersereau, 
49  D.  189. 

125.  Time  to  move.  —  After  an  entry 
of  final  judgment  the  court  cannot,  at  a 
subsequent  term,  set  it  aside  and  direct  a 
nonsuit.    Morgan  v.  Hays,  12  D.  147. 

An  irregular  judgment  may  be  vacated  at 
a  term  of  court  subsequent  to  that  at  which 
it  was  rendered,  upon  motion  made  in  due 
form  for  that  purpose.  Window  v.  Anderson, 
12  D.  651. 

The  power  of  setting  aside  judgments  on 
motion  is  a  common-law  power  of  courts  of 
record,  but  it  was  rarely  exercised  after  the 
lapse  of  the  term  in  which  the  Judgment  was 
rendered.    Kemp  v.  Cook,  79  D.  681. 

A  party  aggrieved  by  an  erroneous  judg- 
ment may  proceed  by  motion  to  be  restored 
to  the  rights  lost  thereby,  and  is  not  com- 
pelled to  proceed  by  action  in  the  usual  form. 
And  in  the  absence  of  unreasonable  delay  in 
making  such  motion,  there  is  no  statute  of 
limitations  in  such  instances.  Reynold*  v. 
Harris,  76  D.  459. 

After  knowledge  that  a  judgment  exists, 
acquiescence  ia  toe  circumstances  of  fraud  or 


surprise  under  which  it  was  rendered,  or 
unnecessary  delay,  except  in  eases  showing 
a  want  of  jurisdiction,  is  fatal  to  a  motion  to 
strike  out,  as  courts  are  always  reluctant 
to  interfere  with  a  judgment,  especially 
after  the  lapse  of  the  term,  and  where  it  has 
been  executed  or  satisfied.  Dorset/  v.  Kyle, 
96  D.  617. 

126.  What  grounds  are  sufficient. 
—  1.  Generally. — A  widow's  judgment  for 
dower  cannot  be  impeached  by  her  declara- 
tions.    Donneli  v.  Thompson,  25  D.  216. 

The  court  will  not  set  aside  a  decree  which 
the  parties  stipulated  might  be  entered  iii 
the  cause,  if  the  terms  ok  their  agreement 
have  been  complied  with.  Monroe  Bank  v. 
Widner,  43  D.  768. 

Judicial  proceedings  will  not  be  set  aside 
for  irregularity  after  forty  years  have  elapsed, 
and  bona  fide  purchasers  have  acquired  title 
thereunder.     Ingram  v.  Belk,  47  D.  591. 

Whether  judgment  will  be  set  aside  on  the 
ground  that  an  interested  deputy  sheriff  had 
served  the  original  writ  is  questionable,  even 
where  the  objection  has  been  taken  in  time, 
quaere.     Upson  v.  Horn,  49  D.  633. 

A  correct  judgment  will  not  be  disturbed 
on  account  of  reasons  of  the  court  for  its 
judgment  that  appear  upon  the  face  of  the 
judgment  itself,  howsoever  erroneous  the 
reasons  may  be.  ScJiuttz  v.  Schultz,  60  D. 
335. 

Equity  will  not  set  aside  a  judgment  of  a 
court  of  competent  jurisdiction  to  enable  a 
party  to  present  a  defense  which  might  have 
been  presented  in  the  first  suit,  where  no 
fraud  is  shown  in  obtaining  the  first  judg- 
ment.    Baxter  v.  Dear,  76  D.  89. 

Where,  in  an  action  to  recover  land,  a  ver- 
dict for  plaintiff  included  a  small  piece  that 
defendant  was  not  in  possession  of,  the  judg- 
ment will  not  be  disturbed  for  that  reason, 
as  the  defendant  was  not  prejudiced  by  such 
error;  nor  was  the  owner  of  the  land,  as  he 
was  not  a  party  to  the  suit  Russell  v.  Mo- 
loney, 94  D.  358. 

A  judgment  will  not  be  set  aside  upon  the 
mere  grounds  that  there  was  no  service  of 
process  and  that  the  defendant  was  insane. 
Woods  v.  Brown,  47  R.  369. 

2.  Fraud,  mistake,  and  surprise*  —  Fraud 
will  vitiate  judgments  and  proceedings  based 
on  them;,  but  no  judgment  or  proceeding 
will  be  set  aside  merely  upon  surmise  or  sus- 

Eicion  of  fraud,  nor  for  mere  technical  fraud, 
ut  only  for  actual  and  positive  fraud  in 
fact,  established  by  evidence  which  naturally 
and  reasonably  tends  to  that  conclusion. 
Oiddmga  v.  Steele,  91  D.  336;  Orossmeyer  v. 
Beeson,  70  D.  309;  Cayce  v.  Powell,  73  D. 
211. 

A  court  of  law  may  vacate  and  set  aside 
its  judgment  when  founded  in  fraud,  or  ren- 
dered under  circumstances  of  surprise  or 

*  Vacating  for  mistake,  surprise,  etc.,  see  im- 
portant note,  66  D.  892-396. 
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mistake  inch  as  to  entitle  the  injured  party 
to  relief  against  it.  Dial  v.  Farrow,  36  D. 
267. 

127.  Notice  of  motion,  petition,  etc. 
—  Notice  of  a  motion  to  vacate  a  judgment 
rendered  at  a  former  term  must  be  given  to 
the  adverse  party.  Hettrick  v.  Wilson,  SO  D. 
337. 

An  affidavit  is  insufficient  to  authorize 
the  vacation  of  a  judgment  rendered  upon 
actual  notice  in  law,  if  it  fails  to  show  any 
meritorious  defense,  or  any  excuse  for  not 
making  an  application  to  set  aside  the  judg- 
ment at  the  same  term  at  which  it  was  ren- 
dered. This  applies  to  an  application  to  set 
aside  a  judgment,  rendered  at  a  former  term, 
on  the  ground,  simply,  that  the  defendant 
was  absent  from  the  state  when  process  was 
served,  and  had  no  actual  notice  of  the  pen- 
dency of  the  suit  until  after  jugdment. 
Sturgis  v.  Fay,  79  D.  440. 

A  petition  in  equity  to  have  a  judgment 
set  aside  for  lack  of  notice  to  defendant,  and 
the  unauthorized  appearance  of  an  attorney 
for  him,  must  state  that  the  sum  for  which 
the  judgment  was  rendered  was  not  due  to 
the  plaintiff,  or  that  it  operated  oppressively 
to  defendant,  and  that  he  had  a  good  de- 
fense at  law.     Piygott  v.  Addicks,  56  D.  547. 

Such  petition  must  show  that  the  peti- 
tioner has  resorted  to  his  legal  remedy j  viz., 
a  motion  to  set  aside  the  judgment  in  the 
court  in  which  it  was  rendered.     lb. 

128.  Effect  of  vacating  judgment. 
—  Where  an  irregular  judgment  is  set  aside, 
the  consequences,  as  between  the  parties, 
are  the  same  as  if  no  judgment  had  ever  ex- 
isted.    Allen  v.  Huntington,  16  D.  702. 

Proceedings  to  set  aside  a  judgment  do 
not  affect  one  not  a  party.  Coleman  v.  Mc~ 
Anulty,  57  D.  229. 

Setting  aside  a  judgment  is  not  equivalent 
to  a  discontinuance,  where,  after  procuring 
the  judgment  to  be  set  aside,  the  defendant 
appeared  and  pleaded  to  the  action,  and  the 
cause  was  then  reinstated  on  the  trial 
docket,  and  regularly  continued  until  ver- 
dict and  final  judgment  were  rendered.  Borah 
v.  Long,  34  D.  378. 

The  record  of  the  judgment  of  a  court  va- 
cating a  judgment  previously  entered  neither 
showed  nor  disproved  notice  to  the  adverse 
party.  Held,  that  as  the  court' was  of  su- 
perior jurisdiction,  the  presumption  was  in 
favor  of  the  judgment.  Reynold*  v.  Stans- 
bury,  55  D.  459. 

VII.  Enforcement;    Actions     on   Judg- 
ments. 

129.  Scire  facias  to  revive  a  judg- 
ment.*—  1.  General  nature  oj  the  remedy. 
—  The  object  of  a  scire  facias  is  not  to  ex- 
tend the  lien  of  a  judgment,  but  te  enable 

*  See  an  exhaustive  note  on  the  proceeding  by 
scire  facias  to  revive  a  Judgment,  94  D.  2*2-2iti. 
See  also  Bcifti  Facias,  4. 


the  creditor  to  enforce  his  lien  by  execution. 
Mower  v.  Kip,  29  D.  748. 

The  death  of  a  sole  plaiutiff  or  defendant 
abates  an  action  at  common  law;  but  by 
statute  17  Charles  II.,  chapter  8,  the  death 
of  either  party,  after  verdict  and  before 
judgment,  could  not  be  alleged  for  error, 
and  the  judgment  was  entered  as  though  the 
party  were  alive,  but  must  have  been  revived 
by  scire  facias  before  execution  could  regu- 
larly issue.  May  v.  State  Bank  of  No.  Car., 
40  D.  726. 

Death  of  a  sole  plaintiff  after  judgment 
renders  a  scire  facias  necessary  to  the  issuing 
of  execution.     lb. 

Scire  facias  to  revive  a  judgment  lies  only 
in  the  court  where  the  record  remains. 
Dougliertye  Estate,  42  D.  326. 

A  judgment  creditor  whose  judgment  has 
been  satisfied  by  a  levy  on  a  distinct  moiety 
of  a  larger  tract  of  land  which  his  debtor 
held  as  tenant  in  common  with  another  can- 
not revive  such  judgment  until  he  has  been 
ejected  from  the  portion  of  the  common 
estate  levied  on.  Godwin  v.  Gregg,  48  D. 
489. 

A  judgment  creditor  may  call  by  sort 
facias  on  a  terre-tenant  of  land  purchased  by 
him  from  the  debtor,  while  it  was  bound  by 
the  judgment,  to  show  why  the  debt  ought 
not  to  be  levied  on  it;  and  such  terre-tenant, 
not  appearing  and  making  defense,  is  es- 
topped thereby.  Dengler  v.  Kiehner,  53  IX 
441. 

2.  Parties  —  Terre-tenants.  —  A  scire  facias 
to  revive  a  judgment  should  name  the  terre- 
tenants,  or  the  sheriff's  return  should  state 
that  the  parties  notified  were  the  tenants, 
and  whether  of  the  lands  bound  by  the  judg- 
ment.    ChaJtoon  v.  Hollenback,  16  D.  587. 

Omission  to  name  some  of  the  tenants  in 
the  writ  is  pleadable  in  abatement,     lb. 

Mere  occupants  are  not  terre-tenants; 
those  only  who  are  owners  of  the  fee  are 
such.     lb. 

Under  a  scire  facias  to  revive  a  judgment, 
those  only  can  claim  as  tenants  who  became 
such  by  conveyance  subsequent  to  the  judg- 
ment,    lb. 

Tenants  entering  after  a  judgment  in 
ejectment  are  not  necessary  parties  to  scire 
facias  to  revive  the  judgment.  Lunsford  v. 
Turner,  20  D.  248. 

A  landlord  being  in  possession  by  his 
tenants,  he  may,  as  terre-tenant,  be  made  a 
party  to  a  scire  facias  to  revive  a  judgment 
in  ejectment  for  the  land.     lb. 

Executors  should  be  made  parties  in  scire 
facias  to  review  a  judgment  against  the  heirs 
and  terre-tenants  of  the  decedent;  whether 
the  heirs  and  terre-tenants  should  be  made 
parties  or  not  is  questionable,  but  the  join- 
ing of  them  is  regular.  Union  Bank  v. 
Powell,  52  D.  367. 

A  terre-tenant  is  a  purchaser  of  the  estate, 
mediately  or  immediately,  from  the  debt* 
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while  it  waa  bound  by  the  judgment.  Deng- 
let  v.  Kiehner,  53  D.  441. 

Where  a  judgment  has  been  obtained 
against  husband  and  wife  jointly,  and  after 
the  death  of  the  husband,  proceedings  are 
instituted  to  revive  such  judgment,  the  wife 
is  a  necessary  party  to  the  proceeding.  She 
may  voluntarily  make  herself  a  party.  Bax- 
ter v.  Dear,  76  D.  89. 

3.  Rules  of  pleading — Return.  —  In  scire 
facias  or  other  proceedings  to  revive  a  judg- 
ment, it  is  not  competent  to  allege  any 
matters  which  might  have  been  pleaded  to 
the  original  action,  or  which  existed  prior  to 
the  entry  of  the  original  judgment.  May  v. 
State  Bank  of  No.  Car.,  40  D.  726. 

A  return  of  one  nihil  to  a  writ  of  scL  fa.  to 
revive  a  judgment  against  the  defendant  is 
regular,  according  to  the  practice  of  the 
court.     Ingram  v.  Belk,  47  D.  591. 

In  scire  facia*  to  revive  a  judgment  against 
an  executor,  brought  more  than  five  years 
after  the  death  of  the  decedent,  it  is  neces- 
sary that  the  plaintiff  should  show  by  his 
declaration  that  some  proceedings  have  been 
had  on  the  judgment  within  five  years,  and 
that  those  proceedings  have  been  unavailing, 
at  least  in  part,  in  order  to  prevent  the  bar 
of  the  statute;  and  it  it  not  requisite  that 
the  defendant,  in  a  plea  of  the  statute  of 
limitations,  state  that  no  proceedings  had 
been  had  upon  the  judgment  within  five 
years.     Union  Bank  v.  Powell,  52  D.  367. 

Defendant  in  scire  facias  on  an  erroneous 
judgment  cannot  take  advantage  of  such 
error  by  plea  of  nul  tiel  record  to  the  scire 
facias.     Barber  v.  Chandler,  55  D.  533. 

130.  Proceedings  in  equity  to  re- 
vive. —  A  petition  filed  in  equity,  in  a  cred- 
itor's suit,  by  a  judgment  plaintiff  against 
the  representatives  of  the  deceased  debtor, 
is  equivalent  to  suing  oat  a  scire  facias  to 
revive  the  same,  for  the  purpose  of  giving 
him  the  full  benefit  of  his  lien  in  obtaining 
priority  in  satisfaction.  Coombs  v.  Jordan, 
22  D.  236. 

A  surety  on  a  forfeited  forthcoming  bond 
is  not  a  necessary  or  proper  party  to  a  suit 
to  revive  the  original  judgment,  and  a  dis- 
continuance as  to  him  is  not  a  discontinu- 
ance of  the  suit.  Cole  v.  Robertson,  55  D. 
784. 

In  proceedings  to  revive  a  judgment,  the 
court  will  not  exercise  any  peculiar  powers 
as  a  court  of  equity.  It  will  follow  the  law. 
Baxter  v.  Dear,  76  D.  89. 

131.  Enforcement  by  execution.  *  — 
In  ordinary  cases  which  are  free  from  fraud 
or  other  ground  specially  cognizable  in 
equity,  the  execution  of  a  judgment  and  the 
methods  of  obtaining  satisfaction  are  con- 
fined to  ooorts  of  law.  Donovan  v.  Finn,  14 
D.  531. 

The  presumption  of  satisfaction  of  a  judg- 

•See  title  Exxcutiok. 
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ment  may  be  repelled,  and  the  lien  thereof 
continued  indefinitely,  by  issuing  successive 
executions  within  the  time  allowed  by  law 
after  the  return  of  each  previous  one. 
Coombs  v.  Jordan,  22  D.  236. 

In  a  proceeding  of  illegality  which  resists 
execution,  the  rightfulness  of  the  judgment 
is  conceded,  and  cannot  be  attacked.  Rod- 
ger* v.  Evans,  52  D.  390. 

Where,  in  an  action  of  debt  on  a  judg- 
ment, defendant  pleads  satisfaction  of  the 
judgment  by  a  levy  thereunder  by  the 
plaintiff,  and  the  plaintiff  in  reply  merely 
traverses  this  plea,  the  issue  so  raised  does 
not  involve  any  inquiry  as  to  the  validity  of 
the  levy,  but  only  whether  the  execution 
appeared  of  record  to  be  satisfied.  Pratt  v. 
Jones,  54  D.  80. 

The  proceeding  by  which  a  judgment 
debtor  is  to  be  divested  of  his  property  is  a 
statutory  one,  and  until  that  proceeding  has 
been  completed,  so  as  to  vest  the  title,  and 
with  it  the  right  to  the  possession,  in  an- 
other, he  may  lawfully  remain  in  the  use 
and  occupation  of  the  premises  without  be- 
ing accountable  for  rents  and  profits. 
Whipple  v.  Farrar,  64  D.  99. 

Where  a  joint  judgment  is  rendered 
against  principal  and  surety,  as  joint  makers 
of  a  promissory  note,  the  judgment  credi- 
tor is  not  required  to  file  an  affidavit  of  the 
insolvency  ot  the  principal  before  levying 
his  execution  on  the  property  of  the  surety, 
unless  the  surety  makes  his  affidavit  of  the 
fact  of  his  suretyship.  Work  v.  Harper,  66 
D.  549. 

The  authority  of  the  sheriff  to  collect  a 
judgment  ceases  after  the  return  day  of  the 
execution,  if  there  has  been  no  previous 
levy  under  it     Harris  v.  Ellis,  94  D.  296. 

A  judgment  of  a  sister  state  cannot  be  en* 
forced  here  by  process  of  execution  issued 
by  our  courts  in  the  first  instance;  for  the 
defendant  has  a  right  to  contest  the  fact, 
whether  it  be  a  judgment  in  another  state 
or  not     McLure  v.  Benceni,  40  D.  437. 

Upon  execution  under  a  judgment  of  a 
federal  court  returned  unsatisfied,  the  judg- 
ment creditor  cannot  seek  the  aid  of  a  state 
court  of  chancery  to  reach  the  equitable 
assets  of  the  debtor.  Tarbelt  v.  Qriggs,  23 
D.  790. 

Judgments  of  a  court  of  the  United  States 
do  not  stand  upon  higher  ground  in  this 
respect  than  the  judgments  of  the  courts  of 
a  Bister  state.     lb. 

132.  by  garnishment.  —The  as- 
signee of  a  judgment  must  first  show  that 
he  is  entitled  to  control  the  judgment,  be- 
fore he  can  have  a  summons  of  garnishment 
issued  thereon.  Dugas  v.  Mathews,  54  D. 
361. 

The  transferee  of  a  negotiable  note  upon 
which  a  judgment  is  founded,  pending  the 
suit  thereon,  acquires  by  the  transfer  such 
an  interest  or  property  in  the  judgment  as 
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will  enable  him  to  roe  out  and  maintain  a 
proceeding  by  garnishment.    lb. 

Intelligible  written  evidence  that  a  Judg- 
ment is  the  property  of  him  who  claims  to 
be  its  assignee  will  be  sufficient,  in  the  ab- 
sence of  a  formal  deed  of  assignment,  to  en- 
able him  to  sue  out  process  of  garnishment 
thereon.     lb. 

133.  Upon  what  judgments  or  de- 
crees an  action  will  lie.  —  1.  In  general 
— Where,  by  reason  of  a  mistaken  or  fruitless 
levy  on  land,  the  debt  has  not  in  fact  been 
satisfied,  either  debt  on  the  judgment  or  scire 
facias  may  be  brought  to  obtain  satisfaction, 
notwithstanding  the  apparent  satisfaction  of 
the  execution.  Cowles  v.  Bacon,  66  D.  371. 
.  A  judgment  is  not  affected  by  an  execution 
sale  that  passes  no  title,  and  after  such  a 
sale  may  be  the  subject  of  an  action  of  debt, 
without  a  scire  facia*  to  revive  it.  Town- 
tend  v.  Smith,  70  D.  400. 

Recovery  cannot  be  had  in  an  action  upon 
a  judgment  which  is  void  upon  its  face;  out- 
if  not  thus  void,  it  will,  though  erroneous, 
entitle  the  plaintiff  to  recover,  if  it  has  not 
been  reversed  or  set  aside.  Bruce  v.  Clout- 
man,  84  D.  111. 

Action  may  be  maintained  upon  a  judg- 
ment in  the  court  in  which  it  was  rendered 
while  it  is  iu  full  force  and  effeot,  although 
at  the  time  of  bringing  his  action  plaintiff 
was  entitled  to  an  execution  on  the  judg- 
ment. Simpson  v.  Cochran,  92  D.  410;  Hum- 
mer v.  Lamphear,  49  R.  491. 

The  right  to  execution  on  a  judgment  is 
merely  cumulative,  and  does  not  prevent 
the  judgment  creditor  from  suingupon  the 
judgment.    8imp$on  v.  Cochran,  92  D.  410. 

Mere  possession  of  a  transcript  of  a  judg- 
ment raises  no  presumption  that  the  possessor 
has  any  interest  therein  sufficient  to  enable 
him  to  bring  a  suit  thereon.  Tally  v.  Rey- 
nold*, 31  D.  737. 

A  bill  lies  to  execute  a  decree  where,  owing 
to  the  neglect  of  the  parties  to  proceed  un- 
der it,  their  rights  have  become  embarrassed 
by  subsequent  events,  and  a  new  decree  is 
necessary  to  ascertain  them,  and  where  the 
decree  is  not  unjust  or  inequitable.  Wright 
v.  Bowden,  59  D.  600. 

A  judgment  creditor  may,  if  there  is  an 
excess  of  property  embraced  in  a  trust  deed 
above  what  is  necessary  to  secure  the  pay- 
ment of  the  trust  debts,  file  a  bill  to  subject 
such  excess  to  the  payment  of  his  debt. 
Hempstead  v.  Johnston,  65  D.  458. 

2.  When  no  action  will  lie.  —  An  action 
cannot  be  sustained  on  a  judgment  rendered 
against  one  not  served  with  process,  and 
without  notice  or  appearance.  Sherrard  v. 
Nevius,  52  D.  508. 

Debt  will  not  lie  on  a  judgment  which 
appears  of  record  to  be  satisfied  by  levy  of 
execution  upon  real  estate,  regular  upon  the 
face  of  it  The  record  must  be  held  conclu- 
sive until,  by  some  proceeding  brought  to 


operate  directly  upon  the  record  itself,  the 
levy  is  avoided.     Pratt  v.  Jones,  54  D.  80. 

A  judgment  obtained  by  fraud  cannot  be 
made  the  basis  of  a  recovery,  though  it  may 
have  been  rendered  upon  a  just  demand. 
Drinhard  v.  Ingram,  73  D.  250. 

3.  Foreign  judgment*.  —  An  action  may  be 
maintained  upon  a  judgment  of  a  foreign 
court,  but  such  judgment  is  only  prima  fade 
evidence,  and  the  defendant  can  only  avail 
himself  of  whatever  defenses  he  would  have 
had  in  an  action  for  the  original  cause. 
Buttrick  t.  Alien,  5  D.  105. 

Debt  lies  on  a  foreign  judgment*  notwith- 
standing it  has  been  appealed  from,  where 
the  judgment  may  be  executed  in  the  juris- 
diction where  it  has  been  rendered.  Mer* 
chants9  Ins.  Co.  v.  De  WoJf,  75  D.  577. 

A  judgment  is  a  debt  of  record  for  the  re- 
covery of  which  an  action  lies,  whether  the 
judgment  be  a  foreign  or  a  domestic  one, 
although  the  plaintiff  may  have,  in  the 
court  where  it  was  rendered,  a  remedy  on 
the  judgment  by  execution  or  otherwise. 
Davidson  v.  Nebaher,  83  D.  850. 

4.  Judgments  of  sister  stales. — A  judgment 
for  violation  of  the  penal  laws  of  a  sister 
state  may  be  the  foundation  of  an  action  in 
another  state.  Spencer  v.  Brochway,  13  D. 
615. 

Equity  will  take  jurisdiction  of  a  suit  to 
enforce  a  decree  of  a  sister  state,  and  will  com- 
pel all  persons  interested  in  the  subject- 
matter  of  the  decree  to  be  brought  before 
the  court.    Fletcher  v.  Ferret,  35  D.  143. 

A  declaration  in  debt  in  a  state  where 
forms  of  action  are  retained  is  sustained  by 
proof  of  a  judgment  on  a  promissory  note 
for  a  gross  sum  of  principal  and  interest 
obtained  in  a  state  where  forms  of  action 
are  abolished.    Griffin  v.  Eaton,  81 D.  233. 

An  action  may  be  maintained  on  a  judg- 
ment rendered  in  another  state,  notwith- 
standing an  appeal  from  such  judgment  is 
pending.     Taylor  v.  Shew,  2  R.  478. 

No  action  can  be  sustained  here  on  a  judg- 
ment obtained  in  another  state  against  a 
non-resident,  by  attachment  without  per- 
sonal service  of  process  on  or  appearance  by 
the  defendant  Chamberlain  v.  Faris,  14  D. 
304;  Robinson  v.  Ward,  5  D.  327;  Newcomb 
v.  Peck,  44  D.  340;  although  a  garnishee  was 
summoned  in  the  suit  in  which  such  judg- 
ment was  recovered,  and  paid  into  court  the 
sum  by  him  disclosed-  McYicber  v.  Beedy, 
50  D.  666. 

In  an  action  of  replevin  in  Tennessee,  the 
defendant  had  judgment  as  authorized  by  the 
law  of  that  state  for  a  return  of  the  goods, 
or  failing  that,  that  he  recover  of  the  plain- 
tiff and  his  surety  in  the  replevin  bond  the 
value  of  the  goods.  Held,  that  an  action  of 
debt  on  this  Judgment,  against  the  plaintiff 
and  the  surety,  was  not  maintainable  in 
Maryland.     Thorner  v.  Batorp,  20  R.  74. 

No  action  lies  in  West  Virginia  upon  a 
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Judgment  obtained  'in  New  York  against  a 
foreign  corporation,  without  appearance. 
Gilchrist  v.  W.  Va.  Oil  etc.  Co.,  45  R.  555. 

134.  Question*  of  jurisdiction.  — 
Want  of  jurisdiction  on  the  part  of  a  court 
of  general  powers  to  render  judgment  must 
be  pleaded  by  the  defendant  in  an  action 
upon  the  judgment,  unless  it  positively  ap- 
pears from  the  record,  in  which  case  objec- 
tion may  be  taken  to  the  admission  of  the 
record  in  evidence.  Jarvis  v.  Robinson,  94  D. 
660. 

In  an  action  on  a  foreign  judgment  ren- 
dered in  a  court  of  limited  jurisdiction,  the 
Jurisdiction  must  be  affirmatively  shown. 
Jut  where  the  judgment  of  such  court  and 
its  jurisdiction  are  duly  proved,  the  same 
faith  and  credit  are  given  to  them  as  are 
given  to  the  judgments  of  a  court  of  general 
jurisdiction.    Oay  v.  Lloyd,  46  D.  499. 

An  action  of  debt  on  a  judgment  is  prop- 
erly brought  in  the  county  where  the  de- 
fendant resides.  Townsend  v.  Smith,  70  D. 
400. 

135. and  limitation.  —  To  a  suit  on 

a  foreign  judgment  the  statute  of  limitations 
may  be  pleaded.  Williams  v.  Preston,  20  D. 
179. 

A  new  action  on  a  judgment  of  a  magis- 
trate's court  cannot  oe  Drought  until  the 
expiration  of  the  period  during  whioh  execu- 
tion may  issue  upon  such  judgment.  Lee  v. 
Giles,  21  D.  476. 

There  was  no  positive  limitation  of  an 
action  on  a  judgment  at  common  law,  but 
such  judgment,  after  twenty  years,  was  pre* 
sutned  satisfied,  unless  the  delay  was  suffi- 
ciently accounted  for.  Coombs  v.  Jordan,  22 
D.  236. 

Debt  on  a  judgment  is  limited  in  Maryland 
to  twelve  years,  by  act  of  assembly,    lb. 

The  time  of  limitation  of  judgments  in 
real  actions  was  the  same  as  in  personal,  as 
between  private  parties,    lb. 

There  is  no  positive  limitation  in  England 
of  a  bill  of  revivor  or  a  subpoena  scire  facias  to 
revive  a  decree.    lb. 

Suits  on  judgments  of  sister  states  are  not 
included  in  the  South  Carolina  statute  of 
limitations;  therefore  such  an  action  is  not 
barred  by  lapse  of  time.  Napier  v.  Oidiere, 
40  D.  613. 

Statutes  barring  actions  on  judgments  of 
sister  states,  if  they  are  not  brought  within 
a  specified  period,  may  be  passed,     lb, 

136.  Declaration  or  complaint.  —  A 
contract  made  by,  or  a  judgment  rendered 
against,  a  person  in  a  fictitious  name  may 
be  declared  on  in  a  suit  against  him  in  his 
true  name,  with  an  averment  of  identity. 
Jiewcomb  v.  Peck,  44  D.  340. 

In  pleading  judgments  of  courts  of  limited 
jurisdiction,  it  is  necessary  to  state  the  facts 
upon  which  they  are  founded;  but  as  to 
courts  of  general  jurisdiction,  such  aver- 
snouts  are  not  necessary.    Want  of  jurisdio- 
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tion  must  be  shown  by  the  party  attacking 
the  judgment.  Butcher  v.  Bank  of  Browns- 
vUle,  83  D.  446. 

In  pleadmg  a  judgment  or  decree  of  a 
United  States  court,  no  more  necessity  exists 
for  showing  the  facts  which  confer  jurisdic- 
tion than  in  a  plea  of  a  judgment  of  the 
highest  tribunal  known  to  the  law.  Reed  v. 
Vaughan,  65  D.  133. 

An  averment  of  liability  and  breach  must 
be  made  in  actions  on  the  case  upon  judg- 
ments of  a  sister  state.  Spencer  v.  Brocktoay, 
13  D.  616. 

Where  the  record  of  a  judgment  of  a  sis- 
ter state  shows  that  one  of  the  two  defend- 
ants sued  in  the  action  in  the  sister  state  was 
not  served,  and  did  not  appear  therein,  the 
plaintiff  in  the  action  on  such  judgment  can- 
not amend  his  declaration  by  striking  out 
the  name  of  such  defendant.  Hall  v.  Wil- 
liams, 17  D.  356. 

The  declaration  on  a  judgment  of  a  sister 
state  need  not  aver  that  the  court  pronoun- 
cing judgment  had  jurisdiction.  Williams 
v.  Preston,  20  D.  179;  Butcher  ▼.  Bank  of 
Brownsville,  83  D.  446.  Contra,  see  Qeb- 
hard  v.  Qamkr,  23  R.  721;  if  it  shows  that 
the  court  by  whioh  the  judgment  was  ren- 
dered was  one  of  general  jurisdiction.  Jarvis 
w.  Robinson,  94  D.  560. 

A  judgment  is  shown  substantially  to  have 
been  rendered  by  a  court  of  record  of  an- 
other state  by  a  declaration  in  debt  on  such 
judgment,  in  the  ordinary  form  in  debt  on 
a  domestic  judgment  of  a  court  of  record, 
describing  the  judgment,  and  saying,  "as 
by  the  record  and  proceedings  thereof  re- 
maining in  said  court  fully  appears,"  etc 
Davis  v.  Lane,  54  D.  458. 

A  complaint  on  a  foreign  judgment  is* bad 
on  demurrer  if  it  sets  out  merely  the  copy  of 
the  record  of  the  judgment,  but  none  of  the 
pleadings  in  the  cause,  and  does  not  in  any 
manner  disclose  what  was  the  cause  of  action 
or  the  subject  of  controversy.  Ashley  v. 
Laird,  77  D.  67. 

An  allegation  that  the  judgment  sued  on 
was  rendered  by  "  the  circuit  court  of  Kent 
County,  Michigan,'*  is  sufficient  as  an  aver- 
ment that  it  was  rendered  by  a  court  of 
general  powers,  for  such  is  the  general 
character  of  the  circuit  courts  of  the  various 
states.     Jarvis  v.  Rofnnson,  94  D.  560. 

137.  Matters  of  defense.  —  An  action 
upon  a  judgment,  whether  brought  by  the 
original  judgment  creditor  or  his  assignee, 
may  be  defended  upon  the  ground  that  the 
judgment  was  fraudulently  obtained.  Dob* 
son  v.  Pearce,  62  D.  152. 

It  is  not  a  good  defense  to  an  action  on  a 
judgment,  by  the  sheriff  in  the  name  of  the 
original  plaintiff,  that  the  sheriff  had  been 
sued  for  neglecting  to  serve  an  execution 
issued  thereon,  ana  had  paid  the  amount  of 
the  judgment,  such  payment  being  by  way 
of  damages  for  the  neglect,  and  not  in  dis- 
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charge  of  the  judgment.    Aden  v.  Hotden,  6 

No  ground*  of  defense  can  be  relied  on 
against  the  enforcement  of  a  decree  of  a  sit- 
ter state,  which  would  not  be  permitted  to 
prevail  in  the  state  in  which  the  decree  was 
rendered.     Fletcher  v.  Ferret,  35  D.  143. 

A  Judgment  rendered  in  another  state  may 
be  avoided  in  an  action  thereon,  by  showing 
that  the  court  had  no  jurisdiction  of  the  per* 
son  of  the  defendant,  or  of  the  subject  of  the 
action.     Shwnway  v.  Stillman,  15  D.  374. 

A  record  which  falsely  states  the  appear- 
ance of  the  defendant,  against  whom  a  judg- 
ment is  rendered,  cannot  be  contradicted  in 
a  suit  thereon  in  another  state.  The  defend- 
ant's only  remedy  is  to  apply  to  the  court 
rendering  the  judgment  to  vacate  the  same. 
Newcomb  v.  Peck,  44  D.  340.  Contra,  see 
Marx  v.  Fore,  11  R.  432;  Oilman  v.  Oilman, 
30  R.  646. 

In  an  action  on  a  judgment  of  a  sister 
state,  defendant  may  deny  the  authority  of 
the  attorney  who  appeared  for  him  in  the 
original  action.     BaUxell  v.  Nosier,  63  D.  466. 

It  is  not  good  ground  for  a  continuance  of 
a  suit  on  a  foreign  judgment  that  execution 
has  been  issued  thereon  and  levied  on  lands 
of  the  defendant  in  the  foreigu  jurisdiction, 
and  that  the  lands  have  been  advertised  for 
sale,  as  this  shows  no  present  defense  to  the 
action.     Field  v.  Sanderson,  86  D.  124. 

A  judgment  of  another  state,  and  relied 
upon  as  a  cause  of  action,  may  be  impeached 
for  fraud  or  want  of  jurisdiction.  Eaton  v. 
Hasty,  29  R.  365. 

Where,  for  the  purpose  of  obtaining  juris- 
diction of  the  person,  a  resident  of  the  state 
is  induced  by  false  representations  to  go  to 
another  state,  where  he  is  served  with  a 
summons,  — held,  1.  That  the  jurisdiction  so 
acquired  by  the  foreign  tribunal  is  fraudu- 
lently obtained,  and  that  that  fact  consti- 
tutes a  good  defense  to  an  action,  brought 
in  this  state,  upon  a  judgment  rendered  by 
it;  2.  That  the  defendant  is  guilty  of  no 
laches  in  failing  to  appear  in  the  action  in 
which  such  judgment  was  rendered,  for  the 
purpose  of  moving  to  dismiss  the  proceed- 
ings on  the  ground  of  the  fraud,  but  that  the 
defense  of  fraud  in  acquiring  jurisdiction  is 
properly  interposed  when,  for  the  first  time, 
the  judgment  is  made  a  legal  demand  against 
him.     Dunlap  v.  Cody,  7  R.  129. 

138.  What  pleas  may  be  filed,  gen- 
erally. —  Pleas  in  suit  on  a  judgment  of 
a  sister  state  are  left  to  be  prescribed  by  the 
states;  the  act  of  Congress  of  1790  was  in- 
tended only  to  render  a  judgment  conclu- 
sive of  everthing  decided  by  it.  Napier  v. 
Oidiere,  40  D.  613. 

Where  the  former  judgment  was  rendered 
on  the  default  of  the  defendant,  he  may 
avoid  the  judgment  by  showing  that  he  was 
not  within  the  jurisdiction  of  the  foreign 
court.    BuUrkk  v.  Allen,  5  D.  105. 


A  plea  in  an  action  on  a  judgment  of  a 
sister  state  denying  the  jurisdiction  of  the 
court  to  render  it  must  by  positive  and  cer- 
tain averments  negative  every  fact  from 
which  jurisdiction  could  be  presumed;  but  if 
it  shows  that  the  defendant  was,  at  the  time, 
a  citizen  and  resident  of  a  different  state, 
and  distinctly  denies  that  he  was,  at  any 
time  during  the  pendency  of  the  action, 
within  the  state  where  such  action  was 
pending,  or  that  he  appeared,  or  authorized 
any  one  to  appear  for  him,  in  said  action,  it 
is  sufficient;  otherwise,  if  it  merely  avers 
that  the  defendant  was  never  served  with 
process,  and  had  no  notioe  of  the  pendency 
of  the  action.     Welch  v.  Sykes,  44  D.  689. 

Where  the  defendant  in  the  court  below 
fails  to  deny  the  jurisdiction  of  the  court  in 
which  the  judgment  was  rendered,  of  the 
subject-matter  of  the  suit,  he  cannot  raise 
that  question  for  the  first  time  in  the  supreme 
court     LaUereU  v.  Cook,  63  D.  428. 

Payment  may  be  pleaded  in  bar  of  a  judg- 
ment, according  to  the  statute  of  New  Jer- 
sey.    Oulick  v.  Loder,  23  D.  711 

Defendant  cannot  plead  infancy  at  the 
time  the  judgment  was  rendered.  Ludwkk 
v.  Fair,  47  D.  333. 

In  an  action  on  s  judgment  rendered  in  a 
sister  state,  a  plea  of  the  statute  of  limita- 
tions of  such  state  will  not  be  sustained;  and 
this  applies  as  well  to  a  statute  raising  sim- 
ply a  presumption  of  payment  by  lapse  of 
time  as  to  a  statute  limiting  the  time  within 
which  an  action  may  be  brought  Hendricks 
v.  Comstock,  74  D.  205. 

To  a  suit  in  Georgia,  on  a  judgment  ren- 
dered in  Tennessee,  the  defendant  pleaded 
his  discharge  in  bankruptcy.  The  adjudica- 
tion of  bankruptcy  was  made  pending  the 
suit  in  Tennessee,  but  the  defendant  did  not 
there  plead  it  nor  stay  the  proceedings,  and 
his  discharge  was  granted  after  the  judg- 
ment Held,  a  valid  plea.  Anderson  v. 
Anderson,  38  R.  797. 

189.  Nil  debet  —  Nil  debet  may  be 
pleaded  to  all  actions  of  debt  not  founded  on 
a  speoialtv  or  on  a  conclusive  record.  It 
may  be  pleaded  to  an  action  of  debt  on  a 
foreign  judgment  Williams  v.  Preston,  20 
D.  179.  Contra,  as  to  last  point,  Davis  v. 
Lane,  54  D.  458. 

Under  nil  debet  in  such  a  case,  the  de- 
fendant, it  seems,  may  show  want  of  juris- 
diction in  the  court  to  render  the  judgment 
HaU  v.  Williams,  17  D.  356.  But  see  Darin 
v.  Lane,  54  D.  458;  St.  Albans  v.  Bush,  23 
D.  246. 

Nil  debet  is  a  good  plea  in  debt  on  a  judg- 
ment rendered  in  another  state,  and  even 
where  regarded  as  not  a  good  plea  on  demur- 
rer, it  cannot  be  objected  to  after  verdict 
Wright  v.  BoynUm,  72  D.  319, 

140.  Nul  tiel  record.  —NmIM  record 
is  the  only  plea  of  the  general  issue  applica- 
ble to  a  declaration  on  a  judgment  of  a  court 
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of  record  of  another  state.  Shumway  v. 
Stillman,  15  D.  374;  Hall  v.  Williams,  17 
D.  356;   Newcomb  v.  Peck,  44  D.  340. 

A  plea  of  nul  tiel  record  to  "an  action  on 
the  judgment  of  a  sister  state  should  con- 
clude, not  to  the  country,  but  with  a  verifi- 
cation.    Hall  v.  Williams,  17  D.  356. 

Where  the  record  of  such  judgment  states 
that  the  defendants  therein  had  notice,  or 
that  they  appeared  in  defense,  it  seems  that 
it  cannot  be  gainsaid.  But  if  the  record 
does  not  show  any  sendee  of  process  or  any 
appearance  in  the  suit,  the  effect  of  the  judg- 
ment may  be  avoided  by  showing  that  the 
court  had  no  jurisdiction  of  the  defendant. 
lb. 

An  action  at  law  is  maintainable  in  Penn- 
sylvania on  a  decree  of  a  court  of  equity  in 
Tennessee  for  the  payment  of  money.  In 
such  action  the  pleas  of  nil  debet  and  nul  tiel 
record  are  both  bad  on  general  demurrer. 
If  the  defendant  intend  to  deny  the  exist- 
ence of  such  a  decree,  he  may  frame  his 
Slea  so  as  to  meet  the  averment  in  the 
eclaration,  and  oonclude  to  the  country. 
Swans  v.  Totem,  11  D.  717. 

A  plea  of  nul  tiel  record,  made  by  a  defend- 
ant who  was  not  served  with  process  in  a 
former  action,  judgment  having  been  given 
against  him  and  others  under  the  present 
joint-debtor  act,  puts  the  plaintiff  to  the 
proof  of  the  original  liability  of  such  defend- 
ant.    Bruen  v.  Bokee,  47  D.  239. 

Under  the  plea  of  nul  tiel  record  to  an  ac- 
tion of  debt  on  a  judgment,  the  validity  of 
the  declaration  is  not  involved;  the  only  in- 
quiry is,  whether  or  not  the  judgment  sued 
on  was  correctly  set  forth  and  described  by 
the  plaintiff.     Dudley  v.  IAndsey,  50  D.  522. 

141.  Evidence.  —  Parol  evidence  is  ad- 
missible to  show  that  a  judgment  was  in- 
tended to  apply  to  a  particular  case,  without 
a  formal  amendment  of  the  record,  where 
the  name*  of  the  parties  therein  varied  from 
the  pleadings.     Smith  v.  Redus,  44  D.  429.    . 

Defendant  may  give  evidence  to  show  that 
a  conveyance  by  him  of  land  previously  lev- 
ied on  under  the  judgment  was  fraudulent 
as  to  the  judgment  creditor,  for  the  purpose 
of  proving  that  the  judgment  sued  on  has 
been  satisfied  by  the  levy.  Oowles  v.  Bacon, 
56  D.  371. 

In  an  action  on  a  judgment  of  a  sister 
state,  a  return  of  the  officer  in  the  action  in 
which  the  judgment  was  rendered,  appear- 
ing on  the  record  that  he  made  personal 
service  on  the  defendant  in  that  state,  may 
be  contradicted  by  parol  evidence.  Carleton 
v.  Bidjord,  74  D.  652.  S.  P.,  Hall  v.  WU- 
Uams,  17  D.  356;  McOauley  v.  Hargrove*,  15 
K  660. 

Copies  of  an  auditor's  report,  and  of  a 
rule,  citation,  and  officer's  return  thereon, 
are  admissible  in  evidence  in  an  action  upon 
a  judgment  rendered  upon  the  report  of  an 
auditor,  as  aiding  to  explain  the  meaning  of 


the  record  when  doubtful,  but  not  to  con- 
tradict the  record.  Hubbard  v.  Dubois,  86 
D.  690. 

Defendant  cannot,  under  an  averment  that 
judgment  was  procured  by  fraud,  reopen  the 
issues  determined  by  that  judgment,  and  in- 
troduce evidence  to  impeach  that  given  at 
the  triaL  The  judgment  is  conclusive  as  to 
matters  in  issue.  Field  v.  Sanderson,  86  D. 
124. 

142.  Amount  of  recovery,  how  as- 
sessed. —  The  verdict,  in  debt  on  a  judg- 
ment of  a  sister  state,  should  state  the 
amount  of  the  debt  and  of  interest.  WU* 
Uams  v.  Preston,  20  D.  179. 

In  a  suit  on  a  foreign  judgment  for  a  sum 
certain,  where  defendant  has  withdrawn  his 
answer,  and  there  are  no  values  to  fix,  issue 
to  try,  damages  to  assess,  or  fact  to  ascer- 
tain, he  is  not  entitled  to  a  jury  to  assess 
damages.  Butcher  v.  Bank  of  Brownsville, 
83  D.  446. 

VIII.    Judgments  by  Confession. 

143.  Who  may  confess  judgment.* 
—  A  party  cannot  be  plaintiff  and  defendent 
in  the  same  cause.  Hence  a  confession  of 
judgment  by  executors  to  a  firm  of  which 
one  of  them  is  a  member  is  erroneous. 
Pearson  v.  Xesbit,  17  D.  569. 

A  writ  of  error  is  a  proper  remedy  in  such 
a  case.     lb. 

A  judgment  confessed  in  favor  of  an 
agent,  for  the  benefit  of  himself  and  his 
principal,  is  not  void  because  the  record 
does  not  disclose  the  trust  upon  which  such 
agent  holds  the  judgment;  and  parol  evi- 
dence may  be  introduced  to  prove  the  trust. 
Harris  v.  Alcock,  32  D.  158. 

A  power  to  oonfess  judgment  given  by  de- 
fendant to  plaintiff's  attorney  is  a  power 
coupled  with  an  interest,  and  is  irrevocable. 
Wassell  v.  Reardtm,  54  D.  246. 

A  confession  of  judgment  and  release  of 
equity  will  be  supported,  though  made  by  a 
man  of  weak  understanding,  improvident  in 
business  transactions,  addicted  to  intoxica- 
tion, and  embarrassed  in  his  circumstances, 
and  though  it  was  induced  by  the  plaintiff 
giving  him  time  to  pay  the  money;  espe- 
cially when  no  other  influence  was  exerted, 
and  no  fraud  was  committed  in  obtaining 
such  confession,  the  same  being  deliberately 
and  voluntarily  made,  or  by  virtue  of  a 
power  of  attorney  deliberately  and  volun- 
tarily executed.  Mason  v.  Williams,  6  D. 
505. 

144.  and  for  what  demands.  — 

By  the  New  York  Code  of  Civil  Procedure, 
section  382,  it  is  provided  that  judgments  by 
confession  may  be  entered  without  action, 
either  for  money  due  or  to  beoome  due. 
Judgments  were  confessed  by  C.  to  secure 
defendants  for  their  notes  and  other  com* 

•See  note  on  Judgments  by  confession,  64  D. 
501,  602. 
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meroial  paper,  which  they  were  to  advance 
to  C.  to  be  used  in  his  business,  and  which 
were  in  fact  so  advanced  and  used.  Held, 
that  the  judgments  were  valid.  Cook  v. 
Whipple.  14  R.  202. 

A  judgment  confessed  in  consideration  of 
the  suppression  of  a  prosecution  for  forgery 
is  void,  and  should  be  set  aside  on  the  mo- 
tion of  the  person  confessing  it  Appeal  of 
Brtdm,  87  R.  677. 

145.  Statement  of  tects  or  indebted- 
ness. —  A  judgment  by  confession,  entered 
without  the  statement  and  specification  re- 
quired by  statute,  is  fraudulent  as  against 
bona  fide  purchasers  and  judgment  creditors, 
though  they  have  notice  of  it.  James  v. 
Morty,  14  D.  475. 

A  statement  which  sets  forth  a  promissory 
note  as  constituting  the  indebtedness,  with- 
out disclosing  the  consideration  or  origin  of 
the  note  otherwise  than  by  saying  that  it 
was  "  given  upon  settlement  of  accounts,"  is 
insufficient  to  sustain  the  judgment  as 
against  subsequent  judgment  oreditors;  and 
they  may  have  relief  against  the  judgment 
by  a  creditor's  suit,  as  well  as  by  motion  to 
set  it  aside.  Dunham  v.  Waterman,  72  D. 
406.   8.  P.,  Chappel  v.  Chappel,  64  D.  496. 

A  statement  that  the  confession  is  based 
upon  a  note  given  in  consideration  of  goods, 
wares,  and  merchandise  sold  by  plaintiff  to 
defendant  before  the  date  of  the  note,  but 
not  stating  any  time  of  sale,  or  any  specific 
kinds  of  goods,  is  insufficient  as  against  other 
creditors.    Bryan  v.  Miller,  76  D.  107. 

Although  the  statement  states  th**  -nonth 
when  the  "goods and  wares  "  were  bold,  and 
the  amount  of  the  price,  for  which  judgment 
was  confessed,  if  it  does  not  state  anything 
as  to  the  kind,  quantity,  or  nature  of  the 
goods,  it  is  bad.  Nichols  v.  Eribs,  76  D. 
294. 

An  affidavit  to  the  accompanying  state- 
ment of  facts,  to  the  effect  that  the  defend- 
ant "believes  the  above  statement  is  true," 
is  insufficient;  he  must  swear  positively  to 
the  truth  of  the  facts,  so  far  as  they  were 
within  his  knowledge.  But  if  the  error  oc- 
curred from  the  inadvertence  of  the  attorney 
employed  to  enter  up  the  judgment,  the 
court  may  permit  the  verification  to  be 
amended;  and  an  error  in  the  statement 
itself  is  likewise  amendable,  for  a  similar 
reason.  Ingram  v.  Bobbins,  88  D.  393;  Cook 
v.   Whipple.  14  R.  202. 

146.  How  entered.  —  A  judgment  by 
confession  is  an  affirmative  act,  consented  to 
by  the  defendant  in  person,  or  by  his  at- 
torneys, with  the  leave  of  the  court.  Mont- 
gomery v.  Murphy,  81  D.  652. 

A  judgment  \>y  confession  is  valid  without 
previous  process,  and  is  presumed  to  have 
been  entered  on  the  first  day  of  the  term, 
although  the  writ  on  which  such  judgment 
was  confessed  was  not  issued  until  after- 
wards.   Farley  v.  Lea,  32  D.  680. 


147.  Effect  of  the  judgment  when 
entered.  * — The  judgment  debtor  is  estopped 
by  a  judgment  confessed  voluntarily  to  an 
administrator  for  the  amount  of  a  note  signed 
by  snch  debtor,  found  among  the  intestate's 

Sapers,  without  intimating  that  he  has  any 
etense  thereto,  and  cannot  Question  the 
validity  of  such  judgment  by  snowing  that 
the  note  was  founded  upon  an  illegal  consid- 
eration, unless  he  can  show  some  mistake* 
ShufeU  v.  ShufeU,  37  D.  381. 

A  subsequent  mortgagee  cannot  question 
the  validity  of  a  judgment  oonfessea  by  the 
mortgagor,  whioh  constitutes  a  lien  upon 
the  mortgaged  premises,  on  the  ground  of  the 
illegality  of  the  consideration  of  the  indebt- 
edness upon  which  such  judgment  is  founded, 
where  the  mortgagor  himself  could  not  files 
bill  to  set  aside  the  judgment.    lb. 

A  judgment  by  confession  cannot  be  at* 
tacked  for  intervening  errors  at  the  instance 
of  one  not  a  party  to  the  judgment,  where  it 
is  rendered  in  open  court,  upon  an  allegation 
of  indebtedness,  and  an  appearance  by  the 
parties.  Cloud  v.  M  Dorado  County,  73  D. 
526. 

The  manner  of  exercising  jurisdiction  can- 
not make  the  action  of  a  court  void,  where 
the  court  has  jurisdiction  both  of  the  parties 
and  the  subject-matter.    lb. 

A  judgment  based  upon  a  confession  in 
favor  of  a  creditor,  but  without  his  knowl- 
edge or  request,  and  entered  up  at  the  in- 
stance of  the  debtor  alone,  does  not  bar  the 
creditor's  right  of  action  for  the  same  debt, 
nor  estop  the  debtor  from  denying  any  and 
all  facts  set  out  in  such  confession.  Wilcox- 
eon  v.  Burton,  87  D.  66. 

A  judgment  so  confessed  by  a  debtor  mav 
be  thereafter  ratified,  and  may  become  bind- 
ing as  between  the  parties  by  the  oreditors 
claiming  under  and  attempting  to  enforce  it. 
As  between  the  parties  it  will  be  good  from 
date  of  entry,  but  the  ratification  can  neither 
overreach  nor  in  any  manner  affect  rights 
acquired  prior  to  it,  and  while  the  judgment 
was  one  only  in  name.    lb. 

A  judgment  so  confessed  by  an  insolvent 
debtor,  and  entered  up  at  the  instance  of 
the  debtor  alone,  and  upon  whioh  execution 
is  levied  on  the  latter's  property,  to  enable 
such  creditor  to  obtain  priority  over  other 
creditors,  is  null  and  void  as  to  subsequent 
attaching  creditors.    lb. 

A  creditor  cannot  impeach  a  Judgment 
confessed  by  his  debtor,  for  fraud  practiced 
upon  the  debtor  in  obtaining  the  confession, 
where  there  is  no  collusion.  Doughertys 
Ertate,  42  D.  326. 

A  judgment  by  confession  failing  to  set 
out  all  the  facts  required  by  the  statute  is 
prima  fads  fraudulent,  but  not  absolutely 
void;  the  presumption  of  fraud  may  be  re* 
butted  by  proof  that  the  judgment  was  fair, 

*  Judgments  by  confession,  when  void  sad 
when  valid,  see  note  W  &>  w6-27s» 
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and  for  a  bona  fide  debt     Bidiards  v.  Jfe- 
MUlan,  65  D.  521. 

A  judgment  confessed  for  an  amount  hon- 
estly due  is  voidable  by  defendant's  cred- 
itor a,  if  it  was  given  and  received  for  the 
purpose  of  forcing  them  into  a  compromise 
of  their  claims,  though  it  was  never  used  for 
that  nurpose.     Bunn  v.  Aid,  72  D.  639. 

A  judgment  by  confession  cannot  be  im- 
peached by  other  creditors  of  the  judgment 
debtor,  on  the  ground  of  insufficiency  of  the 
statement.     Murray  v.  Judson,  59  D.  516. 

A  judgment  is  binding  upon  the  parties 
thereto  if  entered  upon  a  confession,  accom- 
panied by  a  defective  statement.  Bryan  v. 
Miller,  75  D.  107. 

A  confession  of  judgment  by  a  debtor 
merges  no  claims  of  the  creditor,  except  such 
as  are  included  in  it  by  some  form  of  direct 
statement.     Wilcoxson  v.  Burton,  87  D.  66. 

A  judgment  by  confession  entered  in  open 
court  and  regularly  signed  by  the  judge  is 
not  a  nullity  on  its  face  because  of  defects  in 
the  statement  of  the  facts  out  of  which  the 
indebtedness  arose.  If  the  court  had  juris- 
diction of  the  subject-matter  and  of  the  par- 
ties, however  irregular  or  erroneous  it  may 
be,  it  cannot  be  called  in  question  in  a  col- 
lateral proceeding.  It  can  only  be  attacked 
by  the  creditors  of  the  defendant,  who  are 
defrauded  thereby,  and  in  a  direct  proceed- 
ing for  that  purpose.     Lee  v.  Flag,  99  D.  271. 

148.  Confession  of  judgment  by 
bond  and  warrant  of  attorney.  —  Au- 
thority to  confess  a  decree  under  a  power  of 
attorney  is  not  ezl  a.isted  by  a  confession 
when  the  decree  was  reversed;  and  a  second 
confession  may  be  made  under  the  power. 
Uuner  v.  DooiiUle,  54  D.  489. 

Judgment  upon  a  warrant  of  attorney  may 
be  set  aside  on  motion,  unless  proof  of  its 
execution  was  made,  and  the  original  or  a 
copy  thereof  was  on  file  at  the  time  of  the 
rendition  of  the  judgment.  Knox  Co.  Bank 
▼.  Doty,  75  D.  479. 

Courts  of  law  exercise  equitable  supervision 
over  judgments  entered  upon  warrants  of  at- 
torney, and  will,  upon  motion,  stay,  modify, 
or  vacate  them,  and  award  issues  for  the 
trial  of  facts,  as  the  ends  of  justice  may  re- 
quire. Where  the  objection  arises  upon  the 
face  of  the  record,  this  is  the  only  remedy; 
but  when  it  is  founded  upon  facts  not  ap- 
pearing by  the  record,  and  which  must  be 
established  by  parol  or  other  extrinsic  evi- 
dence, then  a  suit  in  equity  may  be  main- 
tained.    Mclndoe  v.  Hazelton,  8S  D.  701. 

Subsequent  marriage  does  not  revoke  a 
feme* 9  power  of  attorney  to  confess  judgment, 
and  after  leave  obtained,  judgment  may  be 
entered  against  husband  and  wife,  and  the 
proper  practice  is  to  obtain  leave  to  enter 
judgment  on  motion  and  an  affidavit  of  the 
facts,  with  notice  to  the  husband,  if  it  can 
be  done  without  risk,  and  then  file  a  decla- 
ration. £nem  v.  Clark,  44  D.  191. 
2  A.  D    It.  -  l.i 


Warrants  of  attorney  to  confess  judgments 
signed  by  married  women,  and  judgments 
and  proceedings  thereon  to  sell  their  real  es- 
tate, are  without  authority  and  void,  and  a 
sheriff's  Bale  founded  thereon  will  not  divest 
their  estates,  notwithstanding  the  Pennsyl- 
vania statute  of  1705  providing  that  execu- 
tion sale  on  a  judgment  afterwards  reversed 
for  error  shall  pass  title  to  realty,  and  that 
restitution  only  of  the  price  paid  at  the  sale 
shall  be  made.  Caldwell  v.  Walters,  55  D. 
592. 

A  bond  and  warrant  of  attorney  to  confess 
judgment  by  a  married  woman  and  her  hus- 
band is  as  to  her  not  merely  voidable,  but 
absolutely  void.     lb. 

149.  Amending  and  correcting.  —  A 
mistake  in  a  confession  of  judgment  can  be 
amended  and  corrected  by  the  court  in  which 
the  same  was  made,  and  does  not  justify  an 
interference  of  equity.  Mills  v.  Lumpkin,  44 
D.  677. 

An  amendment  of  defects  in  the  statement 
accompanying  a  confession  of  judgment 
might  be  made,  but  not  so  as  to  interfere 
with  the  rights  of  other  judgment  creditors 
who  may  have  attached  in  the  mean  time. 
Bryan  v.  Miller,  75  D.  107. 

JUDGMENT  DEBTOB. 

Where  liable  as  garnishee,  see  Attachment, 
14. 

JUDGMENT  BOLL. 

Requisites  of,  see  Judgment,  30. 

JUDICIAL  ACTS. 

What  are,  and  liability  for,  see  Omenta, 
22,  29. 

JUDICIAL  NOTICE. 

See  Evidence,  11-44. 

JUDICIAL  OFFICERS. 

Competency  of,  as  witnesses,  see  Witnesses, 
44, 

See  Judges. 

JUDICIAL  POWER. 

Conflict  between  legislative  and,  see  Legis- 
lature, 5. 

Validity  of  statutes  assuming,  see  Statutes, 
20. 

JUDICIAL  SALES. 

[Includes  decisions  relative  to  the  making. 
validity,  and  e fleet  of  Mile*  of  real  and  personal 

fnroperty  under  judicial  order  or  authority;  not 
Deluding  bales  under  attachments,  executions,  and 
other  writs,  or  proceedings  separately  treated  in 
the  digest  J 

Satisfaction  of  mortgage  by,  see  Mortgages, 

138. 
Staying  proceedings  on,  in  equity,  see  In- 
junction, 15. 
See  also  Attachment,  III;  Execution,  70- 
126;  Mortgages,  92-103;  Taxes,  IV. 
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1.  Power  to  order  a  sale.  —  A  sale 
under  order  of  the  orphans'  court  U  a  judi- 
cial sale.     Moore  v.  Shultz,  53  D.  446. 

An  order  for  sale  is  a  matter  of  discretion 
for  the  court     Bofil  v.  Fisher,  55  D.  627. 

A  forced  sale  is  one  made  under  process  of 
a  court  and  in  the  mode  prescribed  by  law. 
Sampson  v.  Williamson,  55  D.  762. 

A  sale  is  decreed  upon  a  bill  for  foreclosure, 
but  upon  a  bill  to  redeem,  a  sale  will  not  be 
decreed,  unless  upon  consent  of  the  parties. 
Oillis  v.  Martin,  25  D.  729. 

To  avoid  circuity  of  action  where  persons 
are  liable  over  amongst  themselves,  the  re- 
sponsibility of  those  last  to  be  charged  being 
secured  by  mortgage  of  their  property  or 
judgment  lien  thereon,  the  court  will  order 
the  sale  of  the  premises,  and  the  payment  of 
the  necessary  proceeds  to  the  first  claimants. 
Sloney  v.  ShulU,  27  D.  429. 

Publication  of  notice  to  creditors  to  come 
in  aud  prove  their  demands,  after  a  final  de- 
cree for  the  sale  of  premises,  ordered  by  the 
court,  for  the  purpose  of  raising  a  fund  for 
the  satisfaction  of  such  demands,  is  unneces- 
sary where  there  has  been  ample  notice  be* 
fore  the  decree  of  sale  was  rendered.    lb. 

One  man  sold  to  another  a  large  tract  of 
land  lying  partly  in  Maryland  and  the  re- 
mainder in  Virginia.  The  grantor  afterwards 
filed  his  bill  in  a  Maryland  court  to  enforce 
his  vendor's  lien,  and  for  a  sale  of  the  lands 
to  satisfy  the  unpaid  purchase-money.  The 
court  decreed  the  payment  of  this  money, 
and  in  default,  the  sale  of  the  Maryland 
land,  after  perfecting  its  title,  the  proceeds 
to  be  applied  pro  tanio  to  the  debt  Held, 
that  the  Maryland  court  might  have  decreed 
a  sale  of  the  Virginia  land  also,  and  applied 
the  proceeds  to  the  payment  of  the  purchase- 
money;  and  as  incidental  thereto,  might 
have  required  the  parties  before  it  to  have 
united  in  a  conveyance  of  the  Virginia  land 
to  its  commissioner,  to  be  by  him  sold;. it 
might  have  investigated  the  title  to  the 
Virginia  land,  testing  the  same  by  the  laws 
of  Virginia;  and  although  such  inquiry  would 
be  more  satisfactory  in  a  Virginia  court,  the 
Maryland  decree  would  have  been  conclusive 
of  everything  in  fact  determined,  unless  it 
should  plainly  appear  that  the  Maryland 
court  had  misapplied  the  Virginia  law.  Pied- 
mont Coal  Co.  v.  Green,  98  D.  799. 

9.  Notice  of  sale.*— Notice  that  a  judi- 
cial sale  will  be  made  on  "second  day  of 
January  next  "  is  insufficient  as  to  time  of 
sale.     Trustees  o/Sdtools  v.  Snell,  68  D.  586. 

The  notice  should  state  the  hour  of  sale, 
or  that  the  sale  will  be  made  between  cer- 
tain named  hours  of  the  business  portion  of 
the  day;  and  at  a  public  place,  convenient 
and  accessible  for  bidders.     lb. 

•  Failure  to  advertise  notice  of  sale,  or  defects  In 
notice,  see  note,  44  D.  23&-240. 

Votice  of  sale,  what  proper  and  sufficient,  see 
note,  76  D.  704-718. 


Notice  of  a  judicial  sale  is  notice  of  pre- 
ceding proceedings  therein.  Alexander  v. 
Miller,  70  D.  314. 

An  advertisement  of  sale  of  lands  mort- 
gaged to  trust  funds,  which  has  been  pub- 
lished for  sixty  days  before  the  day  of  sale, 
is  sufficient,  and  is  not  vitiated  by  the  fact 
that  in  the  description  of  the  lands  such  ab- 
breviations as  these  are  used:  "  The  w.  hi 
of  the  n.  w.  qr.  of  sec  35,  in  t  23  n.,  of  r.  4 
w."    Bansemer  v.  Mace,  81  D.  344. 

8.  Powers  of  officer  conducting  the 
•ale.* — A  commissioner  has  discretion  to 
withdraw  land  from  sale,  after  it  has  been 
offered,  and  even  after  a  bid  has  been  received 
and  cried,  and  if  he  does  so,  the  highest 
and  last  bidder  it  not  entitled  to  a  con- 
veyance, there  being  no  contract  with  him. 
The  commissioner's  discretion,  however,  is 
subject  to  the  control  of  the  court  in  this  re- 
gard.   Miller  v.  Law,  73  D.  92. 

4.  Adjournments  and  postpone- 
ments, t —  A  sale  may  be  adjourned  by  the 
sheriff  public  officer,  or  trustee  appointed  to 
make  it,  without  giving  further  notice. 
Homier  v.  Sargent,  85  D.  683. 

5.  Validity  of  the  sale.— A  statutory 
authority  by  which  a  man  may  be  deprived 
of  his  estate  must  be  strictly  pursued.  Bloom 
v.  Burdick,  37  D.  299. 

Jn  forced  alienations,  reasonable  compli- 
ance with  the  forms  of  law  is  necessary, 
under  penalty  of  nullity.  When  resort  is 
had  to  the  summary  and  more  severe  reme- 
dies allowed,  a  stricter  compliance  with 
every  legal  formality  is  requisite.  Lowryr. 
Bruin,  39  D.  556. 

Courts  go  very  far,  in  upholding  judicial 
sales,  in  presuming  that  officers  executing 
their  process  have  performed  their  duty,  es- 
pecially after  great  lapse  of  time.  Thomas 
v.  Maloom,  99  D.  459. 

A  sale  by  a  sheriff  made  under  order  of 
court,  is  void  if  made  before  the  time  limited 
in  the  order.  Williamson  v.  Farrow,  21 D.  492. 

A  bona  fide  assertion  of  s  right,  which  de- 
ters bidders  at  a  judicial  sale,  although  the 
right  turns  out  to  be  unfounded,  does  not 
estop  the  person  who  asserted  it  from  after- 
wards claiming  under  the  sale.  Cronister  v. 
Weise,  34  D.  461. 

A  Virginia  court  cannot  convey  lands  is 
Kentucky,  either  by  order  of  sale  or  by  de- 
cree, or  by  the  deed  of  its  commissioners,  so 
as  to  pass  title.  McLawrin  v.  Salmons,  52 
D.  563. 

State  laws  are  not  binding  upon  officers  of 
the  federal  government,  and  a  sale  made  by 
a  United  States  marshal  will  be  deemed 
valid,  until  set  aside  by  the  federal  court 
Kennedy  v.  SJiepley,  57  D.  219. 

6.  Confirmation,  and  its  effect.— A 
public  officer  authorized  by  a  court  of  record 


*  Who  may  conduct  the  sale, 
f  Power  of  officer  to  adjourn 
586-630. 
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to*  sell  lands  is  also  authorized  to  convey, 
and  the  validity  of  the  title  does  not  depend 
on  the  return  of  the  sale  and  its  confirma- 
tion.    WilUamwm  v.  Farrow,  21  D.  492. 

Failure  to  make  a  return  is  a  defect  in 
form  merely,  and  not  in  substance,  and  the 
court  at  the  trial  should  allow  the  return  to 
be  made.    lb, 

A  sale  under  a  decree  is  not  conclusive 
until  confirmed,  and  if,  before  confirmation, 
the  property  increases  in  value,  a  resale  will 
be  ordered,  unless  the  purchaser  makes  com- 
pensation; on  the  contrary,  if  the  property 
depreciates,  he  is  allowed  a  deduction.  Tay- 
lor v.  Cooper,  84  D.  737. 

Confirmation  of  a  sale  under  a  decree  re- 
lates back  to  the  time  of  sale,  and  entitles 
-the  purchaser  to  all  rights  which  he  would 
have  had  under  a  conveyance  contemporane- 
ous with  the  sale.    lb. 

Confirmation  of  a  sale  by  which  a  credit  is 
given  to  the  purchaser  entitles  the  latter  to 
the  rents  becoming  due  after  such  confirma- 
tion; and  he  may  maintain  an  action  for 
money  had  and  received  therefor  against  the 
administrator  of  the  former  owner,  who  has 
wrongfully  received  them.    lb. 

A  sale  made  by  the  court  as  vendor, 
through  the  agency  of  a  trustee,  is  not  con- 
summated until  it  has  been  ratified  by  the 
court  And  if  the  purchaser  has  not  taken 
possession  of  the  property  Bold,  any  loss 
which  may  be  sustained  between  the  time 
of  the  sale  and  its  ratification  falls  upon 
the  vendor.  Wagner  v.  Cohen,  46  D.  660. 
But  where  a  loss  occurs  after  confirmation, 
by  which  the  contract  is  consummated,  it 
falls  upon  the  vendee,  even  though  no  pur- 
chase-money has  been  paid,  and  the  vendor 
remains  in  possession.  Brewer  v.  Herbert, 
96  D.  682. 

Where  commissioners  appointed  by  a 
court  of  chancery  to  make  a  sale  of  lands 
execute  a  deed  to  the  purchaser,  although 
they  were  not  directed  to  make  a  convey- 
ance by  the  decree  appointing  them,  and 
such  deed  is  afterwards,  by  a  final  decree  of 
the  court,  approved  and  confirmed,  the  order 
of  confirmation  gives  full  effect  and  validity 
to  the  deed,  and  will  relate  back  to  the  time 
of  its  date,  so  as  to  invest  the  grantee  therein 
named  with  the  legal  title  to  the  land.  Shane 
V.  Spuryin,  52  D.  105. 

In  Maryland,  transmutation  from  realty 
to  personalty,  under  a  commissioners'  sale, 
is  complete  when  the  sale  is  ratified  and  the 
purchaser  has  complied  with  the  terms  of  it 
Ifewcvmer  v.  Orem,  66  D.  717. 

A  purchaser  at  a  chancery  sale  acquires 
no  title  to  the  estate  until  confirmation  of 
sale.  He  is  not  liable  in  the  interim  to  any 
loss  or  injury  that  may  happen  to  the  estate, 
and  may,  on  proper  grounds,  refuse  to  exe- 
cute the  purchase.  Houston  v.  Aycock,  73 
I>.  131.  * 

Before    confirmation,    biddings    may    be 


opened  on  an  offer  to  advance  the  price  in  a 
sum  deemed  adequate,  supported  l>y  other 
reasons  in  favor  of  the  application.    lb. 

The  purchaser  becomes  the  owner  of  the 
estate  after  confirmation,  is  subject  to  any 
loss  or  injury  it  may  sustain,  and  is  bound 
to  execute  the  terms  of  his  contract.     lb. 

After  confirmation,  the  purchaser's  title 
will  not  be  disturbed  by  opening  biddings 
upon  an  offer  of  an  advance  in  price,  how- 
ever large,  except  in  case  of  fraud,  accident, 
mistake,  or  the  existence  of  some  relation  of 
trust  between  the  parties,     lb. 

7.  Bights  of  purchasers,  generally.* 
—  A  purchaser  under  a  judgment  is  entitled 
to  every  benefit  which  the  judgment  creditor 
would  have  had  he  been  the  purchaser,  but 
not  to  the  benefit  of  any  collateral  fact  set- 
tled by  the  verdict,  where  the  verdict  is 
afterwards  set  aside  for  illegality.  Wood  v. 
Jackson,  22  D.  603. 

One  purchasing  chattels  at  an  admin- 
istrator's sale  of  the  effects  of  A,  deceased 
executor  of  B,  upon  afterwards  becoming 
administrator  de  bonis  non  of  B,  is  not  pre- 
cluded from  showing  that  the  chattels  sold 
at  said  sale  belonged  to  B's  estate,  and  from 
recovering  in  trover  against  A's  administra- 
tor, for  their  conversion.  Glenn  v.  Smith,  20 
D.  452. 

Writs  of  assistance  cannot  regularly  be 
issued  at  the  instance  of  one  not  a  party  to 
the  cause.  The  purchaser  at  a  com missioner  s 
sale  can  only  proceed  by  setting  the  vendor 
to  make  application  for  the  process;  and  he 
has  no  right  of  appeal  on  the  refusal  of  the 
chancellor  to  grant  his  application  for  a  writ 
of  assistance.     Wilson  v.  Folk,  61  D.  151. 

A  purchaser  in  good  faith  at  sale  of  land, 
under  decree  against  an  executor  to  satisfy  a 
debt  of  the  testator,  is,  in  the  event  of  the 
disaffirmance  of  the  sale,  entitled  to  be  sub- 
rogated to  the  rights  of  the  creditor  to  the 
extent  that  the  purchase-money  received 
from  him  has  been  applied  to  the  satisfaction 
of  the  testator's  debts,  and  to  charge  the 
land  devised  to  that  extent.  But  the  rents 
and  profits  received  by  him  while  in  posses- 
sion should  be  set  off  against  the  amount  of 
his  claim.     Hudgin  v.  Hudgin,  52  D.  124. 

A  purchaser  of  land  at  a  sale  made  under 
a  decree  in  equity  who  has  paid  nothing 
under  his  purchase,  and  has  notice  of  an 
equitable  title  in  the  complainant,  cannot  set 
up  his  title  against  complainant's  equity, 
but  is  entitled,  Dy  motion  in  the  cause  under 
an  order  in  which  he  purchased,  to.  have  his 
bond  for  the  purchase-money  canceled. 
Cohn  v.  Chapman,  93  D.  600. 

Under  an  order  of  chancery,  the  several 
lots  of  a  block  of  land  were  sold  to  different 
persons,  the  conveyances  being  similar  in 
form,  and  referring  to  a  recorded  plat  for 

*  Rights  of  purchasers  to  subrogation  by 
son  oT  void  sales,  to  claims  on  real  estate, 
notes,  80  D.  177-18 2\  77  D.  564,  565. 
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description.  The  descriptions  in  the  deeds 
by  metes  and  bounds  did  not  call  for  so 
much  land  as  the  block  contained,  though 
the  recorded  map  showed  the  whole  block 
was  intended  to  be  included.  Held,  that 
the  surplus  land  should  be  ratably  appor- 
tioned among  the  grantees.  MarJi  v.  Ste- 
phenson, 70  D.  72. 

8.  What  protection  is  accorded  them. 
—  A  purchaser  at  judicial  sale  need  only  to 
see  that  the  court  had  authority  to  direct  such 
sale.     Palmer  v.  Oakley,  47  D.  41. 

To  constitute  one  buying  at  a  judicial  sale 
a  bona  fide  purchaser,  he  must  snow  chat  he 
has  paid  the  purchase-money,  and  also  that 
he  is  a  purchaser  of  the  legal  title,  and  not 
of  a  mere  equity.  Reynold*  v.  Harris,  76  D. 
459. 

A  purchaser  at  a  master's  sale,  discovering 
a  defect  in  the  title,  may  recover  back  the 
money  he  has  paid  at  any  time  before  a  con- 
veyance ia  executed.  Smith  v.  Brittain,  42 
D.  175. 

A  purchaser  at  a  judicial  sale  can  only  ob- 
tain relief  for  defects  in  the  title  to  the  land 
by  resisting  the  confirmation  of  the  sale  in 
the  cause  wherein  the  decree  directing  it  was 
rendered.  ThreJkelds  v.  Campbell,  44  D. 
384. 

A  purchaser  under  a  decree  subsequently 
reversed,  who  enters  upon  the  lands  pur- 
chased, is  not  liable  in  trespass  for  acts  done 
while  the  decree  was  in  force.  Dabney  v. 
Manning,  17  D.  597. 

Under  a  sale  of  land,  void  for  irregularity, 
the  owner  will  not  be  allowed  to  recover  the 
land  and  retain  the  purchase*  money;  and 
whether  this  equity  be  administered  und^r 
the  name  of  compensation,  or  by  substitut- 
ing the  purchaser  in  the  plaoe  of  the  cred- 
itors, whose  debts  he  has  paid,  or  by  giving 
him  the  benefit  of  the  mortgage  which  his 
money  has  paid  oft,  is  not  material.  Voile 
v.  Fleming,  77  D.  557. 

A  decree  ordering  a  sheriff  to  place  a  pur- 
chaser at  a  judicial  sale  in  possession  of  the 
land  purchased  can  have  no  effect  upon  the 
rights  of  any  person  who  was  not  a  party  to 
the  decree,  and  does  not  authorize  the  sher- 
iff to  turn  such  a  person  out  of  possession  by 
virtue  of  the  writ  of  possession.  Laird  v. 
Winters,  86  D.  620. 

Lands  encumbered  by  various  liens  were 
ordered  to  be  sold  at  the  suit  of  certain  of 
the  lien-holders,  and  on  cross-petitions  of 
the  defendant  lien-holders,  and  one  of  the 
latter  became  the  purchaser  at  the  sale. 
The  proceeds  of  the  sale  were  distributed 
among  the  several  encumbrancers,  by  order 
of  court,  according  to  their  ascertained  pri- 
orities. Held,  that  such  purchaser,  though 
a  party  to  the  suit,  was  entitled  to  the  pro- 
tection afforded  by  the  policy  of  the  statute 
to  purchasers  at  judicial  sales,  on  reversal  of 
the  decree  under  which  the  sale  was  made. 
McBride  v.  Longworth,  84  D.  383. 


9.  The  doctrine  of  caveat  emptor** 

—  In  the  absence  of  fraud  or  misrepresenta- 
tion, the  purchaser  at  a  judicial  sale  must 
bear  the  loss,  if  any  ensues.  Under  such 
circumstances,  where  the  execution  creditor 
becomes  the  purchaser  in  satisfaction  of  his 
demand,  equity  will  not  set  aside  the  sale  at 
his  instance,  although  the  property  is  not 
worth  enough  to  satisfy  the  judgment  and  a 
prior  encumbrance.  Roberts  v.  Hughes,  25 
R.270. 

A  purchaser  at  a  sheriff's  sale  buys  at  his 
own  risk;  there  is  no  warranty,  express 
or  implied,  in  any  such  sale.  So  where  the 
real  estate  of  one  is  by  mistake  mortgaged 
by  another,  and  is  sold  by  the  sheriff  under 
a  decree  of  foreclosure,  an  innocent  purchaser 
cannot,  in  an  action  against  the  sheriff  and 
the  judgment  creditor,  set  aside  the  sale 
and  recover  the  purchase-money  paid  by 
him.    Need  v.  QiUaspy,  26  R.  37. 

Sales  in  chancery  are  made  subject  to  en- 
cumbrances which  are  on  the  property,  un- 
less expressly  stipulated  to  the  contrary  by 
the  terms  of  sale.  The  interest  or  estate  of 
the  parties  is  the  only  thing  sold,  and  the 
doctrine  of  caveat  emptor  applies.  Farmers' 
eta  Bank  v.  Martin,  61  D.  350. 

The  burden  of  proof  is  on  the  purchaser  to 
show  that  he  made  the  purchase  free  from 
all  encumbrances.    lb. 

Sales  by  order  of  a  probate  court  are  judi- 
cial in  their  character,  and  the  maxim  caveat 
emptor  applies  thereto.  Owen  v.  Blotter,  61 
D.  745. 

The  rule  of  caveat  emptor,  as  applied  to  ju- 
dicial sales,  may  be  overcome  by  evidence  of 
fraud,  or  that  the  purchaser  did  not  know 
the  condition  of  the  thins  purchased,  and 
was  induced  to  buy  through  misrepresenta- 
tions of  those  who,  from  their  peculiar  re- 
lations to  the  subject,  were  supposed  to  be 
thoroughly  acquainted  with  it.  Webster  v. 
Haworth,  68  D.  287. 

A  purchase  from  a  commissioner  selling 
under  an  order  of  court,  and  payment  of 
purchase- money  to  him,  form  a  sufficient 
consideration  to  support  his  express  warranty 
of  soundness.     Kearly  v.  Duncan,  73  D.  179. 

A  warranty  by  a  commissioner  so  selling 
renders  him  personally  liable.    lb, 

10.  The  conveyance. — A  deed  pursu- 
ant to  a  sale  on  a  decree  is  good,  though  no 
other  consideration  is  expressed.  Porter  v. 
Robinson,  13  D.  153. 

To  make  a  perfect  title  under  an  order  of 
sale  made  by  the  court,  the  heirs  at  law  of 
the  testator  are  proper  parties,  and  must  be 
decreed  to  join  in  the  deed  of  conveyance. 
Lochwood  v.  Stradley,  12  D.  97. 

11.  What  title  passes.  —  A  purchaser 
under  a  decree  is  entitled  to  a  good  title, 
both  at  law  and  in  equity,  where  the  master, 
by  direction  of  the  parties  interested,  pro* 

*  When  and  to  what  extent  the  rule  caveat  emp- 
tor applies  to  judicial  sales,  see  note,  26  K.  38-sfc 
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fesses  to  sell  a  perfect  title.  Morris  v. 
Jfoi0aO,22D.661. 

A  bona  fide  purchaser  from  a  fraudulent 
purchaser  at  an  executor's  sale,  without 
notice  of  the  fraud,  will  take  a  good  title. 
Price  v.  JunUn,  28  D.  685. 

If  the  transferee  of  a  judgment  neglects 
to  give  notice  of  the  transfer  to  the  judg- 
ment debtor,  and  the  latter's  property  is 
afterwards  sold  by  the  transferrer  to  satisfy 
it,  the  purchaser  at  such  sale  without  notice 
acquires  a  good  title  thereto.  Styles  v.  Mc- 
Neil, 17  D.  183. 

A  conveyance  under  a  judicial  sale  relates 
to  the  date  of  the  sale,  and  vests  title  from 
that  time.  Hence  in  trespass  quart  cloth 
sum  fretjit  by  a  purchaser  at  such  sale  for  a 
trespass  committed  after  the  sale,  but  before 
the  conveyance,  which  is  not  executed  until 
after  the  action  is  commenced,  the  record 
and  conveyance  are  admissible  as  evidence 
of  a  freehold  under  a  traverse  of  the  plea  of 
liberum  tenemenium,  though  the  record  with- 
out the  conveyance  would  be  inadmissible  as 
showing  only  a  possessory  right.  Hunter  v. 
Hatton,  45  D.  117. 

The  doctrine  of  adverse  possession  does  not 
apply  to  judicial  sales.  High  v.  Nehns,  48 
D.  103. 

A  purchaser  at  an  orphans'  court  sale 
takes  the  estate  discharged  from  all  debts 
due  by  decedent  except  liens  the  amount  of 
which  cannot  be  rendered  certain,  and  liens 
expressly  created  by  act  of  assembly,  which 
cannot,  from  their  nature,  be  paid  out  of  the 
purchase-money.  Moore  v.  Shultz,  53  D. 
446. 

A  sale  under  decree  of  probate  court  vests 
in  the  purchaser  only  such  title  as  the  de- 
cedent had.  The  widow's  right  to  dower  is 
not  affected  by  the  sale  unless  she  bars  her 
right  by  acts  which  would  render  it  uncon- 
scionable for  her  to  assert  said  right.  Owen 
v.  Skitter,  62  D.  745. 

In  order  to  invalidate  the  title  acquired 
by  virtue  of  a  judicial  sale,  founded  on  the 
judgment  of  a  court  of  competent  jurisdic- 
tion, it  devolves  upon  plaintiff  to  show  that 
the  judgment,  or  the  Bale  under  it,  was  void. 
8egum  v.  Maverick,  76  D.  117. 

An  erroneous  judgment  is  not  ground  for 
annulling  the  title  of  the  purchaser  at  a  ju- 
dicial sale  under  it.    lb. 

His  title  cannot  be  invalidated  on  the 
ground  that  a  judgment  decreeing  the  fore- 
closure of  a  mortgage  is  void  for  not  describ- 
ing the  property  mortgaged,  and  that  the 
purchaser  had  notice  thereof,  where  the  exe- 
cution and  act  of  sale  are  not  before  the 
court,  and  for  aught  that  appears,  the  sale 
may  have  been  under  an  execution  regularly 
issued  on  the  money  part  of  the  judgment,  lb. 

His  title  is  unaffected  by  the  fraudulent 
and  wrongful  acts  of  the  plaintiff  in  the 
judgment,  of  which  the  purchaser  had  no  no- 
tice, and  in  which  he  did  not  participate.    lb. 


The  purchaser  at  a  sheriff  s  sale,  without 
notice  of  prior  equities,  takes  the  land  dis- 
charged therefrom.  Btankenship  v.  Douglas, 
82  D.  608. 

Courts  go  very  far  in  favoring  and  main- 
taining titles  of  purchasers  under  judicial 
sales.  Thus  purchasers  under  subsisting 
judgments  and  decrees  acquire  a  good  title, 
although  such  judgments  and  decrees  may 
afterwards  be  reversed;  and  fraud  on  the 
part  of  others  will  not  affect  or  taint  the  title 
of  an  innocent  purchaser  at  a  judicial  sale. 
Wilson  v.  Miller,  96  D.  568;  Sutton  v.  Sclion- 
wold,  41  R.  455. 

An  officer  acting  under  legal  process  can- 
not sell  property  to  himself,  where  he  acts 
merely  by  force  of  his  process,  without  the 
concurrence  of  the  parties,  and  any  attempted 
sale  will  not  pass  even  a  defeasible  title  good 
against  all  persons  but  the  debtor  and  cred- 
itor.    Woodbury  v.  Parker,  47  D.  695. 

Where  title  is  relied  upon  by  means  of 
such  sale  under  legal  process  by  an  officer  to 
himself,  it  should  appear  to  have  been  made 
with  the  assent  of  those  whose  interests  were 
to  be  affected,  i.  e.,  of  both  creditor  and 
debtor,  but  especially  of  the  debtor;  and  if 
no  proof  is  offered  of  such  assent,  the  return 
of  the  process  showing  such  sale  to  himself 
is  not  admissible  evidence  of  title.     lb. 

12.  Compelling  purchaser  to  take 
title.* —  Commissioners  authorized  by  a  de- 
cree of  court  to  sell  certain  real  estate  have 
a  right  of  action  in  their  own  names  against 
a  purchaser  at  the  sale  who  fails  to  comply 
with  the  conditions  of  such  sale.  8hinn  v. 
Roberts,  43  D.  636. 

13.  and  pay  price,  t — A  purchaser 

under  a  decree  may  be  compelled  to  pay  the 
money  into  court  by  a  summary  order,  where 
he  has  given  no  bond  or  security  for  the 
purchase-money.  Richardson  v.  Jones,  22  D. 
293. 

An  action  does  not  lie  to  enforce  a  decree 
in  chancery  within  the  territorial  jurisdic- 
tion of  the  court  pronouncing  it     lb. 

An  order  ratifying  a  sale  under  a  decree  or 
order  is  equivalent  to  a  decree  for  the  pay- 
ment of  the  money,  where  no  security  is 
given.    lb, 

A  trustee  cannot  sue  for  the  purchase- 
money  in  such  a  case  before  the  sale  is  rati- 
fied, because  until  then  it  is  not  complete, 
nor  afterwards,  because  then  the  contract  is 
with  the  court,  of  whom  the  trustee  is  merely 
the  agent.     lb. 

The  purchaser  neglecting  to  bring  in  the 
money  after  an  order  ratifying  the  sale  is  in 
contempt,  and  may  be  proceeded  against 
summarily.     lb. 

Where  a  purchaser  has  given  a  bond  for 
the  purchase- money  as  required  by  an  order 

•See  monographic  note  on  the  purchaser's 
right  to  be  released  from  his  bid,  70  D.  572-6*5. 

f  8ee  monographic  note  on  remedies 
purchasers  at  judicial  sale,  68  D.  865-874. 
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of  sale,  the  trustee,  after  ratification  of  the 
sale,  has  a  complete  remedy  at  law  by  ac- 
tion on  the  bond.  '  lb. 

An  order  ratifying  the  sale  is  not  a  decree 
for  the  payment  of  the  money,  in  such  a 
case,  but  a  mere  confirmation,     lb. 

The  contract  is  with  the  trustee,  and  not 
with  the  court,  in  such  a  case,  and  the  pur- 
chaser is  not  in  contempt  for  not  bringing 
in  the  money  after  ratification.     lb. 

Chancery  cannot  enforce  payment  of  such 
a  bond  either  by  a  bill  or  by  a  summary  or- 
der to'  bring  in  the  money,  but  the  trustee 
must  proceed  at  law.    lb. 

A  purchaser  at  a  master's  sale,  under  or- 
der of  a  chancery  court,  makes  himself  a 
party  to  the  proceedings,  for  some  purposes, 
and  subjects  himself  to  the  jurisdiction  of 
the  court;  but  when  the  sale  has  been  con- 
firmed, the  title  vested  in  the  purchaser,  and 
his  note  delivered  to  the  guardian  of  the 
infants  entitled,  and  the  court  has  divested 
itself  of  all  control  over  the  cause  and  the 
parties,  it  has  no  jurisdiction  to  entertain  a 
motion  by  the  guardian  for  a  scire  facias 
against  the  purchaser  to  appear  and  show 
cause  why  judgment  on  the  note  should  not 
be  rendered  against  him.  Vanbibber  v.  Saw- 
yer; 51  D.  694. 

Alteration  by  the  court  of  the  terms  of 
sale  of  a  decedent's  real  estate  will  not  re- 
lieve from  liability,  a  purchaser  making  de- 
fault in  the  payment  of  his  bid.  Singerly  v. 
Swain,  75  D.  581. 

14.  Bights  of  creditors  and  others. 
—  The  plaintiff,  a  creditor  or  a  mortgagee, 
may  purchase  at  a  sale  made  by  a  trustee  or 
sheriff,  and  have  the  purchase-money  ap- 
plied by  way  of  discount  to  his  debt  Mur- 
dochs Case,  20  D.  381. 

15.  Disposal  of  proceeds.  —  A  trustee, 
to  make  a  sale,  cannot  dispose  of  the  money 
received  at  such  sale  in  any  way  without 
the  express  authority  of  the  court.  Mur- 
doch's Case,  20  D.  381. 

The  purchaser  is  bound  to  see  to  the  ap- 
plication of  the  money  paid  by  him,  only 
where  a  defined  and  limited  trust  has  been 
raised  by  a  deed  or  will  for  the  Bale  of  an 
estate  for  the  payment  of  debts,  and  the 
like.     Coombs  v.  Jordan,  22  D.  236. 

The  purchaser  under  a  decree  has  no 
concern  with  the  disposition  of  the  pur- 
chase-money by  the  court,     lb. 

When  a  sale  is  ordered  in  which  the 
vested  or  contingent  estates  of  infants  and 
unknown  parties  is  affected,  the  rights  of 
Buch  parties  will  be  transferred  from  the 
property  to  the  fund  arising  from  the  sale. 
Bqfil  v.  Fisher,  55  D.  627. 

A  lien  creditor  purchasing  at  an  orphans' 
court  Bale  must  comply  with  the  require- 
ments of  the  act  relating  to  executions, 
in  order  to  entitle  him  to  retain  a  portion 
of  the  purchase-money*  Singerly  v.  Swain, 
75  D.  581. 


16.  Vacating  and  setting  aside, 
generally.  —The  obvious  policy  of  the 
law  is  to  protect  judicial  sales,  in  the  ab- 
sence of  fraud.     CorieU  v.  Ham,  61  D.  134. 

The  right  to  set  aside  a  sale  made  by 
order  of  a  court  of  chancery  is  one  of  the 
attributes  of  that  court.  Littell  v.  ZunU, 
36  D.  415. 

The  reversal  of  a  decree  under  which  a 
sale  of  land  is  made  does  not  vacate  the 
sale,  if  the  court  had  jurisdiction  to  ren- 
der the  decree;  and  the  fact  that  the  com- 
plainant himself  was  the  purchaser  does 
not  alter  the  case.  Oossom  r.  Donaldson,  68 
D.  723. 

17.   for  irregularities.  —  Courts 

of  equity  will  grant  relief  from  sales  made 
upon  their  decrees,  where  there  has  been 
irregularity  in  the  proceedings  rendering 
the  title  defective,  as  well  when  the  pur- 
chaser or  parties  interested  have  been  mis- 
led by  mistake  of  law  as  to  the  operation 
of  the  decree,  as  when  they  have  been 
misled  by  a  mistake  of  fact  as  to  the  con- 
dition of  the  property  or  estate  sold,  pro- 
vided application  be  made  therefor  in  the 
suit  in  which  the  decree  is  entered,  within 
a  reasonable  time,  and  the  relief  sought 
will  not  operate  to  prejudice  the  just  rights 
of  other  persons,  uoodenow  v.  Ewer,  76  D. 
540. 

The  nature  and  extent  of  the  relief  from 
sales  made  upon  decrees  of  courts  of  equity, 
on  the  ground  of  mistake,  rest  mainly  in 
the  sound  discretion  of  the  court.  Gen- 
erally, the  purchaser  will  be  released  and 
a  resale  ordered,  or  such  new  or  addi- 
tional proceedings  directed  as  may  obviate 
objections  arising  from  the  proceedings 
originally  taken,  when  the  consequences  of 
the  mistake  are  such  that  it  would  be  in- 
equitable either  to  the  purchasers  or  to 
the  parties  to  allow  the  sale  to  stand.     lb. 

The  highest  bidder  at  a  sheriff's  sale, 
whose  bid  is  disregarded,  and  the  property 
sold  to  another  is  in  equity  entitled,  to 
have  the  sale  set  aside  and  the  property 
again  exposed  for  sale  at  his  bid;  and  if 
no  higher  bid  is  offered,  he  is  entitled  to 
the  property.  Duffy  v.  Rutlier/ord,  68  D. 
459. 

A  commissioner's  sale  of  land  under  a 
decree  of  chancery  will  be  set  aside  when 
made  on  a  day  so  inclement  that  persons 
intending  to  bid  for  a  part  of  the  land  are 
deterred  from  attending,  and  where  there 
was  but  one  bidder  present  who  lived  at 
the  place,  without  weighing  the  evidence, 
which  is  conflicting,  as  to  the  sufficiency 
of  the  price  at  which  it  was  sold.  Roberts 
v.  Roberts,  70  D.  435. 

It  is  not  necessary,  on  objection  to  a  com- 
missioner's sale  of  land,  in  Virginia,  to  ask 
that  the  biddings  may  be  opened,  by  the 
offer  of  a  substantial  advance  upon  the  price 
I  reported    The  court  will  consider  the  ob- 
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jections  to  the  sale,  and  confirm  or  set  it 
aside,  as  the  merits  of  the  case  may  require. 
76. 

18.  for  fraud,  collusion,  etc  — 

The  employment  of  a  puffer  at  a  sale  of  real 
estate  under  an  order  of  the  orphans'  court 
is  a  fraud  on  the  purchaser,  which,  at  his 
option,  invalidates  the  sale.  Pennocks  Ap- 
peal, 53  D.  561.  But  this  objection  comes 
too  late  after  confirmation,  receipt  of  the 
deed,  and  possession  taken  under  it.  Back- 
enstoss  v.  Stahler,  75  D.  592. 

Plaintiff  may  pray  for  alternative  relief  in 
an  action  to  set  aside  a  sheriff's  sale  on  the 
ground  of  fraud.  If  he  fail  in  his  remedy 
against  purchaser  to  have  sale  set  aside,  he 
may  have  judgment  against  the  other  de- 
fendants for  damages  sustained  by  him. 
Teas  ▼.  McDonald,  65  D.  65. 

19.  for  inadequacy  of  price.  — 

Inadequacy  of  price,  however  gross,  does  not 
invalidate  a  judicial  sale  made  at  the  time 
and  place  prescribed  by  law,  upon  due  no- 
tice, and  without  proof  of  any  fraud  or  un- 
fairness, or  means  used  to  prevent  competition. 
Brittin  v.  Handy,  73  D.  497. 

The  English  rule  to  open  a  sale  whenever 
an  advance  of  ten  per  cent  on  the  former 
sale  is  offered  is  not  adopted  in  Alabama, 
being  manifestly  unsuitable  to  the  habits  of 
our  people,  and  to  the  state  of  things  exist- 
ing amongst  us.     Littell  v.  Zuntz,  36  D.  415. 

20.  Sale  not  to  be  impeached  col- 
laterally. —  Strangers  to  the  record  can- 
not collaterally  interpose  objections  to  a 
judicial  sale,  which  can  alone  be  made  in  a 
direct  proceeding  by  motion  or  writ  of  error. 
Phillips  v.  Coffee,  63  D.  357. 

Sales  ratified  by  the  court  having  juris- 
diction should  be  upheld  by  every  legal 
intendment  when  they  are  collaterally  at- 
tacked. If  errors  and  irregularities  exist, 
they  are  to  be  corrected  by  a  direct  proceed- 
ing, either  before  the  same  or  an  appellate 
court.     Cockey  ▼.  Cole,  92  D.  683. 

A  purchase  of  land  at  a  receiver's  sale  is 
not  rendered  void  by  the  facts  that  the  pur- 
chaser was  an  attorney  prosecuting  the  suit 
in  which  the  receiver  was  appointed,  and 
that  the  sale  was  for  an  inadequate  price, 
influenced  by  erroneous  (not  fraudulent) 
representations  by  such  attorney;  objections 
of  this  kind  mnst  be  raised  by  motion  to  set 
«tside  the  sale.  CJiautauque  Co.  Bank  v. 
White,  57  D.  442. 

21.  Resale. — A  resale  of  land  upon  fail- 
ure of  the  purchaser  to  comply  with  the 
conditions  oi  the  first  sale  must  be  made 
upon  the  same  conditions  as  the  first,  as  near 
as  may  be,  in  order  to  render  the  first  pur- 
chaser liable  for  the  difference  between  the 
sales.     8hinn  v.  Roberts,  43  D.  636. 

Where  a  purchaser  at  a  chancery  sale  fails 
to  comply  with  the  terms  of  sale,  and  a  re- 
sale is  ordered,  the  trustee  making  the  sale 
is  allowed  his  commissions  on  the  amount  of 


the  sale,  and  his  legal  fee  for  filing  the  peti- 
tion. He  will  not  be  allowed  additional 
commission  for  the  collection  of  the  money. 
Farmers*  etc  Bank  v.  Martin,  61  D.  350. 

When  a  resale  is  ordered,  the  trustee  is 
allowed  his  legal  fees  and  commission  on  the 
proceeds  of  the  second  sale;  but  where  he 
proceeds  at  law  by  suit  upon  the  purchaser's 
notes  or  bonds,  he  is  not  allowed  a  double 
commission,  and  consequently  he  is  awarded 
an  attorney's  fee.    lb. 

An  appeal  from  an  order  refusing  a  resale 
does  not  of  itself  prevent  the  purchaser  from 
completing  his  purchase.  American  Ins.  Co. 
t.  Oakley,  38  D.  561. 

JURAT. 
Amendment  of,  tee  Affidavits,  2. 

JURISDICTION. 

[Includes  only  the  general  principles  of  law 
relative  to  the  Jurisdiction  of  courts  of  justice  ta 
civil  and  criminal  cases.  For  the  Jurisdiction  of 
any  particular  action  or  proceeding,  the  title 
under  which  such  action  or  proceeding  is  treated 
should  be  consulted.] 

Conviction  without,  no  bar  to  further  prose- 
cution, see  Judgment,  78. 

Demurrer  for  want  of,  see  Pleading,  123. 

Equity  rule  as  to  parties  beyond,  see  Par- 
ties, 25. 

Impeachment  of  judgment  for  want  of,  see 
Judgment,  95. 

In  bankruptcy,  see  Bankruptcy,  1-4. 

In  cases  involving  charities,  see  Charities,  1. 

In  criminal  cases,  generally,  see  Criminal 
Law,  1. 

In  distribution  of  personal  estate  ef  dece- 
dent, see  Distribution,  1. 

In  ejectment,  see  Ejectment,  16. 

In  equity,  see  Equity,  2-41. 

In  foreclosure,  see  Mortgages,  73. 

Judgment  of  court  without,  of  no  force,  see 
Judgment,  3d. 

Limited  to  marine  league  from  coast,  see  In- 
ternational Law,  2. 

Of  accounting  by  guardians,  see  Guardian 
and  Ward,  27. 

Of  actions  against  personal  representatives, 
see  Executors,  etc.,  161. 

Of  actions  for  slander,  see  Slander,  14. 

Of  actions  on  judgments,  see  Judgment,  134. 

Of  actions  upon  covenants,  see  Covenants, 
37. 

Of  bill  for  discovery,  see  Discovery,  1. 

Of  civil  action  for  causing  death,  see  Negli- 
gence, 36. 

Of  courts,  generally,  see  Courts,  3. 

Of  courts  of  admiralty,  see  Admiralty,  I. 

Of  creditors'  suits,  see  Creditors'  Suits,  1. 

Of  equity,  in  cases  of  mistake,  see  Mis- 
take, 1. 

Of  equity,  to  relieve  against  executions,  see 
Execution,  178. 

Of  indictment  for  libel,  see  Libel,  25. 

Of  inquisitions  of  lunacy,  see  Insane  Per- 
sons, 12. 
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Of  insolvency  proceedings,  see  Insolvency, 
8. 

Of  Justices'  courts,  tot  Justice  of  the 
Peace,  7-12. 

Of  offense  of  adultery,  tee  Adultery,  1. 

Of  offense  of  embezzlement,  see  Embezzle- 
ment, 1. 

Of  offense  of  false  pretenses,  tee  False  Fbe- 

TENSE8,  4. 

Of  offense  of  keeping  honse  of  ill-fame,  tee 

Disorderly  Houses,  1. 
Of  partition  suits,  see  Partition,  6,  7. 
Of  prosecutions  for  theft,  see  Larceny,  1. 
Of  set-offs,  in  actions  at  law,  see  Set-off,  2. 
Of  state  courts,  in  counterfeiting  cases,  see 

Counterfeiting,  1. 
Of  suits  against  corporations,  tee  Corpora- 
tions, 201. 
Of  mitt  against  receivers,  see  Receivers,  14. 
Of  suits  tor  absolute  divorce,  tee  Marriage 

and  Divorce,  50,  51. 
Of  suits  for  collision,  tee  Shipping,  61. 
Of  suits  for  construction  of  wills,  see  Wills, 

104. 
Of  suits  for  dower,  see  Dower,  43. 
Of  suits  involving  patent  rights,  see  Patents, 

11,12. 
Of  suits  on  administration  bonds,  see  Exec- 
utors, etc.,  179. 
Of  suits  onjrnardian's  bonds,  tee  GuARriAN 

and  Ward,  42. 
Of  suits  to  annul  marriage  contracts,  tee 

Marriage  and  Divorce,  46. 
Of  suits  to  contest  wills,  see  Wills,  92. 
Of  suits  to  enforce  contracts  specifically,'  tee 

Specific  Performance,  SO. 
Of  suits  to  enforce  trusts,  see  Trusts,  59. 
On  accounting  by  personal  representatives, 

see  Executors,  etc.,  123. 
On  appeal,  see  Appeal,  3,  4;  II. 
On  appeal,  in  criminal  oases,  see  Appeal, 

137. 
On  appeal  from  justice,  see  Justice  of  the 

Peace,  34. 
On  bill  of  review,  tee  Bills  of  Review,  1. 
On  error,  in  civil  cases,  see  Error,  & 
On  error,  in  criminal  cases,  see  Error,  34. 
On  habeas  corpus,  see  Habeas  Corpus,  1-4. 
Plea  in  abatement  for  want  of,  see  Plead- 
ing, 25. 
Presumptions  in  favor  of,  see  Evidence,  31. 
Rules  governing  exercise  of,  on  appeal,  tee 

Appeal,  LL 
To  admit  to  bail,  see  Bail,  1,  8. 
To  foreclose  mechanic's  lien,  tee  Mechanic's 

Lien,  19. 
To  grant  injunctions,  see  Injunction,  38. 
To  grant  new  trial,  see  New  Trial,  45. 
To  issue  writ  of  prohibition,  see  Prohibition, 

1,2. 
To  order  bill  of  particulars,  tee  Bills  of 

Particulars,  1. 
To  remove  cloud  from  title,  tee  Cloud. on 

Title,  6. 
To  restrain  infringement  of  trade-mark,  tee 

Trade-marks,  7. 
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To  set  aside  conveyance  void  as  to  creditors, 

see  Fraudulent  Conveyances,  23. 
To  stay  proceedings  at  law,  tee  Injunction, 

7. 
See  also  Attachment,  I;  Bigamy,  1;  For- 
gery, 1;   Malicious  Mischief,  1;  Per* 
jury,  1;  Quo  Warranto,  1;  Replevin,  1} 
Resisting  Officers,  1. 

1.  Rule  that  jurisdiction  cannot  bo 
conferred  by  consent.* — Consent  of  par- 
ties cannot  confer  jurisdiction  where  it  is  de- 
nied by  law.  Beixi  v.  Graves,  15  D.  632. 

Courts  will  not  take  cognisance  of  ficti- 
tious suits,  instituted  merely  to  obtain  judi- 
cial opinions  upon  points  of  law.  Brcwington 
v.  Lowe,  48  D.  349. 

Jurisdiction  over  the  person,  but  not  over 
the  subject-matter  of  suit,  may  be  given  by 
consent.  Venue  in  action  of  trespass  to  trv 
title  may  thus  be  changed.  Burnley  v.  Coot, 
65  D.  79. 

Courts  may  acquire  jurisdiction  of  the 
governor  by  his  consent,  in  which  case  the 
court  will  determine  all  questions  submitted 
to  it,  and  its  adjudication  will  be  binding. 
People  v.  BisseU,  68  D.  591. 

After  judgment  recovered  by  one  party  in 
his  own  name,  and  payment  of  same  to  him, 
another  person  who  claims  a  portion  of  the 
sum  recovered  cannot  have  a  trial  of  his  right 
thereto  by  moving  the  court  in  which  the 
judgment  is  entered  to  direct  the  payment 
of  such  portion  to  him,  and  that  the  judg- 
ment be  marked  for  his  use  to  that  extent, 
and  jurisdiction  would  not  be  conferred 
upon  the  court  to  decide  the  matter  in  that 
way  by  agreement  of  the  parties  to  consider 
the  money  in  court  for  the  purpose  of  the 
motion,  nor  would  the  fact  that  the  money 
was  actually  in  court  alter  the  application 
of  the  rule.     Hudson's  Appeal,  67  D.  445. 

8.  Jurisdiction  once  obtained  will 
be  retained.  —  A  party  who  brings  suit  in 
Kentucky  will  not  be  permitted  to  transfer 
the  litigation  of  his  claim  to  a  foreign  court, 
by  sending  the  subject  of  the  litigation  into 
another  jurisdiction,  and  there  procuring  it 
to  be  libeled;  but  if  in  the  ordinary  employ- 
ment of  such  property  it  is  tent  into  such 
foreign  Jurisdiction,  and  is  there  libeled  by 
others,  he  may  intervene  in  that  Buit,  and 
have  his  claim  there  adjudicated  and  settled. 
Thorns  v.  Southard,  26  D.  467. 

By  an  act  establishing  a  code  of  procedure 
in  Wisconsin,  the  distinction  between  courts 
of  law  and  equity  is  abolished,  and  there- 
fore, as  no  special  court  of  law  exists  to 
which  a  party  may  resort  for  ascertainment 
of  damages  and  compensation,  a  court  hav- 
ing jurisdiction  of  a  proceeding  to  specifi- 
cally enforce  a  contract  will  retain  the  case, 
though  it  is  prevented  from  so  enforcing  the 
contract  by  the  defendant's  acts  as  to  do  full 

*  That  consent  cannot  confer  Hirlsdlctlon  of  tat 
subject-matter,  see  note,  25  B.  u»9-64L 
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justice  between  the  parties.  Hall  v.  Vela- 
plaine,  68  D.  57. 

A  court  having  exclusive  jurisdiction  over 
a  municipal  claim  may  issue  a  writ  of  scire 
facias,  notwithstanding  the  claim  has  been 
filed  in  another  court,  and  not  yet  removed 
to  the  court  having  jurisdiction.  ScJienley  v. 
Com.,  78  D.  359. 

8.    and  will  not  be   divested 

by  subsequent  events.  —  Jurisdiction  of 
courts  cannot  be  divested  by  agreements  of 
parties,  and  where  parties  have  stipulated 
not  to  appeal,  courts  of  equity  may  interfere, 
in  the  absence  of  statutes,  to  correct  fraud  or 
mistake  appearing  on  the  face  of  the  record. 
Afuldrow  v.  Norris,  56  D.  313. 

A  court  having  jurisdiction  of  the  parties 
and  the  subject-matter  will  not  inquire 
whether  either  party  has  sufficient  property 
in  the  jurisdiction  to  respond  to  the  judg- 
ment. March  v.  Eastern  R.  R.  Co.,  77  u. 
732. 

4.  Jurisdiction  as  dependent  on 
locality,  in  civil  cases.  —  Torts  on  the 
high  seas,  on  board  a  foreign  vessel,  and  be- 
tween foreign  subjects,  may  be  taken  cog- 
nizance of  in  the  courts  of  this  country. 
But  it  is  customary  to  exercise  a  sound  dis- 
cretion in  the  exercise  of  the  jurisdiction. 
Johnson  v.  Dalton,  13  D.  564;  Gardner  v. 
Thomas,  7  D.  445. 

Where  a  foreign  Beaman  has  been  dis- 
charged in  this  country,  he  may  maintain  an 
action  in  our  courts  for  the  tort  committed 
on  the  high  seas  while  the  relation  of  master 
and  seaman  existed.  Johnson  v.  Dalton,  13 
D.  564. 

A  contract  was  made  in  Cuba  by  a  citizen 
of  New  York,  with  a  Spanish  subject,  for 
the  purchase  of  lands  in  Alabama.  After 
partial  payments  had  been  made,  and  partial 
conveyances  executed,  the  vendor  sent  a 
conveyance  for  part  of  the  lands  to  his  agent 
in  New  York,  to  be  delivered  on  payment  of 
a  certain  sum  claimed,  which  was  more  than 
the  vendee  conceded  to  be  due.  Held,  that 
the  courts  of  New  York  had  jurisdiction  of 
a  bill  filed  by  the  vendee  for  an  account  of 
payments  and  lands  to  be  conveyed,  and  to 
restrain  defendants  from  withdrawing  the 
deed  out  of  the  jurisdiction  of  the  court. 
Ward  v.  Arredondo,  14  D.  543. 

Jurisdiction  in  equity  may  be  upheld 
whenever  the  parties,  or  the  subject,  or  such 
a  portion  of  the  subject,  are  within  the  juris- 
diction, that  an  effectual  decree  can  be  made 
and  enforced,  so  as  to  do  justice  between  the 
parties.     lb. 

5.    in  criminal    cases.  —  Venue 

was  always  regarded  as  matter  of  substance 
in  criminal  trials;  and  at  common  law,  an 
offense  commenced  in  one  county  and  con- 
summated in  another  could  be  tried  in 
neither.    State  v.  Moore,  59  D.  354. 

A  crime  is  deemed  to  be  committed  and 
punishable  in  this   state  when  a   person, 


though  situate  in  another  state  and  there 
originating  and  concocting  the  crime,  con- 
summates it  in  this  state,  by  innocent  agents 
here  employed  and  acting  under  his  au- 
thority. People  v.  Ada/ns,  45  D.  468;  State 
v.  Chapin,  65  D.  452. 

Personal  presence  where  a  crime  is  perpe- 
trated is  not  essential  to  make  one  a  principal 
in  its  commission.  Hence  if  a  shot  tired  in 
one  state  wound  or  kill  a  man  in  another 
state,  the  offender  may  be  tried  and  convicted 
in  the  latter  state.  People  v.  Adam$,  45  D. 
468.     S.  P.,  State  v.  Chapin,  65  D.  452. 

In  cases  of  homicide,  where  the  mortal 
stroke  was  given  in  Louisiana,  but  the  death 
occurred  in  Mississippi,  the  crime  may  be 
prosecuted  in  the  parish  where  the  mortal 
stroke  was  given.  State  v.  Foster,  68  D. 
678. 

The  circuit  court  of  the  county  where  the 
crime  is  committed,  having  jurisdiction  of 
the  offense,  has  jurisdiction  of  the  person  of 
the  party  committing  it,  whether  his  ap- 
pearance was  voluntary  or  by  legal  coercion, 
without  regard  to  his  citizenship.  State  v. 
Chapin,  65  D.  452. 

The  trial  of  an  accessary  before  the  fact 
in  a  felony  committed  in  another  state  can- 
not be  had  in  the  county  where  the  offense 
was  consummated,  but  ouly  in  the  state  and 
county  in  which  he  committed  the  offense  of 
procuring  and  advising  the  commission  of 
the  principal  offense.  State  v.  Moore,  59  D. 
354.     8.  P.,  Johns  v.  State,  81  D.  408. 

A  citizen  of  a  foreign  country,  or  of 
another  state,  may  be  convicted  of  man- 
slaughter in  Massachusetts,  if  he  inflicts  in- 
juries upon  another  person  upon  the  high 
seas,  and  the  latter  dies  within  that  com* 
tnonwealth  from  the  effect  of  such  injuries. 
Com.  v.  Macloon,  100  D.  89. 

One  who  does  a  criminal  act  in  one  county 
or  state  may  be  held  liable  for  its  continuous 
operation  in  another.     lb. 

The  state  of  West  Virginia  has  jurisdic- 
tion of  a  criminal  offense  committed  on  a  ves- 
sel on  the  Ohio  River,  within  low-water 
mark,  opposite  the  territory  of  West  Vir- 
ginia, although  moored  to  the  bank  within 
the  boundaries  of  the  state  of  Ohio.  State 
v.  Plants.  52  R.  211. 

6.  Jurisdiction  as  affected  by  state 
lines.* — 1.  General  rules. — The  jurisdic- 
tion of  state  courts  is  limited  by  state  lines. 
JBwer  v.  Coffin,  48  D.  587;  Lovejoy  v.  Albee, 
54  D.  630.  But  the  regulations  of  each 
state  as  to  acquiring  jurisdiction  of  the  per- 

*  Jurisdiction  as  dependent  on  sovereignty  of 
state,  see  note,  68  D.  69^-694. 

Action  in  one  state  for  damages  conceded  by 
laws  of  another,  see  note,  87  K.  160-162. 

Power  of  courts  to  compel  parties  to  convey 
lantl  or  surreuder  property  or  children  situated 
in  another  state,  see  note,  67  I).  96-106. 

Jurisdiction  of  courts  over  foreigners  and 
their  property,  see  note,  76  D.  t>65-4>7& 

Decoying  party  within  the  state  for  purpose 
of  serving  proce  s,  see  note,  7  R.  186. 
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son  in  an  action  are  binding  on  its  own  cit- 
izens.    Welch  v.  Sykes,  44  D.  689. 

A  state  has  jurisdiction  over  all  persons 
ami  all  private  property  within  her  borders, 
and  mav  subject  both  the  one  and  the  other 
to  her  judicial  power;  but  she  cannot  thus 
subject  either  persons  or  property  not  within 
her  jurisdiction.    Sturgis  v.  Fay,  79  D.  440. 

A  state  exercises  her  jurisdiction  over 
property  by  seizing  it  through  the  officers  of 
her  courts.    lb, 

A  state  exercises  her  jurisdiction  over 
persons  by  bringing  them  before  her  courts, 
by  the  action  of  her  officers,  or  by  notifying 
them  to  voluntarily  appear.  This  notice 
she  has  absolute  power  to  give  to  persons 
within  her  boundaries,  but  not  to  persons 
outside  of  her  borders.  Against  the  former 
class  only  has  she  power  to  render  a  per- 
sonal judgment.     lb. 

To  give  a  court  jurisdiction,  a  real  de- 
fendant, against  whom  the  plaintiff  is  en- 
titled to  a  judgment,  must  be  found  and 
served  with  process  within  the  limits  of  the 
jurisdiction,  or  some  property  of  his  must 
be  found  there  upon  which  the  court  can 

Sroceed  in  rem.     Latimer  v.  Union  Pacific 
\Co„  97  D.  378. 

Every  attempt  on  the  part  of  one  nation  or 
slate,  by  its  legislature,  to  grant  jurisdiction 
to  its  courts  over  persons  or  property  not 
within  its  territory  is  regarded  elsewhere 
as  mere  usurpation,  and  all  judicial  proceed- 
ings in  virtue  thereof  are  held  utterly  void. 

rb. 

The  penal  statutes  of  one  state  are  not  in 
force  beyonds  the  limits  of  the  state  which 
enacted  them.  Suffolk  Bank  v.  Kidder,  36 
D.  354. 

An  involuntary  transfer  of  property  by 
virtue  of  the  process  of  a  foreign  oourt  hav- 
ing jurisdiction  of  the  parties  and  the  sub- 
ject-matter of  the  action  will  not  be  dis- 
turbed by  the  courts  of  another  state 
within  whose  jurisdiction  the  property  may 
be  removed  pendente  lite.  Lowry  v.  HaU,  37 
D.  495. 

Where  possession  of  property  in  one  state 
has  commenced  by  force  or  fraud,  prac- 
ticed within  the  limits  and  jurisdiction  of  a 
sister  state,  and  contrary  to  the  authority 
and  judicial  process  of  the  same,  such  prop- 
erty mast  be  returned  to  the  state  whence 
it  was  taken,  and  the  parties  remitted  to 
that  jurisdiction  for  a  determination  of  tneir 
rights.     Myers  v.  Myers,  58  D.  689. 

2.  Party  within  but  property  witfiout  Vie 
state.  —  Where  the  defendant  is  within  the 
state,  but  the  land  or  other  property  claimed 
is  without,  the  chancellor  has  jurisdiction, 
although  the  proceeding  is  in  rem,  Carroll 
v.  Lee,  22  D.  350. 

To  enforce  a  decree  in  such  a  case,  the 
proceedings  may  be  in  personam,  as  well  as 
by  injunction,  to  recover  possession.     lb. 

Courts    cannot,   by  judgment  or  decree, 


pass  title  to  land  situate  in  a  foreign  country; 
and  therefore  a  court  of  another  state  has 
no  jurisdiction  to  decree  a  partition  of  lands 
lying  in  the  state  of  Tennessee.  Johnson  v. 
Kimbro,  75  D.  781. 

The  right  of  jurisdiction,  whether  civil  or 
criminal,  will  attach  to  all  persons  found 
within  the  limits  of  the  state  or  government 
over  which  the  power  of  the  oourt  extends, 
whether  they  be  permanent  or  temporary 
residents,  and  they  will  to  that  extent  be 
deemed  citizens  or  subjects.  Molynettx  v. 
Seymour,  76  D.  662. 

When  the  subject-matter  of  a  suit  in  Illi- 
nois is  land  situated  in  another  state,  and  a 
suit  in  relation  thereto  is  pending  between 
the  same  parties  in  such  other  state,  and 
the  court  of  that  other  state  is  in  a  situation 
to  do  justice  to  all  parties,  and  the  Illinois 
court  has  not  jurisdiction  of  all  the  necessary 
parties,  it  will  refuse  to  entertain  jurisdic- 
tion, but  leave  the  parties  to  the  decision  of 
the  court  in  the  other  state.  Harris  v.  Pull- 
man, 25  R.  416. 

3.  Property  within,  but  party  wHhout  the 
state.  —  The  property  in  controversy  being 
within  the  state,  the  court  of  chancery  has 
jurisdiction,  though  the  claimant  may  reside 
abroad.     Carroll  v.  Lee,  22  D.  350. 

Where  an  act  committed  in  Pennsylvania 
caused  the  diversion  of  water  from  a  mill  in 
Ohio,  an  action  on  the  case  for  such  injury 
may  be  brought  in  Ohio.  Thayer  v.  Brooks, 
49  D.  474. 

A  state  has  uncontrolled  jurisdiction  over 
all  property,  real  or  personal,  within  its 
jurisdiction.  Smith  v.  Eaton,  58  D.  746; 
Molyneux  v.  Seymour,  76  D.  662. 

The  court  has  no  jurisdiction  where  de- 
fendants reside  without  the  state  and  have 
no  property  within  it;  and  the  suit  will  be 
abated  if  objection  to  its  maintenance  is 
seasonably  interposed  by  plea  or  motion. 
Smith  v.  Eaton,  58  D.  746. 

The  jurisdiction  of  the  courts  of  a  state  over 
property  within  its  limits,  authorizing  its 
seizure  and  sale  according  to  its  laws,  does 
not  draw  to  them  jurisdiction  over  the  per* 
son  of  the  owner,  residing  in  another  state, 
Mc  Vicker  v.  Beedy,  50  D.  666. 

4.  Jurisdiction  over  foreign  corporations,* — - 
A  court  has  jurisdiction  to  render  a  valid 
judgment  against  a  foreign  corporation 
which  has  appeared  generally  by  attorney, 
or  which  has  been  served  with  process  ac- 
cording to  the  law  of  the  state,  March  v. 
Eastern  R.  R.  Co.,  77  D.  732. 

A  passenger  injured  in.  his  person  while 
traveling  in  Georgia  on  a  railroad,  incor- 
porated only  in  Georgia,  although  extending 
to  and  doing  business  in  Alabama,  cannot 
maintain  an  action  therefor  in  Alaliama. 
Central  R.  R.  etc.  Co,  v.  Carr,  52  R.  339. 

An  action  may  be  maintained  in  Iowa  for 

*  See  also  ConronaTiovs,  188, 301,  SM» 
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negligently  killing  a  man  in  Illinois,  the 
statutes  of  both  states  allowing  such  remedy 
in  substantially  the  same  form.  *  Morris  v. 
Chicago  etc  R'y  Co.,  54  R.  39;  Boyce  v.  Wa- 
bash R'y  Co. ,  50  R.  730;  KniglU  v.  West 
Jersey  R.  R.  Co.,  56  R.  200. 

7.  or  by  county  lines.*  —  Title  to 

land  must  be  tried  in  the  county  where  the 
land  lies.  Beverly  v.  Burke,  54  D.  351;  Hord 
v.   Walker,  15  D.  39. 

A  statute  prohibiting  suing  a  defendant  out 
of  county  where  he  resides  or  may  be  found 
gives  the  defendant  a  privilege  which  he  may 
waive,  and  he  must  be  regarded  as  having 
done  so  unless  he  makes  his  objection  to  the 
writ  in  apt  time.  Kenney  v.  Greer,  54  D. 
439. 

Where  a  declaration  does  not  aver  that  de- 
fendant resides  in  the  county  in  which  the  ac- 
tion is  commenced,  it  may  be  amended  at  any 
time.  Such  omission  is  waived  by  the  de- 
fendant s  pleading  to  the  merits,  and  cured 
by  his  confession  of  judgment.  It  would  not 
be  good  on  motion  in  arrest  of  judgment. 
Raney  v.  McRae,  60  D.  660. 

Consequently,  when  a  declaration  does  not 
aver  that  the  defendant  resides  in  the  county 
where  it  is  filed,  his  appearing  and  answering 
gives  the  court  jurisdiction  of  his  person. 
Raney  v.  McRae,  60  D.  660;  Kenney  v.  Oreer, 
54  D.  439. 

A  statute  that  actions  against  a  publio 
officer  for  acts  done  by  him  in  virtue  of  his 
office  shall  be  tried  in  the  county  where  the 
cause  arose  applies  only  to  affirmative  acts 
of  the  officer,  and  not  to  mere  omissions  or 
neglect  of  official  duty.  McMillan  v.  Richard*, 
70  D.  655. 

8.  Jurisdiction  as  dependent  on 
amount.  — A  running  account,  though  con- 
sisting of  several  items,  cannot  be  divided  to 
give  a  magistrate  jurisdiction.     Grayson  v. 

Williams,  12  D.  568. 

The  plaintiff  cannot,  without  consent  of  de- 
fendant, give  him  a  credit  so  as  to  reduce  the 
demand  within  the  summary  process  juris- 
diction, or  within  the  jurisdiction  of  an  in- 
ferior court.     Bent  v.  Graves,  15  D.  632. 

An  action  may  be  maintained  in  the  circuit 
or  county  court  on  several  notes  the  aggre- 
gate amount  of  which  exceeds  the  sum  ne- 
cessary to  give  such  courts  jurisdiction, 
although  the  amount  of  each  note  is  insuffi- 
cient to  confer  such  jurisdiction.  Nushoille 
Bank  v.  Henderson,  26  D.  257. 

Judgment  on  a  verdict  for  less  than  five 
hundred  dollars  may  be  rendered  by  the 
Maryland  superior  court,  under  the  tenth  and 
eleventh  sections  of  article  4  of  the  constitu- 
tion, in  an  action  brought  for  a  greater 
amount.   The  provision  in  such  statute  allow- 


*  Effect  of  county  divisions,  see  note,  58  D.  60S, 
804. 

Action  for  Injuries  to  lauds  in  one  county 
caused  by  acts  committed  in  another,  see  note, 
43  D.  «7«,  477. 


ing  costs  in  such  oases  to  be  awarded  in  the 
discretion  of  the  court  was  to  enable  the 
judge  to  protect  himself  from  an  undue 
amount  of  business,  by  holding  the  costs  m 
terrorem  over  such  as  might  be  disposed  to 
carry  their  causes  to  that  court  without  rea- 
sonable expectation  of  recovering  live  hun- 
dred dollars.     Abtott  v.  Gatcli,  71  D.  635. 

A  cause  should  not  be  dismissed  for  want 
of  jurisdiction,  where  the  plaintiff  brings  an 
action  in  assumpsit  on  the  common  counts 
only,  in  good  faith,  in  a  county  court  of 
Vermont,  relieving  that  he  had  a  valid  claim 
for  more  than  two  hundred  dollars,  but  an 
error  is  discovered  in  one  of  his  bills  after  he 
had  rested  his  case,  which  reduced  his  claim 
below  that  amount  Scott  ▼.  Moore,  98  D. 
581. 

A  court  having  jurisdiction  only  of  actions 
where  the  amount  in  controversy  does  not 
exceed  three  hundred  dollars  has  no  juris- 
diction of  an  action  on  a  note  for  three  hun- 
dred dollars  and  interest  alleged  to  be  wholly 
due.      WiUon  v.  Sparkman,  35  R.  110. 

9.  Precedence  between  courts  of  con- 
current jurisdiction.  —  Where  two  courts 
possess  equal  and  concurrent  jurisdiction  of 
a  matter,  that  court  in  which  jurisdiction 
first  attaches  will  retain  the  case  for  final 
disposition.  MerriU  v.  Lake,  47  D.  377; 
CItapin  v.  James,  23  R.  412. 

As  between  courts  of  co-ordinate  jurisdic- 
tion, the  tribunal  issuing  process  has  exclu- 
sive control  over  it  Chopin  v.  James,  23  R. 
412. 

A  seizure  of  a  thing  in  controversy  by  one 
court  first  acquiring  jurisdiction  withdraws 
it  from  the  power  of  another,  and  no  other 
court  can  take  it  from  the  custody  of  the 
law.     Keating  v.  Spink,  62  D.  214. 

The  supreme  court  cannot  enjoin  the  prose- 
cution of  a  suit  in  chancery  in  the  court  of 
common  pleas,  in  relation  to  matters  over 
which  both  courts  have  precisely  the  same 
jurisdiction.     Merrill  v.  Lake,  47  D.  377. 

If  a  court  of  law  has  first  acquired  juris- 
diction and  decided  a  case,  where  courts  of 
law  and  of  equity  have  concurrent  jurisdic- 
tion, a  court  of  equity  will  not  interfere  to  set 
aside  the  judgment,  unless  the  party  has 
been  prevented  by  some  fraud  or  accident 
from  availing  himself  of  the  defense  at  law. 
Dutil  v.  PacJieco,  82  D.  749. 

Where  equity  had  originally  jurisdiction, 
the  creation  of  another  court  with  like  juris- 
diction does  not  abolish  the  original  jurisdic- 
tion of  chancery,  unless  the  law  creating  the 
new  court  expressly  so  declares.  Hall  v. 
Hall,  94  D.  703. 

10.  Conflict  of  jurisdiction  between 
federal  and  state  courts.*  —  1.  General 
rules.  —  The  only  limitations  upon  a  state 
in  regard  to  questions  cognizable  in  its  courts 
are  such  as  it  may  have  itself  created  by  the 

*  Jurisdiction  of  state  courts  of  actions  against 
vessels,  see  note,  62  D.  2M-24*. 
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adoption  of  the  federal  constitution.  These 
extend  to  all  cases  at  law  and  in  equity  aris- 
ing under  that  instrument,  and  the  laws  and 
treaties  of  the  United  States,  bat  it  does  not 
follow  that  the  state  has  relinquished  juris- 
diction over  questions  involving  private 
rights,  simply  because  these  rights  have  their 
origin  in  some  law  of  the  United  States. 
Slate  v.  Bachelder,  80  D.  410. 

Where  the  United  States  court  and  a  state 
eourt  have  a  concurrent  jurisdiction,  the  court 
first  acquiring  jurisdiction  of  any  matter  re- 
tains it,  to  the  exclusion  of  the  other.  Hine$ 
v.  Rawson,  2  R.  681. 

The  unexercised  jurisdiction  of  the  United 
States  courts  over  a  question  does  not  oust  a 
state  court  of  jurisdiction  when  the  question 
arises  collaterally  by  way  of  a  defense  to  an 
action  in  which  the  state  has  jurisdiction  of 
the  parties  and  the  subject-matter.  Wilkin- 
son v.  Wait,  8  R.  391. 

As  between  state  courts  and  United  States 
courts,  neither  can  enjoin  the  process  of  the 
other.     Chapinv.  James,  23  R.  412. 

2.  Contests  as  to  title  to  lands  in  a  state,  — 
The  courts  of  the  state  must  determine  the 
validity  of  titles  to  land  lying  in  the  state, 
although  such  titles  emanated  from  the  fed- 
eral government  Perry  v.  O'Hanlon,  49  D. 
100.  And  it  can  make  no  difference  in  this 
respect  that  both  claimants  are  grantees  of 
the  United  States.  State  v.  Bachelder,  80 
D.  410. 

In  all  such  cases  an  appeal  lies  t6  the  su- 
preme court  of  the  United  States,  but  no 
branch  of  the  federal  judiciary  has  been 
invested  with  original  jurisdiction  in  such 
cases.    Perry  v.  O'Hanlon,  49  D.  100. 

Where  an  act  of  Congress  vests  officers  of 
the  government  with  absolute  discretion  in 
determining  the  rights  of  claimants  of  land, 
the  courts  cannot  interfere.  But  where  a 
contest  arises  after  titles  have  emanated,  the 
courts  must  determine  the  validity  of  the 
titles,  and  decide  upon  the  legality  of 
the  acts  of  the  officers.     lb, 

3.  Actions  for  torts  by  federal  officers.  — 
Federal  officers  may  be  sued  in  the  state 
courts  for  trespasses  committed  by  them 
under  process  issued  out  of  a  court  of  the 
United  States.  Dunn  v.  Vail,  12  D.  512; 
Bruen  v.  Ogden,  20  D.  593;  Ward  v.  Henry, 
88  D.  672. 

A  state  court  has  jurisdiction  of  a  trespass 
committed  on  the  high  seas  by  a  naval  officer 
in  assaulting,  beating,  and  falsely  imprison- 
ing a  subordinate  on  board  of  a  United 
States  war  vessel,  in  the  alleged  exercise  of 
naval  discipline.  Wilson  v.  Mackenzie,  42  D. 
51. 

The  owner  of  goods  seized  by  a  United 
States  marshal  on  execution  against  another 
person  may  maintain  replevin  therefor  in  a 
state  court     Heyman  v.  CoveU,  38  R.  272. 

4.  Federal  control  over  state  court  decisions. 
—  The  federal  judiciary  can  exercise  no  con- 


trol whatever  over  decisions  of  state 
simply  because  some  law,  treaty,  or  authority 
of  the  United  States  is  called  into  question 
in  the  state  court,  but  only  when  the  decision 
of  the  state  court  is  against  the  validity  of 
the  right,  title,  or  claim  set  up  under  such 
law,  treaty,  or  authority.  State  v.  Bachelder, 
80  D.  410. 

The  federal  judiciary  has  no  control  over 
questions,  when  onoe  the  state  courts)  have 
acquired  jurisdiction,  until  the  state  has  fi- 
nally exhausted  its  judioial  power  over  them 
by  a  final  decision  in  its  highest  tribunal. 
lb. 

It  is  peculiarly  a  question  for  the  supreme 
court  to  determine  whether  it  has  jurisdic- 
tion to  review  a  decision  made  in  a  state 
court.  It  is  sufficient  for  the  latter  to  feel 
assured  that  it  has  jurisdiction  over  the 
question  it  is  called  upon  to  decide.     lb. 

5.  Scope  and  limits  of  jurisdiction  of  state 
courts.  —  The  validity  of  an  execution  and 
levy  is  within  the  jurisdiction  of  a  stats 
court,  where  an  officer  of  a  United  States 
court  brings  trover  in  a  state  court  in  his 
individual  capacity,  to  recover  the  posses- 
sion of  property  claimed  by  him  by  virtue  of 
an  execution  issued  by  a  court  of  the  United 
States,  and  a  levy  made  under  such  execu- 
tion.    Davidson  v.  Waldron,  83  D.  206. 

A  state  court  has  jurisdiction  to  try  the 
validity  of  an  execution,  and  proceedings 
under  it,  in  an  action  of  ejectment  brought 
in  such  court  by  a  party  claiming  title  oy 
virtue  of  a  sale  of  the  premises  made  under 
an  execution  issued  by  a  court  of  the  United 
States.     lb. 

In  an  action  by  a  vendor  under  act  of  Con* 
great  of  18(54,  chapter  173,  section  94  (13 
U.  S.  Stats,  at  Large,  269),  to  recover  the 
amount  of  taxes  on  the  articles  sold,  —  held, 
that  the  state  court  had  jurisdiction.  Ammh 
down  v.  Freeland,  3  R.  359. 

In  an  action  at  law  upon  a  bill  of  lading, 
to  recover  for  the  loss  of  property  caused  by 
a  vessel  navigating  the  Mississippi  River,  — 
held,  that  the  state  court  had  jurisdiction. 
Home  Ins.  Co.  v.  Northwestern  Packet  Co.,  7 
R,  183. 

Plaintiffs  property  was  injured  through 
defendant's  negligence  while  the  latter  was 
transporting  it  across  the  St.  Lawrence 
River.  Held,  that  a  state  court  had  juris- 
diction of  the  action,  notwithstanding  the 
act  of  Congress  of  March  3, 1851.  Baird  v. 
Daly,  15  R.  483. 

The  jurisdiction  of  a  state  court  over  an 
action  against  a  ship-owner  for  damage  to 
poods  by  a  fire  on  board  the  vessel,  happen- 
ing by  the  alleged  neglect  of  the  ship-owner, 
cannot  be  affected  by  subsequent  proceedings 
instituted  by  the  ship-owner  in  a  federal 
court,  under  United  States  statute  1851, 
chapter  43,  and  the  rules  of  practice  in  ad- 
miralty. Hill  Mfg.  Co.  t.  Providence  eto 
8.  8.  Co.,  18  R.  527. 
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collaterally  attacked  when  the  court  is 
charged  with  the  ascertainment  of  such 
jurisdictional  fact;  but  the  ascertainment 
of  such  fact  will  not  be  intended  from  the 
mere  exercise  of  jurisdiction  dependent  upon 
it.  (Overruling  WyaU  v.  Steele,  26  Ala. 
639.)     WyaU  v.  Rambo,  68  D.  89. 

The  action  of  a  court,  when  collaterally 
called  in  question,  will  be  referred  either  to 
its  general  or  its  statutory  powers,  as  may 
be  necessary  to  sustain  its  jurisdiction,  and 
without  reference  to  any  such  mere  matter 
of  form  as  the  address  of  the  petition.  Qoudy 
t.  HaU>S7D.  217. 

In  questions  of  jurisdiction,  the  parties  on 
the  record  determine  the  question,  which  is 
not  affected  by  the  fact,  though  brought 
upon  the  record  by  ihe  pleadings,  that  the 
respondent  is  a  mere  nominal  party,  and 
that  the  party  having  the  real  interest  is  be- 
yond the  jurisdiction  of  the  court.  There- 
fore, in  a  suit  to  compel  the  conveyance  of 
certain  real  estate  standing  in  the  name  of 
the  respondent,  his  plea  to  the  jurisdiction 
that  he  was,  and  was  known  by  the  petition- 
ers, to  be,  only  the  agent  of  the  British  gov* 
eminent,  a  foreign  sovereignty  not  liable  to 
suit,  that  he  had  no  personal  interest  what- 
ever in  the  matter  of  the  suit,  and  that  the 
British  government  was  the  sole  party  to  be 
affected  by  it,  is  bad  on  demurrer.  Sharp** 
Rifle  Mfg.  Co.  v.  Rowan,  91  D.  728. 

13.  at  what  time  to  be  taken.  — 

The  rule  that  where  there  is  no  demurrer  to 
the  jurisdiction  of  the  court  below  it  is  too 
late  to  raise  the  objection  on  appeal  applies 
only  to  cases  of  concurrent  jurisdiction,  and 
hat  no  place  where  there  is  an  entire  want  of 
jurisdiction  of  the  subject-matter.  Green  v. 
Creighton,  48  D.  742. 

14.  -- —  and  how  interposed.— Want 
of  jurisdiction  is  a  good  ground  of  demurrer, 
if  it  appears  upon  the  face  of  the  bill.  Merrill 
v.  Lake,  47  D.  377. 

The  objection  for  want  of  jurisdiction,  if  it 
exists,  may  be  raised  by  answer,  or  at  any 
subsequent  stage  of  the  proceedings.  Godfrey 
v.  Godfrey,  79  D.  448. 

A  want  of  jurisdiction  is  not  shown  by  a 
plea  that  the  defendant  was  not  in  the  state 
where  the  judgment  was  entered,  nor  in  any 
manner  subject  to  its  laws;  but  when  the 
action  was  begun  was  and  has  ever  since 
been  a  resident  of  another  state.  Starbuck 
v.  Murray \  21  D.  172.  The  plea  must  further 
show  that  he  did  not  appear  in  or  defend 
the  suit,  or  otherwise  Bubject  himself  to  the 
jurisdiction  of  the  court.  Shumway  v.  Still* 
man,  15  D.  374. 

A  plea  to  the  jurisdiction  must  be  in  per- 
son, and  not  by  attorney,  because  the  latter 
would  admit  the  jurisdiction  of  the  court. 
Mineral  Point  R.  R.  Co.  v.  Keep,  74  D.  124. 

15. how  waived.  —  When  the  want 

of  jurisdiction  arises  from  the  want  of  legal 
notice,   appearance  and  submission  of  the 


A  state  court  has  no  jurisdiction  of  an 
action  to  foreclose  a  mortgage,  or  to  avoid  or 
set  aside  an  alleged  foreclosure  and  sale  by 
the  mortgagee  under  a  power,  where  the 
premises  were,  at  the  commencement  of  the 
action,  in  the  hands  of  a  receiver  appointed 
by  a  federal  court  having  jurisdiction  to 
make  such  appointment;  and  it  makes  no 
difference  whether  the  lien  which  such  re- 
ceiver was  appointed  to  enforce  was  prior  or 
subsequent  to  that  sought  to  bo  enforced  in 
the  state  court  Milwaukee  etc  R.  R.  Co.  v. 
Milwaukee  etc  R.  R.  Co.,  88  D.  736. 

T.  recovered  judgment  in  the  United 
States  court  upon  coupon  bonds  of  certain 
railroad  stock  issued  by  the  county  of  L.,  the 
defense,  that  the  supervisors  had  been  en- 
joined by  the  state  court  from  levying  taxes 
to  pay  such  bonds,  being  held  insufficient. 
T.  afterward  procured  a  mandamus  from  the 
United  States  court,  compelling  the  super- 
visors to  levy  a  tax  to  pay  his  judgment, 
which  the  supervisors  refused  to  do,  because 
they  had  been  enjoined  by  the  state  court, 
whereupon  an  attachment  was  issued  by  the 
United  States  court  against  them,  and  they 
were  arrested  by  the  marshal.  They  were 
bronght  before  the  state  court  by  writ  of 
habeas  corpus.  Held,  that  the  United  States 
court  had  jurisdiction  of  the  proceedings  by 
mandamus,  and  that  they  must  be  remanded 
to  tne  custody  of  the  marshal  Ex  parte  Hoi- 
man,  4  R.  159. 

11.  Effect  of  proceeding1  without 
jurisdiction.  —  A  court  having  jurisdiction 
has  a  right  to  decide  every  question  arising 
in  the  cause,  and  its  decision,  whether  cor- 
rect or  not,  is,  until  reversed,  regarded  as 
binding  in  every  other  court.  But  judgments 
of  a  court  which  acts  without  authority  are 
regarded  as  nullities.  Cocksy  v.  Cole,  92  D. 
683;  Carron  v.  Martin,  69  D.  584;  Gray  v. 
/foe,  22  D.  506. 

Want  of  jurisdiction  makes  an  act  void; 
bat  mistake  or  error  makes  it  erroneous  only. 
Miller  v.  Brmkerhoff,  47  D.  242. 

Id.  Objections  to  jurisdiction,  gen- 
erally. —  It  is  always  competent  to  inquire 
into  the  jurisdiction  of  a  court;  for  on  this 
the  judgment  must  depend  for  its  validity. 
Doe  v.  Tupper,  43  D.  483. 

Proceedings  of  courts  of  competent  juris- 
diction cannot  be  revised  by  another  court  in 
a  collateral  proceeding.  Allen  v.  GauU,  67 
D.  485. 

The  sufficiency  of  a  petition  calling  into 
action  the  power  or  jurisdiction  of  the  court, 
if  there  be  such  petition,  cannot  be  called  in 
question  collaterally.  And  if  there  be  a  no- 
tice or  publication,  or  whatever  of  this 
nature  the  law  requires  in  reference  to  per- 
sons, its  sufficiency  cannot  be  questioned 
collaterally.    Cooper  v.  Sunderland,  66  D.  52. 

A  jurisdictional  fact  Bhown  upon  the  face 
ot  its  proceedings  to  have  been  ascertained 
by  a  court  of  limited  jurisdiction  cannot  be 
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party  waive  the  exceptions  to  the  jurisdic- 
tion; bat  when  want  of  jurisdiction  over  the 
subject-matter  appears  from  the  record,  the 
defect  cannot  be  supplied  by  the  submission 
of  the  party.     Perkins  v.  Perkins,  18  D.  120. 

A  non-resident  defendant  appearing  and 
answering  the  bill,  as  well  as  excepting  to 
the  jurisdiction,  after  a  removal  of  the  prop- 
erty from  the  state,  Bubmits  to  the  jurisdic- 
tion and  waives  his  objection  thereto.  Car- 
roll  v.  Lee,  22  D.  350. 

A  municipal  corporation,  by  voluntarily 
appearing  in  a  suit  brought  against  it  in  the 
courts  of  a  foreign  state,  and  demurring  to 
the  merits  of  the  bill,  waives  all  objection  to 
the  jurisdiction  of  the  court.  People  v.  City 
<tf  St.  Louis,  48  D.  889. 

Appearance  by  an  attorney  upon  leave 
granted,  for  the  purpose  of  objecting  to  the 
jurisdiction  merely,  will  not  give  the  court 
jurisdiction  of  the  person  if  it  had  none  be- 
fore.     Wright  v.  Boynton,  72  D.  819. 

Where  a  court  has  jurisdiction  of  the  sub- 
ject-matter, and  a  party  is  privileged  from 
its  jurisdiction,  he  may  waive  such  privilege, 
and  a  pleading  to  the  merits,  or  submitting 
to  answer  without  raising  the  objection  to 
the  jurisdiction  on  account  of  such  privilege, 
is  a  waiver  of  the  objection.  Harrison  v. 
Hanison,  56  D.  227;  Ponder  v.  Moselev,  48 
D.  194.  And  the  same  is  true  if  a  defend- 
ant, being  regularly  served  with  process, 
neglects  to  appear,  and  judgment  pro  con- 
Jetso  is  entered  up  against  him.  Moteau  v. 
Saffarans,  67  D.  582. 

In  a  suit  on  a  judgment  obtained  by  de- 
fault in  another  state,  the  defendant  pleaded 
that  he  was  fraudulently  induced  to  go 
within  the  other  state  for  the  purpose  of 
serving  process  on  him.  Held,  not  a  valid 
defense,  in  the  absence  of  facts  showing  an 
excuse  for  not  moving  to  set  aside  the  ser- 
vice, and  for  acquiescing  in  the  judgment. 
Pe el  v.  January,  37  R.  27. 

16.  Proof  of  jurisdiction.  —Jurisdic- 
tion may  be  established  prima  fade  by  re- 
citals in  the  record.  PoUer  v.  Merchants' 
Bank,  86  D.  273. 

17.  Burden  of  proof  —Where  a  tribu- 
nal is  of  limited  jurisdiction,  or  the  proceed- 
ings are  particularly  described  by  statute,  the 
coarse  of  procedure  so  described  must  on 
its  face  appear  to  have  been  at  least  substan- 
tially complied  with,  or  the  case  must  by  the 
proceedings  disclose  itself  to  be  within  the 
limited  jurisdiction.  Stivers  v.  Wilson,  9 
D.  497. 

Where  a  court  of  general  jurisdiction  has 
special  authority  conferred  upon  it  by  stat- 
ute, it  is  quoad  hoc  an  inferior  or  limited 
court,  and  in  summary  proceedings  based 
upon  such  statute  everything  required  by 
the  statute  essential  to  the  exercise  of  a 
right  thereunder  is  necessary  to  the  juris- 
diction of  the  court,  and  must  appear  from 
its  proceedings.     Ounn  v.  Howell,  62  D.  785. 


Where  it  is  necessary,  in  order  to  give  a 
court  jurisdiction  to  issue  garnishment 
process  to  satisfy  a  judgment,  that  an  exe- 
cution should  have  been  issued  upon  said 
judgment  and  returned  "no  property,"  the 
fact  that  said  execution  had  been  so  returned 
must  affirmatively  appear  from  the  record. 
It  must  so  appear,  either  actually  or  by  the 
determination  of  the  court.  Whether  the 
jurisdictional  facts  actually  existed  cannot 
be  collaterally  inquired  into  if  the  court, 
even  erroneously,  should  determine  them  to 
exist.    lb. 

Inferior  courts  must  pursue  their  statu- 
tory authority  strictly;  that  is,  in  the  man- 
ner dictated;  but  such  a  rule  does  not 
assume  that  the  slightest  possible  deviation 
is  fatal,  but  rather  that  the  court  must 
exercise  the  power  substantially  in  the 
manner  prescribed.  Morrow  v.  Weed,  66  D. 
122. 

t  When  power  is  given  to  a  court  over  a  spe- 
cial matter  which  is  not  in  the  usual  course 
of  the  common  law,  and  a  mode  for  the  ex- 
ercise of  suoh  power  is  prescribed,  such  mode 
must  be  pursued,  whether  the  tribunal  be 
superior  or  inferior,  and  sufficient  must 
appear  on  the  face  of  the  record  to  show  the 
case  to  be  within  the  reach  or  jurisdiction  of 
the  tribunal.  If  sufficient  appears  on  the 
face  of  the  record  to  give  the  court  jurisdic- 
tion under  the  law  conferring  the  power, 
then  the  presumption  attaches  in  favor  of 
the  remainder  of  the  proceedings  of  the 
court,  whatever  that  court  may  be.  Cooper 
v.  Sunderland,  66  D.  62;  Cocky  v.  Cole,  92 
D.683. 

A  city  council  being  a  tribunal  of  limited 
jurisdiction,  every  fact  necessary  to  give 
jurisdiction  must  affirmatively  appear,   te 

S've  their  proceedings  validity.    Carron  v. 
artin,  69  D.  584. 

18.  Presumptions)  relative  to  juris- 
diction,—  1.  In  general — Proceedings  of 
courts  of  general  jurisdiction  are  presumed 
to  be  regular  and  within  the  •cope  of  their 
authority.  Adams  v.  Jeffries,  40  D.  477; 
Palmer  v.  Oakley,  47  D.  41;  CoU  v.  Haven, 
79 1).  244;  Butcher  v.  Bank  of  Brownsville,  83 
D.  446;  Hahn  v.  Kelly,  94  D.  742. 

Nothing  is  intended  in  favor  of  the  juris- 
diction of  inferior  courts;  but  if  the  jurisdic- 
tion is  shown,  everything  will  be  intended  in 
favor  of  the  judgment.  Tucker  v.  Horns,  58 
D.  4S8;  Lowiy  v.  Erwin,  39  D.  556;  Pahner 
v.  Oakley,  47  D.  41;  Reynold*  v.  Stansbury, 
55  D.  459;  Horan  v.  Wahrenberger,  58  D. 
145;  Cooper  v.  Sunderland,  66  D.  52;  Morrow 
v.  Weed,  66  D.  122;  Boot  v.  McFerrin,  75 
D.  49;  Mallett  v.  Uncle  Sam  Gold  etc.  M.  Co., 
90  D.  484;  Hahn  v.  Kelly,  94  D.  742. 

Code  of  Iowa,  section  2512,  declares  that 
proceedings  of  all  courts  of  limited  and  in- 
ferior jurisdiction,  like  those  of  general  and 
superior  jurisdiction,  shall  be  presumed 
regular,  except  in  regard    to    matters 
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quired  to  be  entered  of  record,  and  except 
when  otherwise  expressly  declared.  Purstey 
v.  Hayes,  92  D.  350. 

Jurisdiction  of  the  person  and  of  the  sub- 
ject-matter will  be  presumed  in  cases  of 
domestic  judgments  of  courts  of  general 
jurisdiction,  where  the  record  is  silent  and 
the  contrary  not  proved.  Homer  v.  Stale 
Bank,  48  D.  355. 

Every  act  of  a  court  of  competent  jurisdic- 
tion is  presumed  to  have  been  rightly  done, 
until  the  contrary  appears;  and  this  rule  ap- 
plies as  well  to  every  judgment  or  decree 
rendered  in  the  various  stages  of  the  pro- 
ceedings, from  their  initiation  to  their  com- 
pletion, as  to  an  adjudication  that  the  plaintiff 
nas  a  right  of  action.  Fox  v.  Hoyl,  31  D. 
760. 

Judgment  is  prima  fade  evidence  of  juris- 
diction, and  this  presumption  will  prevail 
until  rebutted.  HorUm  v.  Critch  field,  65  D. 
701. 

The  remedy  of  one  injuriously  affected  by 
the  rule  of  conclusive  presumption  of  juris- 
dictional facts  is  a  writ  of  error  for  reversal, 
or  a  motion  for  a  new  trial;  or  if  the  danger 
is  imminent  and  special,  he  may  obtain  the 
aid  of  equity.     Coil  v.  Haven,  79  D.  244. 

A  court  of  general  jurisdiction  is  presumed, 
in  the  absence  of  proof,  to  have  acted  within 
the  limits  of  its  authority  in  doing  a  thing 
which  it  has  the  power  under  certain  circum- 
stances to  do,  such  circumstances  being  pre- 
sumed to  have  existed;  but  this  presumption 
is  indulged  only  in  the  absence  of  proof,  and 
not  against  proof.  Withers  v.  Patterson,  86 
D.  643. 

A  court  exercises  its  jurisdiction  only  when 
facts  exist  which  authorize  it  to  act;  and  it 
is  not  universally  true  that  if  a  court  deter- 
mines any  question  of  fact  necessary  to  sup- 
port its  jurisdiction  its  determination  or 
judgment  can  never  be  collaterally  im- 
peached,   lb. 

Legal  presumptions  do  not  corns  to  the  aid 
of  the  record,  except  as  to  acts  or  facts  as  to 
which  the  record  is  silent.  Where  the  record 
is  silent  as  to  what  was  done,  it  will  be  pre- 
sumed that  what  ought  to  have  been  done 
was  not  only  done,  but  rightly  done;  but 
when  the  record  states  what  was  done,  it 
will  not  be  presumed  that  something  differ- 
ent was  done.  Want  of  jurisdiction  appears 
on  the  record  whenever  what  was  done  is 
stated,  and  which,  having  been  done,  was 
not  sufficient  in  law  to  give  the  court  juris- 
diction.   Balm  v.  Kelly,  94  D.  742. 

The  presumption  in  favor  of  jurisdiction 
over  the  person,  even  of  a  court  of  general 
jurisdiction,  may  be  rebutted  in  all  collateral 
proceedings.  And  such  presumption  is  re- 
butted when  the  record  shows  service  which 
if  insufficient,  and  there  is  no  finding  of  the 
court  from  which  it  may  be  inferred  that 
there  was  other  service  or  appearance.  Clark 
t.  Thompson,  05  D.  457. 


2.  Federal  courts,  —  All  presumptions 
which  ?re  indulged  in  favor  of  superior  tri- 
bunals of  general  jurisdiction  are  equally 
extended  to  courts  of  the  United  States. 
Reed  v.  Vaughan,  55  D.  133. 

United  States  courts,  though  possessing 
limited  jurisdiction  by  the  intendment  of 
law,  stand  upon  the  same  footing  as  courts 
of  record  of  general  jurisdiction.     lb. 

3.  Foreign  courts.  —  The  jurisdiction  of  a 
court  in  which  a  judgment  was  rendered 
need  not  be  alleged  or  proved  in  an  action  on 
such  judgment  in  a  sister  state.  It  will  be 
presumed.  Retd  v.  Boyd,  65  D.  61;  Shumway 
v.  Stillman,  15  D.  374. 

The  legal  presumption,  in  the  absence  of 
contradictory  evidence,  is  in  favor  of  juris- 
diction of  a  court  of  record  of  another  state, 
which  has  assumed  to  exercise  jurisdiction 
over  the  subject-matter  in  controversy  be* 
tween  parties  residing  there.  Thus  under 
an  order  of  a  court  of  record  of  another  state 
that  certain  property  should  be  discharged 
from  a  mortgage  thereon,  upon  the  filing  in 
court,  within  a  specified  time,  of  a  bond, 
with  sureties  to  be  approved  by  the  clerk, 
and  with  condition  to  pay  the  sum,  if  any, 
which  should  be  found  due  upon  the  mort- 
gage debt,  a  duly  certified  copy  of  the  record 
of  the  court,  showing  that  a  bond  was  re- 
ceived and  placed  on  file  by  the  clerk,  and 
subsequent  proceedings  had  which  neces- 
sarily implied  an  approval  and  acceptance 
of  the  bond,  is  sufficient  to  prove  the  dis- 
charge of  the  property  from  the  mortgage. 
Bufum  v.  SHmpson,  81  D.  767. 

The  reason  that  jurisdictional  facts  are 
not  conclusively  presumed  in  case  of  foreign 
judgments  of  courts  of  general  jurisdiction 
is,  that  one  cannot  reach  a  foreign  judgment 
for  the  purpose  of  reversal,  without  going  to 
the  foreign  jurisdiction.  Coil  v.  Haven,  79 
D.  244. 

19.  Political  questions  not  cogniza- 
ble by  the  courts.  —  The  question  of  the 
boundaries  of  an  incorporated  village  belongs 
to  policy  rather  than  law,  and  is  political, 
and  not  judicial.     People  v.  Bennett,  18  R. 
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Affidavits  of,  on  motion  for  new  trial,  see 
New  Trial,  50-52,  82. 

As  judges  of  the  law,  see  Trial,  182. 

Communications  between  court  and,  see  New 
Trial,  71. 

Competency  of,  as  witnesses,  see  Witnesses, 
45. 

Competency,  when  presumed,  on  appeal,  see 
Appeal,  23. 

Contempts  by,  see  Contempt,  13. 

Discharge  of,  before  verdict,  see  Trial,  168. 

Disqualification  or  misconduct  of,  when  war- 
rants new  trial,  see  New  Trial,  16-22. 

Examining  on  the  voir  dire,  see  Trial,  156. 

Experiments  by,  when  ground  for  reversal, 
see  Appeal,  159. 
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New  trial  for  disqualification  of,  see  New 

Trial,  67. 
New  trial  for  misoonduot  of,  see  New  Trial, 

72. 
New  trial  for  separation  of,  tee  Niw  Trial, 

74. 
New  trial  for  tampering  with,  tee   Niw 

Trial,  68. 
Proper  number  of,  in  ctTfl.  esses,  tee  Trial, 

31. 
Qualifications  of,  tee  Trial,  21. 
Reversal  for  communications  with,  see  Ap- 
peal, 34. 
Reversal  for  separation  of,  see  Appeal,  158. 
Service  of  list  of,  on  accused,  see  Trial, 

124, 

JTJBY. 

Assessment  of  damages  by,  see  Eminent  Do- 
main,  18. 

Assessment  of  punishment  by,  see  Trial, 
208. 

Counsel's  address  to,  in  civil  eases,  see 
Trial,  39,  40. 

Counsel's  address  to,  in  criminal  oases,  see 
Trial,  173-178. 

Custody  and  conduct  of,  see  Trial,  06. 

Custody  of,  in  criminal  oases,  see  Trial,  103. 

Discharge  of,  before  verdict,  when  no  jeop- 
ardy, see  Judgment,  81. 

Errors  in  impaneling,  when  ground  for  re- 
versal, see  Appeal,  163. 

Impaneling,  in  civil  oases,  see  Trial,  IV. 

Impaneling,  on  criminal  trial,  see  Trial, 
136-160. 

Instructions  to,  in  civil  oases,  see  Trial,  VL 

Instructions  to,  in  criminal  cases,  see  Trial, 
170-102. 

Instructions  to,  in  murder  trials,  see  Homi- 
cide, V. 

New  trial  for  error  in  counsel's  address  to, 
see  New  Trial,  66. 

Polling,  see  Trial,  101,  200. 

Powers  of,  on  indictment  for  libel,  see  Libel, 
30. 

Question  of  credibility  is  for,  see  Witnesses, 
76. 

Questions  for,  in  suits  on  insurance  policies, 
see  Insurance,  104. 

Questions  of  fact  for,  see  Trial,  71,  181. 

Relative  functions  of  court  and,  see  Libel, 
22*  Trial.  170. 

Right  to  trial  by,  see  Trial,  1-6, 117-121. 

Sending  feigned  issues  to,  see  Equity,  40- 
62. 

Trial  of  divorce  case  by,  see  Marriage  and 
Divorce,  73. 

View  of  locus  in  quo  by,  see  Trial,  47. 


em  Cob- 


que 


Waiver  of  trial  by,  see  Trial,  3,  110,  120. 

JUSTICE  OS*  THE  PEACE. 

[Includes  the  nature  and  tenure  of  the  office; 
the  rights,  lowers,  duties,  and  liabilities  of  Jus- 
tices of  the  peace;  their  jurisdiction  and  pro- 
ceedings in  civil  and  criminal  cases;  and  the 
review  of  their  Judgments  and  decisions.] 

Arrests  in  justices*  courts,  see  Arrest,  7. 


Certiorari  to,  see  Certiorari,  4. 
Power  of,   to  punish  oontempt, 

tempt,  4, 
When  liable  as  garnishee,  see 

16. 


L  Nature  and  Tenure  or  the  Office, 
H.  Rights,  Powers,  Duties,  and  Liabil- 


HX  Jurisdiction  ah  d  Procedure  or  Jus- 
tices' Courts. 

1.  Jurisdiction, 

2.  Procedure  in  Chit  Cam*. 

3.  Procedure  in  Criminal  Coses, 
IV.   Appeals  from  Justices'  Courts. 

I.  Nature  and  Tenure  or  the  Office. 

1.  Eligibility.  —  An  infant  cannot  hold 
the  office  and  exercise  the  duties  of  a  jus* 
ties  of  the  peace.  Qoidingt  Petition,  24  R. 
66. 

A  constitutional  provision  that  no  person 
shall  hold  the  office  of  judge  of  any  court 
after  he  has  attained  the  age  of  seventy 
years  does  not  apply  to  justices  of  the  peace. 
KenieUm  v.  State,  66  R.  486;  People  v.  Mann, 
49  R.  656. 

3.  The  bond  and  liability  of  the 
sureties.  —  A  justice  of  the  peace  who,  in 
the  discharge  of  bis  ministerial  or  judicial 
duties,  acts  corruptly  is  liable  upon  his 
official  bond  to  the  party  injured  by  such 
acts.    State  v.  Flinn,  23  D.  380. 

Sureties  of  a  justice  of  the  peace  de  facto 
are  liable  on  their  bond.  {Trees  v.  Wardwell, 
63  D.  366. 

The  official  bond  of  a  justice  becomes  ob- 
ligatory from  the  time  it  ia  delivered  to  the 
county  olerk  for  his  approval,  although  not 
actually  approved  by  him,  if  he  does  not  re- 
ject it     lb. 

3.  Forfeiture  of  office.  —A  justice  of 
the  peace  surrenders  bis  office  by  accepting 
the  office  of  constable,  Magk  v.  Stoddard, 
68  D.  376.  f 

TL  Rights,  Powers,  Duties,  akd  Liabil- 
ities. 

4.  Powers,  generally.  ---Justices  of  the 
peace  derive  all  their  judicial  powers  from 
legislation.  They  exercise  no  common-law 
powers.    Albright  v.  Lapp,  67  D.  402. 

Mere  apprehension  of  future  danger  will 
not  justify  a  justice  of  the  peace  in  disre- 
garding the  rules  prescribed  by  law.  Martin 
v.  Fates,  36  D.  693. 

A  justice  of  the  peace  has  no  authority  to 
appoint  a  special  constable  to  hold  office 
during  the  continuance  of  a  camp- meeting, 
under  a  statute  of  Indiana  providing  that 
when  an  emergency  exists  for  the  services  of 
a  constable,  and  one  is  not  convenient,  the 
justice  may  appoint  one  to  act  in  a  particular 
cause  for  the  purpose  of  serving  process. 
McLain  v.  Matlock,  66  D.  746. 

A  justice  of  the  pesos  who  has  appointed 
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a  special  constable,  whose  appointment  he 
is  required  by  statute  to  note  on  his  docket, 
may  make  such  noto  at  any  time  without  a 
rale  of  court  against  him  for  that  purpose, 
especially  when  he  is  a  party  to  the  cause. 
76. 

5.  Liability  to  civil  action.  —  1.  When 
liable  in  trespass.  —  A  magistrate  of  an  inferior 
court  actiug  without  or  in  excess  of  juris- 
diction is  liable  in  damages  to  a  party 
injured  thereby,  and  can  show  no  legal 
justification  under  any  judicial  record. 
Piper  v.  Pearson,  61  D.  438;  AdJdns  v. 
Brewer,  15  D.  264;  Kelly  v.  Remberi,  18  D. 
643;  Xvertson  v.  SuUon,  21  D.  217.  But  he 
may  not  be  liable  where  the  defect  or  want 
of  jurisdiction  is  occasioned  by  some  facts  or 
circumstances  applicable  to  a  particular  case 
of  which  he  had  neither  knowledge  nor 
means  of  knowledge.  Clarke  v.  May,  61  D. 
470. 

A  magistrate  is  liable  In  trespass  for  is- 
suing a  warrant  of  arrest  officiously,  without 
a  complaint  on  oath  or  personal  knowledge 
that  a  crime  has  been  committed.  Flack  v. 
Harrington,  12  D.  170.  8.  P.,  Tracy  v.  Wil- 
liams, 10  D.  102. 

A  justice  knowingly  issuing  a  warrant 
against  the  provisions  of  the  statute  is  liable 
to  an  action  therefor.  Soger*  v.  MulUner, 
22  D.  646. 

A  justice  is  liable  in  damages  to  a  person 
arrested  on  a  warrant  issued  under  an  uncon- 
stitutional statute.  KeUy  v.  Bends,  64  D. 
60. 

A  justice  must  show  affirmatively  the  facts 
riving  him  jurisdiction;  his  minutes  will  not 
be  received  as  evidence  in  justification. 
Evntson  v.  Stttto*,  21  D.  217. 

The  commitment  of  a  witness  for  oon- 
tempt  by  a  justice  in  a  cause  of  which  he 
has  no  jurisdiction  is  unauthorised  and  void, 
and  renders  him  liable  in  damages.  Piper 
t.  Pearson,  61  D.  438. 

A  justice  committing  a  prisoner  on  a  com- 
plaint showing  on  its  nice  that  the  offense  is 
barred  by  the  statute  of  limitations  is  liable 
in  a  civil  action  of  damages.  Vaughn  v. 
Congdon,  48  R.  758. 

2.  When  liable  in  earn.  — No  action  lies  for 
a  judicial  act,  but  case  may  be  brought  for 
an  injury  resulting  from  a  ministerial  offi- 
cer's misfeasance  or  non-feasance.  Tompkins 
r.  Sand,  24  D.  46. 

Where  an  officer  is  bound  to  exercise  dis- 
cretion in  an  act,  he  is  not  liable  to  an  action 
therefor,  unless  such  act  was  done  willfully 
and  maliciously,     lb. 

An  allegation  that  a  justice  has  unjustly 
and  oppressively  prevented  an  appeal  to  re- 
verse a  judgment  rendered  by  him  is  equal 
to  a  charge  of  corruption,     lb. 

A  justice  acts  ministerially  in  approving  an 
appeal  bond,  or  refusing  to  do  so,  and  if  he 
corruptly  refuses  to  approve  such  a  bond,  he 
is  liable  to  a  action  on  the  case.     lb. 

2  A    D.  R.  -  13* 


For  issuing  a  warrant  for  an  assault  and 
battery  committed  in  another  state,  upon 
which  a  party  is  arrested  and  imprisoned,  an 
action  on  the  case  will  lie  against  the  justice 
if  he  knew  the  offense  was  committed  out  of 
his  jurisdiction.     Miller  v.  (Trice,  44  D.  271. 

Want  of  uotice  or  error  in  judgment  as  to 
jurisdiction  does  not  justify  a  justice  in  is- 
suing a  warrant  of  arrest  for  an  offense  com* 
mitted  out  of  his  jurisdiction,  though  they 
may  be  used  in  mitigation  of  damages.     76. 

3.  When  not  civilly  liable.  —  A  justice  of  the 
peace  is  not  liable  in  an  action  at  law  for 
acts  done  judicially  and  within  his  juris- 
diction, unless  he  has  acted  from  impure  or 
corrupt  motives.  Oregory  v.  Brown,  7  D. 
731. 

It  may  be  laid  down  as  a  universal  posi- 
tion which  admits  of  no  exception,  that  for 
a  mere  error  of  judgment  in  the  execution 
of  his  office,  no  action  can  be  maintained 
against  a  judge  of  any  court.  Accordingly, 
an  action  will  not  lie  against  a  justice  of  the 
peace  for  erroneously  entering  judgment, 
and  issuing  execution  against  a  defendant 
upon  the  confession  of  judgment  by  a  co-de- 
fendant.   LiUlt  v.  Moore,  7  D.  574. 

Where  a  magistrate,  acting  as  such,  has 

Ceral  jurisdiction  of  the  subject-matter, 
mistakes  the  law,  he  cannot  be  sued  for 
an  illegal  act,  without  previous  notice  under 
the  statute.  Accordingly,  — held,  that  with- 
out such  notice  a  magistrate  who  had  com- 
mitted a  person  for  traveling  on  Sunday 
could  not  be  sued,  though  the  commitment 
was  unauthorized.  Jones  v.  Hughes,  9  D. 
364. 

A  justice  acts  ministerially  in  issuing 
process  at  the  request  of  a  party,  and  is 
justified  in  issuing  any  process  within  his 
jurisdiction  which  is  demanded  by  such 
party,  provided  he  acts  in  good  faith.  Rogers 
v.  MuUiner,  22  D.  546. 

Unless  a  justice  acts  mala  fide  in  issuing  a 
warrant,  without  oath,  against  a  freeholder, 
he  is  not  liable  for  false  imprisonment,     lb. 

Acts  of  a  justice  required  to  be  performed 
by  him  from  the  beginning  to  the  end  of  a 
suit  are  judicial,  and  involve  only  that  re- 
sponsibility which  attends  all  judicial  offi- 
cers.     Wertheimer  v.  Howard,  77  D.  623. 

A  justioe  aots  in  a  judicial  and  not  min- 
isterial capacity  in  issuing  execution,  and 
he  is  therefore  not  liable  in  an  action  for 
damages  for  loss  occasioned  by  his  failure  to 
make  the  writ  returnable  in  the  proper  time. 
lb. 

The  refusal  to  grant  an  appeal  is  a  judi- 
cial act,  and  a  justice  is  not  liable  to  an  ac- 
tion for  such  refusal,  though  erroneous. 
Jordan  v.  Hanson,  6  R.  508. 

Justices  of  the  peace,  ex  officio  county 
court,  are  not  liable  in  a  civil  action  for  an 
alleged  wrongful  and  malicious  refusal  to 
approve  a  collector's  bond.  Baku  v.  Simp- 
ton,32IL  600. 
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Unless  a  cause  is  tried  at  the  appointed 
time,  or  within  one  hour,  as  a  general  rule, 
such  omission  amounts  to  a  continuance, 
and  the  cause  is  out  of  court.  Hunt  v.  Wick- 
wire,  25  D.  545. 

If  the  justice  is  encaged  at  the  hour  in 
trying  another  cause,  which  occupies  him  till 
after  the  time,  it  is  a  good  reason  for  the 
delay,  and  he  may  proceed,  if  he  does  so,  as 
toon  as  possible  after  his  other  official  en- 
gagements are  disposed  of.    lb. 

Where  a  cause  in  the  justice's  court  is  ad- 
journed until  one  o'clock  of  a  certain  after- 
noon, and  the  justice  is  detained  by  other 
official  duties  until  after  fire  o'clock  of  the 
same  day,  up  to  which  time  the  defendant 
had  waited,  the  justice  may  proceed  with 
the  trial,  although  the  defendant  has  de- 
parted,   lb. 

90.  Rule*  of  pleading.  —  Pleadings  in 
justices'  courts  must  be  construed  with  great 
liberality,  and  if  sufficient  facts  are  stated 
to  show  the  nature  of  the  claim  or  defense 
relied  upon,  nothing  further  is  required.  To 
authorize  the  reversal  of  a  judgment  for  de- 
fects in  the  pleadings,  the  defects  complained 
of  should  be  such  as  were  calculated  to  mis- 
lead the  adverse  party,  Stuart  v.  Lander, 
76  D.  538. 

Filing  with  a  Justice  a  bank  note  upon 
which  the  defendant's  name  nowhere  ap- 
pears is  not  such  a  filing  of  the  cause  of  ac- 
tion as  is  required  by  the  Arkansas  statute, 
and  is  not  sufficient  to  give  the  court  juris- 
diction.    Levy  v.  Shurman,  42  D.  690. 

On  overruling  a  demurrer,  a  justice  has 
discretion  to  allow  the  defendant  to  plead; 
but  should  such  discretion  be  abused,  the 
court  of  common  pleas  ought  to  interfere. 
Sloan  v.  Case,  25  D.  569. 

21.  The  justice's  docket.  —  Entries 
made  by  a  justice  upon  his  docket,  appar- 
ently in  his  individual  capacity,  ana  ex- 
planatory of  prior  entries  made  in  his  official 
capacity,  as,  for  instance,  of  a  prior  entry  of 
payment  of  judgment,  are  not  evidence  in 
themselves,  and  cannot  be  heard  to  control 
such  prior  entries.  Beach  v.  Bottford,  40  D. 
45. 

Entry  of  the  judgment  in  the  docket  is 
evidence  of  the  judgment,  but  is  not  the 
judgment  itself.  Hickey  v.  Hinsdale,  77  D. 
450. 

A  statute  requiring  entry  of  judgment  in 
the  docket  of  the  justice  is  directory  merely. 
lb. 

The  docket  is  the  best  evidence  of  judg- 
ment, but  if  it  has  not  been  entered,  the 
minutes  or  memoranda  of  the  justice,  made 
at  the  time  of  giving  judgment,  and  filed 
with  the  papers  in  the  cause,  are,  when 
proved  by  the  justice,  competent  evidence  of 
the  judgment.  lb. 
22.    Amendments    to   proceedings   In 

I'ustices'  courts  should  be  allowed  with  great 
iberality.    JoJinston  v.  Fessler,  32  D.  738. 


23.  Rendition  and  entry  of  judg- 
ment. —  A  judgment  entered  by  a  justice, 
by  virtue  of  a  statutory  authority,  must  show 
that  the  requirements  of  the  statute  h*ve 
been  complied  with,  and  if  it  fails  in  this,  is 
void.    Beach  v.  Botsford,  40  D.  45. 

A  justice  being  required  by  statute  to 
render  judgment  within  a  given  time  can- 
not do  so  afterwards.  If  required  to  render 
judgment  immediately  after  receiving  the 
verdict,  he  has  no  authority  to  render  it  the 
next  day  thereafter.  StbUy  v.  Howard,  45 
D.  448. 

Taxing  costs  is  a  judicial  met,  and  there- 
fore a  justice  who  does  not  render  judgment 
for  costs  within  the  time  allowed  him  to  ren- 
der judgment  cannot  do  so  afterwards.    IK 

A  justice's  judgment  must  be  authenti- 
cated by  some  record,  and  no  offset  can  be 
given  to  one  never  actually  entered.  Bents* 
way  v.  Bond,  54  D.  147. 

A  justice  may  give  judgment  before  the 
return  day  of  his  process,  if  parties  vol- 
untarily appear  and  proceed  to  a  hearing. 
Barber  v.  Chandler,  55  D.  533. 

A  judgment  rendered  "  for  the  plaintiff," 
by  a  justice  of  the  peace,  is  necessarily  im- 
plied and  understood  to  be  against  the  de- 
fendant named  in  all  the  other  proceedings 
in  the  case.     Titus  v.  Whitney,  31  D.  228. 

A  justice's  judgment  in  an  action  in  which 
there  were  several  defendants  is  valid  as  a 
judgment  against  them  all,  though  the  in- 
dorsement upon  the  warrant  indicated  merely 
that  the  judgment  was  "in  favor  of  plain- 
tiff," without  specif ying  whether  it  was 
against  all  the  defendants  or  only  a  portion 
of  them.     Parker  v.  Swan,  34  D.  619. 

A  judgment  of  a  justice  in  an  action  of 
book  debt  upon  the  defendant's  default, 
"  that  the  plaintiff  recover  of  the  defendant 
the  sum  of  five  dollars  damages,  and  his  costs 
of  suit,"  is  sufficient.  Fox  v.  Hoyt,  31  D.  760. 

The   term    "defendants,"  in  a  justice's 

judgment  "against  the  defendants,    means 

those  defendants  only  on  whom  process  was 

served,   and  who    were    before  the  court. 

WincJttster  v.  Beardin,  51  D.  702. 

A  judgment  of  a  justice  is  sufficiently  cer- 
tain and  definite,  where,  after  stating  the 
names  of  the  parties,  the  cause  of  action,  the 
amount  claimed,  the  manner  in  which 
the  cause  came  before  him,  and  the  meeting 
of  the  parties,  by  their  counsel,  it  sets  forth 
that,  "after  hearing  all  the  testimony  on 
both  sides,  it  is  believed  that  the  plaintiff  is 
entitled  to  seventy-five  dollars  debt,  and 
cost  of  suit,  which  is  taxed  as  follows.* 
Stowers  v.  Afflledge,  63  D.  434. 

A  judgment  of  a  justioe  need  not  show 
whether  it  be  for  debt  or  damages.  Pleadings 
ore  tenus  before  justices  will  be  liberally  con- 
strued.    HorUm  v.  OritchJUld,  65  D.  701. 

24.  Effect  of  judgment  by  confes- 
sion. —  Defendant  s  appearance  and  oral 
admission  of  the  cause  of  action,  for 


JUSTICE  OP  THE  PEACE,  III,  2. 


1101 


For  Index  to  Votes  in  American  Decisions  and  American  Reports*  see  Volume  I. 


the  plaintiff  declares,  authorize  the  entry  of 
judgment  against  him,  where  the  action  is 
commenced  by  due  service  of  process.  The 
statute  requires  a  written  confession  signed 
by  the  defendant  only,  where  the  parties 
appear  without  process.  Grouse  v.  Derby- 
thire.  82  D.  51. 

The  defendant  may  confess  Judgment  by 
agent  before  a  justice  on  the  day  before  the 
summons  is  legally  returnable.  Barber  v. 
Chandler,  65  D.  533. 

Jurisdiction  of  a  justice  to  enter  a  judg- 
ment by  confession  is  not  shown  where,  from 
the  record,  it  does  not  appear  that  suit 
was  commenced  by  the  plaintiff  against  the 
defendants,  or  that  the  defendants  volun- 
tarily appeared  before  the  justice,  or  that  he 
ever  saw  them,  or  that  any  written  confes- 
sion signed  by  the  defendants  in  the  presence 
of  the  justice,  or  of  one  or  more  competent 
witnesses,  was  before  him,  nor  what  the 
cause  of  action  was  upon  which  judgment 
was  rendered.    Spear  v.  Carter,  48  D.  688. 

A  confession  of  judgment  in  writing 
signed  by  the  parties  does  not  make  out  a 
prima  fade  case  of  jurisdiction  of  the  justice 
to  enter  judgment  by  confession.    lb. 

Consent  of  the  parties  will  not  confer  ju- 
risdiction upon  a  justice,  particularly  as  to 
the  subject-matter  to  be  determined;  and 
where  jurisdiction  is  unqualifiedly  withheld 
by  statute,  even  consent  or  the  confession  of 
a  judgment  will  not  render  the  proceedings 
valid,  though  it  would  take  away  a  mere 
*rror;  consequently  a  justice  can  render 
Judgment  by  confession  only  in  those  eases 
he  has  jurisdiction  to  try.     lb. 

A  judgment  of  a  justice  upon  confession  of 
one  of  two  defendants  is  void  as  to  the  de- 
fendant who  did  not  confess  judgment,  and 
a  sale  of  his  property  thereunder  conveys  no 
title  to  the  purchaser,  when  the  judgment 
does  not  specify  against  which  defendant  it 
was  rendered,  ana  shows  that  it  was  ren- 
dered against  one  only.  KoeekUpt  v.  Book, 
69  D.  133. 

The  Maryland  aet  of  1831  rests  upon  the 
assumption  that  there  is  an  actual  judgment 
against  the  party  whose  estate  is  sought  to 
be  divested;  and  it  is  unnecessary  for  such  a 
party  to  appear  and  resist  proceedings  in  the 
county  court  for  the  ratification  of  a  sale,  as 
they  cannot  create  a  judgment  where  none 
existed.     lb. 

Ratification,  under  that  act,  of  a  sale 
antler  a  judgment  is  conclusive  only  of  the 
notice  required  to  be  given,  and  ef  the 
manner  of  sale,  and  is  not  conclusive  as  to 
the  question  of  fraud  or  surprise  in  rendering 
the  judgment.     lb. 

95.  Transcripts  and  docketing.—- An 
exemplification  of  a  transcript  of  a  justice's 
judgment,  filed  in  the  clerk's  office,  and  of 
the  entry  of  the  judgment  thereon  in  the 
proper  book,  is  evidence  of  such  filing  and 
entry.     TuUU  v.  Jackson,  21  D.  306. 


Judgment  duly  entered  by  the  clerk  on 
the  filing  of  such  transcript  is  sufficient, 
prima  fade,  to  support  the  title  of  &  bona  fide 
purchaser  at  an  execution  sale  thereon,  with- 
out showing  that  the  justice  had  jurisdiction 
to  render  the  original  judgment.    lb, 

Suoh  transcript,  filed  in  the  county  clerk's 
office,  is  sufficient,  though  it  does  not  show 
that  the  justice  had  jurisdiction.  Jackson  v. 
Rowland,  22  D.  557. 

Failure  to  comply  with  the  statute  requir- 
ing plaintiff  to  have  a  return  of  nulla  bona 
made  upon  an  execution,  taken  out  oh  a  judg- 
ment rendered  by  a  justice,  before  he  can 
claim  to  have  a  transcript  of  the  judgment 
filed  in  the  eircuit  court,  cannot  affect  the 
rights  of  strangers  when  brought  up  in  a  col- 
lateral proceeding,  and  can  only  be  taken 
advantage  of  by  the  defendant  in  the  judg- 
ment in  a  direct  proceeding.  Jordan  v. 
Bradshaw,  65  D.  419. 

The  act  establishing  the  court  of  common 
pleas  in  city  of  Hannibal  required  transcript 
of  justice's  judgment  to  be  filed  in  clerk's 
office  both  of  the  Marion  circuit  court  and  of 
the  Hannibal  court  of  common  pleas,  before 
it  should  become  a  lisn.  and  before  an  execu  • 
tion  should  be  issued  thereon  by  the  clerk  of 
the  latter  court.  Carr  v.  Youse,  90  D.  470. 

96.  Actions  on  judgments."  —  An 
action  will  lie  on  a  judgment  obtained  in 
a  justice's  court  in  California,  even  when  the 
time  within  which  an  execution  could  be 
issued  on  such  judgment  has  expired, 
judgments  being  contracts  within  the  mean- 
ing of  the  act  conferring  on  justices'  courts 
jurisdiction  over  actions  on  contracts,  where 
the  amount  in  dispute  does  not  exceed  the 
constitutional  limits.  Stuart  v.  Lander,  76 
D.  633. 

97.  Impeaching  judgment,  gener- 
ally.—  A  judgment  of  a  justice  who  has 
jurisdiction  of  the  parties  and  the  subject- 
matter  is  presumed  to  be  valid,  and  is  valid, 
even  though  erroneous,  until  it  is  reversed. 
Hendrickson  v.  St  Louis  etc  R.  R.  Co.,  84  D. 

i76. 

Judgment  of  a  justice's  court  for  a  penalty, 
in  a  sum  within  its  jurisdiction,  imposed  by 
an  unconstitutional  statute,  is  not  void,  but 
merely  erroneous,  and  may  be  corrected  by 
an  appeal  to  the  circuit  court;  in  such  a  case 
the  magistrate  has  a  right  to  adjudicate,  and 
to  decide  whether  the  statute  under  which 
such  penalty  is  claimed  is  valid  or  void. 
Arnold  v.  Shcilds,  30  D.  669. 

The  circuit  court,  in  such  a  case,  cannot 
interpose  by  writ  of  prohibition,  but  can  re- 
lieve the  complaining  party  by  appeal  only. 
lb. 

98.  Collateral  impeachment. —Rec- 
ord of  a  justice  of  the  peace  is  as  conclusive 
as  that  of  any  other  court.  It  can  be  tried 
by  inspection  only,   and  is  conclusive    of 

*  Judgment  of  justices,  how  pleaded,  see  note. 
27  D.  14*160. 
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every  fact  stated  therein,  until  regularly 
set  aside.  Spaulding  v.  CliambcrUn,  36  D. 
358;  Mitchell  v.  Hawley,  47  D.  260. 

The  judgment  of  the  justice  determines 
the  respective  rights  of  the  parties  to  the 
controversy,  and  neither  party  can,  in  a 
subsequent  action  to  enforce  it,  deny  or  con- 
test  the  matter  of  fact  ascertained  by  it.  It 
is  then  rts  aajudicata.  Ludwick  v.  Fair,  47 
D.  333. 

A  judgment  of  a  justice  is  a  judicial  pro- 
ceeding, within  section  1  of  article  4  of  the 
United  States  constitution;  and  being  made 
in  one  state,  is  as  conclusive  between  par* 
ties  and  privies  thereto,  though  living  in 
another  state,  as  a  judgment  of  the  highest 
oourt  of  record.  Carpenter  v.  Pier,  73  D. 
286. 

Justices'  courts  being  created  by  the  con- 
stitution, with  defined  jurisdiction,  and  hav- 
ing exclusive  jurisdiction  within  the  defined 
limits,  their  judgments  cannot* be  collater- 
ally attacked  as  void,  although  the  record 
does  not  show  all  the  facts  necessary  to  con- 
fer jurisdiction.  Williams  v.  Ball,  36  R. 
730;  Billings  v.  Russell,  62  D.  330. 

If  a  court  of  limited  juritdiction  issues 
illegal  process,  or  takes  cognizance  of  a 
cause  without  having  jurisdiction  of  the 
person  of  the  defendant,  the  proceedings  are 
void,  and  if  the  magistrate  attempts  to  en- 
force the  judgment  or  decision,  he  is  a  tres- 
passer, and  the  party  affected  may  show 
collaterally  that  the  magistrate  had  not 
jurisdiction  of  his  person  at  the  time  of  pro- 
nouncing such  judgment  or  decision.  Bige- 
law  v.  Stearns,  10  D.  1S9. 

29.  Opening  and  vacating:.  —  The 
remedy  against  an  erroneous  judgment  of  a 
justice  of  peace  is  to  have  it  reviewed  di- 
reotly  by  the  justice,  or  by  application  to 
the  court  to  set  it  aside.  Barber  v.  Chan' 
dler,  65  D.  533. 

A  judgment  rendered  by  a  justice  after 
he  has  lost  jurisdiction  of  the  cause  is  void. 
CrandaU  v.  Bacon,  91  D.  451. 

30.  Justices'  execution,  —  Justices' 
judgments  are  not  embraced  by  the  terms 
of  the  statute  5  George  II.,  chapter  7,  it 
seems,  and  therefore  executions  thereon  can- 
not be  levied  on  realty.  Coombs  v.  Jordan, 
22  D.  236. 

A  judgment  of  a  justice  may  be  filed  in 
the  clerk  s  office,  so  as  to  create  a  lien  upon 
the  lauds  of  the  judgment  debtor,  at  any 
time  after  it  has  been  rendered,  but  the  lien 
cannot  be  enforced  until  execution  against 
the  goods  has  been  returned  unsatisfied. 
Winctand  v.  Coonce,  32  D.  320. 

A  justice  may,  by  parol,  authorize  another 
to  issue  execution  in  his  name,  the  issuance 
of  execution  being  merely  a  ministerial  act. 
Kyle  v.  Eoans*  37  I).  705. 

An  entry  of  payment  of  a  judgment  made 
by  a  justice  upon  his  docket,  in  his  official 
capacity,  is  pnma  facie  evidence  of  the  fact 


of  payment,  and  to  justify  an  execution 
issued  at  a  subsequent  date,  the  party  claim* 
ing  under  the  execution  must  show  that  the 
entry  was  erroneous.  Beach  v.  Botsford,  40 
D.  46. 

Proceedings  in  the  county  court  upon  the 
return  of  a  levy  of  an  execution  of  a  justice  s 
judgment  are  a  judicial  proceeding,  and  are 
conclusive  until  reversed.  Burke  v.  Elliott, 
42  D.  142. 

The  rendering  of  judgment  in  a  county 
court  on  the  return  of  a  justice's  execution 
levied  on  land  imports  that  the  requisite 
notice  has  been  duly  given,     /6. 

A  judgment  before  a  justice  against  prop- 
erty, without  service  on  the  person,  affects 
that  property  only.  No  execution  can  issue 
on  it  against  other  property,  or  the  person 
of  the  defendant,  for  any  balance.  Pelton  v. 
Plainer,  42  D.  197. 

Execution  issued  by  a  justice,  and  not 
returnable  according  to  law,  as  where  it  is 
returnable  in  sixty  days  instead  of  ninety, 
is  absolutely  void,  and  not  merely  erro- 
neous. It  is  otherwise  with  writs  issued  by 
courts  of  general  jurisdiction.  Btevene  v, 
Chouteau,  49  D.  92. 

A  constable  is  protected  in  the  execution 
of  process  of  a  justice  which  shows  upon  its . 
face  that  the  justice  had  jurisdiction  of  the 
subject-matter,  when  nothing  appears  to  ap- 
prise him  that  he  had  not  jurisdiction  also 
of  the  person.  McDonald  v.  Wilkit,  64  D. 
423. 

A  justice  may  renew  execution  from  time 
to  time,  under  the  New  York  Revised  Stat- 
utes, so  as  to  keep  it  alive  more  than  two 
years,  though  he  cannot  issue  one  anew  after 
two  years  have  expired.  Morse  v.  Ooold,  62 
D.  103. 

A  justice  issuing  execution  on  a  judgment 
within  the  time  allowed  for  appeal  must 
revoke  the  execution  if  the  appeal  is  after- 
wards taken.  O'Donnell  v.  Multin,  67  D. 
458. 

An  execution  showing  that  the  judgment 
under  which  it  was  issued  was  recovered 
"  before  G.  S.  M.,"  without  stating  that  he 
was  a  justice  of  the  peace,  would  not  be  ab- 
solutely void  in  the  hands  of  a  constable,  so 
as  to  enable  him  to  protect  himself  from  lia- 
bility on  his  bond,  for  improper  or  negligent 
treatment  of  property  seized  or  levied  upon 
by  virtue  thereof.  Dean  v.  Ooddard,  81  D. 
433. 

31.  Body  executions. — A  justice  of 
the  peace  cannot  issue  execution  against  the 
body  of  defendant,  under  the  Illinois  statute, 
upon  a  judgment  founded  upon  contract,  be- 

'  foro  an  execution  has  been  returned  unsatis- 
fied against    his   property.      McDonald  v. 
Willde,  54  D.  423. 

3.  Procedure  in  Criminal  Cases. 

32.  Power  of  justice  as  committing 
magistrate.  —A  magistrate  has  no  author* 
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ity  to  order  an  offender  to  be  imprisoned 
until  he  pay  a  fine  or  be  otherwise  discharged 
by  due  course  of  law,  in  a  case  where  the 
law  only  authorizes  the  magistrate  to  sen- 
tence the  offender  to  stand  committed  for 
thirty  days  in  default  of  payment  of  the  fine. 
Oumty  v.  TvfU,  68  D.  777. 

A  statute  authorizing  a  justice  of  the 
peace  to  commit  to  the  industrial  school  any 
minor  under  seventeen,  on  a  complaint  of 
crime  in  respect  to  which  the  justice  has 
jurisdiction  only  to  take  bail,  is  unconstitu- 
tional    Stale  v.  Bay,  56  R.  529. 

88.  Conduct  of  the  examination.  — 
A  statute  providing  that  a  person  may  plead 
guilty  of  misdemeanor  before  a  justice,  with- 
out indictment  or  trial  by  jury,  is  constitu- 
tional, such  statute  not  being  compulsory  on 
the  defendant    MeOinnis  v.  State,  49  D.  697. 

A  justice  has  jurisdiction  in  a  case  of 
assault  to  take  a  plea  of  guilty  under  the 
Tennessee  act,  giving  jurisdiction  of  misde- 
meanors, except  "where  the  offense  is  pun- 
ishable expressly  by  both  fine  and  imprison- 
ment," although  at  common  law  assault  may 
be  punished  by  fine  and  imprisonment.     lb. 

IV.   Appeals  from  Justices'  Courts. 

84.  Appellate  jurisdiction  aw  de- 
pendent on  amount.  —  The  jurisdiction 
of  an  appellate  court  on  appeal  from  a  jus- 
tice's court  is  no  greater  than  that  of  the 
justice's  court    People  v.  Skinner,  54  D.  432. 

The  appellate  court  must  dismiss  a  suit 
appealed  from  a  justice's  court,  whenever  it 
appears  that  the  justice  had  no  jurisdiction. 
lb. 

A  judgment  for  a  sum  within  the  juris- 
diction of  the  justice  shows  prima  facie  his 
jurisdiction  in  that  respect.     lb. 

A  verdict  for  a  sum  beyond  the  jurisdic- 
tion of  a  justice,  rendered  on  appeal  from  a 
justice's  court,  shows  prima  facie  that  the 
case  was  not  within  the  jurisdiction  of  the 
justice,     fb. 

Plaintiff  cannot,  by  remitting  a  portion  of 
the  verdict,  confer  jurisdiction  upon  the 
appellate  court,     lb. 

The  appellate  judge  may  decline  to  regard 
a  verdict  in  excess  of  the  jurisdiction  of  the 
justice  as  a  conclusive  test  of  jurisdiction, 
and  need  not  dismiss  the  case,  but  he  has  no 
authority  to  determine  the  amount  of  in- 
debtedness, except  on  the  question  of  juris- 
diction,   lb. 

The  verdict  on  appeal  from  a  justice's 
court  being  in  excess  of  the  jurisdiction 
thereof,  plaintiff  should  move  for  a  new 
trial.     Pi. 

35.  What  questions  are  involved.  — 
The  judgment  of  the  district  court  revising  a 
magistrates  judgment  upon  its  merits  is 
without  authority,  and  void.  Horan  v. 
Wahrmbergtr,  58  D.  145. 

Where  suit  was  originally  brought  before 
a  justice  of  peace,  and  on  appeal  the  parties  j 


went  to  trial  without  objection,  on  a  decla- 
ration for  "money  had  and  received,"  all 
objections  to  the  form  of  action  or  jurisdic- 
tion of  the  justice  are  considered  as  having 
been  waived.  Woodrmg  v.  Forks  Township, 
70  D.  134. 

86.  Intendments.  —  A  recital  in  the 
record  of  a  justice  that  "the  parties  were 
duly  notified  "  is  sufficient  to  sustain  a  judg- 
ment by  default,  without  stating  the  facts 
necessary  to  constitute  a  legal  notice.  Fox 
v.  Hoytf  3]  D.  760. 

87.  What  errors  will  be  disregarded. 

—  The  county  court  may,  on  appeal  from  a 
justice's  court,  modify  the  judgment  accord- 
ing to  the  justice  of  the  case,  without  regard 
to  technical  errors.  BrowneU  v.  Winnie,  86 
D.  314. 

88*  Dismissal.  —  A  party  appealing 
from  a  justice's  judgment  cannot  move  to 
dismiss  the  appeal  in  the  appellate  court  on 
the  ground  that  the  certificate  of  the  justice 
to  his  transcript  is  defective.  Stovxrs  v. 
Milledge.  63  D.  434. 

89.  Costs.  —  An  apportionment  of  costs 
under  the  Illinois  statute,  in  case  of  an  ap- 
peal from  a  judgment  of  a  justice,  is  whom 
discretionary  with  the  circuit  court,  which 
must  take  a  view  of  the  whole  case,  ascertain 
where  the  justice  of  it  is,  and  so. apportion 
the  costs.     Beckman  v.  Kreamer,  92  D.  146. 

40.  New  trial  in  the  appellate  court. 

—  A  district  court  of  Iowa  may,  upon  appeal 
from  a  justice's  court,  refuse  to  grant  a  new 
trial  and  refuse  a  trial  by  jury.  Santo  v. 
State,  63  D.  4S7. 

JUSTIFIABLE  HOMICIDE. 

What  is,  see  Homicide,  16. 

JUSTIFICATION. 

In  action  for  false  imprisonment,  see  Falsi 

Imprisonment,  4. 
In  action  for  wrongful  arrest,  see  Arrest* 

26. 
Of  assault,  see  Assault,  10. 
Of  libel,  proof  of,  see  Ltbel,  19. 
Of  libel,  what  amounts  to,  see  Libel,  4. 
Plea  of,  see  Slaxdrr,  23,  24, 

KIDNAPING. 

Fugitive  from  justice,  see  Extradition,  IS. 

See  also  Abduction. 

KLEPTOMANIA. 

Defense  of,  see  Insane  Persons,  31. 

KNOWLEDGE. 

Of  president,  when  imputed  to  corporation, 

see  Corporations,  159. 
Opinion  of  juror  based  upon,  see  Trial,  147. 

LABOR. 

Duty  to  abstain  from,  on  Sunday,  see  Sun* 

DAT,   11. 

On  the  highway,  see  Highways,  2ft, 
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every  fact  stated  therein,  until  regularly 
set  aside.  Spaulding  v.  CJiamberlin,  36  D. 
358;  MUduU  v.  Hawley,  47  D.  260. 

The  judgment  of  the  justice  determines 
the  respective  rights  of  the  parties  to  the 
controversy,  and  neither  party  can,  in  a 
subsequent  action  to  enforce  it,  deny  or  con- 
test the  matter  of  fact  ascertained  by  it.  It 
is  then  res  odjudkata*  Ludwick  v.  Fair,  47 
D.  333. 

A  judgment  of  a  justice  is  a  judicial  pro- 
ceeding, within  section  1  of  article  4  of  the 
United  States  constitution;  and  being  made 
in  one  state,  is  as  conclusive  between  par- 
ties and  privies  thereto,  though  living  in 
another  state,  as  a  judgment  of  the  highest 
court  of  record.  Carpenter  v.  Pier,  73  D. 
286. 

Justices'  courts  being  created  by  the  con- 
stitution, with  defined  jurisdiction,  and  hav- 
ing exclusive  jurisdiction  within  the  defined 
limits,  their  judgments  cannot* be  collater- 
ally attacked  as  void,  although  the  record 
does  not  show  all  the  facts  necessary  to  con- 
fer jurisdiction.  Williams  v.  Ball,  36  R. 
730;  Billings  v.  Russell,  62  D.  330. 

If  a  court  of  limited  jurisdiction  issues 
illegal  process,  or  takes  cognizance  of  a 
cause  without  having  jurisdiction  of  the 
person  of  the  defendant,  the  proceedings  are 
void,  and  if  the  magistrate  attempts  to  en- 
force the  judgment  or  decision,  he  is  a  tres- 
passer, and  the  party  affeoted  may  show 
collaterally  that  the  magistrate  had  not 
jurisdiction  of  his  person  at  the  time  of  pro- 
nouncing such  judgment  or  decision.  Bige- 
tow  v.  Stearns,  10  D.  1S9. 

29.  Opening  and  vacating*.  —  The 
remedy  against  an  erroneous  judgment  of  a 
justice  of  peace  is  to  have  it  reviewed  di- 
reotly  by  the  justice,  or  by  application  to 
the  court  to  set  it  aside.  Barber  v.  Chan" 
dler,  65  D.  533. 

A  judgment  rendered  by  a  justice  after 
he  has  lost  jurisdiction  of  the  cause  is  void. 
CrandaU  v.  Bacon,  91  D.  451. 

30.  Justices*  execution.  —  Justices' 
judgments  are  not  embraced  by  the  terms 
of  the  statute  5  George  II.,  chapter  7,  it 
seems,  and  therefore  executions  thereon  can- 
not be  levied  on  realty.  Coombs  v.  Jordan, 
22  D.  236. 

A  judgment  of  a  justice  may  be  filed  in 
the  clerk  s  office,  so  as  to  create  a  lien  upon 
the  lauds  of  the  judgment  debtor,  at  any 
time  after  it  has  been  rendered,  but  the  lien 
caouot  be  enforced  until  execution  against 
the  goods  has  been  returned  unsatisfied. 
Winetand  v.  Coonce,  32  D.  320. 

A  justice  may,  by  parol,  authorize  another 
to  issue  execution  in  his  name,  the  issuance 
of  execution  being  merely  a  ministerial  act. 
Kyle  v.  Evans,  37  D.  705. 

An  entry  of  payment  of  a  judgment  made 
by  a  justice  upon  his  docket,  in  his  official 
capacity,  is  prima  facie  evidence  of  the  fact 


of  payment,  and  to  justify  an  execution 
issued  at  a  subsequent  date,  the  party  claim* 
ing  under  the  execution  must  show  that  the 
entry  was  erroneous.  Beach  ▼.  Botsford,  40 
D.  45. 

Proceedings  in  the  county  court  upon  the 
return  of  a  levy  of  an  execution  of  a  justice's 
judgment  are  a  judicial  proceeding,  and  are 
conclusive  until  reversed.  Burlx  v.  EUioiL 
42  D.  142. 

The  rendering  of  judgment  in  a  county 
court  on  the  return  of  a  justice's  execution 
levied  on  land  imports  that  the  requisite 
notice  has  been  duly  given.     76. 

A  judgment  before  a  justice  against  prop- 
erty, without  service  on  the  person,  affects 
that  property  only.  No  execution  can  issue 
on  it  against  other  property,  or  the  person 
of  the  defendant,  for  any  balance.  PeUon  v. 
Plainer,  42  D.  197. 

Execution  issued  by  a  justice,  and  not 
returnable  according  to  law,  as  where  it  is 
returnable  in  sixty  days  instead  of  ninety, 
is  absolutely  void,  and  not  merely  erro- 
neous. It  is  otherwise  with  writs  issued  by 
courts  of  geueral  jurisdiction.  8tevens  v. 
Chouteau,  49  D.  92. 

A  constable  is  protected  in  the  execution 
of  process  of  a  justice  which  shows  upon  its . 
face  that  the  justice  had  jurisdiction  of  the 
subject- matter,  when  nothing  appears  to  ap- 
prise him  that  he  had  not  jurisdiction  also 
of  the  person.  McDonald  v.  Wiliae,  64  D. 
423. 

A  justice  may  renew  execution  from  time 
to  time,  under  the  New  York  Revised  Stat- 
utes, so  as  to  keep  it  alive  more  than  two 
years,  though  he  cannot  issue  one  anew  after 
two  years  have  expired.  Morse  v.  Ooold,  62 
D.  103. 

A  justice  issuing  execution  on  a  judgment 
within  the  time  allowed  for  appeal  must 
revoke  the  execution  if  the  appeal  is  after- 
wards taken.  O'DonneU  v.  MuUin,  67  D. 
458. 

An  execution  showing  that  the  judgment 
under  which  it  was  issued  was  recovered 
44 before  G.  S.  M.,"  without  stating  that  he 
was  a  justice  of  the  peace,  would  not  be  ab- 
solutely void  in  the  hands  of  a  constable,  so 
as  to  enable  him  to  protect  himself  from  lia- 
bility on  his  bond,  for  improper  or  negligent 
treatment  of  property  seised  or  levied  upon 
I  by  virtue  thereof.  Dean  v.  Ooddard,  81  D. 
433. 

31.  Body  executions.  —  A  justice  of 
the  peace  cannot  issue  execution  against  the 
body  of  defendant,  under  the  Illinois  statute, 
upon  a  judgment  founded  upon  contract,  be- 
foro  an  execution  has  been  returned  unsatis- 
fied against  his  property.  McDonald  v. 
Wilhe,  54  D.  423. 

3.  Procedure  in  Criminal  Cases. 

82.  Power  of  justice  as  committing 
magistrate.  — A  magistrate  has  no  author- 
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ity  to  order  an  offender  to  be  imprisoned  I  went  to  trial  without  objection,  on  a  deela* 


until  he  pay  a  fine  or  be  otherwise  discharged 
by  due  coarse  of  law,  in  a  case  where  the 
law  only  authorises  the  magistrate  to  sen- 
tence the  offender  to  stand  committed  for 
thirty  days  in  default  of  payment  of  the  fine. 
Ourney  v.  Titfts,  68  D.  777. 

A  statute  authorizing  a  justice  of  the 
peace  to  commit  to  the  industrial  school  any 
minor  under  seventeen,  on  a  complaint  of 
crime  in  respect  to  which  the  justice  has 
jurisdiction  only  to  take  bail,  is  unconstitu- 
tional.    Stat*  v.  /fay,  56  R.  529. 

83.  Conduct  of  the  examination.  — 
A  statute  providing  that  a  person  may  plead 
guilty  of  misdemeanor  before  a  justice,  with- 
out indictment  or  trial  by  jury,  is  constitu- 
tional, such  statute  not  being  compulsory  on 
the  defendant.    McOinnis  v.  State,  49  D.  697. 

A  justice  has  jurisdiction  in  a  case  of 
assault  to  take  a  plea  of  guilty  under  the 
Tennessee  act,  giving  jurisdiction  of  misde- 
meanors, except  "where  the  offense  is  pun- 
ishable expressly  by  both  fine  and  imprison- 
ment," although  at  common  law  assault  may 
be  punished  by  fine  and  imprisonment.     lb. 

IV.   Appeals  from  Justices'  Courts. 

34.  Appellate  jurisdiction  as  de- 
pendent on  amount.  —  The  jurisdiction 
of  an  appellate  court  on  appeal  from  a  jus- 
tice's court  is  no  greater  than  that  of  the 
justice's  court    People  v.  Skinner,  54  D.  432. 

The  appellate  court  must  dismiss  a  suit 
appealed  from  a  justice's  court,  whenever  it 
appears  that  the  justice  had  no  jurisdiction. 
lb. 

A  judgment  for  a  sum  within  the  juris- 
diction of  the  justice  shows  prima  facie  his 
jurisdiction  in  that  respect,     lb. 

A  verdict  for  a  sum  beyond  the  jurisdic- 
tion of  a  justice,  rendered  on  appeal  from  a 
justice's  court,  shows  prima  facie  that  the 
case  was  not  within  the  jurisdiction  of  the 
justice,     lb. 

Plaintiff  cannot,  by  remitting  a  portion  of 
the  verdict,  confer  jurisdiction  upon  the 
appellate  court.     lb. 

The  appellate  judge  may  decline  to  regard 
a  verdict  in  excess  of  the  jurisdiction  of  the 
justice  as  a  conclusive  test  of  jurisdiction, 
and  need  not  dismiss  the  case,  but  he  has  no 
authority  to  determine  the  amount  of  in- 
debtedness, except  on  the  question  of  juris- 
diction,   lb. 

The  verdict  on  appeal  from  a  justice's 
court  being  in  excess  of  the  jurisdiction 
thereof,  plaintiff  should  move  for  a  new 
trial.     Pk 

35.  What  questions  are  involved.  — 
The  judgment  of  the  district  court  revising  a 
magistrate's  judgment  upon  its  merits  is 
without  authority,  and  void.  Horan  v. 
Wahrenbtrgtr,  58  D.  145. 

Where  suit  was  originally  brought  before 
a  justice  of  peace,  and  on  appeal  the  parties 


ration  for  "money  had  and  received,*'  all 
objections  to  the  form  of  action  or  jurisdic- 
tion of  the  justice  are  considered  as  having 
been  waived.  Woodring  v.  Forks  Townships 
70  D.  134. 

86.  Intendments.  — -  A  recital  In  the 
record  of  a  justice  that  "the  parties  were 
duly  notified  "  is  sufficient  to  sustain  a  judg- 
ment by  default,  without  stating  the  facts 
necessary  to  constitute  a  legal  notice.  Fox 
v.  Hoyt,  31  D.  760. 

87.  What  errors  will  be  disregarded. 

—  The  county  court  may,  on  appeal  from  a 
justice's  court,  modify  the  judgment  accord- 
ing to  the  justice  of  the  case,  without  regard 
to  technical  errors.  Brownell  v.  Winnie,  86 
D.  314. 

38.  Dismissal.  —  A  party  appealing 
from  a  justice's  judgment  cannot  move  to 
dismiss  the  appeal  in  the  appellate  court  on 
the  ground  that  the  certificate  of  the  justice 
to  his  transcript  is  defective.  Stouxr$  v. 
Milkdge.  63  D.  434. 

39.  Costs.  —  An  apportionment  of  costs 
under  the  Illinois  statute,  in  case  of  an  an* 

Seal  from  a  judgment  of  a  justice,  is  whom 
iscretiouary  with  the  circuit  court,  whicr 
must  take  a  view  of  the  whole  case,  ascertain 
where  the  justice  of  it  is,  and  so.  apportion 
the  costs.     Bechman  v.  Krtamer,  92  V.  146. 

40.  New  trial  in  the  appellate  court. 

—  A  district  court  of  Iowa  may,  upon  appeal 
from  a  justice's  court,  refuse  to  grant  a  new 
trial  and  refuse  a  trial  by  jury.  Santo  v. 
State,  63  D.  4S7. 

JUSTIFIABLE  HOMICIDE. 

What  is,  see  Homicide,  15. 

JUSTIFICATION, 

In  action  for  false  imprisonment,  see  Falsi 

Imprisonment,  4. 
In  action  for  wrongful  arrest,  see  Arrest, 

26. 
Of  assault,  see  Assault,  10. 
Of  libel,  proof  of,  see  Ltbkl,  19. 
Of  libel,  what  amounts  to,  see  Libel,  4. 
Plea  of,  see  Slander,  23,  24. 

KIDNAPING. 

Fugitive  from  justice,  see  Extradition,  IS. 
See  also  Abduction. 

KLEPTOMANIA. 

Defense  of,  see  Insane  Persons,  31. 

KNOWLEDGE. 

Of  president,  when  imputed  to  corporation, 

see  Corporations,  159. 
Opinion  of  juror  based  upon,  see  Trial,  147. 

LABOR. 

Duty  to  abstain  from,  on  Sunday,  see  Sun- 
day, 11. 
On  the  highway,  see  Highways,  2ft. 
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of,  under  lien  laws,  see  Mechanic's 
Lien,  12. 


Effect  of,  generally,  see  Equity,  82. 
Of  applicant  for  new  trial,  see  Nsw  Trial, 
86. 

Of  plaintiff;  effect  of,  on  doctrine  of  Us  pea- 
dens,  see  Ln  Pendens,  9. 

When  defeats  right  to  injunction,  see  Iw- 
junction,  6,  11. 

LAND  LOTTERIES. 
In  Georgia,  see  Lotteries,  & 

LANDLORD  AND  TENANT. 

[Include*  the  nature  and  incident*  of  the  rela- 
tion of  the  parties  to  an  agreement  for  the  hiring 
of  real  property,  and  the  rights  and  obligations 
arising  out  of  the  relation,  Both  as  between  the 
parties  to  such  agreements,  and  as  respects  third 

Krsons.    The  construction,  validity,  and  opere- 
n  of  written  leases  is  mnder  that  title. J 

Action  for  use  and  occupation,  see  also  As- 
sumpsit, 15,  16. 

Competency  of,  as  witnesses,  see  Witnesses, 
46. 

Law  of  fixtures  as  between,  see  also  Fix- 
tuber,  12. 

Measure  of  damages  in  actions  between,  see 
Damages,  23. 

What  constitutes  trespass  as  between,  see 
Trespass,  16. 

What  is  waste  as  between,  see  Waste,  2. 

When  landlord  is  liable  under  civil-damage 
laws,  see  Intoxicating  Liquors,  18. 

8ee  also  Leases. 

L  The  Relation,  how  Constituted  and 
Terminated. 

XL  Rights  and  Obligations  Arising  out 
op  the  Relation. 

LTL  Rent,  and  Remedies  to  Recover  It. 

IV.  Recovery  op  Possession  bt  Land- 
lord. 

L  The  Relation,  how  Constituted  and 

Terminated. 

1.  How  the  relation  niay  be  created. 
— The  relation  of  landlord  and  tenant  can 
exist  only  by  virtue  of  a  contract,  express  or 
implied.     Little  v.  Lwby,  1 1  D.  68. 

An  election  to  set  up  the  relationship  of 
landlord  and  tenant  must  be  reciprocal  if  it 
exist  at  all.    Jackson  v.  Rowland,  22  D.  667. 

The  relation  does  not.  exist  between  a 
mortgagee  and  a  purchaser  from  the  mort- 
gagor, or  between  an  assignee  ef  the  mort- 
gagee and  a  lessee  of  the  mortgagor,    fh. 

Participation  in  profits,  with  a  possession 
which  does  not  exclude  the  owner,  will  not 
of  itself  make  a  lease.  State  v.  Page,  40  D. 
608. 

Possession  to  "manage  and  conduct"  a 
hotel,  for  a  fixed  compensation,  creates  an 
agency,  and  not  a  tenancy.    lb. 


Reports,  see  Volume  I. 

A  reservation  of  rent  is  not  necessary  to 
the  creation  of  a  lease  for  years.    lb. 

Where  the  owner  of  a  farm  and  ferry 
leases  them  by  parol  for  a  year,  the  lessee 
agreeing  to  pay  as  rent  one  half  of  the  profits 
and  proceeds  of  the  farm,  and  one  half  of  the 
receipts  of  the  ferry,  such  lessee  is  the  ten- 
ant, not  the  servant,  of  the  owner,  and  the 
latter  is  not  liable  to  an  action  for  injuries 
caused  to  a  third  person  by  such  tenants 
negligence  in  the  management  of  the  ferry. 
Felkm  v.  Dealt,  64  D.  61. 

An  entry  upon  land  under  a  verbal  con- 
tract of  purchase  does  not  create  a  tenancy 
at  will,  nor  the  relation  of  landlord  and  ten- 
ant between  the  vendor  and  purchaser. 
James  ▼.  Patterson,  65  D.  737. 

Turpentine-trees  may  be  leased.  Rooks  v. 
Moore,  67  D.  669. 

A  lease  of  turpentine-trees  is  created  by  a 
contract  by  which  the  owner  agrees  that 
another  person  may  cultivate  them,  and  dip 
the  trees,  and  have  the  boxes  for  a  year,  and 
the  latter  agrees  to  pay  to  the  owner  one 
fourth  of  the  turpentine.    lb. 

The  relation  of  landlord  and  tenant  is  not 
proved  by  the  mere  production  of  a  lease  in 
evidence,  but  the  entry  of  the  lessee  under 
the  lease,  or  a  holding  by  him  referable  to 
the  lease,  must  also  be  proven.  Caldwell  v. 
Center,  89  D.  131. 

Where  property  has  been  leased  subse- 

auent  to  the  execution  of  a  mortgage  thereon, 
tie  mortgagee,  on  entry  for  condition  broken, 
may  treat  the  tenant  as  a  trespasser,  and 
bring  ejectment,  even  without  notice;  but  if 
the  mortgagee  receives  rent  from  the  ten- 
ant, the  relation  of  landlord  or  tenant  will 
be  thereby  created  between  them.  The 
mere  receipt  of  rent,  however,  will  not  re- 
vive the  tenancy  for  the  entire  unexpired 
term  of  the  lease,  but  only  from  year  to 
year.    Oartside  v.  (htUey,  11  K.  69. 

Where  the  oocupanoy  of  the  employer's 
house  by  the  employee  is  connected  with  the 
service,  or  is  required  for  the  necessary  or 
better  performance  of  the  service,  the  em* 
ployee  holds  as  a  servant,  and  the  possession 
is  in  the  master;  but  where  the  occupancy 
is  exclusive,  and  independent  of,  and  in  no 
way  connected  with,  the  service,  the  holding 
is  as  a  tenant.  Kerrams  v.  People,  19  R. 
168. 

A  employed  B  to  work  in  his  mill,  agree- 
ing to  pay  him  certain  wages  per  day,  and  to 
give  him  the  use  of  a  house  which  was  part 
of  the  mill  property,  and  which  had  before 
been  occupied  oy  B  while  working  in  the 
milL  Held,  that  B  held  the  house  as  a 
servant,  and  not  as  a  tenant.    lb. 

A  Roman  Catholic  priest,  in  charge  at  the 
will  of  the  bishop,  ana  occupying  a  dwelling- 
house  belonging  to  the  church,  is  a  servant, 
and* not  a  tenant,  and  his  right  of  occu- 
pancy ceases  with  his  service.  Ckatard  v. 
V Donovan,  41  R.  792. 
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9.  and  when  implied. —  The  law 

presumes  the  acceptance  of  a  lease  made 
and  delivered  for  the  lessee's  osef  if  benefi- 
cial to  him;  but  the  question  of  benefit  is  to 
be  determined,  not  merely  from  the  instru- 
ment itself,  but  from  all  the  circumstances. 
Accordingly,  where  it  did  not  appear  that  at 
the  making  of  the  lease  the  lessor  had  any 
tide  by  deed,  record,  or  possession,  and  the 
lessee  had  had  exclusive  and  uninterrupted 
possession  for  more  than  the  statutory  time, — 
field,  that  the  lease  was  not  beneficial  to 
the  lessee,  and  that  there  being  no  evidence 
of  acceptance  beyond  that  derived  from  these 
circumstances,  there  was  not  sufficient  evi- 
dence to  warrant  the  submission  of  that 
question  to  the  jury.     Camp  v.  Camp,  13  D. 

Tenancy  by  implication,  subject  to  cov- 
enants and  conditions  of  the  original  lease, 
will  arise  where  the  lessee  holds  over  and 
the  landlord  receives  rent  after  the  expira- 
tion of  term.  Blumenberg  v.  Myree,  91  D. 
560.  But  no  such  agreement  can  be  implied 
where  the  lease  contains  many  collateral  stip- 
ulations which  could  not  be  performed  in 
the  second  year.  Diller  v.  Roberto,  15  D. 
578. 

Tenancy  by  implication  does  not  arise 
where  the  lessor  and  lessee  have  made  an 
agreement,  in  any  respect,  concerning  a  new 
or  further  tenancy.  Blumenberg  v.  Myree, 
91  D.  560. 

A  new  tenancy  by  implication  does  not 
arise  in  a  case  where  the  tenant  takes  a  re- 
ceipt from  the  landlord  specifying  the 
amount  of  rent  paid  and  length  of  the  term, 
to  commence  on  expiration  of  the  lease;  and 
the  new  term  will  be  for  the  time  specified 
in  the  receipt.    lb. 

A  tenant  for  one  year  or  more  does  not, 
by  implication,  become  a  tenant  for  another 
year,  where,  before  the  expiration  of  his 
term,  he  procures  the  landlord's  receipt  for 
one  month's  rent,  commencing  at  the  ex- 
piration of  the  term.  The  new  tenancy  is 
one  by  agreement,  for  one  month  only.    lb. 

8.  Tenancy  from  year  to  year.  — 
Wherever  the  relation  of  landlord  and  tenant 
exists,  without  any  limitation  as  to  time, 
such  tenancy  shall  be  from  year  to  year, 
nor  shall  either  party  be  at  liberty  to  put 
an  end  to  it,  unless  by  a  regular  notice. 
Btedman  ▼.  Mcintosh,  42  D.  122. 

An  estate  in  lands  created  by  parol,  hav- 
ing the  force  and  effect  of  an  estate  at  will 
by  Vermont  Revised  Statutes,  chapter  60, 
section  21,  may  be  changed  into  tenancy  from 
year  to  year,  when  possession  is  continued 
from  year  to  year,  and  rent  is  paid  semi- 
annually.    Barlow  v.  Wainwright,  52  D.  79. 

A  tenant  at  will,  becoming  a  tenant  from 
year  to  year,  cannot  at  any  time  during 
the  year,  at  pleasure,  surrender  the  premises 
against  the  landlord's  consent,  and  thus  ex- 
cuse himself  from  paying  rent.    lb. 
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A  tenant  from  year  to  year,  holding  over 
without  any  new  stipulations  between  the 
parties,  impliedly  holds  subject  to  all  the 
convenants  in  his  expired  contract  or  lease. 
Vrooman  v.  McKaig,  59  D.  85. 

A  tenancy  from  year  to  year  is  not  created 
by  permitting  one  to  enter  upon  land  and 
cut  wood  as  long  as  he  chooses,  upon 
paying  twenty-five  cents  per  cord,  and  such 
person  is  not  entitled  to  notice  to  auit 
before  the  owner's  grantee  takes  possession. 
Kitchen  v.  Prutgen,  64  D.  59a 

Tenancy  from  year  to  year  is  distinguished 
by  annual  occupation,  and  payment  of  annual 
rent.     lb. 

Tenancy  from  year  to  year  is  a  species  of 
term  for  years,  from  which  it  is  distinguished 
by  the  fact  that  the  duration  of  the  term  is 
not  limited.     lb. 

Tenancy  from  year  to  year  is  distinguished 
from  tenancy  at  will  by  the  mode  of  deter- 
mining the  tenancies,  the  former  being  ter- 
minated by  notice  to  auit;  the  latter,  at 
most,  only  by  demand  of  possession.     lb. 

Tenancy  from  year  to  year  can  be  termi- 
nated only  by  either  party  giving  regular  no- 
tice to  quit,  which  must  be  given  half  a  year 
previous  to  the  expiration  of  the  current 
year  of  tenancy,  so  as  to  expire  at  the  period 
of  the  year  at  which  the  tenancy  commenced. 
lb. 

A  parol  lease  for  years  at  a  rent  payable 
monthly  followed  by  occupancy  and  payment 
of  rent  creates  a  tenancy  from  year  to  year, 
and  the  monthly  payment  of  rent  will  not 
constitute  it  a  tenancy  from  month  to  month 
so  as  to  authorize  the  tenant  to  terminate 
the  lease  at  the  end  of  any  month  without 
notice;  nor  will  the  breach  of  a  promise  to 
give  a  written  lease  alter  the  relations  of  the 
parties  in  respect  to  the  nature  of  the  ten- 
ancy. Scully  v.  Murray,  86  D.  116.  S.  P., 
TolU  v.  Orih,  39  R.  147.  But  see  HoUU  v. 
Bums,  45  R.  379. 

A  demand  of  rent  by  a  landlord  of  a  ten- 
ant holding  over  does  not  convert  the  ten- 
ancy into  one  from  year  to  year.  Condon  v. 
Barrt  54  R.  121. 

4.  Tenancy  at  will.  —  A  tenant  at  will 
has  no  estate  in  the  land,  and  cannot  trans- 
fer the  possession  to  another,  or  make  any 
lawful  contract  regarding  such  possession; 
and  a  conveyance  by  him  is  a  mere  desertion, 
and  his  grantee  on  entering  may  hold  ad- 
versely to  his  landlord.  Doak  v.  Donelson, 
24  D.  485. 

An  abandonment  by  a  tenant  at  will  is  to 
be  considered  an  abandonment  to  the  land- 
lord or  his  grantee.  Warner  v.  Page,  24  D. 
607. 

A  tenant  in  possession  under  a  parol  lease 
for  two  years  which  is  void  by  the  statute 
of  frauds  is  a  tenant  at  will,  or  from  year  to 
year.     Duke  v.  Harper,  27  D.  462. 

A  tenant  holding  over  after  expiration  of 
his  term  is  a  tenant  at  will,  and  can  do  noth- 
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iag  inconsistent  with  the  tenure.    Bennock 
v.  Whipple,  28  D.  186. 

Proof  of  a  tenancy  by  yearly  receipts  for 
rent  shows  but  a  lease  at  will.  WiiUney  v. 
Swett,  53  D.  228. 

A  yearly  tenant  holding  ovor  after  expira- 
tion of  his  term  is  tenant  at  will,  when  there 
is  a  void  parol  agreement  for  a  lease  differ- 
ing materially  from  the  terms  of  the  original 
lease,  and  such  tenancy  may  be  terminated 
at  any  time  by  the  tenant  quitting  the  prem- 
ises, or  by  the  landlord's  demand  for  posses- 
sion.    CrommcUn  v.  Thiess,  70  D.  499. 

A  tenant  at  will  is  liable  for  rent  only 
during  actual  occupation,  in  an  action  for 
use  and  occupation  after  the  tenant  has  quit 
the  premises;  but  if  during  the  occupation 
the  landlord*  brings  a  real  action,  he  may  re- 
cover damages  for  use  and  occupation  to  the 
time  of  the  verdict.    IK 

Tenancy  at  will  is  terminated  by  sale  of 
the  property.     Dame  v.  Dame,  75  D.  195. 

One  who  cuts  hay  of  another,  and  puts  it 
in  latter  s  barn,  under  an  agreement  that  it 
is  to  be  divided,  and  half  of  it  given  to  him 
for  his  services,  has  the  rights  of  a  tenant  at 
will;  and  such  rights  continue  until  the  ten- 
ancy is  terminated  by  proper  notice,  or  the 
property  is  removed,  if  such  removal  is  made 
within  a  reasonable  time.  After  the  hay  is 
divided,  the  tenant  may,  within  a  reasonable 
time,  enter  and  remove  it  in  a  reasonable 
manner,  doing  no  more  injury  than  is  rea- 
sonably necessary  to  obtain  and  carry  it 
away.     White  v.  ElweU,  11  D.  231. 

The  lessee  of  land  does  not  become  a  ten- 
ant at  will  of  the  purchaser  at  a  sale  of  the 
land  under  a  judgment  which  existed  prior 
to  the  lease  until  after  he  has  been  notified 
of  the  purchaser's  election  to  determine  the 
tenancy,  and  he  is  therefore  entitled  to  take 
away  any  crop  which  he  may  have  sown 
before  such  notice.  Adams  v.  McKesson,  91 
D.  183. 

A  granted  to  B  the  right  to  enter  upon  his 
land,  and  to  mine  and  remove  coal  and  other 
minerals  therefrom  "  during  the  continuance 
of  the  agreement,"  and  to  erect  all  needful 
buildings  for  that  purpose,  paying  to  A  a 
certain  price  per  ton  for  the  minerals  taken; 
and  it  was  agreed  that  B  should  have  the 
right  to  cease  mining  and  to  remove  his 
building  at  any  time.  Held,  that  B  took  an 
estate  at  will,  determinable  at  the  will  of 
either  party.  KniglU  v.  Indiana  Coal  etc  Co., 
17  R.  692. 

5.  Tenancy  at  sufferance.  —  A  tenant 
holding  over  after  expiration  of  the  term  is 
a  tenant  by  sufferance,  and  holds  by  the  title 
of  his  original  landlord,  until  a  notice  to 
quit,  or  until  a  disclaimer  of  tenancy  on  his 
part.      Whalry  v.  Whaley,  40  D.  594. 

Alienation  of  the  estate  by  the  landlord 
changes  a  tenancy  at  will  to  a  tenancy  at 
sufferance.     Esty  v.  Baker,  79  D.  616. 
A  valid  lease  for  years  by  all  of  three 


partners  will  terminate  a  tenancy  at  win, 
and  convert  it  into  a  tenancy  at  sufferance. 
Dillon  v.  Brown,  71  D.  700. 

A  tenant  at  sufferance  cannot  maintain 
trespass  ouart  clausum  /regit  for  a  peaceable 
entry.     Esty  v.  Baker,  79  D.  616. 

6.  Attornment.  —  A  tenant's  attorn* 
ment  to  a  stranger  is  void,  unless  with  the 
landlord's  consent,  or  in  consequence  of  a 
judgment,  order,  or  decree  of  a  court.  Fow* 
ler  v.  Cravens,  20  D.  153;  Foster  v.  Morris, 
13  D.  205;  Chambers  v.  Pleat,  32  D.  78; 
Blanchard  v.  Tyler,  86  D.  57. 

An  attornment  to  one  who  enters  upon 
land  without  title  is  void,  and  such  entry 
and  attornment  are  not  a  disseisin  or  ouster 
to  create  an  adverse  possession  in  the  one  so 
entering.     Jackson  v.  Delancy,  1  D.  403. 

Eviction  of  a  tenant  ousts  the  landlord, 
and  the  tenant  may  thereafter  accept  a  lease 
from  the  e victor.   Foster  v.  Morris,  13  D.  205. 

A  tenant  of  a  mortgagor  may  attorn  to 
the  mortgagee,  after  the  mortgage  has  be- 
come forfeited,  and  may  thereupon  success- 
fully defend  an  action  brought  against  him 
by  the  mortgagor  upon  the  lease.  Magill  v. 
Hinsdale,  16  D.  70. 

After  judgment  of  a  court  against  the 
landlord's  title,  the  tenant  may  purchase  or 
take  shelter  under  the  adverse  title,  but  he 
probably  cannot  do  so  while  an  injunction 
against  such  judgment  is  in  force.  Cham- 
bers v.  Pleak,  32  D.  78. 

Attornment  is  no  longer  necessary  to  en- 
able a  purchaser  of  the  reversion  to  main- 
tain against  the  lessee  an  action  of  debt  for 
rent.    Burden  v.  Tliayer,  37  D.  117. 

Attornment  of  a  tenant  procured  by  mis- 
representation of  the  landlord  as  to  his  title 
will  not  estop  the  tenant.  Tison  v.  Yawn, 
60  D.  708. 

If  the  tenant  attorns  to  a  person  from  whom 
he  did  not  originally  lease,  the  presumption 
is  strong  against  him  that  the  person  to 
whom  he  attorned  is  the  successor  in  inter* 
est  of  his  former  landlord,  and  he  will  be 
bound  by  his  attornment  unless  it  was  pro- 
cured from  him  by  the  fraud  or  misrepre- 
sentation of  the  person  to  whom  he  has 
thus  attorned.   Young  v.  Smith,  75  D.  109. 

Where  a  tenant  in  possession,  with  the 
consent  of  his  landlord,  attorns  to  two  per- 
sons who  have  no  interest  in  the  land,  and 
one  of  whom  afterwards,  as  agent  for  the 
complainant,  leased  the  whole  lot  to  the 
tenant,  this  lease  estops  the  person  signing 
it  as  complainant's  agent  from  asserting  any 
claim  against  the  latter,  and  the  tenant  be- 
ing in  possession  under  this  lease,  ostensibly 
of  the  whole  tract,  and  rightfully  of  at  least 
half  of  it,  gives  such  possession  to  the  com- 
plainant as  entitles  him  to  bring  an  action 
under  the  statute  to  quiet  his  title  to  the 
land.     Blanchard  v.  Tyler,  86  D.  57. 

7.  How  the  relation  may  be  termi- 
nated,   generally. — A  tenant  may  tar- 
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urinate  the  lease  by  purchasing  his  landlord's 
title  at  a  voluntary  or  forced  sale.  Pickett 
t.  Ferguson,  55  R.  546. 

Defendant  hired  of  plaintiff  a  store  for 
one  year  from  June  1,  1868,  for  a  certain 
annual  rent,  payable  quarterly,  and  the 
taxes.  In  May,  1869,  defendant  told  plain- 
tiff that  «he  was  looking  for  another  store, 
but  would  like  to  remain  after  the  year, 
"  at  the  same  rate,"  either  party  to  termi- 
nate the  tenancy  by  one  month's  notice,  in 
-writing.  Plaintiff  assented.  On  June  1, 
1869,  defendant  sent  to  plaintiff  a  notice,  in 
writing,  that  he  should  "  leave  the  store  on 
July  1st."  The  plaintiff  being  absent,  the 
notice  was  put  in  his  office  letter-box,  where 
be  found  it  the  next  day.  In  an  action  for 
a  quarter's  rent,  and  the  taxes  for  1869,  — 
held,  1.  That  the  notice,  under  the  agree- 
ment, need  not  expire  at  the  end  of  the 
quarter,  but  might  be  given  at  any  time 
during  the  tenancy;  2.  That  the  notice  took 
effect  only  from  the  time  when  the  plaintiff 
received  it,  and  on  July  2d;  3.  That  defend- 
ant was  liable  to  pay  only  such  a  propor- 
tional part  of  the  annual  rent  and  taxes  as 
a  month  and  two  days  bore  to  a  twelve- 
month.    May  v.  Bice,  11  R.  328. 

8.  Termination  by  death.  —  Where  a 
tenant  for  life  leases  the  estate  for  a  term  of 
years  at  a  yearly  rent,  and  dies  before  one  of 
the  rent  days,  the  rent  cannot  be  apportioned, 
and  the  tenant  may  quit  free  of  rent  from 
the  last  rent  day;  but  if  he  remains,  and  the 
reversioner  acquiesces,  the  latter  may  re- 
cover for  his  use  and  occupation  from  the 
lessor's  death.  Hoagland  v.  Crum,  56  R. 
424. 

9.  Holding  over  and  notice  to  quit.* 
—  1.  Holding  over,  generally.  — A  tenant  for 
years,  or  from  year  to  year,  who  holds  over, 
without  any  new  stimulations,  after  the  ex- 
piration of  his  term,  impliedly  holds  subject 
to  all  the  covenants  of  the  lease  which  has 
expired,  so  far  as  they  are  applicable  to  his 
new  situation.  De  Young  v.  Buchanan,  32 
D.  166;  Crommelin  v.  Thiess,  70  D.  499. 

A  tenant  holding  over  after  expiration  of 
the  lease  is  a  tenant  from  year  to  year  upon 
the  conditions  specified  in  the  lease,  if  the 
lessor  receives  rent  subsequently  accruing,  or 
otherwise  indicates  an  intent  to  recognize 
him  as  such  tenant;  otherwise,  he  is  merely 
a  tenant  at  sufferance,  not  entitled  to  notice 
to  quit.     Emerich  v.  Tavener,  58  D.  217. 

A  tenant's  possession  does  not  become  ad- 
verse by  his  holding  over  and  disclaiming  to 
hold  under  the  lessor,  and  claiming  the  fee, 
unless  full  notice  thereof  is  brought  home  to 
the  lessor,    lb, 

A  conveyance  in  fee  by  a  tenant  is  no  dis- 
seisin of  the  lessor,  except  at  the  latter's  elec- 
tion.   To. 

The  presumption  of  renewal  of  a  lease  by 

*  Expiration  of  lease,  tenant's  rights  after,  see 
note,  <*  D.  5Qfr£l& 


the  tenant  merely  holding  over  is  rebutted 
by  proof  of  a  new  contract  materially  differ- 
ent from  the  original  lease,  and  this,  notwith- 
standing the  new  contract  is  void  by  the 
statute  of  frauds,  because  verbal,  and  not  to 
be  performed  within  a  year  from  the  making 
thereof.     Crommelin  v.  Thiess,  70  D.  499. 

Holding  over  by  a  tenant  after  expiration 
of  the  term,  where  a  leasing  is  for  a  specific 
time,  is  presumed  to  be  wrongful,  there 
being  no  evidence  to  the  contrary.  Brown 
v.  Keller,  83  D.  268. 

If  a  tenant  for  one  or  more  years  holds 
over  after  the  expiration  of  his  term,  the 
owner  of  the  premises  may  treat  him  either 
as  a  trespasser  or  as  a  tenant  for  another 
year,  upon  the  terms  of  the  prior  lease,  so 
far  as  applicable;  and  the  right  of  the  lessor 
to  elect  to  continue  the  tenancy  is  not  affected 
by  the  fact  that  the  tenant  has  refused  to  re- 
new the  lease,  and  has  given  the  lessor  notice 
that  he  has  hired  other  premises.  ScJutyler 
v.  Smith,  10  R.  609. 

A  tenant  under  a  lease  for  three  years, 
with  a  privilege  of  five  more,  holding  over, 
is  bound  for  the  full  further  term  of  five 
years.  Montgomery  v.  Board  q/OomnCre  etc., 
40  R.  250. 

2.  When  notice  to  quit  is  necessary.* — No- 
tice to  quit  is  only  necessary  where  the  rela- 
tion of  landlord  and  tenant  exists  and  the 
lease  is  to  expire  at  a  certain  time.  Glascock 
v.  Bobards,  65  D.  108;  Kilburn  v.  Ritchie,  56 
D.  326. 

A  tenant  at  will  is  entitled  to  the  statutory 
notice  to  quit,  where  he  holds  under  several 
partners,  and  one  of  them  only  has  signed  a 
lease  of  the  premises  to  another,  ana  with- 
out assent  or  ratification  by  the  other  part- 
ners. The  utmost  effect  of  such  a  lease  could 
be  to  deprive  the  tenant  of  his  possession  of 
the  undivided  portion  only,  and  he  would 
still  continue  a  tenant  at  will  of  the  other 
portion.     Dillon  v.  Brown,  71  D.  700. 

The  administrator  of  a  lessee  will  be  held  to 
have  entered  and  taken  possession  of  prem- 
ises, and  will  be  personally  liable  to  the  les- 
sor for  the  rent  thereof,  until  his  estate 
therein  is  terminated  by  a  notice  to  quit,  to 
the  extent  of  the  real  value  of  the  premises, 
where  he  fails  to  quit  and  surrender  the  de- 
mised premises  immediately  after  his  appoint* 
meat,  or  upon  notice  to  quit,  until  a  judg- 
ment for  the  possession  thereof  has  been 
obtained  against  him,  but,  instead,  keeps 
the  property  of  his  intestate  there  for  several 
weeks,  sells  it  by  auction  upon  the  premises, 
and  claims  of  an  under-tenant  of  part  of  the 
premises  rent  which  accrued  after  his  intes- 
tate's death.     Inches  v.  Dickinson,  79  D.  765. 

Defendant  had  for  many  years,  flowed 
plaintiff  'a  land  by  a  dam,  paying  an  annua] 
compensation  therefor.     In  an  action  to  re* 

•See  monographic  note  on  notice  to  quit,  Its 
necessity,  and  construction  of  statutes  requiring 
it,  42  D.  12&-140L 
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cover  damages  for  such  flowage,  — held,  that 
the  relation  of  landlord  and  tenant  existed 
between  the  parties,  and  that  plaintiff  could 
not  recover  beyond  the  amount  of  the  yearly 
compensation,  without  having  given  notice 
to  quit.     Morrill  v.  Mackman,  9  R.  124. 

3.  When  notice  to  quit  is  not  necessary.  — 
Notice  to  quit  is  unnecessary  if  the  tenant 
disclaims  to  hold  under  his  landlord,  and  re- 
fuses to  pay  rent,  and  a  warrant  for  forcible 
detainer  may  be  instantly  brought.  Bates  v. 
Austin,  12  D.  395;  Jackson  v.  French,  20  D. 
699;  Emerick  v.  Tavener,  68  D.  217;  Brown 
v.  Keller,  83  D.  268. 

Notice  to  quit  is  not  necessary  to  deter- 
mine a  lease  which  expires  on  a  day  certain. 
Stockwsll  t.  Marks,  36  D.  266;  Stedman  v. 
Mcintosh,  42  D.  122;  Young  v.  Smith,  75  D. 
109. 

Persons  who  enter  as  tenants  or  quasi  ten- 
ants of  one  person,  and  afterwards  attempt 
to  set  up  title  under  another,  are  not  entitled 
to  notice  to  quit.  Meraman  v.  Caldwell,  46 
D.  537. 

A  purchaser  in  fee  under  a  tenant  is  not 
entitled  to  notice  to  quit  before  the  lessor  can 
maintain  an  action  for  unlawful  detainer 
against  him  and  the  tenant  jointly,  where 
the  tenant  has  received  notice  to  quit  or  has 
made  a  formal  disclaimer.  Emerick  v.  Tave- 
ner, 58  D.  217. 

Notice  may  be  dispensed  with  by  the  agree- 
ment between  the  lessor  and  lessee.  This  is 
a  principle  of  common  law,  and  is  applicable 
to  all  tenancies.     Young  v.  Smith,  75  D.  109. 

A  statute  providing  for  the  termination  of 
a  tenancy  at  will  by  notice  in  writing  served 
upon  the  oocupant  thirty  days  before  the 
time  fixed  in  said  notice  for  the  termination 
thereof  does  not  provide  that  such  tenan- 
cies cannot  be  terminated  in  any  other  wav; 
tenancies  at  will  at  common  law  may  be 
terminated  in  the  same  manner  as  before  the 
statute.    Esty  v.  Baker,  79  D.  616. 

Defendant  went  into  possession  of  plain- 
tiff's premises,  with  plaintiff's  consent,  but 
without  an  agreement  as  to  the  time  of  hold- 
ing, or  as  to  paying  rent,  and  continued  in 
possession  fourteen  years.  He  built  a  barn 
on  the  premises,  and  repaired  the  house,  but 
refused,  when  applied  to,  to  pay  rent.  Held, 
that  defendant  was  not  a  tenant  from  year  to 
year,  and  therefore  not  entitled  to  six  months* 
notice  to  quit.     Rich  v.  Bolton,  14  R.  615. 

4.  Sufficiency  of  the  notice  —  Time,  service, 
*tc  —  Six  months'  notice  to  quit,  ending  with 
the  year,  must  be  given  in  tenancies  from 
year  to  year.  Stedman  v.  Mcintosh,  42  D. 
122. 

Notice  to  quit  by  one  assuming  to  act  as 
agent  of  another,  but  having  no  authority, 
cannot  be  ratified  after  the  time  when  the 
notice  is  to  operate,  so  as  to  lay  the  founda- 
tion for  summary  proceedings  under  the 
landlord-and-tenant  act.  Pickard  v.  Perky, 
86  D.  153. 


Notice  to  quit  by  two  of  three  joint  lessors 
will  not  terminate  a  tenancy  as  to  all,  so  as 
to  enable  the  three  lessors  to  maintain  sum- 
mary proceedings  under  the  landlord-and- 
tenant  act.     lb, 

A  tenancy,  to  commence  on  the  first  day 
of  a  specified  month,  at  a  specified  monthly 
rent,  is  a  monthly  tenancy;  and  a  notice  to 
quit  on  the  day  corresponding  with  the  day 
of  letting  and  entry,  at  the  end  of  a  recur- 
ring period  of  the  holding  is  valid.  Steffens 
v.  Earl,  29  R.  214. 

A  tenement  was  let  by  the  month,  to  wit, 
from  December  18th  to  January  18th.  Notice 
in  writing  to  terminate  the  tenancy  was 
given  by  the  landlord,  and  contained  a  direc- 
tion to  the  tenant  to  vacate  on  or  before 
January  17th.  Held,  not  a  legal  notice,  the 
day  mentioned  in  it  not  corresponding  with 
the  day  of  commencement  of  the  tenancy. 
Waters  v.  Young,  23  R.  409. 

A  statute  providing  for  notice  to  quit  for 
non-payment  of  rent  required  that  it  "be 
served  on  the  tenant,  or  if  he  cannot  be 
found,  by  delivering  the  same  to  some  per- 
son of  proper  see  and  discretion  residing  on 
the  premises,  having  first  made  known  to 
such  person  the  contents  thereof."  Held, 
that  this  requirement  was  not  answered  by 
simply  reading  the  notice  to  the  tenant. 
Jenkins  v.  Jenkins,  30  R.  229. 

5.  Effect  of  the  notice.  —A  tenant  having 
notice  to  quit  becomes  a  trespasser  if  he  re- 
mains on  the  premises.  Whitney  v.  Swett,  53 
D.  228. 

The  lessor  may  peacefully  remove  a  tres- 
passing tenant's  goods  to  a  convenient  dis- 
tance, doing  them  no  unnecessary  damage. 
76. 

A  tenant  for  years,  who  holds  over  for 
only  a  few  days,  may  be  treated  as  a  tenant 
for  another  year,  the  landlord  having  given 
him  notice  to  quit,  although  he  has  refused 
to  renew  the  lease,  and  has  notified  the 
landlord  that  he  has  rented  other  premises; 
and  he  is  not  relieved  by  the  fact  that  the 
other  premises  were  not  ready  for  him. 
Wolfe  v.  Wolff,  44  K  526. 

A  landlord  f  oroibly  entered  upon  premises, 
and  ejected,  without  unnecessary  force,  a 
tenant  who  was  holding  over  after  the  expi- 
ration of  his  tenancy,  and  who  had  reason- 
able notice  to  quit.  Held,  that  the  landlord 
was  not  liable  to  an  action  for  an  assault, 
although  he  might  be  indicted  for  a  breach 
of  the  peace  in  the  forcible  entry.  Low  v. 
Elioell,  23  R.  272. 

II.  Rights  and  Obligations  Arising  out 
of  the  Relation. 

10.  Rule  that  tenant  la  estopped 
to  deny  landlord's  title.*  —-  A  tenant 
cannot  dispute  the  title  of  his  landlord, 
either  by  setting  up  title  in  himself  or  an- 

*  Rule  that  tenant  cannot  dispute  landlord^ 
title,  see  notes,  67  D.  6x0, 511;  is  D.  68-72. 
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ether,  during  the  existence  of  the  lease  or 
tenancy.  Whaley  v.  Whaley,  40  D.  504;  Til- 
lotson  v.  Kennedy,  89  D.  330;  Lunsford  v. 
Turner,  20  D.  248;  Duke  v.  Harper,  27  D. 
462;  Bigg  ▼.  Cook,  46  D.  462;  Sims  v.  Gla- 
tener,  48  D.  120;  Hoen  ▼.  Simmons,  52  D. 
291;  GivensY.  MulUnax,  55  D.  706;  Bmerick 
▼.  Tavener,  58  D.  217;  Vrooman  v.  McKaig, 
59  D.  85;  Winston  ▼.  Franklin  Academy,  61 
D.  540;  Young  ▼.  &mOA,  75  D.  109;  so  long 
as  it  continues  ss  it  was  when  the  tenancy 
commenced.  Jackson  v.  Rowland,  22  D.  557; 
but  after  the  relation  ceases,  his  rights  are 
not  impaired.     Heath  v.  Williams,  43  D.  265. 

One  who  takes  possession  under  a  lease  is 
estopped  to  deny  his  landlord's  title  when 
sued  on  the  covenants  in  the  lease.  Rogers 
v.  Waller,  9  D.  758;  George  v.  Putney,  50  D. 
788. 

One  entering  under  another,  either  as 
tenant  or  under  an  agreement  to  purchase, 
is  estopped  from  disputing  the  latter  s  title 
while  the  possession  continues.  Jackson  ▼. 
Miller,  21  D.  316. 

One  entering  directly  under  a  tenant,  and 
bv  his  permisbion,  stands  in  the  same  situa- 
tion as  the  original  tenant,    lb, 

A  party  who  takes  possession  under  a 
lessee  is  bound  by  covenants  contained  in  the 
latter'*  lease  of  the  premises;  and  after  the 
death  of  such  party,  his  executor  is  bound 
by  everything  that  bound  his  testator. 
Winston  v.  Franklin  Academy,  61  D.  54a 

11.  Scope  and  extent  of  the  role.  — 
The  relation  of  landlord  and  tenant,  once 
established,  attaches  to  all  who  succeed  to 
tho  possession  through  or  under  the  tenant, 
immediately  or  remotely.  Jackson  v.  Davis, 
15  D.  451;  Jackson  v.  Harsen,  17  D.  517. 

The  grantee  of  a  tenant,  though  he  received 
a  deed  absolute,  enters,  in  contemplation  of 
law,  as  tenant  of  the  lessor.  Jackson  ▼. 
Davis,  15  D.  451;  Jackson  v.  Har*ent  17  D. 
517;  Bmerick  v.  Tavener,  58  D.  217. 

A  tenant  and  subtenant  must  deliver  up 
possession  to  the  landlord  before  either  can 
assert  an  outstanding  title,  or  one  pur- 
chased by  him.  Blake  v.  Howe,  15  D.  681; 
Brown  v.  Keller,  83  D.  258. 

A  parol  disclaimer  of  title  to  real  property 
cannot  be  received  in  evidence  to  destroy  or 
take  away  a  title.  Jackson  v.  Davis,  15  D. 
451. 

A  tenant's  conveyance  in  fee  is  a  disseisin 
of  the  landlord,  or  not,  at  the  election  of  the 
latter.     lb. 

A  tenant  cannot,  against  the  will  of  his 
landlord,  constitute  himself  a  disseisor.     lb. 

The  possession  of  a  tenant  cannot  become 
adverse  to  his  landlord  without  some  noto- 
rious adverse  holding  out  on  the  part  of  the 
former.     Doak  ▼.  Donelson,  24  D.  485. 

A  tenant  at  will  cannot  convert  his  ten- 
ancy into  a  disseisin,  where  his  lessor  has 
no  notice  of  any  adverse  claim  set  up  by 
him.    Crane  v.  Marshall,  33  D.  631. 


An  agent  entering  into  possession  of  land 
for  his  principal  subjects  himself  to  the  law 
applicable  to  the  relation  of  landlord  and 
tenant,  and  while  in  such  possession  cannot 
deny  his  landlord's  title,  by  setting  up  an 
adverse  title  in  himself  or  third  parties.  Far- 
row v.  Edmundson,  41  D.  250. 

A  lessee  obtaining  a  lease  from  an  agent 
cannot,  after  enjoyment  of  the  term,  deny 
the  title  of  his  lessor,  or  the  authority  of 
the  agent,  before  he  restores  possession, 
Bailey  v.  Kilburn,  43  D.  423. 

A  tenant  holding  over  after  expiration  of 
the  lease  is  estopped  to  deny  his  lessor's  title. 
So  is  a  tenant  acquiringpossession  by  wrong. 
Bmerick  v.  Tavener,  58  D.  217. 

Acceptance  of  a  leare  by  one  in  possession 
estops  him  to  dispute  the  lessor's  title  avef* 
fectually  as  if  he  had  entered  under  it.    lb, 

A  tenant  is  estopped  to  deny  the  bounda- 
ries of  the  demised  premises  as  described  in 
the  lease,  or  that  his  possession  is  within . 
them,  in  an  action  for  unlawful  detainer, 
where  he  has  executed  the  lease  acknowl- 
edging such  description  and  possession.     lb, 

A  tenant  can  no  more  deny  the  possession 
under  which  he  enters  to  be  his  lessor's  than 
he  can  controvert  his  title,    lb. 

A  tenant  in  possession  cannot  acquire  title 
adverse  to  his  absent  landlord  by  purchase 
at  a  judicial  sale.  Lausnum  v.  Drains,  35 
R.  468. 

12.  Its  limits  and  exceptions.  —  1. 
Generally.  —  The  rule  that  a  tenant  cannot 
deny  the  landlord's  title  is  subject  to  ex- 
ceptions; and  an  exception  exists  where  the 
tenant  has  purchased  the  land  on  an  ex- 
ecution sale  against  the  landlord.  Gam- 
ley  v.  Stanfield,  60  D.  219.  S.  P.,  Nellis  v. 
Lathrop,  34  D.  285;  Murell  ▼.  Roberts,  53 
D.  419;  Casey  ▼.  Gregory,  56  D.  581. 

A  tenant  may  show  that  he  has  become 
owner  of  part  of  the  leased  premises  by  a 
purchase  or  redemption  under  a  judgment 
against  the  lessor,  to  mitigate  the  damages 
in  an  action  for  rent,  but  not  as  a  bar  to  the 
action.     Nellis  v.  LaHirop,  34  D.  285. 

A  tenant  in  possession  may  purchase  his 
landlord's  land  at  tax  sale  thereof,  and  the 
sale,  if  valid,  will  extinguish  the  landlord  s 
title,  and  cut  off  the  lease.  Ferguson  v. 
EUer,  76  P.  361.  S.  P.,  Betiison  v.  Budd, 
65  D.  442;  Weichselbaum  v.  Curlett,  27  R. 
204. 

No  legal  obligation  arises  out  of  the  rela- 
tion compelling  the  tenant  to  pay  taxes 
imposed  upon  the  land  of  the  landlord; 
therefore  the  tenant  is  not  on  that  ground 
estopped  from  setting  up  title  in  opposition 
to  the  landlord.  Betiison  ▼.  Budd,  65  D.  442. 

An  infant's  accepting  a  lease  does  not  es- 
top him  from  denying  his  landlord's  title, 
when  sued  by  the  latter  in  ejectment.  Mo* 
Com  v.  Smith,  38  D.  623. 

The  lessee  of  a  mortgagor  is  not  estopped 
by  the  lease  from   disputing  the   lessor's 
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title,  where  subsequent  to  the  lease  he  be- 
comes assignee  of  the  mortgage.  Nile*  r. 
Ransford,  51  D.  95. 

Acknowledgment  of  another's  title  by  ■> 
party  in  possession,  of  land  procured  by 
stratagem,  or  through  unjust  apprehension 
or  clear  mistake  as  to  title,  works  no  es- 
toppel.    Given*  t.  Mullinax,  55  D.  706. 

A  tenant  or  vendee  in  possession  is  not  es- 
topped from  showing  that  the  title  of  lessor 
or  vendor  has  passed  from  him  by  his  own 
conveyance,  or  by  sale  under  judgment 
against  him;  and  may  acquire  a  good  title 
from  the  grantee  or  purchaser  under  the 
judgment  McAusland  v.  Fundi,  93  D. 
358. 

The  doctrine  of  estoppel  as  between  land- 
lord and  tenant  is  designed  as  a  shield  for 
the  protection  of  the  former,  and  not  as  a 
sword  for  the  destruction  of  the  latter. 
Franklin  v.  Merkla,  95  D.  129. 

Bare  possession  by  a  tenant  of  demised 
'  land  at  the  time  the  lease  is  given  is  sufficient 
to  take  the  case  out  of  the  operation  of  the 
general  rule,  that  the  tenant  cannot,  before 
surrendering  possession,  dispute  the  land- 
lord's title;  and  there  need  not  be,  in  addi- 
tion to  the  possession  of  the  tenant,  any 
force,  fraud,  misrepresentation,  or  mistake 
induced  by  the  landlord,  beyond  what  is  im- 
plied in  the  transaction  itself,  by  which  the 
tenant  was  induced  to  take  the  lease.    lb. 

Where  a  tenant  has  a  mortgage  on  the 
leased  premises,  conditioned  for  the  payment 
of  a  sum  of  money  on  the  day  of  the  expira- 
tion of  the  lease,  and  the  mortgage  is  not 
paid  when  due,  the  tenant  may  make  title 
under  his  mortgage,  without  first  yielding 
and  surrendering  the  possession  to  the  lessor, 
and  a  subsequent  tender  by  the  mortgagor 
will  not  terminate  the  tenant's  estate. 
Shields  v.  Louar,  3  R.  256. 

2.  Showing  a  dissolution  of  the  relation,  or 
thai  it  never  exist&l.  —  That  a  tenant  is 
estopped  to  deny  his  landlord's  title  is  a 
universal  rule  founded  on  sound  principles; 
and  a  person  once  becoming  a  tenant  is 
prima  fade  deemed  to  continue  so  while  he 
remains  in  possession.  But  such  tenant 
may  show  that  the  relation  has  been  dis- 
solved, and  may  then  controvert  the  land- 
lord's title.     Camp  v.  Camp,  13  D.  60. 

A  tenant  receiving  possession  of  lands 
from  his  landlord  is  estopped  from  detiying 
the  latter's  title  while  he  remains  in  posses- 
sion thereunder;  but  upon  the  expiration  of 
his  lease,  he  may  surrender  possession,  and 
may  sue  for  and  recover  it  back,  on  showing 
better  title  in  himself.  Bank  of  Utica  v. 
Mersereau,  49  D.  189;  Smith  v.  Mundy,  52 
D.  221. 

After  the  termination  of  the  tenancy,  a 
tenant  may  purchase  and  assert  an  adverse 
title  against  the  landlord.  Gable  v.  Wether- 
holt.  56  R.  774 

If  no  rent  or  other  return  is  reserved  on 


conveying  an  estate  for  life,  as  where  a  ten* 
ancy  for  life  is  created  by  operation  of  law 
through  the  omission  of  words  of  inheritance 
in  a  conveyance,  the  conventional  relation 
of  landlord  and  tenant  does  not  exist,  and 
the  grantee  is  not  within  the  principle  pre- 
cluding a  tenant  from  setting  up  any  defense 
against  his  landlord.  Jackson  v.  Harten,  17 
D.  517. 

The  doctrine  of  estoppel  between  landlord 
and  tenant  has  no  application  to  a  construct- 
ive relation,  bnt  only  to  the  actual  relation 
created  by  contract.  James  v.  Patterson,  55 
D.  737. 

3.  Landlord's  title  defective  or  expired,  — 
Where  the  landlord's  title  is  judicially  pro- 
nounced insufficient  for  the  tenant's  security, 
the  latter  may  renounce  the  relation,  and 
take  shelter  under  the  paramount  title. 
Lunsford  v.  Turner,  20  D.  248. 

A  tenant  cannot  dispute  the  landlord's 
right  to  make  a  lease  to  him,  but  he  is 
allowed  to  prove  the  nature  of  his  landlord's 
title,  and  to  show  that,  though  originally  a 
valid  one,  it  expired  before  the  commence- 
ment of  the  action,  and  that  the  land  then 
belonged  to  another.  NiUs  v.  Ransford,  51 
D.  95;  Jackson  v.  Rowland,  22  D.  557. 

A  lessor  having  no  interest,  title,  posses- 
sion, or  right  of  possession,  cannot  make  a 
valid  lease  to  another  in  possession,  and  the 
doctrine  of  estoppel  is  wholly  inapplicable 
to  such  a  lease.    Hall  v.  Benner,  21  V.  394. 

A  lease  by  a  purchaser  at  sheriff's  sale, 
before  the  deed  is  executed,  does  not  estop 
the  lessee  from  disputing  the  lessor's  title, 
but  is  nevertheless  admissible  in  evidence 
against  the  lessee  as  his  deed  and  declara- 
tion,    lb, 

A  tenant  may  set  up  a  title  acquired 
under  a  judgment  after  ne  became  tenant, 
overreaching  the  title  of  his  landlord.  Jacs> 
sony.  Rowland,  22  D.  557. 

A  mere  intruder  may  prove  the  expiration 
of  the  title  under  which  a  recovery  is  sought 
against  him  in  ejectment,  it  seems.    To. 

A  tenant  may  dispute  his  landlord's  title 
by  showing  that  he  was  led  to  acknowledge 
the  tenancy  under  a  misapprehension  as  to 
such  title,  and  that  he  was,  at  the  time  of 
his  acknowledgment  of  said  title,  actually 
in  possession  as  tenant  of  another.  Swjft  v. 
Dean,  34  D.  693. 

The  rule  that  a  tenant  or  vendee  in  pos- 
session cannot  deny  the  title  under  which 
he  entered  is  oontined  to  the  title  of  the 
landlord  or  vendor  at  the  time  possession  is 
given.  McAusland  v.  Fundi,  93  D.  358; 
BeUison  v.  Budd,  65  D.  442. 

4.  Eviction.  —  After  eviction,  the  tenant 
may  take  refuge  under  an  adverse  title  by 
purchase  or  otherwise.  Fowler  v.  Cravens, 
29  D.  153. 

A  tenant  against  whom  judgment  of  evic- 
tion has  been  obtained  may,  without  being 
actually  evicted  by  Aon,  fa.,  purchase  any 
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other  title  for  his  own  benefit.  Gore  ▼.  Ste- 
wens,  25  D.  141. 

6.  Disclaimer  and  ad  verm  possession.*  — 
Disclaimer  by  a  tenant,  with  the  knowledge 
of  his  landlord,  followed  by  an  unbroken 
possession  for  a  sufficient  time,  will  bar  an 
action  of  ejectment  brought  by  the  landlord. 
TiUotson  ▼.  Kennedy,  39  D.  330. 

A  tenants  publicly  claiming  the  land  as 
his  own,  selling  portions  of  it,  delivering 
over  the  possession,  and  continuing  such 
acts  for  more  than  twenty  years,  will  be 
presumptive  evidence  of  a  disclaimer  of  the 
landlord's  title,  and  of  an  adverse  holding. 
Farrow  v.  Edmundson,  41  D.  250. 

The  grantee  of  a  tenant  at  will  under  a 
deed  purporting  to  convey  the  fee  may,  by 
entering  under  such  deed,  and  holding  pos- 
session openly  and  notoriously  for  himself, 
for  seven  years,  become  vested  with  title  by 

Prescription  as  against  his  grantors  landlord. 
)oak  v.  Donelson,  24  D.  485. 
6.  Illustration*.  —  Where  a  tenant  at  will 
remained  after  the  lessor  s  death  in  exclusive 
and  uninterrupted  possession,  claiming  the 
land  as  his  own  for  fifty-seven  years,  —  held, 
that  the  jury  were  authorized  to  presume  a 
restoration  of  it  to  the  lessor's  heirs,  and  an 
actual  ouster  immediately  after  his  death, 
so  that  the  tenant s  adverse  possession  would 

S've  him  a  perfect  title.    Camp  v.  Camp,  13 
.  60. 

Where  A,  being  in  possession  of  land, 
delivers  the  possession  to  B,  upon  his  re- 
quest, and  upon  his  promise  to  return  it, 
with  or  without  rent,  at  a  specified  time,  or 
at  the  will  of  A,  B  cannot  be  allowed,  while 
still  retaining  the  possession,  to  dispute  A's 
title;  but  the  rule  is  otherwise  if  B  is  in 
possession,  and  takes  a  lease  from  A,  since 
the  latter  parts  with  nothing,  and  the  former 
has  obtained  nothing  by  the  transaction. 
Franklin  v.  Merida,  95  D.  129. 

Defendant,  who  was  in  possession  as  ten- 
ant in  common  of  certain  real  estate,  agreed 
by  parol  to  pay  rent  to  C.  for  an  undivided 
share  therein,  not  owned  by  defendant,  and 
claimed  by  C.  After  paying  rent  for  several 
years,  defendant  disclaimed  tenancy  under 
C,  and  refused  to  longer  pay  rent.  Held, 
that  defendant  was  not  estopped  from  deny- 
ing the  title  of  C.  Fuller  v.  Sweet,  18  ft. 
122. 

13.  General  rights  of  the  landlord 
during  tenant's  possession.  —  A  land- 
lord may  always  be  admitted  to  defend  for 
his  tenant,  but  he  is  not  allowed  to  put  any- 
thing else  in  issue  but  the  title  of  the  land 
in  the  tenant's  possession;  nor  can  the  land- 
lord's title  to  other  lands  be  determined  in 
such  an  action.  Crockett  v.  Lashbrook,  17  D. 
98. 

A  landlord  may  use  his  tenant's  name  to 
sustain  an  action  of   trespass,   where  the 

•  8ee  note  on  disseisin  by  tenant,  16  D.  480-462. 


damages  to  be  recovered  are  justly  due  by 
the  latter  to  the  former,  and  in  such  case 
the  tenant  cannot  defeat  the  landlord's  ac- 
tion even  by  a  release.  Hinton  v.  McNeil, 
24  D.  315. 

A  landlord  has  neither  actual  nor  con- 
structive possession  during  the  continuance 
of  the  lease  so  as  to  enable  him  to  maintain 
trespass,  but  the  exclusive  possession  is  in 
the  tenant.  Gibbons  v.  Dillingham,  50  D. 
233. 

A  defendant  is  not  liable  for  the  tortious 
acts  of  his  lessees,  unless  authorized  by  him. 
Dtoinel  v.  Veame,  69  D.  94;  Little  Schuylkill 
etc  Co.  v.  Richards,  98  D.  209. 

A  tenant  of  part  of  a  building,  the  other 
part  of  which  is  occupied  by  his  landlord, 
and  in  both  parts  of  which  there  are  chattels 
of  the  landlord,  is  liable  for  the  accidental 
destruction  of  the  landlord's  part  and  its 
contents  by  fire  caused  by  his  negligence  in 
heating  his  own  part;  but  he  is  not  liable  for 
the  destruction  of  his  own  part  unless  he 
was  recklessly  negligent;  and  as  to  the  land- 
lord's chattels  in  his  own  part,  it  depends 
upon  the  nature  of  the  bailment.  Lothrop 
v.  Thayer,  52  R.  286. 

A  tenant  maintained  a  fire  in  a  leased 
barn,  in  a  stove,  the  pipe  passing  through  a 
hole  in  the  roof,  by  means  whereof  the  barn 
was  destroyed  by  fire.  Held,  that  a  finding 
that  the  destruction  was  by  the  tenants 
fault  would  not  be  set  aside.  Dorr  v.  Hark* 
mss,  60  R.  656. 

14.  Landlord's  right  of  re-entry.  *•- 
Where  a  landlord  has,  by  the  terms  of  a 
lease,  a  right  to  re-enter  and  become  rein- 
vested with  his  former  estate  in  the  premises 
demised,  he  is  entitled  to  recover  damages 
according  to  the  injury  whioh  the  property 
had  sustained  at  the  time  when  this  right 
accrued.  And  if  the  tenant  has  removed 
buildings  from  the  premises,  the  injury  sus- 
tained is  measured  by  the  landlord's  loss  of 
rent  arising  from  such  removal.  Winston  v. 
Franklin  Academy,  61  D.  540. 

No  right  of  entry  remains  in  a  lessee  of 
premises  after  expiration  of  the  term,  where 
he  sublets  the  leased  premises  for  the  entire 
term  of  his  lease.  The  right  is  in  him  who 
holds  the  reversion.  Blumenberg  v.  Afyres, 
91  D.  560. 

When  a  tenancy  has  been  legally  termi- 
nated, the  landlord  may  enter  peaceably 
upon  the  premises;  and  having  so  enterecf, 
he  may  remove  the  tenant  therefrom,. using 
such  force  as  would  sustain  a  plea  of  moi 'liter 
manus  tmposuit,  and  he  may  remove  the  ten- 
ant's goods  if  the  tenant,  after  sufficient  op- 
portunity, neglects  to  do  so,  using  due  care 
and  caution  in  their  removal,  and  depositing 
them  in  a  near  and  convenient  place.  And 
if,  und«»r  such  circumstances,  the  landlord 
bursts  open  the  door,  which  the  wife  of  the 

*  Right  of  landlord  to  enter  after  termination 
of  lease,  see  note,  69  D.  764-766. 
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tenant  has  wrongfully  fastened,  removes  the 
doors  and  windows,  which  make  it  uncom- 
fortable for  her  to  remain,  and  brings  a  dog 
into  the  house,  which,  by  barking,  annoy*  her, 
such  acts  do  not  constitute  an  assault.  Acts 
which  embarrass  and  distress  do  not  consti- 
tute, although  they  may  aggravate,  an 
assault.    Stearns  v.  Sampson,  8  R.  442. 

Where  a  tenant  merely  removes  from  the 
leased  premises  during  his  term,  the  land- 
lord is  not  authorized  to  re-enter  and  put 
another  tenant  in  possession,  and  the  first 
tenant  may  recover  the  possession.  C/tancey 
v.  Smith,  52  R.  217. 

A  landlord  entitled  to  repossession  may 
not  re-enter  during  the  tenant's  temporary 
absence,  without  legal  warrant,  and  hold 
forcible  possession.  Mason  v.  Hawes,  62  R. 
552. 

10.  Bights  of  tenant  as  against 
landlord.  *  —  1.  General  rules.  —  A  lease  of 
a  cellar  or  distinct  room  in  a  house  conveys 
an  interest  in  the  soil  so  far  as  necessary  for 
the  enjoyment  of  the  premises  demised,  but 
no  further.     Stoekwell  v.  Hunter,  45  D.  220. 

A  lessee  of  land  has  a  right  to  abandon 
and  avoid  the  lease  altogether,  or  remain 
upon  and  cultivate  the  land  actually  con- 
veyed, and  have  an  abatement  of  the  price 
pro  tanto  the  deficiency,  where  the  lessor 
fraudulently  misrepresented  the  quantity. 
Mitchell  v.  Zimmerman,  51  D.  717. 

A  tenant's  taking  in  a  partner  in  a  busi- 
ness carried  on  in  the  premises  leased  does 
not  alter  the  nature  of  tenancy,  no  new 
agreement  having  been  made  with  the  lessor. 
Barlow  v.  Wainwright,  52  D.  79. 

A  tenant,  after  expiration  of  his  lease  and 
his  removal  from  the  premises,  has  a  right  to 
a  reasonable  ingress  upon  the  land,  in  order 
to  remove  his  property.  Daniels  v.  Brown, 
69  D.  505. 

He  cannot  justify  the  use  of  force  in  ob- 
taining possession  of  his  property  left  on  the 
leased  premises  after  the  expiration  of  the 
lease.     lb. 

He  cannot  maintain  trespass  against  his 
co-tenant  for  taking  and  carrying  away  the 
common  property.     lb. 

An  entry  of  a  tenant  for  the  purpose  of 
taking  away  property  to  which  he  has  a 
right  as  tenant  in  common  is  justifiable  of 
itself;  but  is  so  by  force  of  a  license  in  law. 
lb. 

An  entry  of  a  tenant  upon  real  estate  of 
his  landlord  for  the  purpose  of  taking  away 
property  to  which  he  had  a  right  as  tenant 
in  common,  if  accompanied  by  violence  to  the 
owner  of  the  property,  makes  him  a  trespas- 
ser ab  initio,  and  liable,  not  only  for  the 
entry,  but  for  the  landlord's  share  of  the 
crop  carried  away.     lb. 


*  Usages  and  customs  applicable  to  relation  of 
landlord  and  tenant,  see  note,  60  D.  101-103. 

Measure  of  damages  for  refusing  to  give  tenant 
possession,  *ee  note,  58  R.  606-614. 


A  lessee  has  no  action  against  the  U 
for  pulling  down  a  party -wall  and  the  dimin- 
ishing of  the  area  of  the  leased  premises  by 
the  owner  of  the  adjoining  lot  and  building, 
with  whom  the  lessor  made  an  agreement 
authorizing  him  to  have  the  party- wall  raised 
to  a  stipulated  height,  and  to  have  it  con- 
tinued in  a  straight  line  lengthwise;  for  this 
agreement  does  not  authorize  the  acts  com- 
plained of,  and  the  lessee's  remedy  therefor, 
if  any,  is  against  the  adjoining  owner. 
Bauafier  v.  WW***  Ti  D.  279. 

Where  the  landlord  remains  in  possession 
of  part  of  the  leased  premises,  and  refuses  to 
surrender  the  same  to  his  lessee  upon  de- 
mand, as  he  had  agreed  to,  the  lessee  cannot 
remove  his  effects  as  those  of  a  stranger,  and 
thus  obtain  possession.  MeCUtrg  v.  Price,  98 
D.  356. 

Where  tenants  go  into  possession  of  part 
of  the  leased  premises,  the  landlord  occupy- 
ing the  remainder  under  an  agreement  to 
give  up  possession  upon  demand,  which  he 
refused  to  do,  the  tenants'  remaining  in  pos- 
session of  a  part  during  a  portion  of  the  term 
is  not  a  waiver  by  them  of  any  of  their  rights 
nnder  the  contract.    lb. 

Where  the  owner  of  a  five-story  and  base- 
ment building  leased  it  at  a  rental  of  fifteen 
hundred  dollars  per  year,  payable  quarterly, 
and  gave  the  possession  of  the  first  three 
stories  to  the  lessees,  and  agreed  to  give 
them  possession  of  the  remainder  upon  de- 
mand, which  he  afterwards  refused  to  do,  he 
cannot  recover  rent  from  the  lessees  for  the 
use  of  the  first  three  stories,  as  the  contract 
must  be  regarded  as  an  entirety.     76. 

A  lessee  of  land  bounded  by  the  "  present 
bank"  of  a  non-navigable  stream  is  entitled 
during  his  term  to  the  accretions  formed  by 
the  receding  of  the  stream  or  a  change  in  its 
current,  in  the  same  manner  as  a  grantee 
would  be  entitled.    Cobb  v.  Lavalle,  31  R.  91. 

The  landlord  of  a  building  is  liable  for  in- 
jury to  the  goods  of  a  subtenant,  by  water, 
which  the  janitor  in  the  employ  of  the 
landlord  negligently  permitted  to  escape 
from  a  wash-basin  in  the  building.  Pike  v. 
Brittany  60  R.  527. 

2.  Illustrations.  —  Where  a  proprietor  of  a 
tract  of  land  in  a  city  laid  off  streets 
therein,  which  were  never  accepted  by  the 
corporation,  and  leased  lots  bounded  on  such 
streets,  and  afterwards  the  proper  author- 
ities established  streets  through  said  tract, 
without  reference  to  those  thus  laid  out, 
—laid,  that  the  proprietor  was  not  bound 
to  keep  open  the  streets  mentioned  in  his 
leases,  if  the  lessees  had  a  reasonable  and 
convenient  way  to  a  public  street  or  high- 
way.    Underwood  v.  Stuyvesant,  10  D.  2I& 

The  owner  of  a  building  leased  a  "store 
therein.    Held,  that  the  lessee  had  the  right 
to  the  use  and  occupation  of  the  enter  walls 
belonging  to  that  portion  of  the  tenement, 
inducting  the  store,  for  the  purpose  of  post- 
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ing  bills  and  notices  thereon.  Biddle  ▼•  Lit- 
tlefield,  16  R.  388. 

Defendants,  the  owner*  of  a  building, 
leased  the  lower  story  thereof  to  the  plain- 
US,  but  occupied  the  upper  story  themselves. 
They  employed  a  carpenter  to  put  a  sky  light 
in  the  roof,  which  he  did  so  negligently  that 
the  rain  came  through,  and  damaged  plain- 
tiffs goods.  Held,  tnat  the  defendants  were 
liable  therefor.  Glkkauf  ▼.  Mawrer,  20  R. 
238. 

Plaintiffs  leased  a  store  with  the  appurte- 
nances in  a  building  occupied  by  several 
tenants.  A  yard  adjoined  the  building, 
which  contained  privies  for  the  use  of  the 
tenants,  and  furnished  light  necessary  for 
the  back  park  of  plaintiffs'  store.  A  door 
lead  from  plaintiffs  store  to  the  yard,  and  a 
door  from  a  hallway  used  by  all  the  tenants. 
Plaintiffs  having  a  privy  elsewhere,  with  the 
consent  of  the  landlord  and  for  their  own 
convenience  closed  up  the  door  leading 
from  their  store.  Subsequently,  defendant 
took  a  lease  of  the  whole  premises,  subject 
to  plaintiffs'  lease,  and  began  to  excavate 
in  the  yard  for  the  purpose  of  building 
thereon.  Held,  that  plaintiffs  had  an  ease- 
ment in  the  yard  for  light  and  air,  and  this 
right  was  not  affected  by  the  door  leading 
thereto  from  their  store.  Doyle  v.  Lord,  21 
R.  629. 

A  lease  provided  that  the  lessee  might 
erect  a  building,  and  that  at  the  end  of  the 
term  the  lessor  might  elect  to  renew  the 
lease,  or  to  bay  the  building  or  sell  the  lot, 
at  a  price  to  be  ascertained  by  arbitrators. 
The  lessee  built,  but  the  lessor  failed  to 
elect.  The  lessee  then  elected  to  purchase 
the  lot,  but  the  lessor  refused  to  join  in  an 
arbitration  to  fix  the  price.  Held,  that  the 
lessee  was  entitled  to  equitable  relief.  Cole* 
▼.  Peck,  49  R.  161. 

A  landlord  leased  premises  for  the  express 
and  sole  purpose  of  mining  and  taking  car- 
bon oil  thereform  at  a  fixed  royalty.  The 
tenant  opened  a  well  which  produced  both 
oil  and  hydro-carbon  gas,  the  latter  in  large 
quantities  issuing  by  its  own  force  from  the 
welL  The  tenant  separated  the  gas  from 
the  oil,  and  by  pipes  conducted  it  beyond 
the  leased  premises,  where  he  sold  or  appro- 
priated it  to  his  own  use.  Held,  that  the 
tenant  was  not  accountable  to  the  landlord 
for  the  gas  or  its  value.  Wood  Co.  Prtro~ 
leum  Co.  v.  W.  Va.  Transp.  Co.,  57  R.  659. 

16.  The  tenan table  condition  of  the 
premises.* — A  landlord  is  under  the  same 
liab.Iity  to  the  subtenants  of  the  lessee  for 
the  safety  and  sufficiency  of  the  demised 
premises,  for  the  purposes  for  which  they  are 
intended  as  he  is  to  the  lessee.  Jaffe  v. 
Harteau,  15  R.  438. 

*  Unhealthy  condition  of  premises,  liability  of 
landlord  for,  see  notes,  56  R.  266-269;  46  R.  474, 476. 

Landlord's  liability  tor  nuisances,  see  notes,  16 
B.<*»  71);  Id.,  W8-400. 

2  A.  D.  R.-133 


In  the  absence  of  fraud  or  of  an  express 
agreement,  the  lessor  of  a  building  is  not 
liable  to  the  tenant  or  others  lawfully  upon 
the  premises  by  his  authority,  for  their  con- 
dition, nor  does  he  undertake  that  they  are 
tenantable  for  the  purposes  for  which  they 
are  apparently  intended.  Jaffe  v.  Harteau, 
15  R.  438;  Fisher  v.  LighthalL  54  R.  258. 

Thus  where  a  boiler  used,  for  domestic 
purposes  in  leased  premises  exploded,  injur- 
ing the  tenant,  and  there  was  evidence  tend- 
ing to  show  that  the  explosion  would  not 
have  occurred  had  there  been  a  safety-valve 
in  the  boiler,  bat  none  that  the  landlord 
knew  or  had  reason  to  suspect  that  the 
boiler  was  improperly  constructed  or  was 
dangerous, —  held,  that  the  landlord  was  not 
liable.    Jaffe  v.  Harteau,  15  R.  438. 

An  action  lies  by  a  tenant  against  a  land* 
lord  for  leasing  premises  for  a  dwelling, 
knowing  them  to  be  infected  with  the  small* 
pox,  where  the  tenant  is  ignoiunt  of  the 
fact,  and  who,  without  fault  on  his  part,  is 
rendered  ill  by  the  condition  of  the  premises. 
Minor  v.  Sharon,  17  R.  122;  Cesar  v.  Karutz, 
19  R.  164. 

A  landlord  is  not  liable  to  his  tenant  for 
personal  injury  by  reason  of  a  defect  in  a 
stairway  in  the  tenement,  caused  by  a  previ- 
ous tenant,  there  having  been  opportunity  to 
examine  the  premises  at  the  time  of  hiring, 
and  no  warranty  of  fitness,  and  no  knowl- 
edge on  the  landlord's  part  of  any  unsafe- 
ness.    Bowe  v.  Hunting,  46  R.  471. 

17.  Duty  to  repair.  —  The  tenant  takes 
the  risk  of  the  future  condition  of  premises 
leased,  and  is  bound  to  keep  them  in  repair, 
in  the  absence  of  any  special  agreement  on 
the  subject    Libbey  v.  Tolford,  77  D.  229. 

A  tenant  cannot  make  repairs  at  the  land- 
lord's expense,  without  a  special  agreement 
between  them  authorising  it.  Murnford  ▼• 
Brown,  16  D.  440. 

A  landlord  is  not  liable  for  injury  from  a 
defective  sidewalk  in  front  of  leased  prem- 
ises, nnless  it  be  distinctly  proved  that  he 
has  expressly  agreed  with  the  tenant  or  oc- 
cupier to  keep  the  sidewalk  in  repair;  bat 
the  tenant  or  occupier  is  liable.  City  of  Lowell 
t.  Spauldivg,  50  D.  775. 

The  tenant's  general  covenant  to  repair 
binds  him  under  all  circumstances,  even 
though  the  injury  proceeds  from  the  act  of 
God,  from  the  elements,  or  from  the  act  of  a 
stranger;  and  if  he  desires  to  relieve  himself 
from  liability  for  injuries  resulting  from  any 
cause  whatever,  he  must  except  them  from 
the  operation  of  his  covenant.  Polack  v. 
Pioche,  95  D.  115. 

An  injury  to  demised  premises  by  water  is 
not  an  act  of  God  or  of  the  elements,  where 
the  embankment  of  a  natural  reservoir, 
which  is  filled  with  water  by  un  usual  rains, 
is  broken  by  a  stranger,  and  the  injury  thus 
results;  and  the  tenant  is  bound  to  repair, 
even  if  "  damages  by  the  elements  or  acta  of 
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Providence "  are  exoepted  from  his  cove- 
nants,    lb. 

A  statute  having  required  the  ownen  of 
tenement*  houses  to  provide  fire-escapes,  and 
keep  them  in  repair,  under  penalty  for  ne- 
glect, it  is  the  duty  of  such  owners,  as  be- 
tween themselves  and  their  tenants,  and  in 
the  sbsenee  of  an  agreement  for  repairs,  to 
keep  the  same  in  repair.  McAlpin  v.  Powell, 
26  R.  555. 

Upon  leased  premises  a  water-pipe  and 
gutter,  not  defective  in  their  original  con- 
struction, became  stopped  up,  so  that  the 
water  flowed  upon  the  door-steps  of  the 
leased  house,  forming  ice  upon  which  a 
third  person  fell,  and  was  injured.  As  be- 
tween lessor  and  lessee,  in  the  absence  of 
contract  to  the  contrary,  it  is  the  duty  of  the 
latter  to  repair  the  pipe  or  remove  the  ice, 
and  for  failure  in  this  he  is  liable,  and  not 
the  landlord.  Shindelbeck  v.  Moon,  90  R. 
584, 

A  landlord  letting  rooms  in  the  same 
building  to  different  tenants,  the  building 
having  a  common  stairway,  is  bound  to  keep 
the  stairway  in  reasonable  repair,  and  the 
tenants  are  not  to  be  conclusively  deemed 
negligent  in  using  it  after  learning  that  it 
has  become  dangerous.  Looney  v.  McLean, 
87  R.  295. 

Where  a  mill  and  premises  were  leased, 
and  the  lessee  covenanted  to  leave  it  in  re- 
pair, and  the  mill  during  the  lease  was 
carried  off  by  ioe,  — held,  that  the  lessee  was 
bound  to  pay  the  rent,  and  to  perform  the 
covenants,  including  the  covenant  to  repair. 
Rom  v.  Overton,  2  D.  552. 

Plaintiff  occupied  the  lower  portion  of  a 
house  and  another  tenant  the  upper  portion. 
The  roof  and  upper  story  having  been  de- 
stroyed by  fire,  in  an  action  by  plaintiff 
against  the  landlord,  the  judge  charged  the 
jury  that  it  was  the  landlord's  duty  to  pro- 
ceed with  diligence,  after  the  fire,  to  put  on 
the  roof,  and  that  he  was  liable  for  damages 
to  plaintiff,  caused  by  delay.  Held,  error, 
there  being  no  express  oovenant  to  repair, 
and  the  maxim,  Sic  utere  tuo,  eto.,  not  apply- 
ing.    Doupe  v.  Oenin,  6  R.  47. 

18.  Landlord's  promise  to  repair.  — 
A  lessee  has  an  action  en  the  lessor's  covenant 
to  repair  without  giving  him  notice  of  want 
of  repair,  especially  where  the  lease  contains 
a  covenant  that  the  lessor  may  enter  to  view 
and  make  improvements.  Hoyden  v.  Brad- 
ley, 66  D.  421. 

A  promise  to  repair  leased  premises,  made 
by  a  landlord  who  is  under  no  legal  obliga- 
tion to  make  repairs,  is  without  considera- 
tion, and  cannot  support  an  action.  [Abbey 
v.  Tolford,  77  D.  229;  Pureed  v.  English,  44 
R.255. 

A  lessor  of  a  warehouse,  who  has  cove- 
nanted to  repair,  must  keep  the  floors  tight 
so  they  will  not  loak,  if  they  were  so  when 
originally  constructed,  and  if  the  business 
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of  the  lessee  requires  it,  or  he  will  be 

of  the  latter,  who  has  done  the  work  himself, 
for  the  cost  thereof.  Ward  v.  KeUey,  97  D. 
773. 

Such  lessor  of  a  warehouse  cannot  complain 
of  a  charge  that  he  was  only  required  to  oalk 
floors,  and  make  them  tight,  if  they  were  in 
that  condition  when  originally  leased,  and 
that  he  was  not  bound  to  improve  them;  for 
it  seems  that  he  is  required  under  that  oove- 
nant not  only  to  keep  them  in  that  condi- 
tion, but  to  put  them  in  that  fix.    lb. 

A  landlord  agreed  in  a  lease  of  a  farm  to 
repair  the  fences  so  as  to  secure  the  crop. 
He  failed  to  do  this,  and  cattle  broke  in,  and 
injured  the  crops.  Held,  that  he  was  liable 
therefor.     Cuker  v.  Hill,  44  R.  134. 

19.  Injuries  by  reason  of  defective 
repairs.*—!.  Liability  o/ landlord  to  tenant, 
hit  eervanU,  etc  — The  owner  of  a  building 
that  he  has  erected  negligently,  and  with  in- 
sufficient and  improper  materials,  and  has 
rented,  is  liable  in  damages  for  injuries  to 
one  employed  in  the  building,  resulting  from 
its  insufficient  construction.  Oodley  v.  Hng* 
erty,  59  D.  731. 

Gross  neglect  in  constructing  and  renting 
an  insecure  building  renders  the  owner  liable 
to  a  party  whose  goods  are  injured  by  its 
fall,  u  there  is  no  negligence  on  the  part 
either  of  tenants  or  of  the  party  storing  the 
goods.     Canon  v.  Oodlef,  67  D.  404. 

A  landlord  being  solicited  by  his  tenant 
to  have  an  out-house  repaired,  gratuitously 
undertook  to  make  the  repairs,  and  negli- 
gently and  unskillfully  performed  the  work, 
whereby  the  tenant's  wife  was  subsequently 
injured.  Held,  that  the  landlord  was  liable 
for  the  injury.     GUI  v.  Middleton,  7  R.  548. 

A  fire-escape  attached  to  a  tenement-house 
consisted  ot  a  platform,  accessible  only 
through  a  window,  furnished  with  a  railing 
around  the  outside,  and  having  at  one  end  a 
trap-door,  communicating  by  a  ladder  with 
a  similar  platform  on  the  next  story;  the 
child  of  the  tenant,  ten  years  old,  who  had 
been  sitting  on  the  sill  of  the  open  window, 
while  his  father  was  at  work  in  the  same 
room,  passed  through  the  window  to  the 
platform,  and  to  the  trap-door,  the  hinges  of 
which,  being  rusty,  and  fastened  only  with  a 
small  wire  and  string,  gave  way  beneath 
him,  and  he  was  killed.  Held,  that  an  ac- 
tion of  damages  therefor  would  not  lie 
against  the  owner  of  the  premises.  Mo 
Alpin  v.  Powell,  26  R.  555. 

A  landlord  rented  a  room  on  the  fifth  floor 
of  a  building,  with  a  bath-room  and  water* 
closet  appurtenant  thereto,  and  appurtenant 
also  to  another  room,  which  remained  in 
the  landlord's  control  Injury  occurred  to 
lower  tenants  by  the  careless  use  of  the 
bath-room.     Held,   that    the  landlord    was 

.  *  Liability  of  lessor  when  premises  are  out  of 
repair  or  in  dangerous  condition,  see  note,  50 IX 
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liable    therefor,    although   not    personally 
negligent.    Jones  r.  Freidenbnrg,  42  R.  86. 

Where  a  landlord  lets  a  house  knowing 
that  the  timbers  of  the  privy  floor  are  rotten 
and  unsafe,  but  eonoeals  the  fact  from  the 
tenant,  and  the  tenant  is  injured  by  the  de- 
fect* the  landlord  is  liable  therefor.  Coke  ▼. 
Oudcese,  44  R.  499. 

Defendant  was  lessee  of  e  pier,  which  he 
covenanted  with  the  landlord  to  keep  in 
repair.  He  sablet  the  pier,  after  which  it 
became  ruinous,  and  plaintiff  coming  upon  it 
lawfully,  and  with  due  care,  was  injured  by 
reason  of  its  defective  condition.  Held, 
that  defendant  was  liable.  Clancy  v.  Byrne, 
15  R.  391. 

Defendants  leased  their  wharf,  whioh  was 
unsafe  and  defective;  the  lease  contained  a 
condition  that  the  lessees  should  keep  the 
wharf  in  repair.  A  laborer  was  afterward 
assisting  in  discharging  a  cargo  from  a 
steamer,  when  the  wharf  fell,  and  he  re- 
ceived fatal  injuries.  Held,  that  defendants 
were  liable  for  the  injuries,  notwithstanding 
the  lessees  were  in  possession  under  a  cove- 
nant to  repair.     8words  v.  Edgar,  17  R.  295. 

Defendant,  owner  of  a  building,  rented 
the  lower  story  to  plaintiff  and  the  upper 
stories  to  other  tenants,  and  there  was,  in 
the  upper  part,  a  water-closet,  to  whioh  all 
the  tenants  had  access,  and  which,  though 
properly  constructed,  had  become  out  of 
order  by  reason  of  the  negligence  of  the 
tenants,  of  which  fact  defendant  had  notice. 
Held,  that  defendant  was  liable  for  damages 
occasioned  to  plaintiff  8  goods  by  reason  of 
the  overflow  of  said  closet.  Marshall  v 
Cohen,  9  R.  170. 

A  landlord  set  a  water-basin  in  a  tenant's 
room,  the  apertures  of  which  were  not  suffi- 
cient to  carry  off  all  the  water  that  was 
delivered  by  the  faucet  when  left  open. 
The  tenant  carelessly  left  the  faucet  open, 
and  the  water  overflowed  and  injured  the 
goods  of  another  tenant,  occupying  rooms  on 
a  lower  story.  Held,  that  the  landlord  was 
not  liable.  McCarthy  v.  York  County  Sav- 
ings Bant,  43  R.  591. 

Where  the  owner  of  a  building  leases  the 
lower  stories,  and  retains  possession  of  the 
upper  stories,  he  will  be  liable  to  the  tenant 
for  injuries  occasioned  through  his  negli- 
gence in  permitting  the  roof  to  get  out  of 
order,  and  the  rain  to  enter.  Toole  v.  Beck- 
ett, 24  R.  54;  Qlickavfv.  Maurer,  20  R.  23a 

Where  the  lower  story  of  a  building  was 
leased  to  one  tenant,  and  the  upper  stories 
to  another,  and  the  roof  of  the  building  was 
destroyed  by  fire,  —  held,  that  the  landlord 
was  not,  in  the  absence  of  a  covenant  to  re- 
pair, liable  to  the  lower  tenant  for  injuries 
occasioned  bv  a  neglect  to  restore  the  roof, 
nor  was  he  bound  to  restore  it.  Doupe  v. 
Genin,  6  R.  47. 

Defendant  rented  one  floor  of  a  building 
to  Ik,  for  a  laundry,  and  supplied  him  with 


motive-power  by  a  revolving  shaft  driven 
by  steam.  L.  erected  a  partition  near  the 
shaft.  The  plaintiff;  in  L'i  employ,  en- 
deavoring to  pass  between  the  partition  and 
the  shaft,  was  caught  by  the  shaft  and  in- 
jured. Held,  that  he  had  no  eause  of  action 
against  defendant.  Ryan  ▼.  Wilton,  41  R. 
3o4. 

A  landlord  who  lets  several  tenements  in 
the  same  building,  with  a  common  exterior 
flight  of  entrance  steps,  without  a  railing,  is 
not  liable  to  a  tenant  injured  by  falling  on  ice 
accumulated  on  the  steps,  although  they  are 
so  made  and  of  such  material  as  to  collect 
ice.  Woods  v.  Naumheag  Steam  Cotton  Co., 
45  R.  344. 

2.  Lessor's  liability  to  visitors  and  strangers.* 
—The  lessor  of  a  building  is  not  liable  to 
one  who  in  passing  along  a  walk  leading  from 
the  street  to  the  building,  for  the  purpose  of 
transacting  business  with  the  tenant,  is  in- 
jured by  falling  down  an  unfenced  adjoining 
embankment,  although  the  premises  were  in 
that  condition  prior  to  the  letting.  Afellen 
v.  MorrW,  30  R.  695. 

The  defendant,  being  the  owner  of  a  lot  of 
ground,  erected  thereon  a  storehouse,  and 
afterward  leased  the  storeroom,  and  agreed 
with  the  lessee  to  construct  therein  cornices, 
shelvings,  and  fixtures  in  a  secure,  safe,  con- 
venient, and  proper  manner,  for  the  sale  of 
dry  goods  and  groceries,  and  to  keep  the 
premises  in  good  order.  The  fixtures  put 
up  under  the  agreement  were  unsafe  and 
insecure,  from  the  want  of  sufficient  fasten- 
ing to  the  walls  of  the  building,  all  of  which 
was  known  to  defendant,  who,  on  request  of 
the  lessee,  refused  and  neglected  to  repair. 
Afterward,  and  while  the  room  and  fixtures 
were  in  the  possession  of  the  lessee,  the 
shelvings  fell,  and  injured  the  plaintiff,  who 
was,  at  the  time,  in  the  storeroom,  as  a  cus- 
tomer of  the  lessee.  Held,  the  facts  stated 
do  not  constitute  a  cause  of  action  against 
the  defendant  and  in  favor  of  the  plaintiff! 
Burdkk  v.  Clteadle,  20  R.  767. 

A  nuisance  was  created  by  a  lessee  under 
a  lease  by  which  he  had  covenanted  to  keep 
the  premises  in  repair.  This  nuisance  be- 
came injurious  to  a  third  person.  Subse- 
quently, and  on  the  expiration  of  the  lease, 
the  lease  was  renewed,  with  like  covenants, 
the  landlord  not  taking  actual  oossession, 
but  knowing  of  the  injury.  Held,  that  the 
landlord  was  liable  for  the  injury.  Ingwer- 
sen  v.  Rankin,  54  R.  109. 

The  defendant,  for  himself  and  other  own- 
ers, leased  a  hall  to  a  military  company,  who 
assumed  the  duty  of  repair,  and  not  to  un- 
derlet without  consent  of  the  defendant. 
Without  such  consent,  the  company  leased 
it  for  a  skating-rink.  The  plaintiff,  in  going 
to  it,  fell  into  a  hole  in  the  floor  of  the  pas- 
sage-way used  for  the  hall  and  for  other 

*  Liability  of  landlord  for  Injuries  sustained  by 
visitor  of  his  tenant,  see  note,  50  R.  63-5o. 
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rooms  in  the  same  building  occupied  by 
other  tenants,  and  was  injured.  The  own- 
ers of  the  building  all  lived  in  another  town, 
and  none  of  them  knew  of  the  defect.  Held, 
that  defendant  was  not  liable.  CoU  v.  M& 
Key,  57  R.  293. 

3.  Lessor's  liability  to  passers-by.  —  The 
landlord,  and  not  the  tenant,  is  liable  for 
injuries  caused  by  neglect  to  repair  a  build- 
ing abutting  on  a  highway,  and  to  keep  it  in 
safe  condition  for  passers-by,  where  he  is 
bound  to  make  necessary  repairs,  and  has 
the  control  of  the  outside  doors  and  passage- 
ways for  that  purpose,  and  keeps  the  keys, 
and  opens  and  closes  the  doors  at  certain 
hours  fixed  by  the  tenant.  Kirby  ▼.  Boyle- 
ton  M.  Ass'n,  74  D.  682. 

An  action  will  not  He  against  the  owner 
of  premises  for  injuries  occasioned  by  their 
being  out  of  repair,  where  the  premises  were, 
at  the  time,  in  the  possession  of  a  tenant, 
and  were  in  good  repair  when  they  came  to 
his  possession.  Fisher  ▼.  ThirbeU,  4  R.  422; 
Jaffe  v.  Harieau,  15  R.  438. 

Thus  where  a  tenant  permitted  a  scuttle 
or  cole-hole  in  the  sidewalk  to  get  out  of  re- 

Eair,  —  held,  that  the  landlord  was  not  Ha- 
le, the  hole  being  in  repair  when  the  premises 
were  leased.    Fisher  ▼.  TMrkeU,  4  R.  422. 

8o  where  the  roof  of  the  demised  premises 
is  so  constructed  that  snow  and  ice  collect- 
ing on  it  will  naturally  fall  into  the  adjoin- 
ing highway,  the  landlord  is  not  liable  to 
one  injured  by  such  a  fall,  if  the  tenant  has 
the  entire  building,  and  has  covenanted  to 
repair.  Leonard  v.  Storer,  15  R.  76.  8.  P., 
Owinnell  v.  Earner,  15  R.  398. 

A  landlord  is  liable  for  injuries  occasioned 
by  ice  and  snow  falling  from  the  roof  of  the 
demised  premises,  although  the  building  was 
occupied  oy  tenants,  who  had  covenanted  to 
keep  the  premises  in  repair,  where  it  does 
not  appear  that  the  roof  was  under  the  con- 
trol of  the  tenants.  Shipley  v.  Fifty  Associ- 
ate*, 3  R.  346;  8  R.  318. 

The  owner  of  a  building  with  a  roof  so 
constructed  that  snow  and  ice  collecting  on 
it  from  natural  causes  will  naturally  and 
probably  fall  into  the  adjoining  highway  is 
not  liable  to  a  person  injured  by  such  a  fall 
upon  him  while  traveling  upon  the  highway 
with  due  care,  if  the  entire  building  is  at 
the  time  let  to  a  tenant  who  has  covenanted 
with  the  owner  "to  make  all  needful  and 
proper  repairs,  both  internal  and  external," 
it  not  appearing  that  the  tenant  might  not 
have  cleared  the  roof  of  snow  by  the  exer- 
cise of  due  care,  or  that  he  could  not,  by 
S  roper  precaution,  have  prevented  the  acci- 
ent.     Leonard  v.  Storer,  15  R.  76. 

A  tenant  taking  possession  of  demised 
premises  with  a  dangerous  opening  or  area 
at  the  street  line  is  bound  to  guard  the  same, 
so  as  to  secure  persons  using  the  street  from 
falling  into  it.     Ryan  v.  Wilson,  41  R.  384. 

Plaintiff  fell  through  the  covering  of  a 
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coal-hole  in  the  sidewalk.  Defendant  was 
the  lessee  of  the  premises  to  which  the  coal- 
hole was  appurtenant.  The  injury  occurred 
by  reason  of  the  improper  construction  of 
the  covering.  Held,  that  defendant  was  lia- 
ble, separately,  or  jointly  with  the  lessor, 
and  that  no  proof  of  notice  of  the  defect  to 
the  lessee  was  necessary.  Irvine  v.  Wood, 
10  R.  603. 

The  defendant  leased  premises  to  a  tenant, 
who,  by  permission  of  the  city,  constructed 
a  vault  under  the  sidewalk  in  front,  with  a 
coal-hole,  in  a  proper  and  useful  manner. 
By  the  wrongful  act  of  a  stranger,  the  stone 
supporting  the  cover  of  the  hole  was  broken, 
and  the  cover  turning  when  the  plaintiff 
stepped  on  it,  he  fell,  and  was  injured.  The 
defendant  had  no  knowledge  or  notice  of  the 
defect.  Held,  that  he  was  not  liable.  Wolf 
v.  Kilpatrkk,  54  R.  672. 

A  tenant  who,  during  his  term,  erected 
an  insecure  fence  on  the  leased  premises 
may  be  liable  for  an  injury  bv  its  falling  on 
a  passer  in  the  street,  after  his  surrender  of 
the  premises  to  the  landlord.  Hussey  v. 
Ryan,  54  R.  772. 

A  landlord  of  premises  in  exclusive  pos- 
session and  control  of  a  tenant  is  not  liable 
to  a  third  person  for  injury  by  the  fall  of 
an  awning  intended  solely  as  a  protection 
against  sun  and  rain,  the  fall  having  been 
occasioned  by  the  tenant's  negligent  conduct 
in  permitting  a  crowd  of  people  to  stand 
upon  it     Kalis  v.  Shattuck,  58  R.  668. 

20.  Abandonment  for  want  of  re- 
pairs. —  Covenants  by  lessee  to  pay  rent, 
and  by  lessor  to  make  improvements  and  re- 
pairs, without  whioh  the  premises  would  be 
useless  for  the  purposes  leased,  are  mutual 
and  dependent,  and  the  lessor's  failure  to 
perform  his  covenant  within  a  reasonable 
time,  where  no  time  is  specified,  justifies  the 
lessee  in  abandoning  the  premises;  but  the 
lessee  is  liable  for  the  rent  for  the  time  he 
occupied,  less  the  damages  sustained  by 
him  oy  reason  of  the  improvements  and  re* 
pairs  not  having  been  made.  Lumn  v.  Oage^ 
87  D.  233. 

The  lessee  of  a  room  in  a  block  covenanted 
to  keep  the  premises  in  good  repair,  but  if 
the  premises  were  destroyed,  the  lease  was 
to  become  void.  A  building  was  thereafter 
erected  on  an  adjoining  lot  bv  third  persons, 
whereby  the  demised  premises  were,  to  a 
great  extent,  cut  off  from  light  and  ventila- 
tion, and  rendered  damp  and  unhealthy,  but 
were  capable  of  being  made  tenantable  by 
repairs.  Held,  that  the  lessee  was  not  au- 
thorized to  abandon  the  lease  and  refuse 
payment  of  rent,  either  under  the  contract 
or  under  a  statute  providing  that  where 
leased  buildings  shall  be  destroyed,  or  be  so 
injured  by  the  elements  or  any  other  cause 
as  to  be  unfit  for  occupancy,  the  liability 
for  rent  shall  cease.  Hiliard  ▼•  New  York 
etc  Coal  Co.,  52  R.  90. 
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21.  Bights  of  the  parties  as  respects 
flxttires.* — The  rules  of  common  law  con- 
oerning  rights  of  lessor  and  lessee  in  build- 
ings, etc.,  erected  upon  leased  property  may 
be  modified  by  agreement  of  parties  upon 
the  subject;  and  so  far  as  such  agreement 
extends,  the  question  is  no  longer,  What 
is  the  common  law?  but,  What  have  the 
parties  agreed?    Dame  v.  Dame,  75  D.  195. 

On  a  lease  of  an  old  bakery  and  the  good- 
will of  the  business,  the  lessor  vacated  the 
premises,  and  discontinued  the  business  a 
week  or  two  before  the  commencement  of 
the  term,  and  removed  certain  fixtures,  and 
it  required  about  a  week  for  the  lessee  to 
replace  the  fixtures  after  taking  possession. 
Held,  in  the  absence  of  evidence  that  the 
value  of  the  good-will  was  thereby  injured, 
no  ground  of  recovery,  JJewie  v.  Seabury, 
30  R.  31 1. 

In  a  written  lease  silent  as  to  fixtures,  it 
was  provided  that  the  lessee  should  make  all 
necessary  "  improvements  and  repairs/'  For 
an  independent  consideration,  the  lessor 
agreed  that  certain  fixtures  should  remain 
for  the  lessee's  use.  An  out-going  tenant 
removed  them,  and  the  lessor  promised  to 
replace  them,  but  failing  to  do  so,  the  lessee 
replaced  them  at  her  own  expense,  and  the 
lessor  promised  to  make  it  right.  Held,  that 
parol  evidenoe  of  the  agreement  about  the 
fixtures  was  competent,  and  the  lessee  was 
entitled  to  recover  the  sum  so  expended.    lb. 

The  right  of  a  tenant  to  remove  trade  fix- 
tures does  not  extend  to  the  term  of  a  new 
lease  not  providing  for  the  removal.  Hed- 
derich  v.  Smith,  53  R.  509. 

A  tenant  under  a  lease  with  a  covenant 
for  perpetual  renewal  may  be  restrained 
from  tearing  down  and  removing  a  dwelling- 
house  on  the  premises  only  when  the  secu- 
rity for  the  rent  would  be  impaired  by  such 
removal.     Crowe  v.  Wilson,  57  &  343. 

22.  Bight  tocrops.+— -1.  In  general— 
A  landlord  cannot,  during  a  subsisting  lease, 
support  trespass  against  one  entering  and 
carrying  away  the  crop,  nor  can  his  grantee 
support  any  such  action;  in  such  a  case  the 
right  of  action  is  in  the  tenant.  Gibbons  v. 
Dillingham,  50  D.  233. 

A  tenant  in  possession,  though  he  has  no 
title  to  the  land,  is  the  true  owner  of  tur- 
pentine produced  by  his  labor  and  cultiva- 
tion, and  severed  from  the  realty.  He  may 
maintain  trover  for  its  conversion  against 
the  owner  of  the  land.  Branch  v.  Morrison, 
69  D.  770. 

2.  Rent  payable  at  crops),  —  Under  a  lease 
of  a  farm  for  years,  the  rent  payable  in  a 
portion  of  the  crops,  the  title  to  the  crops 
until  delivery  is  in  the  tenant,  and  he  may 
maintain    an  action    for    trespass    thereto 

*  fixtures,  tenant's  right  to  remove,  see  notes, 
11 D.  241-244;  67  D.  616,  616.  See  also  Fixtujucs, 
12. 

t  See  also  title  Caora 


against  the  landlord's  grantee  of  the  land. 
Chicago  etc.  R'y  Co,  v.  Lautrd,  48  R.  155} 
Deaver  v.  Rice,  34  D.  388. 

A  covenant  to  give  the  lessor  a  portion  of 
the  crops  raised  upon  land,  in  return  for  its 
use,  oreates  a  right  resting  only  in  contract, 
and  does  not  vest  the  lessor  with  any  title 
to  the  crops,  as  against  an  attaching  creditor 
of  the  lessee.     Deaver  v.  Rice,  34  D.  388. 

An  agreement  between  lessor  and  leesee 
that  the  former  should  take  all  the  corn 
standing  in  a  particular  field  for  his  rent 
does  not  entitle  the  lessor  to  the  crop,  as 
against  a  purchaser  at  an  execution  sale  of 
the  same  corn,  made  afterwards  upon  a  judg- 
ment against  the  lessee,  under  a  writ  the 
teste  of  which  preceded  the  date  of  the 
agreement,    lb. 

Property  in  hay  in  which  rent  is  made 
payable  under  a  parol  lease  for  a  year  does 
not  pass  to  the  landlord  until  severed  and 
set  apart  for  him,  or  delivered  to  him  by  the 
tenant     Dockham  v.  Parker,  23  D.  547. 

Where  the  tenant  dies  before  such  deliv- 
ery, and  there  is  no  new  agreement  between 
his  widow  and  administratrix  and  the  land- 
lord, the  hay  cut  afterwards  is  the  property 
of  the  estate,     lb. 

3.  Crops  to  be  consumed  on  premises. —  The 
lessor  may  maintain  trespass  against  a  lessee 
who  sell  crops,  or  a  portion  thereof,  and 
against  the  purchaser  thereof,  when  the  lease 
stipulates  that  the  lessor  is  to  have  the  gen- 
eral property  in  the  crops,  and  that  they  are 
to  be  consumed  on  the  premises.  Gray  ▼. 
Steeens,  &oD.  216. 

A  bona  fide  purchaser  for  value,  without 
notice,  acquires  no  title  by  purchasing  from 
the  lessee  such  crops;  and  he  is  equally  liable 
with  the  lessee  in  trespass  for  the  asporta- 
tion of  the  crops,    lb. 

The  damages  are  the  value  of  the  property 
removed,  though  it  is  also  stipulated  that 
if  any  surplus  remained  at  the  termination 
of  the  lease  the  lessor  might  purchase  it  upon 
certain  terms,     lb. 

The  lessor  is  not  bound  first  to  sue  the 
sheriff  for  crops  which  the  lessee  has  suffered 
to  be  sold  under  execution  against  him,  be* 
fore  suing  lessee  and  purchaser  for  another 
portion  of  the  crops,  subsequently  sold  by 
the  lessee,  where  the  provisions  of  the  lease 
are  such  as  above.     lb. 

Where  a  lease  of  a  farm  provides  that 
half  the  hay  raised  on  it  shall  be  consumed 
thereon  by  cattle  kept  by  the  lessee,  and  the 
other  half  be  divided  between  the  lessor  and 
the  lessee,  the  property  in  the  whole  of  the 
hay  remains  in  the  lessee  until  the  division 
is  made.  The  lessor  has  no  claim  is  rem 
upon  it  before  division.  When  the  division 
is  made  under  the  contract,  the  portions 
divided  vest  separately  in  the  lessor  and 
lessee,  but  the  undivided  halt  to  be  con- 
sumed on  the  farm  still  remains  the  property 
of  the  lessee.    Symonds  ▼.  Hall,  59  D.  63. 
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4.  Lien  on  erop$for  reni.  — The  lessor  may 
recover  in  trover  the  value  of  crops  con- 
verted by  a  lessee  who  has  not  paid  the  rent, 
under  a  provision  in  the  lease  that  the  lessor 
shall  have  a  full  lien  on  the  crops  of  that  year 
as  security  for  the  payment  of  the  rent,  since 
this  provision  gives  the  lessor  the  ownership 
of  the  crops  until  the  rent  is  paid.  Baxter 
v.  Bush,  70  D.  429. 

The  lessor's  title  to  crops  under  a  lease 
reserving  to  him  a  lien  upon  them  for  rent, 
is  not  affected  by  his  taking,  at  the  making 
of  the  lease,  the  lessee  s  note,  with  a  surety, 
for  the  rent,  or  by  his  prosecuting  an  action 
upon  the  note;  and  he  may  sue  in  trover  for 
the  crops.     76. 

Where,  by  the  contract  between  the  land- 
lord and  tenant,  the  former  is  to  have  a  lien 
upon  the  whole  produce  of  the  farm  until  the 
rent  is  .paid  or  secured,  a  waiver  of  such  lien 
may  be  inferred  from  a  statement  of  the 
landlord  to  one  proposing  to  purchase  such 
produce  from  the  tenant's  widow,  that  he 
may  safely  do  so.  Dockham  v.  Parker,  23  D. 
647. 

Where  the  widow  of  the  tenant  remains 
on  the  land,  in  such  a  case,  with  the  land- 
lord's consent,  as  his  tenant  at  will,  after  her 
husband's  death,  she  is  the  legal  owner  of 
all  the  produce  gathered  by  her  on  the  farm, 
and  is  not  bound  by  any  contract  of  her  hus- 
band as  to  paying  the  rent  in  produce.     lb. 

5.  Way-going  crops.* — After  the  expira- 
tion of  his  term,  a  tenant  has  the  right  to 
enter,  cut,  and  carry  away  his  way-going 
crops;  that  is,  all  the  grain  which  he  had 
•own,  but  which  was  not  ripe  at  the  termina- 
tion of  the  lease,  unless  there  be  an  agree- 
ment to  the  contrary.  Van  Dortn  v.  BverUt, 
8  D.  615. 

A  tenant  is  entitled  to  a  way -going  orop, 
and  may  maintain  trespass  quare  clausum 
/regit  against  his  landlord  for  an  injury 
done  thereto,  after  the  expiration  of  his  lease 
and  his  removal  from  the  premises.  Forsythe 
v.  Price,  34  D.  465. 

The  tenant  is  entitled  to  remove  the  straw 
as  well  as  the  grain,  on  quitting  the  premises 
at  the  expiration  of  his  term.  Craig  v.  Dale, 
87  D.  477. 

A  tenant  nnder  a  lease  of  later  date  than 
a  judgment  or  other  lien,  after  a  sheriff's 
sale  under  such  lien,  becomes  a  tenant  at 
will  of  the  sheriff's  vendee,  and  if  such  ten- 
ant has  sown  his  crop  before  he  was  notified 
of  the  purchaser's  intention  to  determine  the 
tenancy,  he  will  be  entitled  to  take  it  away. 
BUtinger  v.  Baker,  70  D.  154. 

A  lessee  in  possession  at  time  of  sheriff 's 
sale  of  premises  is  to  be  treated  either  as  a 
tenant  for  years  or  at  will:  if  for  years,  he 
is  entitled  to  the  way-going  crop,  nnder  the 
general  custom  or  common  law  of  Pennsyl- 
vania;  if  at  will,  he  has  the  right  to  the 

*  Tenant's  right  to   emblements,   etc,    after 
expiration  of  term,  see  note,  67  D.  oil-tie* 


larger  emblements  or  way- going  crop  that 
belongs  by  the  common  law  to  that  species 
of  tenancy,     lb. 

When  a  tenant  holding  for  an  uncertain 
time  sows  land,  he  is  entitled  to  the  crops 
as  emblements.  Brown  v.  Thurston,  96  D. 
438;  BUtinger  v.  Baker,  70  D.  154.  But  not 
where  the  land  is  leased  for  a  certain  and  de- 
terminate period.  Harris  v.  Carson,  30  D. 
510. 

The  plaintiff  entered  upon  lands  in  the 
spring,  under  a  parol  lease  for  two  years, 
with  the  privilege  of  harvesting  a  crop  of 
wheat  to  be  sown  in  the  second  fall,  and  not 
ripen  until  the  expiration  of  the  two  years; 
in  the  second  summer  the  owner  contracted 
to  sell  the  premises  to  the  defendant,  who 
had  notice  of  the  plaintiff  'e  rights;  before  re* 
ceiving  his  deed,  the  defendant  notified  the 
plaintiffs  to  quit  at  the  end  of  the  second 
year;  subsequently,  the  plaintiffs  sowed  the 
crop  of  wheat,  and  the  defendant  appropri- 
ated it.  Held,  that  the  defendant  was  liable 
for  the  conversion,  notice  to  quit  by  the  ven- 
dee being  ineffectual.  Reeder  v.  Sayre,  26  R. 
567. 

A  tenant  under  a  lease  for  an  indefinite 
period,  but  which  was  terminated  Septem- 
ber 1,  1873,  having  sowed  a  crop  of  oats  in 
November,  1872,  and  harvested  it  in  June, 
1873,  had  plowed  in  the  stubble  in  the  latter 
month,  and  the  orop  was  growing  when  ho 
left,  in  November,  1873.  Held,  that  he 
could  not  afterward  enter  and  harvest  that 
crop.     Henderson  v.  Cardwell,  40  R.  93. 

23.  Manure. — The  general  rule  is,  that 
a  tenant  under  a  farming  lease  or  contract 
has  no  right  to  remove  from  the  premises  so 
occupied  any  manure  made  in  whole  or  in 
part  from  the  produce  of  the  land,  without 
an  express  stipulation  to  that  effect  in  the 
agreement.  Gallagher  v.  Shipley,  87  D.  611. 
And  the  owner  of  the  farm  may  maintain  an 
action  for  its  value,  if  the  tenant  take  it  away 
from  the  farm.     Lewis  v.  Jones,  55  D.  550. 

A  verbal  agreement  between  landlord  and 
tenant  cannot  affect  the  rights  of  parties 
holding  the  demised  premises  under  the  les- 
see without  notice  of  it.  Gallagher  v.  Skip" 
ley,  87  D.  611. 

Where  a  lease  is  general  In  its  terms,  and 
say 8  nothing  of  the  mode  in  which  the 
tenant  is  to  use  the  demised  premises,  he  may 
use  them  as  a  corral  for  cattle,  and  when 
such  cattle  are  fed  with  Buppliee  procured 
from  sources  foreign  to  the  land,  he  may 
remove  all  manure  made  by  them  which 
is  not  commingled  with  the  soil,  provided  he 
uses  reasonable  care  and  skill  in  removing 
the  manure  from  the  land  so  as  to  prevent 
injury  thereto.    lb* 

A  lessee  of  a  farm  for  agricultural  pur* 
poses  will  have  no  title  in  any  of  the  manure 
deposited  upon  the  premises  during  his  ten- 
ancy because  he  has  furnished  to  his  live- 
stock some  hay  and  some  grain  not  raised  on 
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the  premises,  if  he  does  not  specify  how 
much  of  either  he  supplied,  and  what  pro- 

Eortion  they  bore  to  the  whole  amount  of 
ay,  grain,  and  straw  supplied.    Lewis  v. 
Jones,  55  D.  550. 

The  doctrine  of  confusion  of  goods  will 
give  to  the  owner  of  a  farm  aU  manure 
produced  thereon  during  occupancy  of  a  ten- 
ant under  an  agricultural  lease,  if  the  manure 
Sroduced  from  the  hay  and  grain  furnished 
y  the  latter  has  been  mingled  with  that 
made  from  the  produce  of  the  farm,  and  the 
tenant  is  unable  to  distinguish  the  propor- 
tion made  from  his  own  supplies.     lb. 

24.  Compensation  for  improvements. 
—  Improvements  made  by  a  tenant  at  will 
inure  to  the  benefit  of  the  landlord,  and  can- 
not be  reached  by  the  tenant's  judgment 
creditors.     Pomeroy  v.  Lambeth,  36  D.  33. 

Improvements  made  by  a  tenant  may  be 
deducted  from  rent,  where  they  are  made 
under  an  agreement  which  was  a  part  of  the 
contract  of  lease;  and  although  there  was 
no  express  stipulation  as  to  the  mode  of  pay- 
ment, yet  it  is  obvious  that  it  must  have 
been  the  understanding  of  the  parties  that 
the  expenses  were  to  be  charged  as  part  pay- 
ment of  the  rent.  King  v.  Woodruff,  60  D. 
625. 

The  lessor's  heirs,  who  suffer  tenants  to 
continue  their  occupation  as  before,  without 
questioning  the  validity  of  their  title  or 
requiring  any  change  of  terms,  must  be 
considered  as  having  assented  to  their  oc- 
cupying upon  the  terms  on  which  thay  had 
entered  and  had  previously  occupied,     lb, 

A  tenant  who  disclaims  his  landlord's 
title,  and  asserts  title  in  himself,  in  an  action 
at  law,  cannot,  when  defeated  in  that  action, 
afterwards  obtain,  in  a  court  of  equity,  com- 
pensation for  his  improvements.  McQueen 
▼.  Chouteau,  64  D.  178. 

Compensation  for  improvements  will  not 

be  allowed  where  they  do  not  enchanoe  the 

value  of  the  land,  and  are  made  by  a  party 

holding    possession    under    a   void    lease. 

Vaughanv.  Cravens,  73  D.  163. 

There  is  an  implied  promise  to  pay  for  im- 
provements, where  a  son,  who  is  the  tenant 
from  year  to  year  of  his  father's  estate,  ex- 
pressly refuses  to  proceed  with  the  improve- 
ments till  he  has  his  father's  promise  that 
the  farm  shall  be  his  upon  his  father's  death, 
and  the  father  does  not  keep  his  promise. 
Smith  v.  Smith,  78  D.  49. 

25.  Raising  crops  on  shares.*  — 
Landlord  and  tenant  are  tenants  in  common 
of  crops  raised  on  shares,  until  a  division  is 
made.  Daniels  v.  Brown,  69  D.  505;  De 
MoU  v.  Hagerman,  18  D.  443;  Putnam  v. 
Wise,  37  D.  309;  Thompson  v.  Mawf&nney, 

62  D.   176;  Smyth  v.  Tankersky,  56  D.  193; 
Bernal  ▼.  Hovious,  79  D.  147. 
The  relation  of  landlord  and  tenant  may 

*  Agreemeuts  for  raising  crops  ou  shares,  and 
Interests  of  parties  therein,  see  note,  87  D.  817-828. 


exist  although  rent  is  to  be  paid  by  a  por- 
tion of  the  crop  to  be  raised  by  the  tenant; 
in  such  case  the  parties  are  not  tenants  in 
common  of  the  crop  raised.  But  whether 
the  relation  is  that  of  landlord  and  tenant, 
or  that  of  co-tenants  in  the  crop,  depends 
upon  the  intention  of  the  parties.  Dixon  v. 
Niccolts,  89  D.  312. 

An  agreement  to  farm  land  on  shares  is  a 
contract  of  service,  and  not  of  lease,  and  the 
person  doing  the  farming  is  a  mere  cropper, 
and  not  a  tenant,  and  has  no  interest  in  the 
land.  Adams  v.  McKesson,  91  D.  183;  Por* 
ter  v.  Chandler,  38  R.  293;  Jeter  ▼.  Penn,  26 
R.98. 

An  agreement  by  one  to  farm  the  land  of 
another  for  a  year,  for  one  half  the  pro- 
ducts, each  furnishing  half  the  seed,  stock, 
eta,  the  farmer  to  furnish  the  implements 
and  working  animals  and  all  the  labor,  and 
pay  the  road  tax  and  half  the  other  taxes, 
and  to  submit  statements  and  settle  quar- 
terly, is  a  lease,  and  not  a  partnership.  Jeter 
v.  Penn,  26  R.  98;  Brown  v.  Jaquette,  39  R. 
770. 

A  lessor  of  land  on  the  shares  for  a  single 
crop,  whose  share  is  to  be  delivered  to  him 
off  of  the  premises,  is  to  be  regarded  as  en- 
titled to  such  share  as  rent,  ana  as  not  hav- 
ing a  right  to  any  part  prior  to  its  severance. 
Before  such  severance,  the  lessee  is  the  only 
person  who  can  maintain  an  action  of  tres- 
pass for  an  entry  upon  the  land.  Woodruff 
v.  Adams,  35  D.  122. 

Letting  on  the  shares  for  a  single  crop, 
when  the  landlord  is  to  receive  his  share  on 
the  premises,  is  not  usually  regarded  as  a 
leasing  of  the  land.  In  such  case  the  lessor 
must  sue  alone  for  breaking  and  entering 
the  close,  while  for  an  injury  to  the  crops 
both  parties  must  join.     lb. 

The  privilege  of  persons  occupying  land 
on  the  shares  to  have  a  renewal  oi  their  con- 
tract for  a  second  year  does  not  change 
their  contract  into  one  of  leasing,  so  as 
deprive  the  owners  of  their  interest  as  part 
owners  or  co-tenants  of  the  crops  raised. 
Putnam  v.  Wise,  37  D.  309. 

A  covenant  to  pay  a  fixed  quantity  of 
wheat  or  other  products  of  a  farm,  for  the 
use  thereof,  does  not  give  the  lessor  any 
present  interest  in  such  product.  Putnam 
v.  Wise,  37  D.  309;  Dixon  v.  Niccolls,  89  D. 
312. 

A  contract  to  render  a  moiety  of  the  pro- 
ducts of  a  farm  for  the  use  thereof,  though 
containing  apt  words  to  make  a  lease,  will 
not  be  construed  as  a  leasing  with  a  reserva- 
tion of  rent,  but  as  a  letting  on  the  shares, 
which  results  in  both  owner  and  occupier 
having  a  present  interest  as  tenants  in  com- 
mon of  the  crop.  Putnam  v.  Wise,  37  D. 
309. 

If  land  is  occupied  on  the  shares,  and  the 
occupiers  covenant  to  yield  and  pay  to  the 
owners  one  half  of  all  the  grain  raised  on 
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the  farm,  to  be  delivered  at  a  place  desig- 
nated, and  one  of  the  occupiers  afterwards 
enters  into  an  agreement  with  other  per- 
sons to  do  certain  work  and  to  receive  there- 
for one  thi**d  of  such  occupier  s  share,  all  the 
Sarties  are,  until  the  grain  is  delivered  and 
ivided,  tenants  in  common  thereof,  and  not 
partners.     lb. 

A  landlord  leasing  land  on  shares  has  a 
lien  upon  or  a  property  in  the  growing 
crop  until  the  rent  reserved  is  satisfied. 
Case  v.  Hart,  33  D.  735. 

One  who  cultivates  another's  land  for  a 
share  of  the  crop  cannot  transfer  his  share  to 
a  third  person,  before  a  division  of  the  crop 
is  made.  Nor  if  the  owner  of  the  land  es- 
topped from  denying  such  assignee's  right 
McNeeky  ▼.  Hart,  51  D.  377. 

A  cropper  has  no  such  interest  in  the  crop 
as  can  be  subjected  to  the  payment  of  his 
debts  while  it  remains  en  masse;  until  a 
division,  the  whole  is  the  property  of  the 
landlord.  Brazier  v.  Ansley,  51  D.  408;  Jfe- 
don  v.  CoUmrn,  67  D.  730. 

Where  a  lease  of  a  farm  upon  shares  pro- 
vides that  the  stock  and  produce  of  the 
farm  is  to  be  at  the  control  of  the  lessor 
until  sold,  and  the  lessor  and  lessee  have  a 
settlement,  whereby  the  lessee,  for  a  con- 
sideration, relinquishes  his  claim  to  his 
share  of  the  proceeds  of  a  sale  of  the  crops, 
there  is  no  necessity  for  a  delivery  or  change 
of  possession  to  vest  the  title  to  the  entire 
crop  in  the  lessor.  Esdon  v.  CoBmrn,  67  D. 
730. 

An  agreement  to  let  a  farm  for  a  term  of 
years,  each  party  to  furnish  part  of  stock, 
seeds,  tools,  etc.,  and  one  to  occupy  and 
work  the  farm,  and  have  certain  speci- 
fied supplies  for  his  family,  after  which  all 
proceeds  to  be  divided  equally,  is  to  be  re- 
garded as  a  special  contract,  and  the  meas- 
ure of  damages  for  a  breach  thereof  by  the 
owner  of  the  farm  is  the  value  of  the  con- 
tract, that  is,  what  such  a  privilege  of  occu- 
pancy and  working  the  farm,  subject  to  the 
conditions  of  the  agreement,  and  under  all 
the  contigencies  which  were  liable  to  affect 
the  result,  is  worth.  Taylor  v.  Bradley,  100 
D.  415. 

An  action  for  damages  for  breach  of  a 
contract  to  let  a  farm  on  shares  is  maintain- 
able immediately  upon  the  refusal  of  the 
owner  to  perform,  without  awaiting  the 
expiration  of  the  term.  Whether  the  opin- 
ions of  witnesses  are  admissible  in  evidence 
to  prove  the  value  of  such  a  contract,  quatrt, 
lb. 

A  tenant  working  land  on  shares  has  no 
right  to  delegate  his  employment;  but 
where  he  does  so,  being  sick,  he  is  liable  to 
be  discharged,  subject  to  his  right  to  recover 
such  an  amount  of  the  proceeds  of  the  crops 
as  is  proportioned  to  the  time  which  he 
workei  Jeter  v.  Penn,  26  R.  98. 
When  a  tenant  rents  land  and  agrees  to 


pay  the  landlord  a  part  of  the  crop  in  kind, 
and  actually  delivers  a  part  of  it,  the  title 
thereto  is  in  the  latter,  and  is  not  subject  to 
a  judgment  against  the  tenant.  Durdm  t. 
Hill,  58  It  467. 

A  tenant  agreed  that  his  landlord  should 
have,  for  rent,  an  undivided  half  of  a  growing 
crop  raised  by  the  former  on  the  leasehold. 
Held,  that  the  right  of  possession  until  har- 
vest and  division  continued  in  the  tenant; 
and  therefore  that  where,  before  division, 
the  landlord's  animals,  owing  to  bis  negli- 
gence, broke  the  inclosure,  and  injured  the 
Sowing  crop,  he  was  liable  to  the  tenant  in 
mages.     Front  v.  Hardin,  26  R.  18. 

26.  What  amounts  to  eviction.*  — 
A  threat  by  a  mortgagee  in  actual  possession 
to  expel  the  lessee  of  the  mortgagor,  unless 
he  agree  to  pay  the  rent  to  him  in  future, 
amounts  to  a  complete  eviction  of  such 
lessee.     Smith  v.  Shepard,  25  D.  432. 

A  landlord  having  leased  the  upper 
stories  of  a  building,  neglected  to  repair  a 
drain  in  the  cellar,  whereby  the  whole 
building  was  rendered  unhealthy.  Held, 
that  the  tenant  may  treat  this  as  an  evic- 
tion, quit  the  building,  and  refuse  to  pay 
rent.    Alger  v.  Kennedy,  24  R.  117.  • 

The  mere  fact  that  the  rooms  beneath  a 
tenant  are  occupied  by  a  woman,  also  a 
tenant  of  the  same  landlord,  of  notoriously 
bad  character,  who  keeps  in  her  apartments 
lewd  women  as  lodgers,  uses  the  rooms  for 
purposes  of  prostitution,  and  receives  there 
the  visits  ox  drunken  men,  does  not  con- 
stitute an  eviction,  although  the  noise  and 
riot  proceeding  from  the  rooms  attract 
crowds  of  boys  around  the  spot*  and  the 
singing  of  bawdy  songs  by  and  the  loud 
talking  of  the  women  and  their  visitors 
and  the  frequent  ringing  of  the  door-bell  dis- 
turb the  tenant  and  his  wife,  and  although 
the  tenant  notifies  the  landlord  of  this  state  of 
affairs,  and  he  promises  to  attend  to  it,  but 
does  nothing.  Neither,  under  such  .circum- 
stances, is  the  tenant  entitled  to  a  diminu- 
tion of  rent.    Dewitt  v.  Pieman,  17  R.  58. 

27.  Liability  of  tenant  for  waste.  — 
Where  a  tenant  at  will  commits  waste,  it  is 
a  determination  of  the  will,  and  an  act  for 
which  trespass  quare  ekntsum  /regit  will  lie 
by  the  reversioner.  Daniel*  v.  Pond,  32  D. 
269. 

28.  Rights  of  the  parties  as  towards 
third  persons.  — A  lessee  may  maintain 
an  action  for  nuisanoe  to  real  estate  which 
he  occupies,  if  injurious  to  his  possessory 
interest;  but  for  any  injury  to  the  reversion* 
the  action  must  be  Drought  by  the  landlord. 
Sherman  v.  Fall  River  Iron  Works  Co.,  79  D. 
799.     But  the  tenant  cannot  recover  for  an 

*  Eviction,  what  equivalent  to,  see  note,  17  R. 
62-64. 

Measure  of  damages  when  lessee  Is  prevented 
from  taking  possession,  or  is  afterwards  evicted, 
see  note,  100  D.  428, 429. 
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injury  committed  before  he  leased  the  prem- 
ises.    MeConnel  v.  Kibbe,  85  D.  265. 

A  lessee  may  maintain  an  action  against 
one  who  has  laid  gas-pipes  in  neighboring 
streets  so  imperfectly  that  they  constitute  a 
nuisance  to  his  possession,  in  allowing  gas 
to  escape  through  the  ground  and  into  the 
water  of  a  well  on  his  premises,  which  are 
used  for  a  livery  stable,  thereby  rendering 
the  water  unfit  for  use,  and  making  the  en- 
joyment of  his  estate  less  beneficial,  al- 
though the  nuisance  may  have  existed  in  a 
less  degree  when  the  premises  were  hired, 
and  may  recover  for  the  inconvenience  to 
which  he  has  thereby  been  subjected,  and 
expenses  which  he  has  reasonably  and  prop- 
erly incurred  in  attempts  to  exclude  the  gas 
from  the  well,  but  not  for  injury  caused  by 
allowing  his  horses  to  drink  the  water 
after  he  knew  that  it  was  corrupted  by  the 
gas.  Sherman  v.  Fall  River  Iron  Works  Co., 
79  D.  799. 

A  tenant's  rights  of  possession  of  demised 
premises  are  not  in  any  sense  lost  or  im- 
paired by  the  entry  of  a  person  under  di- 
rection of  the  landlord,  for  the  purpose  of 
making  repairs  or  improvements,  and  he,  the 
tenant,  still  has  the  right  to  go  upon  any 
part  of  such  premises,  though  in  the  place 
(here  a  cellar)  where  the  repairs  are  being 
made,  and  having  such  right,  his  clerk  or 
servant  has  the  same  right,  if  made  neces- 
sary by  the  duties  of  his  employment. 
Lamparter  v.  WaUbaum,  92  D.  225. 

A  person  making  repairs  upon  demised 
premises  by  the  landlord's  direction  is  liable 
for  injuries  caused  by  his  negligence  to  the 
servant  of  the  tenant,  where  the  latter  has 
not  materially  contributed  to  the  injury,  lb, 

III.  Bint,  and  Remedies  to  Recover  It. 

89.  Nature  of  rent.*-—  A  rent  charge 
can  be  created  only  by  granting  an  annual 
sum  out  of  land  charged  with  a  clause  of 
distress.     Cuthberi  v.  KiUtn,  3  J  D.  513. 

Rent  service,  at  common  law,  is  when  the 
tenant  holds  land  by  fealty  or  other  corporal 
service,  and  a  certain  rent.  Van  Rensselaer 
▼.  Bradley,  45  D.  451. 

80.  Bight  of  landlord  to  receive  it.— 
Entry  by  a  mortgagee  of  leased  premises, 
and  demand  of  payment  of  rent  to  him, 
though  it  may  not  be  good  for  the  purpose 
of  foreclosure,  is  lawful,  and  will  entitle 
him  to  the  rent.  Stone  v.  Patterson,  31  D. 
166. 

Payment  of  rent  by  the  assignee  of  a  lease 
is  payment  pro  tanto  by  the  assignor;  and 
where  the  landlord  accepts  the  assignee  of  a 
covenantor  who  became  liable  only  on  priv- 
ity of  estate,  he  has  not  two  rents,  but  merely 
two  securities  for  the  same  rent.  Fisher  v. 
MUUben,  49  D.  497. 

A  tenant  cannot  substitute  a  new  pay- 

*  Rent,  when  deemed  due  so  as  to  be  garnlah- 
able,  see  note,  29  B.  218, 219. 


master  without  the  acceptance  of  the  land- 
lord.    Garner  v.  Byard,  68  D.  527. 

Rent  not  due  is  an  incident  of  the  reversion, 
and  passes  with  it  to  an  assignee  in  bank- 
ruptcy of  the  landlord,  as  against  his  judg- 
ment creditor  who  served  the  tenants  with 
an  attachment  in  execution,  after  which,  and 
before  the  rent  fell  due,  the  landlord  was 
decreed  a  bankrupt,  and  an  assignee  ap- 
pointed.    Evans  v.  Hamrick,  100  L>.  595. 

One  who  has  paid  rent  for  land  claimed  by 
the  lessor,  and  has  peaceably  and  undis- 
turbedly enjoyed  the  full  term,  cannot  re- 
cover the  rent  from  the  lessor,  although  the 
lessor  has  been  ejected  or  has  voluntarily 
surrendered  to  a  superior  title.  Jhrinell  v. 
Brown,  38  R.  792. 

8 1.  Obligation  of  tenant  to  pay  it.  — 
If  the  lessee  hold  by  au  indivisible  rent  ser- 
vice, as  to  render  yearly  a  horse  or  the  like, 
and  assign  part,  the  service  shall  multiply; 
or  in  other  words,  the  lessee  and  his  assignee 
shall  each  be  liable  to  render  such  horse,  eta, 
Van  Rensselaer  v.  Bradley,  45  D.  451. 

A  tenant  abandoning  possession  of  prem- 
ises is  liable  for  rent  if  the  tenancy  remains 
undetermined.  Bar  km  ▼•  Woinwright,  62 
D.  79. 

A  purchaser  at  execution  sale  of  a  lessee's 
interest  in  a  lease  is  liable  for  rent  reserved 
to  the  lessor,  and  this  whether  he  had  pos- 
session or  not;  for  if  he  suffer  the  original 
lessee  to  remain  in  possession,  it  is  his  vol* 
untary  act.     Smith  v.  Brmker,  57  D.  265. 

Where  rent  is  payable  at  stated  periods, 
in  advance,  the  lessee  has  the  whole  of  the 
first  day  of  that  period  in  which  to  pay  it. 
Sherlock  v.  Thayer,  66  D.  539. 

Where  a  lease  contains  covenant  to  pay 
rent,  the  lessee  is  liable  therefor,  notwith- 
standing the  fact  that  he  has  assigned  the 
lease,  and  the  lessor  has  accepted  rent  from 
the  assignee.     Bailey  v.  Wells,  76  D.  233. 

Sufficient  compliance  with  the  terms  of  a 
lease  requiring  payment  of  rent  when  due  is 
shown  where  it  was  tendered  five  days  after 
it  became  due,  and  as  soon  as  the  lessor, 
who  resided  out  of  the  state,  and  was  accus- 
tomed to  collect  the  rent,  came  to  the  city 
where  the  property  was  situated.  Burnt*  v. 
McCubbm,  87  D.  468. 

Rent  of  land  will  not  become  due  until 
expiration  of  the  term,  in  the  absence  of  proof 
of  a  special  custom  as  to  the  time  when  it 
becomes  due,  or  of  any  contract  concerning 
such  time.    Dixon  v.  NkcoUs,  89  D.  312. 

Where  land  situated  in  another  state  is 
leased  by  parties  in  Kentucky,  by  telegram, 
without  any  agreement  as  to  when  the  rent 
is  to  be  paid,  the  time  of  payment  must  be 
determined  by  the  laws  and  customs  of  the 
state  where  the  land  is  situated,  the  con- 
tract is  to  be  performed,  the  landlord  lives, 
and  where,  in  legal  contemplation,  the  con- 
tract is  mads.  Calhoun  v.  Atchison,  96  D. 
299. 
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82.  Lien  for  rent.  — A  demand  for  rent 
la  not  per  se  a  lien  on  goods  on  leased  prem- 
ises, but  becomes  a  lien  only  after  the  right 
of  distress  has  been  exercised.  Buckey  v. 
Snoutfer,  69  D.  129. 

The  landlord  has  no  lien  on  a  tenant's 
crop  in  preference  to  other  creditors,  for 
payment  of  rent,  though  the  stipulated  rent 
of  the  premises  consisted  of  a  portion  of 
crops  raised  thereon.  Deaver  v.  Rice,  34  D. 
388. 

One  who  purchases  of  a  tenant  property, 
other  than  crops,  and  removes  the  same 
from  the  leased  premises,  takes  it  freed 
from  the  lien  of  the  landlord  for  rent,  even 
if  he  knew,  at  the  time  of  the  purchase,  that 
the  tenant  owed  rent,  and  that  the  landlord 
was  about  to  distrain  therefor.  BadUen  v. 
Knickerbocker,  22  R.  80. 

A  lease,  which  was  recorded,  reserved  a 
lien  on  the  "crops  grown  annually  on  the 
land,  as  security  for  the  rent."  Held,  that 
such  lien  was  valid,  and  paramount  to  a 
subsequent  mortgage.  Everman  ▼•  Robb,  24 
R.  682. 

A  lease  of  a  store  to  a  retail  merchant 
gave  the  lessor  a  lien,  as  a  security  for  the 
rent,  upon  the  lesnee's  goods  and  other  per- 
sonal property  brought  upon  the  premises, 
but  provided  that  the  lien  should  not  be 
enforced  against  any  of  the  stock  in  trade 
sold  in  the  regular  course  of  business.  By 
agreement,  the  lessee  remained  in  posses- 
sion of  the  stock  and  sold  it,  using  the  pro- 
ceeds. Subsequently,  the  lessee  made  a 
general  assignment  for  the  benefit  of  credi- 
tors. The  assignee,  without  knowledge  of 
the  clause  in  the  lease,  sold  the  stock. 
Held,  that  the  lessor  could  not  subject  the 
proceeds  to  the  payment  of  the  rent.  Rey- 
nold* v.  Ellis.  57  R.  701. 

33.  Distress  for  rent.  — 1.  The  right 
of  distress*  —  To  entitle  a  landlord  to  a  dis- 
tress, there  must  be  a  reservation  of  a  cer- 
tain rent     Diller  v.  Rofats,  15  D.  578. 

Distress  cannot  be  made  by  a  landlord 
after  his  title  has  terminated.  LidUenthaler 
v.  Thompson,  15  D.  581. 

An  agreement  to  pay  rent  in  advance  is 
valid,  and  will  support  a  distress,  or  an  ac- 
tion if  the  rent  is  not  paid  on  the  agreed 
day.     Giles  v.  Comstock,  53  D.  374. 

A  landlord,  taking  the  negotiable  note  of 
his  tenant  for  rent,  may  not  distrain  or  sue 
for  the  rent  until  the  maturity  and  non- 
pa  v men t  of  the  note.  Hornbrooks  v.  Lucas, 
49  R.  277. 

2.  What  may  be  taken.  —  Goods  of  a  joint 
lessee  found  on  the  demised  premises  may 
be  distrained  for  rent,  although  previously 
assigned  by  him  for  the  benefit  of  his  credi- 
tors.    Hoskins  v.  Pavl,  17  D.  455. 

A  piano  is  liable  to  seizure  under  distress 
for  rent,  when  such  instrument  belonging  to 

*  See  note  on  distress  for  rent,  15  D.  5*4-681 


a  party  is  hired  by  him  to  a  musio-teaensx; 
who  takes  it  to  the  hotel  where  he  boards 
and  lodges.     Trieber  v.  Knabe,  71  D.  607. 

Goods  of  a  tenant's  wife  found  on  the 
demised  premises  are  Bubject  to  distress  for 
rent,  although  they  are  her  separate  prop- 
erty. This  rule  of  law  is  not  altered  by  the 
married  woman's  act  of  1848.  Blanche  v. 
Bradford,  80  D.  489. 

8.  Exemptions* — A  horse  sent  to  a  livery- 
stable  to  be  fed  and  cared  for  cannot  be 
distrained  for  rent  Tounablood  ▼.  Lowry, 
13  D.  698. 

Unfinished  cloth  at  a  fulling-mill  is  ex- 
empt from  distress  if  it  is  the  property  of  a 
stranger,  but  not  if  it  belongs  to  the  tenant 
himself.     Hoskins  v.  Paul,  17  D.  455. 

Books  of  account  of  a  merchant  are  not 
liable  to  seizure  as  a  distress  for  rent;  for 
they  come  within  the  spirit  of  the  law 
which  exempts  the  utensils  of  an  artisan 
or  the  books  of  a  scholar;  and  besides, 
being  mere  choses  in  action,  they  are  not 
liable  to  distress  for  rent.    Davis  v.  Arledge, 

30  D.  360. 
Exemption   from  seizure  under   distress 

does  not  extend  to  the  instruments  of  a 
man '8  trade  or  profession  not  in  use,  and 
when  there  is  an  insufficiency  of  goods  on 
the  premises  to  meet  the  distress.  Trieber 
v.  Knabe,  71  D.  607. 

Goods  held  by  an  agent  for  sale  on  com- 
mission are  not  liable  to  distress  for  rent 
due  from  the  agent.  Howe  8.  M.  Co.  v. 
Sloan,  30  R.  376;  McCreery  v.  Claffim,  11  R. 
542. 

4.  Matters  of  procedure.  — When  a  land- 
lord attempts  to  distrain,  and  a  receiver  is 
in  possession  of  the  goods  on  the  demised 
premises,  the  practice  in  England  is,  either 
to  order  the  receiver  to  pay  the  rent,  or  to 
permit  the  landlord  to  proceed.  Martin  ▼. 
Black,  38  D.  574. 

Distress  must,  by  the  common  law,  be 
made  on  the  demised  premises.  This  right 
ceases  on  the  removal  of  the  goods,     lb. 

A  distress  after  bankruptcy  may  be  made 
on  the  demised  premises,  even  after  the 
messenger  is  in  possession;  but  not  after  the 
goods  have  been  removed.     lb. 

An  action  will  not  lie  for  distraining  for 
more  rent  than  is  due.  Hamilton  v.  was* 
dolf  11  R.  491. 

34.  Apportionment  of  rent. — Appor- 
tionment of  rent  will  be  made  at  the  in- 
stance of  a  tenant  when  a  public  street  is 
opened  through  the  demised  premises;  the 
amount  of  deduction  to  which  he  is  entitled 
must  be  fixed  by  a  jury.    Cuihbert  v.  Kukm, 

31  D.  513. 
Rent  is  apportionable  where  the  tenant 

becomes  owner  of  part  of  the  premises  under 
an  execution  sale  against  the  lessor.  UcQk 
v.  Lathrop,  34  D.  285. 


•What  exempt  from 
see  note,  17  D.  45S-46L 
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Apportionment  of  rent  may  be  made  be- 
tween  landlord  and  purchaser  at  sheriff's 
sale,  and  such  landlord  cannot  collect  rent 
accruing  after  the  sale.  Moore  v.  Turpin, 
40  D.  689. 

Apportionment  of  rent  must  be  made  by 
the  jury  according  to  the  value  of  the  land, 
when  the  landlord  seeks  to  recover  from  one 
who  is  assignee  of  the  tenant,  as  to  part  only 
of  the  demised  premises.  Van  Rensselaer  ▼. 
Bradley,  45  D.  451. 

Apportionment  of  rent  service  was  made 
at  common  law  upon  the  severance  of  the 
land  whence  it  issued,  or  of  the  reversion  to 
which  it  was  an  incident.     lb. 

The  owner  of  the  reversion  may  sell  the 
whole  or  any  part  of  it,  in  which  ease  the 
rent  will  be  apportioned,  the  right  of  ap- 
portionment attaching  the  moment  the  sale 
is  made,  and  no  act  of  the  purohaser  in  dis- 
possessing the  tenant  of  the  part  purchased 
can  affect  the  rent  accruing  out  of  the  un- 
sold part  remaining  in  the  tenant's  undis- 
turbed possession;  and  it  makes  no  difference 
in  the  rights  of  the  parties  that  tha  original 
reversioner  becomes  party  to  the  trespass  by 
siding  his  vendee  to  commit  it.  Linton  v. 
Bart,  64  D.  691. 

Rent  may  be  apportioned  when  the  de- 
mised premises  are  held  by  several  assignees 
of  the  term  in  several  parts;  for  it  is  a  com- 
mon charge  upon  all  the  parts.  Domain- 
viUe  v.  Mann,  88  D.  324. 

Rent  may  be  apportioned  where  the  de- 
mised premises  are  held  by  several  assignees 
as  tenants  in  common,  and  who  are  in  actual 
possession,    lb. 

Where  a  landlord  leased  his  farm,  and 
upon  the  lessee's  failure  to  cultivate  a  por- 
tion of  it  he  cultivated  it  himself,  the  lessee 
is  entitled  to  a  pro  rata  reduction  in  rent  for 
the  part  of  the  farm  cultivated  by  the  land- 
lord.    Calhoun  v.  Atchison,  9t>  D.  299. 

A  lessor  cannot  apportion  rent,  under  a 
lease  at  an  annual  rent  for  a  term  of  years, 
and  recover  rent  for  part  of  a  year,  where, 
nnder  a  proviso  in  the  lease,  he  terminates 
the  tenancy  before  the  end  of  a  rent  year, 
bjj;  a  sale  of  the  premises,  if  the  lease  does 
net  provide  for  such  apportionment.  Zule 
v.  Zule.  35  D.  600. 

Rent  cannot  be  apportioned  where  a  ten- 
ant pur  autre  vie  leases  for  the  life  of  the  ces- 
tui que  vie,  the  rent  being  payable  annually, 
and  the  cestui  que  vie  dying  before  the  expira- 
tion of  the  year.    Perry  v.  A  Idrich,  38  D.  493. 

The  statute  11  George  IL,  chapter  19,  does 
not  apply  to  a  case  where  a  tenant  pur  autre 
vie  leases  for  the  life  of  the  cestui  que  vie,  at 
an  annual  rent,  and  the  latter  dies  before  the 
expiration  of  the  year.     lb. 

Rent  cannot  be  apportioned  in  respect  to 
part  of  the  time,  except  as  provided  by 
statute  11  George  II.,  chapter  15,  section  19; 
and  the  party  holding  the  reversion  when 
the  rent  tails  due  is  entitled  to  the  entire 
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amount.  The  lessor,  in  case  of  a  judicial 
sale  of  his  property  during  the  term  of  a 
lease,  gets  compensation  for  suoh  rent  as 
had  accrued  up  to  date,  by  the  inoreased 

Srice  his  property  will  bring  at  the  sale. 
fartm  v.  Martin,  61  D.  364. 
Rent  will  not  be  apportioned  in  favor  of  a 
wrong-doer;  and  therefore  where  a  landlord 
dispossesses  his  tenant  of  any  portion  of  the 
demised  premises,  the  rent  is  suspended  for 
the  whole.     Linton  v.  Hart,  64  D.  691. 

Rent  cannot  be  apportioned  where  one  co- 
tenant  is  out  of  possession  in  fact,  and  the 
other  is  in  possession  of  the  entire  premises. 
The  latter  most  pay  it.  DamainvUU  v.  Mann* 
88  D.  324. 

85.  Seduction  of  rent.  — -  Where  a  ten- 
ant in  possession  nnder  a  lease  for  years 
purchases  a  judgment  which  is  an  encum- 
brance on  the  leasehold,  not  for  profit,  but 
to  protect  his  possession,  he  may  lawfully 
offset  the  amount  which  he  has  paid  for  the 
same,  against  the  rent.  Thau  v.  Omaha 
Hotel  Co.,  25  R.  488. 

In  an  action  for  rent  upon  a'sealed  lease 
for  ten  years,  it  was  shown  that  after  three 
years  the  parties  orally  agreed  to  reduce  the 
rent  one  thousand  dollars  a  year,  and  that 
the  lessor  might  terminate  the  lease  by  three 
months'  notice.  The  agreement  for  reduc- 
tion was  made  pending  a  suit  for  rent.  The 
agreement  for  termination  was  subsequent 
and  independent.  Held,  1.  That  the  agree- 
ment, if  valid,  was  not  a  new  leasing,  but  a 
mere  modification  as  to  certain  terms,  and 
no  intention  to  surrender  could  be  inferred; 
2.  That  the  agreement  for  reduction  was 
void  for  want  of  consideration,  neither  the 
payment  of  the  costs  in  the  pending  action, 
for  which  defendant  was  legally  liable,  nor 
the  subsequent  agreement  for  termination 
constituting  a  consideration.  Coe  v.  Hobby, 
28  R.  120. 

86.  Extinguishment  of  rent.  —  Con- 
veyance of  the  fee  to  the  lessee  extinguishes 
the  rent  for  the  remainder  of  the  term, 
where  such  conveyance  is  silent  as  to  the 
rent.    Martin  v.  Searcy,  20  D.  64. 

Non-payment  of  rent,  or  failure  to  demand 
rent,  for  twenty  years,  does  not  create  a 
presumption  of  the  conveyance  or  extin- 
guishment of  the  landlord's  title.  Jackson  v. 
Davis,  15  D.  451. 

Where  a  lease  was  made  for  a  term  of 
years  reserving  rent,  and  afterwards  the 
lessor  mortgaged  the  same  property  to  the 
lessee  in  fee,  and  the  mortgagee  refused  to 
pay  the  rent,  the  rent  is  suspended  until  the 
condition  is  performed  or  the  estate  re- 
deemed, and  during  the  suspension  the 
lessee  must  account  for  the  income  as  mort- 
gagee, to  be  applied  in  the  discharge  of  the 
principal  and  interest  of  the  debt.  If  rent 
is  voluntarily  paid,  he  cannot  afterwards  be 
accountable  as  mortgagee  for  the  income  of 
|  suoh  period.     Newall  v.  Wright,  3  D.  98. 
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87.  Be-entry  for  non-payment. — If 
the  tenant  abandons  the  premises,  the  land- 
lord may  let  them  lie  idle,  and  recover  rent 
for  the  whole  term,  or  he  may  put  an  end  to 
the  lease  by  entry;  if  he  does  so,  he  can  only 
recover  the  rent  actually  due  at  the  time  he 
takes  possession.  Schuisler  v.  Ames,  60  D. 
168. 

88.  What  will  excuse  payment  of 
rent,  generally.  —  Nothing  bat  a  sur- 
render, a  release,  or  an  eviction  can,  in  whole 
or  in  part,  release  a  tenant  from  the  obliga- 
tion of  his  covenant.  Fisher  ▼.  Milliten,  49 
D.  497. 

A  tenant  is  exonerated  from  liability  to 
pay  rent  by  any  interference  by  the  land- 
lord which  deprives  the  tenant  of  the  right 
of  enjoyment  of  the  premises  to  the  full  ex- 
tent guaranteed  by  the  lease,  and  for  such 
interference  the  tenant  may  abandon  the 
premises.     Crommelin  v.  Thiol,  70  D.  499. 

Where  there  is  a  substantial  destruction  of 
the  subject-matter,  out  of  which  rent  is  re- 
served in  a  lease  for  years,  by  an  act  of  God 
or  of  publio  enemies,  the  tenant  may  elect  to 
rescind,  and  on  surrendering  all  benefit 
thereunder  shall    be  discharged    from  the 

Sayment  of  rent.     Coogan  v.  Parker,  16  R. 
59. 

If  the  tenant  be  deprived  of  the  beneficial 
enjoyment  of  the  leased  premises,  according 
to  the  intent  of  the  lease,  that  is  a  destruc- 
tion of  the  subject-matter  of  the  lease,  within 
the  meaning  of  those  terms  as  herein  used, 
whether  there  be  a  physical  destruction  of 
the  premises  or  not.     lb. 

To  complete  the  defense,  the  tenant  must 
■how  that  he  rescinded  the  contract  by  a 
surrender,  or  offer  to  surrender,  of  all  benefit 
therein  which  remained  to  him.     lb, 

89.  Effect  of  eviction  to  release 
tenant.*  —  1.  General  rules,  —The  rela- 
tion of  landlord  and  tenant  is  destroyed  by 
a  judgment  of  eviction  against  the  tenant. 
Oore  v.  Stevens,  25  D.  141. 

Eviction  of  a  tenant  by  paramount  title  is 
a  good  defense  in  an  action  of  covenant  for 
rent  Smith  v.  Shrpard,  25  D.  432;  HaUi- 
gan  v.  Wade,  74  D.  103. 

Rent  payable  in  advanoe  on  a  certain  day 
may  be  paid  at  any  time  during  that  day; 
and  if  the  tenant  is,  on  that  day,  evicted 
under  a  title  paramount,  he  is  not  bound  to 
pay  such  rent.  Smith  v.  Shepard,  25  D. 
432. 

A  covenant  to  pay  rent  on  a  specified  day 
creates  no  debt  until  the  day  of  payment  ar- 
rives. But  if  before  any  rent  is  paid  the 
tenant  is  evicted  by  a  paramount  title,  and 
suoh  paramount  title  is  defeated  by  the  lessor, 
he  may  maintain  an  action  for  the  rent  that 
fell  due  during  the  eviction.  Russell  v. 
Fabyan,  61  D.  629. 

A  lessor  is  so  far  bound  for  title  and  en- 

•Eviction,  when  a  defense  to  a  claim  for  rent, 
see  note,  63  D.  87S,  S79. 


joyment  by  his  lessee  that  his  right  to  rent 
is  dependent  thereon;  and  if  the  tenant  be 
evicted,  the  rent  will  be  thereby  suspended. 
Potton  v.  Jones,  38  D.  683. 

A  lessor  cannot  claim  rent  falling  due 
after  eviction  of  the  tenant  by  a  purchaser 
at  sheriff's  sale,  under  a  judgment  entered 
before  the  commencement  of  the  tenancy. 
Martin  v.  Martin,  61  D.  364. 

Eviction  of  the  whole  of  the  demised  prem- 
ises by  a  third  person,  under  paramount 
title,  has  the  effect  to  discharge  the  rent. 
HaMgan  v.  Wade,  74  D.  108;  ManvilU  v. 
Qay,  60  D.  379. 

2.  What  is  an  eviction  within  the  rule.  —  The 
entry  by  the  landlord  during  the  continu- 
ance of  the  term,  and  the  cutting  and  carry- 
ing away  by  him  of  the  bay  growing  on  a 
portion  of  the  leased  premises,  against  the 
consent  of  the  tenant,  is  suoh  an  expulsion 
of  the  tenant,  who  nevertheless  remains  in 
the  actual  possession  of  the  premises  during 
the  remainder  of  the  term,  as  deprives  the 
landlord  of  the  benefit  of  the  entire  contract. 
Briggs  v.  HaU,  26  D.  326. 

A  tenant  is  not  liable  for  rent  if  evicted 
by  title  paramount  during  the  term  for  which 
rent  is  demanded,  and  an  entry  by  an  execu- 
tion creditor  of  the  lessor  after  levy  on  the 
premises,  with  a  threat  to  eject  the  tenant 
unless  he  attorns  to  him,  ana  an  agreement 
by  the  tenant  to  hold  under  such  creditor, 
constitute  an  eviction  under  this  rule, 
though  not  a  technical  eviction.  George  v. 
Putney,  50  D.  788. 

A  tenant  is  discharged  from  payment  of 
rent,  bv  the  landlord's  leasing  reserved  por- 
tions of  the  premises  demised  for  the  carry- 
ing on  of  pursuits  which  render  the  demised 
premises  useless  for  the  purpose  for  which 
they  are  rented,  whether  such  pursuits  are 
lawful  or  unlawful.  HaUigan  v.  Wade,  74 
D.  108. 

A  landlord  erected,  without  the  tenant's 
consent,  a  new  building  in  the  back  yard, 
against  the  demised  house,  whereby  two  of 
the  rooms,  previously  used  as  a  kitchen  and 
bedroom,  were  made  unfit  for  those  pur- 
poses, and  were,  by  reason  of  that  unfitness, 
abandoned  bv  the  tenant.  Held,  an  eviction, 
so  as  to  effect  a  suspension  of  the  rent. 
Royce  v.  Guggenheim,  8  R.  322. 

3.  What  is  not  —  Destruction  of  a  build- 
ing by  fire  destroys  the  interest  of  the  lessee 
of  one  room  therein,  and  a  re-entry  by  the 
owner  of  the  building  for  the  purpose  of  re- 
building is  no  eviction  of  such  lessee  so  as 
to  defeat  an  action  for  rent.  Alexander  r. 
Dorset/,  56  D.  443. 

A  tenant  is  not  evicted  from  any  portion 
of  demised  premises,  so  as  to  entitle  him  to 
an  apportionment  of  rent,  by  the  removal  of 
party-stairs  between  the  demised  premises 
and  an  adjoining  building,  caused  bv  the 
rightful  removal  of  the  adjoining  building. 
ManvilU  v.  Gay,  60  D.  879. 
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After  a  constructive  and  temporary  evic- 
tion, if  the  tenant  returns  and  occupies  the 
premises,  the  right  to  the  rent,  once  sus- 
pended, is  restored,  and  there  are  authorities 
which  hold  that  such  would  be  the  case  even 
after  an  actual  ouster.  Martin  v.  Martin,  61 
D.  364. 

An  entry  without  expulsion  of  the  lessee 
will  not  produoe  a  suspension  of  the  rent. 
lb. 

Refusal  of  the  landlord  to  deliver  pos- 
session of  part  of  leased  premises,  upon 
demand,  in  accordance  with  a  previous 
agreement,  does  not  constitute  an  eviction. 
Eviction,  actual  or  constructive,  can  never 
occur  unless  there  has  been  an  antecedent 
possession  by  the  lessee.  McClurg  v.  Price, 
$8  D.  356. 

A  covenant  of  quiet  enjoyment  is  implied 
in  a  sealed  lease  for  a  term  not  exceeding 
three  years;  but  such  covenant  is  not  broken 
by  anything  short  of  actual  or  constructive 
eviction.  So  where  the  lessor  permitted 
rooms  above  those  occupied  by  the  lessee  as 
a  lawyer's  office,  to  be  used  for  the  business 
of  printing,  which  disturbe  l  the  lessee,  and 
compelled  nim  sometimes  to  leave  his  office, 
and  oroke  the  ceilings,  and  damaged  his  fur- 
niture and  books  by  leakage,  but  he  did  not 
surrender  possession, — held,  that  he  could 
not  set  off  the  damage  against  the  rent. 
Boreel  v.  Lawion,  43  R.  170. 

4.  Eviction  from  part  of  demised  premises. 
—  Where  a  lessee  is  evicted  from  part  of  the 
land  demised,  by  a  stranger,  on  title  par- 
amount, the  eviction  operates  as  a  suspen- 
sion of  the  rent  pro  tanto.  And  the  same 
rule  applies  where  the  lessor  himself  is 
evicted  oefore  the  term  is  to  begin.  Potton 
v.  Jones,  38  D.  683. 

Eviction  from  a  portion  of  the  demised 
premises  leaves  the  tenant  liable  to  pay  rent 
only  for  that  portion  which  he  continues  to 
occupy,  as  the  consideration  for  the  agree- 
ment to  pay  rent  has,  in  part,  failed.  Man- 
viUe  v.  Gay,  60  D.  379. 

Where  eviction  is  of  only  part  of  the  prem- 
ises, and  by  a  stranger,  the  rent  will  be  ap- 
portioned; but  if  such  eviction  is  by  the 
landlord  himself,  and  the  tenant  is  kept  out 
of  the  possession  of  that  part,  the  whole  rent 
will  be  discharged.  Halligan  v.  Wade,  74 
D.  108;  Hayner  v.  Smith,  14  R.  124;  Colburn 
v.  Morrill,  19  R.  415. 

Partial  eviction  is  not  admissible  to  lessen 
rent  under  the  general  issue  in  assumpsit  for 
the  rent,  as  it  is  a  partial  failure  of  consid- 
eration.    Manville  v.  Gay,  60  D.  379. 

If  the  landlord  permits  a  railroad  com- 
pany to  take  possession  of  part  of  premises 
leased,  it  amounts  to  an  eviction  of  that 
part,  although  the  company  had  no  right  to 
take  such  possession,  because  it  had  not  paid 
any  damages  to  the  lessee.  Halligan  v. 
Wade,  74  D.  108. 

40.  Effect  of  destruction  of  premise* 


by  fire.*  — A  lessee  of  premises  which  are 
burned  has  no  relief,  either  at  law  or  in 
equity,  against  an  express  covenant  to  pay 
the  rent,  unless  he  has  protected  himself  by 
a  stipulation  in  the  lease,  or  the  landlord 
has  covenanted  to  rebuild.  Gates  v.  Green, 
27  D.  68;  HalleU  v.  Wylie,  3  D.  457;  Linn  v. 
Ross,  36  D.  95;  Womack  v.  McQuarry,  92  D. 
306. 

Where,  on  a  release  of  the  premises,  the 
lessor  engages  by  parol  to  insert  in  the  lease 
a  provision  that  the  rent  should  cease  if  the 
premises  were  casually  burned,  which  pro- 
vision is  inadvertently  omitted,  an  injunc- 
tion will  lie  on  behalf  of  the  lessee  to  restrain 
the  lessor  from  proceeding  at  law  to  recover 
the  rent  subsequent  to  the  burning  of  the 
premises.     Gates  v.  Green,  27  D.  68. 

The  destruction  of  a  house  by  fire  destroys 
the  interest  of  the  lessee  of  a  cellar  or  base- 
ment thereunder,  where  there  is  no  stipula- 
tion in  the  lease  for  rebuilding,  and  the  lessee 
makes  no  attempt  or  offer  to  repair  or  re- 
build, and  in  case  the  lessor  rebuilds  the 
house,  the  lessee  is  not  entitled  to  the  cellar 
or  basement  thereof,  for  the  remainder  of 
his  term,  although  he  has  paid  the  rent  in 
advance  for  his  full  term.  Stockwett  v. 
Hunter,  45  D.  220. 

A  partial  injury  to  premises  caused  by 
fire  is  not  such  destruction  of  them  as  au- 
thorizes the  lessee  to  terminate  a  lease  that 
provides  that  if  the  premises  shall  be  "  de- 
stroyed by  fire,"  the  payment  of  rent  and 
the  relation  of  landlord  and  tenant  shall 
cease  at  the  election  of  either  party.  Wall 
v.  Hinds,  64  D.  64. 

A  lease  of  part  of  a  building,  as  a  cellar  or 
upper  room,  forms  an  exception  to  the  gen* 
era!  rule  of  non-release  from  payment  of  rent 
upon  the  accidental  destruction  of  the  de- 
mised premises;  for  in  such  case  there  re- 
mains nothing  upon  which  the  demise  can 
operate.  Womack  v.  McQuarry,  92  D.  306; 
Harrington  v.  Watson,  50  R.  465. 

Where  a  saw-mill  and  a  room  in  an  ad- 
joining factory  are  leased  to  the  same  person 
by  the  same  instrument  for  an  entire  rent, 
and  both  buildings  are  accidentally  destroyed 
by  fire,  the  lessee  is  still  liable  for  the  rent 
of  the  saw-mill,  but  is  released  from  liability 
for  the  rent  of  the  room,  and  the  rent  must 
be  apportioned  as  in  the  case  of  a  partial 
eviction  of  a  tenant  by  title  paramount. 
Womack  v.  McQuarry,  92  D.  306. 

By  a  lease  of  apartments  in  a  building  in 
a  city  for  the  purposes  of  trade,  the  lessee 
takes  only  such  interest  in  the  subjacent  land 
as  is  dependent  upon  the  enjoyment  of  the 
apartments  leased,  and  necessary  thereto, 
and  such  interest  ceases  with  the  total  de- 
struction of  the  apartments  by  fire.  Mc- 
Millan v.  Solomon,  94  D.  654* 

*  Apportionment  of  rent  on  destruction  of 
part  of  rented  premises,  see  notes,  V4  D.  662-666; 
87  K.  '283,  284. 
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The  relation  of  landlord  and  tenant  is  ter- 
minated by  the  destruction  by  fire  of  such 
leased  apartments,  and  from  that  time  the 
lessee  has  no  inte**est  in  nor  right  to  the  land 
on  which  an  eviction  can  be  predicated,     lb. 

The  accruing  of  rent  ceases  upon  the  de- 
struction by  fire  of  such  leased  apartments, 
and  the  landlord  has  only  a  right  to  recover 
the  rent  proportionate  to  the  period  of  the 
term  antecedent  to  the  fire.     lb. 

A  covenant  by  a  lessor  to  erect  a  building 
on  the  leased  premises  does  not  by  implica- 
tion impose  upon  him  an  obligation  to  re- 
build in  case  of  the  destruction  of  the  build- 
ing by  fire  during  the  term  of  the  lease;  nor 
does  the  destruction  of  the  building  and  the 
refusal  of  the  lessor  to  build  relieve  the  lessee 
from  his  agreement  to  pay  rent.  Coweil  v. 
Lvmley,  2  R.  430. 

A  lease  provided  that  in  ease  the  lessee  was 
required  to  surrender  before  the  expiration 
of  his  term,  "a  proportionate  amount  shall 
be  made  ....  for  the  time  his  occupancy 
of  said  premises  shall  be  abridged  from  said 
cause.  And  in  case  said  premises  shall  be 
destroyed  by  fire,  so  as  to  be  rendered  un- 
tenantable, a  proportionate  allowance  of  rent 
shall  be  made,  ....  for  the  time  said  prem- 
ises shall  thus  remain  untenantable;  and  such 
allowance  may  be  paid  by  "  the  lessor,  in  land, 
at  the  price  paid  by  him,  at  the  lessor  s 
election.  Held,  that  the  election  to  pay  in 
land  applied  to  both  contingencies.  Osborn 
v.  Fai-well,  29  R  47. 

Where  real  and  personal  property  are 
leased  by  a  single  instrument,  for  an  amount 
in  gross,  and  the  personalty  is  a  substantial 
part  of  the  property  leased,  its  destruction, 
without  the  fault  of  the  lessee,  by  fire  or 
otherwise,  entitles  the  lessee  to  an  appor- 
tionment of  the  rent;  and  where  the  lease 
binds  the  lessee  to  insure  the  personalty  in 
a  specified  amount  for  the  benefit  of  the 
lessor,  and  he  fulfills  this  covenant,  the 
lessee  is  relieved  by  destruction  of  aU  the 
leased  property  by  fire  from  the  subsequent 
payment  of  any  rent,  although  he  has  cove- 
nanted to  keep  the  premises  in  repair. 
WhUaker  v.  Uawley,  37  R.  277. 

In  case  of  a  lease  of  lands,  with  the  right 
of  quarrying  stone,  the  destruction  of  a  lime- 
kiln on  the  lands  does  not  relieve  from  lia- 
bility to  pay  rent,  although  the  kiln  was  the 
principal  inducement  and  the  principal 
►nnrce  of  profit.  Warren  v.  Wajner,  51  R 
446. 

During  a  lease  of  real  estate,  providing 
that  if  the  buildings,  or  any  of  them,  be  de- 
stroyed by  fire,  the  lessees  were  to  rebuild 
at  their  own  expense,  fire  insurance  policies 
on  the  buildings  were  issued  to  the  lessors, 
but  made  payable  to  the  lessees,  who  paid 
the  premiums,  and  the  insured  property  was 
destroyed  by  fire  during  the  term,  when  the 
lessees  collected  the  insurance  money,  but 
declined  to  rebuild.     Held,  1.'  That  the  les- 


sors were  entitled  to  recover  of  the  1< 
the  amount  collected  by  them  on  the  policies; 
2.  That  the  lessees  were  not  entitled  to  an 
allowance  out  of  the  insurance  money  for 
the  loss  of  the  use  of  the  buildings  for  the 
balance  of  the  term  after  the  destruction  of 
the  property  by  fire.  Hayes  v.  Ferguson,  54 
R.  398. 

41.  liabilities  of  assignee  of  bank- 
rapt  to  pay  rent.  —  A  receiver,  adminis- 
trator, or  assignee  in  bankruptcy  does  not 
become  a  tenant  under  a  lease,  so  as  to  be 
personally  answerable  for  rent,  unless  he 
takes  possession  of  the  premises,  or  other- 
wise elects  to  accept  the  term.  But  if  he 
enters  on  the  demised  premises,  or  elects  to 
accept  them,  he  becomes  a  tenant,  and  liable 
for  rent.     Martin  v.  Black,  38  D.  574. 

42.  Necessity  of  demand.  —  Where  a 
lease  is  silent  as  to  the  place  for  payment  of 
rent,  it  will  be  presumed  that  the  place  in- 
tended was  the  place,  or  at  least  in  the  city, 
where  the  leased  property  is  situated;  and 
the  tenant  will  not  be  expected  to  go  out  of 
the  state  to  tender  the  rent.  Burnet  v.  Jfe- 
Oubinn,  87  D.  468. 

Where  a  lease,  conditioned  to  be  forfeited 
for  non-payment  of  rent,  provides  no  place 
for  payment,  payment  must  be  demanded  by 
the  landlord  of  the  tenant,  on  the  premises, 
just  before  sunset  on  the  specified  day. 
Jenkins  v.  Jenkins,  30  R.  229. 

48.  Sufficiency  of  the  demand.— 
Under  a  lease  for  years,  from  a  specified  day, 
rent  conditioned  to  be  payable  quarterly  on 
certain  days  is  not  due  until  after  midnight 
of  such  days.  Ordway  v.  Remington,  34  JBL 
646. 

44.  Parties.  —  An  assignee  of  the  lessee 
as  to  part  of  the  premises  is  answerable  to 
the  landlord,  in  an  action  of  covenant,  for  the 
rent  of  such  part.  Van  Rensselaer  v.  Brad' 
ley,  45  D.  451. 

45.  Matters  of  defense.*-- A  loan  was 
secured  by  mortgage,  to  be  paid  in  five  years, 
interest  payable  annually;  at  the  same  time, 
a  lease  was  made  of  the  same  premises  by 
the  mortgagor  to  the  mortgagee,  for  the  same 
period,  reserving  rent.  It  will  be  presumed 
that  the  mortgage  was  first  executed,  and 
such  mortgage  does  not  bar  a  recovery  of 
the  rent  dne  on  the  lease.  NewaU  v.  Wright^ 
3  D.  98. 

Where  a  lessee,  to  prevent  being  actually 
expelled  from  the  demised  premises,  yields 
the  possession  thereof,  and  attorns,  in  good 
faith,  to  one  having  a  paramount  title  to  his 
lessor,  and  a  right  to  immediate  possession, 
it  is  equivalent  to  an  actual  ouster,  and  is  a 

?;ood  defense  to  an  action  for  the  rent  by  the 
essor  against  his  lessee.     Mor$e  v.  Qoddard, 
46  D.  728. 

Where  the  tenant  relies  on  an  ouster  ts 
pais,  without  judgment,  he  has  the  burden 

♦  Recoupment  In  actions  for.  rent,  see  note,  e) 
D.  385.836. 
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of  proving  the  validity  of  the  elder  title,  the 
actual  entry  under  it,  and  that  he  acted  in 
good  faith,  and  without  collusion  with  the 
party  entering.    /&. 

An  action  for  rent  dne  is  not  defeated  by 
proof  that  after  the  agreed  day  for  payment, 
the  premises  were  sold  on  foreclosure  of  a 
mortgage,  divesting  the  landlord's  title,  and 
that  the  tenant  attorned,  and  paid  rent  to 
the  purchaser.  Giles  v.  Cometock,  53  D. 
874. 

A  lessee  is  not,  by  a  covenant  to  pay 
rent,  estopped,  in  an  action  for  the  rent,  to 
•how  that  the  lessor's  estate  ended  before 
the  rent  accrued.  Lamson  v.  Clarkton,  18 
R.  408. 

Covenant  on  a  lease  for  seven  years  from  the 
1st  of  July,  1859.  The  rent  which  had  accrued 
mp  to  the  1st  of  April,  1862,  had  been  paid,  and 
the  action  was  against  the  lessee,  to  recover 
so  much  of  the  rent  as  had  accrued  from  that 
day  until  the  end  of  the  term.  The  defense 
was,  that  the  defendant  had  been  deprived 
of  the  beneficial  use  and  enjoyment  of  the 
premises,  according  to  the  intent  of  the 
lease,  from  and  after  the  1st  of  April,  1862,  by 
the  casualties  of  war;  but  it  was  no  part  of 
the  defense  that  the  defendant  had  surren- 
dered or  offered  to  surrender  the  lease,  or 
otherwise  to  rescind  the  contract,  and  it  was 
in  evidence  that  he  used  and  occupied  the 
premises  after  the  close  of  the  war,  in  1865, 
until  the  end  of  the  term.  Held,  that  the 
defense  set  np  was  insufficient  to  relieve  the 
defendant  from  the  plaintiff's  claim.  Coogan 
v.  Parker,  16  R.  659. 

46.  Pleading. —In  a  declaration  in 
sovebant  on  a  lease,  the  description  of  the 
premises  need  not  be  given.  It  is  sufficient 
to  aver  that  at  a  day  and  place  named,  by  a 
certain  indenture,  which  the  plaintiff  here 
brings  into  court,  the  plaintiff  demised  to  de- 
fendant certain  premises  in  such  indenture 
particularly  described.  Van  Rensselaer  v. 
Bradley,  45  D.  451. 

A  description  of  premises  assigned  by  a 
leasee  as  1>eing  "  seventy  acres  of  the  south- 
erly side  of  the  said  demised  premises,  of 
Sual  value,  by  the  acre,  with  the  rest,"  — 
\a\  sufficient.    lb. 

Non-payment  of  rent  by  lessee  is  suffi- 
ciently averred  in  an  action  against  his 
assignee,  by  a  declaration  which  states  that 
the  rent  accruing  subsequent  to  the  assign- 
ment to  defendant  is  due  and  owing  to 
plaintiff,  and  still  remains  in  arrear  ana  un- 
paid from  the  defendant.    76. 

A  declaration  stating  that  defendant  is  the 
assignee  of  the  whole  or  some  part  of  the 
demised  premises  is  bad  because  in  the  alter- 
native. Had  the  allegation  been  that  de- 
fendant is  the  assignee  of  some  part  of  the 
premises,  it  would,  it  seems,  have  been  good, 
oecanse  a  party  is  presumed  to  be  ignorant 
of  the  particulars  of  his  adversary  s  title. 
IK 


47.  When  action  for  nae  and  occupa- 
tion will  lie.*  —  Assumpsit  for  use  and 
occupation  lies  against  a  lessee  by  deed  who 
holds  over  after  the  expiration  of  the  term,  or 
against  a  lessee  holding  under  a  covenant  for 
a  renewal  in  a  lease  whioh  has  expired. 
fbeet  v.  Radcliff,  7  D.  377. 

An  action  for  use  and  occupation  may  be 
maintained  by  a  landlord  against  a  tenant 
who  leaves  the  premises  without  giving  due 
notice  of  his  intention  to  quit.  Walker  v. 
Furbush,  59  D.  148. 

Beneficial  occupation  by  a  tenant  at  will  is 
sufficient  ground  to  imply  a  promise  to  pay 
a  reasonable  sum  by  way  of  compensation 
for  such  occupancy,  unless  there  is  something 
in  the  circumstances  of  the  tenancy  inconsis- 
tent with  the  notion  of  such  a  promise. 
Dwighl  v.  Cutler,  64  D.  105. 

Several  heirs  of  the  decedent  having 
entered  into  an  agreement  with  one  another 
for  a  division  of  the  estate,  but  referring  to 
a  plat  to  be  thereafter  made  and  a  deed  to  be 
thereafter  executed  to  consummate  the  par- 
tition, and  having  gone  into  possession  and 
occupied  in  severalty  for  more  than  thirty 
years,  when  a  will  was  discovered  devising 
the  whole  lands  to  one  of  them,  —held,  that 
as  the  possession  of  the  others  was  founded 
in  mistake,  the  law  implied  a  promise  on  the 
part  of  each  to  pay  a  reasonable  rent  for  the 
parcel  so  held  by  him.  Jordan  v.  Jordan,  16 
D.  249. 

48.  When  it  will  not  lie.  —  An  action 
for  use  and  occupation  does  not  lie  except 
upon  an  express  or  implied  demise.  Hqffar 
v.  Dement,  46  D.  628. 

An  action  for  use  and  occupation  can  be 
maintained  only  where  the  relation  of  land- 
lord and  tenant  exists  between  the  parties, 
and  it  will  not  lie  against  a  person  who  has 
come  in  under  the  plaintiff  as  a  purchaser 
from  him.  Bancroft  v.  WardweU,  7  D. 
396. 

Where  one  in  possession  agrees  to  become 
tenant  of  a  claimant  until  the  publication  of 
an  award  of  arbitrators,  and  binds  himself 
in  a  certain  sum  to  convey  to  the  claimant 
for  a  consideration  to  be  awarded,  his  re- 
fusal to  abide  by  the  award,  and  his  tender 
of  the  amount  of  the  penalty,  rebut  the 
presumption  of  an  implied  contract  to  pay 
for  the  use  and  occupation  subsequent  to  the 
award.     Boston  v.  Bmney,  22  D.  353. 

No  promise  to  pay  for  use  and  occupation 
of  land  can  be  implied  from' mere  occupa- 
tion by  the  defendant,  where  no  permission 
by  the  plaintiff,  nor  recognition  of  his  title, 
is  shown.     Boatman  v.  Howard*  50  D.  611. 

A  landlord  who  has  failed  to  keep  his  con- 
tract to  deliver  complete  possession  to  his 
lessees  cannot  recover  from  them  for  the  use 
and  occupation  of  part  of  the  demised  prem- 
iaes.     MeClurg  v.  Price,  98  D.  366. 

*  j?ee  note  on  the  action  for  use  and  occupation, 
46  D.  '280, 290.    See  also  Assumpsit,  15, 10. 
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Where  there  ii  a  lease  under  seal,  no 
action  for  use  and  occupation  can  be  main- 
tained  against  the  lessee  or  his  assignee. 
Hansen  v.  Meyer,  25  R.  282. 

49.  Matters  of  procedure  in  action 
for  use  and  occupation. — Children  of 
parents  who  die  intestate  take  as  coparce- 
ners under  the  Maryland  act  of  1820,  and 
must  all  join  in  an  action  for  the  use  and 
occupation  of  their  ancestors'  estate.  Hoffar 
▼.  Dement,  46  D.  628. 

Improvements  cannot  be  set  off  against 
damages  for  use  and  occupation,  where  the 
defendant  entered  under  a  bond  for  a  deed 
from  the  plaintiff!  Kilbum  v.  Ritchie,  56  D. 
826. 

An  amendment  may  be  made  so  as  to  con- 
form a  oomplaint  for  use  and  occupation  to 
{>roof  that  the  defendants  were  liable  on  a 
ease  for  rent  as  assignees,  the  defendants 
not  being  surprised.  Bedford  v.  Terhune, 
86  D.  894. 

Surrender  of  lease  must  be  proved  by 
plaintiff,  so  that  he  was  at  liberty  to  relet 
the  premises,  where,  in  an  aotion  for  use  and 
occupation,  a  lease  from  the  plaintiff  to  other 
parties,  which  had  two  years  to  run  from 
the  entry  of  the  defendants,  is  proved;  and 
if  a  surrender  in  law  is  proved,  the  defend- 
ants are  liable  for  the  rent.     lb. 

The  right  to  try  title  in  cutgwnpmt  for  use 
and  occupation  discussed.  George  v.  Put- 
ney, 60  D.  788. 

IV.  Recovery  or  Possession  bt  Land- 
lord. 

50.  Proceedings  for  non-payment  of 
rent.  —  Where  a  lease  contains  the  follow- 
ing clauses:  "If  said  rent  shall  remain 
unpaid  after  the  same  shall  become  pay- 
able, the  lease  shall  thereupon  expire  and 
terminate,  and  the  lessor  may,  at  any  time 
thereafter,  re-enter  the  premises  and  the 
same  possess  as  of  his  former  estate;  and 
without  such  re-entry  may  recover  posses- 
session  in  the  manner  provided  by  the  stat- 
ute relating  to  summary  process;  it  being 
understood  that  no  demand  for  the  rent  and 
re-entry  for  oondition  broken  as  at  common 
law  shall  be  necessary  to  enable  the  lessor 
to  recover  possession  under  said  statute,  but 
that  all  right  to  any  such  demand  or  re- 
entry is  expressly  waived  by  the  lessee,"— 
it  is  voidaule  at  the  election  of  the  lessor 
upon  the  non-payment  of  rent  when  due 
and  properly  demanded;  but  though  the 
lessor  need  not  make  a  formal  re-entry  to 
avoid  the  lease,  he  must  do  some  unequivo- 
cal act  that  will  signify  to  the  lessee  his 
election  to  terminate  the  lease;  and  the 
waiver  of  a  demand  and  re-entry  is  limited 
to  such  demand  and  re-entry  as  are  neces- 
sary for  a  recovery  of  the  premises  under 
the  statute  relating  to  summary  process, 
and  has  no  application  to  an  action  of  eject- 
ment.    Read  v.  Tuttle,  95  D.  216. 


51. for  holding  over  the  term.  — 

A  tenant  claiming  to  hold  adversely  tohii 
landlord  after  the  expiration  of  his  term 
is  liable  to  a  proceeding  for  forcible  entry 
and  detainer,  such  claim  being  evidence  of  a 
refusal  to  surrender  possession.  Hoddns  v. 
Helm,  14  D.  133. 

The  conventional  relation  of  landlord  and 
tenant  is  essential  to  the  maintenance  of 
summary  proceedings  under  the  statute 
against  tenants  who  hold  over;  it  is  not  suf- 
ficient that  defendant  became  a  tenant  by 
operation  of  law*  .  BverUon  v.  Sutton,  21  IX 
217. 

A  landlord  may  forcibly  dispossess  a  ten- 
ant after  expiration  of  his  lease,  immediately 
on  his  declining  to  quit  possession  on  re- 
quest, the  tenant  being  then  merely  tenant 
at  will,  and  if  there  be  no  unnecessary  fores 
or  wanton  damage,  the  landlord  is  not  liable 
for  injury  thereby  caused  to  the  tenants 
goods.     Overdeer  v.  Lewis,  37  D.  440. 

A  tenant  alienating  a  part  or  all  of  prem- 
ises remains  liable  to  his  lessor  in  an  action 
to  recover  possession  of  the  whole  premises, 
if  possession  be  withheld  after  termination 
of  the  tenancy,  whether  such  alienation  be 
by  sublease  or  by  conveyance  in  fee  with 
warranty,  and  whether  the  aotion  be  eject- 
ment or  unlawful  detainer.  Bmerick  v.  Tbse- 
ner,  58  D.  217. 

The  lessor  may  recover  the  entire  premisei 
demised,  and  not  merely  the  part  actually 
occupied  by  the  defendants,  in  an  aotion  for 
unlawful  detainer  against  his  tenant  holding 
over  after  disclaimer,  and  against  one  in 
possession  under  such  tenant,  and  may  show 
by  parol  what  was  demised.    lb, 

LANDMARKS. 

Effect  of,   on  location  of   land  patent,  set 

Public  Lands,  33. 
When  control  courses  and  distances,    set 

Duds,  72;  Public  Lands,  25. 

LAND-OF7I0B. 

Powers  and  duties  of  officers  of,  see  Pitbuo 

Lax  da,  3. 
Records  of,  as  evidence,  see  EviDUiom,  SSL 

LAPSE  07  TIME. 

Effect  of,  in  equity,  see  Equity,  21;  Limita- 
tions, etc.,  57. 

Payment  of  judgment,  when  presumed  from, 
see  Judgment,  112. 

When  bars  aotion,  see  Limitatioue  or  Ac- 
tions, III. 

When  raises  presumption  of  payment,  see 
Payment,  12,  13. 

LAPSED     DEVISES      AND      LEG- 
ACIES. 

Generally,  see  Devise,  36;  Legacies,  14. 
When  fall  into  the  residuum,  see  Wills,  8sV 


Vor  lades  to  Kctee  In  Ai 

LARCENY. 

[Includes  the  offense  of  taking  and  earning 
away  the  personal  property  of  another,  with  in- 
tent to  deprire  him  of  its  ownership.  Offenses 
of  a  kindred  iiaiure  are  treated  under  Embss- 

SLBMSHT,  FALSS  FaSTSVSSS,  and  ROBBESY.] 

Charge  of,  in  indictment  lor  burglary,  tee 

Bubolary,  9. 
Distinguished  from  falae  pretenses,  see  Falsi 

Plth-TENSES,  2. 

Title  of  purchaser  from  thief,  see  Bonus,  26; 

Sales,  SI. 
Words  charging,  when  actionable,  see  Slam- 

nut,  6. 

1.  Jurisdiction.  — Larceny  is  a  felony 
at  common  law.    tftaeeci  v.  State,  41  D.  102. 

An  indictment  lies  in  either  county,  where 
goods  stolen  in  one  county  are  carried  into 
another.    State  v.  Douglas,  35  D.  248. 

A  prisoner  is  guilty  of  theft  at  all  times 
while  he  retains  possession  of  the  stolen 
goods,  and  may  be  punished  under  the  re* 
rised  statutes  for  goods  still  retained  by  him, 
though  stolen  prior  thereto.  State  v.  Somer- 
sife,  38  D.  248. 

A  thief  stealing  bank-notes  in  one  county, 
and   carrying  them  into  another,  may  be 

Srosecuted  in  the  latter  county.  Com.  ▼. 
land,  41  D.  455. 

Where  a  complaint  before  a  police  court 
charges  the  larceny  of  goods  of  sufficient 
Tsiue  to  make  it  an  offense,  the  maximum 
punishment  of  which  is  greater  than  a  police 
court  has  power  to  impose,  such  court  can- 
not go  on  and  try  the  cause,  and  impose  a 
penalty  within  its  jurisdiction.  State  v. 
Dolby,  6  R.  688. 

The  allegation  of  value  in  such  a  complaint 
governs  the  question  of  jurisdiction,  and  not 
the  value  as  found  at  the  trial;  and  the  de- 
fect cannot  be  remedied  by  amendment  in  an 
appellate  court,    lb, 

2.  What  taking  is  larceny.*  —  1.  Gen- 
eral rules.  —  Larceny  is  the  felonious,  wrong- 
ful, and  fraudulently  taking  and  carrying 
away  by  any  person  of  the  nersonal  goods  of 
another,  with  the  felonious  intent  to  convert 
them  to  his  own  use,   and  make  them  bis 

Sroperty,  withont  the  consent  of  the  owner. 
tote  v.  South,  75  D.  250. 

A  man  may  be  guilty  of  larceny  in  steal- 
ing his  own  property,  when  done  with  an  in- 
tent to  charge  another  with  its  value.  Palmer 
▼.  People,  25  D.  551. 

Taking  from*  another's  possession  is  essen- 
tial to  larceny.     People  v.  Call,  43  D.  655. 

Larceny  is  committed  by  one  obtaining 
possession  of  goods  with  the  owner's  consent, 
under  pretense  of  taking  them  to  another  to 
examine  with  a  view  to  purchasing,  but  with 


•  Larceny,  definition  of.  see  notes,  SO  R.  159b  160; 
el  R.  812-817. 

See  monographic  note  on  what  constitutes 
Offense  of  larceny,  67  D.  271-286. 

Larceny,  where  property  is  obtained  by  false 
pretext,  see  note,  46  &  188-166. 
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1  a  real  intent  to  steal  them,  and  afterwards 
converting  them  to  his  own  use  by  pawning 
or  otherwise.    State  v.  Lindenthall,  57  D. 

748. 

Conviction  of  larceny  is  warranted  on 
proof  that  the  defendant  went  into  a  shop 
and  asked  to  buy  the  ohattel,  but  was  re- 
ferred by  the  clerk  to  the  owner,  who  refused 
to  sell  it  to  him  except  upon  his  father's  or- 
der, which  was  not  obtained,  and  thereafter 
the  defendant  asked  the  clerk  to  be  shown 
the  chattel,  which  he  took,  and  carried  away, 
saying  to  the  clerk  that  he  had  made  it  all 
right  with  the  owner.    Com.  v.  Wilde,  66  D. 

850. 

A  person  may  commit  larceny  of  illumi- 
nating gas  by  secretly  opening  gas  company's 
service-pipe  on  his  premises,  and  connecting' 
the  same  with  another  pips,  through  which 
he  secretly  and  fraudulently  reoeives  and 
uses  the  company's  gas  after  it  had  closed 
the  service-pipe  and  removed  its  meter.  Com. 
v.  Shaw,  81  if.  706. 

Taking  a  horse  trespassing  on  the  taker's 
land,  with  intent  to-  conceal  it,  either  until 
the  owner  shall  offer  a  reward  and  then  to 
return  it  and  claim  the  reward,  or  until  the 
owner  may  be  induced  to  sell  it  for  less  than 
its  value,  is  larceny.    Com.  r.  JkTamm,  7  R. 

507. 

If  by  trick  or  artifice  the  owner  of  prop- 
erty is  induced  to  part  with  the  custody  or 
naked  possession  to  one  who  reoeives  the 
property  asdmo  /urandi,  the  owner  still 
meaning  to  retain  the  right  of  property,  the 
taking  will  be  larceny.  Smith  v.  People,  18 
R.  474. 

The  wrongful  taking  and  carrying  away 
of  the  property  of  another,  without  his  con- 
sent, with  intent  to  oonoeal  it  until  the  owner 
offers  a  reward  for  its  return,  and  for  the 
purpose  of  obtaining  the  reward,  is  larceny. 
Berry  v.  State,  27  R.  506. 

The  simultaneous  removal  and  carrying 
away  of  rails  from  a  fence,  with  larcenous 
intent,  and  withont  the  owners  consent, 
is  theft.     Harberger  v.  State,  30  R.  157. 

If  conspirators,  with  intent  to  defraud, 
induce  one  to  intrust  money  to  one  of  them 
to  bet  for  him  upon  an  unlawful  game  in 
which  it  was  impossible  for  the  better  to 
win,  and  thus  obtain  the  money,  this  is 
larceny.  Miller  v.  Com.,  39  R.  194;  People 
v.  Shaw,  58  R.  372. 

Where  the  defendants  so  fraudulently  con- 
ducted the  game  of  monte  wto  give  the 
prosecutor  no  ohance  of  winning,  and  he 
parted  with  his  money  through  fraud  and 
fear,  it  was  larceny.  United  States  v.  Mur- 
phy, 48  R.  754. 

2.  Illustrations.  —  A  left  his  trunk,  un- 
locked, and  in  which  there  was  money,  with 
B,  telling  him  to  keep  the  room  secured. 
In  A's  absence,  B  took  a  double-eagle,  and 
applied  it  to  his  own  use.  Held,  to  be 
larceny.     If   the   money   itself   had  L  — 
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banded  to  B  to  keep  safely,  And  he  had 
applied  it  to  his  own  use,  it  would  hare 
been  only  a  trespass,  bat  here  the  trunk, 
and  not  the  money,  was  left  with  him. 
Robineon  v.  State,  78  D.  487. 

The  jury  may  infer  and  find  every  in- 
gredient of  larceny  from  evidence  of  the 
following  facts:  The  owner  of  a  bnoket  of 
pease,  having  taken  the  same  to  market 
for  sale,  and  having  occasion  to  go  some 
distance  to  inquire  the  price  of  pease,  set 
his  backet  down  in  a  cart,  which  he  mis- 
took for  that  of  a  friend;  when  the  owner 
of  the  cart,  who  was  absent  when  the 
backet  was  placed  in  it,  was  aboat  to  leave 
the  market,  he  raised  the  backet,  and 
asked,  "Whose  are  they?"  The  defend- 
ant  took  the  bucket*  whereupon  the  owner 
of  the  cart  told  him  that  he  must  give  it 
to  the  true  owner  when  he  returned. 
When  the  owner  of  the  bucket  returned, 
he  found  bis  bucket  gone,  and  went  after 
the  defendant,  who  had  placed  beets  and 
lettuce  upon  the  bnoket,  and  was  insolent 
and  unwilling  to  surrender  it.  State  v.  Far* 
rote,  93  D.  68ft. 

It  appeared  that  the  prisoner  and  S.,  who 
were  confederates,  met  the  prosecutor;  8. 
dropped  a  piece  of  paper;  prisoner  picked 
it  up  while  S.  had  stepped  aside,  ana  took 
from  it  a  five-cent  ooin;  B.,  on  returning,  re- 
ceived the  paper  from  prisoner,  saying  that 
"he  would  not  take  ten  dollars"  for  it, 
and  proceeded  to  bet  that  there  was  a  Hy^- 
cent  coin  in  it;  prosecutor  bet  his  watch, 
and  the  stakes  were  placed  in  prisoner's 
hands,  whereupon  8.  tore  open  the  paper, 
exhibited  a  five-cent  ooin,  which  had  been 
concealed  therein,  snatched  the.  watch,  and 
walked  off,  Held,  larceny.  Dc/rem  v.  State, 
8R.  1.  • 

Defendant  falsely  represented  to  the  wife 
of  M.  that  M.  had  been  arrested  for  a  crime, 
and  had  sent  him  to  her  for  some  money. 
The  wife  gave  him  a  watch  and  chain  to 
pawn,  the  money  and  ticket  to  be  given  to 
M.  Defendant  made  the  representations, 
and  received  the  goods  with  the  intent  to 
appropriate  the  same  to  his  own  use.  Held, 
that  he  was  guilty  of  larceny.  Smith  v. 
People,  IS  R.  474. 

Tne  prosecutor  took  a  drink  at  a  bar,  and 
handed  a  fifty-dollar  bill  to  the  bar-tender, 
who  took  it  and  refused  to  give  change. 
Held,  larceny.  HUderbrand  v.  People,  16  R. 
436. 

The  prisoner  ran  away  with  a  horse  and 
carriage,  without  the  owner's  knowledge  or 
consent,  and  with  no  intention  of  returning 
them,  and  afterward  abandoned  them  in 
the  street  Held,  larceny.  8taU  v.  Davie, 
20  R.  367. 

The  defendants  conspiring  together  fraud- 
ulently and  feloniously  to  get  possession  of 
the  prosecutor's  money,  induced  him,  by  a 
trick  and  fraudulent  device,  to  deliver  his 


money  to  one  of  thorn  for  a  moment,  and  far 
a   specific  purpose,  whereupon   they  con 
verted  it  to  their  own  use,  without  his  con- 
cent.  Held,  that  they  were  guilty  of  larceny. 
Loomi*  v.  People,  23  R.  123. 

A  offered  a  five-dollar  bill  to  pay  forty 
cents  ferriage,  received  and  kept  the  $4.60 
In  change,  but  refused  to  deliver  the  five- 
dollar  bill.  Held,  larceny.  8tate  v.  Ander* 
son,  83  R.  466. 

The  prosecutor  delivered  to  the  defend* 
ant  a  roll  containing  ten  twenty-dollar  gold 
pieces,  supposing  it  to  contain  only  ten  sil- 
ver dollar  pieces.  The  defendant,  although 
when  he  discovered  the  mistake  he  had  rea- 
son to  know  the  money  belonged  to  the 
prosecutor,  on  demand  refused  to  make  res- 
titution. Held,  larceny.  State  v.  Ducker, 
34  R.  590. 

The  prisoner  agreed  to  buy  goods  of  a  mer- 
chant for  cash,  the  goods  to  be  delivered 
G.  O.  D.  to  an  expressman  whom  he  would 
send.  Shortly  alter,  an  employee  of  the 
prisoner  called  at  the  merchant's  chop, 
falsely  representing  himself  to  be  an  ex- 
pressman, and  stating  that  he  had  come  for 
the  goods.  They  were  delivered  to  him, 
with  instructions  to  collect  on  delivery.  Ho 
delivered  them  to  the  prisoner,  reoeivnig 
from  him  a  worthless  check,  which  ho  left 
at  the  merchant's  shop  in  his  absence.  The 
prisoner  ref using  to  give  up  the  goods  or  pay 
.tor  them,  —  held,  that  a  conviction  of  lar- 
ceny was  justifiable.  Skippty  v.  People,  40 
R.661. 

R.  gave  to  the  prisoner,  a  saloon-keeper,  a 
twenty-dollar  sold  piece,  to  pay  for  twenty- 
five  cents'  worth  of  liquor,  and  the  prisoner, 
not  being  able  to  change  it,  R.  asked  him  to 
go  out  and  get  it  changed,  and  he  wont  oat 
with  it,  and  lost  it  at  gambling.  Held, 
larceny.  Jtuticet  etc  v.  Henderson,  43  R. 
136. 

<X»  being  seated  in  a  railway  train  with 
O.,  a  stranger,  &,  a  stranger  to  C,  entered, 
wearing  a  badge,  and  falsely  pretending  to 
be  an  express  agent,  and  told  O.  that  if  ho 
wished  his  baggage  taken  to  Cincinnati,  ho 
must  pay  charges.  G.  offered  him  a  check, 
which  he  aaid  he  could  not  cash,  but  asked 
C.  to  cash  it,  and  hold  it  till  they  reached 
Cincinnati,  promising  to  cash  it  there.  GL 
gave  him  the  money,  and  Q.  and  8.  rushed 
from  the  train,  taking  both  money  and  check. 
O.  had  no  baggage  on  board,  and  the  pro- 
ceeding was  concocted  with  intent  to  steal 
C's  money.  Held,  larceny  by  both.  Grum- 
eon  v.  State,  46  R.  178.  &  P.,  People  v.  As* 
66  R.  102. 

The  prosecutor  handed  the  defendant  a 
twenty-dollar  bill  to  change,  and  he,  pre- 
tending that  he  oould  not  change  it,  fraudu- 
lently gave  her  a  one-dollar  bul  instead  ol 
the  twenty,  and  converted  the  twenty. 
Held,  a  larceny  of  twenty  dollara.  W*  ' 
v.  State,  60  R.  186V 
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A  person,  having  money  of  hi*  own  in  a 
satchel,  went  into  the  banking-house  of  an- 
other, and  temporarily  deposited  it  upon  the 
counter,  and  while  standing  within  about 
two  feet  of  it,  another  person  called  his  at- 
tention away,  and  a  third  abstracted  money 
from  the  satchel.  Held,  larceny  from  the 
house.     Simmons  v.  State,  54  R.  885. 

The  prisoner  pointed  out  to  the  prosecut- 
ing witness  a  cow  and  a  calf,  falsely  and  fraud- 
ulently claiming  that  he  owned  them,  and 
sold  them  to  the  witness,  who  took  them. 
Held,  a  fraudulent  "taking"  within  the 
statute.    Dost  ▼.  State,  57  R.  618. 

The  prisoner  went  secretly  and  unlawfully 
to  the  stable  of  another,  led  therefrom  a  jack 
belonging  to  the  latter,  and  when  fifteen  or 
twenty  feet  from  the  door  of  the  stable, 
killed  the  jack,  and  left  it  lying  on  the  own- 
er's premises,  Held,  larceny.  Delk  v.  State, 
60R.46. 

8.  What  is  not.  —  Where  it  appeared 
that  a  common  carrier  fraudulently  opened 
certain  packages  and  casks  intrusted  to  his 
care,  and  took  therefrom  a  part  of  their 
contents,  and  converted  the  same  to  his  use, 
but  it  did  not  appear  that  the  contents  were 
feloniously  carried  away,  such  offense  was 
held  to  amount  to  a  trespass,  and  not  lar- 
ceny.    Cook  v.  Darby,  6  D.  529. 

Defendant  is  not  guilty  of  larceny  in  tak- 
ing property  under  fair  color  of  claim  or 
title,  although  he  may  be  mistaken.  State 
r.  Homes,  57  D.  269. 

A  person  who  takes  property  of  another 
by  mistake,  without  felonious  intent,  cannot 
be  made  criminally  liable  because  the  prop- 
erty is  ultimately  lost  through  his  negligence. 
BiUard  v.  State,  94  D.  317. 

Enticing  a  hog  for  twenty  yards  on  the 
owner's  premises Toy  dropping  corn,  and  then 
abandoning  it,  does  not  constitute  larceny. 
Edmonds  v.  State,  45  R.  67. 

A  represented  to  B  that  certain  works  of 
which  B  was  a  director  had  been  destroyed 
by  an  explosion,  and  that  the  manager  had 
sent  him  to  inform  him;  that  the  manager 
had  neglected  to  furnish  him  with  money 
for  his  return  expenses,  and  at  his  request 
B  gave  him  money  therefor.  Held,  no  lar- 
ceny.    Thome  v.  Turek,  46  R.  126. 

4.  The  animus  furandi.*—  To  consti- 
tute the  taking  of  another's  property  a 
larceny,  it  must  be  accompanied  with  cir- 
cumstances showing  a  felonious  intention. 
Smith  v.  Shultz,  32  B.  33;  Blunt  v.  Corn.,  26 
D.  341;  Offutt  v.  Early  wine,  32  D.  40;  State 
r.  Hawkins,  33  D.  294;  State  y.  South,  75  D. 
250;  Lancaster  v.  State,  91  D.  288;  Wilson 
r.  State,  51  R.  309. 

To  constitute  larceny,  the  intent  to  steal 
must  exist  at  the  time  of  the  taking,  and  no 
subsequent  appropriation,  however  fraud- 
ulent, is  sufficient,  if  the  taking  was  lawful, 

*  The  felonious  Intent,  see  note*  W  D.  X73-27&, 


People  t.  CaU,  43  D.  655;  BiUard  v.  State,  94 
D.  317;  Morrison  v.  State,  50  R.  129. 

An  indictment  for  larceny  of  a  slave  will 
not  be  supported  by  proof  that  defendant 
took  the  slave  from  the  possession  of  his 
master,  with  the  intention  of  enabling  him 
to  obtain  his  freedom  by  sending  him  to  a  fret 
state.    State  v.  Hawkins,  83  D.  294. 

An  instruction  that  "a  man  who  takes 
property,  claiming  it  for  himself,  of  another, 
commits  no  larceny, "  is  inaccurate.  It  is 
not  enough  to  do  away  with  the  criminal  in* 
tent,  that  there  should  be  a  mere  false  claim 
of  property  in  the  article  sold ;  but  if  there  be 
a  fair  bona  Jide  claim  of  property  or  right  in 
the  prisoner,  the  offense  amounts  but  to  a 
trespass.    McDanielv.  State,  47  D.  9a 

To  constitute  larceny,  there  must  be  a 
felonious  taking  as  well  as  carrying  away; 
and  it  is  necessary  to  larceny  that  the  prop- 
erty should  be  taken  in  order  to  be  converted 
to  the  defendant's  own  use.  If  the  taking  be 
open,  and  in  the  presence  of  the  owner,  or  of 
other  persons,  this  carries  with  it  evidence 
that  it  is  only  a  trespass.    To. 

Felonious  intent  at  time  of  taking  is  es- 
sential to  larceny;  but  where  one  obtains 
possession  of  an  article  merely  to  look  at  it, 
but  without  intending  to  steal,  and  then 
embezsles  it,  he  is  guilty  of  larceny.  Digno* 
witty  v.  State,  67  D.  670. 

An  obligor  in  a  bond  is  guilty  of  larceny  is 
destroying  it  with  intent  to  benefit  himself, 
after  having  obtained  possession  of  it  on  pre* 
tense  of  examining  it,  even  though  he  did  not 
then  intend  to  destroy  it,  but  conceived  the 
design  at  the  moment  of  the  act  of  destruc- 
tion.    To. 

Felonious  intent  in  larceny  need  not  be  in- 
tent to  benefit  the  offender  pecuniarily;  an 
intent  to  serve  either  himself  or  another, 
though  not  pecuniarily,  would  be  sufficient, 
lb. 

Mere  taking  of  property  for  a  temporary 
purpose  only  does  not  amount  to  larceny. 
State  v.  South,  75  D.  250. 

The  question  of  intent  on  part  of  taker, 
whether  to  deprive  the  owner  of  his  property 
permanently  or  temporarily,  is  one  of  feet 
for  the  jury  to  determine.    Jo. 

To  constitute  larceny,  there  must  be  a 
trespass  in  the  taking,  and  the  thief  must 
take  the  property  ammo  furandL  Robinson 
v.  State,  78  D.  487. 

5.  The  necessary  .asportation.*— To 
constitute  larceny,  there  must  be  some  re- 
moval of  the  goods,  and  the  felon  must,  at 
least  for  an  instant,  be  in  entire  possession 
of  them.  Therefore  it  is  not  larceny,  but 
only  trespass,  to  shoot  a  hog,  without  taking 
possession  of  or  carrying  it  away,  even 
though  the  intent  be  felonious.  State  v.  Stag* 
ler,  42  D.  404. 

To  constitute  larceny,  there  must  be  a  tak- 

*  What  caption  or  asportation  is 
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ing  or  aeverance  of  the  goods  from  the  pos- 
session of  the  owner.  Bat  *  temporary 
possession  by  the  thief,  though  it  Be  but 
momentary,  is  sufficient.  Harrison*.  Peo- 
ple, 10  R.  517. 

To  remove  wheat  from  the  owner's  garner 
ii  a  mill  into  defendant's  adjoining  garner 
is  a  sufficient  asportation  to  constitute  br- 
ainy.   State  v.  Craige,  45  R.  608. 

Where  there  is  one  continuing  transaction, 
though  there  may  be  several  alstinot  aspor- 
tations, the  party  may  be  Indicted  for  the 
final  carrying  away.    State  v.  TVatfer,  6  D. 


0.  Distinction  toetweoii  larosny  and 
embezzlement.*— If  the  goods  of  a  mas- 
ter, fraudulently  appropriated  by  his  servant, 
were  in  the  actual  or  constructive  possession 
of  the  master  at  the  time  they  were  taken, 
the  offense  of  the  servant  will  be  larosny, 
and  not  embezzlement  tibm.  v.  Berry,  96 
D.  767. 

7.  Xdureany  from  tho  person.  — 
Where  a  thief  attempts  to  steal  a  pocket- 
book  from  the  pocket  of  a  person,  he  most, 
for  an  instant  at  least,  have  had  perfect  oon- 
trol  of  the  property,  in  order  for  his  act  to 
constitute  larceny;  though  it  is  not  neces- 
sary for  the  pocket-book  to  be  removed  from 
tho  pocket  if  once  within  the  grasp  of  the 
thief,  to  constitute  larceny.  An  instantane- 
ous caption  and  asportation  is  sufficient  to 
constitute  the  crime.  Com.  v.  Luckis,  96  D. 
769. 

The  evidence  showed  that  a  police-officer, 
seeing  the  defendant  put  her  left  hand  into 
the  pocket  of  another  woman,  grasped  the 
wrist  of  that  hand,  and  that  the  defendant 
then  raised  the  hand  in  and  with  the  pocket- 
book,  and  let  it  fall  again  suddenly,  tearing 
the  pocket,  when  the  pocket-book  fell  to  the 
ground.  Held,  that  there  was  no  ground  of 
exception  to  the  refusal  of  the  judge  to  rule 
that  on  this  evidence  "  there  was  a  sufficient 
caption  and  asportation  to  constitute  lar- 
ceny, **  and  to  his  instructing  the  jury  that 
"  if  they  were  satisfied,  beyond  a  reasonable 
doubt,  that  the  defendant  s  hand  had  been 
thrust  into  the  woman's  pocket  with  a  felo- 
nious intent,  and  was  arrested  in  the  pocket 
while  attempting  to  execute  that  intent,  and 
before  it  had  reached  or  disturbed  the 
pocket-book,  they  might  find  her  guilty  of 
the  offense  charged  in  the  indictment."    lb. 

Lifting  a  pocket-book  partly  from  the 
pocket  ol  another  person,  with  intent  to 
steal  it,  is  "  taking  and  carrying  away," 
although  it  is  not  removed  from  the  pocket. 
State  v.  Chamber*,  46  R.  650;  Harrison  v. 
People,  10  R.  517. 

8.  What  is  a  single  offense.— Lar- 
ceny of  articles  belonging  to  different  own- 
ers, if  at  the  same  time  and  place,  consti- 
tutes but  one  offense.    LorUm  v.  State,  37  D. 

*  Larceny  In  appropriating  money  paid  to  de- 
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179;  State  v.  Hmmessef,  IS  R.  253;  Holies  v. 
United  States,  36  R.  106,  And  a  conviction  of 
larceny  of  one  of  such  articles  is  a  bar  to  aa 
indictment  for  larosny  of  another.  Wilson 
▼.  State,  23  R.  602. 

9.  What  may  be  stolen.*—  Under  a 
statute  which  declares  that  the  larosny  of 
bills  obligatory  shall  be  punished  in  the 
same  manner  as  the  larceny  of  say  foods  or 
chattels,  the  felonious  taking  etc.,  of  one 
such  bill  is  punishable  as  a  larceny.  Com.  v. 
Memmger,  2  D.  441. 

Redeemed  bank  notes  are  subjects  el  lar- 
ceny while  in  possession  of  the  issuing  beak, 
under  the  Massachusetts  statute.  Com.  v. 
Rand,  41  D.  456. 

The  erasure  of  a  surety's  name  on  a  note 
with  the  principal's  consent  does  not  invali- 
date it  as  to  the  latter,  and  it  may  still  be 
the  subject  of  larosny.  People  v.  Call,  43  D. 
655. 

Oyster-stealing  is  as  much  subject  el  in- 
dictment as  is  the  steeling  el  manunats 
things  or  domestio  animals,  State  v.  Taylor, 
72  0.  347. 

Oysters  are  subjects  of  larosny  if  planted 
where  they  do  not  naturally  prow,  and 
designated  by  stakes  or  otherwise  so  that 
they  can  be  readily  identified.    76. 

Illuminating  gas  may  be  subject  of  lar- 
ceny.   Com.  v.  Shaw,  81  D.  706.. 

An  otter  is  an  animal  valuable  for  its  fur, 
and  though  it  be  one  feree  natmret,  yet,  if  it 
be  reclaimed;  confined,  or  dead,  the  stealing 
of  it  from  its*  owner  is  larosny.  Ssate  v. 
Bouse,  6  R.  744. 

A  statute  defined  larceny  as  the  taking 
and  carrying  away  of  any  personal  property 
or  valuable  thing.  Held,  that  a  dog  was 
property  or  valuable  thing  within  the  statute. 
Harrington  v.  ffiks,  15  R.  855;  State  v. 
Brown,  40  R.  81.t 

Chandeliers  attached  to  the  freehold  are 
the  subject  of  larceny.  Smith  v.  Cam.,  29 
R.  402. 

10.  What  may  not  be.— A  sable  caught 
in  a  trap  in  the  woods  is  not  the  subject  of 
larceny.     Morton  v.  Ladd,  20  D.  573. 

Choees  in  action  are  not  subjects  of  lar- 
ceny at  common  law.  Cutp  v.  State,  26  D. 
357;  Warner  v.  Com.,  44  D.  114. 

A  statute  making  promissory  notes  sub- 
jects of  larceny  will  not  extend  to  bank 
notes.    Culp  v.  State,  26  D.  357. 

An  allegation  of  the  larceny  of  '*  bills  of 
credit "  will  not  support  an  indictment*  if 
the  description  therein  contained  is  suoh  as 
to  cause  it  to  appear  that  they  were  not  of  a 
character  the  issue  whereof  was  authorised 
by  act  of  Congress.    lb. 

Doves  are  animals  /era  natures,  and  are 
not  the  subjects  of  larceny,  except  when  in  the 

*  What  articles  are  subject  of  larceny,  sse  notes. 
57  D.  276,  277;  47  K.  765.  766. 

t  Dogs,  whether  subject  of  larosny,  sse 
40  R.  83,  84;  15  R.  856,  857. 
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ears  and  custody  of  the  owner,  as  when  in  a 
pigeon-house,  or  when  in  the  nest  before  they 
are  able  to  fly.     Com.  v.  CAace,  19  D.  848. 

County  orders  are  not  bills  of  exchange, 
the  stealing  of  which  is  made  a  felony  by 
the  Pennsylvania  statute  of  1790.  Warner 
v.  Com.,  44  D.  114. 

Stealing  a  forged  bank-bill  would  bo  no 
larceny.    State  v.  Smart,  66  D.  683. 

There  is  no  such  property  in  dogs  as  makes 
them  the  subject  of  larceny.  Ward  v. 
State,  17  R.  31;  State  ▼.  Lymua,  80  R.  772; 
Stale  v.  Holder,  31  R.  617;  8taU  ▼.  Doc,  41 
R.599. 

11.  Bights  of  finder  of  lost  prop- 
erty.* —  Larceny  cannot  be  of  lost  goods  by 
their  finder,  if  his  original  taking  was  with- 
out a  felonious  intent,  though  followed  by  a 
felonious  asportation.  State  ▼.  Hotter,  24  D. 
268.  S.  P.,  People  v,  Andermm,  7  D.  462; 
8tarck  ▼.  State,  30  R.  214;  Reed  r.  State,  34 
R.732. 

The  finder  of  lost  goods  does  not  commit 
larceny  simply  because  he  retains  the  prop- 
erty found,  when  he  has  general  means,  by  the 
use  of  proper  diligence,  to  discover  the  true 
owner.  To  constitute  the  retention  of  such 
goods  a  larceny,  he  must  have  known  the 
owner  at  the  time  of  the  finding,  or  the 
goods  must  have  been  so  marked  that  he 
could  ascertain  their  owner,  and  must  be  ap- 
propriated to  his  own  use  at  the  time  of  the 
finding,  with  intent  to  take  entire  dominion 
over  them.  Hunt  v.  Com.,  70  D.  443.  8.  P., 
Tyler  y.  People,  12  D.  176;  Bailey  ▼.  State, 
21  R.  182. 

The  finder  of  a  pocket-book  containing 
bank  bills,  but  having  no  mark  on  or  about 
it  by  which  the  name  of  the  owner  could  be 
ascertained,  cannot  be  convicted  of  larceny, 
though  the  book  was  immediately  demanded 
by  the  owner,  and  the  finder  denied  having  it, 
and  concealed  and  fraudulently  converted  the 
bills,  unless  it  further  appears  that  the 
finder,  when  he  acquired  possession,  knew 
who  the  owner  was,  or  had  the  means  of 
identifying  him  kutanter  by  marks  on  or 
about  the  property.  People  ▼.  Cogdtll,  87 
D.  997. 

The  finder  of  personal  property  on  the 
highway,  who  knows,  or  has  the  means  of 
knowing,  the  owner,  and  converts  it  to  his 
own  use,  is  a  thief.  State  v.  Weston,  26  D. 
46;  Cam.  v.  Titus,  17  R.  138;  State  v.  Levy, 
23  R.  678;  Baker  v.  State,  23  R.  731;  Origge 
▼.  State,  29  R.  762;  State  v"  Clifford,  83  ft. 
626. 

One  who  finds  lost  goods  which  have  no 
marks  or  indications  or  ownership,  and  who 
does  not  know  the  owner,  is  not  bound  to 
exercise  diligence  to  ascertain  the  owner, 
and  is  not  guilty  of  larceny  in  retaining  the 
goods.     State  v.  Dean,  31  R.  143. 

Lost  goods  are  not  subject  of  larceny,  for 

*  Larceny  by  finder  of  lost  property,  see  notes, 
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there  must  be  trespass  in  taking  them  from 
the  actual  or  constructive  possession  of  some 
one.     Pritehett  ▼.  State,  62  D.  468. 

The  owner  is  in  constructive  possession  of 
property  so  that  it  is  not  lost,  and  is  the  sub- 
ject of  larceny,  when  he  knows  where  the 
property  is,  so  that  he  would  be  able  to  re- 
cover the  actual  possession  when  he  desired, 
if  it  were  not  removed  by  the  thief,     lb. 

A  watch  left  with  a  watchsmith  for  re- 
pair is  in  the  constructive  possession  of  the 
owner,  and  the  subject  of  larceny,  though 
thrown  upon  the  pavement  by  an  explosion 
of  gunpowder.    Jo. 

On  an  indictment  of  a  colored  person  for 
larceny  of  lost  property,  evidence  of  a  gen- 
eral belief  among  colored  people  in  that 
vicinitv  that  lost  property  with  no  marks 
to  indicate  the  ownership  belongs  to  the 
finder  is  inadmissible.  State  v.  Welch,  39  R. 
616. 

A  merchant  sold  a  trunk  to  the  defend- 
ants. Unknown  to  either,  it  contained 
goods  previously  sold  to  another.  On  get- 
ting the  trunk  home,  the  defendants  discov- 
ered the  contents,  and  retained  them.  Held, 
that  the  larcenous  intent  need  not  have  been 
formed  at  the  time  of  the  delivery  of  the 
trunk,  but  it  was  sufficient  if  it  was  formed 
at  the  time  of  the  discovery  of  the  goods. 
Bobituon  v.  State,  40  R.  790. 

12.  Grand  and  petty  larceny.  —  la 
distinguishing  between  grand  and  petit  lar- 
ceny, the  criterion  of  value  is  the  price 
which  the  subject  of  the  larceny  would 
bring  in  open  market.  State  v.  Doepke,  30 
R.  786. 

13.  Larceny  by  bailee).* ---Larceny 
may  be  committed  of  goods  obtained  from 
the  owner  by  delivery,  if  it  be  done  animo 
furandl    State  v.  Gorman,  10  D.  676. 

A  bailee  or  purchaser  is  not  guilty  of  lar- 
ceny by  fraudulently  appropriating  goods  in 
his  possession,  though  ne  obtained  posses* 
sion  by  fraud.     People  v.  CaU,  43  D.  656. 

A  bailee's  conversion  of  property  is  not 
larceny,  provided  he  takes  the  particular 
thing  bailed.  But  if  a  carrier  opens  a  bale 
or  package  of  goods,  or  pierces  a  vessel  of 
wine,  and  takes  away  a  part  thereof,  it  will 
constitute  a  larceny;  for  here  the  animm 
furandi  is  manifest.  Robinson  ▼.  State,  78 
D.  487. 

Larceny  is  eommitted  by  one  who  obtains 
possession  of  personal  property  by  consent 
of  the  owner,  under  the  pretense  of  hiring  it 
for  a  temporary  purpose,  when  in  fact  he  in- 
tends thereby  to  wholly  deprive  the  owner 
of  it,  and  he  actually  puts  it  to  a  different 
purpose,  although  he  does  not  sell  or  dispose 
of  it.     State  v.  Humphrey,  78  D.  605. 

Finding  an  article  by  direction  of  the 
owner,  and  taking  it  as  his  bailee,  but  after- 
wards concealing  it,  and  denying  the  find- 

*  Larceny  by  bailee,  see  note,  57  D.  280-2*2. 
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lag,  b  bat  a  breach  of  bailment,  tad 
larceny.    Aofe  v.  England,  80  D.  334. 

A  bailee  it  one  to  whom  possession  of  per- 
■anal  property  it  intrusted  for  a  time,  to  be 
lotmnod  in  specie,  within  the  meaning  el 
taction  108  of  the  Pennsylvania  crimet  con- 
tolidation  act  of  1860,  providing  that  "if 
any  person,  being  a  bailee  of  any  property, 
shall  fraudulently  take  or  convert  the  tame 
to  hit  own  ate,"  he  shall  be  guilty  of  larceny. 
Com.  ▼.  Chatham*,  88  D.  639. 

Defendant  in  execution  it  a  bailee,  guilty 
of  larceny  under  that  section  providing  that 
"if  any  person,  being  a  bailee  of  any  prop- 
erty, shall  fraudulently  take  or  convert  the 
tamo  to  hit  own  use,"  ho  shall  be  guilty  of 
larceny,  where  hit  personal  property  was 
purchased  at  the  sheriff's  tale  by  the  plaintiff 
in  execution,  who  permitted  vie  defendant 
to  retain  and  use  it  until  demanded,  and  the 
defendant,  being  to  intrusted,  appropriated 
it  to  hit  own  use.    lb. 

A  person  it  guilty  of  larceny  who,  without 
any  present  intention  of  theft,  obtaint  pot- 
tttiion  of  another't  team  by  falsely  and 
fraudulently  pretending  that  ho  wanted  to 
drive  it  to  a  certain  place*  to  bo  gone  a  speci- 
fied time,  when  in  fact  he  intended  to  go  to  a 
more  distant  place,  and  to  be  absent  s longer 
time,  and  who,  while  that  in  possession, 
without  the  content  of  the  owner,  converts 
the  team  to  hit  own  net  with  a  felonious  in* 
tent    State  v.  Coombs,  02  D.  610. 

A  broker  who  had  been  accustomed  to  buy 
silver  on  account  of  a  bank  wat  instructed 
by  the  bank  to  make  a  oertain  purchase  of 
silver  on  its  account,  and  at  he  had  no  funds, 
the  bank  certified  his  check  drawn  on  the 
bank,  and  delivered  it  to  him.  He  did  not 
buy  the  tilver,  but  used  the  check  for  hit 
own  purposes,  Held,  that  if  he  received 
the  check  with  the  intention  of  to  appro- 
priating it,  he  was  guilty  of  larceny.  Peo- 
ple v.  Abbott,  31  R.  59. 

The  owner  of  horses  delivered  thorn  to  de- 
fendant, under  an  agreement  that  the  defend- 
ant was  to  buy  them,  the  horses  to  remain  the 
Property  of  the  owner  till  paid  for,  and  to 
e  returned  at  a  specified  period  if  not  paid 
for.  The  defendant  refused  to  pay  for  them, 
or  return  them.  Held,  not  larceny,  nor  lar- 
ceny by  a  bailee.  Krauet  v.  Com.,  39  R. 
7C2. 

Where  one  intrusts  personal  property  to 
another  to  procure  a  loan  on  it,  and  the  lat- 
ter procures  the  loan,  but  appropriates  the 
proceeds,  this  is  not  larceny  of  the  property 
pledged.     People  v.  Cruger,  55  R.  830. 

14.  by  agent.  —  The  maker  of  a 

note  it  guilty  of  larceny  in  feloniously  appro- 
priating it  to  his  own  use,  where  it  is  handed 
to  him  by  the  holder  to  indorse  a  payment; 
for  he  it  deemed  the  servant  or  agent  of  the 
holder,  and  not  a  bailee,  and  the  possession 
remains  in  the  holder;  and  it  is  not  necessary 
to  the  offense  that  he  should  have  had  any 
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intent  to  steal  the  note  at  the  time  ft  wat 
handed  to  him.    People  v.  Ca%  43  D.  655. 

15.  —  by  am  v ant.  —  A  servant  may 
commit  larceny  of  the  matter's  goods  in  hit 
charge;  for  the  potssssion  is  deemed  to  be 
in  the  matter.    People  v.  CaO,  43  D.  665. 

A  ttago-drivor  it  a  servant  within  the 
meaning  of  the  act  punishing  at  felonious 
stealing  the  embezzlement  of  property  re- 
ceived by  virtue  of  employment  at  a  servant. 
People  v.  Shermem,  25  D.  563. 

It  is  larceny  in  a  servant  or  bailee  to  open 
a  package  intrusted  to  hit  care,  and  take 
away  any  part  of  the  goods  therein,  and  dis- 
pose of  them  to  hit  own  use  oalmo  /mrandL 
State  t.  Fatrckmoh,  76  D.  59a 

Theft  at  common  law  it  committed  by  a 
servant  who  picks  up  a  lost  ring  in  the  house 
of  her  mistress,  with  intent  at  the  time  of 
the  taking  to  convert  it  to  her  own  use,  and 
who  knew  that  the  ring  belonged  to  her 
mistiest.     State  ▼•  Camming*,  89  D  208. 

16.  Stealing  in  one  state  and  carry- 
ing  into  another.  — A  horse  stolen  in  one 
state  or  territory  and  carried  to  another  will 
not  make  it  a  felony  in  the  latter  state.  State 
▼.  Brown,  1  D.  548;  People  v.  Loughridge,  91 
D.  325;  Lee  v.  State,  37  JL  67.  Contra,  State 
v.  Ellis,  8  D.  175. 

Larceny  committed  in  a  foreign  country  ia 
punishable  in  Maine,  if  the  stolen  goods  art 
found  in  the  defendants  possession  in  any 
county  of  the  state.  State  v.  Underwoo*\  77 
D.  254.    &  P.,  State  ▼.  Seay,  20  D.  66. 

Larceny  of  goods  in  a  foreign  country  and 
bringing  them  into  Massachusetts  does  not 
constitute  larceny,  in  Massachusetts,  for 
which  an  indictment  will  lie.  Com.  v.  Cjje* 
riehard,  63  D.  762.  So  also  in  Ohio.  Stanley 
v.  State,  15  R.  604. 

An  indictment  for  bringing  stolen  prop- 
erty into  a  ttate  mutt  charge  that  the  poo 
session  of  the  property  in  that  state  won 
felonious.    State  v.  Seay,  20  D.  66. 

Goods  stolen  abroad  and  brought  by  a 
thief  into  any  county  of  Maine  it,  if  the 
goods  are  found  in  hit  possession,  an  offense 
against  the  laws  of  that  ttate,  and  the  laws 
of  the  foreign  country  constitute  no  element 
of  the  crime.  State  v.  Underwood,  77  D. 
254. 

If  stolen  goods  art  taken  into  another 
county  in  England  from  the  one  in  which 
they  are  stolen,  it  is  theft  in  the  county  into 
which  they  are,  carried.  But  the  law  it 
otherwise  when  they  are  taken  from  one 
country  to  another.  State  v.  CummJmge,  89 
D.  208. 

Theft  it  committed  in  Connecticut  or 
Massachusetts  by  one  who  steala  goods  in 
another  state  and  takes  them  into  either  of 
the  two  states  first  named,     /6. 

A  statute  providing  that  one  who  should 
bring  into  the  state  property  stolen  in  an* 
other  state  shall  be  guilty  of  larceny  is  con* 
stitutionaL     People  v.    William*,  9  R»  119; 
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8taU  ▼.  Seay,  20  D.  66;  Bemmaber  v.  &ate, 
51  D.  172. 

If  a  person  oommits  larceny  in  one  coun- 
try  or  state,  and  carries  the  goods  stolen 
into  another  country  or  state,  and  there 
makes  any  removal  or  asportation  of  them, 
having  in  his  mind  the  intent  to  steal,  he 
may  be  properly  indicted  for  larceny  of  them 
in  the  latter  locality.  State  v.  Newman,  16 
R.  3. 

One  who  steals  goods  in  another  state, 
and  sends  them  into  Massachusetts  by  an 
innocent  ageut,  may  be  indicted  for  larceny. 
Com.  v.  White,  25  R.  116. 

One  may  be  indicted  in  one  state,  for  lar- 
ceny, by  stealing  goods  in  another  state  and 
bringing  them  into  the  former,  but  he  may, 
in  no  circumstances,  be  indicted  for  larceny 
committed  in  another  state.  Worthington  v. 
State,  42  R.  338. 

17.  Sufficiency  of  the  indictment, 
generally. — An  indictment  which  charges 
the  felonious  taking  and  carrying  away  of 
the  property  is  good,  although  it  does  not 
contain  the  word  "steal.*'  EngUman  v. 
State,  62  D.  494. 

A  building  kept  and  used  for  the  sale  of 
goods  is  rightly  denominated  a  "shop,"  in 
an  indictment  for  larceny.  Com,  v.  Biggs, 
77  D.  333. 

The  Massachusetts  criminal  statute  does 
not  contain  the  word  "store,"  and  pre- 
scribes no  punishment  for  larceny  in  a  store. 
Hence  an  indictment  for  larceny  "in  a 
building  called  and  being  a  shop"  is  sus- 
tained by  proof  of  a  larceny  in  a  building 
kept  and  used  for  the  sale  of  goods,  and 
called  a  "store."    /ft. 

18.  Describing:  the  stolen  property. 
—  A  general  description  of  the  thins  stolen 
Is  sufficient.  State  v.  Smart,  55  fi.  683; 
Di'mowitty  v.  State,  67  D.«670. 

The  indictment  should  describe  the  prop- 
erty alleged  to  have  been  stolen,  with  rea- 
sonable certainty.  State  v.  Morey,  60  D. 
439. 

An  indictment  for  stealing  "a  parcel  of 
oats  "  is  sufficiently  certain.  State  v.  Brown, 
17  D.  5G2. 

An  indictment  charging  the  stealing  of 
bank  notes  to  nomine  is  sufficient,  the  num- 
ber, denomination,  and  value  of  the  notes 
being  stated.     State  v.  Williams,  54  D.  184. 

An  indictment  for  stealing  bank-bills,  not 
alleging  them  genuine,  is  sufficient  where  it 
describes  them  as  bills  of  a  specified  bank 
and  of  a  certain  value.  State  v.  Smart,  55 
D.  683. 

Bank-bills  are  sufficiently  described  as 
*' sundry  bank-bills,  of  some  banks  respect- 
ively to  the  jurors  unknown,  of  the  amount 
and  value  in  all  of  thirty* eight  dollars," 
the  property  of  a  person  named.  Com.  v. 
Grimes,  71  D.  666. 

Money  should  be  described  as  so  many 
pieces  current  gold  or  silver  coin  of  the 


country,  of  a  particular  denomination,  ac- 
cording to  the  facta.  The  species  of  coin 
must  be  specified.  A  description  as  "three 
thousand  dollars,  lawful  money  of  the  United 
States,"  is  not  sufficient  People  v.  Ball,  73 
D.  631;  Lord  v.  State,  51  D.  231. 

A  description  in  an  indictment  charging 
larceny  of  certain,  county  orders,  which 
states  the  amount  and  value  of  each  order, 
and  that  it  was  drawn  by  the  county  auditor 
on  the  oounty  treasurer,  is  sufficient.  En* 
(jlemanv.  State,  52  D.  494. 

An  indictment  charging  the  stealing  of 
"meat"  is  bad  for  vagueness  and  uncer- 
tainty. The  term  applies  not  only  to  the 
flesh  of  animals  used  for  food,  but,  in  a  gen- 
eral sense,  to  all  kinds  of  provisions.  State 
v.  Morey,  60  D.  439;  State  v.  Patrick,  28  R. 
340. 

An  indictment  for  larceny  of  a  "certain 
instrument  of  writing  containing  evidence 
of  an  existing  contract  for  the  conveyance 
of  real  estate,  to  wit,  a  town  lot  in  the 
city  of  A.,"  eta,  of  a  specified  value,  the 
property  of  M.  F.,  sufficiently  describes 
the  thing  stolen.  DignowUty  v.  Stale,  67  D. 
670. 

A  description  of  the  stolen  property  as 
"one  promissory  note  of  the  value  of  three 
hundred  dollars,  and  one  piece  of  paper  of 
the  value  of  three  hundred  dollars,  of  the 
goods  and  chattels  of  A  B,"  is  sufficient,  al- 
though, from  the  evidence  before  the  grand 
jury,  a  fuller  description  might  have  been 
given.     Com.  v.  BreUun,  97  D.  95. 

An  information  for  larceny  of  "one  hun- 
dred aud  thirty-five  dollars  of  the  property, 
goods,  and  chattels  "  of  C,  is  bad  for  uncer- 
tainty.    Merwin  v.  People,  12  R.  314. 

An  indictment  alleging  larceny  of  "twenty* 
five  cords  of  wood  "  is  valid  without  alleging 
that  the  wood  was  "goods  and  chattels. 
State  v.  Parker,  36  R.  5. 

1 9.  Averment  of  value.  —  The  number 
of  bank-bills  stolen  need  not  be  stated  in  an 
indictment  against  the  offender.  If  their 
amount  is  given,  that  is  sufficient.  Com* 
montoealth  v.  Grimes,  71  D.  666. 

20.  of  ownership.  — To  constitute 

a  good  indictment  for  larceny,  the  thing 
stolen  must  bo  charged  to  be  property  of  the 
actual  owner,  or  of  a  person  having  a  special 
property  as  bailee,  and  from  whose  posses- 
sion it  was  stolen.  People  v.  Bennett,  93  D. 
551. 

The  property  may  be  averred  to  be  in 
either  of  two  persons,  where  one  has  the 
general  property  and  the  other  the  special 
property  in  the  thing  taken.  Billard  v. 
State,  94  D.  317. 

An  indictment  for  larceny  of  goods  from  s 
constable  may  lay  the  property  in  the  officer. 
Palmer  v.  People,  25  D.  551. 

An  innkeeper  may  acquire  sufficient  special 
property  to  support  an  allegation  of  owner- 
ship; but  this  will  not  prevent  an  allegation 
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ef  property  in  the  general  owner.  It  may 
be  laid  as  the  property  of  either.  Barnes  v. 
People,  65  D.  699. 

The  superintendent  of  the  poor  is  a  mere 
agent  of  the  county;  and  if  goods  purchased 
by  him  for  the  support  of  the  poor  oe  stolen, 
the  property  may  be  laid  either  in  the  county 
or  in  him.     People  v.  Bennett,  93  D.  551. 

A  married  woman  cannot  be  stated  to  be 
the  owner  of  property  alleged  to  hare  been 
stolen  in  an  indietment  for  larceny,  and  if  it 
appears  that  the  person  stated  in  the  indict- 
ment to  be  the  owner  was  a  married  woman 
at  the  time  of  the  larceny,  the  prisoner 
should  be  acquitted.  But  if  in  such  a  ease 
there  i»  a  verdict  and  judgment  against  the 
prisoner,  which  is  reversed  on  appeal,  when 
the  case  goes  back,  a  nolle  prosequi  may 
be  entered,  and  a  new  indictment  found. 
Hughes  ▼.  Corn.,  94  D.  498. 

While  a  married  woman  may  acquire  title 
toarticles  of  apparel  by  gift  from  her  husband, 
yet  her  mere  use  and  enjoyment  of  such  ar- 
ticles purchased  by  her  husband  does  not 
give  her  title  thereto  as  her  separate  prop- 
erty; and  on  an  indictment  for  stealing  such 
articles,  laying  them  as  the  property  of  the 
husband,  the  question  of  title  is  for  the  jury. 
State  v.  Pitts,  32  R.  506;  Pratt  ▼.  State,  35 
It  617. 

But  such  articles  purchased  by  a  wife 
with  her  separate  money  or  means  are  made 
her  separate  property  by  statute,  and  a  con- 
viction for  the  larceny  of  such  goods  under 
an  indictment  laying  the  property  in  the 
husband  cannot  be  sustained,  although  the 
goods  were  stolen  from  the  family  resi- 
dence.    Pratt  v.  State,  35  R.  617. 

91.  - —  of  possession,  whence  taken. 
—  An  indictment  under  article  765,  Penal 
Code  of  Texas,  charging  theft,  must  allege 
the  possession  from  which  the  stolen  prop- 
erty was  taken.     Garcia  v.  State,  82  D.  605. 

92.  Evidence  for  the  people,  gener- 
ally. —  Taking  property  without  consent  of 
the  owner  is  an  essential  ingredient  of  theft; 
unless  this  is  proved  it  cannot  be  inferred 
that  larceny  has  been  committed.  Oareia  v. 
State,  82  D.  605. 

Non-consent  of  owner  of  property  alleged 
to  be  stolen  must  be  shown  by  the  testimony 
of  the  owner,  if  known.  State  v.  Morey, 
60  D.  439. 

Some  evidence  of  genuineness  and  value 
of  a  stolen  bank-bill  is  essential  to  a  con- 
viction for  the  stealing,  but  not  such  evi- 
dence as  would  be  necessary  in  an  action  on 
the  instrument.     State  v.  Smart,  55  D.  683. 

Proof  that  bills  stolen  were  bills  of  an  in- 
eorporated  bank,  or  a  description  of  them  by 
the  witnesses,  is  not  necessary  under  an  in- 
dictment for  larceny.     lb. 

Money  stolen  is  sufficiently  identified  to 
admit  evidence  that  the  prisoner,  upon  being 
charged  with  his  guilt,  produced  it  from  the 
place  of  concealment  and  delivered  it  to  the 


witness,  when  in  addition  to  this  fact  the 
witness  testified  that  it  consisted  of  bills  all 
upon  the  same  bank  and  of  the  same  denom- 
ination as  those  stolen  from  him,  and  that 
he  believed  them  to  be  his,  and  it  appears 
that  the  money  eonsisted  of  many  bank 
bills  of  the  same  small  denomination.  Beiote 
w.  State,  72  D.  163. 

Testimony  that  goods  were  produced  in 
consequence  of  charging  prisoner  with  steal- 
ing them  is  inadmissible,  unless  the  goods 
are  shown  to  have  been  in  the  prisoner's 
possession,  and  are  identified  with  those 
stolen.    lb. 

It  is  proper  to  admit  evidence  that  goods 
not  described  in  the  indictment  were  taken  at 
the  same  time  when  those  therein  described 
were  taken,  and  that  they  were  found  in  the 
defendant's  possession,  with  those  described 
in  the  indictment.  Such  goods  may  also  be 
exhibited  to  the  jury,  and  taken  by  them  to 
their  room.    Com.  v.  Biggs,  77  D.  333. 

Defendant  is  entitled  to  the  benefit  of  the 
doubt,  and  should  be  acquitted  if  the  testi- 
mony leaves  in  doubt  the  intent  with  which 
the  property  was  taken.  BUlard  v.  State, 
94  D.  317. 

Proof  of  embeadement  wul  not  sustain  a 
charge  of  larceny.    Com.  v.  Berry,  96  D.  767. 

On  an  indictment  for  larceny  of  goods 
found  by  the  defendant,  the  bill  of  excep- 
tions stated  that  evidence  was  admitted  to 
show  what  the  defendant  said  and  did  about 
the  property  and  his  possession  of  it,  sub- 
sequently to  the  original  finding  and  taking; 
for  the  sole  purpose  of  proving  the  intent 
with  which  he  originally  took  the  property 
into  his  possession,  at  the  time  of  finding  it. 
What  the  acts  and  admissions  were  was  not 
stated.  Held,  that  the  defendant  had  no 
ground  of  exception  to  the  admission  of 
the  evidence.     Com.  v.  Titus,  17  R.  138. 

23.  Proof  of  value.—  Proof  of  alleged 
value,  to  sustain  an  indiotment  for  stolen 
goods,  is  unnecessary.  It  is  sufficient  for 
conviction  that  the  property  alleged  to  be 
stolen  is  shown  to  be  of  some  value. 
Things  of  no  value  are  not  subjects  of  lar- 
ceny.   Com.  v.  Biggs,  77  D.  333. 

24.  —  of  ownership. — An  indictmen  t 
for  stealing  goods  of  three  persons  named  is 
not  supported  by  proof  of  stealing  goods  of 
each  of  them  in  which  they  had  no  joint  in* 
terest    State  v.  Ryan,  17  D.  702. 

A  charge  of  larceny  may  be  sustained  by 
showing  tne  stolen  property  to  have  been  in 
the  constructive  possession  of  the  owner* 
Lawrence  v.  State,  34  D.  644. 

Property  placed  in  a  particular  place,  and 
inadvertently  forgotten  by  the  owner,  is 
constructively  in  his  possesion,  so  as  to  en- 
able a  charge  of  larceny  to  be  sustained 
against  one  who,  under  such  ciron  instances, 
appropriated  it.     lb. 

Proof  of  ownership  will  be  made  out  by 
that  the  person  alleged  to  be  the 
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owner  had  a  special  property,  or  that  he 
held  the  article  to  do  some  act  upon  it,  or 
for  the  purpose  of  conveyance,  or  in  trust. 
State  t.  Somervtlle,  38  D.  248. 

Proof  of  general  or  special  property  of 
the  owner,  alleged  in  the  indictment,  in  the 
thing  stolen,  is  sufficient  to  sustain  a  eon- 
viction;  as  in  case  of  an  indictment  for 
stealing  a  bond,  "the  property  of  M.  F.fH 
where  the  proof  is  that  the  bond  was  made 
to  M.  F.  and  her  husband,  since  deceased, 
leaving  a  child  living.  Dignowitty  v.  State, 
67  D.  670. 

25.  Possession  of  stolen  goods.*— 
Possession  of  stolen  goods  is  prima  facie  evi- 
dence that  the  possessor  is  the  thief,  and 
throws  on  him  the  necessity  of  accounting 
for  his  possession.  State  v.  Weston,  25  D.  46; 
Belote  v.  State*  72  D.  163;  Garcia  v.  State,  82 
D.  605.  But  such  presumption  may  be  over- 
come by  circumstances  tending  to  show  an 
innocent  possession,  Janes  v.  State,  64  D. 
175. 

The  onus  of  proving  the  truth  of  his  ex- 
planation is  upon  the  party  in  whose  pos- 
session stolen  property  is  found,  when 
his  account,  explanatory  of  such  possession, 
is  unreasonable  or  improbable;  but  as  a  gen- 
eral principle,  it  devolves  upon  the  state  to 
show  the  falsity  of  such  explanation,  when 
it  is  natural  and  probable,  and  satisfactorily 
accounts  for  such  possession.  Garcia  v.  State, 
82  D.  605;  Jones  v.  State,  64  D.  175. 

Evidence  that  stolen  property  was  found 
upon  defendant  is  always  admissible  in  prose- 
cutions for  larceny.  But  the  strength  of  the 
presumption  which  it  raises  against  him  de- 
pends upon  all  the  circumstances  surround- 
ing the  transaction.  Engleman  v.  State,  52  D. 
494. 

Mere  possession  of  goods  which  have  been 
lost  is  not  prima  facie  evidence  of  guilt,  nor 
does  it,  of  itself,  raise  the  suspicion  of  guilt 
Hunt  t.  Com,,  70  D.  443. 

Defendant's  possession  of  stolen  goods 
some  time  after  the  theft  is  competent  evi- 
dence, in  connection  with  other  sufficient 
evidence,  of  his  guilt  of  the  theft,  but  is  of 
far  less  weight  than  possession  recently  after 
the  larceny.  Com.  v.  Montgomery,  45  D.  227; 
State  t.  Johnson,  86  D.  434. 

Possession  by  accused,  of  large  sums  of 
money  after  a  larceny  of  money  and  bills, 
where  be  had  none  before,  is  competent  evi- 
dence, in  connection  with  strong  indepen- 
dent circumstances  tending  to  show  guilt,  on 
sa  indictment  for  such  larceny,  though  none 
of  the  money  is  identified  as  part  of  that 
stolen.     Com.  v.  Montgomery,  45  D.  227. 

Mere  possession  of  stolen  goods  is  not 
sufficient  to  justify  conviction  of  the  posses- 
sor, when  it  is  shown  that  he  did  not  make 
any  attempt  at  concealment,  but  openly  ex- 
posed the  goods  under  circumstances  which 

•  Possession  of  stolen  property  as  evidence  of 
larceny,  see  note,  70  D.  447-4B2. 


might  lead  to  their  discovery  by  the  owner. 
Jones  t.  State,  64  1>.  175. 

What  will  be  sufficient  to  account  for  pos- 
session of  stolen  goods,  or  to  remove  the 
S resumption  of  guilt  arising  therefrom,  will 
epend  much  upon  the  length  of  time  which 
intervened  between  the  loss  by  the  owner 
and  the  discovery  of  possession  in  the  party 
charged,  the  nature  and  character  of  the 
goods,  and  all  the  circumstances  of  the  case. 
Belote  v.  State,  72  D.  163. 

The  prosecution  must  identify  stolen  prop- 
erty found  in  the  possession  of  the  accused, 
with  that  for  the  theft  of  which  he  is  indicted, 
and  this  must  be  done  by  the  most  direct  and 
positive  testimony  of  which  the  case  is  sus- 
ceptible.   Garcia  r.  State,  82  D.  605. 

Evidence  that  stolen  property  was  found 
in  the  possession  and  house  of  the  accused, 
where  he  and  his  wife  alone  resided,  is  com* 
potent  as  tending  to  establish  his  guilt  State 
v.  Johnson,  86  D.  434. 

The  fact  that  part  of  the  stolen  property 
was  found  upon  the  person  of  one  engaged 
in  the  common  design,  aiding  and  abetting 
the  defendant,  is  competent  evidence  on  the 
trial  of  an  indictment  for  larceny.  State  v. 
Wohlman,  86  D.  117. 

To  justify  the  inference  of  guilt  from  the 
possession  of  stolen  property,  it  must  appear 
that  the  possession  was  personal.  The  Dare 
fact  that  stolen  hides  were  found  in  the 
defendant's  barn,  which  was  open  to  all, 
affords  no  presumption  of  his  guilt,  and  until 
his  declaration  of  ignorance  is  shown  to  be 
false,  he  is  not  bound  to  explain  how  they 
came  there.     People  v.  Hurley,  44  R.  55. 

Possession  of  stolen  property,  to  constitute 
evidence  of  theft,  must  be  personal,  recent, 
unexplained,  and  involve  a  distinct  and  con- 
scious assertion  of  claim  by  the  possessor. 
Lehman  v.  State,  51  R.  298. 

26.  Evidence  in  defense.  —  Larceny  is 
not  justified  by  a  prevalent  opinion  in  the 
community  that  a  contending  party  in  the 
Civil  War  had  the  right  to  reimburse  itself 
for  losses  occasioned  by  the  other.  Lancaster 
v.  State,  91  D.  288. 

27.  Variance.  —  An  indictment  for 
stealing  a  horse  is  not  sustained  by  proof  of 
the  theft  of  a  gelding,  the  latter  being  a 
eunuch,  and  not  within  the  provision  of  the 
criminal  code  that  words  used  to  denote  the 
masculine  gender  shall  also  include  the  femi- 
nine.    Jordt  v.  State,  98  D.  550. 

A  statute  provided  against  the  theft  of  any 
"  horse,  gelding,  mare,  colt,  ass,  or  mule. 
An  indictment  charged  the  theft  of  a 
••  filly."  The  proof  showed  the  theft  of  a 
mare.  Held,  a  fatal  variance.  Lunsford  v. 
Stale,  28  R.  414. 

A  ridgling  (i.  e.,  a  half-castrated  horse)  is 
not  a  " gelding"  within  a  statute  providing 
against  the  theft  of  "any  horse,  gelding, 
mare,  colt,  ass,  or  mule,"  and  an  indictment 
charging  the  theft  of  a  "gelding  "  is  not  sop- 
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ported  by  proof  that  the  animal  was  a  ridg- 
ling,  bat  had  the  appearanot  of,  and  was 
generally  believed  to  be,  a  gelding.  Britco 
v.  Stale,  80  R.  162. 

Under  an  indictment  for  larceny  of  "law- 
ful money  of  the  United  States,"  proof  mnst 
be  made  of  taking  gold  or  silver  coin,  or 
United  States  treasury  notes,  or  fractional 
currency.  The  taking  of  national  bank  notes 
will  not  support  the  charge.  Hamilton  v. 
Slate,  28  K.  653. 

28.  What  instruction*  are  proper.  — 
On  trial  for  larceny  of  a  bank  note  of  a 
certain  value,  an  instruction  that  if  the  Jury 
believe,  from  evidence,  that  the  party  lost  a 
note  of  such  value,  and  that  the  same  was 
afterwards  found  in  defendant's  possession, 
they  ought  to  find  the  prisoner  guuty,  unless 
his  possessiou  of  the  note  is  explained,  is 
error.     Hunt  v.  Com.,  70  D.  443. 

The  use  of  the  word  'Most"  instead  of 
"stolen,"  in  an  instruction  concerning  the 
presumption  arising  from  the  prisoner's  pos- 
session of  the  "  lost H  goods,  is  not  erroneous, 
where  the  evidence  all  tended  to  show  that 
the  goods  were  lost  by  stealing,  and  not 
otherwise.     Belote  v.  Slate,  72  D.  163. 

29.  Sufficiency  of  the  verdict. —The 
Jury  should  find  the  value  of  the  stolen  goods. 
Ray  v.  Stale,  48  D.  379. 

Misspelling  of  "larceny  **  as  "laroely,*  in 
a  verdict  of  "guilty  of  larcely  only,"  under 
an  indictment  for  robbery  and  larceny, 
where  it  is  published  and  recorded  as  "guilty 
of  larceny  only,"  does  not  vitiate  the  verdict. 
State  v.  Smart,  55  D.  683. 

On  an  indictment  for  larceny,  the  prisoner 
cannot  be  convicted  of  being  an  accessary 
after  the  fact.  Reynold*  v.  People,  26  R. 
410. 

The  rule  that  one  indicted  may  be  con- 
victed of  a  less  offense  than  that  charged 
applies  only  where  the  less  offense  is  included 
in  the  higher.    lb. 

LATENT  AMBIGUITIES. 

When  explainable  by  parol,  see  Evidence, 
91. 

LATERAL  SUPPOKT. 

Easement  of,  see  Easements,  19. 
Right  to,  and  how  enforced,  see  Mine*  and 
Minora,  13;  Real  Property,  14, 16. 

LAW. 

Amendment  of  pleadings  in  actions  at,  see 
Pleading,  169. 

Discretion  as  to  costs  in  actions  at,  see  Costs, 
2. 

Distinction  between  equity  and,  see  Equity, 
1. 

Issuing  process  in  actions  at,  see  Process, 
7. 

Jurors  as  judges  of,  see  Trial,  182. 

Mistakes  of,  when  relieved  against,  see  MIS- 
TAKE, 4. 


Mixed  questions  of  fact  and,  see  Trial,  71. 
Negligence,  when  question  of,  see  NEGLI- 
GENCE, 18. 

Parties  to  actions  at,  see  Parties,  1-14 
Questions  of,  for  the  court,  see  Slander,  40| 

Trial,  70. 
Reading  from  books  of,  to  jury,  see  Trial, 

Recovering  back  usury  at,  see  Usury,  22. 

Remedies  of  mortgagee  at,  see  Mortgager, 
68-72. 

Remedy  at,  when  defeats  right  to  injunc- 
tion, see  In  junction,  6,  10. 

Service  of  process  in  actions  at,  see  Process, 
9-20. 

8etting  aside  verdict  against,  see  New  Trial, 
24. 

Staying  proceedings  at,  see  Injunction,  7- 
15. 

Verdict  against,  new  trial  for,  see  New 
Trial,  77. 

What  evidence  is  admissible  under  plead- 
ings in  action  at,  see  Pleading,  139~ 
147. 

When  judgment  at,  bars  suit  in  equity,  see 
Judgment,  66. 

LAW  OF  NATIONS. 

8ee  International  Law* 

LAW  OF  P1VAOX. 

As  affecting  rights  of  creditors,  see  Partnre*- 
ship,  28. 

As  respects  community  property,  see  Hob- 
band  and  Wife,  76. 

As  to  distribution  of  decedent's  personal 
estate,  see  Distribution,  3. 

Effect  of,  as  respects  checks,  see  Checks, 
17. 

Effect  of,  on  assignments  for  creditors,  see 
Assignments,  etc,  15. 

Effect  of,  on  assignments  of  contracts,  see 
Assignment,  21. 

Effect  of,  on  contracts,  generally,  see  Con- 
tracts, DL 

Effect  of,  on  execution  of  deed,  see  Deed*, 
29. 

Effect  of,  on  marriage  settlements,  see  Mab* 
riaob  and  Divorce,  23. 

Effect  of,  on  rate  of  interest,  see  Interest, 
19. 

Effect  of,  on  right  of  set-off,  see  Set-off,  4. 

Effect  of,  on  right  to  sue  on  negotiable  in- 
struments, see  Bills  and  Notes,  VX 

Effect  of,  on  time  to  sue,  see  Limitations  or 
Actions,  7,  8. 

Effect  of,  on  title  to  land,  see  Real  Property, 
4. 

Effect  of,  on  title  to  personalty,  see  Personal 
Property,  4. 

Effect  of,  on  validity  of  contract,  see  Usuky, 
3. 

Effect  of,  on  validity  of  marriage,  see  Mav 
riaoe  and  Divorce,  14. 

Effect  of,  on  validity  of  mortgages,  see  MoftT* 
gages,  18. 
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Effect  of,  on  validity  of  sales,  boo  Sales,  7. 
Bffeet  of.  on  validity  of  wills,  sot  Wills. 
IV. 

LAW  07  THE  ROAD. 

8ee  Highways,  30-32. 

LAW  BEPOBTS. 

Copyright  in,  sot  Copyright,  4. 

LEADING  QUESTIONS. 

What  are,  and  when   allowed,  see   Wir- 
103. 


[Includes  the  requisites.  Interpretation,  opera- 
en,  and  validity  of  leases,  oral  and  written; 
excluding  other  matters  relative  to  the  relation 
of  landlord  and  tenant,  as  to  which  see  that  tide.  J 

Between  connecting  carriers,  ace  Railroad 

Companies,  110. 
By  personal  representatives,  see  Executors 

and  Administrators,  43. 
Effect  of  alterations  in,  see  Alteration  of 

Instruments,  16. 
Effect  of,  as  estoppels,  see  Estoptel,  29. 
Distinguished  from  sales,  see  Sales,  5. 
Of  homesteads,  see  Homesteads,  19. 
Of  mining  lands  or  claims,  see  Mines  and 

Mining,  6. 
Of  ward's  land,  by  guardian,  see  Guardian 

and  Ward,  19. 
Parol  evidence  to  explain,  see  Evidence, 

115. 
Power  of  railroad  company  to  make,  see 

Railroad  Companies,  9. 
When  draw  interest,  see  Interest,  12. 
When  enforceable  in  equity,  see  Specific 

Performance,  4. 
When  within  statute  of  frauds,  see  Con- 
tracts, 52. 

L  What  n  a  Lease;  Validity;  Estate 

Granted,  etc. 
TX  Reservations,  Conditions,  etc. 
JJL  Covenants  and  Stipulations. 
IV.  Assignments  and  Transfers;  8ub- 


V.  Surrender  and  Forfeiture. 

L  What  n  a  Lease;  Validity;  Estate 
Granted,  Era 

1.  What  is  a  lease.  —  A  lease  is  a  con- 
tract for  the  possession  and  profits  of  lands 
and  tenements,  with  a  recompense  of  rent  or 
other  income,  or  a  conveyance  to  one  for 
life,  or  years,  or  at  will,  with  a  reservation 
of  rent  or  other  like  return.  Jackson  v. 
Harsen,  17  D.  517. 

A  lease  properly  signifies  a  demise  or  let- 
ting of  land  unto  another  for  a  less  time 
than  the  lessor  has  in  it.  HaU  v.  Benner,  21 
D.  394. 

A  writing  by  which  a  right  is  given  to  flow 
lands  for  a  number  of  years  is  a  lease,  and 
must  therefore  be  recorded.  Smith  v.  Simon** 
ID.  48. 


U39 
Reports,  see  Tolnme  I. 

A  memorandum  of  agreement  recited  that 
a  farm  was  let  for  a  certain  yearly  rent  in 
wheat  during  the  lives  of  the  lessee  and  his 
wife,  the  place  to  be  surveyed  at  a  certain 
time  thereafter,  when  a  lease  would  be  for* 
mally  made.  The  lessee  held  possession  for 
fourteen  years,  paying  the  yearly  rent  This 
was  held  to  amount  to  a  lease,  or  present  de- 
mise, and  that  an  interest  having  passed  un- 
der it,  parol  evidence  of  a  disclaimer  was 
inadmissible.  Jackson  ▼.  Kisselbrack,  6  D. 
341. 

9.  Validity  of  parol  leases.  —  A  valid 
lease  for  years  may  be  made  by  a  writing 
not  under  seal.    Hunt  v.  Haxelton,  20  D.  575. 

A  parol  agreement  creating  an  estate  at 
will,  although  modified  by  being  turned  into 
an  estate  from  year  to  year,  governs  the 
rights  of  parties  as  to  amount  of  rent  and 
times  when  same  u  payable.  Barlow  v. 
Wainwright,  52  D.  79. 

No  estate  in  land  can  be  conveyed  without 
writing,  except  an  estate  at  wifi.  Whitney 
v.  Swett,  53  D.  228. 

A  parol  lease  or  license  has  no  greater 
effect  than  an  unrecorded  deed;  and  a  pur- 
chaser of  a  leasehold  interest  in  lands,  with* 
out  notice  of  the  fact  that  a  portion  of  the 
premises,  by  consent  of  the  lessee,  is  in  pos- 
session of  one  under  a  parol  lease  from  the 
lessor,  takes  the  interest  free  from  the  claims 
of  such  person.     Burr  v.  Spencer,  68  D.  379. 

3.  Agreements  for  leases. —A  parol 
agreement  for  a  lease  is  void  if  for  one  year, 
and  the  term  is  to  commence  at  some  future 
day.     CrommeUn  v.  Thkss,  70  D.  499. 

A  valid  contract  for  a  lease  arises  where  an 
authorised  committee  encages,  in  writing, 
that  a  certain  person  shall  occupy  a  certain 
hotel,  he  paying  therefor  in  advance,  and 
that  he  shall  have  the  refusal  for  two  suc- 
ceeding years.  Stanley  v.  Brunswick  Hotel 
Corp.,  29  D.  485. 

The  validity  of  the  contract  is  not  impaired 
by  the  fact  that  the  writing  was  drawn  np 
on  the  representation  of  the  lessee  that  he 
desired  to  show  it  to  another  for  a  certain 
purpose,  but  did  not  so  show  it    76. 

Demand  for  the  execution  of  a  lease  need 
not  be  proved,  if  it  be  shown  that  the  land- 
lord refused  to  give  possession,  and  did  not 
intend  to  comply  with  his  contract  to  exe- 
cute the  lease.  Driggs  v.  Dwight,  31  D. 
283. 

An  agreement  for  a  lease,  not  acknowl- 
edged and  recorded  agreeably  to  the  regis- 
tration laws  of  the  state,  passes  no  title 
whatever  in  the  demised  premises  to  the 
lessee.     Anderson  ▼.  Critcher,  37  D.  72. 

A  covenant  to  pay  rent  is  inoperative  and 
void  in  such  an  instrument,  and  no  action 
can  be  maintained  thereon.    lb. 

The  remedy  of  the  owner,  where  the  lessee 
occupies  under  a  void  agreement,  is  by  an 
action  of  trespass  quart  elausum /regit,  if  the 
occupation  is  without  his  oonsent,  or  by  an 
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action  for  use  and  occupation,  or  assumpsit,  if 
lbs  lessee  occupies  with  his  consent.     75. 

4.  Form  and  sufficiency  of  written 
lease.  —  A  lease  is  not  void  for  uncertainty 
in  description,  which  describes  the  premises 
at  a  tract  adjoining  a  certain  farm,  and  for- 
merly occupied  by  a  certain  person,  contain- 
ing a  specified  number  of  acres.  Emerick  t, 
Tavener,  68  D.  217. 

5.  Its  execution.  —  A  lease  under  seal, 
executed  by  an  agent  in  his  individual  name, 
although  the  fact  of  the  agency  is  recited, 
and  it  ertrinsically  appears  that  the  lessee 
acted  as  agent,  is  not  binding  upon  the  prin- 
cipal. Kiersted  v.  Orange  4  A.  A.  R.  Co.,  25 
R.  199. 

Neither  the  fact  that  the  principal  occu- 
pied the  premises  without  assignment  of  the 
lease,  nor  that  he  furnishes  the  money  to 
pay  the  rent,  renders  him  liable,  except  to 
the  agent,    lb. 

A  lease  running  to  the  defendants  and 
others  and  their  successors  in  office  de- 
scribed them  as  officers  of  a  corporation, 
and  they  covenanted  for  themselves  and 
their  successors  in  office;  they  signed  and 
sealed  individually;  the  corporation  entered 
upon  the  premises,  and  the  lessor  took 
rent  from  it  Held,  that  the  defendants 
were  not  personally  liable.  WhUford  v. 
Laidler,  46  R.  131. 

a  A  lease  signed  by  the  lessor  was  also 
signed  by  certain  officers  of  the  lessee,  a 
corporation,  tfhd  left  with  a  third  person 
to  procure  the  signatures  of  the  other 
officers,  and  then  deliver  it  to  the  town 
clerk.  Held,  that  it  did  not  take  effect 
until  so  signed  by  the  officers.    lb. 

6.  Validity.*  — A  lease  obtained  by 
fraud  is  void.     AfcUtox  v.  Helm,  16  D.  64. 

The  constitutional  prohibition  of  agricul- 
tural leases  for  a  longer  period  than  twelve 
years  cannot  be  evaded  by  the  executing  of 
two  leases  at  the  same  time,  and  for  the 
same  consideration,  one  for  eight  and  the 
other  for  twelve  years,  the  latter  to  com- 
mence at  the  expiration  of  die  first  term; 
but  both  are  void,  and  a  former  lease,  sur- 
rendered in  consideration  of  the  execution 
of  these,  is  not  reinstated.  Clark  v.  Barnes. 
82  R.  306. 

7.  And  how  construed. — A  contract 
of  lease  is  not  like  a  contract  of  a  common 
carrier,  and  is  not  governed  in  its  construc- 
tion, to  the  same  extent,  by  considerations 
of  public  policy.  Howeth  v.  Anderson,  78  D. 
638. 

Leases  are  construed  like  other  written 
agreements,  so  as  to  give  effect  to  the  inten- 
tion, and  in  arriving  at  the  intention,  the 
subject-matter,  the  situation  of  the  parties, 
and  the  object  had  in  view  and  intended  to 
be  accomplished  by  the  parties  at  the  time 
are  to  be  regarded,     lb. 

•  Lease  of  premises  for  Illegal  purposes,  see 
note,  8  R.  HO,  ML 


I  A  warranty  is  not  implied  that  a  leased 
building  is  fit  for  a  particular  use,  when  it 
is  not  described  in  ths  contract  of  hiring  at 
hired  or  intended  for  any  specific  purpose  or 
kind  of  business.  Dntton  ▼.  Gtrrisk,  66 
D.  46. 

Evidence  is  inadmissible  to  prove  a  war- 
ranty that  a  building  was  fit  for  a  particular 
use,  when  the  written  contract  of  hiring 
contains  no  such  warranty,  express  or  im- 
plied,    lb. 

Under  a  lease  of  a  farm  and  a  number  of 
sheep,  Mto  hold  one  year  from  the  1st  of 
April  1833,  reserving  550  pounds  of  wool 
oi  a  quality  of  an  average  with  the  flock," 
providing  that  the  sheep  are  not  to  be 
counted  to  the  lessee  till  after  shearing  in 
June,  1833,  and  are  to  be  counted  back  after 
shearing,  June,  1834,  the  lessee  to  take  the 
risk  oi  the  sheep  until  then,  the  lessee  has 
neither  the  general  nor  special  property, 
nor  legal  possession  of  the  sheep  from  April 
to  June.  1834,  but  only  a  right  to  enter  and 
shear  them,  and  is  not  the  owner  of  anv 
part  of  the  wool  until  the  lessor's  share  si 
separated.     Chamberlin  v.  Shaw,  29  D.  686. 

The  lessee's  right  to  the  wool  rests  merelv 
upon  an  executory  contract  untD  the  lessors 
share  is  separated.    To. 

The  owner  of  the  sheep  may  maintain 
trover  against  the  lessee  and  a  purchaser 
from  him  for  a  joint  conversion  of  the  wool 
before  separation,  where  both,  being  to- 
gether] ana  in  possession,  refuse  to  deliver 
it  on  demand,   without  showing  that  the 

fmrchaser  had  notice  of  the  invalidity  of  the 
essee's  title.     lb. 

The  measure  of  damages  in  such  an  action 
is  not  the  value  of  all  the  wool,  but  only  of 
the  share  that  would  belong  to  the  plaintiff 
after  separation,     lb. 

8.  The  estate  or  intexesTt  transferred. 
—  A  lease  of  a  tract  of  land  supposed  te 
contain  "a  certain  number  of  acres,  mors 
or  less,  now  in  the  occupancy  of  A  B," 
covers  all  the  land  occupied  by  A  B,  what- 
ever the  quantity  may  do,  unless  a  part  is 
excepted.     Hall  v.  Powel,  8  D.  722. 

Under  a  lease  of  a  farm  with  the  cows  and 
sheep  thereon,  for  a  term  of  years,  at  an 
annual  rent,,  with  the  following  stipulation: 
"Cows  of  equal  age  and  quality  to  be  re- 
turned at  the  end  of  the  said  term,  and  also 
the  sheep, "--the  property  in  the  cows  and 
sheep  on  the  farm  during  the  ^erpv  whether 
they  be  the  same  as  those  originally  re* 
ceived,  or  others  purchased  by  the  tenant 
in  lieu  of  those  which  have  been  sold,  is  in 
the  tenant,  and  the  same  may  be  seised  and 
sold  by  his  creditors,  and  the  lessor  cannot 
restrain  such  seisure  and  sale  without  a  pro- 
vision in  the  lease  reserving  to  him  a  lien 
on  the  stock  on  the  farm.  Carpenter  v. 
Griffin,  37  D.  396. 

A  lease  of  land  in  fee  reserving  rent 
creates  a  fee-simple  estate,  or  what  was  an- 
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eiently  termed  a  fee-farm  estate.  Z>e  Peyster 
v.  JfieAae/,  57  D.  470. 

A  lease  of  a  "  building  "  conveys  the  land 
wider  the  eaves,  if  that  land  be  owned  by 
the  lessor.    Sherman  v.  William*,  18  R.  622. 

On  a  lease  of  hotel  property,  a  kettle, 
situated  on  the  lessor's  adjacent  lot,  and 
used  by  him  in  connection  with  the  hotel, 
does  not  pass  as  appurtenant,  when  not  in* 
dispensable  to  the  enjoyment  of  the  hotel. 
BarrtU  v.  Bell,  62  R.  361. 

II.  Reservations,  Conditions,  arc. 

9.  Conditions.  —A  covenant  was  In- 
serted in  a  lease  of  land  in  fee,  that  in  case 
the  lessee  should  dispose  of  the  premises,  or 
any  part  thereof,  he  would  give  the  lessor  or 
his  heirs  a  pre-emption  right  of  purchase, 
and  thai  he  would  not  sell  without  leave,  and 
that  in  case  of  a  sale  with  license,  he  should 
pay  to  the  lessor  one  tenth  of  the  money 
received.  It  was  agreed,  in  case  the  lessee 
did  not  keep  and  observe  these  conditions, 
that  the  estate  demised  should  oease  and  be 
void.  This  condition  was  held  lawful  and 
▼slid,  and  there  being  a  clause  of  re-entry 
lor  a  breach,  the  lessor  could  bring;  eject- 
ment to  reoover  possession  on  the  forfeiture. 
Jack$on  v.  Sdtutz.  9  D.  196. 

A  lease  containing  a  condition  that  it 
shall  cease  and  determine  and  become  null 
and  void  upon  non-payment  of  rent  or  other 
default  by  the  tenant,  whether  it  be  a  lease 
for  life  or  for  years,  does  not  become  abso- 
lutely void  upon  a  default;  but  though  void 
as  to  the  lessees  estate,  it  is  voidable  only 
as  to  the  lessor,  and  he  may  waive  the  for- 
feiture and  continue  the  lease,  and  it  will 
still  bind  the  lessee.  Clark  v.  Jones,  43  D. 
706. 

Restraints  on  alienation  in  leases  in  fee 
reserving  rent  are  just  as  invalid  as  similar 
conditions  in  ordinary  grants  in  fee,  as 
where  such  a  lease  contains  a  condition  for 
payment  by  the  lessee,  of  a  quarter  of  the 
sals  money  to  the  lessor,  his  heirs,  etc,  in 
case  of  alienation,  with  a  right  of  re-entry 
for  non-payment.  De  Peyster  v.  Michael,  67 
D.  470. 

Conditions  in  restraint  of  alienation  in 
leases  for  lives  or  years  are  lawful.    lb. 

10.  Reservations.  —  A  reservation  in 
a  lease  of  a  brick  kiln  and  yard,  giving  to 
the  lessor  the  option  to  take  bricks  from 
time  to  time  at  a  fair  market-price,  in  lieu 
of  the  rent,  does  not  vest  property  in  the 
brie**  in  the  lessor  until  he  makes  his  elec- 
tion.     Wait,  Appellant,  19  D.  262. 

If  the  lessee  dies,  and  his  administrator 
enters  in  his  inventory  the  number  of  bricks 
on  hand  as  a  part  of  the  estate  which  proves 
iii. oi vent,  he  will  be  liable  for  the  value  of 
the  bricks  which  he  permits  ths  lessor  there- 
after to  take  in  Hsu  of  rent    To. 

A  reservation  in  a  lease  for  another's  life, 
sjf  the  privilege  of  erecting  such  building*  on 


the  premises  as  the  lessor,  or  any  one  claim- 
ing under  him,  may  choose,  without  moles- 
tation from  the  lessee,  providing  that  if  the 
lessor  uses  any  part  of  tne  land  for  buildings, 
a  proportionate  amount  of  the  rent  shall  be 
deducted,  if  construed  as  a  reservation  of 
a  right  to  enter  and  erect  buildings  at 
pleasure,  and  to  hold  possession  against 
the  will  of  the  tenant,  is  void  as  being  re- 
pugnant to  the  estate  demised,  but  may 
be  construed  as  a  covenant  to  permit  th* 
lessor  to  enter,  and  erect  such  buildings  as 
he  chooses,  reserving  no  estate  to  the  lessor, 
and  then  amounts  to  a  license  only,  and  the 
lessor  entering,  and  erecting  buildings  there- 
under, is  a  mere  tenant  at  will.  Pynchoa  v. 
8teams,  46  D.  210. 

11.  Restrictions.  —  A  lessee  by  a  lease 
in  the  ordinary  form  is  not  restricted  in  the 
use  of  the  land  by  the  addition  of  a  provision 
giving  him  the  right  to  quarry  stone.  Burr 
v.  Spencer,  68  D.  379. 

A  lease  described  the  premises,  consisting 
of  five  acres,  by  metes  and  bounds,  and  con- 
cluded as  follows:  "Containing  a  certain 
steam  saw-mill,  dwelling-house,  etc,  with 
the  privilege  of  using  all  the  timber  on  the 
premises,  but  restricting  the  use  of  the  valu- 
able timber  to  mill  purposes  or  the  improve- 
ment of  the  premises.  Held,  not  to  restrict 
the  use  of  the  premises  to  mill  purposes, 
Reed  v.  Lewie,  39  R.  88. 

IIL  Covenants  and  Stipulations, 

18.  Implied  covenants.  —  Cultivation 
of  the  land  bv  the  tenant  according  to  the 
rules  of  good  husbandry  is  implied  in  a 
lease  of  a  farm  for  agricultural  purposes. 
Lewie  v.  Jones,  65  D.  660. 

In  a  sealed  lease  of  a  house  for  a  private 
residence,  there  is  no  implied  covenant  that 
it  is  reasonably  fit  for  habitation.  Foster  v. 
Peyser,  67  1>.  43. 

In  a  lease  of  a  store  or  warehouse  there  is 
no  implied  warranty  that  the  building  is 
safe,  well  built,  or  tit  for  any  particular  use. 
Libbey  v.  Tolford,  77  D.  229. 

In  the  absence  of  an  express  stipulation, 
the  lessor  impliedly  covenants  that  the  de- 
mised premises  shall  be  open  to  entry  by  the 
lessee  at  the  time  fixed  for  taking  possession, 
but  the  lessor  is  not  liable  for  a  trespass  or  a 
withholding  of  the  premises  by  a  stranger  en- 
tering afterward.  King  r.  Reynolds,  42  R. 
107. 

On  a  lease  of  a  building  for  exhibition  pur- 
poses, the  galleries  being  designed  only  for 
a  limited  number  of  spectators,  there  u  no 
implied  warranty  that  they  shall  be  safe  for  a 
turbulent  crowd.  Edwards  v.  New  York  etc 
R.  /?.  Co.,  50  R.  659. 

A  lease  of  land  provided  that  the  lessee 
should  "hold  the  same,  and  enjoy  and  use 
all  the  rights  and  privileges  of  real  owner- 
ship as  in  fee-simple,"  so  long  as  he  should 
carry  on  a  certain  iron-furnace,  and  that  he 
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should  pay  the  taxes,  and  should  pay  ft  roy- 
alty to  the  lessor  for  every  ton  of  iron  ore 
dug  thereon,  but  gave  no  express  right  to 
dig  either  iron  ore  or  limestone,  Held,  that 
he  might  quarry  limestone  on  the  premises 
for  the  use  of  the  furnace.  WaUereon  v. 
Reynolds,  40  R.  672. 

In  an  action  by  a  tenant  against  his  land- 
lord for  breach  of  warranty  of  machinery  on 
premises  demised  by  a  written  lease,— held, 
that  oral  evidence  was  inadmissible  to  add 
such  warranty  to  the  lease,  and  no  such  war- 
ranty was  implied  from  the  letting.  Naum- 
berg  v.  Young,  43  R.  380. 

13.  What  covenants  ran  with  the 
land. —  A  covenant  in  a  lease  to  the  lessees, 
"their  heirs  and  assigns,"  that  in  the 
event  of  a  sale  by  the  lessor  the  lessee  should 
have  the  refusal  of  the  property,  is  a  cove- 
nant running  with  the  land.  Laffan  v. 
Naglet,  70  D.  678. 

A  covenant  in  a  lease,  relating  to  the  thins 
demised,  attaches  to  the  land,  and  runs  with 
it    /&. 

A  covenant  in  a  lease,  relating  to  a  thing 
aot  an  esse,  bnt  to  be  done  upon  land, 
does  not  run  with  the  land  and  bind  the  as- 
signee unless  he  be  named  in  the  covenant 
Emerson  v.  Simpson,  80  D.  184. 

A  covenant  of  the  lessee  for  himself  and 
assigns  to  build  houses  on  the  land  demised 
binds  the  assignees  by  express  words,  and  the 
covenant  runs  with  the  land.  Qurnhart  v. 
Finney,  93  D.  303. 

A  lease  contained  covenants  to  the  effect 
that,  upon  the  payment  of  five  hundred  dol- 
lars, the  rent  should  cease,  and  the  premises 
be  conveyed  to  the  lessee;  that  the  rent 
should  be  paid  semi-annually,  in  April  and 
October,  and  that  if  the  lessee  neglected  to 
build  a  house  and  make  repairs  as  covenanted, 
or  neglected  to  pay  rent,  the  lessor  should 
have  the  right  to  enter  upon  the  premises 
and  take  possession  thereof.  The  lessee  as- 
signed his  interest  and  the  assignee  went 
into  possession,  but  neither  the  lessee  nor 
assignee  fulfilled  the  covenant  to  build 
and  repair.  The  rent  was  paid  for  four  years; 
in  the  fifth  year,  the  October  rent  was  ac- 
cepted, bnt  in  January  following,  the  lessor 
entered  upon  and  took  possession  of  the 
premises,  complaining  that  the  building  and 
repairs  had  not  been  made  as  covenanted. 
In  March,  the  orator,  administrator  of  the 
assignee,  who  died  intestate,  tendered  the  les- 
sor five  hundred  dollars,  with  the  semi- 
annual rent  due  the  following  month,  and 
demanded  a  conveyance  of  the  premises. 
The  lessor  had  conveyed  the  premises  to  G. 
a  few  days  previous,  and  refused  to  comply 
with  the  orator's  demand.  Held,  that  the 
covenant  to  convey,  contained  in  the  lease, 
ran  with  the  land,  and  was  assignable;  that 
the  lessor  had  waived  his  right  to  enter 
and  take  possession,  until  the  right  of  the  as- 
signee had  become  valuable;  that  if  there 


were  any  forfeiture,  the  tender  of  payment 
of  the  fLv%  hundred  dollars  and  the  accruing 
rent  saved  it;  and  that  as  O.,  the  grantee, 
stood  in  no  better  position  than  the  lessor, 
a  decree  should  be  entered  for  a  convey- 
ance of  the  premises  to  the  orator.  Hagat 
v.  Buck,  8  R.  368. 

14.  Covenant  for  quiet  enjoyment 
— A  covenant  in  a  lease  that  the  lessee  shall 
hold  and  occupy  the  demised  premises  is 
equivalent  to  a  general  covenant  of  quieten- 

S'  yment  during  the  term.  Ellis  v.  Welch.  4 
.  122. 

The  location  of  a  town-way,  over  land  so 
leased,  does  not  constitute  a  breach  of  such 
covenant,  ft*  the  lessee  has  a  statute  remedy, 
as  owner,  against  the  town,  equally  with 
the  lessor,    lb. 

The  term  "  demise,"  in  a  lease,  imports  a 
oovenant  on  the  part  of  the  lessor,  of  good 
right  and  title  to  make  the  lease,  and  for 
quiet  enjoyment    Crouch    v.  /We,  33  D. 

The  covenant  implied  from  the  term 
"  demise  "  is  restrained  by  a  covenant  that 
the  lessor  would  not  himself,  nor  should  any 
person  claiming  under  him,  interrupt  the 
possession  of  the  lessee,  during  the  term.    Ik 

The  covenant  of  title  and  far  quiet  enjoy- 
ment made  by  a  lessor  exacts  of  him  only 
that  be  shall  have  such  title  at  the  time  as 
enables  him  to  give  a  free,  unencumbered 
lease  for  the  term  demised.  Gardner  v. 
Ketetau,  38  D.  637. 

A  covenant  for  quiet  enjoyment  is  broken, 
if  the  lessee  cannot  enter  because  another  is 
already  in  possession  under  title  paramount 
lb. 

Such  covenant  is  not  broken  if  the  pos- 
session of  the  premises  is  withheld  by  a 
wrong-doer.  In  such  case,  the  remedy  of  the 
lessee  is  against  the  wrong-doer,  and  not 
against  the  lessor.  This  rule  was  applied 
where  the  wrongful  possessor  claimed  under 
a  prior  lease,  which  he  insisted  had  not  ter- 
minated; but  his  claim  proved  unfounded, 
and  he  was  afterwards  removed  from  the 
premises.    Ik 

A  lessee  under  one  who  has  a  fee  in  the 
premises  demised  is  entitled  to  quiet  enjoy- 
ment of  them  during  his  term,  and  there  is 
an  implied  oovenant  to  that  effect  on  the 
part  of  the  lessor,  where  nothing  to  the  con- 
trary is  stated.  Baugher  t.  Wilkin*,  77  D. 
279. 

A  covenant  for  quiet  enjoyment  is  im- 
plied in  every  mutual  contract  for  the  leas- 
ing and  demise  of  land,  by  whatever  form  of 
words  the  agreement  is  made.  Mack  v. 
Paichin,  1  R.  506.  But  the  covenant  whether 
expressed  or  implied,  only  means  that  ths 
tenant  shall  not  oe  evicted  or  disturbed  by 
good  title  in  the  possession  of  the  demised 
premises  or  some  part  thereof;  it  does  not 
mean  that  the  tenant  shall  be  guaranteed 
from  all  molestation  or  damage  from  the 
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wrongful  acts  of  strangers  having  no  right 
or  tide  to  the  demised  premises  or  any  part 
thereof.  Moore  ▼.  Weber,  10  R.  708;  Gard- 
ner*. KeleUas,  38  D.  637*  Baugher  v.  WWdns, 
TJ  D.  270.  Thus  a  lease  embraced  a  build- 
ing built  of  wood,  the  sides  being  only 
lathed  and  plastered.  Alongside  of  it  was 
a  brick  building,  built  entirely  on  another 
lot,  owned  by  another  person.  The  owner 
of  the  brick  building  removed  it,  leaving  the 
wooden  building  unprotected  from  the 
weather,  on  that  side,  in  consequence  of 
which  the  lessee's  goods  and  stock  in  trade 
were  injured.  Held,  that  the  tenant  had  no 
right  of  action  against  the  landlord  for  per- 
mitting the  brick  building  to  be  torn  down. 
Moore  v.  Weber,  10  R.  708. 

The  erection,  by  authority  of  the  lessor, 
of  a  wall  upon  land  under  the  eaves  of  a 
leased  building  is  a  breach  of  the  covenant 
of  quiet  enjoyment.  Sherman  v.  Williams, 
18  R.  622. 

The  owner  of  ore  lands,  in  consideration 
of  a  royalty,  demised  and  let  them  for  fifteen 
years,  the  lessee  covenanting  to  erect  ma- 
chinery to  take  out  the  ore,  and  the  lessor 
covenanting  that  at  the  end  of  the  term  the 
lessee  might  remove  all  buildings  and  ma- 
chinery which  he  had  erected.  There  was 
no  express  covenant  of  title  or  for  quiet  en- 
joyment. The  lessee  was  evicted  by  a  para- 
mount title  three  years  later.  In  his  action 
to  recover  damages  of  the  lessor,  —  held, 
that  only  nominal  damages  could  be  recov- 
ered.    Lanigan  v.  KiUe,  39  R.  797. 

15.  Covenant  for  use  and  care  of  de- 
mised premises.  — Where  a  lease  is  gen- 
eral in  its  provisions  and  terms,  and  ex- 
presses nothing  as  to  the  mode  in  which 
the  lessees  are  to  use  or  occupy  the  prem- 
ises, they  are  clothed  with  full  power  and 
right  to  occupy  and  use  the  land  demised, 
for  any  lawful  purpose  not  injurious  to  the 
reversion.     Gallagher  v.  Shipley,  87  D.  611. 

Stipulations  as  to  the  condition  in  which 
the  property  is  to  be  returned  at  the  end  of 
the  term,  but  having  no  relation  as  to  an  in- 
termediate occupation,  raise  no  presump- 
tion as  to  the  use  to  which  the  land  is  to  be 
applied.     lb. 

A  clause  reserving  a  right  of  re-entry  if 
the  lessee  shall  "neglect  or  fail  to  perform 
and  observe  any  or  either  of  the  covenants  M 
contained  therein,  applies  to  a  breach  of  a 
negative  covenant  not  to  "  occupy  or  in  any 
manner  suffer  the  buildings,  etc.,  to  be  oc- 
cupied ....  for  any  unlawful  purpose." 
Wheeler  v.  Bark,  51  D.  41. 

A  subtenant's  occupancy  for  an  unlawful 
purpose  is  a  breach  of  lessee's  covenant 
not  to  occupy  or  suffer  the  premises  to  be 
occupied  for  such  purpose,  and  gives  the 
original  lessor  a  rignt  of  re-entry  under  a 
lease  reserving  such  right  for  a  breach  of 
any  of  the  lessee's  covenants,  for  such  cove- 
nant runs  with  the  land.    lb. 


A  clause  in  a  lease  of  a  farm  and  ferry 
making  lessee  liable  to  the  lessor  "  for  all 
damage  occasioned  by  willful  misconduct  or 
neglect  in  the  management  of  the  farm  and 
premises,  and  in  the  management  of  the 
ferry  and  boat,"  applies  only  to  such  dam* 
ages  as  might  result  to  the  lessor's  rever- 
sionary interest  from  the  misconduct  or 
neglect  of  the  lessee,  but  does  not  render  the 
lessor  liable  for  injuries  done  by  the  lessee 
to  third  persons.     FtUon  v.  DeaU,  54  D.  61. 

A  provision  that  no  alterations  or  addi- 
tions shall  be  made  by  lessees  does  not  pre- 
vent them  from  repairing  a  cellar- way  which 
was  defective  when  they  leased  the  prem- 
ises, nor  exempt  them  from  a  liability  for  an 
injury  occasioned  by  such  defect.  Boston  v. 
Worlhington,  71  D.  678. 

A  lease  contained  the  covenant  that  "  in 
case  the  lessee  should  suffer  or  permit  more 
than  one  family  to  every  hundred  acres,  to 
reside  on,  use,  or  occupy  any  part  of  the 
premises,  the  lease  should  be  void,"  etc 
Held,  that  letting  parts  of  the  premises  to 
persons  for  a  year,  to  cultivate  for  shares, 
constituted  such  persons  tenants;  and  there 
being  more  than  one  such  tenant  to  each 
hundred  acres,  the  lease  became  thereby 
void.  Persons  occupying  the  land  in  this 
manner  have  an  interest  in  the  land,  and  are 
not  mere  laborers  or  servants  of  the  lessee. 
Jach*on  v.  Brownell,  3  D.  326. 

16.  Covenant  not  to  assign.  —  A  re- 
striction of  covenant  against  assignment  will 
never  be  so  enforced  as  to  produce  a  forfeit- 
ure. It  is  a  restraint  against  alienation 
and  against  the  policy  of  the  law.  CJtipman 
v.  Emerie,  63  D.  80. 

A  breach  of  a  covenant  not  to  assign  with* 
out  consent  of  lessor,  providing  no  penalty 
for  the  breach,  and  unconnected  with  other 
covenants  providing  a  forfeiture  in  case  of 
a  breach,  will  not  create  a  forfeiture  by 
implication.  Burnes  v.  McCubbin,  87  D. 
468. 

17.  Covenant  to  surrender.  —  A  cove- 
nant "to  let  lessor  have  what  land  he  and 
his  brothers  might  want  for  cultivation  "  is 
too  uncertain  to  be  enforced.  Cliipman  v. 
Emerie,  63  D.  80. 

A  stipulation  in  a  lease,  to  surrender  the 
premises  at  the  expiration  of  the  term  "in 
good  order  and  condition  as  the  same  now 
are,  reasonable  use  and  wear  and  tear  ex- 
cepted," does  not  impose  the  liability  to 
repair  or  restore  in  case  of  injury  or  de- 
struction by  the  elements  or  accident.  War- 
ren  v.   Wagner,  51  R  446. 

A  lessee  is  not  liable  in  damages  for  acci- 
dental loss  of  demised  premises  by  fire, 
under  a  covenant  to  redeliver  them  at  the 
expiration  of  his  term  in  as  good  order  as 
when  received,  usual  wear  ana  tear  and  un- 
avoidable accidents  excepted.  Howeth  v. 
Anderson,  78  D.  538;  Miller  v.  Morris,  40  R. 
314. 
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18.  Corenant  to  pay  for  improve- 
ments.* —  Where  in  a  lease  for  a  fixed  and 
determinate  time  the  leasee  does  not  reserve 
the  right  to  retain  possession  of  the  prem- 
ises as  security  for  the  performance  of  a 
covenant  by  the  lessor  to  pay  for  improve- 
ments erected  by  the  lessee  during  the  term, 
the  lessee  is  not  entitled  to  retain  possession 
after  the  expiration  of  the  lease,  for  non- 
performance of  the  covenant.  His  remedy 
is  by  action  on  the  lease.  Spear*  v.  Flack, 
84  D.  74. 

A  lessee  who  makes  permanent  improve- 
ments under  a  covenant  that  he  shall  be  re- 
paid their  appraised  value  at  the  expiration 
of  the  term  may  seek  relief  in  equity  as 
well  as  at  law.  The  value  of  the  improve- 
ments constitutes  an  equitable  lien  upon  the 
premises,  which  alone  entitles  the  party  to 
relief  in  equity.  Conover  v.  Smith,  86  D.  247. 

Where  a  lessor  and  lessee  of  lands  cove- 
nanted in  the  lease  that  at  the  expiration  of 
the  term  the  value  of  the  buildings  erected 
on  the  premises  by  the  lessee  should  be 
appraised  by  appraisers  and  paid  by  the 
lessor,  — held,  that  the  right  of  the  lessee  to 
recover  for  the  value  of  the  buildings  was 
not  entirely  dependent  upon  the  making  of 
the  appraisement,  but  that,  nevertheless,  he 
was  bound  to  do  all  that  was  reasonably  in 
his  power  to  procure  the  stipulated  appraise- 
ment; also,  tnat  in  case  the  appraisers  first 
selected  fail  to  agree,  the  lessee  must  use 
all  reasonable  efforts  in  order  to  secure  other 
appraisers;  and  that  whether  h*»  has  done  so 
is  a  question  for  the  jury.  Hood  v.  HarU- 
horn,  1  R.  89. 

19.  Covenant  for  renewal t— -The 
lessor's  covenant  to  let  the  land  to  the  les- 
see, at  the  expiration  of  the  term,  without 
mentioning  any  price  or  terms,  is  void  for 
uncertainty.     Abeel  v.  Radeliff,  7  D.  377. 

A  covenant  in  a  lease  that  the  tenant  shall 
have  the  refusal  of  the  premises  for  another 
term,  saying  nothing  about  the  rent  for  such 
renewed  term,  binds  the  landlord  to  give  a 
renewal  at  the  same  rent.  Tracy  v.  Albany 
Exchange  Co.,  57  D.  538. 

A  renewal  may  be  claimed  by  a  tenant; 
under  an  independent  covenant  in  the  lease 
that  he  shall  have  one,  notwithstanding  the 
original  term  has  not  yet  expired,  and  not- 
withstanding some  rent  remains  due  from 
him  to  the  landlord  on  account  of  the  origi- 
nal term.     lb.. 

A  covenant  to  renew  a  lease  runs  with 
the  land,  and  the  assignee  of  the  lease  may 
require  specific  performance  of  it.  Bobmson 
v.  Perry,  68  D.  455. 

A  lease  is  extended  for  a  period  of  time 
specified,  by  the  tenants  complying  with  the 

*  Covenants  to  pay  rent  or  make  improvements, 
whether  dependent  or  independent,  see  note*  87 
D.  237. 

t  Implied  covenants  for  renewal  and  continu- 
ance of  leases,  and  terms  for  which  deemed  re- 
newed, see  note,  91  D.  663-666. 


conditions  named,  where  it  Aiyitn*nv  a  pre- 
vision that  at  its  expiration  it  should  be  re- 
newed upon  certain  terms.  Ranlet  v.  Cook 
84  D.  92. 

Equity  will  hear  evidence,  fix  amount  of 
rent,  and  decree  specific  psriormance,  or 
hold  the  covenantor  liable  in  damages  for 
the  breach  of  his  covenant  to  renew  a  lease, 
providing  that  the  amount  of  rent  for  the 
renewal  is  to  be  ascertained  by  what  respon- 
sible parties  would  agree  to  pay  for  the  net 
of  the  premises,  as  that  fixes  the  rent  with 
ae  much  ^certainty  as  though  it  were  to  be 
determined  by  appraisers,  and  only  means 
the  highest  market  value  of  the  premises  at 
the  time  of  renewal  or  valuation.  Armot  v. 
Alexander,  100  D.  252. 

Where  a  oovenant  for  renewal  provides 
that  the  lease  shall  be  renewed  if  the 
parties  can  agree  upon  terms,  or  if  the  losses 
is  willing  to  give  as  much  as  any  other  re- 
sponsible party  will  agree  to  give,  the  leases 
may  elect  whether  he  will  take  damages  at 
law,  or  have  specific  performance  in  equity. 
lb. 

A  lessee  in  possession  under  a  lease  "  for 
the  term  of  one  year,  with  the  privilege  of 
having  the  same  three  years,  at  the  option 
or  the  lessee,"  wherein  he  covenants  **  at  the 
end  of  said  term  to  deliver  up  quiet  and 
peaceable  possession  of  said  premises,"*  sig- 
nifies his  election  to  hold  for  three  years  by 
simply  remaininff  in  possession  after  the  ex- 
piration of  the  first  year,  and  is  not  bound 
to  give  notice  to  the  lessor.  Deiaskmam  v. 
Berry,  4  R.  392. 

In  a  lease  formally  and  technically  drawn, 
with  an  evident  attention  to  details,  and 
containing  various  covenants,  some  mutual, 
and  others-binding  only  the  one  party  or  the 
other,  there  was  a  oovenant  on  the  next  of 
the  lessor  for  a  new  lease  at  the  expiration 
of  the  term,  but  no  corresponding  covenant 
on  the  part  of  the  lessee  to  accept  it.  Held, 
that  the  lessee  was  not  bound  to  accept  it 
Bruce  v.  Fulton  NaL  Bank,  35  R.  505. 

A  renewed  lease  is  regarded  as  a  mere 
continuance  of  the  original  lease,  in  equity, 
for  the  protection  of  those  who  are  inter- 
ested, subject  to  the  additional  charges  on 
the  renewal,  where  such  renewal  is  obtained 
from  the  circumstance  of  being  in  possession 
under  the  original  lease,  or  from  having  a 
particular  interest  in  it.  Phyfe  v.  WardeU, 
28  D.  430. 

The  rule  applies  particularly  in  the  case  of 
church  leases,  or  leases  from  charities  or  oth- 
ers, where  there  is  but  slight  probability  of 
a  refusal  of  such  renewal  upon  compliance 
with  conditions  prescribed  by  the  lessor.    /&» 

The  privilege  of  a  renewal  is  a  vendible 
interest  in  such  cases,  so  far  as  third  persons 
are  concerned,     lb. 

The  purchaser  of  a  lease  with  snoh  a  priv- 
ilege of  renewal,  upon  obtaining  enen  re- 
newal takes  it  subject  to  a  sublease  granted 
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by  the  original  tenant,  which  extends  be- 
yond the  original  term,  where  he  agrees  so 
to  do  and  to  assume  the  vendor's  responsi- 
bility to  the  sublessee;  and  if  he  evict  the 
sublessee,  he  will  be  compelled  in  equity  to 

Krform  his  agreement  by  making  good  any 
is  which  the  vendor  may  suffer  by  reason 
of  his  liability  to  such  sublessee  for  dam- 
ages.    lb. 

The  vendor  has  a  lien  upon  the  renewed 
lease  in  such  a  case  for  the  unpaid  residue  of 
the  purchase-money,  which  he  may  come 
into  equity  to  enforce,     lb. 

90.  Excuses  for  non-performance.  — 
A  lessee  of  a  wooden  building,  covenanting 
to  rebuild  in  case  of  fire,  is  released  by  the 
enactment  of  a  valid  ordinance  prohibiting 
the  erection  of  wooden  buildings.  Cordei  v. 
Miller,  33  R.  430.    % 

A  lessee's  covenant  to  build  a  wharf,  no 
particular  time  being  stipulated,  may  be 
complied  with  at  any  period  before  the  ex- 
piration of  the  time,  and  until  then  the  les- 
sor can  have  no  legitimate  cause  of  complaint. 
Chipman  v.  Enteric,  63  D.  80. 

91.  Remedies  for  breach. —The  rejec- 
tion of  evidence  of  a  breach  of  condition  and 
abandonment  by  lessee  is  erroneous,  if  of- 
fered in  connection  with  proof  of  re-entry 
for  condition  broken.  Arms  v.  Burt,  18  D. 
680. 

The  breach  of  a  condition  in  a  lease  not 
to  assign  does  not  incur  the  penalty  of  a 
forfeiture,  in  the  absence  of  an  express  pro- 
viso to  that  effect  in  the  lease;  the  remedy 
is  by  claim  for  damages.  Spear  v.  Fuller, 
28  D.  391. 

99.  Stipulation  for  repairs.*—  An  ex- 
press and  unconditional  covenant  by  one 
in  possession  of  real  estate,  either  as  tenant 
or  bailee,  to  repair  and  keep  in  reoatr,  binds 
him  to  rebuild  in  case  of  destruction  b$r  fire 
or  other  accident  Hoy  v.  Holt,  36  R.  659. 
8.  P.,  Abby  v.  Billupe,  72  D.  143;  Stock  v. 
Grain,  49  D.  369. 

Judgment  for  damages  for  breach  of  a 
continuing  covenant  to  repair  does  not  bar 
a  subsequent  action  for  damages  sustained 
by  neglect  to  repair  continued  after  the 
period  covered  by  the  prior  recovery.  So 
helil,  where  the  pleadings  and  judgment  in 
the  first  action  excluded  the  idea  that  a 
gross  sum  for  the  value  of  the  structure  and 
all  damages  sustained  by  its  removal  had 
been  awarded.    Bcacti  v.  Cram,  49  D.  369. 

Equity  will  not  enforce  specific  perform- 
ance of  a  covenant  in  a  lease,  on  the  part  of 
the  lessor,  to  repair  damages  by  fire.  Beck 
T.  Allison,  15  R.  430. 

A  clause  in  a  lease  that  the  owner  shall 
not  be  liable  "  for  any  repairs  whatsoever 
on  said  premises  during  the  term,  the  house 
being  now  in  perfect  order/'  has  respect  to 

*  Covenants  to  repair,  and  liability  of  land- 
lord and  icuant  therein,  see  notes,  V5  D.  118-125; 
«f  u.  ST*. 
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its  condition  as  an  edifice  in  perfect  repair, 
and  not  to  the  present  or  future  state  of  the 
air  within  it     Fatter  v.  Peyeer,  57  D.  43. 

Where  a  corporation  having  power,  and 
acting  through  its  trustees,  covenants  in  a 
lease  to  keep  the  demised  premises  in  re* 
pair,  and  at  the  end  of  the  term  surrender 
them  in  as  good  condition  as  they  were  at 
the  date  of  the  lease,  the  demised  premises 
being  destroyed  by  fire  during  the  term,  the 
corporation  is  bound  to  make  good  any  in- 
jury arising  from  this  accident.  Abby  v. 
Billupe,  72  D.  143. 

A  covenant  by  a  landlord  to  make  im- 
provements and  repairs  should  be  performed 
within  a  reasonable  time,  where  no  time  is 
specified,  and  the  tenant  has  entered.  Lunn 
v.  Cage,  87  D.  233. 

To  recover  for  breach  of  a  covenant  to  re- 
pair, demand  to  repair  must  be  proved. 
Cooke  t.  England,  92  D.  618. 

A  covenant  to  keep  a  mill  in  necessary 
repairs  does  not  bind  the  covenantor  to  add 
improvements  or  make  additions  under  his 
covenant  to  repair;  but  he  is  bound  to  re- 
new existing  machinery  when  too  old  and 
worn  to  answer  its  purpose  in  the  mill.    lb. 

Declarations  of  defendant  concerning  his 
refusal  to  repair  or  plaintiff's  demand  to  re- 
pair are  admissible  after  suoh  demand  is 
proved  in  an  action  for  a  breach  of  a  cov- 
enant to  repair,     lb. 

An  offer  by  another  to  relieve  plaintiff 
from  six  months  of  the  lease  at  the  same  rent, 
with  other  favorable  terms,  is  not  relevant 
in  mitigation  of  damages  in  an  action  against 
the  lessor  for  a  breach  of  a  covenant  to  re- 
pair,   fb. 

Carelessness  or  nnskillfulness  of  a  lessee  of 
a  flour-mill  producing  necessity  for  repairs 
may  go  to  mitigate  damages  in  an  action  on 
the  covenant  of  the  lessor  to  repair;  but 
this  cannot  be  fairly  inferred  from  the 
opinion  of  an  expert  as'  to  how  long  the 
bolting-cloths  might  last  with  proper  care, 
and  such  testimony  is  properly  excluded. 
Jb. 

Evidenoe  in  an  action  for  breach  of  cov- 
enant to  repair  a  grist-mill  should  be  ad- 
mitted on  the  part  of  the  defendant  to 
show  the  condition  of  the  elevators  'in  the 
mill  when  the  plaintiff  went  into  possession, 
either  to  show,  in  connection  with  other 
proof,  that  no  repairs  were  necessary,  or  to 
what  extent  they  were  required,  and  to 
govern  in  damages,     lb. 

In  a  lease  there  is  no  implied  covenant  on 
the  part  of  the  lessor  to  repair,  nor  of  war- 
ranty of  suitableness  or  safety;  and  this 
applies  to  the  case  of  distinct  tenements  un- 
der a  common  roof,  and  the  want  of  repair 
of  the  roof.     Kruet/er  v.  Fcrrant,  43  R.  223. 

"Damages  by  the  elements,**  excepted 
from  a  leasee's  covenant  to  repair,  include 
destruction  by  fire  without  the  lessee's 
fault      Van  Wormer  v.  Crane,  47  K.  582. 
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A  stipulation  in  a  lease  that  the  lessee 
"  may  make  alterations  in  the  building  now 
on  said  lands,  so  as  to  adapt  it  to  other  busi- 
ness than  that  of  a  livery -stable,"  does  not 
confer  a  power  to  tear  down  and  destroy  such 
building,  even  though  he  should  ereot  a  bet- 
ter or  more  expensive  one  in  its  place;  and 
such  conduct  would  be  waste,  Davenport 
v.  Magoon,  57  R.  1. 

To  an  action  of  eonvenant  against  the  as- 
signee he  pleaded  that  an  alien  enemy,  to 
wit,  the  British  army,  had  invaded  the  city 
of  Philadelphia,  taken  possession  of  the 
premises,  and  held  the  same  until  the  end 
of  the  term,  and  afterward;  and  that  during 
the  period  they  held  possession  they  had 
committed  the  waste  and  destruction,  eta 
Held,  1.  That  the  defendant  was  bound  to 
pay  rent  for  the  whole  term;  2.  That  he 
was  excused,  from  this  special  matter 
pleaded,  from  his  covenant  to  repair.  Pol- 
lard v.  8haqffert  1  D.  239. 

A  lessor  covenanted  to  make  all  neces- 
sary repairs  upon  the  outside  of  the  buildings 
upon  the  demised  premises  upon  notioe  to 
him,  and  the  lessee  covenanted  to  make  all 
necessary  inside  repairs,  and  to  leave  the 
premises  in  as  good  condition  at  the  end  of 
the  term,  unavoidable  casualties  excepted. 
There  were  mutual  covenants  that  if  the 
buildings  should  be  destroyed  or  made  un- 
tenantable by  fire,  either  party  might  ter- 
minate the  lease  upon  notice  to  the  other. 


shall  pay  all  taxes,  or  refund  any  taxes  paid 
by  the  lessor,  and  saves  a  forfeiture. 
Burnet  v.  McCubbin,  87  D.  463. 

A  covenant  by  the  lessee  "to  pay  the 
taxes  of  every  name  and  kind  that  should  be 
assessed  on  the  premises  at  any  time  during 
the  said  term"  does  not  cover  an  assessment 
for  benefits  accruing  from  street  improve- 
ments. Beal$  v.  Providence  Rubber  Co.,  23 
B.  472;  Boiling  v.  Stokes,  21  D.  606. 

94.  Option  to  buy  or  sell.  —  An 
agreement  to  give  a  lessee  of  land  the  option 
of  purchasing  it  may  be  enforced  by  him, 
although  the  election  to  purchase  rests  solely 
with  him;  and  this  optional  right  may  be 
transmitted  by  him  to  his  vendee.  The 
lessee  has  an  equitable  estate  in  the  land 
under  his  contract  for  an  optional  purchase, 
which  passes  to  his  alienee,  vesting  him 
with  the  right  to  call  for  a  specific  execu- 
tion on  declaring  his  election.  And  this 
right  may  be  enforced  against  a  second  pur* 
chaser  with  notice  from  the  original  vendor* 
Kerr  v.  Day,  53  D.  626. 

IV.    AanoMMBHTs  and   Tbakstkbs;   Sum- 


The  buildings  were  destroyed  by  fire  dur 
ing  the  term,  and  the  lessee  made  demand 
upon  the  lessor  to  rebuild  them,  and  he 
neglected  to  rebuild  in  a  reasonable  time, 
neither  party  giving  notice  to  terminate  the 
lease.  Held,  that  the  lessor  was  liable  for 
the  damages  in  an  action  of  covenant  broken. 
Crocker  v.  Hill,  60  R.  322. 

S3.  Stipulation  to  pay  taxes.— A 
eonvenant  that  lessee  shall  pay  assessments 
runs  with  the  land,  and  may  be  enforced 
against  the  assignee.  Poei  v.  Kearney,  61  D. 
303. 

A  covenant  that  lessee  shall  pay  all  rates, 
taxes,  and  assessments  for  which  the  prem- 
ises shall  be  liable  includes  not  only  such 
charges  as  may  be  imposed  by  laws  then  in 
force,  but  also  such  as  may  be  authorized  by 
laws  afterward*  enacted.     lb. 

A  covenant  to  pay  taxes  in  a  lease  of  part 
of  an  estate  binds  the  lessee  to  pay  a  propor- 
tional part  of  taxes  assessed  to  the  entire  es- 
tate.     Wall  v.  Hindu,  64  D.  64. 

The  assignment  of  a  lease  by  the  lessee, 
and  acceptance  of  rent  by  the  lessor  from 
the  assignee,  do  not  release  the  lessee  from 
his  liability  on  covenants  in  the  lease,  to 
pay  rent  and  taxes,  although  accrued  subse- 
quent to  the  assignment.  So  of  covenants 
against  waste,     lb. 

Tender  by  the  lessee  before  suit  of  amount 
paid  by  lessor  for  taxes  is  in  compliance  with 
terms  of  a  lease  providing  that  the  lessee 


95.  Bight  of  tenant  to  assign  the 
lease.  — A  tenant  has  a  right  to  assign  his 
lease.     Corner  v  Byard,  68  D.  627. 

The  right  to  assign  is  incident  to  the  lease, 
and  can  be  defeated  only  by  clear  stipulation. 
Robinson  v.  Perry,  68  D.  465. 

A  tenant  has  a  right  to  occupy  premises 
by  himself,  his  agent  or  assignee,  unless  re- 
strained by  express  stipulations  in  the  lease; 
and  the  word  "  assigns  "  is  not  necessary  in 
the  lease  to  give  this  right.  And  the  same 
principles  apply  to  the  "  use  and  occupancy  ** 
of  an  estate  for  a  term  of  years  reserved  in 
a  deed,  where  the  reservation  is  not  explicitly 
personal,  but  general  in  its  nature.  Cooney 
▼.  Hayes,  94  D.  425. 

A  lease  of  land  to  be  worked  on  shares 
with  the  lessor's  implements  is  not  assign- 
able.   Randall  v.  Chubb,  41  R.  165. 

There  is  a  failure  in  consideration  of  s 
note  given  for  rent,  where  the  tenant  has 
assigned  his  lease,  and  the  landlord  refuses 
to  let  in  the  sublessee,  except  on  terms 
which  he  has  no  right  to  exact.  Corner  v. 
Byard,  68  D.  527. 

26.  Validity  and  effect  of  assign- 
ments. * — A  lessee  who  has  assigned  his 
lease  is  liable  to  the  lessor  for  increased  rent 
accruing  after  assignment,  under  terms  of 
the  lease  providing  that  upon  receiving  from 
the  lessor  notice  of  termination  of  the  lease, 
the  lessee,  his  legal  representatives  or  assigns, 
by  giving  written  notioe  to  the  lessor,  may 
continue  to  hold  the  premises  at  an  increased 
rent,  which  the  lessee  covenants  to  pay,  the 
assignee  having  given  such  notice  to  the 
lessor.      Wall  v.  Hinds,  64  D.  64. 

*  What  constitutes  an  assignment,  see  note.  U 
1D.64&. 
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Where  a  lease  provides  that  the  lessor  may 
terminate  the  lease  bv  giving  the  lessee  no- 
tice thereof  after  the  expiration  of  five 
years,  but  that  the  lessee,  his  legal  represent- 
atives or  assigns,  may  continue  to  hold  dur- 
ing the  term  at  an  increased  rent  by  giving 
to  the  lessor  written  notice  of  such  election, 
if  in  the  mean  time  the  lessee  assigns  the 
lease,  the  notice  of  termination  need  not  be 
given  to  him,  in  order  to  hold  him  upon  his 
covenant  to  pay  the  increased  rent,  but  is 
properly  given  to  the  assignee,  and  his  ac- 
knowledgment of  the  receipt  of  such  notice 
is  competent  proof  thereof.    Ih. 

The  distinction  between  an  assignment 
and  an  under-tenancy  is  this:  The  former 
mast  be  for  the  whole  term,  though  it  may 
be  for  a  part  only  of  the  premises,  while  the 
latter,  whether  for  part  or  for  all  of  the 
premises,  must  be  for  less  than  the  whole 
term.  ChUds  v.  Clark,  49  D.  164;  Bedford 
t.  Terhune,  86  D.  394. 

An  assignment,  and  not  an  underletting, 
will  be  presumed,  if  any  presumption  is  to 
be  indulged  in,  in  the  absence  of  proof  to 
the  contrary,  where  an  underletting  without 
the  written  consent  of  the  lessor  is  made  a 
ground  of  forfeiture  of  the  term,  and  parties 
other  than  the  lessees  are  in  possession  with- 
out such  consent.  Bedford  v.  Terhune,  86 
D.  394. 

Assignment,  and  not  underletting,  will  be 
presumed,  in  the  absence  of  any  evidence  of 
the  agreement  under  which  parties  entered 
into  the  possession  of  demised  premises  sub- 
sequent to  the  lessees,  if  it  is  shown  that 
they  occupied  the  whole  of  the  unexpired 
term.     lb. 

Assignment  will  be  presumed  where  par- 
ties entered  by  the  consent  of  the  lessees, 
had  the  lease  in  their  hands,  and  paid  the 
rent  thereon  to  the  lessor  for  the  benefit  of 
the  lessees,  and  occupied  for  the  whole  resi- 
due of  the  term,  and  there  is  no  evidence 
of  a  holding  in  any  other  character  than  as 
assignees.     lb. 

Assignment  of  lease  will  be  inferred  to  be 
▼slid  and  operative,  where  the  law  infers  an 
assignment  from  certain  facts  proved;  and  it 
is  incumbent  on  parties  sought  to  be  charged 
as  assignees  for  the  payment  of  rent  to  prove, 
either  that  there  was  no  assignment,  or  that 
the  assignment  was  void  in  law.     lb. 

Where  there  is  nothing  in  a  lease  requir- 
ing the  assent  of  the  landlord  to  its  assign- 
ment, an  agreement  by  the  tenant,  who 
wishes  to  assign  the  lease,  that  he  will  pay 
the  rent  if  the  landlord  will  consent  to  the 
assignment,  is  void  as  being  without  consid- 
eration. Even  if  the  parties  believed  that 
such  consent  was  necessary,  it  makes  no  dif- 
ference.    Dougherty  v.  Afattheios,  88  D.  126. 

The  land  court  has  jurisdiction  to  enforce 
the  rights  and  obligations  of  lessors  and  les- 
sees, and  their  respective  assignees,  by  the 
terms  of  the  statute,     held,  that  such  court 


has  no  jurisdiction  of  an  action  against  a  ten 
ant  who  has  assigned  his  lease,  and  has  agreed 
to  assure  the  payment  of  the  rent  by  the  as- 
signee, for  a  breach  of  such  agreement.     lb. 

A  lessee  remains  liable  on  his  express 
agreement  to  pay  rent,  notwithstanding  he 
may  have  assigned  his  lease,  with  the  lessor's 
assent,  and  the  lessor  has  accepted  rent  from 
the  assignee.     Lodge  v.  White,  27  R.  492. 

But  where  the  obligation  of  the  lessee  to 
pay  rent  is  only  that  which  is  implied  by  law 
from  his  occupation  of  the  premises,  hi«  as- 
signment of  the  lease  and  surrender  of  pos- 
session to  the  assignee,  with  the  assent  of 
the  lessor,  extinguishes  the  privity  of  estate 
between  the  lessor  and  lessee,  and  the  conse- 
quent implied  liability  of  the  lessee  to  pay 
rent.    lb. 

The  assent  of  the  lessor  to  such  assign- 
ment, where  nothing  to  the  contrary  appears, 
may  be  implied  from  his  charging  the  rent 
to  the  new  tenant,  and  accepting  payment 
thereof  from  him.     lb. 

G.  covenanted  as  lessee  to  pay  rent  for  use 
and  occupation  of  "premises  for  and  as  a 
dry-goods  and  millinery  store,"  and  that  no 
assignment  or  underletting  without  the 
written  consent  of  the  lessor  should  be  valid. 
G.  assigned  the  lease  to  M.,  with  such  con- 
sent, and  M.,  with  the  like  consent,  but 
without  the  assent  or  knowledge  of  O.,  as* 
signed  the  lease  to  8.,  for  use  and  occupation 
as  a  dye-house  office.  Held,  that  during  the 
occupation  of  S.,  G.  was  released  from  lia- 
bility to  pay  rent.  F\fly  Associates  v.  Grace, 
28  R.  218. 

27.  Bights  of  assignee.  —  The  as- 
signee of  a  lease  may  discharge  himself 
from  all  liability  for  subsequent  breaches  of 
the  covenants  thereof  by  assigning  over  to  a 
beggar,  to  a  married  woman,  to  a  prisoner, 
or  to  a  person  leaving  the  state  provided  the 
assignment  be  executed  before  his  departure, 
and  even  though  it  be  made  for  the  express 
purpose  of  avoiding  his  responsibility,  and  a 
premium  be  given  as  an  inducement  to  ac- 
cept the  transfer.  Johnson  v.  Sherman,  76 
D.  481. 

Where  a  lessor  covenants  with  a  lessee, 
without  mentioning  his  assigns,  to  pay  the 
value  of  machinery  and  fixtures  at  the  end 
of  the  term,  which  machinery  and  fixtures 
are  authorised  to  be  substituted  for  those 
upon  the  premises  at  the  time  of  the  demise, 
such  covenant  inures  to  the  benefit  of  the 
assignee  of  the  tenant,  though  he  is  not  ex- 
pressly named  in  the  lease.  But  as  sueh 
improvements  constitute  an  equitable  lien 
upon  the  premises,  it  can  only  be  enforced 
in  a  court  of  equity.  Conover  v.  Smith,  86 
D.  247. 

28.  His  liabilities.  *—  If  a  lessee  assign 
his  lease  for  a  shorter  period  of  time  than 
that  for  which  it  was  granted,  or  if  he  assign 

•Lessor's  remedy  against   sublessee*  and 
slguees,  i»ee  note,  15  !>.  M3-&4& 
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or  underlet  as  to  part  only  of  the  premises, 
the  lessor  oannot  sustain  an  action  against 
the  assignee  or  sublessee  for  rent.  FuUon 
v.  Stuart,  15  D.  642. 

Assignee  of  lessee  of  lands  is  subject  to 
au  action  by  the  lessor  or  his  assignee  for 
rents  accruing  during  the  period  embraced 
iti  the  as8iguiuenti  Child*  r,  Clark,  49  J). 
164. 

Assignee  of  lease  may  exonerate  himself 
from  further  liability  by  assigning  to 
another,  though  the  latter  be  a  beggar,  pro- 
vided the  possession  be  relinquished  and  the 
assignment  not  colorable  merely.    lb. 

Mortgagee  of  a  lessee  is  not  liable  for  rent, 
unless  he  has  taken  possession.    lb. 

Where  lessee  covenants  for  himself  and 
his  assigns  to  make  a  new  wall  upon  a  part 
of  the  thing  demised,  it  shall  bind  the  as- 
signee. But  if  the  thing  to  be  done  is  col- 
lateral to  the  land,  and  does  not  touch  or 
concern  the  thing  demised,  then  the  assignee 
'it  not  charged,  though  named  in  the  cove- 
nant. The  covenant  is  merely  personal,  and 
does  not  affect  the  land  demised.  Conover  v. 
Smith,  86  D.  247. 

Tenants  are  liable,  as  assignees,  for  rent 
accruing  after  their  entry,  where  they  insist 
that  they  entered  under  the  lessees,  show 
the  lease  in  their  hands,  and  prove  payment 
of  rent  by  them  on  the  lease  for  the  benefit 
of  the  lessees.  Bedford  v.  Terkune,  86  D. 
394. 

Assignees  are  liable  on  the  lease  for  rent, 
and  not  in  an  action  for  use  and  occupation. 
lb. 

A  tenant  in  possession  of  entire  premises, 
as  assignee  of  undivided  two-thirds  interest 
of  term  created  by  lease  reserving  rent,  is 
liable  to  the  owners  of  the  reversion  in  fee 
for  the  entire  rent  His  co-tenant  out  of 
possession  is  not  liable.  DamainviUe  v. 
Mann,  88  D.  324. 

Assignee  of  lessee  of  term  is  not  liable  for 
rent,  on  ground  of  privity  of  estate  only, 
unless  such  assignee  is  in  possession  of  the 
demised  premises;  for  there  is  no  privity  of 
estate  where  the  assignee  is  not  in  the  actual 
possession;  and  whenever  he  parts  with  his 
interest,  together  with  the  possession,  his 
liability  ceases.     lb. 

A  lessee  can  recover  rent  from  an  assignee 
of  the  lease  only  when  he  himself  has  paid 
the  rent  to  the  lessor.  Farrington  v.  Kiniball, 
30  R.  680. 

The  assignee  of  a  lease  is  subject  to  a 
covenant  therein  to  pay  taxes,  and  a  subse- 
quent assignment  by  him  will  not  relieve 
him  from  liability  for  a  breach  occurring 
during  his  possession.  State  v.  Martin,  52 
R.  1(37. 

Where  a  lessee  parts  with  his  whole  term 
or  interest  as  lessee,  or  makes  a  lease  for  a 
period  exceeding  his  whole  term,  it  will,  as 
to  the  landlord,  amount  to  an  assignment  of 
the  lease,  and  its  character  is  not  destroyed 
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by  the  reservation  therein  of  a  new  rent  to 
the  assignor,  with  a  power  of  re-entering  for 
non-payment,  or  by  its  assumption  of  the 
character  of  a  sublease;  and  the  assignee, 
so  long  as  he  continues  to  hold  the  estate,  is 
liable  directly  to  the  landlord  on  all  cove- 
nants in  the  original  lease  which  run  with 
the  land,  including  the  covenant  to  pay  rent. 
Stewart  v.  Long  Island  R.  R.  Co.,  65  R.  844. 

An  estate  to  arise  m  futuro  cannot  be 
tacked  onto  the  estate  of  a  lessee  who  has 
assigned  his  whole  term,  so  as  to  create  a 
reversion  in  him  and  establish  the  relation 
of  landlord  and  tenant  between  him  and  hie 
assignee,  so  far  as  strictly  reversionary 
rights  are  concerned,  or  prevent  that  rela- 
tion from  existing  between  the  assignee  and 
the  original  landlord.    Ib» 

29.  Subleases.*  —  A  transfer  of  lessee's 
interest  which  contains  a  covenant  that  the 
transferee  will  surrender  the  premises  to  the 
lessee  at  the  expiration  of  the  term  is  s>  sub- 
lease, not  an  assignment.  Pott  v.  Keamew, 
61  D.  303. 

A  sublessee  may  be  restrained  by  injunc- 
tion from  violating  the  stipulations  in  the 
original  lease  without  making  the  original 
lessee  a  party.    Maddox  v.  WUte,  69  D.  67. 

Tenant  may  sublet  leased  premises  whom 
the  lease  contains  no  stipulation  against  sub- 
letting, and  the  property  may  be  need  for 
any  purpose  not  inconsistent  with  the  terms 
of  the  lease.  Crommelm  v.  Thiem>  70  D. 
499. 


Equity  will  enjoin  lessee  from  subletting^ 
on  ground  of  fraud,  where  the  lessee,  who 
hadoceupied  the  premises  during  a  former 
term  as  a  drug  store,  obtained  a  new  lease  at 
the  instance  of  the  sublessees  for  the  pur- 
pose of  subletting  the  premises  to  them  to 
use  in  retailing  spirituous  liquors,  without 
informing  the  lessor  of  the  use  to  be  made  of 
the  premises,  and  knowing  that  the  lessor 
would  not  rent  them  for  that  purpose.  Park* 
man  v.  Aicardi,  73  D.  457. 

Where  a  lessee  leases  a  part  of  the  prem- 
ises to  another,  for  the  remainder  of  his 
term,  with  easements  in  the  other  part,  this 
is  an  under-lease,  and  not  an  assignment. 
McNeil  v.  Kendall,  35  R.  373. 

If  a  tenant  for  a  year,  with  the  privilege 
of  renewal  if  the  lessor  does  not  sell  the 
premises,  sublets  beyond  the  end  of  the  first 
year,  such  sublease  is  •  terminated  by  the 
lessor's  sale  of  the  premises.  Sutherland  v. 
Qoodnow,  48  R.  560. 

A  lessee  conveyed  his  estate  during  a 
portion  of  his  term  by  deed,  reserv  ing  a 
rent  different  and  payable  at  different 
times,  from  the  rent  reserved  in  the  original 
lease,  reserving  also  a  right  of  entry  on  non- 
payment of  rent,  and  providing  for  a  sur- 
render of  the  premises  to  him  at  the  end  of 
the  term,  but  also  providing  that  the  under* 

*  Assignment  and  subletting,  distinctions  be- 
tween,  see  note,  61 D.  806, 907. 
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leasee  might  at  his  election  have  an  extension 
of  the  term  until  the  end  of  the  lessee's  ori- 
ginal term.  Held,  that  the  instrument  was 
an  under-lease,  and  not  an  assignment.  CW- 
Uns  v.  Hasbrouck,  15  K.  407. 

A  lease  contained  a  condition  for  re-entry 
in  case  the  lessee  should  underlet  without 
the  written  consent  of  the  lessor.  The  lessor 
consented  to  an  under-lease  for  a  certain 
term,  less  than  the  original  term,  and  the 
lessee  executed  an  under-lease  for  such  term, 
but,  without  the  lessor's  knowledge,  inserted 
a  condition  that  the  under-lessee  might  at  his 
election  have  an  extension  of  the  term  until 
the  end  of  the  lessee's  original  term.  The 
lessor  accepted  rent  after  notice  of  the  con- 
dition for  the  extended  term,  and  up  to  the 
end  of  the  authorised  term.  Held,  1.  That 
the  lessor's  consent  did  not  corer  the  condi- 
tion for  an  extended  term,  and  that  therefore 
the  original  lease  was  liable  to  forfeiture;  2. 
That  the  lessor's  right  of  re-entry  accrued  at 
the  making  of  the  under-lease  containing  the 
condition,  and  not  at  the  beginning  of  the 
extension,  and  that  therefore  he  had  waived 
the  forfeiture  by  the  acceptance  of  rent 
after  notice  of  the  condition  for  extension. 
lb. 

A  lessor,  in  consideration  of  the  lessee's 
assignment  to  him  of  under-leases  of  the  de- 
mised premises,  accepted  a  surrender  of  the 
original  lease,  "without  prejudice"  to  the 
under-leases.  Held,  that  he  might  recover 
rent  from  one  of  the  sublessees,  accruing 
after  the  assignment.  Beat  v.  Bottom  Spring 
Car  Co.,  28  R.  216. 

A  lessee  sublet  the  leased  premises;  the 
sublessee  afterward,  and  during  the  term, 
took  a  deed  of  the  premises  in  fee-simple 
from  the  owner,  ana  an  assignment  of  the 
lease,  and  afterward  sued  the  lessee  for  rent. 
Held,  not  maintainable.  Liebschut*  v.  Moore, 
36  R.  182. 

30.  Transfers  of  the  reversion. — Sale 
of  land  by  lessor  cannot  affect  the  rights  of 
the  tenant?  it  simply  places  the  grantee  in 
the  place  of  the  grantor  in  respect  to  the 
rent.     Gibbons  v.  Dillingham,  50  D.  233. 

Assignee  of  reversion  is  entitled  to  rent 
falling  due  after  the  assignment,  where  there 
is  no  reservation  of  the  rent,  as  rent  is  in- 
cident to  the  reversion,  and  passes  with  it 
Martin  v.  Martin,  61  D.  364. 

Purchaser  under  judgment  rendered  before 
execution  of  lease  is  entitled  to  the  rent 
falling  due  after  his  titlo  has  accrued.  This 
right  is  not  affected  by  the  lessor's  drawing 
orders  upon  the  tenant  on  account  of  the 
rent  not  yet  due,  which  orders  had  been 
accepted  by  the  tenant.     lb. 

Purchaser  at  sheriff's  sale  of  lands  under 
lease  is  substituted  in  the  place  of  the  land- 
lord, not  only  as  to  the  time  of  the  sale,  but 
as  to  his  title  and  interest  at  the  date  of  the 
judgment.  He  is  substituted  by  law  in  the 
place  of  the  judgment  creditor.     lb. 
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Where  a  written  lease  does  not  in  terms 
bind  the  lessor's  assigns,  the  lessee  cannot 
maintain  an  action  against  a  grantee  of  the 
premises  from  the  lessor  for  breach  of  a  cov- 
enant on  the  part  of  the  lessor  to  put  in 
fixtures.     Hansen  T.  Meyer,  25  R.  282. 

A  statute  giving  to  lessees  of  lands  the 
same  right  of  action  against  assignees  of  the 
lessors  that  they  would  have  had  against 
the  lessors  themselves  is  not  retroactive.    76. 

Where  the  purchaser  of  a  mortgage  and 
the  purchaser  of  an  equity  of  redemption 
unite  in  executing  a  lease  to  a  tenant  for  a 
term  of  years,  and  the  purchaser  of  the  mort- 
gage assigned  the  same  with  notice  of  the 
term,  such  assignment  is  not  a  fraud  as  to 
the  tenant;  and  although  the  assignee  fore- 
closed, and  the  term  thereby  merged  in  the 
inheritance,  yet,  as  the  tenant  became  the 
purchaser  at  the  sale,  he  waived  any  right 
he  may  have  had  to  relief  for  damages  sus- 
tained by  the  loss  of  his  term.  Chesttrrnm 
v.  Gardner,  9  D.  265. 

81.  or  of  the  rent.  —  Rent  re- 
served upon  a  lease  for  a  year,  or  term  of 
years,  which  is  the  same  thing,  is  incident 
to  and  accompanies  the  reversion,  unless 
separated  by  an  express  reservation.  John- 
son v.  Smith,  24  D.  339. 

Where  rent  is  payable  out  of  the  grain 
raised,  if  the  landlord  sells  the  land,  the 
vendee  becomes  entitled  to  that  proportion 
of  the  grain  growing  at  the  time  of  the  con- 
veyance which  the  landlord  would  have  been 
entitled  to  had  he  not  conveyed.     To. 

Payment  of  rent  in  advance  is  good,  as 
against  a  vendee  of  the  leased  premises, 
without  notice  of  the  payment.  Stone  v. 
Patterson,  31  D.  156. 

Rent  due  and  in  arrear  at  time  of  execu- 
tion of  a  mortgage  of  the  premises,  out  of 
which  it  accrued,  does  not  pass  by  the  con- 
veyance of  the  land,  but  is  a  mere  chose  in 
action,  which  the  grantee  cannot  maintain 
an  action  in  his  own  name  to  recover,  al- 
though his  grantor  has  assigned  it  to  him. 
Burden  v.  Thayer,  37  D.  117. 

Rights  of  lessor  and  lessee  do  not  merge 
upon  a  conveyance  by  the  former  to  the  lat- 
ter, if  the  former  has  already  assigned  tha 
rents  for  a  specified  term,  and  the  rights  of 
his  assignee  are  reserved  in  the  conveyance. 
Child*  v.  Clark,  49  D.  164. 

Assignee  of  lessor  may  in  his  own  name 
maintain  an  action  against  the  lessee  for 
rents  which  accrue  during  the  period  em* 
braced  in  the  assignment.     lb. 

Rent  reserved  on  a  demise  passes  with  land 
by  conveyance  of  the  land;  and  if  the  owner, 
after  leasing  the  land,  delivers  back  his  deed, 
which  was  unregistered,  to  the  grantor,  with 
the  intention  of  revesting  the  title  in  him, 
his  right  to  the  rent  is  transferred  to  him  as 
an  incident  to  the  reversion.  Mussew  v. 
Holt,  55  D.  234. 

Assignee  of  lessor  may  maintain  action  of 
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use  and  occupation  against  lessee,  without 
attornment     lb. 

Lessor's  right  to  recover  rent  reserved  in 
lease  in  fee  containing  covenant  for  payment, 
and  his  remedies  for  enforcing  payment,  are 
assignable  (by  force  of  New  York  Laws  of 
1805,  chapter  93,  section  3,  if  not  at  common 
law)  with  effect  to  enable  assignee  to  proceed 
in  his  own  name.  Van  Rensselaer  v.  Hays, 
75  D.  278. 

V.  Surrender  and  Forfeiture. 

89.  Bight  to  surrender,  and  how 
made.  —  Surrender  is  yielding  up  of  an 
estate  for  life  or  years  to  him  who  has  the 
immediate  estate  in  reversion.  Parol  testi- 
mony is  not  admissible  to  prove  a  surrender. 
Bailey  v.  Weils,  76  D.  233. 

Surrender  of  lease  require  mutual  agree- 
ment between  lessor  and  original  lessee  that 
the  lease  shall  terminate;  but  it  is  not  neces- 
sary that  the  agreement  should  be  express; 
it  may  be  inferred  from  the  conduct  of  the 
parties.    Bedford  v.  Terhune,  86  D.  394. 

Occupancy  by  some  person  other  than 
lessee  is  a  circumstance  showing  surrender; 
bat  as  the  new  occupant  may  enter  as  the 
tenant  of  the  lessee,  or  as  his  assignee,  or 
even  as  a  trespasser,  and  thus  his  occupancy 
be  consistent  with  the  continuance  of  the 
first  lease,  it  is  absolutely  essential  that  it 
should  be  clearly  proved  that  the  original 
lessee  assented  to  the  termination  of  his 
term.     lb. 

A  lease  for  life  contained  a  covenant  that 
the  lessee  should  not  sell  or  assign  without 
the  lessor's  permission;  the  lessee  sold  and 
assigned  a  part  of  the  premises,  with  the  con- 
sent of  the  lessor.  This  was  held  as  not 
amounting  to  a  surrender;  but  the  lessee 
still  remained  liable  for  any  breach  of  the 
covenants  by  the  assignee.  Jackson  v. 
Brownson,  5  D.  258. 

To  effect  the  surrender  of  an  existing  lease 
by  operation  of  law,  there  must  be  a  new 
lease  valid  and  effectual  in  law.  Therefore 
an  oral  agreement  for  a  term  longer  than  a 
year  will  not  operate  as  a  surrender  of  an  ex- 
isting written  lease.  Coe  v.  Hobby,  28  R.  120. 
.  The  general  agent  of  the  owner  of  real 
estate  leased  it  to  defendant  by  a  lease 
under  seal;  defendant  sublet  it  to  M.,  and 
the  agent  thereupon  agreed  to  look  to  M.  for 
the  rent,  and  to  accept  a  surrender  of  defend- 
ant's lease;  defendant  gave  him  the  lease,  and 
took  a  receipt  therefor.  Held,  in  an  action 
against  defendant  for  the  rent,  —  1.  That  the 
agent  had  an  implied  power  to  accept  a  sur- 
render; and  2.  That  the  facts  amounted  to  a 
surrender  by  operation  of  law.  Amory  v. 
Kannoffsky,  19  R.  416. 

83. and  its  effect.  —Where  a  land- 
lord enters  into  a  parol  agreement  to  pay  a 
sum  of  money  to  his  tenant,  in  consideration 
of  the  latter  surrendering  his  unexpired 
interest  in  a  lease  for  years,  and  of  the  set- 


tlement of  certain  claims  for  repairs,  and 
the  tenant  executes  his  part  of  the  agree- 
ment by  delivering  possession  of  the  prem- 
ises to  the  landlord,  according  to  the  terms 
thereof,  such  agreement  may  be  enforced  by 
an  action  against  the  landlord.  Lamar  v. 
McNarnee,  32  D.  152. 

Under  a  lease  for  a  definite  period,  "  with 
the  privilege  of  five  years  more,"  a  holding 
over  after  the  expiration  of  the  first  period 
is  an  election  to  continue  the  demise  for  the 
second  period,  but  an  acceptance  of  surrender 
of  the  premises  at  any  time  after  such  hold- 
ing over  terminates  the  lease  and  all  liability. 
Terstegye  v.  FirU  German  Bene*.  Soc,  47  R. 
135. 

A  lessee  vacated  the  premises  during  the 
term,  and  gave  the  keys  to  the  landlord, 
who  took  and  retained  them,  but  notified 
the  lessee  that  he  should  hold  him  for  the 
rent,  and  subsequently  let  the  premises  to 
another,  after  notifying  the  lessee  of  his  in- 
tention to  do  so.  Held,  that  the  lessee  was 
liable  for  the  difference  in  the  rent  received. 
Auerr.  Penn,  44  R.  114. 

A  lease  for  one  year  contained  a  covenant 
that  the  tenant  would  deliver  possession  of 
the  premises  on  the  expiration  of  the  lease 
in  as  good  repair  as  they  were  at  the  com- 
mencement thereof.  There  was  a  surrender 
of  the  lease  before  the  end  of  the  year,  and 
in  an  action  for  breach  of  that  covenant*  — 
held,  that  the  tenant  was  not  relieved  from 
the  performance  thereof  by  the  surrender 
before  the  end  of  the  year.  SnowhiU  ▼. 
Reed,  60  R.  615. 

84.  Grounds  of  forfeiture,  and  how 
waived.  —  Tenant's  disclaimer  of  his  land- 
lord's title  during  the  term,  and  claiming  to 
hold  for  himself  or  another,  works  a  for- 
feiture of  his  lease,  and  the  landlord,  at  his 
election,  may  treat  him  as  a  trespasser,  and 
eject  him  without  a  notice  to  quit,  or  con- 
tinue to  treat  him  as  his  tenant.  Vtdce  v. 
Harper,  27  D.  462. 

Where  a  lessor  waives  a  forfeiture  of  a  lease 
conditioned  to  be  void  upon  non-payment  of 
rent  for  any  quarter,  by  permitting  the  lee- 
see  to  remain  in  possession,  after  a  default, 
and  suing  merely  Tor  the  rent  in  arrear  upon 
a  bond  given  by  the  tenant,  with  surety  for 
the  payment  of  the  rent  under  a  stipulation 
in  the  lease  providing  that  in  case  of  default 
the  whole  amount  of  tfie  bond  shall  be  re- 
coverable as  "liquidated  damages,"  the 
judgment  recovered  in  such  action  will  not 
prevent  the  lessor  s  representatives,  upon 
scire  facias  on  such  judgment,  from  assigning 
new  breaches  for  non-payment  of  rent  ac- 
cruing subsequent  to  that  action.  Clark  v. 
/ones,  43  D.  706. 

A  surety  for  payment  of  rent,  in  a  lease 

conditioned  to  be  void  upon  non-nayraent, 

remains  bound,  notwithstanding  a  breach  of 

the  condition,  if  the  lessor  waives  the  for- 

I  feiture.     lb. 
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Any  recognition  of  a  subsisting  tenancy 
after  the  right  of  entry  has  accrued,  and  the 
landlord  has  notice  of  the  forfeiture,  has  the 
effect  of  a  waiver.  Slight  acts  are  sufficient 
for  this  purpose,  such  as  a  continuance  of 
the  lease  without  re-entering  to  take  the 
land  itself,  or  an  acceptance  of  the  rent. 
Qamhari  v.  Finney,  93  D.  303. 

Acceptance  by  landlord  of  rent  frcm  a 
tenant  accruing  after  forfeiture  operates  as 
a  waiver  of  the  breach  of  the  condition  of  a 
lease.  Oomber  v.  Hackett,  70  D.  467;  Gcan~ 
hart  v.  Finney,  93  D.  30& 

Acceptance  of  rent  with  knowledge  of 
previous  causes  of  forfeiture  implies  a  still 
subsisting  lease,  and  precludes  a  forfeiture 
afterwards  for  the  same  causes,  and  so  the 
acceptance  of  performance  of  a  building 
covenant,  or  of  an  agreement  substituted  in 
place  of  it,  together  with  the  continued  ac- 
ceptance of  rent,  has  the  same  effect.  (fars> 
kart  v.  Finnnt,  93  D.  303. 

A  landlw.t  who,  by  his  words  or  acts, 
knowingly  causes  his  tenant  to  believe  in 
the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  upon  that  belief,  so 
as  injuriously  to  alter  his  position,  will  be 
estopped  from  averring  as  against  the  tenant 
a  different  s'  ate  of  things  as  existing  at  that 
time,  or  if  he  asserts  a  fact  upon  which  the 
tenant  acts  and  will  receive  damage  if  the 
fact  is  not  true,  he  will  be  estopped  from 
contradicting  it.     lb. 

A  landlord  who  has  waived  the  forfeiture 
of  the  lease,  and  accepted  a  substituted 
agreement  and  new  arrangement,  cannot  re- 
sist covenants  to  renew  the  lease.    lb, 

LEASEHOLDS. 

When  subject  to  execution,  see  Execution, 


37. 

LEAVE  OF  OOTJBT. 

To  file  bill  of  review,  see  Bills  of  Review, 

4. 
To  sell  decedent's  lands,  see  Executors  and 

Administrators,  49. 

LEGACIES. 

[Includes  rules  applicable  to  testamentary  sifts 
of  personal  property,  considered  as  separate 
clauses  iu  the  will,  and  not  depending  for  thetr 
operation  upon  the  effect  of  the  will  as  a  whole. 
Gifts  of  realty  by  will  are  similarly  treated  under 
Devisb.  Decisions  relating;  to  wills  as  entire  ln- 
strumeuts— including  such  topics  as  testamen- 
tary capacity;  form,  execution,  and  attestation 
of  wills;  their  construction  and  validity;  the  op- 
eration of  codicils;  revocation;  and  probate  — 
are  under  Wills.] 

Charging  land  devised  for,  see  also  Devise, 
34. 

Interest  on,  see  Interest,  1& 

In  trust,  see  Trusts,  7. 

Payment  of,  see  Executors,  etc.,  98. 

When  adeemed  by  advancement,  see  Ad- 
vancement, 11. 

What  lapse  of  time  bars  suits  for,  see  Limi- 
tations of  Actions,  64. 


When  liable  to  attachment,  see  Attach- 
ment, 26. 

L  Nature,    Interpretation,   and  Ef* 

tect;  Validity. 
IL  When  a  Charge  upon  Land, 
IIL  Payment. 

IV.  Various  Rights  and  Liabilities  of 
Legatee. 

L  Nature,  Interpretation,  and  Effect; 

Validity. 

1.  General  principles.  —A  legacy  can 
be  given  only  by  express  words  or  probable 
implication.    Nyce9*  Estate,  40  D.  498.- 

Legacies  bequeathed  by  codicils  stand  on 
the  same  footing  as  those  of  the.  same  class 
bequeathed  by  the  will.  Gallego  v.  Atff* 
General,  24  D.  650. 

Where  the  same  sum  of  money  is  given 
twice  fc>  the  same  legatee,  in  the  same  writ* 
ing,  he  can  take  only  one  of  the  sums  be- 
queathed; the  latter  sum  is  presumed  to  be  a 
substitution  of  the  former,  and  it  is  incumbent 
on  the  legatee  to  rebut  this  presumption,  and 
show  a  contrary  intention.  But  where  the 
two  bequests  are  in  different  instruments,  as 
by  will  in  the  one  case  and  by  a  codicil  in 
the  other,  the  presumption  is  in  favor  of  the 
legatee's  taking  both  sums.  DewiU  v.  Yates, 
6  D.  326. 

The  presumption  in  either  case,  whether 
against  the  cumulation,  because  the  legacy 
is  repeated  in  the  same  instrument,  or  in 
favor  of  it,  beoauae  the  legacy  is  by  different 
instruments,  is  liable  to  oe  controlled  and 
repelled  by  internal  evidence  and  the  cir- 
cumstances of  the  case.     lb. 

A  bequest  of  money  to  be  laid  out  in  lands 
for  benefit  of  aliens,  who  are  to  have  the  pos- 
session and  enjoyment,  is  in  contravention  of 
the  New  York  statute  concerning  wills,  and 
is  therefore  void.  Beekman  v.  Bonsor,  80  D. 
269. 

The  testator  in  his  will  requested  the 
plaintiff  to  keep  the  accounts  of  his  executor 
and  assist  in  the  settlement  of  the  estate, 
and  provided  a  certain  salary  for  him. 
Held,  not  a  legacy,  but  a  contract,  for 
breach  of  which  an  action  would  lie.  Harker 
v.  Smith,  52  R.  80. 

9.  Who  may  take  a  legacy.  —  In  case 
of  a  bequest  to  the  children  of  a  person 
named,  as  they  respectively  attain  their 
majority,  none  can  take  who  were  not  born 
at  the  prescribed  period  of  distribution. 
Heisse  v.  Markland,  21  D.  445. 

Addition  of  the  words  "born  or  to  be 
born,"  to  the  description  of  those  who  are  to 
take,  will  not  be  sufficient  to  form  an  excep- 
tion to  the  rule.     76. 

Persons  to  take  may  be  determined  subse- 
quently to  the  time  of  distribution,  where 
the  time  is  a  subordinate  consideration.    lb. 

Particular  and  minor  intent  must  not 
frustrate   general  and  ulterior   objects    of 
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paramount  consideration  in  the  construction 
of  bequests.     /&. 

Time  of  distribution  is  of  paramount  con- 
sideration where  there  are  no  ulterior  objects 
to  be  served,  such  as  a  bequest  over  to  take 
effect  on  the  death  of  all  the  children.    To. 

Bequest  to  children  at  the  death  of  a  ten- 
ant for  life  must  be  shared  in  only  by  the 
children  living  at  such  death.  Cole  v.  Creyon, 
26  I>.  208. 

A  particular  legacy,  consisting  of  a  ram 
of  money,  would,  by  the  laws  of  Scotland, 
be  considered  as  a  simple  bequest  of  the 
money,  and  not  of  any  heritable  property, 
which,  if  a  citizen  of  Louisiana  were  the 
legatee,  he  would  not  be  incapacitated  from 
receiving,  and  such  citizen  could  recover  the 
amount  of  the  legacy  in  the  courts  of  Scot- 
land, notwithstanding  a  deficiency  in  the  per- 
sonal estate  to  pay  personal  debts  or  other 
preferable  bequests  of  the  testator.  Duke  of 
Richmond  v.  Milne,  36  D.  613. 

A  legacy  bequeathed  by  a  citizen  of  Louisi- 
ana to  establish  a  free  school  in  his  native 
town  in  Scotland  will  be  paid  to  the  persons 
authorized  to  receive  it,  and  the  entire  es- 
tate of  the  testator  will,  if  necessary,  be 
charged  with  its  payment.    lb. 

A  legacy  of  money  secured  upon  real  es- 
tate is  not  a  heritable  bond  within  the  mean- 
ing of  that  term,  as  understood  under  the 
laws  of  Scotland.    IbK 

A  testator  makes  a  bequest  in  trust  for 
the  benefit  of  his  parents  during  their  lives, 
and  proceeds:  "  It  is  my  will  and  desire  that 
upon  the  death  of  both  of  my  said  parents 
the  trust  shall  expire,  and  my  said  trustees 
shall  distribute  the  funds  as  follows,  to  wit. 
As  to  the  remaining  sum  of  three  thousand 
dollars,  the  balance  of  said  trust  fund,  my 
said  trustee  is  directed  to  apply  the  same  so 
that  it  may  be  used  for  the  interests  of  re- 
ligion, and  for  the  advancement  of  the  king- 
dom of  Christ  in  the  world,  as  follows,  to 
wit:  He  shall  pay  to  the  treasurer  of  the 
American  Tract  Society  the  sum  of  one 
thousand  dollars;  to  the  treasurer  of  the 
American  Bible  Society  the  sum  of  five  hun- 
dred dollars;  to  the  treasurer  of  the  society 
known  as  the  American  and  Foreign  Chris- 
tian Union  the  sum  of  five  hundred  dollars; 
and  to  the  treasurer  of  the  American  Home 
Missionary  the  sum  of  one  thousand  dol- 
lars." Held,  1.  The  trust  created  by  the 
will  ceases  upon  the  death  of  the  parents, 
and  payment  of  the  money  to  the  societies 
whose  treasurers  are  named;  2.  The  so- 
cieties are  the  beneficiaries  of  the  will,  and 
the  bequeBt  is  not  void  for  uncertainty;  3. 
The  object  of  the  testator  being  to  advance 
Christ's  kingdom,  the  societies  named  are 
specified  as  the  means  by  which  to  accom- 
plish his  object;  4.  An  unincorporated  society 
is  capable  of  receiving  a  bequest  of  person- 
alty, not  amounting  to  a  trust.  American 
Tract  Soc  v.  Atwater,  27  R.  422. 


*©1 

8.  Describing  the  legatee.  —  In  the 
of  a  bequest  of  personal  property  to 
the  testator's  wife,  "and  at  her  decease  to  be 
divided  between  her  and  my  poor  relations 
equally,"  the  bequest  is  to  be  construed  as  if 
the  word  "  poor  were  not  need,  and  after 
the  wife's  death  the  estate  is  to  be  divided  per 
capita  between  the  brothers  and  sisters  of 
the  testator  living  at  his  death,  and  the 
children  of  such  brothers  and  sisters  as  were 
dead,  and  the  mother  of  the  wife,  the  father 
not  being  alive.  The  brothers  and  sisters  of 
the  wife  do  not  take.  McNeUledge  v.  Oal- 
braith,  11  D.  572. 

Parol  evidence  is  admissible  to  show  who 
was  intended  by  a  bequest  made  to  one  by  a 
wrong  Christain  name.  GmmoUy  v.  Pardon, 
19  D.  433. 

Parol  evidenoe  is  admissible  to  show  the 
legatee,  where  the  description  in  the  will  ap- 
plies to  several    Clarke  v.  Cotton,  24  D.  270. 

A  testator  made  a  bequest  to  his  namesake, 
"8.  G.,  son  of  Captain  J.  F.  8."  Held, 
that  evidenoe  was  admissible  that  there  was 
no  person  answering  the  description,  and 
that  the  testator  intended  S.  G.,  son  of  Gap- 
tain  J.  F.  H.  Hawking  v.  Garland,  44  R. 
158. 

A  testator  bequeathed  twenty  thousand 
dollars  to  the  "  Society  for  the  Relief  of  In- 
digent Aged  Female*/"  The  plaintiff,  "  St 
Luke's  Home  for  Indigent  Christian  Fe- 
males, "  and  the  defendant,  "  An  Associa- 
tion for  the  Relief  of  Respectable  Aged 
Indigent  Females  in  the  City  of  New  York," 
each  claimed  to  be  the  legatee  intended. 
Held,  that  the  defendant's  name  answering 
more  closely  to  that  in  the  will,  it  was  en- 
titled to  the  bequest.  St.  Luke' 9  Home  v. 
An  Association  etc,  11  R.  697. 

4. the  subiect-matter  bequeathed. 

— By  a  bequest  of  "  all  my  household  goods 
and  furniture,  except  my  plate  and  watch," 
everything  about  the  house  that  had  been 
usually  held  and  enjoyed  therewith,  and  that 
would  tend  to  the  comfort  and  accommoda- 
tion of  the  householder,  will  pass.  Carnagy 
v.  Woodcock,  5  D.  470. 

A  bequest  in  a  will  by  a  boarding-school 
keeper  of  household  furniture  will  pass  all 
such  articles  as  are  employed  for  the  oomfort 
or  convenience  of  the  boarders,  as  well  as 
those  used  by  members  of  the  testator's 
family,  or  by  guests  entertained  without  pay. 
Hoope's  Appeal,  100  D.  562. 

School-room  furniture  will  not  pass  in  a 
will  of  a  boarding-school  keeper  as  household 
furniture,  though  the  testator  may  have 
lived  in  one  of  the  rooms  in  the  house  used 
for  Bchool  purposes.    lb. 

Articles  of  trade  in  store  or  shop  of  cabi- 
net-maker, upholsterer,  or  other  tradesman 
will  not  pass  in  his  will  as  household  furni- 
ture, though  he  may  iiave  lived  in  the  same 
building,  and  the  same  rule  applies  to  a 
hotel-keeper  living  in  a  different  house.    lb. 
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Promissory  notes  do  not  pass  by  a  bequest 
in  the  will  of  the  bolder  thereof,  of  her  "in- 
door movables."  Pennhnan  v.  French,  28  D. 
809. 

A  testatrix  owned  railroad  and  state  bonds 
on  special  deposit  in  the  Citizens'  Bank  of 
Raleigh.  She  also  had  one  thousand  dol- 
lars on  deposit  there.  She  also  owned  stock 
in  the  Merchants' and  Farmers9  Bank  of 
Charlotte,  but  none  in  the  Citizens'  Bank. 
She  bequeathed  "  bank  stock  "  in  both  said 
banks,  and  in  a  subsequent  clause  disposed 
of  the  one  thousand  dollars.  Held,  that  the 
railroad  and  state  bonds  passed  under  the 
description  of  "bank  stock."  Clark  v.  At* 
Una,  47  R.  538. 

5.  What  title  or  interest  passes,  gen- 
erally. —  A  bequest  to  the  wife,  of  the  use 
and  improvement  of  personal  property  dur- 
ing her  widowhood,  is  an  absolute  gift  of  the 
property,  when  there  is  no  limitation  over  by 
way  of  remainder.    Smith  v.  Gates,  1  D.  89. 

Where  words  in  a  will  would  create  an 
estate-tail  in  lands,  the  same  words  in  a 
bequest  of  chattels  will  carry  the  absolute 
estate.  Swain  v.  Rascoe,  38  D.  720;  Duncan 
t.  Martin,  27  D.  525. 

There  is  an  exception  where,  to  words  of 
limitation  in  personal  bequests,  there  is 
added,  "executors,  administrators,  and  as* 
signs,"  or  "equally  to  be  divided,"  or  other 
similar  words  of  limitation.  Swain  v.  Rascoe, 
38  D.  720. 

A  bequest  of  the  interest  or  produce  of  a 
fund  to  a  legatee,  or  in  trust  for  him,  without 
any  limitation  as  to  continuance,  bequeaths 
also  the  principal.     Craft  v.  Snook,  78  D.  94. 

0.  What  legacies  are  vested. —A  legacy 
is  vested  if  the  time  of  payment  is  merely 
postponed,  and  it  appears  to  be  the  testa- 
tor's intention  that  his  bounty  shall  im- 
mediately attach;  otherwise  if  the  time  is 
annexed  to  the  substanoe  of  the  gift.  Fur* 
mess  v.  Fox,  48  D.  593. 

A  devise  to  a  niece  of  four  thousand 
pounds,  to  be  paid  to  her  one  year  after 
marriage,  and  in  the  mean  time  to  remain  in 
the  executor's  hands,  he  paying  interest  for 
the  same,  is  not  a  marriage  portion,  but  a 
vested  legacy;  and  a  payment  to  such  legatee 
by  the  executor  on  tier  arriving  at  age  is 
good,  though  it  is  not  a  year  after  marriage. 
Boone  v.  Sxnkler,  1  D.  622. 

A  devise  to  trustees,  after  the  wife's  death, 
or  in  case  she  should  marry,  to  sell  land  and 
divide  the  money  among  the  testator's  chil- 
dren, when  they  severally  attained  the  age 
of  twenty-one,  or  were  married,  gives  a 
vested  legacy  to  a  child  who  attained  the 
age  of  twenty-one,  married,  and  died  intes- 
tate, without  issue,  in  the  widow's  lifetime, 
she  not  having  married  again.  Price  v. 
WaOcins,  1  D.  222. 

A  legacy  payable  in  installments  after  the 
legatee  arrives  at  the  age  of  eighteen,  and  in 
she   dies  before  attaining  the  age  of 


twenty-one  years,  unmarried,  or  without 
lawful  issue,  then,  or  in  either  case,  over,  is 
vested  absolutely  in  the  legatee  upon  her  ar- 
riving at  the  age  of  twenty-one,  although 
she  died  soon  after  without  issue.  ScoU  v. 
Price,  7  D.  629. 

A  vested  legacy  is  given  by  a  bequest  of 
the  interest  of  a  sum  to  the  testator's  wife 
for  life,  and  after  her  death  giving  the  prin- 
cipal to  the  testator's  children  "or  their 
heirs,"  to  be  divided  equally,  and  on  the 
death  of  one  of  the  children,  living  the  wife, 
his  share,  at  her  death,  goes  to  his  personal 
representative.     King  v.  King,  37  D.  459. 

A  vested  legacy  is  given  where  a  testator, 
after  providing  for  the  sale  of  his  estate, 
directs  as  follows:  "  The  net  proceeds  of  my 
estate,  heretofore  ordered  by  me  to  be  dis- 
posed of,  shall  be  equally  divided  between 
my  remaining  children,  share  and  share 
alike,  and  at  toe  times  of  their  severally  ar- 
riving at  the  age  of  twenty-one  years  ";.  and 
the  husband  and  administrator  of  a  daugh- 
ter who  dies  under  age,  without  issue,  is 
entitled  to  her  share.  Heed  v.  Buckley,  40 
D.  531. 

The  word  "  heirs  "  means  legal  represent- 
atives, and  makes  a  legacy  vested  in  cases 
where  it  would  otherwise  be  contingent.  IK 

The  interest  of  legatees  is  vested  and  as- 
signable where  the  testator  bequeaths  them 
certain  stock,  "to  remain  unsold,*' and  the 
dividend  from  it  to  be  equally  divided  among 
them.     Manning  v.  Craig,  41  D.  739. 

Chancery  will  aid  in  carrying  out  testa- 
tor's intent,  and  to  save  the  fund  from  loss 
or  great  depreciation,  may  change  its  mode 
of  enjoyment.     lb. 

A  legacy  is  vested  which  is  given  to  a 
legatee,  "if  he  shall  arrive  to  the  age  of 
twenty-one  years,  then  to  be  paid  over  to 
him,"  especially  where  the  rest  of  the  estate 
is  devised  without  limitation  over  as  to  the 
legacy,  and  the  executor,  having  paid  the 
legacy  to  the  legatee's  guardian,  cannot  re 
cover  it  back  on  the  death  of  the  legatee 
under  age.  Fumes*  v.  Fox,  48  D.  593;  Rob- 
ert's Appeal,  98  D.  312. 

Where  a  testator  directed  that  one  thou- 
sand dollars  should  be  invested  out  of  his 
estate,  the  income  to  be  applied  to  the  sup* 

Sort  and  education  of  his  nephew  until  he 
ecame  of  age,  and  in  case  he  lived  to  that 
age  he  was  to  get  the  principal,  and  where 
there  was  no  bequest  over,  the  legacy  to  the 
nephew  was  a  vested  one,  and  upon  his  death 
before  coming  of  age  it  passed  to  his  heirs. 
RolyerVs  Appeal,  98  IX  312. 

It  is  evidence  of  intent  to  vest  a  legacy, 
when  the  testator  in  other  cases  limited  the 
vesting  of  legacies  to  other  persons,  by 
proper  provisions,  and  failed  to  make  such 
provisions  in  this  case.     lb. 

A  testator  bequeathed  the  bulk  of  a  large 
estate  to  his  sons,  and  made  them  his  exec- 
utors; he  left  a  legacy  of  three  thousand 
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pound*  to  his  daughter,  to  be  paid  on  the  day 
of  her  marriage,  or  on  attaining  twenty -one 
years  of  age,  the  interest  of  which  was  to  be 
paid  annually.  If  she  died  under  age,  or 
without  issue,  the  legacy  was  then  given 
over  to  the  sons.  The  sons  qualifi  *d  as  ex- 
ecutors, and  possessed  themselves  of  the 
whole  estate.  The  court  had  several  times 
allowed  part  of  the  interest  to  provide  for 
her  maintenance  during  infancy.*  She  mar- 
ried at  the  age  of  eighteen,  and  was  not  of 
age  at  the  time  the  suit  was  brought  by  her- 
self and  husband  for  the  payment  of  the 
legacy.  The  court  held  that  the  legacy 
should  be  paid  immediately.  Bowks  v. 
Drayton,  1  D.  689. 

A  devise  of  lands  was  made  to  a  second 
son  and  his  heirs,  subject  to  the  payment 
to  a  daughter,  of  £300,  after  the  expira- 
tion of  a  lease  on  the  land,  and  £160  within 
the  three  months  after  the  death  of  the  tes- 
tator's wife,  to  whom  an  annuity  of  £27  per 
annum  was  given  out  of  the  lands  during  life. 
The  legacies  were  held  to  be  vested  and  trans- 
missible to  representatives,  though  the 
legatee  died  before  the  time  of  payment. 
Stone  v.  Massey,  1  D.  34*. 

A  testator  directed  his  lands  to  be  sold 
after  his  wife's  death,  and  the  proceeds  to 
be  divided  among  his  children.  One  of  the 
children  died  before  the  mother.  Held,  that 
the  legacy  became  vested,  and  the  husband 
of  the  child  so  dying  became  entitled  to  the 
legacy,  as  the  administrator  of  his  wife. 
Fairly  v.  Kline,  4  D.  414. 

7.  What  legacies  are  contingent.  — 
A  bequest  of  pergonal ty  to  the  testator's  son 
for  life,  and  then  to  the  lather's  son,  if  he 
have  one  living  at  his  death,  otherwise  to 
the  testator's  two  grandsons  on  their  attain- 
ing their  majority  and  assuming  the  testa- 
tor's name,  does  not  vest  in  the  latter  on  the 
first  taker's  death  without  issue  before  the 
conditions  are  performed,  but  is  contingent. 
Dayton  v.  Orimte,  24  D.  419. 

Contingent  legatees  are  not  entitled  to  the 
interest  or  profits  of  the  legacy  as  main- 
tenance, before  it  becomes  vested,  in  such  a 
case.     lb. 

The  estate  of  each  legatee  is  absolute,  but 
defeasible  on  a  contingency  of  his  dving 
without  issue,  leaving  one  or  more  of  his 
brothers  surviving,    where  a    testator    be- 

?[unathed  the  remainder  of  his  estate  to  his 
our  sons,  "  to  them  and  their  heirs  forever,*' 
but  "  if  either  of  my  sons  should  die  without 
issue,  his  part  shall  be  equally  divided  be- 
tween the  survivors  ";  ana  a  son  who  died 
leaving  issue  has  no  interest  which  his  ad- 
ministrator can  claim  in  the  share  of  his 
only  surviving  brother,  who  afterwards  died 
without  issue.    Loiory  v.  0* Bryan,  57  D.  727. 

8.  Assent  of  personal  representa- 
tion. *  —  Every  legatee,  whether  general  or 

•  Assent  of  executor,  when  necessary,  see  note, 
80  D.  485-480. 


special,  and  whether  of  chattels,  real  or  per- 
sonal, must  obtain  the  executor's  assent  to 
the  legacy  before  his  title  as  legatee  can  be 
complete  and  perfect.  Crist  v.  Crist,  50  D. 
481. 

If  a  legatee  takes  possession  of  a  thing 
bequeathed  him,  without  the  assent  of  the 
executor,  the  latter  may  maintain  an  action 
of  trespass  or  trover  against  him.    IK 

If  an  executor  refuse  his  assent  to  a  legacy 
without  cause,  the  legatee  is  entitled  to  re- 
lief in  equity,    lb. 

Formal  assent  of  the  executor  to  a  legacy 
is  unnecessary  in  equity,  and  need  not  be 
averred  in  an  action  by  a  remainderman  to 
recover  possession  of  the  legacy.  Bvfford  v. 
HolHmaru  60  D.  223. 

Upon  the  assent  of  an  executor  to  a  leg- 
acy, there  arises  a  contract,  express  or  im- 
plied, upon  sufficient  consideration  to  pay 
the  legacy  to  the  legatee.  It  is  such  a  con- 
tract as  is  protected  by  the  constitution 
from  being  impaired  by  legislation;  but  it, 
like  other  classes  of  contracts,  owing  to 
special  circumstances  and  considerations, 
can  only  be  enforced  in  equity.  Dunham  v. 
Et/ord,  94  D.  162. 

A  legatee  may  sue  for  and  recover  at  law 
the  legacy  bequeathed  him,  without  show- 
ing the  assent  of  the  executor  to  such  legacy, 
in  Mississippi,  by  statutory  provision,  nor* 
ten  v.  Howard,  41  D.  607. 

9.  General  and  specific  legacies*.*  — 
A  general  legacy  is  one  so  given  as  not  to 
amount  to  a  bequest  of  a  particular  thing  or 
money,  distinguished  from  all  others  of  the 
same  kind.     Chase  v.  Lockerman,  35  D.  277. 

A  specific  legacy  is  a  bequest  of  a  specific 
part  of  the  testator's  personal  estate,  dis- 
tinguished from  all  other  parts  of  the  same 
kind.     lb. 

On  failure  of  a  fund  out  of  which  a  specifie 
legacy  is  payable,  the  legatee  is  not  entitled 
to  any  other  part  of  the  estate,     lb. 

Specific  legacies  are  to  be-  preferred  to 
general  or  pecuniary  legacies.  Oallego  ▼. 
AuyOeneral,  24  D.  650. 

Testator's  intention  is  generally  not  taken 
into  account  in  determining  the  existence  of  a 
specific  legacy  at  the  time  of  his  death. 
Blackstone  v.  Blackstone,  27  D.  359. 

Specific  legatees  are  entitled  to  have  the 
assets  descended  to  the  heir  marshaled,  but 
not  so  as  to  interfere  with  lands  devised,  un- 
less devised  subject  to  the  payment  of  debts. 
Cltase  v.  Lockerman,  35  D.  277. 

A  bequest  of  the  moneys  to  be  received 
from  a  decree  in  chancery  is  a  specific  legacy. 
It  is  not  liable  to  abate  with  the  general 
legacies;  and  the  legatees  have  the  right  to 
demand  and  receive  it  as  soon  as  it  is  paid 
to  the  executors.     lb, 

A  bequest  of  personal  property  will  not 
be  held  specific  merely  because  it  is  com- 

~~*  Demonstrative,  general,  and  speeificJegacies, 
note,  11  I>.  46*470, 
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trined  with  a  deviae  of  land.     Healey  v.  Top- 
pan,  86  D.  159. 

10.  Conditional  legacies.*  — If  per- 
sonal property  is  bequeathed  upon  a  condi- 
tion which,  before  the  time  of  performance, 
becomes  impossible  to  be  performed,  the 
property  vests  in  the  legatee  upon  the  death 
of  the  testator,  unless  it  appears  that  the 
performance  of  the  condition  was  the  sole 
motive  for  the  making  of  the  bequest.  Nun* 
nery  v.  Carter,  78  D.  231. 

Personal  property  was  bequeathed  to  a  son 
on  condition  that  he  take  care  of  his  mother 
during  her  lifetime.  Held,  to  be  a  condi- 
tion subsequent,  and  the  title  vested  in  the 
legatee,  to  be  divested  upon  his  failure  to 
take  care  of  his  mother.  It  was  a  continu- 
ing duty.     lb. 

A  condition  that  legatee  shall  not  dispute 
or  contest  will  on  penalty  of  forfeiting  his 
legacy  is  void,  and  cannot  result  in  such  for- 
feiture, unless  the  testator  provides  that  the 
legacy  shall  go  to  another  person  on  breach 
of  the  condition.  A  will  provided  that  if 
"  any  of  the  legatees  under  this  will  com- 
plain, or  express  any  dissatisfaction  with 
any  disposition  of  my  estate  herein  made,  I 
direct  and  empower  my  executors,  in  their 
discretion,  to  revoke  any  and  all  legacies  " 
of  such  complaining  legatees.  Held,  that 
this  discretionary  power  could  not  be  exer- 
cised by  the  acting  executor,  though  the 
other  two  had  renounced  the  office  of  exec- 
utor, and  failed  to  qualify.  Mallet  v.  Smii/i, 
60  D.  107. 

A  will  contained  bequests  to  certain  lega- 
tees, after  which  this  clause  followed:  "I 
hereby  appoint  N.  trustee,  to  take  and  keep 
the  above  legacies,  the  income  of  which  he 
shall  appropriate  to  their  comfort  so  long  as 
they  live.  After  their  decease,  what  remains 
I  bequeath  to  the  above  trustee."  Held, 
that  the  remainder  to  N.  was  conditional  on 
his  accepting  the  trust.  Kirkland  v.  Narra- 
more,  7  R.  497. 

A  testator  provided  that  his  daughter 
should  have  sixteen  thousand  dollars  at  ma- 

{'ority,  or  marriage  before  with  consent  of 
ler  mother  and  executors;  and  in  case  of 
marrying  against  such  consent  she  was  to 
have  but  five  thousand  dollars.  The  land 
was  charged  with  the  payment.  There  was 
no  gift  over,  and  there  was  not  enough  per- 
sonalty to  pay  even  five  thousand  dollars. 
The  daughter  married  at  eighteen,  with  con- 
sent of  the  sole  executor,  but  without  con- 
sent of  the  mother.  Held,  a  breach  of  the 
condition,  and  that  the  condition  was  valid; 
and  that  the  legacy  was  forfeited  save  as  to 
the  five  thousand  dollars.  Hogan  v.  Curtin, 
42  R.  244. 

11.  Legacies  to  a  class.  —  Persons 
born  after  the  death  of  testator  cannot  take 
under  a  legacy  to  a  class,  unless  there  is  a 

•  When  a  legacy  will  vest  notwithstanding  fell- 
are  to  perform  conditions,  see  note,  78  D.  2S4-2S6. 


fixed  period  for  the  distribution.  Where 
the  period  is  indefinite,  only  those  in  esttt  at 
the  testator's  death  can  take.  Myers  v. 
Muers,  16  D.  648. 

Nor  will  a  future  definite  time  for  dis- 
tribution be  inferred  from  directions  regard- 
ing the  falling  in  of  an  inconsiderable  life 
estate  of  a  legatee;  nor  will  the  arrival  of 
the  legatee  at  the  age  of  twenty-one  years 
be  considered  the  period  for  distribution 
simply  from  the  provision  in  the  will  rela- 
tive to  his  education.     lb. 

Bequest  to  the  children  of  A  B  as  a  class 
embraces  those  who  are  born  or  begotten  at 
the  death  of  the  testator.  Collin  v.  Collin, 
45  D.  420. 

Under  a  bequest  by  testator  to  his  grand- 
children,  to  be  paid  and  distributed  to  them 
as  follows:  To  be  vested  in  good  securities, 
and  to  be  paid  to  them  severally  as  they  ar- 
rive at  the  age  of  twenty-one  years,  in  equal 
shares,— all  his  grandchildren  in  esse  at  the 
time  of  his  death,  and  no  others,  are  bene- 
ficiaries,    lb. 

If  distribution  is  to  be  made  among  a  class, 
upon  some  contingency  or  at  some  time  sub- 
sequent to  the  testator *s  decease,  then  those, 
and  those  only,  who  belong  to  the  class  when 
such  time  or  contingency  arrives,  are  enti- 
tled to  share  in  the  distribution,     lb. 

If  a  present  bequest  to  a  class  is  made  of  a 
fund  to  be  distributed  subsequent  to  testa- 
tor's death,  those  in  esse  at  such  death  take 
vested  interests,  subject  to  open  and  let  in 
others  who  come  into  being  and  belong  te 
the  class  when  the  time  for  distribution  ar» 
rives,     lb. 

Under  a  bequest  to  a  class,  to  be  divided 
equally  among  them  when  they  arrive  at 
twenty-one  years  of  age,  or  when  they  marry, 
only  tnose  who  are  begotten  when  the  eldest 
reaches  that  age,  or  when  the  first  marries, 
are  entitled  to  participate  in  the  bequest. 
lb. 

Bequest  to  "  all  the  children  "  of  a  person 
named,  equally,  "  when  they  shall  severally 
attain  "  a  certain  age,  inures  to  all  children 
born  before  the  first  child  attains  that  age, 
though  after  the  testator  s  death,  but  not 
afterwards.     Huf/bard  v.  Lloyd,  53  D.  55. 

Where  death  of  legatee  is  spoken  of  as  an 
uncertain  event,  whether  in  case  of  survivor- 
ship or  in  that  of  a  bequest  to  one  person 
with  a  limitation  over,  it  can  be  so  only  in 
reference  to  some  other  event,  and  the  death 
of  the  testator  must  of  necessity  be  assumed 
as  the  event  referred  to,  when  no  other  is 
mentioned  in  the  will.  Vow  v.  Freeman,  69 
D.  734. 

Where  property  is  bequeathed  to  two  or 
more  persons  immediately  as  tenants  in  com- 
mon, with  a  remainder  over  to  the  survivors, 
the  survivorship  will,  unless  the  contrary 
appear,  relate  to  the  time  of  the  testator  s 
death,  and  those  surviving  him  will  take  ab- 
solutely,   AlUer,  if  it  appear  that  the  tea. 
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tator  referred  to  a  survivorship  among  the 
legatees.    lb. 

Special  circumstances  will  prevent  appli- 
cation of  general  rule,  which,  in  immediate 
bequests,  refers  the  contingent  terms  in 
which  the  death  of  the  legatee  is  spoken  of 
to  the  event  of  the  testator's  death;  partic- 
ularly when  such  special  circumstances  are 
attended  by  words  indicating  that  the  testa- 
tor referred  to  a  survivorship  to  take  place 
between  legatees  after  his  death.     76. 

Where  the  testator  gave  a  joint  estate  for 
life  to  his  mother  and  sister,  with  an  absolute 
estate  to  the  survivor,  expressed  a  belief 
that  he  would  soon  die,  that  these  two  ob- 
jects of  his  bounty  would  survive  him,  ap- 
pointed them  his  executrixes,  gave  them 
minute  instructions  as  to  the  management  of 
the  estate  and  selection  of  agents,  advised  as 
to  their  place  of  residence,  and  cautioned 
them  against  imposition,  —  held,  that  the 
testator  meant  to  give  the  property  to  the 
survivor  of  the  two  who  should  become  so 
by  the  death  of  one  of  them  after  his  death. 
lb. 

Bequest  of  a  ram  of  money  to  be  invested  in 
land,  of  which  the  rents  and  profits  are  to  be 
applied  to  the  use  of  certain  beneficiaries 
during  fifteen  years,  and  the  land  then  to  be 
•old,  and  the  proceeds  divided  amongst  the 
same  persons,  is  void,  because  it  contem- 
plates a  trust  which  would  unlawfully  sus- 
Smd  the  power  of  alienation.  Btthnan  v. 
omor,  80  D.  269. 

Bequest  leaving  a  sum  not  exceeding  a  cer- 
tain limit  in  the  discretion  of  executors  who 
have  renounced  wholly  fails,  because  the 
amount  is  unascertained;  and  the  gift  cannot 
be  sustained  as  a  pecuniary  legacy  by  disre- 
garding directions  (void  because  they  unlaw- 
fully suspend  the  power  of  alienation)  to 
convert  such  money  into  land,  apply  the 
proceeds  for  fifteen  years  to  the  benefit  of 
certain  persons,  and  then  reconvert  it  into 
money,  and  divide  it  among  the  same  per- 
sons,   lb. 

19.  Survivorship. —-The  interest  taken 
on  a  bequest  to  testator's  four  daughters,  of 
certain  slaves,  with  a  limitation  that  in  case 
either  of  the  daughters  "  should  die  without 
lawful  issue,  then  in  that  case  the  survivors 
or  survivor  shall  have  all  the  said  negroes 
and  their  increase  forever, "is  a  vested  inter- 
est in  the  slaves,  subject  to  be  divested  upon 
one  of  the  legatees  dying  without  leaving 
issue,  and  is  to  go  over  as  long  as  there  is 
one  or  more  of  them  who  could  take  by  sur- 
vivorship.    Spruill  v.  Moore,  49  D.  428. 

Limitation  over  in  case  legatee  die  "  with- 
out lawful  issue  "  must  be  interpreted  as  one 
to  take  effect  upon  the  death  of  the  party 
without  leaving  issue  living  at  the  death, 
unless  the  contrary  be  plainly  declared  in 
the  wilL     lb. 

The  interest  taken  under  a  legacy  where  a 
testator  bequeaths  slaves  to  his  four  daugh- 


ters, with  a  limitation  that  in  case  either  of 
the  daughters  "  should  die  without  lawful 
issue,  then  in  that  case  the  survivors  or  sur- 
vivor shall  hare  all  the  said  negroes  and  their 
increase  forever,"  by  a  daughter  who  dies, 
leaving  issue  after  the  death  of  another 
daughter  unmarried,  is  the  share  given  her 
by  the  will,  and  one  third  of  the  share  of  the 
daughter  who  died;  bat  her  issue  has  no  in- 
terest in  the  share  of  a  daughter  subse- 
quently dying  without  issue.    lb. 

Survivorship  continues  in  such  a  cam, 
both  as  to  the  original  shares  and  the  ac- 
crued shares,  until  a  sole  survivorship  hap- 
pens; and  the  daughter  last  surviving  takes 
Doth  the  original  and  accrued  shares  of  the 
third  daughter,  who  died  without  leaving 
lawful  issue,  to  the  exclusion  of  the  issue  of 
the  second  daughter,  who  died  previously. 
lb. 

If  legacies  be  given  to  three  or  more  per- 
sons as  tenants  in  common,  in  distinct  shares, 
with  a  limitation  over  to  the  survivors  upon 
the  death  of  any  of  them  under  age,  or  with- 
out leaving  issue,  and  two  of  them  die,  then, 
as  a  general  rule,  only  the  original  share  of 
the  one  dying  last  goes  over;  but  if  the  tes- 
tator so  intends,  the  accrued'  as  well  as  the 
original  share  goes  over,  and  this  would  be 
so  where  the  testator  bequeaths  negroes  to 
his  four  daughters,  with  a  limitation  that  in 
case  of  the  death  of  anv  of  them  without 
issue,  the  survivors  shall  have  "all"  the 
negroes  and  their  increase.    lb. 

Legatees  may  still  hold  by  joint  tenancy 
in  North  Carolina,  though  the  incident  of 
survivorship  was  abolished  by  the  'act  of 
1784:  8ee  1  R.  &,  c  43,  sec.  2;  Rev.  Code, 
o,  43,  sec.  2.     Vats  v.  Freeman,  09  D.  734. 

13.  Taking  per  stirpes  or  per  capita. 
—  Where  a  testator  bequeaths  a  residue  of 
personalty,  to  be  equally  divided  among 
certain  persons  named  in  the  will,  and  the 
children  of  his  deceased  children,  and  the 
children  of  his  son  then  living,  all  the  leg- 
atees take  per  capita,  and  not  per  stirpes. 
Bryant  v.  Scott,  28  D.  590. 

Where  a  bequest  of  personal  property  is 
made  to  heirs  simply,  they  take  m  the  pro* 
portions  prescribed  by  the  statute  of  distri- 
butions. If  the  testator  directs  that  the 
property  be  equally  divided  among  the  heirs, 
the  division  must  be  ner  capita.  TcmpUUm 
v.  Walker,  55  D.  646. ' 

Legatees  or  devisees  take  equal  shares  per 
capita  when  the  testator  designates  them  by 
their  relationship  to  a  living  ancestor.  /ffsJr* 
Appeal,  91  D.  156. 

The  per  stirpes  rule  belongs  properly  to 
statutes  of  distribution,     lb. 

The  application  of  ver  capita  or  per  stirpes 
rule  must  be  controlled  by  the  general  in* 
tention  of  the  testator,    lb. 

Where  a  testator,  after  making  oerteim 
specifio  bequests  and  devises  to  his  children 
and  grandchildren,  directed  the  remainder 
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of  his  movable  estate  to  be  divided  equally 
among  his  surviving  children  and  the  "  heirs  '* 
of  a  deceased  son,  — held,  that  the  children 
of  the  deceased  took  per  stirpes,  and  not  per 
capUa,  Roome  v.  Counter,  10  D.  390.  8.  P., 
Collier  v.  Collier,  55  D.  653. 

14.  Lapsed  legacies.*— The  general 
rule  is,  that  legacies  chargeable  on  land,  and 
payable  fa  futuro,  are  not  vested,  and  lapse 
upon  the  legatee's  death  before  the  day  of 
payment.     Birdsali  v.  Hewlett,  19  D.  392. 

Where  land  is  devised  upon  the  express 
condition  of  the  payment  of  a  legacy,  the 
time  of  payment  being  postponed  for  the 
benefit  of  the  estate,  with  on  t  reference  to 
circumstances  relating  to  the  legatee,  the 
legacy  vests  upon  the  testator's  death,  and 
does  not  lapse  upon  the  death  of  the  legatee 
before  the  time  of  payment.    lb. 

Legacies  payable  out  of  personalty  differ 
from  legacies  payable  out  of  the  realty,  in 
that  the  latter,  on  the  death  of  the  legatee 
before  the  day  of  payment,  lapse  and  merge 
in  the  land  for  the  benefit  of  the  heir,  while 
the  former  would  be  transmissible  to  the 
legatee's  personal  representatives.  Spence  v. 
Rohins,  26  D.  587. 

Where  a  legacy  or  devise  of  a  residuary 
bequest  is  given  to  two  or  more  persons  by 
name  as  tenants  in  common,  or  in  severalty, 
or  to  be  divided  among  them,  share  and  share 
alike,  without  any  words  indicating  an  in- 
tention  of  the  testator  to  give  the  same  over 
to  the  survivors,  the  shares  of  such  persons 
respectively  will  become  lapsed  by  the  death 
of  the  legatee  or  devisee  in  the  lifetime  of 
the  testator;' or,  under  the  revised  statutes, 
will  go  to  their  children  or  descendants,  if 
they  are  descendants  of  the  testator.  Mowatt 
v.  Uarow,  32  D.  641. 

A  condition  is  implied  in  a  legacy  that  the 
legatee  shall  survive  the  testator.  Comfort 
t.  Mather,  37  D.  523. 

A  legacy  is  lapsed  by  death  of  legatee  dur- 
ing the  lifetime  of  testator,    lb. 

Testator's  knowledge  of  death  of  legatee 
is  immaterial,  if  he  made  no  alteration  of  his 
will  thereafter,  although  he  may  have  in- 
tended that  the  children  of  the  legatee 
should  take.    lb. 

A  legacy  is  not  lapsed  by  death  of  legatee 
before  the  death  of  the  testator,  when  the 
income  of  the  property  only  is  bequeathed 
to  the  legatee,  and  the  principal  is  given  to 
others  in  trust  on  his  death.  Morton  v.  Bar* 
rett,  39  D.  575. 

Where  two  of  the  devisees  under  a  will 
die  before  the  testator,  their  legacies  do  not 
go  to  their  heirs,  but  are  lapsed,  and  descend 
as  undisposed  of  assets  to  the  distributees 
or  next  of  kin  of  the  deceased.  Cureton  v. 
Maseeg,  94  D.  152. 

A  husband  bequeathed  certain  slaves  to 
his  wife  for  life,  and  after  her  death,  to  his 

*  Lapie  of,  by  death  of  beneficiary  before  tes- 
tetor,  see  note,  M  D.  Ifit-Wi 


nephews.  Held,  that  by  the  death  of  one 
of  the  nephews  in  the  lifetime  of  the  wife 
his  legacy  did  not  lapse,  but  descended  to  his 
heir  at  law.  Coleman  v.  Hutchenson,  6  D.  649. 
Lapsed  legacies,  doctrine  of,  discussed  by 
the  chancellor.  Helm*  v.  Frandseus,  20  D. 
402. 

15.  Legacy  to  debtor.  —  The  leg%l  pre- 
sumption of  intention  not  to  discharge  a 
debt,  which  arises  from  a  naks,d  legacy  be- 
ing given  to  the  debtor,  may  be  rebutted  by 
extrmsio  proof,  and  as  this  presumption  may 
be  removed  by  parol  evidence,  so  it  may  be 
restored  by  the  same  kind  of  evidence;  there- 
fore, parol  proof  of  the  testator's  intention 
to  release  the  debt  constitutes  a  good  defense 
to  an  action  brought  by  the  executor  to  re- 
cover it.     ZeigUr  v.  Eckert,  47  D.  428. 

A  bequest  of  a  debt  due  from  the  legatee 
to  the  testator  is  subject  to  the  debts  of  the 
testator,  and  the  legatee  shares  in  the  re- 
siduary fund.     Cole  v.  Covington,  41  R.  458. 

In  an  action  brought  by  A  against  an  ex- 
ecutor for  a  legacy,  the  defendant  offered  in 
evidence  an  account,  and  certain  bonds 
which  bad  been  paid  and  canceled  by  the 
testator,  on  which  there  was  an  indorsement 
by  the  testator  that  by  agreement  between 
A  and  B  they  were  to  be  charged  to  the 
account  of  A,  and  the  bonds  were  for  that 
reason  canceled.  The  indorsement  was 
prior  to  the  date  of  the  wilL  Held,  that 
the  account  and  indorsement  made  on  the 
bonds  were  not  sufficient  evidence  to  sup- 
port the  debt  set  up  against  A  by  the  exec- 
utor, and  that  if  the  debt  had  been  proved, 
it  would  not  have  been  released  or  extin- 
guished by  the  legacy.  Rickets  v.  Livingston, 
1  D.  158. 

16.  Legacy  to  creditor.  —A  bequest 
to  a  creditor  upon  a  bond  for  a  sum  of  money 
less  than  the  amount  of  the  bond,  together 
with  certain  specific  articles,  with  a  devise 
over  of  the  residue  of  the  property  after 
payment  of  debts  and  legacies,  will  not  op- 
erate as  a  satisfaction  of  the  bond  debt. 
Strong  v.  Williams,  7  D.  81. 

A  legacy  by  a  debtor  to  his  creditor  will 
not  constitute  a  satisfaction  of  the  debt, 
when  the  same  consists  of  an  unliquidated 
money  demand,  due  at  the  time  of  the  tes- 
tator's death,  and  the  legacy  is  of  specific 
chattels,  and  money  payable'  twelve  months 
after  the  will  was  recorded,  or  when  the  will 
contains  directions  for  the  payment  of  debts. 
Chud  v.  Clinkinbeard,  48  D.  397. 

Parol  .evidence  of  a  testator's  intention, 
to  the  effect  that  a  given  legacy  was  meant 
as  a  satisfaction  of  an  existing  debt,  is  inad- 
missible, where  no  presumption  of  satisfac- 
tion is  created  by  the  provisions  of  the  wilL 
lb. 

Presumption  that  a  debt  is  satisfied  by  a 
legacy  to  the  creditor  from  the  debtor  is  an 
equitable  and  not  a  legal  presumption,  and 
|  only  available  in  a  court  of  equity.    76. 
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A  testator  being  indebted  to  his  two  sons, 
B.  and  C.f  in  the  sum  of  throe  hundred  and 
fifty  pounds,  made  his  will,  in  which  he  can- 
celed debts  amounting  to  more  than  ten 
thousand  dollars,  due  to  him  from  B.,  whom 
he  had  previously  advanced  to  the  amount 
of  six  thousand  dollars,  and  then  gave  him 
five  hundred  dollars,  and  no  more.  To  C. 
he  gave  some  small  specific  legacies,  and  one 
fourth  the  residue  of  his  estate,  which  he 
directed  to  be  equally  divided  between  his 
wife,  his  son  C,  and  his  two  daughters, 
after  certain  legacies  to  his  wife,  his  daugh- 
ters, and  other  persons.  He  died,  leaving  a 
small  real  estate  and  a  large  amount  of  per- 
sonal property,  held,  that  the  debt  from 
the  testator  to  his  sons  was  not  extinguished 
by  the  provisions  of  the  will.  Byrne  v. 
Byrne,  6  D.  641. 

A  testator  wait  indebted  to  his  adopted 
daughter  in  an  unliquidated  amount  for 
services.  By  his  will  he  provided  legacies 
for  her  and  her  daughter  ••  after  payment  of 
debts,"  to  a  less  amount  than  the  value  of 
the  services.  Held,  that  evidence  was  inad- 
missible to  show  his  declarations  that  the 
legacies  were  intended  as  compensation  for 
the  services,  and  that  there  was  no  presump- 
tion to  that  effect  Reynolds  v.  Robinson,  37 
R.  555. 

17.  Besiduary  legatees,  --The  amount 
of  a  residuary  legacy  cannot  be  ascertained 
by  auditors  appointed  under  the  statute. 
Am  v.  Drtxsbach,  21  D.  447. 

Legatee's  remedy  in  such  a  case  is  to  com- 
pel the  executors  to  a  settlement  in  the  or- 
phans' court,  and  thus  ascertain  the  amount, 
or  bring  account  render,  thus  compelling  a 
statement  of  all  assets.    lb. 

A  residuary  bequest,  if  given  "subject 
to"  payment  of  an  annuity  to  another  for 
life,  is  charged  with  the  annuity;  and  before 
the  property  is  deliverd  to  the  legatee,  the 
executors  should  set  apart  an  amount  suf- 
ficient to  meet  the  annuity  from  the  income* 
Healey  v.  Toppan,  86  D.  159. 

18.  Annuities.  — An  annuity  is  charged 
upon  the  whole  estate  not  specifically  de- 
vised or  bequeathed.  Trent  v.  Trent,  9  D. 
594. 

An  annuity  given  by  will,  payable  quar- 
terly, is  not  apportionable,  where  the  annu- 
itant dies  before  the  expiration  of  any  quarter, 
reckoning  the  first  quarter  as  beginning  the 
day  after  the  testator  death,  and  the  annu- 
itant's representatives  cannot  recover  a  pro- 
portionate part  for  the  unexpired,  quarter. 
Wiggin  v.  SweU,  39  D.  716. 

Diminution  of  a  trust  fund  set  apart  for 
legatee  falls  upon  her,  and  not  upon  the 
testator's  estate,  where  a  stated  sum  is  be- 
queathed to  be  held  in  trust  by  the  executors, 
the  income,  without  diminution  of  the  prin- 
cipal, to  be  paid  to  the  legatee  quarterly 
until  her  decease,  the  whole  fund  then  to  be 
the  property  of  her  children,  where  the  sum 
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specified  is  set  apart  by  the  executors,  and 
invested  in  good  faith.  Hubbard  v.  Lloyd, 
53  D.  55. 

A  provision  in  a  will  for  the  payment  of 
"five  hundred  dollars  per  year  for  ten  years 
to  "  B.,  in  equal  quarterly  installments,  is  an 
annuity  contingent  on  B/a  life,  and  not  a 
legacy  of  five  thousand  dollars  payable  in 
installments.     Bates  v.  Barry,  28  R.  207. 

A  testator  devised  an  annuity  to  his  wife 
"during  her  widowhood  and  life."  This 
was  field  to  cease  upon  her  marriage,  by  the 
testator  s  intention,  but  that  such  intention 
being  m  terrortm  in  restraint  of  marriage, 
and  against  the  policy  of  the  law,  it  had  ne 
effect,  and  the  wife  was  entitled  to  the  an- 
nuity during  her  life,  notwithstanding  she 
married  again,  as  the  annuity  was  not  ex- 
pressly devised  over,  except  to  the  residuary 
legatee,  who  was  the  heir  at  law.  Parsons 
v.  Window,  4  D.  107. 

A  testator  devised  his  real  and  personal 
estate  to  his  two  sons  for  life,  giving  his  wife 
an  annuity  of  fifty  dollars  during  her  widow- 
hood, directing  his  said  sons  to  pay  such 
annuity  so  long  as  she  should  continue  his 
widow,  and  which  annuity  was  to  be  in  lies 
of  dower.  The  devisees  took  possession  of 
the  estate,  paid  the  widow  on  account  of  the 
annuity  seventy-five  dollars,  and  thereafter 
refused  to  pay  her  more.  They  were  held 
liable  to  pay  her  the  annuity,  for  the  accept- 
ance of  the  estate  devised,  and  part  payment 
was  equivalent  to  an  express  promise  to  pay. 
Van  Orden  v.  Van  Orden,  6  D.  314. 

The  acceptance  of  the  annuity  by  the 
widow,  under  the  provision  of  the  will,  was 
held  to  bar  her  dower  in  eauity,  and  that 
the  payment  of  part,  and  the  recovery  of 
judgment  for  the  residue  remaining  doe, 
would  be  a  good  plea  in  bar  at  law  to  an  ac- 
tion for  her  dower,  as  it  was  conclusive  evi- 
dence of  an  election.     lb. 

19.  Legacies  for  life,  with  remainder 
over.  —  1.  Validity  and  effect,  generally.  — 
Personal  property  may  be  limited  over  by 
way  of  remainder,  after  a  bequest  of  the  same 
for  life.     Westcott  v.  Cody,  9  D.  306. 

A  bequest  to  a  person  of  certain  personal 
property,  with  the  power  of  disposal,  ve«ts 
the  same  absolutely  in  the  first  legatee,  and 
a  remainder  over  to  another  person  of  what 
remains  of  the  property  at  the  death  of  the 
first  legatee  is  repugnant  to  the  first  estate 
granted,  and  void.  Smith  T.  v.  Bell,  17  D. 
798. 

A  proviso  in  a  bequest  of  personalty,  that 
it  shall  not  be  subject  to  the  debts  or  eon- 
tracts  of  the  legatee,  he  being  of  full  age  and 
competent  to  contract,  but  that  the  sum  shall 
remain  in  his  possession  for  bis  sole  use  dur- 
ing his  life,  with  remainder,  is  void.  Verdier 
v.  Youngblood,  24  D.  417. 

Such  a  life  estate  passes  by  an  assessment, 
under  the  insolvent  debtors  act.     /o. 

Gift  of  a  chattel  for  life,  limitation  over  to 
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a  subsequent  devisee,  is  good,  provided  stioh 
life  estate  be  clearly  expressed;  but  whatever 
will  constitute,  directly  or  constructively, 
in  estate-tail  in  lands  will  pass  an  absolute 
estate  in  personal  property.  Maulding  v. 
8coU9  60  D.  298;  Cleveland  v.  Havens,  78  D. 
90. 

The  estate  vests  absolutely  in  first  taker, 
when  a  sift  is  to  him  and  his  issue,  or  to  him 
and  the  heirs  of  his  body,  and  the  limitation 
over  is  upon  an  indefinite  failure  of  issue. 
Cleveland  v.  Havens,  78  D.  90. 

First  legatee  takes  estate  for  life  only,  and 
limitation  over  is  good  when  the  limitation 
over  is  upon  a  definite  failure  of  issue,  and  it 
is  immaterial  whether  the  gift  be  of  the  sub- 
ject itself  or  only  of  the  use.    lb. 

The  court  will  not  decree  that  a  legacy 
with  limitation  over  vests  absolutely  in  first 
legatee,  upon  a  bill  by  such  legatee  to  obtain  a 
oonstruction  of  the  bequest  in  which  the  ex* 
eoutor  is  made  defendant,  merely  because  the 
executor  consents  to  such  decree;  and  though 
the  real  parties  in  interest,  who  take  under 
the  limitation  over,  and  who  are  also  made 
parties  defendant,  fail  to  appear  and  make 
defense,  the  court  will  not  decree  against 
them  contrary  to  the  clear  right  of  the  case. 
/&.  I 

2.  Rights  o/  Ufe  tenant  —  Where  the  use 
of  money  is  given  by  will  to  a  person  for 
life,  and  then  over,  such  person  is  entitled 
only  to  the  interest  on  such  money,  and  not 
to  the  principal  sum.  Field  v.  Hitchcock,  28 
D.  288.  ! 

The  particular  tenant  of  personalty  cannot 
carry  it  beyond  the  jurisdiction  of  the  court, 
on  a  bemiest  by  a  testator  of  slaves  and  other 
personalty  to  his  granddaughter,  with  the 
limitation  that  the  property  is  to  go  over  if 
she  dies  before  she  arrives  at  the  age  of 
twenty-one.  Braswell  v.  Morehcad,  67  D. 
680. 

Particular  tenant  is  entitled  to  hire  and 
profits  of  the  slaves  until  the  event  happens 
on  which  they  are  limited  over,  on  a  bequest 
by  a  testator  to  his  granddaughter,  with  a 
limitation  that  the  property  is  to  so  over  if 
she  die  before  she  attains  the  age  of  twenty- 
one,    lb. 

If  an  estate  for  life,  with  remainder  over,  is 
given  in  property  consumed  in  use,  it  is  the 
duty  of  the  executor  to  sell  the  property, 
and  to  pay  over  the  interest  to  the  tenant 
for  life;  but  if  the  executor  consents  to  the 
legacy,  and  the  property  remains  in  the 
hands  of  the  life  tenant,  and  an  increase 
takes  place  while  in  the  possession  of  the 
tenant  for  life,  it  belongs  to  him,  and  the  re- 
mainderman is  only  entitled  to  what  remains 
of  the  original  stock.  Saunders  v.  Hough" 
ion,  67  D.  681. 

Bequest  of  fund  to  be  paid  to  legatee,  and 
if  he  die  without  heirs  the  fund  to  go  to 
another,  gives  the  first  legatee  a  present 
vested  interest  in  the  fund,  liable  to  be  di- 


vested upon  the  contingency  of  his  dying 
without  issue.    Rows  v.  White,  84  D.  169. 

General  bequest  of  personal  property  to 
one  person  for  life,  with  remainder  over,  en- 
titles tenant  for  life  to  such  income  on  the 
clear  principal,  during  the  process  of  admin- 
istration, from  the  death  of  the  testator, 
where  no  time  for  the  commencement  of  the 
enjoyment  of  the  income  is  prescribed,  as 
will  make  it  worth  the  same  to  him  annually 
that  it  will  be  worth  to  the  remainderman. 
In  this  case,  five  per  cent  allowed.  Htalen 
v.  Toppan,  86  D.  169. 

Specific  bequest  of  personal  property  to 
one  person  for  life,  with  remainder  over,  is 
an  absolute  gift  to  the  tenant  for  life,  where 
the  property  is  of  such  a  nature  that  it  per- 
ishes in  the  using;  but  if  the  tenant  should 
die  before  it  is  consumed,  whatever  remains 
will  go  to  the  remainderman,  and  not  to  the 
representatives  of  the  tenant,    lb. 

3.  Rights  qf  remainderman.  —  A  legatee  In 
remainder,  after  an  estate  for  life,  may  call 
on  the  legatee  for  life  for  an  inventory  of  the 
property  devised.      WestcoU  v.  Cody,  9  D. 

Legatee  in  remainder  in  case  of  a  specific 
legacy  of  chattels  for  life,  with  remainder 
over,  is  no  longer  entitled,  as  formerly,  to 
call  upon  the  tenant  for  life  for  security  that 
the  chattels  shall  be  forthcoming  after  his 
decease;  but  the  recognized  practice  now  is 
for  an  inventory  to  be  signed  by  the  legatee 
for  life,  and  to  be  deposited  with  the  master 
for  the  benefit  of  all  parties.  Rowe  v.  White, 
84  D.  169;  Healcyv.  Toppan,  86  D.  169. 

Personal  property  not  given  specifically, 
but  generally,  or  as  the  residue  of  personal 
estate,  must  be  converted  into  money;  the 
interest  only  to  be  enjoyed  by  the  tenant  for 
life,  and  the  principal  reserved  for  the  re- 
mainderman; and  this  rule  prevails,  unless 
there  be  in  the  will  an  indication  of  a  con- 
trary intention.     Rowe  v.  Wltite,  84  D.  169. 

General  bequest  of  personal  property  to 
one  person  for  life,  with  remainder  over,  re- 
quires so  much  of  the  property  as  is  of  a 
perishaWle  nature  to  be  converted  into  per- 
manent securities  for  the  benefit  of  the 
remainderman,  giving  the  tenant  for  life  the 
income  arising  therefrom;  unless  some  ex- 
pression of  intention  that  the  property  is  to 
be  enjoyed  in  specie  can  be  gathered  from  the 
will.     Healey  v.  Toppan,  86  D.  159. 

80.  Legacies  for  public  and  charita- 
ble nsiea. —  A  bequest  to  promote  the  prop- 
agation of  Christianity  among  the  heathen 
is  not  void  as  against  public  policy.  Nor  is 
such  bequest  void  because  there  is  no  court 
in  this  commonwealth  to  compel  the  execu- 
tion of  the  trust;  nor  for  the  reason  that  it 
was  made  during  the  last  illness  of  the  tes- 
tator.   Bartlct  v.  King,  7  D.  99. 

A  bequest  in  trust  for  charitable  uses,  to 
certain  persons  who,  at  the  time  of  the  exe- 
cution of  the  will,  constituted  a  voluntary 
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association,  is  not  void  for  uncertainty,  but 
is  available  for  the  individuals  then  compos- 
ing such  association,  but  not  to  their  succes- 
sors,    lb. 

A  bequest  is  void  for  indefiniteness  and 
uncertainty  where  it  is  given  "  to  be  applied 
to  foreign  missions  and  to  the  poor  saints; 
this  to  ue  disposed  of  and  applied  as  my 
executor  may  think  the  proper  objects  ac- 
cording to  the  Scriptures;  the  greater  part, 
however,  to  be  applied  to  missionary  pur- 
poses."   Bridges  v.  Pleasants,  44  D.  94. 

Bequest  for  religious  charity  must  be  to 
some  definite  purpose,  and  to  somebody  or 
association  of  persons  having  a  legal  ex- 
istence and  with  capacity  to  take.    lb. 

A  bequest  of  the  use  and  income  of  money 
to  be  "expendod  in  the  education  of  the 
scholars  of  poor  people  "  in  a  certain  county 
Is  a  valid  gift  to  a  charitable  use.  Clement 
v.  Hyde,  28  R.  522. 

A  bequest  to  a  church,  to  be  expended  in 
masses  for  the  testator  s  soul,  is  for  a  reli- 
gious use.    Rhymers  Appeal,  39  R.  736. 

A  bequest  for  a  charitable  institution  to 
be  incorporated  by  the  name  of  the  Smith 
Memorial  Home  for  aged,  respectable,  indi- 

fent  women  who  have  been  residents   of 
Tew  London,  is  valid.    CoU  v.  Comstock,  60 
R.29. 

A  bequest  in  trust,  "  to  divide  said  re- 
mainder among  sueh  charitable  institutions 
in  the  oity  of  St.  Louis  as  he  (the  trustee) 
shall  deem  worthy/  is  valid.  Botes  v.  Wil- 
son, 60  R.  220. 


A  testator  provided  a  legacy  for  "The 
American  and  Foreign  Bible  Society. "  There 
was  a  corporation  of  that  name,  under  the 
management  of  the  Baptist  denomination. 
There  was  another,  earlier  incorporated, 
named  "  The  American  Bible  8ociety,M  un- 
der the  management  of  the  Congregational- 
ists  and  Presbyterians.  The  latter  was 
sometimes  called  by  the  former  name,  but  it 
did  not  appear  that  it  was  as  well  known  by 
that  name  as  the  former  society,  or  that  the 
testator  had  ever  called  it  or  heard  it  called 
by  that  name.  The  testator  attended  the 
Congregationilist  church,  and  had  no  espe- 
cial sympathy  with  the  Baptist  denomina- 
tion. Both  societies  solicited  contributions 
in  the  testator  s  neighborhood.  Held,  that 
evidence  was  inadmissible  to  show  that  the 
tostator  said  to  the  scrivener,  while  drawing 
the  will,  that  he  wished  to  give  the  money 
to  the  Bible  society  sustained  by  the  C*n- 
sregationalists  and  Presbyterians,  and  that 
he  was  not  suj*  of  its  corporate  name,  but 
believed  it  was  M  The  American  and  Foreign 
Bible  Society."  Dunliam  v.  Avcrill,  29  R. 
042. 

A  testator  provided  for  the  Hartford  Hos- 
pital a  reversionary  interest  in  the  principal 
of  annuities,  and  also  a  devise  of  certain 
lands  in  Ohio.  By  a  codicil  he  revoked 
"all    devises   beneficial  to   the    Hartford 
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Hospital, "  and  substituted  a  new  bequest 
Evidence  was  offered  to  show  that  the 
draughtsman  of  the  will,  after  its  execution, 
and  before  the  executiou  of  the  codicil,  told 
the  testator  that  by  the  law  of  Ohio  a  be- 
quest or  devise  to  a  corporation  within 
twelve  months  of  the  testator  s  death  was 
void;  and  that  the  draughtsman  of  the  codi- 
cil, on  being  informed  of  the  facts  about  the 
devise  of  the  Ohio  land,  asked  the  testator  if 
that  was  all  he  had  given  the  hospital,  and 
he  replied  that  it  was.  It  was  found  as  a 
fact  that  the  testator  intended  to  revoke  all 
the  provisions  for  the  hospital  in  the  will, 
and  substitute  the  legacy,  but  had  forgotten 
the  bequest  of  the  annuity  money,  and  re- 
membered only  the  devise  of  the  Ohio  land. 
Held,  that  the  evidence  was  not  admissible 
to  show  that  be  did  not  intend  to  revoke 
that  bequest     lb. 

A  testator  provided  a  bequest  for  "The 
American  and  Foreign  Missionary  Society.  ** 
There  was  no  society  of  that  name,  but  "The 
American  Board  of  Commissioners  for  For- 
eign Missions  "  was  an  old  incorporation  fur 
missionary  purposes,  supported  by  Coiigre- 
gationalists,  of  which  denomination  the  tes- 
tator was  a  member,  and  had  received 
contributions  from  the  particular  society  to 
which  the  testator  belonged,  and  from  the 
testator  himself.  There  was  no  other  soci- 
ety with  similar  purposes  connected  with  the 
Congregational  order  in  the  state,  and  in 
the  testator  s  neighborhood  this  society  was 
frequently  called  by  the  name  used  in  the 
will.  Held,  that  this  society  was  entitled  to 
the  bequest    lb. 

81.  Doctrine  of  cy-pro*.—  Where  the 
intention  of  testator  cannot  be  literally  ful- 
filled, a  trust  results  for  the  heir  or  next  of 
kin;  the  doctrine  of  cy-pres  does  not  prevail 
in  North  Carolina.  McAuky  v.  WiUon.  13 
D.  587;  Bridges  v.  Pleasants,  44  D.  94. 

Where  testator  bequeathed  property  for 
the  support  of  a  minister  who  was  to  preach 
to  a  congregation  at  a  certain  meeting-house, 
but  the  congregation  of  such  meeting-house 
refused  to  allow  such  minister  to  preach  in 
their  meeting-house,  the  bequest  fails,  al- 
though the  party  to  whom  such  minister 
belonged  offered  to  build  another  church 
near  the  one  named  by  the  testator.  McAuley 
v.  Wilson,  18  D.  587. 

The  residuary  clause  in  a  will  was  aa  fol- 
lows: "  Item.  I  give  and  bequeath  the  resi- 
due of  my  estate,  after  the  foregoing  bequests 
have  been  fully  paid,  to  the  orthodox  Protes- 
tant clergymen  of  Delphi,  and  their  succes- 
sors, to  be  expended  in  the  education  of 
colored  children,  both  male  and  female,  in 
such  way  and  manner  as  they  may  deem 
best,  of  which  a  majority  of  them  shall  de- 
termine." In  a  suit  by  the  heirs  at  law 
against  the  executors  to  recover  the  residu- 
ary estate,—  fold,  1.  That  the  residuary 
clause  was  void  for  vagueness  and  uncertainty 
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in  the  designation  of  the  trustees  and  of  the 
beneficiaries  of  the  use;  and  2.  That  a  court 
of  equity  had  not  the  power  to  decree  its 
execution  cy-pres,  Qrhnes  v.  Harmon,  9  R. 
690. 

33.  Remoteness  and  perpetuities. —- 
A  bequest  of  money  to  county  commission- 
ers "and  their  successors  in  office,  or  to 
such  authority  as  may  control  and  direct  the 
finances  of  said  county,  to  be  held  in  per- 
petuity in  trust,"  and  the  interest  to  be  ex- 
pended annually  in  the  repair,  preservation, 
and  neat  keeping  of  the  graves  and  monu- 
ments of  the  testatrix  and  other  named  rela- 
tives, is  not  a  beauest  to  a  charitable  use, 
within  the  exception  to  the  rule  against  per- 
petuities, and  is  void.  Johnson  v.  Holyleld, 
58  K.  596. 

n.  Whsn  a  Chakgi  urow  Laito. 

S3.  What  bequests  are  a  charge  upon 
land. —  As  a  general  rule,  real  estate  is  not 
chargeable  with  tho  payment  of  pecuniary 
legacies,  unless  the  intention  of  the  testator 
so  to  charge  it  is  expressly  declared  or  may 
be  fairly  deduced  from  the  language  of  the 
will.  Where  it  is  manifested  from  the  whole 
will  that  it  was  the  design  of  the  testator 
that  the  legacies  should  be  paid  at  all  events, 
the  implication  is,  that  the  residuary  legatee 
or  devisee  shall  only  have  the  remainder, 
after  the  satisfaction  of  the  previous  disposi- 
tions. A  will  whereby  the  testator,  after 
making  several  bequests  without  creating  an 
express  trust  to  pay  them,  blends  the  realty 
and  personalty  together  as  one  fund,  in  the 
residuary  clause,  manifests  an  intention  to 
charge  a  bequest  of  money  on  the  land. 
KnotU  v.  Bailey,  28  R.  348.  S.  P.,  as  to  the 
last  point,  McLanahan  v.  Wyant,  21  D.  363. 

An  express  charge  in  favor  of  some  of 
the  legatees  does  not  affect  the  charge  which 
thus  arises  by  implication.  McLanaJtan  v. 
Wyant,  21  D.  363. 

A  legacy  "  to  be  raised  out  of  my  estate  " 
it  chargeable  upon  lands  devised  bv  the  will, 
especially  where  the  personalty,  which  is  in- 
considerable, is  given  to  the  wife,  who  is 
appointed  executrix  during  her  life.  Bray  v. 
Lamb,  25  D.  718. 

A  particular  legacy  is  a  charge  upon  the 
entire  estate,  and  if  the  heir  be  admitted  be- 
fore it  is  discharged,  becomes  a  personal 
debt,  which  he  is  required  to  extinguish  out 
of  the  real  as  well  as  the  personal  estate,  and 
interest  thereon  may  be  collected  from  the 
day  of  demand.  Duke  of  Ridanond  v.  Milne, 
36  D.  613. 

Land  devised  is  charged  with  s  legacy 
when  the  devise  is  of  all  the  testator's  realty 
and  personalty,  the  devisee  "paying  the 
legacies  hereinafter  mentioned.  Tower's 
Appropriation,  42  D.  319. 

A  testator  provided  for  his  wife,  and  made 
her  residuary  legatee,  adding  that  it  was  his 
"  will  and  desire  M  that  she  should  pay  his 
2  A.  D.  R.  —186 
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nephew  two  hundred  dollars  annually,  com- 
mencing at  a  specified  date,  until  he  came  of 
age,  "  for  the  purpose  of  educating  him. "  The 
nephew  died  over  two  years  from  that  date, 
but  before  his  majority,  held,  that  the 
legacy  was  a  personal  charge  on  his  wife,  but 
ceased  with  the  death  of  the  legatee.  An- 
derson  v.  Hammond,  31  R.  612. 

A  will  devised  a  tract  of  land  to  the  testa* 
tor's  son  W.  In  another  clause,  a  pecuniary 
legacy  to  a  daughter  was  expressly  oharged 
on  this  land.  Another  tract  of  land  was  de- 
vised to  another  son,  C,  and  a  pecuniary 
legacy  was  given  to  another  daughter,  I. 
This  last  legacy  was  not  expressly  charged 
ou  the  land  devised  to  C,  but  the  will  pro- 
vided that  GL  should  manage  the  entire  es- 
tate, including  the  land  devised  to  him,  until 
the  legatees  and  devisees  became  of  age,  and 
that  he  should  pay  the  legacy  to  L  by  in- 
stallments. Held,  that  the  legacy  to  I.  was 
a  charge  on  the  land  devised  to  C.  Carter 
v.  Worrell,  60  R.  420. 

M.  What  are  not.  —  Personal  estate  is 
the  proper  fund  for  the  discharge  of  all  debts 
and  legacies  which  the  will  does  not  make 
chargeable  on  real  estate.  McCampbeU  v. 
MeCampUU,  15  D.  48. 

A  legacy  is  not  a  charge  on  realty,  unless 
expressly  declared  so  to  oe,  or  unless  an  in- 
tent to  make  it  a  charge  may  be  inferred 
from  the  whole  will.  Montgomery  v.  McEL 
roy,  38  O.  771. 

A  legacy  expressly  given  "  in  lieu  "  of  land 
is  not  a  charge  thereon;  as  where  a  testator 
devises  one  third  of  certain  realty  to  each  of 
three  daughters,  but  directs  that  in  case  one 
of  them  has  no  heir  of  her  body  at  his  death, 
her  share  shall  go  to  her  sisters,  they  pay- 
ing her,  "in  lieu  thereof,"  a  certain  sum  of 
money.     lb. 

Where  a  will  devises  land  to  A,  and  pro- 
vides that  B  "shall  have  her  support  out  of 
the  land,"  the  legacy  is  not  a  charge  on  the 
land.     Gray  v.   West,  53  R.  462. 

25.  Effect  of  charging  legacy  upon 
land.  —  Where,  after  a  devise  to  another 
for  life,  land  is  devised  to  one  in  fee,  pro- 
vided that  he  pay  the  legacies  given  by  the 
will,  and  the  legacies  are  directed  to  be  paid 
bv  the  devisee,  his  heirs,  executors,  etc.,  on 
his  or  their  coming  into  possession,  the  pay- 
ment of  the  legacies  is  a  condition  of  the  de- 
vise, and  upon  the  refusal  of'  the  devisee  or 
his  heirs  to  accept  the  devise,  and  pay  the 
legacies,  the  land  descends  to  the  testator's 
heirs,  chargeable  in  equity,  however,  with 
payment  of  the  legacies.  BirdsaU  v.  Hew- 
lett, 19  D.  392. 

The  devisee  becomes  personally  liable  for 
the  legacies  upon  accepting  such  devise.    H>. 

Such  legacies  remain  chargeable  on  the 
land,  notwithstanding  the  devisee's  personal 
liability,     lb. 

Costs  of  a  suit  to  recover  a  legacy  charged 
on  land  in  the  hands  of  a  devisee,  where 
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payment  is  refused,  become  alio  a  charge  on 
the  land,    lb. 

The  purchaser  of  land  charged  with  a 
legacy,  at  sheriff's  sale,  takes  the  same  dis- 
charged of  the  lien  of  the  legacy.  McLcaux- 
kan  v.  Wyant,  21  D.  363. 

A  sale  under  an  order  of  the  orphans' 
court  has  the  same  effect,  in  this  respect,  as 
a  sheriff's  sale.    lb. 

Legacies  chargeable  upon  lands  given  in 
remainder  after  a  life  estate,  the  remainder 
being  upon  a  certain  condition,  cannot,  upon 
the  happening  of  the  condition  during  the 
life  of  the  first  devisee,  be  recovered  in 
equity;  for  such  remainderman  is  not  obliged 
to  pay  such  legacies,  though  vested,  until 
the  lands  have  come  into  his  possession. 
Spence  v.  Robhu,  26  D.  587. 

A  legacy  charged  on  land  is  in  the  nature 
of  an  ordinary  debt  which  the  owner  of  the 
land  has  promised  to  pay,  and  no  demand 
is  necessary.  Wiggin  v.  Wiggin,  80  D. 
192. 

While  a  general  or  residuary  devise  of 
lands,  "after  the  payment  of  legacies," 
charges  those  lands  with  the  payment  of 
legacies,  those  words  will  not  apply  to  a  spe- 
cific devise  in  a  former  clause  of  the  will,  to 
which  particular  conditions  are  annexed, 
though  the  devisee  is  also  nominated  as  ex- 
ecutor.   Newsom  v.  Thornton,  60  R.  743. 

36.  Enforcement  of  the  lien  by 
legatee. — Where,  in  an  action  to  recover 
a  legaoy  charged  upon  land,  brought  against 
the  executor,  with  notice  to  the  terre-tenant, 
the  latter  appears  and  pleads  without  objec- 
tion to  the  manner  he  was  made  a  party, 
the  judgment  will  not  be  reversed  solely  be- 
cause of  the  form  of  the  action.  McLona- 
kan  v.  Wyant,  21  D.  363. 

To  recover  a  legacy  charged  on  land,  the 
approved  form  is  to  bring  the  suit  against 
the  executors  and  terre-tenants,  generally, 
or  by  name.    lb. 

Unless  all  the  terre-tenants  are  warned, 
those  who  are  warned  are  not  obliged  to 
answer,     lb. 

A  terre-tenant  failing  to  plead  that  there 
are  others  not  warned  loses  the  benefit  of 
contribution  or  relief  by  audita  querela,  in 
case  execution  is  taken  out  against  his  land. 
lb. 

On  a  plea  that  all  the  terre-tenants  have 
not  been  summoned,  the  plaintiff  may  have 
a  writ  to  summon  those  alleged  to  be  terre- 
tenants,  and  make  them  parties  in  the  same 
manner  as  if  originally  summoned  or  re* 
turned  by  the  sheriff  as  terre-tenants,     lb. 

A  legacy  charged  on  land  devised  is  pay- 
able out  of  proceeds  of  a  sale  thereof  on 
execution  against  the  devisee,  although  the 
sale  may  be  made  expressly  subject  to  an 
intermediate  mortgage;  but  the  legatee  may 
have  the  sale  set  aside  if  it  does  not  pro- 
duce enough  to  pay  the  legaoy.  Towers  Ap- 
propriation, 42  D.  319. 


Reports,  see  Tot 
IIL  Payment. 

27.  Time  of  payment.  —  Executors 
are  not  authorized  to  prefer  particular 
legatees,  by  a  direction  in  the  will  to  pay 
a  legacy  as  soon  as  possible  because  the 
legatee  is  in  need;  nor  by  a  direction  to  pay 
a  legatee,  if  possible,  as  soon  as  it  may  be 
convenient  for  him  to  receive  it;  nor  by  a 
general  direction  to  pay  such  legatees  as,  in 
their  judgment,  are  most  in  need.  Oatlego 
v.  Atty-Gcneral,  24  D.  050. 

A  valid  legacy  not  claimed  within  a  rea- 
sonable time  goes  to  the  sovereign  as  dere- 
lict.    Clarke  v.  Cotton,  24  D.  279. 

A  legacy  payable  at  a  future  time,  and  not 
charged  on  land,  becomes  payable  presently 
on  the  legatee's  death  before  the  day  of  pay* 
ment,  if  the  postponement  of  the  day  was 
intended  for  his  benefit;  otherwise,  where  it 
was  intended  for  the  benefit  of  others. 
Jacobs  v.  Bull,  26  D.  72. 

A  legacy  to  a  child,  payable  in  install* 
ments,  with  interest,  and  not  charged  on 
land,  is  payable  presently  on  the  legatee's 
death  before  all  the  installments  are  paid. 
lb. 

A  testator  devised  his  property  in  trust 
for  his  wife  for  life,  and  after  her  death  to 
pay  certain  legacies  to  charities,  and  to  hold 
the  residue  for  the  use  of  certain  of  his 
relatives.  The  widow  elected  to  waive  the 
provisions  of  the  will,  and  take  as  in  oase  of 
intestacy.  Held,  that  the  time  for  the  pay- 
ment of  the  legacies  to  the  charities  was  not 
thereby  hastened,  and  that  such  charities 
were  not  entitled  until  the  decease  of  the 
wife.     Hinkiey  v.  House  (/Refuge,   17  B. 

617. 

38.  Mode  of  payment.  —  General  as- 
sets cannot  be  resorted  to  to  recover  a  legacy 
payable  out  of  a  particular  fund,  unless  that 
fund  is  shown  to  be  insufficient.  Montgom> 
try  v.  Millikin,  43  D.  507. 

A  legatee  cannot  take  realty  in  satisfac- 
tion of  her  legacy  which  the  will  provides 
may  "  be  taken  out  of  suoh  property  as  she 
shall  think  proper,"  by  her  own  mere  elec- 
tion, but  she  may  take  personalty  at  its 
aotual  market  value  at  that  time.  Fiskv. 
Cwdiman,  52  D.  761. 

29.  Priority.  —  A  particular  legacy  con- 
sisting of  a  definite  sum  of  money  is  entitled 
to  be  satisfied  in  preference  to  all  others. 
Duke  of  Richmond  v.  Milne,  36  D.  613. 

A  pecuniary  legacy  to  the  testator's 
widow,  accepted  by  her,  must  be  paid  not 
only  in  preference  to  general  legacies,  but  if 
the  abatement  of  those  proves  insufficient, 
in  preference,  first,  to  specific  bequests,  and 
second,  to  specific  devises.  Borden  v.  Jenks, 
54  R.  507. 

80.  Overpayment.  —  Th*  executors 
are  primarily  liable  to  unsatisfied  legatees 
for  their  proportion  of  the  whole  fund, 
where  such  executors  innocently  but  im- 
prudently paid  to  some  legatees  the  full 
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amount  of  their  legacies,  and  the  fund,  ow- 
ing to  depreciation  of  the  property,  proves 
insufficient  to  pay  all  the  legatees.  Cfallcgo 
v.  A  U'y-General,  24  D.  650. 

Unpaid  legatees  are  not  bound  in  such 
case  to  compel  the  overpaid  legatees  to  re- 
fund, if  the  executors  are  solvent.     lb. 

The  executors  may  recover  back  from 
overpaid  legatees,  where,  without  fault  on 
their  part,  the  assets  prove  insufficient  to 
pay  ail  the  legacies  charged  thereon.  lb. 
Contra,  see  Somervell  v.  Somervell,  43  D.  340. 

31.  Bequiring  security.  — When  a 
will  establishes  a  fund  which  is  to  be  divided 
among  children  of  a  certain  person  born,  or 
to  be  born,  any  child  who  shall  come  of  age 
and  demand  his  share  may  be  required  to 
give  security  to  refund,  if  the  birth  of  an- 
other child  shall  render  it  necessary.  Roper 
v.  Roper,  75  D.  427. 

Where  a  legacy  is  given  generally,  sub- 
ject to  limitation  over  upon  a  subsequent 
event,  the  divesting  contingency  will  not 
prevent  the  legatee  from  receiving  his  legacy 
at  the  end  of  a  year  from  the  testator  s 
death;  and  he  is  not  bound  to  give  security 
for  repayment  of  the  money  in  case  the 
event  should  happen.  Rowe  v.  While,  84  D. 
169. 

To  justify  the  requisition  of  security  from 
first  legatee,  either  in  case  of  a  legacy  for 
life  or  of  a  legacy  subject  to  a  limitation 
over,  there  must  be  danger  of  loss  of  the 
property  in  the  hands  of  the  first  taker.  lb. 

The  mere  fact  that  a  legatee  for  life  is  a 
feme  covert  cannot  of  itself  furnish  any  evi- 
dence of  danger  of  loss  of  the  property  in 
her  hands  so  as  to  justify  the  requisition  of 
security  from  her.    lb. 

A  bill  by  a  legatee  in  remainder,  seeking 
security  from  legatee  for  life  on  the  ground 
that  the  legacy  is  in  danger  of  loss,  is  in  the 
nature  of  a  bill  quia  timet,  and  may  be  filed 
as  well  against  the  executor  himself  where 
the  fund  is  in  his  hands,  as  against  the  lega- 
tee for  life  where  the  fund  is  in  his  hand. 
lb. 

An  executor  has  no  right  to  require  a  bond 
for  forthcoming  of  property  given  to  one  for 
life,  with  a  remainder  over;  that  must  be 
given  at  the  instance  of  the  remainderman 
if  there  be  good  ground  to  fear  that  the 
property  will  be  destroyed  or  taken  to  parts 
unknown;  a  fortiori  the  executor  cannot 
require  a  bond  where  the  property  is  given 
with  tho  absolute  power  or  disposition. 
Pelharn  v.  Taylor,  69  D.  604. 

IV.   Various  Rights  ahd  Liabilrw  of 

Lxgatkb. 

82.  In  general.  * — The  rule  of  consid- 
ering a  legacy  as  satisfaction  of  a  portion 
arises  from  the  presumption  that  it  was  so 
intended  by  the  testator,  and  may  be  re- 

*  Subrogation  of  ipeclflc  legatees  to  rights  of 
•realtors,  see  note,  16  D.  10&-107. 


pelled  or  confirmed.  Accordingly,  where  a 
father  bequeaths  certain  articles  to  a  daugh- 
ter, whose  support  and  maintenance  have 
been  made  a  charge  upon  the  son,  and  ex- 
pressly wills  that  the  daughter  is  to  have 
her  maintenance  from  the  son,  such  bequest 
is  to  be  considered  as  an  added  bounty  of 
the  testator.     Taylor  v.  Lanier,  9  D.  599. 

If  the  creditors  of  a  decedent  seize  and 
apply  to  the  satisfaction  of  their  claims,  any 

Eersonal  property  which  has  been  specifically 
equeathed,  the  legatee  is,  in  a  court  of 
equity,  entitled  to  stand  in  the  place  of  such 
creditors,  and  to  subject  the  lands  descended 
to  the  payment  of  his  legacy.  Trumbo  v. 
Sorrency,  16  D.  103. 

Legatees  will  be  subrogated  to  the  rights 
of  specialty  creditors,  where  such  creditors 
have  been  paid  out  of  the  personalty;  but 
legatees  cannot  be  indemnified  out  of  the 
realty,  unless  the  debts  were  a  charge  upon 
the  heir.    Robards  v.  Wortham,  22  D.  738. 

Simple  contract  creditors  cannot  have  re* 
course  to  the  land  until  the  personalty  if 
exhausted;  and  therefore  a  legatee  cannot 
be  reimbursed  out  of  the  land  for  a  simple 
contract  debt  paid  out  of  his  legacy,    lb. 

Subscription  to  stock  of  a  company  is  a 
simple  contract  debt,  and  the  legatee,  on 

Eayment  of  it,  is  not  entitled  to  be  reim- 
ursed  out  of  the  real  estate;  but  when  such 
subscription  creates  a  specific  lien  on  the 
stock  itself,  and  the  stock  is,  by  the  oharter 
of  the  company,  made  real  estate,  a  specific 
legatee,  on  payment  of  the  balance  due  on 
the  subscription,  has  a  right  to  be  indemni- 
fied out  of  the  stock,     lb. 

Direction  by  testator  to  sell  lands  for  pay- 
ment of  debts,  and  if  there  should  be  a  de- 
ficiency, to  sell  such  other  property  as  his 
wife  should  point  out,  charges  the  wife's 
legacy,  as  between  her  and  other  legatees, 
but  aoes  not  exonerate  lands  descending 
cum  onere.    lb. 

A  bond  given  by  a  legatee  to  the  testator 
referring  to  a  will  of  the  same  date,  condi- 
tioned to  hold  "one  half  of  the  personal 
property  which  he  was  to  receive  "  from  the 
testator's  estate,  to  the  use  of  another  per- 
son, will  be  enforced  in  equity  where  the 
will  is  superseded  by  a  second  will  contain* 
ing  substantially  the  same  devises  and  be- 
quests.    Towles  v.  Burton,  24  D.  409. 

A  legatee  is  entitled  to  pursue  assets  of 
the  estate  so  long  as  they  continue  to  be 
held  by  the  executor;  and  his  right  is  not 
affected  by  the  removal  of  the  assets  into 
another  jurisdiction.  Willianisoti  v.  Branch 
Bank,  42  D.  617. 

Where  decedent's  property  is  sold  on  exe- 
cution against  the  executor  individually,  it  is 
freed  from  the  lien  of  a  legatee's  claim,  if  the 
latter  fails  to  interpose  it  in  such  a  manner 
as  to  enable  the  creditors  to  contest;  notice 
at  the  salo  that  such  legacy  is  unpaid  does 
not  affect  the  rights  of  the  purchasers.    (Per 
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Goldthwaite,  J.;  not  concurred  in  by  the 
majority  of  the  court.)    lb. 

Voluntary  execution  of  a  will  by  legatee 
is  conclusive  of  hU  righto  in  the  premise*, 
and  the  interpretation  indicated  by  his  exe- 
cution will  not  be  permitted  afterward*  to 
be  changed.    Armorer  v.  Case,  61  D.  200. 

A  devise  of  certain  room*  for  life,  and  of 
a  certain  quantity  of  wood  for  fuel,  entitles 
the  legatee  to  sell  the  wood,  or  to  remove  and 
born  it  elsewhere.  Wigginw.  Wiggin,SOD. 
192. 

A  release  by  a  legatee  of  all  interest  in  a 
testator's  estate,  executed  during  the  testa- 
tor's life,  for  a  pecuniary  consideration,  to 
the  testator  and  the  other  legatees,  is  void. 
Allen r.  Allen,  MR.  716. 

A  legatee  whose  legacy  has  been  absorbed 
fas  payment  of  the  debts  of  the  testator  may 
have  it  out  of  undivided  realty  by  subroga- 
tion to  the  rights  of  creditors.     Hope  v. 
Wilkinson,  62  £  149. 

83.  Election.  —A  legatee  claiming  under 
a  will  that  devises  away  property  of  which 
he  is  owner  can  have  the  benefit  of  his  leg* 
acy  only  upon  renouncing  in  favor  of  the 
devisee  his  right  to  the  property  devised. 
Kinnaird  v.  Williams,  31  D.  658. 

A  devisee  whose  olaim  is  defeated  by  the 
assertion,  by  a  legatee,  of  title  paramount  to 
the  will,  is  entitled  to  the  legacy  of  such  leg- 
atee.   76. 

Doctrine  of  election  is  founded  on  the  ap- 
parent intent  of  the  testator  that  the  legatee 
shall  surrender  some  right  in  exchange  for 
the  legacy.    Long  v.  Wier,  46  D.  61. 

Election  cannot  arise  where  the  legatee 
had  no  interest  or  right  in  the  thing  de- 
vised at  the  time  of  the  execution  of  tha  will. 
lb. 

Legatee  may  elect  to  take  either  the  money 
or  the  slave,  where  the  testator  directs  money 
to  be  laid  out  in  the  purchase  of  a  slave  for 
him.     Sltdd  v.  Carey,  52  D.  570. 

Election  under  a  will  may  be  made  by  ap- 
plication to  a  court  of  equity,  or  by  other 
acta  or  declarations  clearly  indicating  an  in- 
tent to  do  so.    lb. 

A  legatee  is  not  required  to  elect  either  to 
give  effect  to  a  void  clause  in  a  will  or  to  re- 
nounce all  legacies  in  his  favor.  Mattel  v. 
SmitK  60  D.  107. 

84.  Ademption.*  —  Where  a  legacy  is 
given  to  a  child,  and  afterwards  an  advance- 
ment is  made  to  such'child,  the  same  will  be 
presumed  to  be  in  satisfaction  of  the  legacy, 
but  such  presumption  may  be  rebutted;  and 
although  the  thing  advanced  is  not  of  the 
same  kind  as  the  thing  bequeathed,  it  may 
be  proved  that  it  was  the  testator's  intention 
that  one  should  be  in  satisfaction  of  the 
other.    Jones  v.  Mason,  16  D.  761. 

Sale  of  property,  given  as  a  legacy,  by  the 
testator  in  his  lifetime,  operates  as  an  ademp- 

•  See  notes  on  ademption  of  legacies,  U  D.  470, 
171;  *7  D.  667-671. 


tion  of  the  legacy.    Singleton  v.  Bremar,  17 
D.  699. 

The  bequest  of  the  testator's  right  and 
interest  in  thirty  shares  in  the  United 
States  Bank  is  a  specific  legacy,  but  will  be 
considered  adeemed  pro  tanto  merely,  where 
the  charter  of  the  bank  expires  during  the 
lifetime  of  the  testator,  who  receives  some) 
of  the  dividends  on  the  shares  Iteoueathed, 
but  not  selling  or  disposing  of  the  same. 
Walton  r.  Walton,  11  D.  456. 

But  a  legany  of  two  shares  in  a  navigation 
company  w<U  not  be  considered  adeemed  by 
increasing  the  number  of  shares  to  six,  dur- 
ing the  testator's  lifetime,  and  by  the  vest- 
ing of  the  same  in  the  state,  under  an  net  of 
the  legislature  which  provided  for  a  com- 
pensation to  stockholders.    lb. 

A  legacy  by  which  a  testator  bequeathed 
44  all  my  250  shares  of  capital  stock  which 
I  hold  in  the  Union  Bank  of  Pennsylvania,* 
etc.,  is  specific,  and  becomes  extinguished 
by  a  sale  of  the  stock  in  the  testator's  life* 
time.    Blackstone  v.  Blackstone,  27  D.  359. 

A  legacy  properly  specific,  and  not  merely 
speoific  in  its  nature  by  being  charged  en  a 
specific  fund,  is  adeemed  by  any  change  of 
its  state  or  form,  effected  by  the  act  of  the 
testator,  which  makes  the  corpus  of  the 
legacy  at  his  death  different  from  what  it 
was  when  tije  will  was  made.  Where  the 
change  in  the  thing  bequeathed  is  effected 
by  fraud  or  by  operation  of  law,  it  will  not 
be  adeemed.    lb. 

A  legacy  is  adeemed  when  the  parent  who 
gives  the  legacy  afterwards,  upon  the  child's 
marriage,  makes  an  advance  to  her  in  the 
nature  of  a  portion.  Hansbrough  v.  Hooe, 
37  D.  659. 

The  doctrine  of  ademption  applies  to  be- 
quests of  realty  as  well  as  to  bequests  of 
personalty.     lb. 

A  devise  of  realty  is  adeemed  when  the 
testator,  on  the  marriage  of  the  devisee,  ad- 
vanced her  another  equally  large  tract  of 
land  as  a  portion.    lb. 

A  devise  of  a  particular  slave  by  name  is 
specific  in  its  nature,  and  the  death  of  the 
■lave  in  the  lifetime  of  the  testatrix  operates 
as  an  ademption  of  it.  Ross  v.  Carpenter,  50 
D.  513. 

The  question  of  ademption  is  not  one  of 
intention,  but  an  ademption  is  effected  upon 
the  principle  that  the  subject  is  annihilated, 
or  its  condition  so  altered  that  nothing  re- 
mains to  which  the  terms  of  the  bequest  can 
apply.    lb. 

Where  a  devise  is  adeemed  by  death  of  a 
slave  during  the  testatrix's  life,  and  the  lat- 
ter did  not  afterwards  make  any  bequest 
out  of  the  residue  of  her  estate  to  compen- 
sate the  devisee  for  the  loss,  the  devisee  is 
not  entitled  to  anything  on  account  of  the 
slave's  death,  nor  to  compensation  out  of  the 
residue  of  the  Estate,  lb. 
Where  a  slave  specifically  devised  dies  ia 
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consequence  of  injuries  inflicted  by  a  third 
person,  daring  the  life  of  the  testatrix,  and 
the  latter  recovers  a  judgment  against  the 
person  committing  the  injury,  the  devise  is 
adeemed,  and  the  devisee  is  not  entitled  to 
the  amount  so  recovered,  from  the  residue 
of  the  estate.    7ft. 

Where  a  will  directed  that  an  advance- 
ment should  be  deemed  a  part  of  the  residue 
of  the  estate  for  the  purpose  of  distribution 
among  the  legatees,  and  that  the  sum  ad- 
vanced should  be  deducted  from  the  share  of 
the  child  advanced,  —  held,  that  it  was  an 
intention  to  designate  the  mode  of  distribu- 
tion, in  order  to  secure  perfect  equality  among 
the  legatees.    Black  v.  WhUaU,  59  D.  423. 

A  legacy  may  be  adeemed  or  destroyed,  in 
Georgia,  by  delivery  over  of  property  to  leg- 
atee by  the  testator  during  his  lifetime,  and 
if  so,  it  does  not  pass  under  the  will,  and 
cannot  be  abated  upon  a  deficiency  of  assets. 
Clayton  v.  Akin,  951).  893. 

Ademption  or  destruction  of  legacy  by  de- 
livery over  of  property  to  the  legatee  by  the 
testator  during  his  lifetime  is  a  question  of 
fact  to  be  decided  by  the  jury  unaer  the  evi- 
dence,   lb. 

Delivery  over  of  property  to  legatee  by 
testator  during  his  lifetime,  in  order  to 
amount  to  ademption  or  destruction  of  the 
legacy,  must  be  of  such  a  character  as  to 
■how  that  it  was  with  the  intent  of  the  tes- 
tator to  then  part  irrevocably  with  his  do- 
minion and  ownership  of  the  property.     lb. 

A  husband  died  leaving  an  unsatisfied 
antenuptial  contract  in  favor  of  his  wife, 
and  a  will  declaring  it  to  be  his  wish  that 
his  executors  should  "  see  that  his  contracts 
are  fulfilled,  and  that  his  wife  have  a  dowry  " 
of  a  specified  amount.  The  wife  filed  a  bill 
in  chancery  to  recover  upon  the  marriage 
contract;  also  a  petition  in  the  probate  court 
to  recover  the  legacy.  Held,  1.  That  the 
court  of  chancery  had  jurisdiction  to  enjoin 
her  from  the  further  prosecution  of  the  suit 
in  the  probate  court;  and  2.  That  parol  evi- 
dence of  the  situation  of  the  testator,  the 
condition,  character,  etc.,  of  his  property, 
was  admissible  to  ascertain  his  intention  to 
adeem,  the  will  not  being  explicit  on  this 
point,  and  if  such  intention  should  be  estab- 
lished, to  ascertain  whether  the  legacy  should 
be  taken  as  a  satisfaction  in  full  or  pro 
(onto.     Gilliam  v.  Chancellor,  5  R.  498. 

Ademption  is  presumed  where  a  testator 
advances  money  to  his  child  for  whom  he 
has  provided  a  general  pecuniary  legacy  in 
his  previously  executed  will,  but  not  in  case 
of  a  residuary  bequest,  nor  in  the  cases  of 
grandchildren  or  strangers.  The  presump- 
tion in  the  first  case  may  be  contradicted, 
and  in  the  latter  cases  the  intention  to  adeem 
may  be  established  by  extrinsic  evidence. 
Allen  v.  Allen,  36  R.  716. 

85.  Abatement.  —  A  pecuniary  legacy 
given  to  an  executor  is  a  general  legacy, 


and  subject  to  abatement  with  other  general 
legacies  upon  a  deficiency  of  assets,  al- 
though it  is  expressed  to  be  u  in  addition  to 
the  usual  commissions  at  law,  and  as  a  full 
compensation  for  any  extra  trouble  he  may 
have  in  executing  my  will."  Clayton  v. 
Akin,  95  D.  393. 

A  general  legacy  given  to  a  wife  in  lieu  of 
dower  does  not  abate  upon  a  deficiency  of 
assets.  The  wife  is  a  purchaser  in  such  a 
case.  Clayton  v.  Akin,  95  D.  393;  Security 
Co.  v.  Bryant,  52  R.  599. 

Where  a  testator  gave  his  wife  a  legacy 
in  lieu  of  dower,  having  no  dowable  estate 
either  then  or  afterwards,  and  there  was  not 
sufficient  property  to  pay  all  the  legacies,— 
held,  that  the  wife's  legacy  must  abate  with 
the  rest;  and  that  the  fact  that  there  was 
no  dowable  estate  at  the  making  of  the  will, 
or  afterwards,  could  be  proved  dehor*  the 
will.     Perrine  v.  Perrine,  10  D.  392. 

86.  Contribution.  —  Specific  legatees 
are  not  entitled  to  contribution  from  dev- 
isees on  account  of  their  legacies  being  ap- 

Slied  to  the  payment  of  simple  contract 
ebts;  but  they  are  entitled  to  such  contri- 
bution when  their  legacies  have  been  applied 
to  the  payment  of  specialty  debts,  or  when 
the  specialty  debts  nave  been  satisfied  out 
of  the  personal  assets  of  the  decedent,  and 
the  simple  contract  creditors  are  thereby 
compelled  to  resort  to  the  specific  legacies. 
Chane  v.  Lockerman,  35  D.  277. 

87.  Liability  for  debts  of  testator. 
—  Debts  of  testator  may  be  directed  to  be 
'paid  by  his  legatees,  ratably  according  to 
the  amount  received  by  each.  McCampbell 
v.  McCampbell,  15  D.  43. 

Legacies  charged  upon  the  issue  of  lands 
devised  stand  on  the  same  footing  as  land 
when  called  to  contribute  to  the  payment  of 
debts;  and  in  such  cases,  the  legatees  and 
the  devisees  of  the  .land  must  contribute 
ratably,  according  to  value,     lb. 

Legatees  should  not  be  required  to  pay 
any  part  of  the  debts  until  the  executor  nas 
accounted  for  the  personal  estate,     fb. 

Where  a  testator  charges  the  payment  of 
bis  debts  npon  his  legatees  equally,  neither 
can  sue  to  recover  a  debt  against  the  estate 
without  first  relinquishing  all  benefit  which 
he  or  she  is  entitled  to  under  the  will,  or 
bringing  the  other  legatees  before  the  court 
as  parties.  Van  Eppe  v.  Van  Deusen,  25  D. 
516. 

The  remedy  against  the  legatees  is  cut  off 
by  failing  to  present  the  claim  to  the  com- 
missioner within  the  time  limited  by  statute, 
notwithstanding  such  claim  depends  upon  a 
contingency  which  has  not  happened.  Tick- 
nor  v.  Harris,  40  D.  186. 

Whether  a  creditor  whose  claim  depended 
upon  a  contingency  can  in  any  case  come 
into  equity  to  enforce  payment  against  lega- 
tees who  have  received  their  legaoies,  quaere* 
lb. 
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Legacies  are  reached,  for  the  payment  of 
debts,  through  the  executor  or  administra- 
tor, by  the  tatter's  retaining  the  same  until 
the  debts  are  paid.     lb. 

88.  for  maintenance).  — Where  a 

legacy  is  given  charged  with  the  mainte- 
nance of  the  testator  8  children  so  far  as  it 
is  needed  for  that  purpose,  if  it  is  accepted, 
it  muot  be  so  applied  so  far  as  necessary. 
Woods.  HW,28D.  451. 

89.  Refunding. — Legatees  who  have 
received  general  or  specific  legacies  from  the 
personalty  must  refund  the  whole  thereof, 
if  necessary  for  the  payment  of  debts,  before 
resort  can  be  had  to  real  property.  Mc* 
Campbell  v.  McCampbtU,  15  D.  48.  S.  P., 
Ticknor  v.  Harris,  40  D.  186;  Turner  v. 
Chamber*  48  D.  751. 

If  the  executor  and  all  the  persons  inter- 
ested erroneously  believe  that  a  tract  of  land 
is  chargeable  with  the  payment  of  a  debt, 
which  he  therefore  pays,  equity  will  compel 
the  legatees  to  refund.  McCampbell  v.  Me* 
Campbell,  15,D.48. 

An  executor  cannot  compel  legatees  to  re- 
fund the  value  of  legacies  delivered  to  them 
because  the  assets  of  the  estate  have  proved 
insufficient  to  discharge  its  liabilities,  unless 
he  show  in  addition  that  the  deficiency  was 
caused  by  debts  of  which  there  was  no  notice 
at  the  time  that  the  legacies  were  delivered, 
or  by  subsequent  depreciation  of  the  assets 
retained,  from  unforeseen  casualty.  MartJi  v. 
Scarboro,  27  D.  248. 

Legatees  cannot  be  compelled  to  refund 
to  an  executor  where  he,  mistaking  the 
value  of  the  assets,  voluntarily  paid  them 
their  legacies,  there  being  no  creditors  of  the 
decedent,  but  his  estate  turning  out  inade- 
quate for  the  payment  of  the  legacies.  Davie 
v.  Newman,  40  D.  764. 

40.  Actions)  for  legacies.  —  No  joint 
action  can  be  maintained  against  a  devisee 
and  terre-tenants  of  land,  to  recover  a  legacy 
charged  thereon,  without  an  express  promise 
to  pay  it.     Brown  v.  Furer,  8  D.  693. 

An  action  at  law  may  be  sustained  against 
a  devisee  upon  his  express  promise  to  pay 
a  sum  bequeathed  as  a  legacy,  and  made  a 
charge  upon  the  land  devised,  the  promise 
being  made  after  the  exeoutors  had  assented 
to  the  legacy,  and  in  consideration  of  the 
devisee  having  become  seised  of  the  land 
under  the  devise.  Beecker  v.  Beecker,  5  D. 
246. 

Legatee  may  have  case,  debt,  detinue,  or 
account  render,  as  the  case  may  require,  un- 
der the  Pennsylvania  statute  of  March  21, 
1772,  to  recover  a  legacy.  App  v.  Dreisbach, 
21  D.  447. 

Assumpsit  did  not  lie  to  recover  a  legacy, 
it  seems,  before  t*e  act  of  1806,  and  since 
that  act  there  can  be  no  doubt,     lb. 

Legatees  may,  in  equity,  enforce  payment 
against  both  the  executor  of  a  deceased  ex- 
ecutor, and  the  surviving  executor,  of  the 


IYB  GRANTS. 


Toll 

funds  in  their  hands  respectively.    Bt 
t.  Baiemam,  22  D.  732. 

Legatees  have  no  right  to  set  aside  a  sals 
of  the  decedent's  estate,  except  so  far  as 
may  be  requisite  to  protect  their  interests, 
Buckles  v.  lafferty,  40  D.  752. 

Before  legatees  are  allowed  a  decree  va- 
cating a  sale  of  real  estate,  the  court  should 
ascertain  the  amount  duo  them,  and  if  such 
amount  can  be  paid  out  of  the  moneys  set 
aside  for  such  purpose,  or  is  paid  by  the  pur- 
chaser, the  sale  should  be  allowed  to  stand. 
lb. 

A  suit  for  a  legacy  under  a  foreign  wul 
may  be  brought  in  Mississippi  against  a  res- 
ident heir  having  possession  of  the  fund  out 
of  which  the  legacy  is  payable,  although,  as 
a  general  rule,  such  suit  can  only  be  brought 
against  the  executor  in  the  state  having  ju- 
risdiction of  the  wilL  Montgomery  v.  Mii&> 
£»,  43  D.  507. 

A  bequest  to  a  married  woman  will  not  be 
defeated  by  reason  of  laches  of  the  husband 
in  prosecuting  her  claim  to  the  same.  Black 
v.  H7ufa4  59  D.  423. 

An  executor  will  not  be  permitted  to  set 
off  debts  due  from  an  insolvent  husband  in 
a  bill  brought  by  husband  and  wifo  to  se- 
oure  a  legacy  due  the  wife.     lb. 

Legatees  under  a  will  made  in  another 
state  by  a  resident  thereof  may  sue  in  equity 
the  administrator  of  estate  of  their  testatrix, 
in  Rhode  Island,  for  an  aooount  of  the  assets 
and  the  payment  of  their  legacies,  notwith- 
standing such  will  has  not  bceu  proved  or 
filed  and  recorded  in  Rhode  Island,  sines 
they  sue  in  their  own  right,  and  not  in  the 
right  of  their  testatrix,  or  as  her  representa- 
tives.   Olney  v.  AngeU,  73  D.  62. 

Legatee  cannot  resort  to  equity  to  recover 
a  debt  bequeathed  to  him.  Doyle  r.  Murphy, 
74  D.  165. 

Assumpsit  for  a  legacy  will  lie  against  the 
owner  of  land  upon  which  the  legacy  is  a 
charge.      Wggln  v.  Wiggin,  80  D.  192. 

41.  Succession  tax.— The  legislature 
has  no  power  to  tax  legacies  and  successions. 
Curry  v.  Spencer,  60  R.  337. 

I*EGAX-TENDER  ACTS. 

Validity  and  interpretation  of,  see  Tittf  i>kJt, 
22,23. 

LEGATEES. 

Generally,  see  Lboacibb. 

Competency  of,  as  witnesses,  see  WrnoBna* 

42. 
Compromises  between,  see  Compromtsb,  4 
Liability  of  representatives  to,  m      ~ 

tors,  etc.,  103. 
Rights  of  residuary,  see  Wills,  87. 

LEGISLATIVE  GRANTS. 

Generally,  see  Grants. 

Of  lottery  privileges,  see  Lottxrixs,  S» 
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LEGISLATIVE  POWER. 

Delegation  of,  see  Legislature,  9;  Stat- 
utes, 19. 

LEGISLATURE. 

(Includes  the  power-*  and  proceedings  of  legis- 
lative bodies,  generally,  tor  the  election  of 
members,  and  the  enactment  of  statutes,  see 
Elections;  Statutes.] 

Control  of,  over  corporations,  see  Corpora- 
tions, 88. 

Control  of,  over  luU,ea8  corpus  proceedings, 
see  Habeas  Corpus,  4. 

Entries  in  journals  of,  see  Statutes,  5. 

Mandamus  to  officers  of,  see  Mandamus,  14. 

Pardoning  power  of,  see  Pardon,  2. 

Power  of,  to  pass  naturalization  laws,  see 
Naturalization,  1. 

Power  of,   to  punish  contempt,   tee  Con* 

TEHFr,  3. 

Power  of,  to  regulate  imprisonment,  see  Im- 
prisonment, 1. 
Powers  of,  as  to  costs,  see  Costs,  1. 
Powers  of,  generally,  see  Statutes,  11. 
Powers  of,  over  cities,  see  Municipal  Cor* 

P0RATI0N8,    1. 

Powers  of,  over  officers,  see  Officers,  3. 
Powers  of,   over  railroads,   see   Railroad 

Companies,  1. 
Powers  of,  respecting  exemption  laws,  see 

Taxes,  21,  22. 
Powers  of,  respecting  towns,  see  Towns,  2. 
Privilege  of  members  of,  from  arrest,   see 

Arrest,  lu. 
Taxing  power  of,  see  Taxes,  I. 
Validity  of  divorces  by,  see  Marriage  and 

Divorce,  52. 

1.  Extra  sessions.  —  The  governor  is 
the  sole  judge,  under  article  3,  section  12,  of 
the  constitution  of  Delaware,  of  the  "ex- 
traordinary occasions"  for  convening  the 
general  assembly;  and  although  he  may  err, 
the  judiciary  has  no  jurisdiction  to  review 
his  decision  or  correct  his  error.  White  man 
v.  W.  A  S.  R.  R.  Co.,  33  D.  411. 

The  governor  of  a  state  being  temporarily 
absent  therefrom,  the  person  upon  whom  the 
constitution  devolved  the  duties  of  that 
office  in  such  case  issued  a  proclamation  con- 
vening the  legislature  in  extraordinary  ses- 
sion. The  governor,  returning  before  the 
day  named  for  the  session,  revoked  the  proc- 
lamation. Held,  that  such  revocation  was 
lawful,  and  that  any  act  done  by  the  legis- 
lature assembled  under  the  proclamation 
was  void.     People  v.  Parker,  19  R.  631. 

2.  Freedom  of  debate.*  —  The  freedom 
of  deliberation,  speech,  and  debate  assured 
by  the  constitution  to  each  branch  of  the 
legislature  is  particularly  the  privilege  of 
the  individual  member,  rather  than  of  the 
house  as  an  organized  body;  and  being  de- 
rived from  the  will  of  the  people,  the  mem- 

*  See  note  on  privileges  oi  legislators,  lt>  D. 
784-79* 


hers  are  entitled  to  this  privilege,  even  against 
the  will  o(  the  house.  Coffin  v.  Coffin,  3  D. 
189. 

The  constitutional  provision  securing  such 
freedom  should  be  construed  liberally,  so  its 
full  design  may  be  answered;  thus  extending 
it  to  every  act  resulting  from  the  nature  of 
the  members  office,  and  done  in  the  execu- 
tion of  it,  and  exempting  him  from  a  liabil- 
ity for  everything  said  or  done  by  him  as  a 
representative,  whether  according  to  the 
rules  of  the  house  or  not.     lb. 

8.  Powers,  generally.* — Legislative 
power  of  a  state  is  supreme  and  absolute, 
except  so  far  as  restrained  by  constitutional 
limitations.  Chandler  v.  Douglass,  44  D. 
732;  Rison  v.  Farr,  87  D.  52. 

American  legislatures  have  the  same  an* 
limited  power  of  legislation  as  the  British 
Parliament,  except  where  they  are  restrained 
by  written  constitutions.  Ttorpe  v.  Rut- 
land etc  R.  R.  Co.,  62  D.  625;  Boston  v. 
Cummitis,  60  D.  717;  Lansing  v.  Smith,  21  D. 
89. 

The  legislature,  after  making  an  election, 
have  power,  while  assembled,  to  revise  or  al- 
ter what  they  have  done.  State  v.  Dunn,  12 
D.  25. 

The  legislative  power  extends  to  providing 
for  the  laying  out,  regulating,  ana  keeping 
in  repair  roads,  highways,  bridges,  and  fer- 
ries necessary  for  the  public  use  and  conve- 
nience. Dyer  ▼.  Tuslsatoosa  Bridge  Co.,  27 
D.  655. 

The  legislature  can  remit  a  penalty  accru- 
ing to  a  county  in  its  public  capacity  as  an 
integral  part  of  the  state.  State  v.  B.  <fc  0. 
R.  R.  Co.,  38  D.  317. 

The  legislature  may  make  a  void  act  valid 
by  a  curative  statute,  where  it  is  not  re- 
strained by  constitutional  provisions;  and  it 
may  therefore,  by  such  a  statute,  validate  the 
proceedings  of  a  term  of  court  holden  with- 
out authority  of  law.  Walpole  v.  Elliott,  81 
D.  3G8. 

The  justice  and  propriety  of  a  flowage  law 
is  peculiarly  a  questiou  for  legislative  rather 
than  judicial  determination.  Olmstead  v. 
Camp,  89  D.  221. 

4.  Constitutional  limits  of  the  power. 
— Sovereignty  belongs  only  to  the  people,  in 
this  republic,  aud  the  government  is  strictly 
limited,  both  by  its  nature  and  by  constitu- 
tional provisions.  CampbelVs  Case,  20  D. 
SCO. 

The  legislature  may  enact  what  laws  to 
thein  seem  meet,  upon  all  subjects  wherein 
not  restrained  by  the  constitution.  Hoke  v. 
Henderson,  25  D.  677;  People  v.  Seymour,  76 
D.  521. 

The  political  power  of  the  English  Parlia- 
ment is  unlimited.  In  this  respect  it  greatly 
differs  from  our  state  and  national  legisla- 
tures, which  are  controlled  by  written  con- 

*  Power  of  legislative  body  to  expel  member, 
note,  da  i>.  77^-77& 
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stitutions.     Blood  good  v.  Mohawk  etc  R.  EL 
Co.,  31  D.  313. 

The  legislature  can  exercise  such  powers 
only  as  have  been  delegated  to  it,  and  when 
it  goes  beyond  that  limit  its  acts  are  utterly 
void.     Taylor  v.  Porter,  40  D.  274, 

State  legislatures  are  limited  in  remedial 
jurisdiction  only  by  express  prohibition,  or 
implication  equally  imperative  flowing  from 
positive  provision,  or  deduced  from  the 
nature  of  the  political  structure.  Lycoming 
▼.  Union,  53  D.  575. 

The  burden  is  on  one  seeking  to  impeach 
legislative  action,  to  show  wherein  it  is  un- 
constitutional,    lb. 

The  constitution  of  a  state  is  not  to  be  re- 
garded as  a  grant  of  power,  but  rather  as  a 
restriction  upon  the  powers  of  the  legisla- 
ture; and  the  legislature  may  exercise  all 
powers  not  forbidden  by  the  constitution  of 
the  state,  or  delegated  to  the  general  govern- 
ment, or  prohibited  by  the  constitution  of  the 
United  States.    People  v.  Coleman,  60  D.  581. 

The  doctrine  that  there  is  a  fundamental 
principle  of  right  and  justice  inherent  in  the 
nature  and  spirit  of  the  social  compact  that 
rises  above  and  restrains  the  power  of  legis- 
lation, and  which  the  legislature  cannot  pass 
without  exceeding  its  rightful  authority, 
asserts  a  very  eorreot  doctrine,  when  limited 
to  the  protection  of  the  life,  liberty,  and 
property  of  the  citizen  from  violation  in  the 
unjust  exercise  of  legislative  power;  but  it 
has  no  application  to  the  exercise  by  the 
legislature  of  its  sovereignty  over  public 
charters  granted  for  purposes  of  govern- 
ment. Mayor  etc  of  Baltimore  v.  State,  74 
D.  572. 

The  power  of  the  legislature  to  suspend 
laws  conferred  by  the  declaration  of  rights 
does  not  include  a  power  to  transcend  or 
suspend  the  constitution,  or  to  suspend  any 
rights  guaranteed  thereby.  Cqffman  v.  Bank 
of  Kentucky,  90  D.  311. 

Where  the  constitution  provides  that  the 
legislature  "shall  pass  no  special  law  for 
any  cause  for  which  provision  can  be  made 
by  a  general  law,"  the  legislature  is  the  sole 

I'udge  as  to  whether  provision  by  a  general 
aw  is  possible.    State  v.   County  Court  of 
Boone  Co.,  11  R.  415. 

The  legislature  has  no  constitutional  au- 
thority to  suspend  the  operation  of  a  general 
law  in  favor  of  an  individual.  Holden  v. 
James,  6  D.  174. 

The  legislature  has  no  power  to  alter  the 
will  of  a  private  individual.  And  where  a 
testator  provides  that  the  profits  alone  of  an 
estate  devised  by  him  for  the  support  of  an 
orphan -house  shall  be  devoted  to  the  charity, 
the  legislature  cannot  authorize  the  sale  of 
any  part  of  the  estate.  Brown  v.  Hummel, 
47  D.  431. 

One  legislature  cannot  limit  the  power  of 
succeediug  legislatures.  W rigid  v.  Wright, 
56  D.  723. 
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A  legislature  has  no  power  to  grant  away 
absolutely  any  of  the  essential  attributes  of 
sovereignty  pertaining  to  the  state  govern- 
ment    Mott  v.  Pa.  R.  R.  Co.,  72  D.  664. 

5.  Conflict  between  legislative  and 
judicial  powers.  —  The  legislature  can 
exercise  no  power  which  properly  belongs 
to  the  judiciary,  nor  the  judiciary  any  power 
that  rightfully  belongs  to  the  executive. 
Hawkins  v.  Governor,  33  D.  346.  &  P.,  as 
to  the  first  point,  Lane  v.  Dorman,  36  D. 
543;  Oreenough  v.  Greenough,  51  D.  567; 
Ervines  Appeal,  55  D.  499;  Guy  v.  Hermanct, 
63  D.  85;  Menges  v.  Dentier,  75  D.  616. 

Where  a  controversy  is  regularly  pending 
in  the  proper  court  touching  the  respective 
rights  of  the  parties  thereto,  under  existing 
laws,  the  legislature  has  no  power  to  put  an 
end  to  the  contest,  and  take  away  the  right 
itself,  for  the  enforcement  of  which  the  party 
alleging  injury  has  appealed  to  such  court. 
Gaines  v.  Gaines,  48  D.  425. 

A  legislature  has  no  power  to  order  a  new 
trial,  or  to  direct  the  court  to  order  it,  either 
before  or  after  judgment,  such  power  being 
judicial  De  ChaeUUux  v.  Fakxhild,  53  D. 
570. 

The  constitution  guarantees  a  remedy  by 
due  course  of  law  in  the  courts  of  the  com- 
monwealth for  any  injury  done  to  an  indi- 
vidual in  his  lands  or  goods.  Brvmc's 
Appeal,  55  D.  499. 

A  legislature  cannot  make  a  law  for  a 
particular  case  between  two  contracting 
parties,  contrary  to  existing  law,  and  order 
the  court  to  enforce  it.    lb. 

The  legislature  possesses  no  judicial  power 
to  confirm  title  to  land,  on  the  ground  of  a 
moral  right  to  it,  arising  from  the  payment 
of  the  purchase-money  to  the  benefit  of  the 
former  owner,  with  his  acquiescence.  Spragg 
v.  Shrwer,  64  D.  698. 

The  legislature  cannot  impair  the  appellate 
power  of  the  supreme  court  given  by  the 
constitution;  but  it  may  regulate  the  mode 
in  which  appeals  may  be  taken.  Haight  v. 
Gay,  68  D.  323. 

The  legislature  has  no  authority  to  direct 
courts  what  disposition  they  shall  make  of  a 
particular  case  or  question  that  comes  be- 
fore them;  and  any  legislative  commands 
about  such  matters,  other  than  those  con- 
tained in  the  general  law  of  the  land,  are  un- 
constitutional and  void.  Baggss  Appeal,  82 
D.  583. 

The  legislature  cannot  prescribe  a  rule  of 
conclusive  evidence.  Little  Rock  etc  R'y  Co. 
v.  Payne,  34  R.  55. 

6.  Power  over  remedies.  —  The  legis- 
lature may  provide  a  remedy  where  a  right 
exists  without  one.  Lycoming  v.  Unhn,  53 
D.  575;  Bailey  v.  Philadelphia  etc  R.  R.  Co., 
44  D.  593;  People  v.  Seymour,  76  D.  521. 

The  legislature  may  change  remedies  so 
long  as  it  does  not  substantially  impair 
them.     Holloway  v.  Sherman,  79  D.  537) 
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Bruce  v.  Schuyler,  46  D.  447;  Reapers9  Bank 
v.  Willard,  76  D.  755;  Flmtrnoy  ▼.  City  of 
JeffcrsonvUle,  79  D.  463;  Simpson  v.  City 
Savings  Bank,  22  R.  491. 

The  legislature  has  no  power  to  make  a 
void  proceeding  valid.  McDaniel  v.  CorreU, 
68  D.  587. 

Procedure  regulating  a  remedy  before 
judgment  may  be  changed  by  giving  defend- 
ant an  enlarged  time  for  answering,  if  it 
leaves  plaintiff's  remedy,  in  other  respects, 
just  as  it  existed  under  previous  laws.  Hoi- 
lovxxy  v.  Sherman,  79  D.  537. 

The  remedy  at  time  of  bringing  suit  must 
be  followed;  not  a  remedy  in  force  when  the 
cause  arose,  but  which  has  since  been  re- 
pealed. Fburnoy  v.  City  of  JeffcrsonvUle,  79 
D.  468. 

The  legislature  may  change  and  modify 
remedies,  forms  of  proceedings,  or  the  tribu- 
nal itself,  if  it  does  not  directly  or  indirectly 
destroy  or  abolish  all  remedy  whatever  by 
which  the  performance  of  any  class  of  valid 
legal  contracts  may  be  enforced.  Richard- 
mm  v.  Cook,  88  D.  622. 
s  The  legislature  may  control  the  statute  of 
limitations,  if  it  does  not  thereby  take  away 
the  remedy  to  enforce  existing  contracts.   lb. 

The  legislature  has  power  to  change  ex- 
emption laws  according  to  its  own  views 
of  policy  and  humanity,  so  as  to  affect  the 
remedy  upon  existing  contracts,  but  not  to 
the  extent  to  render  it  nugatory  or  imprac- 
ticable.    Stephenson  v.  Osborne,  90  D.  358. 

The  legislature  has  a  right  to  change  a 
remedy  and  prescribe  rules  of  evidence,  if  its 
enactment  does  not  create  a  new  obligation, 
or  attach  a  new  disability  retrospectively; 
but  it  cannot  annul  any  legal  ground  on  which 
a  previous  action  is  founded,  or  create  a  new 
bar  by  whioh  such  action  may  be  defeated. 
Hope  Mui,  Ins.  Co.  v.  Flvnn,  90  D.  438. 

Authority  to  hear  and  determine  actions 
and  proceedings  at  chambers  may  be  con- 
ferred upon  judges  by  the  legislature.  Brew- 
ster v.  Hanky,  99  D.  237. 

The  ringing  of  mill-bells  at  a  certain  hour 
having  been  enjoined  as  a  nuisance,  the 
legislature  may  authorise  the  ringing  at  that 
hour.     Sawyer  v.  Davis,  49  R.  27. 

7.  Power  over  holding  and  uses  of 
property.  —  The  general  assembly  can  ex- 
ercise no  arbitrary  power  over  the  rights  or 
property  of  an  individual,  and  no  authority 
beyond  its  legitimate  sphere  as  a  legislature. 
Campbells  Case,  20  D.  360. 

The  legislature  may  regulate  the  use  and 
keeping  of  property,  so  far  as  may  be  neces- 
sary to  prevent  the  destruction  or  injury  of 
the  property  of  others,  or  a  detriment  to 
the  public  morals  or  public  good.  Stevens  v. 
Stale,  35  D.  72. 

The  legislature  cannot  prohibit  a  person 
from  acquiring  or  possessing  any  particular 
species  of  property;  and  it  therefore  cannot 
prohibit  any  one  from  making  or  purchasing 


a  billiard-table,  though  the  use  of  the  table 
may  be  so  regulated  as  to  prevent  any  injury 
to  the  public  morals.     lb. 

The  legislature  may  regulate  the  mode 
and  manner  of  enjoying  property  and  regu- 
late callings,  where  the  public  interests  are 
affected,  by  general  laws  operating  alike  on 
all  citizens.  Mayor  etc  of  Mobile  v.  TuiUe, 
36  D.  441. 

The  legislature  has  a  controlling  and  dis- 
posing power  over  publio  property.  State  v. 
B.  <fc  0.  R.  R.  Co.,  38  D.  317. 

The  legislature,  under  its  police  power, 
may  exercise  reasonable  control  over  the 
keeping  and  use  of  property;  and  may, 
when  necessary  to  insure  the  public  safety, 
authorize  its  summary  destruction  without 
notice  to  the  owner.  Blair  v.  Forehand,  97 
D.  82. 

8.  Powers  respecting  public  officers. 
—  Power  of  appointment  to  office  is  not  in- 
trinsically executive  or  inherent  in  or  neces- 
sarily belonging  to  the  executive  department, 
and  its  exercise  by  the  legislature  is  not  per 
se  unconstitutional.  Mayor  etc  of  Baltimore 
v.  State,  74  D.  572. 

The  constitution  may  receive  an  interpre- 
tation from  long,  constant,  and  uniform 
legislative  practice,  and  where  the  legisla- 
ture has,  in  many  instances,  exercised  the 
power  of  appointment  to  office  unquestioned, 
this  is  evidence  of  a  construction  of  the  con- 
stitutional provision  concerning  the  separate 
nature  of  the  departmental  functions,  and 
an  acquiescence  by  the  people  and  the 
various  departments  of  the  government  in 
such  practical  interpretation.     lb. 

A  statute  appointing  officers  to  offices 
created  thereby  is  unconstitutional  if  such 

Eower  of  appointment  has  been  conferred 
y  the  constitution  upon  any  other  branch 
of  the  government,  but  if  the  power  is  given 
to  the  legislature,  it  may  be  exercised,  not- 
withstanding the  article  of  the  bill  of  rights 
concerning  departmental  separation.    lb. 

The  legislature,  in  an  act  creating  an  office, 
may  appoint  officers  to  fill  it,  under  a  pro- 
vision of  the  constitution  conferring  on  the 
executive  the  appointment  of  all  officers  not 
otherwise  provided  for,  "  unless  a  different 
mode  of  appointment  be  prescribed  by  the 
law  creating  the  office,"  especially  where 
the  legislature  has  often  exercised  this  power 
unquestioned.     lb. 

The  legislature  may  provide  that  police 
commissioners  of  a  city,  appointed  by  the 
legislature,  are  a  part  of  the  city  authorities 
for  whose  acts  the  city  is  responsible.     lb. 

The  legislature  may  authorize  police  com- 
missioners, whom  it  has  appointed  to  manage 
the  police  affairs  of  a  city,  to  issue  certifi- 
cates of  indebtedness,  in  the  name  of  the 
mayor  and  city  council,  for  prescribed  pur« 
poses,  and  upon  certain  contingencies;  and 
it  may  authorize  such  certificates  to  be  re- 
ceived in  payment  of  taxes,    lb. 
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la  the  absence  of  a  constitutional  pro- 
vision to  the  contrary,  the  legislature  may 
,  at  its  will  increase  or  diminish  the  compen- 
sation of  publio  officers  in  regard  to  future 
services.    People  r.  Declin,  88  D.  377. 

The  legislature  may  relieve  a  publio  officer 
from  liability  for  publio  moneys  that  have 
been  stolen  from  him  without  his  fault. 
Board  of  Education  v.  McLandeborough,  38 
R.  582. 

9.  Delegation  of  legislative  power. 
—  Where  the  legislature  has  no  power  to  do 
an  act,  it  cannot  delegate  the  power  to  do 
such  act  to  a  court  of  chancery.  Pearce  v. 
Potion,  45  D.  61. 

The  legislature  cannot  delegate  legislative 
power  to  courts,  so  as  to  give  their  rules  the 
force  of  law.  Bearing  v.  Bank  of  Charles- 
ton, 48  D.  300. 

The  power  to  make  laws  cannot  be  dele- 
gated by  the  legislature  to  the  people  of  the 
state,  or  to  any  portion  of  the  people;  nor 
can  the  legislature  enact  that  a  law  shall 
take  effect,  provided  the  people  of  the  state, 
or  of  a  district,  shall  vote  in  favor  of  it. 
Ex  parte  Wall,  17  R.  425;  Parker  v.  Com., 
47  D.  480. 

The  constitution  of  Kansas  declares  that 
each  house  of  the  legislature  "shall  be 
judge  of  the  elections,  returns,  and  qualifi- 
cations of  its  own  members."  The  legisla- 
ture enacted  that  "any  state,  district,  city, 
county  or  township  officer,  for  whose  re- 
moval from  office  by  impeachment  there  is 
no  provision,"  on  conviction  of  intoxication 
shall  be  removed  from  office  by  the  court. 
The  constitution  also  provides  that  "the 
governor,  and  all  other  officers  under  the 
constitution,  shall  be  subject  to  impeach- 
ment" Held,  that  the  act  is  unconstitu- 
tional, as  vesting  in  others  the  power 
exclusively  delegated  by  the  constitution  to 
each  house.  It  seems  that  members  of  the 
legislature  are  subject  to  impeachment. 
Stale  v.  QUmore,  27  K.  189. 

10.  Beports  and  resolutions.  —  Con- 
temporaneous reports  and  resolutions  of  the 
legislature  on  the  same  subject  must  be  con- 
strued together  and  have  effect.  Pinckney 
v.  Henegan,  49  D.  592. 

Reports  and  resolutions  of  the  legislature 
have  effect  as  directory  to  the  officers  and 
agents  of  the  state,  though  lacking  the  force 
of  formal  acts.     lb. 

The  legislature  may,  by  joint  resolution, 
direct  the  secretary  of  state  as  to  the  proper 
discharge  of  his  official  duties.  State  ex  ret 
Brown  v.  Bailey,  79  D.  405. 

LESSER  OFFENSE. 

Conviction  of,  when  a  bar  to  further  prose- 
cution, seo  Judgment,  87. 

LETTERS. 

Admissibility  and  effect  of,  as  evidence,  see 
Evidence,  238. 
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Beports,  see  Tot 


Contracts  by,  see  Contracts,  9. 

Liability  of  carriers  of,  see  Express  Com* 
panies,  2. 

Of  administration,  see  Executors  akd  Ad- 
ministrators, 7,  8. 

Of  administration,  as  evidence,  see  Evi- 
dence, 203. 

Of  credit,  see  Guaranty,  17. 

Offers  to  prove  contents  of,  see  Evidence, 
41. 

Presumption  that  letter  mailed  was  received, 
see  Evidence,  30. 

Protection  of  property  in,  see  Copyright,  2. 

Sending  obscene,  to  females,  see  Indecency, 
3. 


Liability  for  wrongful,  see  Sheriffs,  18. 

Lien  of  execution  before,  see  Execution,  69. 

Of  assessment  for  publio  improvement,  see 
Municipal  Corporations,  39. 

Of  attachment,  see  Attachment,  65-60. 

Of  executions  against  property,  see  Exe- 
cution, 44-67. 

Of  school  taxes,  see  Schools,  6. 

Of  taxes,  compelling,  see  Mandamus,  14. 

Proceedings  under,  when  satisfy  judgment^ 
see  Judgment,  111;  Execution. 

LEWDNESS. 
8ee  Indecency. 

LEX  DOMICILII. 

When  governs,  see  Contracts,  102s  Wills, 
66. 

LEX  TOBL 

When  governs,  see  Contracts,  163. 
Effect  of,  on  time  to  sue,  see  Limitations 
or  Actions,  8. 

LEX  LOCI  CONTBAOTUa 

When  governs,  see  Contracts,  148-1501 


When  governs,  see  Contracts,  151;  Wills, 
65. 


[Includes  the  civil  and  criminal  remedies  fee 
defamation,  otherwise  than  by  spoken  words, 
as  to  which  see  slander.  J 

Enjoining  publication  of,  see  Injunctions, 

29. 
For  divorce,  see  Marriage  and  Divorce, 

66. 
Liability  of  corporation  for,  see  Corpora* 

tions,  130. 

I.  The  Civil  Action. 
II.   The  Criminal  Prosecution. 

I.  The  Civil  Action. 

1.  What  words  are  libelous.  —  1.  /ft 
general  —  Words  written  and  published  may 
be  libelous,  which  if  spoken  would  not  be 
actionable.  Colty  v.  Reynold*,  27  D.  574; 
Obaugh  v.  Finn,  37  D.  773;  TilUon  v.  Bobbin* 
28  R.  5a 
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To  print  and  publish  of  one  that  he  has 
infringed  another's  patent  for  bark-mills  is 
a  libel;  for  snch  publication  tends  to  injure 
his  business  and  reputation,  and  to  expose 
him  to  hatred  and  contempt.  Walton  ▼. 
Trade,  27  D.  271. 

Written  slander,  to  be  actionable,  must 
impute  something  which  tends  to  disgrace  a 
man,  lower  him  in  or  exclude  him  from 
society,  or  bring  him  into  contempt  or  ridi- 
cule; and  the  court  must  be  able  to  say,  from 
the  publication  itself,  or  such  explanation  as 
it  may  admit  of,  that  it  does  contain  such  an 
imputation,  and  has  legally  such  a  tendenoy. 
Bice  v.  Simmon*,  31 D.  766. 

A  letter  which  intimates  a  suspicion  of 
dishonesty  may  be  a  libei  Hart  v.  Reed, 
35  D.  179. 

To  constitute  a  libel,  it  is  not  necessary 
that  the  writing  should  contain  an  imputa- 
tion of  an  offense  that  may  be  indicted  and 
punished.  It  is  sufficient  if  the  language 
tends  to  injure  the  reputation  of  the  party, 
to  throw  contumely,  or  to  reflect  shame  and 
disgrace  upon  him,  or  to  hold  him  up  as  an 
object  of  scorn,  ridicule,  or  contempt. 
Adams  v.  Lawson,  94  D.  455.  S.  P.,  Bice  v 
Simmons,  31  D.  766. 

Words  are  to  be  understood  in  their  plain 
and  ordinary  import  in  actions  of  ubeL 
Adams  v.  Lawson,  94  D.  455. 

A  libel  may  be  in  the  form  of  insinuation 
as  well  as  of  positive  assertion,  provided  the 
meaning  is  plain.    76. 

A  publication  may  be  libelous  upon  a  cor- 
poration if  its  charter  contains  no  authority 
to  do  what  is  made  the  subject  of  criticism, 
and  the  company  does  not  propose  to  do  its 
business  in  that  manner,  nahnemannian  L. 
L  Co,  ▼.  Beebe,  95  D.  519. 

To  charge  a  physician  with  "malprac- 
tice" in  a  particular  case  is  not  conclusively 
libelous  in  itself,  if  untrue;  but  it  is  for  the 
jury  to  determine  whether  the  word  was 
used  in  a  general  and  actionable  sense.  Rod- 
gers  v.  Kline,  31  R.  389. 

A  false  and  malicious  publication  that  a 
horse  was.  twenty-one  years  old,  when  the 
defendant  knew  him  to  be  only  twelve,  is 
actionable  on  proof  of  special  damages;  but 
the  loss  of  a  sale  to  some  particular  person 
must  be  averred  and  proved.  Wilson  v. 
Dubois,  59  R.  335. 

An  actionable  libel  has  been  held  to  exist  upon 
the/acts  shown  in  flu  following  cases;  To  print 
and  publish  of  one  "  that  he  has  been  de- 
prived of  a  participation  of  the  chief  ordi- 
nance of  the  church  to  which  he  belongs, 
and  that,  too,  by  reason  of  his  infamous, 
groundless  assertions  ";  so  of  any  malicious 
printed  slander  which  tends  to  expose  a 
man  to  ridicule,  contempt,  hatred,  or  deg- 
radation of  oharacter.  McCorkle  v.  Binns, 
6  D.  420. 

A  false  complaint  made  with  express  mal- 
ice, or  without  probable  cause,  to  a  body 


having  power  to  redress  the  wrong  com- 
plained of.     Bodwell  v.  Osgood,  15  D.  228. 

A  publication  rendering  a  person  ridicu- 
lous, or  exposing  him  to  contempt,  or  im- 
pairing his  standing  in  society  as  a  man  of 
rectitude  and  principle.  Colby  v.  Reynolds, 
27  D.  674. 

To  charge  one  in  writing  with  being  the 
author  of  a  false  and  malicious  report.    lb. 

Words  written  and  published,  which  tend 
to  cast  contumely  upon  a  party,  or  to  pre- 
judice him  in  his  employment;  and  proof  of 
the  publication  of  such  words  will  alone  sus- 
tain an  action,  without  the  neoessity  of  proof 
of  special  damages.  Obaugh  v.  Finn,  37  D. 
773. 

A  notice  of  the  death  of  a  living  person 
published  maliciously,  and  calculated  to  sub- 
ject the  person  to  ridicule.  McBride  v. 
Ellis,  67  D.  553. 

The  following  words  written  to  plaintiff; 
"As  you  will  make  considerable  by  being 
summoned  to  court,  I  would  advise  you  to 
go  and  pay  George  Bowman  the  balance  you 
owe  him  for  his  wild  hogs  you  killed.  .... 
I  hone  you  will  stop  swearing  lies  about  the 
number  of  trees I  will  close  this  let- 
ter by  advising  you  either  to  quit  lying  or 

preaching All  your  object  in  acting 

as  you  do  towards  me  is  just  to  run  me  to 
oosts."    Adams  v.  Lawson,  94  D.  455. 

Written  or  printed  words,  charging  an- 
other with  being  a  drunkard  and  with 
making  extortionate  charges  for  his  ser- 
vices.   Sanderson  v.  Caldwell,  6  R.  105. 

To  publish  of  an  attorney  for  a  city  that 
he  abandoned  his  client's  cause  by  resigning 
his  office  in  the  midst  of  a  litigation  brought 
on  by  his  advice,  to  the  detriment  of  nie 
client.     Hetherington  v.  Sterrv,  42  R.  169. 

Words  written  and  published,  calculated 
to  reflect  shame  and  disgrace  on  the  person 
of  whom  they  are  written,  or  to  hold  him  np 
as  an  object  of  hatred  or  contempt,  though 
they  impute  no  crime.  Fonville  v.  McNease, 
31  D.  556;  Miller  v.  Btdler,  52  D.  768;  Lan- 
sing v.  Carpenter,  76  D.  281. 

A  newspaper  publication  of  the  suicide  of 
a  man,  falsely  charging,  in  effect,  that  it  was 
induced  by  the  exactions  of  his  wife,  and  by 
her  fraudulent  conduct  in  taking  wages  for 
her  son  which  he  had  not  earned.  Bradley 
v.  Cramer,  48  R.  511. 

To  call  a  man  a  "  swine, n  in  writing, 
Soherson  v.  Peterson,  54  R.  607. 

2.  Publications  concerning  officers.  —  To 
publish  of  a  member  of  Congress,  "He  is  a 
fawning  sycophant,  a  misrepresentative  in 
Congress,  and  a  groveling  office-seeker;  he 
has  abandoned  his  post  in  Congress  in  pur- 
suit of  an  office" — is  libelous.  Thomas  v. 
CrosweU,  5  D.  269. 

A  publication  that  charges  a  judge  with 
being  destitute  of  the  capacity  and  attain- 
ments necessary  for  his  station,  or  that  hs 
openly  abandoned  the  common  principles  of 
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truth,  or  that  he  sold,  directly  or  indireotly, 
the  appointment  of  clerk,  is  libelous.  Bob- 
bins v.  Treadway,  19  D.  152. 

To  represent  in  a  public  journal  that  a 
public  officer  was  in  a  beastly  state  of  intox- 
ication when  in  the  discharge  of  his  duties, 
and  an  object  of  loathing  and  disgust,  blind 
with  passion  and  rum,  etc,  is  libelous. 
King  v.  Root,  21  D.  102. 

A  publication  concerning  a  court  commis- 
sioner is  libelous,  when  it  has  a  natural  ten- 
dency to  diminish  publio  confidence  in  his 
official  integrity,  and  thus  to  injure  him  in 
the  business  of  his  office;  as  where  he  is 
accused  of  being  "a  fit  tool  and  toady  of 
others,  and  whatever  he  might  do  in  the 
future,  the  past  would  warrant  the  depriv- 
ing him  of  his  office."  Lansing  v.  Carpenter, 
76  D.  281. 

A  publication  is  libelous  where  it  is  made 
maliciously,  and  states  that  defendant  ob- 
stinately retained  in  his  hands,  without  just 
cause,  funds  of  the  church  which  he  received 
as  its  treasurer,  after  every  opportunity  had 
been  exhausted  to  induce  him  honestly  to 
pay  it  over.     Holt  v.  Parsons,  76  D.  49. 

One  published  of  another  that  he  disgraced 
an  office  which  he  had  filled;  that  he  had 
been  accused  of  horse-stealing,  had  sued  his 
accusers,  and  the  defendants  had  a  verdict. 
Held,  that  this  imputed  the  crime  of  grand 
larceny.  Johnson  v.  St.  Louis  Dispatch  Co., 
27  R.  293. 

The  defendant  published  an  article  char- 
ging the  plaintiff  with  corrupt  and  dishonest 
conduct  m  public  office,  and  with  having 
been  forced  to  refund  money  unlawfully 
taken,  and  to  leave  such  office.  Held,  that 
such  article  is  prima  facie  libelous,  and  the 
action  is  maintainable  although  the  plaintiff 
has  left  the  office.  RusseU  v.  Anthony,  30 
R.436. 

3.  Publications  concerning  candidates  for 
office.*  — To  charge  a  candidate  for  a  popular 
office  with  being  uneducated,  lazy,  idle,  and 
ignorant  is  not  libelous;  nor  is  it  libelous 
perse  to  charge  him  with  being  "a  social 
leper"  who  should  be  "deodorized."  But 
otherwise  to  charge  him  with  being  a  profes- 
sional gambler,  bully,  thief,  and  whore- 
master.    Sweeney  v.  Baker,  31  R.  757. 

A  publication  in  a  newspaper  falsely  im- 
puting a  crime  to  a  candidate  for  publio 
office  is  actionable.  The  defendant's  honest 
belief  of  its  truth  may  mitigate  damages. 
Bronson  v.  Bruce,  60  R.  307. 

4.  Illustrations.  —  The  plaintiff  sued  the 
editor  and  the  publisher  of  a  newspaper  for 
an  alleged  libelous  article  appearing  in  their 
columns.  The  article  contained  a  statement, 
with  comments,  of  judicial  proceedings,  in- 
stigated by  J.  to  obtain  a  divorce  from  his 
wife  on  the  ground  of   her  adultery  with 

*  Candidate  for  office,  publications  concerning, 
when  libelous  see  notes,  57  B.  222-226;  56  K. 
286-288;  58  B.  686-692. 


plaintiff;  and  at  the  trial  the  judge  charged 
the  jury  that,  "  taking  the  whole  article  to- 
gether, the  petition  tor  divorce,  and  the 
comments  upon  it,  there  can  be  no  doubt 
that  it  is  libelous,  and  grossly  so."  Held, 
correct.    Pittock  v.  O'NeHl,  3  R.  544. 

Where  a  newspaper  article  pronounced 
the  verdiot  of  a  jury  to  be  "  infamous,"  and 
added  that  "we  cannot  express  the  con- 
tempt whioh  should  be  felt  for  these  twelve 
men  who  have  thus  not  only  offended  public 
opinion,  but  have  done  injustice  to  their 
own  oaths,"  —  field,  that  an  action  of  libel 
might  be  maintained  by  a  member  of  the 
jury  against  the  publisher.  Byers  v.  Martin, 
25  R.  755. 

The  defendant  published  in  a  newspaper 
the  following  words:  "  The  Hurricane  Vote. 
Again  we  have  to  chronicle  most  atrocious 
corruption,  intimidation,  and  fraud  in  the 
Hurricane  Island  vote,  for  which  Davis 
Tillson  is  without  doubt  responsible,  as  he 
was  last  year."  Held,  that  the  publication 
was  actionable  without  extrinsio  averments 
to  communicate  its  precise  import,  and  with- 
out any  allegation  of  special  damage.  TiU- 
son  v.  Bobbins,  28  R.  50. 

A  newspaper  article  concerning  the  chair- 
man of  a  political  county  committee,  not  a 
candidate  for  office,  described  him  as  an  im- 
pudent impostor;  charged  him  with  writing 
an  address  for  money  out  of  a  corruption 
fund;  alleged  that  he  was  the  recognised 
champion  and  professional  defender  of  pros- 
titutes and  the  lowest  criminals,  and  that 
he  followed  his  profession  solely  to  make 
money,  and  molded  his  opinions  according 
to  his  clients'  ability  to  pay.  Held,  libel- 
ous per  se.    Barr  v.  Moore,  30  R.  367. 

Defendant  sent  to  a  newspaper,  as  an 
advertisement,  a  false  statement  that  he 
wauted  the  plaintiff  to  pay  a  bill.  The  pub- 
lisher put  it  among  other  "wants,**  one  of 
which  called  for  a  "deadhead."  A  third 
person  cut  the  advertisement  out,  pasted 
it  on  a  postal-card,  and  sent  it  to  a  young 
woman  engaged  to  be  married  to  the 
plaintiff.  Held,  libelous,  and  that  it  was  a 
question  of  fact  whether  the  sending  of  the 
postal-card  was  a  natural  consequence  of  the 
publication.    Zier  v.  Hoffl'm,  53  R.  9. 

A  railroad  company  supplied  its  agents 
with  a  list  of  discharged  employees,  stating 
the  reasons  for  discharge.  When  the  reason 
stated  was  "stealing,  and  the  charge  was 
unfounded, — held,  a  libelous  publication. 
Bacon  v.  Mich.  Cent.  R.  R.  Co.,  54  R.  372. 

2.  What  are  not.  —  Opprobrious  words 
are  not  libelous.  Bobbins  v.  Treadway,  19 
D.  152. 

A  publication  that  charges  a  judge  with 
improprieties  which  would  be  no  cause  of 
impeachment  or  address  is  no  more  action- 
able than  if  made  against  a  private  citizen. 


lb. 


Mere  general  abuse  and  scurrility,  how* 
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erer  ill-natured  and  vexatious,  is  not  action- 
able, whether  written  or  spoken,  if  it  does 
not  convey  a  degrading  charge  or  imputa- 
tion.    Rice  v.  Simmons,  31  D.  766. 

A  letter  merely  intimating  suspicions, 
and  professedly  written  with  a  good  motive, 
does  not  import  libelous  matter,  actionable 
per  se,  without  proof  of  extraneous  facts 
authorizing  the  inference  that  the  writer  was 
actuated  by  express  malice.  Hart  v.  Reed, 
35  D.  179. 

It  is  against  publio  policy  to  treat  as  libel- 
ous upon  an  insurance  corporation  an  article 
which  merely  assumes  that  the  corporation 
proposes  to  do  for  its  own  advantage,  or  that 
of  its  stockholders,  whatever  its  charter  may 
expressly  authorize  it  to  do.  A  free  crit- 
icism of  the  charter  of  an  insurance  com- 
pany, or  of  any  other  corporation  which 
claims  the  confidence  of  the  public,  and  seeks 
the  possession  of  its  funds,  is  to  be  encour- 
aged, rather  than  repressed,  as  a  means  of 
public  security.  IlcJintmannian  L.  /.  Co.  ▼. 
Beebe,  95  D.  519. 

Where  an  insurance  company  has  pro- 
cured a  charter  which  authorises  it  to  pay 
an  interest  of  thirty  per  cent  per  annum  to 
its  stockholders  before  laying  uy  a  fund  for 
the  security  of  its  policy-holders,  a  publica- 
tion is  not  libelous  merely  because  it  assumes 
that  the  company  will  do,  for  the  profit  of 
its  stockholders,  that  which  it  has  obtained 
an  express  power  to  do;  and  because  it  argues 
that  a  company,  organized  under  such  a 
charter,  must  necessarily  be  unworthy  of 
public  confidence.     lb. 

A  newspaper  publisher  is  not  liable  in 
damages  for  ludicrous  but  innocent  misprints 
in  a  communication  ostentatiously  puffing 
the  writer  and  describing  a  surgical  opera- 
tion by  him.  Suiting*  v.  Shakespeare,  41  R. 
166. 

Where  an  article  ridiculing  a  person  for 
ostentation  was  published  in  a  newspaper  as 
the  result  of  mutual  banter  between  the  pub- 
lisher and  the  person  described,  with  the 
knowledge  and  assent  of  the  latter,  the 
question  of  libel  is  for  the  jury.     lb. 

A  written  allegation  that  the  plaintiff  was 
supervising  architect  of  a  building,  and 
promised  and  gave  to  the  defendants  work 
on  it,  for  a  commission  paid  him  by  them,  is 
not  actionable  in  itself.  Legg  v.  Dunleavy, 
50  R.  512. 

The  publication  of  an  article  stating  that 
a  dinner  furnished  by  a  caterer  on  a  public 
occasion  was  "  wretched, n  and  was  served 
"in  such  a  way  that  even  hungry  barbarians 
might  justly  object,"  and  that  "the  cigars 
were  simply  vile,  and  the  wines  not  much 
better,"  is  not  actionable  per  se.  Dooiing  v. 
Budget  Pub.  Co.,  59  R.  83. 

A  publication  by  a  passenger  railway 
company  that  a  conductor  was  discharged 
for  "failing  to  ring  up  all  fares  collected" 
does  not  necessarily  import  a  charge  of  em- 


bezzlement.   Pittsburgh  etc.  Past.  B?y  Co.  v. 
MeCurdy,  60  R.  363. 

The  defendant  published  a  newspaper  ar- 
ticle stating,  in  substance,  that  the  body  of  a 
man,  apparently  frozen  to  death,  had  been 
found  in  a  highway;  that  the  plaintiff  as 
coroner  was  proceeding  to  hold  an  inquest 
on  it,  when  a  physician,  after  a  careful 
examination,  pronounced  the  man  alive,  and 
after  some  twenty- four  hours*  labor  re- 
stored him  to  consciousness.  The  plaintiff 
was  also  a  physician,  but  the  article  said 
nothing  of  his  professional  character.  Held, 
not  actionable  per  se.  Purdy  v.  Rochester 
Printing  Co.,  48  R.  632. 

3.  What  is  a  sufficient  publication. 
— To  constitute  publication  of  a  libel,  the 
contents  of  the  writing  need  not  be  made 
known  to  the  public  generally.  It  is  enough 
if  they  be  made  known  to  a  single  person. 
Adams  v.  Lawson,  94  D.  455. 

Where  a  letter  containing  libel  is  sent 
sealed,  and  the  writer  subsequently  states, 
in  the  presence  of  witnesses,  that  he  had  got 
a  certain  person  to  write  the  letter  for  him, 
that  he  had  signed  his  own  name  to  it  and 
kept  a  copy,  and  also  states  what  the  con- 
tents of  the  letter  were,  but  without  pro- 
ducing it  or  a  copy  of  it*  this  is  a  sufficient 
publication  of  the  libel.     lb. 

No  action  lies  for  a  libel  published  only  by 
writing  and  mailing  it  to  the  plaintift  Spaits 
v.  Poundstone,  44  R.  773. 

Written  words  are  not  published,  in  the 
seuse  that  will  support  a  civil  action,  where 
the  instrument  containing  them  reaches  the 
person  only  of  whom  they  are  written,  though 
the  latter  afterwards  makes  its  contents 
public.    Fonville  v.  MeNease,  31  D.  556. 

Verbal  admissions  of  a  party,  of  his  author- 
ship of  an  instrument  that  has  reached  the 
person  of  whom  it  is  written,  upon  being 
questioned  as  to  the  matter  by  the  latter,  in 
public,  constitutes  no  publication,     lb. 

The  sender  of  a  libelous  letter  is  liable  for 
its  further  publication  by  the  receiver,  if 
such  further  publication  was  a  probable  con- 
sequence of  sending  it.  Miller  v.  Butter,  52 
D.  768. 

4.  What  amounts  to  a  justification. 
—  In  an  action  for  libel  against  the  printer 
of  a  newspaper,  it  is  not  a  justification  in 
law  that  the  publication  was  made  at  the 
instance  of  a  person  whose  name  was  given 
at  the  time,  and  who  paid  for  it  in  the  usual 
course  of  business,  though  it  may  go  in  mit- 
igation of  damages.  RunJcle  v.  Meyer,  2  D. 
393. 

To  charge  a  counselor  at  law  with  offering 
himself  as  a  witness,  in  order  to  divulge  the 
secrets  of  his  client,  is  libelous,'  and  it  is  no 
justification  that  he  disclosed  matters  com- 
municated to  him  by  his  client  which  had  no 
relation  or  pertinency  to  the  cause  in  which 
he  was  engaged.  Bigg*  v.  Denniston,  2  1). 
145. 
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To  charge  a  commissioner  of  bankruptcy 
with  being  a  misanthropist,  a  violent  parti- 
van,  stripping  the  unfortunate  debtors  of 
every  cent,  and  then  depriving  them  of  the 
benefit  of  the  act,  is  libelous;  and  the  de- 
fendant, to  make  out  a  justification  of  the 
charge,  must  show  that  the  plaintiff,  as 
commissioner,  perverted  the  law  to  such 
oppressive  purposes.     lb. 

belief  in  the  truth  of  a  libelous  charge 
does  not  justify  its  publication,  if  it  is  false 
and  injurious,  and  is  not  communicated  to 
another  as  a  privileged  communication.  King 
v.  Root,  21  D.  102. 

Belief  in  the  truth  of  a  charge  claimed  to 
be  libelous  goes  only  in  mitigation  of  dam- 
ages.    Fountain  v.  West,  92  D.  405. 

It  is  no  justification  for  writing  a  libelous 
letter  to  a  woman  concerning  her  suitor  that 
the  writer  was  her  friend  and  former  pastor, 
and  that  the  letter  was  written  at  the  re- 
quest of  her  parents,  who  assented  to  its 
contents.  "Count  Joannes"  v.  Bennett,  81 
D.  738. 

The  constitution  of  Kansas  provides  that 
"The  liberty  of  the  press  shall  be  inviolate; 
and  all  persons  may  freely  speak,  write,  or 
publish  their  sentiments  on  all  subjects, 
being  responsible  for  the  abuse  of  such  right; 
and  in  all  civil  or  criminal  actions  for  libel, 
the  truth  may  be  given  in  evidence  to  the 
jury,  and  if  it  shall  appear  that  the  alleged 
libelous  matter  was  published  for  justifiable 
ends,  the  accused  party  shall  be  acquitted. "  In 
a  civil  action  against  the  proprietor  of  a  news- 
paper for  libel,  where  the  defendant  justified, 
the  court  charged  that  proof  of  the  truth  of 
the  words  in  question  was  not  a  defense,  but 
only  went  to  mitigate  damages,  and  that  the 
defendant  must  also  show  that  he  published 
the  words  with  good  motives  and  for  justi- 
fiable ends,  and  that  if  he  acted  honestly, 
for  good  purposes,  and  for  justifiable  ends, 
he  was  to  be  excused.  Held,  error.  The 
truth  of  the  matter  charged  is  a  complete 
justification.    Castle  v.  Houston,  27  R.  127. 

5.  What  communications  are  privi- 
leged. —  1.  General  principles.*  —  Words 
spoken  or  written  by  a  court,  the  parties, 
or  counsel,  in  the  due  course  of  judicial 
proceedings,  if  relevant,  are  not  actionable, 
but  are  absolutely  privileged  communica- 
tions, and  although  irrelevant,  do  not  con- 
stitute a  cause  of  action,  unless  they  are  in 
fact  malicious.  In  such  case,  proof  of 
actual  malice  is  upon  complainant.  Lawson 
v.  Hicks,  81  D.  49.  8.  P.,  Com.  v.  B landing, 
15  D.  214;  Gilbert  v.  People,  43  D.  646;  Lan- 
ning  v.  Christy,  27  R.  431.  The  question  of 
reasonable  or  probable  cause  of  belief  is  for 
the  jury  in  determining  the  question  of 
malice.     Lawson  v.  Hicks,  81  D.  49. 

An  attorney  who  files  specifications  of 
opposition  to  an  insolvent's  discharge,  al- 

•  See  note  on  privileged  communications,  16  D. 
WAS, 


letting  that  the  insolvent  had  been  privy  te 
false  and  fraudulent  entries  in  his  books, 
had  sworn  falsely  in  relation  to  his  estate, 
and  in  a  fiduciary  capacity  had' fraudulently 
converted  property  to  his  own  use,  which 
information  be  had  derived  from  his  client, 
is  not  liable  for  libeL  Holds  v.  Meux,  68  R. 
574. 

What  are  privileged  communications, 
stated.  Aldrich  v.  Press  Printing  Co.,  86 
D.  84. 

The  following  written  or  printed  papers  are 
privileged:  A  petition  for  redress  or  griev- 
ances, whether  the  subject-matter  of  the 
petition  be  true  or  false,  simply  on  its  being 
preferred  to  the  legislature.  Harris  v.  Hun- 
tington, 4  D.  728. 

Words  uttered  in  an  affidavit  upon  which 
a  search-warrant  for  stolen  goods  is  issued. 
Vausse  v.  Lee,  26  D.168. 

A  remonstrance  against  granting  the  plain- 
tiff a  tavern  license,  charging  him  with  be- 
ing a  professional  pettifogger,  and  stirring 
up  suits,  and  endeavoring  to  have  justioer 
courts  appointed  at  his  tavern.  Vandertee 
v.  McGregor,  27  D.  156.  Presenting  such 
remonstrance  to  others  for  signatures,  with- 
out proof  of  express  malice,  is  not  action- 
abb,    lb. 

An  affidavit  before  a  justice  in  due  coarse 
of  law  to  procure  the  plaintiff 's  arrest  for  a 
crime.     Hartsoch  v.  Reddick,  38  D.  141. 

The  publication  of  quasi  judicial  proceed- 
ings before  all  public  bodies,  for  the  neces- 
sary information  of  the  people.  Barrows  v. 
Bell,  66  D.  479. 

A  communication  made  in  good  faith  in 
answer  to  one  having  an  interest  in  the  in- 
formation sought;  or  if  volunteered,  when 
the  person  to  whom  the  communication  is 
made  has  an  interest  in  it,  and  the  person  by 
whom  it  is  made  stands  in  such  a  relation 
to  him  as  to  make  it  a  proper  or  reasonable 
duty  to  give  the  information.  SunderBn  v. 
Bradstreet,  7  R.  322. 

Fair  and  reasonable  comments,  however 
severe  in  terms,  published  in  a  newspaper, 
concerning  anything  which  is  made  by  its 
owner  a  subject  of  public  exhibition.  Gott 
v.  Pulstfer,  23  R.  322. 

A  publication  in  a  newspaper  of  a  report 
of  preliminary  proceedings  before  a  jnstice  of 
the  peace  on  a  criminal  charge,  resulting  in 
holding  the  party  to  bail  or  committing  him 
for  the  action  of  the  grand  jury,  when  sub- 
stantially correct,  and  made  in  good  faith, 
and  without  malice.  AfcBee  v.  Fulton,  28  R. 
465. 

The  report  of  a  committee  of  a  lodge  of 
Odd  Fellows,  recommending  the  expulsion 
of  a  member  for  false  swearing,  made  in  ac- 
cordance with  the  rules  and  customs  of  the 
order,  and  published  in  a  pamphlet  account  of 
the  transactions  of  the  lodge,  for  the  use  of 
the  members,  according  to  the  ordinary  prac- 
tice.   Kirkpatrkk  v.  Magk  Lodge,  40  R.  314 


LIBEL,  L 


217ft 


2.  Illustrations.  —  Defendants,  having  been 
defrauded  of  a  large  amount  of  goods  by 
persons  with  whom  they  had  reason  to  and 
did  believe  plaintiff  to  be  associated,  pre- 
pared and  signed  a  paper,  stating  that  they, 
with  others,  had  been  •*  robbed  and  swindled 
by  plaintiff  and  others,  and  agreeing  to  bear 
proportionally  the  expenses  of  a  criminal 
prosecution  of  plaintiff  and  such  others.  The 
paper  was  exhibited  to  an  agent  of  one  of 
the  defrauded  persons  for  signature.  I  J  eld, 
a  privileged  communication.  KtirJc  v.  Colby, 
7R.  360. 

In  proceedings  by  R.  as  the  next  friend 
of  a  female  infant,  to  remove  the  guardian  of 
such  infant,  the  petition  alleged  as  a  reason 
for  such  removal  that  the  guardian  kept  in 
his  family  B.»  a  girl  whose  "reputation  is 
ruined,  and  she  is  now  an  example  of  shame 
and  prostitution."  Held,  that  tne  statement 
was  conditionally  privileged,  although  B. 
was  not  a  party  to  the  record,  and  that  to 
render  R.  liable  to  B.  for  libel,  malice  must 
be  shown.     Buohs  v.  Backer,  19  R.  598. 

The  plaintiff  and  defendant  were  Congre- 
gational ministers  and  members  of  a  county 
association  of  such  ministers,  recognized  by 
Congregational  churches,  and  membership 
in  which  was  considered  among  the  chnrches 
as  evidence  of  good  ministerial  standing. 
This  association,  at  the  instance  of  defend- 
ant, unanimously  adopted  resolutions  im- 
plying that  the  plaintiff  had  been  guilty  of 
untruthfulness,  deception,  and  creating  dis- 
turbance among  the  churches,  withdrawing 
fellowship  from  him  temporarily,  inviting 
him  to  appear  and  show  cause  why  he  should 
not  be  dismissed  without  the  recommenda- 
tory letter  to  other  churches  usually  granted 
to  members  in  good  standing,  and  directing 
that  the  resolutions  be  sent  to  certain  de- 
nominational newspapers.  The  defendant 
spoke,  and  voted  tor  the  resolutions.  The 
resolutions  were  published  in  two  news- 
papers, one  of  which  circulated  throughout 
New  England,  and  the  other  in  Vermont, 
and  which  were  the  recognized  denomina- 
tional organs.  For  several  years  previous, 
reports  of  difficulty  between  plaintiff  and 
his  parishioners  were  in  circulation,  and  de- 
fendant had  received  letters  from  ministers 
and  parish  committees  in  several  places 
where  plaintiff  was  preaching,  giving  un- 
favorable accounts  of  his  career,  and  some  of 
them  speaking  of  him  as  unfit  for  the  office 
and  work  of  the  ministry,  and  asking  de- 
fendant to  do  what  he  could  to  restrain  him. 
Held,  that  defendant's  action,  and  the  pub- 
lication of  the  preamble  and  resolutions 
were  privileged,  and  the  burden  was  on  the 

Slaintiff  to  prove  malice.  S/turtleff  v.  Stevens, 
1  R.  698. 

A  professor  of  the  United  States  Naval 
Academy  at  Annapolis  placed  his  written 
resignation  in  the  hands  of  the  superintend- 
ent of  the  academy,  to  be  forwarded  to  the 
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Secretary  of  the  Navy.  The  superintendent 
being  required  by  law  to  indorse  his  opinion 
thereon,  indorsed  his  opinion  stating  why  he 
thought  the  resignation  should  be  accepted. 
Held,  that  this  indorsement  was  presump- 
tively, but  not  absolutely,  a  privileged  com- 
munication. Maurice  v.  Warden,  89  R. 
384. 

To  prevent  a  town  superintendent  of 
schools  from  licensing  an  applicant  as  a 
teacher,  persons  interested  in  the  school 
in  question  represented  to  the  superintend- 
ent,  in  a  petition  and  affidavit,  that  the  ap- 
plicant was  a  person  of  bad  moral  character, 
and  unfit  to  have  charge  of  a  school  Being 
sued  by  him  for  libel  they  justified,  ana 
showed  that  he  was  habitually  profane  and 
a  Sabbath-breaker.  Held,  I.  That  the  justi- 
fication was  made  out;  2.  That  the  commu- 
nication was  privileged.  Wkman  v.  Mabes, 
40  R.  477. 

A  was  chairman  of  an  association  of  citU 
sens  of  Philadelphia,  known  as  the  "Com* 
mittee  of  One  Hundred,"  a  political  organi- 
zation confined  to  matters  of  a  municipal 
character.  B  was  a  candidate  for  re-election 
to  judicial  place;  at  a  meeting  of  the  "  Com- 
mittee of  One  Hundred,"  at  which  several 
newspaper  correspondents  were  present,  A 
presented  a  letter,  at  the  same  time  announ- 
cing that  he  had  received  it  from  a  city  ex- 
official,  and  further  stating  the  nature  of  the 
contents;  he  then  handed  the  letter  to  the 
secretary,  with  instruction  to  read  it,  which 
was  done.  The  letter  alleged  that  it  was  by 
the  charge  of  B  to  the  jury  in  a  certain  case 
that  a  two-hundred-thousand-dollar  steal 
had  been  made  possible,  eta ;  the  accusation 
was  given  extensive  notoriety  through  the 
channel  of  the  local  newspaper  press,  and  B 
was  defeated  at  the  election.  In  point  of 
fact,  the  case  referred  to  was  neither  tried 
before  B,  nor  was  it  tried  in  the  court  of 
which  he  was  judge.  Held,  in  an  action  for 
libel  brought  by  B  against  A,  that  the  com- 
munication was  privileged.  Briggs  v.  Oar* 
rett,  56  R.  274. 

6.  What  are  not  privileged.*— A  pub- 
lication concerning  a  candidate  for  office  is 
not  privileged.     King  v.  Boot,  21  D.  102. 

Editors  may  publish  what  they  please  in 
relation  to  the  character  and  Qualifications  of 
candidates,  but  are  responsible  for  the  truth 
of  all  they  so  publish.     lb. 

Libelous  matter  published  against  a  can- 
didate for  public  office,  whether  by  an  indi- 
vidual or  a  public  journal,  is  not  privileged, 
and  will  render  the  person  making  the  pub- 
lication equally  liable  for  his  acts  with  those 
who  commit  the  same  offense  against  private 
individuals.  Aldrich  v.  Press  Printing  Co., 
86  D.  84. 

A  false  publication  in  a  nowspaper  that  a 
candidate  for  public  office  is  under  indict- 

•  Comments  upon  officers  and  candidates  fat 
office,  see  notes,  W  B.  685-092;  86  D. 88-v* 
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ment  for  a  felony  is  not  privileged.    Jones 
v.  Townsend,  58  R.  676. 

Though  a  person  may  publish  a  correct 
account  of  the  proceedings  of  a  court  of  jus- 
tice, yet  if  he  discolors  or  garbles  the  pro* 
ceedings,  or  adds  comments  and  insinuations 
of  his  own  in  order  to  asperse  the  character 
of  the  parties  concerned,  it  is  libelous. 
Tliomas  v.  CrosweU\  6  D.  269. 

A  party  has  a  right,  as  chronicler  of  events 
that  actually  occurred,  to  report  the  fact 
that  another  has  been  arrested  and  held  for 
examination  upon  a  particular  charge;  but 
beyond  this  he  cannot  go,  and  assume  the 
guilt  of  another  upon  an  ex  parte  charge,  ex- 
cept upon  the  responsibility  of  proviug  the 
truth  of  his  accusation  when  sued  forlibeL 
Tresca  v.  Maddox,  66  D.  198. 
^  A  full,  fair,  and  impartial  report  of  a  judi- 
cial trial,  had  in  open  court,  unaccompanied 
by  malicious  and  defamatory  comments,  may 
be  published  with  impunity,  and  is  considered 
as  privileged.  But  such  privilege  does  not 
extend  to  the  publication  of  mere  prelimi- 
nary proceedings,  such  as  an  ex  parte  affi- 
davit, made  before  a  proper  officer,  with  a 
view  to  the  arrest  of  the  party.  Such  pub- 
lication can  only  be  justified  by  proving  the 
truth  of  the  charge.  Cincinnati  Qazette  Co. 
v.  Timberlake,  78  D.  285. 

A  false  charge  of  crime  is  not  privileged 
because  published  in  a  newspaper.  Barnes 
v.  Campbell,  47  R.  183. 

A  publication  in  a  newspaper  of  a  false 
statement  that  a  city  physician,  who  is  ap- 
pointed by  the  common  council,  and  not 
publicly  elected,  has  caused  the  death  of  a 
patient  by  malpractice,  is  not  privileged,  and 
is  libelous.     Foster  v.  Seripps,  33  R.  403. 

A  libelous  letter  written  by  a  minister  to 
an  association  of  ministers  of  which  he  is 
not  a  member,  concerning  one  of  its  mem- 
bers, is  not  privileged.  Shurtleff  v.  Parker, 
39  R.  454. 

The  publication  in  a  newspaper  of  the  con- 
tents o?  a  petition  for  the  disbarment  of  an 
attorney,  filed  in  vacation,  and  not  presented 
or  docketed,  is  not  privileged.  Cowley  v. 
PuUtfer,  50  R.  318. 

A  newspaper  publication  charging  officers 
of  the  state  penitentiary  with  gross  derelic- 
tion of  duty,  if  not  with  positive  crime,  is 
not  privileged.  Banner  Pub,  Co.  v.  State,  67 
R.  214. 

The  publication,  by  a  mercantile  agency, 
of  a  notification  sheet,  which  is  sent  to  its 
subscribers  irrespective  of  their  interest  in 
tne  plaintiff's  standing  and  credit;  is  not 
privileged,  and  the  proprietors  are  liable  for 
a  false  report  of  the  plaintiff's  financial  con- 
dition in  such  publication.  King  v.  Patter- 
son, 60  R.  622;  Sunderlin  v.  Bradstreet,  7  R. 
322. 

A  newspaper,  after  alluding  to  certain  out- 
rages perpetrated  by  "ruffians,**  proceeded 
to  state  that  plain tu%  "a  young  man  on  the 


Washington  train,  who  is  engaged  in  selling 
papers,  and  who  takes  every  occasion  to  in* 
suit  Republican  passengers,  appears  to  have 
been  in  collusion  with  the  ruffians.  On  ap- 
proaching the  city,  he  went  around  to  take  a 
vote  of  the  passengers,  the  object  being  evi- 
dently to  spot  the  Republicans,  that  the  as- 
sailants might  know  who  were  their  friends 
and  who  their  opponents."  In  an  action 
against  the  publishers,  —  held,  that  the  pub- 
lication was  libelous  per  as,  and  that  it  was 
not  such  a  privileged  publication  or  criticism 
as  protected  them  from  liability.  Snyder  v. 
FuUon,  6  R.  314. 

The  defendant  made  an  affidavit  that  the 
plaintiff^  who  had  testified  on  a  trial  before 
a  Masonic  lodge,  was  not  to  be  believed  on 
oath.  This  was  at  the  request  of  the  perty 
on  trial.  Neither  party  to  this  action  was  a 
Mason.  Held,  not  privileged.  Nix  v.  Cold- 
well,  50  R.  163. 

7.  The  right  of  action,  generally.* 
—  A  corporation  aggregate  may  maintain  an 
action  for  libel  for  words  published  of  it  in 
the  way  of  its  trade  or  business,  or  of  its 
property  and  concerns,  or  of  its  officers,  ser- 
vants, or  members,  by  reason  of  which  spe- 
cial damage  is  sustained  by  the  corporation. 
Trenton  etc  Ins.  Co.  y.  Perrine,  57  u.  400. 

A  domestic  corporation  may  maintain  ac- 
tion for  libel;  but  qucere,  whether  the  comity 
by  whioh  a  foreign  corporation  is  permitted 
to  bring  suit  upon  its  contracts  should  be 
so  far  extended  as  to  permit  a  suit  for 
libeL  Hahnemannian  L.  /.  Co.  v.  Beebe,  95 
D.  519. 

8.  Parties  defendant.— An  action  for 
libel  may  be  maintained  against  two,  if  the 
offense  be  a  joint  act  done  uy  both.  Harris 
v.  Huntington,  4  D.  728. 

The  proprietor  of  a  newspaper  which  is 
edited  by  another  is  liable  for  a  libel  pub- 
lished therein,  although  published  without 
his  knowledge.  Andres  v.  Wells,  5  D.  267; 
Bruce  v.  Reed,  49  R.  586.  But  where  a 
printing-press  and  newspaper  establishment 
were  assigned  to  a  person  merely  as  seen* 
rity  for  a  debt,  and  the  press  remained  in 
the  sole  possession  and  management  of  the 
assignor,  this  was  held  not  to  be  suoh  an 
ownership  in  the  person  holding  such  lien 
as  would  render  him  liable  as  proprietor. 
Andres  v.  Wells,  5  D.  267. 

The  publisher  of  a  libel  is  liable  to  a  perty 
libeled,  notwithstanding  the  libel  is  accom- 
panied with  the  name  of  the  author.  Dole 
y.  Lyon,  6  D.  346. 

An  action  for  libel  will  lie  against  a  corpo- 
ration at  gregate,  Aldrieh  v.  Prem  Printsna 
Co.,  86  D.  84;  Johnson  v.  8L  Lome  Dispute* 
Co.,  27  R.  293;  Evening  Journal  Ase'n  ▼.  Mo* 
Dermott,  43  R.  392. 

D.  and  C.  signed  a  written  communica- 
tion to  a  newspaper,  libeling  the  character 

•Venue  in  actions  for  libel,  see  note,  1*  n.  a& 
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of  H.,  and  intrusted  it  to  L.  for  publication. 
L.  carried  it  to  a  correspondent  of  the  news- 
paper, who  rewrote  it,  cutting  it  down,  and 
signed  the  names  of  D.  and  C,  without  direct 
authority  from  them.  It  was  published  as 
thus  rewritten  and  signed.  D.  and  C.  saw 
the  publication,  and  did  not  disavow  it,  and 
D.  refused  to  disavow  it  to  a  person  sent  to 
him  by  H.  on  the  subject,  and  said  he  had 
signed  it.  Held,  that  a  finding  against  D. 
and  C.  in  an  action  for  libel  by  H.  would  be 
affirmed  as  to  D.,  and  reversed  as  to  C. 
Dawson  v.  Holt,  47  R.  312. 

0.  Declaration  or  complaint. — The 
declaration  need  not  ordinarily  allege  that 
the  words  were  published  maliciously;  it  is 
sufficient  to  state  that  they  were  false  and 
injurious.  King  v.  Boot,  21  D.  102;  Cole- 
man v.  SouUtwick,  6  D.  253. 

Where  an  alleged  libel  oontains  anything 
that  is  obscure,  or  needs  explanation  to  give 
it  the  force  of  slander,  the  pleader  should 
point  it  by  innuendo  or  prefatory  averment. 
Rice  v.  Simmons,  31  D.  766. 

Words  which,  when  used,  do  not  of  them- 
selves, or  by  the  connection  in  which  they 
are  used,  convey  an  evil  import,  should  be 
connected  by  averments  with  such  a  state 
of  facts  as  would  show  that  they  contain  a 
slanderous  imputation,     lb. 

Two  articles  cannot  be  coupled  to  ascer- 
tain if  one  of  them  is  libelous  or  not,  the 
articles  not  being  published  in  the  same 
paper.     Usher  ▼.  Severance,  37  D.  33. 

Special  damage  for  loss  of  business 
through  a  libel  may  be  assigned  generally, 
without  stating  the  names  of  customers  lost, 
where  the  individuals  may  be  supposed  to 
be  unknown  to  the  plaintiff  or  where  it  is 
impossible  to  specify  them,  or  where  they 
are  so  numerous  as  to  excuse  a  specific  de- 
scription. Trenton  etc,  Ins.  Co.  v.  Perrine, 
57  D.  400. 

An  averment  of  want  of  "justifiable  cause 
or  excuse  "  to  believe  the  defamatory  matter 
relevant  is  not  equivalent  to  the  averment 
of  "want  of  reasonable  or  probable  cause," 
required  by  the  Alabama  statute.  Lawson 
v.  Hick*.  81  D.  49. 

Libelous  meaning  of  words  not  actionable 
per  *e  must  be  alleged  to  have  been  under- 
stood by  those  to  whom  they  were  pub- 
lished, as  well  as  that  the  defendant  so 
intended  and  understood  them  to  mean,  or 
the  complaint  is  demurrable.  Maynard  v. 
Fireman  s  Fund  Ins.  Co.,  91  D.  672. 

An  innuendo  is  unnecessary,  and  may  be 
rejected  as  surplusage,  where  the  writing  on 
its  face  relates  to  the  plaintiff,  and  the  words 
are  libelous  in  themselves.  Adams  v.  Law- 
son,  94  D.  455. 

A  foreign  corporation  suing  for  libel 
should  set  out  its  charter  at  length  in  the 
declaration,  so  that  the  court  may  determine 
whether  the  alleged  libelous  publication  was 
false  in  stating  the  mode  in  which  it  author* 
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ized  the  business  of  the  company  to  be  done; 
and  an  omission  to  do  so  is  fatal.  Nor  can 
the  charter  be  treated  as  properly  pleaded 
when  brought  before  the  court  only  as  a  part 
of  the  alleged  libelous  publication.  Hahne- 
mannian  L.  /.  Co.  v.  Beebe,  95  D.  519. 

Necessity  of  so  setting  out  charter  in  full 
is  not  obviated  by  the  use  of  the  usual 
formula,  that  the  defendant  falsely  and 
maliciously  wrote,  published,  etc  This  is 
sufficient  in  an  action  by  a  natural  person 
for  words  actionable  in  themselves,  because 
the  law  presumes  such  person  to  be  of  good 
credit  and  character,  until  the  contrary  is 
shown;  but  the  court  cannot  presume  that 
the  legislature  of  a  foreign  state  has  not 
granted  an  unwise  charter  and  authorized 
the  company  to  do  the  thing  which  the  pub- 
lication charges  it  with  proposing  to  do.   lb. 

A  complaint  for  libel,  for  words  contained 
in  a  letter,  and  not  actionable  in  themselves, 
alleged  that  the  letter  was  read  by  third  per- 
sons, to  whom  the  receiver  showed  it,  and 
alleged  special  damage  from  this,  and  not 
from  the  reading  by  the  receiver.  Held, 
that  the  complaint  was  bad,  for  not  alleging 
that  the  writer  authorized  the  receiver  so  to 
show  it.     Oough  v.  Goldsmith,  28  R.  579. 

10.  Matters  of  defense.  —-The  pub- 
lisher of  an  article,  not  knowing  or  believing 
it  to  be  libelous,  is  not  liable  to  an  action 
therefor,  though  intended  by  the  writer  x 
to  defame  the  plaintiff,  the  publisher  sup* 
posing  it  to  be  fictitious.  Smith  v.  Ashley, 
45  D.  216. 

11.  Plea.  —  Under  the  general  issue,  the 
truth  of  the  matters  charged  as  libelous  mar 
be  proved  to  rebut  the  presumption  of  mal- 
ice. Remington  v.  Congdon,  13  D.  431;  Ed- 
wards v.  Chandler,  90  D.  249.  Contra,  see 
Sheahan  v.  Collins,  71  D.  271. 

The  general  issue  admits  plaintiff's  inno- 
cence of  the  charge  of  whioh  he  complains. 
Sheahan  v.  Collins,  71  D.  271. 

A  plea  that  the  libelous  publication  is  truo 
constitutes  a  complete  defense,  if  proved; 
but  it  is  a  deliberate  reassertion  of  the  ori- 
ginal charge,  and  estops  the  defendant  from 
showing  that  it  was  published  under  a  mis- 
take.    King  v.  Root,  21  D.  102. 

Plaintiff  is  not  bound  to  prove  the  falsity 
of  the  libel  charged  if  it  is  not  privileged; 
and  the  justification  of  it  as  true  is  there- 
fore not  a  denial  of  anything  incumbent 
upon  the  plaintiff  to  prove,  is  strictly  in 
avoidance,  and  must  be  pleaded  or  noticed 
specially.     Edwards  v.  Chandler.  90  D.  249. 

12.  General  rules  of  evidence.*  — 
How  a  witness  understood  a  publication 
charged  to  be  libelous  is  not  a  proper  ques- 
tion. The  witness  can  state  facts  only,  and 
leave  it  to  the  court  and  the  jury  to  draw 
the  conclusions.     It  seems  that  a  contrary 

*  Witness's  impressions  with  respect  to  the 
persons  to  whom  the  words  were  applicable,  see 
note,  4  D.  852-864. 
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rale  might  prevail  where  the  publication 
was  shown  to  bat  one  person,  or  to  bat  a 
few.    Maynard  v.  BeardsUy,  22  D.  695. 

It  is  not  competent  to  prove  that  the  de- 
fendant has  libeled,  or  threatened  to  libel, 
other  persons.  Cochran  v.  BuUerfield,  45  D. 
363. 

The  whole  of  an  alleged  libelous  letter  may 
be  considered  by  the  jury,  including  de- 
famatory references  to  other  persons  than 
the  plaintiff,  for  the  purpose  of  determining, 
whether  that  part  referring  to  the  plaintiff 
was  malicious.    Miller  v.  Butler,  52  D.  768. 

Words  having  a  covert  or  ambiguous  mean- 
ing may  be  alleged  and  proved  to  have  been 
used  with  intent  of  de  faming,  and  to  have 
been  understood  in  a  particular  defamatory 
sense  by  those  to  whom  they  were  pub- 
lished. Maynard  v.  Fireman  s  Fund  Ins, 
Co.,  91  D.  672;  Knapp  v.  Fuller,  45  R.  618. 

Plaintiff  may  give  evidence  in  ohief  of  his 

general  good  character  before  the  defendant 
as  introduced  any  evidence.      Adams  v. 
Lawson,  94  D.  455. 

In  an  action  for  the  publication  of  an  ar- 
ticle libelous  per  se,  damages  to  plaintiff  or 
malice  in  defendant  need  not  be  affirmatively 
shown.    Sanderson  v.  Caldwell,  6  R.  105. 

In  an  action  by  a  lawyer  for  libel,  where 
the  publication  is  libelous  per  se,  the  plaintiff 
may,  by  extrinsic  evidence,  connect  the  li- 
belous words  with  his  professional  character, 
and  recover  the  natural  and  proximate  dam- 
ages resulting  therefrom  to  him,  in-  his  pro- 
fession,   lb. 

In  an  action  for  a  libel  in  which  the  name 
of  the  plaintiff  is  not  mentioned,  the  plaintiff 
may,  for  the  purpose  of  proving  that  the  libel 
referred  to  him,  introduce  witnesses  to  tes- 
tify that  they  knew  the  parties  and  were 
familiar  with  the  relations  existing  between 
them  immediately  prior  to  and  at  the  time 
of  the  publication,  and  that  on  reading  the 
publication  they  understood  the  plaintiff  to 
be  the  person  referred  to.  Russell  v.  Kelly, 
13  R.  169.  But  see  Van  Vechten  v.  Hopkins, 
4  D.  339. 

In  an  action  for  a  libel  in  which  the  name 
of  the  plaintiff  is  not  mentioned,  a  subsequent 
publication  by  the  defendant,  in  which  the 

Slain  tiff  s  name  is  mentioned,  may  be  intro- 
uced  in  evidence  to  show  that  the  former 
publication  referred  to  the  plaintiff.  Russell 
v.  Kelly,  13  R.  169. 

Evidence  of  the  plaintiff's  good  character 
is  not  competent  to  rebut  evidence  in  justi- 
fication.   McBee  v.  Fulton,  28  R.  465. 

In  an  action  of  libel  for  accusing  the  plain- 
tiff of  a  criminal  offense,  the  plaintiff,  to  re- 
but evidence  of  justification,  offered  record 
evidence  of  his  acquittal  of  the  offense.  Held, 
incompetent.     lb. 

1 3.  Proof  of  malice.  —  One  who  submits 
to  the  investigation  by  his  church  of  matters 
charged  against  him  in  writing  by  persons 
not  members  cannot  recover  in  an  action  of 
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libel  against  one  who  has  made  a  written 
charge,  without  proving  express  malice. 
Remington  v.  Congaon,  13  D.  431. 

The  question  of  malice,  in  publishing  a 
libel,  is  to  be  decided  by  the  jury.  The 
deliberate  publication  of  a  calumny,  knowing 
it  to  be  fuse,  or  without  having  reason  to 
believe  it  true,  is  conclusive  evidence  of 
malice.     BodweU  v.  Osgood,  15  D.  228. 

Taking  depositions  with  the  view  to  prove 
the  truth  of  a  libel,  and  then  abandoning 
this  defense  at  the  trial,  may  properly  be 
referred  to  the  jury  on  the  question  of  malice, 
but  not  on  that  of  damages,    lb. 

Privileged  communications  being  prima 
fade  excusable,  the  plaintiff,  in  order  to  re- 
cover therefor,  must  show  actual  malice  on 
the  part  of  the  defendant,  who  will  be  held 
responsible  if  he  knew  the  falsity  of  his 
charge,  and  uttered  it  to  gratify  his  ill-will 
toward  the  plaintiff  King  v.  Root,  21  D. 
102;  Bdwrd*  v.  Chandler,  90  D.  249. 

Actual  malice  or  ill-will  on  the  part  of  a 
publisher  is  not  essential  to  make  him  respon- 
sible for  a  libel.  In  ordinary  eases  of  slander, 
the  term  "maliciously  "  means  intentionally 
and  wrongfully,  without  any  legal  ground  or 
excuse.    Kinq  v.  Root,  21  D.  102. 

Words,  to  be  actionable,  most  have  been 
published  with  malice,  either  express  or  im- 
plied. Hart  v.  Reed,  35  D.  179;  HoU  v.  Par- 
sons, 76  D.  49. 

Semble,  that  an  action  for  a  libel  injurious 
to  plaintiffs'  business  cannot  be  maintained 
in  the  absence  of  malice  or  a  willful  purpose 
of  inflicting  injury  on  the  part  of  the  defend- 
ant. Hooey  v.  Rubber  Tip  Pencil  Co.,  15  R. 
470. 

In  an  action  for  libel,  proof  of  previous 
publications  is  admissible  to  show  malice, 
although  any  action  for  such  publications 
may  be  barred  by  the  statute  of  limitations. 
Evening  Journal  Ass'n  v.  McDermott,  43  & 
392. 

In  the  absence  of  proof  of  malioe,  the 
members  of  a  session  of  a  Presbyterian 
church  are  not  liable  to  an  action  of  libel  for 
excommunication  from  membership  in  the 
church  for  alleged  falsehood.  Lands*  v. 
Campbell,  49  R.  239. 

14. — -and  when  Inferred. — Malice 
is  often  implied,  the  rule  at  common  law 
being  that  if  the  words  spoken  or  published 
are  in  themselves  actionable,  malicious  in- 
tent is  an  inference  of  law,  and  needs  no 
proof.  Malice  does  not  mean  spite  against 
the  individual,  but  a  wanton  disposition 
grossly  negligent  of  the  rights  of  others. 
Tresca  v.  Maddox,  66  D.  198. 

The  allegations  of  plaintiff  being  proved, 
the  law  implies  malice  in  the  defendant,  and 
the  burden  of  disproving  it  is  thrown  on 
him.     Usher  v.  Severance,  37  D.  33. 

Malioe  is  presumed  against  the  publisher 
of  a  libel  intended  by  the  writer  to  apply  to 
and  calumniate  another,  unless  such  pub- 
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fisher  can  show  that  he  did  not  know  the 
article  to  be  libelous.  Smith  v.  Ashley,  45 
D.  216. 

Malicious  intent  in  publishing  a  libel  may 
be  inferred  from  the  fact  that  the  defama- 
tory matter  published  is  false.  Holt  v. 
Partem*,  76  D.  49;  King  v.  Boot,  21  D.  102; 
and  when  so  inferred  is  denominated  legal 
malice,  in  contradistinction  to  malice  in  fact. 
Where  this  legal  inference  of  malice  is 
drawn,  the  absence  of  express  malice  is  no 
justification,  although  it  is  to  be  considered  in 
mitigation  of  damages.  Lawson  v.  Hicks,  81 
D.  49. 

The  inference  of  malice  is  not  drawn  as 
matter  of  law  when  words  are  written  or 
spoken  by  parties  or  counsel  in  the  due 
course  of  judicial  proceedings,  although  they 

Ebe  irrelevant;  and  the  plaintiff  is  com- 
»d  to  base  his  recovery  upon  malice  in 
The  question  of  malice  is  purely  an 
inquiry  for  the  jury.  Lawson  v.  Kicks,  81 
D.  49. 

Jn  an  action  for  publishing  in  a  news- 
paper a  false  and  malicious  statement  con- 
cerning the  property  of  another,  actual 
malice  may  be  inferred  from  false  state* 
ments,  exceeding  the  limits  of  fair  and  rea- 
sonable criticism,  and  recklessly  uttered  in 
disregard  of  the  rights  of  those  who  might 
be  affected  by  them;  and  it  is  erroneous  to 
instruct  the  jury  that  the  plaintiff  must 
prove  a  disposition  willfully  and  purposely 
to  injure  the  value  of  the  property,  with 
wanton  disregard  of  the  interest  of  the 
owner.     OoU  v.  Pulstfer,  23  R.  822. 

Where  a  libel  is  published  in  a  newspaper 
conducted  by  a  partnership,  the  malice  of 
one  partner  is  imputable  to  his  copartners, 
although  a  statute  exacts  proof  of  actual 
malice.     Lothrop  ▼.  Adams,  43  R.  528. 

15.  Proof  of  publication.  —  Distribut- 
ing papers  containing  libelous  matter,  and  the 
fact  of  the  clerk  of  the  printer  receiving  pay- 
ment for  them,  is  evidence  of  the  publication 
of  the  libeL    BespubUca  v.  Davis,  2  D.  366. 

Proof  that  a  person  wrote  a  libelous 
article  from  matter  communicated  partly 
orally  and  partly  in  writing  to  him,  by 
another  person,  is  not  sufficient  evidence  to 
prove  that  the  latter  published  or  procured 
the  former  to  publish  the  libel,  where  it  does 
not  appear  that  he  suspected  the  communi- 
cation would  be  used  for  such  a  purpose. 
Cochran  r.  Butterfield,  46  D.  363. 

Joint  publication  of  a  libel  by  two  defend- 
ants is  sufficiently  proved  by  evidence  that, 
pursuant  to  a  previous  proposal  between 
them,  one  wrote  the  letter  containing  the 
libel,  the  other  assisting  in  composing  it, 
and  that  it  was  then  sent  by  mail  to  the 
person  to  whom  it  was  addressed.  Miller  v. 
Butler,  62  D.  768. 

Cross-interrogatories  signed  by  defendant 
in  his  handwriting,  and  found  in  the  clerk's 
office,   are  evidence  so  conducing  to  show 


publication  as  to  admit  them  in  evidence, 
and  leave  the  question  of  publication  to  the 
jury.    Lawson  v.  flicks,  81  D.  49. 

16. of  want  of  probable  cause.  — 

An  action  for  libel  lies  for  addressing  letters 
to  a  public  officer,  charging  a  subordinate, 
whom  he  is  authorised  to  remove,  with  fraud 
and  malfeasance  in  the  execution  of  his 
trust;  but  to  maintain  the  action,  the  plain- 
tiff must  prove  malice  and  want  of  probable 
cause,  as  in  an  action  for  malicious  prosecu- 
tion.   Howard  v.  Tfnompson,  34  D.  238. 

Knowledge  or  information  of  a  conversion 
of  public  property  by  an  officer  to  his  own 
use  furnishes  sufficient  probable  cause  for 
addressing  a  letter  to  such  officer's  superior 
to  procure  his  removal,  to  defeat  an  action  of 
libel  therefor,  or  at  least  to  be  left  to  the 
jury,  although,  unknown  to  the  defendant, 
such  conversion  was  authorized,  and  al- 
though the  defendant  was  actuated  by  ill* 
will    lb. 

Probable  cause,  where  the  facts  are 
undisputed,  is  a  question  of  law  in  actions 
for  malicious  prosecution,  or  for  libel  in  the 
nature  of  malicious  prosecution.    /&. 

Defendant  having  pleaded  justification 
may  waive  such  plea  at  the  trial,  and  rely 
upon  proof  of  probable  cause,  in  actions  for 
malicious  prosecution  or  quasi  such,  because 
probable  cause  is  a  complete  bar  to  the  ac- 
tion in  such  cases,  and  not  merely  matter  of 
mitigation.    lb. 

1 7.  Evidence  in  aggravation  of  dam- 
ages. —  The  jury  in  assessing  damages  may 
properly  take  into  consideration  the  position 
of  the  plaintiff,  and  his  character  as  a  public 
officer,  with  the  view  of  giving  exemplary 
damages.     Tillotson  v.  Cheetham,  3  D.  469. 

Evidence  of  actual  malice  or  improper  mo- 
tives towards  the  person  libeled  may  be  re- 
ceived to  increase  the  damages,  and  induce 
the  jury  to  award  smart-money;  ai#d  the  de- 
fendants may,  in  rebuttal,  show  the  facts 
and  oiroumstances  which  induced  them  to 
believe  the  charge  when  they  published  it. 
King  v.  Boot,  21  D.  102. 

Where,  under  an  answer  proper  to  that 
end,  the  defendant  has  shown  that  the  com- 
munication was  privileged,  his  further  an- 
swer of  justification  by  the  truth  of  the 
oharge,  though  without  proof  to  sustain  it, 
may  not  be  taken  into  consideration  as  evi- 
dence of  malice,  and  in  aggravation  of  dam- 
ages.    Klink  v.  Colby,  7  E.  360. 

In  an  action  for  publishing  a  false  and  ma- 
licious statement  concerning  the  property  of 
the  plaintiff^  the  special  damage  alleged 
being  the  loss  of  the  sale  of  the  property, 
evidence  of  its  value  as  a  scientific  curiosity, 
or  for  exhibition,  is  immaterial.  OoU  v.  Put- 
stfer,  23  R.  322. 

18.  Evidence  in  mitigation  of  dam- 
ages. —  Previous  publications  by  the  plain- 
tiff are  not  admissible  in  an  action  for  libel, 
unless  the  defendant's  publication  was  in  the 
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nature  of  an  answer  to  or  a  commentary 
upon  the  plaintiff's  writing,  and  therefore 

1*artook  of  the  nature  of  a  privileged  pub- 
ication.    Maynard  v.  Beardsuy,  22  D.  595. 

To  prove  plaintiff  a  common  libeler,  in 
mitigation  of  damages,  the  defendant  must 
resort  to  general  reputation,  and  not  to  pre- 
vious publications.     lb. 

In  mitigation  of  damages,  a  previous  pub- 
lication by  the  plaintiff  may  be  given  in  evi- 
dence in  an  action  for  libel,  where  the  matter 
charged  as  libelous  was  provoked  by  such 
previous  publication,  and  was  written  in  the 
heat  of  passion.  Under  other  circumstances, 
the  previous  publication  is  not  admissible, 
the  defendants  remedy  being  by  cross-ac- 
tion,    lb. 

Where  the  matter  charged  consists  merely 
of  intimations  of  suspicions  resulting  from 
alleged  rumors,  the  defendant  may,  in  miti- 
gation of  damages,  give  evidence  of  the  ex- 
istence of  such  rumors.  For  if  specially 
pleaded,  the  rumored  facts  themselves  would 
have  been  insufficient  as  matter  of  justifica- 
tion.    Heart  v.  Reed,  35  D.  179. 

Other  parts  of  a  pamphlet  alleged  to  be 
libelous  in  certain  paragraphs  may  be  read 
in  evidence  by  the  defendant  to  explain  the 
paragraphs  upon  which  the  action  is  founded, 
to  show  the  motive  and  intent  of  the  publi- 
cation, and  mitigate  the  damages.  Morehead 
v.  Jones,  36  D.  600. 

Evidence  in  mitigation  of  damages  is  ad- 
missible, notwithstanding  a  plea  of  justifica- 
tion,   lb. 

Evidence  of  plaintiff's  general  bad  charac- 
ter is  admissible  in  mitigation  of  damages 
under  the  general  issue,  though  justification 
is  pleaded,  and  the  court  may  permit  such 
evidence  to  be  introduced  after  the  plaintiff's 
rebuttal  of  the  evidence  in  justification.  Stone 
v.  Varney,  39  D.  762;  King  v.  Boot,  21  D. 
102.  But  evidence  cannot  be  given  of  par- 
ticular acts,  and  what  particular  persona 
may  have  charged  or  suspected.  Sheahan  v. 
Collins,  71  D.  271. 

Reparation  made  by  recanting  charges  the 
day  after  they  were  made  cannot  exonerate 
the  party  entirely,  but  may  properly  be  con- 
sidered by  the  jury  in  estimating  the  amount 
of  damages.     Tresca  v.  MiuUlox,  66  D.  198. 

A  retraction  of  a  libel,  published  after  the 
suit,  cannot  be  considered  in  mitigation  of 
aamage*.  Evening  News  Ass%n  v.  Tryon,  36 
R.  450. 

In  an  action  for  publishing  a  libel  in  a 
newspaper,  the  defendaut  may  show,  in  mit- 
igation of  damages,  that  prior  to  publishing 
the  alleged  libel,  he  had  seen  the  name  mat- 
ter in  other  newspapers.  Hewitt  v.  Pioneer- 
Press  Co.,  23  R.  680.  But  see  Sheahan  v. 
Collins,  71  D.  271. 

Judgment  by  default  was  taken  in  an  ac- 
tion for  libel,  and  a  writ  of  inquiry  to  assess 
damages  was  had  before  the  court.  A  mo- 
tion being  made  to  set  aside  the  assessment 


of  damages  for  misdirection  of  the  judge,  — . 
held,  that  by  the  interlocutory  judgment, 
the  fact  of  publication  and  the  truth  of  the 
innuendoes  were  admitted,  and  that  the  de- 
fendant could  not  have  the  attention  of  the 
jury  called  to  other  paragraphs  of  the  publi- 
cation, showing  a  different  meaning  of  the 
libelous  words,  nor  could  he  offer  in  evidence, 
in  mitigation  of  damages,  the  recovery  of 
damages  in  favor  of  the  plaintiff  against  the 
defendant  in  another  action  for  a  libel,  pub- 
lished in  one  of  a  series  of  numbers  published 
in  the  same  paper,  and  which  contained  the 
same  libelous  words  as  were  charged  in  the 
present  suit    Tillotson  v.  Cheetfwm,  3  D.  459. 

Where  a  party  published  a  libel  taken 
from  a  paper,  as  an  extract  from  another 
paper,  in  an  action  by  the  publisher  of  the 
paper  against  the  party  publishing  the  al- 
leged libel,  —  field,  that  the  testimony  of  a 
witness  that  he  had  heard  the  defendant  ask 
another  if  he  had  not  seen  the  alleged  matter 
published  in  the  plaintiff's  paper  was  inad- 
missible in  mitigation  of  damages,  being  in 
the  nature  of  secondary  and  inferior  evV 
dence.    Coleman  v.  Southwich,  6  D.  253. 

19.  Proving  a  justification. — Matter 
which  would  sustain  a  plea  of  justification  is 
not  admissible  in  evidence  under  a  plea  of 
not  guilty,  even  in  mitigation  of  damages. 
But  any  matter  short  of  actual  proof  of  jus- 
tification may  be  admitted  for  tnat  purpose. 
Hart  v.  Reed,  35  D.  179. 

The  fact  that  the  only  publication  made 
was  confidential  and  upon  a  justifiable  occa- 
sion, is  admissible  under  the  general  issue, 
but  is  not  conclusive  as  to  the  intention,   lb. 

Defendant  cannot  prove  that  plaintiff  has 
been  guilty  of  specific  acts  of  dishonesty  or 
particular  offenses  not  connected  with  the 
transaction  under  investigation.  Fowstaks  v. 
West,  92  D.  405. 

Defendant,  justifying  in  action  for  libel, 
will  not  be  permitted  to  prove  truth  of  mat- 
ters contained  in  the  alleged  libel  merely 
aggravatory  of  the  main  charge.     lb. 

A  publication  which  says  tnat  "  from  cir- 
oumatantial  evidence  "  defendant  "  had  good 
reason  to  believe,  and  did  believe,"  plaintiff 
to  be  guilty  of  a  certain  crime,  cannot  be 
justified  by  proving  that  defendants  did  so 
believe,  or  had  good  reason  to  so  believe.  The 
plea  of  justification  tenders  an  issue  of  fact; 
and  it  is  incumbent  on  the  defendant  to 
prove  that  plaintiff  was  actually  guilty  of 
the  offense,    lb. 

Where  defendant  charges  plaintiff  with  a 
crime,  in  an  action  of  libel  therefor,  in  order 
to  justify  in  such  action,  defendant  must 
produce  such  evidence  of  the  truth  of  the 
charge  as  would  convict  the  plaintiff  if  he 
were  on  trial  therefor.     lb. 

A  justification  need  not  be  proved  beyond 
a  reasonable  doubt.  McBee  v.  Fulton,  28  R. 
465. 

Where  an  alleged  libel  charges  seduction, 
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adultery,  and  abortion,  as  parts  of  a  continu- 
ous transaction,  the  plaintiff  cannot,  by  con- 
fining the  innuendo  to  a  portion,  limit  the 
defendant's  right  to  justify  it  as  an  entirety, 
and  to  show  that  the  plaintiff  had  no  reputa- 
tion that  could  have  been  injured  by  any 
part  of  it.  Balkrick  v.  Detroit  Post  etc  Co., 
45  R.  63. 

20.  Rebutting  the  inference  of  mal- 
ice.—  The  law  generally  presumes  malice 
from  the  falsehood  of  the  words  published, 
but  the  manner  and  occasion  of  the  publica- 
tion may  rebut  such  presumption,  and  impose 
upon  the  plaintiff  the  burden  of  proving  ex- 
press malice.     Hart  v.  Reed,  35  D.  179. 

The  fact  that  one  sends  a  confidential  com- 
munication, in  good  faith,  through  a  prudent 
friend,  to  a  stranger  who  is  interested  in 
knowing  the  facts  communicated,  may  repel 
the  presumption  of  malice  which  arises  from 
the  mere  publication  of  libelous  matter.    lb. 

Evidence  of  malicious  intent  may  be  re- 
butted and  removed  upon  the  ground  of 
privileged  communication;  but  it  must  ap- 
pear,—  1.  That  the  party  had  a  right  or  was 
under  some  obligation  to  give  the  informa- 
tion which  was  believed  to  be  true;  2.  The 
mode  and  style  of  communication  must  not 
contain  intrinsic  evidence  of  malicious  in- 
tent, over  and  above'  what  is  reasonably 
necessary  in  conveying  the  information; 
3.  It  must  be  free  from  attendant  circum- 
stances showing  malicious  intent.  Holt  v. 
Parsons,  76  D.  49. 

21.  What  instructions  are  proper. — 
It  is  not  error  to  charge  the  jury  that  there 
is  no  evidence  of  express  malice,  although 
there  may  be  slight  evidence,  but  not  suf- 
ficient to  sustain  a  verdict.  Remington  v. 
Congdon,  13  D.  431. 

Where  the  contents  of  a  letter  are  not 
libelous  per  se,  it  is  error  to  charge  the  jury 
that  if  they  believe  that  the  defendant  wrote 
it,  they  should  find  for  the  plaintiff.  It  is  also 
error  to  charge  them  that  although  the  letter 
was  not  in  the  defendant's  handwriting,  still, 
any  implied  recognition  of  it  by  him,  after 
the  commencement  of  the  action,  was  a  pub- 
lication for  which  he  is  liable.  Hart  v.  Reed, 
85  D.  179. 

22.  Relative  functions  of  court  and 
jury.* — Whether  a  libel  was  published  of 
and  concerning  the  plaintiff,  or  whether  he 
was  intended  as  the  party  mentioned  therein, 
is  a  question  of  fact  for  the  jury.  Van  Vech- 
ten  v.  Hopkins,  4  D.  339. 

Where  libelous  matter  is  charged  against 
some  particular  person  who  is  so  ambigu- 
ously described  that  the  person  meant  can- 
not be  identified  without  the  aid  of  extrinsic 
facts,  there,  by  the  proper  introduction  of  an 
averment  and  a  colloquium,  the  words,  taken 
in  connection  with  the  whole  libel,  may  be 
rendered  sufficiently  certain  to  support  the 

•See  note  on  the  province  of  court  and  jury,  4 
D.  851,890. 
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action  so  as  to  render  it  proper  to  permit 
the  whole  to  go  to  the  jury  as  a  question  of 
fact  under  the  direction  of  the  judge,  who 
may,  however,  if  the  evidence  appear  to  him 
too  vague  to  warrant  a  verdict  for  the  plain- 
tiff, order  a  nonsuit.  Van  Vechten  v.  Hop* 
kins,  4  D.  339.  But  where  there  is  no  innu- 
endo pointing  any  expression  or  allusion 
therein  made  to  plaintiff,  and  no  colloquium 
alleging  that  the  language  was  used  of  and 
concerning  plaintiff,  it  is  a  question  of  law 
for  the  court,  and  it  cannot  be  left  to  the 
jury  to  infer  that  the  publication  did  refer 
to  plaintiff!     Barrows  v.  Bell,  66  D.  479. 

The  jury  determines  whether  language  is 
libelous  or  not.  U slier  v.  Severance,  37  D.  33. 
Contra,  see  Negley  v.  Farrow,  45  R.  715. 

It  is  a  question  of  fact  for  the  jury  whether 
an  alleged  libelous  publication  is  a  true  and 
correct  narrative  or  quasi  judicial  proceed- 
ings before  a  public  body  which  may  law- 
fully be  published;  and  if  found  to  be  true, 
defendant  is  entitled  to  a  verdict.  Barrow* 
v.  Bell,  66  D.  479. 

In  actions  of  libel,  civil  as  well  as  criminal, 
the  jury  are  judges  of  both  law  and  facts. 
Tresca  v.  Maddox,  66  D.  198. 

It  is  a  question  of  construction  for  the  court 
whether  an  alleged  libelous  publication  pur- 
ports to  be  a  charge  of  fraud  made  by  the 
writer  upon  plaintiff;  or  whether  it  is  an  alle- 
gation that  such  a  charge  had  been  mads 
against  plaintiff  before  a  publio  body,  such 
as  a  medical  society,  and  of  which  plaintiff 
was  a  member.  Barrows  v.  Bell,  66  D. 
479. 

It  is  for  the  jury  to  determine  whether 
embezzlement  is  charged  by  a  letter  which, 
after  accusing  the  plaintiff  of  vexatious  acts, 
and  with  charging  larger  than  the  usual 
rates,  contained  the  following  language:  "It 
is  wondered  at  how  he  can  live  in  more  than 
ordinary  style,  as  he  does,  while  having 
merely  the  honorable  receipts  of  his  agency 
to  live  upon."  And  an  instruction  that  if 
such  was  their  inference  from  the  language 
in  the  letter  they  would  be  warranted  m 
drawing  it,  is  not  erroneous  as  tending  to 
mislead  them  into  supposing  it  to  be  an 
obligatory  inference.  Edwards  v.  Chandler, 
90  D.  249. 

If  a  justification  is  pleaded  and  proved, 
the  fairness  and  reasonableness  of  the  lan- 
guage complained  of  is  a  question  of  law. 
McBee  v.  Fulton,  28  R.  465. 

28.  Amount  of  recovery.*  — Full 
compensation  in  damages,  without  any 
reference  to  the  actual  malice  or  ill-will  of 
the  defendants,  ought  to  be  awarded  to  a 
plaintiff  who  has  been  injured  in  character 
or  feelings  by  an  unauthorized  libelous  pub- 
lication.    King  v.  Root,  21  D.  102. 

The  measure  of  damages  against  husband 
and  wife,  for  the  wife's  libel,  is  the  same  as 

*  Damages  iu  libel,  what  are  proper  elements 
thereof,  see  note,  72  D.  42M86. 
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it  would  be  against  her  alone,  if  she  were 
sole.    Austin  v.  Wikon,  50  D.  766. 

The  libeled  party  may  release  his  claim  for 
damages,  bat  bare  expression  of  satisfaction 
at  an  apology  and  recantation  will  not  oper- 
ate a  release  of  the  right  of  action.  Tresoa 
v.  Maddox,  66  D.  198. 

Damages  can  be  given  without  special 
proof  of  the  pecuniary  amount  sunered, 
where  the  libel  is  not  published  by  the  party 
himself,  but  through  one  of  his  employees  in 
the  regular  course  of  his  employment,  and 
for  whose  act  the  principal  is  legally  respon- 
sible,   lb. 

The  jury  may,  in  estimating  compensatory 
damages,  allow  to  the  plaintiff  reasonable 
counsel  fees  in  the  prosecution  of  his  action, 
although  there  may  be  circumstances  of 
mitigation,  not  amounting  to  a  justification. 
Finney  v.  Smith,  27  R.  524. 

If  it  appears  that  a  libel  was  published 
with  no  intent  to  injure,  and  that  fdl  proper 
precautions  were  observed  in  publishing  it, 
actual  damages  only  are  recoverable.  &en~ 
ing  Ncwa  Asi'n  v.  Tryon,  36  R.  450. 

94.  When  exemplary  damages  are 
proper.  —  Exemplary  damages  ought  to  be 
awarded  when  it  appears  that  the  defend- 
ants, falsely  and  without  circumstances  of 
mitigation,  published  that  the  plaintiff, 
while  presiding  over  the  Senate,  was  in  a 
beastly  state  of  intoxication,  and  was  guilty 
of  outraging  all  order,  decency,  and  deco- 
rum bv  attempting  to  address  that  body 
while  in  that  condition,  King  v.  Root,  21 
D.  102. 

Vindictive  damages  are  not  recoverable  for 
a  libel  or  other  injury  which  is  punishable 
by  indictment.  Austin  v.  Wilson,  50  D. 
766. 

The  rule  is,  that  the  plaintiff,  if  the  verdiot 
be  in  his  favor,  is  entitled  to  recover  com- 
pensation for  such  injury  as  the  jury  may 
nnd  he  sustained  as  the  direct  consequence  of 
the  publication,  and  if  the  jury  should  find, 
from  the  evidence,  that  the  publication  pro- 
ceeded from  express  malice  or  ill-will  to  the 
plaintiff,  then  the v  are  to  award  him  such 
exemplary  or  punitive  damages  as  they  may 
think  the  facts  of  the  case  justify.  Snyder 
v.  Fulton,  6  R.  314. 

II.  The  Criminal  Prosecution. 

25.  Jurisdiction.  —  Libel  is  an  offense 
punishable  by  indictment.  State  v.  Bum* 
ham,  31  D.  217;  Stale  v.  Arery,  18  D.  105. 

96.  What  is  a  criminal  libel.  —The 
publication  of  the  truth  from  good  motives 
and  for  justifiable  ends,  though  it  reflect  on 
the  government  or  its  magistrates,  does  not 
constitute  a  libel;  but  it  is  otherwise  when 
done  with  an  evil  intent.  RespuUica  v. 
Dennie,  2  D.  402. 

Publications  of  the  truth  regarding  the 
character  of  a  public  eleotive  officer,  and  re- 
ferring to  his  qualifications  for  such  office, 


made  with  intent  to  inform  the  people,  are 
not  libelous.    Cam.  ▼.  Clap,  3  D.  212. 

Because  of  the  important  public  interests 
involved  in  the  election  of  puolio  officers,  the 
publication  of  falsehood  and  calumny  against 
public  officers  and  candidates  for  public  office 
is  a  very  high  offense.    lb. 

The  pubbcation  of  judicial  proceedings,  if 
accompanied  by  comments  and  insinuations 
of  a  defamatory  character,  make  the  pub* 
lisher  guilty  of  libel  Com.  v.  Standing,  IS 
D.  214. 

A  letter  addressed  to  the  wife  of  another, 
importing  that  she  had  acted  libidinously 
toward  the  writer,  and  invited  him  to  adul- 
terous intercourse  with  her,  and  which  was 
sent  to  her  with  intent  to  insult  and  abuse 
her,  to  seduce  and  debauch  her  affections 
from  her  husband,  and  to  bring  her  into 
hatred  and  contempt,  is  libelous-  Stale  r. 
Avery,  18  D.  105. 

Sending  such  a  letter  to  the  person  to 
whom  it  is  addressed  is  a  publication  of  the 
libel    lb. 

Publication  of  matter  in  its  nature  defam- 
atory, unless  made  upon  a  lawful  occasion, 
or  unless  it  comes  within  the  class  termed 
privileged  cases,  renders  the  person  respon- 
sible for  such  publication  liable  to  prosecu- 
tion; and  it  is  immaterial,  in  such  case, 
whether  the  allegations  are  true  or  false. 
Stale  v.  Burnham,  31  D.  217. 

An  attorney  may  be  indicted  for  inserting 
libelous  matter  in  a  pleading,  which  is  irrele- 
vant and  immaterial  to  the  controversy,  and 
is  inserted  merely  to  annoy  the  party,  and 
subject  him  to  ridicule  and  contempt;  as 
where,  in  a  declaration  for  an  injury  to  sheep, 
it  is  alleged  that  the  defendant  "  is  reported 
to  be  fond  of  sheep,"  and  to  be  "  in  the  habit 
of  biting"  them,  and  that  if  guilty  he  should 
"  be  hanged  or  shot"  OUbert  v.  People,  43 
D.  646. 

Publications  charging  the  army  with 
cowardice,  or  with  improper  treatment  of 
non-combatants,  are  prima  fade  libelous, 
and  unless  justified  or  excused,  are  punish- 
able by  indictment.  Palmer  v.  Concord,  97 
D.  605. 

Such  publications  are  prima  fade  libelous, 
and  must  be  regarded  as  "  illegal "  conduct, 
unless  justified  or  excused  by  nets  sufficient 
to  constitute  a  defense  to  an  indictment  for 
libel,  within  the  meaning  of  the  New  Hamp- 
shire laws  of  1854,  making  cities  and  towns 
liable  for  the  injury  to  or  destruction  of 
property  within  their  limits  by  mobs,  except 
where  the  destruction  was  caused  by  the 
owner's  "  illegal "  or  improper  conduct.    lb. 

A  false  and  malicious  publication  that 
one's  house  had  been  searched,  under  legal 
process,  for  stolen  goods  supposed  to  be 
secreted  therein,  is  libelous  per  se.  State  v. 
Smily,  41  R.  487. 

97.  Publication.  —  If  the  libel  be,  at 
the  request  of  the  defendant,  inserted  in  a 
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newspaper  published  in  an  adjoining  state, 
which  usually  circulates,  and  which  in  fact 
was  circulated  in  this  state,  he  is  guilty  of  a 
publication  in  this  state.  Com.  ▼.  Standing, 
15  D.  214. 

Malicious  intent  is  to  be  inferred  as  a  con- 
clusion of  law  from  the  publication  of  a  libel, 
where  there  is  no  evidence  to  show  the  truth 
of  the  alleged  libel,  or  its  publication  from 
some  warrantable  purpose.    lb. 

Publication  of  a  libel  is  sufficiently  proved 
when  it  appears  that  a  letter  in  the  hand- 
writing of  the  defendant,  containing  the  libel, 
was  found  in  the  house  of  a  neighbor  of  the 
person  libeled,  and  by  such  neighbor  and  a 
third  person  opened  and  read.  Swindle  v. 
State,  24  D.  515. 

98.  Indictment.  —  An  indictment  for 
libel  must  profess  to  set  forth  the  alleged 
libelous  matter  in  hoe  verba.  An  indictment 
which  avers  that  the  defamatory  matter  is 
to  "  the  following  purport  and  effect,  that  is 
to  say,"  and  then  sets  out  with  inverted 
commas  what  the  evidence  shows  to  have 
been  an  exact  copy  of  the  libel,— is  insuffi- 
cient, and  if  defendant  be  convicted  there* 
under,  the  judgment  will  be  arrested  on 
motion.     State  v.  Qoodman,  60  D.  132. 

A  corporation  is  indictable  for  libel,  and 
the  joinder  of  an  individual  in  a  separate 
count  is  not  error.  State  ▼.  Atchison,  31  R. 
663. 

SO.  Defenses.  —  In  a  criminal  prosecu- 
tion for  a  libel,  the  truth  is  no  justification; 
but  the  defendant  may  show  the  purpose  of 
the  publication  to  have  been  justifiable,  and 
then  give  the  truth  in  evidence  to  negative 
the  malice  and  intent  to  defame.  Com.  v. 
Clnv,  3  D.  212. 

Upon  an  indictment  or  information  for 
libel,  it  is  in  no  case  necessary  or  proper  for 
the  defendant  to  plead  the  truth  of  the  libel. 
Com.  v.  Morris,  5  D.  515. 

Upon  an  indictment  or  information  for 
libel  against  publio  officers,  or  candidates 
for  public  office,  truth  is  a  justification,  and 
may  be  given  in  evidence.    lb. 

Upon  an  indictment  or  information  for 
libel  of  individuals,  not  publio  officers,  or 
candidates  for  publio  office,  truth  is  no  jus* 
tific&tion,  but  may  be  given  in  evidence  in 
mitigation  of  a  fine.    lb. 

A  libel,  though  true,  is  a  publio  offense; 
hence  the  truth  of  the  libel  cannot  ordinarily 
be  chown  in  defense.  Com.  v.  Standing,  15 
I).  214. 

The  liberty  of  the  press  guaranteed  by  the 
constitution  does  not  secure  to  libelers  im- 
munity from  civil  or  criminal  prosecution. 
lb. 

On  an  indictment  for  publishing  in  a 
newpapera  libel  charging  an  innkeeper  with 
misconduct,  for  which  he  is  liable  to  punish- 
ment, the  truth  of  the  libel  is  not  admissible 
in  evidence.    lb. 

The  truth  of  an  alleged  libel  may  be  given 


in  evidence  as  a  defense,*  when  it  appears 
that  the  matter  complained  of  was  com- 
municated from  a  sincere  amd  honest  pur- 
pose, free  from  malice,  to  some  person  who 
had  a  right  to  act  upon  it,  and  whose  duty 
and  interest  are  concerned  in  it.  A  pro- 
miscuous promulgation  of  the  same  facts 
would  of  itself  be  the  strongest  evidence  of 
malice.  Whether  any  particular  case  is  a 
proper  one  in  which  to  receive  proof  of  the 
truth  of  the  libel  is  for  the  court  to  deter- 
mine, and  if  the  court  receive  the  proof,  the 
jury  must  decide  whether  the  publication 
was  made  with  good  motives,  ana  for  justi- 
fiable purposes.  Com.  v.  Standing,  15  D, 
214.  Compare  Palmer  ▼.  Concord,  97  D. 
605. 

A  partv  may  justify  or  excuse  the  pub- 
lication of  libelous  matter  when  the  occasion 
is  lawful,  as  where  his  object  was  to  secure 
the  removal  of  an  incompetent  officer,  to 
prevent  the  election  of  an  unsuitable  person 
to  office,  or  to  give  useful  information  to  the 
community,  or  to  those  who  have  a  right 
and  ought  to  know,  in  order  that  they  may 
act  upon  such  information.  State  v.  Burn' 
ham,  31  D.  217. 

Mere  color  of  lawful  occasion  and  pretense 
of  justifiable  end  cannot  shield  from  lia- 
bility a  party  who  publishes  and  circulates 
defamatory  matter,    lb. 

Defendant  may  justify  the  publication  by 
proving  the  truth  of  the  matter  alleged,  if 
the  occasion  was  a  proper  one  for  circulat- 
ing the  matter  set  forth?  but  in  such  case 
the  justification  must  be  as  broad  as  the 
charge,  and  it  is  not  sufficient  to  show  that 
part  of  the  matter  is  true.     lb. 

The  motives  of  defendant  are  not  in  ques- 
tion where  he  justifies  by  showing  that  there 
was  a  lawful  occasion  for  the  publication, 
and  that  the  matter  published  is  true.    lb. 

Defendant  may,  if  he  cannot  justify,  ex- 
cuse publication  by  showing  that  it  was 
made  on  a  lawful  occasion,  upon  probable 
cause,  and  from  good  motives;  but  probable 
cause  alone  will  not,  upon  any  occasion,  ex- 
cuse the  publication  of  falsehood  from  actual 
malice.    lb. 

On  a  criminal  prosecution  for  libel,  the 
defendant  may  show  in  mitigation  that  the 
libel  was  provoked  by  a  libel  upon  him  by 
the  prosecuting  witness.  Hartford  v.  State, 
49  R.  185. 

80.  Powens  of  the  jury.  —  In  an  in- 
dictment for  a  libel,  the  jury  have  a  right  to 
Sive  their  verdict  on  the  whole  matter,  and 
ecide  the  question  whether  the  matter 
charged  be  libelous  or  not,  as  well  as  the 
questions  of  fact  as  to  the  publication  and 
truth  of  the  innuendoes.  State  v.  Lehrt,  4 
D.  596;  State  v.  Alien,  10  D.  687. 

LIBERTY  TO  TOUGH. 

When  excuses  deviation,   see  Ihsuxajioi, 
137. 
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LICENSE. 

[Includes  permission  by  a  land-owner  to  one 
haying  no  estate  or  interest  in  the  land  to  do 
some  act  or  acts  on  the  land;  also  the  official 
permission  made  by  law  a  prerequisite  to  the  car- 
rying on  of  certain  buMnesses  or  occupations,  or 
the  dealing  in  certain  kinds  of  property.] 

Entry  under,  no  trespass,  see  Trespass,  8, 
Of  ferries,  power  to  grant,  see  Fkrkibs,  2. 
Of  trades  and  employments  in  cities,  see 

Municipal  Corporations,  27,  28. 
To  manufacture  or  sell  patented  article,  see 

Patents,  9. 
To  sell  liquors,  see  Intoxicating  Liquors, 

6-13. 

1.  Validity  and  effect,  generally.  — 

A  license  is  an  authority  to  do  some  act 
or  aeries  of  acts  on  another's  land,  without 
passing  any  estate  therein.  Otute  v.  Carr, 
91  D.  442;  Mumford  v.  Whitney,  30  D.  60; 
Riddle  v.  Brown,  56  D.  202;  Wyrm  v.  Oar- 
land,  68  D.  190;  Rhodes  v.  Oik,  73  D.  439. 
A  license  not  acted  upon  within  fifteen 

ejars  is  inoperative.     QUmare  v.  Wilbur,  82 
.410. 

A  license  which  in  its  nature  amounts  to 
an  interest  in  land  must  be  in  writing. 
Putney  v.  Day,  26  D.  470. 

Thus  a  permission  to  erect  and  maintain  a 
dam  on  another's  land  so  long  as  there  shall 
be  employment  for  the  water-power  cannot 
be  given  by  parol,  but  must  be  in  writing. 
Mumford  v.  Whitney,  30  D.  60. 

Part  performance  of  an  agreement  for  an 
easement,  and  execution  of  a  parol  license, 
take  such  agreement  and  license  out  of  the 
statute  of  frauds.  HazeUon  v.  Putnam,  64 
D.  16a 

A  simple  or  voluntary  license  need  not  be 
in  writing,  for  the  reason  that  it  is  not 
within  the  first  section  of  the  statute  of 
frauds.     Wynn  v.  Garland,  68  D.  190. 

9.  Assignability.  —  A  license  is  a  bare 
authority  to  do  a  certain  act  or  series  of  acts 
upon  another's  land,  without  possessing  any 
estate  therein,  and  is  not  assignable,  and  is 
gone  if  the  owner  of  the  land  transfers  his 
title  to  another,  or  if  either  party  die.  Ha- 
teUon  v.  Putnam,  54  D.  168;  Cowles  v. 
Kidder,  57  D.  287;  Dark  v.  Johnston,  93  D. 
732. 

3.  How  pleaded  and  proved.  —  Li- 
cense to  enter  upon  and  occupy  land  must 
be  specially  pleaded,  under  the  code,  as 
well  as  at  common  law,  or  it  cannot  be  given 
in  evidence  without  consent,  and  consent 
will  not  be  presumed.  Snawden  v.  Wilas, 
81  D.  370. 

A  license  may  be  proved  by  parol,  it  not 
being  within  the  statute  of  frauds.  Wood- 
bw-y  v.  ParnhUy,  26  D.  739. 

A  parol  license  to  erect  and  maintain  a 
dam  flowing  backwater  over  the  licensor's 
land  may  be  proved  in  an  action  brought  by 
a  subsequent  purchaser  of  the  overflowed 
land,  against  the  licensee,  for  a  nuisance, 


because  of  such  overflow.    McKelhp  v.  Jfe> 
Ilhennv,  28  D.  711. 

Such  license  may  be  shown  to  hare  been 
given  by  an  agent,  where  the  former  owners 
of  the  land  were  foreigners  residing  abroad, 
and  his  authority  to  give  such  license  may 
be  inferred  from  evidence  of  his  having 
acted  as  agent  in  superintending  and  dis- 
posing of  the  land,  and  of  his  acts  as  such 
having  been  approved.    lb. 

Parol  admissions  and  declarations  of  the 
owners  of  the  land  overflowed  are  competent 
evidence  of  such  a  license.    76. 

Acquiescence  of  former  owners  of  the  land 
in  the  maintenance  of  such  a  dam,  if  con- 
tinued by  them  and  their  grantees  for  a 
sufficient  length  of  time,  will  afford  aa 
strong  a  presumption  of  right  as  if  one  per- 
son had  remained  owner  for  the  whole 
period.     lb. 

Uninterrupted  flowing  of  the  lands  of 
another,  for  any  length  o?  time,  under  claim 
of  right,  is  not  presumptive  evidence  of  a 
license  to  flow  without  paying  damages, 
Setdeneparger  v.  Spear,  35  D.  234;  Batkome 
v.  8tinwn,  28  D.  167. 

A  license  to  overflow  lands,  claimed  to 
have  been  derived  from  the  owner's  gran- 
tors, cannot  be  established  by  proving  a 
parol  agreement,  so  as  to  affect  the  rights  of 
a  present  owner*  Seidensparger  v.  Spear,  35 
D.  234. 

Proof  of  overflowing  land  of  another  is 
prima  /ode  evidence  of  damage,  the  amount 
of  which  the  committee  to  ue  afterwards 
appointed  are  to  ascertain.    To. 

Evidence  is  admissible  as  tending  to  prove 
license  when  it  proves  that  defendant  re- 
peatedly went  on  the  land,  and  did  acts 
there  with  the  knowledge  of  and  without 
any  objection  from  the  plaintiff.  Knowlem 
v.  Dow,  55  D.  163. 

License  to  cross  lands  of  another  may  be 
inferred  from  habitual  use  of  a  foot-path 
across  such  lands  for  a  long  period  of  time, 
and  without  objection.  Driiooll  v.  Newark 
d:  R.  L.  A  G.  Co.,  97  D.  761. 

4.  License  to  enter  on  lands,  gen- 
erally.# —  Subsequent  assent  to  an  entry, 
without  authority,  upon  one's  land  is  equiv- 
alent to  an  original  authority  to  enter. 
Jackson  v.  Miller,  21  D.  316. 

A  license  to  abutters  to  navigate  a  stream 
of  water  will  not  be  presumed  from  a  clause 
in  an  indenture  between  a  town  and  a  cor- 
poration, excepting  such  .  stream,  among 
others,  from  the  operation  of  the  indenture, 
and  providing  for  the  keeping  of  them  open 
for  the  passage  of  boats.  Baker  v.  JSoskns, 
22  D.  421. 

If  such  a  license  could  be  implied,  it  was 
not  perpetual,  and  no  individual  could  claim 
the  right  of  navigation  as  a  prescriptive 
right.    lb. 

*  License  to  use  or  enter  upon  realty,  see  note, 
10D.  601-S0S, 
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A  licensee  is  not  entitled  to  notice  to  quit. 
Doe  v.  Baker,  25  D.  706. 

Ejectment  can  be  maintained  against  a 
licensee  only  after  demand  made  npon  him 
for  the  possession,  or  after  acts  done  by  him 
of  such  character  as  to  make  him  a  wrong- 
doer,    lb. 

License  to  do  an  act  npon  land  of  another 
may  be  given  by  parol,  it  it  does  not  involve 
an  interest  in  real  estate,  or  amount  to  an 
easement;  and  if  coupled  with  an  interest, 
especially  if  it  be  upon  a  consideration,  it 
cannot  be  revoked.  Snowden  v.  Wilas,  81 
D.  370. 

A  parol  license  gives  no  indefeasible  power 
or  authority  to  exercise  a  continuing  privi- 
lege on  another's  land,  even  when  carried 
into  execution,  and  upheld  by  acts  done  in 
pais  in  accordance  with'  its  terms.  Hazelion 
▼.  Putnam,  54  D.  158. 

A  licensee  making  improvements  or  ex- 

Eendi  tares  on  faith  of  a  parol  license  may 
ave  equitable  interposition,  at  all  events 
so  far  as  to  restrain  their  appropriation  by 
the  licensor,  without  first  placing  the  licensee 
in  the  same  position  in  which  he  stood  be- 
fore the  execution  of  the  license.     lb. 

In  favor  of  a  third  party  claiming  the  ben- 
efit of  a  license  to  use  real  property,  etc., 
if  an  executed  one,  it  is  competent  to  show 
by  parol  that  the  grantee  bad  notice  of  such 
encumbrance,  but  as  between  the  parties  to 
the  deed  the  rule  would  be  different.  Wick- 
ersham  v.  Orr,  74  D.  348. 

An  aet  done  with  the  express  or  implied 
consent  of  the  owner  of  the  property  affected 
thereby  is  an  executed  license  to  use  the 
property,  and  cannot  be  treated  as  a  tort; 
and  when  labor  has  been  expended  under 
such  license,  the  owner  cannot  assert  his 
ownership  so  as  to  interfere  with  the  use  of 
the  license.  If  the  owner  of  the  property 
use  the  structure  erected  under  such  license 
under  a  contract  express  or  implied  to  pay 
for  the  same,  the  licensee  may  recover  its 
value  in  a  court  of  law.     lb. 

Whether  or  not  such  license  was  granted, 
or  whether  the  structure  was  erected  on  the 
personal  promise  of  the  owner  to  pay  for  it 
when  completed,  were  proper  questions  for 
the  jury  to  determine.     lb. 

If,  in  such  case,  the  licensee  sought  to 
make  liable  the  grantee  of  the  licensor  for  a 
promise  of  the  latter  to  pay  for  a  portion  of 
the  structure,  the  grantee  would  not  be 
bound,  for  the  promise  would  be  within  the 
statute  of  frauds.     lb. 

The  oral  sale  of  a  frame  building,  with  the 
right  of  removal,  authorizes  the  purchaser 
to  enter  on  the  land  to  remove  it,  and  such 
license  is  irrevocable.  Roger*  v.  Cox,  49  R. 
152. 

5.  license  to  remove  crops,  cut 
timber,  etc  —  A  license  to  cut  timber  on 
the  grantor's  land  is  not  assignable.  Rmer* 
v.  Fi$ky  19  D.  200. 


License  to  enter  and  cut  timber  is  not 
implied  in  an  agreement  to  sell  land.  Mooert 
v.  Wait,  20  D.  667. 

A  license  to  cut  timber  on  wild  land  is 
not  implied  in  a  contract  of  sale,  giving  the 
vendee  the  right  to  enter  and  enjoy  the 
premises,  but  reserving  the  land  as  security 
to  the  vendor  for  the  consideration  by  with- 
holding the  deed,  though  the  vendee  may 
use  the  land  for  agricultural  purposes.     lb. 

The  vendor  may  maintain  trover  for  tim- 
ber cut,  in  such  a  case,  for  any  other  pur- 
pose than  the  use  and  enjoyment  of  the  land 
as  a  farm,  even  against  a  bona  fide  purchaser 
under  the  occupant.     lb. 

A  parol  license  to  cut  and  carry  away 
wood,  if  available  at  all,  when  no  time  is 
limited,  must  be  acted  upon  in  a  reasonable 
time,  and  must  be  considered  as  applying 
to  the  wood  as  substantially  in  the  state  ol 
growth  which  it  is  then  in.  Gilmore  v.  Wil- 
bur, 22  D.  410.  S.  P.,  HoU  v.  Stratton 
Mill*,  20  R.  119;  Heflin  v.  Bingham,  28  R. 
776. 

A  license  to  enter  on  land  and  cut  and 
carry  away  timber,  which  the  owner  gives 
by  virtue  of  a  verbal  contract  for  the  sale  of 
standing  timber,  to  be  cut  and  severed 
from  the  freehold  by  the  purchaser,  is  revo- 
cable, so  far  as  it  relates  to  timber  not  cut 
at  the  time.     Giles  v.  Simond*,  11  D.  373. 

A  parol  agreement  for  the  sale  of  growing 
trees,  the  trees  to  be  severed  and  taken  from 
the  land  by  the  vendee,  will  amount  to  a 
license  for  the  vendee  to  enter  upon  the  ven- 
dor's land  for  the  purpose  of  making  such 
severance;  and  if  the  license  is  not  revoked 
before  the  trees  are  severed,  the  title  to  the 
trees  will  vest  in  the  vendee,  and  the  li- 
cense, after  such  severance,  will  become 
coupled  with  an  interest,  and  irrevocable, 
and  the  vendee  will  have  a  right  to  enter 
and  remove  the  trees  thus  severed;  but  if, 
before  the  trees  are  severed,  the  vendor 
should  revoke  such  license,  no  title  will  pass 
to  the  vendee,  and  no  rights  will  vest  by 
virtue  of  such  parol  agreement.  Owens  v. 
Lewis,  15  R.  295. 

A  parol  sale  of  standing  trees,  although 
void  as  a  sale  of  an  interest  in  land,  operates 
as  a  license  to  enter  and  cut  and  carry  away 
the  trees,  until  revocation,  but  is  revoked 
by  a  sale  and  conveyance  of  the  land  to  a 
third  person.     Jenkins  v.  Lykes,  45  R.  19. 

An  oral  sale  of  stumpage,  void  within  the 
statute  of  frauds,  may  oe  valid  as  a  license 
Spalding  v.  Archibald,  50  R.  253. 

6.  Other  licenses  relative  to  realty. 
—  1.  To  dig  ore.  —  A  parol  license  to  work 
mineral  land  is  not  ipso  facto  void  under  stat- 
ute of  frauds,  where  improvements  have  been 
made  on  its  faith;  but  it  may  be  declared  void 
by  a  competent  tribunal  on  terms  calculated 
to  prevent  fraud.  Bush  r.  Sullivan,  54  D. 
506. 
A  license  to  dig  ore  in  another's  land  will 
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exempt  a  party  from  an  action  of  trespass 
for  entering  the  land  of  another  to  dig  ore, 
and  will  give  him  the  property  in  the  ore 
which  is  actually  dog  under  it;  bnt  such  a 
license  is  revocable  at  any  time,  at  the  pleas- 
ure of  him  who  gives  it,  and  is  not  assign- 
able.    Riddle  v.  Brown,  56  D.  202. 

2.  To  erect  darn,  or  flow  land.  —  A  license 
to  erect  a  dam  for  temporary  purposes  ends 
by  the  decay  of  the  dam,  and  will  not  au- 
thorize the  erection  of  another  dam  in  its 
place.  Hepburn  v.  McDowell,  17  D.  677; 
Cowtes  v.  Kidder,  67  D.  287. 

Whether  a  license  can  be  presumed  from 
the  flowing  of  lands  for  the  support  of  mills, 
no  matter  for  bow  Ions  such  flowing  may  have 
continued,  qucere.  Hathom  v.  Stinson,  25  D. 
228. 

Adverse  possession  cannot  be  set  up  by'li- 
cen8ee  of  a  privilege  of  abutting  a  aam  on 
the  licensor's  land,  or  by  a  purchaser  from 
such  licensee  with  or  without  notice,  so  as 
to  ripen  such  privilege  into  a  right.  Luce  v. 
Carky,  85  D.  637. 

A  parol  license  to  erect  and  maintain  a 
dam  on  licensor's  land  is  void  under  the  stat- 
ute of  frauds,  as  against  a  grantee  of  the 
land  under  the  licensor.  Stevens  v.  Stevens, 
45  D.  203. 

A  parol  license  perpetually  to  overflow 
land  would  be  void  by  the  statute  of  frauds, 
because  it  would  create  an  easement  in  the 
land.  Woodward  v.  Seely,  50  D.  445;  Ciute 
▼.  Carr,  91  D.  442. 

Plaintiffs  ancestor  gave  to  persons 
through  whom  defendants  derive  title  a 
license  by  parol  to  back  water  upon  his 
land  by  damming  a  stream  for  a  mill-power. 
Under  this  license,  the  defendants  and  their 
predecessors  built  the  dam,  and  a  mill  by  the 
dam-site,  at  an  expense  of  fifteen  thousand 
dollars,  for  the  purpose  of  enjoying  the  ease- 
ment. Plaintiff  brought  suit  at  law  for  the 
trespass.  Held,  1.  That  the  easement  was 
permanent  in  its  nature,  and  the  license 
should  have  been  in  writing,  under  the  stat- 
ute of  frauds;  2.  That  investments  of  mag- 
nitude having  been  made  by  defendants  and 
their  predecessors  under  such  license,  they 
were  in  equity  entitled  to  a  grant  as  of  spe- 
cific performance;  3.  That  such  an  equitable 
defense  might  be  sustained  to  defeat  the 
plaintiff '8  action  at  law.  Cook  v.  Pridgen, 
12  R.  582. 

3.  To  erect  home  or  other  structure.  —  A 
house  built  by  a  person,  on  land  of  another, 
with  the  latter's  consent,  is  the  property  of 
the  former,  and  the  permission  to  erect  it 
amounts  to  a  license  to  occupy  the  house 
during  the  pleasure  of  the  owner  of  the  land. 
Harris  v.  Giltingham,  23  D.  701. 

The  original  owner  of  such  house,  after 
selling  the  same,  has  no  right  in  it,  except  a 
right  to  occupy  it  by  permission  of  his  ven- 
dee, and  of  the  owner  of  the  land.     /  b, 

A  conveyance  of  the  land  to  another  is  a 


revocation  of  the  license  to  occupy  the  house, 
and  the  grantee,  after  requesting  the  occm- 

Eier  to  leave  it,  has  a  right  to  enter  and  tun 
im  out     lb. 

A  license  to  erect  and  maintain  a  house  or 
other  structure  on  one's  land,  though  exe- 
cuted, is  not  irrevocable,  because  such  a  con- 
struction would  be,  in  effect,  a  violation  of 
the  statute  of  frauds.  Prince  v.  Case,  27  D. 
675. 

The  purchaser  of  land,  without  notice  of 
a  license  given  to  another  to  erect  and  use  a 
house  thereon,  is  not  bound  thereby,  though 
the  license  has  been  executed,     lb. 

The  licensee's  possession  of  the  house  is 
not  notice  to  the  purchaser  in  such  a  case. 
lb. 

Such  a  license  is  a  mere  personal  privilege, 
and  expires  with  the  death  of  the  licensee. 
lb. 

Recovery  in  ejectment  by  a  purchaser  is 
notice  to  the  heirs  or  assign*  of  the  deceased 
licensee  to  remove  the  building,     lb. 

Failure  to  remove  the  building  for  more 
than  a  year  after  such  recovery  entitles  the 
purchaser  of  the  land  to  remove  it  himself. 
lb. 

The  building  may  be  taken  to  pieces  by 
such  purchaser,  in  order  to  remove  it,  with- 
out his  being  liable  in  damages,  if  no  wanton 
or  unnecessary  injury  is  done,  and  if  the 
owner  of  the  building  has  provided  no  place 
for  it.     lb. 

Where  one  enters  on  another's  land  under 
a  parol  license  given  for  a  consideration 
paid,  and  erects  structures,  thereon,  he  may 
maintain  an  action  against  the  owner  of  the 
land  for  destroying  them.  Wilson  v.  Choi* 
/ant,  45  D.  574. 

Where  a  building  is  erected  by  one  man 
upon  land  of  another,  by  his  permission  and 
upon  an  agreement  or  understanding  that  it 
may  be  removed  at  the  pleasure  of  the 
builder,  itj  does  not  become  a  part  of  the  real 
estate,  but  continues  to  be  a  personal  chattel, 
and  the  property  of  the  person  who  erected  it 
In  such  a  case,  it  is  immaterial  what  is  the 
purpose,  size,  material,  or  mode  of  construc- 
tion of  such  building.  Dame  v.  Dame,  75  D. 
195. 

Trover  will  lie  for  the  value  of  a  building 
erected  by  one  man  upon  land  of  another, 
where  the  former  erected  it  with  authority 
to  remove  the  same  at  pleasure,  and  where 
the  owner  of  the  land  afterwards  resists  such 
removal,  or  otherwise  converts  the  building 
to  his  own  use.  Either  the  builder  or  his 
assignee  may  bring  the  action.  ^  lb. 

It  is  no  evidence  of  conversion  that  the 
owner  of  land  refuses  to  deliver  up  or  remove 
from  his  premises,  upon  a  demand  for  that 
purpose,  a  building  erected  there  upon  an 
understanding  that  the  builder  may  remove 
it  at  pleasure,  because  the  owner  of  the  land 
owes  no  duty  to  the  builder  further  than  not 
to  oppose  the  removal.    lb. 
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Trespass  is  not  committed  by  one  who  has 
erected  a  building  upon  another's  land  with 
permission  to  remove  it  when  he  sees  fit,  if 
he,  doing  no  unnecessary  damage  to  the 
owner,  enters  upon  the  land  for  the  purpose 
of  removing  it  within  a  reasonable  time  after 
the  owner  of  the  land  withdraws  his  consent 
that  the  building  shall  remain,  or  puts  an 
end  to  the  estate  at  will  of  the  owner  of  the 
building  in  it;  because  the  proprietor  of 
goods  and  chattels  has  authority  by  law  to 
enter  the  land  of  another  upon  which  they 
are  placed,  and  remove  them,  provided  they 
are  there  without  his  default.     lb. 

Trespass  is  committed  by  the  erector  of  a 
building  upon  another's  land  by  entry  to  re- 
move such  building,  if  the  owner  of  the 
building  allows  it  to  remain  on  the  owner's 
land  an  unreasonable  time  after  his  right  of 
removal  has  ended,  or  if  such  right  termi- 
nates by  his  own  act  before  removal.  It  is 
his  fault  that  it  remains  afterwards;  and  he 
will  be  liable  for  all  damage  done  by  him  to 
the  owner  of  the  land,  but  not  for  the  value 
of  the  property  removed.    lb. 

The  reserved  right  to  remove  a  building 
erected  on  another  s  land  is  personal,  and  is 
not  affected  by  a  recovery  of  the  land  by  an 
assignee  of  the  owner  with  notice,  whether 
the  ouildings  were  upon  the  land  by  right  or 
by  wrong.  Such  a  right  of  removal  would 
give  no  interest  in  the  land  within  the  stat- 
ute of  frauds,  would  give  no  seisin  or  posses- 
sion of  the  land,  and  would  constitute  no 
defense  in  a  real  action  for  the  land.    lb. 

The  owner  of  a  mill  erected  on  another's 
land  with  his  consent,  or  a  purchaser  on 
execution  against  him,  will  not  be  deemed 
to  have  abandoned  his  right  to  it  by  leaving 
it  on  the  land  for  three  years,  if  not  notified 
to  remove  it  by  purchasers  of  the  land,  Rw 
mil  v.  Richards,  26  D.  532. 

The  owner  of  such  a  mill  may  maintain 
trover  for  it  after  a  demand  and  refusal.  lb. 

4.  Miscellaneous.  —  Where  the  owner  of 
land,  for  a  valuable  consideration,  gives  a 
parol  license  to  another  to  build  a  bridge  on 
the  land,  an  action  of  trespass  will  lie  against 
him  for  removing  the  bridge  without  the 
consent  of  the  party  who  erected  it.  Bicker 
▼.  Kelly,  10  D.  38. 

Mutual  abandonment  of  an  agreement 
concerning  a  conventional  boundary  line  be- 
tween neighbors  does  not  affect  an  executed 
agreement  or  license  to  construct  ditches  for 
drainage.  Subsequent  government  surveys 
may  throw  the  boundaries  wide  of  the  lines 
agreed  upon  by  the  parties,  but  the  ditches 
must  be  kept  open,  and  an  action  lies  for  ob- 
structing the  flow  of  the  water  through 
them,  if  damage  ensues.  Wynn  v.  Garland, 
68  D.  190. 

The  privilege  of  floating  spars  upon  a 
private  stream,  where  it  does  not  involve 
the  holding  or  occupation  of  the  real  estate, 
fa  a  license.    Rhodes  v.  Otis,  73  D.  439. 


A  license  merely,  and  not  a  present  estate, 
corporeal  or  incorporeal,  is  acquired  by  one 
to  whom  the  owner  of  lands  gave  the  right 
to  sink  wells  thereon,  agreeing  to  convey  to 
him  a  portion  thereof,  if  oil  was  found  in  it, 
and  giving  him  an  exclusive  right  to  sink 
wells  on  the  other  portion  for  a  certain  sum 
for  each  ten  years  for  every  well  from  which 
he  might  continuously  pump  oil,  and  further 
agreeing  that  if  he  should  fail  to  find  oil,  he 
might  remove  his  buildings  and  machinery, 
and  if  oil  were  found,  that  the  right  to  pump 
oil  from  the  well  should  continue  as  the  rent 
was  paid.    Dark  ▼.  Johnston,  93  D.  732. 

A  license  to  bnild  a  fence  upon  a  division 
line  does  not  authorize  the  building  of  a 
worm  or  zigzag  fence  crossing  the  line  from 
side  to  side  alternately.  Morion  ▼•  Rey- 
nolds, 46  R.  776. 

A  license  by  the  lessee  of  a  trotting  park  to 
use  the  fences  and  buildings  for  advertising 
confers  the  right  to  use  the  inside  as  well  as 
the  outside  of  those  structures,  amounts  to 
an  easement,  is  recordable,  and  binds  the 
lessee  although  the  lease  prohibits  underlet- 
ting.    Willougliby  v.  Lawrence,  66  R.  758. 

A  written  agreement  that  one  may  con* 
struct  a  second  story  on  another's  building; 
and  "  have  and  own  said  second  story  "  for 
his  use  perpetually,  oonfers  no  interest  in 
the  freehold.     Thorn  v.  Wilson,  59  R.  209. 

7.  Constitutionality  of  statutes  con* 
corning  licenses.*  —  A  statute  requiring 
a  license  fee  of  foreigners  for  the  privilege 
of  gold-mining,  and  prohibiting  those  with* 
out  such  lioense  from  working  the  mines,  is 
not  in  conflict  with  the  constitution  of  the 
United  States,  or  treaties  with  foreign  pow- 
ers in  general,  or  the  treaty  of  Queretaro  in 
particular.  Peopel  ex  rel  Att'y~Gen,  v.  No* 
glee,  52  D.  312. 

The  legislature  is  not  prohibited  from  en- 
acting license  laws,  by  section  13,  article  11, 
constitution  of  California,  declaring  that 
taxation  shall  be  equal  and  uniform.    lb. 

A  manufactured  domestic  article  is  sub* 
ject  to  taxation  and  license  laws  on  same 
footing  with  imported  articles;  and  while 
the  state  may  not  prevent  the  manufacture 
of  a  deleterious  article,  it  is  not  bound  to 
furnish  a  market  for  it,  nor  to  abstain  from 
the  passage  of  any  law  which  it  may  deem 
advisable  or  necessary  to  guard  the  health 
or  morals  of  its  citizens.  Keller  v.  State,  69 
D.  226. 

A  license  fee  is  not  a  tax,  within  the  mean* 
ing  of  a  constitutional  provision  that  taxa- 
tion for  revenue  must  be  upon  property  onlv, 
where  such  fee  is  exacted  under  a  city  ordi- 
nance for  the  privilege  of  keeping  a  stall  for 
the  sale  of  fresh  meats  at  a  place  other  than 
the  public  market,  but  is  a  reasonable  com- 
pensation which  the  city  demands  from  those 
who  will  not  sell  in  the  public  markets,  for 

*  Validity  of  state  statutes  imposing  license 
taxes,  see  notes,  69  B.  287-288;  62  D,  881-SSo. 
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the  additional  labor  of  its  officers,  and  ex- 

Sense  thereby  imposed.     Ash  T.  People,  83 
L740. 

A  state  statute  forbiddiug  non-residents  to 
■ell  goods  in  a  city  of  the  state  by  card  or 


sample  without  taking  and  paying  for  a  li 
eense  is  not  in  violation  of  the  United  States 
constitution.  Ward  v.  State,  1  R.  50.  (Re- 
versed, 12  Wall.  418.) 

A  statute  made  it  a  penal  offense  to  travel 
from  place  to  place  "for  the  purpose  of 
carrying  to  sell,  or  exposing  to  sale,  any 
goods,  wares,  and  merchandise  "  without  a 
license  as  a  broker  and  peddler.  Held,  1. 
That  the  act  was  valid;  2.  That  the  act  was 
an  exercise  of  the  police  power  of  the  state, 
and  therefore  not  repugnant  to  the  require- 
ment of  the  constitution  that  "  the  rule  of 
taxation  should  be  uniform  ";  and  3.  That  it 
was  not  in  violation  of  the  federal  constitu- 
tion. Morrill  v.  State,  20  R.  12.  (Overruled, 
Van  Buren  v.  Downing,  41  Wis.  122;  Welton 
▼.  State,  91  U.  8.  275.) 

A  statute  of  Alabama  provided  that  every 
person  engaged  in  a  profession  should  take 
out  and  pay  a  specific  sum  for  a  license,  and 
the  doing  of  professional  business  without  a 
license  was  declared  a  misdemeanor,  and 
punishable  as  such.  Held,  that  the  statute 
applied  to  lawyers,  and  was  constitutional. 
Cousins  v.  State,  20  R.  290. 

A  state  statute  requiring  any  person  en- 
gaged in  hiring  laborers  in  the  state  for  em- 
ployment beyond  the  limits  of  the  same  to 
Srocnre  a  license  and  nay  therefor  one  hun- 
red  dollars,  and  making  it  penal  to  carry 
on  the  business  without  such  license,  is  con- 
stitutional. Money  properly  paid  into  the 
county  treasury  by  a  person  who  has  ap- 
plied for  and  obtained  the  license  cannot  be 
recovered  back,  by  mandamus  or  otherwise. 
Shepperd  v.  County  Commas,  27  R.  394. 

A  city  ordinance  requiring  non-resident 
hawkers  or  peddlers  of  merchandise  not 
grown  or  manufactured  in  the  county  in 
which  such  city  is  situated  to  pay  a  license 
fee  is  unconstitutional.  Qraffty  v.  City  of 
RushvMe,  57  R.  12a 

A  statute  requiring  railroad  engineers  to 
be  examined  and  licensed  by  a  board  ap- 
pointed by  the  governor,  and  making  it  a 
misdemeanor  for  any  one  to  operate  an  en- 
gine without  being  thus  licensed,  is  consti- 
tutional.    McDonald  v.  State,  60  R.  158. 

8.  and  how  construed.*— A  li- 

sense  or  power  conferred  by  statute  is  only 
co-extensive  with  the  sovereignty  from  which 
it  emanates.     Upton  v.  Hubbard,  73  D.  670. 

Where  a  license  is  required  to  carry  on 
the  business  of  a  druggist,  one  cannot  sell 
drugs  and  medicines  under  a  license  as  a  re- 
tail merchant     State  v.  Holmes,  26  R.  110. 

One  who  sells  his  own  goods  at  auction  is 
an  auctioneer  within  the  meaning  of  an  or- 

*  See  note  on  the  law  of  theaters  and  places  of 
amusement,  71 D.  746-759. 


dinance  requiring  persons  exercising  the  buss* 
ness  of  an  auctioneer  to  be  licensed.  Cky  of 
Goshen  v.  Kern,  30  R.  234. 

One  who  simply  buys  the  carcasses  of  ani» 
mala  that  have  been  slaughtered  by  others 
for  food,  and  cuts  them  up  and  retails  them, 
is  not  a  "  butcher,*'  or  "  engaged  in  the  busi- 
ness of  a  butcher,"  within  the  meaning  of  a 
penal  statute  prohibiting  the  carrying  on  of 
the  business  of  a  butcher  without  a  ficende. 
Henback  v.  State,  25  R.  650. 

One  who  slaughters  and  outs  up  animals, 
and  sells  the  meat  as  food,  is  not  a  "  dealer  " 
within  the  meaning  of  a  statute  requiring 
dealers  who  buy  and  sell  goods,  etc.,  to  take 
out  a  license.    State  v.  Yearly,  33  R.  694. 

One  who  goes  about  from  house  to  house 
soliciting  orders  for  the  purchase  of  goods 
to  be  delivered  in  the  future  is  a  "hawker 
or  peddler. n  Qraffty  v.  City  of  RushvilU,  67 
R.  128. 

A  skating-rink  is  not  within  a  statute  re- 
quiring a  license  to  be  taken  out  for  "  pub- 
lic performances  or  exhibitions. "  Harris  v. 
Com.,  59  R.  666. 

A  statute  provided  that  "no  person  shall 
exercise  the  calling  of  hawker  or  peddler 
without  license."  Held,  that  an  agent  ped- 
dling for  a  principal  should  take  the  license, 
not  the  principal.  Temple  v.  Summer,  24  B. 
615. 

9.  Penalties  and  forfeitures. — The 
city  council  of  Cincinnati  may,  in  the  exer- 
cise of  its  power  to  license  and  regulate 
draymen,  require  a  reasonable  sum,  by  way 
of  excise,  for  granting  such  license.  And 
the  power  to  license  and  regulate  drays  au- 
thorizes the  assessment  and  collection  of  a 
fine  from  any  one  running  such  vehicle  with- 
out a  license.  City  of  Cincinnati  ▼.  Brysom, 
45  D.  593. 

Charging  a  fee  for  a  license  is  not  an  ex- 
ercise of  the  taxing  power.    Bk 

A  merchant  purchased  a  stock  of  pistols 
under  a  license.  The  privilege  was  repealed 
by  an  act  of  the  legislature  after  his  license 
had  expired,  but  before  his  stock  was  ex- 
hausted. Offering  to  sell  the  balance  after- 
ward, — held,  that  he  was  liable  to  the  pen* 
alties  of  the  act  State  v.  Burgoyne,  40  R. 
60. 

10.  Revocation  of  licenses.*— -1.  Whem 
revocable,  —  A  license  without  consideration 
may  be  revoked.    Putney  v.  Day,  25  D.  47a 

A  license  is  always  revocable,  unless 
coupled  with  an  interest  and  executed,  when 
it  becomes  irrevocable.  Woodward  v.  Stety, 
50  D.  445. 

Unexecuted  parol  licenses  are  generally 
revocable,  even  when  based  upon  a  valuable 
consideration.  Rhodes  v.  Otis,  73  D.  439. 
S.  P.,  Dark  v.  Johnston,  93  D.  732. 

A  parol  license  to  overflow  licensor's  land 


*  Parol  licenses,  when  revocable  and 
revocable,  see  notes,  10  D.  40-16;  U  U. 

D.  166, 167;  «  R.  1VS-1S8. 


*4 


LICENSE. 


2189 


For  Index  to  Notes  In  American  Decisions  and  American  Report*,  see  Volume  I« 


Is  revocable,  although  it  has  been  acted  on 
by  the  licensee,  and  although  valuable  im- 
provements have  been  erected  in  pursuance 
thereof.      Woodward  v.  Seely,  50  D.  445. 

The  revocability  of  a  mere  license  to  enter 
upon  and  use  land  of  the  licensor,  whether 
it  be  given  by  deed  or  by  parol,  is  a  well- 
settled  doctrine  of  the  common  law.  Foster 
v.  Browning,  67  D.  505. 

A  license  by  the  owner  of  land  to  an  ad- 
joining proprietor  to  join  fences. with  him  is 
a  personal  privilege,  and  is  revocable,  and 
the  sale  of  the  land  by  the  licensor  amounts 
to  a  revocation  of  the  license.  Houx  v.  Seal, 
72  D.  202. 

A  parol  license  to  enter  upon  land  "at 
any  and  all  times,"  and  cut  and  carry  away 
growing  wood,  mnst  be  acted  upon  within  a 
reasonable  time,  and  if  not  acted  upon  within 
a  period  of  more  than  three  years,  may  be 
revoked.  HiU  v.  HUt,  18  R.  4C5.  See  cases 
considered,  arguendo,  in  Sterling  v.  Warden, 
12  R.  8a 

Where  one  orally  promised  others  that  if 
they  would  erect  a  good  custom  mill  at  a 
certain  point  on  their  own  land,  he  would 
give  them  the  privilege  of  flowing  his  land 
as  long  as  they  would  maintain  such  mill, 
and  they,  relying  on  that  promise,  and  partly 
induced  by  it,  erected  a  dam  and  a  mill  ac- 
cordingly, at  large  expense,  —  held,  that  the 
promise  was  a  mere  license,  and  revocable 
even  after  it  had  been  acted  upon.  Johnson 
T.  HhUman,  43  R.  192. 

The  defendant,  in  consideration  of  a  speci- 
fied yearly  compensation,  payable  monthly, 
gave  the  plaintiff  the  exclusive  privilege  of 
placing  advertisements  in  its  cars  for  two 
years  from  December  30,  1876.  After  the 
expiration  of  that  time,  without  further 
agreement,  the  plaintiff  continued  to  place 
advertisements  in  the  cars,  making  the  like 
monthly  payments  until  May  1,  lo81,  when 
the  defendant  refused  to  allow  him  to  do  so 
any  longer.  In  an  action  for  damages, —  held, 
that  the  defendant  was  not  bound  to  permit 
him  to  continue  the  advertisements  for  the 
rest  of  the  year  1881,  and  that  the  action  was 
not  maintainable.  Chase  v.  Second  Avenue 
R.  R.  Co.,  49  R.  531. 

2.  When  irrevocable. —  A  simple  or  volun- 
tary license  is  revocable  at  the  grantor's 
pleasure;  but  not,  however,  to  make  the 
grantee  responsible  in  trespass,  or  any  other 
form  of  action,  for  acts  committed  on  the 
land  in  pursuance  of  the  license;  nor  will 
the  grantor  be  allowed  to  revoke  it,  whore 
the  grantee  has  been  induced  to  expend  his 
means  or  money  towards  its  enjoyment, 
without  reimbursing  or  making  him  whole 
in  the  amount  thus  appropriated.  Wynn  v. 
Garland,  68  D.  190.  ».  P.,  Addison  v.  Hack, 
41  D.  421;  Bush  v.  Sullivan,  54  D.  506;  Ha- 
zellon  ▼.  Putnam,  54  D.  158;  Fuhr  v.  Dean, 
69  D.  484;  Rltodes  v.  Otis,  73  D.  439.  But 
where  nothing  has  been  done  further  than  to 


pay  a  consideration,  there  is  nothing  in  the 
way  of  restoring  the  parties  to  their  original 
condition,  and  therefore  of  revoking  the  li- 
cense.   Huffy.  McCauley,  91  D.  203. 

A  parol  license  executed  cannot  be  re- 
voked Putney  v.  Day,  25  D.  470;  McKcU 
lip  ▼.  Mcllhenny,  28  D.  711;  Wilson  v.  Choi' 
/ant,  45  D.  574.  Otherwise  where  some 
other  principle  of  law  is  to  be  violated  by 
such  a  construction.  Prince  v.  Case,  27  D. 
675. 

The  doctrine  that  a  license  executed  is 
irrevocable  is  confined  to  licenses  under 
which  no  interest  in  land  passes.  Clute  v. 
Carr,  91  D.  442. 

A  parol  license,  without  consideration,  to 
use  the  waters  of  a  stream  for  a  saw-mill, 
cannot  be  revoked  at  the  grantor's  pleasure, 
where  the  grantee,  in  consequence  of  the  li- 
cense, has  erected  a  mill.  Rerkk  v.  Kern, 
16  D.  497. 

A  license  to  erect  a  dam  on  one's  land,  for 
the  benefit  of  both  parties,  and  to  be  main- 
tained  for  a  reasonable  time,  in  order  to  sell 
the  water,  when  executed,  is  irrevocable 
until  the  expiration  of  that  time;  nor  then 
without  tendering  the  expenses  incurred  in 
the  project.  The  revocation  in  such  case 
imposed  no  duty  on  the  licensee  to  remove 
the  dam.     Woodbury  v.  Parshley,  26  D.  739. 

A  license  given  two  or  more  persons  to 
cultivate  land  cannot  be  revoked  after  they 
have  entered  thereon  and  raised  crops  in 
pursuance  of  the  license.  Lowe  v.  Miller,  4€ 
D.  188. 

Estoppel  in  pais  applies  where  a  party 
wishes  to  revoke  a  license  to  the  great  injury 
of  the  other  party  to  the  license,  Rhodes  v. 
Otis,  73  D.  439. 

A  parol  license  to  be  exercised  upon  land 
and  granted  upon  a  good  consideration  is 
valid,  and  cannot  be  revoked.  Putney  v.  Day, 
25  D.  470. 

The  future  enjoyment  of  an  executed 
parol  license,  granted  upon  a  consideration, 
or  upon  the  faith  of  which  money  has  been 
expended,  will  be  enforced  in  equity,  at  all 
events,  where  adequate  compensation  in 
damages  cannot  be  obtained;  although,  at 
law,  a  parol  license  is  revocable  as  to  future 
enjoyment,  and  is  determined  by  a  convey* 
ance  of  the  estate  upon  which  it  was  to  be 
enjoyed.    Snowden  v.  Wilas,  81  D.  370. 

Grantees  of  land  are  bound  by  an  irrevo- 
cable license  when  they  purchase  with  no- 
tice; and  in  case  of  a  mill  and  dam,  the 
existing  condition  of  things  might  be  notice. 
lb. 

A  mere  license  is  revocable,  but  when 
connected  with  an  interest  or  grant,  the 
licensor  cannot  revoke  it  so  as  to  defeat  the 
grauj  or  interest  to  which  it  is  incident. 
Long  v.  BucJianan,  92  D.  653. 

A  license  to  enter  plaintiff's  premises, 
coupled  with  an  interest,  so  as  to  be  irrevo- 
cable,  results  from  an  agreement  by  the 
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terms  of  which  plaintiff  agreed  to  sell  to  the 
defendant  her  crop  of  corn,  and  to  put  it  in 
her  crib  for  him  for  measurement,  from 
which  he  was  authorized  to  take  it;  the 
corn  to  be  settled  for  by  a  credit  upon  a 
mortgage,  which  he  and  another  held 
against  her,  at  a  price  larger  than  the  then 
current  prices  in  the  market,  and  a  receipt 
to  be  so  given;  and  the  corn  was  so  placed 
in  the  crib,  and  the  defendant  invited  to  go 
for  it,  or  notified  to  take  it  away  at  his 
pleasure;  and  for  an  entry  under  the  agree- 
ment, the  defendant  is  not  guilty  of  tres- 
pass,   lb. 

A  license  to  explore  for  oil  is  not  revoca- 
ble at  pleasure  of  licensor,  when  it  has  not 
only  been  granted  by  deed,  but  the  licensee 
has  taken  possession  of  the  land,  and  made 
large  expenditures  thereon,  and  with  the 
understanding  that  if  oil  was  discovered  he 
would  be  entitled  to  a  conveyance  of  a  cer- 
tain portion  of  the  land,  and  to  a  lease  of 
wells  on  the  other  portion*  Dark  v.  John- 
ston, 93  D.  732. 

3.  What  amounts  to  revocation.  — Where  a 
license  is  revocable  at  pleasure,  an  action 
brought  for  its  continuance  is  a  revocation. 
Joy  v.  Hull,  24  D.  625. 

A  parol  license  to  take  trees  from  one's 
land  as  long  as  the  licensee  chooses  is  re- 
voked by  the  death  of  a  licensor.  Putney  v. 
Day,  25  D.  470. 

A  license  to  continue  a  building  upon  the 
owner's  land  is  revoked  by  a  conveyance  of 
the  owner's  interest  in  the  land,  where  the 
builder  has  put  his  structure  there  with  a 
right  of  removal;  but  the  owner  of  the 
building  will  not  be  affected  by  it  till  notice, 
either  actual  or  constructive,  of  the  revoca- 
tion.    Dame  v.  Dame,  75  D.  195. 

4.  Consequence*  of  revocation. — One  who 
digs  ore  on  another's  land  becomes  a  tres- 
passer, if,  after  the  license  is  revoked,  he 
attempts  to  enter,  although  he  supposed  he 
was  maintaining  his  lawful  right,  and  the 
owner  will  be  justified  in  repelling  him. 
Riddle  v.  Brown,  56  D.  202. 

A  theater  ticket  is  merely  a  revocable 
license  to  enter  the  part  of  the  theater 
specified  upon  it,  and  if,  before  the  holder 
has  entered,  the  licensor,  with  no  more 
force  than  is  necessary  for  the  purpose,  pre- 
vents him  from  entering,  he  cannot  main- 
tain an  action  of  tort  for  the  exclusion, 
though  he  might,  in  an  action  of  contract, 
recover  the  money  paid  by  him  for  the 
ticket,  and  all  damages  which  he  sustained 
by  breach  of  the  contract  implied  by  the 
sale  and  delivery  of  the  ticket.  McCrea  v. 
Marsh,  71  D.  745. 

The  sale  of  a  ticket  of  admission  to  a  con- 
cert is  a  mere  revocable  license  to  enter  the 
hall  and  remain  during  the  concert,  and  if 
revoked  after  the  entrance  of  the  purchaser, 
and  he  refuses  to  depart  upon  request,  he 
becomes  a  trespasser,  and  may  be  removed 


by  such  force  as  is  necessary  to  overcome 
his  resistance;  and  for  such  removal  tree- 
pass  will  not  lie,  his  only  remedy  being  an 
action  for  the  breach  of  contract.  Burton  ▼. 
Scherpf,  79  D.  717. 

LIENS. 

[Include*  the  nature  and  incidents  of  liens. 
generally  considered,  whether  arising  out  of 
agreements  between  parties,  or  from  some  rule 
oi  law  or  equity.  Fur  liens  peculiar  to  particular 
kinds  of  pr  >perty,  or  occupations,  or  transactions, 
or  iucident  to  the  enforcement  of  specific  rem- 
edies, see  the  titles  referred  to  below.] 

Chattels  subject  to,  when  reached  by  execu- 
tion, see  Execution,  30. 

Construction  of  statutes  creating,  see  ME- 
CHANIC'S LrJEN,  1. 

Effect  of  Us  pendent  on  previous,  see  Lxs 
Pendens,  8. 

For  freight,  see  Carriers,  53-56;  Shtpptng, 
14. 

For  improvements  in  cemeteries,  see  Cemb- 
taries,  7. 

For  rent,  see  Landlord  and  Tenant,  33. 

For  seamen's  wages,  see  Shipping,  44. 

For  storage  fees,  see  Warehousemen,  6. 

For  wharfage,  see  Wharves,  & 

Of  agent,  see  Agency,  35,  30. 

Of  agister,  see  Animals,  8. 

Of  assessments  for  local  improvements,  see 
Municipal  Corporations,  49. 

Of  attachment,  see  Attachment,  61,  68. 

Of  attorneys,  aee  Attorney  and  Client,  44, 
45. 

Of  bailee,  see  Bailment,  6. 

Of  bank,  on  shares  of  stock,  see  Banks  and 
Banking,  6,  62. 

Of  bankers,  see  Banks  and  Banking,  41. 

Of  corporation  on  shares  of  stock,  see  Cor- 
porations, 35. 

Of  creditor,  paramount  to  rights  of  heir,  set 
Executors,  etc.,  105. 

Of  executions  against  property,  see  Bxsev- 
tion,  68-75. 

Of  factor,  for  advances,  see  Factors,  14. 

Of  firm  creditors,  see  Partnership,  29. 

Of  innkeepers,  see  Inns  and  Innkeepers,  3. 

Of  judgment  in  action  on  bond,  see  Bonds,  38, 

Of  judgments,  generally,  see  Judgment,  IV. 

Of  judgments  on  homestead,  see  Home- 
steads, 25. 

Of  legacy  charged  on  land,  see  Legacies,  26. 

Of  mortgage,  how  discharged,  see  Mort- 
gages, vm. 

Of  pledgee,  see  Pledge,  8. 

Of  seller  of  chattels,  see  Sales,  25. 

Of  vendor  of  land,  see  Vendor's  Lien. 

Priority  among,  see  Execution,  74. 

Priority  between  judgments  and  other,  ses 
Judgment,  107. 

Priority  between  mortgagee  and  other,  ses 
Mortgages,  58. 

Upon  vessels,  enforcement  of,  see  Shipping, 
IV. 

Upon  vessels,  insurable  interests  oi  holders* 
see  Insurance,  88. 
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1.  General  nature  of  liens.  —A  lien, 
at  common  law,  originally  signified  the  right 
of  artisans  and  others  who  have  bestowed 
labor  npon  or  done  some  act  in  reference  to 
a  thing  to  retain  it  until  they  are  reim- 
bursed for  their  expenditures  and  labor  be- 
stowed thereon.     Oakes  v.  Moore,  41  D.  379. 

A  lien  is  a  right  given  by  law  to  have  a 
debt  satisfied  ont  of  a  particular  thing.  It 
may  originate  either  in  contract  or  by  opera- 
tion of  law.    Andrews  v.  Doe,  38  D.  450. 

A  lien  is  a  right  of  detaining  property  on 
which  it  operates  until  the  claims  which  are 
the  basis  of  the  lien  are  satisfied.  Ames  v. 
Palmer,  66  D.  271. 

The  law  of  Ohio  tolerates  no  lien,  in  gen- 
eral, which  will  prevent  litigants  from  com- 
promising or  settling  their  controversies,  or 
which  tends  to  encourage,  promote,  or  ex- 
tend litigation.      Weakly  v.  Hall,  42  D.  194. 

A  court  will  not  disturb  legal  liens. 
Oraoey  v.  Davis,  51  D.  663. 

Liens  attaching  by  law  are  never  inter- 
fered with  by  introducing  an  equitable  rule 
for  marshaling  assets.  Curnmings's  Appeal, 
64  D.  695. 

liens  upon  lands,  of  which  public  records 
do  not  furnish  notice,  are  not  favored  in 
law.    McCoy  v.  Morrow,  68  D.  578. 

A  lien  given  by  contract  cannot  be  en- 
larged so  as  to  secure  additional  indebt- 
edness, upon  the  ground  that  it  was  thus 
verbally  agreed  or  understood.  Donald  v. 
Hewitt,  73  D.  431. 

A  lien  upon  land  is  not  an  estate  or  inter- 
est therein,  but  merely  a  charge  upon  it. 
BidweU  v.  Webb,  88  D.  56. 

A  promissory  note  executed  for  the  rent  of 
nnplanted  land,  and  containing  a  provision 
that  it  "  constitutes  a  lien  upon  the  cotton 
and  corn  raised  upon  said  land  this  year," 
was  assigned  by  the  payee  as  collateral  se- 
curity. Held,  1.  That  a  lien  is  not  assign- 
able; 2.  That  this  clause  created  no  hen 
npon  the  crop,  because  it  was  a  mere  state- 
ment of  the  legal  effect  of  the  note;  3.  That 
without  the  clause  the  note  created  no  lien; 
4.  That  a  contract  for  a  lien  on  an  nnplanted 
crop,  although  void  at  law,  is  enforceable  in 
equity  after  the  maturity  of  the  crop;  but  5. 
The  assignment  of  the  note  being  for  collat- 
eral security,  the  assignee  did  not  acquire 
even  this  equitable  right.  Roberts  v.  Jacks, 
25  R.  584. 

2.  When  a  lien  arises.  —  Where  the 
consideration  of  a  devise  in  a  will  is  the  main- 
tenance of  the  widow,  it  becomes  a  lien  upon 
the  land.     Dodge  v.  Dodge,  1  D.  40. 

Where  land  is  decreed  to  one  heir,  by 
order  of  the  court,  the  purchase-money  due 
the  other  heirs  is  a  lien  on  the  land;  but  a 
release  bv  the  children  of  one  of  these  heirs 
who  is  dead  is  binding  in  equity,  and  on 
every  one  except  creditors  at  law.  Share  v. 
Anderson,  10  D.  421. 

The  owner  of  land  has  a  lien  on  the  timber 


cut  on  and  removed  from  the  land,  where 
the  contract  under  which  the  cutting  and 
removal  were  done  provides  that  he  shall 
retain  the  sole  ownership  of  the  timber  until 
he  receives  the  proportion  thereof  allowed  to 
him  for  stumpage,  and  is  paid  all  moneys 
due  to  him  for  advances  made  to  the  other 
parties  to  the  contract;  and  where  it  is  pro- 
vided that  the  owner  shall  be  naid  for  his 
proportion  of  the  timber  not  cut  by  the  other 
contractors  within  the  time  limited  in  the 
contract,  and  all  the  timber  cut  is  pledged 
for  such  payment,  he  retains  a  lien  on  all  the 
timber  cut  after  as  well  as  that  cut  during 
the  time  so  limited.  Bhnerson  v.  Fisk,  19  D. 
206. 

Debts  are  a  lien  on  a  deceased  debtor's 
realty  in  the  hands  of  an  alienee,  whether 
such  debts  are  by  simple  contract  or  other* 
wise.     Bruch  v.  Lante,  21  D.  458. 

This  lien  is  limited  to  seven  years  by  the 
act  of  1797,  but  only  with  respect  to  bona 
fide  purchasers.    lb, 

A  right  of  lien  ordinarily  accompanying 
an  implied  contract  does  not  exist  whenever 
there  is  an  antecedent  contract  inconsistent 
with  the  existence  of  such  right,  or  when  the 
implied  contract  is  extinguished.  No  right 
of  lien  attaches  in  the  first  instance,  and  it 
is  waived  in  the  last.  Hutchins  v.  Olcutt,  24 
D.  634. 

The  law  will  not  create  a  security,  where 
a  party  has  carved  one  out  for  himself. 
Clower  v.  Rawlings,  47  D.  108. 

Goods  sold  the  grantor  of  a  plantation 
constitute  no  charge  npon  the  plantation, 
although  bought  for  its  use,  and  a  grantee 
could  not  be  rendered  liable  for  them  unless 
by  direct  agreement  in  writing.  Garland  v. 
Hull,  51  D.  140. 

One  lending  money  to  remove  a  lien  on 
land  is  not  thereby  subrogated  to  the  rights 
of  the  lienor  against  the  land.  Price  v. 
Courtney,  56  H.  453. 

Plaintiff  contracted  with  H.  to  launder  all 
the  collars  and  cuffs  manufactured  by  the  lat- 
ter, at  a  price  specified;  to  return  the  goods 
as  fast  as  laundered,  and  to  render  a  bill  and 
receive  payment  in  cash  on  the  first  of  each 
month  for  all  goods  laundered  and  returned. 
Held,  that  plaintiff  had  no  right  of  lien 
either  for  the  balance  due  him  or  for  the 
work  done  on  the  goods  in  his  hands.  Wiles 
Laundering  Co.  v,  Hahlo,  59  R.  496. 

8.  Necessity  of  possession  by  lien- 
holder.  —  A  lien  upon  personalty  at  common 
law  is  founded  on  possession,  actual  or  con- 
structive, and  the  right  to  detain  the  prop- 
erty until  some  claim  in  which  the  lien 
originates  is  satisfied  or  discharged.  It  in- 
volves the  right  to  an  uninterrupted  posses- 
sion while  it  exists,  and  is  lost  or  waived 
when  possession  is  voluntarily  surrendered. 
Miller  v.  Marston,  56  D.  694;  Jenkins  v. 
EicJielberger,  28  D.  691;  Oalces  v.  Moore,  41 
D.  379;  Donald  v.  Hewitt,  73  D.  43L 
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The  term  "lien  "  is  now  need  to  designate 
all  the  various  charges  of  debts  npon  land  or 
personalty  created  by  statute  or  recognized 
in  chancery  and  maritime  law,  although 
neither  connected  with  nor  dependent  upon 
possession.     Donald  ▼.  Hewitt,  73  D.  431. 

The  term  "lien,"  in  courts  of  equity,  is 
used  to  denote  a  charge  or  encumbrance  on  a 
thing,  where  there  is  neither  Jim  m  re  nor  Jus 
ad  rem,  nor  possession  of  the  thing.     lb. 

The  term  "lien''  includes  an  equitable 
mortgage.     lb. 

A  Ren  created  by  contract  for  security  of 
a  debt  without  possession  of  the  poods  has 
every  characteristic  of  an  equitable  mort- 
gage, and  may  be  properly  so  denominated. 
76. 

Every  agreement  for  a  lien  or  charge  in 
rem  constitutes  a  trust,  and  is  governed  by 
the  doctrine  of  trusts.     lb. 

Bvery  agreement  for  a  lien  or  charge  in 
rem  is  called  an  equitable  mortgage,  because 
courts  of  chancery,  regarding  them  as  trusts 
to  be  enforced,  attach  to  them  the  incidents 
of  a  mortgage.     lb. 

Liens  on  lands  and  slaves  remaining  in 
possession  of  the  owner  have,  against  third 
persons,  no  effect  in  Louisiana,  unless  duly 
recorded;  and  this  rule  applies  equally  to  in- 
habitants  of  another  country  who  come  here 
to  enforce  liens  given  by  the  laws  of  the 
place  whence  the  property  is  brought.  Milts 
v.  Oden,  19  D.  177. 

A  contract  with  the  proprietor  of  land  to  cut 
timber  therefrom  and  deliver  it  at  a  certain 
place,  at  an  agreed  price  to  be  paid  after  the 
work  is  completed,  is  rather  in  the  nature 
of  a  mortgage  than  of  a  lien,  and  the  claim 
of  the  contractor  upon  the  timber  will  not 
be  lost  by  his  allowing  it  to  go  into  the  pos- 
session of  the  proprietor  of  the  land,  subject 
to  bis  right  to  resume  it  in  case  payment  is 
not  made  according  to  the  contract.  And 
where  the  contractor  permits  suoh  posses- 
sion to  be  taken,  with  an  expectation  raised 
by  the  proprietor  that  the  avails  of  the  sale 
of  it  will  be  applied  to  the  payment  of  his 
claim,  if  the  proprietor  disappoints  this  ex- 
pectation he  will  not  be  permitted  to  say 
that  the  contractor's  right  to  reclaim  the 
possession  has  been  relinquished  by  him. 
Oakes  v.  Moore,  41  D.  379. 

4.  Enforcement  of  liens,  generally. 
—  Jurisdiction  to  enforce  liens  is  concurrent 
in  law  and  equity.  Ford  v.  Sproule,  12  D. 
439. 

The  lien  of  a  third  person  on  goods  cannot 
be  set  up  to  defeat  an  action  of  trover  by 
the  general  owner,  although  there  is  a  debt 
owing  from  such  third  person  to  the  defend- 
ant.    Bradley  v.  Spoford,  55  D.  205. 

Where  a  statute  omits  to  require  notice 
to  be  given  to  all  parties  interested  in  lien 
cases,  the  judgment  may  conclude  the  par- 
ties to  the  suit,  but  it  cannot  bind  others. 
Perkins  v.  Pike,  66  D.  267. 


5. inequity. — Lands,  bat  not  claims 

to  lands,  will  be  sold  by  a  court  of  equity  to 
discharge  liens.     Blight  v.  Banks,  17  D.  136. 

Chancery  may  enforce  an  equitable  lien 
on  a  legal  or  equitable  estate  in  lands,  and 
where  the  law  creates  a  lion  npon  a  legal 
interest  in  realty,  a  similar  lien  will  some- 
times be  declared  and  enforced  in  chancery 
npon  equitable  estates  by  analogy.  Buckam 
v.  Sumner,  47  D.  305. 

Equity  cannot  extend  a  purely  legal  lien 
created  by  statute  npon  estates  purely  legal 
to  cases  not  provided  for  by  statute,    lb* 

Parties  stipulating  a  mode  by  which  the 
amount  to  be  a  lien  on  the  land  shall  be  as- 
certained, a  court  of  equity  has  no  jurisdic- 
tion to  compel  the  parties  to  adopt  any  other 
mode.     Emery  v.  Owing*,  48  D.  580. 

6.  Priority  among  liens.  —  As  be- 
tween lienors  whose  equities  are  equal,  the 
firot  in  point  of  time  takes  precedence,  under 
the  maxim,  Qui  prior  in  tempore,  potior  est  im 
jure.    Booth  v.  Bunce,  88  D.  372. 

The  levy  of  a  treasurer's  warrant  against 
a  delinquent  tax  collector  creates  a  prior 
lien  as  against  subsequent  judgments,  and 
a  purchaser  under  such  warrant  gets  a  good 
title.    Stauffer  v.  Commissioners,  26  D.  69. 

A  lien  reserved  in  a  grant  of  land  npon 
lumber  which  the  grantee  may  cut  thereon 
is  postponed  to  the  lien  given  by  the  statute 
to  laborers  who  have  aided  him  in  getting  it 
out.     Spoford  v.  True,  54  D.  621. 

Where  a  decree  ascertains  the  amounts  and 
priorities  of  liens,  and  a  statutory  penalty 
consequent  upon  appeal  is  allowed  on  a 
prior  lien,  such  penalty  is  not  entitled  to 

S  reference,  on  distribution,  over  the  amounts 
ue  on   the  subsequent  liens.    McBrieUv. 
Longworth,  84  D.  383. 

A  lease  of  a  hotel  in  process  of  erection 
stipulated  that  all  furniture  and  fixtures 
should  be  bound  for  the  rent.  It  was  to 
take  effect  at  a  future  day.  When  signed, 
the  hotel  was  unfurnished,  but  before  it  took 
effect  there  were  furniture  and  fixtures  in 
the  hotel.  The  rent  was  payable  monthly. 
Held,  that  a  lien  attached  upon  the  furni- 
ture and  fixtures  for  the  full  amount  of  rent 
reserved,  and  had  priority  over  a  mortgage 
given  after  the  lease  took  effect,  but  before 
rent  was  in  arrears,  to  one  knowing  of  the 
stipulation.      Wright  v.  BircJier,  37  R.  433. 

7.  Discharge.  —  A  release  by  a  naked 
trustee  of  a  lieu  which  he  holds  for  another, 
to  a  person  having  knowledge  of  the  charac- 
ter of  the  claim,  is  a  nullity.  Lincoln  v. 
PurceU,  73  D.  196. 

The  assertion  that  a  lien  has  been  lost  in- 
volves, aud  is  in  effect,  an  admission  that  it 
once  existed.      Vail  v.  Durant,  83  D.  695. 

An  action  to  recover  moneys  which  are 
subject  to  a  lien  in  favor  of  the  defendants 
cannot  be  sustained  by  proof  of  a  discharge 
of  the  lien  subsequent  to  the  date  of  the 
writ.     lb. 
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&  Waiver.* —  A  lien  is  waived  by  agree* 
neat  to  give  credit,  or  to  receive  payment  in 
a  particular  mode  inconsistent  with  the  ex- 
istence of  a  lien.  Stoddard  Woolen  Mfg.  Co, 
v.  Huntley,  31  D.  198. 

No  lien  exists  npon  goods  remaining  in  the 
hands  of  a  party  when  the  time  of  payment 
arrives,  in  a  case  where  a  credit  has  once 
been  given.    lb. 

Accepting  a  negotiable  note  in  payment  of 
an  account  for  labor  bestowed  on  any  article 
is  a  waiver  of  any  lien  which  one  may  have 
had  on  the  articles  for  labor.  Hutchmsr. 
Olcutt,  24  D.  634. 

It  makes  no  difference  whether  such  note 
is  payable  on  demand  or  at  a  future  time,  and 
whether  negotiable  or  not.    lb. 

The  lien  does  not  attach  to  the  note,  even 
in  the  hands  of  the  payee,  and  cannot  follow 
it  into  the  hands  of  any  one.    lb. 

A  lien  is  waived  by  including  in  a  judg- 
ment on  the  lien  claim  a  claim  to  which  no 
lien  is  attached.  McCrillis  v.  Wilson,  56  D. 
655;  Perkins  v.  Pike,  66  D.  267. 

A  person  with  whom  a  lame  horse  is  left 
to  be  kept  and  cured  has  a  lien,  in  the 
character  of  a  farrier,  upon  the  horse  for  his 
cure  and  keeping.  And  such  person  can- 
not be  considered  as  having  waived  his  lien 
by  agreeing  to  buy  the  horse  from  one  who 
had  no  authority  to  sell  him.  Lord  v.  Jones, 
41  D.  391. 

An  officer  is  responsible  for  sales  of  prop- 
erty upon  which  a  lien  has  been  waived,  and 
which  is  therefore  not  liable  to  such  sale. 
AfrCrillis  v.  Wilson,  56  D.  655. 

A  raftsmen's  lien  for  services  is  waived  as 
to  so  much  of  the  cost  of  transportation  of 
rafts  as  exceeds  the  sum  necessary  to  pay  off 
their  men  at  the  place  of  delivery,  but  ex- 
ists for  such  latter  sum,  where  the  agree- 
ment for  transportation  stipulates  that  the 
owners  should  "furnish  money  enough  to 
pay  off  the  men  within  twenty -four  nours 
after  the  delivery  of  the  said  lumber  to  mar- 
ket, the  balance  of  the  money  to  be  paid 
after  the  lumber  is  sold  and  estimated  or 
measured."    FarnngUmv.  Meek,  77  D.  627. 

The  lien  of  a  livery-stable  keeper  for  the 
board  of  a  horse  is  not  lost  nor  postponed  by 
his  permitting  the  owner  to  ride  the  horse. 
Caldwell  v.  TuU,  43  R.  307. 

9.  Extinguishment.  —  Judicial  sales  di- 
vest all  liens,  whether  general  or  specific, 
though  there  are  exceptions  to  the  rule, 
founded  on  special  and  peculiar  circum- 
stances. McLanahan  v.  Wyant,  21  D.  363; 
Luce  y.  8nivelyt  28  D.  725. 

A  lien  of  the  debts  of  an  ancestor  is  di- 
vested from  land  by  a  sale  on  execution 
against  the  heir  to  whom  it  has  descended 
in  fee,  though  such  sale  is  made  within  seven 
years  of  the  ancestor's  death,  before  any 
•aits  are  commenced  to  recover  said  debts, 

•Waiver  of  lien,  by  refusing  to  deliver  property, 
see  note,  ft  D.  413, 414. 
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or  any  evidence  of  them  is  put  on  record. 
Luce  v.  Snively,  28  D.  725. 

A  writ  of  error  suspends  a  lien,  but  does 
not  destroy  it.  Commercial  Bank  v.  Western 
Reserve  Bank,  38  D.  739. 

Non-conformity  of  securities  given  to  those 
contemplated  in  a  contract,  and  the  blending 
in  the  same  securities  of  an  additional  amount 
or  debt  to  that  for  whioh  the  contract  pro- 
vided a  lien,  would  not  destroy  the  lien  so 
provided.     Donald  v.  ffevritt,  73  D.  431. 

A  common-law  lien,  or  one  created  by  an 
ancient  statute,  cannot  be  divested  or  im- 
paired by  mere  statutory  implication  of  vague 
and  uncertain  character.  A  subsequent  stat- 
ute, to  have  this  effect,  must  be  couched  in 
positive  and  appropriate  language.  Kimball 
v.  Jenkins,  89  D.  237. 

10.  General  and  specific  liens.  — A 
specific  lien  arises  from  the  conveyance  of  an 
equitable  interest  indorsed  as  a  mortgage, 
and  will  be  executed  and  have  precedence 
over  general  liens  upon  the  same  lands. 
Lamar  v.  Simpson,  42  D.  345. 

A  lien  created  by  contract,  and  reserved 
on  the  face  of  a  conveyance,  is  regarded  as  a 
specific  lien;  a  mortgage  and  a  vendor's  lien 
are  different  from  a  specific  lien.  Lincoln  v. 
PurceU,  73  D.  196. 

A  specific  lien  having  been  imposed  on  cer- 
tain particular  property,  by  mortgage  or 
otherwise,  by  a  debtor  to  secure  the  payment 
of  a  specific  debt,  equity  will  not  permit  such 
debtor  to  be  harassed  by  his  creditor's  cred- 
itor until  such  property  has  been  disposed 
of,  and  a  deficiency  shown.  Marshall  v. 
Tenant,  19  D.  126. 

1 1.  Equitable  liens.  —  A  vendor  of  per- 
sonal property  has  no  equitable  lien  thereon 
to  secure  the  payment  of  the  purchase-money, 
even  while  the  property  remains  in  the  ven- 
dee's hands.     James  v.  Bird,  31  D.  668. 

Equitable  liens  not  evidenced  by  written 
instruments  are  not  embraced  within  regis- 
tration acts.    Briscoe v.  Bronaugh,  46  D.  108. 

A  person  obtained  the  indorsement  of  an* 
other  by  promising  in  a  letter  to  give  him  a 
bill  of  sale  of  certain  personal  property  as 
security;  before  giving  the  bill  of  sale  he 
died,  and  the  indorser  was  obliged  to  pay 
the  note.  Held,  that  the  indorser  was  en- 
titled to  an  equitable  lien  on  the  property  in 
preference  to  other  creditors.  Read  v.  OaiU 
lard,  2  D.  696. 

1 3.  Statutory  liens.  —  A  statute  giving 
a  lien  to  laborers  for  services  performed  by 
them  in  converting  standing  trees  into  legs, 
masts,  spars,  and  other  lumber  does  not  con- 
flict with  the  constitution,  nor  abridge  the 
right  of  the  citizen  to  acquire,  possess,  and 
protect  property.  Spofford  v.  True,  54  D. 
621. 

Where  the  owner  negligently  intermingles 
logs  cut  by  different  companies  of  workmen, 
so  that  the  lots  upon  which  the  several  labor- 
ers worked    cannot    be    distinguished,  the 
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respective  liana  of  the  workmen  will  be  npon 
the  whole  mast.  Spqffbrd  v.  True,  64  D. 
621;  McCriUU  v.  Wilson,  66  D.  655. 

Lien  of  laborers  on  lumber  got  out  by 
them  is  restricted  to  the  personal  services  of 
the  claimant,  and  does  not  extend  to  ex- 
penses incurred  in  setting  into  the  woods. 
Spcford  v.  True,  54  D.  621. 

Under  a  statute  giving  lumbermen  a  lien 
on  lumber  cut  and  hauled  by  them  for  their 
"personal  services,"  there  is  no  lien  for 
labor  performed  by  their  servants  and  teams. 
Hale  v.  Brown,  47  R.  224. 

Title  to  land  acquired  according  to  the 
provisions  of  a  statute  giving  liens  to  laborers 
for  services  performed  by  them  in  the  erec- 
tion of  buildings  thereon  is  valid,  although 
all  the  facts  necessary  to  make  out  such 
title  are  not  shown  by  the  records.  Parol 
testimony  may  be  introduced  to  show  when 
the  payment  for  such  services  became  due. 
Parsons  v.  Copeland,  54  D.  628. 

A  lien  given  by  statute  for  the  amount 
duo  for  personal  services  does  not  extend  to 
amount  dne  for  hire  of  oxen  and  sled  em- 
ployed on  the  same  work.  MeCrillis  v.  WU- 
son,  56  D.  605. 

The  lien  created  by  statute  for  payment 
of  a  debt  is  but  part  of  the  remedy  afforded 
by  the  law  for  its  collection;  and  a  change  of 
that  remedy  does  not  affect  the  obligation 
of  the  contract.    Bangor  v.  Coding,  56  D.  688. 

A  farm  overseer  is  not  a  "laborer  "  within 
the  constitutional  provision  giving  to  me- 
chanics and  laborers  a  lien  on  the  subject  of 
their  labor  for  their  compensation.  Whit- 
aker  v.  Smith,  31  R.  503. 

A  laborer's  statutory  lien  is  assignable. 
Murphy  v.  Adams,  36  R.  299. 

18.  Effect  of  foreign  statutes. —  A 
preference  given  by  a  foreign  statute  cannot 
operate  to  defeat  liens  acquired  by  virtue  of 
attachments  and  libels  in  Alabgma  before  it 
was  set  ud.    Donald  v.  Hewitt,  73  D.  431. 

The  privity  of  lien  given  by  a  foreign 
statute  is  a  matter  of  personal  privilege, 
rather  than  a  matter  of  contract.    lb. 

The  principle  of  "comity''  between  for- 
eign states  does  not  extend  to  the  recognition 
of  liens  given  by  foreign  law,  when  it  would 
operate  prejudicially  to  the  rights  of  others 
m  the  country  where  such  lien  is  asserted. 
ib. 

Liens  given  by  statute  in  one  country  upon 
movables  have  no  superiority  to  liens  subse- 
quently acquired  in  another  country,  to 
which  the  movables  are  carried.     lb, 

14.  Lien  for  services.  *— 1.  When  exists. 
—  An  artisan  who  has  bestowed  his  labor 
upon  property  held  by  him  as  bailee  has  a 
lien  thereon,  at  common  law,  for  the  value 
of  his  services.  Melntyre  v.  Carver,  37  D. 
519;  Qrmnell  v.  Cook,  36  D.  663;  Arians  v. 
flrfefc/ey,  56  R.  611. 

•Bee  note  on  the  lien,  at  common  law,  lor 
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A  person  employed  to  make  the  doors  for  a 
house  by  the  carpenter  engaged  by  the  owner 
to  do  the  carpenter  work  thereon,  the  lumber 
for  the  doors  being  delivered  by  the  owner 
to  the  carpenter,  and  by  the  latter  to  the 
person  so  employed,  the  work  being  done  at 
the  letter's  shop,  has  a  lien  npon  the  doors, 
when  finished,  for  the  value  of  his  labor. 
Mclntpre  v.  Career,  37  D.  519. 

A  hen  always  exists  for  services  on  prop- 
erty where  the  party  is  bound  to  receive  it 
and  render  the  servioes.  OrmneU  v.  Coot 
38  D.  663. 

A  lien  is  not  assignable  which  the  law 
gives  for  the  price  of  labor  done  on  the 
material  of  another.  Bradley  v.  Spribrd, 
55  D.  205. 

A  lien  for  personal  servioes  extends  to  the 
time  during  whioh  the  employee  is  detained 
by  the  employer  after  the  work  is  finished, 
in  anticipation  of  possible  need  of  his  ser- 
vioes.   MeCrillis  v.  Wilson,  66  D.  655. 

Raftsmen  have  a  lien  for  their  services  on 
lumber  rafted.  Farrington  ▼•  Meek,  TI  D. 
627. 

One  with  whom  materials  are  left  for 
manufacture  has  a  lien  on  them  for  his 
work;  such  lien  is  not  waived  by  a  special 
agreement  for  the  amount  to  be  paid  for  the 
work;  and  replevin  cannot  be  maintained  for 
such  manufactured  materials  until  payment 
or  tender  of  the  charges.  Mathias  v.  Sellers, 
27  R.  723. 

A  wife  allowed  her  husband  to  nee  her 
wagon,  and  he  took  it  to  a  wheelwright  for 
necessary  repairs.  The  wheelwright  made 
the  repairs,  and  oharged  them  to  the  hoe- 
band,  supposing  the  wagon  to  be  his,  Heid\ 
that  he  had  a  lien  therefor  as  against  the 
wife.     White  v.  Smith,  43  B.  347. 

2.  When  does  not  exist. — No  lien  is  implied 
by  law  where  the  business  is  done  under  n 
personal  oontraot,  and  therefore  where  a  per- 
son enters  into  a  written  oontraot  to  keep 
sheep  for  a  certain  period,  at  an  agreed  ram 
per  head,  he  has  not  a  lien  npon  them  for 
his  payment.  Cmnmmgs  v.  Harris,  23  D, 
206. 

A  lien  for  services  cannot  exist  in  favor 
of  one  not  having  a  right  of  possess 
Intwre  v.  Carver,  37  D.  619. 

A  journeyman  or  day-laborer  is  not 
titled  to  a  lien  on  property  for  his 
thereupon.    To. 

Agisters  and  livery-stable  keepers  have  see 
lien  for  keeping  or  pasturing  animals  ie> 
trusted  to  them.  Grume//  v.  Cook,  38  It 
663. 

No  lien  is  acquired,  without  a  special  eon- 
tract  therefor,  in  a  case  where  one  agrees 
to  out  timber  on  the  land  of  another,  and  de- 
liver it  at  a  certain  place,  there  to  be  cut 
into  boards,  the  price  to  be  paid  at  stated 
times  after  such  delivery,  and  at  a 
amount  per  thousand  feet  of  boards. 
v.  Moors,  41  D.  379. 
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A  stable-keeper  hat  no  lien  upon  a  horse 
for  its  keeping,  or  for  doctoring  the  horse, 
where  the  service  was  rendered  in  the  usual 
course  of  keeping,  and  without  any  special 
contract  therefor.  MiOer  v.  Mar/tton,  66  D. 
694. 

A  particular  lien  for  keeping  must  be  re- 
stricted to  the  thing  kept;  it  is  a  claim  in 
rem  which  the  keeper  cannot  extend  to  other 
property;  consequently  a  lien  for  the  keep- 
ing of  a  mare  cannot  be  extended  to  a 
sleigh,  narness,  and  robes  in  the  keeper's 
possession.     76. 

15.  Lien  for  advances.  — Where  two 
purchase  land  jointly,  one  of  them  advan- 
cing most  of  the  pnrohase-money,  under  an 
agreement  that  it  the  land  is  sold,  he  is  to 
have  half  the  proceeds,  or  that  he  is  to  be 
repaid  his  advances,  and  that  the  other  may 
keen  the  land,  and  the  latter  takes  the  title 
in  his  own  name,  the  former  has  a  lien  on  the 
land  for  his  advances.  Hays  v.  Wood,  15  D. 
754. 

Equity  has  jurisdiction  to  make  a  personal 
decree  in  such  a  case  if  the  party  does  not 
ask  that  the  land  be  subjected  to  the  pay- 
ment of  the  money,    lb. 
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Deviation  of  vessel  to  save,  see  Iesttranoe, 
141. 

Estates  for,  see  Estates,  1. 

Legacies  for,  with  remainder  over,  see  Lma* 
cm,  19. 

Presumptions  as  to  continuance  of,  see  Evi- 
dence, 37. 

See  Death. 

UFB  ESTATE. 

What  words  in  will  will  pass,  see  Devise, 
23. 

UFB  XJTSTJBANOB. 

See  Insurance,  IH. 

UFB  TENANT. 

What  amounts  to  waste  by,  see  Waste,  4. 
What  deemed  fixtures  as  between  remainder- 
man and,  see  Fixtures,  9. 

UGtHTS. 
Upon  vessels,  see  Shipping,  58. 

LIMITATION. 

Effect  of  war  on  statute*  of,  see  Was,  WL 
Interposing   statute  of,  by  demurrer,  see 

Pleading,  128. 
Of  express  company's  liability,  see  Express 

Companies,  12-15. 
Of  suits  against  assignees  in  bankruptcy, 

see  Bankruptcy,  29. 
Of  suits  against  personal    representatives, 

see  Executors,  etc.,  186. 
Of  suits  by  personal    representatives,  see 

Executors,  etc.,  152. 


Of  suits  involving  trusts,  see  Trusts,  60. 

Of  suits  upon  judgments,  see  Judgment, 
135. 

Of  time  to  sue  on  insurance  policy,  see  IN- 
SURANCE, 184. 

Of  time  within  which  acts  most  be  done,  see 
Time,  2. 

Pleading  the  statute  of,  under  the  oode  aye* 
tern,  see  Pleading:,  116. 

Replication  to  plea  of  statute  of,  see  Pleas- 
ing, 52. 

What  is  the  commencement  of  an  action, 
see  Actions,  8. 

Witness  must  answer,  where  statute  has  ram 
against  crime,  see  Witnesses,  119. 

LIMITATION  OF  LTABTLTTT. 

For  injuries  to  passengers,  see  Caejuebe, 

87-89. 
In  receipt,  bill  of  lading,  ticket,  or  baggage* 

chock,  see  Carriers,  93-96. 

LIMITATIONS  OF  ACTIONS. 

[Inclndes  the  operation  and  effect,  generally, 
of  statutory  limitations  of  time  within  which 
actions  ana  raits  must  be  instituted;  the  time 
when  the  statutes  begin  to  run  against  the  cause 
of  action;  the  various  disabilities  and  excep- 
tions which  interrupt  the  running  of  the  statutes; 
and  the  revival  of  liability  by  acknowledgment 
or  new  promise.  For  the  application  of  the  stat- 
utory rales  to'any  particular  cause  of  action  or 
defense,  or  remedy,  or  as  against  or  in  favor  of 
any  particular  classes  of  persons,  see  the  appro- 
priate title  of  such  action,  defense,  or  class  of 
persons;  also  the  references  under  Limitation.] 

L  General  Principles. 
II.  When  the  Statute  Begins  to  Rue. 
UL  What  Lapse  of  Time  will  Create  a 
Bar. 

1.  Actions  at  Law,  Generator. 

2.  Actions  respecting  Real  Property. 
8.  Suits  in  Equity. 

IV.  Disabilities  and  Exceptions. 
V.  Acknowledgment;  New  Promise. 

I.  General  Principles. 

1.  Constitutionality  of  limitation 
laws.* — The  legislature  has  power  to  pass 
a  prospective  act  of  limitation,  though  mads 
to  retroact  upon  executed  oontracts  or  con- 
veyances previously  made.  Pearce  ▼.  Pai- 
ton,  46  D.  61. 

The  legislature  has  power  to  fix  a  reason- 
able time  within  which  an  existing  judgment 
may  be  enforced,  as  well  as  to  pass  any  other 
act  of  limitations,  without  violating  the 
provisions  of  the  United  States  constitution 
guarding  the  obligations  of  oontracts.  Oriffin 
▼.  McKewde,  50  D.  389. 

Statutes  of  limitation  pertain  to  the  rem- 
edy, and  not  to  the  essence  of  the  oontracti 
and  the  legislature  has  power  to  regulate  the 
remedy  and  modes  of  proceeding  in  re- 
lation to  past  as  well  as  future  oontracts, 
provided  it  does  not  take  away  all  remedy 

*  Statutes  of  limitations,  when  constitutional, 
we  note,  60  D.  891-fiM. 
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upon  the  contract,  or  impose  upon  its  en- 
forcemeat  new  burdens  and  restrictions 
which  materially  impair  the  value  and  bene- 
fit of  the  contract  Briscoe  ▼.  Anketcll,  61 
D.  553. 

A  statute  repealing  an  exception  in  the 
statute  of  limitations  in  favor  of  persons 
beyond  seas  is  not  unconstitutional  as  ap- 

5 lied  to  causes  of  action  previously  existing. 
Vey  v.  Kirk,  23  D.  581. 

The  act  of  the  legislature  of  Weat  Vir- 
ginia, passed  February  27,  1866,  declaring 
that  the  period  from  April  17,  1861,  to  the 
date  of  the  passage  of  the  act,  shall  not  be 
counted  in  computing  the  time  under  any 
statute  of  limitations,  is  constitutional.  Co* 
perton  v.  Martin,  6  R.  270. 

When  the  statute  of  limitation  has  run  on 
a  debt,  the  debtor's  right  to  the  defense  is 
vested,  and  any  statute  which  afterward 
annuls  or  takes  it  away  is  unconstitutional. 
Rockport  v.  Walden,  20  R.  131. 

2.  Their  operation  and  effect,  gen- 
erally.*—  The  effect  of  the  statute  of  lim- 
itations is  to  destroy  the  remedy,  without 
impairing  the  right.  Ludlow  v.  Van  Camp, 
11  D.  529;  Com.  v.  McQowan,  7  D.  737; 
Belknap  v.  Oleason,  27  D.  721;  Pittsburgh 
R.  R.  Co.  v.  Byers,  72  D.  770;  McCormick 
r.  Brown,  95  D.  170. 

The  estate  in  lands  which  heirs  hold  by 
descent  from  their  ancestor  is  joint;  and 
the  nature  of  the  estate  on  coming  to  the 
heirs  must  control  the  operation  of  the  stat- 
ute of  limitations.  Robertson  v.  Smith,  12 
D.  304. 

The  statute  of  limitations  vests  the  prop- 
erty in  the  possessor  where  its  effect  is  to 
prevent  a  recovery  by  a  former  owner.  Broh 
v.  Jenkins,  13  D.  320;  Kegler  v.  Milts,  17  D. 
819. 

The  property  of  a  debtor  cannot  be  ap- 
plied to  the  payment  of  a  debt,  when  the 
remedy  thereon  is  barred  by  statute.  Tick- 
nor  v.  Harris,  40  D.  186. 

The  bar  of  the  statute  is  complete  and 
effectual,  and  the  cause  of  action  is  gone. 
Coles  v.  Kelsey,  47  D.  661. 

When  the  statute  begins  to  run,  it  con- 
tinues to  do  so.  Stevenson  v.  McReary,  51 
D.  102;  Smilie  v.  Biffle,  44  D.  156. 

The  statute  disables  plaintiff  from  suing, 
and  does  not  establish  merely  a  presumption 
of  payment.  PritcJiard  v.  Howell,  60  D. 
363. 

A  statute  providing  "that  no  writ  of 
error  shall  issue  unless  within  three  years 
from  the  rendition  of  the  judgment  or  de- 
cree sought  to  be  reversed  '  is  positive  and 
imperative,  and  the  court  cannot  allow  any 
equitable  exception  to  it.  Butler  v.  Craig, 
61  D.  527. 

A  plea  in  reconvention  is  insufficient  if 
the  matters  pleaded  were  barred  at  the  time 

*  The  statutes  affect  the  remedy  without  dls- 
tharging  the  debt,  see  note,  81  R.  41,  42. 


by  the  statute.    Fowler  v.  8toneum,  62  D. 
490. 

A  statute  which  bars  recovery  of  a  female 
slave  held  in  adverse  possession  also  bars 
recovery  of  her  children  born  after  the  com- 
mencement of  the  adverse  possession.  Bryam 
v.  Weems,  65  D.  407. 

A  subscription  to  railroad  stock  is  a  contract 
of  indebtedness  subject  to  the  provisions  of 
the  statute  of  limitations.  Pittsburgh  R.  R. 
Co.  v.  Byers,  72  D.  770. 

Demand  and  notice,  when  conditions  pre- 
cedent to  bringing  of  action,  must  be  made 
within  a  reasonable  time,  and  certainly  not 
after  the  period  within  which  an  action  on 
the  obligation  can  be  maintained.  So  held, 
in  an  action  on  a  subscription  to  the  capital 
stock  of  a  corporation.    76. 

The  statute  of  limitations  is  a  statute  of 
repose,  the  benefit  of  which  may  be  relin- 
quished by  the  party  interested,  bat  cannot 
be  taken  from  him  without  his  consent.  The 
view  that  the  statute  proceeds  upon  a  pre- 
sumption of  payment,  and  that  the  effect 
of  an  acknowledgment  is  to  rebut  this  pre- 
sumption, and  place  the  debt  upon  the  origi- 
nal rooting,  is  now  exploded.  McCarthy  v. 
White,  82  D.  754. 

Statutes  of  limitations  are  to  be  strictly 
construed.  General  words  must  receive  s 
general  construction,  and  if  there  be  no  ex- 
press exception,  the  courts-  can  create  none. 
Tynan  v.  Walker,  95  D.  152. 

Payment  of  a  debt  barred  by  the  stat- 
ute cannot  be  recovered  on  a  plea  of  mis- 
take of  law  or  of  fact;  and  where  there  was 
an  honorary  obligation  to  pay,  the  law  would 
rather  presume  that  therefore  payment 
would  have  been  made  had  there  Deen  no 
mistake  as  to  the  bar.  Hubbard  v.  City  of 
Hickman,  96  D.  297. 

£.  subscribed  for  twenty  shares  of  the 
capital  stock  of  a  railroad  company,  amount- 
ing to  two  thousand  dollars,  and  paid  all  but 
one  thousand  dollars.  The  company  brought 
an  action  against  E.  for  the  balance  due  on 
his  subscription.  E.  successfully  interposed 
the  statute  of  limitations,  in  respect  to  eight 
hundred  dollars  of  the  amount  claimed. 
Plaintiff,  the  receiver  of  the  estate  of  E., 
afterward  commenced  an  action  against  the 
railroad  company  to  compel  it  to  issue  the 
twenty  shares  subscribed  for  by  E.  Held, 
that  the  statute  of  limitations  did  not  pay 
the  subscription,  and  plaintiff  was  not  en- 
titled to  the  relief  demanded.  Johnson  v. 
Albany  etc  R.  R.  Co.,  13  R.  607. 

8.  Operation  where  plaintiff  has  a 
doable  remedy.  —  No  presumption  of  pay- 
ment arises  from  the  running  of  the  statute 
on  a  promissory  note,  so  as  to  cut  off  the 
creditor's  right  to  enforce  a  lien  given  to 
secure  suoh  note.  Belknap  v.  Oleason,  27  D. 
721. 

A  power  of  attorney  to  confess  Judgment 
upon  a  note  was  not  exercised  nntu  the 
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posited  with  him  by  tha  principal  debtor 
for  hia  indemnification,  after  such  surety  or 
indorser  has  been  reimbursed  the  amount 
which  he  haa  been  compelled  to  pay  for  the 
debtor.    Finney  v.  Cochran,  37  D.  450. 

In  an  action  for  an  original  wrong,  not  in 
itaelf  actionable,  bat  alleged  with  continu- 
ing injnrv,  and  a  prayer  for  special  and  sub* 
sequent  damages,  the  plea  of  the  statute  of 
limitations  is  not  good  in  bar,  for  the  reason 
that  the  action  is  not  for  the  wrongful  act, 
but  solely  for  the  consequences  of  it.  Mc> 
Connel  v.  Kibbe,  85  D.  265. 

Where  an  original  act  is  of  itself  action- 
able, and  an  action  is  brought  solely  for  the 
wrongful  act,  the  statute  is  a  good  plea  in 
bar,  and  a  complete  answer  to  the  complaint 
lb. 

In  an  action  for  an  original  wrongful  act, 
and  for  subsequent  damages  alleged  as  mat- 
ter of  aggravation,  the  plea  of  the  statute  is 
good  in  bar,  and  a  complete  answer  to  the 
original  wrongful  act,  as  defendant  is  not 
required,  in  the  first  instance,  to  answer 
the  matter  in  aggravation.  In  such  case,  if 
plaintiff  desires  to  take  advantage  of  such 
matter,  he  must  new  assign  for  it,  and  a 
replication  that  the  causes  of  action  accrued 
within  such  statutory  period  is  not  a  new 
assignment,  but  after  issue  joined  thereon 
should  be  treated  as  such.     lb. 

6.  How  far  the  government  la 
bound.  —  The  English  maxim,  Nullum  tern- 
put  occurrU  regi,  is  applicable  to  the  com- 
monwealth in  all  civil  suits.  Nimmo  v.  Com. , 
4  D.  488;  People  v.  Herkimer,  15  D.  379; 
French  v.  Corn.,  27  D.  613;  Cincinnati  v. 
First  Presbyterian  Church,  32  D.  718. 

The  maxim  applies  only  to  the  state  at 
large,  and  not  to  its  political  subdivisions. 
County  of  St.  Charles  v.  Powell,  66  D.  637. 

The  statute  of  limitations  does  not  run 
against  the  state.  Hoey  v.  Furman,  44  D. 
129;  Com.  v.  McOowan,  7  D.  737;  State  v. 
Arledae,  23  D.  145;  Moody  v.  Fleming,  48  D. 
210;  in  the  absence  of  express  legislative 
enactment.     Crane  v.  Reeder,  4  R.  430. 

The  people,  or  the  sovereign,  are  not 
bound  by  general  words  in  a  statute,  re- 
strictive of  prerogative,  right,  title,  or  inter- 
est, unless  expressly  named.  People  v. 
Herkimer,  15  D.  379. 

The  statute  will  run  against  the  state, 
where  a  bond  is  taken  in  its  name,  but  for 
the  use  of  an  individual.  Stale  v.  Pratte, 
40  D.  140. 

The  statute  does  not  run  against  the  United 
States,  although  they  sue  upon  a  note  or 
cause  of  action  acquired  by  transfer  from  a 
private  person,  unless  the  statute  had  begun 
to  run  before  such  transfer  was  made. 
United  States  v.  While,  37  D.  374. 

Confirmation  by  the  United  States  of  a 
concession  of  lands  granted  by  the  Spanish 
government  will  not  prevent  title  under 
the  statute  of  limitations  from  accruing  in 


ate  had  run  against  the  note.  Held,  that  aa 
the  limitation  does  not  extinguish  the  sub- 
ject-matter, the  power  was  not  revoked. 
Watsell  v.  Reardon,  54  D.  245. 

The  vendor's  lien  for  unpaid  purchase- 
money,  under  a  parol  executory  contract  for 
sale  of  land,  is  not  destroyed  because  the 
action  at  law  to  recover  the  purchase-money 
is  barred  by  the  statute  of  limitations.  Relffe 
v.  Relfc,  73  D.  467. 

The  lien  is  preserved,  notwithstanding 
the  bar  of  the  debt,  though  the  debt  is  by 
parol,    lb. 

The  principle  that  preserves  liens  not- 
withstanding the  bar  of  the  debt  is,  that  the 
statute  of  limitations  does  not  extinguish  the 
debt,  but  merely  bars  the  remedy  by  action 
at  law.     lb. 

4.  Their  retrospective  operation.  — 
A  statute  of  limitations  giving  title  in  cases 
of  adverse  possession  operates  prospectively 
only.  Possession  maintained  prior  to  the 
time  when  the  statute  takes  effect  cannot 
be  estimated  in  determining  whether  title 
haa  been  acquired  by  adverse  possession. 
Bruce  v.  Schuyler,  46  D.  447. 

Where  a  statute  of  limitations  is  passed 
subsequent  to  the  accrual  of  a  cause  of  ac- 
tion, if  a  sufficient  and  reasonable  portion 
of  the  period  of  limitation  remained  still 
unexpired,  within  which  a  bill  might  have 
been  filed  by  the  party  entitled  before  the 
expiration  of  the  limitation,  he  must  file  his 
bill  within  the  statutory  time  from  the  ac- 
crual of  his  right.  Parker  v.  Kane,  65  D. 
283. 

Section  1508  of  the  Iowa  code  is  not  a 
general  statute  of  limitations,  and  does  not 
apply  to  sales  made  prior  to  its  enaotment; 
its  application  is  limited  to  causes  arising 
nnder  chapter  88  of  the  code.  Cooper  v. 
Sunderland,  66  D.  62. 

5.  What  cases  are  within  the  stat- 
ute, generally.  —  An  action  for  rent 
created  by  deed,  of  which  the  commence- 
ment is  shown,  is  not  within  the  statute  of 
limitations.    Bailey  v.  Jackson,  8  D.  309. 

Money  payable  immediately  is  not  em- 
braced witnin  the  scope  of  a  statute  which 
provides  that  money  payable  by  the  year,  or 
at  shorter  periods,  shall  be  prescribed  by 
the  lapse  of  five  years.  TrsmouUt  v.  Cenas, 
17  D.  195. 

A  sheriff  cannot  plead  the  statute,  as  to 
money  received  on  an  execution,  which  he 
is  bound  to  pay  immediately.    lb. 

The  statute  may  be  relied  on  in  defense 
of  a  suit  brought  to  enforce  a  contract  to 
convey  land  bought  at  public  sale,  or  to  pay 
over  the  amount  received  for  its  redemption. 
Collard  v.  TuUle,  24  D.  627. 

The  statute  applies  to  trusts  cognizable  at 
law  as  well  as  in  equity,  and  may  be  pleaded 
to  an  action  for  money  had  and  received, 
brought  to  recover  surplus  moneys  collected 
by  a  surety  or  indorser  on  securities  de- 
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favor  of  an  adverse  possessor,  daring  the 
time  such  land  was  subject  to  Spanish  juris- 
diction, although  the  statute  did  not  com* 
pleteiy  run  until  after  the  concession  was 
confirmed.  TUlotson  v.  Kennedy,  39  D.  330. 
Although  the  right  of  the  government 
cannot  be  barred  by  time,  the  statute  of 
limitations  will  commence  to  ran  from  the 
date  of  a  grant  of  land  by  the  government 
in  favor  of  a  possession  adverse  to  the 
grantee.     Smith  v.  De  la  Garta,  65  D.  147. 

The  question  whether  or  not  a  state  is 
affected  l>y  the  limitation  of  one  year  within 
which  probate  may  be  contested  need  not 
be  decided  in  a  proceeding  commenced  by 
the  state  in  a  district  court  for  the  purpose 
of  setting  aside  the  probate  of  a  will,  since 
the  only  effect  of  exempting  the  state  from 
the  limitation  would  be  to-  authorize  the 
state  to  institute  such  proceedings  in  the 
probate  court,  not  to  confer  jurisdiction  on 
the  district  court  State  v.  McGlynn,  81  D. 
118. 

Possession  of  personal  property  creates 
no  bar  by  limitation  against  the  government, 
though  long  and  uninterrupted  possession 
might  raise  the  presumption  that  the  gov- 
ernment had  parted  with  its  title.  Bergen 
▼.  Rigg*,  85  D.  304. 

7.  Effect  of  law  of  plaoe,  generally.* 
—  In  an  action  upon  a  promissory  note  exe- 
cuted in  New  York  by  parties  inhabitants  of 
that  state  at  the  time,  the  statute  of  limita- 
tions of  New  York  cannot  be  pleaded  in  bar 
to  the  action  in  Massachusetts.  PeareaU  v. 
Dwiaht,  3  D.  35. 

The  statute  of  limitations  of  another  state 
does  not  bar  a  recovery  in  the  courts  of  Mis- 
sissippi, except  where  it  has  operated  to  con 
fer  a  title  to  property  while  situate  in  such 
state.     Hamilton  v.  Cooper,  12  D.  588. 

Title  by  prescription  must  be  respected 
on  the  removal  of  the  property  to  another 
state.  Broh  v.  Jenkins,  13  D.  320;  Brown  v. 
Brown,  48  D.  52. 

The  statute  of  limitations  in  force  where 
the  property  is  situate  controls  it,  though  its 
owner  may  reside  elsewhere.  Broh  v.  Jen- 
kins, 13  D.  320. 

An  action  barred  by  the  law  of  the  place 
of  residence  of  defendant  is  barred,  in  Indi- 
ana, the  same  as  though  action  has  arisen  in 
that  state.     Riser  v.  S noddy,  65  D.  740. 

A  statute  of  limitations  of  the  place  of 
contract,  under  which  the  bar  is  there  com- 
plete, can  be  pleaded  in  bar  of  an  action  on 
the  contract  in  a  foreign  jurisdiction,  if  the 
statute  has  extinguished  the  right  of  action; 
but  otherwise  if  it  goes  only  to  the  extinction 
of  the  remedy.     Perkins  v.  Guy,  30  R.  510. 

8.  When  the  lex  fori  governs.  — The 
limitation  of  actions  is  controlled  by  the  lex 
fori,  and  not  by  the  law  of  the  place  where 

*  Demands  barred  by  law  of  country  where 
they  originate,  whether  barred  ei*ewhere,  see 
note,  22  D.  8t4H)66» 
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the  contract  was  made,  or  where  the  pi 
resides.  Deeouehe  v.  Savetier,  8  D.  478;  Nash 
v.  Turner,  2  D.  197;  Graves  v.  Graves,  4  D. 
697;  Aston  v.  Morgan,  5  D.  733;  King  v. 
Lane,  37  D.  187;  Brown  v.  BkkneU,  39  D. 
299;  Erurin  v.  Lowry,  46  D.  545;  Carson  v. 
Hunter,  2  R.  529.  Accordingly,  neither  the 
statute  of  limitations  nor  a  discharge  under 
the  insolvent  laws  of  one  state  is  available 
as  a  defense  to  the  action  brought  in  another 
state.    Atwater  v.  Townsend,  10  D.  97. 

The  defendant  in  an  action  in  New  York 
may  set  off  demands  against  the  plaintiff 
arising  when  both  parties  resided  in  Connec- 
ticut, notwithstanding  that  such  demands 
would  be  barred  by  the  statute  of  limitations 
of  that  state,  provided  six  years  have  not 
elapsed  since  the  plaintiff  came  into  New 
York.     Buggies  v.  Keeler,  3  D.  482. 

In  an  action  brought  in  Virginia  on  a  judg- 
ment recovered  in  North  Carolina,  the  stat- 
ute of  limitations  of  the  last-named  state 
does  not  control.  The  law  where  the 
remedy  is  sought  prevails.  Jones  v.  Hook, 
14  D.  783. 

Although  a  debt  contracted  between  aliens 
resident  abroad  is  barred  by  the  foreign 
statute  of  limitations  before  they  remove  to 
this  country,  if  the  suit  is  commenced  within 
six  years  after  their  arrival  here,  the  local 
statute  cannot  be  pleaded.  Bulger  v.  Roche, 
22  D.  359.  Contra,  see  Hale  v.  Lawrence,  47 
D.  190. 

The  statute  of  limitations  applies  to  bur  an 
action  upon  a  contract,  entered  into  without 
the  state,  though  by  the  law  of  the  place  of 
contract  the  action  was  not  barred.  Levy  v. 
Boas,  23  D.  134. 

9.  How  far  equity  will  follow  the 
statute.*  —  Courts  of  equity  are  as  much 
bound  by  the  statute  of  limitations  as  courts 
of  law.  If,  therefore,  the  statute  of  limita- 
tions would  be  a  bar  to  an  action  at  law,  it 
would  be  equally  a  bar  in  equity,  the  mode 
of  relief  making  no  difference.  Shelby  v. 
Shelby,  5  D.  686.  8.  P.,  CoUard  v.  TiUtle,  24 
D.  627;  McOrea  v.  Purmort,  30  D.  103; 
Haynie  v.  HaU,  42  D.  427;  Perkins  ▼.  OarU 
melt,  42  D.  753;  Johnson  v.  Toulmin,  52  D. 
212;  Hamilton  v.  Hamilton,  55  D.  585;  Tarts* 
ion  v.  GouUhwaUe,  58  D.  296;  Lexington  Ltfe 
etc.  Ins.  Co.  v.  Page,  66  D.  165;  Stone  v. 
Gardner,  71  D.  268;  Harris  v.  MUl%  81  D. 
1 259;  Frankland  v.  HalloweU,  84  D.  582;  Boyd 
v.  Blanhnan,  87  D.  146. 

The  statute  of  limitations  receives  the 
same  construction  and  application,  in  anal- 
ogous cases,  in  equity  as  at  law.  Kane  v. 
Bloodgood,  1J  D.  417.  S.  P.,  Cocker.  MeOm- 
nis,  17  D.  809;  SmiUe  v.  Bitot,  44  D.  156; 
Jolinson  v.  Toulmin,  52  D.  212;  Smith  v.  Phy, 
76  D.  109.  But  the  statute  does  not  apply 
to  cases  in  which  courts  of  canity  have  pe- 
culiar and  exolusive  jurisdiction,  and  where 

*  Effect  of  the  statute  In  equity,  see  note,  13  1* 
865-87*. 
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there  is  no  remedy  at  law.  Shelby  v.  Shelby, 
5  D.  686;  Duaan  ▼.  GUUnas,  43  D.  906. 

The  equitable  remedy  is  lost  only  where 
the  analogous  legal  remedy  is  barred  by 
statute.    Belknap  v.  Gleason,  27  D.  721. 

Courts  of  equity  are  not  within  the  stat- 
ute of  Limitations  in  terms,  but  have  always 
felt  bound  to  conform  to  its  principles,  ex- 
cept in  matters  of  strict  trust  or  of  a  purely 
equitable  nature.  Wanmaker  ▼•  Van  B*»- 
lark,  23  D.  748. 

Ajs  to  debts  on  simple  contract,  enforceable 
in  equity  as  well  as  at  law,  the  statute  is 
the  law  of  both  courts,     lb. 

The  statute  does  not  operate  in  equity, 
vroprh  viyore,  but  courts  of  equity  will  not 
lend  their  aid  to  claims  which  are  barred  in 
a  court  of  law.  Belknap  v.  Gleason,  27  D. 
721. 

Where  an  action  at  law  is  not  barred  by 
the  statute,  the  same  or  an  analogous  case  in 
equity  is  not  barred;  and  if  the  statute  is 
not  adopted,  the  savins  clause  which  it  con- 
tains, in  favor  of  a  disability,  is  not  adopted. 
Perkins  ▼.  CartmeU,  42  D.  753. 

Where  a  recovery  of  rents  and  profits  de- 
pends upon  the  assertion  of  a  title  which 
could  not  be  successfully  maintained  at  law, 
the  statute  of  limitations  will  not  constitute 
a  bar  to  such  recovery  in  a  court  of  equity. 
Ougan  v.  Gittings,  43  D.  306. 

The  statute  is  applied  by  a  court  of  canity 
in  the  case  of  a  trust  which  is  limited  in  its 
duration,  or  in  a  case  where  the  party  seeking 
redress  has  a  legal  remedy,  and  a  court  of 
law  has  concurrent  jurisdiction  with  a  court 
of  equity.  And  in  such  cases  the  statute  is 
permitted  to  have  its  operation,  whether  the 
suit  is  brought  at  law  or  in  chancery.  Lex- 
ington A  0.  R.  R.  Co.  v.  Bridges,  46  D.  528. 

Courts  of  equity  consider  statutes  of  lim- 
itations obligatory  upon  them,  when  they 
are  called  upon  to  enforce  rights  merely  le- 

?;al;  but  where  a  party  has,  by  his  own 
raudulent  acts  and  representations,  allayed 
all  reasonable  suspicion  of  his  original  fraud, 
and  thus  attempted  to  obtain  an  unconscien- 
tious advantage  by  the  lapse  of  time,  he  will 
not  be  allowed  to  avail  himself  of  the  de- 
fense of  the  statute,  in  a  court  of  equity. 
Phalm  v.  Clark,  50  D.  253. 

Chancery  is  as  much  bound  to  give  effect 
to  the  statute  as  a  court  of  law,  and  will  not 
prohibit  the  use  of  this  defense  in  a  court  of 
law  except  in  plain  cases  of  a  fraudulent 
abuse  of  the  advantage  of  the  lapse  of  time 
gained  by  the  party  seeking  to  use  it;  but  a 
mere  request  to  delay  suit,  or  to  institute 
suit  against  another,  instead  of  the  person 
making  the  request,  does  not  constitute  such 
a  case.  Bank  of  Tennessee  v.  Hill,  51  D.  698. 
Equity  follows  the  analogy  of  the  law  of 
limitations  of  the  forum  in  decreeing  specific 
performance,  where  there  is  no  express  lim- 
itation to  the  remedy.  Dt  Cordova  v.  SmU/i, 
58  D.  136. 
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Quart,  as  to  the  application  of  the  rule 
that  equity  follows  the  analogy  of  the  stat- 
ute of  limitations  in  a  case  where  a  convey* 
ance  of  land  is  the  relief  sought,    lb. 

Equity  will  not  relieve  from  the  bar  of  the 
statute  on  the  ground  of  mistake,  arising 
from  mere  inaction.  Adams  ▼.  Querara\  7o 
D.  624. 

Equity  will  not  relieve  from  the  operation 
of  the  statute  where  the  bar  has  already 
attached  before  an  action  has  been  com- 
menced in  a  court  of  law  or  a  court  of 
equity.     lb. 

where  a  statute  of  limitations  is  applica- 
ble to  a  claim  in  the  court  of  Texas,  it  must 
have  its  full  effect  and  operation  upon  it, 
whether  the  case  be  of  legal  or  equitable 
cognizance;  and  if  such  statute  does  not  in 
terms  apply  to  the  case,  it  will  be  governed 
by  the  analogies  in  like  cases,  which  are  ex- 
pressly within  its  provisions.  This  rale  ap- 
plies to  a  suit  to  correct  a  mistake  in  a  deed, 
and  for  compensation  for  a  deficiency  in  the 

?uantity  of  land  purchased.  Smitk  v.  Fly, 
6  D.  109. 

In  equity,  as  at  law,  a  cause  of  action 
arises  whenever  the  party  is  entitled  to 
bring  suit,  or  as  soon  as  he  has  a  right  to 
apply  to  a  court  of  equity  for  relief,     lb. 

10.  Who  may  claim  the  protection 
Of  the  statute.  —  1.  In  general*  —  The  act 
of  limitations  may  be  pleaded  in  bar  to  an 
action  against  a  common  carrier,  for  fraud- 
ulently embezzling  goods  intrusted  to  his 
care.     Cook  v.  Darby,  6  D.  529. 

A  finding  in  a  forclosure  suit  than  the  debt 
is  unpaid  will  not  conclude  the  defendant 
from  setting  up  the  statute  in  an  action  on 
the  note  accompanying  the  mortgage.  Bel* 
knap  v.  Gleason,  27  D.  721. 

Where  a  statute  incorporating  a  company 
imposes  no  personal  liability  upon  its  direc- 
tors for  the  payment  of  its  debts,  the  only 
action  at  law  that  can  be  maintained  against 
them  is  an  action  on  the  case  for  their  own 
wrongful  acts,  and  to  this  action  the  statute 
of  limitations  may  be  pleaded.  Lexington  A 
O.  R.  R.  Co.  v.  Bridges,  46  D.  528. 

An  attorney  may  plead  the  statute  in  an 
action  brought  against  him  by  his  clients  for 
money  collected  by  the  attorney,  but  not 
paid  over  to  the  clients.  Cook  v.  Rives,  53 
D.  88. 

Where  defendant  pleads  total  failure  of 
consideration,  and  alleges  a  parol  warranty 
of  property  for  which  a  note  was  given, 
plaintiff  cannot  avoid  the  defense  by  insist- 
ing upon  the  statute  of  limitations.  Morrow 
v.  Hanson,  54  D.  346. 

The  words  "defeat  or  obstruct,"  in  the 
Kentucky  limitations  act  of  1838,  signify 
the  performance  of  some  act  on  the  part  of 
the  sureties  which  will  amount  to  a  preven- 
tion or  hindrance  of  a  suit  in  opposition  te 

'Foreign  corporation,  application  of  limit*' 
tlon  law*  to,  see  note,  W  D.  256-25A. 
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the  will  and  rights  of  the  creditor  such  m  he 
cannot  with  reasonable  diligence  overcome. 
Coleman  v.  Walker,  77  D.  1G3. 

A  request  to  a  payee  tor  indulgence  to 
payor  of  a  note  does  not  hinder  or  obstruct 
Lis  legal  rights,  and  cannot  preclude  the 
sureties  from  the  protection  of  the  statute  if 
the  indulgence  run  for  seven  years.     lb. 

A  revivor  of  a  note  barred  by  the  statute 
of  limitations  will  revive  a  mortgage  exe- 
cuted to  secure  it,  so  far  as  the  interest 
of  the  mortgagor  in  the  premises,  but  not  as 
to  a  grantee  of  the  mortgagor  previous  to 
such  revivor.  Schmucker  v.  Sibert,  26  EL 
765. 

An  administrator  has  no  power  to  renew 
•  a  debt  of  the  decedent,  barred  by  the  stat- 
ute of  limitations,  so  as  to  make  it  effectual 
as  to  the  decedent  s  lands;  aud  the  heirs 
may  plead  the  statute  of  limitations  as 
against  a  judgment  recovered  on  such  re- 
newed debt  against  the  administrator. 
Steele  v.  Steele,  38  K.  16. 

2.  Actions  for  or  concerning  chattel*.  —  A 
party  who.  after  acquiring  title  to  personal 
property  by  the  statute  of  limitations, 
surrenders  the  possession  of  it,  upon  a  com- 
promise with  the  original  owner,  cannot 
afterwards  set  up  title  under  the  statute, 
although  at  the  time  of  the  surrender  he 
expressed  his  determination  to  pursue  his 
right.     Meek  v.  Atkinson,  10  D.  653. 

Two  counters  belonging  to  A  were,  with- 
out his  knowledge  or  authority,  placed  by 
B  in  a  shop  built  by  him  on  his  land,  nailed 
to  the  floor,  and  used  there.  Four  years 
afterward,  B  mortgaged  the  premises  to  C, 
who,  eight  years  later,  foreclosed  the  mort- 
gage, and  then  sold  the  premises  to  D,  mak- 
ing no  mention  of  the  counters.  A,  who, 
two  years  subsequently,  first  learned  where 
the  counters  were,  took  them  from  D  s  pos- 
session. Held,  that  D  could  maintain  re- 
plevin for  them.  Chopin  v.  Freeland,  56  R. 
701. 

S.  Actions  for  or  involving  title  to  land.  — 
The  statute  of  limitations  does  not  run  in 
favor  of  one  who  is  the  owner  of  a  tract  of 
land,  and  the  agent  of  an  adjoining  tract,  so 
as  to  give  him  a  title  to  a  part  of  the  land  of 
his  principal,  which  has  l>een  occupied  by 
him  under  a  mistake  as  to  the  true  boundary 
line,     Comegys  v.  Carley,  27  D.  356. 

The  statute  will  run  in  favor  of  a  permis- 
sive occupancy,  if  its  inception  was  under  a 
parol  gift  of  the  land.  Sumner  v.  Muiyiiy, 
27  I).  397. 

The  statute  applies  where  possession  was 
acquired  by  fraud.  Reeves  v.  Dougherty,  27 
D.  496. 

The  grantee  of  property  conveyed  in  fraud 
of  creditors  may  plead  the  statute  of  limita- 
tions to  a  bill  tiled  by  a  creditor.  Reeves  v. 
Douglterty,  27  D.  496;  McDowell  v.  Gold- 
vnith,  61  D.  305. 

The  statute  begins  to  run  in  such  a  case 


when  the  grantee  obtains 
v.  Dougherty,  27  D.  496. 

The  grantee  of  an  heir  of  one  protected 
from  the  operation  of  the  statute  is  entitled 
to  the  full  benefit  of  that  protection,  and 
may  bring  a  suit  within  the  same  time,  and 
to  the  same  effect,  as  though  no  change  of 
ownership  had  occurred,  and  as  if  the  suit 
was  prosecuted  in  the  name  and  for  the 
benefit  of  the  original  owner.  Ford  v.  Lan* 
{K  62  D.  295. 

An  action  cannot  be  maintained  on  a  de- 
mise of  husband  and  wife  after  the  statute  of 
limitations  has  run  for  the  full  period,  against 
the  husband,  while  the  coverture  continued. 
lb. 

An  heir  is  entitled,  as  against  creditors 
seeking  to  charge  his  real  estate,  to  plead 
the  statute,  or  any  other  lawful  defense,  un- 
affected by  the  act  or  admission  of  the  ex- 
ecutor.   Riser  ▼.  Snoddy,  65  D.  74a 

Land  not  taxable  was  levied  upon,  and 
sold  for  taxes.  Held,  that  the  tax  deed  was 
absolutely  void,  and  that  therefore  the  stat- 
ute limiting  the  time  within  which  suits 
oould  be  brought  to  recover  lands  sold  for 
taxes  did  not  run  in  favor  of  the  holder  of 
the  deed  from  the  date  thereof,  and  against 
the  original  owner  of  the  land  or  his  grantee. 
Taylor  v.  Miles,  7  R.  558. 

11. and  against  whom.  — Where 

one  of  several  joint  tenants  is  under  no  dis- 
ability, the  statute  of  limitations  will  run 
against  them  alL  Robertson  v.  Smith,  12  D. 
304. 

When  the  trustee  is  barred  by  the  statute 
of  limitations  from  maintaining  ejectment, 
the  cestui  que  trust  is  barred  likewise.  Fer- 
guson v.  Kennedy,  14  D.  761. 

The  statute  runs  against  municipal  or 
public  corporations,  though  not  against  the 
state  or  sovereignty.  Peua  v.  Sdtoltc,  95  D. 
729;  Cincinnati  v.  First  Presbyterian  Chunk, 
32  D.  718.  * 

Where  a  right  of  action  is  in  a  corporation, 
and  the  statute  is  a  complete  bar  against  it, 
the  bar  is  also  complete  against  the  credi- 
tors of  the  corporation.  Lexington  Lift  etc 
Ins.  Co.  v.  Page,  66  D.  165. 

The  statute  runs  against  a  county  on  a 
loan  of  money  made  by  the  oountv  to  a  pri- 
vate person,  although  the  money  loaned  had 
been  donated  by  the  state  to  the  county  for 
the  purpose  of  local  improvement.  And  the 
fact  that  the  borrower  was,  for  a  part  of  the 
period  of  limitation,  a  judge  of  the  county 
court  will  not  prevent  him  fro-n  setting  up 
the  statute  of  limitations  as  a  defense. 
County  of  St.  Charles  v.  Powell,  66  D.  637. 

The  right  of  a  city  to  maintain  an  action 
for  the  recovery  of  a  square  therein,  on  the 
ground  that  the  owner  had  dedicated  it  to 
the  city,  is  barred  where  the  owner  openly, 
visibly,  and  to  the  knowledge  of  the  city. 

*  Municipal  corporations   not   exempt  frost 
|  operation  of  the  statute,  see  note,  82  D.  719-7SL 
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held  possession  of  the  square,  claiming  title, 
for  the  statutory  period  of  limitation  after 
the  city's  cause  of  action  accrued.  Pella  v. 
Scliolte,  95  D.  729. 

Judgment  may  be  recovered  against  one 
or  more  joint  contractors,  although  the  stat- 
ute has  barred  the  action  against  the  others. 
Tottm  v.  Washburn,  100  D.  219. 

A  claim  barred  by  the  statute  as  against 
the  principal  debtor  is  barred  also  as  against 
the  surety.  AucJiampaugh  v.  Schmidt,  M  R. 
459. 

19.  What  evidence  will  take  a  case 
out  of  the  statute,  or  suspend  its  run- 
ning. —  Evidence  of  a  claim  against  which 
the  statutory  time  has  run  is  admissible,  be* 
cause  the  plaintiff  may  produce  other  evi- 
dence taking  it  out  of  the  operation  of  the 
statute.     Finney  v.  Cochran,  37  D.  450. 

To  take  a  case  out  of  the  statute,  an  ex- 
press acknowledgment  of  the  debt,  as  a  debt 
then  due,  or  an  express  promise  to  pay  it, 
must  be  proved  to  have  been  made  within 
the  time  prescribed  by  the  statute.  Bell  v. 
Rowland,  3  D.  729. 

In  such  a  case,  the  court  may  either  instruct 
the  jury  as  to  the  law,  and  leave  them  to  de- 
termine the  fact,  or  the  court  may  take  the 
whole  evidence  on  the  part  of  the  plaintiff  as 
true,  and  the  facts  sworn  to  by  the  witnesses 
as  sufficiently  proved,  and  instruct  the  jury 
as  to  the  law  arising  on  those  facts.     lb. 

Any  evidence  of  a  new  promise  to  take  a 
case  out  of  the  statute  should  be  left  to  the 
jury,  with  proper  instructions  as  to  the  law. 
Mellick  v.  De  Seelhorst,  12  D.  172. 

The  bnrden  of  proof,  where  a  party  seeks 
to  avoid  the  statute  on  the  ground  that  he 
did  not  have  notice  of  the  fraud  complained 
of,  is  not  on  the  complainant,  but  on  the  de- 
fendant; and  the  defendant  must  show  not 
merely  that  the  complainant  had  a  strong 
suspicion  of  fraud  at  the  period  of  its  per- 
petration, but  that  he  hod  such  a  knowledge 
of  the  facts,  or  possessed  such  a  clew  to  their 
discovery,  as  would  have  enabled  him  to  pro- 
ceed with  reasonable  prospects  of  success. 
Shannon  v.  While,  60  D.  115. 

At  the  trial  of  an  action  to  which  the  stat- 
ute of  limitations  was  a  bar,  unless  the  de- 
fendant had  been  away  from  the  state 
between  two  or  three  years,  a  witness  for 
the  plaintiff  testified  that  the  defendant  was 
away  "  two,  three,  or  four  years,  I  could  not 
exactly  say  how  long.*'  The  defendant 
introduced  no  evidence  as  to  the  time  of  his 
absence.  Held,  that  the  jury  were  warranted 
in  finding  that  the  case  was  taken  out  of  the 
statute.     Kennedy  v.  Shea,  14  R.  584. 

18.  What  is  such  a  commencement 
of  an  action  as  to  stop  the  running  of 
the  statute.  —  Presentation  of  a  claim  to  an 
administrator  is  the  commencement  of  a  suit, 
and  is  sufficient  to  stop  the  running  of  the 
statute.  Beckett  v.  Selooer,  68  D.  237;  Hen- 
▼.  lUley,  49  D.  41. 


An  unsuccessful  ejectment  suit  leading  to 
no  ohange  of  possession  does  not  stop  the 
running  of  the  statute.  Workman  v.  Qutltrie, 
72  D.  654. 

Bringing  an  action,  though  erroneous  in 
form,  will  save  a  claim  from  the  bar  of  the 
statute,  under  the  Indiana  statutes.  Flour- 
noy  v.  City  of  JeffersonvilU,  79  D.  468. 

Where  proceedings  for  the  contest  of  a 
will  are  commenced  within  the  statutory 
period,  although  only  part  of  the  persons  in- 
terested are  made  parties  thereto,  the  right 
of  action  is  saved  as  to  all  who  are  ulti- 
mately made  parties,  notwithstanding  some 
of  them  are  not  brought  into  the  case  until 
after  the  period  of  limitation  has  expired. 
The  plaintiff  in  such  a  case  cannot,  by  dis- 
missing his  petition,  put  an  end  to  the  pro- 
ceeding, where  either  of  the  defendants  filed 
a  cross-petition  before  the  period  of  limita- 
tion had  expired  or  the  original  petition  was 
dismissed.     Bradford  v.  Andrews,  5  R.  645. 

14.  What  other  acts  will  have  that 
effect. — 1.  Generally. — An  agreement  not 
legally  binding  cannot  change  an  adverse 
into  a  friendly  and  united  possession.  A 
mere  parol  agreement  by  the  tenant  to  bqy 
the  adverse  title  of  the  plain tifFs  lessor  will 
not  stop  the  statute  from  running.  Daniel 
v.  Ellis,  10  D.  707.  S.  P.,  Chambers  v. 
Pleak,  32  D.  78. 

An  unexecuted  judgment  in  ejectment, 
without  surrender  of  posses jiou,  does  not 
stop  the  running  of  the  statute.  It  merely 
gives  a  right  of  entry  durmg  the  continu- 
ance of  the  demise  laid  in  the  declaration, 
but  not  afterwards.  Smit/i  v.  Hornback,  14 
D.  122. 

The  statute,  after  it  has  begun  to  run,  is 
not  suspended  by  any  of  the  disabilities,  and 
therefore,  in  the  case  of  a  note,  its  operation 
is  not  suspended  because,  after  it  attached, 
the  payee  covenanted  with  the  maker,  in 
consideration  of  an  assignment  by  the  latter 
to  his  creditors,  including  the  payee,  to  ao- 

3 ait  and  discharge  him  from  all  claim  or 
emand,  action  or  right  of  action,  for  the 
space  of  seven  years.  Harvey  v.  Tobey,  25 
D.  430. 

An  acknowledgment  made  before  the 
statute  had  run  postpones  the  running  of 
the  statute  from  that  time.  Austin  v.  Bos- 
wick,  25  D.  42. 

Delivery  of  an  execution  to  the  sheriff  does 
not  stop  the  running  of  the  statute  in  favor 
of  an  adverse  holder.  To  have  such  effect, 
an  actual  seizure  is  necessary.  Dodd  v.  J/c- 
Craw,  46  D.  301. 

Abandonment  of  possession  so  as  to  stop 
running  of  the  statute  is  a  question  of  in- 
tention, entirely  to  be  collected  from  the 
defendant's  acts,  when  the  latter,  who  is  in 
the  adverse  possession  of  an  inland  in  the 
Ohio  River,  subject  to  overflow,  withdraws 
his  stock  at  certain  seasons  of  the  year. 
Webbs  y.  Hynes,  50  D.  515. 
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An  acknowledgment  of  the  owner's  title 
by  an  advene  possessor  of  land  interrupts 
the  running  of  the  statute.  ImgenoU  v. 
Lewis,  51  D.  536. 

The  statute  is  not  prevented  from  running 
against  an  indebtedness  by  a  void  contract 
of  sale  made  in  discharge  thereof;  for  such 
void  contract  could  not  nave  barred  or  sua- 

S ended  the  right  of  action  for  the  original 
ebt.    Johnson  v.  Jennings,  60  D.  323. 

The  operation  of  the  statute  in  favor  of  a 
debtor  is  not  suspended  pending  proceedings 
in  insolvency,  Kieliardson  v.  Thomas,  74  D. 
636.    Contra,  see  Matter  of  Lehnan,  3R.  132. 

A  valid  agreement  not  to  sue  upon  a  de- 
mand until  the  happening  of  a  particular 
event  suspends  the  running  of  the  statute 
until  such  event  occurs.  Smith  v.  Lawrence, 
99  D.  344. 

2.  Entry  on  land  avoids  the  operation  of  the 
statute  as  effectually  as  an  action;  but  to 
have  that  effect,  the  entry  must  bear  on  its 
face  an  unequivocal  intent  to  resume  the 
actual  possession.  Attentat  v.  Campbell,  84 
D.  494;  IngersoU  v.  Lewis,  51  D.  536. 

If  a  tract  of  land  lies  partly  in  two  counties, 
and  is  held  adversely  to  the  owner,  his  entry 
on  the  part  in  one  county  does  not  stop  the 
running  of  the  statute  as  to  the  part  in  the 
other  county.    Hord  v.  Walker,  15  D.  39. 

The  statute  can  be  tolled  only  by  an  entry 
by  the  owner;  an  entry  by  one  having  no 
title  cannot  have  this  effect.  Green  v.  Kel- 
htm,  62  D.  332. 

Entry  by  a  stranger  in  the  name  of  the 
owner  of  the  freehold  may,  by  ratification, 
become  the  act  of  the  latter,  and  will  then 
be  sufficient  to  prevent  the  bar  of  the  statute 
from  attaching.  CampbtU  v.  WaUace,  37  D. 
219. 

Entry  by  the  true  owner  can  alone  toll  the 
statute,  and  the  entry  of  the  administrator 
of  a  deceased  tenant  in  common,  made  in  his 
representative  capacity,  is  not  such  as  will 
toil  the  statute  in  favor  of  another  and  sur- 
viving tenant  in  common.  Workman  v. 
Guthrie,  72  D.  654. 

Entry  by  owner's  agent  to  survey  land 
avoids  the  statute  as  against  an  adverse  oc- 
cupant having  knowledge  thereof  and  assent- 
ins  thereto.     IngersoU  v.  Lewis,  51  D.  536. 

To  toll  the  running  of  the  statute  in  favor 
of  a  grantor,  against  a  grant  by  deed,  of  the 
privilege  of  mining  coal,  an  entry  to  exercise 
the  privilege  must  be  made  or  authorised  by 
some  person  having  rights  under  the  grant. 
Caldwell  v.  Copeland,  78  B.  436. 

Forcible  entry  by  a  city  upon  a  square 
claimed  to  have  been  dedicated  is  not  equiva- 
lent to  an  action,  and  will  not  suspend  the 
running  of  the  statute  of  limitations  against 
the  city,  where  the  original  owner  immedi- 
ately obtained  an  injunction  restraining  the 
city  from  disturbing  his  possession,  whioh  he 
immediately  resumed.  Pclla  v.  Scholte,  95 
D.  729. 
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A  move  entry  not  followed  by  _ 
will  not  suspend  the  running  of  the  statute 
at  oommon  taw,  where  the  possession  of  the 
occupant  was  originally  lawful,  and  ho  sub- 
sequently refuses  to  surrender  it  to  one  who 
afterwards  acquired  the  right  of  property,  for 
this  amounts  to  a  deforcement.     lb. 

15.  Necessity  of  pleading  the  stat- 
ute.—  The  statute  of  limitations  must  be 
taken  advantage  of,  by  way  of  plea,  in  courts 
of  equity,  or  the  benefit  thereof  is  waived. 
This  practice  is  founded  on  the  rule  of  com- 
mon law,  Quisquisjuriprose  mtroducto  renrnn 
daL  Johnson  v.  Cooper,  24  D.502;  Parker  v. 
Kane,  65  D.  283.  And  this  is  so,  although 
it  appear  on  the  face  of  the  bill  that  the  tune 
prescribed  as  a  bar  has  elapsed.  WiUamsm 
v.  Flowers,  75  D.  78. 

The  statute  must  be  pleaded,  in  order  ts 
limit  the  recovery  for  a  nuisance,  to  the 
damages  accruing  within  the  six  ▼ears  next 
before  the  commencement  of  toe  action. 
Waggoner  v.  Jermaine,  45  D.  474. 

Limitation  does  not  extinguish  a  oontraot, 
but  is  a  defense  in  bar  to  a  recovery  upon  it, 
and  must  always  be  pleaded.  rPassetf  v. 
Beardon,  54  D.  245. 

An  exoeption  to  the  bar  of  the  statute  of 
limitations  must  be  taken  advantage  of  bv 
special  plea  and  special  replication.  Web- 
ster v.  Newbold,  82  D.  487. 

Plaintiff's  declaration  need  not  show  that 
his  claim  has  not  been  barred  by  the  statute. 
This  is  matter  of  defense  to  be  pleaded  bv 
defendant.  Backus  v.  Clark,  83  D.  437; 
Chiles  v.  Drake,  74  D.  406. 

In  ejectment,  a  plea  of  the  statute  is  not 
required  to  entitle  defendant  to  its  benefits. 
The  necessity  of  pleading  it  depends  upon  Its 
effect,  whether  it  merely  suspends  the 
remedy  or  vests  the  absolute  title  in  defend* 
ant.  If  the  latter,  there  is  no  more  necessity 
of  pleading  it  than  if  he  held  plaintiff's  title. 
Nelson  v.  Brodhack,  100  D.  328. 

16.  Time  or  stage  of  the  cause  to  in- 
terpose the  plea. — The  statute  should  be 
pleaded  in  first  instance,  and  allowed  no  grace 
of  right  thereafter,  where  it  is  claimed  solely 
as  a  legal  advantage.  Courts  are  not  inclined 
to  favor  statutes  of  limitation,  except  when 
used  as  instruments  of  justice,  and  not  of 
strategy.    Cooke  v.  Spears,  56  D.  348. 

If  plaintiff  fails  to  truly  state  the  time 
when  his  cause  of  action  accrued,  defendant 
may  aver  the  truth  in  that  respect,  and  if  it 
is  established  on  the  trial,  he  will  secure  the 
same  result  that  he  would  have  secured  by 
demurrer  had  the  plaintiff's  complaint  truly 
stated  the  time  when  the  cause  of  action  ac- 
crued.   Boyd  v.  Blankman,  87  D.  146. 

The  court  does  not  err  in  refusing  permis- 
sion to  set  up  the  statute  after  answering  to 
the  merits.    Stuart  v.  Lander,  76  D.  638. 

Application  for  leave  to  interpose  defense 
of  statute  of  limitations  after  having  pleaded 
the  general  issue  is  addressed  to  the  diaore* 
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tion  of  the  oourt  below,  and  its  denial  eannot 
be  reviewed  by  the  appellate  court.  Ripley  v. 
Davis,  90  D.  262. 

17.  Form  and  sufficiency  of  the  plea 
or  answer. —  A  pare  plea  of  the  statute  is 
no  bar  where  there  are  circumstances 
stated  in  the  bill  which  take  the  ease  oat  of 
it,  unless  the  plea  be  accompanied  with  an 
averment  or  answer  destroying  the  force  of 
those  cireujnstanoss.    Kane  v.  Bloodgood,  11 

D.  417. 

In  actions  qui  tarn,  the  defendants  could 
not  have  been  indebted  to  the  plaintiff  before 
the  commencement  of  the  aotion;  conse- 
quently a  plea  that  the  defendants  were  not 
indebted  to  the  plaintiff  within  three  months 
before  the  commencement  of  the  action  is 
insufficient     Estill  v.  Fox,  18  D.  213. 

Lapse  of  time  is  merely  a  presumptive  bar 
to  an  action,  except  where  it  is  made  a  legal 
bar  by  a  statute  of  limitations;  hence  the  fact 
which  it  conduces  to  prove  must  be  pleaded* 
and  not  the  mere  lapse  itself.  Quitch  v. 
Loder,  23  D.  711;  Davenport  v.  Wynne,  44  D. 
70;  Boyd  v.  Blanhnan,  87  D.  146. 

Statutes  of  limitations  may  be  relied  on  in 
penal  actions,  under  the  general  issue.  Estill 
v.  Fox,  18  D.  213. 

Lapse  of  time  may  be  given  in  evidence 
nnder  the  general  issue,  as  well  as  under  the 
plea  of  the  statute  of  limitations.  Qebhari 
▼.  Adams,  76  D.  702. 

The  plea  of  non  assumpsit  infra  sex  armos  is 
not  any  answer  to  a  count  in  a  promissory 
note  payable  at  a  specified  time  after  date. 
United  States  v.  White,  37  D.  374. 

Pleas  to  common  counts  for  work  and 
labor  are  identical,  where  one  is,  that  de- 
fendant did  not,  within  five  years,  etc.,  be- 
fore the  commencement  of  the  suit,  promise, 
etc.,  and  the  other,  that  the  causes  of  action 
did  not  accrue  within  five  years,  etc.;  and 
the  latter  may  be  rejected.  McKinney  v. 
Sptinger,  64  D.  470. 

Itefendant's  plea  of  the  statute  of  limita- 
tions is  not  inconsistent  with  his  plea  of  pos- 
session in  right  of  his  wife,  who  is  the  sole 
heir  of  the  first  possessor;  nor  is  he  precluded 
from  claiming  the  benefit  of  the  statute,  by 
asserting  a  right  of  possession  in  the  double 
capacity  of  husband  of  the  sole  heir  and  ten- 
ant of  the  administrator  of  the  first  posses- 
sor, when  the  right  claimed  by  him  is  adverse 
to  that  of  the  plaintiff:  Smith  v.  Dt  la 
Garza,  66  D.  147. 

Exceptions  in  the  statute  need  not  be  neg- 
atived in  the  answer;  they  must  be  replied. 
Riser  v.  8noddy,  65  D.  740. 

In  equity,  a  plea  of  the  statute  of  limita- 
tions is  not  required  to  be  formal  or  techni- 
cal; a  substantial  statement  of  the  defense 
intended  to  be  relied  on,  which  clearly  ad- 
rises  the  opposite  party  of  its  true  character, 
is  all  that  is  required.  But  if  the  language 
used  is  equivocal,  or  subject  to  two  construc- 
tions, one  of  which  would  present  one  char- 


acter of  defense  and  the  other  a  different 
one,  the  defendant  will  not  be  allowed  to 
avail  himself  of  proof  applicable  to  either. 
Wilkinson  v.  Flowers,  75  D.  78. 

18.  Interposing  the  statute  by  de- 
murrer. — The  statute  of  limitations  is  un- 
available on  demurrer;  it  must  be  pleaded, 
though  it  appear  on  the  face  of  the  declara- 
tion that  the  cause  of  action  did  not  accrue 
within  the  time  provided  by  law  within 
which  the  action  must  be  brought.  Sleeth  v. 
Mwyhy,  41  D.  232;  Wapello  County  v.  Big- 
horn, 74  D.  370. 

Where  plaintiff's  petition  or  bill  shows  on 
its  face  that  the  cause  of  action  is  barred  by 
statute  of  limitations,  the  objection  may  be 
taken  as  a  defense  by  demurrer.  Coles  v. 
Kelsey,  47  D.  661;  McClenney  v.  McClenney, 
49  D.  738;  Worthy  v.  Jolmson,  52  D.  399; 
City  of  Apalachieola  v.  ApalacJiicola  Land  Co,, 
79  D.  284.  But  where  it  does  not  thus  ap- 
pear to  be  barred,  the  statute  must  be  set 
up  in  the  answer,  or  it  will  be  waived.  Qtur* 
ges  v.  Burton,  72  D.  582. 

Lapse  of  time,  or  the  statute  of  limita- 
tions, is  available  as  a  defense  in  equity,  on 
demurrer,  and  special  circumstances,  if  any 
exist,  which  bring  the  case  within  an  excep- 
tion to  the  general  rule,  must  be  averred  in 
the  bill  or  by  way  of  special  replication. 
Bagland  v.  Morton,  91  D.  516. 

Demurrer  to  a  bill  which  alleges  that  cer- 
tain debts  are  due  and  unpaid,  upon  the 
ground  that  they  are  barred  by  the  statute 
of  limitations,  does  not  admit  the  non-pay- 
ment of  such  debts  to  the  extent  of  rebutting 
the  presumption  of  satisfaction  created  by 
the  statute.  The  demurrer,  in  such  a  case, 
is  equivalent  to  a  plea  of  the  statute.  The 
defense  set  up  is  not  the  presumption  on 
which  the  statute  is  founded,  but  the  bar 
created  by  its  positive  provisions.  Ntvitt  v. 
Bacon,  66  D.  609. 

The  statute  must  be  specially  pleaded  to 
actions  of  a  personal  nature,  and  cannot  be 
used  as  a  defense  by  demurrer  to  the  dec- 
laration.    Oebhart  v.  Adams,  76  D.  702. 

The  statute  must  be  specially  pleaded  in 
actions  on  penal  statutes,  and  cannot  be 
taken  advantage  of  by  demurrer,     lb. 

The  statute  may  be  interposed  by  demur- 
rer or  exception  expressly  setting  up  that 
defense  to  the  action.  Smith  v.  Fly,  76  D. 
109. 

Upon  demurrer  on  ground  that  the  action 
is  barred  by  the  statute,  if  the  complaint 
fails  to  show  whether  the  contract  sued  on 
was  verbal  or  in  writing,  it  will  be  presumed 
to  be  in  writing  for  all  the  purposes  of  the 
demurrer.  Miles  v.  Thome,  99  D.  384. 
a  19.  Repeal  or  suspension  of  limita- 
tion laws.  —  The  legislature  has  the  power 
to  repeal  or  suspend  the  effect  of  a  statute  of 
limitation  or  presumption  before  it  operates, 
and  to  give  such  repeal  or  suspension  a  ret- 
roactive effect.    PearsaU  v.  Kenan,  28  h\ 
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836;  Bradford  v.  Shine,  7  R.  239;    Wardlaw 
v.  Bustard,  94  D.  148. 

After  such  repeal,  persons  beyond  seas 
have  the  same  time  to  bring  their  actions  as 
if  they  resided  in  the  state  and  their  causes 
of  action  accrued  on  the  day  the  repeal- 
ing act  was  passed.     Frey  v.  Kirk,  23  D. 


5  ' 

n. 


58 

The  fifth  section  of  the  8outh  Carolina  act 
of  1861,  known  as  the  stay  law,  and  succes- 
sive renewals  of  the  act,  lasting  until  1866, 
suspended  the  application  of  the  statute  of 
limitations  upon  all  contracts  existing  at 
that  time,  and  up  to  the  latter  date.  Hard- 
law  v.  Buzzard,  94  D.  148. 

The  law  provided  that  all  debts  and  de- 
mands against  the  estate  of  any  testator  or 
intestate  which  shall  not  be  exhibited  within 
two  years  after  notice  given  to  that  effect  by 
the  executor  or  administrator  shall  forever 
afterward  be  barred.  Held,  that  the  repeal 
of  this  statute,  after  the  expiration  of  the 
time  so  limited,  did  not  revive  the  right  to 
prosecute  the  claim,  nor  deprive  the  repre- 
sentative of  a  deceased  person  of  his  right  to 
plead  the  bar,  the  right  of  action  being  ex- 
tinguished in  such  case.  Bradford  v.  Shine, 
7  R  239. 

20.    or    statutory   change    in 

period  of  limitation.  —  Where  a  law  pre- 
scribing the  period  of  prescription  is  changed 
before  the  prescription  is  completed,  the 
past  becomes  effaced,  and  the  substituted 
law  determines  the  time  that  bars  a  recovery. 
Nickles  v.  Haskins,  60  D.  164;  Cox  v.  Davis, 
12  D.  199. 

The  statute  of  limitations  that  governs  is 
that  in  force  at  the  time  of  the  plea  thereof; 
and  though  at  the  time  that  the  action  is 
brought  it  is  barred  by  the  provisions  of  the 
existing  statute,  the  plea  thereof  is  unavail- 
ing, if  subsequently,  before  any  plea  is  in- 
terposed, the  time  of  limitation  is  extended 
so  as  to  take  the  case  out  of  the  statute. 
8leeih  v.  Murphy,  41  D.  232. 

Where  possession  was  begun  under  an  act 
which  barred  rights  of  entry  after  a  lapse  of 
twenty  years,  and  that  act  was  afterwards 
amended  so  as  to  bar  the  right  after  a  lapse 
of  ten  years, — held,  that  possessions  com- 
mencing under  the  old  law  were  governed  by 
the  act  which  first  effected  a  bar  in  their 
favor.     Bawls  v.  Kennedy,  68  D.  289. 

The  Mississippi  act  of  1844  applies  to  all 
causes  of  action  existing  at  the  time  of  its 
passage,  except  in  cases  where  its  applica- 
tion would  deprive  the  party  of  all  remedy, 
by  shortening  the  period  of  limitation  so  as 
to  cut  off  all  right  of  action,  or  by  destroying 
the  validity  of  the  evidence  upon  which  the 
establishment  of  his  demand  depends.  Bris- 
coe v.  AnketeU,  61  D.  653. 

After  a  cause  of  action  has  become  barred 
by  the  statute  of  limitation,  it  cannot  be 
revived  by  statute  or  constitutional  amend- 
ment    Oirdner  v.  StepJiens,  2  R.  700;  Taney 


▼ol 


v.  Taney,  13  R.  5;  Moore  v.  State,  39  R.  65& 
Contra,  Bradford  t.  Slant,  7  R.  239. 

Where  a  statute  extends  the  time  of  limi- 
tation for  the  prosecution  of  an  offense,  a 
defendant  in  whose  favor  the  original  time 
of  limitation  had  not  fully  run  at  the  passage 
of  the  act  may  be  indicted  within  the  newly 
established  time,  although  the  original  time 
has  run  at  the  time  of  finding  the  indict- 
ment.   Com.  t.  Duffy,  42  R.  554. 


IL  Whkn  the  Statute  Begins  to  Run. 

21.  In  general.  — The  statute  does  not 
run  until  there  is  some  one  in  whom  the 
right  of  action  is  undubitably  vested.  Com. 
v.  McOowaa,  7  D.  737;  Buff  v.  Bull,  16  D. 
290. 

The  statute  commences  to  run  as  to  a  per- 
son immediately  upon  his  arrival  in  the 
state.  Robertson  v.  Smith,  12  D.  304;  8mitk 
y.  Mitchell,  33  D.  119. 

The  statute  begins  to  run  when  the  cause 
of  action  accrues,  not  from  the  time  the 
knowledge  of  that  fact  comes  to  the  plaintiff. 
Fee  v.  Fee,  86  D.  103. 

The  statute,  in  equity,  runs  from  the  time 
of  discovery  of  the  mistake;  laches  cannot 
be  attributed  before  that  time.  Stone  v. 
Hale,  52  D.  185. 

No  prescription  begins  to  run  until  the 
right  of  action  accrues,  and  no  right  of  ac- 
tion accrues  until  injury  is  inflicted.  Norton 
v.  Volentine,  39  O.  220. 

The  statute  begins  to  ran,  not  against  a 
debt,  but  against  its  remedy,  from  the  time 
the  right  of  action  accrues.  Robinson  v. 
Pittsburgh  etc.  /?.  R.  Co.,  72  D.  792. 

22.  In  cases  by  or  against  agents.— 
The  statute  of  limitations  does  not  commence 
in  favor  of  a  factor  until  demand  for  pay- 
ment or  accounting  is  made  on  him.  Judah 
▼.  DyoU,  25  D.  112. 

The  statute,  in  case  of  misfeasance  or  non- 
feasance of  an  agent,  begins  to  run  at  the 
termination  of  the  agency,  if  it  is  general  or 
continuing;  but  if  it  is  special,  and  the  agent 
receives  special  authority  for  each  act,  then 
the  statute  begins  to  run  from  each  of  the 
several  transactions.  Hopkins  ▼.  Hopkins, 
53  D.  663. 

23.  attorney   or  client.  —  The 

statute  operates  upon  a  cause  of  action 
against  an  attorney  at  law  for  negligence  in 
not'  procuring  judgment  to  be  entered  and 
execution  issued  in  an  action,  from  the  time 
when,  through  the  failing  circumstances  of 
the  debtor  rendering  a  loss  probable  and 
calling  for  diligent  action,  the  actual  neglect 
in  forbearing  to  cause  judgment  to  be  entered 
and  execution  issued  occurred.  Thomas  ▼. 
Ervin,  34  D.  586. 

The  statute  begins  to  run  against  a  client 
for  money  collected  by  his  attorney  from  the 
time  the  client  had  notice  of  its  having  been 
received;  and  the  burden  of  proof  is  on  the 
attorney  to  show  that  the  plaintiff  knew,  of 
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with  ordinary  care  and  diligence  might  have 
known,  of  the  collection  of  the  money.  Mc- 
Dowell v.  Potter,  49  D.  603. 

An  attorney  gave  a  receipt  for  a  note 
which  he  agreed  to  collect.  In  an  action  to 
recover  for  neglecting  to  collect  the  note,  — 
held,  that  the  statute  did  not  begin  to  run 
from  the  date  of  the  receipt,  but  from  a  rea- 
sonable time  afterward  for  beginning  pro- 
ceedings, and  that  seventeen  months  was 
more  than  a  reasonable  time.  Rhine*  v. 
Evans,  5  R.  364. 

24.  officers.  —The  statute  of  limi- 
tations in  an  action  for  not  attaching  suffi- 
cient property,  as  the  defendant  might  have 
done,  commences  to  run  from  the  return  of 
the  writ,  and  not  from  the  time  after  judg- 
ment when  it  is  discovered  that  the  property 
is  insufficient  to  satisfy  the  judgment.  Betts 
v.  Norris,  38  D.  264. 

A  cause  of  action  against  a  recorder  of 
deeds,  for  damages,  by  reason  of  a  false  cer- 
tificate of  search,  accrues  when  the  claimant 
parted  with  his  money  on  the  faith  of  it. 
Owen  v.  Western  Sacint/s  Fund,  39  R.  794. 

25.    partners. — The   statute  of 

limitations  begins  to  run  against  a  partner 
in  a  single  transaction  for  the  stipulated 
price,  from  the  time  when,  the  work  being 
completed,  his  copartner  received  the  whole 
sum  due,  for  then  his  right  of  action  for  his 
share  accrues.  Hamilton  v.  Hamilton,  55  D. 
685. 

26.   personal  representatives.* 

— A  statute  of  limitations  which  has  not 
begun  to  run  against  a  demand  at  the  time 
of  the  debtor's  deoease  cannot  begin  to  run 
until  the  appointment  of  a  representative 
against  whom  suit  may  be  brought  has  been 
perfected.     Davis  v.  Oarr,  55  D.  387. 

In  an  action  by  an  executor  on  the  bond 
of  a  legatee,  conditioned  for  the  repayment 
of  the  legacy  in  case  a  deficiency  of  assets 
should  arise,  the  statute  of  limitation  com- 
mences to  run  from  the  discovery  of  the  de- 
ficiency of  the  assets,  and  not  from  the  date 
of  the  bond.     Salisbury  v.  Black,  14  D.  279. 

The  statute  begins  to  run  against  an  ex- 
ecutor when  he  assumes  control  of  the 
effects  of  the  estate.  Arnold  v.  Arnold,  65 
D.  434;  Carriger  v.  W lulling  ton,  72  D.  212. 

A  suit  against  an  executor  of  a  deceased 
stockholder,  for  a  corporate  debt,  is  barred 
by  the  lapse  of  three  years  from  the  date  of 
the  publication  by  him  of  notice  of  his  ap- 
pointment and  qualification  as  such  execu- 
tor. N.  E.  Com.  Bank  ▼.  Newport  Steam 
Factory,  75  D.  688. 

27.    tenants.  —  Actual  ouster  of 

the  lessor  by  his  tenant  creates  an  adverse 
holding  by  the  latter,  upon  which  the  stat- 
ute of  limitations  will  run.  Duke  v.  Hamper, 
27  D.  462. 

*  When  begins  to  run  against  estate  of  dece- 
dent before  administration  granted,  see  note*  66 
D.  6*4-602. 


Actual  ouster  may  be  inferred  from  cir- 
cumstances which  are  matters  of  evidence 
for  the  jury.     lb. 

Notice  to  the  lessor  that  the  tenant  dis- 
claims his  title,  and  claims  for  himself  of 
another,  is  necessary  before  the  statute  will 
begin  to  run,  where  the  length  of  time  does 
not  furnish  evidence  of  ouster.     lb. 

Refusal  to  pay  rent  to  the  lessor's  agent, 
and  a  disavowal  of  the  lessor's  title,  will  not 
set  the  statute  in  motion  until  the  lessor  has 
knowledge  of  that  fact,  unless  the  agent  is 
authorized  to  enter  upon  or  sue  for  the  land 
in  the  lessor's  name.     lb. 

The  statute  dues  not  run  in  favor  of  a 
tenant  by  sufferance,  or  one  entering  by 
permission,  paying  no  rent,  until  such  ten- 
ant notifies  the  landlord  that  he  claims  ad- 
versely. The  knowledge  of  disclaimer  must 
be  brought  home  to  the  landlord  to  set  the 
statute  to  running.  Whaley  v.  Whaley,  40 
D.  594;  Farrow  v.  Edmundson,  41  D.  250; 
Bullard  v.  Coops,  37  D.  561. 

In  action  of  unlawful  detainer,  after  proof 
that  defendant  was  the  tenant  of  plaintiff's 
grantor,  and  that  plaintiff  notified  him  at 
the  time  of  the  conveyance  to  himself  that 
he  must  pay  him  the  rent,  to  which  defend* 
ant  made  no  objection,  if  defendant  would 
rely  upon  the  statute  of  limitations,  he  must 
Bhow  when  his  holding  assumed  an  adversary 
character,  as  the  statute  would  only  com- 
mence running  from  that  period.  Babe  v. 
Fyler,  48  D.  763. 

28.  trustees  and  assignees.  — 

The  statute  commences  to  run  against  a 
trustee  from  the  probate  of  the  will  and 
possession  under  it,  where  separate  property 
of  a  wife  is  allowed  by  her  trustee  to  remain 
in  her  husband's  possession,  who,  at  his 
death,  disposes  of  it  by  will,  and  where  the 
trustee  is  cognizant  of  facts  sufficiently 
charging  him  with  implied  notice  of  the 
general  provisions  of  the  will  before  it  is 
admitted  to  probate.  The  statute  here  runs 
against  the  trustee,  and  in  favor  of  the  ad- 
verse possession  of  the  husband's  executor. 
Bryan  v.  Weems,  65  D.  407. 

The  interest  of  an  insolvent  tenant  by  cur- 
tesy passes  to  his  assignee,  and  if  the  latter 
sets  up  an  adverse  claim  against  the  heirs, 
the  statute  will  begin  to  run  in  his  favor, 
only  from  the  date  of  the  insolvent's  death. 
Dufjan  v.  Oittings,  43  D.  30(3. 

29.  Actions  on  contracts,  generally. 
—  The  statute  begins  to  run  whenever  a 
complete  cause  of  action  exists,  not  always 
from  the  time  of  the  promise  or  contract, 
but  from  the  time  the  cause  of  action  ac- 
crued.    Hamilton  v.  Hamilton,  55  D.  585. 

Where  there  is  a  promise  to  pay,  either  at 
rfn  indefinite  time  or  on  the  happening  of  a 
contingency  which  is  within  the  control  of 
the  promisor,  the  statute  commences  at  once. 
McDowell  v.  Ooodwyn,  12  D,  685. 

A  loan  of  money,  "  to  be  paid  when  called 
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for,"  it  due  when  the  loan  is  made,  and  the 
statute  begins  to  run  from  that  time.  Ware 
v.  Hewey,  99  D.  780. 

The  statute  does  not  begin  to  ran  upon  a 
demand  until  the  principal  or  at  least  some 
separate  and  distinct  portion  of  the  prin- 
cipal, becomes  dne  and  payable,  and  then 
only  upon  such  distinct  and  separate  portion; 
the  accruing  interest  from  year  to  year  is 
not  thus  separated  from  the  principal  de- 
mand, and  hence  the  statute  does  not  run 
upon  it,  until  the  principal  is  barred  by  the 
statute.     Grafton  Bank  v.  Dot,  47  D.  697. 

Tbe  statute  does  not  bar  any  items  of 
work  done  and  materials  furnished  in  con- 
tinuation of  an  entire  contract,  if  some  por- 
tion of  the  same  was  done  or  furnisned 
within  the  period  of  the  statute,  although 
other  portions  may  have  been  done  or  fur- 
nished before  that  time.  McKmney  v. 
Springer,  54  D.  470. 

The  statute  will  bar  a  suit  for  wages  for 
services  rendered  through  a  series  of  yean, 
without  any  express  agreement  as  to  time  of 
payment,  upon  a  presumption  that  the  hir- 
ing was  from  year  to  year,  and  the  wages 
became  due  yearly,  rather  than  that  no  right 
of  action  accrued  until  the  end  of  the  ser- 
vice,   Davis  ▼.  Gorton,  69  D.  694. 

When  a  person  agrees  to  reward  another 
for  services,  by  testamentary  bequests,  the 
statute  does  not  begin  to  run  against  the 
claim  for  such  services  until  the  death  of  the 
person.    JUson  v.  Gilbert,  7  R.  100. 

Where  one  renders  service  for  another, 
for  no  agrsed  term,  but  during  a  course  of 
years,  upon  a  mere  expectation  of  being  re- 
munerated by  the  employer  s  will,  and  the 
will  makes  no  such  provision,  the  statute  of 
limitations  attaches,  not  from  the  testator's 
death,  as  in  the  case  of  an  explicit  agree- 
ment to  the  above  effect,  but  from  the  end 
of  each  year  in  which  the  services  were  per- 
formed.   Miller  v.  Lash,  39  R.  678. 

In  the  case  of  a  hiring  of  services,  without 
agreement  as  to  term  or  amount  of  compen- 
sation, and  in  the  absence  of  evidence  of 
payments,  the  statute  begins  to  run  at  the 
commencement  of  the  services,  Matter  of 
Gardner,  57  R.  768.  < 

Where  upon  a  sale  of  a  debtor's  property 
by  a  trustee,  to  a  creditor,  an  agreement  is 
shown  that  the  day  of  payment  was  to  be 
postponed  until  the  purchaser  s  distributive 
share  of  the  proceeds  of  the  debtor's  prop- 
erty could  be  ascertained,  in  an  action  for 
the  purchase-money  it  is  proper  to  instruct, 
whether  the  purchaser's  distributive  share 
has  been  ascertained  or  not,  that  the  statute 
of  limitations  did  not  begin  to  run  in  favor 
of  the  purchaser  until  the  ascertainment  of 
his  share;  and  if  it  has  not  been  ascertained, 
the  defendant's  remedy  is  to  move  for  a  non- 
suit, or  claim  a  verdict  on  the  ground  that 
the  suit  was  prematurely  brought;  the  mere 
defense  of  the  statute  of  limitations,  how* 


ever,  will  not  prevent  the  plaintm 
ery.    Parke  v.  Foster,  71  D.  221. 

Defendant  purchased  certain  premises  at  a 
sheriff's  sale,  nut  failing  to  pay  his  bid,  the 
premises  were  resold  by  the  same  sheriff 
nearly  a  year  and  a  half  afterward  for  a  less 
sum.  In  an  action  to  recover  the  difference 
between  the  two  bids,  —  held,  thai  the  stat- 
ute  of  limitations  began  to  run  from  the 
time  of  the  failure  to  pay  the  firs*  bid. 
Funk  v.  Smithy  5  R.  826. 

80. in  cases  where  a  demand  Is 

necessary  to  complete  the  right  of  ac- 
tion. —  If  a  demand  on  the  defendant,  or 
other  collateral  thins;  is  requisite  to  give  a 
right  of  action  to  the  plaintiff;  the  statute 
does  not  begin  to  run  until  such  demand  is 
made  or  thing  done.  Wright  v.  HamUtem, 
21  D.  613;  Sherrod  v.  Woodard\  26  D.  714$ 
Atchison  etc.  R.  R.  Co.  v.  Burlmgame  Town- 
ship, 69  R.  678.  .  But  after  a  great  length  of 
time,  a  demand  will  be  presumed.  OoUard  v. 
TuUU,  24  D.  627;  Hamilton  v.  Hamilton,  M 
D.  685. 

The  cause  of  action  on  a  Joint  contract, 
not  of  a  partnership,  nor  a  negotiable  instru- 
ment, and  dependent  on  demand,  accrues  oa 
demand  on  one  of  the  contractors.  Rhind  v. 
Hyndman,  39  R.  402. 

An  instrument  reading,  "Received  of 
Joseph  8.  Long,  sixteen  hundred  dollars  on 
deposit,  in  national  currency.  Straus  Bros.," 
is  a  contract  for  the  payment  of  money  oa 
demand,  and  the  six  years'  statute  of  limi- 
tations does  not  apply  until  demand.  Long 
v.  8trams,  57  R.  87. 

81. on  contracts  of  guaranty  or 

suretyship.*— The  statute,  as  between 
principal  and  surety,  begins  to  ran  from  the 
time  of  the  payment  of  the  debt  by  the 
surety,  and  not  from  the  date  of  the  matu- 
rity of  the  original  contract.  Scott  v.  Nichols, 
61  D.  503. 

The  statute  runs  aeainst  the  cause  of  as* 
tion  of  a  surety  who  has  been  compelled  in 
another  state  to  pay  the  debt,  only  from  the 
time  of  payment  Hammond  v.  Myers,  94 
D.  822. 

The  statute  begins  to  run  against  the 
right  of  sureties  to  enforce  contribution 
from  the  time  of  payments  made  en  account 
of  the  principal.  Sherrod  v.  Woodard,  26 
D.  714. 

The  statute  does  not  begin  to  ran  against 
a  surety  on  a  committee's  bond  in  favor  of 
one  who  is  to  collect  money  for  the  commit- 
tee, and  retain  it  in  his  custody  until  the 
surety  is  discharged  from  his  liability  cr 
damnified,  from  the  time  the  money  is  so 
collected  by  him,  but  from  the  time  the  lia- 
bility of  the  surety  is  fixed  by  the  settle- 
ment of  the  committees  account.  KsOer  v. 
Rhoads,  80  D.  539. 
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The  statute  of  limitations  begins  to  ran 
only  when  a  full  and  complete  cause  of  ac- 
tion has  accrued.  Hence,  upon  a  guaranty 
of  payment  of  the  debt  of  another,  the  con- 
sideration for  which  is  forbearance  to  sue 
for  a  reasonable  time,  the  statute  does  not 
begin,  to  operate  until  such  reasonable  time 
has  elapsed.     Thomas  v.  Crq/i,  44  D.  279. 

The  statute  does  not  commence  to  run  in 
favor  of  a  guarantor  upon  a  continuing 
guaranty  until  there  is  a  default  in  payment 
by  the  principal,  and  a  full  and  complete 
cause  of  action  has  accrued  against  the  guar- 
antor.    Bank  v.  KnoUs,  70  D.  234. 

82.  on  subscriptions  to  stock.— 

Where  an  incorporation  is  empowered  by 
statute  to  collect  assessments  by  sale  of 
stock,  and  then  by  suit  for  the  balance  due, 
the  statute  of  limitations  does  not  begin  to 
run  till  the  stock  is  sold  and  the  balance  as- 
certained; and  suit  for  such  balance  may  be 
brought  any  time  within  three  years  from 
the  sale.  Cape  Fear  etc  Nov,  Co.  v.  Wilcox, 
78  D.  260. 

Where  subscriptions  to  the  stock  of  a  rail- 
road company  were  made  on  April  28, 1863, 
conditional  upon  the  adoption  by  the  oom- 
pany  of  a  particular  route,  whioh  was  finally 
adopted  by  the  company  on  March  31, 1857, 
and  no  calls  were  made  for  the  payment  of 
subscriptions  until  June  26th  following, — 
held,  in  an  action  by  the  company  to  recover 
the  amount  of  the  calls  upon  the  stock  sub- 
scribed for,  that  the  statute  of  limitations 
did  not  begin  to  run  until  the  several  calls 
were  due.  Taggari  v.  Western  Maryland 
JL  B.  Co.,  89  D.  760. 

When  the  terms  of  a  subscription  to  stock 
of  a  corporation  bind  the  stockholders  to 
nay  "in  suoh  installments  as  may  be  called 
for  by  said  company,  and  one  per  oent 
at  the  time  of  subscription, "  and  the  cor- 
poration, becoming  embarrassed,  executes  a 
deed  of  assignment  for  the  benefit  of  credi- 
tors, not  having  called  in  all  the  stock  sub- 
scribed, the  statute  of  limitations  Li  favor  of 
the  stockholders,  as  to  their  unpaid  subscrip- 
tions, does  not  begin  to  run  until  a  decree  is 
rendered  by  a  court  of  equity  under  a  bill 
filed  by  creditors,  making  an  assessment  and 
call  for  the  unpaid  subscriptions.  Glenn  v. 
Semple,  60  R.  92. 

83. on  negotiable  instruments). 

—  On  notes  payable  on  demand,  the  statute 
runs  from  their  date,  and  not  from  actual 
demand.  Wenman  v.  Mohawk  Ins.  Co.,  28 
D.  464;  Smith  v.  Bythewood,  33  D.  Ill; 
Wheeler  v.  Warner,  7  R.  478. 

The  statute  does  not  begin  to  run  against 
an  indorsee  of  a  promissory  note,  payable  on 
demand,  until  the  expiration  of  a  reasonable 
time  after  he  receives  the  note  within  whioh 
he  may  make  demand  and  give  notice. 
Mudd  v.  Harper,  64  D.  644. 

On  a  non-negotiable  note  payable  "thirty 
days  after  demand,"  the  statute  begins  to 
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run  after  thirty  days  from  the  delivery  of 
the  note.    Palmer  y.  Palmer,  24  R.  606. 

The  statute  runs  on  a  note  made  without 
the  state  by  a  non-resident  afterwards  re- 
moving within  the  state,  only  from  the  re- 
moval, though  it  was  barred  before  removal 
by  the  statute  of  the  state  in  whioh  it  was 
made.     Way  y.  Sverry,  62  D.  779. 

The  statute  will  not  begin  to  run  against 
a  note  payable  in  stone-work,  to  be  done  at 
any  time  called  for,  until  suoh  request  is 
made.    IAneoU  v.  PurceO,  78  D.  196. 

The  statute  commences  to  run,  in  an  action 
by  indorser  against  maker  of  note,  if  suit  is 
brought  upon  the  note,  not  from  the  time 
of  payment,  but  from  the  time  when  the 
note  is  due  and  payable.  Williams  v.  Durst, 
78  D.  648. 

Where  at  the  time  a  promissory  note  was 
made  it  was  antedated  a  number  of  years  by 
the  agreement  of  the  parties,  the  statute 
begins  to  run  against  it  from  the  time  it 
comes  due  by  its  terms,  and  not  from  the 
time  it  was  made.  Paul  v.  Smith,  90  D.  647. 

Where  the  drawer  of  a  check  has  no  funds 
with  the  drawee  to  meet  it,  the  statute  be- 

fins  to  run  from  its  date.    Brush  v.  Barrett, 
7R.669. 

The  statute  begins  to  run  against  a  certif- 
icate of  deposit  payable  on  demand  from 
the  date  of  suoh  certificate,  and  no  special 
demand  is  necessary  to  put  the  statute  in 
motion.  Brummaghn  v.  TaUant,  89  D.  61 1 
Tripp  y.  Curtenkts,  24  R.  610. 

xhe  statute  runs  on  a  certificate  of  deposit 
only  from  the  time  of  demand  actually  made, 
where  it  is  payable  on  demand,  with  interest, 
on  the  return  of  the  certificate.  Fells  Point 
Savinos  Inst.  v.  Weedon,  81  D.  603. 

Defendant  accepted  a  bill  in  Austria  in 
May,  1873,  due  in  three  months.  In  July 
of  that  year  he  absconded  and  came  to  New 
York,  where  he  has  since  lived  under  a  fic- 
titious name,  but  not  otherwise  concealed. 
Plaintiff  discovered  him  in  April,  1882,  and 
brought  this  action.  Held,  barred  by  the 
statute  of  limitations.  Engel  v.  Fischer,  69 
R.818. 

84.  Actions  for  real  property.  —  The 
time  limited  by  statute  for  the  commence- 
ment of  actions  for  the  recovery  of  lands 
sold  for  taxes  runs  from  the  purchaser's  entry 
into  possession.  Wain  v.  Shearman,  11  P. 
624. 

Limitation  runs  against  a  settler,  if  there 
is  an  adverse  possession,  from  the  day  his 
equitable  right  by  settlement  first  com- 
menced, whatever  may  be  the  date  of  his 
S roper  title.  Muushower  v.  Potion,  18  D. 
78. 

A  right  of  entry  in  favor  of  a  person  must 
exist  before  the  statute  of  limitations  can 
run  against  him.  Jackson  v.  Johnson,  16  D. 
433. 

Time  doss  not  begin  to  run  against  heirs 
continuing  in  possession  with  the  widow. 
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tinder  a  bond  for  title,  tinder  which  the 
father  held,  for  the  purpose  of  barring  a  suit 
against  a  purchaser,  with  notice,  until  the 
latter**  conveyance  is  executed.  Pugk  v. 
Bell,  15  D.  142. 

A  bargain  and  sale  deed  of  a  tenant  by 
curtesy  conveys  such  estate  only  as  he  held, 
and  the  statute  begins  to  run  against  the 
wife's  heirs  only  from  the  time  of  the  hus- 
band's death.  Meraman  v.  Caldwell.  46  D. 
637. 

Notice  of  adverse  possession  to  the  true 
owner  is  not  necessary  to  set  the  statute  in 
motion.     Dibeman  ▼.  Parrish,  47  D.  455. 

Entry  upon  land  under  a  verbal  contract 
of  sale  sets  the  statute  of  limitations  in 
motion,  and  it  is  not  incumbent  upon  the 
vendee  to  show  that  the  vendor  had  knowl- 
edge of  his  adverse  possession,  as  the  vendor 
is  bound  at  his  peril  to  take  notioe  of  the 
character  of  the  possession.  James  v.  Pat- 
terson, 55  D.  737. 

The  statute  begins  to  run  against  a  pur- 
chaser at  execution  sale  of  land  from  the 

time  of  the  purchase,  and  not  from  the  date 

of  the  sheriff's  deed.     Chalfin  v.  Malone,  50 

D.  525;  Keaton  v.  T/tomasson,  58  D.  55. 
The  statute  commences  to  run  against  a 

mortgage  from  the  time  the  right  to  foreclose 

accrues,  and    that    period  of    time  which 

would  bar  an  action  at  law  to  recover  pos- 
session of    the  mortgaged   property,  after 

condition  broken,  will  oar  a  bill  for  fore- 
closure in  equity,  unless  there  be  circum- 
stances shown  sufficient  to  take  the  case  out 

of  the  bar  of  the  statute.     Nevitt  v.  Bacon, 

66  D.  609;   Wilkinson  v.  Flowers,  75  D.  78. 
The  statute  begins  to  run  in  favor  of  a 

junior  patentee  in  possession,  when  the  elder 

patent  is  granted.     Overton  v.  Davisson,  42 

D.  544. 
The  statute  does  not  run  in  favor  of  a 

tenant  in  common  receiving  an  undue  share 

of  profits  of  the  common  property  until  he 

begins  to  hold  adversely,  to  the  knowledge 

of  his  co-tenant.     Huff  v.  McDonald,  68  D. 

487. 
The  statute  will  not  commence  to  run 

against  a  specific  lien  until  the  purchaser  of 

the  land  upon  which  the  lien  is  reserved 

disclaims  the  lien,  and  assumes  to  hold  ad* 

versely  to  it,  with  the  knowledge  of  the 

?arty  having  such  lien.    Lincoln  v.  Purcell, 
3D.  196. 

The  statute  does  not  begin  to  run  in  favor 
of  a  person  who  entered  into  the  possession 
of  premises  under  a  contract  for  title,  so  as 
to  constitute  an  adverse  possession,  until  he 
has  repudiated  such  contract,  and  claimed 
to  hold  in  defiance  of  the  title  under  which 
he  entered,  and  the  party  under  whom  he 
entered  has  notice  of  such  adverse  holding. 
Williams  v.  Cash,  73  D.  739. 

The  statute  does  not  begin  to  run  against 
a  defendant  in  ejectment  in  possession  of 
laud  excepted  out  of  a  sale  by  the  sheriff 


under  execution,  so  as  to  bar  such  defendant's 
right  to  the  relief  of  having  the  sheriff  s  deed 
reformed  so  as  to  show  that  such  land  had 
been  so  excepted,  until  the  suit  is  commenced. 
BartleU  ▼.  Judd,  78  D.  131. 

Where  there  is  a  mutual  and  innocent  mis- 
take on  the  part  of  both  vendor  and  vendee 
as  to  the  quantity  of  land  named  in  a  deed; 
the  statute  of  limitations  begins  to  ran 
against  the  vendee  from  the  discovery  of  the 
mistake,  and  not  from  the  date  of  the  deed. 
Emerson  v.  Navarro,  98  D.  534. 

The  statute  of  limitations  barring  a  suit 
for  specific  performance  does  not  begin  to 
run  against  a  vendee  in  possession  of  land 
under  an  executory  contract,  until  the  time 
when,  having  performed  the  agreement  on 
his  part,  he  might  have  demanded  his  deed, 
and  he  can  rely  upon  his  equity  under  the 
contract,  to  defeat  an  action  of  ejectment  on 
the  part  of  the  vendor.  Love  v.  Watktns,  6 
R.  624. 

35.  Actions  for  personal  property.  — 
The  statute  does  not  begin  to  run  against 
plaintiff  in  trover  for  bank  notes  and  silver 
coins,  until  he  has  obtained  knowledge  of  the 
conversion,  if  his  want  of  knowledge  was  due 
to  concealment  by,  or  other  improper  conduct 
of,  the  defendant  Arnold  v.  Scott,  22  D. 
433. 

The  statute  does  not  begin  to  run  in  favor 
of  a  purchaser  of  personalty  at  an  adminis- 
trator's sale,  made  under  a  void  order  of 
court,  until  the  appointment  of  a  succeeding 
administrator.      Wyatt  v.  Rambo,  68  D.  89. 

36.  Suits  for  unliquidated  damages.* 
— The  statute  commences  to  run  from  the 
time  the  acts  complained  of  as  causing  the  in- 
jury were  committed,  and  not  from  the  time 
of  the  damage,  or  discovery  of  the  injury. 
Kerns  v.  Schoonmaher,  22  D.  757. 

In  an  sction  to  recover  damages  for  selling 
plaintiff  a  note  void  for  usury,  the  statute  of 
limitations  runs  from  the  day  of  the  sale. 
Persons  v.  Jones,  58  D.  476. 

Whenever  a  nuisance  is  of  such  a  char- 
acter that  its  continuance  is  necessarily  an 
injury,  and  when  it  is  of  a  permanent  char- 
acter that  will  continue  without  change  from 
any  cause  but  human  labor,  then  the  damage 
is  an  original  damage  and  may  be  at  once 
fully  compensated;  and  the  statute  begins 
at  once  to  run.  Powers  v.  Council  Btyfs,  24 
R.  792. 

87.  Actions  for  fraud.  —The  statute  of 
limitations  does  not  begin  to  run  in  actions 
of  fraud  or  deceit  until  the  discovery  had 
been  made.    Persons  v.  Jones,  58  D.  476. 

In  determining  when  the  statute  of  limi- 
tations begins  to  run  in  case  of  fraud,  regard 
may  be  had  to  the  condition  and  circum- 
stances of  the  person  on  whom  the  knowl- 
edge of  the  facts  is  to  operate.  Ferris  ▼. 
Henderson,  51  D.  580. 

*  When  statute  begins  to  run,  where  damages 
are  consequential,  see  note,  88 IX  SO-Va 
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In  equity,  where  relief  is  sought  on  ground 
of  fraud  or  mistake,  the  time  constituting  a 
bar  by  the  statute  of  limitations  begins  to 
run  only  from  the  discovery  of  the  fraud  or 
mistake.  Adam*  ▼.  Querard,  76  D.  624; 
Ferris  ▼.  Henderson,  61  D.  580;  or  from  the 
time  when  the  party  became  aware  of  facts 
sufficient  to  put  a  person  of  ordinary  intelli- 
gence and  prudence  on  inquiry,  which,  pur- 
sued, would  lead  to  such  discovery.  Parker 
▼.  Kuhn,  69  R.  838;  Penobscot  JL  B.  Co.  v. 
Mayo,  24  R.  46. 

An  action  for  relief  on  ground  of  fraud 
may  be  commenced  at  any  time  within 
three  years  after  a  discovery  of  the  facts 
constituting  the  fraud,  or  of  facts  sufficient 
to  put  a  person  of  ordinary  intelligence  and 
prudence  on  inquiry.  Boyd  v.  Blankman, 
87  D.  146. 

A  cause  of  action  does  not  accrue,  nor  the 
•tatute  commence  to  run  against  a  right  to  set 
aside  an  assignment  for  fraud  at  the  time  of 
the  discovery  of  the  fraud,  if  the  right  to 
maintain  the  action  is  not  perfect,  nor  until 
it  becomes  perfect  Gates  v.  Andrews,  97  D. 
764. 

Plaintiff  was  induced  to  purchase  certain 
Lands  by  means  of  fraudulent  representations 
made  by  defendant,  who  held  a  mortgage 
thereon,  that  there  was  no  other  encumbran  ce, 
when  in  fact  there  was,  to  defendant's  knowl- 
edge another  mortgage  upon  the  premises. 
Held,  that  an  action  for  the  fraud  accrued 
immediately  upon  the  purchase,  sad  that 
therefore  an  action  brought  more  than  six 
years  thereafter,  but  within  six  years  of  an 
eviction  under  the  mortgage,  was  barred. 
Northrup  v.  HiU,  15  R.  501. 

III.  What   Lapse  of  Tims  will  Create 

▲  Bar. 

1.  Actions  at  Law,  Generally. 

38.  Actions  on  simple  contracts.— 
The  prescription  of  one  year  does  not  apply 
to  an  action  for  the  price  of  wine  sold  oy  a 
wholesale  dealer.  Carriert  v.  Labkhe,  74  D. 
428. 

A  receipt  for  money  stating  that  the 
money  is  to  be  applied  to  the  account  of  the 
person  from  whom  it  is  received  partakes 
of  the  double  character  of  a  receipt  and  con- 
tract, and  shows  upon  its  face  a  liability  to 
account,  and  an  action  thereon  is  not 
barred  until  the  expiration  of  four  years. 
Asfdey  v.  Vischer,  85  D.  65. 

The  statute  provided  that  actions  for  ac- 
count should  be  commenced  "within  six 
years  next  after  the  cause  of  such  actions, 
and  not  after."  The  last  item  of  an  account 
was  dated  October  6,  1862,  and  an  action 
thereon  was  commenced  October  6,  1868. 
He  id,  that  the  action  was  not  barred.  Men* 
ges  v.  fries,  IS  R.  731. 

A  physician 's  demand  for  services  rendered 
to  a  decedent  is  an  open  account  within  the 
statute  of  limitations,  where  the  value  of  the 
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services  was  not  agreed  on,  but  not  so  of  the 
burial  expenses  paid  by  his  relatives.  Gayls 
v.  Johnson,  47  R.  405. 

89.  Actions  on  negotiable  instru- 
ments. —  Where  the  statute  prescribes  a 
longer  period  for  a  note  attested  by  one  or 
more  witnesses  than  for  notes  not  so  attested, 
and  a  note  made  to  a  town  is  attested  by  a 
resident  of  the  town,  such  note  will  be  re- 
garded as  an  attested  note,  unless  it  clearly 
appears  that  the  witness  was  a  rated  inhab- 
itant, or  was  otherwise  disqualified  by  rea- 
son of  interest  Arlington  v.  Hinds,  12  D. 
704. 

The  period  of  limitation  to  an  action  upon 
a  promissory  note  is  not  extended  by  giving 
with  the  note  a  warrant  of  attorney  under 
seal,  and  such  warrant  confers  no  authority 
to  enter  judgment  upon  the  note  after  the 
latter  is  barred.  And  a  judgment  so  entered 
should  be  set  aside,  although  the  plaintiff 
does  not  show  merits.  Walrod  v.  Manson, 
99  D.  187. 

Action  brought  December  24,  1874,  on  a 
promissory  note  dated  December  24,  1867, 
payable  one  year  from  date,  and  not  entitled 
to  grace.  It  did  not  appear  that  there  were 
a  demand  and  refusal  of  payment  on  the  day 
the  note  fell  due.  Held,  that  the  limitation 
of  six  years  had  not  run,  and  that  the  action 
was  well  brought.  Beeman  v.  Cook,  21  R. 
128. 

40.  on  receipts.  —  A  mere  receipt 

for  money  is  not  a  contract,  and  does  not 
import  a  promise,  obligation,  or  liability; 
and  an  action  thereon  is  therefore  barred  in 
two  years.     Ashley  v.  Viseher,  85  D.  66. 

41.  on  sealed  instruments.  —  An 

action  upon  au  administrator's  bond  is  barred 
in  Missouri  by  a  lapse  of  ten  years  after 
the  cause  of  action  accrued.  State  v.  Pratte, 
40  D.  140. 

The  presumption  of  payment  of  a  bond 
may  be  raised  by  a  lapse  of  less  than  the 
statutory  time,  when  taken  into  connection 
with  other  evidences;  but  in  the  absence  of 
other  circumstances,  the  full  statutory  time 
must  expire,  to  raise  that  presumption.  Hen- 
derson v.  Leicis,  1 1  D.  733. 

The  lapse  of  twenty  years  before  suit  on 
a  bond  is  commenced  affords  a  presumption 
of  payment  which  is  not  rebutted  by  the 
poverty  of  the  debtor  during  that  time,  nor 
oy  the  imprisonment  of  either  party,  where 
the  circumstances  of  the  imprisonment  do 
not  appear.     Rogers  v.  Judd,  26  D.  301. 

A  statute  of  Virginia  prescribes  a  limita- 
tion of  twenty  years  in  actions  on  tands, 
and  provides  that  on  bonds  executed  before 
July  1,  1850,  if  a  cause  of  action  existed  on 
that  day,  an  action  may  be  brought  within 
twenty  years  thereafter.  In  an  action 
brought  in  1869,  on  a  bond  executed  in  1837, 
—  held,  that  the  statute  did  not  change  the 
presumption  of  the  common  law  that  a  bond 
more  than  twenty  years  old  has  been  paid. 
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and  in  the  absence  of  evidence  to  rebut  each 
presumption,  the  action  could  not  be  main- 
tained.     Booker  v.  Booker,  26  R.  401. 

49.  Actions  against  officers.  —  A 
sheriff  paid  the  surplus  of  a  sale  on  execu- 
tion to  another  than  the  person  entitled 
thereto,  by  order  of  the  military  authorities 
of  Missouri  In  an  action  on  the  sheriff's 
bond, — held,  that  as  the  action  was  not 
commenced  until  after  the  lapse  of  two  years 
from  the  time  when  the  return  showing  the 
sale  was  made,  it  was  barred  by  the  statute 
of  limitations,  as  enacted  by  Congress  in  12 
Statutes  at  Large,  757,  which  was  applicable 
alike  to  causes  in  the  federal  ana  in  the 
state  courts.    State  v.  GatzioeUer,  8  R.  119. 

43.  Actions  for  damages.*  —  An  ac- 
tion against  an  attorney  at  law  for  negli- 
gence is  barred  by  the  statute,  although 
commenced  as  soon  as  plaintiff  ascertained 
definitely  that  the  consequence  of  the  ne- 
glect was  a  loss  of  his  debt,  if  the  negli- 
gence itself,  which  was  the  incidental  cause 
of  the  loss,  had  not  happened  within  four 
years  previous.     Thomas  v.  Ervm,  84   D. 

Damages  developing  subsequently  to  the 
act  of  negligenoe  complained  of  do  not  con- 
stitute a  new  cause  of  action.     lb. 

A  trustee's  action  of  detinue  is  barred  in 
six  years.    Bryan  v.  W terns,  66  D.  407. 

The  trusteed  delay,  until  barred  by  stat- 
ute, will  also  bar  the  cestui  que  trust,     lb. 

An  action  for  damages  for  overflowing 
lands  is  barred  in  one  year,  under  the  Ala- 
bama statutes.  Roundtree  v.  Brantley,  73 
D.  470. 

The  statute  bars  recovery  of  all  damages, 
whether  nominal  or  substantial,  sustained 
prior  to  the  time  within  which  the  law  re- 
quires an  action  for  their  recovery  to  be 
Drought.     McConnel  v.  Kibbe,  85  D.  265. 

44.  Actions  upon  judgments  and 
decrees.  —  Forbearance  for  twenty  years 
unexplained,  unaccounted  for,  and  unrebut- 
ted,  will,  independent  of  written  law,  ex- 
tinguish a  right  of  action  on  a  judgment  as 
well  as  on  all  other  pecuniary  demands. 
Qulick  v.  Loder,  23  D.  711. 

No  statute  of  New  Jersey  prescribes  a 
period  within  which  an  action  must  be  com- 
menced on  a  judgment  of  a  sister  state.    lb. 

A  debt  due  by  judgment  is  not  a  contract 
within  the  statute  of  limitations  of  Ken- 
tucky.   Dudley  v.  Lindsey,  50  D.  522. 

The  statute  does  not  run  against  a  judg- 
ment of  a  circuit  court  of  the  United  States, 
in  Kentucky;  judgments  not  being  within 
the  statute  in  that  state,    lb. 

The  statute  of  limitations  will,  in  Texas, 
bar  an  action  on  a  judgment  of  a  sister  state 
in  ten  years.     Reid  v.  Boyd,  65  D.  61. 

That  statute  will  bar  an  action  on  a  for- 

*  Limitation  of  actious  for  damage*  resulting 
from  a  continuing  nuisance,  see  note,  60  R.  36i- 


Toli 


eign  judgment,  other  than  that  of  a  sister 
state,  in  four  years,    lb. 

The  lien  of  a  judgment  of  a  federal  court 
held  within  a  state  is  subject  to  the  statute 
of  limitations  of  that  state.  Abhor  v.  Com- 
mercial Bank,  W  D.  401. 

A  statute  provided  that  every  action  on  a 
judgment  shall  be  brought  within  ten  years 
next  after  the  judgment  was  entered,  and 
not  afterward.  Judgment  was  entered  March 
16,  1859,  and  an  action  was  commenced  on 
it  March  15,  1869.  Held,  to  have  been  com- 
menced in  time.     Warren  v.  Slade*  9  R.  70i 

45.  Actions  upon  statutes.  —  The 
limitation  of  actions  on  statutes  to  three 
years  governs  an  action  against  a  stock- 
holder of  a  corporation  for  a  corporate  debt 
under  a  charter  making  the  stockholders 
liable  for  the  debts,  sunn  action  being  re- 
garded as  an  action  on  a  statute,  the  benefit 
whereof  "  is  limited  to  the  party  aggrieved," 
within  the  meaning  of  the  New  York  revised 
statutes.    FreelandY.  M cCullouah,  43  D.  685, 

2.  Actiom  respecting  Real  Property* 

46.  In  general.*  —  Suits  respecting  land 
are  limited  usually  by  the  shortest  period  al- 
lowed for  actions  to  recover  realty,  and,  in 
general,  equitable  rights  must  be  asserted 
within  twenty  years.  Pugh  v.  Bell,  15  D. 
142. 

In  a  suit  against  the  trustees  of  the  Wa- 
bash and  Erie  Oanal  to  recover  damages  oo- 
casioned  by  overflow  of  plaintiffs  land,  pro- 
duced by  said  trustees'  action  in  raising  a 
dam  across  the  Wabash  River,  and  in  cutting 
waste-ways  through  embankments,  during 
the  period  between  1848  and  1854,  —ksla\ 
that  the  damages  sued  for  were  not  occa- 
sioned by  the  taking  of  the  land  or  materials 
of  the  plaintiffs,  in  the  sense  of  the  Inter* 
nal-improvement  act  of  1836,  and  were  not 
recoverable  in  the  special  mode  therein  pre- 
scribed; but  were  consequential  damages, 
recoverable  in  an  action  on  the  case  at  law, 
and  that  the  two  years'  limitation  for  their 
recovery  did  not  apply.  Wabash  Carnal  v. 
Spears,  79  D.  444. 

The  owner  of  a  farm  conveyed  to  a  rail- 
road oomnanv  a  strip  of  it  by  a  deed  con- 
taining this  clause*  "I  hereby  covenant  that 
I  and  my  heirs  and  assigns  will  make  and 
maintain  a  sufficient  fence  through  the  whole 
length  of  that  part  of  the  railroad  which 
runs  through  my  farm;  this  covenant  of 
maintaining  the  fence  to  be  perpetual  and 
obligatory  on  me  and  all  persons  who  shall 
become  owners  of  the  land  on  each  side  of 
said  railroad."  Held,  1.  That  this  covenant 
gave  to  the  railroad  company  an  interest  in 
the  nature  of  an  easement  m  the  grantor's 
adjoining  land,  and  was  an  encumbrance 
within  the  meaning  of  the  covenant  against 
encumbrances  in  a  subsequent  conveyance 

*  Statute  of  limitations  founded  on 
In  toundaries,  see  note,  «a  D.  BO-fak 
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thereof;  2.  That  the  obligation  to  maintain 
the  fence  was  not  impaired  by  the  omission 
to  perform  it  for  twenty  yean,  without  any 
evidence  of  its  having  been  extinguished; 
8.  Thai  an  action  for  a  breach  of  the  cove- 
nant against  encumbrances,  in  the  second 
deed,  was  not  barred  by  the  statute  of  limi- 
tations until  twenty  years  after  the  date  of 
that  deed.     Branson  v.  Coffin,  11  R.  836. 

47.  Bjjectment.* — Actual  possession 
under  an  adverse  claim  for  twenty  years  and 
upward,  with  a  claim  of  title  in  other  lands 
forming  a  part  of  the  lot  of  which  actual 
possession  is  taken  and  by  right  of  such 
possession,  is  a  bar  to  a  recovery  in  eject- 
ment.   Jackson  v.  Bowen,  2  D.  193. 

A  mere  naked  possession  for  twenty  years 
will  bar  an  ejectment,  if  such  possession  be 
adverse  and  hostile.  Where  the  occupant 
claims  under  or  through  the  person  having 
title,  he  does  not  hold  adversely.  Gay  v. 
MogU,  5  D.  633. 

Where  a  warrant  is  issued  to  one  person, 
and  the  purchase-money  is  paid  by  another, 
and  the  patent  is  afterwards  taken  out  by 
the  nominal  warrantee,  the  right  of  him 
who  paid  the  purchase-money  is  gone,  unless 
he  takes  possession  of  the  land,  or  brings 
ejectment  to  recover  it  within  twenty-one 
years  from  the  date  of  the  warrant,  and 
after  that  lapse  of  time  he  cannot  recover, 
no  matter  how  clearly  he  may  be  able  to 
prove  that  the  legal  owner  was,  in  the  begin- 
ning, a  trustee  for  him.  Strtmo/ter  v.  Robert*, 

57  D.  606. 

Where  separate  demises  are  laid  from 
several  oo-tenants  or  coparceners,  and  the 
statute  of  limitations  has  effected  a  bar 
against  one  of  the  lessors,  a  recovery  may 
be  had  on  the  demises  from  the  others,  to  the 
extent  of  their  title.  Bawls  v.  Kennedy,  68 
D.  289. 

A  statute  providing  that  "no  action  for 
recovery  of  any  real  estate  sold  by  an  execu- 
tor or  administrator  under  the  provisions  of 
this  chapter  shall  be  maintained  by  any  heir 
or  other  person  claiming  under  the  deceased 
testator  or  intestate,  unless  it  be  oommenoed 
within  three  years  next  after  the  sale,*9  ap- 
plies to  all  sales,  void  as  well  as  voidable, 
made  by  probate  courts,  of  real  estate  be- 
longing to  persons  who  have  died  since  the 
passage  of  the  not  Harlan  v.  Peek,  91  D. 
653. 

48.  Entry.  —  Adverse  and  exclusive  pos- 
session for  twenty  years  is  a  good  bar  to  a 
writ  of  entry,  although  the  demandant's 
title  may  have  been  derived  through  mesne 
conveyances  from  the  tenant.  Steam*  v. 
Hendersass,  67  D.  65. 

49.  Foreclosure  and  redemption. — 
1.  Foreclosure,  generally. — A  mortgagor's 
acknowledgment  within  twenty  years  is  un- 

*  Eflect  of  judgment  in  proceedings  for  eject- 
>n  the  statute  of  limitations,  see  note, 
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necessary  to  continue  the  lien  of  the  mort- 
gage, where  the  mortgagor  has  ceased  to  be 
the  owner  of  the  land.  Heyer  v.  Prttyn,  34 
D.  356. 

The  bar  of  limitation  does  not  attach  to 
a  mortgage  paid  in  part  until  the  statutory 
period  has  run  from  such  payment,  though 
the  mortgagor  may  have  been  in  possession 
for  nearly  the  whole  of  such  time  prior  to 
the  payment.     Stump  v.  Henry,  61  D.  300. 

Foreclosure  of  a  mortgage  transferred  as 
collateral  security  for  the  debt  of  a  third 
person  does  not  operate  as  a  payment  of 
suoh  debt.  The  debt  is  not  paid  until  the 
property  mortgaged  has  been  actually  sold 
and  converted  into  money;  and  where  the 
debt  so  secured  is  that  of  another  person, 
the  right  of  action  of  the  mortgagee  against 
him  for  money  paid  to  his  use  is  not  barred 
by  the  statute  of  limitations  until  six  years 
after  such  sale  and  conversion.  Brown  v. 
Tyler,  69  D.  239. 

The  mortgagee's  right  to  file  a  bill  of  fore- 
closure is  barred  by  the  same  lapse  of  time 
that  would  bar  an  action  for  the  recovery  of 
the  possession  of  the  mortgaged  premises. 
Wilkinson  v.  Flower*,  75  D.  78. 

The  right  to  enforce  the  lien  of  a  mort- 
gage is  barred  by  the  statute  after  the  expi- 
ration of  four  years  from  the  time  when  tne 
right  of  action  accrues  on  the  debt  secured 
by  the  mortgage.  Cunningham  v.  Hawkins, 
85  D.  73. 

The  entry  of  the  mortgagee  into  possession 
of  the  mortgaged  premises  cannot,  as  be- 
tween him  and  the  mortgagor,  operate  to 
extend  the  statutory  period  within  which  an 
action  for  the  enforcement  of  the  mortgage 
is  barred.    lb, 

2.  Where  debt  or  mote  secured  is  barred.  — 
Where  the  debt  secured  by  a  mortgage  is 
barred  by  the  statute  of  limitations,  the 
creditor  has  no  remedy  left  upon  the  mort- 
gage. Duty  v.  Graham,  62  D.  534;  Perkins 
v.  Sterne,  76  D.  72. 

The  rule  that  whatever  dischargee  a  debt 
necessarily  discharges  a  deed  in  trust,  on 
property  executed  to  secure  it,  does  not  ap- 
ply where  an  action  upon  the  debt  has  been 
barred  by  the  statute  of  limitations.  In 
suoh  a  case,  the  creditor  may  proceed  to 
foreclose  the  mortgage,  notwithstanding  the 
bar  of  the  debt  by  the  statute  of  limitations. 
Bush  v.  Cooper,  59  D.  270;  Heyer  v.  Pruyn, 
34  D.  355. 

If  the  debt  barred  by  limitation  be  re- 
vived by  a  new  promise,  it  will  operate  to 
revive  the  mortgage  by  whioh  such  debt  is 
secured,  though  there  be  no  words  to  that 
effect  in  the  new  promise.  Perkins  v.  Sterne* 
76  D.  72. 

The  debtor  may  revive  the  debt  without 
reviving  the  mortgage,  by  declaring  suoh  to 
be  his  intention,  fiiis  goes  upon  the  prin- 
ciple that  a  conditional  promise  to  pay  a 
debt  that  is  barred  by  limitation  must  be 
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and  in  the  absence  of  evidence  to  rebut  such 
presumption,  the  action  oould  not  be  main* 
tained.    Booker  v.  Booker,  26  R.  401. 

49.  Actions  against  officers.  —  A 
sheriff  paid  the  surplus  of  a  sale  on  execu- 
tion to  another  than  the  person  entitled 
thereto,  by  order  of  the  military  authorities 
of  Missouri  In  an  action  on  the  sheriff's 
bond, — held,  that  as  the  action  was  not 
commenced  until  after  the  lapse  of  two  years 
from  the  time  when  the  return  showing  the 
sale  was  made,  it  was  barred  by  the  statute 
of  limitations,  as  enacted  by  Congress  in  12 
Statutes  at  Large,  757,  which  was  applicable 
alike  to  causes  in  the  federal  ana  in  the 
state  courts.    State  v.  OataoeUer,  8  R.  119. 

48.  Actions  for  damages.*  —  An  ac- 
tion  against  an  attorney  at  law  for  negli- 
gence u  barred  by  the  statute,  although 
commenced  as  soon  as  plaintiff  ascertained 
definitely  that  the  conseauence  of  the  ne- 
gleet  was  a  loss  of  his  debt,  if  the  negli- 
gence itself,  which  was  the  incidental  cause 
of  the  loss,  bad  not  happened  within  four 
years  previous.     Thomas  v.  Brvin,  84   D. 

Damages  developing  subsequently  to  the 
sot  of  negligence  complained  of  do  not  con- 
stitute a  new  cause  of  action.    /&. 

A  trustee's  action  of  detinue  is  barred  in 
six  years.     Bryan  v.  Weems,  66  D.  407. 

The  trustee  s  delay,  until  barred  by  stat- 
ute, will  also  bar  the  cestui  que  trust,    lb. 
.    An  action  for  damages  for   overflowing 
lands  is  barred  in  one  year,  under  the  Ala- 
bama statutes.    Romndtrte  v.  Brantley,  73 

D.  47a 

The  statute  bars  recovery  of  all  damages, 
whether  nominal  or  substantial,  sustained 
prior  to  the  time  within  which  the  law  re- 

guires  an  action  for  their  recovery  to  be 
rooght.    McConnel  v.  Kibbe,  85  D.  265. 

44.  Actions  upon  judgments  and 
decrees.  •—  Forbearance  for  twenty  years 
unexplained,  unaccounted  for,  and  unrebut- 
ted,  will,  independent  of  written  law,  ex- 
tinguish a  right  of  action  on  a  judgment  as 
well  as  on  all  other  pecuniary  demands. 
QuUck  v.  Loder,  23  D.  711. 

No  statute  of  New  Jersey  prescribes  a 
period  within  which  an  action  must  be  com- 
menced on  a  judgment  of  a  sister  state.    7ft. 

A  debt  due  by  judgment  is  not  a  contract 
within  the  statute  of  limitations  of  Ken- 
tucky.   Dudley  v.  Lindsey,  50  D.  522. 

The  statute  does  not  run  against  a  judg- 
ment of  a  circuit  court  of  the  United  States, 
in  Kentucky;  judgments  not  being  within 
the  statute  in  that  state.    76. 

The  statute  of  limitations  will,  in  Texas, 
bar  an  action  on  a  judgment  of  a  sister  state 
in  ten  years.     Reid  v.  Boyd,  65  D.  61. 

That  statute  will  bar  an  action  on  a  for- 

*  Limitation  of  actioub  for  damage*  reaulilng 
from  a  continuing  nuisance,  see  note,  60  fi.  Sox- 
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eign  judgment,  other  than  that  of  a  sister 
state,  in  four  years.    7ft. 

The  lien  of  a  judgment  of  a  federal  court 
held  within  a  state  is  subject  to  the  statute 
of  limitations  of  that  state.  Abheg  v.  Cnm- 
Bank,  69  D.  401. 


A  statute  provided  that  every  e 
judgment  shall  be  brought  within  ten  yi 
next  after  the  judgment  was  entered,  and 
not  afterward.  Judgment  was  entered  March 
15,  1859,  and  an  action  was  commenced  on 
it  March  15,  1869.  Held,  to  have  been  com- 
menced in  time.     Warren  v.  Slade,  9  K.  70. 

45.  Actions  upon  statutes.  —  The 
limitation  of  actions  on  statutes  to  three 
years  governs  an  action  against  a  stock- 
holder of  a  corporation  for  a  corporate  debt 
under  a  charter  making  the  stockholders 
liable  for  the  debts,  such  action  being  re- 
garded as  an  action  on  a  statute,  the  benefit 
whereof  "  is  limited  to  the  party  aggrieved," 
within  the  meaning  of  the  New  York  revised 
statute*.    Freelamd  v.  M cCullougk,  43  D.  68ft, 

2.  Actions  respecting  Real  Property* 

46.  In  general.*  —  Suits  respecting  land 
are  limited  usually  by  the  shortest  period  si* 
lowed  for  actions  to  recover  realty,  and,  in 
general,  equitable  rights  must  be  sssnited 
within  twenty  years.  Pugk  v.  Bell,  16  Dl 
142. 

In  a  suit  against  the  trustees  of  the  Wa- 
bash and  Erie  Oanal  to  recover  damages  oc- 
casioned by  overflow  of  plaintiff's  land,  pro- 
duced by  said  trustees'  action  in  raising  a 
dam  across  the  Wabash  River,  and  in  cutting 
waste-ways  through  embankments,  during 
the  period  between  1848  and  1854,  —  AeJc£ 
that  the  damages  sued  for  were  not  occa- 
sioned by  the  taking  of  the  land  or  materials 
of  the  plaintiffs,  in  the  sense  of  the  inter- 
nal-improvement act  of  1836,  and  were  no* 
recoverable  in  the  special  mode  therein  pre- 
scribed; but  were  consequential  damages, 
recoverable  in  an  action  on  the  case  at  law, 
and  that  the  two  years'  limitation  for  their 
recovery  did  not  apply.  Wabaek  Oanal  ▼. 
Spear*,  79  D.  444. 

The  owner  of  a  farm  conveyed  to  a  rail- 
road oomnanv  a  strip  of  it  by  a  deed  con- 
taining this  clause*  "I  hereby  covenant  that 
I  and  my  heirs  and  assigns  will  make  and 
maintain  a  sufficient  fence  through  the  whole 
length  of  that  part  of  the  railroad  which 
runs  through  my  farm;   this  covenant  of 
maintaining  the  fence  to  be  perpetual  and 
obligatory  on  me  and  all  persons  who  shall 
become  owners  of  the  land  on  each  side  of 
said  railroad."   Held,  1.  That  this  covenant 
gave  to  the  railroad  company  an  interest  in 
the  nature  of  an  easement  in  the  grantor's 
adjoining  land,  and  was  an  encumbrance 
within  the  meaning  of  the  covenant  against 
encumbrances  in  a  subsequent  conveyance 

•  8tatute  of  limitations  founded  on 
In  toundarles,  see  note,  62  D.  W-fOk 
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thereof;  2.  That  the  obligation  to  maintain 
the  fence  was  not  impaired  by  the  omission 
to  ^perform  it  for  twenty  years,  without  any 
evidence  of  its  haying  been  extinguished; 
8.  That  an  action  for  a  breach  of  the  cove- 
nant against  encumbrances,  in  the  second 
deed,  was  not  barred  by  the  statute  of  limi- 
tations until  twenty  years  after  the  date  of 
that  deed.     Branson  v.  Coffin,  11  R.  836. 

47.  Bjjectment.* — Actual  possession 
nnder  an  adverse  claim  for  twenty  years  and 
upward,  with  a  claim  of  title  in  other  lands 
forming  a  part  of  the  lot  of  which  actual 
possession  is  taken  and  by  right  of  such 
possession,  is  a  bar  to  a  recovery  in  eject* 
ment.    Jackson  v.  Bcwen,  2  D.  193. 

A  mere  naked  possession  for  twenty  years 
will  bar  an  ejectment,  if  such  possession  be 
adverse  and  hostile.  Where  the  occupant 
claims  under  or  through  the  person  having 
tide,  he  does  not  hold  adversely.  Gay  v. 
JioM,  6  D.  633. 

Where  a  warrant  is  issued  to  one  person, 
and  the  purchase-money  is  paid  by  another, 
and  the  patent  is  afterwards  taken  out  by 
the  nominal  warrantee,  the  right  of  him 
who  paid  the  purchase-money  is  gone,  unless 
he  takes  possession  of  the  land,  or  brings 
ejectment  to  recover  it  within  twenty-one 
years  from  the  date  of  the  warrant,  and 
after  that  lapse  of  time  he  cannot  recover, 
no  matter  how  clearly  he  may  be  able  to 
prove  that  the  legal  owner  was,  in  the  begin- 
ning, a  trustee  for  him.  Strhrw/Ur  v.  Roberts, 
57  D.  60ft. 

Where  separate  demises  are  laid  from 
several  oo-tenanta  or  coparceners,  and  the 
statute  of  limitations  has  effected  a  bar 
against  one  of  the  lessors,  a  recovery  may 
be  had  on  the  demises  from  the  others,  to  the 
extent  of  their  title.  Bawls  y.  Kennedy,  68 
D.  289. 

A  statute  providing  that  "no  action  for 
recovery  of  any  real  estate  sold  by  an  execu- 
tor or  administrator  under  the  provisions  of 
this  chapter  shall  be  maintained  by  any  heir 
or  other  person  claiming  under  the  deceased 
testator  or  intestate,  unless  it  be  commenced 
within  three  years  next  after  the  sale,*9  ap- 
plies to  all  sales,  void  as  well  as  voidable, 
made  by  probate  courts,  of  real  estate  be- 
longing to  persons  who  have  died  since  the 
passage  of  the  act  Harlan  v.  Peek,  91  D. 
653. 

48.  Bntry.  —  Adverse  and  exclusive  pos- 
session for  twenty  years  is  a  good  bar  to  a 
writ  of  entry,  although  the  demandant's 
title  may  have  been  derived  through  mesne 
conveyances  from  the  tenant  Steam*  y. 
Hendersass,  57  D.  66. 

49.  Forecloeiure  and  redemption. — 
1.  Foreclosure,  generally. — A  mortgagor's 
acknowledgment  within  twenty  years  is  un- 

*  Eflect  of  judgment  in  proceedings  for  eject- 
ment upon  the  statute  of  limitations,  see  note, 
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necessary  to  continue  the  lien  of  the  mort- 
gage, where  the  mortgagor  has  ceased  to  be 
the  owner  of  the  land.  Heyer  v.  Pruyn,  84 
D.  365. 

The  bar  of  limitation  does  not  attach  to 
a  mortgage  paid  in  part  until  the  statutory 
period  has  run  from  such  payment,  though 
the  mortgagor  may  have  been  in  possession 
for  nearly  the  whole  of  such  time  prior  to 
the  payment.     Stump  v.  Henry,  61  V.  300. 

Foreclosure  of  a  mortgage  transferred  as 
collateral  security  for  the  debt  of  a  third 
person  does  not  operate  as  a  payment  of 
such  debt.  The  debt  is  not  paid  until  the 
property  mortgaged  has  been  actually  sold 
ana  converted  into  money;  and  where  the 
debt  so  secured  Is  that  of  another  person, 
the  right  of  action  of  the  mortgagee  against 
him  for  money  paid  to  his  use  is  not  barred 
by  the  statute  of  limitations  until  six  years 
after  such  sale  and  conversion.  Brown  v. 
Tyler,  69  D.  239. 

The  mortgagee's  right  to  file  a  bill  of  fore- 
closure is  barred  by  the  same  lapse  of  time 
that  would  bar  an  action  for  the  recovery  of 
the  possession  of  the  mortgaged  premises. 
Wilkinson  v.  Flowers,  75  D.  78. 

The  right  to  enforce  the  lien  of  a  mort- 
gage is  barred  by  the  statute  after  the  expi- 
ration of  four  years  from  the  time  when  tne 
right  of  action  accrues  on  the  debt  secured 
by  the  mortgage.  Cunningham  v.  Hawkins, 
85  D.  73. 

The  entry  of  the  mortgagee  into  possession 
of  the  mortgaged  premises  cannot,  as  be- 
tween him  and  the  mortgagor,  operate  to 
extend  the  statutory  period  within  which  an 
action  for  the  enforcement  of  the  mortgage 
is  barred.    To. 

2.  Where  debt  or  note  secured  is  barred.  — 
Where  the  debt  secured  by  a  mortgage  is 
barred  by  the  statute  of  limitations,  the 
oreditor  has  no  remedy  left  upon  the  mort- 
gage. Duty  v.  Graham,  62  D.  634;  Perkins 
y.  Sterne,  76  D.  72. 

The  rule  that  whatever  discharges  a  debt 
necessarily  discharges  a  deed  in  trust,  on 
property  executed  to  secure  it,  does  not  ap- 
ply where  an  action  upon  the  debt  has  been 
barred  by  the  statute  of  limitations.  In 
suoh  a  case,  the  creditor  may  proceed  to 
foreclose  the  mortgage,  notwithstanding  the 
bar  of  the  debt  by  the  statute  of  limitations. 
Bush  v.  Cooper,  59  D.  270;  Heyer  v.  Pruyn, 
34  D.  355. 

If  the  debt  barred  by  limitation  be  re- 
vived by  a  new  promise,  it  will  operate  to 
revive  the  mortgage  by  which  such  debt  is 
secured,  though  there  be  no  words  to  that 
effeot  in  the  new  promise.  Perkins  v.  Sterne, 
76  D.  72. 

The  debtor  may  revive  the  debt  without 
reviving  the  mortgage,  by  declaring  such  to 
be  his  intention,  fins  goes  upon  the  prin- 
ciple that  a  conditional  promise  to  pay  a 
debt  that  is  barred  by  limitation  must  be 
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taken    as  it  is  made,  the  condition  going 
along  with  the  promise,     lb. 

Where  an  action  on  a  promissory  note,  se- 
cured by  a  mortgage  of  same  date,  is  barred 
by  the  statute  of  limitations,  the  remedy 
upon  the  mortgage  is  also  barred.  McCarthy 
v.  While,  82  D.  754;  unless  the  mortgage 
contains  a  covenant  for  the  payment  of  the 
money,  when  it  might  be  that  it  would  re- 
quire  the  period  fixed  for  the  limitation  in 
such  cases  to  bar  the  right  to  foreclose. 
Harris  v.  Mi  Us,  81  D.  269. 

The  right  to  foreclose  a  mortgage  is  not 
barred  by  the  same  lapse  of  time  which  bars 
an  action  upon  the  note  secured  by  the 
mortgage.  NeviU  v.  Bacon,  66  D.  609;  Bet- 
knap  v.  Oleason,  27  D.  721;  Wilkinson  v.  Flow- 
ers, 75  D.  78;  Kennedy  v.  Knight,  94  D.  543; 
Browne  v.  Browne,  35  R.  96. 

3.  Redemption.  —  The  mortgagee's  right  of 
action  on  the  debt,  and  to  enforce  the  mort- 
gage given  to  secure  it,  and  the  mortgagor's 
right  of  action  for  the  redemption  of  the 
property  from  the  mortgage  lien,  are  mutual 
and  reciprocal,  and  when  one  is  barred  by  the 
statute  of  limitations,  the  other  is  also. 
Cunningham  v.  Hatching  85  D.  73. 

The  right  of  a  mortgagor  to  maintain  an 
action  to  redeem  the  property  from  the  lien 
of  the  mortgage  is  barred  after  the  expira- 
tion of  four  years  from  the  time  when  the 
right  of  action  accrues  on  the  mortgage 
debt.     lb. 

Such  right  of  action,  when  barred  by  the 
statute,  cannot  be  revived  by  an  offer  of  the 
mortgagor  to  pay  the  debt.     lb. 

50.  what  adverse  possession  will 
constitute  a  bar  or  give  title.  —  1. 
General  rules.  —  A  warrant-holder  is  not  es- 
topped to  set  up  title  under  the  statute  of 
limitations  in  an  ejectment  suit  by  the 
holder  of  a  prior  warrant,  by  the  fact  that 
his  application  fixes  the  commencement  of 
his  improvement  within  the  statutory 
period,  where  his  actual  adverse  possession 
began  a  sufficient  length  of  time  before  the 
date  so  fixed.  Oraffius  v.  Tottenham,  37  D. 
472. 

Possession  which  is  a  bar  to  an  action  by 
an  ancestor  at  the  time  of  his  death  is  a 
bar  to  the  action  of  his  heirs.  Overton  v. 
Davisson,  42  D.  544. 

A  grantee  in  possession  holding  adversely 
to  his  grantor  may  set  up  the  statute  in  bar 
of  an  action  founded  upon  the  grantor's 
title.     Machlot  v.  Dubreuil,  43  D.  550. 

The  statute  in  bar  of  an  action  for  the 
possession  of  land  is  available  only  where 
the  possession  has  been  adverse,  and  not 
when  taken  by  virtue  of  the  assent  and  per- 
mission of  the  plaintiff.  Browning  v.  Bates, 
49  D.  760. 

Adverse,  exclusive,  and  continuous  posses- 
sion for  the  period  prescribed  by  the  statute 
will  confer  title  to  land.  Stump  v.  Henry, 
61  D.  300. 
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One  having  open  possession  of  part  of  a 
tract  of  land,  and  claiming  the  whole,  where 
there  is  no  adverse  possession,  will,  by  hold- 
ing it  for  the  period  prescribed  by  the  stat- 
ute of  limitations,  aquire  a  title  in  fee 
thereto.     Hides  y.  Coleman,  85  D.  103. 

Adverse  possession  of  land  for  the  tune 
prescribed  by  the  statute  invests  the 
possessor  with  title  thereto.  It  not  only 
bars  the  remedy,  but  practically  extin- 
guishes the  right  of  the  party  having  the 
written  title.  And  after  the  adverse  posses- 
sion of  the  possessor  has  practically  ripened 
into  a  title,  be  is  entitled  to  all  the  remedies 
to  quiet  his  possession  that  are  incident  to 
possessions  under  written  titles,  which  are, 
in  law  and  equity,  no  more  efficacious  to 
protect  the  owners  in  the  actual  enjoyment 
of  their  possessions  under  them.  Arlington 
v.  Liscom,  94  D.  722. 

Devisees  holding  possession  of  land  under 
a  will  duly  proved  and  recorded,  for  the 
statutory  period,  will  gain  title  although 
the  will  is  afterward  set  aside;  and  the 
possession  of  a  tenant  for  life  inures  to  the 
benefit  of  the  remainderman.  Brown  v. 
Broum,  52  R.  169. 

2.  Forty  years.  —  Title  in  the  people  is  not 
barred  by  adverse  possession  short  of  forty 
years.     La  Frombois  v.  Jackson*  18  D.  463. 

3.  TJiirty  years* — A  feme  coverCs  right 
of  entry  is  barred  by  statute  in  Massachu- 
setts, unless  she  enters  within  thirty  years 
from  the  time  her  right  accrues,  Melvin  v. 
Proprietors,  38  D.  384. 

4.  Twenty-one  years  is  the  time  which 
raises  a  presumption  which  will  act  as  an 
interest  m  land,  and  this  presumption  un- 
repelled  will  defeat  any  claim  that  is  set  up 
against  it.    Strimp/er  v.  Roberts,  57  D.  606. 

Possession  of  a  disseisor,  to  give  title  un» 
der  the  statute,  must  be  actual,  visible, 
notorious,  distinct,  hostile,  and  of  twenty- 
one  years'  continued  duration.  Martin  v. 
Jackson,  67  D.  489. 

Adverse  possession  for  twenty-one  years, 
though  commenced  before  instaUments  were 
due  on  a  mortgage,  would  bar  the  mortgagee. 
lb. 

Actual,  notorious,  continuous,  and  exclu- 
sive possession  of  land  up  to  certain  line 
for  a  period  of  twenty-one  years  gives  a  good 
title  thereto  under  the  statute  of  limitations, 
although  such  possession  may  have  grown 
out  of  a  mistake  of  the  adjoining  proprietors 
as  to  the  location  of  the  true  fine  between 
them.     Yetzer  v.  Thoman,  91  D.  122. 

One  who  has  maintained  a  dam  across  a 
non-navigable  stream  for  twenty-one  years 
cannot  be  required  by  statute  to  construct 
and  maintain  a  passage-way  over  the  same 
for  fish.     Woolever  v.  Stewart,  38  R.  569, 

5.  Twenty  years'  adverse  peaceable  posses* 
sion  is  a  bar  to  a  suit  in  chancery  to  recover 
land,  as  much  as  it  would  be  in  an  action  of 
ejectment     Reed  v.  Bullock,  12  D.  34& 
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The  grantee  of  the  people  is  barred  by 
twenty  years'  advene  possession  after  his 
title  accrued,  though  it  commenced  before. 
La  Frombois  v.  Jackson,  18  D.  463. 

Adverse  possession  for  more  than  twenty 
years  is  a  sufficient  bar  to  an  action  of 
ejectment.  Berthelemy  v.  Johnson,  38  D. 
179. 

Twenty  years'  uninterrupted  notorious 
adverse  possession  will  raise  a  presumption 
of  regular  re-entry  at  common  law  for  non- 
payment of  rent,  but  a  less  period  will  not. 
Alexander  v.  Walter,  60  D.  688. 

Twenty  yean'  advene  possession  of  land 
under  an  administrator*!  deed  ban  the  heira, 
unless  they  were  saved  by  infancy  or  cover- 
ture.   SUvenson  v.  McReary,  51  D.  102. 

A  disseisee's  right  of  entry  or  any  action 
by  him  to  recover  the  right  to  enter  is 
barred  by  limitation  when  the  disseison 
have  held  the  premises  by  a  continual  dis- 
seisin for  twenty  years.  Inhabitant*  v.  Ben- 
son, 52  D.  6ia 

Under  the  statute  of  James  L,  chapter 
16,  uninterrupted  possession  of  land  for 
twenty  years  is  like  a  descent  at  common 
law,  and  tolls  the  entry  of  the  penon  hav- 
ing right.     Armstrong  v.  Risteau,  59  D.  115. 

Exclusive  possession  and  use,  for  more 
than  twenty  years,  of  a  dock  adjoining  a 
wharf  extending  into  tide-water,  for  load- 
ing and  unloading  vessels,  is  sufficient, 
under  the  Massachusetts  statute,  to  estalv 
lish  title  thereto  by  prescription  against 
the  commonwealth.  Nichols  v.  Boston,  93 
D.  132. 

6.  Fifteen  yean.— 'Adverse  possession  of 
land  for  fifteen  yean  operates  to  com- 
pletely divest  the  title  of  the  former  owner, 
and  to  vest  it  in  the  advene  holder,  the  same 
as  if  he  held  a  <leed  thereto  from  such 
owner.  Such  possession  not  only  divests 
the  former  owner's  title  as  to  the  advene 
holder,  but  as  to  all  the  world.  Hughes  v. 
Graves,  94  D.  331. 

7.  Twelve  year*.  —  A  party's  right  to  re- 
cover  is  barred,  who,  having  knowledge  of 
the  open  and  notorious  adverse  possession 
of  another,  evidenced  by  claiming,  culti- 
vating, and  using  the  land  adversely  to 
the  former's  rights  for  twelve  years,  per- 
mits it,  without  any  attempt  on  his  part 
to  assert  his  title,  and  there  is  an  absence 
of  all  evidence  tending  to  show  any  aban- 
donment of  such  possession.  Ford  v.  Wtir 
son,  72  D.  137. 

8.  Ten  years.  —  Continued,  uninterrupted 
possession  of  land  for  ten  years,  by  a  party 
cultivating,  using,  and  enjoying  it  under  a 
claim  of  title,  gives  him  a  good  title  under 
the  statute  of  limitations.  Smith  v.  De  la 
Oarwa,  65  D.  147. 

Under  the  Mississippi  code,  actual  ad- 
verse possession  of  land  for  ten  years  vests 
%  fall  and  complete  title -thereto  in  the  pos- 
sessor, who  may  maintain  ejectment  for  it 


without  further  evidence  of  title.    Ford  v. 
Wilson,  72  D.  137. 

A  statute  providing  that  ten  yean'  ad- 
verse possession  under  a  tax  deed  shall  bar 
the  title  of  the  original  owner  applies  to  such 
possession  commencing  before  the  passage  of 
the  statute,  if  a  reasonable  portion  of  the 
term  remained  after  its  passage  in  which 
he  might  have  commenced  suit;  otherwise 
the  former  limitation  of  twenty  years  ap- 
plies.   Merklem  v.  Blake,  99  D.  68. 

9.  Seven  years.  —  Section  11  of  the  Ken- 
tucky statutes  of  1831  applies  only  to  cases 
where  deeds  were  made  by  femes  covert, 
without  a  dedhnvs  votestatem,  before  the 
passage  of  the  act,  ana  the  right  of  entry  of 
the  wife,  or  of  her  heir,  had  accrued  before 
that  time,  and  in  such  case  only  is  her  or  his 
right  to  be  barred,  if  she  or  he  fail  to  sue 
within  seven  yean  from  the  passage  of  the 
act,  and  the  grantee  has  been  peaceably  pos- 
sessed of  the  land  for  seven  years,  and  able 
to  show  that  the  deed  was  made  without 
fraud  or  guile.    Penrcs  v.  Patton,  45  D.  61. 

Adverse  possession  for  seven  yean  is  a 
good  title,  by  operation  of  the  statute  of 
limitations.    Moody  v.  Fleming,  48  D.  210. 

The  true  owner  of  property  must  enter 
upon  possession  of  the  same  within  the  stat- 
utory period  (seven  yean  in  Georgia),  or  his 
entry  will  be  barred.  Beverly  v.  Burke,  54 
D.  851. 

Where  the  true  owner  of  land,  being  in- 
volved in  litigation  with  his  grantor  concern- 
ing the  purchase  price  thereof,  for  the  purpose 
of  discrediting  such  grantor's  title,  procures  a 
third  penon  to  take  out  a  warrant  for  said 
property,  from  the  state,  and  permits  said 
third  person  to  remain  in  possession  for 
seven  yean,  the  adverse  possession  as  to  him 
is  complete,  and  such  third  person  acquires 
a  good  title.  Burkhalter  v.  Edwards,  60  D. 
744. 

Possession  is  sufficient  to  satisfy  the  stat- 
ute of  limitations  in  Illinois,  where  a  party 
with  his  tenants  has  occupied  and  resided 
upon  the  legal  subdivision  of  land  described 
in  his  patent,  for  the  period  of  seven  yean; 
although  such  party  has  subdivided  the  land 
into  town  lots.  It  is  not  necessary  that  he 
should  reside  upon  every  part  and  parcel  of 
the  land.      Williams  v.  BaUance,  74  I>.  187. 

10.  Five  years.  — The  statute  of  limitations 
runs  in  favor  of  a  vendee  in  possession  of 
land  under  an  executed  conveyance  from  the 
purchaser  in  an  executory  contract,  where 
Buch  vendee,  with  the  knowledge  of  the 
original  vendor,  openly  and  notoriously 
asserts  absolute  proprietorship  in  himself 
under  his  conveyance.  The  possession  of 
the  vendee  in  such  case  is  adverse  to  the 
title  of  the  original  vendor,  and  when  con- 
tinued for  five  years,  ban  the  latter's  right 
of  action.     Robntson  v.  Wood,  65  D.  140. 

An  action  to  recover  lands  within  the 
pueblo  of  San  Francisco,  by  one  holding  title 
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derived  from  the  pueblo,  may  be  brought  at 
any  time  within  five  yean  after  the  issuance 
of  a  patent  for  the  paeblo  lands  by  the 
United  States,    Davie  v.  Davis,  85  D.  157. 

A  purchaser  of  land  in  the  adverse  posses- 
sion of  another  is  barred  by  the  statute  of 
limitations  from  commencing  an  aotion  for  its 
recovery  after  the  lapse  of  Htb  years  from 
the  time  a  cause  of  action  first  accrued  to 


any  of  those  through  whom,  by  mesne  con* 
veyances,  he  has  acquired  title.  Leroy  v. 
Rogers  89  D.  88. 

A  purchaser  at  mortgage  sale  of  land  in 
the  adverse  possession  of  another  becomes 
assignee  of  the  mortgagor  when  he  obtains 
the  sheriff's  deed,  and  cannot  maintain  an 
aotion  for  its  recovery  unless  it  Is  commenced 
within  five  years  from  the  time  a  cause 
of  action  first  accrued  to  the  mortgagor  or 
those  under  whom  he  claims  title,    lb. 

One  who  has  been  in  continued,  exclusive, 
adverse  possession  of  land  for  five  yean  is 
entitled  to  the  benefit  of  the  statute  of  limi- 
tations, although  the  five  years  are  not  "  next 
preceding  "  the  commencement  of  the  action. 
Cannon  v.  Stoekmon,  05  D.  205. 

One  who  has  been  in  adverse  possession  of 
land  for  five  years  thereby  acquires  a  fee- 
simple  title;  and  it  seems,  if  he  is  then 
ousted,  even  by  the  party  holding  the  paper 
title,  he  can  recover  possession  at  any  time 
before  his  right  of  aotion  is  barred  by  a  five 
years'  adverse  possession.    lb. 

1 1.  Three  year*.  —  Where  defendant  shows 
possession  in  himself  of  the  land  in  contro- 
versy for  three  years  prior  to  the  commence- 
ment of  the  suit,  holding  by  a  regular  chain 
of  title  from  or  under  the  sovereignty  of  the 
soil,  it  is  a  good  defense,  although  the  iury 
may  believe  that  fraud  in  obtaining  the  deed 
was  sufficiently  proved.  Pearson  v.  Burditt, 
80  D.  649. 

The  leading  object  of  the  statute  of  limita- 
tions of  three  years  is  to  make  that  period  of 
adverse  possession  of  land  mature  the  inferior 
title  in  the  hands  of  the  possessor  into  the 
superior  title.     lb. 

The  defense  of  three  years'  limitation  is 
good  in  an  action  to  try  title  to  land,  where 
a  continuous  and  adverse  possession  of  the 
premises  for  that  period  by  the  defendant 
and  those  under  whom  he  claims,  under  the 
location  and  survey  of  a  valid  certificate  is 
proved.     Stafford  v.  King,  94  D.  804. 

5 1.  What  will  not.  —  When  there  is  no 
person  competent  to  bring  an  action  to  re- 
cover property,  its  adverse  possession  cannot 
vest  title  in  the  wrongful  possessor.  McDon- 
ald v.  Walton,  14  D.  318. 

The  statute  does  not  run  against  rever- 
sioners or  remaindermen  during  the  existence 
of  the  particular  estate.  McCorry  v.  King, 
89  D.  165. 

No  presumption  of  a  deed  or  grant  arises 
against  remaindermen  or  reversioners  by  an 
advene  possession  of  twenty  years  or  more 


during  the  continuance  of  a  particular 
lb. 

8ix  months  is  not  a  reasonable  time  m 
which  to  bar  a  right  to  sue  for  recovery  of 
land.    Pearce  v.  Potion,  45  D.  61. 

Fourteen  years'  possession  will  not  raise  a 
presumption  of  re-entry  in  Maryland,  and  the 
rule  of  New  York,  that  such  length  of  time 
will,  is  entirely  arbitrary,  and  not  sustained 
by  authority  or  analogy.  Alexander  v.  Wai- 
ter, 60  D.  688. 

The  loss  of  a  right  by  lapse  of  time  can 
only  be  where  the  one  against  whom  the  time 
is  running  has  some  means  of  preventing  the 
act  or  its  continuance.  King  v.  Miller,  55  D. 
246. 

Possession  will  not  operate  as  a  bar  to  a 
right  of  entry  recognised  or  acknowledged  by 
one  in  possession,  until  the  statutory  period 
has  elapsed  after  such  recognition  or  acknowl- 
edgment has  been  made,  Stmnp  v.  Henry, 
61  D.  900. 

One's  right  of  entry  is  not  barred  by  an- 
other's possession,  unless  it  be  advene, 
exclusive,  and  continuous  for  the  period  pre- 
scribed by  the  statute  of  limitations.    lb. 

The  statute  of  limitations  of  six  yean  has 
no  application  to  an  action  to  enjoin  diversion 
of  a  stream.  In  this  ease,  the  water  of  the 
stream  is  a  part  of  complainant's  freehold, 
and  a  right  to  it  by  prescription  can  only  be 
acquired  by  the  use  of  it  for  the  same  period 
of  time  in  which  the  statute  ban  an  action 
upon  lands,  to  wit,  twenty  years.  Burden 
v.  Stein,  62  D.  758. 

Men  lapse  of  seven  yean  before  filing  a 
bill  to  enforce  liens  for  payment  of  money 
does  not,  under  the  statutes  of  Tennessee, 
create  a  bar.  Where  the  question  concerns 
the  character  of  defendant's  possession,  such 
possession  must,  in  legal  contemplation,  be 
adverse;  that  is,  a  cause  of  aotion  must  have 
existed  for  the  full  period  of  seven  yean  be- 
fore suit  brought,  which  might  have  bean 
asserted  at  any  time  within  that  period,  in 
order  to  create  a  bar.    Lincoln  v.  PurceU,  73 

3.  Suit*  in  Equity. 

52.  In  general.  —  The  limitation  pre- 
scribed by  the  Tennessee  act  of  1799,  chap- 
ter  8,  section  4,  for  bringing  actions  to 
recover  specific  property  lost  and  deliv- 
ered in  a  gaming  transaction,  applies  only  to 
actions  at  law,  and  not  to  a  suit  m  equity,  to 
declare  void  a  conveyance  of  land  executed 
in  payment  of  a  loss  at  gaming.  Johnson  v. 
Cooper,  24  D.  602. 

When  no  provision  of  the  statute  of  limitav 
tions  is  directly  applicable,  the  limitation  in 
aualogous  oases,  if  there  be  any  such  ex- 
pressly provided  for  by  the  statute,  will  be 
applied;  and  if  the  matten  in  controversy 
be  not  analogous  to  any  embraced  in  the 
statute,  then  the  longest  period  of  limitation 
known  to  our  laws  will  be  the  rule, 
v.  Mebane,  60  D.  905. 


LIMITATIONS  OF  ACTIONS,  m,  8. 


For  Index  to  Notes  In 


Decisions  and  American  Reports,  too  Volume 


Sift 
I. 


A  party  is  not  guilty  of  laches  so  at  to 
deprive  htm  of  relief,  by  waiting  three  years 
after  the  discovery  of  a  mistake  in  an  agree- 
ment before  he  brings  an  action  to  correct 
the  same.     Thompson  v.  Marshall,  76  D.  328. 

53.  Oases  involving  trusts.— The 
statute  of  limitations  is  a  bar  to  implied 
bat  not  to  express  trusts.  As  between  the 
beneficiary  in  an  express  trust  and  a 
stranger,  the  bar  of  the  statute  applies  in 
equity.    Shelby  v.  Shelby,  5  D.  686. 

It  is  an  implied  trust,  and  subject  to  the 
operation  of  the  statute,  where  a  father  pro- 
cures an  executor  to  deliver  to  him  money 
and  property  bequeathed  to  his  children  by 
their  grandfather.    Haynie  v.  Hall,  42  D.  427. 

A  statute  of  limitations  running  against  a 
trustee  runs  against  the  cestui  que  trust,  and 
the  neglect  of  the  trustee  to  sue  until  he  is 
barred  will  bar  the  cestui  que  trust,  oven 
though  an  infant  Williams  ▼.  Otey,  47  D. 
632. 

The  statute  does  not  apply  in  cases  of  di- 
rect, express  trust,  as  between  the  trustee 
and  his  cestui  que  trust,  but  relief  should  be 
sought  within  a  reasonable  time.  Tarleton 
r.  OoidtkwaUe.  68  D.  296. 

54.  Suits  to  recover  legacies  or  dis- 
tributive shares.  —  A  legacy  is  not  within 
statutes  of  limitations,  ana  courts  of  equity 
in  suits  for  legacies  do  not  adopt  the  statute 
or  its  exceptions,  or  act  in  analogy  or  con- 
formity to  it.     Perhw  v.  Cartmell,  42  D.  763. 

A  suit  for  a  legacy  charged  upon  land  is 
barred  by  the  lapse  of  thirty  years  without 
any  demand  for  its  payment,  either  by  the 
legatee  or  her  husband.    lb. 

An  aotion  for  a  legacy  is  barred  by  neglect 
of  the  legatee  to  prosecute  his  claim  within 
the  time  allowed  by  the  statute  of  limita- 
tions, where  the  executor  claims  the  legacy 
adversely.     Tinmen  v.  Uebane,  60  D.  206. 

The  statute  of  limitations  is  not  a  bar  to 
the  recovery  of  a  distributive  share  of  per- 
sonal estate  to  which  a  person  is  entitled 
under  the  intestate  law.  Patterson  v.  Nichol, 
SI  D.  473. 

55.  Suits  for  dower. —The  statute  of 
limitations  of  New  Jersey  may  be  pleaded 
in  actions  of  dower  in  equity  as  well  as  at 
law,  and  where  the  bill  does  not  state  any 
circumstances  to  take  the  case  out  of  the 
statute,  the  plea  may  be  a  pure  plea,  and 
need  not  be  accompanied  by  an  answer  in  a 
case  in  which  the  bill  merely  contains  the 
formal  allegations  in  regard  to  title  papers, 
which  are  always  found  m  such  bills,  for  the 
purpose  of  bringing  what  is  ordinarily  a 
legal  right  within  the  jurisdiction  of  a  court 
of  equity.    Conover  v.  Wright,  47  D.  213. 

5o. '  Suits  for  specific  performance.  — 
Where  an  action  at  law  on  a  contract  would 
be  barred,  a  suit  in  equity  for  its  specific 
performance  will  also  be  barred.  Alien  ▼. 
ieal,  13  D.  203. 

Some  limitation  should  be  fixed  by  law  to 


suits  as  well  for  specific  performance  as  for 
rescission  of  contracts.  York  v.  McNutt,  67 
D.  607. 

57.  Effect  of  lapse  of  time.  —  Suits  in 
equity  are  barred  by  lapse  of  time,  where 
statutes  of  limitation  do  not  operate, — 1. 
Upon  the  ground  of  public  policy,  the  peace 
of  society,  the  inconvenience  of  the  relief,  or 
that  it  is  against  conscience  or  good  faith; 
2.  Where  the  presumption  arises  of  some- 
thing having  been  done,  which  is  adverse 
and  destructive  to  the  plaintiffs  demand. 
Perkins  v.  Cartmell,  42  D.  753. 

Lapse  of  time  is  no  bar  to  relief  in  equity 
against  one  who  holds  the  legal  title  to  land 
as  trustee,  under  a  decree  which  has  been 
reversed.     TalboU  v.  Bell,  43  D.  126. 

Both  courts  of  law  and  equity  turn  an  un- 
willing ear  to  those  who  show  no  vigilance 
in  the  assertion  of  their  rights.  De  Cordova 
v.  8mu%  68  D.  136. 

Lapse  of  time  creates  a  presumption  that 
parties  have  waived  or  settled  their  rights, 
and  stale  claims  when  brought  into  a  court 
of  chancery  are  received  without  favor,  and 
entitled  to  but  little  consideration  unless  at- 
tended with  circumstances  that  will  repel 
such  presumption.    lb. 

The  bill  of  a  party  guilty  of  gross  laches, 
or  applying  for  relief  after  long  lapse  of  time 
unexplained  by  equitable  circumstances, 
will  ce  dismissed,  unless  a  part  has  been 
performed  or  paid,  when  the  defendant  will 
oe  decreed  to  refund,  to  make  compensation, 
or  to  a  specific  performance,     lb. 

The  laches  of  both  parties  to  agreement 
may  be  so  great  that  a  court  of  equity  will 
relieve  neither  one  of  them.  Walker  r. 
Emerson,  73  D.  207. 

Complainant's  right,  if  competent  in  its 
inception  to  be  established  by  parol  evi- 
dence, will  not  be  lost  by  any  lapse  of  time 
not  sufficient  to  bar  it  by  the  statute.  And- 
mg  v.  Davis,  77  D.  658. 

Void  acts  acquire  no  validity  by  the  lapse 
of  time.  So  held  as  to  a  grant  of  adminis- 
tration originally  void  for  want  of  jurisdic- 
tion.    Holyoke  v.  Haskins,  16  D.  372. 

58.  Stale  demands.  —  Courts  of  equity 
always  discountenance  laches  and  negleot, 
upon  general  principles  of  their  own,  inde- 
pendently of  toe  statutes  of  limitations,  and 
refuse  their  aid  to  stale  demands,  where  the 
party  has  slept  upon  his.  right,  or  acquiesced 
for  a  great  length  of  time.  Perkins  v.  Cart' 
mell,  42  D.  753.  S.  P.,  Frame  v.  Kenny,  12 
D.  367;  Pugh  v.  Belt,  15  D.  142;  Strimp/er 
▼.  Roberts,  57  D.  606. 

To  a  bill  filed  within  five  years  after  the 
liability  accrued,  the  doctrine  of  stale  demand 
furnishes  no  defense.  Hightower  v.  Thorn* 
ton,  62  D.  412. 

A  bill  to  enforce  a  vendor's  lien  for  un- 

Said  purchase-money  of  land  is  not  a  stale 
emand  if  filed  within  twenty  years.    Relfs 
v.  Rttft,  73  D.  467. 
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Where  a  party,  with  fud  knowledge  of  all 
the  facte,  neglects  for  nineteen  years  to 
assert  his  equities,  and  no  sufficient  excuse 
is  shown  for  the  delay,  his  laches  will  bar 
relief  in  a  court  of  equity.  Courts  of  equity, 
by  analogy,  will  follow  the  limitation  pro- 
Tided  by  law.  Castner  v.  Walrod,  25  R 
869. 

Where  a  special  deposit  of  coin  was  made 
for  safe-keeping,  ana  more  than  seventeen 
years  elapsed,  the  death  of  the  depositary 
intervening  more  than  two  years  before  suit 
was  brought,  and  eleven  years  elapsed  after 
the  deposit  before  demand  was  made  for  its 
return,  the  delay,  in  the  absence  of  expla- 
nation, was  unreasonable,  and  conclusive 
against  a  recovery.  Wright  v.  Paine,  34  R. 
24. 

69.  Excuses  for  delay  in  suing.— 
Equity  has  no  jurisdiction  to  relieve  a  per- 
son from  the  bar  of  the  statute  of  limitations, 
although  it  appear  that  the  defendant  held 
certain  slaves  of  the  complainant,  and  that 
the  time  to  bring  an  aotion  at  law  for  their 
recovery  had  been  allowed  to  elapse  by  the 
latter  by  reason  of  certain  offers  of  compro- 
mise made  by  the  former.  Waller  v.  Demint, 
25  D.  134. 

Negligence  of  a  party  to  proceed  against 
one  who  is  known  to  have  taken  and  used 
his  property  unlawfully  does  not  deprive 
him  of  his  right  to  do  so  until  the  statute  of 
limitations  interposes.  Porter  v.  Foster,  37 
D,  59. 

IV.  Disabilities  and  Exceptions, 

60.  Disabilities,  generally.  *  —  When 
the  statute  of  limitations  once  begins  to  run, 
no  subsequent  disability  will  stop  it.  Fay- 
soux  v.  Prather,  9  D.  691;  Buff  v.  Butt,  16  6. 
290;  Bensell  v.  Chancellor,  34  D.  561;  KisUer 
v.  Hereth,  39  R.  131. 

Joint  tenants,  in  order  to  claim  the  benefit 
of  the  statute  of  limitations,  must  all  have 
been  under  some  disability  at  the  time  their 
right  accrued.     Floyd  v.  Johnson,  13  D.  255. 

The  statute  may  run  against  the  estate  of 
one  tenant  in  common,  without  affecting  the 
rights  of  the  co-tenants  who  are  under  dis- 
abilities. McFarland  v.  Stone,  44  D.  325. 
Contra,  Thomson  v.  Oaillard,  45  D.  778. 

A  person  under  disability  has  ten  years 
after  the  removal  thereof  in  which  to  sue, 
although  the  twenty  years  in  which  other 
persons  could  sue  have  elapsed;  if  the  dis- 
ability be  removed  within  the  twenty  years, 
then  he  must  sue  within  ten  years  after  such 
removal,  provided  that  in  no  case  can  he  be 
deprived  of  the  full  twenty  years  after  the 
cause  of  action  first  accrued.  Jackson  v. 
Johnson,  15  D.  433. 

If  one  of  the  parties  to  a  writ  of  error  is 
within  the  saving  clause  of  the  statute  of 

•See  monographic  note  on  the  disabilities 
which  Interrupt  the  operation  of  the  statute,  86 
D.  68-78. 
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limitations,  the  case  is  saved  for  all  the  par- 
ties.    WiUdns  v.  Philips,  17  D.  579. 

Plaintiff  to  prove  a  disability  which  ex- 
empts him  from  the  operation  of  the  statute 
of  limitations,  must  snow  that  it  was  a  con- 
tinuing disability  from  the  time  the  cause  of 
aotion  first  accrued.  Edwards  v. 
80  D.  170. 

A  disability  saving  an  heir  from  the  oper- 
ation of  the  statute  is  no  protection  to  co- 
heirs.    Moore  v.  Armstrong,  36  D.  63. 

Delay  of  five  or  six  years  to  complain  of  a 
purchase  made  by  an  agent  is  not  fatal  where 
all  the  complainants  are  non-residents, 
and  some  of  them  are  infants  and  others 
femes  covert*  Buckles  v.  Lafferty,  40  D. 
752. 

Equity,  acting  in  analogy  or  conf  ormitv  to 
statutes  of  limitations,  adopts  the  exceptions 
in  favor  of  the  usual  disabilities.  Perhsu  v. 
GartmelL  42  D.  753. 

61.  Exceptions,  generally.* — General 
words  in  a  statute  of  limitations  must  re- 
ceive a  general  construction,  and  if  there  be 
no  express  exception,  the  court  eaa  make 
none.  Cocks  ▼.  McGintm,  17  D.  809;  Butier 
v.  Craig,  61  D.  527. 

If  plaintiffs  rely  on  exceptions  in  favor  of 
infants  or  femes  covert  in  the  statute,  they 
must  show  that  thev  are  entitled  to  the 
benefits  of  the  exceptions.  Stevenson  ▼•  Me- 
Beary,  51  D.  102. 

Where  a  party  claims  the  benefit  of  a  sav- 
ing in  the  statute,  it  is  of  vital  importance 
that  it  be  shown  that  he  is  entitled  to  it  by 
express  enactment,  because  his  claim  to  ex- 
emption being  against  the  current  of  the 
law,  and  founded  upon  exceptions  by  no 
means  co-extensive  with  its  effective  provis- 
ions, all  presumptions  are  against  him. 
Clarke  v.  Bank  of  Mississippi,  52  D.  248. 

The  saving  of  the  statute  has  never  been  at 
liberally  construed  as  its  effective  provisions, 
and  if  a  party  is  not  expressly  within  the 
saving,  all  that  is  inferred  is  simply  that  the 
legislature  did  not  think  that  there  was  any 
sufficient  cause  for  a  prolongation  of  the  ripht 
of  such  party  to  sue  beyond  the  legal  tune 
allowed  to  suitors  generally.    lb. 

Maxim,  Contra  non  valentem  agere  mm  cur* 
rit  prasscriptio,  does  not  prevail  in  Louisiana, 
except  in  the  cases  named  in  the  code.  Smith 
t.  Stewart,  99  D.  709. 

The  constitution  of  Georgia  forbade  the 
recovery  of  any  debt  the  consideration  of 
which  was  slaves  or  the  hire  thereof.  The 
supreme  court  of  the  state  decided  that  the 
provision  was  constitutional,  but,  on  appeal, 
the  United  States  supreme  court  held  that  it 
was  not  constitutional.  Held,  that  an  ao- 
tion to  recover  such  a  debt  was  not  taken 
out  of  the  statute  of  limitations  by  the  fact 
that  it  could  not  have  been  successfully 
prosecuted  before  the  decision  of  the  ss- 

*  Exception!  to  running  of  statute  not  implies 
unless  expressed,  see  note,  IS  D.  sSA-97%. 
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preme  court  of  the  United  States.    Harris 
v.  Orayt  15  R.  684. 

62.  When  absence  will  suspend  the 
statute.* — The  saving  in  the  statute  ex- 
tends to  foreigners,  or  those  who  have  never 
resided  in  the  state,  as  well  as  to  citizens 
who  may  be  temporarily  absent.  Ruggles  v. 
Keeler,  3  D.  482. 

If  one  be  out  of  the  state  when  a  cause  of 
action  accrues  to  him,  the  limitation  does 
not  begin  to  run  until  he  comes  into  the 
state.     Graves  v.  Graves,  4  D.  697. 

"Beside  without  state/'  in  a  statutory 
provision  that  statute  of  limitations  shall 
not  run  in  favor  of  any  one  during  the  time 
he  shall  be  absent  from  and  reside  without 
the  state,  means  only  an  established  resi- 
dence or  home  without  the  state.  Bueknam 
t.  Thompson,  61  D.  237. 

Prescription  does  not  run  against  an  ac- 
tion by  a  vendee  to  rescind  a  contract  for 
the  sale  of  slaves  during  the  vendor's  ab- 
sence from  the  state,  he  being  a  transient 
person.    Morgan  v.  Robinson,  13  D.  366. 

The  statute  of  limitations  of  South  Caro- 
lina is  to  be  construed  conjunctively  with 
statute  4  Anne,  chapter  16,  which  provides 
that  limitations  upon  a  right  of  action  shall 
remain  in  abeyance,  where  the  defendant  is 
beyond  the  seas  when  the  right  accrues. 
Smith  v.  Mitchell,  33  D.  119. 

Under  the  construction  put  upon  the  New 
Hampshire  statute,  where  the  absence  of 
party  from  the  state  is  suoh  that  no  personal 
service  can  be  made  upon  him,  the  statute 
does  not  run,  and  the  time  of  absence  must 
be  deducted  from  time  named  in  statute. 
Ward  v.  Cole,  64  D.  378. 

Possession  of  property  by  a  party  against 
which  a  judgment  might  have  been  obtained 
will  not  cause  the  statute  to  run  while  the 
party  is  absent  from  the  state,     lb. 

The  New  York  statute  of  limitations  does 
not  avail  a  debtor  who  was  absent  from  the 
state  while  the  claim  was  running.  Case  v. 
Cushman,  39  D.  47. 

The  statute  is  suspended  during  the  time 
of  defendant's  absence  from  the  state,  by 
change  of  residence,  after  the  cause  of  ac- 
tion accrues,  whether  the  plaintiff  is  aware 
of  such  removal  or  not,  where  the  statute 
provides  that  "if,  after  a  cause  of  action 
■hall  have  accrued,  such  person  depart  from 
and  reside  out  of  this  state,  the  time  of  his 
absence  shall  not  be  deemed  or  taken  as  a 
part  of  the  time  limited  for  the  commence- 
ment of  the  action. "  Cook  v.  Holmes,  77  D.  548. 

A  foreign  corporation  is  a  "person  "  within 
the  meaning  of  the  exceptions  as  to  persons 
absent  from  the  state.  North  Missouri  R.  R. 
Co.  ▼.  Akers,  96  D.  183.  Contra,  see  OkoU 
v.  T.R.R.  Co.,  75  D.  893. 

*  Absence  from  state,  wha>  constitutes,  see  note, 

It  J).  644,  645. 

Effect  of  absence  from  the  state  on  running  of 
statute,  see  note,  86  ft.  73-77. 


63.  When  it  will  not.  —  Returning  to 
the  state  publicly,  by  a  debtor,  with  the  in- 
tent to  permanently  reside  therein,  although 
in  a  part  distant  from  his  former  residence, 
is  a  returning  or  coming  within  the  state 
within  the  meaning  of  the  statute  of  limita- 
tions, though  unknown  to  the  creditor.  So 
if  the  return,  though  temporary,  and  with- 
out intent  to  remain,  is  known  to  the  cred- 
itor, and  is  suoh  as  to  give  opportunity  for 
the  arrest  of  the  debtor.  Mazoson  v.  Foot, 
15  D.  679. 

A  debtor  is  not  "without  this  state," 
within  the  meaning  of  the  Connecticut  stat- 
ute of  limitations,  where,  being  a  citizen  of, 
domiciled,  and  resident  within  that  state, 
with  his  family,  he  temporarily,  for  business 
purposes,  goes  to  another  state,  and  remains 
there  for  eight  months  at  a  time  on  two  sep- 
arate occasions:  and  therefore  the  time  of 
such  absences  is  not  to  be  excluded  in  com- 
puting the  time  limited  for  the  commence- 
ment of  a  suit  against  him.  Sage  v.  Howie*, 
41  D.  128. 

The  running  of  the  Missouri  statute  is  not 
suspended  during  the  absence  of  a  person 
who  goes  to  another  state  with  the  intention 
of  returning,  leaving  his  family  and  property 
in  Missouri,  although  he  remains  in  such 
other  state  for  several  months,  doing  busi- 
ness there.     Oarih  v.  Robards,  64  D.  203. 

The  temporary  absence  of  a  husband  from 
his  home,  while  his  wife  remains  in  posses- 
sion thereof,  is  not  such  an  interruption  of 
the  possession  of  the  premises  as  will  stop  the 
running  of  the  statute  of  limitations  in  his 
favor,  especially  where  the  claim  set  up  by 
him  is  in  the  right  of  his  wife.  Smith  v.  De 
la  Garza,  65  D.  147. 

A  change  of  residence,  openly  and  pub- 
licly made  from  one  part  or  state  of  our 
common  country  to  that  of  another,  cannot 
be  considered  an  act  on  the  part  of  the 
debtor  which  suspends  prescription,  and 
creates  a  proper  case  for  the  application  of 
the  maxim,  Contra  non  valentem  aqere  non 
currit  praseriptio;  and  the  fact  of  his  pecu- 
niary embarrassments,  at  the  time  of  such 
removal,  does  not  per  se  vary  the  case.  New 
Orleans  Canal  etc  Co.  v.  Beard,  79  D.  582. 

The  time  of  a  debtor's  absence  from  the 
state  without  losing  his  domicile  is  not  to  be 
excluded,  under  the  Massachusetts  statute, 
in  computing  the  period  of  limitation  of  an 
action  against  him.  His  occasional  and  tem- 
porary absences,  however  long  continued,  if 
not  of  a  character  to  change  his  domicile, 
will  not  prevent  the  running  of  the  statute. 
Langdon  v.  Doud,  83  D.  641. 

Where  the  plaintiff  resided  out  of  the' 
state  when  the  claim  constituting  defend- 
ant's Bet-off  accrued,  and  up  to  the  time  he 
commenced  his  action  here,  and  the  defend- 
ant became  a  resident  of  the  state  within  six 
years  after  it  accrued,  and  continued  to  re- 
side here  until  the  action  was  commenced, 
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the  levy  of  the   execution.    Snodgrast  v. 
Branch  Bank,  60  D.  605. 

Whether  fraud  and  mistake  will  be  ad- 
mitted as  an  exception  to  the  running  of  the 
statute  is  an  open  question,  in  Texas.  But 
if  admitted  as  an  exception,  they  will  only 
prevent  the  running  of  the  statute  until  the 
fraud  and  mistake  are  discovered,  or  by  the 
use  of  reasonable  diligence  might  have  been 
discovered,  by  the  party  applying  for  relief. 
Smith  v.  Fly,  76  D.  109. 

An  agreement  to  keep  a  partnership 
secret,  and  its  mere  concealment  from  plain* 
US,  who  sold  goods  to  one  of  the  firm  in- 
dividually, which  goods  went  to  the  uses  of 
the  concern,  does  not  amount  to  such  a 
fraud  as  will  avoid  the  statute  of  limitations 
against  plaintiff  who  did  not  discover  the 
partnership  until  after  the  bar  of  the  stat- 
ute had  operated  against  him.  8ouk  ▼.  At- 
kinson, 79  D.  174. 

Where  defendant  has  held  the  property 
which  is  the  subjeot  of  litigation  in  open 
visible  bona  fide  possession  for  a  sufficient 
length  of  time  to  complete  the  statutory 
bar,  his  title  thereto  is  complete,  and  cannot 
be  affected  by  the  fraud  of  his  vendor,  if  he 
does  not  have  to  rely  upon  the  possession  of 
the  latter  in  computing  the  statutory  limi- 
tation.  Frankland  v.  HallowtU,  84  D.  582. 

Cases  of  constructive  fraud  are  within  the 
saving  clause  of  a  statute  of  limitations 
which  provides  that  an  action  for  relief  on 
the  ground  of  fraud  shall  not  be  deemed  to 
have  accrued  until  the  discovery  of  the  facts 
constituting  the  fraud.  Boyd  v.  Blankman, 
87  D.  146. 

Where  a  decree  against  an  infant,  and 
deeds  thereunder,  have  been  obtained 
through  fraud,  and  the  infant  is  not  guilty 
of  laches,  the  statute  of  limitations  will  not 
begin  to  run  against  him  until  the  discovery 
of  the  fraud;  and  the  burden  of  showing 
such  knowledge  as  will  set  the  statute  in 
operation  rests  on  the  other  party.  Long  v. 
Mulford,  93  D.  638. 

69.  or  concealment  of  cause  of 

action. — A  fraudulent  concealment  by  the 
defendant  that  a  cause  of  aotion  had  ac- 
crued to  the  plaintiff  is  a  good  replication 
to  a  plea  of  the  statute  of  limitations,  and 
is  sufficient  in  law  to  avoid  the  plea  of  the 
statute.  First  Mam.  T.  Corp.  v.  Field,  3  D. 
124. 

The  statute  of  limitations  is  a  good  plea 
in  equity  where  it  would  be  good  at  law  if 
the  suit  had  been  brought '  there,  except 
where  there  has  been  a  fraudulent  conceal- 
ment of  the  cause  of  action.  Beeves  v. 
Dougherty,  27  D.  496. 

A  fraudulent  concealment  will  not  stop  the 
running  of  the  statute,  though  the  plaintiff 
is  thereby  prevented  from  knowing  that  his 
cause  of  action  accrued;  the  relief  in  such  a 
case  would  be  in  equity.  Fee  v.  Fee,  36  D. 
103. 


That  the  statute  of  limitations  does 
protect  a  defendant  who  has  concealed  the 
plaintiff's  cause  of  action  has  been  uniformly 
held  by  the  equity  courts  in  both  England 
and  America.  Munson  v.  HaUowell,  84  D. 
682;  Frankland  v.  HaOowrU,  84  D.  582. 

The  fraudulent  concealment  from  plaintiff 
of  his  cause  of  action  by  the  defendant,  or 
the  fraudulent  concealment  of  the  subject- 
matter  of  litigation  by  the  defendant,  so 
that  no  effectual  suit  could  be  prosecuted 
for  redress,  will  prevent  the  statute  of  limi- 
tations from  barring  the  plaintiffs  right  of 
recovery,  both  at  law  and  in  equity.  Frank- 
land  v.  HaUoweU,  84  P.  582. 

A  statute  provided  that  "where  a  party 
has  a  cause  of  action  of  which  he  has  been 
kept  in  ignorance  by  the  fraud  of  the  ad- 
verse party/'  the  statute  of  limitations 
should  not  begin  to  run  until  the  fraud  was 
discovered.  Held,  that  where  the  cause  of 
action  was  the  fraud  of  the  defendant,  the 
mere  concealment  by  him  of  such  fraud  was 
sufficient  to  prevent  the  running  of  the 
statute  of  limitations.  Wear  v.  Skinner,  84 
R.517. 

Where  a  debtor  disclosed  to  the  adminis- 
trator of  his  creditor  the  fact  of  his  indebt- 
edness, but  omitted  to  state  the  amount, 
this  is  not  such  fraudulent  concealment  as 
will  toll  the  statute  of  limitations.  Sankey 
v.  McEtevey,  49  R.  575. 

70. or  ignorance  of  cause  of  ao- 
tion. — Time  begins  to  run  when  the  right 
of  action  accrues,  not  when  a  person  igno- 
rant of  his  rights  comes  to  a  knowledge 
of  them.  Thomas  v.  White,  14  D.  56;  Jordan 
v.  Jordan,  16  D.  249;  Smith  v.  Bishop,  31  D. 
607;  Thrower  v.  Cureton,  53  D.  660. 

An  action  is  barred  in  a  case  where  the 
cause  of  aotion  is  perfected,  and  the  statute 
of  limitations  has  subsequently  run,  al- 
though the  party  may  have  been  ignorant 
of  his  cause  of  action,  and  that  ignorance 
may  have  resulted  from  the  character  of  the 
original  fraud  in  the  transaction,  or  from  the 
manner  in  which  it  may  have  been  perpe- 
trated.    Smith  v.  Bishop,  31  D.  607. 

The  statute  of  limitations  commences  to 
run  in  f  avjor  of  a  suspended  bank  and  against 
its  depositors,  not  from  the  time  transac- 
tions between  them  terminated,  but  from 
the  time  the  suspension  was  made  known  to 
them.  Union  Bank  v.  Planters'  Bank,  31  D. 
113. 

Where  a  failure  to  discover  a  mistake  is  re- 
lied on  to  shelter  a  party  from  the  operation 
of  the  statute,  he  must  show  that  he  could 
not,  by  the  exercise  of  proper  vigilance,  have 
made  an  earlier  discovery.  Lexington  etc 
B.  B.  Co.  v.  Bridges,  40  D.  528. 

A  legatee's  ignorance  of  a  legacy  does  net 
remove  the  bar  of  the  statute  of  limitations 
in  an  action  against  the  executor  who  claims 
the  leffaoy  adversely,  where  there  was  no 
fraudulent  concealment  on  the  part  of  the 
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executor,  and  the  will  was  publicly  recorded, 
and  inventory  made  and  returned,  and  amleB 
of  property  were  effected  under  the  will, 
and  all  the  parties  lived  for  many  years 
afterwards  in  the  county  where  these  acts 
were  done.     Tinmen  ▼.  Mebane,  60  D.  206. 

Willful  ignorance,  or  that  which  results 
from  negligence  and  want  of  that  degree  of 
viligance  which  the  law  requires  will  not 
prevent  the  operation  of  the  statute  of  limi- 
tations. Lexington  Life  etc  In*  Co.  v.  Page, 
66  D.  166. 

The  statute  of  limitations  will  not  bar  an 
action  for  conversion,  in  the  absence  of 
knowledge  by  the  owner  of  such  conversion, 
until  a  reasonable  time  elapses  for  learning 
the  facts.  Houston  etc.  Ry  Co.  r.  Adams, 
80  R.  116. 

71.  or  injunction  against  su- 
ing.*—A  court  of  equity  will  not  permit 
defendant  to  avail  himself  of  the  statute  of 
limitations  where  the  delay  in  bringing  the 
suit  was  caused  by  his  own  unconscien- 
tious conduct  in  enjoining  the  collection  of 
the  debt  during  the  time  of  the  running  of 
the  statute.     WiQ*n*on  v.  Flower;  76  D.  78. 

Inability  to  sue  will  not  prevent  the  run- 
ning of  prescription.  Smith  v.  Stewart,  99 
D.  709. 

A  policy  of  fire  insurance  provided  that 
no  suit  should  be  maintained  thereon  unless 
commenced  within  twelve  months  after 
loss  or  damage.  To  avoid  this  provision  set 
np  in  defense  to  an  action  thereon,  the 
plaintiff  showed  that  a  third  person  had  ob- 
tained an  injunction  restraining  the  defend- 
ant from  paying  and  the  holders  from 
receiving  the  loss  or  damage  under  the 
policy.  The  New  York  statute  of  limita- 
tions provides  that  when  the  commencement 
of  an  aotion  shall  be  stayed  by  injunction, 
the  time  of  the  continuance  of  the  injunc- 
tion shell  not  be  a  part  of  the  time  limited 
for  the  commencement  of  the  action.  Held, 
1.  That  the  injunction  did  not  suspend  the 
operation  of  the  limitation  nor  relieve  from 
the  forfeiture;  2.  That  the  exception  in  the 
statutes  does  not  apply  to  limitations  by 
contract,  but  only  to  statutory  limitations; 
3.  That  the  injunction  did  not  restrain  the 
bringing  of  an  action.  Wilkinson  v.  First 
Nat.  Fire  Ins.  Co.,  28  R.  166. 

72.  Exception  in  cases  involving 
trusts. t  —  Time  does  not  run  against  a 
cestui  que  trust  of  an  express  trust,  either  at 
law  or  in  equity.  Thomas  v.  White,  14  D. 
66.  a  P.,  Aypv.  Dreisbach,  21  D.  447;  Miles 
▼.  Thome,  99  D.  384. 

The  exception  in  ohancery  is  where  the 
rights  are  purely  equitable.  Thomas  v.  White, 
14  D.  66. 

*  Injunction  against  pleading  statute  of  limi- 
tations, *ee  notes,  61 D.  700;  75  D.  84-87. 

f  Exception  In  cases  of  trusts,  see  note,  12  D. 
172,278. 

Fee  monographic  note  on  limitation,  as  between 
trustor  and  trustee,  W  D.  8B0-8M. 


The  statute  of  limitations  is  a  good  plea 
in  equity  as  well  as  at   law.     But  tn< 


technical  and  continuing  trusts  which  are 
not  oognizable  at  law,  but  fall  within  the 
proper,  peculiar,  and  exclusive  jurisdiction 
of  a  court  of  equity  are  not  affected  by  the 
statute.  Kane  v.  Bloodgood,  11  D.  417; 
Presley  v.  Davis,  62  D.  396.  Hence  an  ad- 
ministrator cannot,  in  equity,  plead  the  stat- 
ute of  limitations  against  an  heir,  or  one 
entitled  to  a  distributive  share  of  the  estate. 
Decoucher.  Savetier,  8  D.  478. 

In  express  or  direct  trusts,  the  statute  of 
limitations  does  not  operate.  In  such  oases, 
the  trustee  takes  possession  and  holds  for 
another.  His  possession  is  the  possession  of 
that  other,  and  there  can  be  no  adverse  hold* 
ing  until  the  trustee  denude  himself  of  hi* 
trust,  by  assuming  to  hold  for  himself,  and 
notifies  the  cestui  que  trust  of  his  treachery. 
Haynie  v.  Hall,  42  D.  427;  Com.  ▼.  Moltz, 
51  D.  499. 

Implied  trusts,  where  a  party  takes  pos- 
session in  his  own  right,  are  equally  subject 
to  the  operation  of  the  statute  of  limitations 
in  courts  of  equity  as  would  be  the  corre- 
sponding actions  prosecuted  in  a  court  of 
law.  Haynie  v.  Hall,  42  D.  427.  8.  P., 
Tinnen  v.  Mebane,  60  D.  205;  McDowell  ▼. 
Goldsmith,  61  D.  305. 

In  the  case  of  a  trust  constituted  by  th# 
act  of  the  parties,  the  possession  of  the 
trustee  is  that  of  the  cestui  que  trust,  and  no 
length  of  possession  will  bar;  but  the  posses- 
sion of  a  trustee  made  such  by  the  decree 
of  a  court  of  equity  is  considered  adverse, 
and  in  that  case  the  statute  of  limitations 
will  be  a  bar.  Edwards  v.  University,  30  D. 
170. 

The  liability  of  an  incorporated  company 
to  pay  the  dividends  on  certain  shares 
owned  by  the  plaintiff  is  not  such  a  trust  as 
will  take  the  case  out  of  the  statute  of  lim- 
itations.   Kane  v.  Bloodgood,  11  D.  417. 

Provisions  in  the  statute  exempting  from 
their  operation  all  lands  granted,  seques- 
tered, or  appropriated  to  public,  pious,  and 
oharitable  uses  extend  to  lands,  or  rights  to 
lands,  held  by  trustees  of  a  state  university 
in  trust  for  its  use  and  benefit.  University 
v.  Reynolds,  23  D.  234. 

An  administrator,  being  a  trustee,  cannot 
set  up  the  statute  in  bar  to  the  next  of  kin 
or  persons  entitled  to  the  assets  in  his  hands. 
Rubey  v.  Barnctt,  49  D.  112. 

A  trust  imposed  on  the  directors  of  a  cor- 
poration elected  for  a  limited  time  is  not  such 
a  continuing  trust  as  withdraws  it  from  the 
operation  of  the  statute  of  limitations.  Lex- 
ington etc,  R.  R.  Co.  v.  Bridges,  46  D.  528; 
Baxter  v.  Motes,  52  R.  783. 

The  statute  does  not  apply  to  lands  held 
by  a  city  in  trust  for  the  benefit  of  the 
public,  where  the  city  has  not  the  un- 
qualified control  and  disposition  thereof, 
but  holds  them  under  certain  limited  and 
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defined  trusts.    City  o/  Atom  v.  IUsnok  T. 
Co.,  52  D.  479. 

The  relation  existing  between  an  attorney 
and  client  is  at  the  most  but  a  construct- 
ire  trust,  and  does  not  belong  to  that  class 
of  express,  continuing,  and  subsisting  trusts 
to  which  the  statute  is  in  equity  held  to  be 
inapplicable.    Cook  v.  Rives,  53  D.  88. 

A  trust  which  prevents  the  running  of  the 
statute  does  not  arise,  where,  without  fraud 
or  concealment,  or  agreement  to  hold  in 
truet»  two  of  three  attorneys  engaged  in  a 
cause  receive  the  fees  for  alL  Webster  ▼. 
Newbold,  82  D.  487. 

The  right  of  femes  covert  and  of  infanta  as 
equitable  owners  of  property,  the  legal  title 
to  which  is  vested  in  trustees,  is  not  barred 
by  the  failure  of  the  trustees  to  institute  a 
suit  for  its  recovery  until  after  the  lapse  of 
the  period  prescribed  by  the  statute  of  lim- 
itation*.    Fearn  v.  Shirley,  66  D.  575. 

The  extinguishment  of  a  trustee's  right  of 
action  by  lapse  of  time  operates  to  defeat 
the  equitable  right  of  the  cestui  que  trust 
Coleman  v.  Walker,  77  D.  163. 

The  statute  is  a  good  defense,  both  as 
against  a  cestui  que  trust  in  equity  and  a 
trustee  at  law,  to  a  suit  on  a  note  given  to 
the  trustee  of  a  feme  covert,  as  such,  for 
money  whioh  he,  being  thereto  authorised, 
loaned  to  the  defendant,  a  stranger,  the 
latter  knowing  that  it  was  a  trust  fund,  if 
there  is  no  showing  of  fraud  or  conspiracy. 
Mason  v.  Mason,  83  D.  172. 

The  managers  of  a  savings  bank  are  trus- 
tees for  depositors,  and  the  statute  does  not 
run  against  a  claim  of  injury  by  neglect  on 
their  part  Williams  v.  McKay,  53  R. 
775. 

78.  Exception  in  favor  of  one  who 
has  brought  prior  suit.  —  A  party  can- 
not deduct  from  the  period  of  the  statute 
applicable  to  his  case  the  time  consumed  by 
the  pendency  of  an  action  in  which  he  sought 
to  have  said  matter  adjudicated,  but  which 
was  dismissed  without  prejudice  as  to  him. 
NeviU  v.  Bacon,  66  D.  609. 

74.  Privilege  accorded  to  personal 
representatives.  —  Contracts  made  by  ex- 
ecutors or  administrators,  although  in  ful- 
fillment of  executory  contracts  made  by  the 
decedent,  are  not  within  the  Kentucky  act 
of  1819  limiting  the  time  of  bringing  suits 
against  executors  or  administrators.  Cum- 
min*  v.  Kennedy,  14  D.  45. 

The  allowance  of  a  note  as  »  claim  against 
the  estate  of  a  deceased  insolvent,  by  a 
guarantor  of  the  note  appointed  commis- 
sioner of  the  estate,  cannot  be  construed  an 
acknowledgment  by  him,  so  as  to  stop  the 
running  of  the  statute  as  against  him.  Gar- 
diner v.  Nutting,  17  D.  211. 

Where  the  statute  had  begun  to  run 
against  an  intestate  in  his  lifetime,  its  opera- 
tion is  not  suspended  until  after  administra- 
tion granted,  when  the  administrator  could 


have  taken  out  letters  and   sued  earlier. 
tfkksv.  Martindale,  18 1).  647. 

The  statute  does  not  run  against  an  ad- 
ministrator's claim  against  his  intestate's 
estate,  because  he  cannot  sue  himself.  Stats 
v.  Reigart,  39  D.  628. 

An  administrator  making  a  void  sals 
would  be  estopped  from  bringing  an  notion 
to  recover  the  property  sold;  hence  the 
statute  would  not  commence 
him  so  as  to  bar  a  recovery  by  minor 
Herron  v.  Marshall,  42  D.  444. 

Ont  of  the  time  necessary  to  eonstitets  a 
bar  under  the  statute  must  be  deducted  the 
time  within  which  the  statute  forbids  suits 
against  executors,  to  wit,  nine  montha 
Henderson  v.  Usley,  49  D.  41. 

An  administrator  may  retain  the  amount 
of  a  claim  barred  by  the  statute  owed  to 
him  by  his  intestate,  even  though  the  same 
was  barred  at  the  death  of  his  intestate. 
Baker  v.  Bush,  71  D.  193. 

An  administrator  is  not  bound  to  plead 
the  statute  against  a  debt  due  by  his  intes- 
tate to  a  third  person,  nor  against  a  debt 
due  from  him  as  administrator  to  himself  is 
his  individual  capacity.    lb, 

75.  The  disability  of  infancy.*— 
When  the  statute  of  limitations  once  begins 
to  run,  its  operation  does  not  cease  by  the 
intervention  of  infancy,  coverture,  or  ether 
legal  disability.  FteJiugh  v.  Anderson,  3  D. 
625. 

Where  the  statute  has  oommenced  to  run 
in  the  lifetime  of  the  ancestor,  an  infant  has 
can  claim  no  protection  from  his  disability. 
Jackson  ▼.  Moore,  7  D.  398. 

The  infancy  of  some  of  the  complainants 
in  a  suit  for  specific  performance  will  not 

Erevent  the  running  of  the  statute,  if  there 
e  some  are  who  not  under  disability.  Atten 
v.  Beat,  13  D.  203;  Feamr.  Murky,  66  IX 
575. 

The  saving  of  infancy,  and  the  commence- 
ment of  the  action  within  the  statutory 
period  after  arriving  at  majority,  meat  be 
specially  pleaded.    Hyde  v.  Stone,  22  D.  582. 

Title  of  a  purchaser  of  an  infant's  estate  in 
lands  is  not  barred  by  the  statute,  if  the  in- 
fant's title  was  not  Thomson  v.  OaiOard,  45 
D.  778. 

The  statute  having  run  against  an  execu- 
tor, administrator,  or  other  trustee  of  the 
personal  property  of  an  infant,  the  infant  h 
also  barred.  Worthy  v.  Johnson,  54  D.  393f 
Coleman  ▼.  Walker,  77  D.  163.  Contra,  And- 
mg  v.  Davis,  77  D.  658 

Infancy  and  coverture  of  a  female  bene- 
ficiary do  not  prevent  the  statute  of  limita- 
tions from  running  against  her,  where  the 
legal  estate  and  right  of  action  is  vested  in  a 
trustee  for  her  benefit.  Coleman  v.  Walker, 
77  D.  163. 

The  statute  does  not  run  during  the  hv 

*  Disability  of  infancy,  effect  on  statute  of  Umt> 
tatlons,  see  note,  M  D.  «,  0]l 
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neither  insanity  nor  any  other  supervening 
disability  arrests  its  progress.  Adammm  v. 
Smith,  12  D.  665. 

Persons  deaf  and  dumb  from  birth  are, 
prima  fade,  non  compos  mentis,  and  the  stat- 
ute does  not  ran  against  them  unless  they 
are  shown  to  possess  sufficient  intelligence  to 
know  and  comprehend  their  legal  rights  and 


fancy  of  any  co-tenant  of  realty  against  the 
other  co-tenants,  in  South  Carolina,  whether 
they  sue  jointly  or  severally;  and  this  rule 
applies  in  case  of  successive  minorities;  as 
where  land  descended  to  the  plaintiff  and 
another  during  the  plaintiff's  minority,  and 
before  she  came  of  age  her  co-tenant  died, 
leaving  minor  heirs,  and  during  their  minor- 
ity the  plaintiff  alone  brought  trespass  to 
try  title,  after  her  own  right  of  action  would 
have  been  barred  if  she  had  been  the  solo 
owner.     HiU  v.  Wilson,  55  D.  696. 

76.  The  disability  of  coverture.*  — 
A  wife's  right  of  entry  is  not  barred  by  a 
Judgment  against  her  husband  for  the  re- 
covery of  possession  of  her  land,  and  a  writ 
of  hob,  fa.  thereon;  but  she  may  make 
a  formal  entry,   though  he  could  not,  to 

5 event  the  bar  of  the  statute  of  limitations. 
elvm  v.  Proprietors,  38  D.  884. 

The  law  will  not  impute  laches  to  the 
omission  of  a  feme  covert  during  her  cover- 
ture to  seek  redress  against  a  judgment  and 
the  wrong  inflicted  by  her  husband  and  the 
plaintiff  in  the  judgment.  Caldwell  v.  Wal- 
ter*, 55  D.  592. 

The  California  statute  of  1850  does  not 
run  aoainst  married  woman  during  cover- 
ture; out  under  the  amendment  of  1863  it 
runs  against  a  married  woman  in  all  those 
actions  to  which  her  husband  is  not  a  neces- 
sary party  plaintiff  with  her.  Wilson  v. 
Wilson,  95  D.  194. 

The  saving  in  the  statute  in  favor  of  mar- 
ried women  does  not  apply  where  the  woman 
was  unmarried  at  the  time  the  right  ac- 
crued, although  she  may  have  married 
afterwards  on  the  same  day.  Wellborn  v. 
Weaver,  63  D.  235. 

Where  a  statute  gives  to  married  women 
the  sole  possession,  control,  and  enjoyment  of 
their  separate  property,  real  and  personal, 
the  statute  of  limitations  runs  against  them 
the  same  as  against  a  feme  sole.  Caetner  v. 
Walrod,  25  R.  369. 

Coverture  is  no  protection  to  a  suit  for 
a  legacy  by  virtue  of  the  exception  of  cover- 
ture in  statutes  of  limitations,  as  the  act 
does  not  extend  to  the  case  of  a  legacy.  Per- 
kino  ▼.  CartmeU,  42  D.  753. 

A  husband  and  wife  suing  on  wife's  ohoses 
cannot  avail  themselves  of  the  exception  in 
the  statute  of  limitations  in  favor  of  femes 
covert.    McDowell  v.  Potter,  49  D.  503. 

77.  The  disability  of  mental  incapa- 
city. + — The  statute  is  suspended  while 
mental  incapacity  lasts;  but  when  that  in- 
capacity is  removed,  either  by  recovery  or 
death,  the  rule  is  different.  Arnold  v.  Ar- 
nold, 55  D.  434. 

When  the   statute   once  begins  to  run, 

•Disability  of  coverture,  effect  on  statute  of 
limitations,  see  note,  86  D.  69-71. 

t  Disability  of  lunacy,  when  prevents  opera- 
tion of  statute  of  limitations,  see  note,  86  D.  71, 
12. 


liabilities,  and  thereby  rebut  the  legal  pre- 
sumption of  incapacity.  Oliver  v.  Berry,  87 
D.  547. 

78.  Succeat4v*diaabiUtiea.— Aparty 
can  only  avail  himself  of  disabilities  exist- 
ing when  the  right  of  action  first  accrued, 
and  therefore  cannot  take  advantage  of  suc- 
cessive disabilities  which  are  not  regarded  in 
the  construction  of  the  statute  of  limitations. 
Demarest  v.  Wynkoop,  8  D.  467;  Floyd  v. 
Johnson,  13  D.  255;  Consent  v.  Farnan,  27  R. 
470.  Therefore  where  a  right  of  action  ac- 
crues to  a  female  minor,  who  afterwards 
marries  before  she  attains  her  majority,  it  is 
not  competent  for  her  to  avail  herself  of  any 
other  disability  than  that  of  infancy.  Dugan 
v.  Oittings,  43  D.  306;  Thompson  v.  Smith,  10 
D.  453;  Coaene  v.  Farnan,  27  R.  470.  But  a 
party  is  entitled  to  all  the  disabilities  exist- 
ing when  his  cause  of  action  accrues,  and 
the  statute  does  not  commence  to  run  against 
him  until  all  have  terminated.  Jackson  v. 
Johnson,  15  D.  433;  McFarland  v.  Stone,  44 
D.  325. 

Where  a  joint  cause  of  action  accrues  te 
several  plaintiffs,  and  all  of  them  are  under 
a  disability  to  sue,  the  statute  of  limitations 
will  not  commence  running  until  the  disabil-  > 
itv  be  removed  from  all;  But  if  one  of  such 
plaintiffs  be  capable  of  rains  at  the  time  the 
cause  of  action  accrued,  ana  the  suit  be  not 
commenced  within  the  time  limited  by  the 
statute,  all  the  persons  entitled  to  the  joint 
action  will  be  barred.  Anding  v.  Davis,  77 
D.  658. 

79.  Suspension  in  time  of  war.*  — 
The  operation  of  the  statute  of  limitations 
is  suspended  between  the  citizens  of  two 
countries  at  war,  while  such  war  continues. 
Wall  v.  Robson,  10  D.  623. 

The  statute  of  limitations  barring  the 
right  to  sue  does  not  run  during  the  time  of 
civil  war,  where  the  courts  are  not  open  to 
suitors.  Caperton  v.  Martin,  6  R.  270;  Cole* 
man  v.  Holmes,  4  R.  121;  Perkins  v.  Rogers, 
9  R.  639.  Contra,  see  Smith  v.  8tewart,  99 
D.  709;  McKmaer.  Mill,  11  R.  450. 

The  Texas  stay  law  providing  for  suspen- 
sion of  the  remedy  upon  certain  contracts 
until  twelve  months  after  the  ratification  of 
a  treaty  of  peace  between  the  Confederate 
States  and  the  United  States,  or  until  oth- 
erwise provided,  is  unconstitutional,  as  it 
impairs  the  obligation  of  contracts.  Seqnes* 
tration  Cases,  98  D.  494. 

A  statute  providing  that  "  all  statutes  of 

•  Bee  also  Wab,  84. 
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limitation  on  til  oivil  righto  of  action  of 
everv  kind*  whether  real  or  personal,  are 
hereby  suspended  until  one  year  after  the 
cloee  of  the  war  between  the  Confederate 
State*  and  the  United  States, w  eta,  is  not 
unconstitutional,    lb. 

A  resident  of  a  state  engaged  in  rebellion 
is  not  to  be  regarded  as  an  alien  enemy,  and 
subject  to  the  disabilities  thereof,  so  that  the 
statute  of  limitations  would  be  suspended  in 
his  favor,  where  he  remained  loyal  to  the 
United  States,  and  left  the  state  immediately 
after  the  commencement  of  the  war,  with 
the  intention  of  returning  at  its  close,  his 
family  meanwhile  residing  there,  and  resided 
during  the  continuance  of  the  war  on  loyal 
or  neutral  ground.  Zacharie  v.  Qoa]freyt  99 
D.  506. 

V.  Acknowledgment;  New  Promise. 

80.  What  acknowledgment  will  re- 
vive the  debt.  —  1.  In  central*  —  Ac- 
knowledgment of  a  debt  will  take  it  out  of 
the  statute.    Wheeloek  v.  Doolittle,  46  D.  163. 

Admission  of  a  present  subsisting  debt  is 
necessary  in  such  eases.  Frcy  v.  Kirk,  23 
D.  581. 

An  acknowledgment  of  a  debt  is  sufficient 
to  take  it  out  of  the  operation  of  the  stat- 
ute, although  there  has  been  no  new  promise. 
Glenn  v.  MeCuUough,  18  D.  661;  Palmer  v. 
QiUespic,  40  R.  657.  But  an  acknowledg- 
ment is  not  sufficient  for  that  purpose  unless 
it  admits  that  the  debt  continues  due.  Dick- 
inson v.  McCamy,  48  D.  298. 

The  acknowledgment  must  be  such  that 
an  implied  promise  may  arise  therefrom. 
Frcy  v.  Kirk,  23  D.  581. 

An  acknowledgment  of  a  subsisting  de- 
mand, or  any  recognition  of  an  existing 
debt,  is  evidence  of  a  promise  to  pay  it. 
NewUn  v.  Duncan,  25  D.  66. 

Where  a  subsequent  acknowledgment  is 
relied  on,  it  must  be  explicit  and  express. 
Lanier  v.  MeCabe,  48  D.  173. 

To  remove  the  bar  of  the  statute  there 
must  not  only  be  an  acknowledgment  of 
the  debt  existing,  but  an  expression  of  a 
willingness  to  pay  it  Coles  v.  Kelsey,  47  D. 
661;  Kensington  Bank  v.  PaUon,  53  D.  564; 
Brainard  v.  Buck,  60  D.  291;  Simonlon  v. 
Clark,  6  R.  752. 

An  acknowledgment,  to  remove  the  bar 
of  the  statute,  must  recognize  the  original 
existence  of  the  debt,  that  it  yet  remains 
unpaid,  and  must  have  been  made  within 
the  period  of  limitation.  EllioU  v.  Leake, 
32  D.  314. 

The  acknowledgment  need  not  refer  to 
the  amount  of  the  debt,  but  there  must  be 
no  uncertainty  in  it  as  to  the  debt  referred 
to,     Davis  v.  Slcincr,  53  D.  547. 

*  Acknowledgment  of  existing  liability,  what 
is,  see  uote,  40  R.  160-162. 

Acknowledgment  sufficient  to  take  debt  out  of 
the  statute,  see  notes,  85  R.  417-430;  58  &.  740-751; 
86  B.  197, 19H. 


To  revive  a  debt  barred  by  the  statute, 
there  must  be  a  clear  and  definite  acknowl- 
edgment of  the  debt,  a  specification  of  the 
amount  due,  or  a  reference  to  something  by 
which  such  amount  can  be  definitely  ascer- 
tained, end  an  unequivocal  promise  to  pay. 
Miller  v.  Baschore,  24  R.  187;  Webster  v. 
Newbold,  82  D.  487. 

The  slightest  acknowledgment  of  a  debt 
is  sufficient  to  take  it  out  of  the  statute. 
Accordingly,  where  a  debtor  referred  an 
account  to  an  agent  for  examination, — held, 
that  this  was  sufficient  evidence  to  go  to 
the  jury,  as  showing  a  promise  to  pay  what- 
ever should  be  found  due,  so  as  to  remove 
the  bar  of  the  statute.  Burden  v.  McJBlkennf, 
10  D.  570. 

A  parol  acknowledgment  is  sufficient  to 
revive  a  liability  on  a  contract  reduced  to 
writing.    NewUn  v.  Duncan,  25  D.  66. 

An  acknowledgment  rebuts  the  presump- 
tion of  payment  arising  from  lapse  of  tune. 
76. 

An  acknowledgment   made  after  action 
brought  prevents  the  bar  of  the  statute.  lb, 
A  debt  is  sufficiently  acknowledged  by 
giving  a  note  for  interest  dne  thereon.    Wen- 
man  v.  Mohawk  Ins.  Co.,  28  D.  464. 

Where  a  party  who  has  received  money 
on  a  parol  contract  for  the  sale  of  lands  long 
after  the  implied  assumpsit  arising  upon  the 
payment  has  been  barred  by  the  statute 
acknowledges  that  he  received  the  money, 
asserts  that  "  he  never  denied  it,"  that  "  the 
money  was  just,"  etc,  and  expresses  his 
willingness  to  make  a  deed  for  the  land  to 
which  the  contract  related,  the  recognition 
that  the  debt  is  unpaid  is  sufficient  to  au- 
thorize a  jury  in  finding  against  the  plea  of 
the  statute  of  limitations.  KUioU  v.  Leake, 
32  D.  314. 

Suffering  a  foreclosure  bill  to  be  taken  ee 
confessed  is  an  admission  of  liability  est  the 
part  of  the  mortgagor  sufficient  to  take 
the  case  out  of  the  statute,  where  such  an 
admission  is  necessary.  Hewer  v.  Pruyn,  Si 
D.  355. 

The  presumption  is,  that  a  letter  contain- 
ing an  acknowledgment  of  a  debt,  and  a 
promise  to  pay  it,  referred  to  the  debt  upon 
whioh  the  suit  is  brought,  in  the  absence  ©> 
proof  of  any  other  transaction  of  the  char- 
acter referred  to  in  the  letter.  Coles  ▼  J£ef> 
sty,  47  D.  661. 

An  agreement  by  an  adverse  possessor  to 
purchase  part  of  the  tract  in  his  occupancy 
from  the  true  owner,  recognising  the  latter  s 
title  to  a  larger  tract,  of  which  the  whole 
land  is  apart,  tolls  the  statute  as  to  alL 
Ingtrsoll  v.  Lewis,  51  D.  636. 

A  written  acknowledgment  of  a  debt,  or 
promise  to  pay  it,  removes  the  statute  bar 
from  the  original  cause  of  action;  but  it  ie  not 
to  be  considered  as  a  new  contract,  or  an  a 
foundation  for  a  new  suit  upon  the  old 
tract    Harlan  v.  Bemie,  76  D.  428. 
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An  acknowledgment  sufficient  to  remove 
the  bar,  at  law,  will  be  sufficient  in  equity. 
Harris  v.  Mills,  81  D.  269. 

The  debt  is  the  principal  thing,  and  the 
mortgage  given  to  secure  it  is  the  incident. 
The  Utter  follows  the  former.    lb. 

Where  judgment  is  confessed  by  a  fraud- 
ulent grantor  before  a  claim  is  barred  by  the 
statute,  the  original  cause  of  action  is  merged 
in  tike  judgment,  and  the  plea  of  the  statute 
cannot  avail  against  it.  SchaJ'erman  v. 
O'Brien  92  D.  706. 

An  acknowledgment  that  a  debt  exists, 
without  any  promise  to  pay  or  expression  of 
willingness  to  remain  bound,  will  toll  the 
statute,  in  the  absence  of  conditions  or  cir- 
cumstances rebutting  the  presumption  of  an 
intention  to  pay.  Chidsey  ▼.  Powell,  60  R. 
267. 

A  debtor  wrote  to  the  creditor:  "You 
shall  be  paid  as  I  set  the  money  over  and 
above  my  bread  and  meat ";  "  if  I  get  the 
money  I  will  then  pay  you  ";  "  I  have  ac- 
knowledged the  debt  to  you  in  ray  letters 
again  and  again,  and  therefore  it  stands  as 
good  as  if  you  had  my  bond."  Held,  1. 
A  valid  acknowledgment  and  promise,  in 
writing,  to  remove  the  bar  of  the  statute. 
2.  That  parol  evidence  was  competent  to 
identify  the  debt.  Abraliams  v.  Swann,  41 
R.  692. 

A  father  conveyed  his  land  to  his  sons  by 
a  deed  declaring  the  land  to  be  subject 
to  and  charged  with  the  payment  of  certain 
notes  made  by  him,  forming  part  of  the  con- 
sideration, and  assumed  l>y  the  grantee. 
Held,  a  sufficient  acknowledgment  to  take 
the  notes  out  of  the  statute.  De  Freest  v. 
Warner,  60  R.  657. 

The  following  acknowledgments  have  been 
held  to  remove  the  bar  of  the  statute;  An  ac- 
knowledgment that  a  debt  barred  by  the 
statute  is  still  due.  Lord  v.  Shaler,  8  D. 
160;  Mellick  v.  DeSeeXhorst,  12  D.  172;  Austin 
v.  BosUmck,  25  D.  42;  St.  John  v.  Oarrow,  29 
D.  280.  And  this  principle  is  applicable  to 
the  statute  concerning  the  recovery  of  book 
debts.     Lord  v.  Shaler,  8  D.  160. 

A  written  offer  by  defendant's  counsel, 
pursuant  to  instructions,  to  pay  the  claim 
without  interest,  in  order  to  avoid  litigation, 
but  reserving  the  right  to  plead  the  statute 
should  the  offer  not  be  accepted.  Murray  v. 
Coster,  11  D.  333. 

Acknowledgment  of  a  debt  in  terms  ad- 
mitting it  to  be  due,  and  assigning  poverty 
as  a  reason  for  non-payment  And  this  prin- 
ciple applies  to  a  deot  on  a  judgment.  Olcott 
v.  Scales,  21  D.  685. 

Admission  of  the  debt,  express  or  implied, 
«nd  made  either  to  the  party  or  to  a  stranger. 
McCrta  v.  Purmort,  30  D.  103. 

Admission  by  defendant  that  a  debt  barred 
by  the  statute  has  only  been  paid  in  part. 
JfcClertney  v.  McClemey,  49  D.  738. 

Acknowledgment  of  a  debt,  within  three 
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years,  without  refusal  to  pay  or  excuse  for 
not  paying  it.    Johnson  v.  Evans,  60  D.  669. 

The  words  "I  will  pay  it  as  soon  as  pos- 
sible."   Norton  v.  Shepard,  40  R.  157. 

2.  Bills  and  notes,  —  Where  the  maker  of  a 
note  denied  his  signature,  but  said  that  if  it 
could  be  proved  that  he  signed  it  he  would 
pay  it,  and  his  signature  was  proved, —  held, 
that  this  was  sufficient  to  take  the  case  out 
of  the  statute.    Seaward  v.  Lord,  10  D.  60. 

When  the  note  was  presented  to  defend- 
ant, he  said:  "That  note  has  not  been  paid, 
and  I  will  not  pay  it  unless  compelled  by 
law,  as  it  is  out  of  date,  and  I  received  no 
consideration  for  it";  and  this  was  field  to 
be  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  statute,  Lee  ▼.  Perry,  15  D. 
650. 

The  bar  of  the  statute  is  removed,  and  the 
defendant  is  technically  estopped  from  set- 
ting up  the  defense  of  the  statute,  where, 
more  than  six  years  after  certain  notes  were 
made  by  him,  he  signed  an  agreement  on  the 
back  of  the  notes,  to  the  effect  that  he  would 
"  not  take  any  advantage  of  the  statute  of 
limitations  on  the  within  two  notes."  Burton 
y.  Stevens,  68  D.  168. 

A  complaint  upon  a  promissory  note,  the 
collection  of  wnicb  is  barred  by  the 
statute,  contains  a  cause  of  action,  where 
it  alleges  that  the  defendant  has,  within  four 
years  prior  to  the  commencement  of  suit, 
44  in  writing,  acknowledged  and  promised  to 
paythe  note."    Porter  v.  Elam,  85  D.  132. 

While  there  can  be  no  written  promise  or 
acknowledgment  without  signature,  an  alle- 

fstion  that  defendant,  "in  writing,"  ac- 
nowledged  and  promised  to  pay  his  note 
imports  that  the  defendant  signed  his  name 
to  the  writing.    lb. 

One  of  two  makers  of  a  note  wrote  the 
holder  a  letter,  suggesting  that  he  proceed 
against  his  co-maker,  and  saying:  "I  do  not 
want  to  be  held  longer  on  the  note."  Held, 
an  "acknowledgment  of  an  existing  lia- 
bility,"  within  the  statute.  Elder  v.  Dyer, 
40  R.  320. 

81.  What  acknowledgment  will  not 
remove  the  bar.  —  1.  In  general*— An 
acknowledgment,  to  take  a  debt  out  of  the 
statute,  is  not  sufficient  which  does  not* 
specify  or  plainly  refer  to  the  particular  de- 
mand or  cause  of  action  sued  upon,  where  an 
account  exists  between  the  parties,  consist- 
ing of  a  great  variety  of  items,  and  wholly 
disconnected  in  their  character.  Martin  v. 
Broach,  50  D.  306. 

A  mere  acknowledgment,  made  after 
twenty  years,  that  the  debt  had  not  been 
paid  will  not  rebut  the  presumption  of  pay- 
ment arising  from  the  lapse  of  time;  to  do  so 
there  should  be  a  distinct  admission  of  the 
legal  obligation  and  no  expression  of  unwill- 
ingness to  pay.    Stover  v.  Duren,  51  D.  634. 

—     - -     I  |  111  |  I  H        I     ■  .   .     I_l  .  M.  _!_■_■■ 

*  Indefinite  acknowledgment  of  indebtedness 
see  note,  2y  1).  44>7.  4,8. 
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An  agreement  acknowledging  the  justice 
of  plaintiff's  demand,  to  have  the  effect  of 
takiog  a  case  ont  of  the  operation  of  the 
statute,  must  contain  an  unqualified  admis- 
sion of  subsisting  indebtedness;  and  if  there 
is  any  accompanying  circumstances  which 
repel  the  presumption  of  a  promise  or  an 
intention  to  pay,  or  if  the  expressions  are 
equivocal,  vague,  and  indeterminate,  lead- 
ing to  probable  inferences  only,  it  will  not 
amount  to  an  acknowledgment  sufficient  to 
take  the  case  out  of  the  operation  of  the 
statute.    8mith  v.  Fly,  76  D.  109. 

An  acknowledgment  by  defendant,  of 
plaintiff's  title  to  specific  personal  property, 
within  two  years  previous  to  the  commence- 
ment of  the  action,  will  not  defeat  the  de- 
fense of  the  statute  in  an  action  to  recover 
such  property,  if  defendant,  at  the  time  of 
the  acknowledgment,  evinces  no  intention 
or  willingness  or  refuses  to  submit  to  the 
title  so  acknowledged,  or  to  deliver  the 
property  to  plaintiff.  Thurmond  ▼.  Tram- 
meU,  91  D.  321. 

Under  a  statute  providing  that  the  ac- 
knowledgment of  a  debt  must  be  in  writing, 
and  signed  by  the  party  to  be  charged,  in 
order  to  take  the  debt  out  of  the  statute,  an 
account  stated,  which  iM  not  supported  by 
evidence  of  some  writing  signed  by  the  party 
to  be  charged,  will  not  prevent  the  running 
of  the  statute  against  the  previously  exist- 
ing liabilities  included  therein.  Chaos  v. 
Trafford,  17  R.  171. 

Two  parties  enter  into  the  possession  of 
real  estate  under  an  agreement  to  purchase, 
which  agreement  is  afterwards  forfeited, 
and  the  occupants  abandon.  One  of  the 
parties  afterwards  returns,  and  takes  an  in- 
dividual deed  for  the  same  property,  which 
deed,  together  with  the  original  forfeited 
agreement,  he  causes  to  be  recorded.  Held, 
that  the  recording  of  said  agreement  was 
not  such  an  acknowledgment  of  his  co-ten- 
ant's title  as  would  prevent  the  running  of 
the  statute  from  the  time  of  recording  the 
individual  deed.  Johnson  v.  Touhnin,  52  D. 
212. 

The  following  acknowledgments  have  been 
held  insufficient  to  remove  the  bar:  An  ac- 
knowledgment accompanied  with  declara- 
tions that  the  party  intends  to  rely  on  the 
statute.     Bangs  v.  Hall,  13  D.  437. 

A  general  clause  in  a  will  directing  all 
just  debts  of  testator  to  be  paid.  Peck  v. 
Botsford,  18  D.  92. 

Acknowledgment  by  an  executor  of  a 
debt  of  the  decedent  barred  by  the  statute. 
lb. 

An  admission  that  the  debt  is  unpaid, 
coupled  with  a  refusal  to  pay  on  the  ground 
that  the  debtor  has  been  discharged  under 
the  insolvent  laws,  even  though  the  dis- 
charge was  unconstitutional,  and  void  as  re- 
ipeoting  that  particular  debt.  Frcy  v.  Kirk, 
»  D.  581. 


An  acknowledgment  by  the  defendant 
that  the  items  in  the  plaintiff's  account  are 
just,  but  that  l)e  has  some  offsets  thereto, 
and  a  subsequent  promise  to  settle  all  differ- 
ences, and  aoconnt  fairly,  and  not  to  take 
advantage  of '  the  statute  of  limitations. 
Sutton  v.  Burruss,  33  D.  246. 

Acknowledgment  of  a  debt  by  making  a 
statement  of  it  in  a  schedule  in  insolvency. 
Christy  v.  Flemington,  49  D.  590;  Richardson 
▼.  Thomas,  74  D.  636. 

A  mere  admission  of  legal  liability. 
Pritehard  v.  Howell,  60  D.  363. 

A  written  acknowledgment  at  the  foot  of 
an  account,  that  the  "debits  and  credits 
are  correct,  and  subject  to  the  settlement 
of  accounts "  between  the  parties.  The  ac- 
knowledgment of  the  correctness  of  an  ac- 
count, with  the  claim  of  its  being  subject  to 
offsets,  comes  within  the  same  role.  Har- 
lan v.  Bernie,  76  D.  428. 

A  written  acknowledgment  found  among 
the  debtor's  papers  after  his  death.  Allen 
v.  Collins,  35  R.  416;  Abercrombie  v.  Butts, 
53  R.  832. 

2.  Bills  and  notes.  —  Under  the  plea  of  the 
statute,  in  an  action  on  a  promissory  note, 
evidence  that  defendant  had  admitted  he 
executed  the  note,  but  observed  that  it  was 
outlawed,  and  that  he  meant  to  avail  him- 
self of  the  statute  of  limitations,  does  not 
amount  to  a  promise  to  pay,  so  as  to  entitle 
the  plaintiff  to  recover.  Danforih  ▼•  Cfeter, 
6  D.  361. 

Where  a  defendant  who  had  been  ar- 
rested in  an  action  on  a  promissory  note 
said  "  that  he  owed  the  plaintiff  the  money, 
and  intended  to  have  paid  him,  but  that  he 
had  taken  ungentlemanly  steps  to  get  it, 
and  as  he  had  taken  those  steps,  he  would 
keep  him  out  of  it  as  long  as  ne  could,"— 
hda%  not  to  be  such  an  acknowledgment  as 
would  take  the  case  out  of  the  statute.  Fries 
v.Boissetet,  11  D.  683. 

A  general  acknowledgment  of  indebted* 
ness,  without  specifying  the  nature  or  ex- 
tent thereof,  in  favor  of  the  payee  of  a  note, 
will  not  interrupt  the  running  of  the  time  of 
prescription  as  to  such  note.  Conway  v. 
Williams,  29  D.  466. 

The  admission  of  the  genuineness  of  a  note 
is  not  a  sufficient  acknowledgment  to  take  it 
out  of  the  statute,  where  the  admission  is 
accompanied  by  a  protestation  that  the  note 
has  been  discharged.  Dickinson  ▼.  McCamy, 
48  D.  298. 

An  indorsement  in  the  handwriting  of  the 
debtor,  but  not  signed  by  him,  of  a  payment 
of  part  of  a  promissory  note  will  not  pre- 
vent the  operation  of  the  statute,  if  no  money 
or  valuable  consideration  actually  passes  be- 
tween the  parties,  even  if  the  parties  at  the 
time  of  the  indorsement  orally  agree  that 
it  shall  be  deemed  to  be  a  payment.  Blanch- 
ard  v.  Blanchard,  23  R.  397. 

One  of  several  makers  of  a  joint  and  sev- 


LIMITATIONS  OF  ACTIONS,  V.  2227 

For  Index  to  Notes  In  American  Decisions  and  American  Reports*  see  Volume  I. 


sral  note,  in  facta  surety,  being  called  on 
for  payment,  told  the  payee  to  tell  the  prin- 
cipal that  he  most  make  a  payment  thereon, 
and  that  he  (the  surety)  said  so.  The  payee 
so  told  the  principal,  and  the  principal  made 
the  payment,  and  the  payee  reported  it  to 
the  surety,  who  said  it  was  all  right.  Held, 
that  this  showed  neither  authority  for  nor 
ratification  of  the  payment  so  as  to  take  the 
note  out  of  the  statute  as  to  the  surety. 
LUtlefield  v.  LUUeJUld,  43  R.  663. 

82.  What  new  promise  will  remove 
the  bar.  —  1.  In  general.  —  To  remove  the 
bar  of  the  statute,  there  mast  be  a  new 
promise,  or  circumstances  from  which  one 
may  be  inferred.    Coleman  v.  Fobes,  60  D.  75. 

A  second  indorser  may  recover  of  a  prior 
indorser  payments  made  on  the  note  within 
six  years  after  a  promise  by  the  latter  to  pay 
the  demand  as  fast  as  he  can.  Wright  ▼. 
Butler,  21  D.  323. 

A  testamentary  trust  for  payment  of  debts 
does  not  revive  debts  barred  by  the  statute 
of  limitations  at  the  time  of  the  testator's 
death;  bnt  if  such  trust  be  not  merely  im- 
plied, but  express,  precise,  and  clear,  it 
suspends  the  statute  on  debts  that  are  due 
at  that  time.   Agnew  v.  FeUerman,  45  D.  671. 

A  claim  barred  by  the  statute  ceases  to  be 
a  legal  right,  and  becomes  a  mere  moral  one; 
bnt  the  legal  right  is  restored  by  a  new 
promise,  or  by  admissions  from  which  a  new 
promise  can  properly  be  inferred.  Kyle  ▼• 
Wells,  65  D.  555. 

A  debt  barred  by  the  statute  is  a  sufficient 
consideration  to  support  a  new  engagement 
or  promise.  Womack  v.  Womack,  58  D.  119; 
PrUehard  v.  Howell,  60  D.  363. 

A  promise,  to  take  a  case  out  of  the  statute 
most  be  such  as,  if  original,  and  made  upon 
adequate  consideration,  would  of  itself  sup- 
port an  action.  PrUehard  v.  Howell,  60  D. 
363. 

A  new  promise,  to  remove  the  bar  of  the 
California  statute,  may  be  express  or  im- 
plied. An  express  promise  must  be  proved 
by  producing  the  promise  itself,  while  an 
implied  promise  must  be  proved  by  the  pro- 
duction of  the  acknowledgment  from  which 
the  promise  is  implied.  McCormick  ▼.  Brown, 
95  D.  170. 

To  remove  the  bar  of  the  statute,  an  ex- 
press promise  within  three  years  before  the 
bringing  of  the  action  is  not  necessary,  but 
it  is  sufficient  that  the  existence  of  the  debt 
was  recognized  by  the  debtor  within  that 
time.     Knight  v.  Howe,  96  D.  515. 

The  new  promise  woe  held  sufficient  in  the 
following  instances:  Where  one  of  two  admin- 
istrators said,  when  a  note  of  his  intestate 
was  presented  to  him:  "  It  is  the  signature 
of  the  deceased,  and  all  his  just  debts  shall 
be  paid  when  the  Holly  Shelter  lands  shall 
be  sold."  Cobham  v.  Administrators,  2  D.  612. 

Where  the  administrator  of  the  drawer  of 
a  note  wrote  several  letters  to  the  executors 


of  the  indorsee,  recognizing  the  existence  of 
the  demand,  but  declining  to  take  up  the 
note,  but  finally  wrote  that  he  would  be  in 
town  in  a  few  days,  and  would  settle  the 
matter  in  some  way.  Jones  v.  Moore,  6  D. 
428. 

Where  the  debtor  says  that  he  has  an  ac- 
count against  his  creditor  which  he  will  dis- 
count against  his  claim,  and  that  he  will 
settle  with  him  when  such  account  is  mads 
out.    Johnson  v.  Bounethea,  30  D.  347. 

Where  a  mortgage  is  given  to  secure  a 
promissory  note  barred  by  the  statute.  Mer* 
rills  ▼.  Swift,  46  D.  315. 

A  promise  by  the  debtor  to  "see  his 
brother,  and  pay  the  debt"  Khrby  ▼.  Mills, 
94  R.  460. 

2.  New  promise  must  be  unqualified  and 
unconditional.  —  An  unqualified  promise  to 
pay  a  barred  debt  will  take  it  out  of  the 
statute,  and  if  there  be  a  qualification,  the 
plaintiff  must  do  away  with  it  by  proof. 
Mtllkk  v.  De  Seelhorst,  12  D.  172. 

A  promise  to  pay  a  debt  barred  by  the 
statute  must  be  unconditional,  or  there  must 
be  such  an  unqualified  admission  of  present 
indebtedness,  from  which  such  promise  can 
be  inferred,  in  order  to  take  such  debt  out  of 
the  operation  of  the  statute.  Mumford  v. 
Freeman,  41 D.  582. 

The  promise  must  be  a  promise  to  pay  on 
demand,  an  immediate,  unqualified  promise 
to  pay,  without  restriction  or  conditions. 
Kensington  Bank  v.  Patton,  53  D.  564. 

There  must  be  an  admission  of  the  debt 
or  obligation,  and  an  unqualified  promise  to 
pay  the  debt  or  perform  the  contract  made 
within  the  time  limited  by  the  statute,  or 
what  is  equivalent  to  such  unqualified  prom* 
ise.     PrUehard  v.  Howell,  60  D.  363. 

The  promise  must  be  an  express  promise 
to  pay  the  debt,  which  is  taken  as  an  ac- 
knowledgment that  the  debt  is  due.  The 
acknowledgment  must  be  an  unqualified 
one  that  the  debt  is  due  in  whole  or  in  part. 
Harlan  v.  Bernie,  76  D.  428. 

Nothing  short  of  an  unqualified  written 
promise  to  pay  will  revive  a  debt  against 
which  the  statute  of  limitations  has  run. 
Pierce  v.  Seymour,  38  R.  737. 

A  new  promise,  to  revive  a  debt  barred  by 
the  statute  of  limitations,  must  identify  the 
debt  explicitly  and  certainly.  Landis  v. 
Both,  58  R.  747. 

83.  What  will  not.— A  bond  barred  by 
the  statute,  and  upon  which  no  payments 
have  been  made,  is  not  a  sufficient  consider- 
ation to  support  an  action  upon  an  express 
Sromise  to  pay  it.  Ludlow  v.  Van  Camp,  11 
K  529. 

A  new  promise,  to  take  a  ease  out  of  the 
statute,  must  be  a  direct  promise  to  pay  the 
debt;  a  promise  cannot  be  inferred  from  a 
mere  acknowledgment  that  the  defendant 
owed  the  plaintiff  some  debt.  Rome*  v. 
Link,  40  D.  411. 
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A  new  promise  is  not  inferred  from  the 
debtor's  including  the  debt  in  his  schedule 
of  debts,  filed  witn  his  petition  for  the  bene- 
fit of  the  insolvent  law.  Hidden  r.  Comens, 
60D.93. 

A  promise  or  acknowledgment  is  not  suffi- 
cient, under  the  Mississippi  act  of  1844, 
unless  it  is  made  in  writing,  or  on  presenta- 
tion of  the  claim  sued  on.  Briscoe  v.  Anke- 
tell,  61  D.  553. 

An  acknowledgment,  to  take  a  case  out  of 
the  statute,  must  be  a  direct,  distinct,  un- 
qualified, and  unconditional  admission  of 
the  debt  which  the  party  is  liable  and  will- 
ing to  pay.  Such  an  acknowledgment  can- 
not be  deduced  from  a  promise  or  an  offer  to 
pay  a  part  of  the  debt,  or  to  pay  the  whole 
debt  in  a  particular  manner,  or  at  a  specified 
time,  or  upon  specified  conditions.  McCor- 
mick  v.  Brown,  95  D.  170.  8.  P.,  Batchelder 
▼.  Batchelder,  97  D.  669. 

The  creditor  cannot  recover  upon  an  offer 
or  conditional  promise  by  a  debtor  to  pay  a 
debt,  it  seems,  without  showing  an  accept- 
ance of  the  offer  or  a  performance  of  the  con- 
dition on  his  part  McCorrnick  w.  Brown,  95 
D.  170. 

An  unaccepted  offer  to  pay  part  of  a 
dflbt,  in  satisfaction  of  the  whole,  does  not 
take  the  case  out  of  the  statute,  even  as  to 
the  amount  offered  to  be  paid.  Batchelder 
v.  Batchelder,  97  D.  569. 

The  maker  of  a  note  does  not  accept  the 
payee's  offer,  but  makes  a  new  offer,  which 
is  not  binding  upon  him,  because  it  is  not 
accepted  by  the  payee,  where  the  payee 
offered  to  give  up  the  note  if  the  maker 
would  make  the  payee  a  new  wagon,  with- 
out mentioning  value  or  time,  and  the  maker 
replied  that  he  would  make  the  payee  a 
wagon  of  a  certain  value  the  next  year.    lb. 

A  parol  promise  by  defendant  not  to  plead 
the  statute  if  plaintiff  will  allow  him  further 
time  on  a  claim  that  is  nearly  outlawed,  does 
not  estop  the  defendant  from  setting  up  the 
statute  in  a  suit  brought  upon  that  claim. 
8uch  promise,  not  being  in  writing,  is  not 
under  the  New  York  code  such  an  acknowl- 
edgment of  indebtedness  as  will  relieve  the 
note  from  the  operation  of  the  statute  of 
limitation.     Bhapley  v.  Abbott,  1  R.  548. 

A  party  may  waive  the  benefit  of  a  statute 
founded  in  public  policy,  by  omitting  to  set 
up  the  defense  of  the  statute,  but  he  cannot 
make  a  valid  promise  in  advance  to  waive 
the  benefit  of  such  statute,     lb. 

The  following  promises  are  insufficient  to 
interrupt  the  running  of  the  statute:  A  prom- 
ise by  an  executor  to  pay  a  barred  claim. 
Henderson  v.  Ilsley,  49  D.  41. 

A  new  promise  made  in  ignorance  of  the 
fact  that  the  promisor  is  legally  discharged 
from  all  liability.  Kenan  v.  Holloway,  50 
D.  162. 

An  offer  to  pay  in  confederate  money. 
Sknonton  v.  Clark  6  R.  752. 


84.  By  whom  the  acknowledgment 
maybe  made.  —  An  administrator  or  exec- 
utor cannot  charge  the  estate  he  represents 
by  an  acknowledgment  of  a  debt  barred  by 
the  statute.  Moore  v.  HUlebratU,  65  D.  118; 
Fritz  ▼.  Thomas,  29  D.  39. 

On  the  trial  of  an  issue  on  the  assumpsit 
of  the  testator  within  five  years,  repeated 
promises  by  the  executor  cannot  be  given  in 
evidence,  to  prevent  the  operation  of  the 
act  of  limitations.  Fisher  v.  Duncan,  3  D. 
605. 

An  acknowledgment  by  a  widow  and  ex- 
ecutrix of  a  debt  barred  by  the  statute  in  the 
husband's  lifetime  is  not  evidence  to  remove 
such  bar.    Clark  v.  Clark,  35  D.  676. 

A  new  promise,  made  by  one  of  several 
executors,  takes  the  case  out  of  the  statute. 
Brings  v.  Starke,  12  D.  659;  8hreve  v.  Joyce, 
13  K.  417.  But  contra,  where  one  of  two 
joint  administrators  has  an  account  against 
his  intestate  which  was  barred  by  the  stat- 
ute of  limitations  before  the  death  of  the 
intestate,  the  bar  will  not  be  removed,  and 
the  debt  revived  by  the  statement  or  admis- 
sion of  his  co-administrator  that  the  account 
is  correct.    8eig  v.  Acord,  8  R.  605. 

Where  one  of  two  joint  administrators  has 
an  account  against  his  intestate  which  was 
barred  by  the  statute  of  limitations  before 
the  death  of  the  intestate,  the  bar  will  not 
be  removed,  and  the  debt  revived  by  the 
statement  or  admission  of  his  co-administra- 
tor that  the  account  is  correct.     lb. 

A  wife's  promise  to  pay  a  debt  contracted 
by  her  when  sole  will  not  take  the  ease  out 
of  the  statute.     Axson  v.  Blakely,  13  D.  697. 

A  promise  of  the  husband  to  pay  the  debt 
of  the  wife  incurred  before  coverture  can- 
not remove  the  bar  of  the  statute  against 
her.    Powers  v.  SouVtgate,  40  D.  691. 

An  acknowledgment  or  new  promise,  by 
the  maker  of  a  promissory  note,  does  not  si- 
feet  the  right  of  collateral  parties.  Gardiner 
v.  Nutting,  17  D.  211;  Lowther  v.  ChappeU, 
42  D.  643. 

Payment  of  interest  on  a  note,  by  the 
principal  maker,  before  the  statute  of  limita- 
tions has  run  against  it,  takes  the  note 
out  of  the  operation  of  the  statute  as  to  a 
surety  upon  the  note.  Green  v.  Greensboro 
Female  College,  35  R.  579. 

85.  Cases  of  joint  contractors.  *— 
An  acknowledgment  by  one  of  several  joint 
debtors  will,  as  against  all,  take  the  debt  out 
of  the  statute  of  limitations.  White  v.  Hale, 
15  D.  209;  CoU  v.  Tracy,  20  D.  110;  Austin 
v.  Boslwick,  25  D.  42.  Contra,  see  Bush  v. 
StoweU,  10  R.  694;  Campbell  v.  Brown,  41  R. 
464. 

A  promise  to  pay  a  note,  by  one  of  the 
joint  and  several  makers,  before  the  statute 
of  limitations  had  operated  as  a  bar,  takes 
the  case  out  of  the  statute  as  to  the  other  joint 

*  Acknowledgment,  or  new  promise,  by  one 
Joint  debtor,  see  note,  10  D.  ttMfc 
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and  several  promisors.  Cox  v.  Bailey,  54  D. 
358;  Bound  v.  Laihrop,  10  D.  147;  Bush  v. 
StotceU,  10  R.  694;  Burgoon  v.  Baler,  39  R. 
417.  Contra,  Briscoe  v.  Anketell,  61  D.  553. 
And  such  acknowledgment  may  be  given  in 
evidence  in  a  separate  snit  against  any  of  the 
others,  and  will  be  conclusive  unless  rebut- 
ted.    Beitz  v.  Fuller,  10  D.  693. 

Where  the  promises  of  obligors  are  several, 
no  admission  or  promise  by  one  can  remove 
the  bar  of  the  statute  of  limitations  as  against 
the  others.     Power*  v.  Southgate,  40  D.  691. 

The  statute  of  limitations  affords  protec- 
tion to  each  of  two  or  more  persons  jointly 
bound,  and  an  acknowledgment  by  one  is 
not  available  against  another,  unless  he  had 
authority  to  make  it  either  either  expressly 
given  or  resulting  from  the  relation  of  the 
parties;  and  this  principle  is  applicable  in 
cases  where  an  attempt  is  made  to  enforce  a 
security.     McCarthy  v.   White,  82  D.  754. 

Part  payment  upon  a  bond,  by  the  admin- 
istrator of  one  of  the  obligors,  before  the 
statute  of  limitations  has  run  against  it,  will 
prevent  the  running  of  the  statute  as  to  the 
other  obligors.  County  of  Vernon  v.  Stewart, 
27  R.  250. 

86.  Who  may  receive  the  new  prom- 
ise.*— The  acknowledgment  of  a  debt  in- 
terrupts prescription,  even  though  it  be  not 
made  to  the  creditor.  Brwin  v.  Lowry,  46 
D.  545. 

An  acknowledgment  of  a  subsisting  debt 
made  within  six  years  before  action  brought 
to  the  executors  of  the  creditor,  will  not, 
where  the  issue  is  upon  the  statute  of  limita- 
tions, support  a  declaration  upon  a  promise 
to  the  testator  himself.  There  should  be  a 
special  count.    Jones  v.  Moore,  6  D.  428. 

An  admission  to  take  a  case  out  of  the  stat- 
ute may  be  made  to  a  stranger  as  well  as  to 
the  creditor.  St  John  v.  Garrow,  29  D  280; 
Stevxirtr.  Garrett,  57  R.  333. 

A  declaration  to  a  stranger  acknowledg- 
ing a  barred  debt  and  promising  to  pay  it 
will  not  take  it  out  of  the  statute.  Kyle  v. 
Wells,  55  D.  555.  Therefore,  where  defend- 
ant was  summoned  as  a  garnishee  of  plaintiff 
in  an  action  brought  by  a  third  party,  and 
by  his  answer  admitted  that  he  owed  money 
to  plaintiff, —  held,  that  plaintiff  could  not, 
in  an  action  by  him  against  defendant,  avail 
himself  of  this  admission,  Sibert  v.  Wilder, 
22  R.  280. 

A  promise  to  pay  cannot  be  inferred  from 
a  simple  acknowledgment  to  a  stranger  of 
an  indebtedness.  Kenan  v.  Holloway,  50  B. 
162. 

A  promise  to  a  stranger  to  pay  a  debt 
barred  by  the  statute  of  limitations  is  only 
available  where  it  was  intended  to  be  com- 
municated to  the  creditor.  Bachman  v.  Bol- 
ter, 40  R.  07. 

A  promise  made  by  a  debtor  to  the  attor- 

*  Acknowledgment  of  a  debt  made  toa  stranger, 
see  note,  87  R.  fo4-836. 


ney  of   his  creditor  will  remove  the  bar. 
Kirby  v.  Mills,  24  R.  460. 

87.  Conditional  promises.— A  prom- 
ise to  pay  a  debt  against  which  the  statute 
of  limitation  has  run,  "when  able,"  is  con- 
ditional, and  the  creditor  must  prove  the 
happening  of  the  condition.  Richardson  v. 
Brkker,  49  R.  344. 

Defendant  wrote  a  letter  to  plaintiff  stat- 
ing that  he  had  a  certain  sum  of  money,  and 
proposed  giving  it  to  his  creditors  for  equal 
distribution,  provided  they  would  release 
him  from  all  obligations;  and  that  he  ex- 
tended the  proposition  to  plaintiff  for  his 
decision.  The  offer  was  not  accepted.  Held, 
that  the  letter  did  not  constitute  such  an  ac- 
knowledgment or  promise  as  would  remove 
the  bar  of  the  statute  of  limitations.  Cham- 
bers v.  Rubey,  4R.  318. 

A  joint  promisor  wrote  the  promisee  that 
it  would  be  impossible  for  him  to  pay  the 
note  at  present,  and  asked  indulgence  until 
he  or  the  other  maker  or  both  should 
be  in  better  condition  to  liquidate  it. 
Held,  a  conditional  promise  to  pay  when 
able,  not  available  to  the  promisee  without 
affimative  proof  of  the  fulfillment  of  the  con- 
dition.    Parker  v.  Bvlterworth,  50  R.  407. 

88.  Whether  original  debt  or  new 
promise  must  be  relied  on. —  The  previ- 
ous debt  is  not  revived  by  an  acknowledg- 
ment; it  is  merely  evidence  of  anew  promise, 
the  previous  debt  being  the  consideration. 
Jones  v.  Moore,  6  D.  428;  Danforth  v.  Culver, 
6  D.  361;  Elliott  v.  Leake,  32  D.  314;<(7oto  ▼. 
Kelsey,  47  D.  661;  MaHin  v.  Broach,  50  D. 
306;  McGormickv.  Brown,  95  D.  170. 

Whether  a  subsequent  promise  to  pay  a 
debt,  made  before  it  is  outlawed,  will  create 
a  new  cause  of  action  or  not,  quart.  Coles  v. 
Kelsey,  47  D.  661. 

The  action  should  be  brought  on  the  ori- 
ginal demand,  and  not  on  the  new  promise. 
And  the  replication  of  a  new  promise  to  a 
plea  of  the  statute  is  no  departure.  Lord  v. 
Shaler,  8  D.  160;  Newlin  v.  Duncan,  25  D.  66. 

A  subsequent  acknowledgment  revives  the 
old  debt,  and  does  not  create  a  new  one. 
Newlin  v.  Duncan,  25  D.  66. 

A  new  promise,  made  before  a  note  is 
barred  by  the  statute,  does  not  create  a  new 
and  substantive  contract,  but  is  merely  evi- 
dence of  an  existing  liability.  Briscoe  v. 
AnheteU,  61  D.  553. 

The  claim  is  supposed  to  have  been  satis- 
fied after  the  statute  has  operated  upon 
it;  and  the  act,  promise,  or  acknowledg- 
ment which  deprives  joint  debtors  of  the 
benefit  of  the  statute,  and  subjects  them  to 
the  payment  of  a  debt  from  which  thev  w>?e 
exonerated,  practically  and  necessai*^  im- 
poses upon  them  a  new  liability.  Ellicott  v. 
Nichols,  48  D.  546. 

A  plaintiff  trying  to  take  a  case  out  of  the 
statute  must  show  a  new  promise  within 
three  years  prior  to  the  institution   of  the 
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suit,  either  express  or  implied.  It  is  not  the 
mere  acknowledgment  of  a  subsisting  in- 
debtment  which  removes  the  bar;  where  a 
debt  is  admitted  to  be  due,  the  law  raises  a 
promise  to  pay  it,  and  it  is  this  new  promise, 
either  made  in  express  terms  or  deduced  from 
an  acknowledgment,  as  a  legal  implication, 
which  is  to  be  regarded  as  reanimating  the 
eld  promise.    lb. 

A  continuing  contract  and  new  contract 
may  be  proved,  it  seems,  nnder  section  51  of 
the  California  statute,  whioh  provides  that 
"no  acknowledgment  or  promise  shall  be 
sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  the  case  out  of  the 
operation  of  this  statute,  unless  the  same 
shall  be  contained  in  some  writing,  «g£fd 
by  the  party  to  be  charged  thereby."  The 
acknowledgment  or  promise  made  while  the 
contract  is  a  subsisting  liability  establishes  a 
continuing  contract,  and  when  made  after 
the  bar  of  the  statute,  a  new  contract  is 
created.    McCormkk  t.  Brown,  05  D.  170. 

An  action  on  a  new  promise  to  pay  a 
Judgment  must  be  brought  within  four  years 
from  the  making  of  the  new  promise, Jit 
seems,  to  avoid  the  bar  of  the  California 
statute,  under  section  17,  whioh  provides 
that  an  action  upon  any  contract,  obligation, 
or  liability  founded  upon  an  instrument  in 
writing,  other  than  a  Judgment  or  decree, 
must  be  brought  within  four  years.    lb* 

The  creditor  cannot  recover  after  the  stat- 
ute has  run  upon  the  original  oontraot  or  ob- 
ligation, without  proving  a  new  promise.  lb. 

89.  How  the  new  promise  should  be 
pleaded  and  proved.  —  An  acknowledg- 
ment reviving  a  debt  may  be  proved  nnder 
a  general  rephcatiou  to  a  plea  of  the  statute. 
&  John  v.  Garrow,  20  D.  280. 

A  plaintiff  alleging  a  new  promise,  to  re- 
move the  statutory  bar,  must  prove  the  fact 
thus  alleged,  to  entitle  him  to  a  verdict. 
Taylor  v.  Spear*,  44  D.  510. 

The  burden  of  proof  on  an  issue  of  the 
statute  of  limitations  rests  on  the  plaintiff; 
and  an  instruction  that  the  plea  of  the  stat- 
ute is  an  affirmative  plea  on  the  part  of  the 
defendant,  and  that  in  order  to  avail  himself 
of  it  he  must  introduce  proof  to  sustain,  is 
erroneous.     lb. 

00.  Effect  of  part  payment  to  revive 
the  statute. #  —  Payment  of  a  part  of  a 
debt  is  evidence  of  a  promise  to  pay  the  re- 
mainder, so  as  to  prevent  the  operation  of 
the  statute  as  a  bar.  Ncwhn  v.  Duncan,  25 
D.  66. 

Payment  made  nnder  a  specific  application 
to  particular  items  of  an  account  is  merely  a 
recognition  of  those  items,  and  cannot  be  re- 
garded as  an  acknowledgment  of  an  open, 
unliquidated  account  or  of  any  balance  due 
thereon.     Hodge  v.  Mauley,  60  D.  253. 

*  Payment  of  dividend  by  assignee  of  insolvent 
debtor  does  not  take  the  debt  out  of  the  statute, 
note,  62  B.  401-104. 


Payment  to  a  creditor  of  a  divideud  by  the 
assignee  in  insolvency  will  not  take  the  resi- 
due of  the  former's  claim  out  of  the  opera* 
tion  of  the  statute  of  limitations,  as  against 
the  debtor.  Richardson  v.  Thomas,  74  D. 
636;  Merchants'  etc  Batik  v.  Watson,  84  D. 
540;  Whitney  ▼.  Chambers,  62  R.  306. 

Where  an  indorser  of  notes  of  insolvent 
debtors  aooepts  the  position  of  Una  tee  to 
collect  their  assets  sad  pav  over  the  pro- 
ceeds to  their  creditors,  and  the  holders  of 
the  notes  allow  more  than  six  years  from 
maturity  to  pass  before  bringing  suit  against 
the  indorser,  and  the  only  payments  made  by 
him  on  account  thereof  were  made  as  trus- 
tee for  creditors,  and  not  on  his  individual 
account,  the  statute  of  limitations  is  a  bar  to 
the  action,  Merchants*  etc  Bank  ▼.  Watson, 
84  D.  540. 

A  part  payment  made  upon  Sunday  will 
not  lake  a  debt  out  of  the  operation  of  the 
statute.    Clappr.  Hale,  17  R.  111. 

Where  the  maker  of  a  note  has  placed  per* 
sonal  property  in  the  hands  of  the  payee  as 
collateral  security,  the  payee's  application 
thereof,  without  notice  to  the  debtor  and 
his  assent,  will  not  constitute  a  payment 
warranting  the  inference  of  a  new  promise, 
Brown  v.  Latham,  42  R.  568.  Contra,  8orm» 
beraer  v.  Lee,  45  R.  106. 

A  debtor  delivered  to  his  creditor  in  part 
payment  of  his  debt  the  promissory  note  of 
a  third  person  which  was  paid  at  maturity. 
Held,  that  this  was  sufficient  acknowledg- 
ment of  the  debt  to  suspend  the  operation  of 
the  statute;  but  that  the  statute  began  to 
run  again  from  the  time  when  the  note  was 
delivered  to  the  creditor,  and  not  from  the 
time  when  it  was  paid.  8mith  v.  Ryan,  23 
R.60. 

91.  Effect  of  part  payment  by  on* 
of  several  joint  contractors,  — A  partial 
payment  by  one  of  several  joint  debtors,  not 
partners  at  the  time,  is  not  such  an  act  as 
justifies  an  inference  of  a  new  promise  by 
the  others,  so  as  to  remove  the  bar  of  the 
statute  of  limitations.  Coleman  v.  Fobes,  60 
D.  75;  Kalienbach  v.  Dickinson,  30  R>  47; 
WiUoughbp  v.  Irish,  50  R.  207.  Contra,  Mo 
Cturg  v.  Howard,  100  D.  878. 

A  payment  by  one  joint  promisor  will  not 
remove  the  completed  bar  of  the  statute  of 
limitations  as  to  another.  Parker  v.  Butter* 
worth,  50  R.  407;  Walters  v.  Kraft,  55  K.  44. 

A  payment  upon  a  promissory  note  by  a 
joint  maker,  before  the  statute  of  limitations 
has  run  against  it,  without  the  other  maker's 
knowledge  and  assent,  does  not  extend  the 
life  of  the  note  as  to  the  latter.  Miller  v.  Mil- 
ler, 48  R.  738;  Knigld  v.  Clements,  6  R.  693. 

Part  payment  upon  a  joint  and  several 
note,  made  by  one  maker,  does  not  affect  the 
other's  right  to  plead  the  statute.  Shoemaker 
v.  Benedict,  62  D.  05. 

A  part  payment  of  the  principal  promisor 
will  take  the  case  out  of  the  statute  as  to  the 
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sureties  on  a  promissory  note.     Hunt  v. 
Bridgham,  IS  D.  468. 

The  bar  of  the  statute  k  not  removed 
against  the  principal  by  the  act  of  his  surety 
in  — »*w— g  a  partial  payment  upon  a  promis- 
sory note  within  the  statutory  period.  Colo* 
man  ▼.  Fob*,  60  D.  75. 

Joint  makers  of  a  promissory  note  barred 
by  the  statute  will  not  be  deprived  of  their 
defense  of  the  bar  of  the  statute  by  an  allow- 
ance in  a  probate  court  of  a  demand  against 
the  estate  of  a  deceased  joint  maker,  and 
payments  made  thereon  by  the  administrator 
of  such  deceased  maker.  Smith  v.  Irwin,  90 
D.  375. 

In  an  action  on  a  promissory  note,  made 
by  three  persons  against  one  of  the  makers, 
who  pleads  the  statute  of  limitations,  and 
the  plaintiff  seeks  to  avoid  the  bar  of  the 
statute  by  a  payment  indorsed  on  the  note 
before  the  bar  was  complete,  the  burden  is 
upon  him  to  prove  that  the  payment  was 
made  by  the  defendant  before  the  cause  of 
action  was  barred.  8uoh  an  indorsement  is 
not  of  itself  conclusive  evidenoe  to  prove 
either  by  whom  or  when  payment  was 
made.    Anight  v.  Clements,  6  ft.  60S. 

The  payment  by  the  principal,  year  by 
year,  of  the  interest  on  a  joint  and  several 
promissory  note,  will  prevent  the  operation 
of  the  statute  of  limitations  in  favor  of  a 
surety  to  the  note.    Schindel  v.  Oates,  84  R. 


US  PENDENS. 


Where  a  surety  procured  a  compulsory 
payment  out  of  the  funds  of  the  principal, 
and  promised  to  pay  the  balance  of  the  debt, 
— held,  sufficient  to  arrest  the  running  of 
the  statute  of  limitations.  McOonneil  v. 
MerrlU,  38  R.  663. 

Payment  by  one  joint  obligor  of  interest 
due  on  a  bond  before  the  bar  of  the  statute 
has  attached  will  take  the  same  out  of  the 
operation  of  the  statute  as  against  his  co-obli- 
gors; and  the  statute  will  commence  to  run 
from  the  date  of  the  last  payment;  and  this, 
notwithstanding  the  party  paying  is  named 
in  the  body  of  the  bond  ss  principal,  and 
the  other  obligors  as  sureties,  and  the  pay- 
ments were  made  by  him  without  the  knowl- 
edge or  consent  of  the  sureties.  Whitaker  v. 
Bice,  86  D.  78. 

LOOTED  DIVORCE. 

8ee  Mabriaob  and  Divorce,  80-82. 

LIMITED  PABTNEBSHIP. 
8ee  Pabtnkrship,  V. 

LiaiJIDATINO  PABTNEE. 

Rights  and  liabilities  of,  see  Parthxrshif, 
86-92. 

UCtUOE-SEIXING. 

City  ordinances  relative  to,  see  Municipal 
Corporations,  24. 

See  Intoxicating  Liquors. 


[Includes  the  eftVct,  ss  notice,  of  the  pendency 
of  a  suit,  or  other  legal  proceeding,  upon  the  rights 
of  purchasers  of  property  affected  by  the  suit  or 

Eroceedlng.  The  effect  of  the  pendency  of  a  suit 
>  abate  a  subsequent  action  Is  under  Abatu- 
vint;  and  the  rights  of  bona  JUte  purchasers, 
generally,  are  under  Bills  and  Notbs;  Execu- 
tion; Judicial  Bali;  Salbs;  and  Vendor  and 
Purchaser.] 

1.  Nature  and  operation  of  the  role.* 

—  The  doctrine  of  U§  pendens  is,  that  any  in- 
terest acquired  in  the  subject-matter  of  a 
suit  while  it  is  pending  will  be  regarded  as 
a  nullity  as  to  the  plaintiff's  title,  which 
may  be  established  by  a  judgment  or  decree 
in  the  suit    Shelton  v.  Johnson,  70  D.  265. 

The  rule  of  lis  pendens  is  not  an  arbitrary 
one,  and  should  not  be  applied  where  the 
reasons  for  its  original  adoption  do  not  exist. 
Parks  v.  Jackson,  25  D.  655. 

A  Us  pendens  in  equity,  not  collusive,  and 
duly  prosecuted,  is  notioe  to  a  purchaser  so 
as  to  affect  and  bind  his  interest  by  the  de- 
cree, and  begins  from  the  service  of  the  sub- 
pcsna  after  the  bill  is  filed;  and  is  no  more 
than  the  adoption  of  the  eommon-law  rule  in 
real  actions,  that  if  the  defendant  aliens  after 
the  pendency  of  the  writ,  the  judgment  will 
overreach  the  alienation.  Diamond  v.  Law- 
rence County,  78  D.  429. 

The  doctrine  of  Us  pendens  is  not  confined 
to  real  actions,  but  is  applicable  to  ohoees  in 
action,  other  than  commercial  paper  which 
has  not  matured.    lb. 

9.  When  it  does  not  apply. —The 
pendency  of  an  action  of  slander  does  not 
render  a  sale  of  the  defendant's  land  void  as 
to  the  plaintiff,  though  the  defendant  has  no 
other  property  to  satisfy  the  judgment  sub- 
sequently recovered.  Ray  v.  Eos,  18  D. 
159. 

Notice  of  an  interlocutory  proceeding  does 
not  operate  as  U$  pendens;  as  where  one  ad- 
ministrator gives  notice  to  the  two  others  of 
an  intended  application  for  the  appointment 
of  a  receiver,  on  the  ground  of  the  insolvency 
and  advanced  age  o?  one  of  the  administra- 
tors, and,  notwithstanding  such  notice,  the 
other  administrators  have  power  to  compro- 
mise or  release  a  debt  due  the  estate.  Mur- 
ray r.  Blatcliford,  19  D.  537. 

Doctrine  of  lis  pendens  does  not  .apply  to 
negotiable  paper.     Mims  v.  West,  95  D.  379. 

Rule  of  Us  pendens  does  not  apply  to  a 
transfer  of  a  negotiable  note  before  matu- 
rity pending  a  suit  to  condemn  the  amount 
to  the  payment  of  a  prior  holder's  debts. 
Winston  v.  Westfeldt,  58  D.  278. 

Lis  pendens  has  no  application  to  an  action 
for  divorce  and  petition  for  alimony,  but  is 
a  proceeding  directly  relating  to  the  thing  or 
property  in  question.  Feighsy  v.  Ftiyley,  61 
P.  375. 

*  See  note  on  the  law  of  lis  pendens,  14  D.  774- 
779. 

Modern  modification  of  doctrine  of  Us  pendens, 
see  note,  88  E.  487, 48a. 
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•nit,  either  express  or  implied.  It  is  not  the 
mere  Acknowledgment  of  a  subsisting  in- 
debtment  which  removes  the  bar;  where  a 
debt  is  admitted  to  be  due,  the  law  raises  a 
promise  to  pay  it,  and  it  is  this  new  promise, 
either  made  in  express  terms  or  deduced  from 
an  acknowledgment,  as  a  legal  implication, 
which  is  to  be  regarded  as  reanimating  the 
old  promise,     lb. 

A  continuing  contract  and  new  contract 
may  be  proved,  it  seems,  under  section  81  of 
the  California  statute,  which  provides  that 
"no  acknowledgment  or  promise  shall  be 
sufficient  evidence  of  a  new  or  continuing 
coo  tract,  whereby  to  take  the  case  out  of  the 
operation  of  this  statute,  unless  the  same 
shall  be  contained  in  some  writing,  signed 
by  the  party  to  be  charged  thereby."  The 
acknowledgment  or  promise  made  while  the 
contract  is  a  subsisting  liability  establishes  a 
continuing  contract,  and  when  made  after 
the  bar  of  the  statute,  a  new  oontract  is 
created.    McCormick  v.  Brown,  95  D.  170. 

An  action  on  a  new  promise  to  pay  a 
Judgment  must  be  brought  within  four  years 
from  the  making  of  the  new  promise,  Sit 
seems,  to  avoid  the  bar  of  the  California 
statute,  under  section  17,  which  provides 
that  an  action  upon  any  oontract,  obligation, 
or  liability  founded  upon  an  instrument  in 
writing,  other  than  a  judgment  or  decree, 
must  be  brought  within  four  years.    lb. 

The  creditor  cannot  recover  after  the  stat- 
ute has  run  upon  the  original  oontract  or  ob- 
ligation, without  proving  a  new  promise,  lb. 

89.  How  the  new  promise  should  be 
pleaded  and  proved  —  An  acknowledg- 
ment reviving  a  debt  may  be  proved  under 
a  general  replication  to  a  plea  of  the  statute. 
SL  John  v.  borrow,  29  D.  280. 

A  plaintiff  alleging  a  new  promise,  to  re- 
move the  statutory  bar,  most  prove  the  met 
thus  alleged,  to  entitle  him  to  a  verdict. 
Taylor  v.  8r*ar*,  44  D.  519. 

The  burden  of  proof  on  an  issue  of  the 
statute  of  limitations  rests  on  the  plaintiff; 
and  an  instruction  that  the  plea  of  the  stat- 
ute is  an  affirmative  plea  on  the  part  of  the 
defendant,  and  that  in  order  to  avail  himself 
of  it  he  must  introduce  proof  to  sustain,  is 
erroneous,    lb. 

90.  Effect  of  part  payment  to  revive 
the  statute.*  —  Payment  of  a  part  of  a 
debt  is  evidence  of  a  promise  to  pay  the  re- 
mainder, so  as  to  prevent  the  operation  of 
the  statute  as  a  bar.  Newlin  v.  Duncan,  25 
D.  66. 

Payment  made  under  a  specific  application 
to  particular  items  of  an  account  is  merely  a 
recognition  of  those  items,  and  cannot  be  re- 
garded as  an  acknowledgment  of  an  open, 
unliquidated  account  or  of  any  balance  due 
thereon.     Hodge  v.  Manley,  60  0.  253. 

*  Payment  of  dividend  by  assignee  of  insolvent 
debtor  does  not  take  the  debt  out  of  the  statute, 
see  note,  68  R.  4U1-404. 


Payment  to  a  creditor  of  a  dividend  by  the 
assignee  in  insolvency  will  not  take  the  rest* 
due  of  the  former's  claim  out  of  the  opera* 
tion  of  the  statute  of  limitations,  as  against 
the  debtor.  Richardson  v.  Thomas,  74  D. 
636;  Merchant!'  etc  Bank  v.  Walton,  84  D. 
549;  Whitney  v.  Chamber!,  52  R.  398. 

Where  an  indorser  of  notes  of  insolvent 
debtors  accepts  the  position  of  trustee  to 
eoUeet  their  assets  and  pav  over  the  pro- 
ceeds to  their  creditors,  and  the  holders  of 
the  notes  allow  more  than  six  yean  from 
maturity  to  pass  before  bringing  suit  against 
the  indorser,  and  the  only  payments  made  by 
him  on  account  thereof  were  made  as  trus- 
tee for  creditors,  and  not  on  his  individual 
account,  the  statute  of  limitations  is  a  bar  to 
the  action*  Merchant*'  etc.  Bank  v.  Watmm, 
84  D.  549. 

A  part  payment  made  upon  8unday  will 
not  tike  a  debt  out  of  the  operation  of  the 
statute.    Clapp  v.  Hale,  17  R.  HI. 

Where  the  maker  of  a  note  has  plaoed  per* 
sonal  property  in  the  hands  of  the  payee  as 
collateral  security,  the  payee's  application 
thereof,  without  notice  to  the  debtor  and 
his  assent,  will  not  constitute  a  payment 
warranting  the  inferenoe  of  a  new  promise. 
Brown  v.  Latham,  42  R.  668.  Contra,  &ors> 
beraer  v.  Lee,  45  B.  106. 

A  debtor  delivered  to  his  creditor  in  part 
payment  of  his  debt  the  promissory  note  of 
a  third  person  which  was  paid  at  maturity. 
Held,  that  this  was  sufficient  acknowledg- 
ment of  the  debt  to  suspend  the  operation  of 
the  statute;  but  that  the  statute  began  to 
run  again  from  the  time  when  the  note  was 
delivered  to  the  creditor,  and  not  from  the 
time  when  it  was  paid.  Smith  v.  Ryan,  83 
R.60. 

91.  Effect  of  part  payment  by  one 
of  several  joint  contractors.  — A  partial 
payment  by  one  of  several  joint  debtors,  not 
partners  at  the  time,  is  not  such  an  act  as 
justifies  an  inference  of  a  new  promise  by 
the  others,  so  as  to  remove  the  bar  of  the 
statute  of  limitations.  Coleman  v.  Fohes,  60 
D.  75;  Kallenback  v.  Dickinson,  39  R.  47; 
WiUoughbp  v.  Irish,  59  R.  297.  Contra,  Mo 
Clurg  v.  Howard,  100  D.  378. 

A  payment  by  one  joint  promisor  will  not 
remove  the  completed  bar  of  the  statute  of 
limitations  as  to  another.  Parker  v.  Butter* 
worth,  50  R.  407;  Waller 9  v.  Kraft,  55  K.  44. 

A  payment  upon  a  promissory  note  by  a 
joint  maker,  before  the  statute  of  limitations 
has  run  against  it,  without  the  other  maker's 
knowledge  and  assent,  does  not  extend  the 
life  of  the  note  as  to  the  latter.  MiUer  v.  Mil- 
ler, 48  R.  738;  KnigJd  v.  Clements,  6  R  693. 

Part  payment  upon  a  joint  and  several 
note,  made  by  one  maker,  does  not  affect  the 
other's  right  to  plead  the  statute.  8hotmaker 
v.  Benedict.  62  D.  95. 

A  part  payment  of  the  principal  promisor 
will  take  the  oase  out  of  the  statute  as  to  the 
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sureties  on  a  promissory  note.  Hunt  v. 
Bridgham,  IS  D.  468. 

The  bar  of  the  statute  is  not  removed 
against  the  principal  by  the  act  of  his  surety 
in  -»*w»g  a  partial  payment  upon  a  promis- 
sory note  within  the  statutory  period.  Cols* 
man  r.  Fobes,  60  D.  75. 

Joint  makers  of  a  promissory  note  barred 
by  the  statute  will  not  be  deprived  of  their 
defense  of  the  bar  of  the  statute  by  an  allow- 
ance in  a  probate  court  of  a  demand  against 
the  estate  of  a  deceased  joint  maker,  and 
payments  made  thereon  by  the  administrator 
of  such  deceased  maker.    Smith  v.  Irwin,  90 

D.  376. 

In  an  action  on  a  promissory  note,  made 
by  three  persons  against  one  of  the  makers, 
who  pleads  the  statute  of  limitations,  and 
the  plaintiff  seeks  to  avoid  the  bar  of  the 
statute  by  a  payment  indorsed  on  the  note 
before  the  bar  was  complete,  the  burden  is 
upon  him  to  prove  that  the  payment  was 
made  by  the  defendant  before  the  cause  of 
action  was  barred.  8uoh  an  indorsement  is 
not  of  itself  conclusive  evidence  to  prove 
either  by  whom  or  when  payment  was 
made.    Knight  v.  Clements,  6  R.  60S. 

The  payment  by  the  principal,  year  by 
year,  of  the  interest  on  a  joint  and  several 
promissory  note,  will  prevent  the  operation 
of  the  statute  of  limitations  in  favor  of  a 
surety  to  the  note.  Sckindel  v.  Gates,  84  R. 
620. 

Where  a  surety  procured  a  compulsory 
payment  out  of  the  funds  of  the  principal, 
and  promised  to  pay  the  balance  of  the  debt, 
— held,  sufficient  to  arrest  the  running  of 
the  statute  of  limitations.  McConneU  v. 
Merrill,  38  R.  663. 

Payment  by  one  joint  obligor  of  interest 
due  on  a  bond  before  the  bar  of  the  statute 
has  attached  will  take  the  same  out  of  the 
operation  of  the  statute  as  against  his  co-obli- 
gors; and  the  statute  will  commence  to  run 
from  the  date  of  the  last  payment;  and  this, 
notwithstanding  the  party  paying  is  named 
in  the  body  of  the  bond  ss  principal,  and 
the  other  obligors  as  sureties,  and  the  pay- 
ments were  made  by  him  without  the  knowl- 
edge or  consent  of  the  sureties.  Whitaker  v. 
Rice,  86  D.  78. 

LIMITED  DIVORCE. 

8ee  Mabriags  and  Divorce,  80-82. 


8ee  Pabtokrship,  V. 

LiaULDATINO  PARTNER. 

Rights  and  liabilities  of,  see  Parthxrshif, 
86-92. 

LIQUOR-SELLING. 

City  ordinances  relative  to,  see  Municipal 
Corporations,  24. 

See  Intoxicating  Liquors. 


US  PENDENS. 

[Includes  the  effect,  ss  notice,  of  the  pendency 
of  a  salt,  or  other  legal  proceeding,  upon  the  rights 
of  purchasers  of  property  affected  by  the  suit  or 

Kroceeding.  The  effect  of  the  pendency  of  a  suit 
>  abate  a  subsequent  action  Is  under  Abatu- 
vsirr;  and  the  rights  of  bona  JUte  purchasers, 
generally,  are  under  Bills  and  Notbb;  Execu- 
tion; Judicial  Bali;  Sales;  and  Vendor  and 
Purchaser,] 

1.  Nature  and  operation  of  the  role.* 

—  The  doctrine  of  Us  pendens  is,  that  any  in- 
terest acquired  in  the  subject-matter  of  a 
suit  while  it  is  pending  will  be  regarded  as 
a  nullity  as  to  the  plaintiff  *s  title,  which 
may  be  established  by  a  judgment  or  decree 
in  the  suit    Shelton  v.  Johnson,  70  D.  865. 

The  rule  of  lis  pendens  is  not  an  arbitrary 
one,  and  should  not  be  applied  where  the 
reasons  for  its  original  adoption  do  not  exist. 
Parks  r.  Jackson,  25  D.  656. 

A  Us  pendens  in  equity,  not  collusive,  and 
duly  prosecuted,  is  notice  to  a  purchaser  so 
as  to  affect  and  bind  his  interest  by  the  de- 
cree, and  begins  from  the  service  of  the  sub- 
pesna  after  the  bill  is  filed;  and  is  no  more 
than  the  adoption  of  the  common-law  rule  in 
real  actions,  that  if  the  defendant  aliens  after 
the  pendency  of  the  writ,  the  judgment  will 
overreach  the  alienation.  Dimrnond  v.  Law- 
rence County,  78  D.  429. 

The  doctrine  of  lis  pendens  is  not  confined 
to  real  actions,  but  is  applicable  to  choses  in 
action,  other  than  commercial  paper  which 
has  not  matured,    lb, 

9.  When  it  does  not  apply. —The 
pendency  of  an  action  of  slander  does  not 
render  a  sale  of  the  defendant's  land  void  as 
to  the  plaintiff,  though  the  defendant  has  no 
other  property  to  satisfy  the  judgment  sub- 
sequently recovered.  Ray  v.  Roe,  18  D. 
159. 

Notice  of  an  interlocutory  proceeding  does 
not  operate  as  Us  pendens;  as  where  one  ad- 
ministrator gives  notice  to  the  two  others  of 
an  intended  application  for  the  appointment 
of  a  receiver,  on  the  ground  of  the  insolvency 
and  advanced  age  of  one  of  the  administra- 
tors, and,  notwithstanding  such  notice,  the 
other  administrators  have  power  to  compro- 
mise or  release  a  debt  due  the  estate.  Jf  or* 
rayv.  Blatchford,  19  D.  537. 

Doctrine  of  Us  pendens  does  not  .apply  to 
negotiable  paper.     Mims  v.  West,  95  D.  379. 

Rule  of  Us  pendens  does  not  apply  to  a 
transfer  of  a  negotiable  note  before  matu- 
rity pending  a  suit  to  condemn  the  amouut 
to  the  payment  of  a  prior  holders  debts. 
Winston  v.  Westfeldt,  58  D.  278. 

Lis  pendens  has  no  application  to  an  action 
for  divorce  and  petition  for  alimony,  but  is 
a  proceeding  directly  relating  to  the  thing  or 
property  in  question.  FtigUy  v.  Feiyley,  61 
D.  375. 

*  See  note  on  the  law  of  lis  pendent,  14  D.  774- 
779. 

Modern  modification  of  doctrine  of  lit  pendent, 
see  note,  w  K.  487, 48a. 
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Doctrine  of  Us  pendens  has  no  extraterri- 
torial operation;  and  consequently  the  pen- 
dency of  a  suit  involving  the  title  to  certain 
property  in  one  state  is  no  notice  to  a  par- 
chaser  of  said  property  living  in  another 
state  to  which  it  has  been  removed.  Shelton 
v.  Johnson,  70  D.  266. 

The  presumption  of  law  stated  in  the 
books  that  "  lis  pendens  is  notice  to  all  the 
world  "  must  be  limited  in  its  construction 
to  all  persons  within  the  jurisdiction  or  state 
where  the  suit  is  pending.    lb. 

The  provision  in  the  federal  constitution 
that  "  full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state" 
does  not  extend  the  application  of  the  doc- 
trine of  lis  pendens  beyond  the  limits  of  the 
state  where  the  suit  is  pending;  it  does  not 
mean  that  all  the  effects  and  consequences  of 
a  litigation  in  one  state  shall  follow  it  to 
another,     /&.* 

8.  At  what  stage  of  the  action  a  lis 
pendens  arises. — Lis  pendens  is  generally 
constructive  notice  to  the  whole  world.  At 
common  law  it  commenced  on  the  day  that 
the  writ  bore  teste,  while  in  chancery  it  did 
not  exist  until  the  subpoena  was  served. 
Newman  v.  Chapman,  14  D.  766;  Miller  v. 
Kershaw,  23  D.  183;  Murray  v.  Blatchford, 
19  D.  537;  CampbelVs  Case,  20  D.  360. 

Acceptance  of  service  as  of  a  former  date 
does  not  constitute  a  lis  pendens  so  as  to  bind 
one  purchasing  before  the  actual  acceptance. 
Miller  v.  Kershaw,  23  D.  183. 

An  entirely  new  lis  pendens  created  by 
amendment  of  a  petition  by  which  new 
matter  is  brought  into  the  suit  is  not  per- 
mitted to  relate  back  to  the  commencement 
of  the  action  bo  as  to  affect  intervening 
rights.  As  to  the  new  matter  so  brought  in, 
the  suit  is  to  be  considered  as  pendent  only 
from  the  time  of  the  amendment.  Stone  v. 
Connelly,  71  D.  499. 

Rules  stated  as  to  when  lis  pendens  begins 
under  English  law.  Kellogg  v.  Fancher,  99 
D.  96. 

Persons  are  not  chargeable  with  construct- 
ive notice  of  an  action  after  service  of  sum- 
mons and  complaint  and  accompanying 
papers,  but  before  any  papers  have  been 
filed;  nor  will  the  subsequent  filing  render 
them  chargeable  from  the  time  of  such  ser- 
vice, upon  the  doctrine  of  relation.  In  this 
ease,  where  an  injunctional  order  was  served 
with  the  summons  and  complaint,  the  above 
rule  was  applied.     lb. 

4.  Imputed  notice  to  purchaser  pen- 
dente lite. —  A  lis  pendens,  which  must  be- 
gin from  the  service  of  the  subpoena  after 
the  bill  is  filed,  is  notice  to  a  subsequent 
purchaser,  and  will  affect  and  bind  his  in- 
terest. Jackson  v.  Dickenson,  8  D.  236.  S.  P., 
Woctfolk   v.    Blount,   9   D.   736;  Briscoe  v. 

•Effect  of  lis  pendens  In  a  sister  state,  see  note, 
»  D.  196-197. 


Bronaugh,  46  D.  108;  Sowden  v.  Craig,  96  U 
125;  Jones  v.  MeNarrin,  28  R.  66. 

Lis  pendens  is  constructive  notice  to  pur- 
chasers of  all  equities  arising  out  of  the 
subject  of  litigation.  Accordingly,  under  an 
assignment  of  a  judgment  pending  a  suit  re- 
sulting in  a  decree  in  favor  of  the  judgment 
debtor  against  the  creditor  for  the  payment 
of  a  balance  due  from  him  as  a  copartner, 
the  assignee  is  affected  with  constructive 
notice  of  the  debtor's  right  to  set  off  such 
decree  against  the  judgment;  and  if  the  as- 
signee was  a  solicitor  in  the  suit  in  equity, 
he  is  held  to  have  actual  notice  of  such  right. 
Loehwood  v.  Bates,  12  D.  121. 

If  a  mortgage  is  not  recorded,  a  subsequent 

Eurohaser  without  actual  notice  is  not 
ound  by  the  pendency  of  a  foreclosure 
suit.  In  such  a  case  the  rules  of  lis  pendens 
are  inapplicable.  Newman  v.  Chapman,  14 
D.  766. 

Doctrine  of  Us  pendens  is,  that  whoever 
purchases  the  subject-matter  of  a  suit  pen- 
dente Ute  takes  subject  to  the  decree  or 
judgment  to  be  rendered  therein,  the  pen- 
dency of  the  suit  being  per  se  notice  to  all 
the  world.  Murray  v.  Blatchford\  19  D. 
537;  Bay  v.  Rot,  18  D.  159. 

A  purchaser  pending  a  suit  to  set  aside  a 
deed  as  fraudulent  is  bound  by  the  decree, 
and  takes  nothing  by  his  purchase.  Jackson 
v.  Andrews,  22  D.  574. 

Purchaser  pendente  Ute  stands,  not  in  the 
position  of  a  purchaser  of  the  legal  estate 
with  notice  of  an  outstanding  equity,  but  in 
that  of  a  party,  or  at  least  of  a  privy,  to 
the  suit,  whose  rights  are  absolutely  con- 
cluded by  the  final  determination  thereof. 
Watson  v.  Wilson,  26  D.  459. 

Ids  pendens  is  notice  to  all  persona,  at 
least  within  the  jurisdiction  of  the  state,  of 
the  matters  litigated,  and  will  prevent  a 
third  person  from  acquiring  an  interest  by 
purchase  which  can  affect  the  plaintiff's 
rights.    Powell  v.  Williams,  48  D.  105. 

A  purchase  of  slaves  in  one  state,  pending 
a  suit  in  another  state  to  determine  their 
ownership,  is  a  purchase  pendente  lite,  and 
subject  to  the  rule  applicable  to  such  pur- 
chases.   Fletcher  v.  Ferrel,  35  D.  143. 

Pendency  of  a  suit  between  a  county  and 
a  railroad  company,  in  regard  to  bonds  is- 
sued by  the  county,  in  payment  of  its  sub- 
scription to  the  company's  stock,  is  notice  to 
all  the  world  of  the  facts  alleged  in  the 
pleadings  therein,  and  the  purchasers  of  such 
bonds  from  the  company  pendente  lite*  and 
all  subsequent  purchasers,  are  affected  by  the 
decree  of  the  court  in  the  suit  pending  at  the 
time  of  the  purchase.  Diamond  v.  Lawrence 
County,  78  D.  429. 

All  persons  purchasing  realty  pending 
suit  are  deemed  to  have  notice  of  the  extent 
of  the  oiaim,  and  are  bound  to  take  notice 
until  the  final  disposition  thereof;  they  need 
not  be  mads  parties,  bat  are  subject  to  be 
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ejected  as  privies  to  their  grantors  in  the 
same  suit  with  him.  Portia  v.  Hill,  98  D. 
481. 

Persons  not  having  actual  notice  are  not 
hound  to  take  notice  of  any  pending  suit  af- 
fecting commercial  paper  not  due;  out  it  is 
otherwise  as  to  such  paper  past  due.  Kel- 
logg t.  Fancher,  99  D.  96. 

5.  Filing  and  sufficiency  of  the  no- 
tice. —  A  conveyance  by  an  heir  or  devisee, 
of  lands  devised,  pending  proceedings  to  con- 
test the  validity  of  the  will,  is  subject  to  a 
subsequent  judgment  in  such  proceedings, 
although  no  notice  of  the  pendency  of  such 
proceedings  has  been  filed,  as  required  by 
the  statnte  in  actions  based  on  an  equitable 
right,  claim,  or  lien  designed  to  affect  real 
estate.     Mcllwrath  v.  Hollander,  39  R.  484. 

A  notice  of  Us  pendent  was  filed  containing 
a  correct  statement  of  all  the  facts  required 
by  the  statute  to  be  stated,  and  in  addition 
thereto,  an  incorrect  description  of  the  prop- 
erty "  intended  to  be  affected  "  thereby. 
Held,  that  the  description  should  be  rejected 
as  surplusage,  and  that  the  notice  was  suffi- 
cient.    Watson  v.  Wilcox,  20  R.  68. 

6.  Bights  of  purchasers  pending 
suit.  —  A  purchaser  pendente  lite  is  concluded 
by  the  decree  made  in  the  case.  Henderson 
▼.  Pickett,  16  D.  130. 

A  conveyance  pending  a  suit  is  void,  even 
where  the  purchase  is  bona  fide,  although  the 
party  will  not  be  subject  to  the  penal  conse- 
quences of  the  act  against  champerty.  Jack- 
ton  v.  Andrews,  22  D.  574. 

The  general  rule  that  one  who  purchases 
during  pendency  of  suit  is  bound  by  the 
judgment  that  may  be  rendered  against  the 
person  from  whom  he  derives  title  does  not 
operate  to  annul  the  conveyance,  but  only 
to  render  it  subservient  to  the  rights  of  the 
parties  to  the  action.  Stone  v.  Connelly,  71 
1>.  499. 

A  deed  or  bill  of  sale  to  a  purchaser  pen' 
denie  lite  is  voidable,  not  void.  Cromwell  v. 
Clay,  25  D.  165. 

A  purchaser  of  a  slave  during  the  pendency 
of  a  suit  to  subject  it  to  the  vendor's  debts 
takes  the  title  dependent  upon  the  result  of 
the  suit.  If  the  suit  fails,  the  title  remains 
good,  and  if  it  succeeds,  the  purchaser's  title 
fails;  but  he  is  entitled  to  the  surplus  for 
which  the  slave  sells,  above  the  amount  of 
the  decree.     lb. 

A  purchaser  of  a  chattel  pendente  lite  may 
recover  it  from  his  vendor,  out  not  from  an 
officer  who  holds  possession  under  an  order 
of  court.     lb. 

A  purchaser  of  the  subject-matter  of  a  suit 
pendente  lite  acquires  no  interest  as  against 
the  title,  whether  legal  or  equitable,  of  the 
plaintiff  in  that  suit.  Briscoe  v.  Bronauyh, 
46  D.  108. 

A  purchaser  of  property  in  litigation  after 
final  decree  is  a  purchaser  pendente  lite;  he 
is  not  a  necessary  party  to  a  bill  of  review, 


but  is  bound  by  the  decision  upon  any  bill 
of  review  or  writ  of  error.  Clark  v.  Fairow, 
52  D.  552. 

7.  Bights  of  purchasers  before  suit 
begun.  —  Rule  of  lis  pendens  does  not  apply 
to  strangers  whose  rights  existed  before  the 
suit  was  commenced.  Parks  v.  Jackson,  25 
D.656. 

Rule  does  not  apply  to  a  purchaser  in  pos- 
session, in  accordance  with  a  previous  bona 
fide  contract  providing  for  payment  in  in- 
stallments, who  has  made  valuable  improve- 
ments, and  who  pays  the  purchase-money 
and  receives  a  deed  after  a  suit  commenced 
by  a  creditor  of  a  Drior  owner,  to  set  aside 
the  conveyance  to  his  grantor  as  fraudulent 
lb. 

Such  purchaser  in  possession  should  be 
made  a  party  to  the  suit;  otherwise,  if  he 
be  not  actually  notified  of  the  fraud  in  his 
vendor's  title  before  paying  the  purchase- 
money  and  taking  his  deed,  he  will  not  be 
affected  by  the  decree  setting  aside  the  con- 
veyance to  his  grantor,     lb. 

Where  a  mortgagee  filed  his  bill  to  fore- 
close, after  a  sale  under  an  execution  in  an 
action  at  law  by  a  third  person  against  the 
mortgagor,  but  before  the  sheriff's  deed  had 
been  executed  to  the  purchaser  at  such  sale, 
—  held,  that  the  deed  related  back  to  the 
day  of  sale,  and  that  the  purchaser,  not  hav 
ing  been  made  a  party  to  the  foreclosure 
suit,  was  not  precluded  from  attacking  the 
validity  of  the  mortgage  in  an  action  of  eject- 
ment.   Jackson  v.  Hickenson,  8  D.  236. 

A  suit  may  be  remanded  by  the  appellate 
court  for  the  purpose  of  making  one  a  party 
who  claims  to  have  purchased  before  the 
commencement  of  such  suit,  but  whose  ap- 
plication to  be  made  a  party  was  refused  by 
the  court  below  on  the  mistaken  ground 
that  he  was  a  purchaser  pendent  lite.  Miller 
v.  Kershaw,  23  D.  183. 

8.  Effect  of  lis  pendens  on  other 
suits  and  liens.  — Notice  of  pendency  of 
a  suit  to  foreclose  a  mortgage  on  a  steam- 
boat gives  the  plaintiff  a  lien  superior  to 
the  lien  acquired  by  a  subsequent  execution 
creditor  pendente  lite.  Thorns  v.  Southard, 
26  D.  467. 

Ids  pendens  in  Kentucky  does  not  affect 
the  maritime  jurisdiction  of  a  court  of  ad- 
miralty in  another  state,     lb. 

9.  Effect  of  plaintiffs  laches. —The 
institution  of  a  suit  by  a  creditor  gives  a 
specific  lien  upon  the  property  which  he 
seeks  to  subject  to  his  judgment;  but  to  en- 
title him  to  the  benefit  of  this  rule,  he  must 
use  something  like  reasonable  diligence  in 
the  prosecution  of  his  suit;  and  a  delay  of  over 
two  years  in  reviving  a  suit  which  had 
abated  will,  if  unexplained,  deprive  him  of 
such  benefit,  as  against  one  who  purchased 
before  the  revivor,  but  nearly  two  years 
after  the  abatement  Watson  v.  Wilson,  26 
D.  459. 
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To  justify  the  application  of  doctrine  of 
89  pendens,  the  prosecution  of  the  suit  must 
have  been  close  and  continuous.  Trimble  r. 
Boothby,  45  D.  526. 

Benefit  of  Me  pendens  is  not  lost  by  fail- 
ure to  prosecute  suit  with  even  ordinary 
diligence,  but  can  only  be  lost  by  unusual 
and  unreasonable  negligence  in  its  prosecu- 
tion.   Oossom  v.  Donaldson,  68  D.  723. 

The  benefit  of  the  rule  relating  to  Us  pen* 
dens  may  be  lost  by  such  long-continued  in- 
action as  amounts  to  gross  negligence  in  the 
)iarty  prosecuting,  when  such  inaction  is  to 
the  prejudice  of  innocent  persons.  Fcm  ▼. 
Seeder,  22  R.  370. 

A  mortgage  was  executed  in  1897,  upon 
which  a  bul  of  foreclosure  was  filed  in  1840, 
decree  taken  and  order  for  sale  issued  in 
1842.  Save  continuances,  no  further  action 
was  had  in  the  case  until  1868.  In  the 
mean  time,  the  mortgagor,  who  had  remained 
in  open  and  notorious  possession,  had  sold 
portions  of  the  premises  to  innocent  pur- 
chasers, without  actual  notice  of  the  pend- 
ing suit.  8uch  purchasers,  and  those  under 
whom  they  claimed,  had  remained  in  actual 
possession  more  than  twenty-one  years, 
when  the  plaintiff  in  the  foreclosure  suit,  in 
1860,  caused  to  be  issued  another  order  of 
sale.  Held*  that  the  failure  to  take  any  ac- 
tion in  the  cause  from  1842  to  1868,  unex- 
plained, was  such  negligence  as  prevented 
an  enforcement  of  the  decree  against  actual 
purchasers  without  actual  notice,    lb. 


Insurance  of,  see  Insurance,  82. 
Railroad  companies  as  carriers  of,  see  Rail- 
road Companies,  50,  72. 

LOAHS. 

Actions  for  money  lent,  see  Assumpsit,  10. 

Generally,  see  Bailment,  25-27. 

Powers  of  banks  as  to,  see  Banks  and 
Banking,  39. 

Power  of  representatives  to  make,  see  Exec- 
utors amd  Administrators,  65. 

LOCAL  impbovemehts. 

In  cemeteries,  see  Cemeteries,  7. 

In  cities,  see  Municipal  Corporations,  80- 

*         IOOAI.  I^WS. 

Constitutionality  of,  see  Statutes,  16. 
Interpretation  of,  see  Statutes,  48. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  8. 

LOCATION. 

Of  boundary  lines,  see  Boundaries,  2. 

Of  land-warrants,  see  Public  Lands,  16. 

Of  mineral  lands,  see  Mines  and  Min- 
ing, 3. 

Of  railroads,  see  Railroad  Companies,  16- 
25. 


Reports,  see  Toll 

locus  in  auo. 

Allegation  as  to,  in  indictment,  see  Jjn 

MENT,  22. 

View  of,  by  jury,  see  Trial,  167. 
What  subject  to  burglary,  describing  be  km* 
diotmant,  see  Burglary,  8,  7* 

LOOK-OUTS. 
Upon  Teasels,  see  8hippino,  6ft. 

LOSS. 

By  fire,  proofs  of,  see  Insurance,  61-tt, 

Effect  of  agreements  to  share,  see  Pajlajm 
ship,  6. 

In  marine  insuranoe,  extent  of  insurer*a  lia- 
bility, see  Insurance,  177-17*. 

Liability  of  carrier  for,  see  Carriers,  16f 
Railroad  Companies,  49. 

Liability  of  representatives  for,  see 

TORS  AMD  AjDMOnSTRATORS,  7L 

Liability  of  trustee  for,  see  Trusts,  44. 
liability  of  warehousemen  for*  see  Wi 

housemen,  8. 
Notice  of,  to  insurer,  generally,  see  Issue* 

ancb,  28-32. 
Of  best  evidence,  to  let  in  secondary,  see 

Evidence,  49-64. 
Of  guests'  property,  at  inn,  see  Iras  AMR 

Innkeepers,  6-13. 
Of  profits,  when  recoverable,  see  Damages, 

6,7. 
To  promisee,  as  a  consideration,  see  Con- 
tracts, 22. 
Total  and  partial,  in  marine  insmrasce,  see 

Insurance,  144-147. 
Under  marine  policy,  adjustment   oi\  see 

Insurance,  162-165. 

LOST  INSTAUICXHTS. 

Competency  of  party  to  prove  contents  0^ 

see  Witnesses,  23. 
Establishment  of  lost  wills,  see  Wills,  56. 
Jurisdiction   of    equity    to    establish,    see 

Equitt,  33. 
Lost  bills  and  notes,  recovery  on,  see  Bills 

amd  Notes,  X. 
Reoovery  on  lost  bonds,  see  Bonds.  39. 
Second  execution  in  cases  of  lost  needs,  see 

Deeds,  30. 


see  Largest,    lit 


LOST 

Rights   of   finders   of, 
Rewards,  7. 

LOST  RECORDS. 
Substituting,  see  Judgment,  31. 

LOST  TRUNK. 

Competency  of  party  to  prove  oontents  of, 
see  Witnesses,  24. 

LOTTERIES. 

[Includes  the  illegality  of  schemes  lor  the 
distribution  of  prises  by  chance  anions;  pur* 
chasers  of  tickets  or  chances;  the  liabilities  ot 

Bromoters  or  managers  of  such  schemes;  and 
is  criminal  prosecution  for  the  statutory  ,-—---- 
of  keeping  or  advertising  a  lottery.] 
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As  to  the   invalidity  of   wager  contracts, 

fenerally,  see  Contracts,  96;  Gamdio; 
msubakcb,  10,  93;  Wager*. 

1.  What  is  a  lottery.*— A  statute  de- 
claring "all  lotteries  whatever,  whether 
public  or  private,  common  and  public  nui- 
■anoes,"  and  prohibiting  the  same  under 
penalty,  includes  in  its  purview  a  scheme 
for  the  sale  of  a  tract  of  land,  in  lots  of 
unequal  value,  to  be  distributed  among  the 
purchasers  by  chance,  by  means  of  tickets 
or  numbers  bought  at  a  fixed  price  greatly 
exceeding  that  of  a  majority  of  the  lots, 
although  there  are  no  blanks  in  such  scheme. 
Seidenbender  v.  CAarfas,  8  D.  682. 

It  is  a  lottery,  within  meaning  of  a  statute 
imposing  a  fine  for  disposing  of  any  estate, 
reel  or  personal,  by  lottery,  where  a  sale  of 
books  is  made  for  more  than  their  value, 
and  the  purchasers  are  entitled  to  gifts  or 
prises,  to  be  ascertained  by  a  correspond- 
ence, unknown  to  them,  between  oertain 
numbers  placed  on  the  books,  and  the  differ* 
ent  articles  proposed  as  gifts  or  prises.  State 
t.  Ctarbe,  66  D.  728. 

Where  the  proprietors  of  a  public  exhibi- 
tion advertised  to  give  away  at  their  per- 
formance a  large  number  of  valuable  presents 
to  the  spectators,  the  proprietor  to  appear 
upon  the  stage  and  call  out  numbers  at  ran- 
dom, and  the  person  holding  the  ticket 
which  corresponded  with  it  to  be  given  any 
of  the  prises  which  the  proprietor  might 
•elect,  this  constitutes  a  lottery  within  the 
meaning  of  the  statute;  and  it  is  not  re- 
lieved of  that  character  by  the  fact  that  the 
proprietor  reserves  the  right  to  refuse  to 
make  any  distribution  at  all,  or  to  refuse 
to  give  a  present  to  a  person  whose  per- 
sonal appearanee  did  not  suit  him,  State  v. 
Shorts,  90  D.  668. 

A  scheme  called  a  M  prise  concert,  in 
which  the  prizes  consist  of  "gifts  in  green- 
backs," and  gifts  in  other  kinds  of  property, 
and  where  "every  other  ticket  draws  a 
prize,"  and  one  half  of  all  the  tickets  repre- 
sent blanks,  constitutes  a  lottery;  and  a 
ticket  therein  purporting  to  entitle  the 
holder  to  a  prise  drawn  by  its  correspond- 
ing number  is  a  lottery  ticket.  Com.  v. 
Thacher,  93  D.  125.  # 

The  sale  of  "  prise  candy  "  m  boxes,  each 
box  being  represented  to  contain  a  prize  of 
money  or  jewelry,  and  the  purchaser  select- 
ing his  box  in  ignorance  of  its  contents,  is  a 
lottery.     Holoman  v.  State,  28  R.  439. 

The  purchase  of  a  number  which,  if  drawn, 
will  entitle  the  holder  to  a  large  sum  of 
money  is  the  purchase  of  an  interest  or  share 
in  a  lottery,  within  the  meaning  of  a  statute. 
WilBnson  v.  QUI,  30  R.  264.  m 

Where  several  persons  pot  money  m  equal 
amounts    upon  a  round   board,  numbered 


*  Lotteries,  gift  enterprises  are,  see  note,  28  B. 
441. 


around  the  rim,  and  each  in  turn  whirls  a 
hand  fastened  in  the  center,  the  one  at  whose 
whirl  the  hand  registers  the  highest  number 
on  the  rim  of  the  board  taking  all  the  money 
on  the  board,  the  owner  of  the  board  some- 
times putting  up  money,  and  sometimes 
charging  a  small  sum,  to  be  paid  by  the  win- 
ner, for  the  use  of  the  board,  —this  does  not 
constitute  a  lottery*  Buchalew  v.  State,  84 
R.22. 

Proprietors  of  a  newspaper  offered  as  an 
inducement  to  subscription,  and  gratuitously 
gave  to  every  new  subscriber,  a  ticket  en- 
titling him  to  participate  in  a  distribution  of 
prises,  and  the  distribution  was  made  by  lot. 
Held,  a  lottery.    State  v.  Muntford,  39  B. 

692. 

Pool-selling  is  not  punishable  as  a  M  lot- 
tery."   People  t.  Aetffe  46  R.  47. 

The  publication  of  an  offer  of  a  gold  watch 
to  the  person  buying  goods  at  the  defendant's 
store  to  the  amount  of  fifty  cents,  and  guess- 
ing nearest  the  number  of  beans  in  a  glass 
globe  in  the  window,  is  an  advertisement  of 
a  lottery.    BudeUon  v.  State,  48  R.  171. 

Where  one  chose  a  number  and  paid  a  oer- 
tain sum,  and  the  seller  drew  an  envelope 
from  a  boxful,  containing  a  slip  with  many 
numbers  on  it,  and  if  the  number  chosen  was 
on  the  slip,  the  buyer  received  a  multiple  of 
the  sum  paid,  greater  or  less,  according  to 
the  agreement,  and  if  not,  he  lost  what  he 
had  paid,— held,  a  lottery.    Com.  v.  Wright, 

60  R.  306. 

9.  illegality  of  contracts  relative  to. 

A  bond  given  for  the  purchase  of  lottery 

tickets,  where  the  lottery  is  unauthorised  by 
law,  is  merely  void;  but  the  consideration  of 
such  a  bond  must  be  impeached  by  special 
plea.     Morton  v.  Fletcher,  12  D.  866. 

The  assignee  of  such  a  bond,  if  induced  to 
keep  it  by  the  representations  of  the  obli- 
gor, until  recourse  on  the  assignor  is  lost,  can 
only  recover  on  those  representations,  and 
not  on  the  bond.    lb. 

Money  paid  for  lottery  tickets,  where  the 
lottery  is  forbidden  by  law,  may  be  recov- 
ered, for  the  law  is  designed  for  the  pur- 
chaser's protection;  but  if  the  money  was 
paid  under  a  judgment  of  a  court  of  compe- 
tent jurisdiction,  it  cannot  be  recovered. 
Qray  v.  Roberts,  12  D.  383. 

Lotteries  are  contrary  to  public  policy  and 
to  good  morals.  Bass  v.  Mayor  of  Nashville, 
331).  164. 

Specific  performance  of  a  contract  to  carry 
on  a  lottery  will  not  be  decreed  even  if  valid. 

lb. 

Although  lotteries  are  illegal  in  New  York, 
yet  a  contract  made  there  to  advertise  in  Vir- 
ginia a  lottery  to  be  drawn  in  Virginia  will 
not  be  held  invalid  in  the  absence  of  any 
proof  of  the  law  of  Virginia.   Ormes  v.Daa- 

ehy,  37  R.  583. 

8.  legislative  granU  of  lottery  priv- 
ileges. —  A  grant  by  the  state  legislature 
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to  private  oitisens  of  the  right  to  carry  on  a 
lottery  is  a  mere  privilege,  and  not  a  con- 
tract, and  a  subsequent  act  repealing  such 
grant  does  not  impair  the  obligation  of  any 
contract.  Bass  v.  Mayor  of  Nashville,  38  D. 
154;  State  v.  Woodward,  46  R.  160. 

A  state  granted  to  a  corporation  for  a  cer- 
tain consideration  the  franchise  to  conduct 
lottery  schemes  for  a  certain  time.  Before 
the  expiration  of  that  time,  lottery  schemes 
were  prohibited  by  an  amended  constitu- 
tion. Held,  that  the  franchise  was  not  a  con- 
tract, and  therefore  the  prohibition  was 
valid.  Mississippi  8oc  v.  Musgrove,  7  R. 
723;  Moors  v.  State,  12  R.  367. 

4.  Eights  of  holders  of  tickets.  — 
Lotteries  being  declared  illegal  by  statute, 
no  action  lies  lor  the  recovery  of  a  chattel 
in  favor  of  one  who  claims  to  have  drawn  it 
in  a  lottery,  as  against  another,  who  has  pos- 
session of  it  nnder  the  like  claim.  Funk  v. 
GalUvan,  44  R.  210. 

5.  Rights  and  liabilities  of  pro- 
moters, or  managers. — One  who  has 
parchased  tickets  in  a  lottery  to  sell  again 
cannot  maintain  an  action  against  the  man- 
agers of  such  lottery  for  their  careless,  neg- 
ligent, and  improper  conduct  of  the  same, 
whereby  public  confidence  in  the  lottery  was 
impaired,  so  that  a  large  number  of  the 
plaintiff 's  tickets  remained  unsold,  and  drew 
blanks.    Butler  v.  Kent,  10  D.  219. 

The  delivery  of  lottery  tickets  ordered 
and  sent  by  mail  is  complete  when  they 
are,  by  the  vendor,  deposited  in  the  post- 
office.     Cass  v.  Biker,  33  D.  211. 

An  action  may  be  maintained  for  the  price 
of  lottery  tickets  sold  in  another  state  where 
such  sale  is  lawful,  although  the  vendor 
knew  that  they  were  to  be  sold  in  Vermont, 
if  he  was  not,  at  the  time  of  the  selling, 
aware  that  the  sale  of  such  tickets  in  the 
latter  state  is  prohibited  by  law.     lb. 

The  proprietor  of  a  lottery  who  employs  a 
person  to  sell  tickets,  and  receive  proceeds, 
cannot  recover  the  proceeds  from  him,  the 
sale  of  lottery  tickets  being  criminal  by 
statute;  for  the  obligation  to  pay  over  the 
money  received  for  tickets  is  so  connected 
with  the  illegal  contract  to  sell  them  as  to 
be  inseparable  from  it,  and  a  court  will  not 
lend  its  aid  to  enforce  it.  Lemon  v.  Chosskopf, 
99  D.  68. 

Proceeds  of  sale  of  lottery  tickets  paid  by 
the  agent  for  the  sale  thereof  to  another 
agent  for  their  sale,  with  directions  to  pay 
them  over  to  the  proprietor  of  the  lottery, 
may  be  recovered  by  the  latter  from  the 
second  agent,  for  his  obligation  to  pay  over 
this  money  is  disconnected  from  his  illegal 
contract  to  sell  tickets.     lb. 

6.  Offense  of  advertising  a  lottery. 
—  It  is  a  criminal  offense  to  advertise  a  lot- 
tery, unlawful  where  advertised,  although  to 
be  drawn  in  a  state  where  it  is  lawiul.  State 
-.  Moore,  56  R.  478. 


7.  Indictment  for  selling  lottery 
tickets.  — The  state  may  criminally  pnniah 
the  sale,  within  its  jurisdiction,  of  tickets 
in  a  lottery  organized  in  another  state, 
where  it  is  lawful  People  v.  Noetic*,  46  B. 
128. 

A  count  in  an  indictment  charging  the  de- 
fendant with  selling  a  lottery  ticket  or 
tickets  in  a  lottery  not  authorized  by  the 
laws  of  the  commonwealth  is  bad  for  gen- 
erality; the  name  of  the  lottery  and  the 
number  of  tickets  should  be  specified.  But 
a  count  for  conspiring  to  sell  a  lottery  ticket 
or  tickets  in  a  lottery  not  authorized  by  the 
commonwealth  is  good.  Com.  v.  Gillespie, 
10  D.  475. 

The  variance  in  spelling  a  name  on  a  lot- 
tery ticket,  for  the  selling  of  which  an  in- 
dictment is  found,  is  fataL    lb. 

No  other  descriptive  averment  of  a  lot- 
tery ticket  is  necessary,  where  it  is  set  forth 
by  copy  in  the  indictment.  Com.  v.  Tliachtr, 
93  D.  125. 

8.  The  Georgia  land  lotteries.  — The 
equitable  title  is  in  the  drawer,  after  the 
draw  and  before  the  grant  from  the  state, 
and  the  legal  title  ia  in  the  state,  as  security 
for  the  payment  of  the  grant  fee,  and  for  the 
use  of  drawer  when  he  pays  it  Henderson 
v.  Hackney,  68  D.  529. 

Equitable  title  to  lots  drawn  in  the  land 
lottery  is  a  transferable  one,  though  it  seems 
not  to  be  subject  to  sale  under  execution. 
Even  a  chance  for  a  draw  in  such  lottery  is 
transferable.    lb. 

When  equitable  title  to  lots  drawn  in  the 
land  lottery  is  transferred,  the  legal  title  in 
the  state  becomes  a  legal  title  for  the  use  of 
the  transferee  on  the  payment  of  the  grant 
fee.  Therefore,  when  the  grant  issues  to 
the  drawer,  the  legal  title  goes  to  him,  but 
under  the  operation  of  the  statute  of  uses 
it  immediately  passes  out  of  him  and  into 
the  transferee,    lb. 

9.  Foreign  lotteries.  — The  Austrian 
government,  to  obtain  a  loan,  issued  bonds 
for  principal  and  interest,  and  any  prize  in 
money  which  the  holder  might  become  en- 
titled to  under  a  drawing  to  be  had  as  pro- 
vided therein.  Held,  not  an  illegal  lottery. 
Koftn  v.  Koeldtr,  48  R.  628. 

Bonds  were  issued  by  the  city  of  Brussels, 
of  which  a  certain  number  were  payable 
with  interest  each  year,  and  those  payable 
in  any  year  were  to  be  determined  by  an 
annual  drawing  of  the  numbers  by  lot.  The 
holders  of  the  bonds  bearing  the  first  forty 
numbers  so  drawn  were  to  be  paid  premiums 
ranging  from  twenty-five  thousand  francs 
for  the  first  to  two  hundred  francs  for  the 
last.  Held,  that  this  did  not  constitute  a 
lottery.     Ex  parte  Shobert,  59  R.  432. 

LUNAR  MONTH. 

"Month,"  when  deemed  to  be,  see  Tint, 

I         4. 
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LUNATICS. 
Competency  of,  to  testify,  see  Witnesses, 


1C 


SeelNSANE  PERSONS. 


Injury  to  servant  by  defects  in,  see  Rail- 
road Companies,  102. 

Liability  of  master  to  servant  for  defects  in, 
see  Master  and  Servant,  14. 

When  a  fixture,  Bee  Fixtures,  6. 


Contracts  for  carriage  of,  see  Post- office,  1. 
Notice  of  dishonor  by,  see  Bills  and  Notes, 

198-203. 
Notice  of  dissolution  by,  see  Partnership, 

80. 
Payments  by,  see  Debtor  and  Creditor, 

0. 

8ee  also  Post-office. 

MAILING. 

Of  process,  on  service  of  publication,  see 
Process,  29. 

MAIMING. 
8ee  Criminal  Law,  26. 

MAINTENANCE. 

Liability  of  legatee  for,  see  Legacies,  88. 
Of  child,  by  putative  father,  see  Bastardy, 

4. 
Of  paupers,  see  Poor,  etc. 
Of  ward,  expenditures  for,  see  Guardian 

and  Ward,  31.  ' 
Relative  duties  of  parent  and  child  as  to,  see 

Parent  and  Child,  10,  11,  13. 
What  constitutes,  see  Champerty,  etc,  4* 

MAJORITY. 

What  acts  after,  will  be  deemed  an  affirm- 
ance, see  Infants,  31,  32. 

When  terminates  guardianship,  see  Guar- 
dian and  Ward,  8;  Infants,  51. 


Law  of  place  as  affecting  liability  of,  see 

Bills  and  Notes,  241. 
Necessity  of  demand  to  hold,  see  Bills  and 

Notes,  151,  152. 
Of  note,  competency  of,  as  a  witness,  see 

Witnesses,  54. 
Of  note,  liability  of,  see  Bills  and  Notes, 

48. 

MALICE. 

Evidence  of,  and  when  presumed,  tee  Slan- 
der, 27,  28. 

Evidence  to  disprove,  see  Slander,  35. 

Proof  of,  in  libel  suit;  see  Libel,  13,  14. 

Proof  of,  in  suit  for  slander  of  title,  see 
Slander,  45. 

Proof  of,  on  trial  for  murder,  see  Homicide, 
32. 


Rebutting  the  inference  of,  see  Libel,  20. 

To  constitute  murder,  see  Homicide,  4. 

When  plaintiff  must  show,  see  Malicious 
Prosecution,  5. 

When  presumed,  in  murder  case,  see  Homi- 
cide, 33. 

MALICIOUS   MISCHIEF. 

[Includes  the  criminal  offense  of  maliciously 
injuring  or  destroying  the  property  of  another. 
For  the  civil  remedy  in  such  cases,  see  Tres- 
pass.] 

1.  Jurisdiction.  —  It  is  not  an  indict- 
able offense  at  common  law  to  wound  cattle 
maliciously.    State  v.  Manuel,  21  R.  455. 

Under  a  statute  punishing  malicious  mis- 
chief toward  "any  growing  fruit,  corn, 
grain,  or  other  agricultural  product  or  prop- 
erty, real  or  personal,"  an  indictment  will 
not  lie  for  injuring  a  locomotive-engine. 
Murray  v.  State,  57  R.  623. 

9.  what  constitutes.*  —  An  individual 
may  be  convicted  and  fined  for  malicious 
mischief  in  wounding  an  animal  while  tres- 
passing upon  his  field.  Snap  v.  People,  68 
b.  582. 

Maiming  or  wounding  an  animal  without 
killing  it  is  not  an  indictable  offense.  State 
v.  Beehman,  12,  D.  352. 

8.  Indictment.  —  Under  the  statute 
for  maliciously  injuring  a  dwelling-house, 
without  the  owner  s  consent,  the  indictment 
may  allege  a  tenant  at  will  to  be  the  owner. 
StaU  v.  Whittkr,  38  D.  272. 

An  indictment  alleging  that  defendants 
did  willfully  and  maliciously  kill  a  horse  of 
another  person  named  is  a  sufficient  aver- 
ment of  the  offense,  under  a  statute  which 
prescribes  a  punishment  for  "every  person 
who  shall  willfully  and  maliciously  kill, 
maim,  or  disfigure  any  horses,  cattle,  or 
other  beasts  of  another  person."  Com.  v. 
Sowle,  69  D.  289. 

4.  Defenses.  —  Injuring  or  wounding 
a  trespassing  animal  cannot  be  justified  on 
the  ground  that  such  animal  was  doing 
damage  at  the  time.  Snap  v.  People,  68  D. 
582. 

On  an  indictment  for  malicious  mischief 
in  shooting  a  mule,  the  question  is,  whether 
the  shooting  was  malicious,  and  it  is  a  good 
defense  to  show  that  tho  shooting  was  done 
by  the  accused  with  the  motive  of  protecting 
his  crop,  and  not  from  either  ill-will  to  the 
owner,  or  cruelty  to  the  animal;  and  it  is 
proper  evidence,  in  pursuance  of  this  de- 
fense, to  show  that  the  mule  was  in  the 
corn-field  of  the  accused  at  the  time  of  the 
shooting,  and  the  evidence  showing  him  to 
have  been  there  is  corroborated  by  proof 
that  he  had  an  habitual  proclivity  toward 
such  mischief,  and  that  it  was  hard  to  re- 
strain him  therefrom.  WrigtU  v.  State,  76 
D.656. 

*  gee  monographic  note  on  malicious  mischief, 
at  common  law  and  by  statute,  82  D.  662-471. 
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5.  Evidence.  —  Malice  against  the  owner 
of  a  beast  must  be  shown,  to  prove  a  person 
guilty  of  maliciously  killing  the  beast  of  an- 
other, under  the  statute.  State  v.  Wilcox, 
24  D.  669. 

Evidence  that  property  was  injured  or 
destroyed  through  mere  wantonness,  or  in 
sport,  and  not  from  a  feeling  of  resentment 
towards  its  owner  or  possessor,  is  not  suffi- 
cient to  convict  the  defendant  upon  an  in- 
dictment charging  this  offense.  State  v. 
Robinson,  32  D.  661. 

MALICIOUS  PBOSEOUTION. 

[Includes  the  right  of  action  for  damages 
against  one  who,  maliciously,  and  without  prob* 
aole  cause,  has  prosecuted  the  plaintiff,  either 
civilly  or  criminally.  The  remedy  for  a  wrong- 
ful arrest,  or  attachment,  or  unwarranted  use  of 
an  execution,  or  injunction,  will  be  found  treated 
under  those  titles  respectively.! 

Liability  of  corporation  for,  see  also  Corpo- 
rations, 131. 

1.  When  the  action  lies.  — 1.  Gen- 
erally.—  Redress  of  private  grievances  by 
criminal  process  is  not  permitted  by  the  law. 
Slomer  v.  People,  76  D.  786. 

The  prosecution  of  an  innocent  person  for 
the  abstraction  of  a  package  from  the  mails, 
which  package  had  been  overlooked  through 
carelessness  in  the  search,  is  without  prob- 
able cause,  notwithstanding  the  assurance 
of  the  prosecutor,  of  error  and  mistake  on 
his  part.     Merriam  v.  Mitchell,  29  D.  514. 

An  action  for  malicious  prosecution  will 
not  lie  unless  the  party  has  been  arrested, 
his  property  seised,  or  suffered  other  special 
and  extraordinary  grievance.  Bit*  v.  Meyer, 
29  R.  233;  Mtddoon  v.  Rickey,  49  R.  117; 
Wetmore  v.  Mellinger,  62  R.  465.  Contra, 
MeCardle  v.  MeOhUey,  44  R  343;  Boutin  v. 
Bank  of  Stockton,  66  R.  77. 

A  falsely  and  maliciously  stated  to  the 
prosecuting  attorney  that  B  had  committed 
certain  acts,  which  the  prosecuting  attorney 
decided  to  constitute  a  crime,  and  there- 
upon caused  B  to  be  indicted  upon  A's  tes- 
timony. B  was  acquitted,  upon  the  ground 
that  the  facts  alleged  did  not  constitute  the 
crime  charged.  Held,  that  A  was  liable  to 
B  for  malicious  prosecution.  Dennis  v.  Ryan, 
22  R.  635. 

A  party  prosecuting  another  upon  a  charge 
that  he  stole,  took,  and  carried  away  culti- 
vated fruit  growing  upon  the  lands  of  the 
prosecutor,  is  not*  after  the  quashing  of  the 
oriminal  complaint,  liable  to  an  action  for 
malicious  prosecution,  where  the  complaint, 
though  containing  words  of  harsh  surplus- 
age, was  substantially  true.  BarUett  v. 
Brown,  75  D.  675. 

If  a  suit  is  dismissed  for  want  of  jurisdic- 
tion, costs  can  be  adjudged  to  the  successful 
party  when  an  issue  of  fact  was  passed  upon 
in  order  to  reach  the  conclusion  that  there 
is  no  jurisdiction;  and  where  this  is  done, 


and  there  is  no  special  grievance  of 
otherwise,  the  defendant  cannot  maintain 
an  action  of  malicious  prosecution  for  suck 
suit     Bit*  v.  Meyer,  29  K.  233. 

2.  What  "prosecution  "  will  sustain  the  a* 
tion.  — An  action  for  malicious  prosecution 
will  lie  where  the  criminal  prosecution  was 
commenced,  although  no  indictment  was 
preferred.    Shock  v.  McChesney,  2  D.  415b 

Application  for  a  search-warrant,  on  the 
ground  that  goods  have  been  stolen,  and  are 
concealed  within'  a  persons  incloeure,  if 
made  with  malice,  and  without  probable 
cause,  is  sufficient  ground  to  sustain  an  ac- 
tion against  the  person  making  such  applica- 
tion.    Miller  v.  Brown,  23  D.  693. 

The  defendant  is  sufficiently  a  prosecutor 
to  sustain  an  action  against  him,  if  the 
prosecution  to  which  the  plaintiff  was  sub- 
jected was  instituted  at  his  instance  and  re- 
quest by  the  attorney  for  the  state.  Grant 
v.  Deuel,  38  D.  228. 

The  action  will  lie,  after  the  discharge  of 
the  accused,  if  the  proceedings,  though  de- 
fective, were  maliciously  prosecuted,  with- 
out probable  cause.  Kline  v.  Shuler,  49  D. 
402. 

The  action  will  lie,  although  there  has 
not  been  a  trial  by  jury  and  a  verdict  of  ac- 
quittal rendered  upon  the  charge  preferred 
against  the  plaintiff  Gilbert  v.  Emmons,  89 
D.  412. 

The  action  cannot  be  sustained  where, 
because  of  a  fatal  defect  in  the  warrant  of 
arrest,  the  alleged  prosecution  had  no  legal 
existence.  Oockfieid  v.  Braveboy,  39  D. 
123. 

The  record  of  a  prosecution  and 
affords  no  sufficient  basis  to  sustain  an 
tion  for  malicious  prosecution,  where  the 
proceedings  were  before  a  magistrate  who 
had  no  jurisdiction  of  the  offense.  Baby  v. 
Brundige,  61  D.  443. 

3.  Malicious  prosecution  qfcwilsuU.* — The 
action  for  a  malicious  prosecution  will  not 
lie  for  prosecuting  a  civu  suit,  in  a  court  of 
common  law  having  competent  jurisdiction, 
by  the  party  himself  in  interest,  unless  the 
defendant  has,  upon  such  prosecution,  been 
arrested  without  cause,  and  deprived  of  his 
liberty,  or  made  to  suffer  other  special  griev- 
ance different  from  and  superadded  to  the 
ordinary  expense  of  a  defense.  Potts  v. 
Jmlay,  7  D.  603. 

At  common  law,  an  action  upon  the  case 
may  be  maintained  for  a  vexatious  civil  suit, 
in  which  there  wa»  no  arrest  or  holding  te 
bail.      Whipple  v.  Fuller,  29  D.  330. 

An  action  on  the  statute  to  prevent  vexa- 
tious suits  cannot  be  joined  with  an  action 
on  the  case  at  common  law  for  such  a  suit. 
lb. 
Action  may  be  maintained  for  maliciously 

•  Malicious  prosecution  of  civil  action,  whether 
damages  recoverable  for,  see  notes,  14  D. 
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and  without  probable  cause  procuring  by 
affidavit  and  employing  the  aid  of  an  attach- 
ment ai  auxiliary  to  a  civil  action.  Foriman 
t.  Rottier,  72  D.  606. 

Where  plaintiff  whose  judgment  has  been 
partially  satisfied  causes  execution  to  issue 
m  a  sum  greater  than  the  balance  due 
thereon,  and  there  is  no  proof  that  the 
wrongful  act  was  willful  or  was  done 
through  malice,  he  will  not  be  liable  to  an 
action  on  account  thereof.  Hall  v.  Learn- 
ing, 86  D.  213. 

A  civil  action  is  prosecuted  only  at  the 
peril  of  costs.  It  is  maintained  as  a  claim  of 
right,  and  to  convert  it  into  a  suable  tort,  it 
must  clearly  appear  that  the  legal  process 
has  been  used  from  malice  and  without  prob- 
able cause.    76. 

An  action  for  maliciously  suing  out  a  writ 
of  attachment  will  lie,  notwithstanding  a 
bond  given  in  the  attachment  suit,  condi- 
tioned to  pay  all  damages  arising  from  tbe 
attachment;  and  in  such  an  action  the  plain- 
tiff is  entitled  to  recover  the  consequential 
damages  of  the  attachment  to  his  business, 
credit,  and  reputation,  together  with  the 
counsel  fees  and  expenses  incident  to  the 
defense  of  the  attachment  suit.  Lawrence  v. 
Hagerman,  8  R.  674. 

An  action  for  damages  will  lie  in  favor  of 
one  against  whom  another,  maliciously  and 
without  probable  cause,  has  instituted  or  in- 
stigated proceedings  to  have  him  declared 
insane,  and  after  discharge  such  plaintiff 
may  recover  therein  all  damages  in  excess  of 
the  taxable  costs  of  such  proceedings.  Locke- 
tsovr  v.  Sides,  26  R.  68. 

4.  The  proper  form  of  action,  —  Case  for 
malicious  prosecution,  and  not  trespass  «f  ei 
armtSy  is  the  proper  action  against  a  person 
who  maliciously  and  without  probable  oause 
sues  out  an  attachment  and  causes  it  to  be 
levied  on  the  property  of  another.  Shaver 
▼.  White,  8  D.  730. 

Where  one  maliciously  procures  the  issu- 
ance of  a  eo.  so.  from  a  court  of  competent 
jurisdiction  and  the  arrest  of  a  party  thereon, 
oase  is  the  appropriate  remedy.  Turner  v. 
Walker,  22  D.  329. 

An  action  on  the  case  for  procuring  a 
malicious  prosecution  may  be  maintained  by 
the  person  prosecuted,  against  him  who  pro- 
cured such  prosecution  to  be  instituted. 
Mowry  v.  Miller,  24  D,  680. 

Action  on  the  case  for  a  malicious  prosecu- 
tion before  a  court  having  no  jurisdiction 
will  lie,  if  the  proceedings  were  malicious, 
unfounded,  and  without  probable  cause,  and 
occasioned  legal  damage  to  the  accused. 
Stone  v.  Stevens,  30  D.  611. 

Action  on  the  oase  for  malicious  prosecu- 
tion will  not  lie  for  causing  a  person  to  be 
arrested  on  a  warrant  charging  an  act  which 
is  not  a  crime  but  a  trespass  only.  Tres- 
pass for  the  illegal  arrest  is  the  remedy. 
Kramer  v.  Loti,  88  D.  666. 
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2.  Liability  of  corporations  for.*  —  A 

railroad  corporation  is  not  liable  for  a  mali- 
cious prosecution  instituted  by  one  of  its 
officers  against  an  employee,  for  alleged  em- 
bezzlement of  its  funds,  such  prosecution 
being  ultra  vires.  OUlett  v.  Mo.  Valley  R.  R. 
Co.,  17  It  663. 

A  municipal  corporation  is  not  liable  for  a 
mere  malicious  prosecution.  Brown  v.  City 
of  Caw  Girardeau,  69  R.  28. 

8.  Former  prosecution  most  have 
terminated.  — A  husband  and  wife  com- 
menced an  action  for  malicious  replevin  of 
their  household  furniture,  alleging  that  the 
replevin  suit  was  commenced  with  intent  to 
injure  the  wife,  and  actually  resulted  in  her 
injury  by  the  removal  of  the  furniture.  It 
appeared  that  the  replevin  suit  was  still 
pending.  Held,  that  the  action  could  not 
be  maintained.  O'Brien  v.  Barry,  8  R. 
329. 

The  termination  of  the  former  action  need 
not  be  averred  and  proved  in  an  action  for 
maliciously  and  without  probable  cause  pro- 
curing and  employing  an  attachment  as 
auxiliary  to  a  civil  action.  Fortman  v.  Rot- 
tier,  72  D.  606. 

The  discharge,  or  other  termination  of  the 
attachment  in  plaintiff's  favor  need  not  be 
averred  and  proved  before  he  can  maintain 
an  action  for  maliciously  and  without  prob- 
able cause  procuring  and  employing  the  at- 
tachment as  auxiliary  to  a  civil  action.     lb. 

4. and  in  plaintiff's  favor.  —If 

the  defendant  was  guilty,  he  cannot  sustain 
any  action,  though  the  motive  of  the  prose- 
cutor was  malicious;  nor  is  tbe  prosecutor 
liable  if  he  prosecute  from  apparent  guilt 
arising  from  circumstances  which  he  honestly 
believes.     Plummer  v.  Oheen,  14  D.  672. 

It  is  not  necessary  that  a  prosecution 
should  terminate  in  an  acquittal  of  the  ac- 
cused, in  order  to  sustain  an  action  for  ma- 
licious prosecution;  the  termination  by  a 
noUe  prosequi  or  abandonment  is  sufficient. 
Brown  v.  Randall,  4  R.  35;  Toeum  v.  Polly, 
36  D.  583;  Hatch  v.  Cohen,  37  R.  630. 

The  entry  of  a  nolle  prosequi  is  not  neces- 
sarily such  a  termination  of  a  criminal  pro- 
ceeding as  meets  the  requirements  of  a  cause 
of  action  for  malicious  prosecution;  but 
otherwise  of  the  discharge  of  a  prisoner  upon 
failure  to  find  an  indictment.  Graves  v. 
Davmon,  39  R.  429. 

5.  Plaintiff  must  show  malice. — The 
plaintiff,  who  has  been  discharged  from  a 
prosecution  for  felony,  without  a  trial  on 
the  merits,  cannot  require  proof  of  probable 
oause  until  he  shows  express  malice.  Frouh 
man  v.  Smith,  12  D.  265. 

Malice  must  be  proved,  and  though  it  may 
be  presumed  from  a  want  of  probable  cause, 
this  presumption  may  be  rebutted  by  show* 
ing  that  the  prosecution  was  without  malice, 

*  Liability  of  corporation  for  malicious  prose 
cation,  see  note,  84  el  496-4W. 
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and  for  justifiable  ends.  Stone  v.  Stevens,  30 
D.  611. 

6. and  want  of  probable  cause. 

—  Before  an  action  for  a  malicious  prosecu- 
tion can  be  sustained,  malice  and  want  of 
probable  cause  must  concur.  Kelton  v. 
Bcvins,  5  D.  670;  Turner  v.  Walker,  22  D. 
329;  Leidig  r.  Bawson,  29  D.  354;  Griffi*  v. 
Setters,  31  D.  422;  Moloney  v.  Doane,  35  D. 
204;  Grant  v.  Deuel,  38  D.  228;  Griffin  ▼. 
Chubb,  68  D.  86;  Dickinson  v.  Maynard,  96 
D.  379. 

The  essential  foundation  of  the  action  is 
the  want  of  probable  cause,  and  if  such 
cause  existed  the  action  will  not  lie,  how- 
ever malicious  the  motives  of  the  prosecutor 
may  have  been.  Ulmer  v.  Leland,  10  D. 
48. 

Want  of  probable  cause  is  main  ground  of 
action  for  malicious  prosecution,  and  must 
be  clearly  showo.  The  burden  of  proof  is 
upon  the  party  bringing  the  action,  to  show 
that  the  criminal  prosecution  was  the  off- 
spring of  malice,  and  without  any  probable 
cause  to  justify  it  Ross  v.  /www,  85  D.  373; 
Morton  v.  Young,  92  D.  565. 

The  plaintiff  cannot  recover  if  he  was  in 
fact  guilty  of  the  crime  for  which  he  was 
prosecuted,  although  the  defendant  did  not 
know  of  such  guilt  when  he  instituted  the 
prosecution.     Adam*  v.  Lisfter,  25  D.  102. 

Good  cause  for  a  prosecution  exempts  the 
prosecutor  from  liability,  though  his  motives 
were  malicious.     lb. 

Plaintiff  must  show  want  of  probable 
cause  and  malicious  motives  on  the  part  of 
the  defendant,  notwithstanding  his  trial  and 
acquittal  upon  suoh  prosecution.  Stone  v. 
Stevens,  30  D.  611. 

A  verdict  of  acquittal  is  not  sufficient  evi- 
dence of  want  of  probable  cause;  the  plain- 
tiff must  show,  in  addition,  that  there  was 
no  reasonable  ground  for  the  charge  to  which 
he  was  subjected.  Grant  v.  Deuel,  38  D. 
228;  Bitting  v.  Ten  Eyck,  42  R.  505.  But 
see  Williams  v.  Vanmeter,  41  D.  644. 

A  discharge  by  nolle  prosequi  is  not  prima 
facie  evidence  of  malice,  or  of  want  of  prob- 
able cause  to  sustain  an  action  for  malicious 
prosecution.     Yocum  v.  Polly,  36  D.  583. 

Slight  evidence  of  want  of  probable  cause 
is  required,  as  it  involves  a  negative.  Wil- 
liams v.  Vanmeter,  41  D.  644. 

One  who  settles  a  suit  voluntarily  is  es- 
topped from  claiming  that  it  was  prosecuted 
without  probable  cause.  Morion  v.  Young, 
92  D.  565. 

To  render  an  attorney  liable  for  a  mali- 
cious prosecution  by  his  client,  it  must  not 
only  appear  that  he  knew  that  the  prosecu- 
tion was  malicious,  but  that  he  knew  it  was 
without  cause.  Peck  v.  Chouteau,  60  R. 
236. 

7.  When  malice  and  want  of  prob- 
able cause  will  be  inferred.  —  Malice 
and  want  of  probable  cause  must  both  be 
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proved,  and  though  the  former  may  gener- 
ally be  presumed  from  the  latter,  the  pre- 
sumption may  be  rebutted  by  evidence  of 
other  circumstances.  Bell  v.  Graham,  9  D. 
687;  Turner  v.  Walker,  22  D.  329;  Merriam 
v.  Mitchell,  29  D.  514. 

Plaintiff  must  show  a  want  of  probable 
cause,  and  malice,  either  express  or  implied, 
in  the  defendant.  Malice  may  be  interred 
from  the  want  of  probable  cause,  but  the 
want  of  probable  cause  cannot  be  inferred 
from  malice,  however  rancorous.  Williams 
v.  Vanmeter,  41  D.  644;  Yocum  v.  Polly,  36 
D.  583;  Griffin  v.  Chubb,  58  D.  85;  Rom  v. 
Innis,  85  D.  373.  But  after  proof  of  the 
former  requisite,  slight  evidence  ae  to  the 
latter  will  be  sufficient.  Grant  v.  Deuel,  38 
D.  228. 

Commencing  an  action  for  a  much  larger 
sum  than  is  due,  and  suing  out  an  attach- 
ment and  having  it  levied  upon  an  amount 
of  personal  property  manifestly  excessive  to 
pay  any  judgment  that  may  be  recovered, 
and  then  dismissing  the  action  upon  the 
payment  of  a  sum  much  smaller  than  the 
amount  sued  for,  shows  a  want  of  probable 
cause  from  which  the  law  implies  that  the 
party  acted  maliciously.  Savage  v.  Brewer, 
28  D.  255. 

No  implication  of  want  of  probable  cause 
is  raised  by  the  mere  circumstance  that  a 
prosecution  is  afterward  abandoned.  Cock- 
field  v.  Braveboy,  39  D.  123. 

Malice  is  conclusively  presumed  if  the 
prosecutor  acts  rashly,  wantonly,  or  wick- 
edly in  charging  another  with  a  crime  of 
which  the  latter  is  innocent.  Travis  ▼. 
Smith,  44  D.  125. 

An  acquittal  does  not  raise  the  presump- 
tion of  want  of  probable  cause.  Grifin  v. 
Chubb,  58  D.  85. 

Malice  is  not  a  legal  presumption  or  neces- 
sary inference  from  want  of  probable  cause. 
lb. 

Malice  may  be  inferred  from  want  of 
probable  cause  when  there  are  no  circum- 
stances to  rebut  the  presumption  that  malice 
alone  could  have  suggested  the  prosecution; 
and  it  may  be  inferred,  where  the  defend- 
ant's conduct  will  admit  of  no  other  inter- 
pretation, except  by  presuming  gross  igno- 
rance,    lb. 

8.  What  constitute*  probable  cause. 
—  The  existence  of  probable  cause  is  a  mixed 
question  of  law  and  fact;  the  jury  must  find 
the  facts  relied  on,  and  the  court  will  deter- 
mine whether  they  constitute  probable  cause 
or  not;  and,  in  general,  such  conduot  on  the 
part  of  the  accused  as  will  warrant  the  in- 
ference that  the  prosecution  was  undertaken 
from  public  motives  will  be  held  to  be  prob- 
able cause.  Ulmer  v.  Leland,  10  D.  48.  & 
P.,  Nash  v.  Orr,  5  D.  547;  LeggeU  v.  Blount, 
7  D.  702;  Plummer  v.  Gheen,  14  D.  678; 
Cockfiekt  v.  Braveboy,  39  D.  123;  Sewbert  v. 
Price,  40  D.  525;  Boss  v.  Innis,  85  D.  US. 
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Reasonable  suspicion  that  articles  were 
"taken"  by  an  accused  person  does  not 
necessarily  afford  probable  cause  for  a  pros- 
ecution for  theft.  Stone  v.  Stevens,  30  D. 
611. 

Mere  conjecture  or  suspicion  is  not  prob- 
able cause  for  a  prosecution  for  theft,  but 
the  facts  must  be  such  as  would  induce  an 
impartial  and  reasonable  mind  to  believe  in 
the  guilt  of  the  accused,     lb. 

Probable  cause  exists  where  the  facts  and 
circumstances  are  such  that  when  commu- 
nicated to  the  generality  of  men  of  ordinary 
and  impartial  minds  they  will  be  sufficient 
to  raise  in  them  a  belief  or  grave  suspicion 
of  the  guilt  of  a  person.  Orijju  v.  Sellars,  31 
D.  422. 

A  verdict  of  conviction,  followed  by  judg- 
ment of  the  trial  court,  is  conclusive  evidence 
of  the  existence  of  probable  cause  to  warrant 
the  prosecution,  though  the  judgment  of 
conviction  is  vacated  on  appeal.     Ih. 

Conviction  of  a  party  by  a  jury,  though  the 
verdict  was  obtained  by  false  testimony,  and 
afterwards  set  aside  for  newly  discovered 
evidence,  and  a  verdict  of  not  guilty  returned, 
is  conclusive  evidence  of  probable  cause  in  a 
subsequent  action  for  malicious  prosecution. 
Parker  v.  Huntington,  66  D.  455. 

8.  took  a  dog  from  B.,  whereupon  B.  made 
criminal  charges  against  S.  for  larceny,  but 
8.  was  discharged.  S.  then  sued  B.  to  re- 
cover damages  for  malicious  prosecution. 
Held,  1.  That  even  if  dogs  were  not  the 
subject  of  larceny,  and  the  information  was 
on  this  account  defective,  yet  S.  need 
not  prove  express  malice  as  contradistin- 
guished from  that  malice  which  the  jury 
might  infer  from  want  of  probable  cause;  2. 
That  the  following  charge  to  the  jury  em- 
bodied  the  true  doctrine  of  probable  cause: 
"The  question  of  probable  cause  does  not 
depend  on  the  question  whether  S.  was  guilty 
in  point  of  fact,  nor  whether  B.  in  fact  be- 
lieved him  guilty;  but  the  question  is,  Were 
the  facts  and  circumstances,  within  B/s 
knowledge,  and  upon  which  he  acted,  suffi- 
cient in  themselves  to  raise  a  reasonable 
ground  of  suspicion  in  the  mind  of  an  ordi- 
narily cautious  man?  and  did  B.  believe  S. 
guilty?"    Skaul  v.  Brown,  4  R.  151. 

9.  Declaration  or  petition. — In  an 
action  on  the  case  for  conspiracy,  as  well  as 
in  the  action  for  malicious  prosecution,  an 
averment,  in  the  declaration,  that  the  pros* 
ecution  was  false  and  malicious  is  not  suffi- 
cient; as  a  want  of  probable  cause  is  the  gist 
of  the  action,  it  must  be  averred.  Kirtley  v. 
Deck,  5  D.  445;  Young  v.  Oregorie,  2  D.  556. 
But  such  allegation  has  reference  to  the  state 
of  fact  as  it  relates  to  the  person  prosecuted, 
and  not  to  the  knowledge  of  that  fact  pos- 
sessed by  the  party  prosecuting.  Movory  v. 
Miller,  24  D.  680. 

Averments  of  malice,  of  want  of  probable 
cause,  and  of  the  final  determination  of  the 
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prosecution  or  suit  are  generally  necessary 
in  an  action  for  malicious  prosecution  or  a 
malicious  arrest.  Turner  v.  Walker,  22  D. 
329. 

This  rule  does  not  apply  where  the  action 
is  for  maliciously  suing  out  a  ca.  so.  and  pro- 
curing an  arrest  thereunder,  if  the  ca.  so. 
was  founded  on  a  return  of  a  venditioni  ex- 
ponas  made  during  the  recess  of  the  court, 
and  therefore  void;  and  if  the  facts  are 
specially  set  out  showing  the  invalidity  of 
the  return,  the  declaration  need  not  aver 
the  want  of  probable  cause  and  the  final  dis- 
position of  the  ca.  so.     lb. 

Plaintiff  cannot  recover  upon  evidence  of 
a  good  cause  of  action,  where  such  cause  of 
action  is  not  averred  in  the  declaration.    lb. 

A  declaration  merely  alleging  the  issuance 
of  a  ca.  m.  and  an  arrest  under  it,  shows  no 
cause  of  action,  without  allegations  of  want 
of  probable  cause,  and  of  the  final  disposition 
of  the  ca.  sa.t  or  of  facts  showing  the  irregu- 
larity of  the  ca.  so.    /5. 

Case  for  malicious  prosecution  in  a  court 
without  jurisdiction  will  lie  if  the  malice 
and  falsehood  be  put  forward  as  the  gravamen 
and  the  arrest  as  the  consequence.  Hence 
in  such  an  action  an  allegation  that  the  court 
had  jurisdiction  is  unnecessary.  Morris  v. 
Scott,  34  D.  236. 

A  petition  in  an  action  for  wrongful  prose- 
cution is  fatally  defective,  unless  it  states 
that  the  prosecution  was  malicious,  and  that 

Slaintiff  was  acquitted  of    it     Mooney  v. 
:e?meU,  61  D.  576. 

A  declaration  alleged  that  defendant  ma- 
liciously, and  without  probable  cause,  pro- 
cured the  arrest  and  holding  to  bail  of  plain- 
tiff, on  a  writ  in  a  civil  action,  returnable  at 
a  certain  time,  at  which  the  plaintiff  ap- 
peared, but  defendant  did  not,  nor  was  said 
writ  ever  returned.  Demurrer  on  the  ground 
that  it  appeared  that  the  suit  alleged  to  be 
malicious  was  not  determined  in  favor  of  the 
defendant  therein  by  a  judgment  of  the 
court.  Held y  that  the  declaration  was  good. 
Oardivalr.  Smith,  12  R  682. 

10.  Plea. —  Prolablj  cause  is  not  admis- 
sible in  evidence  under  the-  general  issue, 
but  must  be  specially  pleaded.  Font  v. 
McDaniel,  2  D.  660. 

To  repel  the  presumption  of  malice  and 
want  of  just  cause,  evidence  that  defendant 
had  good  reasons  to  suspect  plaintiff  of  being 
connected  with  a  plan  to  break  into  and  rob 
his  store  is  admissible  under  the  general 
issue.     Hitdicock  v.  North,  39  D.  540. 

Plaintiff  must  allege  want  of  probable 
cause  and  malice.  A  general  denial  puts 
these  averments  in  issue.  The  burden  of 
proof  is  upon  the  plaintiff;  and  under  the 
general  denial  the  defendant  may  introduce 
evidence  of  any  facts  in  direct  rebuttal  of 
evidence  introduced  by  the  plaintiff  without 
specially  pleading  them.  Urtfjin  v.  Chubb, 
58  D.  85. 
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1 1.  What  evidence  is  admissible  for 
plaintiff. —  In  a  action  for  malicious  prose* 
cution,  a  copy  of  the  indictment  dnly  certi- 
fied is  admissible  in  evidence,  and  the 
original  need  not  be  produced.  Fcmt  v. 
McDaniel,  2  O.  66a 

Defendant's  conduct  and  declarations,  the 
situation  of  the  parties,  the  nature  and  ex- 
tent of  the  injurious  means  resorted  to,  and 
the  zeal  manifested  by  the  defendant*  may 
all  be  adduced  in  evidence  to  prove  malice. 
Turner  v.  Walker,  22  D.  329. 

The  admission  of  a  copy  of  the  record, 
showing  the  arrest,  trial,  and  acquittal  of 
the  defendant  in  a  proceeding  under  a  search- 
warrant,  in  a  subsequent  action  brought  by 
him  for  a  malicious  prosecution,  is  not  a 
ground  for  a  new  trial,  where  the  same  facta 
appear  to  have  been  proved  by  other  evidence 
not  objected  to  by  the  adverse  party.  Stone 
v.  Stevens,  SOD.  611. 

A  malicious  intent  may  be  proved  either 
by  showing  express  malice  or  by  showing 
that  there  was  no  probable  cause  for  the 
prosecution.     Grant  v.  Deuel,  38  D.  228. 

A  warrant  of  arrest  is  admissible  in  evi- 
dence, although  the  offense  is  not  legally  set 
forth  in  the  warrant.  Williams  v.  V ammeter, 
41  D.  644. 

Among  circumstances  tending  to  show 
want  of  probable  cause,  the  good  character 
of  the  accused  should  be  given  a  prominent 
place.  Rout.  Innis,  86  5.  373;  Blmard  v. 
Hays,  16  R.  291;  Woodworth  v.  Mills,  60  R. 
136. 

Evidence  that  a  criminal  prosecution  was 
commenced  for  the  purpose  of  obtaining  pos- 
session and  ownership  of  personal  property 
alleged  to  have  been  stolen  is  proof  of  want 
of  probable  cause,  and  consequently  of  mal- 
ice.   Scho/icld  v.  Ferrer*,  86  D.  632. 

19.  Variance.— An  allegation  that  a 
suit  was  maliciously  commenced  will  not  be 
supported  by  evidence  which  shows  that  the 
defendant  brought  his  action  believing  that 
he  had  good  cause  therefor,  but  detained 
property  attached,  after  learning  that  his 
suit  was  groundless.  Stone  v.  Swift,  16  D. 
349. 

^  Where,  in  an  action  for  procuring  a  ma- 
licious prosecution,  the  day  on  which  the 
plaintiff  was  acquitted  is  stated  in  the  dec- 
laration under  a  scilicet,  a  variance  between 
the  day  so  laid  and  the  day  stated  in  the 
record  by  which  the  acquittal  is  proved  is 
not  material;  it  is  sufficient  for  the  declara- 
tion to  allege  that  the  acquittal  took  place 
before  the  suit  was  brought.  Mowry  v.  Mil- 
ler, 24  D.  680. 

Proof  that  the  grand  jury  ignored  a  bill 
supports  a  declaration  for  malicious  prosecu- 
tion for  larceny,  that  the  grand  jury  "  ad- 
judged and  determined  that  the  said  plaintiff 
was  not  guilty  of  the  said  supposed  offense, 
and  refused,  and  did  not  find  or  present,  a 
bill  of  indictment  against  the  said  plaintiff  for 


the  said  supposed  offense,  or  for  any  offe 
whatever,  and  then  and  there  caused  the 
said  plaintiff  to  be  discharged  out  of  custody, 
fully  acquitted  and  discharged  of  the  said 
supposed  offense.  *  Gilbert  v.  Bmmotu,  89  D. 
412. 

13.  What  may  be  shown  in  defense. 
—  A  prosecutor  is  not  liable  for  an  indict- 
ment brought  in  by  the  grand  Jury,  if  that 
body  found  it  in  disregard  of  his  evidence; 
as  would  be  the  case  were  they  to  find  an 
indictment  for  one  offense  when  the  proso- 
cutor's  evidence  before  them  was  to  the 
commission  of  another.  Lektig  v.  Bawson, 
29  D.  364. 

Where  a  witness  was  asked  whether  the 
prosecutor  in  an  indictment  for  perjury,  de- 
fendant in  the  present  action  for  malicions 
Erosecution,  had  not  understood  himself  to 
ave  been  prosecuted  for  larceny  by  the 
plaintiff  in  a  prior  proceeding  instituted 
against  him  by  the  latter,  in  a  justice's  court, 
the  question  was  held  improper,  although 
the  indictment  for  perjury  was  obtained  be- 
cause of  the  plaintiff  s  oath  made  in  that 
proceeding,    /ft. 

A  parly  acting  in  subordination  to  the 
commonwealth's  attorney,  in  a  prosecution 
instituted  by  the  letter's  direction,  from  in- 
formation derived  from  others,  is  not  liable 
for  a  malicious  prosecution,  although  he  is 
actuated  by  malice  against  the  aoonocd. 
Toeumv.  Polly,  36  D.  683. 

The  answer  of  the  justice  who  issued  the 
warrant  of  arrest,  to  a  question  asked  by  the 
defendant  as  to  what  he  (the  justice)  thought 
of  the  plaintiff^  and  whether  he  was  not  sub- 
ject to  the  vagrant  law,  is  admissible  in  evi- 
dence as  a  part  of  the  re*  gestau  Williams  t. 
Vanmeter,  41  D.  644. 

Defendant  is  entitled  to  show  that  the  gen- 
eral oharaoter  of  plaintiff  was  that  of  a  gam- 
bler and  horse-racer,  as  it  would  require  lees 
stringent  proof  to  make  out  probable  canoe 
for  prosecuting  such  a  character  for  larceny 
than  one  whose  character  was  good,  and  who 
followed  an  occupation  altogether  lawful. 
Martin  v.  Hardest?,  62  D.  773. 

One  partner  U  not  liable  to  an  action  for 
malicious  prosecution  for  the  arrest  of  a  per- 
son by  bis  copartner  on  a  charge  of  larceny 
from  the  firm,  unless  he  advised  or  partici- 
pated in  the  arrest.  A  mere  "knowledge 
and  consent"  on  his  pert  that  the  arreel 
should  be  made  will  not  render  him  liable. 
Gilbert  v.  Emmons,  89  D.  412. 

The  defense  being  that,  by  mistake  of  the 
magistrate  in  drawing  the  affidavit,  the  de- 
fendant was  made  to  charge  a  different  crime 
from  that  intended,  the  defendant  may  prove 
that  the  crime  intended  to  be  charged  was 
true  according  to  his  belief.  O'Brien,  ▼. 
Prosier,  64  R.  170. 

Defendant's  belief  that  he  acted  legally  in 
procuring  an  arrest,  where  he  in  fact  pro- 
ceeded  maliciously  sad  without  probable 
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cause,  is  no  defense  to  an  action  therefor. 
Turner  v.  Walker,  22  D.  829. 

Defendant  cannot  be  allowed  to  prove 
what  he  swore  to  when  there  were  several 
other  witnesses  present  at  the  time.  Hick- 
man v.  GriMn,  84  D.  124. 

The  real  inquiry  is  whether  there  was 
probable  cause  for  the  prosecution,  not  the 
knowledge  or  belief  of  the  party  prosecuting 
as  to  its  existence.    lb. 

The  general  rule  that  a  party  cannot  be 
allowed  to  make  evidence  in  his  own  favor 
is  not  departed  from  in  au  action  for  mali- 
cious prosecution  except  in  oases  of  neces- 
sity. 76. 

In  an  action  for  the  malicious  prosecution 
of  an  indictment,  the  facts  that  the  defend- 
ant's name  was  not  indorsed  on  the  indict- 
ment as  prosecutor,  and  that  plaintiff  did  not 
prove  he  gave  evidence  against  him  on  the 
trial,  are  not  conclusive  that  the  defendant 
was  not  the  proteoutor,  as  he  may  have  pro- 
moted the  prosecution,  and  been  the  cause 
of  it,  though  not  avowedly  the  prosecutor 
appearing  of  record.  Kline  v.  Shuler,  49  D. 
402. 

Defendant  is  liable  if,  in  point  of  fact,  the 
indictment  was  preferred  at  his  instance, 
though  he  is  not  avowedly  the  prosecutor 
appearing  of  record.  lb. 

The  fact  that  the  warrant  of  arrest  issued 
by  the  justices  was  without  a  seal  cannot 
impair  its  force  as  evidence  of  the  defendant's 
connection  with  the  preferring  and  prosecut- 
ing the  indictment.    76. 

14.  Probable  cause  as  a  defense.— 
In  an  action  for  a  malicious  prosecution, 
upon  setting  aside  a  writ  of  inquiry,  the 
court  properly  exercised  their  discretion  in 
refusing  a  special  plea  of  probable  cause,  as 
each  evidence  was  admissible  under  the  gen- 
eral issue.     White  v.  Pox,  4  D.  648. 

The  plea  of  probable  cause  is  properly 
confined  to  the  circumstances  connected 
with  the  particular  fact  which  is  the  ground 
of  the  action;  and  such  a  plea  does  not  make 
the  general  character  an  issuable  fact;  and 
therefore  evidence  of  other  facts  uncon- 
nected with  the  prosecution  complained  of  is 
inadmissible.    Gregory  v.  Thomas,  5  D.  608. 

Evidence  of  the  notoriously  bad  character 
of  plaintiff  may  be  given  for  the  purpose  of 
establishing  a  defense  of  probable  cause; 
but  evidence  of  general  character  only  can 
be  given  for  such  a  purpose.  Miller  v. 
Brown,  28  D.  698. 

Evidence  upon  the  part  of  the  defendant 
as  to  what  ne  testified  upon  the  trial  of 
plaintiff  is  proper  for  the  purpose  of  show- 
ing probable  cause.  McMahon  v.  Armstrong, 
23  D.  304, 

Oral  evidence  of  this  testimony  will  not  be 
refused  because  of  failure  to  show  that  it  was 
not  reduced  to  writing.    76. 

Evidence  is  admissible  of  what  was  testi- 
fied to  upon  the  criminal  triaJ,  though  such 


testimony  was  there  incompetent,  for  the 
purpose  of  showing  probable  cause  and  want 
of  malice.     lb. 

Probable  cause  is  generally  a  mixed  ques- 
tion of  law  and  of  fact.  French  v.  Smith,  24 
D.  616. 

To  make  out  probable  cause,  it  is  suffi- 
cient if  the  party  has  reasonable  ground  for 
belief  at  the  time  of  acting.  Statements 
made  by  third  persons  to  the  defendant  may 
be  introduced,  in  order  to  show  probable 
cause.     lb. 

Error  of  the  justice  before  whom  a  prose* 
cution  was  had,  in  rejecting  evidence,  etc, 
cannot  be  inquired  into  collaterally,  in  an 
action  for  malicious  prosecution.  Stone  v. 
Stevens,  30  D.  611. 

Absence  of  malice  and  the  motive  of  de- 
fendant in  instituting  a  criminal  prosecution 
are  facts  which  may  oe  shown  in  nis  defense 
by  competent  evidence,  and  such  evidence  is 
not  inadmissible  because  the  grounds  or  rea- 
sons of  belief  that  probable  cause  existed,  to 
establish  or  explain  which  the  evidence  is 
offered,  were  not  stated  in  defendant's  affi- 
davit or  sworn  complaint  upon  which  the 
Slaintiff  was  arrested.  Moloney  v.  Doom, 
6D.  204. 

That  a  verdict  of  acquittal  was  rendered 
only  after  deliberation  by  the  petit  jury, 
and  that  that  body  entertained  doubts  about 
the  evidence,  is  evidence  in  favor  of  the  ex- 
istence of  probable  cause  for  the  prosecution. 
Grant  ▼.  Deuel,  38  D.  228. 

Evidence  that  at  the  moment  of  the  arrest 
of  the  plaintiff  he  was  in  company  and  as- 
sociated with  a  person  of  bad  character  and 
conduct,  and  that  he  harbored  and  habitually 
associated  with  such  person,  rendering  him 
obnoxious  to  suspicion,  is  admissible  to  rebut 
the  inference  of  malice,  and  to  show  just 
cause  for  his  arrest  Hitchcock  v.  North,  89 
D.  540. 

All  circumstances  attending  the  transac- 
tion, tending  to  show  the  defendant's  motives, 
ought  to  be  inquired  into,  although  they  do 
not  appear  to  the  defendant  sufficiently 
strong  to  authorise  him  to  make  oath  to  the 
belief  of  the  existence  of  some  criminal  in- 
tent on  the  part  of  the  plaintiff.    lb. 

A  prosecutor  who  institutes  criminal  pro- 
ceedings against  another,  with  reasonable 
grounds  for  belief  of  guilt,  is  not  liable  for 
malicious  prosecution,  whatever  may  have 
been  his  motives.     Travis  v.  Smith,  44 1>.  125. 

The  action  supposes  both  plaintiff's  inno- 
cence of  the  charge  upon  which  he  has  been 
prosecuted,  and  also  want  of  probable  cause 
of  his  guilt.  If  there  be  real  guilt,  or  appar- 
ent guilt  believed  by  the  prosecutor  to  be 
real,  the  most  express  malice  in  prosecuting 
will  not  support  the  action.  BarileU  v. 
Brown,  75  D.  675. 

Defendants  should  be  allowed  great  lati- 
tude of  inquiry  for  the  purpose  of  showing 
probable  cause.    Collins  v.  Hayte,  99  D.  521. 
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It  is  competent  to  show,  on  cross-examina- 
tion of  a  witness  for  plaintiff  that  he  became 
a  member  of  the  molders'  union  after  he  left 
the  defendants'  employment,  as  establishing 
the  influences  under  which  the  witness  was 
placed  by  joining  the  union,  although  the 
evidence  did  not  technically  pertain  to  the 
matter  of  the  direct  examination,  where 
the  prosecution  complained  of  as  malicious 
was  instituted  by  the  proprietors  of  a  foundry, 
who  employed  men  contrary  to  the  rules  of 
the  union,  against  certain  persons  connected 
with  the  union,  who  had  conspired  to  entice 
away  the  defendants'  employees,     lb. 

It  is  competent  for  defendants  to  show 
what  was  the  object  of  a  meeting  of  their 
employees,  which  was  attended  by  the 
plaintiff,  whether  the  meeting  was  held  at 
the  place  of  meeting  of  the  molders'  union, 
and  whether  the  defendants'  employees  had 
made  any  complaints  before  the  strike,  and 
what  connection  the  plaintiff  had  with  such 
complaints,  as  establishing  a  conspiracy, 
and  officious  intermeddling  and  unwarranted 
conduct  by  the  members  of  the  union,  where 
the  prosecution  complained  of  as  malicious 
was  instituted  by  the  proprietors  of  a  foun- 
dry, who  employed  men  contrary  to  the 
rules  of  the  union,  against  certain  persons 
connected  with  the  union,  who  had  conspired 
to  entice  away  the  defendants'  employees. 
lb. 

It  is  no  defense  that  there  was  probable 
cause  for  supposing  that  plaintiff  was  guilty 
of  the  crime  for  which  he  was  prosecuted,  if 
defendant  did  not  at  the  time  know  of  the 
facts  constituting  the  probable  cause.  Gal- 
loway  v.  Stewart,  19  R.  677. 

The  disagreement  of  the  jury  upon  a  crim- 
inal prosecution  is  prima  facie  evidence  of 
?robable  cause.    Johnson  v.  Miller,  50  R. 
58. 

Where  the  defendant  had  made  a  com- 
plaint against  the  plaintiff  before  a  justice  of 
the  peace,  alleging  that  he  had  threatened 
him  with  personal  violence,  and  that  he  was 
in  fear  of  him,  and  praying  that  he  bo  required 


of  counsel  sought  in  good  faith,  commences 
an  action,  believing  that  he  has  sufficient 
cause  therefor.  Stone  v.  Swift,  16  D.  349. 
S.  P.,  Bartlett  v.  Brown,  75  D.  675;  Wicker 
v.  ffotchkiss,  14  R.  75. 

Defendant  may  show  that  he  acted  under 
advice  of  counsel  for  the  purpose  of  repelling 
the  inference  of  malice  arising  from  want  of 
probable  cause,  and  it  is  for  the  jury  to  say, 
from  all  the  circumstances,  whether  he  acted 
maliciously  and  for  purposes  of  oppression, 
or  not.  Turner  v.  Walker,  22  D.  329;  Griffin 
v.  Chubb,  68  D.  85;  Collins  v.  Hayte,  99  D.  5i'l. 

It  is  competent  for  defendants  to  show 
what  opinion  was  given  them  by  their  at- 
torney as  to  their  right  of  action  and  arrest 
of  the  plaintiff,  without  being  confined  to  the 
inquiry  whether  the  attorney  advised  the 
action  to  be  brought.  Collins  v.  Haute,  99 
D.  521. 

Advice  of  counsel,  deliberately  requested 
and  obtained,  if  favorable  to  the  prosecution, 
will  go  far,  in  the  absence  of  other  facts,  to 
show  probable  cause,  and  to  negative  malice. 
Boss  v.  Innis,  85  D.  373. 

The  defendant  cannot  justify  his  action  by 
the  advice  of  an  attorney  who  was  personally 
interested  in  the  subject-matter. .  WhUe  v. 
Carr,  36  R.  353. 

The  defendant  cannot  justify  his  conduct 
by  the  advice  of  a  justice  of  the  peace,  Brobd 
v.  Buff,  45  R.  358. 

The  defendant  may  avail  himself  of  the 
defense  of  the  advice  of  counsel,  although  he 
did  not  submit  to  his  counsel  facts  which 
he  might  have  ascertained  by  reasonable  dili- 
gence.   Johnson  v.  Miller,  68  R.  231. 

16.  Instructions. — The  fact  of  malice 
is  a  question  for  the  jury,and  an  instruction 
that  the  arrest  alone  is  sufficient  to  support 
the  action  is  erroneous,  because  it  takes  that 
question  away  from  the  jury.  Turner  v. 
Walker,  22  D.  329. 

The  facts  which  go  to  show  whether  or 
not  the  cause  was  or  was  not  probable 
should  be  left  to  the  jury,  but  the  court 
must  determine  whether  or  not  the  facts 


to  give  sureties  of  the  peace,  and  the  plaintiff  found  establish  probable  cause,  and  there- 
was  acquitted  by  the  justice,  and  brought  an  j  fore  the  court  should  not  instruct  the  jury 
action  against  the  defendant  for  a  malicious  •  that  probable  cause  is  proved,  unless  tha 
prosecution,  —  held,  in  the  latter  case,  that  j  facts  are  agreed  by  the  pleadings,  or  sub- 
the  defendant  might  show, —  1.  The  quarrel- 1  mitted  to  the  court  by  the  parties.  Miller 
some  character  of  the  plaintiff,  to  warrant   v.  Brown,  23  D.  693. 


the  belief  that  he  had  reason  to  fear  that  he 
would  commit  the  violence  threatened;  2. 
That  the  acquittal  of  the  plaintiff  was  caused 
by  the  exclusion  of  legal  evidence  offered  by 
the  defendant;    3.    That    the    jury    might 


The  jury  are  to  judge  as  to  the  honesty, 
sincerity,  and  want  of  malice  of  the  defend- 
ant in  conducting  the  prosecution,  and  it  is 
not  error  for  the  court  to  refuse  to  instruct 
the  jury  that  if  they  believe,  from  the  eri- 


properly  be  instructed  that  upon  the  ques- !  dence,  that  the  court  in  which  the  proseco 

tion  of  probable  cause,  they  were  to  con-  j  tion  was  instituted  would    not  allow  the 

sider    the   fact    of    the    exclusion    of    this  I  prosecutor  to  testify,  and  denied  an  adjourn 


evidence  in  connection  with  the  fact  of  the 
acauittal.     8herwood  v.  Reed,  95  D.  284. 

15.  Advice  of  counsel  as  a  defense. 
—  An  action  for  a  malicious  prosecution  will 
not  lie  against  one  who,  pursuant  to  advice 


ment  applied  for  on  reasonable  grounds,  such 
facts  afford  sufficient  evidence  that  the 
prosecutor  had  probable  cause,  and  acted 
honestly,  sincerely,  and  without  malice, 
Stone  v.  Stevens,  30  D.  611. 
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Whether  the  proof  of  certain  facts  consti- 
tutes probable  oaose  is  a  question  of  law, 
and  it  is  error  to  submit  such  question  to  the 
jury.     Travis  v.  Smith,  44  D.  125. 

Want  of  probable  cause  is  evidence  of 
malice  only,  and  must  therefore  be  referred 
to  the  jury  for  decision  as  to  the  existence  of 
malice;  and  an  instruction  to  the  jury  that 
if  there  was  not  probable  cause  the  plaintiff 
should  recover  is  error.  Schqfield  v.  Ferrers, 
86  D.  53  . 

17.  The  damages  recoverable.  — 
Where  a  civil  suit  is  commenced  and  prose- 
cuted maliciously  and  without  reasonable  or 
probable  cause,  and  is  terminated  in  favor 
of  the  defendant,  the  plaintiff  in  such  suit  is 
liable  to  the  defendant  in  an  action  for  the 
damages  sustained  by  him  in  the  defense  of 
that  original  suit,  in  excess  of  taxable  costs 
obtained  by  him;  and  to  maintain  an  action 
to  recover  such  damages,  it  is  not  material 
whether  the  malicious  suit  was  commenced 
by  process  of  attachment  or  by  summons 
only.    Closson  v.  Staples,  1  R.  316. 

18.  Evidence  in  mitigation  of  dam- 
ages. —  Inducements,  however  strong,  held 
out  by  the  justice  to  defendant  to  institute 
the  prosecution,  are  inadmissible  to  disprove 
malice,  or  in  mitigation  of  damages.  Wil- 
liams v.  Vanmeter,  41 1).  644. 

In  an  action  for  malicious  prosecution  in 
having  commenced  and  maintained  a  crim- 
inal prosecution  for  the  alleged  theft  of  cer- 
tain property,  the  record  of  a  replevin  suit, 
brought  subsequently  to  the  criminal  prose- 
cution for  the  same  property,  is  not  admis- 
sible to  show  a  former  recovery,  nor  in 
mitigation  of  damages.  8chofield  v.  Ferrer*, 
66  D.  532. 

In  an  action  for  malicious  prosecution, 
charging  injury  to  character,  the  defendant 
may  show  the  plaintiff's  bad  reputation  in 
mitigation.     OfBrien  v.  Frasier,  54  R.  170. 

MULLPHACTICE. 

Liability  of  physicians  for,  see  Physkhaws 

AND  SUBGBONS,  6. 

MANDAMUS. 

[Includes  the  nature  and  office  of  the  writ  of 
mandamus;  the  cases  in  which  it  may  properly 
Issue;  and  matters  of  procedure  on  the  applica- 
tion for  the  writ,  and  on  the  return  and  hearing 
thereon.] 

I.  General  Principles 
II.  Ura  of  the  Writ  in  Various  Casks. 
111.  Procedure. 

L  General  Principles. 

1.  General  nature  of  the  remedy.* — 
The  writ  of  mandamus  is  prospective  merely, 
accordingly,  where  redress  for  the  past  pri- 
vation of  a  right  as  well  as  restoration  in 
future  is  sought,  a  bill  in  equity  is  the  proper 

*  See  monographic  note  on  remedy  by  manda- 
mus, *9  D.  728-742. 


remedy.    American  Asylum  v.  Phoenix  Bank, 
10  D.  112. 

A  proceeding  by  mandamus  is  in  the  nature 
of  a  suit,  to  which  the  state  is  not  a  party, 
although  brought  in  the  name  of  the  state, 
Moody  v.  Fleming,  48  D.  210. 

Mandamus  is  regarded,  in  modern  practice, 
as  an  action  by  the  party  on  whose  relation 
it  is  granted  to  enforce  a  private  right  when 
the  law  affords  no  other  adequate  meanB  of 
redress.    Arberry  v.  Beavers,  65  D.  791. 

Writ  of  mandamus  is  a  summary  remedy, 
for  want  of  a  specific  one,  where  there  would 
otherwise  be  a  failure  of  justice.  State  v. 
Graves,  81  D.  639. 

Mandamus  is  not  a  writ  of  right,  but  a 
prerogative  writ,  which  may  properly  issue 
upon  a  proper  case  previously  shown  to  the 
satisfaction  of  the  court  8tate  v.  Khrke,  95 
D.  314. 

Mandamus  is  not  the  remedy  in  ease  of  a 
doubtful  right.  People  v.  Johnson,  39  R. 
63. 

Oases  showing  how  mandamus  has  been 
used  as  writ  of  restitution.  State  v.  Kirke,  95 
D.  314. 

9.  Power  to  issue  the  writ.  — The 
power  of  the  supreme  court  to  issue  a  writ 
of  mandamus  depends  exclusively  upon  the 
express  language  of  the  constitution.  Haw* 
tins  v.  Governor,  33  D.  846. 

Circuit  courts  of  Missouri  have  power  by 
mandamus  to  control  the  action  of  the 
county  courts  and  other  inferior  tribunals. 
St  Louis  Co.  Court  v.  Sparks,  45  D.  355. 

Mandamus  can  be  issued  by  the  supreme 
judicial  court  of  Maine  only  to  courts  of 
inferior  jurisdiction,  to  corporations,  and  to 
individuals.     Dennett,  Petitioner,  54  D.  602. 

8.   When  the  writ  lies,  generally.*- 
—  Mandamus  lies  where  s  party  has  a  right 
to  have  a  thing  done,  and  no  other  specific 
means  of  enforcing  it.    People  v.  Brooklyn, 
19  D.  502. 

The  right  must  be  complete,  and  not  in- 
choate, to  authorize  a  mandamus.    lb. 

Mandamus  is  the  appropriate  remedy  to 
compel  publio  functionaries  or  tribunals  to 
perform  some  duty  required  by  law  where 
the  party  has  no  other  remedy;  but  the 
right  or  duty  must  be  certain,  or  it  will  not 
lie.     Board  of  Police  v.  Grant,  47  D.  102. 

Section  468  of  the  California  practice  act 
is  but  a  reaffirmance  of  the  common  law.  It 
provides  that  the  writ  of  mandamus  "shall  . 
be  issued  in  all  oases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law."  It  shall  issue  in 
no  other  cases  than  those  therein  provided 
for.  People  v.  Olds,  58  D.  39J. 
_  The  writ  of  mandamus  is  not  a  writ  of 
right,  and  is  not  granted  as  of  course,  but 
only  at  the  discretion  of  the  court  to  which 
the  application  is  made;  and  this  discretion 

•  When  allowable,  see  note,  SI  B.  706-8OL 
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will  not  be  exercised  in  favor  of  applicants, 
unless  some  just  or  useful  purpose  may  be 
answered  by  the  writ.  Stale  v.  Graves,  81 
D.  639;  Dane  v.  Derby,  89  D.  722.  But 
where  a  person  holds  a  clear  legal  right 
under  the  laws  of  the  state,  with  no  other 
remedy  to  enforce  it,  the  court  could  not 
refuse  the  writ,  for  the  law  and  the  right 
are  imperative  upon  it.  Moody  v.  Fleming, 
48  D.  210. 

Mandamus  is  the  appropriate  remedy  to 
restore  an  attorney  to  practice  in  an  inferior 
court,  especially  where  no  anneal  or  writ  of 
error  from  the  order  of  the  inferior  court  is 
authorized  by  law.   State  v.  Kirks,  95  D.  314. 

Mandamus  should  not  be  denied  where 
there  is  a  right,  and  the  law  has  established 
no  specifio  remedy.  It  should  issue  to  pre- 
vent a  failure  of  justice.    lb. 

A  writ  of  mandamus  never  lies  to  restore 
to  a  private  office,  nor  to  execute  a  private 
right,  nor  where  there  is  another  specifio 
remedy,  nor  where  satisfaction  equivalent 
to  specifio  relief  may  be  had  in  an  action  on 
the  case.  American  Asylum  v.  Phoenix  Bank, 
10  D.  112. 

4.  There  must  be  no  other  remedy. 
—  Mandamus  will  not  lie  where  there  is  an- 
other specifio  legal  remedy.  King  William 
Justices  v.  Munday,  21  D.  604;  Reading  v. 
Com.,  61  D.  634;  People  v.  Olds,  68  D.  398; 
State  v.  McOriUus,  96  D.  169. 

Where  a  party  has  an  adequate  remedy 
by  action,  mandamus  does  not  lie.  People  v. 
Brooklyn,  19  D.  502. 

Mandamus  will  not  lie  where  a  statute 
has  expressly  provided  another  adequate 
remedy.  Louisville  etc  R.  R.Co.  v.  State,  87 
D.  358. 

•  This  rule  is  restricted  to  cases  where  the 
legal  remedy  is  equally  convenient,  oomplete, 
and  beneficial.  State  v.  Northeastern  /?.  R. 
Co.,  67  D.  551;  Fremont  v.  Crippen,  70  D. 
711. 

Parties  having  acquired  a  right  to  money 
specifically  assessed  in  their  favor  in  a  pro- 
ceeding for  opening  a  street  may  recover  it 
in  assumpsit,  and  mandamus  will  not  lie  to 
compel  its  payment.  People  v.  Brooklyn,  19 
D.  502. 

The  remedy  by  mandamus  is  neither  super- 
seded by  a  remedy  by  criminal  prosecution 
nor  action  on  the  case  for  neglect  of  duty, 
as  neither  of  the  latter  can  oompel  a  specifio 
act  to  be  done,  and  are  therefore  not  equally 
convenient,  beneficial,  and  effectual.  Fre- 
mont v.  Crwpen,  70  D.  711. 

The  holder  of  county  bonds  has  an  ade- 
quate remedy  in  the  ordinary  course  of  law, 
by  action  against  the  county  treasurer  upon 
his  official  bond,  for  his  failure  or  refusal  to 
pay  such  bonds  at  maturity,  upon  presenta- 
tion, when  he  has  the  money  in  hand  there- 
for; and  he  is  therefore  not  entitled  to  the 
remedy  by  mandamus  to  oompel  such  pay- 
ment    State  v.  McCriUus,  96  D.  169. 
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5.  When  lies  to  review  discretionary 
action.* — The  supreme  court  will  never 
compel  an  inferior  court  in  which  a  suit  is 
pending  to  do  an  act  in  relation  to  the  prao- 
tioe  of  the  court,  or  the  merits  of  the  case, 
in  regard  to  which  act  the  inferior  court  is 
vested  with  a  judicial  discretion,  even  if  of 
opinion  that  the  court  erred  in  the  exercise 
of  that  discretion.  People  v.  Pearson,  33  D. 
445.  The  remedy,  if  an  error  has  been  com- 
mitted, is  by  appeal  People  v.  Pratt,  87  D. 
110. 

Mandamus  lies  to  oompel  public  officers 
and  oonrts  of  inferior  jurisdiction  to  do  those 
acts  that  clearly  apnertain  to  their  duty,  bat 
it  does  not  lie  to  instruct  them  as  to  the 
manner  in  which  they  shall  discharge  a  duty 
which  involves  the  exercise  of  discretion  or 
judgment.    Arberry  v.  Beavers,  55  D.  791. 

An  act  is  ministerial  where  the  law  pre- 
scribes and  defines  a  duty  to  be  performed 
with  such  precision  and  certainty  as  to  leave 
nothing  to  the  exercise  of  discretion  or  judg- 
ment; but  where  the  act  to  be  done  involves 
the  exercise  of  discretion  or  judgment,  it  is 
not  to  be  deemed  merely  ministeriaL    76. 

Where  an  officer  or  tribunal  grossly 
abuses  discretion,  or  evades  performance  of 
positive  duty,  mandamus  wilt  lie  if  there  is 
no  other  adequate  remedy  provided  by  law. 
lb. 

Mandamus  cannot  be  used  to  control  dis- 
cretion or  conclusions  of  fact,  as  a  general 
rule;  but  some  cases  are  here  given  where 
jurisdiction  by  mandamus  has  been  exercised 
to  oontrol  discretion.  State  v.  Kirks,  96  D. 
314. 

Mandamus  may  be  used  to  oontrol  the  dis- 
cretion of  an  inferior  court  in  striking  an 
attorney's  name  from  its  rolls  where  that 
discretion  was  exercised  with  manifest  injus- 
tice,   lb. 

6.  Will  not  lie  when  obedience  is 
impossible.  —  Mandamus  will  never  issue 
unless  there  is  some  officer  or  officers  in 
being  having  the  power,  and  whose  duty  it 
is,  to  do  the  act  to  be  commanded  to  be 
done.    State  v.  Beloit,  91  D.  474. 

II.  Use  or  ths  Writ  in  Various  Cases. 

7.  When  it  will  lie  to  review  pro- 
ceedings of  inferior  courts  in  civil 
cases. +  —  Where  a  duty  to  erect  a  bridge 
was  imposed  upon  the  county  court  by  stat- 
ute, a  mandamus  is  the  proper  remedy  to 
oompel  that  court  to  erect  a  bridge  across  a 
publio  road.     Brander  v.  Justices,  2  D.  606. 

The  supreme  court  may  issue  a  writ  of  man- 
damus to  a  circuit  court,  and  to  other  inferior 
tribunals,  in  proper  oases,  and  may  enforce 
the  mandate  by  attachment;  but  to  entitle  a 
party  to  the  writ,  he  must  show  that  he  has 

*  Mandamus  to  oontrol  exercise  of 
see  note,  98  D.  S76-877. 

t  Mandamus  to  Inferior  oonrts,  sse 
780,740. 
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a  speoino  legal  right,  and  no  other  adequate 
legal  remedy.  &  parte  Trapnall,  42  D.  676. 
A  court  may  be  compelled  by  mandamus 
to  proceed  to  judgment,  but  the  court  grant- 
ing the  mandamus  will  not  say  what  judg- 
ment shall  be  given.  Bd.  of  Police  v.  Grout, 
47  D.  102.  - 

Appellate  jurisdiction  of  the  supreme 
court  attaches  and  may  be  exercised  by 
mandamus,  when  the  object  and  effect  of  the 
application  ie  to  bring  under  review  a  de- 
cision of  a  district  court.  People  v.  Turner, 
52  D.  296. 

Mandamus  is  the  proper  remedy  to  compel 
a  district  court  to  vacate  an  order  striking 
the  name  of  an  attorney  from  the  roil  and  to 
restore  the  attorney.    lb. 

Mandamus  lies  to  compel  a  judicial  officer 
to  hear  evidence  on  Itabeas  corpus  touching 
the  guilt  of  a  person  brought  before  him. 
Bae parte  Mahone,  68  D.  HI. 

Mandamus  lies  to  compel  subordinate 
courts  to  proceed  and  determine  cases  before 
them,  to  correct  errors  of  ministerial  officers, 
and  of  courts  when  in  the  exercise  of  mere 
ministerial  functions.  Weeden  ▼.  Richmond, 
98  D.  873. 

8.  When  it  will  not.  —  Mandamus  will 
not  lie  on  behalf  of  the  builder  of  a  publio 
bridge  to  compel  the  justices  of  the  county 
court  to  levy  the  stipulated  reward  in  the 
county  levy,  there  being  a  speoifio  legal 
remedy  by  an  action  of  debt  against  the  jus- 
tices for  refusing  to  make  the  levy.  King 
William  Justices  r.  Munday,  21  D.  604. 

Mandamus  is  not  the  appropriate  process 
to  revise  a  judgment  of  a  court  of  inferior 
jurisdiction.    Arberry  v.  Beavers,  65  D.  791. 

Mandamus  will  not  lie  to  compel  a  judge 
to  enter  a  judgment  of  dismissal  upon  plain- 
tiff s  motion,  and  at  his  oosts,  where  the 
motion  is  resisted  by  defendant  and  denied 
by  such  judge;  for  in  a  case  of  this  kind  a 
judge  acts  judicially.  People  v.  Pratt,  87  D. 
110. 

Mandamus  does  not  lie  to  correct  judicial 
errors,  nor  to  compel  a  judicial  tribunal  to 
render  any  particular  judgment,  nor  to  set 
aside  a  decision  already  made.  The  rule  is 
here  applied  to  a  board  of  canvassers  acting 
in  a  judioial  capacity,  in  striking  the  name 
of  a  voter  from  the  list  of  voters,  and  refus- 
ing to  restore  it  on  application.  Weeden  v. 
Ruhmond,  98  D.  873. 

A  mandamus  will  not  lie  to  compel  a  judge 
to  issue  an  injunction.  State  v.  Judge,  26 
R.  115. 

The  approval  of  an  official  bond  is  a  ju- 
dicial and  not  a  ministerial  duty,  and  not 
compellable  by  mandamus.  Ex  parts  Harris, 
23  R.  559. 

Mandamus  will  not  issue  to  a  probate  judge 
to  compel  him  to  admit  to  probate  a  will, 
pending  an  appeal  from  his  refusal  to  admit 
to  probate  another  will  of  the  same  testator. 
People  v.  Knickerbocker,  55  R.  879 
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0.  Compelling  allowance  of  appeal. 
—Where  an  alternative  writ  of  mandamus  is 
issued  by  the  supreme  court  to  one  of  the 
judges  of  the  circuit  oourt,  commanding 
him  to  sign  a  bill  of  exceptions,  or  to  show 
cause  why  he  does  not,  and  he  makes  no  re- 
turn to  the  writ,  the  supreme  oourt  will 
treat  the  case  as  one  in  which  its  authority 
has  been  disregarded.  People  v.  Pearson, 
33  D.  445. 

Signing,  sealing,  and  approving  a  bill  of 
exceptions  are  ministerial  acts,  which  the 
supreme  court  will  compel  by  mandamus, 
lb. 

A  trial  judge  must  determine  the  accuracy 
of  a  bill  of  exceptions,  and  if  it  correctly  re- 
cites the  points  made  and  opinions  excepted 
to,  and  is  presented  within  time,  he  should 
settle  and  allow  it,  and  upon  a  failure  to  do 
so  the  supreme  court  will  compel  it  by  man- 
damus,   lb. 

The  supreme  oourt  cannot  issue  a  manda- 
mus to  the  district  oourt  of  the  oity  and 
county  of  Philadelphia,  to  compel  the  judge 
of  said  court  to  sign  a  bill  of  exceptions. 
Drexel  v.  Man,  40  B.  578. 

10.  Compelling  removal  of  cause.  -— 
By  an  act  of  the  legislature  of  Michigan,  it 
was  provided  that  no  foreign  insurance  com- 
pany  should  transact  business  within  that 
state  without  first  appointing  an  agent  in 
that  state  on  whom  process  of  the  state  courts 
could  be  served,  ana  "  that  suoh  courts  shall 
have  exclusive  jurisdiction  of  all  cases  aris- 
ing under  this  act."  A  New  York  insurance 
company  was  sued  in  the  state  court  of 
Michigan  and  accepted  service  of  process 
through  their  agent  in  that  state.  On  an 
application  to  the  state  supreme  court  for  a 
writ  of  mandamus  compelling  the  circuit 
judge  to  issue  an  order  transferring  the  cause 
to  the  United  States  court,  —htlrt,  1.  That 
the  company,  by  operating  under  the  Mich- 
igan statutes,  and  accepting  service  of  pro- 
cess, had  waived  the  right  of  transfer;  and 
2.  That  a  writ  of  mandamus  was  not  the 
proper  remedy,  even  if  the  company  were 
entitled  to  the  transfer.  People  v.  Judge, 
4  R.  504. 

11.  Controlling  proceedings  of  pub- 
lic officers,  generally. — Mandamus  lies 
to  compel  appraisers  to  appraise  property 
taken  for  public  use,  when  they  refuse  to  do 
so.    Shs  parte  Jennings,  16  D.  447. 

An  alternative  mandamus  may  issue  in  suoh 
a  case  to  give  the  appraisers  an  opportunity 
to  put  the  facts  on  record  by  their  return, 
where  the  question  is  deemed  of  sufficient 
importance  to  render  a  review  on  error  de- 
sirable*    lb. 

Mandamus  to  compel  a  sheriff  to  execute 
a  deed  to  a  redemptioner  may  be  brought  in 
the  county  where  the  relator  resides.  Mc- 
Millan v.  Richards,  70  D.  655. 

The  sheriff  may  be  compelled  by  man* 
damus  to  execute  a  writ  of  restitution  in  an 
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action  of  forcible  entry  and  detainer.     Fre- 
mont v.  Crippen,  70  D.  711. 

A  citizen  who  desires  to  inspect  recom- 
mendations filed  with  the  collector  of  taxes 
as  the  basis  for  issuing  pending  liquor 
licenses,  in  order  to  asoertain  whether  the 
provisions  of  the  law  have  been  observed, 
and  to  secure  obedience  to  the  law,  is  en- 
titled to  mandamus  to  compel  the  exhibition 
of  such  letters.  Ferry  v.  Williams,  32  R. 
219. 

Mandamus  lies  to  compel  a  custodian  of 
excise  bonds  to  allow  a  citizen  interested  in 
inspecting  them  to  have  access  to  them. 
Brown  v.  County  Treasurer,  52  R.  800. 

Public  officers  being  vested  by  law  with  a 
discretion  in  the  performance  of  a  public 
inty,  chancery  will  not  interfere  to  restrain 
the  exercise  of  that  discretion,  there  being  no 
corrupt  intention  or  malicious  design  shown. 
Cooper  ▼.  Williams,  22  D.  745. 

A  mandamus  will  not  issue  to  compel  a 
eanvassing  board  to  canvass  election  returns 
and  declare  the  result,  where  the  returns  to 
the  board  show  that  there  were  2,947  votes 
east*  and  there  were  in  fact  only  800  legal 
voters  in  the  oounty.  State  v.  Stevens,  33 
R.  175. 

Mandamus  does  not  lie  to  compel  a  sheriff 
to  levy.     Habersham  v.  Sears,  50  R.  481. 

13.  Mandamus  to  the  governor.*— 
The  governor  of  a  state  is  not  amenable  to 
the  judiciary  for  the  manner  in  whioh  he 
performs,  or  for  his  failure  to  perforin,  his 
legal  and  constitutional  duties.  Hawkins  v. 
Oovemor,  33  D.  346. 

The  judiciary  have  no  control  or  revisory 
power  over  questions  which  it  is  the  duty 
and  within  the  power  of  the  governor  of  the 
state  to  decide,  and  from  which  there  is  no 
appeal.     Miles  v.  Bradford,  85  D.  643. 

The  governor  of  a  state  cannot  be  com- 
pelled i>y  mandamus  or  any  other  writ 
issued  by  a  court  to  perform  any  public 
duty.  People  v.  BisstU,  68  D.  591;  Miles  v. 
Bradford,  85  D.  643;  State  v.  Warmoth,  2  R. 
712;  Mauran  v.  Smith,  5  R  564;  State  v. 
WarmotJi,  13  R  126;  People  v.  Oovemor,  18 
R.  89;  Jonesboro  etc.  Turnpike  Co.  v.  Brown, 
35  R.  713;  Vicksburg  4  M.  R.  R.  Co.  v. 
Lowrp,  48  R.  76. 

Official  acts  of  the  governor  of  a  state  are 
political,  and  must  be  politically  examined 
in  the  manner  pointed  out  by  the  constitu- 
tion.    Hawkins  v.  Oovemor,  33  D.  346. 

Where  the  constitution  assigns  no  minis- 
terial acts  to  the  office  of  governor,  the  law 
can  enjoin  none.     lb. 

The  supreme  court  has  no  jurisdiction  to 
issue  a  writ  of  mandamus  to  compel  the  gov- 
ernor of  a  state  to  grant  a  commission  to  a 
subordinate  functionary.     lb. 

Performance  of  a  duty  intrusted  to  the  ex- 
ecutive department  of  government  eo  nomine 

*  Power  o/  the  Judiciary  to  issue  a  mandamus 
to  the  governor,  see  note,  88  D.  861-368. 


is  an  official  act  of  that  department,  and  not 
the  individual  act  of  the  persons  holding 
office,  notwithstanding  other  persons  might 
lawfully  have  performed  the  same  acts,  if 
performance  had  been  by  law  intrusted  to 
them.     Dennett,  Petitioner,  54  D.  602. 

A  duty  devolved  upon  the  executive  de- 
partment is  performed  by  incumbents,  upon 
the  responsibility  of  their  official  stations 
and  under  the  sancity  ef  their  official  oaths, 
and  the  judicial  department  cannot  inter- 
fere with  these  official  acts  by  mandamus* 
lb. 

The  governor  of  a  state  bears  same  rela- 
tion to  the  state  that  the  President  does  to 
the  United  States,  and  in  the  discharge  of 
his  political  duties  is  entitled  to  the  same 
immunities,  privileges,  and  exemptions. 
Miles  v.  Bradford,  85  D.  643. 

The  doctrine  that  there  is  a  distinction 
between  a  purely  ministerial  act  and  one  in 
the  discretion  of  the  executive,  and  that  the 
performance  of  the  former  by  the  executive 
may  be  enforced  by  judicial  order,  accords 
to  the  judiciary  the  large  discretion  of  de- 
termining the  character  of  all  acts,  which 
would  infringe  the  right  of  the  executive  to 
use  discretion  in  determining  the  same  ques- 
tion.    State  v.  Warmoth,  2  K  712. 

When  the  performance  of  an  act  is  by 
statute  imposed  upon  the  governor,  it  is  im- 
posed upon  him,  not  as  a  private  person,  but 
in  his  official  capacity.  Hies  v.  Austin,  18  R. 
330. 

Where  by  the  constitution  the  legislative, 
judicial,  and  executive  departments  are  made 
distinct  and  independent^  neither  is  respon- 
sible to  the  other  for  the  performance  of  its 
duties,  and  neither  can  enforce  such  per- 
formance by  the  other.  Accordingly  a  man- 
damus to  the  governor  refused.    lb. 

Mandamus  may  issue  to  the  governor  from 
a  state  supreme  court,  when  the  state  con- 
stitution delegates  the  power  to  issue  writs 
of  mandamus  to  that  court,  and  makes  no 
exceptions  as  to  persons.  Pacific  J?.  R.  Co. 
v.  Oovemor,  66  D.  673. 

The  governor  is  subject  to  mandamus  to 
compel  the  performance  of  ministerial  acts, 
but  the  performance  of  discretionary  acts 
cannot  be  compelled  by  courts.  Pacific  R*  R. 
Co.  v.  Oovemor,  66  D.  673;  MoU  t.  Pa.  k\  A 
Co.,  72  D.  664. 

Where  a  bill  has  become  a  law  by  reason 
of  the  failure  of  the  governor  to  return  it 
with  his  objections  to  the  legislature  within 
the  prescribed  time,  the  court  has  jurisdic- 
tion to  compel  the  governor  to  cause  the  bill 
to  be  authenticated  as  a  statute.  Harpend- 
ing  v.  Haight,  2  R  432. 

13.  to  officers  of  state  govern- 
ment. —  Mandamus  will  lie  against  a  state 
treasurer  to  compel  him  to  pay  interest  on 
state  bonds  to  true  owner;  and  where  the 
auditor  of  public  accounts,  through  whom 
alone  the  treasurer  can  pay  out  money  from 
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the  treasury,  is  made  a  party  to  the  appli- 
cation, a  peremptory  mandamus  will  be 
granted  requiring  him  to  issue  a  warrant  on 
the  treasury  for  the  amount  of  such  interest. 
People  v.  Smith.  92  D.  109. 

14.  to  officers  of  legislature.*  — 

Where  a  bill  has  been  voted  upon  by  the 
members  of  the  Alabama  house  of  represent- 
atives, and  has  been  declared  defeated  by 
the  speaker,  and  upon  appeal  his  decision 
has  been  sustained  by  the  house,  such  ruling 
and  approval  both  being  made  because  of  an 
alleged  erroneous  construction  of  the  con- 
stitutional provision  requiring  a  vote  of  two 
thirds  of  each  house  to  pass  the  bill,  the 
supreme  court  will  not  grant  a  mandamus, 
at  the  suit  of  a  member  of  the  house,  direct- 
ing the  speaker  to  send  the  bill  to  the  sen- 
ate.    Ex  parte  Echofs,  88  D.  749. 

15.  Oompelliiig  the  levy  and  collec- 
tion of  taxes,  t — Mandamus  is  the  proper 
remedy  to  coerce  the  levy  of  a  tax  where 
one  is  entitled  to  a  warrant  on  a  judgment, 
and  there  is  no  money  in  the  treasury.  Ba\ 
q/  Police  v.  Grant,  47  D.  1.02. 

The  levy  by  the  council  of  a  'municipal 
corporation  of  a  tax  for  the  payment  of  just 
debts,  at  a  rate  not  exceeding  the  maximum 
limit  of  its  power  of  taxation,  is  not  discre- 
tionary, so  that  they  may  refuse  to  levy 
such  tax  for  the  payment  of  a  judgment 
duly  rendered,  upon  which  execution  has 
been  issued  and  returned  nulla  bona,  but  is 
a  duty  the  discharge  of  which  may  be  en- 
forced by  mandamus.  Coy  v.  City  Council  of 
Lyons,  86  D.  539. 

A  creditor  of  a  municipal  corporation  ac- 
quires priority  over  simple  contract  cred- 
itors, by  demanding  payment,  and  upon 
refusal  thereof  instituting  proceedings  by 
mandamus  to  compel  the  levy  of  a  tax  for 
the  payment  of  his  debt;  and  taxes  thus 
assessed  should  be  set  aside  as  a  special  fund 
for  the  payment  of  such  debt.    it. 

If  a  single  levy  of  a  tax  to  pay  off  a  judg- 
ment will  not  raise  a  sufficient  fund  therefor, 
by  reason  of  the  limitation  on  the  power  of 
the  city  council  to  tax  beyond  a  certain  rate, 
it  is  competent  for  a  court,  on  mandamus, 
to  order  that  additional  levies  be  made  from 
year  to  year  until  the  entire  indebtedness  is 
discharged,     lb. 

An  order  of  court  that  a  municipal  corpo- 
ration should  levy  a  tax  at  a  certain  rate  not 
exceeding  the  limit  of  its  power  of  taxation, 
to  pay  off  a  judgment,  without  having  before 
it  aata  of  the  taxable  property  of  the  corpo- 
ration, if  erroneous  in  fixing  a  rate  which 
would  produce  a  larger  sum  than  would  be 
necessary  to  discharge  the  debt,  would  be 
merely  error  without  prejudice  to  the  corpo- 
ration, and  a  levy  of  a  less  rate  and  satisfao- 

*  Legislative  acts  not  subject  to  mandamus,  see 
note.  18  D.  289-24L 

f  When  and  how  a  municipal  corporation  may 
be  compelled  to  levy  taxes,  see  note,  85  D.  644,  M&, 


tion  of  the  judgment  would  be  a  substantial 
compliance  with  the  mandamus.     lb. 

A  simple  contract  debt  cannot  be  made 
the  basis  of  an  application  for  a  mandamus 
to  compel  the  levy  of  a  tax  by  a  municipal 
corporation  for  its  payment  while  it  retains 
its  form  as  a  simple  debt,  unless  it  was  con- 
tracted under  a  law  or  vote  authorizing  such 
proceeding  to  enforce  its  payment,     lb. 

It  is  the  duty  of  the  authorities  of  a  mu< 
nicipal  corporation  to  levy  and  collect  a  tax 
within  the  limit  of  the  power  to  levy  taxes, 
sufficient  for  the  payment  of  a  debt  which 
has  been  reduced  to  judgment,  and  whioh 
can  be  paid  in  no  other  way,  and  such  tax 
should  be  set  apart  and  applied  to  such  pur- 
pose only.    lb. 

A  statute  created  a  board  of  park  com- 
missioners for  a  oity,  with  power  to  select 
needful  land,  and  to  make  contracts  there- 
for, subject  to  ratification  by  the  common 
council  and  by  a  vote  of.  the  citizens.  Be- 
fore any  contracts  were  so  ratified,  the  act 
was  amended  so  as  to  authorize  the  board  to 
"acquire  by  purchase"  the  necessary  lands, 
and  to  require  the  common  council  to  pro- 
vide money  to  pay  therefor.  Held,  that  a 
mandamus  would  not  be  issued  to  compel 
the  common  council  to  raise  the  money, 
because  the  legislature' could  not  compel  a 
municipal  corporation  to  contract  a  debt  for 
local  purposes  against  its  will.  People  v. 
Common  Council,  15  R.  202. 

After  the  appointment  of  the  board  of 
park  commissioners,  but  before  the  amend- 
ment of  the  act,  the  board  was  recognized 
by  the  city  as  its  agent.  Held,  that  as  the 
powers  in  question  were  conferred  upon 
the  board  subsequent  to  such  recognition, 
it  was  not,  as  to  them,  a  representative  of 
the  city.     lb. 

16.  Determining  title  to  office.*— 
Mandamus  is  never  issued,  when  a  person  is 
in  an  office  by  color  of  right,  to  admit  an- 
other; the  proper  remedy  is  an  information 
in  the  nature  of  a  quo  warranto.  St.  Louis 
Co.  Court  v.  Sparks,  45  D.  355;  State  v.  Dunn, 
12  D.  25;  People  v.  Olds,  58  IX  398. 

Mandamus  will  not  lie  to  compel  the 
managers  of  an  election  of  sheriff  to  return 
a  candidate  duly  elected,  after  they  had  cer- 
tified to  the  governor  that  the  election  was 
null  and  void     State  v.  Bruce,  6  D.  576 

Distinction  between  mandamus  and  quo 
warranto  exists  as  much  under  our  statute 
as  at  common  law.    People  v.  Olds,  58  D.  398. 

Mandamus  can  give  no  right,  not  even  the 
right  of  possession,  although  it  may  enforce 
one.     lb. 

Mandamus  does  not  lie  to  try  and  deter- 
mine the  title  to  an  office;  but  where  the 
relator  held  the  proper  certificate  of  his  elec- 
tion to  an  office,  and  had  duly  qualified,  but 
had  been  refused  possession  by  the  former 

*  Mandamus  to  restore  an  officer  to  his  office) 
see  note,  12  D.  2S-8L 
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officer,  whose  term  had  expired,  on  the 
ground  that  he  was  not  legally  elected,  — 
held,  that  mandamus  would  fie  to  compel  the 
former  officer  to  deliver  possession.  State  v. 
8herwood,  2  R.  116. 

The  writ  of  mandamus  is  the  proper  rem- 
edy to  restore  a  clerk  of  a  court  ousted  from 
his  office  by  the  illegal  appointment  of  an- 
other person.     Dew  v.  Judges,  3  D.  (539. 

Tbe  person  occupying  the  office  ought  to 
be  made  a  party  to  the  rule,  or  to  the  con- 
ditional mandamus,  or  such  rule  or  manda- 
mus  ought  to  be  served  upon  him,  so  as  to 
enable  him  to  defend  his  right  before  the 
peremptory  mandamus  issues;  but  if  it  ap- 
pear, from  the  record,  that  he  was  apprised 
of  the  proceedings,  and  defended  his  right, 
it  is  sufficient,    Id. 

If  the  original  rule  be  to  show  cause  why 
&  mandamus  should  not  issue  to  admit  the 
clerk,  the  subsequent  rule,  or  the  manda- 
mus founded  thereon,  may  nevertheless  be 
to  restore  him  to  the  said  office;  for  suoh 
rules  may  be  changed  and  modified  so  as 
to  conform  to  the  rights  of  the  parties, 
and  promote  the  justice  of  the  case.    lb. 

Mandamus  is  the  proper  remedy  against 
a  former  mayor  to  recover  the  seal,  books, 
papers,  etc.,  belonging  to  the  corporation; 
and  a  pretended  exercise  of  the  office  de 
/ado,  by  the  defendant,  will  not  prevent 
the  court  from  awarding  the  writ  because 
it  is  pretended  that  the  title  to  the  office  is 
involved.    People  v.  KUduff,  60  D.  769. 

Mandamus  is  the  proper  remedy  to  com- 
pel the  olerk  to  approve  an  official  bond. 
The  title  to  the  office  is  not  necessarily  in- 
volved.   Qulick  v.  New,  77  D.  49. 

In  case  of  a  private  corporation,  a  manda- 
mus may  issue  on  its  petition  against  persons 
claiming  to  hold  its  offices.  American  B'y 
Frog  Co.  v.  Haven,  3  R.  377. 

A  suit  for  mandamus  for  an  office  will  not 
be  determined  after  the  term  of  the  office 
has  expired.    Lacoste  v.  Duffy,  30  R.  122. 

17.  Mandamus  to  county  officer*.* 
—  Mandamus  lies,  when  there  is  no  other 
legal  remedy,  to  compel  an  inferior  tribunal 
to  obey  the  law  by  exercising  a  discretion 
confided  to  it,  but  not  to  control  suoh  dis- 
onetion.  Hence  where  the  supervisors  of  a 
county  refuse  to  allow  a  claim  which  is  a 
legal  charge  against  the  county,  they  may 
be  compelled  by  mandamus  to  admit  and  act 
upon  such  claim  as  suoh  charge,  but  not  to 
allow  any  particular  sum  thereon.  Hull  v. 
Supervisors,  10  D.  223. 

One  may  maintain,  in  Missouri,  an  action 
of  damages  against  a  oounty  commissioner 
of  Kansas  for  refusing  to  obey  a  mandamus 
to  levy  a  tax  to  pay  a  judgment  against  the 
county.  8L  Joseph  Fire  etc  Ins.  Co.  v. 
Leiana\  69  R.  9. 

•To  protect  right  of  private  penon  to  examine 
and  make  copies  of  public  records,  see  note,  60 
R.  764-768. 
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18.  Mandamus  to  officers  of  munici- 
pal corporation.  —  No  mandamus  lies  to 
compel  a  city  council  to  admit  a  member 
whom  they  do  not  think  duly  elected. 
Mayor  v.  Morgan,  18  D.  232. 

A  sheriff  who  serves  a  distringas  to  com* 
pel  obedience  to  a  mandamus  in  such  case  is 
a  trespasser.    lb. 

Mandamus  to  compel  a  common  council  to 
correct  an  assessment  and  taxation  when  il- 
legal will  lie  where  the  city  charter  gives  to 
the  common  council  the  exclusive  control  at 
to  assessing  and  collecting  the  city  taxes. 
Bank  of  Utica  v.  Utica,  27  D.  72. 

Where  the  board  of  police  has  entered  one 
judgment  it  cannot  be  required  to  enter  a 
new  one,  nor  can  the  circuit  court  render  a 
new  judgment  and  compel  the  board  to  en- 
force it.  Board  of  Police  v.  Grant,  47  D. 
102. 

Mandamus  commanding  the  board  of 
police  to  issue  warrants  is  not  proper  where 
the  olerk  alone  is  by  law  authorised  to  issue 
warrants,    lb. 

Mandamus  to  a  board  of  polios  to  enf  ores 
a  judgment  of  a  circuit  court  by  payment  of 
so  much  money  is  improper,    lb. 

Mandamus  to  a  municipal  corporation  to 
remove  obstructions  and  keep  open  a  public 
street  will  not  lie  where  no  special  injury  to 
the  relators  is  alleged,  because  an  indict- 
ment for  nuisance  is  an  effectual  remedy. 
Reading  v.  Com.,  51  J>.  634. 

A  municipal  corporation  may  be  compelled 
by  mandamus  to  pay  a  judgment  rendered 
against  it,  there  Deing  no  other  adequate 
remedy,  as  an  execution  cannot  be  levied 
upon  its  property.  Olneyv.  Harvey,  99  D. 
530. 

Mandamus  will  issue  to  compel  the  per- 
formance by  a  publio  corporation  of  a  public 
duty  not  due  to  the  government  as  such,  on 
the  petition  of  a  private  person.  Pumpkrey 
v.  Mayor  etc.  of  Baltimore,  28  R  446. 

On  an  application  for  a  mandamus,  the 
petitioner  averred  that  the  city  of  Bridge- 
port, for  the  purpose  of  making  a  publio 
street,  had  taken  land  belonging  to  her  and 
had  also  assessed  her  for  benefits;  that  such 
assessment  was  laid  with  a  view  to  and  upon 
the  agreement  by  the  city  for  the  restoration 
of  certain  water  rights  of  the  petitioner 
which  has  been  impaired  by  flood,  and  their 
preservation  in  the  construction  of  the  street; 
that  the  city  neglected  to  open  the  streets 
and  prayed  that  the  city  be  required  to  open 
the  street  in  the  manner  contemplated  by 
that  agreement.  Held,  that  msmdamm 
would  not  lie,  the  right  being  of  a  private 
nature.  ParroU  v.  City  of  Bridgeport,  »  R. 
439. 

A  city  charter  required  the  common  conn* 
oil  to  designate  not  to  exceed  four  news- 
papers having  the  largest  circulation  in  the 
city,  in  which  the  city  advertising  should  be 
dona    A  designation  was  made  lor  a 
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and  Acted  upon,  but  the  relator  insisted,  and 
produced  evidence,  that  his  newspaper  had 
a  larger  circulation  in  the  city  than  some  of 
those  designated.  The  proprietors  of  the 
other  newspapers  were  not  made  parties. 
Held,  1.  That  the  court  could  not,  by  man' 
damns,  compel  the  designation  of  any  par- 
ticular newspapers  in  the  first  instance;  2. 
That  it  could  not  vacate  the  designation  of 
any  already  made,  nor  add  the  relator's 
newspaper  to  those  already  designated;  8. 
That  the  year  having  elapsed  for  whioh  the 
designation  had  been  made,  this  remedy  is 
not  appropriate.  People  v.  Common  Council, 
34  R.  500. 

a  19.  Mandamus  to  private  corpora- 
tions.*—  Mandamus  is  an  appropriate  rem- 
edy to  enforce  performance  of  duties  by 
artificial  bodies.  State  v.  Northeastern  R.  R. 
Co.,  67  D.  651. 

Mandamus  is  the  proper  remedy  to  compel 
a  railroad  company  to  construct  its  road 
pursuant  to  charter,  in  crossing  navigable 
streams,  so  as  not  to  obstruct  navigation, 
though  indictment  lies  as  for  a  nuisance,  lb. 

The  managers  of  a  cemetery  may  be  com- 
pelled by  mandamus  to  permit  the  burial 
of  persons  entitled  to  sepulture  therein. 
Mount  Moriah  Cemetery  Assn  v.  Com.,  22  R. 
743. 

Mandamus  does  not  lies  to  compel  the 
transfer  of  stock  by  a  private  corporation  to 
a  purchaser.  Freon  v.  Carriage  Co.,  51  R. 
794;  Kimball  t.  Union  Water  Co.,  13  R.  157. 
Contra,  Bailey  v.  Strohecber,  95  D.  388. 

20.  Mandamus  to  religious  societies. 
—  Every  endowed  minister  of  any  sect  or 
denomination  of  Christians  who  has  been 
wrongfully  dispossessed  of  his  office  is  enti- 
tled to  the  writ  of  mandamus  to  restore  him 
to  his  function  and  temporal  rights  with 
which  it  has  been  endowed.  Runbelw.  Wine* 
miller,  1  D.  411. 

To  obtain  the  writ,  it  is  only  necessary  to 
show,  by  prima  facie  evidence,  the  right  or 
title  of  the  person  claiming  it.    lb. 

Mandamus  will  not  lie  to  restore  a  minister 
to  his  clerical  rights  and  functions,  where  he 
has  been  wrongfully  excluded  therefrom  by 
the  trustees  and  congregation  of  the  church, 
if  he  has  no  temporal  right  in  such  office, 
and  there  are  no  fees  or  emoluments  attached 
thereto  and  dependent  on  its  exercise,  other 
than  voluntary  contributions.  Union  Church 
of  Africans  v.  Sanders,  63  D.  187. 

Mandamus  lies  for  enforcement  of  legal 
rights  only,  and  not  for  those  of  a  purely 
equitable  character,  nor  for  those  of  a  mere 
spiritual  or  ecclesiastical  nature,     lb. 

The  office  of  minister  is  a  merely  spiritual 
or  ecclesiastical  office,  where  no  temporal 
right,  suoh  as  the  enjoyment  of  an  endow- 
ment or  emolument»  is  attached  thereto;  and 
the  wrongful  exclusion  from  such  an  office 

*  Bee  note  on  wumaamus  to  private  corporations, 
SID.  78s. 


does  not  involve  any  legal  right  of  which  a 
court  of  law  can  take  jurisdiction.  But  if 
any  temporal  right  is  attached  to  the  office, 
and  is  affeoted  by  such  exclusion,  a  legal 
right  is  involved;  and  if  the  law  affords  no 
specific  remedy  therefor,  mandamus  will  lie 
to  restore  him  to  his  office  and  its  functions. 
lb. 

A  mandamus  will  not  issue  to  the  trustees 
of  an  incorporated  church,  to  restore  one  to 
the  possession  of  a  pew  to  which  he  claims 
title,  •  inasmuch  as  he  has  another  remedy 
against  the  person  interfering  with  his  right. 
Com.  v.  Rosseter,  4  D.  451. 

v  A  mandamus  will  not  lie  to  compel  a  reli- 
gious society  to  restore  to  membership  one 
who  had  been  expelled  by  a  decree  of  the 
legally  constituted  church  judicatory,  on  ac- 
count of  an  alleged  violation  of  some  law  of 
the  society;  and  the  ground  that  such  resto- 
ration is  necessary  to  enable  him  to  enjoy 
the  right  of  sepulture  acquired  by  him  as  a 
member  is  premature.  State  v.  Hebrew  Cong, 
etc.,  33  R,  217. 

A  religious  society' cannot  be  compelled  to 
reinstate  a  member  expelled  from  the  ohurch, 
where  the  expulsion  was  not  by  an  act  of  the 
corporation,  and  did  not  affect  any  interest 
in  property.  Sale  v.  First  etc  Bap.  Church, 
49  R.  136. 

TH.  Procedure. 

91.  Who  may  apply  far  the  writ.  — 
A  private  person  can  apply  for  a  mandamus 
only  when  he  has  some  particular  interest  to 
be  subserved  distinct  from  that  of  the  pub- 
lic at  large.      Wellington's  Case,  26  D.  631. 

22.  Proceedings  to  obtain  the  writ. 
— Mandamus  is  an  extraordinary  remedy,  to 
be  resorted  to  only  when  the  party  has  no 
other  adequate  means  of  redress  afforded 
him.  And  therefore  the  party  applying  for 
this  remedy  must  show  a  clear  right  in  him- 
self, and  a  corresponding  obligation  on  the 
part  of  the  officer  to  do  the  acts  required. 
If  the  right  or  the  obligation  be  doubtful, 
the  court  will  not  interfere  by  this  process. 
Arberry  v.  Beavers,  55  D.  791. 

Greater  certainty  in  pleading  is  required 
in  a  petition  for  mandamus  than  in  ordinary 
actions.  The  pleader  must,  in  such  case,  set 
forth  all  the  essential  facts,  and  the  omission 
of  a  public  officer  to  interpose  defenses  that 
he  might  have  interposed  will  not  authorise 
the  issuance  of  the  writ.    lb. 

An  information  for  mandamus  is  not  such 
a  pleading  as  may  be  demurred  to.  Defend* 
ant  can  show  cause  against  the  relief  prayed 
for  only  at  the  hearing.  State  ex  rel  Dox  v. 
Board  of  Equalisation,  74  D.  381. 

An  information  for  mandamus  should  prop* 
erly  not  be  entitled  of  any  cause;  but  when 
so  entitled,  it  is  but  form,  and  not  matter  of 
substance  on  which  error  may  be  assigned. 
lb. 

Where  the  jurat  is  signed  and  sworn  to  at 
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the  foot  of  an  information  for  mandamus,  it 
cannot  be  objected  that  the  information  is  a 
pleading  distinot  from  the  affidavit.     lb. 

An  information  for  mandamus  is  not  a 
pleading  founded  upon  a  written  account  or 
instrument,  within  the  intent  of  section  1750 
of  the  Iowa  code.  Therefore  a  copy  is  not 
required.     lb. 

23.  Form  and  contents  of  the  writ. 
—  An  alternative  mandamus  mnst  show  on 
its  face  a  clear  right  to  the  relief  demanded 
by  the  relator,  and  must  distinctly  set* forth 
sU  the  material  facts  on  which  be  relies,  so 
that  the  same  may  be  admitted  or  traversed. 
If  it  fails  to  do  this,  it  is  fatally  defective. 
Trustees  v.  People,  52  D.  488. 

The  objection  that  a  writ  of  mandamus  is 
directed  to  persons  as  judges  of  the  district 
court,  instead  of  to  the  district  court,  is  un- 
tenable. HolUsterr,  Judges  of  District  Court, 
70  D.  100. 

A  writ  of  mandamus  directed  to  a  sub- 
ordinate judicial  tribunal  is  properly  directed 
to  the  judge  or  judges  of  such  court,  es- 
pecially where  there  may  be  other  judges 
authorised  to  hold  or  participate  in  holding 
the  court,  as  authority  is  exercised  over  the 

dges  personally  is  case  of  disobedience. 
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An  alternative  writ  of  mandate  need  not 
conform  strictly  to  the  information  therefor; 
but  the  peremptory  must  follow  the  alter- 
native writ.  State  v.  Board  of  Equalization, 
74  D.  381. 

A  writ  of  mandamus  must  be  executed  in 
the  form  in  which  it  issues,  or  not  at  all. 
Dane  v.  Derby,  89  D.  722. 

24.  and   objections   thereto. — 

Objections  to  substantial  defects  in  an  al- 
ternative mandamus  may  be  raised  at  any 
stage  of  the  proceedings.  Trustees  v.  People, 
52  D.  488. 

Defendant  cannot  demur  to  a  petition  for 
a  writ  of  mandamus;  but  if  the  writ  be  de- 
fective in  form  or  substance,  he  may  move 
to  quash  it,  or  in  his  return  may  take  ad- 
vantage of  the  defect.  Dane  v.  Derby,  89 
D.  722. 

95.  When  a  peremptory  writ  will 
be  granted.  — The  supreme  court  will  not 
compel  a  trial  judge  to  sign  and  allow  a 
particular  bill  of  exceptions  which  he  could 
not  in  his  judgment  properly  do  in  the  cor- 
rect and  faithful  discbarge  of  his  duties; 
but  where  an  alternative  writ  of  mandamus 
is  issued  to  him  directing  him  to  sign  a  cer- 
tain bill  or  to  show  cause  for  not  signing, 
and  he  fails  to  make  any  return  to  the  writ, 
a  peremptory  mandamus  will  be  issued  com- 
pelling him  to  sign  the  particular  bill.  Peo- 
ple v.  Pearson,  33  D.  445. 

Where  the  judge  of  the  trial  court  is  of 
opinion  that  a  bill  of  exceptions,  which  he 
has  been  required,  by  an  alternative  writ  of 
mandamus,  to  sign  or  to  show  cause  for  not 
signing,  is  objectionable,  or  contains  matter 
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not  exoepted  to,  or  the  same  is  incorrectly 
stated  in  the  bill,  he  should  state  the  causes 
of  his  objection  in  the  return  to  the  writ, 
and  upon  a  failure  to  make  any  return,  the 
peremptory  writ  will  be  awarded,     lb. 

The  usual  course  in  applying  for  a  man- 
damus is  to  obtain  a  rule  on  the  defendant 
to  show  cause  why  a  mandamus  should  not 
issue;  and  if  the  cause  shown  be  deemed  in- 
sufficient! then  a  mandamus  in  the  alternative 
issues,  to  which  a  return  is  to  be  made;  and 
if  good  cause  is  not  thereby  shown  for  not 
doing  the  thing,  then  a  peremptory  man- 
damus issues.  Board  of  Polks  ▼.  Grant,  47 
D.  102. 

A  peremptory  mandamus  will  not  be 
granted  until  the  alternative  issues  and  the 
return  is  made,  except  in  remarkably  clear 
oases.    76. 

A  peremptory  or  alternative  writ  of  maw 
damus  may  be  awarded  in  first  instance, 
according  to  the  exigencies  of  the  case, 
when  notice  of  application  has  been  given, 
and  copies  of  papers  served.  People  v. 
Turner,  52  D.  295. 

The  court  will  not  grant  a  peremptory 
mandamus  against  town  officers  elected  for 
one  year  only,  ordering  a  new  election  on 
account  of  alleged  fraudulent  voting  at  the 
eleotion  at  which  they  were  declared  to  be 
elected,  if  they  have  made  sufficient  return 
to  the  alternative  writ.  Dane  v.  Derby,  89 
D.  722. 

If  the  return  to  a  mandamus  be  falsified  m 
an  action  on  the  case,  or  by  a  criminal  in- 
formation for  a  false  return,  the  court  will 
then  grant  a  peremptory  mandamus,    lb. 

Neither  the  statute  of  9  Anne,  chapter 
20,  nor  any  statute  with  like  provisions,  has 
ever  been  adopted  in  Maine,    ib. 

Granting  of  a  writ  of  mandamus  is  matter 
to  be  exercised  with  sound  discretion,  and  it 
may  be  refused  when  proper  to  do  so.  Stata 
v.  Kirie,  95  D.  314. 

By  2  New  York  Revised  Statutes,  687, 
section  37,  it  is  provided  that  in  case  a 
verdict  shall  be  found  for  the  person  suing 
out  an  alternative  writ  of  mandamus^  a 
peremptory  mandamus  shall  be  granted  to 
him  without  delay.  Held,  that  the  relator 
is  not  entitled  to  a  peremptory  mandamus 
after  verdict  in  his  favor,  where  the  record 
shows  no  legal  right  in  respect  to  matters 
of  fact.     People  v.  Batchelor,  13  R.  480. 

26.  Service  of  the  writ.  —  A  mandamus 
in  the  alternative  may  be  served  on  the 
officers  composing  a  court  in  vacation,  and  a 
delivery  of  a  copy  of  the  process  showing 
the  original  is  a  sufficient  service,  8L  Louis 
Co.  Court  v.  8parks,  45  D.  355. 

27.  Form  and  sufficiency  of  the  re- 
turn. — In  a  return  to  a  mandamus  the 
same  certainty  is  required  as  in  declarations 
and  pleadings,  and  nothing  can  be  supplied 
by  intendment  or  inference.  Brosius  v.  Hem- 
ter,  2  D.  534. 
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A  return  to  a  writ  of  mandamus  issued 
to  trustees  of  ministerial  lands  to  compel 
them  to  distribute  to  the  relators  their  pro- 
portion of  the  funds  accruing  from  such 
lands,  which  states  that  all  of  such  funds 
were  previously  distributed  by  them  to  the 
parties  who  applied  therefor,  is  sufficient. 
Univeralist  Church  v.  Trustees,  27  D.  267. 

Where  an  original  return  to  a  writ  of 
mandamus  is  sufficient,  the  filing  of  an  ad- 
ditional one  in  the  nature  of  a  demurrer  will 
not  weaken  nor  destroy  the  sufficiency  of 
the  one  already  on  file.  Dane  t.  Derby,  89 
D.  722. 

88.  Proceedings  upon  the  return, 
generally.  —  Upon  application  for  a  man* 
damus,  the  court  cannot  determine  the 
amount  of  a  debt  due,  if  the  debt  be  denied 
by  the  answer.  Board  of  Police  v.  Grant, 
47  D.  102. 

Every  intendment  is  made  against  a  re* 
tarn  to  a  writ  of  mandamus  which  does  not 
answer  the  important  facts,  and  where  it  is 
shown  that  on  the  15th  of  June  the  de- 
fendant had  possession  of  a  seal,  his  return 
that  he  had  no  control  or  possession  of  it  in 
July  is  insufficient,  unless  he  shows  how  he 
has  parted  with  its  control  People  v.  Kil- 
duff,  00  D.  769. 

Substantial  objections  to  an  information 
for  mandamus  in  the  nature  of  an  answer  or 
pleading  must  be  made  in  the  return  to  the 
alternative  writ.  To  this  there  may  be  a 
return  in  the  nature  of  a  demurrer.  State 
▼.  Board  of  Equalization,  74  D.  381. 

29.  Traverse  to  return. —The  facts 
stated  in  a  return  to  a  mandamus  are  sup- 
posed to  be  true,  and  are  not  traversable;  if 
they  are  false,  the  remedy  is  by  action 
against  the  person  making  the  return. 
Brosms  t.  Reuter,  2  D.  534.  8.  P.,  Board  of 
PoUce  v.  Grant,  47  D.  102;  Dane  ▼.  Derby, 
89  D.  722.  But  see  FUzhugh  v.  Custer,  51  D. 
72& 

Affidavits  in  reply  to  a  return  to  an  alter- 
native writ  of  mandamus  are  inadmissible. 
People  y.  Brooklyn,  19  D.  502. 

Practice  on  mandamus  is  according  to  the 
usages  and  principles  of  the  common  law,  and 
no  pleadings  are  allowed  to  contradict  col- 
laterally the  return  to  the  writ  Universal- 
itt  Church  v.  Trustees,  27  D.  267. 

80.  Incidental  matters  of  practice. 
—  Upon  application  for  a  mandamus,  it  is  not 
competent  for  the  court  to  decide  disputed 
facte,  or  settle  unsettled  matters.  Board  of 
Police  v.  Grant,  47  D.  102. 

Moving  for  a  peremptory  mandamus  ad- 
mite  the  truth  of  the  petition  and  answer. 

MANDATE. 
See  Bailment,  24. 

MANDATORY. 

What  words  in  statute  are,  see  Statutes, 
56. 


MANSLAUGHTER. 

What  constitutes,  see  Homicide,  12,  13. 

MANUFACTURING  COMPANIES. 

1.  Individual  liability  of  stock- 
hpldera.  —  Pursuant  to  the  act  to  establish 
corporations  for  manufacturing  purposes, 
the  defendants,  in  December,  1814,  became 
a  corporation,  to  expire  in  twenty  years. 
Subsequent  to  December,  1817,  there  was  no 
meeting  of  the  trustees,  nor  any  business 
done  by  the  corporation;  and  in  February, 
1818,  the  property  of  the  corporation,  real 
and  personal,  was  sold  at  sheriff's  sale. 
Held,  in  an  action  brought  in  April,  1819, 
by  a  creditor  of  the  corporation,  against  the 
stockholders,  to  charge  them  individually 
for  the  debt  of  the  corporation,  in  proportion 
to  their  relative  shares  of  stock,  that  they 
were  liable,  the  corporation  having  been 
dissolved  by  reason  of  its  ceasing  to  act  as 
such,  and  by  reason  of  the  sale  of  all  its 
property.     8 lee  v.  Bloom,  10  D.  278. 

2.  Resolution  permitting  forfeiture 
of  stock.  —  A  resolution  of  a  corporation, 
permitting  the  stockholders,  on  payment  of 
thirty  per  cent  on  their  shares,  to  forfeit 
their  stock,  is  void  as  against  creditors. 
Where  a  creditor  who  was  a  trustee  of  the 
corporation  openly  protested  against  such 
a  resolution,  though  he  accepted  money 
raised  thereby,  and  was  present  at  a  sub- 
sequent meeting,  and  assented  to  the  appli- 
cation of  the  money,  it  was  held  that  such 
acts  did  not  amount  to  a  ratification  of  the 
resolution.     Slee  v.  Bloom,  10  D.  273. 

3.    or   releasing    stockholders 

from  future  assessments.  —  A  resolution 
discharging  from  future  assessments  any 
stockholder  paying  iifty  per  cent  on  his 
shares  is  valid  as  to  consenting  creditors, 
and  will  protect  such  stockholders  as  com- 
plied with  its  terms  before  the  dissolution  of 
the  corporation.    Site  v.  Bloom,  10  D.  273. 

MANUMISSION. 
Of  slaves,  see  Slavery,  8. 

MANURE. 

Right  of  tenant  to  remove,  see  Landlorb 

and  Tenant,  23. 
When  a  fixture,  see  Fixtures,  7. 

MANUSCRIPT 

Property  in  unpublished,  see  Copyright,  X 

MAPS. 

Proof  of  dedication  by,  see  Dedication,  10l 
References  to,  in  deeds,  see  Deeds,  70. 

MARINE  INSURANCE. 
8ee  Insurance,  IV. 

MARINE  PROTESTS. 
Effect  of,  as  evidence,  see  Evidence,  842. 
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MARITAX  COERCION.  IL  Divorce.  ^ 

When  a  defense  in  criminal  eases,  tat  Oeim-  *•  £•*  *>  ^J"""*  Marriage  Contra* 

inal  Law,  11.  2-  ^osohde  Divorce. 

3.  Limited  Divorce. 

4.  Alimony,  Counsel  Fee*,  and  (to 
tody  of  the  Children. 

L   MARRIAGE,  AND  AGREEMENTS  AND  PBOB* 

isss  in  Relation  to  Marriage. 
1.   The  Marriage  Contract. 

1.  General  nature  of  the  contract — 
Marriage  is  a  civil  contract,  as  well  as  a  re- 
ligion! vow,  which,  while  it  is  invalidated 
by  want  of  consent,  is,  if  valid,  obligatory 
upon  the  parties  during  their  joint  lives,  and 
cannot  be  cast  off  at  pleasure.  FomshUl  ▼• 
Hurray,  18  D.  344. 

Marriage  is  emphatically  a  personal  con- 
tract, having  for  its  basis  the  mutual  consent 
of  the  parties.    McKmney  v.  Clarke,  68  D.  59. 

Marriage,  bv  the  law  of  nature,  is  consti- 
tuted by  cohabitation,  by  consent,  for  an  in* 
definite  period  of  time,  for  the  procreation 
and  bringing  up  of  children;  although  a 
mere  casual  commerce  between  the  sexes 
does  not  constitute  a  marriage  by  such  law. 
Johnson  v.  Johnson,  77  D.  598. # 

Permanency  is  not  an  essential  element  of 
marriage  by  the  law  of  nature.     76. 

Marriage,  according  to  the  jus  gentium,  is 
the  union  of  one  man  and  one.  woman,  so 
long  as  they  both  shall  live,  to  the  exclusion 
of  all  others,  by  an  obligation,  which,  during 
that  time,  the  parties  cannot,  of  their  own 
volition  and  act,  dissolve,  but  which  can  be 
dissolved  only  by  the  state.  Roche  v.  Wash* 
ington,  81  D.  376. 

Marriage  is  not  a  contract,  within  the 
meaning  of  a  constitution  which  prohibits 
the  passage  of  laws  impairing  the  obligation 
of  contracts;  but  is  an  institution  of  the 
state,  founded  on  reasons  of  public  policy. 
Magee  v.  Young,  90  D.  322. 

3.  Statutory  restrictions  on  mar- 
riage. —  Marriage  is  not  null  because  of  the 
non-observance  of  the  prescribed  prior  for- 
malities and  ceremonies,  such  as  the  procuring 
of  a  license.    Holmes  v.  Holmes,  26  D.  482. 

For  reasons  of  publio  policy,  the  law  ii 
more  tender  of  nuptial  contracts  than  ordi- 
nary contracts  whioh  relate  merely  to 
property  and  the  ordinary  dealings  among 
men.     Park  v.  Barron,  65  D.  641. 

Marriages  prohibited  by  law  are  not  abso- 
lutely void  unless  so  declared  to  be.     lb. 

Marriage  is  but  a  civil  contract,  and  the 
marriage  of  a  negro  resident  of  Indiana  with 
a  negro  woman  who  has  come  into  the  state 
is  void,  under  a  constitutional  and  statutory 
provision  prohibiting  negroes  or  mulattos 
from  coming  into  or  settling  in  the  state, 
declaring  ail  contracts  made  with  those  com- 
ing in  contrary  to  such  prohibition  void,  and 
imposing  the  penalty  of  fine  upon  any  ops 

*  Marriages  by  law  of  nature,  see  note,  77  IX 
606,607. 


In  cities,  regulations  as  to,  see  Municipal 
Corporations,  29. 

MARRIAGE. 

Ae  a  consideration,  sea  Contracts,  26; 
Deeds,  14. 

Between  whites  and  Indians,  see  Indians,  4. 

Between  whites  and  negroes,  see  Ctvtl 
Rights,  4. 

Contracts  in  restraint  of,  see  Contracts, 
103. 

Conveyances  by  wife  before,  rights  of  hus- 
band as  to,  see  Husband  and  Wots, 

7. 

Dissolution  of,  effect  of,  on  community  prop- 
erty, see  Husband  and  Win,  83. 

Effect  of  absence  to  dissolve,  see  Marriage 
and  Divorce,  18. 

Generally,  see  Marriage  and  Divorce,  L 

Gifts  in  contemplation  of,  see  Gifts,  14. 

Husband's  liability  for  debts  contracted  by 
wife  before  and  after,  see  Husband  and 
Wife,  15,  16. 

Of  child  under  age  of  consent,  action  by  pa- 
rent for,  see  Parent  and  Child,  9. 

Proof  of,  generally,  see  Marriage  and  Di- 
vorce, 15-17. 

Proof  of,  on  trial  for  adultery,  see  Adultery, 
7. 

Proof  of,  on  trial  for  bigamy,  see  Bigamy,  6. 

Restrictions  on,  in  decree  of  divorce,  see 
Marriage  and  Divorce,  75. 

Suits  to  annul  contracts  of,  see  Marriage 
and  Divorce,  46-49. 

Termination  of  guardianship  by,  see  Guar- 
dian and  Ward,  8. 

When  revokes  will,  see  Wills,  34 

MARRIAGE  AND   DIVORCE. 

[Includes  the  nature  of  the  contract  or  relation 
of  marriage,  how  it  may  be  created,  its  validity, 
promises  to  marry,  and  actions  thereon,  agree- 
ments for  separation,  Judicial  annulment,  di- 
vorce, and  ahmouy.  The  rights  and  liabilities 
of  husband  and  wife,  both  as  regards  each  other, 
aud  as  respects  third  persons,  are  under  Hus- 
band and  wipe.] 

Competency  of  divorced  wife  as  witness, 

see  Witnesses,  69. 
When  action  for  breach  of  promise  abates, 

see  Abatement,  9. 
When  divorce  bars  dower,  see  Dower,  30. 

L  Marriage,  and  Agreements  and  Prom- 
ises in  Relation  to  Marriage. 

1.  The  Marriage  Contract. 

2.  Marriage  Settlements. 

S.  Suite  for   Breach    of  Promise    to 

MaiTy. 
4.  Agreements  for   Separate   Mainte- 
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who  employs  or  encourages  such  negro  to 
remain  in  the  state;  and  any  one  found  guilty 
of  violating  such  provisions  is  liable  to  a 
fine.    Barkskhrt  v.  State,  65  D.  738. 

When  a  marriage  is  declared:  void  by  stat- 
ute, it  does  not  necessarily  mean  void  ab  in- 
itio. Reason  and  justice  would  imply  it  was 
void  from  the  time  its  nullity  should  be  pro- 
nounced by  a  court  of  competent  Jurisdic- 
tion, not  that  it  should  be  so  construed 
whenever  brought  incidentally  in  question. 
Uarrimm  v.  State,  85  D.  658. 

The  mutual  present  assent  to  immediate 
marriage  by  persons  capable  of  assuming 
that  relation  is  sufficient  to  constitute  mar- 
riage at  common  law,  but  in  Kansas  the 
legislature  has  full  power,  not  to  prohibit, 
but  to  prescribe  reasonable  regulations  re- 
lating to  marriage,  and  prescribe  penalties 
apainst  those  who  solemnize  or  contract  mar- 
riage contrary  to  statutory  command.  State 
vTWalker,  59  R.  556. 

Punishment  may  be  inflicted  upon  those 
who  enter  the  marriage  relation  in  disregard 
of  the  prescribed  statutory  requirements, 
without  rendering  the  marriage  itself  void. 
lb. 

Under  section  12  of  the  marriage  act,  all 

E Bisons  who  enter  the  marriage  relation  and 
ve  together  as  man  and  wife,  without  com- 
plying with  the  conditions  and  regulations 
of  the  act,  are  guilty  of  a  misdemeanor, 
and  subject  to  the  punishment  imposed  by 
that  section.    Ih, 

3.  What  constitutes  a  valid  mar- 
riage, generally.  —  To  complete  a  mar- 
riage, nothing  more  is  necessary  than  a  full, 
free,  and  mutual  consent  between  parties 
not  incapable  of  entering  into  such  state. 
Jackson  v.  Winne,  22  D.  563. 

That  the  man's  consent  was  the  result  of 
duress  will  not  be  concluded  from  the  fact 
that  at  the  time  he  was  in  the  custody  of 
the  constable,  under  proceedings  instituted 
against  him  as  the  father  of  a  bastard  child. 

In  deciding  upon  the  sufficiency  of  the 
assent,  the  court  ought  to  confine  its  atten- 
tion almost  exclusively  to  what  took  place  at 
the  ceremony.    lb. 

Marriage  depends  essentially,  for  validity, 
upon  the  tree  consent  of  the  parties.  Holmes 
▼.  Holmes,  26  D.  482. 

Marriage  is  in  law  complete  when  parties 
able  and  willing  to  contract,  actually  have 
contracted  to  be  man  and  wife,  in  the  forms 
and  with  the  solemnities  required  by  law. 
8tate  v.  Patterson,  38  D.  699. 

4.  Void  and  voidable  marriages.*— 
A  woman  living  with  a  man  as  his  wife,  hav- 
ing been  deceived  by  a  fraudulent  and  void 
marriage,  is  not,  upon  discovery  of  the  fraud, 
estopped  from  denying  the  marriage.  Proctor 
r.  McCaU,  23  D.  135. 


*  Marriage,  when  void,  generally 
D.  64-57;  66  R.  607-610. 


i  see  notes,  44 


Voidable  marriages  are  recognized  both  in 
the  canon  and  common  law  as  valid,  until  set 
aside  by  proceedings  in  the  ecclesiastical 
courts  against  the  parties;  hence,  after  the 
death  of  either,  the  marriage  cannot  be  im- 
peached, and  is  made  good  ab  initio.  Oath- 
trigs  v.   Williams,  44  D.  49. 

Where  a  marriage  is  between  persons  one 
of  whom  has  no  capacity  to  contract  mar- 
riage at  all,  the  marriage  is  void  absolutely 
and  ab  initio,  and  may  be  inquired  of  in  any 
court.  Under  such  a  marriage  no  civil  rights 
can  be  acquired.    Pi. 

0.  The  age  of  consent.*  —  The  mar- 
riage contract  of  a  female  is  valid  after  she 
reaches  the  statutory  age  of  lawful  wedlock, 
twelve  years,  notwithstanding  the  penalty 
incurred  by  those  uniting  her  in  marriage 
while  she  is  under  the  age  of  eighteen,  and 
the  fact  that  it  was  made  without  the  con- 
sent of  her  parent  or  guardian.  Htrcey  v. 
Moseley,  66  D.  616. 

6.  .Effect  of  nonage  of  one  of  the 
parties.  — An  infanta  contract  to  marry  an 
adult  is  voidable  at  the  election  of  the  in- 
fant, but  not  void.  The  infant  may  main- 
tain an  action  for  a  breach  of  the  contract, 
while  the  adult  cannot  *  Hunt  v.  Peake,  15 
D.  475. 

A  marriage  between  a  minor  and  an  adult, 
without  consent  of  the  parents  of  the  minor, 
if  regularly  made,  is  not  void  because  of  a 
statute  prohibiting  persons  authorized  to 
solemnize  marriages  from  marrying  minors 
without  consent  of  their  parents,  if  there  be 
no  statute  of  the  state  declaring  such  mar- 
riages absolutely  void.  Hiram  v.  Pierce,  71 
D.  555. 

A  marriage  by  a  woman  under  the  age  of 
sixteen,  without  consent  of  her  father,  al- 
though forbidden  by  statute,  becomes  irrev- 
ocable by  cohabitation  after  that  age,  and 
if  the  mother-  subsequently  induces  her  to 
leave  her  husband,  solely  from  motives  of  ill- 
will  toward  him,  the  father  is  liable  to  an  ac- 
tion therefor  by  the  husband.  HoUz  v.  Dick, 
51  R.  791. 

7.  of  consanguinity  or  affinity. 

—  Marriage  between  uncle  and  niece  is  valid, 
at  least  to  the  extent  that  the  wife  may, 
after  her  husband's  death,  claim  her  distrib- 
utive share  of  his  estate.  Bowers  v.  Bowers, 
73  D.  99. 

Marriage  is  a  civil  contract  in  South  Car- 
olina, and  as  such  is  not  affected  by  canonical 
incapacity  of  the  parties,  arising  from  prox- 
imity of  blood.     lb. 

A  statute  confirming  and  making  valid, 
from  the  time  of  their  celebration,  all  mar- 
riages before  made  and  celebrated  in  or  out 
of  the  state  of  Maryland  by  and  between 
persons  related  within  certain  degrees  of 
affinity,  and  providing  that  all  such  mar- 
riages shall  be  held  and  taken  by  the  courti 

•See  note  on  marriages  under  age,  44  D.  W. 


In  cities,  regulations  as  to,  see  Municipal 

CORPORATIONS,  29. 
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MARITAX  COERCION.  IL  Divorce.  ^ 

When  a  defense  in  criminal  oases,  tee  Cam-  *•  £«*  *  ■^J"""'  Marriage  Contract 

inal  Law,  11.  2-  At****  Dworce. 

*  3.  Limited  Divorce. 

4.  Alimony,  Counsel  Fee*,  emd  Cm* 
tody  of  the  Children. 

L  Marriagb,  and  Agreements  akd  Prom- 
lass  in  Relation  to  Marriage. 

1.  The  Marriage  Contract. 

1.  General  nature  of  the  contract  — 

Marriage  is  a  civil  contract,  as  well  as  a  re- 
ligions vow,  which,  while  it  is  invalidated 
by  want  of  consent,  is,  if  valid,  obligatory 
upon  the  parties  during  their  joint  lives,  and 
cannot  be  cast  off  at  pleasure.  Fomskill  v. 
Murray,  18  D.  344. 

Marriage  is  emphatically  a  personal  eon- 
tract,  having  for  its  basis  the  mutual  consent 
of  the  parties.    McKmney  v.  Clarke,  68  D.  69. 

Marriage,  by  the  law  of  nature,  is  consti- 
tuted by  cohabitation,  by  consent*  for  an  in- 
definite period  of  time,  for  the  procreation 
and  bringing  np  of  children;  although  a 
mere  casual  commerce  between  the  sexes 
does  not  constitute  a  marriage  by  such  law. 
Johnson  v.  Johnson,  77  D.  698.* 

Permanency  is  not  an  essential  element  of 
marriage  by  the  law  of  nature.    lb. 

Marriage,  according  to  the  jus  gentium,  is 
the  union  of  one  man  and  one.  woman,  so 
long  as  they  both  shall  live,  to  the  exclusion 
of  all  others,  by  an  obligation,  which,  during 
that  time,  the  parties  cannot,  of  their  own 
volition  and  act,  dissolve,  but  which  can  be 
dissolved  only  by  the  state.  Roche  v.  Wash- 
ington, 81  D.  376. 

Marriage  is  not  a  oontraot,  within  the 
meaning  of  a  constitution  which  prohibits 
the  passage  of  laws  impairing  the  obligation 
of  contracts;  but  is  an  institution  of  the 
state,  founded  on  reasons  of  public  policy. 
Magee  v.  Young,  90  D.  322. 

2.  Statutory  restrictions  on  mar- 
riage. —  Marriage  is  not  null  because  of  the 
non-observance  of  the  prescribed  prior  for- 
malities and  ceremonies,  such  as  the  procuring 
of  a  license.    Holmes  v.  Holmes,  26  D.  482. 

For  reasons  of  publio  policy,  the  law  is 
more  tender  of  nuptial  contracts  than  ordi- 
nary contracts  which  relate  merely  to 
property  and  the  ordinary  dealings  among 
men.     Park  v.  Barron,  85  D.  641. 

Marriages  prohibited  by  law  are  not  abso- 
lutely void  unless  so  declared  to  be.     IK 

Marriage  is  but  a  civil  contract,  and  the 
marriage  of  a  negro  resident  of  Indiana  with 
a  negro  woman  who  has  come  into  the  state 
is  void,  under  a  constitutional  and  statutory 
provision  prohibiting  negroes  or  mulattos* 
from  coining  into  or  settling  in  the  state, 
declaring  all  contracts  made  with  those  com- 
ing in  contrary  to  such  prohibition  void,  and 
imposing  the  penalty  of  fine  upon  any   one 

•  Marriages  by  law  of  nature,  sse  note,  77  IX 

606,607. 


As  a  consideration,  sea  Contracts,  26; 
Deeds,  14, 

Between  whites  and  Indians,  see  Indians,  4. 

Between  whites  and  negroes,  see  Civil 
Rights,  4, 

Contracts  in  restraint  of,  see  Contracts, 
103. 

Conveyances  by  wife  before,  rights  of  hus- 
band as  to,  see  Husband  and  Wife, 
7. 

Dissolution  of,  effect  of,  on  community  prop- 
erty, see  Husband  and  Wife,  83. 

Effect  of  absence  to  dissolve,  see  Marriagb 
and  Divorce,  18. 

Generally,  see  Marriagb  and  Divorce,  L 

Gifts  in  contemplation  of,  see  Gifts,  14, 

Husband's  liability  for  debts  contracted  by 
wife  before  and  after,  see  Husband  and 
Wife,  15,  16. 

Of  child  under  age  of  consent,  action  by  pa- 
rent for,  see  parent  and  Child,  9. 

Proof  of,  generally,  see  Marriagb  and  Di- 
vorce, 15-17. 

Proof  of,  on  trial  for  adultery,  see  Adultery, 
7. 

Proof  of,  on  trial  for  bigamy,  see  Bigamy,  6. 

Restrictions  on,  in  decree  of  divorce,  see 
Marriagb  and  Divorce,  75. 

Suits  to  annul  contracts  of,  see  Marriagb 
and  Divorce,  46-49. 

Termination  of  guardianship  by,  see  Guar- 
dian and  Ward,  8. 

When  revokes  will,  see  Wills,  34 

MARRIAGE  AKD   DIVORCE. 

[Includes  the  nature  of  the  contract  or  relation 
of  marriage,  how  it  may  be  created,  its  validity, 
promises  to  marry,  and  actions  thereon,  agree- 
ment* for  separation,  Judicial  annulment,  di- 
vorce, and  alimony.  The  rights  and  liabilities 
of  husband  and  wife,  both  as  regards  each  other, 
and  at  respects  third  persons,  are  under  Hus- 
band and  WIFE.] 

Competency  of  divorced  wife  as  witness, 

see  Witnesses,  69. 
When  action  for  breach  of  promise  abates, 

see  Abatement,  9. 
When  divorce  bars  dower,  see  Dower,  30. 

L  Marriage,  and  Agreements  and  Prom- 
ises in  Relation  to  Marriagb. 

1.  77u  Marriage  Contract. 

2.  Marriage  Settlements. 

8.  Suit*  for   Breach    of  Promise    to 

Marry, 
4.  Agreements  for   Separate   Mainte- 
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who  employs  or  encourages  such  negro  to 
remain  in  the  state;  and  any  one  found  guilty 
of  violating  such  provisions  is  liable  to  a 
fine.     BarksMre  v.  Stab,  65  D.  738. 

When  a  marriage  is  declared  void  by  stat- 
ute, it  does  not  necessarily  mean  void  ab  in- 
itio. Reason  and  justice  would  imply  it  was 
void  from  the  time  its  nullity  should  be  pro- 
nounced by  a  court  of  competent  #  jurisdic- 
tion, not  that  it  should  be  so  construed 
whenever  brought  incidentally  in  question. 
Harrison  v.  State,  85  D.  658. 

The  mutual  present  assent  to  immediate 
marriage  by  persons  capable  of  assuming 
that  relation  is  sufficient  to  constitute  mar- 
riage at  common  law,  but  in  Kansas  the 
legislature  has  full  power,  not  to  prohibit, 
but  to  prescribe  reasonable  regulations  re- 
lating to  marriage,  and  prescribe  penalties 
against  those  who  solemnise  or  contract  mar- 
riage contrary  to  statutory  command.  State 
v.   Walker,  59  R.  556. 

Punishment  may  be  inflicted  upon  those 
who  enter  the  marriage  relation  in  disregard 
of  the  prescribed  statutory  requirements, 
without  rendering  the  marriage  itself  void. 
lb. 

Under  section  12  of  the  marriage  act,  all 
persons  who  enter  the  marriage  relation  and 
live  together  as  man  and  wife,  without  com- 
plying with  the  conditions  and  regulations 
of  the  act,  are  guilty  of  a  misdemeanor, 
and  subject  to  the  punishment  imposed  by 
that  section.     lb. 

3.  What  constitutes  a  valid  mar- 
riage, generally.  —  To  complete  a  mar- 
riage, nothing  more  is  necessary  than  a  full, 
free,  and  mutual  consent  between  parties 
not  incapable  of  entering  into  such  state. 
Jackson  v.  Winne,  22  D.  563. 

That  the  man's  consent  was  the  result  of 
duress  will  not  be  concluded  from  the  fact 
that  at  the  time  he  was  in  the  custody  of 
the  constable,  under  proceedings  instituted 
against  him  as  the  father  of  a  bastard  child. 

In  deciding  upon  the  sufficiency  of  the 
assent,  the  court  ought  to  confine  its  atten- 
tion almost  exclusively  to  what  took  place  at 
the  ceremony.    lb. 

Marriage  depends  essentially,  for  validity, 
upon  the  free  consent  of  the  parties.  Holme* 
▼.  Holmes,  26  D.  482. 

Marriage  is  in  law  complete  when  parties 
able  and  willing  to  contract,  actually  have 
contracted  to  be  man  and  wife,  in  the  forms 
and  with  the  solemnities  required  by  law. 
State  v.  Patterson,  38  D.  699. 

4.  Void  and  voidable  marriage*.* — 
A  woman  living  with  a  man  as  his  wife,  hav- 
ing been  deceived  by  a  fraudulent  and  void 
marriage,  is  not,  upon  discovery  of  the  fraud, 
estopped  from  denying  the  marriage.  Proctor 
t.  MeCaU,  23  D.  135. 

•  Marriage,  when  void,  generally,  see  notes,  44 
D.  64-67;  66  B.  607-610. 


Voidable  marriages  are  recognized  both  in 
the  canon  and  common  law  as  valid,  until  set 
aside  by  proceedings  in  the  ecclesiastical 
courts  against  the  parties;  hence,  after  the 
death  of  either,  the  marriage  cannot  be  im- 
peached, and  is  made  good  ab  initio.  Oath- 
trigs  v.  WUIiams,  44  D.  49. 

Where  a  marriage  is  between  persons  one 
of  whom  has  no  capacity  to  contract  mar- 
riage at  all,  the  marriage  is  void  absolutely 
and  ab  initio,  and  may  be  inquired  of  in  any 
court.  Under  such  a  marriage  no  civil  rights 
can  be  acquired.    lb. 

5.  The  age  of  consent.*  — The  mar- 
riage contract  of  a  female  is  valid  after  she 
reaches  the  statutory  age  of  lawful  wedlock, 
twelve  years,  notwithstanding  the  penalty 
incurred  by  those  uniting  her  in  marriage 
while  she  u  under  the  age  of  eighteen,  and 
the  fact  that  it  was  made  without  the  con- 
sent of  her  parent  or  guardian.  Hervey  v. 
Moselev,  86  D.  616. 

6.  Effect  of  nonage  of  one  of  the 
parties.  —  An  infant's  contract  to  marry  an 
adult  is  voidable  at  the  election  of  the  in- 
fant, but  not  void.  The  infant  may  main- 
tain an  action  for  a  breach  of  the  contract, 
while  the  adult  cannot.  Hunt  v.  Peaks,  15 
D.  475. 

A  marriage  between  a  minor  and  an  adult, 
without  consent  of  the  parents  of  the  minor, 
if  regularly  made,  is  not  void  because  of  a 
statute  prohibiting  persons  authorized  to 
solemnize  marriages  from  marrying  minors 
without  consent  of  their  parents,  if  there  be 
no  statute  of  the  state  declaring  such  mar- 
riages absolutely  void.  Hiram  v.  Pierce,  71 
D.  555. 

A  marriage  by  a  woman  under  the  age  of 
sixteen,  without  consent  of  her  father,  al- 
though forbidden  by  statute,  becomes  irrev- 
ocable by  cohabitation  after  that  age,  and 
if  the  mother,  subsequently  induces  her  to 
leave  her  husband,  solely  from  motives  of  ill- 
will  toward  him,  the  father  is  liable  to  an  ac- 
tion therefor  by  the  husband.  HoUz  v.  Dick, 
51  R.  791. 

7.  of  consanguinity  or  affinity. 

— Marriage  between  uncle  and  niece  is  valid, 
at  least  to  the  extent  that  the  wife  may, 
after  her  husband's  death,  claim  her  distrib- 
utive share  of  his  estate.  Bowers  v.  Bowers, 
73  D.  99. 

Marriage  is  a  civil  contract  in  South  Car- 
olina, and  as  such  is  not  affected  by  canonical 
incapacity  of  the  parties,  arising  from  prox- 
imity of  blood,     lb.  ^ 

A  statute  confirming  and  making  valid, 
from  the  time  of  their  celebration,  sol  mar- 
riages before  made  and  celebrated  in  or  out 
of  the  state  of  Maryland  by  and  between 
persons  related  within  certain  degrees  of 
affinity,  and  providing  that  all  such  mar- 
riages shall  be  held  and  taken  by  the  court* 

*  See  note  on  marrlagei  under  age,  44  D.  69. 
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in  the  state  to  be  good  and  sufficient  in  law, 
to  all  intents  and  purposes,  is  constitutional, 
though  retroactive  in  effect  and  in  conflict 
with  an  earlier  statute.  Harrison  v.  8tate, 
85  D.  658. 

Right  to  confirm  is  a  necessary  corollary  of 
power  to  dissolve  marriage  by  divorce.  The 
consequence  of  which  is,  incidentally,  au- 
thority to  determine  the  status  of  the  issue 
of  the  marriage.     lb. 

Legislation  confirming  and  making  valid 
marriages  which  were  before  voidable  is 
neither  extraordinary,  unconstitutional,  nor 
unjust,  but  conservative,  essential,  and  sal- 
utary, being  the  only  adequate  means  of 
healing  or  preventing  inevitable  publio  and 
private  wrongs,     lb. 

Canonical  disabilities  as  regards  marriage 
are  such  as  render  the  marriage  voidable, 
and  not  void.  They  require  a  judgment  of  a 
court,  during  the  lives  of  the  parties,  to 
make  them  effective  as  causes  of  divorce. 
lb.  i 

The  Maryland  act  of  1777,  declaratory  of 
canon  as  part  of  the  common  law,  and  pro- 
hibiting marriage  between  persons  related 
within  certain  degrees  of  affinity  and  con- 
sanguinity under  certain  penalties,  declaring 
that  such  marriages  should  be  "void,"  and 
giving  to  the  general  court  jurisdiction  to 
hear  and  determine  upon  such  marriages, 
did  not  contemplate  that  by  the  use  of  the 
word  "void,"  such  marriages  should  be  ab- 
solutely void  ipso  fade,  but  only  void  upon 
i'udgment  and  decree  of  the  court  during  the 
ifetime  of  the  parties.    lb. 

A"  statute  prohibited  marriage  between 
persons  nearer  of  kin  than  first  cousins,  and 
a  subsequent  statute  provided  that  such 
marriage  followed  by  birth  of  issue  should 
not  be  declared  void  after  the  death  of  either 
party.  Held,  that  the  proviso  applied  to 
prior  marriages.     Baity  v.  Cranfili,  49  R. 

8.  of  idiocy  or  insanity.*—  The 

marriage  of  a  lunatic  or  person  non  compos  is 
void.     Foster  v.  Means,  42  D.  332. 

A  marriage  contract  entered  into  with  one 
in  whom  there  are  but  rare  instances  of  any 
reasoning  powers,  and  where  the  evidence 
tends  to  show  that  such  person  has  been  in- 
duced to  marry  by  another  only  for  the  pur- 
pose of  securing  his  property,  is  null  and 
void.     lb. 

Want  of  consent  of  capable  persons  will 
invalidate  marriage,  like  all  civil  contracts. 
True  v.  Ranney,  53  D.  164. 

Marriage  will  be  invalid  if  one  of  parties 
is  so  imbecile  as  not  to  understand  the  na- 
ture and  obligation  of  the  oontract.     lb. 

A  lunatic  on  regaining  his  reason  may 
affirm  a  marriage  celebrated  while  he  was 
insane,  and  no  new  solemnisation  is  neces- 
sary.    Cole  v.  Cole,  70  D.  275. 

*  See  note  on  marriage  of  lunatics,  idiots,  etc., 
44  D.  56-57. 


Civil  disabilities  as  regards  marriage,  aris* 
ing  from  want  of  capacity  to  contract,  or 
physical  infirmity,  avoid  the  marriage  ipso 
facto,  without  the  action  of  a  court.  Hani' 
mm  v.  State,  85  D.  658. 

0.  of  prior  marriage,  divorce. 

ate.* — An  agreement  to  live  as  husband 
and  wife  may  be  inferred  so  as  to  consti- 
tute a  valid  marriage,  where  parties  to 
whose  marriage  there  was  the  impediment  of 
a  pre-existing  marriage  of  one  of  them,  con- 
tinue to  live  together  as  husband  and 
wife  after  such  impediment  is  known  to 
have  been  removed.  North  v.  North,  43  D. 
778. 

A  second  marriage  consummated  in  Mis- 
sissippi is  binding  in  Louisiana,  although  the 
first  marriage  was  void  by  the  law  of  Missis- 
sippi, the  husband  having  at  that  time  a 
wife  living,  but  from  whom,  before  the 
second  marriage,  he  had  been  divorced. 
Spears  v.  Shropshire,  66  D.  206. 

A  marriage  by  a  wife  having  a  former 
husband  living  is  not  void  under  the  Massa- 
chusetts statute,  if  at  the  time  of  marriage 
the  former  husband  had,  for  a  period  of 
more  than  seven  years,  entirely  deserted 
her,  and  had  concealed  his  residence  from 
her,  and  she  believed  him  to  have  long  been 
dead.     Hiram  v.  Pierce,  71  D.  555. 

A  marriage  contracted  by  a  person  from 
whom  a  divorce  had  been  granted  a  vinculo* 
on  the  ground  of  adultery,  is  unlawful  and 
void,  the  innocent  party  in  such  suit  being 
still  alive.  West  Cambridge  v.  Lexington,  11 
D.  231. 

Where  the  husband,  having  a  legal  set- 
tlement in  Massachusetts,  after  snob  a 
divorce,  removed  to  another  state,  and 
married,  his  former  wife  being  still  alive,  as 
such  marriage  was  permitted  in  that  state, 
the  children  are  legitimate,  and  have  their 
father's  settlement.     lb. 

A  guilty  husband  from  whom  a  wife  hat 
obtained  a  divorce  is  prohibited  from  mar- 
rying again  during  the  life  of  the  latter;  bat 
the  statute  does  not  declare  a  marriage  in 
violation  of  its  provisions  void.  The  issue 
of  such  second  marriage  are  not  illegitimate. 
Even  if  this  marriage  was  void,  the  issue 
would  not  be  bastardized  if  no  criminal 
prosecution  was  instituted  against  the  of- 
fending parent  in  his  lifetime.  Park  v.  Bar- 
ron, 65  D.  641. 

When,  by  general  statutes,  the  guilty 
divorced  party  is  prohibited  from  marrying 
again  without  leave  of  court,  and  he  mar- 
ries again  without  such  leave,  believing  he 
has  a  right  so  to  do,  the  subsequent  mar- 
riage is  invalid.  A  special  act  of  the  legis- 
lature, declaring;  the  two  persons  so  married 
"to  be  husband  and  wife  to  all  legal  intents 
and  purposes,"  is  unconstitutionaL  Whits 
v.  White,  7  R.  526. 

*  Prior  marriage   undissolved, 
notes,  44  D.  64,  56;  46  D.  190-134. 
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A  party  prohibited  by  a  decree  of  divoroe, 
rendered  in  New  York,  from  remarrying 
during  the  other  party's  life,  went  into  an- 
other state  for  the  purpose  of  evading  the 
decree,  and  there  married  a  resident  of  New 
York,  during  the  life  of  the  other  party. 
Held,  a  valid  marriage,  and  the  prohibited 
party  may  maintain  an  action  of  absolute 
divorce  for  the  adultery  of  the  other  party 
to  tho  second  marriage.  Thorp  v.  Thorp, 
43  R.  189. 

10.  Necessity  of  solemnisation.— 
An  actual  marriage  may  be  ordinarily. in- 
ferred from  cohabitation,  acknowledgment 
of  the  parties,  etc,  and  no  formal  solemni- 
sation of  the  marriage  is  requisite.  A  con- 
tract of  marriage  made  fer  verba  de  frmsenU 
is  as  valid  as  if  made  in  fade  eccleskk  Fenton 
▼.  Reed,  4  D.  844, 

Solemnisation  in  the  face  of  the  church,  or 
by  a  clergyman,  is  the  most  correot  if  not  the 
only  legal  mode  of  contracting  marriage  in 
Maryland.     FomshUl  v.  Murray,  18  D.  344. 

Proof  of  actual  marriage  is  indispensable 
only  in  cases  of  criminal  conversation  and 
prosecutions  for  polygamy.  Snted  v.  Swing, 
22  D.  41. 

No  formalities  are  necessary  to  constitute 
a  marriage,  although  a  statute  subjects  to 
penalties  for  marrying  without  license;  and 
where  there  is  evidence  of  an  agreement  of 
marriage,  and  of  marital  cohabitation  after 
the  removal  of  all  impediments,  the  pre- 
sumption of  marriage  will  not  be  overcome 
by  the  statement  of  one  of  the  parties  that 
there  was  no  marriage.  Teter  v.  Teter,  61 
R.  742. 

11.  Validity  of  ceremonial  mar- 
riage.*— Where  a  statute  authorizes  or- 
dained ministers  of  the  gospel  to  solemnise 
marriages,  and  forbids  unauthorised  persons 
from  performing  such  ceremonies  under  a 
penalty,  a  marriage  solemnized  by  one  act- 
ing as  a  minister,  out  not  duly  ordained  or 
settled  over  any  society,  is  valid,  unless 
made  invalid  by  the  statute,  although  such 
minister  may  be  liable  to  the  penalty.  Lon- 
donderry v.  Chester,  9  D.  61. 

Under  such  a  statute,  a  person  who  has 
been  once  ordained  as  a  minister  is  author- 
ized to  perform  the  marriage  ceremony, 
though  he  may  not,  at  the  time,  be  settled 
over  any  particular  society.     lb. 

Under  a  statute  authorizing  stated  and 
ordained  ministers  to  solemnise  marriages 
within  the  town,  parish,  or  district  in  which 
they  reside,  where  either  of  the  parties  also 
reeides  there,  a  marriage  solemnized  by  a 
minister  ordained  ever  an  unincorporated 
religious  society  composed  of  members  from 
different  towns,  the  ceremony  being  per- 
formed at  the  minister's  house,  but  neither 
of  the  parties  being  a  resident  of  that  town, 
is  woid.     Ligonkt  v.  Swoon,  11  D.  46. 

*  Marriage  solemnised  oat  of  the  state,  valld- 
tty  ofi  see  note,  18  R.  £01, 022. 
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A  statute  legalizing  marriages  solemnised 
by  unauthorised  persons  who  erroneously 
supposed  themselves  to  have  authority  there- 
for will  not  cure  the  invalidity  of  a  mar- 
riage solemnised  by  such  a  person  between 
parties,  neither  of  whom  resided  in  his  town, 
contrarV  to  the  laws  then  in  force.    lb. 

Proof  that  a  marriage  was  performed  by 
an  officiating  priest,  and  that  it  was  under- 
stood by  the  parties  to  be  the  marriage  cere- 
mony, according  to  the  customs  of  a  foreign 
country,  is  presumptive  evidence  of  mar- 
riage,   8taU  v.  Kean,  84  D.  162. 

fivery  ordained  minister  residing  in  the 
state  may  solemnise  marriages  after  hav- 
ing recorded  the  credentials  of  his  ordina- 
tion. Such  recording  will  be  presumed,  until 
the  contrary  appears.    lb. 

A  marriage  celebrated  by  a  Justice  of 
peace  without  consent  of  the  parties  is  void, 
and  cannot  change  the  settlement  of  the 
woman.    MounthoUy  v.  Andover,  34  D.  685. 

A  void  marriage  may  be  impeached  in  all 
cases  where  it  comes  in  controversy  collater- 
ally, between  those  not  parties  to  the  eon- 
tract,    lb* 

A  marriage  solemnized  by  a  person  hold- 
ing the  offices  of  justice  of  the  peace  and 
judge  of  a  munieipal  court  is  legal,  and 
where  the  certificate  is  silent  as  to  the  ca- 
pacity in  which  he  acted  in  performing  the 
ceremony,  the  law  will  assume  that  he 
acted  in  the  capacity  in  which  he  might 
lawfully  perform  it.  Jones  v.  Jones,  36  D. 
723. 

Evidence  of  circumstances  showing  a 
father's  previous  assent  to  the  marriage  of 
his  minor  son  is  admissible  in  an  action 
brought  by  the  father  against  the  justice 
who  solemnised  the  marriage  for  the  statu- 
tory penalty,  but  not  evidence  of  subsequent 
conduct  showing  that  the  father  was  pleased 
with  the  marriage.  Carskadden  v.  Poorman, 
36  D.  145. 

A  marriage  solemnized  by  a  minister  of 
the  gospel  or  a  magistrate,  without  a  li- 
cense, though  he  may  subject  himself  to  a 
penalty,  is,  notwithstanding,  good  to  every 
intent  and  purpose.  State  v.  Bobbins,  44  D. 
64. 

Proof  that  a  person  is  an  acting  justice  of 
the  peace,  without  showing  his  commission 
from  the  governor,  is  a  sufficient  proof  of 
his  authority  to  solemnize  a  marriage.    lb. 

The  statutes  of  Massachusetts  provide, 
except  in  the  case  of  Friends,  or  Quakers, 
that  magistrates  or  ministers  may  celebrate 
marriages,  and  also  provide  that  marriages 
thus  celebrated  shall  be  valid  although  tae 
magistrate  or  minister  shall  have  ezoeeded 
his  authority  or  jurisdictions  and  do  not 
enact  that  marriages  not  thus  celebrated 
shall  not  be  valid.  Held,  that  a  ceremony 
of  marriage  performed  in  good  faith  by  a 
man  and  a  woman  at  a  public  religious 
meeting,  no  third  person  participating,  and 
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no  magistrate  nor  clergyman,  nor  any  per- 
son supposed  to  be  such,  being  present,  and 
neither  party  being  a  Friend,  or  Quaker,  is 
not  a  valid  marriage  nnder  the  law  of 
Massachusetts,  but  the  oohabitation  of  the 
parties  thereunder  is  not  "lewd  and  las- 
civious,w  within  the  statute.  Cam,  v.  if  Ma- 
son, 34  R.  411. 
12.    When     mutual    consent    ez- 

Sreaeed  in  verba  do  prasaenti  is  nuf- 
cient.  —  Solemnization  of  a  marriage  is 
not  necessary  to  its  validity,  unless  made  so 
by  statute;  and  a  marriage  per  verba  de  pro> 
senti,  if  properly  attested,  is  good.  London- 
derry v.  Chester,  9  D.  61. 

An  agreement  to  marry  per  verba  de  pro* 
senti,  followed  by  oohabitation  for  several 
years,  will  bo  deemed  a  valid  marriage, 
thongh  not  solemnised  according  to  the  laws 
of  the  place  where  the  contract  is  made. 
Newbury  v.  Brunswick,  19  D.  703;  Dyer  v. 
Braunock,  27  R.  809. 

A  marriage  evidenced  by  words  la  vrm- 
senti,  like  other  civil  contracts,  should  be 
proved  either  by  signature  of  the  parties,  or 
Dy  witnesses  who  were  present  when  it  was 
made.    Com.  v.  Stump,  91  D.  198. 

Defendant  and  M.  lived  together  as  hus- 
band and  wife  for  nearly  forty  years;  they 
addressed  each  other  as  husband  and  wife; 
she  bore  his  name;  land  was  conveyed  to 
her  »as  his  wife;  and  she  made  a  will  de- 
scribing herself  as  his  wife.  In  an  action 
by  a  devisee  of  M.  to  recover  possession  of 
premises  claimed  by  defendant  as  tenant  by 
curtesy,  defendant  testified,  "By  mutual 
consent,  we  lived  as  man  and  wife";  and 
again,  "The  marriage  ceremony  was  never 
performed  only  by  mutual  consent";  "I 
promised  to  marry  her.H  Held,  that  these 
facts  were  evidence  of  a  valid  marriage,  not 
only  as  to  third  persons,  but  as  between  M. 
and  defendant.  Richard  v.  Brehm,  13  R. 
733. 

18.  Promise  to  marry  in  future  not 
sufficient,  even  though  followed  by  oo- 
habitation. * — Promises  to  marry  in  future, 
although  followed  by  cohabitation,  do  not 
constitute  marriage  in  such  sense  as  to  ren- 
der issue  legitimate.  Cheney  v.  Arnold,  69 
D.  009;  Peck  v.  Peck  34  R.  702. 

Cohabitation,  originally  illicit,  is  presumed 
so  to  continue,  unless  a  subsequent  actual 
contract  of  marriage  is  proved.     William*  v. 
Williams,  32  R.  722. 

14.  Effect  of  law  of  place.  —The  con- 
tract of  marriage  is  of  universal  obligation, 
and  a  marriage  valid  by  the  law  of  the  place 
where  it  is  entered  into  is  binding  every- 
where. Harding  v.  Alden,  23  D.  549;  For*, 
ekill  v.  Murray,  18  D.  344;  Hiram  v.  Pierce, 
71  D.  665;  Johnson  v.  Johnson,  77  D.  598. 
So  where  the  parties  went  to  another  state 
for  the  purpose  of  evading  the  laws  of  their 

•  As  to  marriage  contracts  per  verba  de  future, 
sallowed  by  cohabitation,  see  note,  69  D.  616-61* 


own  country,  which  prohibited  such  a  mar- 
riage, and  after  their  marriage,  returned  to 
their  own  state,  the  marriage  was  held  valid. 
Medwaw  v.  Needham,  8  D.  131.  But  this 
rule  holds  only  when  not  opposed  to  the  re- 
ligion, morality,  or  municipal  institutions  of 
the  country  in  which  it  is  sought  to  be  ap- 
plied. True  v.  Ranney,  53  D.  164.  Thus 
this  principle  will  not  be  extended  to  legalise 
incestuous  marriages  so  contracted.  Jiedway 
v.  Needham,  8  D.  131. 

A  marriage  valid  by  the  law  of  the  place 
where  oelebrated  is  valid  everywhere,  and  if 
invalid  there,  is  invalid  everywhere;  but  to 
the  latter  part  of  this  rule  there  are  excep- 
tions, as  in  certain  cases  where  marriages 
between  citizens  of  one  country,  while  in  an- 
other, may  be  celebrated  according  to  the 
laws  of  their  own  country.  PkUtipo  v.  Orega, 
36  D.  168. 

Marriage  is  regulated  by  the  fas  loef 
traetus,  like  every  other  contract;  but  a 
riage  valid  by  the  law  of  the  place 
consummated  is  not  necessarily  valid  every- 
where else.    Sneed  v.  Swing,  22  D.  4L 

Where  parties  who  had  their  domicile  in 
New  Orleans  ran  away  and  married  in  Nat- 
chez, —  held,    that    their   conjugal    rights 

of  the 


should  be  determined  by  the  law 
domicile.    Le  Breton  v.  Nouchet,  5  D.  716. 

A  marriage  solemnised  in  another 
according  to  the  laws  of  North  Carolina  is 
valid  in  the  latter  state.  Sta4e  v.  Patterson, 
38  D.  699. 

The  lex  lod  contractus  will  not  prevail,  if 
recognising  as  valid  a  marriage  entered  into 
by  an  imbecile.     True  v.  Ranney,  53  IX  164. 

Validity  of  marriage  between  Indiana  ia  to 
be  tested  by  law  of  state  in  which  it  is  con- 
tracted, and  not  by  the  customs  of  the  tribe, 
which  had  removed  beyond  the  limits  of  the 
state,     Roche  v.  Washington,  81  D.  376. 

16.  Proof  of  marriage,  generally.* 
—  1.  In  general  —  Marriage  may  be  proved 
by  any  evidence  which,  from  its  nature*  does 
not  presuppose  the  existence  of  better  evi- 
dence within  the  power  of  the  party  produ- 
cing it     Holmes  v.  Holmee,  26  D.  482. 

Parol  evidence  of  the  laws  and  customs  of 
another  state  regarding  the  manner  of  cele- 
brating marriages,  ana  the  legal  preammp- 
tions  there  adopted  by  the  courts,  seising 
from  cohabitation  in  support  of  the  existence 
of  a  marriage,  may  be  received.  Taylor  v. 
Bwett,  22  D.  156. 

Marriage  in  a  foreign  state  may  be  preyed 
by  the  testimony  of  any  person  who  was 
present  at  the  oeremony,  provided  it  ia  also 
shown  to  have  been  valid  according  to  the 
laws  of  the  oountry  in  which  it 
brated.    State  v.  Ream  34  D.  102. 

Proof  of  marriage  in  fact  is  in  com 

*  Evidence  of  marriage,  what  suffldens* 
ally,  see  note,  67  R.  461-481  a     . 

Evidence  of  marriage  in  criminal 
note,46D.  U6-U7. 
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tinction  to  proof    inferable    from    circum- 
stances.    State  v.  Bodgskins,  36  D.  742. 

A  certified  copy  of  a  marriage  certificate 
from  the  records  of  Ralls  County,  Missouri, 
is  not  evidence  in  Texas  to  establish  a 
former  marriage  in  Missouri,  to  the  exclusion 
of  a  subsequent  one  performed  according  to 
the  rites  and  formalities  of  Texas,  without 
proof  that  such  copy  would  be  sufficient  to 
establish  a  marriage  by  the  laws  of  Missouri 
Smith  v.  Smith,  46  D.  121. 

Circumstantial  proof  of  a  marriage  is  valid 
in  a  civil  action,  as  against  a  subsequent  cere- 
monial marriage.  Camden  v.  Belgrade,  46 
R.364. 

A  formal  marriage  being  proved,  evidence 
that  the  cohabitation  was  reputed  to  be  un- 
lawful is  incompetent.  Northrop  v.  Knowles, 
52  R.  613. 

2.  Presumptions,  and  presumptive  evidence.* 
—  Proof  of  facts  from  which  legal  marriage 
may  be  reasonably  inferred  is  sufficient  evi- 
dence of  marriage  to  establish  legitimacy  of 
a  child  of  the  marriage.  Pratt  v.  Pierce,  08 
D.758. 

A  presumption  that  a  marriage  performed 
by  an  ordained  minister  was  legally  per- 
formed exists,  where  there  is  no  proof  that  it 
was  not  legally  performed;  and  a  marriage 
in  one  town  by  the  ordained  minister  of 
another  town  is  valid  in  the  absence  of  proof 
that  neither  of  the  parties  was  a  resident  of 
the  latter  town,  and  that  there  was  an  or* 
dained  minister  in  the  town  where  the  cere- 
mony was  performed.    lb. 

Where  ceremonies  of  marriage  in  a  foreign 
country,  with  cohabitation  following  it,  are 
shown,  it  is  presumptively  a  valid  marriage, 
and  it  is  not  necessary  to  prove  the  foreign 
law  of  marriage.  Butehins  v.  KimmeU,  18  R. 
164. 

A  husband  and  wife  separated,  and  after- 
ward the  husband  lived  and  cohabited  with 
another  woman,  whom  he  claimed  to  be  and 
was  reputed  to  be  his  wife.  Nine  years 
after;  the  wife,  with  knowledge  of  the 
fact,  married  again,  and  lived  with  the  sec- 
ond husband  until  his  death.  In  a  proceed- 
ing for  dower  out  of  the  estate  of  the  second 
husband, — held,  that  it  was  a  presumption 
of  law,—  1.  That  the  first  marriage  had  been 
dissolved  by  a  legal  divorce  before  the  second 
marriage;  or  2.  If  the  second  marriage  was 
originally  void,  that  a  subsequent  marriage 
had  taken  place  after  the  legal  impediment 
was  removed.  Blanchard  v.  Lambert,  22  R. 
245. 

To  establish  a  marriage,  facts  were  shown, 
part  occurring  in  England,  part  in  France, 
and  part  on  a  Teasel  crossing  from  England 
to  France.  Those  occurring  in  England  did 
not  establish  a  marriage,  according  to  the 
law  of  England.  The  nationality  of  the  res- 
eel  or  the  marriage  law  of  France  was  not 

*  rretumption  of  marriage*  when  exists,  see 
note,  67  K.  451-468. 


Reports, 


Tolunel. 


shown.  The  facts  shown  being  otherwise 
sufficient  to  establish  a  marriage  under  New 
York  law,  —  held,  that  the  nationality  of  the 
▼easel  would  not  be  presumed  to  be  of  a 
counter  having  different  marriage  laws  from 
New  York,  nor  would  the  marriage  laws  of 
France  be  presumed  different  from  those 
laws.    Bynes  v.  AteDermoU,  87  R.  538. 

U.,  a  native-born  citicen  of  the  United 
8tates,  went  to  England  in  the  spring  of 
1871,  and  there,  prior  to  May,  1871,  com- 
menced an  illicit  intercourse  with  a  woman, 
an  English  subject.  In  May,  1871,  he  gave 
her  a  ring,  saying  that  if  she  would  wear  the 
ring  and  be  true  to  him  he  would  consider 
her  his  wife  as  much  as  if  they  had  been 
married  in  church,  and  she  accepted  the  ring 
on  those  conditions,  and  from  that  time  un- 
til his  death  he  openly  lived  and  cohabited 
with  her  in  England,  in  the  apparent  rela- 
tion of  husband  and  wife,  until  his  death,  in 
1874k  introducing  her  in  society  as  his  wife, 
and  having  children  by  her.  In  June,  1871, 
he  took  her  temporarily  to  Paris,  and  there 
introduced  her  as  his  wife,  and  there  cohab- 
ited with  her.  On  the  foregoing  facts,  in 
the  absence  of  proof  of  a  marriage  in  King- 
land  according  to  the  local  law,  and  of  the 
marriage  law  of  France,  —  held,  1.  That  the 
illicit  origin  of  the  intercourse  in  England 
rebutted  the  presumption  of  marriage  which 
would  otherwise  have  arisen  from  the  co- 
habitation and  its  circumstances;  but  2. 
That  the  jury  were  warranted  in  finding  that 
there  was  the  requisite  consent  in  Paris  to 
establish  a  valid  marriage  according  to  New 
York  law,  and  that  the  children  of  such 
marriage  were  entitled  to  inherit  their 
father's  real  estate  in  New  York.  Bynes  v. 
McDermoU,  43  R.  677. 

16.  by  reputation,  cohabita- 
tion, ate.  —  Cohabitation,  reputation,  and 
the  fact  that  the  parties  have  represented 
themselves  as  husband  and  wife,  are  gen- 
erally sufficient  evidence  of  %  marriage;  the 
only  exceptions  are  in  Drosecutionsfor  bigamy 
and  actions  of  criminal  conversation.  Form- 
hill  v.  Murray,  18  D.  344;  Taylor  v.  Swett,  22 
D.  156;  Arthur  v.  Broadnax,  37  D.  707;  Clubr 
v.  Drake,  74  D.  406.  8uch  evidence  may  bt 
rebutted,  but  is  conclusive  if  not  rebutted, 
and  this  is  a  question  for  the  jury.  Allen  v. 
Ball,  10  D.  578. 

Cohabitation  as  man  and  wife  is  presump- 
tive evidence  of  the  existence  of  the  mar- 
riage relation.  Bolmes  v.  Bobnes,  26  D. 
482;  Sneed  v.  Swing,  22  D.  41;  Stevenson  v. 
McReary,  51  D.  102.  The  presumption  is 
rebutted  by  the  fact  of  a  subsequent  perma- 
nent separation  without  any  apparent  cause, 
and  the  marriage,  in  solemn  form,  of  one  of 
the  parties,  which  took  place  shortly  after 
the  separation.  Weather/ordr.  Weathtrford, 
56  D.  206;  Jones  v.  Jones,  30  R.  466. 

Cohabitation  known  to  be  adulterous  In 
its  origin,  a  wife  being  then  alive,  gives  no 


MARRIAGE  AND  DIVORCE,  I,  1,  % 
to  Note*  in  American  Decision*  and  American  Reports* 


8260 
Wot 

rights  to  the  guilty  parties  against  third 
persons;  nor  does  the  continuance  of  such 
cohabitation  after  the  death  of  the  wife  af- 
ford legal  presumption  of  a  subsequent  mar- 
riage. Cram  v.  Bumham,  17  D.  218;  Appeal 
if  Reading  Fire  Ins.  etc  Co.,  57  R.  44a 

Reputation  may  be  sufficient  to  prove 
former  marriage  and  consequent  illegiti- 
macy.   8need  v.  Swing,  22  D.  41. 

Although  cohabitation  and  repute  may 
establish  a  marriage  in  countries  governed 
by  the  common  law,  yet  it  will  not  be  ad- 
mitted in  the  courts  of  Texas  to  annul  a 
subsequent  marriage  celebrated  there  while 
Texas  was  a  part  of  Mexico,  and  with  all 
the  solemnities  then  required  by  the  law. 
8mith  v.  Smith,  46  D.  121. 

Proof  of  both  reputation  and  cohabitation 
are  sufficient  evidence  upon  which  to  pre- 
sume marriage,  but  proof  of  either  alone 
is  not  sufficient.  Com.  v.  Stump,  01  D. 
198. 

Evidence  by  a  witness  of  reputation  of 
marriage  is  admissible  so  long  as  it  appears 
to  be  a  general  reputation;  but  as  soon  as  it 
appears,  on  cross-examination  or  otherwise, 
that  the  witness  is  speaking  from  informa- 
tion given  him  by  some  individual,  even  of 
the  existence  of  a  general  reputation,  such 
evidence  is  merely  hearsay,  and  as  such  is 
inadmissible.     Boone  v.  PurneU,  92  D.  713. 

General  reputation  in  regard  to  marriage 
may  be  proved  by  the  testimony  of  a  witness 
speaking  from  his  own  knowledge  of  the  ex- 
istence of  such  general  reputation,  except  in 
cases  of  adultery  or  bigamy,  in  which 
strict  proof  is  required.  And  such  evidence 
Is  also  admissible  in  disproof  of  marriage. 
It  is  admissible  as  a  fact  to  show  whether  or 
not  a  marriage  exists.    lb. 

Continuous  matrimonial  intercourse  for 
thirty-four  years  was  shown  between  a  man 
and  a  woman  under  an  assumed  name.  The 
man  also  lived  as  a  bachelor,  in  another  lo- 
cality, among  his  relatives  and  friends,  who 
did  not  know  of  the  cohabitation.  Held,  1. 
That  evidence  that  he  was  reputed  to  be  a 
bachelor  was  incompetent;  2.  That  a  letter 
written  by  the  man,  and  signed  by  the 
woman,  in  the  assumed  matrimonial  name, 
expressed  in  the  plural  sense,  and  congratu- 
lating his  nephew  on  his  marriage,  was 
competent  to  prove  the  marriage.  Badger 
r.  Badger,  42 R.  263. 

17.  by  admissions  sad  decla- 
rations of  the  parties.  —  Upon  an  issue 
of  marriage  vet  non,  declarations  of  the  si* 
leged  husband,  deceased,  that  he  was  never 
married  to  alleged  wife,  are  admissible  to 
disprove  the  alleged  marriage,  and  likewise 
his  will,  containing  declarations  to  the  same 
effect.    Crau/urd  v.  Blackburn,  77  D.  323. 

Upon  the  question  of  marriage  vel  sen, 
declarations  of  parties  themselves,   if  de- 
ceased, that  they  were  or  were  not  mar- 
provided  they  were  made  ante  Btem 


motam,  are  admissible  evidence  of  the  fact 

declared,    lb. 

Reputation  of  marriage  consists  of  ex- 
pressed opinion  of  persons  who  know  the 
parties,  and  not  of  the  statements  of  the 
parties  themselves.  Com,  v.  Slump,  01  D. 
108. 

Marriage  is  not  proved  by  a  declaration  of 
the  woman  that  it  was  agreed  between  her 
and  the  man  that  they  were  to  live  together 
as  husband  and  wife,  and  that  they  did  so 
live  and  cohabit  together  for  thirty-one 
years.    lb. 

Solemnisation  of  a  marriage  ceremony, 
and  the  passage,  by  desire  of  the  parties,  of 
an  act  of  the  "legislature  legitimating  the 
children,  are  strong  admissions  against  the 
prior  marriage  of  the  narties.    lb. 

A  declaration  of  the  husband,  made  in 
the  absence  of  the  wife,  concerning  the  time 
of  marriage,  is  not  admissible  to  prove  that 
fact.    lb. 

18.  Effect  of  absence  to  dissolve  mar- 
riage. — A  woman  may  lawfully  marry  again, 
where  she  is  under  no  disability,  has  been 
abandoned  by  her  former  husband,  who  has 
been  absent  from  the  state  of  his  residence 
more  than  five  years,  and  has  not,  within 
that  period,  been  heard  from.  Strode  v. 
Strode,  06  D.  211. 

Where  a  woman,  deserted  by  her  husband, 
married  another,  more  than  six  but  less  than 
seven  years  after  the  first  had  been  last  heard 
from,  the  presumption  in  favor  of  the  valid- 
ity of  the  second  marriage  outweighs  the 
presumption  of  the  continuance  of  the  first 
husband's  life.  Johneon  v.  Johnson,  55  R.  883. 

2.  Marriage  Settlements. 

19.  Their  validity  and  effect,  gener- 
ally.*— A  marriage  settlement  on  a  wife 
and  her  children  Ly  the  husband,  though 
such  children  are  illegitimate,  is  a  convey- 
ance to  purchasers  for  a  valuable  considera- 
tion, as  to  the  children  as  well  as  to  the 
wife,  and  is  not  void  as  to  creditors,  no 
fraudulent  intention  being  proved.  Couils  v. 
Oieenhow,  5  D.  472. 

A  marriage  settlement  will  not  be  set 
aside  at  the  suit  of  the  husband  and  wife,  on 
the  ground  of  the  infancy  of  the  wife  at  the 
time  the  settlement  was  entered  into,  the 
husband  having  been  a  party  thereto,  and 
no  fraud  or  imposition  being  suggested. 
Lee  v.  Stuart,  21  D.  600. 

The  husband  will  not  be  allowed  to  de- 
fraud his  creditors  by  making  an  unreason* 
able  settlement  upon  his  wife,  but  such  set- 
tlement, if  reasonable,  will  be  supported, 
Banks  v.  Brown,  30  D.  380. 

A  schedule  of  property  in  a  deed  of  mar* 
riage  settlement  is  valid,  though  written  in 
pencil,  and  not  in  ink.  McDouM  v.  Cham- 
here,  47  D.  530. __ 

*  Marriage  settlements,  validity  end 
tlon  of,  see  note,  fe  D.  t?lr*7& 
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Covenant!  or  agreement*  in  consideration 
of  marriage,  wider  the  laws  of  Mississippi, 
are  invalid,  not  only  against  creditors  bar- 
ing liens  on  the  property  affected  thereby, 
but  also  against  all  creditors  of  the  cove- 
nantor, without  limitation,  unless  the  same 
are  acknowledged,  proved,  and  recorded  in 
the  manner  provided  by  the  statute.  Young 
v.  Templeton,  50  IX  56& 

Where  a  marriage  contract  is  entered  into 
for  the  purpose  of  quieting  children  of  the 
intending  husband,  with  the  promise  on  his 
part  that  when  this  design  was  answered,  it 
should  be  canceled,  the  husband  s  taking  the 
contract  from  the  trustee,  and  with  his  wife 
declaring  at  the  time  that  it  should  be  null 
and  void,  may  be  regarded  as  equivalent  to 
a  cancellation  thereof,  and  the  fact  that  it 
was  not  actually  canceled  until  some  years 
after  is  not  material,  where  it  appears  to 
have  been  preserved  for  the  purpose  of 
avoiding  unpleasant  scenes  in  the  family. 
in  re  Gangwere,  53  D.  554. 

Actual  destruction  of  a  marriage  contract 
try  the  husband  binds  him,  and  if  ratified  by 
the  wife,  after  his  death,  it  is  binding  on  her 
also.     lb. 

20.  Requirements  of  the  statute  of 
frauds.  —  A  parol  antenuptial  agreement 
between  a  husband  and  wife  that  the  wife's 
chattels  shall  remain  hers  is  binding  at  the 
expiration  of  the  coverture;  and  if  toe  wife 
die  first,  neither  the  husband  nor  his  admin- 
istrators can  claim  the  property  against  her 
children  by  a  former  marriage,  and  the  dec- 
larations of  the  husband  before  and  during 
the  coverture  are  admissible  to  prove  such 
agreement.    Gacbcnbach  v.  Bronse,  39  D.  104. 

An  oral  antenuptial  agreement  by  a  woman, 
to  renounce  all  interest  in  her  intended  hus- 
band's estate  after  his  death,  is  void  under 
the  statute  of  frauds,  and  is  not  made  valid 
by  the  subsequent  marriage,  nor  by  her  ex- 
ecuting, after  marriage,  a  written  agreement 
to  that  effect,  purporting  to  have  been  exe- 
cuted before  marriage.  McAnnulty  v.  Mo- 
Annuity,  GQ  R.  652. 

An  oral  antenuptial  agreement  that  the 
husband  shall  not  interfere  with  the  business 
carried  on  by  the  wife,  and  shall  not  receive 
any  of  the  profits  accruing  from  it,  unless 
reduced  to  writing,  is  void  under  the  statute 
of  frauds,  so  far  as  it  was  made  in  considera- 
tion of  the  intended  marriage,  and  will  not 
support  a  post-nuptial  settlement  founded 
on  it.     Carter  v.  Smith,  60  R.  788. 

9 1 .  Sacecutionand  delivery.— Whether 
a  marriage  settlement  executed  on  Sunday 
is  legal,  not  decided,  the  court,  on  that  ques- 
tion, being  equally  divided.  In  re  Gangwere, 
63  D.  554. 

An  insolvent,  in  accordance  with  an  oral 
agreement  of  marriage,  executed  and  ac- 
knowledged a  deed  to  his  intended  wife,  and 
banded  it  to  her  before  marriage,  and  she 
banded  it  back  to  him  to  have  it  recorded, 


sad  to  take  care  of  it  for  her.  He  recorded 
and  kept  it  Held,  1.  A  valid  delivery; 
2.  A  valid  antenuptial  settlement  as  against 
creditors,  the  grantee  being  ignorant  of  the 
grantor's  insolvency.    Otis  v.  Spencer,  40  R. 

99.  Becordin*.  —  A  marriage  settle- 
ment not  recorded  is  void  in  law.  Millet 
v.  Kershaw,  83  D.  183. 

An  unrecorded  marriage  settlement  Is 
valid  against  a  creditor  having  actual  notice 
of  it  before  contracting.  Given*  v.  Branford, 
13  D.  702. 

Marriage  settlements  within  the  meaning 
of  the  registry  acts  are  such  only  as  are 
founded  on  the  consideration  of  marriage, 
and  entered  into  before  the  marriage,  or 
afterwards  in  pursuance  of  previous  articles, 
or  as  are  voluntary  conveyances  by  the  hus- 
band to  the  use  of  the  wife,  after  the  mar- 
riage.   Banks  v.  Brown,  30  D.  880. 

A  deed  of  settlement  by  a  husband,  after 
marriage,  executed  m  consideration  of  the 
wife's  renunciation  of  her  inheritance  in  her 
real  estate,  need  not  be  recorded  as  a  mar- 
riage settlement;  and  such  deed  is  valid  as 
against  his  creditors.    To. 

Where  by  the  terms  of  a  marriage  settle- 
ment the  cestui  que  trust  reserves  to  herself 
the  management  and  control  of  the  property 
in  as  full  and  ample  a  manner  as  if  she  was 
a  feme  sole,  she  cannot  excuse  her  neglect  to 
have  the  settlement  registered,  upon  the 
ground  that  she  is  a /em*  covert,  for,  as  to  the 
property,  she  is  *>feme  sole  to  all  intents  and 
purposes.     Boston  v.  Cummins,  60  D.  717. 

The  Georgia  act  of  1847  requiring  mar- 
riage settlements  executed  before  its  passage 
to  be  recorded  within  twelve  months  is  rea- 
sonable and  liberal,  and  is  constitutional.  lb. 

A  statute  requiring  the  recording  of  mar- 
riage settlements  is  for  the  benefit  of  creditors 
and  bona  fide  purchasers.  Beinhart  v.  Miller, 
68  D.  50& 

An  unrecorded  marriage  settlement  is 
good  between  the  parties,  and  is  admissible 
m  evidence  if  the  execution  is  proved.    lb. 

An  antenuntial  contract  entered  into  be* 
tween  a  husband  whose  domicile  was  in 
North  Carolina,  and  a  wife  whose  domicile 
was  in  New  York,  and  which  was  duly  regis- 
tered in  New  York,  but  not  in  North  Caro- 
lina,—  held,  good  against  the  creditors  ot 
the  husband,  although  the  property  was  re- 
moved to  North  Carolina,  and  changed  from 
what  it  originally  was  when  the  contract 
was  signed.     Hicks  v.  Skinner,  17  R.  16. 

28.  Law  of  placo.-—  1.  General  rules.  — 
A  marriage  settlement  valid  under  the 
laws  of  the  state  or  country  where  the  same 
is  executed,  and  where  the  property  affected 
thereby  is  situated,  and  the  parties  resided, 
is  not  affected  by  the  removal  of  the  parties 
thereto  to  another  state  or  country.  Young 
v.  Templeton,  50  D.  563;  subject  to  the  limi- 
tations and  restrictions  which  apply  to  other 
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eases  of  contracts,  that  they  are  not  in  con- 
travention of  the  laws  or  policy  of  the  coun- 
try where  they  are  sought  to  be  enforced,  or 
with  the  rights  of  its  own  citizens  who  con- 
tract with  such  parties,  with  regard  to  notice 
of  their  marriage  contract.  Caitro  v.  lilies, 
73  D.  277. 

A  -foreign  antenuptial  contract,  ralid 
where  made,  and  by  which  the  husband 
agreed,  for  a  valuable  consideration,  that  all 
the  property  of  the  intended  wife  then  owned 
by  her,  as  well  as  that  which  they  might 
mutually  acquire  during  marriage,  should  be 
absolutely  hers,  is  not  inharmonious  with 
the  policy  of  our  laws,  and  will  be  enforced 
in  this  country.  Scheferling  ▼.  Huffman,  62 
D.  281. 

An  express  nuptial  contract  governs  prop- 
erty rights  of  married  persons,  in  movable 
property  everywhere;  but  as  to  immovable 
property  in  a  foreign  territory,  it  will  at 
most  confer  only  a  right  of  action,  to  be  en- 
forced according  to  the  jurisprudence  rd  site. 
But  where  there  is  a  change  of  domicile,  the 
law  of  the  actual  domicile  will  govern  as  to 
all  future  acquisitions  of  movable  property, 
and  as  to  all  immovable  property,  the  law 
rei  rite.  Caitro  v.  IUks,  73  D.  277;  Fuss  v. 
Fuss,  1 R.  180. 

Where  there  is  an  express  nuutial  eon- 
tract,  that  governs  as  to  all  acquisitions  and 
gains  of  property  made  by  the  parties  where 
they  were  married  and  continue  to  reside. 
Where  there  is  nosuoh  contract,  the  custom- 
ary law  of  the  matrimonial  domicile  governs 
in  like  manner.  But  in  both  cases  all  acqui- 
sitions and  gains  made  after  a  change  of 
domicile  are  governed  by  the  law  of  the 
actual  domicile.     Castro  v.  lilies,  73  D.  277. 

Where  there  has  been  change  of  domicile 
after  making  of  express  nuptial  contract,  the 
law  of  the  after-acquired  domicile  will  gov- 
ern as  to  all  after-acquired  property;  unless 
where  the  contract  was  made  with  reference 
to  that  law,  or  in  view  of  a  change  of  domi- 
cile, and  it  was  the  intention  of  the  parties 
that  the  contract  should  govern  wherever 
they  should  reside.    lb. 

Whatever  may  be  the  property  rights  of 
parties  to  a  nuptial  contract  entered  into  in 
a  foreign  country,  as  between  themselves 
their  contract  cannot  have  the  effect  to  gov- 
ern their  rights  in  their  real  property  ac- 
quired and  situated  in  Texas,  to  the  prejudice 
of  the  rights  of  her  citizens  who  have  con- 
tracted on  the  faith  of  the  property,  and 
without  notice  of  a  contract  giving  it  a  dif- 
ferent status  from  that  of  other  parties,  or 
establishing  a  rule  for  its  government  variant 
from  the  law  of  the  land.     lb. 

The  lex  loci  contractus  may,  by  positive 
stipulation  in  a  marriage  settlement,  be  made 
the  rule  for  determining  the  parties  who 
shall  take,  as  heirs  or  distributees,  personalty 
settled  to  the  separate  use  of  the  wife,  upon 
her  failure  to  dispose  of  it  by  will  or  other- 
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wise,  as  well  as  to  govern  the  construction 
of  the  contract  in  all  other  respects,  and  es- 
pecially in  respect  to  its  control  in  the  parti- 
tion and  disposal  of  property  acquired  after 
a  change  of  the  domicile  from  that  of  the 
marriage.    McLeod  v.  Board,  94  D.  301. 

An  averment  by  a  sister  of  a  deceased 
wife,  suing  in  Texas  for  property  settled 
upon  decedent  by  a  marriage  settlement 
made  in  South  Carolina,  that  she  is  the  sols 
heir  by  the  laws  of  South  Carolina,  will  not 
bar  her  recovery,  since  she  is  also  an  heir  by 
the  laws  of  Texas.    lb. 

2.  Illustrations.  —  Where  a  contract  of 
marriage  was  entered  into  in  Paris,  between 
French  citizens,  and  it  was  provided  in  the 
contract  that  there  should  be  a  community 
of  property  between  the  parties,  with  certain 
reservations,  and  that  in  case  of  the  death  of 
either  without  lawful  issue,  all  the  property 
of  the  one  so  dying,  should  go  to  the  survi- 
vor, and  the  husband  afterwards  abandoned 
his  wife  and  died  in  New  York,  without 
lawful  issue,  and  possessed  of  a  large  per- 
sonal estate,  —  field,  that  such  estate,  under 
the  French  law,  went  to  the  wife,  to  the 
exclusion  of  the  husband's  relations.  De- 
couche  v.  Savetier,  8  D.  47a 

A  marriage  contract  referred  to  the  laws 
of  the  country  where  the  parties  were  mar- 
ried, and  declared  that  the  propertv  rights 
of  the  parties  should  be  governed  by  such 
laws,  ft  made  no  provision  with  regard  to 
after-acquired  property,  nor  did  it  refer  tb  a 
change  of  residence.  Held,  that  the  infer* 
enoe  would  be  that  the  parties  did  not  con- 
template a  change  of  domicile,  nor  contract 
with  reference  thereto,  and  that  while  the 
contract  would  govern  their  after-acquired 
property  in  the  country  where  they  were 
married,  it  would  have  no  influence  beyond 
the  jurisdictional  limits  of  the  laws  of  that 
country.    Castro  v.  lilies,  73  D.  277. 

An  antenuptial  contract  made  between 
parties  residing  in  Switzerland,  where  they 
intended  to  remain,  provided  that  the  wife 
should  have  half  the  property  acquired  dur- 
ring  the  marriage.  Afterward  the  parties 
moved  to  Illinois,  where  the  husband  acquired 
real  property  and  the  wife  died.  Held,  that 
the  real  estate  was  not  subject  to  the  con* 
tract,  and  that  the  wife's  heirs  could  claim 
nothing  thereunder.  Bests  v.  Pellockoux,  .24 
R.242. 

An  antenuptial  contract  was  made  in 
Mississippi  by  a  female  minor,  with  her 
intended  husband.  The  contract  was  to  be 
carried  out  in  Louisiana,  where  the  husband 
and  wife  resided  after  marriage.  Held,  that 
the  capacity  of  the  parties,  as  well  as  the 
form  of  the  contract,  must  be  governed  by 
the  laws  of  Mississippi,  while  its  effect  must 
be  governed  by  those  of  Louisiana.  Succession 
of  Wilder,  2  R.  721. 

To  ascertain  whether  such  a  contract  It 
for  the  benefit  of  the  minor,  so  as  to 
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mine  whether  it  is  void  or  voidable,  the  lex 
lod  contractu*  alone  must  be  considered.     /6. 

24.  How  construed. — Marriage  articles 
are  to  be  taken  only  as  the  heads  or  minutes 
of  an  agreement  entered  into  between  the 
parties,  upon  a  valuable  consideration,  and 
being  in  their  nature  executory,  ought  to  be 
construed  and  molded  in  equity,  according 
to  the  intention  of  the  parties.  7*066  v. 
Archer,  3  D.  657. 

The  intention  of  the  parties  in  marriage 
articles  should  be  collected  from  the  nature 
of  the  agreement,  the  language  and  context, 
the  usage  in  such  cases,  and  the  legal  rights 
of  the  parties,  as  they  existed  before  and 
would  have  existed  after  the  marriage  if  no 
agreement  had  been  made;  parol  evidence 
cannot  be  resorted  to  unless  there  be  some 
latent  ambiguity,  or  unless  there  is  some 
omission  through  fraud  or  accident     lb. 

The  husband  should  not  be  deprived  of 
any  of  his  legal  rights,  except  such  as  he 
must  be  understood  and  intended  to  have 
given  up;  and  the  same  construction  ought 
to  be  made  in  relation  to  the  wife's  legal 
rights,  either  accruing  on  the  marriage,  or 
existing  antecedent  thereto,  and  independent 
of  it     76. 

It  having  been  agreed  by  marriage  articles 
that  all  the  estate,  real  and  personal,  of  the 
wife  should  remain  in  her  right  and  posses- 
sion during  the  marriage,  and  the  profits 
only  to  go  to  the  support  of  the  husband  and 
wife,  ana  issue,  if  any;  and  further,  that  the 
husband  would  never  sail  or  dispose  of  any 
part  of  the  estate,  but  that  it  should  always 
he  held  as  an  inviolable  fund  for  their  sup- 
port and  that  of  their  issue,  the  first  clause 
was  construed  as  containing  a  declaration  of 
the  uses  of  the  estate  during  the  coverture 
only,  and  the  second,  as  declaring  the  uses 
afterwards.  The  husband,  therefore,  as 
well  as  the  wife,  was  held  entitled  to  the 
benefit  of  these  uses  for  life.     lb. 

A  mere  acknowledgment  in  a  marriage 
contract,  of  the  receipt  of  money,  is  not  con* 
conclusive  on  the  husband's  creditors.  Fen* 
nessuv.  Oonsoulin,  30'D.  7*20. 

Where  a  man  on  the  eve  of  marriage 
agrees,  in  writing,  to  pay  to  his  intended  wife 
at  the  rate  of  a  certain  sum  per  week  as 
long  as  she  shall  remain  his  wife,  this  con- 
tract will  be  construed  as  providing  for  the 
payment  of  a  sum  of  money  after  the  termi- 
nation of  the  coverture;  and  commissioners 
upon  insolvent  estates,  having,  by  the  laws 
of  Connecticut,  the  powers  of  courts  of  law 
and  of  chancery,  ought  to  allow  the  claim  of 
the  widow,  made  under  such  contract. 
Brown  v.  Slater,  41  D.  136. 

In  construing  marriage  settlements,  the 
grantor's  manifest  intention  will  prevail  over 
doubts  which  might  be  raised  by  strict  gram- 
matical construction.  May  v.  May,  68  D.  431. 
A  court  of  equity  will  always  carry  the 
intention  of  a  marriage  settlement  into  effect 


when  that  intention  is  explicit  and  certain. 
McLeod  v.  Board,  94  D.  301. 

25.  Antenuptial  settlement*.* —  The 
right  of  a  husband  to  property  of  his  in- 
tended wife  may  be  relinquished  by  his 
agreement  to  that  effect,  ana  where  there  is 
an  express  contract  made  to  that  effect,  the 
wife  is  to  all  intents  %feme  $ole  in  respect  to 
her  property.     Charles  v.  Charles,  66  D.  155. 

The  rule  that  a  settlement  bona  fide  made 
before  and  in  contemplation  of  marriage  is 
good  against  the  husband  and  his  subsequent 
creditors  and  purchasers  applies  to  cases 
where  property  is  settled  on  the  intruded 
wife  by  the  intended  husband,  and  is  yet 
more  inflexible  in  cases  where  the  intended 
wife,  with  the  knowledge  of  her  intended 
husband,  secures  her  own  property  to  her 
own  use  and  that  of  her  children.  Spears  v. 
Shropshire,  66  D.  206. 

Where  one  promises  another  that  if  he 
will  marry  his  daughter  "he  will  endeavor 
to  do  her  equal  justice  with  the  rest  of  bis 
daughters,  as  fast  as  it  is  in  his  power,  with 
convenience,"  and  the  marriage  afterwards 
takes  place  with  his  consent,  the  promise  is 
sufficiently  certain  and  obligatory;  and  the 
party  so  promising  has  not  his  lifetime 
within  which  to  perform;  but  in  a  reason- 
able time  after  the  marriage,  taking  into 
consideration  his  property  and  other  circum- 
stances, he  is  bound  to  make  a  provision 
equal  to  the  largest  made  for  his  other 
daughters.     Chichester  v.  Vase,  4  D.  531. 

Declarations  of  the  husband  made  during 
coverture  are  not  sufficient  evidence  of  an 
antenuptial  agreement  SaUerthwaUe  v. 
Shnley,  43  D.  618. 

A  recital  in  a  deed  of  settlement  is  not  ad- 
missible as  evidence  of  an  antenuptial  agree- 
ment   76. 

A  husband  may,  by  antenuptial  contract, 
purchase  the  wife's  personal  fortune,  and 
therefore  he  may  buy  her  interest  in  his 
own.     Houghton  v.  Houghton,  77  D.  69. 

Antenuptial  contracts  to  be  executed  after 
marriage  are  not  destroyed  by  the  marriage. 

The  relation  of  persons  betrothed  is  one  of 
unbounded  confidence,  especially  on  the  part 
of  the  woman.  Such  persons  cannot  be  re- 
garded as  in  the  same  category  with  buyers 
and  sellers,  or  as  dealing  with  each  other  at 
arm's-length.     Kline  v.  Kline,  98  D.  206. 

An  antenuptial  settlement  made  in  good 
faith  will  be  supported  in  equity,  although 
it  may  be  void  at  law.  Sanders  v.  Miller, 
42  R.  237. 

A  husband,  before  marriage,  and  in  consid- 
eration thereof,  conveyed  all  his  property  to 
his  intended  wife;  he  was  largely  insolvent 
at  the  time;  the  parties  had  been  living 
together  in  illicit  intercourse,  and  had  had 
several  children  born  to  them  before  marriage. 

•Antenuptial     settlements,    when    valid   as 
against  creditors,  see  note,  40  fe.  622-6'H 
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In  a suit  by  creditors,  to  set  aside  such  con- 
veyance as  fraudulent,  —  held,  that  the  set- 
tlement was  valid,  the  wife  having  had  no 
knowledge  of  the  intended  tend.  Herrina 
v.  Wkhham,  26  R.  405;  NaU  Exchange  Bank 
w.  Watson,  43  R.  13.  But  see  McGowcm  v. 
Hitt,  42  R.  650. 

An  affianced  wife  executed  her  will  before 
marriage,  having  obtained  the  oral  consent 
ef  her  intended  husband.  Held,  valid  as  an 
antenuptial  settlement,  although  the  will 
was  revoked  by  the  marriage,  by  force  of 
the  statute.     Lant's  Appeal,  40  R.  646. 

96., try  infants.  —  Marriage  articles 

made  between  an  infant  feme  and  her  in* 
tended  husband  will  be  enforced  by  a  court 
of  equity,  where  they  are  beneficial  to  her 
and  to  her  contemplated  issue.  Realty  v. 
Rowan,  52  D.  94. 

Marriage  articles  made  between  guardians 
of  an  infant  feme  and  her  intended  husband, 
but  to  which  she  is  not  a  party,  do  not  bind 
her.     To. 

Where  nothing  appears  on  the  face  of  an 
antenuptial  contract  necessarily  prejudicial 
to  the  minor  wife,  it  is  voidable  only,  and 
if  not  disaffirmed  by  her  when  she  has  the 
capacity  so  to  do,  will  be  binding  on  her, 
Wilder**  Succession,  2  R.  721. 

To  ascertain  whether  such  a  contract  is 
for  the  benefit  of  the  minor  so  as  to  determine 
whether  it  is  void  or  voidable,  the  lex  loci 
contractus  alone  must  be  considered,     lb. 

27. when  fraudulent  as  between 

the  parties.*  — 1.  Oeneral  rules.  —  Ante- 
nuptial agreements  are  severely  scrutinised 
by  the  courts,  and  owing  to  the  confidential 
relations  of  the  parties,  it  seems  that  the 
presumption  is  against  their  validity,  and 
that  the  burden  of  proof  is  upon  the  husband 
to  prove  the  perfect  fairness  of  the  transac- 
tion.    Pierce  v.  Pierce,  27  R.  22. 

A  party  having  contracted  with  another 
to  marry  cannot  give  away  his  or  her  prop- 
erty without  the  consent  of  the  other  party 
to  the  marriage  contract.  Poston  v.  Gillespie, 
75  D.  437. 

Notice  to  one  party  to  a  marriage  con- 
tract that  the  other  has  given  away  property 
after  entering  into  the  contract,  but  before 
marriage,  will  not  hinder  the  injured  party 
from  insisting  on  the  invalidity  of  the  gift.  Ib. 

2.  Conveyances  by  husfxind.  —  A  deed  of 
if t  by  a  man  on  the  eve  of  his  marriage,  of  all 
is  property,  to  his  children,  executed  after 
the  agreement  to  marry,  and  kept  secret  from 
the  intended  wife  until  after  the  marriage,  is 
fraudulent  and  void,  so  far  as  it  deprives 
her  of  dower  in  the  real  estate  conveyed  by 
such  deed;  and  a  court  of  equity  will  declare 
the  deed  void  to  that  extent,  even  in  the 
lifetime  of  the  husband.  Petty  v.  Petty,  39 
D.  501. 

A  husband  may,  without  the  wife's  consent, 

*  Belief  against  marriage  settlements  for  fraud, 
see  note,  27  R.  9*4* 
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dispose  of  his  personal  property  as  he  pleases, 
and  a  gift  of  such  property  made  by  him 
will  not  be  set  aside  as  in  fraud  of  the  right 
of  the  wife.    Ib. 

A  conveyance  to  grantor's  children,  just 
before  and  in  contemplation  of  remarriage, 
although  without  the  knowledge  of  the  in- 
tended wife,  is  not  fraudulent  per  es  as  to 
her.    HamiUon  v.  Smith,  42  R.  39. 

A  mortgage  secretly  executed  by  an  in- 
tended husband  in  contemplation  of  mar- 
riage, and  to  defeat  the  intended  wife's  rights 
of  dower  and  homestead,  is  void,  although  it 
was  to  secure  a  loan,  the  mortgagee  being 
cognisant  of  the  fraudulent  purpose,  KeQy 
v.  McOrath,  45  R.  75. 

3.  Transfers  by  wife.  —  A  gift  made  by  a 
woman  to  her  children  by  a  former  husband, 
on  the  eve  of  her  marriage,  is  no  fraud  on 
the  marital  rights  of  her  second  husband, 
when  he  knew  of  the  gift  before  the  mar- 
riage; nor  does  it  make  any  difference  that 
she  was  indebted  at  the  time  when  the  gift 
was  made,  if  he  was  cognizant  of  that  mot, 
and  there  was  no  fraudulent  ooncealment  by 
her.     McCbtre  v.  Miller,  21  D.  522. 

A  woman's  deed,  just  before  marriage, 
giving  away  her  property  without  the  knowl- 
edge of  her  intended  husband,  is  fraudulent 
and  void  as  to  the  husband.  Waller  v.  Jnm- 
stead,  21  D.  594;  Ramsay  v.  Joyce,  37  D. 
550;  Freeman  v.  Hartman,  92  D.  193.  8udi 
a  conveyance  derives  no  validity  from  the 
fact  that  its  object  was  to  make  provision 
for  the  children  of  the  grantor  by  a  former 
marriage.    Ramsay  v.  Joyce,  37  D.  550. 

A  secret  settlement  by  a  widow,  two  days 
before  a  second  marriage,  conveying  her 
property  to  her  separate  use  for  life,  with 
remainder  to  her  children,  born  and  to  be 
born,  is  not  a  fraud  upon  the  marital  rights 
of  her  intended  husband,  when  at  the  time 
of  the  execution  of  the  settlement  she  was 
pregnant  by  him.    Anonymous,  73  D.  461. 

A  secret  conveyance  by  a  woman,  of  her 
property,  to  an  insolvent,  for  an  inadequate 
consideration,  pending  negotiations  for  her 
marriage,  and  three  days  before  marriage,  is 
fraudulent  as  to  the  husband.  Hall  v.  Car* 
mkhael,  35  R.  696. 

3.    Illustrations.  —  A   procured    the   exe- 
cution by  B,  his  intended  wife,  of  an  agree* 
ment  by  which,   in    consideration   of    five 
hundred  dollars   to  be  paid  to  her  if    eho 
survived  him,  she  agreed  to  relinquish   ail 
her  rights  in  his  property  and  estate.     Ho 
represented  to  her,   without  reading,   end 
without  her  reading,  the  agreement,  that  ehe 
was  to  receive  five  hundred  dollars  in  cash, 
five  hundred  dollars  if  she  survived  him,  and 
the  deed  of  a  house  and  lot.    Nothing  what- 
ever was  given  her  under  the  agreement.      In 
proceedings  after  his  death,  — Meld,  that  the 
agreement  was  void,  and  the  widow   wee 
entitled   to  her  distributive  share    ha    hie 
Pierce  v.  Pierce,  27  R.  22. 
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A  voluntary  settlement  for  the  benefit  of 
a  wife  and  children,  if  fair  at  the  time,  will 
be  good  against  subsequent  creditors  of  the 
person  making  the  deed.  And  where  there 
was  a  parol  agreement  at  the  time  of  the 
assignment  that  the  trustee  should  sell 
enough  of  the  property  to  pay  all  existing 
debts  of  the  assignor,  it  negatives  all  ground 
for  assuming  that  any  intentional  fraud 
existed  in  the  transaction.  Heater  v.  Wit- 
Unnon,  44  D.  303. 

29.  Bights  of  husband  under  the 
settlement.  —  Marriage  articles  entered 
into  by  a  husband  and  wife  prior  to  their 
marriage,  providing  that  neither  should  have 
any  interest  in  the  other's  property,  but  no 
trustee  being  appointed  to  hold  the  wife's 
property  during  coverture,  the  legal  title  to 
chattels  purchased  by  the  husband,  with 
money  belonging  to  the  wife,  vests  in  him, 
and  his  executors  may  maintain  detinue 
therefor  against  the  widow.  Faulkner  v. 
Faulkner,  23  D.  264. 

A  parol  antenuptial  agreement  that  on 
marriage  the  property  which  the  husband 
shall  receive  of  the  wife  shall  be  given  to 
her  and  the  children  of  the  marriage,  by  will, 
becomes  an  executed  and  enforceable  agree- 
ment upon  the  execution,  after  marriage,  of 
the  will,  and  will  operate  to  exclude  the 
husband  from  making  any  subsequent  dis- 
position,  by  codicil  or  otherwise,  so  as  to 
defeat  the  agreement  Lowe  v.  Bryant,  76 
D.  673. 

The  husband  may  be  excluded  from  all 
participation  in  distribution,  on  death  of 
wife,  of  property  settled  by  marriage  con- 
tract to  her  sole  and  separate  use,  if  the  in- 
tention of  the  parties  so  to  do  is  clearly 
manifested  by  the  terms  of  the  contract. 
McUod  v.  Board,  94  D.  301. 

There  was  an  antenuptial  agreement  that 
if  the  wife  would  take  a  farm  on  which  she 
held  a  mortgage,  and  the  husband  would 
carry  it  on,  she  would  contribute  the  pro- 
ducts to  the  support  of  herself  and  the  fam- 
ily during  marriage.  The  agreement  was 
carried  out  for  more  that  two  years,  and  the 
husband  made  valuable  improvements  at  his 
own  expense.  The  wife  then  conveyed  the 
farm  to  a  third  person,  who  knew  of  the 
agreement,  in  violation  of  the  husband's 
rights.  Held,  that  the  agreement  would  be 
specifically  enforced,  and  the  third  person 
enjoined  from  asserting  his  claim.  titration 
v.  SlrnUon,  42  R.  604. 

30.  Bights  of  wife  under  the  set- 
tlement, generally.  —  When  coverture 
ceases,  the  clause  against  anticipation,  in  a 
settlement  in  trust  for  a  married  woman,  is 
no  longer  binding.  Smith  v.  Starr,  31  D. 
498. 

A  conveyance  by  a  debtor  to  a  trustee  for 
the  benefit  of  creditors,  whether  fraudulent 
as  to  them  or  not,  passes  the  legal  title  to 
the  trustee,  and  a  subsequent  marriage  set- 
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In  February,  1673,  plaintiff  was  a  widow, 
living  in  Indiana,  and  defendant  a  widower, 
living  in  Kansas.  In  correspondence  with 
her  with  a  view  to  marriage,  defendant 
stated  that  he  owned  two  good  farms  in 
Kansas,  and  some  personal  property.  In 
April,  1873,  defendant,  without  any  pecu- 
niary consideration,  conveyed  the  farms  to 
his  two  minor  children  by  his  first  wife,  who 
were  living  with  him,  stating  that  he  de- 
signed the  conveyance  as  a  provision  for 
them  in  ease  his  proposed  marriage  should 
not  prove  fortunate.  In  May,  1873,  he 
visited  Indiana,  and  the  parties  then  became 
engaged,  and  were  married  in  August,  1873. 
The  deed  was  recorded  August  13,  1873,  and 
the  plaintiff  had  no  knowledge  of  it  until 
long  afterward.  The  defendant  provided 
weD  for  the  support  of  the  plaintiff;  and  no 
evidence  was  given  of  the  amount  of  his 
property.  Held,  that  a  refusal  to  set  aside 
such  conveyance  as  fraudulent  was  proper. 
Butler  v.  Butler,  30  R.  441. 

A  widow  owning  160  acres  of  land  in 
this  state,  which  was  all  of  her  property,  and 
her  sole  means  of  support,  induced  G.,  a 
cripple,  possessed  of  only  a  few  hundred 
dollars,  to  marry  ber,  on  her  oral  promise 
that  the  proceeds  of  the  land  should  go  to 
their  support  after  they  were  married,  so 
long  as  they  lived.  G.  married  her,  reluc- 
tantly, and  in  reliance  upon  that  promise. 
After  the  marriage,  he  furnished  rooms, 
food,  and  clothing  for  the  family,  and  also 
for  the  children  of  his  wife  by  her  former 
marriage,  and  permitted  her  to  use  one  hun- 
dred dollars  of  his  money  to  pay  a  mortgage 
upon  the  land.  The  wife,  about  eighteen 
months  after  the  marriage,  delivered  to  her 
daughters  by  her  former  marriage  deeds  of 
the  land,  for  the  consideration  of  love  and 
affection  only,  which  she  had  executed  with- 
out the  knowledge  or  consent  of  G.,  just  on 
the  eve  of  her  marriage.  Held,  that  G. 
might  maintain  an  action  during  the  life  of 
his  wife  to  set  the  deeds  aside.  Green  v. 
Orten,  65  K.  266. 

28.  Post-nuptial  settlements.  —  A 
settlement  between  husband  and  wife,  after 
marriage,  fairly  made  for  a  reasonable  con- 
sideration in  value,  is  good.  Barnett  v. 
Goings,  44  D.  766. 

A  post-nuptial  settlement  made  in  pur- 
■nano  of  a  parol  antenuptial  agreement 
will  be  considered  upon  a  good  and  valuable 
consideration,  to  wit,  the  marriage,  and  will 
be  enforced  in  equity.  Satterthwaite  v.  Em- 
ley,  43  D.  618. 

A  deed  of  settlement  made  by  husband  to 
wife,  after  marriage,  in  pursuance  of  an 
alleged  but  unproved  antenuptial  agreement, 
is  void  as  against  creditors  of  the  husband, 
<where  their  debts  were  in  existence  at  the 
time  the  deed  was  made.  SaUertJnoaite  v. 
As*/ey,  43  D.  618;  Reade  ▼.  Livingstone,  8  D. 
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ttement  of  the  same  property  by  the  debtor, 
on  hii  intended  wife,  gives  to  her  merely  the 
right  to  have  a  conveyance  of  the  property 
when  the  prior  deeds  should  be  satisfied  by 
the  payment  of  the  debts,  or  otherwise  dis- 
charged. Such  settlement  creates  in  her 
favor  a  lien  in  equity  only,  which  is  of  no 
avail  arainst  a  judgment  creditor  who  first 
asserts  nis  equitable  lien,  unless  such  cred- 
itor had  actual  notice  of  the  wife's  equity, 
or  constructive  notice  arisingfrom  her  filing 
a  bill  to  assert  her  lien.  The  priority  of 
suoh  creditor's  lien  over  the  wife's  equity 
cannot  be  defeated  by  the  removal  to  an- 
other state,  pendente  toe,  of  the  property 
affected  by  the  lien.  Young  v.  Templeton, 
50  D.  663. 

A  wife  takes  a  joint  estate  with  her  hus- 
band equivalent  to  a  separate  estate  in  half 
the  land,  under  a  deed  of  marriage  settle- 
ment conveying  land  in  trust  for  the  "joint 
use  "of  the  husband  and  wife,  but  so  as 
"not  to  be  subjeot  in  any  manner  to  the 
debts,  contracts,  or  engagements"  of  the 
husband,  and  such  estate  does  not  vest  in 
the  husband  by  the  marriage.  Kempton  v. 
HalhweU,  71  D.  112. 

81.  Her  power  to  dispose  of  property 
settled  upon  her  by  deed  or  will  —A 
contract  between  a  husband  and  wife  made 
before  marriage,  giving  the  wife,  to  her 
separate  use,  whatever  property  she  owned 
beiore  marriage,  and  subject  to  her  disposi- 
tion by  declaration  or  writing  in  the  nature 
of  a  will,  notwithstanding  coverture,  is  valid 
without  the  intervention  of  trustees;  and  a 
court  of  equity  will  enforce  the  agreement 
against  devisees  under  the  husband's  will, 
where  the  wife  has  made  a  disposition  of  the 
property.  Oroetoaight  v.  Hutchinson,  6  D. 
619. 

A  trust  deed  made  by  a  woman  intending 
marriage,  settling  her  lands  so  as  to  provide 
for  her  support  during  life,  and  for  the  edu- 
cation, maintenance,  etc.,  of  any  children  of 
the  intended  marriage,  or  if  none,  then  with 
remainder  to  other  persons  named,  vests  an 
equitable  interest  in  the  children  when  born, 
which  cannot  be  divested  by  a  subsequent 
conveyance  made  by  the  mother  (the  grantor 
in  the  trust  deed)  and  the  trustee.  Wright 
v.  Miller,  59  D.  438. 

Where  an  antenuptial  agreement  empow- 
ers the  wife  to  receive  and  hold  absolutely 
to  her  sole  and  separate  use,  free  from  the 
marital  rights  of  her  husband,  certain  funds 
specified  therein,  the  wife  may  dispose  of 
such  funds  by  will,  although  the  power  of 
disposition  may  not  be  expressly  conferred 
upon  her  by  the  agreement.  Michael  v. 
Baker,  71  D.  593. 

Where  an  antenuptial  agreement  shows 
that  the  wife  has  power  to  dispose,  by  will, 
of  real  property  therein  mentioned,  the  ques- 
tion whether  the  will  is  a  sufficient  exe- 
cution of  that  power  is  not  one  which  the 
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orphans'  court  is  called  upon  to  decide,  for 
in  admitting  it  to  probate  as  a  valid  testa- 
mentary paper  they  need  not  decide  what 
extent  of  property  would  pass  under  the  win, 
lb. 

Where  an  unmarried  woman  conveyed 
her  estate  in  trust  for  her  separate  use  dur- 
ing life,  without  control  from  any  husband, 
and  on  her  death  to  be  conveyed  to  persons 
named  by  will,  or  in  the  absence  of  appoint- 
ment, to  those  to  whom  it  would  descend  if 
she  had  died  owning  it  in  fee-simple,  and 
she  married  and  afterwards  became  discovert, 
—  held,  that  the  trust  thereupon  failed. 
Dodeon  v.  Ball,  100  D.  586. 

82.  Bights  of  children  of  the  mar- 
riage. — Children  of  the  marriage  are  con- 
sidered as  purchasers  by  virtue  of  marriage 
articles,  anil  after  marriage,  their  rights 
cannot  be  affected  by  either  of  the  parties  to 
the  articles;  a  court  of  equity  will  interfere 
in  the  behalf  of  those  for  whose  benefit  the 
articles  were  made.  TaJbb  v.  Archer,  3  D. 
667. 

Where  marriage  articles  make  no  provision 
for  the  offspring  of  the  marriage,  and  there 
are  none,  the  next  of  kin  do  not  occupy  the 
place  the  issue  generally  do,  and  hence  come 
within  the  scope  of  the  marriage  considera- 
tion; children  are  within  the  consideration, 
not  because  they  stand  nearest  to  the  settler, 
but  because  he  is  under  natural  and  moral 
obligations  to  provide  ior  them.  MerrUt  v. 
Scott,  50  D.  365. 

Where  a  widow  and  widower,  in  contem- 
plation of  marriage,  orally  agree,  in  order 
that  the  marriage  may  not  change  their 
rights  in  their  property,  which  was  real  and 
personal,  and  in  order  that  the  same  may 
descend  to  their  respective  children  by  for- 
mer marriages,  as  though  no  marriage  be- 
tween them  had  taken  place,  that  the  husband 
shall  pay  to  the  wife,  during  coverture,  one 
third  of  the  net  profits  of  his  lands,  for  her 
use,  and  claim  no  right  to  the  use  or  control 
of  her  separate  property  during  coverture  or 
afterwards,  but  let  it  ail  go  to  her  children 
bv  her  former  marriage,  if  not  otherwise 
disposed  of  by  her;  and  that  in  consideration 
of  this,  the  wife  relinquishes  all  claim  to  any 
portion  of  her  intended  husband's  estate 
after  his  death,  bnt  agrees  that  it  shall  all  go 
to  bis  children  by  a  former  marriage,  if  not 
otherwise  disposed  of  by  him;  and  the  par- 
ties marry,  and  the  husband  afterwards  aies, 
having  fully  executed  the  agreement,  so  that 
the  consideration  therefor  was  fully  paid  to 
and  received  by  the  wife,  such  agreement  is  to 
be  regarded  as  fully  executed  by  both  nerties; 
it  is  extremely  liberal  to  the  wife,  and  is  not 
void  for  being  by  parol,  nor  is  it  void  on  the 
ground  that  it  is  not  to  be  performed  within 
one  year;  and  the  widow  of  the  decedent  has 
no  claim  against  the  estate  for  three  hun- 
dred dollars,  under  the  statute.  Houghton 
v.  Houghton,  77  D.  69. 
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An  antenuptial  agreement  whereby  the 
wife  makes  over  to  her  husband,  in  consider- 
ation of  the  marriage,  certain  of  her  lands 
and  property,  on  the  condition  that  if  he 
shall  survive  her  he  will  pay  over  certain 
sums  and  property  to  the  child  or  children 
which  she  may  leave,  and  if  she  leave  more 
than  one  child,  that  he  will  distribute  and 
pay  over  such  sums  and  property  among  all 
said  children,  share  and  share  alike,  is  broad 
enough  to  include  all  the  children  of  the 
covenantee  or  cestui  que  trust,  whether  they 
were  born  before  said  marriage  and  were 
the  issue  of  a  former  marriage,  or  were 
born  thereafter.  Michael  v.  Morey,  9°  D. 
106. 

Marriage  is  a  valuable  consideration,  and 
will  not  only  sustain  covenants  in  favor  of 
the  wife  and  the  issue  of  the  marriage,  but 
also  covenants  for  settlements  in  favor  of 
children  of  a  former  marriage,  as  a  moral 
consideration,     lb. 

Under  a  contract  in  consideration  of  mar- 
riage, containing  covenants  in  favor  of  issue 
of  the  marriage,  the  children  are  regarded  as 
purchasers;  they  may  enforce  the  obligations 
of  the  contracting  parties,  notwithstanding 
the  non-performance  of  mutual  stipulations 
on  the  other  side,  unless  they  are  conditional 
and  dependent  covenants.    lb. 

88.  Enforcement  of  settlements.  — 
Covenants  in  marriage  articles,  intended  to 
survive  the  marriage,  and  not  to  be  per* 
formed  until  its  termination,  do  not  come 
within  the  principle  by  which  the  marriage 
of  a  woman  to  her  debtor  is  an  extinguish- 
ment of  the  debt.  MUcheiy.  MUchel,  41  D. 
237. 

After  the  wife's  death,  the  right  of  action 
to  enforce  such  covenants  survives  to  her 
personal  representatives,  and  not  to  her  leg- 
atees,    lb, 

A  declaration  in  an  action  by  a  wife's  ad- 
ministrator, to  enforce  marriage  articles,  by 
which  the  husband  covenanted  to  perform 
certain  dispositions  by  will,  to  be  made  bv 
her,  need  not  allege  non-performance,  of  such 
dispositions  by  non-payment  to  her  legatees. 
16. 

Marriage  articles  will  be  executed  upon 
the  application  of  any  person  within  the 
scope  of  the  consideration  of  the  marriage, 
or  claiming  under  such  person.  Merritt  v. 
Scott,  50  D.  365. 

The  wife  and  offspring,  and  those  claiming 
through  them,  alone  come  within  the  scope 
of  the  consideration  of  a  marriage  settle- 
ment,   lb. 

Where  the  marriage  settlement  contains 
limitations  both  to  those  to  whom  equity 
will  lend  its  aid,  and  to  those  to  whom  it 
will  not,  on  a  bill  by  the  former,  equity  will 
enforce  the  agreements  in  favor  of  the  latter 
also;  the  doctrine  is,  that  where  courts  exe- 
cute articles  at  all,  they  always  execute 
them  fci  toto,  and  not  partially,    lb. 
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Where  the  court  has,  though  wrongfully, 
executed  a  marriage  settlement  partially, 
i.  e.,  in  favor  of  those  coming  within  the 
scope  of  the  consideration,  this  will  not 
inure  to  the  benefit  of  mere  volunteers,  a* 
as  to  allow  them  subsequently  to  move  u. 
their  own  behalf  for  ==.  execution  of  the  pro* 
visions  in  their  favor,  lb. 
•  Parties  embraced  within  the  provisions  of 
a  marriage  settlement,  but  who  are  not  pa* 
ties  to  it,  who  are  not  issue  of  the'  marriage, 
nor  heirs  at  law  of  the  contracting  parties, 
are  not  entitled  in  equity  to  reformation  of 
the  marriage  settlement.  Cook  v.  Walker, 
68  D.  461. 

3.  8uk$  for  Breach  of  Promise  to  Marry . 

84.  The  right  to  sue.* —  Mutual  prom- 
ises to  marry  are  good  considerations  to 
support  an  action  by  the  one  against  the 
other  for  breach  of  promise.  Burke  v.  Shain, 
5  D.  616. 

To  make  a  binding  contract  of  marriage, 
it  should  be  expressed  per  verba  in  prasenti; 
but  there  is  a  distinction  between  a  contract 
of  marriage  and  a  contract  to  marry;  for 
the  breach  of  the  latter,  though  expressed 
per  verba  in  fiduro,  an  action  will  lie.  Can- 
non v.  Alsbury,  10  D.  709. 

An  infant  may  sue  on  a  breach  of  a  prom- 
ise to  marry,  although  if  sued  on  such  a 
promise  h's  infancy  would  be  a  good  de- 
fense.    Willard  v.  Stone,  17  D.  496. 

Tender  of  marriage  by  the  plaintiff  is  un- 
necessary to  support  an  action  for  breach  of 
promise  to  marry,    lb. 

Omission  to  marry  upon  a  particular  day 
is  not  a  breach  of  an  engagement  of  mar- 
riage. It  necessarily  continues  in  force  un- 
til the  one  or  the  other  of  the  parties,  by 
conduct  or  words,  evinces  that  he  or  she  is 
unwilling  to  proceed  to  the  ordinary  result. 
KeUy  v.  Renfro,  44  D.  441. 

One  who  contracts  to  marry  at  a  future 
day,  and  before  that  day  arrives  refuses  to 
perform,  is  instantly  liable  to  an  action  for 
breach  of  promise.  Burtit  v.  Thompson,  1  R. 
516.     B.  P.,  HoUoway  v.  Griffith,  7  R.  208. 

An  unmarried  woman  may  maintain  an 
action  of  fraud  against  a  married  man  for 
promising  to  marry  her.  Pollock  v.  Sullivan, 
38  R.  702;  Kelly  v.  Riley,  8  R.  336.  But  if, 
after  learning  his  condition,  she  freely,  and 
uninfluenced  by  fraudulent  representations, 
consents  to  the  continuance  of  the  con- 
tract, the  jury  may  consider  that  fact  in 
mitigation  of  damages.  Cover  v.  Davenport, 
2  R.  706. 

A  promise  of  marriage  made  at  a  time 
when  both  parties  were  married,  and  known 
to  be  so,  by  each  other,  is  invalid.  Paddock 
v.  Robinson,  14  R.  1)2. 

A  promise  of  a  married  man  to  marry  when 
a  divorce  should  be  decreed  between  himself 

*  See  monographic  note  on  actions  for  breach 
of  promise  oi  marriage,  tti  D.  5^2-648. 


226$ 


MARRIAGE  AND  DIVORCE,  I,  3. 


7«r  Index  to  Kotos  In  Asnerl 


Deelsl 

and  hit  wife,  in  a  suit  then  pending,  is  con- 
trary to  public  policy,  and  void.  Noice  v. 
Brown,  20  R  888.    Affirmed;  28  R  213. 

A  man  promised  to  marry  a  woman  in 
September  or  October,  if  they  eonld  agree 
and  (jet  along  and  be  tree  to  each  other,  and 
that  if  she  became  pregnant  from  their  inter* 
conns,  he  would  marry  her  immediately. 
She  became  pregnant  in  July,  but  he  then  re- 
fused to  marry  her.  Held,  1.  That  the  illicit 
intercourse  did  not  so  enter  into  the  consid- 
eration as  to  render  the  agreement  void;  2. 
That  an  action  for  the  breach  accrued  at 
once.    Kurt*  v.  Frank,  40  R  276. 

85.  Pleading.  •  —  Where  no  time  nor 
place  of  marriage  is  stated  in  the  promise,  an 
offer  of  performance  must  be  averred;  that 
the  plaintiff  was  ready  and  willing  is  not 
sufficient.     Burke  v.  Shain,  6  D.  016. 

An  infant  plaintiff  need  not  allege  the  eon- 
sent  of  parent  or  guardian  to  marriage,  as 
such  assent  affects  only  the  solemnisation. 
Cannon  v.  Alebury,  10  D.  709. 

A  oonnt  for  breach  of  promise  of  marriage 
is  not  affected  by  a  count  for  seduction  joined 
with  it,  and  the  latter  may  be  disregarded 
under  a  practice  act  allowing  the  plaintiff  to 
join  as  many  differest  causes  of  action  as  he 
may  have  against  the  defendant.  Roper  ▼. 
Clay,  59  D.  314. 

Omission  to  aver  defendant's  promise  to 
marry,  in  a  count  for  breach  of  promise  of 
marriage,  is  cured  by  verdict,  where  there  is 
an  averment  that  "  the  plaintiff  promised  to 
marry  the  defendant  at  the  special  instance 
and  request  of  the  defendant,  and  a  subse- 
quent averment "  that  the  defendant,  not  re- 
garding his  said  promise  and  undertaking, " 
etc     lb. 

Where  the  statute  gave  a  woman  a  right 
of  action  for  her  own  seduction, — held,  that 
such  seduction  could  not  be  given  in  evidence 
in  an  action  by  her  for  a  breach  of  promise 
of  marriage,  to  enhance  the  damages,  unless 
it  was  alleged  in  the  complaint.  Gates  v. 
McKinney,  17  R  768. 

Qucert,  whether  seduction  could  be  alleged 
and  proved  in  an  action  for  breach  of  con- 
tract to  marry.    lb. 

86.  Matters  of  defense,  t—  Infancy, 
when  pleaded,  is  a  good  defense  to  an  action 
for  breach  of  a  promise  to  marry.  Rush  v. 
Wick,  27  K.  623. 

The  promise  of  an  infant  to  marry  is  in  its 
nature  beneficial,  and  therefore  voidable 
only.     Cannon  v.  Alsbury,  10  D.  709. 

A  bona  fide  offer  to  marry  is  a  full  defense, 
where  it  is  made  before  the  female  has  signi- 
fied her  intention  to  end  the  matter,  although 
the  defendant  may  have  been  guilty  of  con- 
duct that  would  warrant  the  plaintiff  in  con- 
sidering the  engagement  at  an  end.  Kelly  v. 
Renfro,  44  D.  441. 

*  Rule*  of  pleading,  see  note.  68  D.  642. 
t  Matters  of  defence  in  breach  of  promise 
ese  note,  88  D.  WS-64S. 
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It  is  ft  good  defense  that  plaintiff  frauds- 
lently  concealed  from  defendant  the  fact  that 
she  had  been  delivered  of  a  bastard  child; 
and  an  answer  setting  up  snoh  defense  ii 
not  demurrable.    Belt  v.  Eaton,  92  D.  329. 

A  promise  of  marriage  in  oonsideratioa 
that  the  promisee  should,  before  marriage, 
have  sexual  connection  with  the  promisor  ii 
void.     Hank*  v.  Naglee,  85  R.  67. 

It  is  a  valid  defense  that  the  woman  was 
unable  to  have  sexual  intercourse,  and  al« 
though  she  promised  to  submit  to  a  surgical 
operation  to  cure  the  difficulty,  refused  to  do 
so.     Oring  v.  Lerck,  56  R  314. 

Rumors  of  improper  conduct  by  the  plain- 
tiff are  not  admissible  in  evidence  Tor  the 
defendant.     WiUard  v.  Stone,  17  D.  496. 

A  previous  contract  to  marry  existing  be- 
tween plaintiff  and  a  third  person  is  no  de- 
fense, nor  is  it  admissible  in  mitigation  of 
damages.     Roper  v.  Clay,  59  D.  314. 

A  renewal  of  a  promise  of  marriage  after 
breach  does  not  defeat  an  action  for  the 
breach.    Kurtz  v.  Frank,  40  R  275. 

The  breach  being  proved,  it  is  no  defense 
that  plaintiff  subsequently  gave  up  her  en- 
gagement ring  to  defendant.  Kraxberotr 
v.  RoUer,  60  R  262. 

The  defendant  failed  to  fulfill  a  con  tract  of 
marriage  upon  the  ground  that  he  was  af- 
flicted with  a  venereal  disease,  which  ren- 
dered him  unfit  for  the  married  state.  Held, 
that  he  would  be  answerable  in  damages  if 
the  disease  was  contracted  subsequently  to 
the  time  of  making  the  promise,  or  if  before, 
and  he  knew  his  infirmity  was  incurable; 
bnt  If  it  was  contracted  prior  to  the  promise, 
and  he  had  reason  to  believe  it  was  tempo- 
rary only,  he  would  be  excusable.  Alien  v. 
Baker,  41  R  444. 

87.  Evidence,  generally. — Refusal  to 
marry  may  be  inferred  from  a  total  cessation 
of  intimacy  without  explanation.  WiUard 
v.  Stone,  17  D.  496. 

In  an  aotion  for  breach  of  an  oral  contract 
of  marriage,  it  appeared  that  plaintiff  had 
been  in  possession  of  all  the  correspondence 
between  the  parties,  and  had  destroyed  or 
refused  to  produce  a  portion  of  it  Held,  1. 
That  plaintiff  might,  notwithstanding,  give 
in  evidence  any  letters  of  defendant  contain- 
ing admissions  of  the  existence  of  the  contract. 
and  of  its  breach  bv  him;  and  2.  That  plaintiff 
might  give  in  evidence  a  letter  replying  to 
one  which  was  destroyed  or  not  produced. 
Stone  v.  Sanfw-n,  6  R  238. 

38.  Proving  the  promise  and  its  ac- 
ceptance.*—An  express  promise  need 
not  be  proved;  the  promise  may  be  inferred 
from  the  accompanying  circumstances. 
Wightman  v.  Coatee,  8  D.  77;  Bnmham  v. 
CornxoeU,  63  D.  529.  But  mere  attentions 
paid  by  a  man  to  a  woman,  although  exclu- 
sive and    long  continued,  will  not  warrant 

*  Evidence  of  the  \  rotui&e  and  iu  acccpieuc* 
see  note,  68  D.  588-640. 
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•uch  presumption,    Munton  v.  Hasting  86 
D.  345;  BurnJiam  v.  CornweU,  63  D.  529. 

Evidence  of  courtship  by  defendant,  that 
is,  of  a  course  of  particular  attentions  and 
visits  to  plaintiff,  is  not  sufficient  to  show  a 
promise  of  marriage,  but  the  circumstances 
must  be  such  as  to  show  that  there  was  a 
serious  promise  and  acceptance.  Bumham 
v.  CornweU,  63  D.  529. 

Mutual  promises  to  marry  arc  necessary 
to  support  the  action,  and  the  female  plain- 
tiff must  therefore  show  a  promise  by  her. 
Weaver  v.  Bachert,  44  D.  159;    Bunkum  v. 
CornweU,  63  D.  529. 

An  offer  to  marry  by  plaintiff,  and  refusal 
by  defendant,  must  be  shown,  to  support  the 
action.  Weaver  v.  Bachert,  44  D.  159;  Burn* 
ham  ▼.  CornweU,  63  D.  529. 

Assent  by  plaintiff  to  a  promise  of  mar- 
riage cannot  be  shown  by  her  by  evidence  of 
her  acts  in  preparation  for  the  marriage, 
made  without  the  knowledge  of  the  defend- 
ant. RueeeU  v.  CowUs,  77  D.  391;  Weaver 
▼.  Bachert,  44  D.  159. 

An  offer  to  marry,  on  the  part  of  aseduoed 
plaintiff,  may  be  inferred  from  evidence  that 
she  stated  in  the  defendant's  presence  that 
she  was  ready  to  marry  him,  and  had  made 
preparations,  eta  Qreen  v.  Spencer,  26  D. 
672. 

Vague  admissions  by  defendant  are  not 
evidence  of  a  promise  of  marriage,  where  it 
is  not  clear  that  they  refer  to  such  a  promise. 
Weaver  v.  Bachert,  44  D.  169. 

Plaintiff's  declaration  of  willingness  to 
marry  defendant,  made  to  a  third  person,  in 
the  defendant's  absence,  is  not  evidence  to 
prove  a  promise  by  the  defendant.  Burn- 
ham  v.  CornweU,  63  D.  529;  Walmaky  v.  Bob- 
moon,  14  R.  111. 

An  expression  to  a  third  person,  of  an  in- 
tention to  marry,  is  not  a  promise  to  marry, 
though,  with  other  facts,  it  may  be  evidence 
of  a  promise.  Burnliom  v.  CornweU,  63  D. 
529. 

A  verbal  promise  to  marry  within  four 
years  is  not  void  by  the  statute  of  frauds,  it 
not  appearing  that  the  parties  understood 
that  the  promise  was  not  to  be  performed 
within  one  year.  Lawrence  v.  Cooke,  96  D. 
443. 

Plaintiff's  testimony  as  to  declarations 
«nade  to  the  plain  .iff  by  the  defendant's 
mother,  in  the  defendant's  absence,  and  not 
communicated  to  him,  is  inadmissible,  either 
as  tending  to  prove  the  alleged  promise  on 
the  part  of  the  defendant,  or  thai  on  the 
part  of  the  plaintiff,     lb, 

89.  Instructions.  —  An  instruction  to 
the  jury  that,  in  estimating  damages  for 
breach  of  promise  to  marry,  they  might  take 
into  consideration  any  unjust  imputation 
upon  the  plaintiff's  charaoter,  is  unobjec- 
tionable, whether  there  was  or  was  not  any 
evidence  span  which  to  predicate  it. 
v.  Cooke,  96  D.  441 


American  Beports,  see  Volume  I. 


An  instruction  that  an  attempt  of  defend- 
ant to  prove  pregnancy  and  licentious  con- 
duct of  plaintiff  if  he  fail  altogether  in  the 
5 roof,  is  to  be  considered  in  aggravation  of 
amages,  is  ground  for  reversal  if  the  qual- 
ification is  not  added,  "unless  the  same 
was  made  in  good  faith,"  or  "unless  tht 
defendant  at  the  time  believed,  and  had  rea- 
son to  believe,  the  charge  to  be  true,"  or 
words  of  equivalent  import,  and  if  the  defend- 
ant appears  to  have  been  prejudiced  by  the 
omission  of  such  qualification,  testimony  hav- 
ing been  introduced  which  at  least  tended 
to  show  grounds  for  such  belief.  White  v, 
Thomae,  80  D.  847. 

The  judge  charged  the  jury:  "In  this 
suit,  the  jury  may  infer  a  promise  to  marry 
to  hare  been  made  by  defendant,  —  1.  From 
the  conduct  of  the  parties;  2.  From  the  cir- 
cumstances which  usually  attend  an  engage- 
ment to  marry,  as  visiting,  the  understanding 
of  friends  and  relatives,  preparations  for  mar- 
riage, and  the  reception  of  defendant  by  the 
family  of  plaintiff  as  a  suitor."  Held,  error. 
It  does  not  follow  that  because  a  man  is  the 
suitor  of  a  lady,  and  visits  her  frequently,  a 
marriage  engagement  exists.  Wahnslep  v. 
Robinson,  14  R.  Ml. 

40.  Amount  of  recovery,  generally.* 
—  In  estimating  damages,  the  plaintiff's 
anxiety  of  mind,  if  produced  by  defendant's 
violation  of  his  promise,  is  an  element  to  be 
considered;  and  in  pursuance  thereof,  the 
testimony  of  a  witness  as  to  the  mental  dif- 
ference he  observed  in  the  plaintiff  after  de- 
fendant ceased  to  visit  her  is  admissible. 
robin  v.  Show,  71  D.  647. 

Plaintiff  may  recover  such  damages  as 
would  place  her  in  as  good  a  condition  pecu- 
niarily as  she  would  have  been  in  if  the  con- 
tract to  marry  had  been  fulfilled.  Lawrence 
v.  Cooke,  96  D.  443. 

In  an  action  for  a  breach  of  promise  of 
marriage,  accompanied  with  seduction,  it 
is  proper  to  give  exemplary  damages,  which 
are  not  to  be  measured  by  the  defend- 
ant's poverty.    CoryeU  v.  Colbangh,  I  D.  192. 

41.  Evidence  in  aggravation  of 
damages,  t  —  A  female  cannot  sue  directly 
for  seduction;  but  if  a  promise  of  marriage 
be  followed  by  seduction,  she  may  sue  on  a 
breach  of  the  promise,  and  give  the  seduc- 
tion in  evidence  in  aggravation  of  damages, 
Conn  v.  Wilton,  6  D.  663;  Whalen  v.  Lay- 
man, 18  D.  157;  Qreen  v.  Spencer,  26  D.  672; 
Saner  v.  Schuienberg,  3  R.  174;  KeOy  v.  Bitty, 
8R.336. 

Testimony  showing  that  the  defendant 
never  intended  to  fulfill  his  contract  is  ad- 
missible in  such  case.  Green  v.  Spencer,  20 
D.  672. 

Evidence  of  the  plaintiff's  general  char 
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•Measure of  damages,  see  note, 68 D.  §45448. 
t  Evidence  of  seduction  In  action  for  breach  it 
miss,  see  notes,  SI  1>.  646;  44  D.  &*,!»;»  ft 
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aoter  for  virtue  before  the  seduction  is  ad* 
missible  in  such  an  action.     lb. 

Evidence  of  seduction  is  inadmissible  in  an 
action  for  breach  of  promise  of  marriage,  to 
aggravate  the  damages.  Weaver  v.  Bachert, 
44D.  159;  Burks  v.  Stiain,  5  D.  616. 

The  admission  of  evidence  under  a  count 
for  seduction  is  not  grouna  for  the  arrest  or 
reversal  of  the  judjpnent;  for  this  evidence 
could  properly  have  been  admitted  under 
the  count  for  the  breach  of  promise  in  aggra- 
vation of  damages.  Roper  v.  Clay,  69  D. 
314. 

The  rule  that  failure  of  defendant  to  prove 
a  charge  of  plaintiff 's  licentious  conduct  is, 
an  aggravation  of  damages  applies  as  well* 
where  such  defenses  are  made  orally  in 
court,  as  where  the  charge  is  made  by  plea 
or  by  notice,  sembk.  White  v.  Thomas,  80 
D.  S47. 

Defendant  is  not  subject  to  aggravation  of 
damages  because  he  introduces  evidence  of 
the  licentious  conduot  of  the  plaintiff^  whioh 
fails  to  prove  it,  provided  the  evidence 
shows  that  at  the  time  of  the  alleged  breach 
he  had  reasonable  ground  for  believing  its 
truth.    lb. 

Plaintiff  may  show  the  pecuniary  ability 
of  the  defendant  to  afford  her  a  comfortable 
support,  as  one  of  the  elements  of  damage 
sustained  by  his  failure  to  perform  bis  con- 
tract. Lawrence  v.  Cooke,  96  D.  443;  Ben- 
nett v.  Beam,  36  R.  442. 

Circumstances  attending  the  breach  of 
promise  to  marry  may  be  given  in  evidence 
in  aggravation  of  damages,  whether  they 
occurred  before,  at  the  time,  or  after  the 
breach.    Lawrence  v.  Cooke,  96  D.  443. 

When  the  defendant  attempts  to  justify 
his  breach  by  alleging  in  his  answer,  as  the 
cause  of  his  desertion,  that  plaintiff  has  had 
criminal  intercourse  with  various  persons, 
and  fails  to  prove  the  allegation,  toe  jury 
have  the  right  to  take  this  circumstance 
into  consideration,  in  aggravation  of  the 
damages  to  which  the  plaintiff  may  be  en- 
titled.    Thorn  v.  Knnpp,  1  R.  561. 

Where  there  is  evidence  sufficient  to  es- 
tablish the  promise,  the  breach  thereof,  and 
the  seduction  of  the  plaintiff  by  the  defend- 
ant subsequent  to  the  promise,  and  also 
evidence  tending  to  show  that  the  seduction 
was  procured  by  means  of  the  promise  to 
marry,  the  jury  may  oonsider  the  fact  of 
the  seduction  aa  an  aggravation  of  damages. 
Bauer  v.  8ehulenberg,  3  R.  174. 

42.  in  mitigation  of  damages. 

—  The  defendant  should  be  permitted  to 
give  evidence,  in  mitigation  of  damages,  of 
the  licentious  conduct  of  the  plaintiff  with- 
out any  limitation  as  to  the  time  he  made 
the  promise  to  her  or  the  period  of  the  pro- 
posed marriage.  Johneon  v.  CauUdns,  1  D. 
102;  McKee  v.  Nelson,  15  D.  384;  WiUard 
v.  Stone,  17  D.  496.  In  such  case,  it  is  not 
necessary  for  the  plaintiff  to  prove  a  pre- 


vious offer  to  marry  the  defendant.  Johnsm 
v.  CauUcme,  1  D.  102. 

In  an  action  for  a  breach  of  promise  of 
marriage  and  for  seduction,  the  defendant 
cannot  give  evidence  of  the  plaintiffs  gen- 
eral bad  character  between  the  time  of  ths 
Sromise  and  the  breach,  in  mitigation  of 
amages.     Boynton  v.  KeOogg,  3  D.  122. 

Subsequent  offers  of  marriage  after  ths 
breach  are  admissible  to  mitigate  damages, 
Kelly  v.  Renfro,  44  D.  441.  But  evidence  of 
an  offer  to  marry  made  after  the  action 
waa  brought  ia  inadmissible  to  reduce  dam- 
ages.    Bennett  v.  Beam,  36  R.  442. 

Evidence  that  since  the  commencement 
of  the  action  the  plaintiff  has  made  declara- 
tions to  the  effect  that  ahe  had  no  affection 
for  defendant,  and  would  not  think  of  mar* 
rying  him  but  for  his  property,  ia  not  ad* 
missible  on  the  part  of  the  defendant  ia 
mitigation  of  damages.  Miller  v.  Have*,  11 
R.154. 

4.  Agreements  for  Separate  Maintenance, 

43.  Validity  of  such  agreement*.* 
—  Husband  and  wife  cannot  dissolve  the 
marriage  contract,  either  wholly  or  par- 
tially, by  any  agreement  between  them- 
selves.    Helms  v.  Frandseus,  20  D.  402. 

Voluntary  separation  may  be  permitted, 
and  even  enforced,  if  necessary,  to  protect 
either  party  from  the  personal  violence  or 
gross  moral  offense  of  the  other.     lb. 

Husband's  stipulation  to  allow  a  separata 
maintenance  to  his  wife,  through  the  instru- 
mentality of  a  third  person,  as  auxiliary  to 
an  agreement  for  a  separation,  may  be  en- 
forced at  law  or  in  equity.     lb. 

Separate  maintenance  and  pin-money  art 
both  founded  on  special  contract,  and  pay- 
able only  during  the  marriage.  Pin-money 
is  given  gratuitously  for  the  wife's  personal 
and  private  expenditure,  and  is  always  pay- 
able during  cohabitation;  separate  mainte- 
nance is  a  provision  which  the  husband 
contracts  to  pay  his  wife  on  aa  agreement 
to  live  apart,  and  ia  payable  only  daring  the 
separation.    lb. 

A  mere  agreement  to  live  apart  will  not 
sustain  a  claim  for  separate  main  tens  not 
without  a  contract  to  that  effect.    76. 

An  agreement  of  separation  between  hus- 
band and  wife,  and  for  the  wife's  separata 
maintenance,  ia  void  aa  to  the  separation, 
but  good  as  to  the  maintenance,     /a. 

A  feme  covert  can  make  no  valid  agree- 
ment with  her  husband  to  live  separata 
from  him,  except  under  the  sanction  of  the 
court,  and  in  a  case  where  the  oonduct  of 
her  husband  has  been  such  aa  to  entitle  her 
to  ,a  decree  for  a  separation.  Rogers  v. 
Sogers,  27  D.  84. 

Voluntary  agreements  for  separation  be- 
tween husband  and  wife  are  not  authorised 

•  Contracts  f adlltatinadlssolntlon  of 
are  void,  see  note,  81 D.  112. 
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by  the  law;  it  merely  tolerates  such  agree- 
ments when  made  in  such  a  manner  that 
they  can  be  enforced  by  or  against  a  third 
person  acting  in  behalf  of  the  wife.     76. 

A  parol  agreement  by  t/enu  covert  to  dis- 
continue a  suit  for  separation  is  inoperative. 
76. 

An  agreement  between  husband  and  wife 
for  future  separation  is  void;  but  not  so,  it 
seems,  an  agreement,  based  upon  a  present 
separation,  and  providing  for  its  continu- 
ance, and  for  the  custody  of  the  children  in 
ease  there  should  be  no  future  reconciliation. 
Mercian  v.  People,  35  D.  653. 

An  agreement  to  live  separate,  entered 
into  by  husband  and  wife,  will  not  be  exe- 
cuted in  chancery.  McKennan  v.  Phillips, 
S7D.  438. 

Agreement  between  husband  and  wife, 
giving;  the  latter  the  custody  of  their  child, 
u  void  as  an  agreement,  and  as  a  delegation 
of  power  is  revocable.  People  v.  Mercein,  38 
D.  644. 

An  agreement  of  separation  may  be  made 
by  husband  and  wife,  and  they  may,  inci- 
dentally, covenant  for  the  continued  separa- 
tion of  their  persons.     76. 

A  deed  for  separate  maintenance  of  wife, 
made  after  the  separation  has  taken  place, 
is  valid.    Rolette  v.  Rolette,  40  D.  782. 

A  contract  by  the  husband,  made  before 
marriage,  or  afterwards  when  living  in 
amity  with  his  wife,  to  pay  an  allowance 
for  her  support,  if  at  a  future  time  she 
should  separate  from  him,  is  against  pub- 
lic policy,  and  void.  Gaines  v.  Poor,  79  D. 
659. 

A  husband's  contract  to  support  the  wife 
is  valid,  if  made  in  contemplation  of  the 
continuance  of  a  previous  separation,  or  of 
an  immediate  separation,  where  disagree- 
ments have  taken  place  between  husband 
and  wife.    76. 

To  the  creation  of  a  separate  use,  no  par- 
ticular form  of  words  is  necessary.  There- 
fore, though  the  usual  technical  words  to 
create  a  separate  use  are  not  employed  in  a 
contract,  yet  when  it  shows  that  a  separa- 
tion was  intended  between  husband  and 
wife,  and  that  the  property  was  conveyed 
to  a  trustee,  in  trust  for  her,  in  view  of 
such  separation,  it  is  clear  that  a  separate 
use  is  intended,  and  the  trustee  will  hold 
the  property  for  the  separate  use  of  the 
wife.    To. 

It  is  not  essential  to  the  validity  of  a  eon- 
tract  by  the  husband  for  the  future  support 
of  his  wife,  disagreements  having  arisen 
between  them,  that  separation  should  take 
place  before  the  execution  of  the  contract; 
and  the  testimony  of  the  wife  is  inadmissible 
to  prove  that  they  had  not  separated  at  the 
time  of  its  execution,  or  that  the  conduct  of 
the  husband  toward  her  was  threatening 
and  violent,  in  order  to  procure  the  execu- 
tion of  sash  oontraotk    76k 


A  written  agreement  between  husband 
and  wife,  made  pending  her  application  for 
divorce,  that  when  the  divorce  should  be 
granted  she  would  pay  him  a  certain  sum  for 
improvements  made  by  him  on  her  lands 
during  marriage,  is  against  public  policy  and 
void.     Muckenburg  v.  Holler,  92  D.  345. 

Articles  of  separation  between  husband 
and  wife,  voluntarily  entered  into  by  them, 
either  in  contemplation  of  or  after  separa- 
tion, are  against  law  and  public  policy,  and 
will  not  be  enforced.  Collins  v.  ColUns,  93 
D.  606. 

An  indenture,  whereby  a  husband  agrees 
to  pay  to  a  trustee  money  for  the  support  of 
his  wife,  made  in  contemplation  of  an  imme- 
diate separation,  which  takes  place  as  con- 
templated, is  not  void  as  against  public 
policy.     Fox  v.  Davis,  18  R.  476. 

44.  Their  effect.*  —  Under  Spanish  law, 
voluntary  separation  of  husband  and  wife 
did  not  effect  a  legal  separation  a  mensa  ei 
thoro,  the  husband  being  still  liable  for  the 
wife's  maintenance.  Labbe  v.  Abat,  22  D. 
151. 

The  mere  fact  that  the  wife  suspects  the 
husband  of  adultery  does  not  amount,  under 
the  Spanish  law,  to  such  a  legal  constraint 
and  coercion  as  will  authorize  a  court  of  jus- 
tice to  declare  a  contract  of  separation  and 
dissolution  of  the  community  null  and  void. 

A 

Release  by  the  husband  of  a  cause  of  so* 
tion  arising  from  slander  of  his  wife  is 
valid  at  law,  although  a  deed  of  separation 
had  been  executed  between  husband,  wife, 
and  a  trustee  for  her,  in  which  the  husband 
covenanted  that  his  wife  might  prosecute 
suits  in  her  own  name,  or  in  the  names  of 
herself  and  husband,  for  any  injury  to  her 
person  or  character,  and  that  he  would  not 
hinder  her  in  so  doing,  and  would  ratify  her 
proceedings.     Beach  v.  Beach,  38  D.  584. 

The  wife's  right  to  alimony  and  dower  is 
not  barred  by  a  contract  entered  into  by 
her  husband  with  another,  but  to  which  she 
is  not  a  party,  and  by  which  it  is  agreed, 
the  husband  and  wife  having  separated,  that 
the  obligor  will  save  the  husband,  his  heirs 
or  representatives,  free  from  any  claim  of 
the  wife  to  maintenance,  alimony,  or  dower, 
in  consideration  of  the  conveyance  to  him  of 
certain  property  in  trust  for  the  use  and 
benefit  of  the  wife.  Gaines  v.  Poor,  79  D. 
559. 

46.  Necessity  of  a  trustee.  —  A  deed 
of  separation  made  between  husband  and 
wife  is  only  valid  when  made  through  the 
agency  of  a  trustee  acting  for  the  wife,  and 
when  so  made  is  binding  alone  upon  the 
husband  and  trustee.  Stephenson  v.  Osborne, 
90  D.  358. 

Where  a  husband,  under  articles  of  agree- 
ment   between    himself    and  wife,    places 

*  Agreements  for  separation,  validity  and  effect 
of,  see  note.  90  D.  867-870. 
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money  in  the  hands  of  trustees  for  ber  sole 
benefit  and  disposition,  although  the  articles 
are  inoperative,  as  such,  on  aooount  of  the 
trustees  never  having  signed  them,  yet  if 
the  wife  lives  apart  from  her  husband  upon 
the  faith  of  the  agreement,  and  makes  a  tes- 
tamentary disposition  of  the  money,  her  ad- 
ministrator may  recover  the  same  from  the 
trustees,  notwithstanding  the  husbands  ob- 
jections.   Smery  v.  Neighbour,  11  D.  641. 

H.  DivoBoa. 
1.  8uU  to  Annul  Marriage  Contract 

46.  Jurisdiction. — A  county  court  may 
inquire  into  the  validity  of  a  marriage  in 
certain  oases.    FomakUl  v.  Murray,  18  D. 

A  court  of  chancery  cannot  determine  the 
validity  of  a  marriage,  except  when  pro- 
cured by  abduction,  terror,  or  fraud,    lb. 

A  voidable  marriage  can  be  questioned  in 
England  only  by  a  direct  suit  for  that  pur- 
pose in  the  spiritual  court.    lb. 

The  authority  to  declare  a  marriage  null 
and  void  has  never  been  conferred  oy  the 
legislature  of  South  Carolina  upon  the  court 
of  equity,  or  any  other  court,  nor  has  the 
legislature  itself  ever  exercised  that  author- 
ity.    Maitison  v.  MaUison,  47  D.  541. 

A  distinction  between  authority  to  declare 
a  marriage  null  and  void,  or  to  grant  a  di- 
vorce, has  no  sanction,  either  in  reason  or 
authority.    76. 

Oue  state  cannot  annul  a  marriage  of 
parties  domiciled  in  another  state;  its  sen- 
tence would  be  utterly  void,  and  no  consent 
can  in  such  a  case  confer  jurisdiction.  Mar* 
rimm  v.  Harrison,  56  D.  227. 

Courts  of  equity  cannot,  upon  application 
of  third  persons,  dissolve  the  bonds  of  mat- 
rimony, nor  relieve  against  any  of  the  con- 
sequences resulting  from  a  marriage  entered 
into  from  fraudulent  motives.  McKinney  v. 
Clarke,  58  D.  59. 

Courts  cannot  declare  a  marriage  void  in 
South  Carolina  by  direct  proceedings  for  that 
purpose;  but  such  courts  have  power,  when 
the  question  arises  incidentally,  to  determine 
the  validity  of  a  marriage.  Bower*  v.  Bow- 
en,  73  D.  99. 

After  the  death  of  one  of  the  parties  to  a 
marriage,  no  judicial  proceeding  can  be  had 
to  inquire  into  its  validity.  FomdUU  v. 
Murray,  18  D.  344. 

The  validity  of  a  marriage  may  be  inquired 
into  after  the  death  of  a  party,  where  it,  or 
the  legitimacy  of  the  issue,  forms  a  link  in 
the  chain  of  title.    lb. 

47.  Grounds  —  Mental  incapacity.* 
—  The  marriage  of  a  lunatic  is  absolutely 
void.    Crump  v.  Moraon,  40  D.  447. 

An  action  to  nullify  marriage  on  the 
ground  of  insanity  may  be  brought  in  the 
name  of  the  lunatic,  by  her  committee,    lb\ 

*NujMtarof  merrlafe,  when  decreed,  see  note, 


Marriage  is  a  civil  contract,  and  may  be 
avoided,  like  other  oontracts,  for  want  of 
sufficient  mental  capacity  in  the  parties.  If 
at  the  time  of  attempting  to  contract  the 
mind  is  unsound,  it  is  incapable  of  that  con- 
sent which  is  necessary  to  the  validity  of  the 
contract    Cole  v.  Cole,  70  D.  275. 

Mental  unsoundness  to  avoid  a  marriage 
contract  must  be  dearly  shown,  and  must 
be  sufficient  in  degree,  as  it  is  not  every  un- 
soundness that  will' avoid  the  contract.    lb. 

It  it  difficult  to  determine  the  degree  of 
mental  incapacity  disabling  one  from  con- 
senting to  the  contract  of  marriage.  The 
general  test  is  the  fitness  of  the  person  to  be 
trusted  with  the  management  of  himself  and 
his  own  concerns.  Such  a  person  has  a  dis- 
posing, contracting  mind,  although  it  may  be 
in  a  degree  impaired.     lb. 

Although  a  judgment  annulling  a  mar- 
riage, void  on  account  of  the  insanity  of  one 
of  the  contracting  parties  at  the  time  of 
marriage,  is  unnecessary,  yet  it  will  be  sup- 
ported, as  conducive  to  good  order  and  de- 
corum, and  the  peace  and  conscience  of  the 
complainant,  especially  when  the  action  has 
been  prosecuted,  tried,  and  decided  as  oue 
for  divorce.     Powell  v.  Powell,  26  R.  774. 

48.  Phyaicial  incapacity.*  —  Mar- 
riage will  not  be  annulled  for  physical 
incapacity,  solely  on  the  confessions  and 
declarations  of  the  parties.  Devanbagk  v. 
DevanbagK  28  D.  443. 

A  court  of  chancery  has  the  same  powers 
to  ascertain  the  incapacity  in  such  cases  as 
the  English  court  of  chancery,    lb. 

The  incapacity  must  exist  at  the  time  of 
the  marriage,  and  must  continue  and  be  in- 
curable, to  be  a  ground  for  a  decree  of  nullity. 
lb. 

Impotence  in  a  female  must  be  an  absolute 
incapacity  for  sexual  intercourse,  to  warrant 
a  decree;  mere  sterility  is  not  enough,    lb. 

The  court  may  direct  an  examination  by 
surgeons  and  matrons,  to  ascertain  the  in- 
capacity of  the  woman,  in  such  cases,    lb. 

Where  the  answer  is  not  sworn  to  by  the 
defendant  in  such  a  ease,  or  no  answer  is 
filed  by  her,  she  must  be  examined  on  oath 
before  the  master  as  to  the  truth  of  the  al- 
legations in  the  MIL     lb. 

The  court  must  use  the  utmost  vigilance 
to  guard  against  fraud  and  collusion  in  such 
eases,    lb. 

49.  Duress,  fraud,  etc.  —  A  marriage 
procured  by  fraud,  terror,  and  abduction 
will  be  vacated  in  equity  at  the  suit  of  the 
innocent  party.     Ferlat  v.  Qojon,  14  D.  654. 

Marriage  when  annulled  for  fraud  must  be 
such  a  fraud  as  operates  upon  one  or  other 
of  the  immediate  parties  to  the  oontraot 
McKinney  v.  Clarke,  58  D.  59. 

A  man  cannot  avoid  a  marriage  contract 
on  the  ground  that  the  woman  fraudulently 

*  Annulment  of,  for  want  of 
see  note,  28 1>.  446-45L 
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represented  herself  to  him  as  chaste,  and 
thereby  induced  him  to  marry  her,  where  he 
knew  that  she  was  nnohaste  before  entering 
into  the  marriage  contract  with  her.  Crehore 
T.  Crehore,  93  D.  98. 

A  marriage  cannot  be  avoided  by  reason  of 
the  concealment  by  the  woman,  before  the 
marriage,  of  her  unchastity,  nor  of  her 
fraudulent  representation  that  she  was 
chaste.     Vwrney  v.  Varney,  88  R.  726. 

A  party  procuring  a  marriage  between 
himself  and  another  by  fraudulent  represen- 
tations, when  by  law  he  was  not  compe- 
tent to  snter  into  the  marriage  contract,  as 
where  he  had  a  wife  living  from  whom  he 
was  not  lawfully  divorced,  is  liable  in  dam- 
ages; and  an  action  is  maintainable  therefor 
without  first  procuring  a  formal  annulment 
of  the  marriage  contraot.  Blossom  ▼.  Barrett, 
97  D.  747. 

A  marriage  procured  by  fraud  is  not  abso- 
lutely void,  and  can  be  avoided  only  by  the 
person  defrauded,  in  his  lifetime.  Tomppert 
▼.  Tomppert,  26  R.  197. 

A  marriage  procured  by  duress  is  voidable, 
although  this  is  not  among  the  statutory 
causes  for  divorce.  WiUard  v.  Willard,  82 
R  629. 

One  who  had  seduced  a  woman  was  told 
by  her  brother-in-law  that  if  he  did  not 
marry  her  he  would  never  marry  another 
woman,  and  that  the  community  would 
lynch  him;  but  there  was  no  restraint  nor 
threat  of  present  bodily  harm  from  those 
present.  Having  married  the  woman  in 
consequence  of  these  representations,  — - 
held,  that  he  could  not  avoid  the  marriage 
for  duress.     Honnett  v.  Honnett,  34  R  39. 

Where  a  woman  contracts  marriage  while 
pregnant  by  another  than  her  husband,  and 
conceals  her  prev  nancy,  it  is  for  the  jury  to 
determine  whether  this  is  such  fraud  as 
avoids  the  marriage.  Allen's  Appeal,  44  R. 
101.# 

2.  Absolute  Divorce. 

60.  Jurisdictional  questions1. f — Gen- 
eral laws  authorizing  divorces  are  not  in 
conflict  with  the  constitutional  provision 
prohibiting  laws  impairing  the  obligation  of 
contracts;  provided  the  legislature,  in  the 
exercise  of  its  power,  does  not  pass  beyond 
the  rights  of  its  own  citizens,  and  act  npon 
the  rights  of  the  citizens  of  other  states. 
Tolen  v.  Tolen,  21  D.  742.  S.  P.,  Harding 
v.  Atden,  23  1).  549;  Clark  v.  Clark,  34  D. 
165;  XerUiHcmy  v.  Johnson,  38  D.  179. 

A  suit  for  divorce  for  adultery  may  be 
tried  in  Maine  in  the  county  where  the  in- 
jured party  lived  when  the  offense  was  com- 
mitted.    Harding  v.  AUIen,  23  D.  549. 

That  the  adultery  was  committed  within 

*  Concealment  of  pregnancy  as  ground  lor  an- 
nulment, see  note,  44  R.  104-106. 

t  Divorce,  action  for,  at  instance  of  third  per- 
son, or  after  death  of  one  of  the  spouses,  see 
Bute,  82 1>.  W7-20L 
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the  Jurisdiction  of  the  court  granting  a  di- 
vorce therefor  has  never  been  held  neces- 
sary,   lb. 

A  special  statute  of  Maine  authorizing  the 
supreme  judicial  court  of  that  state,  in  its 
discretion,  to  decree  a  divorce  between  par- 
ties named,  which,  under  the  general  law, 
the  court  had  no  power  to  do,  is  uncon- 
stitutional, as  granting  a  special  indulgence 
by  way  of  exemption  from  the  general  law. 
8'vmonds  v.  Simonds,  4  R.  576. 

Where  the  husband  has  already  obtained 
a  divorce,  the  court  may,  in  its  discretion, 
grant  a  like  divorce  to  the  wife  for  the 
purpose  of  making  an  ancillary  decree, 
securing  to  her  proper  portions  of  the 
common  property.  Stilphen  v.  Stilp/ten,  4 
R.  305. 

51.  Questions  of  domicile  and  resi- 
dence.— A  circuit  court  of  Indiana  has 
jurisdiction  of  an  action  for  divorce,  where 
the  plaintiff  has  been  a  resident  of  the 
state  for  one  year,  although  the  marriage 
contract  was  entered  into  and  the  cause  of 
divorce  arose  in  another  state,  and  the  de- 
fendant is  not,  and  never  was,  a  resident  of 
this  state.  Tolen  v.  Tolen,  21  D.  742. 
S.  P.,  in  Wisconsin,  Hubbelt  v.  HubbeU,  62 
D.  702. 

The  right  to  divorce  is  regulated  by  the 
law  of  domicile  of  the  parties  at  the  time 
that  the  offense  against  the  marital  rela- 
tions is  committed,  whether  or  not  the 
marriage  was  contracted  elsewere.  Dorni} 
v.  Dorsey,  32  D.  767;  Clark  v.  Clark,  34  1>. 
165. 

The  place  where  the  marriage  was  cele- 
brated seems  to  be  of  no  importance  in 
suits  for  divorce.  HarUau  v.  Harteau,  25 
D.  372. 

Lex  domicilii  is  the  rule  of  decision  in  an 
action  of  divorce.  Tolen  v.  Tolen,  21  D. 
742. 

Generally,  the  domicile  of  the  wife  is  de- 
termined by  that  of  husband;  but  where 
there  has  been  a  final  separatiou  of  husband 
and  wife,  and  they  have  their  actual  per- 
manent residence  in  different  states,  the 
domicile  of  the  husband  cannot  be  regarded 
as  fixing  that  of  the  wife,  so  as  to  confer 
or  oust  the  jurisdiction  in  a  suit  for  divorce. 
Jenness  v.  Jennes*,  87  D.  335. 

The  wife  may  have  a  separate  domicile 
from  that  of  her  husband,  tor  the  purpose 
of  suing  for  a  divorce.  Harteau  v.  Harteau, 
25  D.  372. 

Husband  and  wife  may  have  different 
domiciles  under  the  law  regulating  divorces, 
where  the  husband  has  forfeited  his  rights 
by  misbehavior  and  by  desertion  of  his  wife. 
Harding  ▼.  Alden,  Vl3  D.  549. 

The  wife  may  obtain  a  divorce  in  Maine 
for  adultery  in  another  state,  in  which  the 
husband  has  fixed  his  domicile  after  desert- 
ing his  wife.     Pk 

A  wife  removing  into  Maine  after  deser- 
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Hon  by  her  husband  it  entitled  to  the  ben- 
efit of  its  laws,  and  to  recognition  el  her 
right*  aa  a  married  woman,    lb. 

Where  a  cause  of  divorce  arose  in  one 
state,  in  which  the  parties  at  the  time  re- 
sided, and  in  which  the  husband  has  since 
continued  to  reside,  bnt  the  laws  of  that 
state  do  not  admit  of  divorces  for  snch 
cause,  the  courts  of  another  state  have  no 
jurisdiction  to  decree  a  divorce  on  that 
ground  after  the  wife's  removal  there,  al- 
though the  parties  resided  there  at  the  time 
of  their  marriage.  Harteau  v.  Harteau,  25 
D.  372. 

Power  to  grant  a  divorce  for  a  past  trans- 
gression is  not  taken  away  from  the  tri- 
bunals of  the  jurisdiction  in  which  the 
offense  occurred  by  a  subsequent  change 
of  domicile.     Done*  v.  Dorset,  32  D.  767. 

Divorce  will  not  be  granted  in  one  juris* 
diction  for  an  offense  committed  while  the 
parties  were  domiciled  in  another.    lb. 

Where  a  marriage  takes  place  in  one 
state,  and  the  husband  removes  to  another, 
the  oourts  of  this  latter  state  cannot  grant 
him  a  divorce  against  the  wife,  who  refuses 
to  accompany  him,  and  remains  in  the  state 
where  she  was  married.  Mutter  v.  Hilton, 
71  D.  604. 

Residence  of  defendant  in  the  state  is  not 
necessary  in  an  action  for  divorce  in  In- 
diana to  enable  him  to  file  his  oross*petition 
and  obtain  affirmative  relief.  Jennem  v. 
Jennees,  87  D.  335. 

The  supreme  court  of  Maine  cannot  grant 
a  divorce  to  parties  who  were  married  in 
another  state,  and  never  resided  in  Maine, 
but  who,  soon  after  the  marriage,  entered 
the  state  on  a  visit,  and  spent  four  davs 
there,  living  together  as  husband  and  wife; 
such  visit  is  not  a  oohabitation  within  the 
act  regulating  divorces.  Chief  v.  Calef,  92 
D.  549. 

It  is  settled  that  the  injured  party  in  the 
marriage  relation  must  seek  redress  in  the 
forum  of  the  defendant,  unless  such  defend- 
ant has  removed  from  what  was  before  the 
common  domicile  of  both.  Elder  v.  Red,  1 
R.414. 

When  a  court  has  no  jurisdiction,  notice, 
or  even  process  duly  served,  cannot  give 
vitality  to  the  judgment.    76. 

A  state  statute  authorising  the  oourts  to 
grant  divorces  to  non-residents  who  desire 
to  become  residents  is  void.  Hood  v.  State, 
26R.21. 

The  courts  of  New  Hampshire  have  juris- 
diction to  dissolve  marriage  for  the  adultery 
of  the  husband,  committed  in  another  state, 
subsequent  to  his  desertion  of  the  wife,  and 
while  she  was  an  actual  resident  of  New 
Hampshire,  the  marriage  having  been  con- 
tracted there.     Frary  v.  Frary,  32  D.  395. 

A  temporary  residence  in  another  state  for 
the  mere  purpose  of  getting  a  divorce  does 
mot  give  jurisdiction,  but  acquiescence  for 


eighteen  years  is  fatal  to  the  wife's  assertion 
of  claim  for  support.  Seed  v.  Reed,  50  R.  247. 

A  resident  of  Mexico  married  a  wife  in 
Texas,  and  took  her  to  his  home.  She  re- 
sided with  him  for  two  years,  when  she  came 
to  Texas,  and  instituted  proceedings  for 
divorce  against  him  for  cruel  treatment.  He 
appeared  and  defended.  Held,  that  the 
divorce  might  be  granted  although  similar 
causes  might  not  be  ground  for  divorce  ia 
Mexico.     Shreck  v.  Shreck,  5  R.  251. 

59.  legislative  divorces.*— Divorce 
in  Maryland  can  be  granted  only  by  an  act 
of  the  legislature.  Fomshill  v.  Mwrray,  18 
D.  344. 

Divorces,  having  been  granted  by  the  gen- 
eral assembly  from  the  earliest  times,  can 
now  be  viewed  in  no  other  light  than  as  a 
regular  exercise  of  legislative  power.  Orane 
v.  Meffhms,  19  D.  237. 

The  question  whether  a  violation  of  a 
marriage  contract  has  been  committed  is 
one  of  judicial  cognisance,  exclusively.  Ber~ 
thetemy  v.  Johnson,  38  D.  179. 

Divorces  are  the  subject-matter  of  judicial 
action,  and  cannot  be  granted  by  the  legisla- 
ture, in  the  absence  of  a  power  conferred 
upon  it  by  the  constitution;  bnt  to  avoid 
evil  consequences,  since  the  legislature  has 
long  exercised  this  power,  divorces  so 
granted  will  not  be  declared  void,  but  the 
exercise  of  the  power  will  be  simply  declared 
to  be  unwarranted  and  unconstitutional. 
Bingham  v.  Miller,  49  D.  471. 

Bvidenoe  to  show  that  a  legislative  divorce 
was  granted  for  causes  over  which  courts 
have  jurisdiction,  and  that  therefore  the 
legislature  had  no  power  to  grant  it,  under 
the  constitution,  is  inadmissible.  Jome*  v. 
Joneo,  51  D.  611. 

Bvidenoe  as  to  the  manner  of  proceeding, 
or  agencies  employed  by  any  member  of  the 
legislature  in  procuring  an  act  of  divorce,  is 
admissible,    /o. 

Divorce  a  vinculo  matrimonii  by  legislative 
enactment  is  a  constitutional  and  valid  exer- 
cise of  legislative  authority.  Wrigkt  v. 
Wright,  56  D.  723. 

A  legislative  enactment  authorizing  a 
court  of  equity  to  decree  divorces  in  certain 
cases  does  not  divest  the  legislature  of  all 
power  over  that  subject,  nor  does  it  give 
oourts  of  equity  exclusive  jurisdiction  over 
it.    lb. 

Granting  a  divorce  being  but  a  regrolar 
exercise  of  legislative  power,  it  is  not  within 
the  jurisdiction  of  the  judiciary  to  pronounce 
the  act  null  and  void.    lb, 

A  legislative  act  divorcing  parties  restores 
to  the  wife  the  real  estate  of  which  she  was 
seised  at  the  time  of  the  marriage,  and  which 
had  not  been  oonveyed  away  during  cover* 
ture  by  the  joint  act  of  herself  and  husband. 
lb. 

*  Constitmtionailty  of  statutes  granting  divorcee* 
see  note,  48  D.  437-130. 
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53.  Grounds,  generally.* — The  Eng- 
lish law  of  divorces  is  the  ecclesiastical  and 
not  the  common  law  of  that  country.  It 
was  never  adopted  in  New  York.  BwrUs  v. 
Burtia,  14  D.  663. 

Causes  for  'divorce  are  such  only  as  are 
specified  in  the  statute.     lb. 

The  rules  and  doctrines  of  ecclesiastical 
law  respecting  divorce  must  be  enforced  so 
far  as  they  are  applicable,  and  especially 
when  their  justice  and  good  sense  demand 
assent.     N  ogees  v.  Nogees,  58  D.  78. 

Divorces  will  not  be  allowed  except  for 
common  law,  canon  law,  and  statutory 
causes.     Hamaker  v.  Hamaker,  65  D.  705. 

Parties  cannot  be  divorced  merely  be- 
cause they  live  unhappily  together  from 
unruly  tempers  or  mutual  wranglings. 
Married  persons  must  submit  to  the  ordi- 
nary consequences  of  human  infirmities  and 
of  unwise  selections,  and  the  misconduct 
which  will  be  ground  for  a  divorce  must  be 
very  serious,  and  such  as  amounts  to  ex- 
treme cruelty.     Cooper  v.  Cooper,  97  D.  182. 

54.  Impotence,  t — Corporal  impotence 
not  being  recognized  in  the  statute  as  a 
ground  of  divorce,  this  court  has  no  author- 
ity to  adopt  the  law  of  England,  or  any 
other  country,  and  grant  a  divorce  on  such 
ground.     Burtis  v.  Burtis,  14  D.  563. 

When  the  wife  is  possessed  of  an  or- 
ganic defect,  rendering  coition  imperfect 
and  conception  impossible,  which  defect 
existed  at  the  time  of  the  marriage,  and  is 
conceded  to  be  permanent,  the  marriage  con- 
tract is  void  ab  initio,  on  the  ground  of  impo- 
tency,  and  a  deed  of  separation  voluntarily 
entered  into  by  the  husband  and  wife  will  not 
bar  a  subsequent  application  by  the  husband 
for  a  divorce  a  vinculo  on  the  ground  of  such 
impotency.    J.  O.  v.  H.  0.t  3R.  183. 

Insanity  arising  subsequent  to  marriage  is 
not  a  cause  for  divorce,  nor  is  impotency  or 
cruelty  resulting  from  such  insanity.  Impo- 
tency arising  after  marriage  is  no  ground  for 
divorce.     PoweU  v.  Powell,  26  R.  774. 

65.  Fraud,  duress,  etc.  —  The  fact 
that  a  marriage  was  procured  by  the  fraud 
el  the  wife  in  not  disclosing  her  pregnanoy 
at  the  time  of  marriage  is  no  cause  of  divorce. 
Long  v.  Long,  24  R.  449. 

56.  Adultery.):  —  Adultery  of  an  in- 
sane wife  is  ground  for  divorce,  and  her  in- 
sanity is  no  defease.  Matchm  v.  Matching  47 
D.  466.     Contra,  Nichols  v.  Nichols,  73  D. 

852. 

The  wife  is  entitled  to  divorce,  alimony, 
and  the  value  of  personal  property  owned  by 
her  at  the  time  of  the  marriage,  where  she 
deserts  her  husband  without  reasonable  ex- 

*  Statutory  causes  o!  divorce  in  the  several 
states  enumerated,  and  the  statutes  referred  to 
fn  a  note,  66  D.  708-726. 

«  Physical  Incapacity  as  a  ground  for  divorce, 

*  note,  23  D.  446-45L 

I  Adultery  by  insane  wife  as  ground  of  divorce, 
note,  47  D.  409,  47a 


ouse,  but  her  conduct  and  character  during 
the  separation  is  above  reproach,  while  the 
husband,  during  that  time,  has  been  guilty 
of  open  and  notorious  adultery.  In  such 
case,  the  helpless  and  dependent  condition 
of  the  wife  is  another  strong  claim  in  her 
favor.     Dupont  v.  Dupont,  74  D.  378. 

Under  the  statute  allowing  a  divorce  only 
to  a  party  " injured,"  the  adultery  of  the 
wife,  committed  after  a  separation  caused  by 
default  of  the  husband,  will  not  avail  him  to 
dissolve  the  bonds  of  matrimony.  Tew  v. 
Tew,  30  R.  84. 

67.  Cruelty. — 1.  In  general* — Cruelty, 
within  the  meaning  of  the  divorce  law,  may 
be  defined  to  be  any  conduct  in  one  of  the 
married  persons  which  furnishes  reasonable 
apprehension  that  the  continuance  of  the 
cohabitation  will  be  attended  with  bodily 
harm  to  the  other.  Morris  v.  Morris,  73  D. 
615. 

Courts  grant  divorces  for  cruelty,  not  so 
much  to  punish  offenses  already  committed, 
as  to  relieve  the  complaining  party  from  an 
apprehended  danger.    lb. 

2.  When  sufficient  ground.  —  Cruelty  may 
be  extreme  without  blows,  and  will  arise 
where  the  life  of  the  libelant  has  been  men- 
aced, and  where  there  has  been  harsh  treat- 
ment and  neglect  tending  to  show  that 
cohabitation  would  be  attended  with  danger 
to  her  health.  Harratt  v.  Harratt,  261). 
730.     3.  P.,  Morris  v.  Morris,  73  D.  615. 

Many  acts  are  not  necessary  to  constitute 
such  cruelty;  whenever  force  and  violenoe, 
preceded  by  deliberate  insult  and  abuse, 
have  been  once  wantonly,  and  without  provo- 
cation, used,  the  wife  can  hardly  be  consid- 
ered safe.     Poor  v.  Poor,  29  D.  664. 

The  cruelty  laying  a  legal  foundation 
for  a  divorce  must  be  unmerited  and  un- 
provoked,   lb. 

It  is  immaterial  whether  or  not  the  act  be 
unlawful  that  is  charged  by  husband  against 
wife,  and  used  as  a  pretext  for  cruelty;  in- 
deed, if  the  act  were  totally  inoffensive  in 
itself,  so  much  the  more  flagrant  would  be 
the  violence  threatened  or  inflicted  on  ac- 
count of  such  act.  Nogees  v.  Nogees,  58  D. 
78. 

A  charge  of  theft,  accompanied  with 
threats  of  bodily  injury  from  which  danger 
to  life,  limb,  or  health  may  be  justly  appre- 
hended, justifies  divorce  on  the  ground  of 
cruelty,  though  such  criminatory  charges  are 
not  in  themselves  sufficient,     lb. 

Threats  of  one  whose  previous  acts  have 
endangered  life  of  threatened  party,  and 
have  shown  his  temper  to  be  brutal  and  un- 
governable, justify  the  apprehension  that 
the  cruelties  once  inflicted  may  be  repeated. 
lb. 

Divorce  for  cruelty  may  be  granted  when, 
from  all  the  circumstances,  it  appears  that 

*  Crueltv  as  a  ground  for  divorce,  see  important 
notes,  29  D.  674-679:  78  D.  619-68L 
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one  of  the  parties  justly  apprehends  danger 
to  life,  limb,  or  health.     lb. 

When  actual  violence  has  been  exercised 
by  one  married  person  towards  the  other,  it 
is  well  settled  that  such  violence,  to  author- 
ize a  divorce,  must  be  attended  with  danger 
to  life,  limb,  or  health,  or  be  such  as  to 
cause  reasonable  apprehension  of  future 
danger.     Morris  v.  Morris,  73  D.  615. 

"  Extreme  cruelty/1  within  meaning  of 
divorce  laws,  need  not  be  persistent  and  be- 
come a  fixed  habit,  before  relief  and  safety 
can  be  had  by  divorce;  and  in  an  action  for 
divorce  on  this  ground,  it  is  error  for  the 
court  to  charge  that  "  the  acts  must  be  per- 
sistent, and  the  cruelty  must  be  so  extreme 
in  its  nature  that  in  itself  it  furnishes  an  ap- 
prehension that  the  continuance  of  the  co- 
habitation would  be  attended  with  bodily 
harm  to  the  wife.*'  Mahone  v.  Mahone,  81 
D.  91. 

Extreme  cruelty  is  not  confined  to  mere 
physical  violence,  by  the  statutes  of  Michi- 
gan, but  the  grievance,  of  whatever  kind, 
must  be  of  the  most  aggravated  nature,  to 
justify  a  divorce.  Cooper  v.  Cooper,  97  D. 
182. 

A  husband,  frequently  drunken,  who 
chokes  his  wife,  coarsely  accuses  her  of  un- 
shastity,  locks  her  up,  and  threatens  to  smash 
her  head  with  a  brick,  is  guilty  of  such  "in- 
human treatment  as  endangers  her  life,"  and 
entitles  her  to  a  divorce.  Wheeler  v.  Wheeler, 
3(3  R.  240. 

A  wife,  against  her  husband's  objection, 
went  to  the  house  of  her  parents  to  be  con- 
fined. The  husband  at  first  refused  to  go 
and  see  her  after  her  confinement,  but  at 
last  went,  and  then  told  her  that  if  she  did 
not  return  before  the  next  week's  newspaper 
was  published,  he  would  ■•  advertise  her, 
indirectly  charged  her  with  incest  with  her 
father,  and  intimated  that  the  child  was  her 
father's;  and  the  wife  not  returning,  he  did 
"  advertise  "  her  desertion.  Held,  extreme 
and  wanton  cruelty  warranting  a  divorce. 
Palmer  v.  Palmer,  40  R.  461. 

A  wife  sent  anonymous  letters  to  her  hus- 
band's clerk,  falsely  charging  her  husband 
with  criminal  intimacy  with  the  clerk's 
wife,  and  sent  similar  letters  to  the  news- 
papers. Held,  extreme  cruelty  justifying 
divorce.  Carpenter  v.  Carpenter,  46  R. 
108. 

T/ie  folloioinfl  are  instance*  of  "extreme 
cruelly  warranting  divorce  ":  Any  willful  mis- 
conduct of  the  husband  which  endangers  the 
life  or  the  health  of  the  wife,  which  exposes 
her  to  bodily  hazard  and  intolerable  hard- 
ship, and  renders  cohabitation  unsafe.  Poor 
v.  Poor,  29  D.  664. 

Where  the  husband  uses  language  to  his 
wife  not  usual  to  be  addressed  to  slaves, 
threatens  to  drive  her  from  the  house,  slaps 
her,  chokes  her,  has  an  ungovernable  pas- 
sion, and  prays  God  in  her  presence  to  de- 


liver him  from  her.     Payne  v.  Payne;  40 IX 

660. 

A  groundless  charge  of  adulterous  inter- 
course against  the  wife.  Pinkardr.  Pintard, 
66  D.  129;  Bahn  v.  Bahn,  50  R.  539. 

The  actual  commission  of  a  single  act  of 
cruel  and  inhuman  treatment,  accompanied 
by  circumstances  indicating  a  probability  of 
a  repetition  of  similar  conduct.  Beyer  v. 
Beyer,  36  R.  848. 

The  subjecting  of  the  wife,  by  the  husband, 
to  excessive  sexual  intercourse;  and  the  fact 
may  be  shown  by  the  wife's  testimony,  and 
such  testimony  will  not  be  excluded  on 
grounds  of  public  policy  or  decency.  Ifefent 
v.  Melvin,  42  R.  605. 

Where  a  wife  publicly  accuses  her  hus- 
band of  adultery.    Kelly  v.  Kelly,  51  R.  732. 

To  expel  a  wife  and  a  young  and  depend- 
ent step-daughter,  and  make  their  separa- 
tion a  condition  of  taking  back  the  wife. 
Friend  v.  Friend,  51  R.  161. 

A  single  whipping  or  beating  of  a  wife  by 
her  husband,  although  she  provoked  the  as- 
sault by  words.     Albert  v.  Albert,  51  R.  S6. 

3.  When  insufficient.  —  Extreme  cruelty  is 
not  austerity  of  temper,  petulance  of  man- 
ners, rudeness,  lack  of  attention,  or  sallies 
of  temper,  if  there  be  no  threat  of  bodily 
harm.     Poor  v.  Poor,  29  D.  664. 

Mere  blows  do  not  necessarily  constitute 
cruelty;  for  they  may  be  unaccompanied 
with  apprehension  of  danger  to  life,  limb,  or 
health,  and  may  cause  but  slight  unhappi- 
neas.     Nogeee  v.  Nogeee,  58  D.  78. 

Circumstances  may  exist  where  a  wife  'will 
not  be  granted  a  divorce  because  the  husband 
struck  her  with  a  horse-whip,  or  switch,  in- 
flicting bruises.  Joyner  v.  Joyner,  82  D. 
421. 

A  single  act  of  personal  violence  by  hus- 
band to  wife  does  not  constitute  "  cruelty  of 
treatment"  within  the  statute  of  divorce. 
Hothnll  v.  Hoshall,  34  R.  298. 

The  practice  of  masturbation  by  a  hus- 
band in  the  presence  of  his  wife,  but  without 
compelling  her  to  remain  present,  which  in- 
jures her  health  by  its  effect  upon  her  feel- 
ings, is  not  "  cruel  and  abusive  treatment " 

warranting  a  divorce.      W v.  W .  55 

R.  491. 

58.  Desertion.  —  1.  Validity  and  fjec* 
of  statute*.  —  Desertion  is  a  statutory  ground 
for  divorce.  SouUiwkk  v.  Southwick,  93  D. 
95. 

The  word  "desertion,"  in  a  statute  author- 
izing divorce  for  that  cause,  does  not  signify 
merely  a  refusal  of  matrimonial  intercourse 
which  would  be  a  breach  or  violation  of  a 
single  conjugal  or  marital  duty  or  obi  g  itiou 
only,  but  it  imports  a  cessation  of  cohabita- 
tion, a  refusal  to  live  together,  which 
involves  an  abnegation  of  all  the  dntic* 
and  obligations  resulting  from  the  mnrria^« 
contract,     lb. 

A  statute  authorising  a  divorce  on  account 
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of  desertion  which  had  occurred  prior  to  its 
passage  is  a  retrospective  law,  and  con- 
sequently invalid.  Clark  v.  dark,  34  D.  166. 
Divorce  for  desertion  is  granted  against 
a  party  whose  wrongful  conduct  caused  sep- 
aration; and  refused  to  such  party,  when 
applying  for  it,  although  the  other  party  has 
withdrawn  from  his  society,  and  in  that 
sense  deserted  him.  Lea  v.  Lea,  96  D.  772. 
A  wife  who  has  withdrawn  from  cohabita- 
tion with  her  husband  in  consequence  of  his 
cruelty  or  neglect  to  provide  for  her  may 
maintain  a  libel  for  desertion,     lb. 

2.  When  ground  for  divorce,  —  Desertion, 
to  constitute  a  ground  of  divorce,  must  have 
continued  up  to  the  time  of  filing  the  libel. 
Clark  v.  Clark,  34  D.  165. 

Separation  and  intention  to  abandon  must 
concur,  to  constitute  ground  for  divorce. 
They  need  not  be  identical  in  commence- 
ment, but  desertion  will  commence  from  the 
time  intention  to  abandon  is  formed.  Pink- 
ard  v.  Pinboard,  66  D.  129. 

Where  a  cause  of  divorce  called  for  by  stat- 
ute is  continuing  one,  snoh  as  desertion, 
although  it  may  nave  begun  before  the  en- 
actment of  the  statute,  yet  if  it  continued 
after  the  passage  for  the  period  required 
therein,  the  ease  comes  within  the  act.  Mo 
Craney  v.  MeCraney,  68  D.  7t2. 

To  bar  action  of  divorce  on  ground  of 
desertion  by  plaintiff,  it  must  exist  for  two 
years,  under  the  California  statute,  and  the 
court  cannot  fix  a  period  other  than  that 
designated;  still,  such  desertion  for  less  time 
than  the  statutory  period  furnishes  a  proper 
subject  for  consideration  in  determining  the 
character  of  divorce  to  be  granted.  ConarU 
v.  Conant,  70  D.  717. 

Desertion  is  a  question  of  intention;  and 
any  circumstances  which  render  it  necessary 
or  proper  that  a  wife  should  reside  elsewhere 
than  with  her  husband  constitute  a  valid 
defense  to  a  charge  of  desertion  against  her. 
Marsh  v.  Marsh,  82  D.  251. 

Desertion  is  actual  abandonment  of  matri- 
monial cohabitation,  with  intent  to  desert, 
willfully  and  maliciously  persisted  in,  with- 
out cause,  for  two  years.  The  guilty  intent 
is  manifested  when,  without  cause  or  consent, 
either  party  withdraws  from  the  residence 
of  the  other.  Ingenoli  v.  Ingersoll,  88 
D.  500. 

The  fact  that  a  husband  has  for  more 
than  five  years  intentionally  abandoned  all 
matrimonial  intercourse  with  his  wife, 
against  her  consent,  and  has  refused  her  his 
companionship  and  the  protection  of  his 
home,  is  sufficient  to  entitle  her  to  a  divorce 
for  desertion,  notwithstanding  the  husband 
has  from  time  to  time  contributed  to  her 
support.     Magrath  v.  Magrath,  4  R.  579. 

3.  Wlien  not  ground.  —  An  action  for  di- 
vorce by  husband,  upon  ground  of  voluntary 
desertion,  cannot  be  maintained  where  it 
appears  that  the  wife's  aluuidonment  was 


caused  by  unfounded  accusations  of  unchaste 
conduct.     Hardin  v.  Hardin,  52  D.  170. 

Voluntary  separation  by  wife  from  hus- 
band pending  suit  against  her  for  divorce  on 
the  ground  of  adultery  does  not  constitute 
willful  desertion;  because  the  legal  presump- 
tion is,  that  the  separation  took  place  by  the 
Erocnrement  or  with  the  assent  of  the  hus- 
and,  and  because  it  is  legally  improper  for 
the  parties  to  cohabit  during  the  pendency 
of  such  a  suit  Marsh  v.  Marsh,  82  D. 
251. 

Where  the  wife,  upon  her  husband's  fail- 
ure to  support  her,  separates  from  him,  and 
returns  to  her  relatives  with  his  consent, 
the  separation  is  not  a  willful  and  malicious 
desertion  on  his  part,  such  as  will  entitle  her 
to  a  divorce,  although  he  has  ceased  to  write 
to  her  or  to  answer  her  letters.  Ingersoll  v. 
Ingersoll,  88  D.  500. 

Libel  by  husband  for  divorce  from  bond 
of  matrimony  on  ground  of  desertion  cannot 
be  supported  from  the  mere  fact  that  his 
wife  has  refused  for  five  consecutive  years  to 
have  sexual  intercourse  with  him,  although 
such  refusal  might  be  unjustified  by  con- 
siderations of  health  or  physical  disability. 
SovChtoich  v.  Southunck,  93  D.  95. 

Husband  cannot  maintain  libel  for  deser- 
tion where,  by  his  cruelty  or  neglect  to  pro- 
vide for  his  wife,  he,  being  sufficiently  able 
to  do  so,  has  caused  her  to  withdraw  from 
cohabitation  with  him.  Nor  can  he  do  so 
where  she  has  left  him,  with  his  approbation, 
wishes,  or  consent,  and  remained  away  for 
live  years.    Lea  v.  Lea,  96  D.  772. 

Neither  party  can  obtain  divoroe  where 
they  separate  by  mutual  consent.    /A. 

Voluntary  withdrawal  of  wife,  induced  by 
her  husband's  cruelty  or  neglect,  is  not  such 
consent  as  will  deprive  her  of  the  right  to 
divorce,  even  if  the  husband  should  accom- 
pany his  cruelty  or  neglect  with  permission 
for  her  to  depart  from  his  house  and  society. 
lb. 

Divorce  cannot  be  granted  for  desertion, 
unless  it  is  against  the  will  of  the  deserted 
party;  and  if  there  be  a  separation  by  con- 
sent, nothing  but  an  unconditional  resump- 
tion of  former  relations  can  restore  the 
parties  to  such  a  position  as  would  make  a  new 
separation  by  the  departure  of  the  wife  a 
criminal  desertion.  Cooper  v.  Cooper,  97  D. 
182. 

Denial  of  marital  intercourse  is  not  "  utter 
desertion."    Stewart  v.  Stewart,  57  R.  822. 

59.  Drunkenness.  —  "  Habitual  intem- 
perance/' within  the  meaning  of  a  divorce 
statute,  is  not  necessarily  the  habit  of  drink- 
ing intoxicating  liquors  to  such  excess  as  to 
render  the  party  at  all  times  incapable  of  at- 
tending to  business;  but  if  there  be  a  habit 
of  drinking  to  excess  in  such  a  degree  as  to 
render  the  party  incapable  of  attending  to 
his  business  during  the  principal  portion  of 
the  time  usually  devoted  to    business,    il 
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amounts  to  habitual  intemperanoe.     Mahone 
v.  Mahone,  81  D.  91. 

60.  Insanity. — Ground  for  divorce  is 
furnished  neither  by  occasional  paroxysms  of 
hereditary  insanity  before  marriage,  and  un- 
known to  plaintiff,  nor  by  complete  insanity 
after  marriage.  Hamdher  v.  Hamaker,  65 
D.  705. 

The  fact  that  both  parties  were  insane  when 
a  petition  was  filed  under  the  statutes  of  1873, 
chapter  371,  section  3  (which  provides  that  an 
absolute  divorce  may  be  decreed  upon  the  pe- 
tition of  one  divorced  nisi),  is  not  a  conclusive 
reason  for  dismissing  the  petition;  and  the 
fact  that  the  divorce  nisi  was  obtained  while 
they  were  sane  does  not  make  it  a  matter  of 
oonrse  that  an  absolute  divorce  should  be 
granted;  and  a  statement  of  facts  agreed  by 
the  guardians  does  not  free  the  court  from 
its  duty  to  dispose  of  the  cases  as  public 
policy  and  the  interests  of  the  parties  re- 
quire.    OarneU  v.  Garnet*,  19  R.  369. 

61.  Hatters  of  defense,  generally.*-- 
Divorce  will  be  denied  where  the  conduct  al- 
leged as  ground  therefor  was  provoked  by 
the  actions  of  the  libelant.  Poor  v.  Poor,  29 
D.  664. 

Desertion  on  the  part  of  plaintiff  is  no  de- 
fense to  an  action  of  divorce  upon  the  ground 
of  adultery.  Bichardson  v.  Bichardson,  30 
D.  538. 

Evidence  of  general  good  character  is  ad- 
missible in  an  action  for  divorce,  where  the 
charge  is  adultery.  O*  Bryan  v.  &  Bryan,  53 
D.  128. 

Action  for  divorce  is  in  the  nature  of  a 
criminal  proceeding.     lb. 

In  an  action  by  a  wife  for  divorce  for 
cruelty,  an  agreement  of  separation  made 
two  years  before,  after  the  acts  of  cruelty, 
and  after  actual  separation,  and  substan- 
tially complied  with  by  the  husband,  is  a 
valid  defense.     Squires  v.  Squires,  38  R  668. 

62.  Recrimination,  connivance,  or 
procurement. f — Recrimination  is  a  valid 
defense  in  all  actions  for  divorce.  Hale  v. 
Hale,  26  R  294. 

In  an  action  for  divorce  for  causes  other 
than  adultery,  where  fault  is  shown  on  both 
sides,  the  plaintiff  cannot  prevail  on  the 
ground  that  his  fault  is  the  less.     lb. 

Divorce  will  be  refused  when  the  applicant 
is  guilty  of  the  same  crime  of  which  he  com- 
plains.    Mattox  v.  Mattox,  15  D.  547. 

One  shown  to  be  guilty  of  adultery  is  not 
entitled  to  obtain  a  divorce  from  his  wife  for 
a  like  offense  previously  committed  by  her. 
Christianberry  v.  Christianberry,  25  D.  96; 
Conani  v.  Conani,  70  D.  717.  And  if  the  ap- 
plicant, though  not  thus  guilty,  is  still  not 
blameless,  relief  must  be  limited  to  a  divorce 
a  mensa  et  thoro.   Conani  v.  Conant,  70  D.  717. 

*  See  note  on  defenses  in  divorce  cases,  15  D. 
211-214. 

t  Adultery  as  a  bar  to  divorce,  see  note,  90  D. 
610-613. 
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•  The  husband's  adultery  any  time  before 
the  final  decree  will  bar  his  suit  for  a  divorce, 
and  may  be  availed  of  by  a  supplemental  an- 
swer.    Smith  v.  Smith,  27  D.  75. 

An  act  of  adultery  committed  by  husband, 
and  forgiven  for  years,  should  not  be  held 
to  compel  him  to  submit  without  redress  to 
the  faithlessness  and  unrestrained  profligacy 
of  his  wife.     Jones  v.  Jones,  90  D.  607. 

A  divorce  will  be  denied,  even  on  the 
ground  of  adultery,  if  the  wrongful  act  was 
caused  by  the  complainant.  Pierce  v.  Pierce, 
15  D.  210. 

Connivance  by  a  husband  at  his  wife's 
adultery,  on  the  ground  of  which  an  action 
for  divorce  by  him  is  dismissed,  is  not  an 
absolute  bar  to  an  action  for  divorce  for  a 
prior  act  of  adultery,  committed  by  her  with 
another  person,  and  not  known  to  the  hus- 
band at  the  time  he  brought  the  former 
action.     Morrison  v.  Morrison,  56  R.  688. 

A  husband,  suspecting  his  wife  of  adultery 
with  a  lodger  in  his  house,  informed  his  win 
that  he  was  going  out  of  town,  and  should 
not  return  that  night,  or  until  late  that  night 
He  did  not  go  out  of  town,  but  watched  the 
house  in  the  evening  until  he  saw  the  lights 
in  his  wife's  and  the  lodger's  room  extin- 
guished, and  then  secretly  entered  and  sur- 
prised them  in  lAd  together.  This  particular 
act  of  adultery  would  not  have  occurred  but 
for  the  husband's  scheme.  Held,  not  a  "  con- 
nivance "  by  the  husband.  Bobbins  v.  Bobbins, 
54  R.  488. 

63.  Condonation.  —  A  divorce  will  be 
denied,  where  it  appears  that  the  injured 
party,  with  fnll  knowledge,  has  forgiven  the 
injury,  where  there  has  been  no  subsequent 
misconduot;  or  where  it  appears  that  the 
adultery  was  committed  by  the  procurement 
or  with  the  connivance  of  the  complainant. 
Smith  v.  Smith,  27  D.  75. 

Condonation  is  a  conditional  forgiveness, 
and  a  repetition  of  the  injury  revives  the 
condoned  adultery.  Smith  v.  Smith,  27  D. 
75.  S.  P.,  Harrison  v.  Harrison,  56  D.  227; 
Nogees  v.  Noyces,  58  D.  78;  Langdon  v. 
Langdon,  60  D.  296;  Bobbins  v.  Robtins,  97 
D.  91. 

Whether  the  cohabitation  of  a  wife  with 
her  husband  after  his  private  confession  to 
her  of  an  act  of  adultery,  but  which  she  has 
no  means  of  proving  so  as  to  justify  her  in 
leaving  his  bed  and  board,  and  to  protect 
her  friends  who  might  receive  and  harbor 
her  against  his  will,  is  such  a  condonation 
of  the  offense  as  will  bar  her  suit  for  a  di- 
vorce, upon  a  subsequent  discovery  of  the 
means  of  establishing  his  guilt,  gvra-e.  Hof- 
mire.  v.  Hof  mire,  32  D.  611. 

Divorce  for  adultery  is  barred  by  condo- 
nation under  Texas  statute;  but  this  effect 
of  reconciliation  is  not  extended  beyond 
causes  for  adultery.  If  ogee*  v.  Nogees,  58 
D.  78. 

To  cancel  condonation,  it  is  not 
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66.  Bill.*— It  is  sufficient,  in  a  bill  for 
divoroe  for  adultery,  to  charge  the  offense 
as  having  been  committed  with  one  or  more 
persons  unknown  to  the  plaintiff.    Qermand 


that  the  same  injuries  shall  be  repeated. 
Langdon  v.  Langdon,  60  D.  296. 

Right  to  sue  for  divorce  for  acts  of  cruelty 
which  the  wife  had  condoned  was  held  to  be 
revived  by  conduct  of  the  husband  in  refusing 
to  speak  to  her  for  six  weeks  continuously, 
commencing  only  a  fortnight  after  the  act 
which  had  been  condoned,  although  such  con- 
duct of  itself  would  be  insufficient  to  sustain 
a  suit  for  divorce.     Robbing  v.  Bobbin*,  97  D. 

91. 

Where  a  party  committing  adultery  is  re- 
ceived back  and  forgiven,  the  marriage  con- 
tract is  renewed,  and  begins  as  res  miegra, 
and  it  is  for  the  party,  and  not  the  court,  to 
forgive  a  new  offense  of  like  character. 
Jones  v.  Jones,  90  D.  607. 

Where  a  wife  dismisses  a  libel  for  divorce, 
and  agrees  to  condone  the  husband's  previ- 
ous offenses,  and  to  live  with  him  again,  if 
he  will  not  commit  further  acts  of  adultery, 
and  he  does  afterward  commit  adultery,  such 
dismissal,  agreement,  and  condonation  will 
not  bar  the  wife  from  suing  for  a  divorce  for 
either  his  earlier  or  later  acts  of  adultery. 
SewaU  v.  SewaU,  23  R.  299. 

Where  a  wife  leaves  her  husband  on  ac- 
count of  his  cruelty,  and  returns  on  his 
promise  of  amendment,  his  subsequent  cru- 
elty revives  the  original  offense.  Gordon  v. 
Gordon,  43  R.  729. 

The  husband's  condonation  of  the  wife's 
adultery  does  not  debar  her  from  divoroe 
from  him  on  account  of  his  subsequent  adul- 
tery.    Gumming  v.  Gumming,  46  R.  476. 

64.  Who  may  sue.  —  A  town  cannot 
institute  proceedings  to  annul  void  marriage. 
A  decree  of  divorce  can  only  be  obtained  at 
the  suit  of  the  parties  to  the  marriage. 
Mouniholly  v.  Andover,  34  D.  685. 

An  infant  wife  may  maintain  a  suit  for 
divorce  in  her  own  name,  without  acting  by 
guardian  or  next  friend.  Jones  v.  Jones,  36 
D.  723. 

A  libel  for  divorce  cannot  be  prosecuted 
by  libelant's  father,  or  any  third  person, 
where  the  libelant  died  before  the  libel  was 
entered,  for  the  purpose  of  having  the  libelee 
excluded  from  a  share  in  the  estate  of  her 
husband,  or  from  the  custody  of  their  child. 
KtmbaUv.  Kimball,  82  D.  194. 

A  guardian  or  next  friend  of  an  insane 
wife  cannot  maintain  action  against  her 
husband  for  divorce.  The  right  to  sue  for 
divorce  is  strictly  persons!  to  the  party 
aggrieved,  and  it  is  at  the  volition  of  that 
party  whether  a  suit  shall  be  begun  and 
prosecuted,  or  not.  Worthy  v.  Worthy,  91 
b  758;  Btrdxell  ▼.  Bh-dzell,  52  R.  539. 

When  a  libel  for  desertion  has  been  dis- 
missed, generally,  for  insufficiency  of  proof, 
the  libelant  cannot  maintain  a  subsequent 
libel  for  an  adultery  that  was  known  to  him 
when  the  first  was  brought,  without  showing 
a  reason  for  its  non-allegation  then.  Bart* 
htU  v.  BarUtU,  18  R.  493. 


v.  Germond,  10  D.  335. 

Adultery  as  ground  of  divorce  must  be 
charged  as  committed  at  a  particular  time 
and  place.  Farr  v.  Farr,  69  D.  406.  It  is 
not  necessary  to  state  the  day,  but  the 
month  and  year  should  be  stated;  and  these 
principles  apply  as  well  to  the  answer  setting 
up  adultery  by  way  of  recrimination.  Marsh 
v.  Marsh,  84  D.  164.  But  defendant,  by 
failing  to  demur,  waives  his  objection  so  far 
as  want  of  specification  of  acts  constituting 
the  charge  is  concerned.  Conant  v.  Conant, 
70  D.  717. 

The  name  of  the  person  with  whom  adul- 
tery, charged  as  ground  of  divorce,  was 
committed  need  not  be  set  forth  in  a  bill  for 
divorce,  unless  reasonable  certainty  cannot 
otherwise  be  attained.  Farr  v.  Farr,  69  D% 
406. 

A  general  allegation  in  a  bill  for  divorce* 
that  defendant  has  committed  adultery 
within  a  specified  time  is  insufficient;  the 

Sarty  with  whom  the  crime  is  believed  to 
ave  been  committed  must  be  named,  or  if 
unknown,  an  averment  to  that  effect  is 
necessary.     Marsh  v.  Mai  shy  84  D.  164. 

A  bill  for  divorce  praying  discovery  from 
defendant  whether  she  has  not  committed 
adultery  since  her  marriage,  with  any  person 
whatever,  and  with  whom,  and  at  what 
time  and  place,  and  under  what  circum- 
stances, is  demurrable.  The  rule  is,  that  a 
defendant  is  not  bound  to  accuse  himself  of 
a  crime,  or  to  furnish  any  evidence  what- 
ever which  shall  lead  to  any  accusation  of 
that  nature;  and  the  objection  lies  to  a  par- 
ticular interrogatory,  though  the  bill  be  in 
other  respects  unexceptionable.     lb. 

An  allegation  by  plaintiff  that  she  is  a  resi- 
dent of  Campbell  County,  omitting  the 
words  "in  Kentucky,"  is  a  sufficient  allega- 
tion of  residence,  as  the  court  will  take  judi- 
cial notice  that  there  it  such  a  county  in  that 
state;  and  when  she  brings  her  action  in 
such  county,  will  not  assume  that  she  is  a 
resident  of  a  county  of  that  name  in  another 
state.     Strode  v.  Strode,  96  D.  211. 

66.  IiibeL  —  A  libel  for  a  divorce  on  the 
ground  of  adultery  may  be  amended  by 
adding  a  charge  of  extreme  cruelty.  Ander- 
son v.  Anderson,  16  D.  237. 

A  libel  for  divoroe  may  be  amended  so  as 
to  meet  the  proof,  if  the  act  charged  is  suffi- 
ciently proved,  but  at  a  different  place  from 
the  one  alleged.  Adams  v.  Adams,  51  D. 
219. 

A  charge  of  adultery  with  persons  un- 
known to  the  libelant  is  sufficient  to  admit 
evidence  concerning  the  act.     lb. 

Fresh  acts  of  adultery  may  be  pleaded 

*  Adultery,  how  alleged,  see  note,  84  D.  166. 
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■npplementarily,  and  sentence  be  obtained 
on  tacts  not  existing  at  the  commencement 
of  the  suit.    lb. 

67.  Petition.  —  A  petition  for  divorce 
on  the  ground  of  adultery  ought  to  state  the 
time  and  place  of  its  commission.  Cluistian- 
berry  v.  Christianberry,  25  D.  96. 

Petition  for  divorce  has,  in  New  Hamp- 
shire, the  character  of  a  civil  judicial  pro- 
ceeding.    Clark  v.  Clark,  34  D.  165. 

Acts  of  cruelty,  with  specifications  as  to 
time  and  place,  should  l>e  stated  in  petition 
for  divorce  on  the  ground  of  cruelty.  Noyces 
v.  Nogees,  58  D.  78. 

Failure  to  swear  to  a  petition  for  divorce 
does  not  vitiate  the  decree  on  the  ground 
that  the  court  had  no  jurisdiction.  McCraney 
v.  McCraney,  68  D.  702;  Rush  v.  Rush,  26  R. 
179. 

The  cause  of  divorce  should  be  set  forth 
In  the  petition  particularly  and  specially, 
under  toe  North  Carolina  statute.  Joyner 
v.  Joyner,  82  D.  421. 

08.  Plea,  or  answer.  —  Condonation  or 
recrimination,  to  be  taken  advantage  of  in  a 
suit  for  a  divorce,  should  be  urged  by  way  of 
special  plea,  or  insisted  on  in  the  answer  as 
a  defense.    Smith  v.  Smith,  27  D.  75. 

Defendant  in  a  suit  for  a  divorce  may  deny 
the  adultery,  and  insist  in  the  same  answer 
that  it  has  been  condoned  if  committed;  and 
may  set  up  acts  of  adultery  by  the  complain- 
ant in  bar  of  the  suit     lb. 

In  an  action  for  divorce  on  ground  of  adul- 
tery, where  the  defense  set  up  is  the  counter- 
charge of  adultery,  the  facts  constituting 
such  defense  must  be  fully  and  plainly  set 
forth  in  the  answer.  Jones  v.  Jones,  flO  D. 
607. 

The  court  cannot  entertain  any  matter 
not  properly  put  in  issue,  on  the  ground  that 
public  policy  and  public  morals  requiae  it 

69.  Evidence,    generally.  —Where 

Slaintiff  who  has  filed  an  original  bill  for 
ivorce  afterwards  files  a  supplemental  bill 
reaffirming  the  charges  made  in  the  original 
bill,  without  objection  from  defendant,  it  is 
properly  a  next  of  the  case,  and  evidence  of 
acts  supportive  of  the  plaintiff's  case,  which 
occurred  after  the  filing  of  the  original  bill, 
but  prior  to  the  filing  of  the  supplemental 
one,  are  admissible  in  evidence.  Ftiglcy  v. 
Feiglcy,  61  D.  375. 

The  rule  that  a  divorce  will  not  be  granted 
upon  uncorroborated  testimony  of  the  plain- 
tiff is  not  inflexible,  as  sometimes  no  other 
evidence  exists,  or  can  be  obtained.  Bobbin* 
v.  Robbms,  97  D.  91. 

A  divorce  will  not  be  granted  upon  the 
testimony  of  young  children  of  the  parties. 
Crovmcr  v.  Croumer,  38  R.  245. 

70.  Proof  Of  adultery.  —  Where  an 
issue  was  directed  to  try  the  fact,  on  the  al- 
legation "that  the  defendant  had  committed 
adultery  with  one  W.  C.  F.  on  or  about  the 


first  day  of  April,  1816,  in  R.  County, "  ths 
evidence  must  be  confined  to  the  specific 
charge  put  in  issue;  and  evidence  cannot  bs 
given  of  adultery  committed  with  any  other 
person  than  the  one  named,  although  ths 
charges  in  the  bill  are  general,  that  the  de- 
fendant had  "  committed  adultery  at  divert 
times  with  W.  C.  F.,  and  others,  to  ths 
plaintiff  unknown.  Oermond  v.  Oermond,  10 
D.  335. 

Where  evidence  was  given  at  the  trial  of 
adultery  committed  by  the  defendant  with 
other  persons  besides  W.  C.  F.,  the  verdict 
was  set  aside,  and  a  new  trial  awarded,  with 
leave  to  the  plaintiff  to  amend  the  feigned 
issue,     lb. 

The  record  of  the  conviction  upon  an  in- 
dictment for  adultery  is  evidence,  in  a  sub- 
sequent suit  for  divorce  brought  against  the 
defendant  by  his  wife,  both  of  the  marriage 
and  of  the  adultery.  Anderson  v.  Anderson, 
16  D.  237. 

Adultery  need  not  be  proved  by  direct 
testimony,  but  it  may  be  inferred  from  cir- 
cumstances that  lead  to  it  by  fair  inferences, 
as  a  necessary  conclusion.  Richardson  v. 
Richardson,  30  D.  538;  Maichin  v.  Match**, 
47  D.  466. 

Proof  of  adultery  at  a  different  place  from 
the  one  alleged  is  insufficient.  Adams  v. 
Adams,  51  D.  219. 

Divorce  will  not  be  granted  for  the  adul- 
tery of  the  husband,  when  the  only  evidence 
of  guilt  is  that  he  was  affected  with  vene- 
real disease  within  six  months  after  the 
marriage.     Mount  v.  Mount,  82  D.  276. 

Evidence  of  acts  of  adultery  between 
libelee  and  his  paramour,  committed  after 
the  filing  of  the  libel  for  divorce  against  him 
by  his  wife,  is  competent  to  show  the  nature 
of  the  intercourse  between  them  at  the  time 
when  the  adultery  charged  in  the  libel  is  al- 
leged to  have  been  committed.  Thayer  r. 
Thayer,  100  D.  110. 

71.  Proof  of  desertion. — Where  no 
cause  is  assigned  nor  explanation  offered  for 
desertion  of  the  husband  by  the  wife,  who 
is  suing  for  divorce,  it  is  legally  inferred 
that  she  is  guilty  of  willful  desertion.  Co- 
nor* v.  Conant,  70  0.  717. 

72.  Admissions  and  confessions 

An  admission  or  confession  of  a  defendant 
in  his  answer  cannot  establish  adultery  or 
authorise  a  decree  of  divorce  upon  that 
ground,  either  in  cases  of  divorce  a  vinculo 
or  a  mensa  et  thoro.  Richardson  v.  Richard" 
son,  30  D.  538. 

An  admission  made  by  the  wife  to  her 
husband  that  she  had  committed  adultery 
is  not  competent,  unsupported  by  other 
proof,  to  sustain  the  charge.  Miller  ▼.  Mil- 
ler, 32  D.  417,  Matchin  v.  Mateltin,  47  D. 
466. 

Positive  proof  that  a  confession  of  guilt 
was  made  through  fear  is  not  required  upon 
the  part  of  the  wife,  in  order  to  negative  the 
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effect  of  such  confession,  but  it  may  be  in- 
ferred from  her  husband's  general  treatment 
of  her.     Miller  v.  Miller,  32  D.  417. 

A  confession  of  adultery  by  the  paramour 
of  the  wife,  not  communicated  to  her,  is  not 
evidence  against  her  in  a  suit  for  divorce. 
Matehm  v.  MaUJdn,  47  D.  466. 

78.  Verdict  on  trial  by  jury. —  Special 
findings  of  fact  by  the  jury  npon  a  trial  of  a 
libel  for  divorce  are  not  conclusive  as  to 
facts  not  essential  to  although  consistent 
with  their  general  verdict  and  the  decree;  as 
where  a  foreign  divorce  is  brought  into  ques- 
tion.    Burlen  v.  Shannon,  96  D.  733. 

74.  Effect  of  decree  on  rights  of  tbe 
parties.* — Divorce  severs  the  marriage  tie 
as  to  both  parties,  without  reference  to  the 
question  as  to  which  was  in  fault.  8tate  v. 
Weatherby,  69  D.  59. 

A  decree  of  divorce  against  a  non-resident 
defendant,  who  appears  to  have  been  served 
with  process  where  the  complainant  was 
within  the  jurisdiction,  though  effective  in  a 
sister  state,  so  far  as  a  dissolution  of  the  mar- 
riage is  concerned,  may  not  be  so,  perhaps, 
with  respect  to  any  allowance  therein  di- 
rected to  be  paid  by  the  defendant.  Harding 
v.  Alden*  23  D.  649. 

The  husband's  interest  in  the  wife'8  estate 
is  terminated  by  a  divorce  a  vinculo.  Howey 
v.  Goings,  54  D.  427;  BoyHn  v.  Rain,  65  D. 
349. 

A  subsequent  decree  of  divorce  does  not 
vacate  a  previous  decree  for  alimony  due 
anterior  to  its  rendition.  Harrison  v.  Har- 
rison, 66  D.  227. 

A  decree  rendered  in  divorce,  dismissing 
the  libel  therefor  upon  a  hearing  of  the  mer- 
its, is  a  bar  to  a  subsequent  libel  for  tbe 
same  cause  of  action  between  the  same  par- 
ties.    Brown  v.  Brown,  75  D.  154. 

A  divorced  woman  can  recover  for  services 
rendered  by  her  to  her  former  husband  be- 
fore the  marriage.  Carlton  v.  Carlton,  39  R. 
307. 

A  bequest  by  a  husband  in  favor  of  his 
wife  is  not  avoided  by  a  subsequent  divorce 
for  her  fault.  Card  v.  Alexander,  40  R.  187; 
Charlton  v.  Miller,  22  R.  307. 

Where  a  statute  provides  that  divorce  bars 
curtesy  and  dower,  it  embraces  a  valid  di- 
vorce obtained  in  another  state.  Hawkins 
v.  Jtagsdale,  44  R.  483. 

A  wife  divorced  for  the  fault  of  herself  or 
of  her  husband  has  no  right  to  administer  on 
his  estate  nor  to  share  in  it.  Matter  of  En- 
sign, 57  R.  717. 

A  subject  of  the  king  of  Wurtemberg, 
while  domiciled  in  Illinois,  married  there,  in 
accordance  with  the  laws  of  that  state.  The 
marriage  was,  however,  void,  according  to 
the  laws  of  Wurtemberg,  because  contracted 
without  the  license  of  the  sovereign.  The 
parties  returning  to  that  kingdom,  and  be- 

*  Decree  of  divorce,  effect  of,  see  note,  66  D. 
866-«XiL 


coming  domiciled  there,  at  the  suit  of  the 
husband  the  marriage  wan  there  decreed  to 
be  void.  Held,  that  the  decree  deprived  the 
wife  of  all  rights  as  widow  or  heir  in  her 
deceased  husband's  estate  in  Illinois.  Roth 
v.  RotK  44  R.  81. 

75.  Restrictions  on  subsequent  mar- 
riage.*—  A  divorce  granted  by  a  court  of  a 
sister  state  having  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties  is  conclusive 
in  all  the  world,  and  the  parties  divorced 
may  afterwards  marry  in  the  state,  notwith- 
standing the  laws  of  such  sister  state  pro- 
vided that  persons  divorced  should  not  be 
released  from  the  marriage  contract,  but  if 
they  again  married  they  Bbonld  be  pun- 
ished for  bigamy.  Dickson  v.  Dickson,  24  D. 
444. 

A  resident  of  Massachusetts  whose  wife 
had  there  obtained  a  divorce  for  his  adul- 
tery (in  which  case  he  is  prohibited  by  stat- 
ute from  marrying  again  without  leave  of 
the  court),  and  who,  without  having  ob- 
tained leave  of  the  court,  and  being  still  a 
resident  of  this  commonwealth,  is  married 
to  another  woman  in  another  state  according 
to  its  laws,  and  afterwards  cohabits  with  her 
in  Massachusetts,  the  tirst  wife  being  still 
alive,  is  not  liable  to  indictment  for  po- 
lygamy there,  under  the  General  Statute.*, 
chapter  164,  section  4,  without  proof  that 
the  second  wife  was  a  resident  of  Massa- 
chusetts, and  that  he  and  she  went  into  the 
other  state  to  avoid  the  provisions  of  our 
statutes.     Com.  v.  Lane,  18  R.  509. 

A  marriage  between  E.  and  B.  was  dis- 
solved in  New  York  on  the  ground  of  B.  's 
adultery,  and  B.  forbidden  to  marry  during 
E.'s  lifetime,  in  accordance  with  the  statute 
declaring  such  remarriages  void.  Afterward, 
and  during  E.'s  life,  B.  went  with  I.,  a  resi- 
dent of  this  state,  to  Connecticut,  and  there 
married  L,  returning  the  same  day  to  New 
York,  and  thereafter  living  in  New  York. 
The  marriage  in  Connecticut  was  valid  there, 
but  was  resorted  to  for  the  purpose  of  evad- 
ing the  prohibition  in  the  decree  of  divorce. 
Held,  that  a  child  of  B.  and  I.,  subsequently 
born  in  New  York,  was  legitimate.  Van 
Voorhie  v.  Brintnall,  40  R.  505. 

A  wife  procured  a  divorce  in  New  York 
for  adultery,  and  the  husband  was  prohibited 
by  the  decree  from  remarrying  during  her 
life.  The  husband  afterward  remarried  in 
New  Jersey  during  her  life,  and  returned 
with  that  wife  and  resided  in  New  York, 
and  they  had  a  child  born  in  New  York. 
The  New  Jersey  statute  enacts  that  "all 
marriages,  where  either  of  the  parties  shall 
have  a  former  husband  or  wife  living  at  the 
time  of  such  marriage,  shall  be  invalid, 
....  and  the  issue  thereof  shall  be  illegiti- 
mate." The  New  Jersey  statutes  do  not 
prohibit    remarriage    by   divorced    parties. 

*  See  note  on  judgments  prohibiting  party  to 
fault  from  Again  marrying,  b  D.  i83-LU. 
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Held,  that  the  child  would  inherit  in  New 
York.     Moore  v.  Hegeman,  44  R.  408. 

76.  Vacating  or  opening  decree.*  — 
A  decree  of  divorce  for  adultery  may  be 
vacated,  and  the  complaint  dismissed,  on 
the  joint  petition  of  the  parties,  so  as  to 
permit  them  to  resume  conjugal  relations 
after  such  decree  has  been  regularly  enrolled. 
Colvin  t.  Colvin,  22  D.  644. 

Rights  of  third  parties  acquired  under 
such  decree  cannot  be  disturbed,  although 
the  oomplainant  swears  that  he  is  satisfied 
of  the  defendant's  innocence  of  the  adultery 
charged.     lb. 

Proceedings  will  not  be  ordered  taken 
from  the  files  on  vacating  such  decree,  but 
may  be  sealed  up  and  not  suffered  to  be  in- 
spected or  copied  without  the  court's  per- 
mission,    lb. 

Fraud  and  collusion  vacate  all  judgments 
and  decrees  when  properly  pleaded  and 
proved;  as  in  the  case  of  a  decree  of  divorce 
rendered  in  fraud  of  the  law  of  the  domicile 
of  the  parties.    Harding  v.  Alden,  23  D.  649. 

A  decree  of  divorce  obtained  by  a  wife 
against  her  husband  upon  the  ground  of 
adultery,  while  he  was  confined  in  the  state 
prison  upon  conviction  of  a  felony,  will  not 
oe  opened  for  the  purpose  of  enabling  the 
.defendant  to  set  up  a  condonation  of  the 
adultery  as  a  defense.  Ho/mire  v.  Ho/mire, 
32  D.  611. 

A  decree  of  divorce  obtained  by  fraud 
may  be  vacated  at  a  subsequent  term  by  a 
court  of  common  pleas,  although  a  marriage 
was  contracted  on  its  faith,  and  issue  born. 
Allen  v.  Macle&in,  51  D.  608. 

An  order  vacating  a  decree  of  divorce  for 
fraud  is  conclusive  after  expiration  of  time 
for  appeal,  although  the  record  does  not 
show  that  proof  of  fraud  was  made.     lb. 

A  decree  of  divorce  a  vinculo  cannot  be  set 
aside  on  the  ground  that  it  was  obtained  by 
false  testimony  and  fraud,  upon  an  original 
libel  filed  at  a  subsequent  term  of  the  court. 
Greene  v.  Greene*  61  D.  454. 

Equity  will  annul,  at  the  suit  of  a  widow, 
a  judgment  of  divorce  obtained  by  her  hus- 
band, in  his  lifetime,  on  the  ground  of  de- 
sertion, where  it  appears  that  the  separation 
was  voluntary,  under  written  articles,  and 
that  the  husband,  by  false  representations, 
obtained  service  of  process  in  the  divorce 
suit  by  publication,  when  personal  service 
could  have  been  had.  Nor  will  such  relief 
be  denied  because  the  divorce  judgment 
was  thus  void  for  want  of  jurisdiction;  and 
in  such  a  suit,  both  the  administrator  and  the 
heirs  are  proper  parties,  where  the  husband 
left  real  and  personal  property.  Johnson  v. 
Coleman,  99  D.  193. 

A  man  obtained  a  divorce  from  his  wife, 
at  a  former  term  of  the  oourt,  by  false  tes- 
timony, on  a  libel  of  which  she  had  no  actual 


notice,  knowledge  of  which  he  fraudulently 
kept  from  her,  and  of  which  the  oourt  had 
only  apparent  jurisdiction,  founded  on  his 
false  allegation  of  domicile.  Held,  that  the 
court  had  power  to  vacate  the  decree  of 
divorce.     Edson  v.  Edson,  11  R.  393. 

Courts  have  the  same  power  over  judg- 
ments in  divoroe  suits  as  in  other  cases,  and 
will  vacate  and  set  aside  a  decree  that  hai 
been  obtained  by  fraud  or  imposition. 
Adams  v.  Adams,  12  R.  134. 

A  decree  of  divorce  fraudulently  obtained 
may  be  set  aside,  although  the  rights  of  in- 
nocent third  persons  are  thereby  prejudiced; 
consequently  the  petition  need  not  allege 
that  no  such  rights  have  intervened.  Busk 
v.  Rush,  26  R.  179. 

A  voidable  judgment  cannot  be  attacked 
by  strangers  to  the  record.  Infant  children 
of  divorced  parents  cannot  set  aside  the  de- 
cree of  divorce.     Bough  v.  Bough,  26  R.  495c 

A  divorce  was  granted  in  a  suit  brought 
in  the  name  of  an  insane  wife,  in  confine- 
ment in  an  asylum  in  another  state,  .  On  a 
bill  filed  on  her  behalf  to  set  aside  the  di- 
vorce, alleging  that  it  was  procured  by  the 
fraud  of  the  husband,  —  hela\  that  whether 
there  was  fraud  in  fact,  or  not,  the  law 
would  presume  fraud,  and  set  aside  such  a 
divoroe,  no  matter  by  whose  advice  it  was 
obtained.     Bradford  v.  Abend,  31  R.  67. 

The  annulling  of  a  decree  of  divorce  re- 
places the  parties  in  the  state  in  which  they 
were  before  the  divorce,  without  regard  to  a 
subsequent  marriage  and  the  birth  of  chil- 
dren; an  agreement  between  the  parties  to 
the  contrary  is  of  no  effect;  and  where  the 
divorce  was  granted  by  the  oourt  of  another 
Btate,  it  will  be  presumed  that  the  annulling 
of  the  decree  by  the  same  court  is  regular 
and  valid.     Comstock  v.  Adams,  33  R.  191. 

77.  Foreign  decrees,  when  valid.*  — 
A  decree  of  divorce  rendered  in  another 
state  at  the  suit  of  the  wife,  who  removed 
thither  after  being  deserted  in  Maine,  for  an 
act  of  adultery  committed  by  the  husband, 
in  a  third  state,  of  which  he  had  become  an 
inhabitant,  such  decree  reciting  that  the 
citation  was  personally  served  on  the  de- 
fendant, will  be  valid  in  this  state,  and  will 
entitle  the  wife  to  dower  in  the  husband's 
lands  here  in  which  she  had  an  inchoate 
right  of  dower  before  the  divorce.  Harding 
v.  Alden,  23  D.  549.      ' 

A  judgment  in  one  state,  against  a  party 
not  within  or  amenable  to  its  jurisdiction, 
is  held  entitled  to  no  credit  in  any  other 
state,  by  the  Massachusetts  courts  and  some 
others,     lb. 

A  decree  of  divorce  is  not  within  this 
rule,  where  the  injured  party  was  a  resident 
of  the  state  where  the  decree  was  pro- 
nounced, inasmuch  as  such  decree  operates, 
not  upon  the  absent  defendant  personally, 


•  Vacating  and  annulling  decrees  of  divorce,       •  Foreign  divorce,  effect  of,  »ee  notes,  7  D.  l 
see  note.  61 D.  4MM6&  200;  21 1>.  747-762. 
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but  upon  his  claims,  under  the  marriage 
contract,  upon  the  complainant  who  was 
subject  to  the  jurisdiction  of  the  court  at 
the  time.     lb. 

A  divorce  is  valid  where  obtained  in  Illi- 
nois by  a  oitizen  thereof  from  his  wife,  for 
the  cause  of  desertion,  upon  notice  to  her 
by  publication  in  a  newspaper,  in  the  manner 
prescribed  by  the  statutes  of  that  state,  al- 
though she  was  then  living  in  Massachusetts 
under  an  agreement  by  which,  after  reciting 
their  separation,  he  promised  to  pay  her  a 
certain  weekly  sum  as  long  as  she  should 
remain  single,  and  although  she  had  no  ac- 
tual notice  of  his  proceedings  for  a  divorce, 
and  was  not  in  Illinois  during  the  pendency 
thereof;  and  it  is  not  competent  for  her,  in 
a  libel  for  divorce  brought  by  her  in  Massa- 
chusetts, to  offer  evidence  that  he  obtained 
the  decree  of  divorce  in  Illinois  by  fraud 
and  upon  facts  which  would  not  entitle  him 
to  a  divorce  in  Massachusetts.  Hood  v. 
Hood\  87  D.  709. 

Where  a  husband  and  wife  were  married 
in  Massachusetts,  and  the  husband  went  to 
Illinois  and  filed  his  bill  in  equity,  and  the 
wife  appeared  and  put  in  an  answer  denying 
the  equities  of  the  bill,  but  afterward,  by 
collusion,  a  decree  of  divorce  was  entered  as 
though  no  answer  had  been  interposed,  the 
divorce  is  valid  in  New  York,  and  the  wife 
is  entitled  to  marry  again.  Kinnier  v.  Kin- 
nier,  6  R.  132.  Compare  Hunt  v.  Hunt,  28 
R.  129. 

78.«  When  invalid.  —Where  a  judgment 
of  divorce  was  rendered  in  Vermont,  against 
a  defendant  residing  and  domiciled  in  Con- 
necticnt,  and  who  was  not  personally  served 
with  notice,  only  publication  being  made  in 
the  former  state, — held,  that  such  divorce  was 
void,  and  would  not  be  recognized  in  another 
state,  as  the  court  granting  the  divorce  had 
jurisdiction  neither  of  the  subject  of  the  ac- 
tion nor  of  the  person.  Borden  v.  Fitch,  8 
D.  225.  Compare  Hunt  v.  Hunt,  28  R.  129. 
A  judgment  or  decree  obtained  on  false  or 
fraudulent  suggestions  cannot  avail  or  pro- 
tect a  party  obtaining  such  judgment.  Bor- 
den v.  Fitch,  8  D.  225. 

Where  a  person,  a  resident  of  New  York, 
went  into  another  state  for  the  purpose  of 
procuring  a  divorce  from  his  wife,  who  was, 
during  all  the  time,  a  resident  of  this  state, 
and  was  never  served  with  process,  nor  ap- 
peared in  the  action, — held,  that  the  decree 
so  obtained  was  void,  and  that  the  record  of 
the  judgment  was  not  conclusive  as  to  ju- 
risdiction. Hoffman  v.  Hoffman,  7  R.  299. 
S.  P.,  Hunt  v.  Hunt,  28  R.  129;  Hanover 
v.  Turner,  7  D.  203;  SewaU  v.  SewaU,  23 
R.299. 

Parties  were  married  in  New  York,  and 
afterward  removed  to  Vermont,  where  the 
husband  left  the  wife.  Thereupon  she  re- 
turned to  New  York,  and  there  obtained  a 
decree  for  divorce  and  alimony,  for  the  hus- 


band's adultery  in  Vermont,  after  notice  by 
publication  and  by  mailing  a  copy  of  the 
summons  and  complaint  to  the  town  in  Ver- 
mont where  he  had  last  lived  with  his  wife, 
but  from  which  he  had  afterward  removed. 
The  husband  did  not  appear  in  the  suit. 
Held,  in  an  action  of  debt  on  the  decree  for 
alimony,  that  the  decree  was  not  binding  on 
the  defendant  in  Vermont.  Prosser  v.  War- 
ner, 19  R.  132. 

The  provision  of  the  federal  constitution 
requiring  full  faith  to  be  given  in  each  state 
to  the  judicial  proceedings  of  every  other 
state  does  not  extend  to  a  decree  of  divorce 
rendered  without  jurisdiction  of  the  parties. 
Hood  v.  State,  26  R.  21. 

A  decree  of  divorce  rendered  in  a  state 
where  neither  of  the  parties  lived  at  the 
time  of  rendition  is  void  for  want  of  juris- 
diction. Hood  v.  State,  26  R.  21;  Getty*  v. 
Geltys,  31  R.  637.  And  if  the  lack  of  juris- 
diction does  not  appear  on  the  face  of  the 
record,  it  may  be  shown  by  extrinsic  evi- 
dence.   LUowich  v.  Litowich,  27  R.  145. 

On  the  trial  of  an  indictment  for  bigamy, 
the  defendant  pleaded  a  divorce  obtained  by 
the  former  wife,  in  Ohio.  Held,  that  a  court 
of  another  state  cannot  grant  an  absolute 
divorce  as  against  one  domiciled  and  actu- 
ally abiding  in  this  state  pending  those  pro* 
ceedings,  and  not  personally  served  with 
process,  nor  notified,  nor  voluntarily  appear- 
ing.    People  v.  Baker,  32  R.  274. 

A  judgment  of  divorce  granted  in  Michi- 
gan, to  a  husband,  from  a  wife  resident  in 
Wisconsin,  without  personal  service  or  ap- 
pearance, or  her  knowledge  of  the  proceed- 
ing, the  alleged  cause  of  action  being  false, 
is  no  bar  to  an  action  by  her  for  a  divorce,  in 
Wisconsin,  although  the  statute  of  Michigan 
made  jurisdiction  solely  dependent  upon  the 
residence  there  of  the  husband.  Vook  v. 
Coo*,  43  R.  706. 

A  decree  of  divorce  granted  in  one  state 
may  be  collaterally  impeached  in  another, 
for  want  of  jurisdiction  of  the  parties. 
Gregory  v.  Gregory,  67  R.  792. 

79.  Review  of  judgment  for  divorce. 
—  The  California  supreme  court  possesses 
appellate  jurisdiction  in  divorce  proceed- 
ings, though  they  do  not  involve  questions 
of  property.     Conant  v.  Conant,  70  D.  717. 

A  threat  alleged  in  the  pleadings  in  a  di- 
vorce suit  as  against  life  may  be  inferred  on 
appeal  to  have  been  at  least  a  threat  of  bod- 
ily injury,  though  the  statement  of  facts 
does  not  show  its  nature.  Nogees  v.  Nogees, 
58  D.  78. 

A  decree  of  divorce  a  vinculo  is  conclusive, 
and  cannot  be  reviewed  upon  an  original  bill 
on  the  ground  that  it  was  fraudulently  ob- 
tained.    Parish  v.  Parish,  75  D.  482. 

3.  Limited  Divorce. 

80.  Grounds,  generally.  —  A  wife  it 
bound  to  live  with  her  husband,  and  to  foi- 
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low  him  wherever  he  chooses  to  reside,  and 
upon  her  refusal  to  do  so  without  lawful 
cause,  while  domiciled  in  the  same  state,  the 
husband  is  entitled  to  a  divorce  a  men**  et 
tkoro.    Mutter  v.  Hilton,  71  D.  504. 

81.  Cruelty,  when  a  ground.*— A 
court  of  chancery  has  jurisdiction  to  grant  di- 
vorce a  mensa  et  thoro,  and  to  decree  alimony 
to  a  wife  whose  husband  has  treated  her 
trnelly;  and  cruel  treatment  inflicted  upon 
an  amiable  and  inoffensive  wife,  by  a  hus- 
band, while  drunk,  is  good  ground  for  grant- 
ing such  relief,  although  he  may  be  kind  and 
repentant  when  sober.  Lockridge  v.  Lock- 
ridge, 28  D.  52. 

Separate  maintenance  may  be  awarded  to 
a  wife,  in  equity,  where  her  husband  is 
guilty  of  cruel  or  immoral  conduct,  so  that 
she  cannot  live  with  him  in  safety  or  de- 
eenoy.     Helms  v.  FrandscHs,  20  D.  402. 

Separate  maintenance  out  of  the  wife's 
estate  may  be  secured  to  her  by  a  court  of 
chancery.     lb. 

89.  The  decree,  and  its  effect.  —  The 
record  of  the  dismissal,  after  a  hearing  of 
both  parties  on  the  merits,  of  a  libel  for  a 
divorce  a  mensa,  brought  by  the  wife  against 
the  husband,  on  the  ground  of  his  cruel  and 
abusive  treatment,  and  after  her  desertion 
of  him  for  such  alleged  cause,  is  not  conclu- 
sive of  the  facts  then  at  issue  in  a  subsequent 
action  for  board  of  the  defendant's  wife  after 
suoh  desertion,  and  which  she  sought  to  jus- 
tify on  the  ground  of  her  husband  s  cruelty. 
Hubert  v.  Fera,  96  D.  732. 

4.  Alimony,  Counsel    Fee*  and  Custody  of 

Children. 

88.  Power  to  allow  alimony,  t— An 

independent  suit  for  alimony  cannot  be  main- 
tained unless  authorised  by  statute,  but  a 
court  may  grant  alimony  incidentally  in  de- 
creeing a  divorce,  and  if  the  allowance  is 
insufficient,  no  other  court  can  supply  the 
deficiency.  FisehU  v.  FisehU,  12  D.  251. 
Compare  Craves  v.  Craves,  14  R.  525. 

Alimony,  without  a  contract  of  separation, 
may  be  granted  by  a  court  of  chancery  in 
Virginia,  where  the  husband  turns  his  wife 
out  of  doors,  or  his  conduct  renders  it  unsafe 
for  her  to  live  with  him.  Almond  v.  Almond, 
15  D.  781. 

Right  to  alimony  gives  no  lien  on  speoifio 
property  of  the  husband  in  such  a  case,  but 
is  personal  against  him.     lb. 

Courts  of  equity  have  jurisdiction  of  cases 
of  alimony.  Rhame  v.  Rhame,  16  D.  597; 
Fornshill  v.  Murray,  18  D.  344;  Helms  v. 
Franciscus,  20  D.  402. 

A  suit  for  alimony  is  a  remedy  distinct 
from  the  proceedings  for  a  divorce,  and  has 

♦The  use  of  profane  and  indecent  language 
may  be  cruelty,  see  note,  40  R.  468-466. 

f  See  monographic  note  on  the  allowance  of 
alimony,  60  D.  666-682. 

Power  of  court  to  decree  alimony  after  divorce 
granted,  see  note,  88  D.  657-669. 


been  recoverable  through  the  courts  of  jus- 
tice.    Crane  v.  Meginnis,  19  D.  237. 

A  divorced  wife  may  recover  a  mainte- 
nance suitable  to  her  station  in  life,  and  to 
the  condition  of  her  husband,  by  a  bQl  in 
chancery,     lb. 

An  act  requiring  a  husband  to  pay  alimony 
to  a  trustee  for  the  maintenance  of  his  wife, 
from  whom  such  act  divorced  him,  is  an  ex- 
ercise of  judicial  power,  and  void.     lb. 

Alimony  means,  in  New  Hampshire,  the 
provision  or  allowance  made  to  the  wife  upon 
a  divorce.     Parsons  v.  Parsons,  32  D.  362. 

A  statute  of  Maine  giving  to  one  judge 
jurisdiction  in  cases  of  divorce  gives  him  ju- 
risdiction in  questions  of  alimony.  Jones  v. 
Jones,  36  D.  723. 

A  decision  of  the  judge,  in  such  cases,  on 
a  question  of  fact  cannot  be  appealed  from, 
but  is  as  conclusive  as  the  finding  of  a  jury. 
To. 

A  fee-simple  title  to  a  tract  of  land  may 
be  adjudged  to  be  in  the  wife,  as  one  of  the 
means  whioh  may  be  exercised  by  a  court  in 
a  proceeding  to  obtain  a  divorce,  for  the 
purpose  of  securing  her  maintenance  and 
support.     Berthelemy  v.  Johnson,  38  D.  179. 

A  wife's  possession  for  a  period  of  thirty 
years,  under  an  undoubted  equity,  author- 
ises a  presumption  that  her  possession  was 
preceded  by  an  acquisition  of  the  legal  title. 

Alimony  may  be  allowed  in  all  suits  for 
divorce,  for  restitution  to  conjugal  rights,  or 
for  nullity,  if  the  nullity  be  promoted  by  the 
husband,  as  soon  as  the  court  is  informed 
that  a  marriage  has  taken  place.  Worth  v. 
North,  43  D.  778. 

A  legislative  divorce  obtained  during  pen- 
dency of  a  suit  for  alimony  cannot  deprive 
the  court  having  lawful  possession  of  the 
case,  and  jurisdiction  to  ascertain  and  en- 
force the  right,  of  its  lawful  power  to  ascer- 
tain and  enforce  it  according  to  the  laws  by 
which  it  was  created  and  sustained.  Gaines 
v.  Gaines,  48  D.  425. 

The  legislature  cannot,  by  special  act  of 
divorce,  change  the  right  of  private  property 
from  one  person  to  another  without  compen- 
sation, where  the  divorce  is  sought  by  one  of 
the  parties  against  the  consent  of  the  other, 
with  the  purpose  or  effect  of  operating  upon 
the  rights  of  property  incident  to  the  mar- 
riage relation.  So  far  as  the  rights  of  prop- 
erty are  involved,  such  an  act  is  inoperative, 
ana  cannot  deprive  the  wife  of  her  interest 
in  the  estate  of  her  husband,  as  it  would 
have  existed  had  there  been  no  divorce.    lb. 

A  wife  may  maintain  a  bill  for  alimony  in 
another  state  than  that  in  which  the  parties 
have  their  domicile,  where  the  wife  is  a  resi- 
dent of  that  state,  and  has  been  driven  to  a 
residence  there  by  the  husband's  cruel  treat- 
ment of  her,  if  the  court  obtain  jurisdiction 
of  the  husband;  the  question  of  legal  domi- 
cile would  interpose  no  obstacle  in  such  a 
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case,  for  when  it  is  necessary  to  the  protec- 
tion of  the  wife  against  the  actual  or  threat- 
tened  injury  of  the  husband,  the  law,  and 
much  more  equity,  will  pretermit  the  legal 
Action  of  their  unity.  Harrison  v.  Harrison, 
56  D.  227. 

Under  the  Vermont  statute,  the  supreme 
;ourt  has  power,  after  decree  of  divorce 
granted,  to  give  further  allowances  for  the 
upport  of  minor  children,  and  to  grant  the 
"rife  alimony  in  addition  to  the  amount 
riven  her  in  the  former  decree.  Buchrdnster 
r.  Buekminster,  88  D.  652. 

A  man  and  a  woman  residing  in  Massa- 
chusetts were  married  there.  Subsequently 
the  husband  left  his  wife,  without  cause,  and 
went  to  another  state,  of  which  he  liecame  a 
citizen.  The  wife,  continuing  in  Massachu* 
setts,  filed  in  the  probate  court  a  petition 
tor  separate  maintenance,  notice  of  which 
was  served  upon  her  husband  in  the  state 
where  he  resided.  No  attachment  of  his 
property  was  made.  Held,  that  the  court 
had  jurisdiction  of  the  husband's  property  in 
Massachusetts,  and  of  his  person  if  found 
therein.  Biackinion  v.  Blacktnton,  55  R.  484. 
84.  When  granted,  generally.  — 
Actual  desertion  or  abandonment  of  the  wife 
by  the  husband  is,  in  England,  a  good 
ground  for  restitution  of  conjugal  rights,  but 
not  for  alimony;  in  this  country,  contrary 
to  the  English  rule,  it  seems  such  desertion 
would  be  a  good  ground  for  alimony.  Bhame 
v.  Rhame,  Id  D.  597. 

The  jurisdiction  of  courts  of  equity  in  this 
country  is  confined  to  allowing  alimony,  and 
to  the  granting  of  orders  necessary  to  the 
enforcement  ot  such  a  decree;  and  the  ali- 
mony is  usually  allowed  until  the  husband 
agrees  to  take  back  the  wife  and  treat  her 
properly,     lb. 

Alimony  will  be  allowed  in  oases  where 
the  defendant  has  inflicted  personal  violence, 
endangering  life,  health,  or  limb,  or  where 
he  has  used  words  of  menace,  importing 
actual  danger  of  bodily  harm,     lb. 

Alimony  can  be  awarded  only  on  the 
ground  of  adultery  or  cruel  treatment  by 
the  husband.  Helms  v.  Franeiscus,  20  D. 
402. 

Personal  injury,  and  words  of  menace  im- 
porting danger  of  actual  bodily  harm,  consti- 
tute cruel  treatment;  but  rude  language 
alone  does  not     lb. 

To  entitle  a  wife  to  a  decree  for  alimony 
on  the  ground  of  cruel  treatment,  conduct 
en  the  part  of  the  husband  must  be  shown 
sufficient  to  threaten  her  personal  safety, 
expose  her  to  danger  in  person  or  health,  or 
render  her  married  life  wretched  or  oppres- 
sive.   Fmky  v.  FhUey,  33  D.  528. 

A  wife  is  entitled  to  alimony,  both  pendente 
iue  and  permanent,  as  well  when  divorced  a 
vinculo  as  a  mensa  et  t/toro,  under  the  stat- 
u  tea  of  Arkansas.  Baumcm  v.  Bauman.  68  D. 
171. 


A  second  wife,  being  blameless,  is  entitled 
to  alimony,  where  her  husband  concealed 
the  fact  from  her  that  he  had  an  undivorced 
wife  living  in  another  state,  and  the  second 
wife  believed  him  to  be  her  lawful  huskand 
at  the  time  of  her  marriage,  and  had  no  rea- 
son to  doubt  it  until  his  answer  disclosed 
that  he  had  another  wife.  Strode  v.  Strode, 
96  D.  211. 

A  wife  allowed  a  sum  towards  expenses  of 
litigation,  besides  costs,  in  a  case  where  the 
husband  was  refused  a  divorce  against  her, 
on  the  ground  of  desertion.  Cooper  v. 
Cooper,  97  D.  182. 

85.  When  refused.  — Alimony  will  not 
be  granted  for  what  merely  wounds  the  men- 
tal feelings,  unless  accompanied  with  bodily 
injury,  actual  or  menaced;  nor  will  it  lie 
granted  where  the  complainant  has  indulged 
in  recrimination  or  retaliation,  or  purposely 
provoked  the  defendant.  Bliame  v.  tthame, 
16  D.  597. 

Harshness  of  temper,  petulance  of  manner, 
rudeness  of  language,  a  want  of  civil  atten- 
tion and  accommodation,  and  even  occasional 
sallies  of  passion,  unless  they  threaten  bodily 
harm,  do  not  constitute  legal  cruelty,     lb. 

Where  the  departure  of  the  wife  is  volun- 
tary, she  is  not  entitled  to  alimony,    lb. 

To  a  certain  extent,  the  wife  stands  in  re- 
lation to  her  husband,  in  reference  to  her 
claim  upon  him  for  support  or  for  alimony, 
in  the  same  attitude  that  a  creditor  stands 
towards  his  debtor.  This  is  so  under  the 
statute  of  Elizabeth.  Feigley  v.  Feigley,  61 
D.  375. 

If  the  husband  has  no  estate,  no  alimony 
can  be  allowed,  as  alimony  is  an  allowance 
out  of  the  husband's  estate,    lb. 

86.  When  alimony  pendente  lite 
may  be  granted.*  —  Alimony  will  also  be 
awarded  the  wife  pendente  lite.  Richardson 
v.  Richardson,  30  D.  538. 

A  reputed  wife  is  entitled  to  alimony, 
where  the  husband  files  a  bill  against  her  ad- 
mitting a  marriage,  but  alleging  it  to  have 
been  illegal  and  void,  and  she  denies  the 
facts  upon  which  the  supposed  illegality  is 
founded.  In  such  case,  she  is  entitled  to  an 
allowance  ad  interim  for  her  support,  and 
also  to  enable  her  to  make  a  proper  defense, 
North  v.  North,  43  D.  778. 

The  incidental  power  of  the  oourt  to  grant 
temporary  alimony  arises  from  the  fact  that 
the  wife,  by  her  coverture,  should  not  be 
placed  in  a  position  by  which  she  has  a  right, 
without  the  ability,  to  enforce  and  secure  a 
remedy  for  its  violation.  Methvin  v.  Mcth* 
vin,  60  D.  664. 

The  court  will  not  strictly  scrutinize  the 
conduct  of  the  wife  in  determining  her  right 
to  temporary  alimony,  but  it  is  allowed  al- 
most as  a  matter  of  course,  upon  proof  of  mar- 
riage and  pendency  of  suit  for  divorce.    To. 

*  Alimony  pendente  lite,  see  note,  ft*  R  678-68L 
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Alimony  pending  a  divorce  rait  it  uniformly 
allowed,  it  teems,  except  where  the  wife  has 
a  sufficient  separate  estate.  Pinckard  v. 
Pinckard,  68  D.  481. 

Allowance  to  wife  for  separate  mainte- 
nance pending  suit  against  her  for  divorce  is 
made  upon  the  principle  that  it  would  be 
improper  for  the  parties  to  cohabit  during 
the  pendency  of  such  suit,  and  without  re- 
gard to  the  question  whether  or  not  she  has 
been  compelled  to  leave  the  house  of  the  hus- 
band.    Marsh  v.  Marsh,  82  D.  251. 

87.  When  counsel  fees  will  be 
granted.  — A  court  of  equity,  on  a  bill 
for  divoroe  by  the  wife,  will  direct  the  hus- 
band to  pay  over  to  a  prochein  ami  sufficient 
funds  to  prosecute  the  suit  to  a  final  hearing. 
Richardson  v.  Richardson,  30  D.  538. 

88.  Husband's  liability  to  pavwifo's 
counsel.' — The  husband  is  not  liable  to  an 
attorney  employed  by  his  wife  for  services 
performed  in  resisting  a  petition  for  divorce 
preferred  by  the  former,  or  in  prosecuting 
a  similar  petition  for  the  latter.  Wing  v. 
HurUmrt,  40  D.  695.  S.  P.,  Johnson  v.  Wil- 
tiams,  64  D.  491;  Coffin  v.  Dunham,  54  D. 
769;  Morrison  v.  Holt,  80  D.  120;  Ray  v. 
Adden,  9  IL  175;  Clarke  v.  Burke,  56  R.  631. 

The  wife  is  sui  juris,  as  to  a  suit  for  divorce, 
and  may,  without  his  consent,  charge  her  hus- 
band with  the  real  value  of  the  services  of 
other  persons  necessary  to  her  in  the  con- 
duct of  the  suit  Sprayberry  v.  Mark,  76  D. 
637. 

A  husband  is  liable  for  services  rendered 
by  an  attorney  at  law  in  establishing  the  in- 
nocence of  the  wife  upon  a  charge  of  adultery 
made  by  the  husband  himself,  in  an  action 
for  divoroe;  but  this  liability  extends  to  no 
more  attorneys  than  were  necessary.  Porter 
▼.  Briggs,  18  R.  27.  Contra,  Ray  v.  Adden, 
9  R.  175. 

A  widow  may  not  maintain  an  action 
against  her  husband's  administrator  for  fees 
oharged  by  her  counsel  for  conducting  her 
suit  of  divorce,  pending  which  the  husband 
died;  but  the  counsel  may  maintain  such  ao- 
tion  on  affirmative  proof  that  the  divoroe 
suit  was  justifiable.  McCurley  v.  Stockbridge, 
50  R.  229. 

89.  The  application,  how  heard 
and  determined.  — For  the  purposes  of  an 
application  for  temporary  alimony,  etc.,  the 
fact  of  marriage  need  not  be  so  conclusively 
established  as  is  required  for  obtaining  per- 
manent alimony.  If  the  plaintiff  makes 
a  reasonably  plain  case  of  the  existence  of  a 
marriage,  although  it  is  denied  by  the  de- 
fendant, she  should  be  furnished  with  the 
means  of  temporary  support  and  of  conduct- 
ing the  suit,  until  the  truth  or  falsity  of  her 
allegations  can  be  ascertained  by  the  truths 
formally  taken  in  the  case.  Brinkley  v. 
Brinkley,  10  R.  460. 

When  the  facts  undisputed  are  such  as 
that  from  them  a  presumption  arises  that 
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the  parties  were  married,  so  that  the  affirm- 
ative rests  upon  the  defendant  to  repel  that 
presumption,  the  court  has  jurimyction  and 
power  to  grant  temporary  alimony  and  ex- 
penses, although  marriage  in  fact  is  denied 
and  the  opposing  papers  show  facts  irrecon- 
cilable with  the  existence  thereof,  or  of 
matrimonial  cohabitation.     Jh. 

90.  What  may  be  shown  in  opposi- 
tion. —  A  judgment  or  decree  obtained  in 
another  state  is  conclusive  here  as  to  all 
matters  which  were  or  might  have  been 
there  adjudicated.  Hence  a  decree  of 
divorce  in  Kentucky,  in  which  alimony  was 
allowed,  concludes  the  wife  from  applying 
in  this  state  for  a  further  provision, 
although  such  original  allowance  was  insuffi- 
cient.    Fischli  v.  FischU,  12  D.  251. 

A  husband,  in  an  action  for  divorce,  wul 
not  be  allowed  to  prove  that  the  wife  prac- 
ticed a  fraud  upon  him  in  the  marriage,  to 
avoid  supplying  her  with  temporary  alimony 
and  a  sufficient  sum  to  pay  her  attorney  s 
fees.     Frith  v.  Frith,  63  D.  289. 

An  application  for  alimony  pending  divorce 
suit  cannot  be  defeated  by  showing  a  pro- 
vision to  have  been  made  by  the  husband  for 
the  wife's  support  Pinckard  r.  Pinckard, 
68  D.  481. 

The  husband's  conveyance  to  defeat  the 
wife's  alimony,  made  after  the  cause  of 
divorce  has  accrued,  and  before  a  bill  is 
filed,  is  void  as  to  the  wife.  Lherrnore  v. 
Bontelte,  71  D.  708;  Green  ▼.  Adams,  69  R. 
761. 

A  husband  deserted  his  wife  in  Ohio, 
where  both  parties,  up  to  the  time  of  the  de- 
sertion, were  domiciled,  and  where  she  re- 
mained. To  a  petition  by  the  wife  for 
divoroe  and  alimony,  the  husband  set  up  a 
decree  of  divorce  obtained  by  him  in  Indi- 
ana, under  proceedings  in  compliance  with 
the  statutes  of  that  state,  but  in  which' there 
was  no  jurisdiction  of  the  person  of  the  wife 
except  by  constructive  service,  and  of  which 
she  had  no  actual  notice.  Held,  that  her 
domicile  remained  unaffected  by  the  deser- 
tion of  the  husband,  and  that  the  decree  was 
no  defense  to  her  petition  for  alimony.  Coat 
v.  Cox,  2  R  415. 

In  an  action  for  divoroe,  brought  by  one 
claiming  to  be  a  wife,  alimony  pendente  Hie, 
and  an  allowance  for  expenses,  will  not  be 
allowed,  where  marriage  in  fact  is  denied  by 
the  answer,  until  the  actual  existence  of  the 
marital  relation  is  proved  or  admitted.  In 
passing  upon  the  question  of  a  marriage, 
however,  the  court  is  not  confined  to  the 
allegation  of  the*  complaint  and  the  denial  of 
the  answer.  If  the  matters  contained  in 
other  papers,  or  shown  by  legitimate  proofs* 
make  out,  in  the  judgment  of  the  eoort,  a 
fair  presumption  of  the  fact  of  marriage,  it 
has  the  power  to  grant  alimony,  pending 
the  action,  and  expenses  of  the  action. 
Brinkley  v.  Brmkley,  10  R.  460. 
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A  denial,  in  the  answer,  of  an  allegation 
in  the  complaint  that  the  plaintiff  was,  at 
the  time  of  exhibiting  her  complaint,  an 
actual  resident  of  this  state,  does  not  of  it- 
self take  from  the  court  the  power  of 
awarding  temporary  alimony  and  expenses. 
Neither  will  an  allegation  in  the  answer,  that 
the  plaintiff  had,  before  bringing  the  action, 
brought  another  action  for  the  same  cause 
against  the  defendant,  in  a  court  of  another 
state,  which  is  still  pending,  have  that  effect. 
lb. 

01.  Fixing  the  amount.* — In  mak- 
ing a  provision  for  a  wife,  the  court  extends 
it  to  her  children.  Helms  v.  Frandscus,  20 
D.402. 

An  agreement  between  the  parties,  for  all* 
mony,  made  pending  a  suit  by  a  wife,  for  a 
divorce,  will  not  be  sanctioned  unless  shown 
to  be  perfectly  fair  and  equitable  towards 
the  wife.     Daggett  v.  Daagett,  28  D.  442. 

One  third  of  the  annual  profits  of  the  hus- 
band's estate  is  a  reasonable  allowance  for 
alimony  to  the  wife.  Lockridge  v.  Lockridge, 
28  D.  52. 

The  discretion  of  the  court  in  fixing  the 
amount  of  temporary  alimony  will  not  be 
interfered  with  unless  there  has  been  a  fla- 
grant abuse  of  it.  Mrthvin  v.  Methvin,  60  D. 
664, 

The  court  will  ascertain  the  amount  of 
the  wife '8  separate  fortune  in  determining 
amount  of  temporary  alimony,  and  if  she 
do  not  need  this  allowance  to  prosecute  and 
maintain  her  suit,  this  should  influence  the 
court  in  exercising  its  discretion,     lb. 

Alimony  will  be  decreed  with  due  consid- 
eration of  the  available  means  of  the  hus- 
band, and  the  condition  of  the  parties. 
JhustU  v.  Russell,  61  D.  112. 

Prior  advances  by  the  husband  should  be 
credited  against  past  alimony,  in  decreeing 
alimony  to  a  wife  pending  a  divorce  suit. 
Pmckard  v.  Pincbard,  68  D.  481. 

The  appellate  court  will  presume,  in  ab- 
sence of  any  direct  allegation  to  contrary, 
that  the  attorney's  fees  were  considered  in 
fixing  the  amount  of  alimony  pendente  lite. 
Bauman  v.  Bauman,  68  D.  171. 

Alimony  is  incident  to  the  suit  for  divorce; 
and  in  adjusting  it,  all  matters  of  property 
between  the  parties  are  to  be  considered, 
and  the  legal  inference  is,  that  they  were 
considered  and  settled  in  the  divorce  suit. 
Muckenburg  v.  Holler,  92  D.  345. 

Where  alimony  in  a  wife's  suit  for  divorce 
has  been  fixed  by  the  court,  and  duly  paid  by 
the  husband,  the  husband  is  not  liable  for 
subsequently  furnished  necessaries.  Critten- 
den v.  Schermerhorn,  33  R  440. 

02.  Costs.—  Plaintiff  in  error  must  pay 
costs  where,  on  appeal,  the  decree  granting 
alimony  is  modified.  Loehidge  v.  Lockridge, 
28  D.  52. 

*  Amount  of  alimony,  how  ascertained,  see 
note,  GO  D.  671, 672. 


Costs  will  not  be  awarded  against  a  wife, 
in  a  divorce  suit  brought  by  her,  although 
she  is  unsuccessful.  Richardson  v.  Richard- 
son,  30  D.  538. 

Costs  are  not  allowed  a  husband  upon  the 
dismissal  of  his  wife's  bill  for  alimony  against 
him.    Finley  v.  Finley,  33  D.  528. 

98.  Proceedings  to  enforce  payment. 
—  A  decree  for  partition  of  the  husband's 
estate  is  not  proper,  unless  .he  refuses  to  give 
bond  to  secure  to  the  wife  the  portion  of  the 
annual  profits  of  his  estate,  decreed  to  her 
as  alimony.  Lockridge  v.  Lockridge,  28  D. 
52. 

The  husband's  real  estate  cannot  be  set  off 
to  the  wife  in  fee-simple,  for  the  purpose  of 
giving  her  alimony.  !The  court  will  but  give 
the  wife  a  lien  upon  the  real  estate  for  the 
amount  of  alimony  decreed,  or  will  set  off  a 

Sortion  of  it  to  her  for  life,  if  the  husband 
esires  her  to  be  allowed  a  definite  part  of 
his  property  in  preference  to  a  periodical 
claim  upon  him.  Russell  v.  Russell,  61  D. 
112. 

A  party  is  not  entitled  to  equitable  relief 
to  enforce  payment  of  a  portion  of  the  allow- 
ances made  at  the  time  that  a  decree  was 
rendered;  a  summary  application  to  the  court 
is  sufficient  under  the  provisions  of  the  Ar- 
kansas statute  for  enforcing  decrees  of  di- 
vorce.    Bauman  v.  Bauman,  68  D.  171. 

94.  Modifying  the  allowance.  —  The 
court  acting  under  the  Arkansas  statute,  and 
exercising  a  sound  discretion,  will  allow  al- 
terations to  be  made  in  whatever  provision 
might  have  been  before  made  touching  the 
alimony  allowed  the  wife,  upon  the  applica- 
tion of  either  of  the  parties.  Bauman  v. 
Bauman,  68  D.  171. 

A  party  seeking  to  alter  an  original  decree 
of  divorce,  upon  the  ground  that  allow- 
ances therein  were  meager  and  inadequate, 
must  appeal.  No  relief  can  be  obtained  by 
a  proceeding  in  the  nature  of  a  bill  of  review. 
lb. 

Where  there  is  a  material  alteration  in  the 
circumstances  of  parties,  a  change  in  the  rate 
of  alimony  may  l)e  made;  but  applications 
to  change  the  amount  of  alimony,  once  set- 
tled, ought  to  be  carefully  scrutinized,     lb. 

Where  a  decree  of  divorce,  with  alimony, 
has  been  granted  without  fraud  or  conceal- 
ment, by  which  the  court  was  misled,  and 
upon  a  hearing  or  according  to  agreement  of 
the  parties,  the  supreme  court  should  be  very 
slow,  under  any  circumstances,  to  revise  or 
alter  the  former  decree.  It  should  be  re- 
garded as  the  final  adjudication  between  the 
parties.  Buckminster  v.  Buckminster,  88  D. 
652. 

A  divorced  husband  has  a  right  to  regard 
the  obligation  to  support  the  former  wife 
ended,  and  to  be  at  liberty  to  enter  into  new 
relations  without  the  pressure  of  the  burden 
upon  him  of  being  called  upon  to  pay  in- 
creased alimony  to  his  former  wife.     lb. 
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Whore  a  decree  of  divorce  has  been  granted 
under  agreement  of  the  parties,  without  fraud 
or  concealment,  and  a  liberal  provision  in 
alimony  made  for  the  wife,  after  which  the 
husband  marries,  and  has  children  by  his 
second  marriage,  the  decree  will  not  be  re- 
vised and  additional  alimony  granted  the 
first  wife.    76. 

The  remarriage  of  a  divorced  wife  to 
whom  alimony  has  been  granted  is  a  valid 
ground  for  revoking  or  reducing  alimony, 
it  not  appearing  that  the  new  husband  is 
not  able  to  support  her.  StiUman  v.  StiUman, 
39R.21.* 

95.  When  right  to  alimony  ceases. 
—  The  right  to  alimony  continues  only  dur- 
ing the  lifetime  of  the  husband,  or  during  the 
separation  of  the  wife  from  him;  and  it  is 
therefore  erroneous  to  decree  it  to  her  for 
the  term  of  her  life.  Loekridge  v.  Loekridge, 
28  D.  52. 

Where  alimony  is  decreed  in  terms  for  the 
natural  life  of  the  wife,  it  subsists  even  after 
the  defendant  s  death.  Stratum  v.  St/ratton, 
52  R.  779. 

Alimony  should  be  granted  for  Joint  lives 
of  husband  and  wife,  reserving  to  the  court 
the  right  to  change  the  allowance  from  time 
to  time,  or  to  revoke  it  if  proper.  Lock- 
ridge  v.  Loekridge,  28  D.  52. 

The  right  to  alimony  ceases  on  death  of 
husband,  and  cannot  afterwards  be  avail- 
ably asserted,  unless  it  has  been  before  as- 
certained and  fixed  by  decree.  Ckunes  v. 
Oaines,  48  D.  425. 

The  provision  for  alimony  terminates  on  a 
divorce  being  granted  to  the  husband,  al- 
though the  decree  for  alimony  did  not  fix 
upon  that  as  a  period  terminating  the  provis- 
ion made  by  it  for  the  wife.  Harrison  v. 
Harrison,  56  D.  227. 

06.  Division  of  property.  —In  allow- 
ing alimony,  a  court  may  grant  a  grow  sum, 
or  an  annuity  based  upon  the  value  of  the 
husband's  property  situated  without  as  well 
as  within  tine  state;  and  such  allowance  will 
be  a  binding  personal  demand  against  him 
everywhere,  or  it  may  give  the  wife  a  suffi- 
cient part  of  the  husband's  property  within 
the  state.    FisehU  v.  FisehU,  12  D.  251. 

Where  the  husband  buys  land  in  Mis- 
souri with  money  acquired  in  Louisiana  dur- 
ing marriage,  to  the  one  half  of  which  his 
wife  is  entitled  by  the  law  of  the  latter  state, 
and  takes  the  title  in  his  own  name,  he  will, 
after  their  divorce,  be  regarded,  by  a  court 
of  equity  in  Missouri,  as  a  trustee  for  the 
wife,  to  the  extent  of  her  interest  in  the  fund 
with  which  the  purchase  was  made,  there 
being  no  evidence  to  show  any  consent  on 
her  part  to  the  change  in  the  character  of 
theproperty.    Depots  v.  Mayo,  49  D.  88. 

Where  a  decree  for  alimony  allots  part  of 
a  tract  of  land  to  the  wife  and  the  other 

*  Alimony  after  remarriage  of  wife,  see  note.  89 
B.27,28. 
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Krt  to  the  husband,  and  provides  that,  si 
tween  them,  certain  encumbrances  upon 
the  whole  tract  shall  rest  exclusively  upon 
the  husband's  portion,  if  the  wife,  to  protect 
her  interests,  discharges  a  portion  of  the  en- 
cumbrance, she  will  have  a  lien  upon  the  hat- 
band's portion  to  have  the  money  paid  by  her 
refunded.  But  the  payment  by  her  of  a  small 
portion  of  the  purchase-money  of  the  land 
will  not  entitle  her  in  equity  to  a  convey- 
ance of  the  whole  tract.  Blue  v.  Blue,  87 
D.267. 

97.  Custody  of  the  children.  —  The 
right  of  a  father  to  the  custody  of  his  infant 
child  is  not  unlimited  or  inalienable,  but 
continues  only  so  long  as  it  is  properly  ex- 
ercised; and  where  a  husband  stipulated 
with  his  wife  that  in  case  of  their  separation 
she  should  retain  the  custody  of  their  chil- 
dren, the  court  will,  in  *he  exercise  of  a 
sound  discretion,  award  such  custody  to  her, 
after  a  separation  caused  by  his  misconduct. 
State  v.  Smith,  20  D.  324. 

The  father  is  liable  only  for  the  hare  main- 
tenance of  children  who  have  no  property  of 
their  own,  where  they  are  taken  from  his 
custody  after  a  divorce,  and  ti .  -f erred  to 
the  mother,  the  sufficiency  of  the  mainte- 
nance to  be  allowed  depending  somewhat 
upon  his  pecuniary  ability  as  ascertained  by 
a  master  or  by  the  court.  Cowls  v.  Cowls, 
44  D.  708. 

The  court  of  chancery  may  transfer  the 
custody  of  children  from  the  father  to  the 
mother,  after  a  decree  of  divorce  between 
them  which  did  not  provide  for  the  custody 
and  maintenance  of  the  children,  where  upon 
a  bill  filed  by  the  mother  it  appears  that 
the  father  is  a  man  of  grossly  intemperate, 
vulgar,  and  licentious  habits,  and  is  living 
with  a  prostitute  whom  he  has  since  mar- 
ried, and  there  is  nothing  to  show  the  mother 
to  be  an  unfit  person  to  take  the  custody  ^f 
the  children.     lb. 

If  allowances  made  for  the  support  of  a 
child  at  the  time  of  decree  are  inadequate, 
the  wife  need  not  support  him,  as  the  lathes 
is  liable  for  his  necessaries.  Bauman  v. 
Bauman,  68  D.  171. 

Divorce  and  decreeing  custody  of  the  minor 
children  to  the  mother  does  not  absolve  the 
father  from  his  parental  duties  and  obliga- 
tions to  the  former.  He  is  still  liable  to 
contribute  reasonably  to  their  support.  This 
duty  the  court  will  enforce,  but  in  so  doing 
will  consider  all  the  circumstances,  and  wiS 
not  allow  the  right  to  be  abused  as  a  cover 
for  the  allowance  of  further  alimony  to  the 
wife.  Buekminster  v.  Buekminster,  88  D.  (x>*2. 
Contra,  see  Husband  v.  Husband,  33  R.  107. 

In  case  of  separation  of  husband  and  wife, 
equally  fit,  by  character  and  circumstances, 
to  have  the  custody  of  children,  the  custody 
of  a  delicate  female  child  of  four  years  of 
age  will  be  awarded  to  the  mother,  for  the 
time  being.     McKim  v.  McKim,  34  R.  694* 
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A  decree  of  divorce  rendered  in  Wiscon- 
sin on  service  by  publication  is  ineffectual 
to  award  the  custody  of  minor  children  resi- 
dent in  Iowa.     KRne  v.  Kline,  42  R.  47. 

The  custody  of  children  having  been 
awarded  to  the  mother,  on  divorce,  on  the 
ground  that  the  father  was  unfit,  and  the 
mother  having  died,  the  father,  on  showing 
his  fitness,  may  recover  the  children.  Bryan 
v.  Lyon,  54  R.  309. 

A  decree  of  divorce  gave  the  custody  of 
the  infant  child  of  the  parties  to  the  father, 
subject  to  the  mother's  right  of  access  in  a 
specified  manner.  Held,  that  the  father 
might  appoint  a  testamentary  guardian,  but 
this  could  not  cut  off  the  mother's  right  of 
access,  to  be  regulated  by  the  court.  Hill 
▼.  //</;  33R.271. 

Parents  had  been  divorced  by  the  decree 
of  a  Wisconsin  court,  for  the  fault  of  the 
wife,  and  the  custody  of  the  children  had 
been  decreed  to  the  father.  The  children, 
respectively  four  and  five  years  old,  were  in 
the  care  of  the  mother,  living  with  her 
parents,  in  Kansas,  the  latter  providing  well 
for  them  in  an  elegant  home.  The  mother's 
conduct  since  the  divorce  had  been  irre- 
proachable. The  father  was  a  traveling 
salesman,  generally  on  the  road,  and  having 
no  home  to  offer  the  children,  except  under 
the  care  of  his  mother  or  hired  servants.  On 
the  petition  of  the  father  for  the  possession 
of  the  children,  —  held,  that  they  should  be 
committed  to  the  custody  of  the  maternal 
grandmother,  upon  security  to  keep  them  in 
the  jurisdiction  of  the  court,  and  produce  them 
when  required,  with  leave  to  the  father  to 
visit  them  at  her  house,  or  take  them  away 
at  any  time,  for  a  day,  within  the  county, 
upon  security  to  return  them.  In  the  Matter 
o/  Sort,  37  R.  255. 

MABKIAOB  SETTLEMENTS. 

Generally,  see  Marbiaok  and  Divorce,  19- 
33. 

When  deemed  advancements,  see  ADVANCE- 
MENT, 3. 

MAiuinro  WOMEN. 

Acknowledgment  of  deeds  by,  see  Acknowl- 
edgment, II. 

Itoviaes  for  separate  use  of,  see  Devise,  29. 

Testamentary  capacity  of,  see  Wills,  5. 

When  may  be  arrested  in  civil  action,  see 
Arrest,  6. 

See  also  Husbajcd  and  Win. 

MARRIED  WOMAN'S  ACTS. 
KfFect  of,  on  husbands  right  to  curtesy,  see 

CURTB5T,  7. 

Bee  Husband  and  Wdte,  41-58. 

MABSHAIilNGk 

among  creditors,   tee  Debtor  and 
Creditor,  18. 
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Assets  of   decedents,   see   Executors  and 

*  Administrators,  83. 
Assets  upon  dissolution,  see  Partnership, 

93. 
Securities,  on  foreclosure,  see  Mortgages, 
99 

KABTIAIi  LAW. 

See  War,  18. 


Acts  of,  when  covered  by  marine  policy,  see 
Insurance,  125. 

Of  slaves,  rights  and  powers  of,  see  Slavery, 
5,6. 

Of  vessel,  competency  of,  as  witness,  see 
Witnesses,  47. 

Of  vessel,  powers  and  duties  of,  see  Ship- 
ping, 28-37. 

Discipline  of  seamen  by,  see  Shipping,  41* 

MASTER,  AND  SEBVANT. 

[Includes  the  relation  and  relative  rights  and 
duties  of  the  parties,  both  as  respects  each  other 
and  as  towards  third  persona } 

Larceny  by  servant,  see  Larceny,  15. 
Liability  of  master  for  injury  to  apprentice, 

see  Apprentices,  6. 
Liability  of  railroad  company  for  injuries  to 

servants,  see  Railroad  Companies,  98- 

109. 

1.  The  relation,  generally,  and  how 
constituted.* — To  constitute  the  relation 
of  master  and  servant,  something  more  than 
the  mere  right  of  selection  on  the  part  of  the 
principal  is  essential;  he  must  have  the 
power  of  subsequent  control  in  the  execu- 
tion of  the  work  contracted  for.  Bosweil  v. 
Laird,  68  D.  345. 

Payment  of  an  employee  by  the  day  is  not 
a  criterion  by  which  to  determine  whether 
or  not  the  relation  of  master  and  servant 
exists  between  him  and  his  employer,  al- 
though it  Is  a  circumstance  entitled  to 
weight  in  a  case  of  doubt.  Corbin  v.  Amer- 
ican Mills,  71  D.  63. 

Whether  the  relation  of  master  and  ser- 
vant, or  principal  and  agent,  exists  between 
defendants  jointly  prosecuted  for  a  tort  is  a 
question  of  fact  for  the  jury.  Banfield  v. 
Whipple,  87  D.  618. 

One  who  receives  notes  of  a  bank,  with  the 
request  to  pass  them  off  for  its  benefit,  is, 
quo  ad  hoe,  a  servant  of  the  bank.  Toweon 
v.  Havre  de  Orate  Bank,  14  D.  254. 

One  is  not  deemed  a  clerk,  where  he  only 
delivers  the  goods  manufactured  by  his  em- 
ployer, and  keeps  memoranda  of  such  de- 
livery.    Sickles  v.  Mather,  32  D.  521. 

An  employee  in  another's  shop  cannot  work 
on  his  own  account  during  such  employment, 
and  any  other  person  engaging  his  services 
must  take  notice  that  his  time  belongs  to 
his  employer.     Dunn  v.  Oneal,  60  D.  140. 

*  Effect  of  usage  and  custom  on  relative  rights 
of  the  parties,  see  note,  60  D.  10s. 
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A  lessor  is  not  liable  to  a  servant  o!  the 
lessee  for  an  injury  resulting  from  the  negli- 
gence of  the  latter,  unless  it  arose  from 
some  unperformed  duty  remaining  upon  the 
lessor,  even  though  the  servant  was  origi- 
nally the  servant  of  the  lessor,  was  igno- 
rant of  the  lease,  and  supposed  himself  still 
in  the  lessor's  employ.  CrusseUe  v.  Pugh,  44 
R.  724. 

Where  the  hirer  of  a  team,  with  a  driver, 
agrees  with  the  owner  that  he  will  tem- 
porarily furnish  his  own  driver,  the  hirer  is 
bound  to  ordinary  care  toward  the  owner, 
and  the  driver  is  his  servant.  Hofer  v. 
Hodge,  50  R.  256. 

In  settlement  of  a  suit  for  personal  in- 
juries, the  defendant  railroad  company  agreed 
to  employ  the  plaintiff  as  a  baggage-master 
and  express  messenger.  In  an  action  for 
breach  of  that  contract,  the  defendant  set 
up  that  the  plaintiff  was  incompetent.  Held, 
1.  Expert  opinions  on  that  question  are  in- 
admissible; 2.  The  defendant  was  bound  to 
afford  him  a  reasonable  opportunity  to  ac- 
quire the  requisite  knowledge  and  skill 
Moore  v.  Chicago  etc  Ry  Co.,  54  R.  26. 

An  offer  of  employment  was  made  in  a 
letter  stating  that  the  wages  would  "  be  one 
hundred  dollars  per  month, M  "and  if  von 
give  me  satisfaction  at  the  end  of  the  first 
year,  I  will  increase  your  salary  accord- 
ingly." Held,  an  offer  for  a  year.  Morion 
v.  CoweU,  57  R.  331. 

9.  how  determined.  —  A  contract 

of  hiring  is  by  the  year,  where  the  duration 
of  the  hire  is  not  limited,  and  it  is  provided 
that  it  can  be  terminated  but  upon  three 
months'  notice.  Heidleberg  v.  Lynn,  34  D. 
666. 

Where  a  clerk  has  been  hired  for  three 
▼ears,  at  a  stipulated  salary,  to  carry  on  a 
branch  store  for  his  employer,  the  death  of 
the  latter  before  the  expiration  of  the  three 
years  terminates  the  contract,  and  no  recov- 
ery against  his  estate  can  be  had  upon  it. 
Terrington  v.  Greene,  84  P.  578. 

8.  Bight  to  compensation.  —  1.  Gen- 
eral rules.  —  Where  an  entire  service  is  to 
be  performed  for  an  entire  compensation,  to 
be  paid  at  its  completion,  the  performance 
of  the  service  is  a  condition  precedent  to  the 
recovery  of  the  compensation.  Miller  v. 
Goddard,  56  D.  638. 

A  person  who  performs  his  services  faith- 
fully and  with  competent  skill  is  not,  as  a 
matter  of  law,  entitled  to  less  compensation 
than  another  of  more  learning  and  skill  who 
could  perform  the  same  services  no  better. 
Stockbridge  v.  Croaker,  56  D.  662. 

Evidence  of  the  terms  of  hiring  of  other  em- 
ployees of  same  employer  is  inadmissible  for 
the  purpose  of  ascertaining  the  terms  upon 
which  another  employee  was  hired.  Lake- 
man  v.  PoUard,  69  D.  77. 

Though  a  debtor  be  bound  to  seek  and 
pay  his  creditor,  yet  if  an  employer  has  an 


established  place  where  he  pays  those  em- 
ployed,  and  where  he  has  reason  to  expect 
they  will  call  for  their  hire,  mere  neglect  to 
pay  elsewhere,  without  evidence  of  a  da- 
mand  and  refusal,  will  not  justify  thou 
employed  in  abandoning  the  contract  of 
service.     Dockham  v.  Smith,  18  R-  495. 

An  agreement  by  a  master  to  pay  a  ser- 
vant what  the  master  thinks  he  is  worth 
binds  the  master  to  pay  what  the  servicei 
are  reasonably  worth.  Millar  v.  Cuddy,  38 
R.  181. 

Under  a  contract  by  a  master  to  pays 
servant  what  the  master  thinks  right,  after 
the  services  are  performed,  the  measan 
fixed  by  the  master  is  presumptively  thf 
measure  of  compensation,  and  although  con- 
siderably less  than  the  reasonable  value  of 
the  services,  it  is  still  conclusive,  in  the  ab- 
sence of  proof  of  fraud  or  bad  faith.  Butler 
v.  Winona  Mill  Co.,  41  R.  277. 

One  agreed  to  serve  another  for  a  year,  at 
a  gross  price.  He  worked  up  to  the  end  of 
the  year,  but  was  absent  at  different  times, 
nine  days  and  a  half  in  all.  Held,  that  he 
was  entitled  to  full  pay.  Batt  v.  Byrne,  37 
R.841. 

2.  Breach  of  contract  by  master.  —  The  rub 
of  the  English  oases  is,  that  a  servant  pre- 
vented by  his  master's  misconduct  from  per- 
forming his  contract  is  entitled  to  the 
stipulated  wages  for  the  whole  time,  and 
that,  on  the  other  hand,  he  is  entitled  to 
nothing  if  he  leaves  the  service  voluntarily. 
Byrd  v.  Boyd,  17  D.  740. 

An  employer  may  countermand  an  order 
for  work  which  he  has  employed  another 
to  do,  before  the  work  is  finished;  and  though 
the  latter  can  recover  his  damages  for  the 
breach  of  contract,  including  a  reasonable 
recompense  for  labor  done  and  materials  fur- 
nished, and  such  further  damages  aa  may  be 
legally  assessed  for  such  breach,  he  cannot 
go  on  with  the  work  against  the  employer's 
wish,  and  recover  the  compensation  origi- 
nally agreed  on.  Clark  v.  Marmgtia,  43  D. 
670. 

Where  a  servant  who  has  been  wrongfully 
dismissed  sues  and  recovers  before  the  ex- 
piration of  the  term  for  which  he  was  hired, 
such  recovery  can  only  be  regarded  ae  dam- 
ages for  the  breach  of  the  contract,  and  is  a 
bar  to  any  further  recovery  thereunder. 
Boogt  v.  Pacific  Railroad,  82  D.  160. 

3.  Breach  by  employee.  —  An  employee 
quitting  service  because  of  a  prevailing  dan- 
gerous epidemic,  of  such  a  character  that  a  man 
exercising  ordinary  care  and  prudence  would 
have  been  justified  in  leaving  by  reason  of 
it,  is  excused  for  not  fulfilling  his  contract, 
though  it  appears  that  employees  who  con- 
tinued at  work  in  the  same  service  were 
healthy  and  continued  so.  Lakeman  v.  Pol- 
lard,  69  D.  77. 

The  jury  are  judges  whether  such  em- 
ployee had  adequate  cause  for  so  doing,     /a. 
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A  servant  who  verbally  agrees  to  work  an 
entire  year  is  entitled  to  the  compensation 
agreed  upon  if  he  works  for  that  length  of 
time,  and  to  a  proportionate  amount,  if  he 
works  for  less  time.  Swanwey  v.  Moore,  74 
D.  134. 

A  servant  may  recover  compensation  for 
personal  services  performed,  at  the  rate 
specified  in  contract*  when  he  is  prevented 
by  sickness  or  death  from  fully  performing 
toe  contract;  subject,  it  seems,  to  the  right 
of  the  employer  to  reduce  the  amount  by 
the  damages,  if  any,  sustained  by  him  in 
consequence  of  the  servant's  failure  to  com- 
plete the  stipulated  term  of  service,  Clark 
v.  Gilbert,  84  D.  189. 

Where  a  minor  agreed  to  work  for  a  cer- 
tain time,  and  not  to  leave  without  giving 
two  weeks'  notice,  but  did  leave  without 
giving  such  notice,  —  held,  that  the  damage 
occasioned  the  employer  could  not  be  de- 
ducted from  the  wages.  Deroeher  v.  Con- 
tinental Mills,  4  R.  286. 

4.  Quantum  meruit*  —  A  promise  to  pay 
what  services  are  reasonably  worth  will  be 
implied  on  the  part  of  a  person  who  employs 
another  to  labor,  in  the  absence  of  a  valid 
special  contract  between  the  parties,  where 
the  services  were  not  intended  to  be  gratui- 
tous.   Ryan  v.  Dayton,  65  D.  660. 

An  employee  prevented  by  sickness  or 
similar  disability  from  fulfilling  the  contract 
of  service  may  recover  on  a  quantum  meruit 
for  what  he  has  done.  Lakeman  v.  Pollard, 
69  D.  77. 

An  employee  who  hires  for  a  given  period, 
and  leaves  servioe  before  expiration  of  the 
term,  without  any  fault  on  the  part  of  the 
employer,  is  entitled  to  recover,  as  upon  a 
quantum  meruit,  the  value  of  the  labor  per- 
formed, and  need  not,  as  a  condition  pre- 
cedent, first  show  that  he  has  performed  his 
entire  contract*  or  that  he  left  the  service  of 
his  employer  upon  good  cause.  Pkcler  v. 
JiiehoU,  74  D.  298. 

A  person  contracting  to  render  his  per- 
sonal servioes  to  be  paid  for  in  part  during 
the  employment*  and  the  remainder  at  the 
end  of  the  term,  if  he  perforins  servioes  val- 
uable to  the  employer,  but  is  before  the  ex- 
piration of  the  stipulated  period  disabled 
oy  sickness  from  completing  nis  contract,  is 
entitled  to  recover  upon  a  quantum  meruit  for 
such  servioes  as  were  rendered  by  him. 
Wolfe  v.  Howe*,  75  D.  388. 

4.  Extra  compensation. — The  plain- 
tiff worked  for  the  defendant  at  an  agreed 
price  per  day,  for  two  years,  knowing  that 
the  custom  and  nature  of  the  service  re- 
quired ten  hours'  work  per  day,  and  work- 
ing ten  hours  or  more  every  day,  accepting 
the  agreed  wages  at  regular  intervals,  with- 
out objection  or  claim  for  extra  compensa- 
tion, and  receipting  in  full  for  each  payment. 
J/eld,  that  he  had  no  cause  of    action   for 

-vwork  under  a  statute  constituting  eight 


hours  a  legal  day's  work,  but  permitting 
extra  compensation  by  agreement  for  over- 
work.    McCarthy  v.  Mayor  etc,  48  R.  601. 

An  employer  gave  to  his  employee  a  writ- 
ing reciting  that  she  had  been  in  his  employ 
twenty-three  years,  aa  saleswoman",  and  had 
been  faithful,  and  that  he  wished  to  give  her 
"additional  compensation,"  and  agreeing  to 
give  her  a  due-bill  for  three  thousand  dol- 
lars, payable  within  a  year  from  his  death; 
and  on  the  same  day  he  executed  and  de- 
livered a  due-bill  accordingly,  expressed  to 
be  for  " additional  compensation."  He  died 
two  months  after.  She  accepted  six  dollars 
as  compensation  for  one  week  s  wages,  after 
his  death,  and  had  frequently  done  so  before. 
There  was  no  direct  proof  that  the  previous 
compensation  was  in  full.  Held,  that  she 
might  recover  on  the  due-bill.  Beniiey  v. 
Lamb,  56  R.  330. 

5.  Forfeiture)  of  wages.  —  1.  In  gen- 
eral. —  A  servant  on  a  packet-boat  forfeits 
his  wages  by  stealing  goods  of  a  passenger 
on  the  boat  during  his  term  of  service.  Lib* 
hart  v.  Wood,  37  D.  461. 

2.  By  abandonment  of  service.  —  An  over- 
seer causelessly  abandoning  his  employer,  or 
by  his  neglect  occasioning  a  loss  commen- 
surate with  his  services,  is  entitled  to  noth- 
ing.    Byrd  v.  Boyd,  17  D.  740. 

An  action  for  services  actually  performed 
cannot  be  maintained  by  one  who  volun- 
tarily abandons  the  work  before  its  comple- 
tion, where  he  has  agreed  to  labor  for  a 
certain  period  at  such  a  price,  or  to  perforin 
certain  services  for  such  an  amount.  HutcJt- 
inson  v.  Wetmort,  56  D.  337;  Mortmain  v. 
Lefaux,  12  D.  485;  Swamey  v.  Moore,  74  D. 
134.  Unless  performance  is  excused  or  pre- 
vented by  the  master,  or  the  servant  is 
justified  in  quitting  before  the  expiration  of 
the  time,  when  he  may  recover  on  a  quantum 
meruit.     Angle  v.  Banna,  74  D.  161. 

A  party  leaving  employment  before  expi- 
ration of  term  of  service  does  not  forfeit  her 
right  to  the  wages  that  have  already  ac- 
crued, when  she  is  employed  for  three  years 
at  a  yearly  salary,  and  her  employer  does 
not  pay  her  either  yearly  or  quarterly. 
Lefrancois  v.  Charbonnet,  39  D.  533. 

The  contract  of  service  is  not  interrupted 
by  temporary  absences,  where  the  absence 
is  with  the  consent  of  the  master,  and  does 
not  prevent  the  discharge  of  the  servant's 
duties;  in  such  cases,  the  servant  is,  during 
his  absence,  in  the  constructive  service  of 
the  master.  Heidleberg  v.  Lynn,  34  D. 
566. 

A  laborer  voluntarily  quitting  his  em- 
lover's  service  before  end  of  term,  where 
e  has  agreed  to  work  on  a  farm  for  a  speci- 
fied period  for  an  entire  sum,  cannot  recover 
for  the  labor  performed,  although  the  em- 
ployer has  appropriated  the  benefit  of  it, 
since  it  was  not  in  the  latter  s  power  to  re- 
scind the  contract  in  toto  without  abandon- 
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ing  his  own  property.     Eldridge  v.  JRowe,  43 
D.  41. 

Compensation  for  labor  actually  performed 
may  be  recovered  by  one  who  had  contracted 
to  work  for  a  stipulated  time,  but  who  left 
the  employment  before  its  expiration  in  con- 
sequence of  rudeness  in  deportment  towards 
her  of  a  member  of  another  family  residing 
in  the  same  house,  although  the  employer 
had  no  control  over  such  family,  and  the 
two  familes  were  as  distinct  as  they  well 
could  be  and  reside  in  the  same  house.  Pat- 
terson v.  Gage,  56  D.  96. 

The  contract  is  entire,  and  the  value  of 
the  part  of  the  services  performed  cannot  be 
recovered  by  an  employee  who  abandons 
the  contract  before  its  expiration  without 
the  employer's  fault,  where  the  employee 
agreed  to  labor  for  eight  months,  at  a  cer- 
tain rate  per  month  for  himself  and  for  his 
wife,  the  employer  to  give  his  note  at  the  end 
of  four  months,  payable  at  the  expiration  of 
the  term  of  service,  and  until  which  time  the 
wages  of  the  last  four  months  were  not  to  be 
paid.     HtUcIdnson  v.  Wetmore,  56  D.  337. 

A  servant  is  not  justified  in  quitting  ser- 
vice by  being  called  upon  to  do  severe  or 
unpleasant  work  incident  to  the  employ- 
ment    Angle  v.  ffanna,  74  D.  161. 

Where  the  contract  of  service  is  broken 
by  fault  of  the  party  employed,  after  part 
performance  is  received,  the  employer  may, 
in  an  action  for  the  work  done,  set  up  the 
breach  of  the  contract  in  defense,  for  the 
purpose  of  reducing  the  damages,  or  of 
showing  that  nothing  is  due,  and  may  de- 
duct what  it  will  reasonably  cost  to  secure 
a  completion  of  the  whole  service,  as  well  as 
any  damage  he  may  have  sustained  by  rea- 
son of  the  non-fulfillment  of  the  contract. 
Pixler  v.  Nichols,  74  D.  298. 

The  master  waives  the  forfeiture  of  wages 
for  services  performed  by  a  servant  who 
voluntarily  leaves  before  the  term  of  service 
has  expired,  and  is  liable  therefor  at  the 
rate  stipulated  by  the  contract  only,  but 
without  deduction  of  damages  sustained  by 
the  leaving,  where  he  offers  to  pay  the  ser- 
vant at  the  contract  price,  and  tenders  pay- 
ment, although  by  mistake  he  tenders  less 
than  the  amount  due  at  that  rate,  and  al- 
though he  insists  at  the  time  that  he  did 
not  admit  his  liability.  Painote  v.  Sanders, 
98  D.  564. 

Plaintiff  agreed  that  he  and  his  wife  would 
work  for  defendant  for  a  year  for  a  gross 
sum.  Four  months  after,  the  wife,  being 
about  to  give  birth  to  a  child,  left,  and  the 
plaintiff  was  thereupon  discharged.  In  an 
action  to  recover  wages  on  the  quantum  mer- 
uit,— field,  that  plaintiff  should  have  foreseen 
and  provided  for  his  wife's  sickness  when  he 
made  the  contract,  and  that  therefore  his 
non-performance  was  not  excused,  and  he 
eoula  not  recover.  Jennings  v.  Lyons,  20  R. 
67. 


3.  Necessity  of  compliance  with  regula- 
tions of  master* — A  regulation  of  a  man- 
ufacturing corporation  that  employees  must 
give  notice  before  quitting  the  company's 
employment,  or  else  forfeit  their  wages 
accrued,  is  valid  and  binding  upon  em- 
ployees with  notice.  Harmon  v.  Salmon 
Falls  Mfg.  Co.,  68  D.  718. 

A  clause  that  wages  accrued  shall  be  for- 
feited is  essential  in  order  that  such  regula- 
tion may  be  a  defense  in  an  action  for  the 
wages,     lb. 

One  willfully  violating  his  contract,  and 
thereby  exposing  himself  to  an  agreed  pen- 
alty or  forfeiture,  can  obtain  relief  neither 
at  law  nor  in  equity.     lb. 

Recovery  of  compensation  for  services 
performed  on  a  contract  broken  by  the 
plaintiff  can  be  had  only  where  there  has 
been  no  willful  violation,  or  where  perform- 
ance has  been  waived,  or  other  legal  excuse 
exists.    lb. 

An  employee  is  bound  by  notice  of  em- 
ployer's regulations,  otherwise  valid,  with- 
out signing  them.     lb. 

An  employee  continuing  to  work  for  his 
employer  after  a  printed  copy  of  employer  s 
regulations  was  delivered  to  him  must  be 
considered  as  having  agreed  to  them.     lb. 

A  stipulation  in  employer's  regulations 
that  payment  of  wages  shall  not  be  made 
without  compliance  therewith  is  a  sufficient 
clause  of  forfeiture.     lb. 

The  burden  of  proof  is  on  employee  to 
show  that  be  left  by  employer's  permission, 
or  had  worked  as  long  as  he  agreed  to,  when 
seeking  to  recover  compensation  for  services 
performed,  if  he  had  notice  of  employers 
regulation  requiring  notice  of  intention  to 
quit,  and  stipulating  a  forfeiture  of  wages  in 
default  thereof.     lb. 

The  objection  that  the  contract  is  not 
mutual  iu  case  of  such  regulation,  because 
the  employer  may  discharge  employee  with- 
out giving  him  notice,  is  untenable.  It  is 
not  necessary  that  each  party  to  a  contract 
assume  precisely  the  same  obligations-     lb. 

No  limitation  of  time  during  which  an 
employee  was  not  to  be  paid  being  inserted 
in  employer's  regulation  providing  for  snch 
forfeiture  if  the  employee  gives  no  notice  of 
intention  to  quit,  it  will  be  intended  to  oper- 
ate upon  all  the  wages  earned  subsequent  to 
the  last  settlement,     lb. 

A  sum  allowed  to  an  employee  for  board, 
"  in  addition  "  to  "  thirteen  cents  per  piece  " 
for  weaving,  is  a  payment  in  part  for  ser- 
vices in  weaving,  and  will  be  forfeited,  to- 
gether with  other  wages,     lb. 

6.  Discharge  of  servant.  —  1.  For  wie- 
conduct—  When  forfeits  wages.i —  An   em- 

•  Regulations  of  employers  for  government  r»t 
employee*,  validity  and  construction  of,  pee 
note,  W  I).  723-727. 

t  Abae  >ce  of  servant  a«  ground  for  his  die- 
charge,  see  note,  k>  J&.  717,  714. 
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ployeo  discharged  before  the  completion  of 
the  time  of  service  for  which  he  has  been 
engaged,  for  fault  or  misconduct  upon  his 
part,  of  sufficient  aggravation  to  justify  the 
discharge,  is  not  entitled  to  any  compensa- 
tion for  the  services  actually  performed. 
Posey  v.  Garth,  37  D.  183;  Libhart  v.  Wood, 
37  D.  461. 

An  employer  may  not  discharge  an 
employee  from  his  factory  for  a  single  act  of 
disobedience,  in  absenting  himself  tor  a  day, 
not  involving  any  serious  consequences,  and 
not  unreasonable  in  itself.  Shaver  v.  Ing- 
ham, 55  R.  712. 

A  master  may  discharge  his  servant  for 
public  druukeuuess  and  disorderly  conduct, 
although  it  was  only  on  one  occasion,  and 
did  not  incapacitate  the  servant  or  cause 
him  to  fail  in  the  performance  of  his  work. 
Bass  Furnace  Co.  v.  Glasscock,  60  R.  748. 

A  servant  hired  for  a  year  to  work  in  the 
lumber  trade  engaged  during  the  year  in  the 
same  trade  on  his  own  account,  without  his 
master's  consent,  though  he  continued  to 
give  his  time  and  attention  to  his  master's 
business.  Held,  that  the  master  could  dis- 
charge him  before  the  expiration  of  the  year. 
Dieringer  v.  Meyer,  24  R.  415. 

2.  When  does  not.* — When  the  hiring  is 
for  a  term,  and  the  servant  is  guilty  of  gross 
violation  of  duty,  the  rule  that  the  master 
may  discharge  him,  and  set  up  such  violation 
of  duty  as  an  absolute  bar  to  the  recovery  of 
any  compensation  for  the  service  rendered 
prior  to  the  discbarge,  is  not  law  in  Tennes- 
see.    Massey  v.  Taylor,  98  D.  429. 

Where  a  person  is  employed  for  a  stipu- 
lated term,  and  for  specific  wages,  and  is 
discharged  by  his  employer  during  the  term, 
for  good  cause,  as  for  embezzling  his  master's 
money,  the  employee  cannot  recover  the 
stipulated  wages  upon  the  express  contract, 
but  may  recover  compensation  for  the  ser- 
vices actually  rendered  during  the  term  and 
prior  to  the  discharge,  to  the  extent  which 
■nch  services  were  reasonably  worth  to  the 
employer,  not  to  exceed  the  rate  of  compen- 
sation stipulated  by  the  express  contract. 
lb. 

Where  an  employee  has  been  discharged 
for  good  cause,  as  for  embezzling  his  master's 
money,  and  has  sued  upon  a  quantum  meruit 
to  recover  the  reasonable  value  of  his  ser- 
vices prior  to  the  discharge,  the  value  of  the 
services  rendered,  and  what  they  were  rea- 
sonably worth  to  the  employer,  is  a  question 
of  fact  for  the  jury  to  decide,  under  such  in- 
structions as  the  court  may  give  without 
intrenching  upon  the  prerogative  of  the  jury. 
lb. 

A  plea  setting  up  embezzlement  as  a  bar 
to  an  action  brought  by  a  discharged  servant, 
to  recover  for  his  services  prior  to  his  dis- 
charge, is  bad.    So  with  a  replication  to  such 

*  Discharge  of  servant  without  sufficient 
ouse,  see  note,  56  R.  928,  820. 


plea  that  plaintiff  was  indicted  and  acquitted 
of  the  charge  of  embezzlement.    76. 

The  acquittal  of  the  servant  upon  an  in- 
dictment for  embezzling  his  master's  money 
is  not  entitled  to  any  effect  as  evidence  in  a 
civil  action  subsequently  brought,  after  his 
discharge  from  service  and  acquittal  of  crime, 
to  recover  the  value  of  his  services  prior  to 
his  discharge  from  employment,  either  as  an 
answer  to  the  defense  of  embezzlement,  or  as 
tending  to  show  that  in  fact  the  servant 
did  not  commit  the  embezzlement.    lb. 

3.  Right  of action  for  wrongful  discharge.* — 
An  employee  may  sue  immediately  to  re- 
cover the  value  of  services  rendered,  without 
waiting  for  the  expiration  of  the  time  fixed 
by  the  special  contract,  where  an  end  has 
been  put  to  such  contract  by  the  employer. 
Ryan  v.  Dayton,  65  D.  660. 

A  servant  wrongfully  discharged  may  sue 
for  breach  of  contract  or  for  wages  earned, 
and  in  the  former  case  a  recovery  equal  to 
the  amount  of  wages  up  to  the  time  of  the 
action  bars  any  further  action.  Richardson 
v.  Eagle  Machine  Works,  41  R.  584. 

Where  a  servant  is  wrongfully  discharged, 
but  his  wages  are  paid  up  to  that  time,  he 
cannot  recover  for  future  installments,  but 
only  for  breach  of  contract,  and  one  recovery 
is  a  bar.     James  v.  Allen  County,  58  R.  821. 

A  master  having  discharged  a  servant  has 
no  right  to  recall  him  on  pain  of  forfeiting  all 
claim  for  compensation;  but  if  the  servant  is 
not  otherwise  employed,  he  may  recall  him 
to  do  a  part  of  the  stipulated  work,  without 
restoring  him  to  his  former  position.  Mitchell 
v.  ToaU,  60  R.  502. 

4.  Amount  of  recovery.— A  master  dis- 
oharginff  his  servant  before  the  end  of  the 
year,  where  the  hiring  is  by  the  year,  is 
liable  for  wages  for  the  full  time.  FereHra  v. 
Sayres,  40  D.  496;  Decamp  v.  Hewitt,  43  D. 
204;  Webster  v.  Wade,  79  D.  '218.  In  such 
case  it  will  not  be  presumed  that  other  em* 
ployment  might  have  been  found  during  the 
unexpired  term.  Costigan  v.  Mohawk  <*  H. 
R.  R.  Co.,  43  D.  758. 

A  planter  discharging  his  overseer  without 
cause,  at  a  season  of  the  year  when  it  is  im- 
practicable to  find  employment,  so  that  his 
whole  time  is  lost,  is  liable  for  the  overseer's 
wages  for  the  whole  year.  Byrd  r.  Boyd, 
17  D.  740. 

The  employer  having  reaped  the  full  bene- 
fit of  services  rendered  by  his  overseer,  and 
finding  it  necessary  and  justifiable  to  dis- 
charge him,  from  circumstances  unconnected 
with  the  contract,  is  liable  for  compensa- 
tion for  services  so  rendered,     lb. 

One  contracting  to  labor  for  specified  time 
at  agreed  price  per  month  may  recover  all 
the'  damages  he  has  sustained  by  the  breach 
of  the  contract,  if  the  employer  discharges 

•See monographic  note  on  servant's  remedy 
when  wrongfully  discharged  before  expiration 
of  contract  ol  service,  48  D.  tftt-214. 
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employment,  in  the  same  place,  and  by  pep. 
sons  of  unobjectionable  capacity,  reputation, 
habits,  morals,  and  mode  of  conducting;  and 
the  burden  of  showing  such  an  opportunity 
is  on  the  defendant.  Strauss  v.  MeerUeA  38 
R.  8. 

The  employer  is  not  estopped  by  the  cause 
which  he  assigns  for  dismissal  of  his  servant 
lb. 

7.  Who  is  a  servant,  and  who  a  con- 
tractor.—  1.  In  general. — A  person  em- 
ployed to  cut  logs  off  of  certain  premises  be- 
longing to  his  employer,  and  who  agrees  to 
deliver  them  to  his  said  employer  at  a  cer- 
tain place,  is  alone  responsible  for  any  dam- 
age caused  by  floating  said  logs  down  to  said 
point  of  delivery,  as  the  relation  of  master 
and  servant  does  not  exist  between  them. 
Moore  r.  Sanborne,  59  D.  209. 

The  relation  of  master  and  servant  dost 
not  exist  between  owner  of  land  and  a  car- 
penter over  whom  he  has  no  direction  or 
control,  whom  he  employs  to  alter  and  repair 
certain  buildings,  and  furnish  the  materials 
therefor,  for  a  specified  price;  their  relation 
is  that  of  employer  and  contractor,  and  such 
land- owner  is  therefore  not  liable  for  damage 
resulting  to  a  third  person,  from  the  deposit, 
by  a  teamster  employed  by  such  carpenter, 
of  boards  intended  to  be  used  in  such  altera- 
tions and  repairs  in  the  highway  in  front  el 
such  land.  Hilliard  v.  Richardson,  63  i>. 
743. 

One  who  contracts  with  a  furnace  company 
to  dig  sand  on  its  land  and  draw  it  to  its  fur- 
nace at  a  fixed  price  per  load,  there  being  no 
provision  as  to  the  manner  of  the  perform* 
ance  of  the  work,  is  not  a  servant  for  whose 
negligence  the  company  is  liable.  Fink  v. 
Missouri  Furnace  Co.,  52  R.  376. 

The  owner  of  a  sugar  refinery  employed  a 
rigger  to  remove  machinery  from  a  railroad 
car  to  the  refinery.  In  doing  the  work,  the 
rigger  opened  a  coal-hole  in  the  sidewalk, 
and  left  it  open  a  few  minutes  after  the  work 
was  finished.  A  lad  fell  into  the  hole,  and 
was  injured.  The  rigger  was  paid  by  the 
day,  and  the  owners  of  the  refinery  neither 
directed  nor  interfered  with  the  manner  of 
the  work.  Held,  that  they  were  not  liable 
for  the  injury.  Harrison  v.  Collins,  27  R.  699. 

The  owner  of  a  stone  quarry  hired  a  per- 
son "to so  into  the  quarry,  quarry  atone 
therein,  break  the  same  to  a  certain  aise, 
and  pile  them  up  so  they  can  be  measured," 
and  "had  no  other  or  further  control M  over 
the  employee,  who  was  "  to  furnish  and  find 
the  gunpowder  and  other  tools, M  and  receive 
compensation  at  the  rate  of  one  dollar  per 
per  on;  and  the  employee,  by  blasting  with 
gunpowder,  destroyed  the  buildings  of  an 
adjoining  proprietor.  Held,  that  the  em- 
ployer is  liable  for  the  injury  inflicted  by  the 
employee.  City  of  Tffi*  v.  MeCornuMdt,  39 
R.408. 

By  agreement   between  D.  and  Gl,   IX 


him  without  justifiable  cause  before  the  ex- 
piration of  the  specified  time;  but  if  the 
employee  has  departed  from  the  contract 
without  justifiable  cause,  he  can  recover 
nothing.     Miller  v.  Goddard,  56  D.  638. 

An  employee  may  recover  reasonable 
value  of  services  rendered,  where  he  agrees 
to  labor  for  a  certain  time  for  a  specified  sum, 
to  be  paid  at  the  expiration  of  that  time, 
and  he  is  dismissed  by  the  employer  because 
of  absence  occasioned  by  sickness,  Ryan  v. 
Dayton,  65  D.  560. 

The  measure  of  damages  in  action  by  em- 
ployee for  wrongful  discharge  before  the 
completion  of  his  term  of  service,  brought 
before  the  expiration  of  such  term  to  recover 
for  the  breach  of  the  contract,  is  not  the  con- 
tract price  for  the  full  term,  and  it  is  error 
to  rule  that  it  is.  The  amount  of  damages 
hi  such  action  is  a  question  for  the  jury, 
under  all  the  circumstances  of  the  case. 
Ream  v.  Watkins,  72  D.  283. 

5.  Duty  to  seek  other  employment. —  An  em- 
ployee dismissed  without  cause  before  the 
termination  of  his  contract  need  not  accept 
work  of  a  different  nature,  or  at  a  different 

Slace.  If  he  earned  and  received  money 
uring  the  time  of  his  contract,  evidence 
thereof  may  be  given  by  the  employer  in 
reduction  of  damages.  CosUgan  v.  Mohawk 
*  H.  R.  R.  Co.,  43  D.  758. 

An  employer  refusing  to  allow  an  em- 
ployee to  perform  the  contract  at  the  agreed 
rate  is  liable  to  the  employee  for  such  dam- 
ages as  he  may  sustain  after  due  diligence  to 
obtain  other  and  the  best  wages  he  can  in 
some  proper  business,  and  the  burden  of  prov- 
ing due  diligence  is  upon  the  employee.  Hunt 
v.  Qrane,  69  D>  381. 

A  person  employed  for  determinate  period, 
if  improperly  dismissed  before  expiration  of 
term  of  service,  is  prima  fade  entitled  to 
recover  the  stipulated  compensation  for 
the  whole  time.  And  if  in  such  case  the 
defendant  wishes  to  show,  in  mitigation  of 
damages,  that  the  plaintiff  was  actually 
engaged  in  other  profitable  service  during 
the  term,  or  that  such  employment  was 
offered  to  him  and  rejected,  the  burden  of 
proof  is  upon  him.  King  v.  Steiren,  84  D. 
419. 

An  employee  who  obtains  employment 
after  discharge  is  presumed  to  get  best  wages 
he  can,  and  the  burden  of  proving  the  con- 
trary is  on  the  defendant,  in  an  action  by 
the  employee  for  damages  caused  by  a  re- 
fusal to  allow  him  to  complete  his  contract. 
Hunt  v.  Crane,  69  D.  381;  Howard  v.  Daly, 
19  R.  285. 

In  actions  by  a  father  for  wages  on  a  con- 
tract for  employment  of  his  minor  son  for  a 
certain  term,  the  son  having  been  prema- 
turely dismissed,  the  father  may  recover  for 
every  installment  as  it  falls  due;  and  he  is 
not  bound  to  accept  employment  for  his  son 
by  others,  unless  in  the  same  or  a  similar 
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agreed  to  operate,  during  a  specified  season, 
a  shingle-mill,  "  in  the  possession  and  under 
the  control "  of  C,  and  to  manufacture,  in  a 
specified  manner,  shingles,  from  logs  to  be 
furnished  by  C,  for  a  specified  compensa- 
tion per  thousand,  D.  to  hire  and  pay  the 
employees,  and  to  furnish  certain  tools  and 
appliances,  and  to  pay  for  repairs  of  ma- 
chinery not  exceeding  five  dollars  in  cost, 
and  to  load  the  shingles  in  a  specified  man- 
ner, at  the  expense  of  C,  above  a  specified 
amount,  and  until  a  certain  event,  and  after- 
ward at  his  own  expense;  G.  to  remove 
refuse  from  the  grounds,  to  put  the  mill  in 
running  order,  and  furnish  logs  to  keep  the 
mill  in  operation;  accounts  be  taken  weekly, 
and  settlements  and  payments  to  be  made 
monthly,  to  D.f  "of  the  amount  due  for 
manufacturing  said  shingles";  D.  to  have 
the  use  and  benefit  of  certain  of  the  imper- 
fect product,  unless  C.  elected  to  pay  him 
a  specified  amount  for  manufacturing  the 
same.  During  the  operation  of  the  mill 
under  this  contract,  sparks  from  a  defective 
smoke-stack  in  the  mill  set  fire  to  and  con- 
sumed lumber  belonging  to  the  plaintiff. 
In  an  action  against  C.  therefor,  —  held, 
1.  That  the  contract  between  C.  and  D.  was 
of  hiring,  and  not  of  lease;  2.  The  defect 
having  existed  when  D.  took  possession, 
and  the  mill  having  been  used  by  him  in  the 
ordinary  manner,  C.  was  liable,  although  the 
strict  relation  of  master  and  servant  did  not 
exist  between  C.  and  D.  Whitney  v.  Clif- 
ford, 32  R.  703. 

2.  Liability  of  employer  for  aeU  of  con- 
tractor,*  —  Employers  of  contractors  are 
liable  for  injuries  during  progress  of  work, 
caused  by  defective  construction  which  is 
inherent  in  the  original  plan  devised  by  the 
employers.    Boswell  v.  Laird,  68  D.  345. 

Owners  assume  responsibility  of  sufficiency 
of  structure  by  acceptance  and  use  of  it,  and 
the  liability  of  the  contractors  to  third  per- 
sons then  ceases.    lb. 

Contractors,  and  not  employers,  are  lia- 
ble for  injuries  caused  by  bursting  of  dam 
before  its  completion  and  acceptance  by  the 
employers,  when  the  contractors  are  archi- 
tects of  reputed  skill  and  experience,  and 
the  employers  exercised  no  control  or  super- 
vision of  the  work,  but  the  contract  was 
merely  that  the  contractors  should  construct 
and  deliver  a  dam  of  certain  dimensions  and 
strength  within  a  specified  time,  for  a  stipu- 
lated sum.     lb. 

The  fact  that  a  structure  built  by  a  con- 
tractor is  built  upon  land  of  employer  does 
not  make  the  latter  any  more  liable  for 
injuries  occurring  in  its  progress  than  if  it 
-were  erected  elsewhere,     lb. 

A  contractor  and  contracted  do  not  sus- 
tain the  relation  to  each  other  of  master  and 
servant,  and  the  latter  is  not  liable  for  an 

*  Liability  of  employer  lor  acta  of  contractor, 

*  note,  61  D.  200-AJtf. 


injury  occasiennd  by  the  negligence  of  the 
former  or  his  servants  in  performing  work 
not  in  itself  a  nuisance,  upon  his  prem- 
ises. King  r.  New  York  Central  R.  R.  Co., 
23R.37. 

Where  the  contractee  furnishes  tools  to 
the  contractor  with  which  to  do  the  work 
agreed,  and  they  are  suitable  and  safe  when 
furnished,  the  contractee  is  not  liable  for 
any  injury  happening  from  the  lack  of  re- 
pair, in  the  absence  ot  an  express  agreement 
on  his  part  to  keep  the  tools  in  repair.  And 
if  the  contractee  agrees  to  repair  the  tools 
when  notified  that  they  need  it,  his  duty 
will  not  arise  until  such  notice  is  given. 
lb.  * 

The  owner  of  land  is  not  liable  for  injury 
by  communication  of  a  fire  negligently  set 
on  his  land  by  one  contracting  to  clear  the 
land.     Ferguson  v.  Hubbell,  49  R.  644. 

The  owner  of  a  building,  employing  a 
plumber  to  repair  the  water-pipes  in  his 
own  way,  is  not  liable  for  an  injury  pro- 
duced to  a  third  person  by  his  negligence  in 
that  work.  Bennett  v.  Truebody,  56  R. 
117. 

The  defendant  contracted  to  have  T.  cut 
timber  from  defendant's  land,  at  a  specified 
price  per  foot,  and  deliver  it  at  the  mouth 
of  a  certain  river,  using  the  defendant's 
dams  in  the  driving  of  the  logs,  if  he  chose. 
T.  used  the  defendant's  dam  in  the  business, 
in  an  unreasonable  manner,  to  the  plaintiff's 
injury,  but  the  defendant  had  nothing  to  do 
with  the  cutting,  hauling,  or  driving  of  the 
logs.  Held,  that  the  defendant  was  not 
liable.     Carter  v.  Berlin  Mills,  42  R.  572. 

A  contractor  agreed  with  trustees  of  an 
estate  to  take  down  a  building  for  them, 
carefully,  and  under  their  direction  and  sub- 
ject to  their  approval.  Held,  that  defend* 
ants  were  liable  for  injury  to  a  third  person 
by  the  contractor's  negligence  in  the  work. 
Lmnchan  v.  Rollins,  50  R.  287. 

When  the  plaintiff  was  driving  on  a  high- 
way, his  horse  became  frightened  at  a 
steam-shovel  in  use  on  the  defendant's 
lands  near  the  road,  and  ran  away,  and  the 
plaintiff  was  hurt.  The  shovel  was  operated 
and  controlled  by  an  independent  contrac- 
tor, although  the  defendant  contemplated 
its  use  when  the  contract  was  made.  Held, 
that  the  defendant  was  not  liable,  Bailey 
v.  Troy  etc.  R.  R.  Co.,  52  R.  129. 

3.  for  acta  of  contractors  servants,  — 

A  lot-owner  is  not  liable  for  injury  by  neg- 
ligence of  servants  of  a  contractor  engaged 
by  him,  under  a  peYmit  from  the  city,  to 
make  a  sewer  in  the  street  at  a  fixed  price 
for  the  whole  work,  the  contractor  being 
a  competent  person,  and  having  entire  con- 
trol, where  the  workmen  negligently  leave 
the  excavation  unguarded  ami  nn lighted 
at  night,  and  a  pa&ser* by  falls  into  it,  but 
the  contractor  is  the  party  liable.  Blake  v. 
Ferris,  55  1>.  304. 
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The  rale  o!  respondeat  superior  applies  only 
where  relation  of  master  and  servant  or  prin- 
cipal and  agent  exists.     lb. 

Only  one  superior  is  liable  for  same  sub- 
ordinate, and  that  is  the  immediate  superior. 
lb. 

Respondeat  superior  and  qydfacit  per  dlium, 
etc.,  explained,    lb. 

The  owner,  or  principal  contractor,  or 
master-workman,  is  not  responsible  for 
damage  occasioned  by  the  wrongful  acts  of 
persons  employed  by  a  subcontractor  or 
under- workman,  or  by  a  person  carrying  on 
a  distinct,  independent  employment,  because 
they  are  not  his  servants,  and  do  not  act  for 
him,  but  for  their  immediate  employer. 
McGidre  r.  Chant,  67  D.  49. 

Where  the  ehairman  of  a  street  committee 
of  a  municipal  corporation  orders  a  lawful  act, 
such  as  the  performance  of  certain  work,  to  be 
done,  and  the  work  is  done,  so  as  to  occasion 
an  actionable  injury,  by  workmen  under  the 
immediate  superintendence  and  direction  of  I 
the  street  commissioner,  who  is  a  distinct 
and  independent  officer  of  such  corporation, 
not  appointed  or  controlled  by  the  com- 
mittee, snob  chairman  is  not  liable  for  injury 
resulting  from  the  work.    76. 

The  principle  of  respondeat  superior  does  not 
apply  where  a  person  is  engaged  to  do  work 
under  a  contract  which  does  not  create  the 
relation  of  mere  principal  and  agent,  or 
master  and  servant,  but  whioh  leaves  to  the 
contractor  the  free  and  independent  use  of 
his  own  skill,  judgment,  means,  and  servants 
in  the  execution  of  it;  although  the  em- 
ployer might  be  liable  if  the  work  was  in 
itself  unlawful  or  necessarily  injurious. 
Clark  v.  Fry,  72  D.  590. 

Plaintiff  was  injured  by  the  carelessness 
of  men  occupied  in  repairing  the  roof  of 
defendant's  building.  The  men  were  em- 
ees,  and  under  the  orders  of  one  who  ear- 
on  the  business  of  slating  roofs,  and 
who  was  engaged  by  the  defendant  to  do  the 
job  in  question.  Held,  that  the  slater  car- 
ried on  an  independent  employment,  and  the 
defendant  was  not  liable.  McCarthy  v. 
Second  Parish  etc.,  30  R.  320. 

A  store-keeper,  having  sold  merchandise, 
permitted  or  directed  the  purchaser  s  servant 
to  remove  it  by  throwing  it  from  an  upper 
window  into  the  street.  The  servant  did 
this  carelessly,  and  injured  the  plaintiff. 
Held,  that  the  store-keeper  was  not  liable. 
McCullough  v.  Shoneman,  51  R.  194. 

Defendant  employed  B.,  who  was  engaged 
in  "the  roofing  and  cornice  business,  to 
repair  the  cornice  of  his  hotel,  in  the  city  of 
New  York.  No  price  or  plan  was  specified, 
and  the  mode  of  repair  and  the  means  to  be 
employed  were  left  entirely  to  the  judgment 
of  B.  The  employees  of  B.  suspended  a 
ladder  from  the  roof,  upon  which  piauks  wore 
placed  to  serve  as  a  scaffold.  A  heavy  wind 
caused  one  of  the  piauks  to  fall,  and  it  struck 


ploy* 
ried 


and  injured  the  plaintiff  who  was  passing. 
Defendant  was  not  in  the  city  during  th* 
repairs,  and  had  no  knowledge  of  the  manner 
in  which  they  were  being  done.  The  build- 
ing was  separated  from  the  sidewalk  by  aa 
area  fifteen  feet  wide.  Held,  that  th« 
scaffold  was  not  a  nuisance,  and  the  defend- 
ant was  not  liable.  Hexamer  v.  Webb,  54  R. 
703. 

The  defendant  company  were  engaged  in 
constructing  their  railroad,  and  the  other 
defendants  were  contractors  with  the  com- 
pany for  doing  a  portion  of  the  work,  under 
a  contract  which  prohibited  them  from  sab- 
letting  any  part  of  the  work  without  the 
consent  of  the  company's  engineer,  required 
them  to  employ  competent  servants,  and 
provided  that  they  should  immediately  dis- 
charge, whenever  required  by  the  engineer 
so  to  do,  any  servants  considered  by  the 
engineer  to  be  incompetent.  The  contractors, 
with  the  consent  of  the  company,  sublet  the 
rock  excavations  to  8.,  it  being  understood 
by  all  parties  that  nitro-glyoerine  was  to  be 
used  in  blasting  the  rock.    S.  received  per- 
mission of   the   engineer  to  erect  on  the 
company's  land  a'  magazine  for  storing  nitro- 
glycerine necessary  for  the  work.    After- 
wards, 8.,  without  knowledge  of  the  defend- 
ants, stored  in  said  magazine  a  quantity  of 
nitro-glycerine  belonging   to    and  for  the 
benefit  of  another  company.    While  a  por- 
tion of  this  last-named  nitro-glyoerine  was 
being  removed,  at  the  request  of  its  owners, 
an  explosion  occurred,  through  the  negligence 
of  a  servant  of    S.,  the  subcontractor,  by 
which  plaintiffs  intestate  was  killed.    Held, 
that  defendants  were  not  liable.     The  rela- 
tion of  master  and  servant  did  not  exist 
between  the  servant  of  S.  and  the  defendants, 
nor,  under  the  circumstances,  did  the  injury 
result  from  a  nuisance  erected   and   main- 
tained on  the  defendant  company's  land  by 
their  consent.   Cuff  y.  Newark  etc  R.  A  Co., 
10  R.  205. 

4.  Liability  of  employer  to  contractors 
servants.  —  Where  a  mining  company  con- 
tracts for  the  removal  of  ore,  but  assume? 
the  duty  of  making  arrangements  to  protect 
t£e  workmen,  it  is  liable  to  the  contractor  a 
employees  for  injury  in  consequence  o! 
neglect  of  that  duty.  Lake  Superior  Iron 
Co.  v.  Brickson,  33  ft.  423. 

The  owner  of  a  mine  contracted  with 
others  to  work  it,  and  it  was  agreed  that 
the  contractors,  and  not  the  owner,  shoul  1 
be  responsible  for  injuries  to  workmen.  It 
was  also  stipulated  that  when  the  con- 
tractors repaired  the  mine,  it  should  be  done 
under  the  supervision  of  the  owner's  super- 
intendent. The  mine  was  in  proper  condi- 
tion when  the  contractors  took  possession. 
A  workman  was  killed  by  the  falling  of 
rock  from  the  roof.  Held,  that  the  owners 
were  not  liable.  Samuetson  v.  Cleveland 
Iron  M.  Co.,  43  R.  456. 
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8.  Liability  of  master  to  third  per- 
sona for  servant's  acts .  * — The  master  is 
liable  for  such  acts  of  his  servants  only  as 
are  within  the  line  of  his  duty.  Baker  v. 
Kinsey,  99  D.  438. 

To  charge  the  master  for  the  act  of  hie 
servant,  it  must  be  shown  that  the  relation 
of  master  and  servant  subsisted  between 
them  in  the  particular  affair.  Wright  v.  WU- 
eox,  32  D.  507;  except  where  the  master 
renders  himself  a  legal  participator  in  the 
wrongful  acts  by  subsequently  adopting  and 
sanctioning  them.  MeGuire  v.  Grant,  67 
D.  49. 

Rule  of  respondeat  superior  arises  out  of 
relation  of  superior  and  subordinate,  is 
applicable  to  that  relation  wherever  it  exists, 
and  ceases  when  the  relation  ceases.  Clark 
v.  Fry,  72  D.  590. 

Master,  when  absent,  is  responsible  for 
acts  of  servants  while  in  the  fine  of  their 
duty,  to  the  same  extent  as  if  he  were  per- 
sonally present  and  directing  their  actions. 
Korah  v.  City  (/Ottawa,  83  D.  255. 

Where  a  bank  requires  and  permits  its 
cashier  to  employ  and  pay  out  of  his  salary 
the  clerks  employed  in  the  bank,  this  does 
not  make  it  responsible  for  their  acts  to  any 
greater  extent  than  if  tbey  had   been  em- 

Stayed  directly  by  the  bank.  Smith  v.  First 
laL  Bank,  97  D.  59. 

Owner  of  a  bridge  is  not  liable  for  injury 
caused  by  bite  of  dog  belonging  to  his  toll- 
keeper,  if  it  appears  that  he  did  not  author- 
ise or  require  the  dog  to  be  kept,  and  that  it 
was  not  needed  for  the  conduct  or  protection 
of  the  business  in  which  the  owner  of  the 
dog  was  employed.  Baker  v.  Kinsey,  99  D. 
438. 

Rule  that  prescribes  responsibility  of  prin- 
cipals for  acts  of  others  is  based  upon  their 
power  of  control.  If  the  master  cannot  com- 
mand the  servant,  the  acts  of  the  servant 
are  clearly  not  his.  HiUdorf  v.  City  of  St. 
Louis,  100  D.  352. 

The  test  of  a  master's  responsibility  for 
the  act  of  his  servant  is,  whether  the  act  was 
done  in  the  prosecution  of  the  masters 
business;  not  whether  it  was  done  in  accord- 
ance with  the  instructions  of  the  master  to 
the  servant.  When,  therefore,  the  servant, 
while  engaged  in  the  prosecution  of  the 
master's  business,  deviates  from  his  instruc- 
tions as  to  the  manner  of  doing  it,  this  does 
not  relieve  the  master  from  liability  for  his 
acts.     Cosgrove  v.  Ogden,  10  R.  361. 

The  defendants  ordered  their  teamster  to 
deliver  a  wagon-load  of  paper  to  Taylor,  in 
Glastonbury,  four  miles  distant,  and  to  re- 
turn by  way  of  Nip*ic  with  a  load  of  wood. 
On  reaching  Taylor's,  the  latter  requested 

*  Liability  of  master  for  act  of  servant,  see  note, 
3R.54. 

Acts  of  servant  which  are  deemed  in  the  course 
of  his  employment,  see  note,  oO  R.  880-884 

Liability  of  master  for  unauthorised  acts  of 
rant,  see  note,  2a  &.  640-612. 


the  teamster  to  carry  the  paper  to  Hartford, 
four  and  a  half  miles  farther,  and  at  the 
railway  station  there  to  get  some  freight  of 
Taylor's,  and  bring  to  him.  The  teamster 
consented,  and  while  he  was  paying  the 
freight-bill  at  the  station,  the  team,  being 
left  unfastened,  ran  away,  and  injured  plain- 
tiff's property.  Held,  that  defendants  were 
not  liable  therefor.  Stone  v.  Hills,  29  R 
535. 

The  owners  of  a  foundry  for  years  had 
given  the  ashes  to  their  engineer,  in  con- 
sideration of  his  removing  them  after  work- 
ing hours.  The  engineer  deposited  them,  to 
the  knowledge  of  his  employers,  on  an  unin- 
closed  lot  opposite  the  foundry,  owned  by 
third  persons,  whose  permission  he  had  ob- 
tained, and  sold  the  ashes  to  third  persons 
and  to  the  defendants.  A  young  child, 
running  across  that  lot,  fell  into  a  quantity 
of  the  hot  ashes,  and  was  burned  Hi  Id, 
that  the  owners  of  the  foundry  were  not 
liable  therefor.     Burke  v.  Shaw,  42  R.  370. 

The  plaintiff  put  his  mare  in  the  defend- 
ant s  livery-stable,  for  keeping,  instructing  a 
servant  of  the  latter  to  exercise  her;  but  this 
was  not  part  of  the  contract  of  keeping. 
The  mare  died  in  consequence  of  immoderate 
riding  by  the  servant.  Held,  that  the 
defendant  was  not  responsible.  Adams  v. 
Cost,  50  R.  211. 

Where  a  municipal  ordinance  requires  the 
owner  of  materials  forming  an  obstruction 
in  a  street  to  prepare  and  place  lights 
thereon  with  such  care  and  diligence  as 
reasonably  to  secure  their  burning  till  day- 
light, such  owner  is  liable  to  third  persons 
for  injuries  incurred  through  negligence  in 
the  performance  of  this  duty  either  by  him- 
self or  by  a  contractor  in  his  employ,  and 
even  if  the  lights  were  extinguished  by  an 
unknown  cause.    Wilson  v.  White,  51  R.  269. 

9.  for  servant's  negligence.* — 

1.  Oeneral  rules.  —  The  master  is  always  lia- 
ble to  third  persons  for  negligence  or  omis- 
sion of  duty  on  the  part  of  bis  servant,  while 
acting  within  the  scope  of  his  employment. 
Zulkee  v.  Wing,  91  D.  425;  Lowell  v.  B.  <s 
L.  R.  R.  Co.,  34  D.  33. 

For  a  careless  mistake  of  a  servant,  either 
of  omission  or  commission,  while  in  the  dis- 
charge of  his  master  s  business,  the  latter  is 
answerable.     Wright  v.   Wilcox,  32  D.  507. 

In  order  to  establish  the  liability  of  one 
person  for  an  injury  occasioned  by  the  negli- 
gence of  another,  it  is  not  enough  to  show 
that  the  person  whose  negligence  caused  the 
injury  was  at  the  time  under  an  employment 
by  the  person  who  is  sought  to  be  charged. 
It  must  be  shown,  in  addition,  that  the  em- 
ployment  created  the  relation  of  master  and 
servant  between  them.  King  v.  New  York 
Cent.  etc.  R.  R.  Co.,  23  R.  37. 

Plaintiff  is  not  required  to  show  by  evi- 

*  Liability  of  master  for  negligence  or  miscon- 
duct of  servant,  see  note,  55  D.  317-32L 
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denes  that  the  driver  of  an  omnibus  was  not 
in  the  employ  of  a  lessee  of  defendants, 
when  the  action  is  grounded  on  the  alleged 
negligence  of  defendant's  servant,  and  the 
answer  contains  a  general  denial  only.  Hart 
v.  New  Orleans  etc  R.  R.  Co.,  36  D.  689. 

Employer  is  liable  for  the  negligenoe  with 
which  a  vehicle  belonging  to  him  was 
driven  by  a  servant.    lb. 

Responsibility  of  master  for  servant's  act 
of  negligence  is  not  restricted  to  cases  where 
the  master  is  actually  present  and  makes  no 
effort  to  prevent  the  act  which  caused  the 
damage.    lb. 

Master  and  servant  are  not  Jointly  liable 
for  servant's  negligence,  in  the  master's 
absence,  in  so  driving  a  team  as  to  cause  an 
injury  to  another.  Parsons  v.  WmekeU,  52 
0.746. 

The  master  is  liable  for  the  act  of  his 
servant  in  leaving  a  track  in  a  public  street, 
although  the  act  lie  done  in  violation  of  the 
master  s  orders.  Powell  v.  Deveney.  50  D. 
738. 

Where  a  servant,  in  violation  of  his  mas* 
ter's  orders,  left  a  truok  standing  in  a  pub- 
lic street,  with  the  intention  of  leaving  it 
there  during  the  night,  and  suoh  truck  was 
driven  against  by  another  in  the  exercise  of 
ordinary  care,  prudence,  and  discretion,  and 
the  plaintiff,  who  was  passing  on  the  side- 
walk, was  injured  by  the  collision,  the  act  of 
the  servant  was  the  sole  cause  of  the  injury, 
and  the  master  is  liable,    lb. 

A  person  cannot  be  made  a  trespasser 
against  his  will,  but  he  may  be  made  liable 
in  an  action  on  the  case  for  the  negligence  of 
his  servant,  though  such  negligence  oe  con- 
trary to  his  wishes.  Thames  Steamboat  Co. 
v.  Bousatonk  A  J?.  Oft..  63  D.  154. 

A  lessee  is  liable  to  tne  landlord  for  the 
wanton  or  reckless  act  of  a  clerk  in  blowing 
up  the  leased  store.  Mason  v.  Stiles,  64  D. 
242. 

In  an  action  to  recover  for  injury  caused 
by  negligence  of  defendant's  servants  while 
engaged  in  defendant's  employ,  in  chasing 
and  driving  hogs  from  defendant's  field  with 
dogs,  it  is  unnecessary,  to  sustain  suoh  action, 
to  prove  that  the  particular  act  done  in 
pursuance  of  the  servant's  duty  was  com- 
manded by  defendant,  or  that  defendant's 
dogs  were  vicious,  and  that  he  knew  it,  or 
that  the  injury  was  done  entirely  by  dogs 
belonging  to  defendant.  Smith  v.  Causey, 
65  D.  372. 

Employer  is  liable  for  personal  injuries 
sustained  by  reason  of  carelessness  of  his 
employee  who  is  engaged  in  work  done  un- 
der a  general  employment  for  a  reasonable 
compensation  or  for  a  stipulated  price,  when 
the  employer  retains  the  right  and  power  of 
directing  and  controlling  the  time  and  man- 
ner of  executing  the  work,  or  of  refraining 
from  doing  it  if  he  deems  it  neoessary  or 
expedient.     BrackeU  v.  Lubke,  81  D.  604. 


T. 


liability  of  master  of  canal-boat  for  injury 
to  bridge,  resulting  from  the  negligence  of 
his  crew  on  board  the  boat,  is  not  excused 
by  the  fact  that  he  was  not  on  board  at  the 
time,  being  on  the  towpath,  and  in  immedi- 
ate command  of  the  crew.  Korak  ▼.  Gty  of 
Ottawa,  83  D.  256. 

In  seeking  to  hold  master  of  canal-boat 
responsible  tor  injury  to  bridge,  as  the  re- 
sult of  negligence  on  the  part  of  his  crew, 
the  presumption  would  be  that  if  he  had 
charge  of  tne  boat  at  the  time,  the  men 
therein  acted  under  his  authority.     lb. 

Master  is  liable  in  trespass  for  act  of  his 
servant  which  is  trespass,  though  it  occur 
through  the  neglect  or  nnskillfulness  of  the 
servant.     Andrus  v.  Howard,  84  D.  680. 

General  character  of  employee  for  faithful- 
ness cannot  shield  the  employer  from  liabil- 
ity, if  the  evidence  shows  negligenoe  and 
wrong  committed  by  the  employee.  Southern 
R,  R.  Co.  v.  Ksndridt,  00  D.  332. 

One  whose  servant  negligently  drives  nm 
a  public  street  against  the  sleigh  of  another, 
thereby  causing  the  horse  drawing  the  « 
to  become  frightened  and  run  away,  is 
sponsible  for  injuries  caused  to  a  third 
son  by  suoh  runaway  horse.  Mt 
SneUing,  02  D.  768. 

One  whose  servant  carelessly  throws  a  keg 
out  of  window  so  that  it  injures  a  person  in  a 
passage-way  below,  is  liable  for  such  injury, 
even  if  his  title  in  Che  way  is  such  as  not  to 
render  him  responsible  for  any  defect  therein, 
and  that  he  may  at  any  time  revoke  the  per- 
mission by  which  the  person  injured  is  puss 
ingoverit.  Corrigan  v.  Union  8ugar  Refinery, 
96  D.  685. 

One  agreeing  to  furnish  another  with  a 
team  and  suitable  driver  cannot  reooTer 
from  the  hirer  for  the  loss  of  the  team  oc- 
casioned by  the  driver's  carelessness  and 
incompetency.    Ames  v.  Jordan,  36  R.  368. 

2.  illustrations.  — In  an  action  against  the 
owner  of  a  horse  to  recover  damages  for  in- 
juries sustained  by  reason  of  the  negligent 
riding  thereon  by  his  servant,  —ktla\  that 
the  fact  that  the  servant  was,  at  the  tame  of 
the  injuries,  engaged  in  the  general  employ- 
ment of  a  third  person  was  not  a  sufficient 
defense,  unless  the  relation  of  such  third 
person  to  the  subject-matter  of  the  businese 
in  which  the  servant  was  at  the  time  engaged 
was  such  as  to  give  him  exclusive  control  of 
the  means  and  manner  of  accomplishing  it* 
and  exclusive  direction  of  the  person  em- 
ployed therefor.  Kimball  v.  Cmtkman9  4  R» 
528. 

J.  S.,  the  agent  of  defendants,  was  trav- 
eling for  them,  under  no  particular  orders  an 
to  the  mode  of  traveling  he  should  adopt* 
At  W.,  without  disclosing  his  principals,  he 
hired  of  plaintiffs,  who  were  livery-atable 
keepers,  a  team  and  buggy.  At  St.  M., 
while  the  horses  were  standing  in  front  of  a 
store  in  which  J.  8.  was  transacting  bi 
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new  as  agent  for  defendants,  the  horses  took 
fright  and  broke  the  bridle  oy  which  they 
were  hitched,  bnt  were  caught  before  any 
damage  was  done.  The  horses  were  then 
tied  by  a  halter,  which  was  fastened  around 
the  neck  of  the  near  horse.  J.  S.  took  the 
broken  bridle  to  a  shop  to  be  repaired,  and 
after  finishing  his  business  at  the  store,  he 
undertook  to  lead  the  team  to  the  shop 
by  the  halter  around  the  neck  of  the  near 
horse.  On  the  way,  one  of  the  buggy  wheels 
struck  a  stone,  thereby  causing  some 
paper  boxes  to  be  thrown  out  of  the  buggy, 
and  frightening  the  horses,  and  J.  S.,  not 
being  able  to  hold  them  by  the  halter,  they 
broke  away,  and  caused  damage  to  the 
buggy,  harness,  and  to  one  of  the  horses,  for 
which  action  was  brought.  Held,  that  J.  S. 
was  negligent,  and  jthat  defendants  were 
responsible  for  the  damage  resulting  from 
his  negligence.    Pickens  v.  Diecker,  8  R.  66. 

Defendant,  a  corporation,  employed  a 
competent  agent,  whose  duty  it  was  to  en- 
gage men  for  its  service.  The  agent  hired 
one  W.  as  foreman,  who  was  competent 
and  skillful  at  the  time,  but  who  subse- 
quently acquired  habits  of  intoxication, 
which  were  known  both  to  the  agent  and  to 
the  plaintiff.  W., while  intoxicated,  directed 
two  incompetent  men  to  erect  a  scaffold, 
which  they  did  so  unakiilfullv  that  while 
plaintiff^  an  employee  of  defendant,  was 
upon  it  in  the  discharge  of  his  duties,  it  fell, 
injuring  him.  In  an  action  to  recover  dam- 
ages, —  held,  1.  That  defendant  was  charge- 
able with  the  negligence  of  its  agent  in 
retaining  W.  in  its  employ,  after  knowledge 
of  his  incompetency;  2.  That  it  was  a  ques- 
tion for  the  jury  whether  plaintiff  was  guilty 
of  contributory  negligence  in  remaining  in 
defendant's  service  alter  knowledge  of  the 
incompetency  of  W.  Laming  v.  If.  Y.  Cent. 
B.  B.  Co.,  10  R  417. 

Defendant  was  a  keeper  of  a  gun-store. 
His  servant,  a  clerk  in  the  store,  while  en- 
gaged, during  defendant's  absence,  in  exhib- 
iting agnn  to  a  customer,  loaded  it,  contrary 
to  defendant's  orders.  In  so  doing,  it  was 
accidentally  discharged,  and  shot  the  plain- 
tiff, who  was  on  the  opposite  side  of  the 
street.  Held,  that  the  defendant  was  liable 
for  the  injuries.  Garrttaen  v.  Duenckel,  11 
R.  406. 

The  servants  of  the  occupants  of  an  upper 
tenement  accidentally  left  open  a  faucet 
thereby  causing  the  water  to  overflow  and 
flood  the  tenement  below.  Held,  that  the 
occupante  of  the  upper  tenement  were  liable 
for  the  damage  done  thereby.  Simonton  v. 
Ixtring,  28  R.  29. 

The  defendant's  horse  kicked  a  loose  shoe 
through  the  plaintiff's  window-glass.  The 
horse  was  being  driven  by  a  person  paid  by 
the  defendant,  and  by  the  latter  let  with  a 
wagon  by  the  day  to  a  city,  in  the  work  of 
paving  streets.    It  was  under  the  sole  man- 


agement of  that  person,  whose  duty  it  was 
to  keep  it  properly  shod.  Held,  that  the 
driver  was  at  the  time  the  servant  of  the 
defendant,  and  the  defendant  was  liable  for 
the  injury.    Huff  v.  Ford,  30  R.  646. 

In  toe  absence  of  his  master,  a  general  farm 
servant,  working  in  his  master  s  corn-field 
with  other  servants,  undertook  to  drive  out 
a  cow  of  the  plaintiff,  which  had  broken  into 
the  field,  and  in  so  doing  negligently  struck 
her  with  a  stone  and  killed  her  while  she 
was  in  the  field.  Held,  that  the  master  was 
liable.     Evans  v.  Davidson,  36  R.  400. 

Defendant  owned  and  ran  a  ferry-boat  be* 
tween  Hudson  and  Athens,  on  opposite  sides 
of  the  Hudson  River.  On  a  regular  trip,  the 
pilot  took  on  a  boatman  without  compensa- 
tion, agreeing  to  put  him  on  his  boat  in  a 
tow  passing  up  the  river.  Similar  aots  had 
occasionally  been  done  before,  but  not  to 
defendant's  knowledge.  The  ferry-boat  di- 
verged from  its  regular  course,  and  negli- 
gently colliding  with  a  canal-boat,  killed  the 
plaintiff's  intestate.  Held,  that  the  defend- 
ant was  liable.  Qumn  v.  Power,  41  R.  392. 
The  plaintiff  was  injured  by  the  negligent 
driving  of  the  defendant's  team  by  the  de- 
fendant's driver,  both  team  and  driver  being 
hired  by  a  third  person,  who  had  requested 
the  servioes  of  that  particular  driver.  Held, 
that  the  defendant  was  not  liable.  Joslm  v. 
Grand  Rapids  lee  Co.,  46  R.  64. 

The  defendant,  owner  of  an  express  wagon, 
employed  a  driver,  with  authority  to  secure 
and  transact  such  business  as  he  could.  ^  The 
driver,  having  delivered  a  trunk,  on  his  re- 
turn got  a  load  of  poles,  for  himself,  and 
while  carrying  them  home  on  the  wagon, 
negligently  ran  over  and  injured  the  plain- 
tiff's child.  Held,  that  the  defendant  was 
liable.    MuhehiU  v.  Bale*,  47  IL  796. 

1 0.  for  servant's  wron  gf ul  acts.  * 

—  The  master  is  liable  for  tortious  acts  of  ser- 
vants, done  in  his  employment.  Donaldsom 
v.  Mississippi  &  R.  Co.,  87  D.  391. 

Whether  a  servant  was  acting  in  the 
course  of  his  employment  when  he  commit- 
ted a  tortious  act  is  a  question  of  fact. 
Bedding  v.  South  Carolina  B.  B.  Co.,  16  R. 

681. 

The  principle  which  makes  the  master 
liable  for  tortious  act  of  a  servant  done  in  the 
performance  of  the  master's  business,  within 
the  scope  of  the  general  authority  conferred, 
is  the  same  as  that  which  makes  him  liable 
for  the  act  of  his  servant  done  by  his  ex- 
press direction  given  at  the  time;  but  the 
remedy  in  the  former  case  is  by  an  action  on 
the  case  founded  upon  the  negligence  of  the 
servant,  while  in  the  latter  case  the  remedy 
is  by  an  action  of  trespass,  founded,  not  upon 

•See  monographic  notes  on  the  liability  of 
master  for  torts  of  servant,  85  D.  192-201;  50  R. 
601-4>O4. 

Exemplary  damages,  master  when  answerable 
for,  for  wrong  of  servant,  see  note,  62  D.  879-tftffk 
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the  relationship  of  master  and  servant  ex* 
isting  between  them,  but  upon  the  fact  that 
the  act  was  done  by  his  express  direction 
and  command,  and  is  therefore  in  reality,  as 
well  as  in  law,  his  own  act.  Thames  Steam- 
boat Co.  v.  HousaU/nic  R.  R.  Co.,  63  D.  154. 

The  master  is  not  liable  in  trespass  for 
tortious  act  of  his  servant,  unless  such  act 
was  by  him  ordered,  directed,  or  authorized 
to  be  done,  or  is  the  natural  or  necessary 
consequence  of  something  ordered  to  be 
done.    lb. 

Master's  responsibility  for  tortious  acts  of 
his  servant  which  were  done  in  his  service 
grows  out  of,  is  measured  by,  and  begins 
and  ends  with  his  control  over  them.  Mc- 
Ouirt  v.  Grant,  67  D.  40;  Yates  v.  Squirts, 
87  D.  418. 

Master  is  liable  for  torts  of  his  servant 
done  in  course  of  his  employment,  though 
done  without  his  authority  or  even  against 
his  express  directions.  Yates  v.  Squirts*  87 
D.  418. 

Master  availing  himself  of  servant's  ille- 
gal act  is  presumed  to  have  authorised  it. 
Evans  v.  Merriweather,  38  D.  106. 

Where  the  servant,  by  the  command  of 
his  master,  does  an  apparent  wrong,  both 
the  master  and  the  servant  are  liable.  HiU 
v.  Caverly,  26  D.  735. 

Where  a  servant  employed  to  watch  a 
building  of  trifling  value,  on  a  wharf,  un- 
necessarily cuts  adrift  from  the  wharf  a  valu- 
able steamboat,  on  discovering  that  she  is  on 
fire,  and  the  vessel  floats  out  of  reach  and  is 
burned,  the  master  is  not  liable  in  an  action 
of  trespass  for  her  destruction,  in  the  ab- 
sence of  any  proof  that  such  watchman  was 
ordered  or  directed  by  him  to  cut  the  ves- 
sel's cables.  Thames  Steamboat  Co.  v.  Hon- 
satmiic  R.  R.  Co.,  63  D.  154. 

Masters  and  employers  are  responsible  for 
damage  occasioned:  by  their  servants  in  the 
exercise  of  the  functions  in  which  they  are 
employed;  but  the  code  of  Louisiana  creat- 
ing this  liability  expressly  restricts  it  to 
those  cases  in  which  the  employer  might 
have  prevented  the  wrongful  act,  but  re- 
frained from  so  doing.  Wart  v.  Baraiaria 
etc  Canal  Co.,  35  D.  189. 

A  son  is  in  business  for  which  his  father 
sent  him,  so  that  the  father  is  liable  for  a 
trespass  committed  by  the  son,  where  the 
son  is  sent  by  his  father  for  cattle  in  a  cer- 
tain pasture,  in  which  they  are  supposed  to 
be,  and  not  finding  them  there,  searches  for 
them  in  the  vicinity,  and  selects  them  from 
other  cattle  in  a  neighboring  pasture.  An- 
drw  v.  Howard,  84  D.  680. 

Master  cannot  be  held  liable  jointly  with 
his  servant  for  an  injury  done  by  the  ser- 
vant, in  the  master's  absence,  to  a  horse  hired 
by  the  master;  but  this  rule  does  not  apply 
to  the  case  of  a  horse  hired  by  one  person, 
intrusted  by  him  to  another,  and  injured  by 
the  immoderate  driving  of  the  second  in  the 


presence  and  with  the  assistance  of  Uie  tint 
Banfieid  v.  Whijyple,  87  U  618. 

A  master  is  liable  in  a  civil  action  for  in* 
juries  occasioned  by  the  unlawful  act  of  his 
servants,  done  under  a  mistake  of  facts,  or 
a  mistake  of  judgment  upon  the  facts,  is 
the  course  of  the  business  of  the  master, 
although  the  servant  in  doing  the  act  de- 
parted from  the  instructions  of  the  master. 
ntgqtns  v.  Water  vliet  etc  R.  R.  Co.,  7  R.  293. 
Where  a  railroad  company  employs  a 
detective  to  arrest  and  prosecute  persons 
obstructing  its  track,  and  he  arrests  an  in- 
nocent person,  the  company  is  responsible. 
Bhansm*  etc  R.  R.  Co.  v.  AIcKee,  50  K.  102. 

11. for  servant's  willful  acts,*- 

The  master  is  responsible,  civilly,  for  fraud, 
negligence,  or  other  wrongful  act  of  his  ser- 
vant! committed  in  the  transaction  of  his 
business,  but  not  for  willful  injury  commit- 
ted by  the  servant  while  so  engaged,  unless 
it  was  done  by  the  express  or  implied  author- 
ity of  the  master.  Mali  v.  Lord,  100  D.  448. 
a  P.,  Wright  ▼.  Wilcox,  32  D.  507;  MeCojf 
v.  McKowen,  59  D.  264;  Cox  v.  Kcahty,  76 
D.  825;  Hagerstown  Bank  r.  Adams  Express 
Co.,  84  D.  499. 

The  willful  set  of  a  servant  is  deemed  to 
be  a  departure  from  the  master's  business. 
Wright  r.  Wilcox,  32  D.  507. 

In  an  action  on  the  ease  against  a  master 
and  servant  jointly,  no  recovery  can  be  had 
against  the  former,  if  the  injury  resulted 
from  the  willful,  malicious  act  of  the  latter. 
lb. 

The  master  is  always  liable  for  negligent 
or  willful  acts  of  his  servant,  when  the  lat- 
ter is  in  his  immediate  employment,  unless 
he  forbid  the  act.  Korah  v.  City  of  Ottawa* 
83  D.  255. 

A  master  is  responsible  in  a  civil  action 
for  the  tortious  act  of  his  servant,  commit- 
ted in  the  course  of  the  latter's  employment, 
and  it  makes  no  difference  that  the  act  w*a 
done  willfully  and  without  the  knowledge 
of  the  master,  or  even  in  disoltedience  of  bis 
orders.  Redding  v.  South  Carolina  R.  II. 
Co.,  16  R.  681. 

If  there  is  wantonness  or  mischief,  oanaing 
additional  bodily  or  mental  damage,  in  the 
injurious  act  of  a  servant  within  the  scope 
of  his  employment,  that  wantonness  or 
mischief  will  enhance  the  damages  as  against 
the  master.    Howes  r.  Knowles,  19  R.  383. 

An  employer  is  not  liable  for  an  assault 
committed  by  his  servant,  although  made 
under  the  pretext  that  the  assaulted  party 
had  evaded  or  was  endeavoring  to  evade 
payment  of  toll  for  the  passage  of  his  boat 
along  a  canal,  of  which  the  servant  was  em- 
ployed as  keeper  and  collector  of  tolls.  Wars 
v.  Barataria  etc  Canal  Co.,  35  D.  189.  Contra, 
hoy  v.  Steamboat  F.  X.  Anbury,  81  D.  292. 

*  Liability  of  master  for  willful  and  malicious 
act  of  servant,  see  notes,  :$  D.  1j#-*ji;  al  1>.  *l  . 
»19;  S  R.  tflo,  317;  40  ft.  22ft-£2». 
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One  employed  to  tell  goods  in  his  em- 
ployer's absence,  or  to  superintend  his  em- 
ployer's business  at  a  particular  store,  has  no 
implied  authority  to  arrest  and  search  a  per- 
son suspected  of  having  stolen  goods  and 
secreted  them  about  his  person,  so  as  to  ren- 
der the  employer  liable  in  damages  for  such 
an  arrest  and  search.  Mali  v.  Lord,  100  D. 
448. 

A  servant  has  no  implied  authority  to  do 
that  which  the  master  himself,  being  present, 
would  not  be  authorized  to  do.     lb. 

A  was  the  owner  of  certain  premises, 
which  he  leased  to  B.  Subsequently,  A  and 
his  servant,  C,  attempted  to  enter  upon  the 
premises  by  force,  and  in  the  conflict  which 
ensued,  G  shot  B,  who  soon  afterward  died 
of  the  wound.  In  a  civil  action  by  the  rep* 
resentatives  of  B  against  A  to  recover,  under 
the  statute,  damages  for  the  wrongful  kill- 
ing of  their  intestate,  the  judge  refused  to 
charge  that  "if  the  jury  believed  that  0 
fired  the  shot  which  caused  B's  death,  with 
the  premeditated  design  to  effect  his  death, 
A  is  not  liable  for  his  act."  Htia\  error. 
Eraser  v.  Freeman,  3  R.  740. 

Plaintiff  was  a  passenger  on  the  steamboat 
of  defendants,  common  carriers,  when  the 
steward  and  some  of  the  table  waiters  wrong- 
fully assaulted  and  injured  him.  Held,  that 
the  defendants  were  liable.  Bryant  v.  Rich, 
8  R.  311;  iSherity  v.  Billings,  8  R.  451;  Chi- 
cago etc  R.  R.  Co.  v.  Flexman,  42  R.  33. 

Defendant's  engine-man  wantonly  and  ma- 
liciously sounded  the  locomotive  whistle  so 
as  to  frighten  the  horses  of  plaintiff,  whereby 
he  was  injured.  Held,  that  defendant  was 
liable.  Chicago  etc.  R.  R.  Co.  v.  Dickson,  14 
R.  114. 

While  plaintiff  was  crossing,  with  his  team, 
defendant's  railroad,  the  person  in  charge  of 
an  engine  standing  on  the  track  near  the 
crossing  willfully  and  maliciously  blew  the 
whistle  and  made  a  great  noise,  frightening 
plaintiffs  horses  and  causing  them  to  run 
away,  whereby  plaintiff  was  injured.  Held, 
1.  T?hat  the  defendant  was  liable;  but  2. 
That  punitory  damages  could  not  be  allowed 
in  the  absence  of  proof  that  the  company 
knew  of  the  reckless  character  of  the  ser- 
vant and  still  retained  him  in  its  service. 
Nashville  etc  R.  R.  Co.  v.  Starves,  24  R. 
296. 

A  toll-gate  keeper  having  charge  of  the 
gate  at  all  times,  but  not  required  to  collect 
toll  at  night  after  nine  o'clock,  let  the  beam 
of  the  gate  down  upon  the  plaintiff,  who  was 
endeavoring  to  pass  the  gate  after  that  hour, 
and  injured  him.  Held,  that  the  company 
was  liable.  Noblesville  etc.  Gravel  Road  Co. 
v.  Gause,  40  R.  224. 

13.  criminal  acts.  — The  master  is 

not  punishable  criminally  for  the  offenses  of 
his  servant,  unless  they  were  committed  by 
bis  command  Or  with  his  assent.  Hipp  v. 
State,  33  D.  463. 


A  sale  by  a  servant,  in  the  shop  of  the 
master,  is  only  prima  facie  evidence  of  such 
sale  by  the  master  as  would  subject  him  to 
the  penalty  for  violating  the  statute  forbid- 
ding the  sale  of  spirituous  liquors  without  a 
license.  Com.  v.  JVic/tob,  43  D.  432.  But  a 
master  is  civilly  liable  to  a  statutory  penalty 
for  an  illegal  sale  of  intoxicating  liquor  made 
by  his  servant  without  his  knowledge  or 
consent,  and  against  his  instruction.  Georgt 
v.  Oobey,  36  R.  376. 

An  armed  watchman,  employed  by  the 
owners  of  a  brewery  to  guard' their  property 
and  preserve  the  peace,  pursued  a  person 
acting  on  the  premises  in  a  drunken  and  dis- 
orderly manner,  and  while  he  was  retreating, 
killed  him.  Held,  that  the  employers  were 
not  liable.  Golden  v.  Newbrand,  35  R. 
257. 

13.  Inability  of  master  to  servant, 
generally.*  — 1.  General  rules.— To  show 
that  the  relation  of  master  and  servant  ex- 
ists, so  as  to  render  applicable  the  rule  of 
law  that  the  employer  must  protect  and  in* 
deinnify  the  agent  he  employs,  it  must  ap- 
pear that  the  servant  is  acting,  at  the  time, 
for  and  in  the  place  of  his  master,  in  accord- 
ance with  and  representing  his  master's  will, 
and  not  his  own,  and  that  the  business  which 
he  is  doing  is  strictly  that  of  his  employer, 
and  not  in  any  respect  his  own.  Corbin  v. 
American  Mills,  71  V.  63. 

When  an  injnry  happens  to  a  servant  in 
the  course  of  his  employment,  the  master  is 
liable  if  it  was  occasioned  by  his  negligence. 
Johnson  v.  Bruner,  100  D.  613. 

If  the  injury  to  the  servant  is  result  of 
hazardous  employment,  without  fault  on  the 
part  of  the  master,  he  is  not  liable;  but  if  his 
negligence  was  the  direct  and  proximate 
cause  of  the  injury,  he  is  liable,  whether  the 
employment  was  hazardous  or  not.     lb. 

When  the  servant's  misconduct  contrib- 
utes to  his  injury,  or  when  it  arises  from  the 
omission  of  a  duty  defined  or  prescribed  by 
law,  negligence  is  a  question  of  law,  and  not 
of  fact  for  the  jury.     lb. 

If  the  master  has  knowledge  that  the 
particular  employment  is,  from  extraneous 
causes,  hazardous  or  dangerous  to  a  degree 
beyond  what  it  fairly  imports  or  is  under- 
stood by  the  servant  to  be,  he  is  bound  to 
inform  the  servant  of  the  fact,  and  if  he  fails 
to  do  so,  he  is  liable  to  the  servant  for  such 
damages  as  he  sustains  by  reason  of  such 
causes.  Baxter  v.  Roberts,  13  R.  160;  Coomb* 
v.  New  Bedford  Cordage  Co.,  3  R.  506. 

A  master  has  no  implied  authority  to  whip 

a  minor  servant  hired  to  him  by  his  father. 

Cooper  v.  State,  35  R.  704. 

An  inexperienced  boy  of  seventeen,  em- 
■■  -  ■  .■.—..  — — — m 

*  Master's  duty  to  keep  iu  hafe  condition  prem- 
ises in  which  servants  are  employed,  bee  note,  21 
R.  679-682. 

Dauger  of  employment,  duty  of  master  to  In* 
struct  servant  on,  »ee  notes,  48K.  260,  tfo;  63  & 
699-702. 
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ployed  to  work  on  visibly  dangerous  ma- 
chinery, is  entitled  to  warning  of  the  danger, 
from  his  employer.  Bowling  v.  Allen,  41  XL 
298. 

A  master  employing  a  minor  to  work  upon 
or  about  dangerous  machinery  is  not  bound 
to  point  out  patent  dangers  discoverable  by 
a  reasonable  and  ordinary  exercise  of  dili- 
gence on  the  part  of  the  employee.  Fones  v. 
Phillip*,  43  R.  264. 

It  is  the  duty  of  the  proprietor  of  a  lime- 
kiln to  warn  an  inexperienced  laborer  on  the 
kiln  of  the  danger  of  falling  into  the  fire  by 
the  removal  of  the  stone  at  the  base,  and  the 
consequent  subsidence  of  the  mass  above, 
npon  which  he  is  employed  to  work.  Park' 
hurst  v.  Johnson,  45  R.  2a 

The  owner  of  a  mine,  on  engaging  an  in- 
experienced boy  of  fifteen  years  of  age  to 
work  in  it,  is  bound  to  warn  him  of  the  dan- 
ger of  ore  falling  from  the  roof;  and  neglect- 
ing to  do  so,  is  liable  for  an  injury  therefrom, 
although  it  was  caused  by  the  negligence  of 
co-employees.  Jones  v.  Florence  Mining  Co., 
57  R.  269. 

2.  Illustrations.  —  Defendant  claimed  title 
to  land  occupied  by  other  persons,  and  who 
threatened  to  resist,  by  force,  any  interference 
with  their  possession.  Defendant,  knowing 
this,  but  without  communicating  it  to  plain- 
tiff employed  plaintiff  to  go  with  him  to  the 
land  to  do  some  work,  in  doing  which  plain- 
tiff was  shot  by  the  persons  in  possession. 
Held,  that  he  might  recover  against  defend- 
ant for  the  damage  so  suffered  by  him.  Bax- 
ter v.  Roberts,  13  R.  160. 

An  employee  in  a  coal  mine  left  the  room 
where  he  was  at  work,  and  went  to  another, 
according  to  custom,  to  visit  some  other  em- 
ployees there  at  work,  and  while  there,  the 
roof  fell  in,  by  reason  of  the  decay  and  in- 
sufficiency of  the  supports,  and  killed  him. 
Held,  that  no  action  could  be  maintained 
against  the  employer  therefor.  Wright  v. 
Ramon,  35  R.  275. 

An  employer  persuaded  his  female  servant 
to  consent  to  sexual  intercourse  with  his 
minor  son,  to  whom  she  was  affianced.  The 
son  subsequently  refused  to  marry  her. 
Held,  no  ground  of  action  of  damages  against 
the  employer  and  father.  Jordan  v.  Hovey, 
37  R.  447. 

One  of  the  defendants,  a  painter,  con- 
tracted to  paint  the  interior  of  a  dome,  and 
having  no  knowledge  of  building  scaffolds, 
contracted  with  the  other  defendant,  an 
experienced  scaffold-builder,  to  erect  a  first- 
rate  scaffold  therefor.  The  builder  defect- 
ively constructed  the  scaffold,  and  it  gave 
way,  and  caused  the  death  of  plaintiff s  in- 
testate, who  was  at  work  upon  it  in  the 
master-painter's  employ.  It  did  not  appear 
that  the  master  knew  or  had  reason  to  know 
of  the  defect.  Held,  that  the  master  was 
not  liable,  but  that  the  builder  was.  Devlin 
▼.  Smith,  42  R.  311. 


14.  for  injuries  caused  by  de> 

fective  appliances  or  machinery.  —  1. 
General  principle*.* — The  master  must  ex- 
ercise diligence  and  care  in  the  selection  of 
whatever  agencies  he  employs,  whether  an- 
imate or  inanimate,  in  order  that  his  ser- 
vants be  not  exposed  to  unreasonable  risks; 
and  for  failure  to  do  so  he  is  liable  to  a  servant 
injured  thereby,  who  is  himself  unaware  of 
the  extraordinary  risk,  and  is  in  the  exercise 
of  proper  skill  and  diligence  at  the  time. 
Noyes  v.  Smith,  65  D.  222. 

The  employer  is  bound  to  use  all  reason* 
able  precautions  for  the  safety  of  those  in 
his  service,  by  providing  them  with  suitable 
machinery  and  keeping  it  in  such  condition 
that  it  will  not  endanger  their  safety;  and 
he  is  also  bound  to  keep  bridges,  passage- 
ways, or  ladders  which  it  is  necessary  for 
his  employees  to  use  in  going  to  or  returning 
from  labor,  safe  and  convenient.  Btameti  v. 
Laconia  M.  Co.,  77  D.  212. 

A  master  is  liable  for  an  injury  sustained 
by  his  servant  by  reason  of  defective  appli- 
ances put  in  his  hands  by  himself  or  his 
agents,  unless  he  shows  that  he  has  been 
diligent  and  circumspect  in  his  choice  of 
such  agents  and  in  the  selection  and  preser- 
vation of  such  appliances;  or  that  the  ser- 
vant knew  the  defects  and  continued  to  use 
the  appliances  without  notifying  the  master 
of  the  defects;  or  that  the  servant  was  him- 
self guilty  of  contributory  negligence  in  such 
use.  Cowles  v.  Ricfimond  etc  R.  R.  Co.,  37 
R.  620.  S.  P.,  Ryan  v.  Fowler,  82  D.  315; 
Oilman  v.  Eastern  R.  R.  Corp.,  87  D.  635; 
Gibson  v.  Pacific  R.  R.  Co.,  2  K.  497. 

An  employee  may  recover  damages  from 
his  employer  for  injuries  received  by  the 
fall  of  a  privy  insecurely  and  dangerously 
attached  to  the  factory  in  which  he  was  em- 
ployed   Ryan  v.  Fowler,  82  D.  315. 

2.  Notice  to  master  of  defect. — There  is  no 
implied  contract  on  part  of  master  that  a  lo- 
comotive is  free  from  defects,  or  can  be  safely 
used  by  the  servant;  and  when  there  is  no 
actual  notice  of  such  defects,  and  no  personal 
blame  exists  on  the  part  of  the  master,  he  is 
not  liable  to  the  servant.  Noyes  v. 
65  D.  222. 

Want  of  notice  of  the  defective 
of  a  locomotive  does  not  relieve  the 
from  liability  to  a  servant  injured  thereby, 
when  such  want  of  notice  arises  from  the 
master's  gross  negligence.    To. 

Gross  negligence  of  master  in  not  knowing 
defective  condition  of  locomotive,  upon  which 
negligence  in  the  absence  of  notice  depends 
his  liability  to  a  servant  injured  thereby,  is 
sufficiently  averred  in  the  declaration  by  the 
allegation  that  but  for  the  want  of  all  proper 

"Machinery,  liability  of  master  for  injuries 
resulting  from  defective,  see  notes,  77  D.  21S-.C2&: 
57  R.  727-729;  84  R.  621-6*25;  60  R.  167,  IK. 

Machinery  and  appliances,  master*^  doty  *■ 
look  to  safety  of,  see  notes,  64  & 
75-79;  92  D.  '213-231- 
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Plaintiff's  intestate  was  killed  while  in 
defendant's  service,  by  the  fall  of  a  mash-tub. 
The  evidence  showed  that  defendant  super- 
intended his  business;  that  he  employed  a 
competent  carpenter,  who  had  charge  of  the 
repairs;  that  the  fall  of  the  tub  was  occa- 
sioned by  the  decay  of  the  timbers  on  which 
it  rested,  owing  to  constant  dampness;  that 
this  decay  was  not  apparent,  but  could  have 
been  easily  detected  by  proper  tests.  Held, 
that  defendant  was  not  liable.  Malone  v. 
Hathavoay,  21  R.  573. 

The  owners  of  a  Teasel  are  not  liable  to 
the  employee  of  a  stevedore  who  has  full 
charge  of  the  unloading  of  the  vessel,  for  in- 
jury to  the  employee,  caused  by  defective 
tackle  furnished  by  the  vessel,  when  it  is 
shown  that  the  tackle  had  no  apparent  defect 
and  that  the  stevedore  was  an  experienced 
and  competent  one,  who  had  the  exclusive 
employment  of  his  laborers,  and  control  of 
the  work.  The  owners  are  not  liable  for  any 
injury  caused  by  a  defect  in  the  tackle  aris- 
ing from  the  ordinary  wear  and  tear,  unless 
a  knowledge  of  such  defect  is  brought  home 
to  them.  Riley  v.  State  Line  S.  8.  Co.,  29 
R.  349. 

In  an  action  by  the  administrator  of  an 
employee  injured  in  escaping  from  defend- 
ant 8  burning  mill,  the  court  charged  that  if 
the  room  where  the  plaintiff  worked  was 
suitable,  and  there  were  proper  means  of 
extinguishing  fires,  and  the  means  of  egress 
and  escape  were  suitable  and  proper,  and 
in  order  and  ready  for  use,  there  could  be 
no  recovery,  and  refused  to  charge  that  it 
was  the  defendant's  duty  to  provide  means 
of  giving  alarm  in  case  of  fire.  Held,  no 
error.    Keith  v.  OranUe  Mills,  80  R.  666. 

The  plaintiff  engaged  in  the  service  of  a 
corporation  as  a  miner.  At  that  time,  ordi- 
nary blasting  powder  was  used.  Subse- 
quently, giant  powder,  a  more  dangerous 
explosive,  was  substituted  by  order  of  the 
president.  The  plaintiff  was  not  informed 
of  the  proper  mode  of  using  it,  although  the 
corporation  had  printed  directions.  The 
plaintiff  being  injured  by  an  explosion, — held, 
that  the  corporation  was  liable.  Smith  v. 
Ostford  Iron  Co.,  36  R.  536. 

A  servant  was  killed  by  the  breaking  of  a 
rope  on  the  master's  derrick  on  the  first  day 
of  his  using  it  in  the  master's  work.  The 
rope  was  two  or  three  years  old,  had  been 
exposed  to  the  weather,  and  was  rotten, 
although  apparently  sound.  Held,  that 
there  was  evidence  of  the  master's  negligence 
for  the  jury,  and  that  the  servant  araa  not 
guilty  of  contributory  negligence.  Baker  v. 
Allegheny  B.  B.  Co.,  40  R.  634. 

The  plaintiff,  a  girl  fifteen  years  old,  was 
employed  in  the  defendant's  factory,  and 
was  kept  at  work  until  three  o'clock  Sunday 
mornings,  and  was  then,  by  order  of  the 
superintendent,  allowed  to  remain  in  the 
factory  till  daylight,  but  only  in  a  basement 


and  diligence  the  unsafe  condition  of 
the  engine  would  have  been  known  to  the 
master.     lb. 

A  declaration  in  an  action  against  a  master 
for  injury  to  a  servant  must  allege  that  the 
defect  which  caused  the  injury  was  unknown 
to  the  plaintiff  and  that  it  was  known  to 
the  defendant,  or  by  the  exercise  of  proper 
care  and  diligence  might  have  been  known 
to  him.    Burneli  v.  Laconia  M.  Co.,  77  D.  212. 

3.  Assumption  of  risks  by  servant* — A  ser- 
vant assumes  such  risks  as  are  incident  to 
his  service,  and  as  between  himself  and  his 
master  he  is  supposed  to  have  contracted  on 
those  terms.    Ifoyes  v.  Smith,  65  D.  222. 

Master  is  liable  to  servant  for  injury 
caused  by  master's  negligence  and  want  of 
ordinary  care,  when  the  defect  causing  such 
injury  was  known  to  the  master,  and  not 
known  to  the  servant.  But  if  the  defect  is 
known  to  the  servant,  and  he  still  chooses  to 
remain  in  the  service,  he  assumes  the  risk, 
and  cannot  recover.  Bunzeli  t.  Laconia  M. 
Co.,  77  D.  212;  QreenUaf  v.  Illinois  Central 
R,  R.  Co.,  4  R.  181. 

4.  Iljfeet  of  contributory  negligence  of  servant. 
—  A  master  or  employer  is  bound  to  use  due 
ears  uv  supplying  and  maintaining  suitable 
instrumentalities  for  the  performance  of  the 
work  or  duty  which  he  requires  of  his  agents 
or  servants,  and  will  be  liable  for  damages 
occasioned  by  a  neglect  or  omission  to  fulfill 
this  obligation,  whether  it  arises  from  his 
own  want  of  care  or  that  of  his  agents  to 
whom  he  intrusts  the  duty.  But  this  lia- 
bility does  not  extend  so  far  as  to  require  of 
him  that  he  should  be  responsible  for  the 
negligence  of  his  servants,  if  of  competent 
■kill  and  experience,  in  using  or  managing 
the  means  and  appliances  placed  in  their 
hands  in  the  course  of  their  employment,  if 
they  are  neither  defective  nor  insufficient. 
Snow  v.  Housatonk  R.  R.  Co.,  85  D.  720. 

A  master  is  liable  to  a  servant  for  injuries 
resulting  from  a  defect  in  machinery,  al- 
though a  fellow-servant's  negligence  con- 
tributes to  the  injury.  Cayter  v.  Taylor,  69 
D.  817;  Cone  v.  Delaware  etc  B.  B.  Co.,  87 
R.  491. 

5.  Illustrations. — In  an  action  by  a  servant 
against  his  master  for  injuries  sustained  by 
explosion  of  a  steam-boiler,  where  the  statute 
required  a  fusible  safety-plug  on  the  boiler, 
and  it  was  proved  that  there  was  no  such 
ping  on  defendant's  boiler,  plaintiff  was  en- 
titled to  recover;  and  in  such  case  there  was 
no  error  in  excluding  evidence  of  a  custom 
among  engineers  not  to  use  such  a  plug,  or 
in  refusing  to  instruct  the  jury  that  the  de- 
fendant was  not  liable  if  he  used  all  the  ap- 
pliances ordinarily  used  on  boilers,  for  safety, 
hat  did  not  use  such  plug.  Corner  v.  Taylor, 
69  D.  317. 

*  Contract  by  servant  to  waive  right  of  action 
for  injuries  sustained  by  negligence  of  master, 
see  note,  68  R.  SK-m. 
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room.  On  the  occasion  in  question,  the 
night  overseer  of  the  factory,  finding  the 
basement  room  damp,  put  the  plaintiff,  with 
other  children,  operatives,  in  a  second-story, 
lighted  room,  which  had  an  unguarded  ele- 
vator-hole in  an  adjoining  unlichted  passage- 
way. The  children  played  at  hide-and-seek, 
and  the  plaintiff,  running  into  the  passage- 
way, fell  through  the  hole  and  was  injured. 
Held,  that  the  defendant  was  properly  held 
liable.  Atlanta  Cotton  Factory  Co.  v.  Speer. 
47  R.  750. 

THc  plaintiff  was  employed  by  the  defend- 
ant to  haul  goods  to  his  factory,  and  nnload 
them  at  a  point  to  reach  which  it  was  neces- 
sary to  drive  under  a  rapidly  revolving  shaft 
Without  his  knowledge,  the  shaft  had  been 
broken,  and  repaired  with  projecting  bolts, 
since  he  drew  his  last  previous  load,  and  the 
wagon-way  had  been  narrowed  by  the  piling 
of  staves,  and  had  been  raised  so  that  he 
could  no  longer  drive  under  the  shaft  while 
sitting  on  the  load.  The  bolts  were  not 
visible  when  the  shaft  was  in  motion.  By 
order  of  the  defendant's  foreman,  he  at- 
tempted to  drive  under  the  revolving  shaft 
to  unload  at  the  usual  place,  and  in  trying 
to'step  over  the  shaft,  was  caught  and  injured. 
Held,  that  he  was  entitled  to  recover,  unless 
the  jury  should  deem  him  guilty  of  contribu- 
tory negligence.  Hawkins  v.  Johnson,  66  R. 
169. 

A  workman,  staying   on  his  employer's 

S remises  during  the  noon  recess  to  eat  his 
inner,  was  then  required  by  the  foreman  to 
open  a  ventilator,  and  was  injured  while  do- 
ing  it>  by  its  defective  construction.  Held, 
that  the  master  was  liable.  Broderick  v. 
Detroit  Union  Depot  Co.,  66  R.  382. 

The  plaintiff,  who  was  employed  in  the 
defendant's  mill,  was  injured  by  a  weight 
which  fell  from  a  machine,  to  which  it  was 
attaohed  by  a  rawhide  lacing,  the  use  of  the 
weight  being  so  to  operate  on  a  pulley  as  to 
regulate  the  winding  of  yarn  on  a  bobbin. 
Held,  that  the  court  properly  ruled  that  the 
weight  was  a  part  of  the  machine,  and  cor- 
rectly instructed  the  jury  that  if  they  found 
that  the  weight,  as  held  up  by  the  lacing, 
was  not  a  proper  machine,  and  that  the  de- 
fendant knew,  or  ought  to  have  known,  that 
fact,  the  defendant  was  liable  if  the  accident 
happened  while  the  plaintiff  was  in  the  exer- 
cise of  due  oare,  although  the  defendant  had 
employed  competent  persons  to  attend  to  the 
machine.  Rice  v.  King  Phillip  mils,  69  R.  80. 
In  an  action  against  a  manufacturing  cor- 

E oration  for  injuries  received  by  an  employee 
y  reason  of  a  defect  in  the  machine  on 
which  he  was  employed,  a  request  to  instruct 
the  jury  "that  the  making  of  such  ordinary 
repairs  as  the  machine  requires,  and  the 
keeping  of  it  in  order,  from  day  to  day,  may 
be  intrusted  to  servants;  aud  if  the  master 
employs  competent  servants  for  that  purpose, 
ana  supplies  them  with  suitable  means,  the 
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master  performs  his  duty," — is  rightly  re* 
fused,  where  there  is  evidence  that  the  ser* 
vauts  employed  to  repair  the  machine  did  not 
use  due  care  in  their  repairs,  or  in  giving 
warning  of  danger.  In  such  a  case,  it  should 
be  submitted  to  the  jury  whether  the  defend- 
ant had  exorcised  a  reasonable  supervision 
over  its  servants,  and  over  the  «»■«»*»  n 
which  the  machinery  was  kept  in  repair. 
Rogers  v.  Ludlow  Mfg.  Co.,  69  &.  68. 
15.  When  master  is  liable)  for  negli- 

Sinoe  of  fellow-servant.*— A  master  is 
ble  to  a  servant  for  injuries  caused  by  the 
negligence  of  an  incompetent  fellow-servant 
who  was  knowingly  or  negligently  employed 
by  the  master.  Copter  v.  Taylor,  69  f>.  317. 
a  P.,  Oilman  v.  Eastern  R.  R.  Co.,  90  D.  210; 
Chicago  etc  R.  R.  Co.  v.  Swett,  92  D.  206; 
Chicago  etc  R%y  Co.  v.  Harney,  92  D.  282; 
Moss  v.  Pacific  R.  R.  Co.,  8  R.  126;  Blake  v. 
Maine  Cent.  R.  A.  Co.,  36  R.  297. 

If  master  knows,  or  by  the  exercise  of  due 
oare  might  have  known,  that  servants  em- 
ployed by  him  are  incompetent,  either  at 
the  time  of  employing  them  or  at  any  subse- 
quent time  while  they  are  in  his  employ,  he 
is  liable  for  their  incompetence  causing  dam- 
age to  their  fellow-servants.  Oilman  v. 
Eastern  R.  R.  Co.,  90  D.  210.  a  P.,  O7>oav 
neU  v.  Allegheny  V.  R.  R.  Co.,  98  D.  336. 

The  doctrine  that  servant  cannot  recover 
of  master  for  consequences  of  fellow-servant  a 
negligence  is  not  applicable  to  a  case  where 
the  respective  situations  of  the  servants  allow 
no  opportunity  for  the  exertion  of  a  mutual 
influence  upon  each  other's  carefulness. 
Cooper  v.  Mullins.  76  D.  638. 

A  railroad  company  is  liable  to  person  em- 
ployed by  it  to  repair  its  cars,  for  a  personal 
injury  arising  from  the  negligence  of  a  switch- 
man in  failing  to  perform  his  duty,  where 
the  switchman  is  an  habitual  drunkard,  and 
this  fact  was  known,  or  ought  to  have  been 
known,  to  the  company,  and  the  injury  re- 
sulted from  his  intoxication.  Oilman  v.  East- 
em  R.  R.  Corp.,  87  D.  636. 

That  the  master  was  negligent  in  employ- 
ing an  habitual  drunkard  as  a  switchman, 
thereby  occasioning  an  accident,  is  a  ques- 
tion for  the  jury.    lb. 

A  master  is  liable  for  an  injury  to  a  ser- 
vant who  is  hired  to  perform  a  particular 
service,  but  who  is  compelled  by  a  fellow- 
servant  to  labor  at  a  business  much  more 
perilous,  and  is  injured  while  so  engaged. 
Chicago  etc  R'y  Co.  v.  Homey,  92  D.  282. 

The  rule  that  a  master  is  not  responsible 
tor  an  injury  to  an  employee,  occasioned  by 
the  fault  of  a  fellow-servant,  should  not  We 
extended  beyond  its  reasonable  bonndsw 
OtDonnell  v.  Allegheny  V.  R.  R.  Co.,  98  D. 
336. 

On  the  question  of  negligence  of  the 

•  Liability  of  master  for  Injnries 
one  servant  by  neglect  of  another,  set 
147-149;  tt  D.  *7*4W. 
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shown  to  have  been  habitually  careless  or 
unskillful.  Hubgh  v.  New  Orleans  etc  R.  R. 
Co.,  54  D.  565.  The  fact  that  the  servant 
who  is  injured  is  inferior  in  grade  to  and  is 
under  the  command  of  the  servant  whose 
neglect  caused  the  injury,  does  not  change 
this  rule,  if  both  are  engaged  in  the  same 
general  business.  Columbus  etc.  R'y  Co, 
v.  Arnold,  99  D.  615;  Brown  v.  Winona  etc 
R.  R.  Co.,  38  R.  285. 

A  servant  undertakes  to  run  all  ordinary 
risks  of  service,  including  the  risk  of  negli- 
gence on  the  part  of  a  fellow-servant,  when- 
ever he  is  acting  in  discharge  of  his  duties. 
Shields  v.  Yonge,  60  D.  698;  HvJygh  v.  New 
Orleans  etc  R.  R.  Co.,  54  D.  565;  IUinoU 
Cent.  R.  R.  Co.  v.  Cox,  71  D.  208;  Snow  v. 
Housatonic  R.  R.  Co.,  85  D.  720;  Oilman  v. 
Eantern  R.  R.  Corp.,  87  D.  635. 

The  master  is  not  liable  to  a  servant  for 
negligence  of  a  fellow-servant  engaged  in  a 
particular  business,  although  the  latter  be 
the  foreman  in  charge  of  it.  Brown  v.  Max? 
well,  41  D.  771. 

In  an  action  against  the  owner  of  a  rail- 
road, brought  by  his  servant  to  recover 
damages  For  personal  injury  sustained 
by  him  from  a  locomotive-engine's  running 
upon  him  from  a  turn-table  in  consequence 
of  the  want  of  a  sufficient  brake,  the  defend- 
ant may  introduce  evidence  to  show  that  the 
person  who  had  charge  for  him  of  all  the 
engines  on  the  road  had  given  instructions, 
before  the  accident,  to  the  engineers,  to 
have  the  wheels  of  the  engines  blocked  while 
turning  on  the  turn-table,  and  that  this 
accident  occurred  by  failure  of  some  servant 
of  the  defendant  to  obey  suoh  instructions; 
although  such  instructions  were  not  known 
to  the  plaintiff.  Durgin  v.  Munson,  85  D. 
770. 

A  railroad  corporation  is  not  liable  to  a 
person  employed  by  it  to  repair  its  cars,  for 
a  personal  injury  arising  from  the  negligence 
of  a  switchman  in  failing  to  properly  adjust 
a  switch  upon  the  track  over  which  he  is 
carried  by  the  corporation,  free  of  charge, 
between  his  home  and  the  place  of  his  work, 
provided  the  company  has  used  due  care  in 
the  selection  of  the  switchman.  Oilman  v. 
Eastern  R.  R.  Coi-p.,  87  D.  635. 

The  master  does  not  warrant  the  compe- 
tency of  any  of  his  servants  to  the  others. 
To  recover  for  injury  to  a  servant,  caused  by 
the  incompetence  of  a  co-servant,  it  must  be 
shown  that  the  master  knew,  or  ought  to 
have  known,  of  such  incompetence;  and 
therefore,  where  it  was  claimed  that  an 
injury  was  caused  to  plaintiff,  an  employee 
of  defendant,  through  the  incompetency  of 
the  engine-driver, — held,  that  in  order  to 
recover  for  such  injury,  plaintiff  must  show 
that  such  incompetency  was  known,  or 
could  by  the  exercise  of  diligence  have  been 
known,  to  defendant.  Columbus  etc  R.  R.  Co. 
v.  Troesdi,  18  R.  578. 


ter  in  retaining  a  servant  in  his  employment, 
specific  acts  of  neglect  of  the  servant  are  evi- 
dence; but  a  single  unintentional  and  casual 
act  of  neglect  is  not  sufficient,  unless  it  is  in 
some  way  characteristic  of  the  servant  or  his 
manner  of  discharging  his  duty.  Baulec  v. 
New  York  etc  R.  R.  Co.,  17  R.  325;  Pitts- 
burg etc  R.  R.  Co.  v.  Ruby,  10  R.  111. 

The  rule  that  a  servant  cannot  recover  of 
his  master  for  damage  sustained  from  the 
negligence  of  his  fellow-servant  does  not 
prevent  his  maintaining  an  action  against  his 
master  for  consequential  damages  by  him 
sustained  through  an  injury  to  his  wife  from 
such  negligence.  Cannon  v.  Housatonic  R.  R. 
Co.,  17  R.  82. 

A  minor  son  of  plaintiff  was  killed  while 
in  defendant's  employ,  and  she  brought 
action  to  recover  damages.  Held,  that  it 
was  not  sufficient  for  plaintiff  to  allege  a 
failure  merely,  on  the  defendant's  part,  to 
select  competent  servants,  but  she  should 
have  charged  a  want  of  care  and  diligence  in 
the  selection  of  defendant's  servants;  also, 
that  the  mere  allegation  that  defendant  al- 
lowed its  employees  to  neglect  their  duties, 
and  to  suffer  and  cause  deceased  to  be  in- 
jured, was  not  sufficient  to  charge  liability 
on  defendant.  Moss  v.  Pacific  R.  R.  Co.,  8 
R.  126. 

Defendants  kept  in  a  yard  surrounding 
their  factory  a  fierce  dog,  fastened  in  the 
daytime  and  loose  at  night.  The  plaintiff 
was  their  night-watchman,  who  opened  the 
gate  oi  the  yard  every  morning.  Defend- 
ants' engineer  usually  loosed  the  dog  at 
night,  notifying  the  plaintiff,  and  fastened 
him  in  the  morning.  One  morning,  the 
plaintiff,  not  having  been  notified  and  not 
knowing  that  the  dog  was  loose,  opened  the 

Sate  as  usual,  and  was  attacked  and  injured 
y  the  dog.  Held,  that  the  defendants  were 
liable  for  such  injury,  although  the  negli- 
gence of  the  co-servant  occasioned  it.  dul- 
ler v.  McKesson,  29  R.  123. 

16.  When  he  is  not.  — The  master  is 
not  liable  for  the  negligence  of  a  fellow-ser- 
vant, engaged  in  the  same  general  employ- 
ment, where  he  has  used  due  diligence  in 
the  selection  of  such  fellow-servant,  and  has 
furnished  to  his  employees  suitable  means 
for  carrying  on  the  business  in  which  they 
are  engaged.     FarweU  v.  B.  4  W.  R.   R. 
Corp.,  38  D.  339;  Murray  v.  8.  C.  R.  R.  Co., 
36  D.   268;  Fox  v.  Sandford,   67   D.   587; 
Illinois  Cent.   R.  R.  Co.  v.  Cox,  71  D.  298; 
Ohio  etc  R.  R.  Co.  v.  Tindall,  74  D.  259; 
Nashville  etc  R.  R.  Co.  v.  Elliott,  78  D.  506; 
Frazier  v.   Pennsylvania  R.   R.   Co.,  80  D. 
467;  Snow  v.  Housatonic  R.  R.  Co.,  85  D.  720; 
Louisville  etc  R.  R.  Co.  v.  Collins,  87  D.  486; 
O9 Donnelly.  Allegheny  V.  R.  R.  Co,  98  D. 
336;  Columbus  etc  R'y  Co.  v.  Arnold,  99  D. 
615;  Columbus  etc  Cent.  R.  R.  Co.  v.  Troesch, 
18     R.    578;    Curran   v.    MercJtants'    Mfg. 
Cc9  39  R.  457;  unless  such  fellow-servant  is 
2  A.  D.  R.— 145 
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The  plaintiff,  an  employee  of  defendant, 
was  injured  while  escaping  from  defendant's 
burning  milL  The  fire  was  caused  by  the 
heating  of  machinery,  and  might  easily  have 
been  extinguished  at  first;  but  although 
there  was  a  cistern,  with  pipes  and  hose,  the 
water  would  not  ran.  Held,  in  the  absence 
of  other  evidence,  that  this  failure  must  be 
attributed  to  the  negligenoe  of  the  plaintiff's 
fellow-servants,  either  in  care  or  operation, 
and  she  could  not  recover  for  the  injury.  In 
the  absence  of  statutory  requirements,  the 
defendant  was  not  bound  to  furnish  means  of 
escape  from  fires  not  caused  by  its  negli- 
gence.   Jones  v.  Granite  Milk,  30  R.  661. 

The  owner  of  a  mine  is  not  bound  to  em- 
ploy the  most  expensive  precautions  against 
fire-damp,  but  only  to  use  reasonable  efforts 
for  ventilation.  If  the  owner  of  a  mine  has 
negligently  allowed  fire-damp  to  accumulate, 
and  it  is  ignited  by  a  servant  who  goes  into 
it  with  a  lighted  lamp,  instead  of  a  safety- 
lamp,  contrary  to  the  owner's  orders,  and 
another  servant  is  injured  by  an  explosion, 
the  latter  has  no  remedy  against  the  owner. 
Berne  v.  Gaston  Gas  Goal  Co.,  65  R.  304. 

Where  a  competent  servant  in  charge  of 
an  engine  runs  an  engine,  knowing  it  to  be 
dangerous,  and  a  oo-servant  is  thereby  in- 
jured, the  master  is  not  liable.  Philadelphia 
Iron  A  S.  Co.  v.  Davis,  66  R.  305. 

17.  Who  is  a  fellow-servant  within 
the  rule.*  —  Where  one  servant  is  injured 
by  the  negligenoe  of  another,  it  is  immate- 
rial whether  he  who  causes  and  he  who  sus- 
tains the  injury  are  or  are  not  engaged  in 
the  same  or  similar  labor,  or  in  positions  of 
equal  grade  or  authority.  If  they  are  acting 
together  under  one  master  in  carrying  out  a 
common  object,  they  are  fellow-servants. 
Thus  one  who  repairs  oars,  and  a  switch- 
man, are  fellow-servants.  Gtiman  v.  Eastern 
B.  B.  Corp.,  87  D.  635. 

A  person  who  voluntarily  assists  the  ser- 
vant of  another  in  a  particular  emergenoy 
cannot  recover  from  the  master  for  an  in* 
jury  caused  by  the  negligenoe  or  misconduct 
of  such  servant;  he  can  impose  no  greater 
duty  on  the  master  than  a  hired  servant.  A 
servant  cannot  recover  for  an  injury  incurred 
in  assisting  a  fellow-servant  either  volunta- 
rily or  on  the  request  of  suoh  servant 
Osborne  v.  Knox  &  L.  R.  R.  Co.,  28  R.  16. 
Mayton  v.  Texas  etc.  R.  R.  Co.,  51  R.  637. 

A  master  is  not  liable  for  an  injury  sus- 
tained by  one  of  his  employees  through  the 
negligence  of  the  foreman  having  charge  and 
control  of  him  and  others,  unless  the  fore- 
man had  power  to  discharge  employees,  or 
the  master  was  negligent  in  employing  him. 
Peterson  v.  Wlutebreast  Coal  etc  Co.,  32  R. 
143;  Keystone  Bridge  Co.  v.  Newberry,  42  R. 
643. 

A  corporation  operating  a  lighter  is  not 

*Fellow-eervauts,  who  are,  nee  note*,  64  *.  154- 
1M;  68  K.  621;  16  R.  495-602. 


liable  to  one  of  the  crew  for  an  injury  by 
the  parting  of  a  rope  belonging  to  the  hoist- 
ing apparatus,  known  to  the  master  of  tin 
lighter  to  have  become  defective  by  wear, 
and  which  it  was  his  duty  and  within  hii 
power  to  repair  or  replace.  Johnson  v.  Bos- 
ton Tow  Boat  Co.,  46  K.  458. 

The  master  of  a  vessel,  and  the  mate,  an 
fellow-servants.  Mathews  v.  Case,  60  B. 
151. 

A  ship-owner  is  not  liable  for  en  injury 
to  his  employee  by  the  negligence  of  a  ste- 
vedor  in  loading  the  vessel.  Rankin  v. 
Merchants'  etc  Transp.  Co.,  54  R.  874. 

The  plaintiff  was  an  employee  in  defend- 
ant's iron-works,  which  were  nnder  the 
management  and  control  of  defendants 
agent,  B.,  the  defendant  living  elsewhere, 
and  only  occasionally  visiting  the  works. 
B.  carelessly  let  steam  on  au  engine  near 
which  plaintiff  was  working,  whereby  the 
plaintiff  was  injured.  In  an  action  for  that 
injury,  the  court  charged  that  R.  represented 
the  defendant  only  in  respect  to  the  duties 
confided  to  him  as  managing  agent*  but  re- 
fused to  charge  that  as  to  other  duties  he 
was  to  be  regarded  as  a  fellow-servant  with 
the  plaintiff,  and  left  it  as  a  question  of  fact 
Held,  that  such  refusal  was  error.  Crispin 
v.  Babbitt,  37  R.  521. 

The  defendant,  owning  a  saw-mill,  em- 
ployed master-machinists  to  repair  the 
water-wheel,  and  the  machinists  sent  the 
plaintiff,  with  others,  to  do  the  w&rk.  It 
was  understood  between  the  works  ten  and 
the  defendant  that  the  mill  should  be  ran 
when  they  were  not  working  on  the  wheel 
While  they  were  so  at  work,  the  defendants 
engineer  negligently  started  the  wheel,  in- 
juring the  plaintiff.  Held,  that  defendant 
was  not  liable.  JBwan  v.  LippincoU,  64  R. 
148. 

14.  Who  is  not*— One  is  not  fellow- 
servant  who  has  no  participation  in  the 
duties  the  neglect  of  which  contributed  to 
the  injury  complained  of,  but  whose  duties 
belong  to  a  distinct  department,  end  for 
such  injury  the  employer  will  be  liable  as  to 
a  stranger.  GiUenwater  v.  Madison  etcR.  R. 
Co.,  61 IX  101. 

The  rule  that  a  servant  cannot  recover 
damages  from  the  master  for  negligence  of  a 
fellow-servant  does  not  apply  where  the  two 
are  employed  by  different  masters;  as  where 
an  engineer  employed  by  a  company  owning 
and  running  trains  is  injured  by  negligence 
of  a  switch-tender  employed  by  a  different 
company  owning  and  leasing  the  road. 
Smith  v.  New  York  etc.  R.  B.  Co.,  76  D.  305. 
a  P.,  Carroll  v.  Minnesota  V.  R.  B.  Co.,  97 
D.  221. 

The  rule  is  not  applicable  to  a  case  where 
the  servant  injured  was  not  at  the  time  of 
the  injury  acting  in  the  service  of  the 
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tor.     ITasJttNni  r.  Nashville  6  C.  R.  B.  Co., 
lb  D.  784. 

A  subcontractor  for  building  bridges  for  a 
railroad  is  not  a  co-servant  with  those  em- 
ployed by  it  in  managing  its  trains,  so  as  to 
relieve  the  railroad  from  responsibility  for 
injuries  oaused  to  the  former  through  the 
negligence  of  the  latter.  Donaldson  v.  Mis- 
iMmnrf  R.  R.  Co.,  87  D.  891. 

Where  a  servant  engages  in  a  temporary 
work  for  another,  on  the  false  representation 
that  the  master  had  directed  it,  he  does  not 
become  the  servant  of  that  other  so  as  to  be 
remediless  for  an  injury  by  the  negligence 
of  the  latter's  servant.  Kelly  v.  Johnson, 
86  R.  388. 

The  plaintiff,  a  deck-hand  on  the  steam- 
boat A.,  was  injured  by  the  explosion  of  the 
boiler  of  the  steamboat  R.,  while  the  boats 
were  near  each  other.  The  defendant  was 
owner  of  the  steamboat  A.,  but  had  an  agree- 
ment with  the  owner  of  the  steamboat  R. 
that  each  should  employ  the  men  and  man- 
age his  own  boat,  and  at  the  end  of  the  sea- 
son the  profits  of  the  boats  should  be  divided 
between  them.  In  an  action  to  recover  dam- 
ages for  such  injury,—  held,  1.  That  the  de- 
fendant and  the  owners  of  the  R.  were  part- 
ners, and  each  responsible  for  the  negligence 
of  the  officers  and  crew  of  each  boat;  2. 
That  the  plaintiff  and  the  crew  of  the  R. 
were  not  fellow-servants  within  the  rule  ex- 
empting the  master  from  liability  for  in- 
juries sustained  by  a  fellow-servant.  Con- 
noljy  v.  Davidson,  2  R.  154. 

The  plaintiff^  while  engaged  in  the  employ 
of  a  telegraph  company  in  distributing  poles 
along  the  line  of  a  railway,  and  while  upon 
a  train  on  such  railway,  was  injured  by  the 
negligence  of  the  railway  company's  engi- 
neer upon  the  train.  The  train,  in  pur- 
suance of  a  contract  between  the  companies, 
was  transporting  men  and  materials  of  the 
telegraph  company.  The  train  was  manned 
by  employees  of  the  railway  company,  but 
was  temporarily  under  the  direction  of  the 
foreman  of  the  telegraph  oompany.  Held, 
that  the  plaintiff  could  recover  of  the  rail* 
way  company*  Cooain  v.  Central  R.  R.  Co., 
86  R.  132. 

The  foreman  and  general  superintendent 
of  a  machine-shop  hired  a  boy  and  told  him 
to  do  whatever  1L,  another  employee,  di- 
rected him.  K.,  being  in  charge  of  danger* 
ous  machinery,  told  the  boy  to  do  a  certain 
act  in  regard  to  it,  whereby  he  was  injured. 
Held,  that  E.  and  the  boy  were  not  fellow- 
servants  as  to  that  act,  and  the  boy  could 
recover  against  the  principal.  Dowling  v. 
Alien,  41  &  298. 

The  plaintiff,  in  the  employ  of  persons 
■hipping  lumber  by  the  defendants  cars, 
was  requested  by  the  defendant's  conductor 
to  couple  a  car  to  facilitate  the  loading, 
and  was  injured  by  the  negligence  of  the 
engineer.      Held,  that   the  defendant  was 
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liable.    Bason  v.  8.  A  E.  T.  £>  Co.,  67  R. 
6*06.     

19.  When  *  question  for  the  jury 
—  In  an  action  by  a  servant  against  his 
master  to  recover  for  injuries  alleged  to 
have  been  negligently  caused  by  an  agent  of 
the  master,  it  is  for  the  jury  to  determine 
the  cause  of  the  injury,  the  relation  of  the 
alleged  agent  of  the  parties,  and  whether 
the  injury  was  occasioned  by  a  risk  assumed 
by  plaintiff  as  an  inoident  of  his  employ- 
ment. Mullan  v.  Philadelpltia  etc  8.  8.  Co., 
21  R.  2. 

A  steamship  company  employed  a  steve- 
dore to  load  and  unload  its  vessels  at  New 
Orleans.  The  stevedore  employed  his  own 
men,  machinery,  and  planks,  and  had  charge 
of  the  work  to  the  exclusion  of  the  master 
and  crew.  A  watchman  employed  on  one 
of  the  steamships,  while  it  was  being  loaded, 
stepped  on  a  plank  used  and  placed  by  the 
stevedore  or  nis  men,  and  received  injury 
from  its  tilting.  Held,  that  the  questions 
whether  the  stevedore  was  a  servant  or  con- 
tractor, and  whether  the  plaintiff  was  a 
fellow-servant,  were  for  the  jury.  Hass  v. 
Philadelphia  etc,  8.  8.  Co.,  82  R.  482. 

20.  The  master**  alter  ego.  — A  cor- 
poration is  liable  for  negligence  or  want 
of  proper  care,  in  respect  to  such  acts  and 
duties  as  it  is  required  to  perform  and 
discharge  as  master  or  principal,  without 
regard  to  the  rank  or  title  of  the  agent  in- 
trusted with  their  performance.  As  to  such 
acts  the  agent  occupies  the  place  of  the  cor- 
poration, and  the  latter  should  be  deemed 
present  and  consequently  liable  for  the 
manner  in  which  they  are  performed.  Flike 
v.  Boston  etc  R.  R.  Co.,  13  R.  646. 

The  rule  that  where  a  master  or  princi- 
pal delegates  to  an  agent  the  performance  of 
duties  he  owes  to  his  employees,  the  former 
is  liable  for  the  manner  in  which  they  are 
performed,  is  applicable  as  well  to  individ- 
uals as  to  corporations.  Corcoran  v.  Hoi' 
brook,  17  R.  369. 

Where  the  master  places  the  entire  charge 
of  his  business  or  a  distinct  branch  of  it  in 
the  hands  of  an  agent,  exercising  no  discre- 
tion and  no  oversight,  the  negligence  of  the 
agent  in  supplying  and  maintaining  suitable 
instrumentalities  is  a  breach  of  duty  for 
which  the  master  is  liable.  Whether  the 
master  has  thus  surrendered  to  an  agent 
the  charge  of  his  business  is  a  question  for 
the  jury.  Mullan  v.  Philadelphia  etc  8.  8. 
Co.,  21  R.  2. 

A  superintendent  who  has  entire  control 
of  any  work,  with  power  to  employ  and  dis- 
charge workmen,  and  to  provide  and  remove 
material,  is  not  a  fellow-servant  within  the 
meaning  of  the  rule;  and  for  the  negligence 
of  such  superintendent,  occasioning  injury 
to  an  employee,  the  master  is  liable.  Broth- 
ers v.  Cartter,  14  R.  424.  S.  P.,  Mitchell  v. 
Robinson,  41  R.  812;  Qttnter  v.  Qranitevilk 
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Mfg.  Co.,  44  R.  573;  Wilson  v.  WUUmantk 
Linen  Co.,  47  R.  653. 

When  the  servant  by  whose  acts  of  negli- 
gence or  want  of  skill  other  servants  of  the 
common  employer  have  received  injury  is 
the  alter  ego  of  the  master  to  whom  he  has 
left  everything,  then  the  middle-man's  negli- 
gence ia  the  negligence  of  the  employer,  lor 
which  the  latter  is  liable.  Bat  when  the  mas- 
ter is  an  individual  acting  sui  juris,  and  there 
is  no  evidence  of  a  surrender  of  power  and 
control  to  any  subordinate,  and  he  is  pres- 
ent superintending  the  establishment  in  per- 
son, no  such  responsibility  attaches  in  respect 
of  the  acts  of  a  competent  foreman  selected 
by  and  in  the  employment  of  the  master. 
Malone  v.  Hathaway,  21  R.  578. 

The  master  is  liable  for  an  injury  to  a  ser- 
vant resulting  from  the  negligence  of  a  supe- 
rior servant,  while  the  latter  is  discharging 
the  duties  of  one  under  his  control,  to  the 
same  extent  as  if  the  act  causing  the  injury 
had  been  committed  by  an  inferior  servant 
under  his  directions.  Berea  Sterne  Co.  v. 
Kraft  27  R.  510. 

A  corporation  which  has  delegated  to  one 
of  its  agents  the  power  and  duty  of  appoint- 
ing and  removing  employees  is  liable  to  one 
of  its  employees  for  injury  to  him  by  the 
negligence  of  a  third  so  appointed,  when  the 
agent  has  not  exercised  due  care  in  the  selec- 
tion, although  the  agent  himself  is  of  com- 
petent skill  and  intelligence.  Tyson  v.  North 
tic  B.  R  Co.,  32  R.  8. 

A  mining  captain,  having  entire  and  abso- 
lute management  of  the  mine,  independent 
of  the  owner,  is  not  a  fellow-servant  of  the 
other  employees,  and  the  master  is  liable 
for  his  negligence  injuring  them,  although 
he  was  not  appointed  directly,  but  by 
the  owner's  agent.  Ryan  v.  Bagaley,  45  R. 
35. 

A  stevedore's  foreman,  to  whom  is  in- 
trusted the  supervision  and  control  of  un- 
loading a  vessel,  is  not  a  fellow-servant  with 
the  laborers  employed  by  him.  Brown  v. 
Bennett,  58  R.  8. 

Defendants  operated  a  ootton-mill,  to  the 
management  of  which  they  gave  no  personal 
attention,  but  intrusted  it  entirely  to  a 
general  agent,  who  had  full  power.  In  the 
mill  was  an  elevator,  used  by  the  employees 
in  passing  from  one  floor  to  another.  This 
elevator  became  out  of  repair  and  unsafe,  of 
which  said  agent  had  notice.  He  neglected 
to  repair,  and  plaintiff  an  employee,  using 
the  elevator  in  the  course  of  her  work,  was 
injured  by  its  fall.  Held,  that  defendants 
were  liable;  that  the  general  agent  was  not 
a  mere  fellow-servant,  but  occupied  the 
place  of  the  master;  that  the  latter  could 
not,  by  thus  delegating  their  authority,  and 
absenting  themselves,  escape  from  liability 
for  the  non-performance  of  the  duties  they 
owed  to  their  employees.  Corcoran  v.  HoL 
srook,  17  R.  369. 


91.  Contributory  negligence  of  ser- 
vant injured.  —  A  servant  who  is  guilty  ot 
contributory  negligence  is  not  entitled  to 
damages.  Hubgh  v.  New  Orleans  tic  R.  R. 
Co.,  54  D.  685;  Buwdl  v.  Laotntia  M.  Co.,  77 
D.  212. 

An  adult  employee,  injured  by  imperfect 
and  unfenoed  machinery,  cannot  maintain 
an  action  against  his  employer,  where  he 
himself  was  familiar  with  the  machinery, 
and  had  long  worked  with  it  without  com- 
plaint. KtUey  v.  Silver  Spring  Co.,  34  R. 
615.  8.  r\,  Mansfield  Coal  etc  Oo,  r.  Me- 
Bnery,  36  R.  662;  Stroble  v.  Chicago  etc.  Ety 
Co.,  59  R.  456;  Texas  etc  RfyCo.  v.  Brad- 
ford, 59  R.  639. 

A  servant  of  mature  age  and  intelligence, 
being  required  by  the  master  to  perform 
duties  not  embraced  in  the  original  hiring, 
and  more  dangerous,  and  undertaking  the 
same  through  tear  of  losing  his  place,  but 
knowing  the  increased  hazard,  has  no  rem- 
edy against  the  master  if  he  is  injured  by 
reason  of  his  ignorance  or  inexperience. 
Leary  v.  Boston  etc  R.  R.  Co.,  62  R.  733. 

The  servant's  complaint  to  the  master  of 
the  defective  character  of  the  machinery 
which  he  is  employed  to  work  with  does  not 
relieve  him  from  the  charge  of  contribu- 
tory negligence  in  continuing  to  use  it, 
unless  the  master  exnrossly  or  impliedly 
promises  to  repair  the  defect.  Oahoeston  etc. 
/tyCb.  t.  Drew,  46 R.  261. 

Where  a  servant  is  employed  upon  de- 
fective machinery,  and  notifies  the  master 
of  the  defect,  and  he  promises  to  repair  it, 
it  is  not  necessarily  negligent  for  the  ser- 
vant to  continue  to  use  the  machinery  in  it* 
defective  condition.     Greene  v.  Minneapolis 
etc  Ry  Co.,  47  R.  785;  Missouri  Furnace  Co. 
v.  Abend,  47  R.  426;  Manufacturing  Co.  ▼. 
Morrissey,  48  R.  669.    Tet  if  the  defect  is 
not  remedied  within  the  promised  time,  his 
further  continuance  in  the  service  is  at  hie 
own  risk,  and  he  is  guilty  of  contributory 
negligence.    Bureba  Co.  v.  Bass,  60  R.  152. 

Where  a  servant,  in  obedience  to  the  re- 
quirement of  his  master,  incurs  the  risk  of 
machinery  which,  though  dangerous,  ia  not 
so  much  so  as  to  threaten  immediate  injury, 
or  where  it  is  reasonably  probable  it  ma,y  be 
safely  used  by  extraordinary  caution  or  skill, 
he  is  not  thus  made  guilty  of  concurrent 
negligence,  and  the  master  is  liable  for  a 
resulting  accident.  Patterson  v.  Pittsburgh 
etc.  R.  R.  Co.,  18  R.  412. 

A  locomotive-engineer,  killed  by  remain- 
ing upon  his  engine  when  a  collision  wu 
imminent,  and  taking  measures  to  stop  hie 
train,  is  not  chargeable  with  contributory 
negligence,  as  matter  of  law,  although  he 
might  have  escaped  injury  by  leaving  his 
post.  CottriU  v.  Chicago  etc  Ky  Co.,  32  R* 
796. 

Although  a  master  may  have  directed  a> 
|  servant,  through  his  superintendent,  to  wipe 
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off  a  machine  while  in  motion,  without  cau- 
tion as  to  the  danger  of  00  doing,  yet  if  the 
danger  is  apparent,  and  the  servant  in  doing 
so  allows  the  waste  which  he  is  using  for  the 
purpose  to  hang  down  and  be  caught  in  the 
cog-wheels  below,  this  is  fatal  contributory 
negligence.  Atlas  Engine  Works  v.  Randall, 
60  R.  798. 

Where  an  employer  is  a  corporation,  no- 
tice of  a  defect  in  the  appliances  may  be 
given  to  an  agent  in  charge.  Eureka  Co.  v. 
Bas«,  60  R.  152. 

The  defendant,  owner  and  master  of  a 
steam-tug,  ordered  the  cook  to  go  forward 
and  handle  the  bow-line,  and  he  got  entan- 
gled in  it,  and  was  hurt.  He  was  usually 
employed  at  the  stern,  and  the  employment 
in  question  was  more  dangerous,  and  the 
defendant  did  not  warn  him,  but  urged  him 
to  the  duty  with  an  oath.  But  the  plaintiff 
was  nineteen  years  old,  had  lived  at  the 
sea-shore  all  his  life,  and  had  been  to  sea 
three  summers,  and  on-  the  tug  four  months. 
Held,  that  a  verdict  for  the  defendant  must 
stand      Williams  v.  Churchill,  50  R.  304. 

Hie  plaintiff  was  employed  to  work  on  a 
machine  of  an  old  pattern,  which  had  not 
ail  the  safeguards  of  newer  machines.  He 
worked  on  it  for  several  years,  and  then 
told  the  owner's  superintendent  that  it 
•ought  to  have  an  additional  safeguard.  The 
superintendent  promised  to  attend  to  it,  but 
it  was  not  furnished,  and  the  plaintiff  was 
required  to  continue  to  work  with  it  under 
threat  of  being  discharged  if  he  refused.  He 
-complied,  and  was  injured.  Held,  that  the 
master  was  not  liable.  Sweeney  v.  Berlin 
He  Co.,  54  R.  722. 

22.  Master's  remedy  for  enticing 
away  servant.* — An  action  on  the  case 
lies  by  a  master  against  one  who  entices  his 
servants  to  leave  his  employment.  Haskins 
v.  Royster,  16  R.  780;  Daniel  v.  Swearengen, 
24  R.  471;  Bixby  v.  Dunlap,  22  R.  475. 

An  action  lies  for  enticing  away  the  plain- 
tiff's agricultural  laborer,  employed  upon 
an  agreement  for  a  part  of  the  crop  made 
for  his  compensation.  Huff  v.  Wattms,  40 
R.  680;  Haskins  v.  Royster,  16  R.  780. 

23.  for  injuries  to  servants. — 

The  master  cannot  maintain  an  action  for 
beating  his  servant,  unless  he  thereby  has 
lost  the  services  of  such  servant.  Dennis  v. 
-Clark,  48  D.  671. 

An  action  does  not  lie  by  a  master  against 
•one  who  injnres  a  servant  on  his  farm  at 
work  as  a  " cropper,"  or  for  a  share  of  the 
-crops.  Burgess  v.  Carpenter,  16  R  643.  Ex- 
plained, Daniel  v.  Swearengen,  24  R.  471. 

The  common  law  gives  the  master  no 
right  of  action  against  a  third  person  for  an 
injury  inflicted  upon  his  servant,  causing 
loss  of  service,  except  where  the  servant  is 

*  Action  for  enticing  away  or  causing  servant 
to  quit  service  of  master,  see  notes,  22  E.  486-490; 
«  tt.  720-73L 


a  menial  one,  semble.     Burgess  v.  Carpen- 
ter, 16  R.  643. 

A  railroad  company  may  maintain  an  ac- 
tion against  one  who  maliciously  causes  the 
arrest  of  its  engineer  whUe  running  a  train, 
with  intent  to  delay  the  train,  and  injure 
the  company.  St.  Jolinsbury  etc  R.  R.  Co. 
v.  Hunt.  45  R,  639. 

24.  Liability  of  servant  to  fellow- 
servant.* — An  action  will  lie  in  favor  of 
one  employee,  against  a  co  employee,  for 
physical  injury  caused  to  the  former  by  the 
tatter's  negligence  in  the  same  undertaking. 
Hinds  v.  Overadber,  32  R.  114;  Osborne  v. 
Morgan,  39  R.  437.  Contra.  Albro  t.  Jo- 
quu%  64  D,  56. 

25.  to  third  persons.  —  An  agent 

or  servant  is  not  liable  to  third  persons  for 
his  negligence  or  non-  performance  of  duty, 
in  the  absence  of  an  express  agreement  be- 
tween them.  The  action  for  an  injury  so  ' 
occasioned  lies  against  the  principal  alone. 
This  rule  is  here  applied  to  the  unskillful 
work  of  subcontractors.  Bissell  v.  Roden, 
84  D.  71. 

For  a  wanton  violation  of  law  by  a  ser- 
vant, although  occupied  about  the  business 
of  his  employer,  the  servant  alone  is  liable. 
Moore  v.  aanborne,  59  D.  209. 

An  unlawful  act  cannot  be  justified  by  an 
unlawful  authority  or  command  to  do  it 
Hogue  v.  Penn,  96  D.  274. 

A  servant  is  never  liable  for'  his  master's 
negligence;  and  where  a  servant  omitted  to 
raise  the  gates  of  a  dam  for  want  of  direc- 
tions from  the  proprietor  so  to  do,  he  is  not 
liable  for  loss  occasioned  by  the  bursting  of 
the  dam.     Hill  v.  Caverly,  26  D.  735. 

20.    to   master.  —  A   servant   is 

directly  liable  to  his  master  for  any  damage 
occasioned  by  his  negligence  or  misconduct, 
whether  such  damage  be  direct  to  the 
property  of  the  master,  or  arise  from  the 
compensation  which  the  master  has  been 
obliged  to  make  to  third  persons  for  injuries 
sustained  by  them.  ZvXkee  v.  Wing,  91  D. 
425. 

Application  of  the  maxim  respondeat  supe- 
rior to  action  by  a  master  against  his  servant 
for  negligence  would  be  an  utter  perversion 
of  it,  and  destructive  of  all  liability  on  the 
part  of  servants.     lb. 

If  two  or  more  servants,  though  acting 
independently  of  each  other,  are  at  the 
same  time  guilty  of  a  wrong  which  con- 
tributes to  the  injury  of  the  master,  all  or 
either  of  them  are  liable  to  the  master  to 
the  full  extent  of  the  injury,  the  same  as 
other  wrong-doers.    lb. 

A  servant  is  liable  to  his  master  for  injuries 
caused  by  his  negligence  to  the  master's  prop- 
erty, although  the  negligence  of  another 
servant,  not  made  defendant  with  him,  con- 
curred in  producing  such  injuries.     lb. 

•  Liability  of  sen-ant  to  fellow-servant  for 
negligence,  see  note.  (A  D.  68-60. 
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An  employee  is  not  liable  for  the  first 
value  of  useless  materials  ordered  and 
spoiled  by  him,  but  only  their  first  value 
less  their  present  value,  when  they  are  re- 
tained by  the  employer.  Hillyord  ▼.  Crab- 
tree,  62  D.  475. 

Goods  intrusted  to  a  common  carrier  for 
carriage  were  injured  en  route  by  the  negli- 

Snce  of  the  carrier's  servant  in  charge  of 
em.  The  carrier  settled  for  the  damage 
with  the  owner  of  the  goods,  and  brought 
this  action  against  the  servant.  Held,  that 
he  could  recover  of  the  servant  the  amount 
paid  to  the  owner,  if  it  did  not  exceed  the 
actual  damage.  Smith  v.  Foran,  21  R.  647. 
On  a  contract  for  services,  for  a  fixed 
compensation,  as  agent  in  settling  claims, 
the  master  is  prima  fade  entitled  to  notary's 
fees  earned  by  the  servant  in  the  employ- 
ment. Leach  v.  Hannibal  etc  R.  R.  Co.,  56 
'R.406. 


In  chancery,  appointment  and  powers  of, 

see  Equity,  48. 
In  partition  suits,  see  Pabtttion,  20,  21. 


Of  concealment,  in  marine  insurance,  see 
Ihsuramoe,  118,  119. 

Of  evidence,  generally,  see  Evidence,  3. 

Of  newly  discovered  evidence,  to  warrant 
new  trial,  see  New  Trial,  87. 

Of  perjured  testimony,  see  Pebjuby,  5. 

Of  representations,  in  fire  polioy,  see  Insur- 
ance, 49,  50. 

Of  representations,  in  marine  insurance,  see 
Insurance,  116-119. 

Of  variance  between  pleading  and  proof,  see 
Slander,  37. 

KATEBIAIt-MEN. 

Lien  of,  upon  vessel,  see  Shipping,  49. 
Right  of,  to  file  lien,  see  Mechanic's  Lien, 

6. 

MATTJBITY. 

Fixing  liability  of  indorser  after,  see  Bills 

and  Notes,  159. 
Purchase   of   negotiable   bonds   after,   see 

Bonds,  27. 
Purchasing  bill  or  note  after,  see  Bills  and 

Notes,  125-129. 
Taking  a  check  after,  see  Checks,  10. 


Caveat  emptor,  see  Execution,  107;  Judi- 
cial Sale,  9;  Sales,  75,  76;  Vendor 
and  Purchaser,  41-46. 

Falsus  in  uno,  falsus  in  omnibus,  see  Wit- 
nesses, 78. 

He  who  seeks  equity  most  do  equity,  see 
Equity,  6. 

Ignorant!*  legis  non  eaccusat,  is 
founded  upon  the  presumption  that  every 
one  competent  to  not  for  himself  knows  the 
law;  but  the  presumption  that  he  knows  it 


is  not    conclusive,  but   may  be  rebutted. 
Hart  v.  Roper,  51  D.  425. 

The  maxim  is  applicable  to  civil  as  well  as 
criminal  jurisprudence,  and  recognized  in 
equity  as  well  as  at  law;  and  a  departure 
from  it,  under  any  circumstances,  should  be 
distinctly  marked,  and  so  guarded  as  to 
leave  the  general  rule  unimpaired.  State  v. 
Paup,  56  D.  303. 

Courts  have  tried  to  uphold  this  maxim, 
but  in  cases  of  peculiar  hardship  they  have 
distinguished  between  ignorance  of  the  exist- 
ence of  a  law  and  of  its  legal  effect.     76. 

The  maxim  is  applicable  to  purchasers  of 
bonds  void  for  some  defect  which  is  matter 
of  law  unmixed  with  matter  of  fact.  Town 
of  Rochester  v.  A  If  red  Bank,  80  D.  746. 

In  pari  delicto. — If  two  parties  partici- 
pate in  a  criminal  act,  neither  can  compel 
the  other  to  indemnify  him  for  damages 
suffered  thereby;  but  if  they  are  not  equally 
criminal,  the  chief  delinquent  is  sometimes 
held  answerable  to  his  less  blamable  coadju- 
tor.    Lowell  v.  B.  4  L.  R.  R.  Co,,  34  D.  33. 

Participants  in  offenses  not  involving 
moral  turpitude  are  not  always  deemed 
equally  in  tne  wrong.  The  law  will  therefore 
consider  their  degrees  of  guilt  and  their  rela- 
tive delinquency,  and  administer  Justice  be- 
tween them.     lb. 

Participants  in  an  offense  involving  moral 
turpitude  are  all,  in  law,  deemed  equally 
guilty.     lb. 

lieges  vigilantlbus,  non  dormientibus 
factee  sunt.    Williams  v.  Harrtll,  55  D.  442. 

Modus  et  conventio  vincunt  legem, 
as  limited  by  the  maxims,  Conventio  prv- 
vatorum  non  potest  publico  juri  derogart, 
and  Fortior  et  potentior  est  disoosUio  legis 
quam  hominis,  explained  and  applied. 
Mandlebaum  ▼.  McDoneU,  18  R.  61. 

No  one  can  make  another  his  debtor 
without  his  consent.  Moore  v.  Thomson, 
59  D.  550. 

Nova  oonstttutio  futuris  formam 
imponere  debet,  non  praeteritis,  is  as 
ancieut  as  the  law  itself.  Williams  v.  John- 
son, 96  D.  613. 

Omnia  rite  prsesumuntur,  is  appropri- 
ate only  to  judicial  proceedings,  yet  no  in- 
tendment in  respect  to  the  exercise  of  it  is 
to  made  in  favor  of  a  specially  delegated 
power.     Polk  v.  Rose,  89  D.  773. 

Per  extraneam  personam  nihil  nobis 
acquiri  potest,  though  not  in  form  found 
in  our  law,  is  a  principle  at  the  foundation  of 
all  our  rules  as  to  the  privity  of  contract  and 
estate,  and  as  to  matters  inter  alios  acta. 
Kyle  v.  Wells,  55  D.  555. 

Qui  fadt  per  alium  tacit  per  se,  is  ap- 
plicable only  as  between  the  master  or  prin- 
cipal and  third  persons.  Zulkee  v.  Wing,  91 
D.  425. 

Qui  prior  est  in  tempore,  potior  est 
In  jure,  applies  where  equities  are  equaL 
Walton  t.  Hargrove*,  97  D.  429. 
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It  will  not  protect  one  who  has  neglected 
requisite  caution  to  protect  from  imposition 
those  who  come  after  him;  for  entirely  con- 
sistent and  equally  potent  is  the  maxim, 
that  one  must  so  enjoy  his  property  as  to  do 
no  injury  to  another  which  can  l>e  prevented. 
Fisher  v.  Knox,  63  D.  503. 

Qui  eentit  commodum  aentire  debet 
et  onus,  applied  to  the  particular  case. 
Pfeifer  t.  Sheboygan  etc  R.  R.  Co.,  86  D. 
751. 

Season  of  role  failing,  rule  itself 
should  become  wholly  inoperative. 
Howard  ▼.  North,  51  D.  769. 

Sic  ntere  tuo  ut  aliennm  non  lsedas, 
is  of  universal  application;  corporations  as 
well  as  individuals  are  bound  by  it.  Pitts- 
burg etc  R.  R.  Co.  ▼.  Oilleland,  94  D.  97; 
Bill  ▼.  Portland  etc  R.  R.  Co.,  92  D.  601. 

It  is  not  limited  to  common  nuisances.  It 
has  a  much  more  extensive  application,  and 
under  it  one  cannot  escape  liability,  where 
he  knowingly  leases  a  building  to  be  so  used 
as  to  hurt  another  or  his  property.  Canon 
v.  Oodky,  67  D.  404. 

The  test  of  exemption  from  liability  for 
injury  arising  from  use  of  one's  own  prop- 
erty is  the  legitimate  use  or  appropriation 
of  the  property  in  a  reasonable,  usual,  and 
proper  manner,  without  any  unskillfulness, 
negligence,  or  malice.  Pittsburg  etc.  R.  R. 
Co.  r.  OiUeland,  24  D.  97.  8ee  all  Stinson  v. 
New  York  Central  R.  R.  Co.,  88  D.  332. 

Doctrine  of  property,  the  extent  and  lim- 
its of  an  owner's  right  to  use  that  which 
is  his,  and  the  meaning  of  the  maxim,  Sic 
utere  tuo,  etc.,  explained,  with  reference  to 
the  liability  of  the  land-owner  for  acts  done 
by  him  on  his  own  land  which  oaose  dam- 
age to  an  adjoining  owner.  RadcUff  v. 
Mayor  etc  of  Brooklyn,  53  D.  357. 

Vigilantibos  non  dormientibns  jura 
subveniunt,  is  as  good  in  equity  as  at  Law. 
8lemmer's  Appeal,  98  D.  255. 

Where  one  of  two  innocent  persons 
must  sustain  a  loss  by  the  act  of  an- 
other, it  shall  fall  upon  him  who  put 
it  in  the  power  of  a  third  person  to  do 
the  act  occasioning  the  loss,  construed. 
Odell  t.  Gray,  55  D.  147. 

"MAY." 
Various  interpretations  of,  sea  Statutes,  60. 


Bet  Criminal  Law,  28. 

MAYOR. 
Of  city,  see  Municipal  Corporations,  82. 


Of  damages,  see  Damages,  n. 
Of  damages,  in  lieu  of  performance,  see  Spe- 
cific Performance,  46. 

8ee  Weights  and  Measures. 


MEASUREMENT. 
Of  goods  sold,  sea  Sales,  39. 

MECHANICS. 

As  experts,  see  Witnesses,  136. 

MECHANICS'  LIEN. 

[Includes  the  right  of  persons  furnishing  labor 
or  materials  for  the  construction  or  repair  of 
buildings  to  a  statutory  lien  upon  the  land  upon 
which  such  buildings  are  erected;  the  nature 
and  extent  of  such  lien;  and  how  it  may  be  en- 
forced or  defeated.] 

L  The  Lien,  and  Rights  of  the  Pa*- 

tibs,  Generally. 
IL  Proceedings  to  Foreclose. 

L  The  Lien,   and  Rights  of  ths  Pas- 
ties, Generally. 

1.  Construction  of  statutes  creating 
liens.  — Acts  creating  mechanics'  and  build-  . 
era'  liens  should  be  liberally  construed.  Mow 
tandon  v.  Deac  48  D.  84 

A  mechanic's  lien  law  is  to  be  construed 
with  reasonable  strictness,  since  it  gives  a 
preference  to  certain  creditors  by  giving 
them  a  lien,  whereas  the  policy  of  the  law 
favors  an  equal  distribution  of  the  effects  of 
a  failing  debtor.  Chopin  v.  Pen*  etc  Paper 
Work*,  79  D.  263. 

A  lien  for  work  and  materials  on  a  building 
is  a  privilege  derived  entirely  from  statutory 
provision,  and  cannot  be  maintained  beyond 
the  extent  of  the  grant  of  the  act  by  which 
it  is  conferred.  Rees  v.  Ludinglon,  80  D.  741. 

The  mechanic  a  lien  law  provides  exclu- 
sively for  the  security  of  material-men  and 
laborers,  and  one  who  advances  money  as  a 
loan,  although  it  is  expressly  for  the  pay- 
ment of  materials  and  labor  devoted  to  the 
erection  of  the  building,  can  olaim  no  bene- 
fit of  the  law.  Oodeffioy  v.  Calduxll,  56  D. 
360. 

"Acquired1*  means  attaches,  in  me- 
chanic's lien  law  of  Indiana:  See  2  R.  S. 
1852,  sec.  650,  p.  1852.  Green  v.  Oreen,  79 
D.  428. 

2.  What  property  may  be  reached.* 
— The  lien  of  a  mechanic  includes  not  only 
the  buildings  on  which  his  work  was  done, 
and  the  land  on  which  they  stand,  but  also 
the  land  about  the  buildings,  used  with 
them,  and  necessarily  or  reasonably  con- 
venient to  their  use.  Bank  of  Charleston  v. 
Curtis*,  46  D.  325. 

A  mechanic's  lien  extends  to  such  estate 
only  as  the  person  in  possession,  and  at 
whose  instance  the  building  was  erected, 
had  at  the  time  it  was  commenced.  Lyon  v. 
McGufcy,  45  D.  675. 

A  mechanic's  lien  on  an  equitable  estate 
attaches  to  an  after-acquired  legal  title  the 
moment  it  vests  in  the  same  person.    lb. 


*  See  note  on  the  estates  and  interests  affected 
by  mechanics'  liens,  46  1).  678-680. 

Buildings  and  structures  against  which  a  lien 
may  be  enforced,  see  note,  76  D.  094-69*. 
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It  is  not  necessary  that  the  land  should  be 
described  in  the  building  contract,  in  order 
to  create  the  lien  upon  it.  Mordandon  v. 
Dtas,  48  D.  84. 

A  lease  executed  after  the  lessee  has  gone 
into  possession  under  an  agreement  to  lease, 
and  after  a  contract  for  a  building  to  be 
•rooted  has  been  made,  will,  in  equity,  relate 
to  the  time  of  the  execution  of  the  contract, 
so  that  the  builder's  lien  may  attach.     lb. 

The  lien  of  a  mechanic  or  material-man 
dates  from  the  commencement  of  the  work, 
or  the  furnishing  of  material  under  his  con- 
tract, and  attaches  for  all  the  work  done  and 
material  furnished  under  such  contract, 
whether  before  or  after  liens  subsequently 
acquired  by  third  persons.  For  the  purposes 
of  nia  lien,  the  contract  is  an  entirety.  Mon- 
roe v.  West,  79  D.  524. 

The  word  "machine,"  in  the  Maryland 
meohanio'i  lien  law  of  1845,  does  not  include 
machines  that  are  movable  in  their  operation 
and  nse,  such  a  construction  not  being  in 
accordance  with  the  intention  of  the  legisla- 
ture as  shown  by  the  act,  nor  justified  by 
sound  rules  of  construction.  "Coal-cars 
are  therefore  not  subjects  of  mechanics' 
liens  under  the  act.  Car  Spring  Co.  v.  Rail- 
road Co.,  69  D.  181. 

Word  "building"  includes  those  struc- 
tures only  which  have  capacity  to  contain 
and  are  designed  for  the  habitation  of  man 
or  animals,  or  the  sheltering  of  property. 
La  Crosse  etc  B.  B.  Co.  v.  Vanderpool,  78  D. 
691. 

A  party  is  entitled  to  a  mechanic's  Hen  for 
building  a  fence,  under  a  statute  providing 
that  "  any  person  performing  manual  labor 
upon  any  land,  timber,  or  lumber  "  shall  bo 
entitled  to  a  lien  thereon.  This  act  was 
designed  to  include  at  least  all  labor  done 
directly  upon  the  land  for  the  purpose  of 
preparing  it  for  nse  as  such.    Bailey  v.  Hull, 

Unless  expressly  authorised  by  statute,  a 
mechanic's  uen  cannot  be  enforoed  against 
real  estate  belonging  to  a  municipal  corpora- 
tion, and  in  public  use.  Leonard  v.  City  of 
Brooklyn,  27  K.  80. 

Although  land  donated  and  devoted  to 
public  uses  cannot  be  subjected  to  debts  of 
the  municipality,  yet  a  public  building 
thereon,  as  a  jail,  is  subject  to  a  mechanic's 
lien  in  favor  of  one  who  built  it  for  the 
municipality.  McKnigfU  v.  Parish  of  Grant, 
31  R.  226. 

A  mechanic's  Uen  will  attach  to  the  following 
things:  A  copper  kettle  or  boiler  in  a  brew- 
house.     Cray  v.  Moldship,  17  D.  630. 

A  wharf -boat.  QaXbreath  v.  Davidson,  99 
D.  233. 

A  railroad  bridge.  Smith  Bridge  Co.  v. 
Bowman,  52  R.  67. 

A  mechanic's  Uen  will  not  attach  to  the  fol- 
lowing things:  Fixtures  to  a  leasehold  erected 
by  the  lessee.    Church  v.  Griffith,  49  D.  548. 


A  railroad  bridge.  La  Crosse  etc  B.  B.  Oa 
v.  Vanderpool,  78  D,  691 ;  Graham  v.  Mourn 
Sterling  Coal  Rood  Co.,  29  R.  412. 

A  county  bridge.  Loring  v.  Small,  32  R. 
136. 

A  publio  school-house.  Charnoch  v.  Town- 
ship of  Colfax,  33  R.  116. 

Railroad  rolling  stock.  Ncilson  v.  Iowa 
Eastern  R.  R.  Co.,  33  R.  124. 

A  court-house.  Whiting  v.  Story  County, 
37  R.  189;  Commissioners  v.  O'Conner,  44  R. 
338. 

A  married  woman's  separate  property. 
O'NeU  v.  Percival,  61  R.  634;  Gray  v.  Pope, 
72  D.  117.  Contra,  Tuttle  v.  Howe,  100  D. 
205. 

8.  Who  is  deemed  "owner."*— A 
mechanic's  or  builder's  lien  is  not  restricted 
to  oases  where  the  party  for  whom  the  build- 
ing was  erected  owns  the  legal  title  to  the 
land,  but  embraces  any  interest  which  could 

Siss  by  mortgage.    Montandon  v.  Deas,  48 
.  84 

Where  the  owner  of  a  town  lot  agrees  to 
sell  the  same,  to  make  a  building  loan  to  the 
purchaser  for  the  erection  of  a  building 
thereon,  and  to  take  security  for  the  price  of 
the  lot  and  amount  of  the  loan  in  the  form 
of  a  mortgage  on  the  lot  and  building,  con- 
veyance to  be  made  and  mortgage  given  on 
completion  of  the  building,  he  is  not  consti- 
tuted "the  owner  of  the  building*9  within 
the  meaning  of  the  mechanic's  lien  act,  al- 
though it  was  erected  on  the  lands  of  which 
he  had  the  legal  title.  Loonie  v.  Hogan\  61 
D.  683. 

Persons  furnishing  materials  for  such 
building  cannot,  under  such  act,  compel  pay- 
ment for  them  out  of  money  agreed  to  be  ad- 
vanced by  the  seller  to  the  purchaser.     76. 

The  "  owner,"  in  the  Iowa  statute,  includes 
any  person  who  has  "  an  estate  or  interest " 
in  the  land,  and  the  lien  extends  to  the 
whole  of  his  M  estate  or  interest ":  See  Cods 
of  1851,  sees.  981, 982.  Monroev.  West,  79 D. 
524. 

That  statute  allows  a  mechanic's  lien 
"against  all  persons  except  encumbrancers 
by  judgment  rendered,  and  by  instrument 
recorded  before  the  commencement  of  the 
work  or  the  furnishing  of  the  material.  **   I  Ik 

A  purchaser  of  property  after  work  has 
begun  on  a  building  is  properly  named  aa  an 
owner  in  a  claim  for  a  lien  subsequently 
filed,  and  is  a  proper  and  necessary  party  in 
a  proceeding  to  foreclose  such  lien. 
son  v.  Edwards,  80  D.  220. 

The  mechanic's  lien  statute  of 
does  not  create  any  distinction  between  the 
employer's  ownership  of  a  building  and  his 
ownershipof  the  land  with  which  it  is  con* 
neoted.  The  former  must  follow  the  latter, 
unless  it  has  been  separated  by  the 


8 


*  Who  has  such  ownership  in  or  relation  to  the 
roper  y  that  he  can  bind  it  by  m  mechauie's 
en,  see  note,  61 D.  we-.QO. 
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meat  of  oompetent  parties.    Bees  v.  Luding- 
fcm,  80  D.  741. 

A  penon  holding  a  less  estate  in  realty 
than  a  fee  is  nevertheless  considered  an 
owner  under  the  Illinois  mechanic's  Hen  law, 
bat  only  to  the  extent  of  his  interest  or  es- 
tate, and  he  cannot,  by  his  contract,  create 
a  lien  against  the  property  to  any  greater 
extent  than  his  estate  or  interest.  McCarty 
v.  Carter,  95  D.  572. 

The  estate  of  a  husband  acquired  by  mar- 
riage may,  by  his  contract,  be  subjected  to 
the  lien  of  a  mechanic  or  material-man 
under  the  Illinois  statute,     lb. 

4.  Effect  of  sale  before  filing  notioe 
of  lien.-— The  purchaser  of  a  house  for 
value  actually  paid  is  not  affected  by  a 
statute  which  attempts  to  impose  a  lien 
thereon  for  work  done  by  a  mechanic  prior 
to  the  purchase.  Bolton  v.  John**  47  D. 
404. 

A  mechanic's  lien  is  not  affected  by  the 
fact  that  the  owner  conveyed  away  land, 
pending  the  erection  of  the  building,  the 
conveyance  being  merely  as  collateral  secu- 
rity for  the  payment  of  a  debt  due  to  the 
grantee,  and  intended  as  a  mortgage,  and 
upon  the  satisfaction  of  the  debt,  the  land 
was  reoonveyed.  These  circumstances  dis- 
pose of  the  objection  that  the  building  was 
not  erected  by  the  owner  of  the  land,  nor  by 
his  consent  expressed  in  writing.  Gordon  v. 
Torrey,  82  D.  273. 

A  mechanic's  lien  is  not  affected  by  a 
change  of  ownership  during  the  progress  of 
the  building.  The  change  of  ownership 
does  not  make  a  new  commencement  of  the 
building.     lb. 

A  meohanio's  lien  may  be  enforced  against 
property  which  the  debtor  has  conveyed 
previous  to  the  performance  of  the  work, 
where  the  tax  upon  the  deed  was  not  paid, 
though  it  was  acknowledged  and  left  for 
registration;  and  the  debtor,  who  was  insol- 
vent, remained  in  possession  of  the  lot,  and 
contracted  for  the  building  of  a  house  upon 
it;  and  his  grantees  were  aware  of  the  erec- 
tion of  the  building,  but  remained  silent; 
and  the  mechanic  was  unaware  of  their 
claim.     PftUUju  v.  Clark,  83  D.  471. 

5.  For  what  work  a  lien  may  be 
acquired.  —  The  mechanic's  lien  law  of 
Tennessee  creates  a  lien  only  in  favor  of  a 
mechanic  or  undertaker  who  shall  build,  re- 
pair, furnish  materials,  or  any  part  thereof, 
or  who  shall  do  any  work  upon  a  house, 
either  by  finishing,  painting,  ornamenting, 
or  otherwise  working  on  same;  and  does  not 
embrace  machinery  which  was  intended  to 
be  used  in  such  house  for  manufacturing 
purpose*.  Bast  Tenn.  Iron  Mfg.  Co.  v.  By* 
mum,  65  D.  56. 

The  eost  of  a  flume  is  properly  included  in 
a  mechanic's  lien,  where  such  flume  is  used 
for  the  purpose  of  conveying  water  to  a  wheel 
within  the  mill-building  and  is  necessary  as 


a  fixed  contrivance  for  the  operation  of  such 
milL     Derrkkson  v.  Edward*,  80  D.  22o. 

The  ucord  "flume "  means  a  passage  or 
channel  for  the  water  that  turns  a  mill- 
wheel,    lb. 

"Gas-fixtures, "such  as  chandeliers,  side- 
brackets,  etc.,  are  not  subject  to  a  me- 
chanic's lien  under  an  act  extending  the 
mechanic's  lien  law  to  "plumbing,  gas-fit- 
ting," etc  JarecJti  v.  Philharmonic  Soc,  21 
R/78. 

A  statute  gave  a  mechanic's  lien  to  "  la- 
borers and  workmen  "  upon  railroads.  Held, 
not  to  include  a  civil  engineer.  Pennsylvania 
etc.  R.  R.  Co.  v.  Leuffer,  24  R.  189. 

Furnishing  and  fixing  a  lightning-rod  ok 
a  house  is  not  within  the  statute  giving  a 
lien  for  labor  and  materials  "in  building, 
altering,  repairing,  or  ornamenting  "  a  huese. 
Drew  v.  Mason,  25  R.  288. 

Under  a  mechanic's  lien  act,  giving  a  lien 
to  any  person  who  shall  perform  labor,  etc., 
a  supervising  architect  may  enforce  a  lien. 
Stryfcer  v.  Oassidy,  32  R.  2152. 

Breaking  prairie  is  not  an  "improvement 
upon  land,  for  which  a  mechanic  s  lieu  will 
lie.     Brown  r.  Wyman,  41  R.  117. 

0.  Bight  of  material-man  to  lien.*  — 
Lien  for  lumber  furnished  to  erect  a  building 
attaches  only  where  the  material  furnished  has 
been  actually  used  on  the  land  and  building. 
There  must  be  not  only  a  contract,  but  an 
actual  use  of  the  materials  furnished.  Hunter 
v.  Blanchard,  68  D.  647;  Chopin  v.  Perme 
etc.  Paper  Works,  79  D.  263.  Contra,  Odd 
Fellows'  Hall  v.  Matter,  64  D.  675;  Heilton 
v.  Iowa  Eastern  R.  R.  Co.,  33  R.  124. 

A  mechanic's  lien  is  not  created  by  the 
purchase  of  lumber  on  open  general  ac- 
count, without  reference  to  its  being  put 
into,  or  used  in,  any  particular  building. 
Hill  v.  Bishop,  79  D.  333;  Chapm  v.  Persst 
etc  Paper  Works,  79  D.  263;  Duncan  v.  Bate- 
man,  79  D.  109. 

A  material-man  is  not  bound  to  inquire 
into  the  character  of  materials  which  the 
contractor  had  agreed  with  the  owuer  of  the 
building  to  use  in  its  construction,  where 
the  materials  furnished  are  of  the  kind  that 
would  influce  a  careful,  prudent,  and  skillful 
man,  acquainted  with  the  building,  to  be- 
lieve that  they  could  be  used  in  its  erection, 
and  if  they  could  in  fact  be  usefully  em- 
ployed in  its  construction.  Odd  Fellows* 
Hall  v.  Master,  64  D.  675. 

A  mechanic's  lien  attaches  from  delivery 
of  materials  upon  the  premise?,  or  upon  per- 
formance of  work,  and  not  from  date  of 
contract.  It  is  the  use  of  materials,  putting 
them  into  the  building,  and  attaching  them 
to  the  freehold,  which  entitles  the  party  fur- 


*8ee  monographic  note  on  lien  of  material- 
man, whether  included  within  the  statutes,  7tf 
D.  a268-27& 

Lien  for  materials  furnished  to  be  used,  but 
not  In  fact  used,  see  note,  64 1).  678, 679. 
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nishing  theui  to  a  lien.  WUBams  v.  Chap- 
man, 65  D.  669. 

Material-men  need  not  also  be  contractors 
or  subcontractors,  in  order  to  have  a  lien 
npon  a  building,  for  materials  furnished  for 
its  erection  or  repair,  under  the  Connecticut 
statutes.  An  earlier  statute,  confining  the 
lien  to  contractors  and  subcontractors,  is  su- 
perseded by  later  statutes  extending  the  lien 
to  material-men.  Chopin  v.  Persse  etc  Paper 
Works,  79  D.  263. 

7.  Necessity  of  contract  with  owner. 
—  The  mechanic's  lien  act  gives  no  lien  un- 
less the  materials  be  furnished  or  labor  done 
under  contract  or  agreement.  Roger*  v. 
PhUUps,  47  D.  727. 

A  mechanic  cannot  enforce  his  lien  under 
a  contract  made  with  one  having  no  title  or 
interest  in  the  land,  or  with  one  having  mere 
possession,  but  no  right  to  or  in  the  realty. 
Monroe  v.  West,  79  D.  624;  Qa&reath  v. 
Davidson,  99  D.  23a 

A  lien  cannot  be  based  upon  a  contract 
with  a  married  woman  to  erect  a  house,  as 
marriage  suspends  or  merges  the  legal  exist- 
ence of  a  woman,  and  during  coverture  she 
must  perform  everything  under  the  wing 
and  protection  of  her  husband,  and  is  wholly 
incapable  of  making  a  contract  or  agree- 
ment.   Rogers  v.  Phillips,  47  D.  727. 

A  material-man  cannot  enforce  a  lien 
against  a  building  if  the  materials  were  not 
furnished  upon  the  credit  of  the  building, 
but  upon  that  of  the  contractor;  and  even  if 
furnished  upon  the  credit  of  the  building,  if 
the  contract  was  unfairly  made  for  an  exor- 
bitant price,  the  material-man  could  only 
recover,  as  against  the  building,  what  the 
materials  were  fairly  worth.  Odd  Fellows* 
Hall  v.  Manser,  64  D.  675. 

A  mechanic  or  material- man  may  enforce 
his  lien  against  property  for  work  done  or 
material  furnished  under  a  oontract  with  one 
who  holds  a  bond  for  a  deed  to  real  estate. 
The  subsequent  procurement  of  the  full  legal 
title  will  not  affect  the  lien;  in  fact,  when 
materials  furnished  have  improved  property, 
after  such  title  is  acquired  there  is  all  the 
stronger  reason  to  uphold  the  lien.  Monroe 
v.  West,  79  D.  524. 

Mechanics  and  material-men  are  bound  to 
ascertain  whether  the  party  with  whom  the 
contract  is  made  is  a  minor  or  person  other- 
wise incapacitated,  for  if  the  contract  is  with 
such  a  person  it  is  not  binding,  and  the  lien 
of  the  contractor  will  fail.  McCarty  v.  Car- 
ter, 95  D.  572. 

A  contract  for  the  erection  of  a  building 
upon  premises  by  one  who  is  not  owner 
thereof,  and  who  is  unauthorized  to  so  con- 
tract, is  not  ratified  so  as  to  allow  a  claim  of 
lien  against  the  premises,  by  mechanics  and 
material-men,  by  the  fact  that  the  owner, 
after  the  completion  of  the  house,  received 
the  rents  and  profits  therefrom.     lb. 

Where  a  building  is  erected  on  a  wife's 
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land  at  the  sole  request  of  her  husband,  a 
mechanic's  lien  will  not  attach  to  the  wife's 
estate  in  the  land,  although  she  knew  of  sad 
did  not  object  to  the  erection  while  it  was 
in  progress.  Flannery  v.  Rokrmager,  33  E. 
36. 

A  contract,  to  afford  a  foundation  for  a 
mechanic's  lien,  need  not  be  in  writing,  the 
statute  not  requiring  it.  NeiUon  v.  Iowa 
ttastem  R.  R.  Co.,  33  R.  124. 

8.  and  performance  thereof.  — 

A  contract  to  furnish  materials  and  perform 
work  in  the  construction  of  a  building  is  an 
entirety,  and  no  part  of  the  work  is  regarded 
as  being  done,  or  material  as  being  furnished, 
until  the  whole  contract  is  complete.  Der- 
ridtson  v.  Bdwards,  80  D.  220. 

9.  Effect  of  deviation  from  contract. 
—  A  builder's  lien  is  not  waived  by  the  met 
that  the  original  oontract  has  been  changed 
in  small  particulars  by  mutual  consent,  and 
the  time  for  completing  it  extended.  Mom- 
tandon  v.  Deas,  48  D.  84 

The  giving  of  notes  and  extension  of  time 
of  payment  on  the  settlement  of  a  hwiyfr'ng 
contract  will  not  avoid  the  builder's  lien, 
unless  such  was  the  dear  intention  of  the 
parties.    lb. 

10.  —  or  abandonment  of 
A  mechanics  lien  is  not  affected  by 
ruption  of  work  for  a  short  period,  and  its 
subsequent  resumption  without  a  change  of 
its  original  character.  The  interruption  and 
subsequent  resumption  do  not  constitute  a 
new  commencement.  Cordon  v.  Torre*,  82 
D.  273. 

11.  Bights  of  subcontractors The 

California  mechanic's  lien  law  gives  sub- 
contractors a  lien  only  after  notice  to  the 
owner  of  the  building,  whereas  master-build- 
ers and  mechanics  contracting  directly  with 
the  owner  have  an  actual  lien  until  the  ex- 
piration of  sixty  days  after  the  completion 
of  the  work.     Cahoon  v.  Levy,  65  D.  £15. 

A  subcontractor's  lien  is  subordinate  to 
garnishment  of  the  owner  in  an  attachment 
suit  against  the  original  contractor,  under 
the  mechanic's  lien  law  of  California,  where 
the  notice  of  garnishment  is  served  before 
service  of  notice  of  the  subcontractor's  lien. 
lb. 

19.  and  laborers.* — A  workman 

under  a  contractor  restrained  from  filing  bis 
claim  for  lien,  by  a  promise  of  the  owner  of 
the  property  to  pay  him,  may  hold  the  owner 
answerable  on  his  promise.  Andre  v.  Bed- 
man,  71  D.  628. 

A  teamster  has  a  lien  for  hauling  lumber 
used  in  the  erection  of  a  building,  under  the 
mechanic's  lien  law  of  Pennsylvania,  and  it 
is  error  to  strike  such  lien  off  the  record. 
HiU  v.  Newman,  80  D.  473. 

18.  Protection  of  prior  liana.  —  A 
prior  encumbrancer  has  the  first  lien  on  the 

•  Who  is  a  laborer,  est  note,  82  B.  264-**?. 
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land  at  unimproved,  and  the  mechanic  has  a 
first  lien  on  the  building.  Each  should  be 
satisfied  out  of  the  fund  upon  which  he  has 
the  prior  lien,  and  if  either  fund  be  more 
than  sufficient  to  satisfy  the  prior  lien 
thereon,  and  the  other  be  insufficient  to  pay 
the  prior  lien  on  it,  then  the  latter  should  be 
satisfied  from  the  surplus  remaining  of  the 
other  fund.  The  court  should  ascertain,  by 
a  jury  or  a  master,  the  separate  value  of  the 
land  and  of  the  building,  and  decree  the 
payment  of  the  several  claims  in  accordance 
with  the  foregoing  rule.  North  Presbyterian 
Church  v.  Jeyne,  83  D.  261. 

A  mechanic's  lien  for  improvements  erected 
on  land,  under  a  contract  with  a  purchaser 
holding  a  bond  for  a  conveyance,  is  subordi- 
nate to  the  vendor's  lien  for  the  unpaid  pur- 
chase-money. Gillespie  v.  Bradford,  27  D. 
494;  Bees  v.  Ludington,  80  D.  741. 

A  builder's  lien  is  paramount  to  an  assign- 
ment by  the  lienor,  subsequent  to  the  com* 
pletion  of  the  building  and  the  recording  of 
the  building  contract.  Montandon  v.  Deas, 
48  D.  84. 

The  lien  of  a  material-man  originates,  as 
against  a  mortgagee  of  the  premises,  at  the 
laying  of  stock  or  the  commencement  of  the 
house,  under  a  statute  giving  a  mechanic  or 
material-man  a  lien  upon  a  building,  which 
shall  take  precedence  of  any  other  lien 
"which  originated  subsequent  to  the  laying 
of  stock  or  to  the  commencement  of  such 
house  or  other  building."  Farmer*'  Bank 
v.   Winston,  74  D.  740. 

To  give  a  material -man's  lien  precedence 
over  a  mortgagee's  lien,  he  must  show  that  his 
material,  either  in  whole  or  in  part,  was  on 
the  mortgaged  premises,  or  that  he  had  com- 
menced labor  m  some  manner  upon  the 
premises  previous  to  the  record  of  the  mort- 
gage. The  sale  of  the  materials  or  work 
upon  them  before  that  time  is  not  sufficient. 
lb. 

A  mortgage  upon  the  legal  estate  for  pur- 
chase-money is  entitled  to  priority  over  a 
mechanic's  lien  against  the  equitable  estate 
of  the  vendee  under  a  contract  of  sale,  al- 
though, by  agreement  between  the  vendor 
and  vendee,  a  third  person  takes  the  title  and 
gives  the  mortgage  to  one  who  advances  the 
purchase-money.  CampbeiCs  Appeal,  78  D. 
375. 

The  union  of  legal  and  equitable  estate,  so 
as  to  give  a  priority  to  the  hens  on  the  latter, 
never  takes  place  against  the  intention  of 
the  parties,  where  that  intention  is  mani- 
fested,   lb. 

Where  the  vendee  under  a  contract  of  sale 
fails  to  pay  the  purchase-money,  and  the 
vendor  and  vendee  agree  that  a  third  person 
•hall  take  the  title  and  give  a  mortgage  to 
one  who  advances  the  purchase-money,  and 
the  deed  and  mortgage  are  executed  simul- 
taneously, it  is  not  such  a  merger  or  extin- 
guishment as  will  let  in  mechanics'  claims 


against  the  equitable  estate  of  the  original 
vendee.     lb. 

A  mechanic  or  material-man  acquires  a 
lien  from  commencement  of  building  upon 
the  legal  or  equitable  estate  of  their  em- 
ployer in  the  premises;  but  it  is  equal  only 
to  that  of  a  judgment.  It  cannot  be  supe- 
rior to  it     Rees  v.  Ludington,  80  D.  741. 

A  claimant  of  mechanic's  lien,  anterior  and 
superior  to  a  homestead  right,  may  enforce 
his  lien  without  any  reference  whatever  to 
such  homestead  right,  and  the  homestead 
claimant  cannot  be  permitted  to  exercise  a 
right  of  selection  of  the  land  which  he  regards 
as  his  homestead,  so  as  to  interfere  with  the 
enforcement  of  the  lien.  Tuttle  v.  Howe,  100 
D.  205. 

14.  Expiration  of  the  lien.— Where 
mechanics'  liens  are  entered  against  equita- 
ble estate,  their  value  depends  upon  that 
estate,  and  they  survive  or  perish  with  it. 
Composite  Appeal,  78  D.  375. 

15.  Discharge  of  the  lien — Waiver.* 
—A  mechanic's  lien  is  not  waived  by  tak- 
ing the  notes  of  the  debtor,  nor  by  giving 
to  the  latter  a  receipt  as  in  full  for  the  de- 
mand.     Ooble  v.  Gale,  41  D.  210. 

Relinquishment  of  possession  is  not  a 
waiver  of  a  mechanic's  lien  on  a  steamboat 
under  the  statute  of  Missouri.  Steamboat 
Charlotte  v.  Hammond,  43  D.  536. 

Taking  a  note  does  not  relinquish  a  lien, 
where  the  note  is  payable  at  a  future  time, 
but  within  the  period  limited  for  the  dura- 
tion of  the  lien.  Steamboat  Charlotte  v. 
Hammond,  43  D.  536;  McMurray  v.  Taylor, 
77  D.  611;  Bailey  v.  Hull,  78  D.  706. 

The  lien  is  not  waived  nor  forfeited  by 
causing  an  attachment  to  be  issued  and 
levied  upon  the  property  of  the  debtor  to 
secure  the  same  demand,  as  the  remedies 
are  cumulative,  and  may  be  pursued  at  the 
same  time.  In  case,  however,  of  an  attempt 
to  pursue  them  in  separate  actions,  the  party 
might  be  put  to  his  election,  but  it  is  no  de- 
fense to  an  action  to  enforce  the  lien,  that  in 
a  previous  suit  for  the  same  debt  an  attach- 
ment was  issued  and  levied  upon  the  prop- 
erty of  the  debtor,  especially  where  such 
suit  was  dismissed,  and  nothing  realized  by 
the  attachment  Brennan  v.  Swasey,  76  D. 
507. 

The  lien  is  discharged  by  a  sufficient  ten- 
der, and  the  mechanic  can  thereafter  only 
rely  upon  the  personal  responsibility  of  his 
employer,  who,  in  bringing  replevin  for  his 
property,  is  not  obliged,  in  order  to  keep 
his  tender  good,  to  bring  the  money  into 
court.     Moynahan  v.  Moore,  77  D.  468. 

One  having  a  mechanic's  lien  on  land  may 
fix  the  rate  of  interest  to  be  recovered  on 
the  debt  by  taking  a  note  for  the  debt  fixing 
the  rate  of  interest.  Bailey  v.  Hull,  78  D. 
706. 

*  Waiver  of  mechanic's  lien,  see  note,  41  I) 
221-224. 
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The  question  of  the  effect  upon  a  me- 
chanic's lien  of  payment,  by  substitution  of 
another  security  for  the  debt,  mutt  be  left 
an  open  question  in  Connecticut,  notwith* 
standing  the  remarks  in  Boss  v.  Persse  and 
Brooks  Paper  Works,  29  Conn.  260.  Chopin 
t.  Perm  etc  Paper  Works,  79  D.  268. 

A  meohanio's  lien  on  real  property  is 
waived  by  the  lienor's  aoeeptanoe  of  a  mort- 
gage on  such  property  for  the  amount  due 
on  such  lien.  TrxUlmger  ▼.  Kqfoed,  33  R.  708. 

10.  Filing  the  notioe,  or  claim.  — 
The  mere  fact  that  materials  are  furnished  or 
work  done  does  not  alone  constitute  a  lien, 
where  the  statute  provides  that  a  lien  may 
be  acquired  by  filing  a  notioe  in  the  recorder  s 
office.    Oreen  r.  Oreen,  79  D.  428. 

A  mechanic's  lien  for  work  done  or  mate- 
rials furnished  in  oonstrnetion  of  a  house  does 
not  "  attach  "  until  notioe  of  the  intention 
to  hold  the  lien  is  filed  in  the  recorder's 
office  of  the  proper  county,  where  the  stat- 
ute provides  that  such  lien  may  be  '•ac- 
quired "  by  filing  such  notice.  The  notioe, 
however,  must  be  filed  within  sixty  days 
from  the  time  the  building  is  completed,  lb, 

17.  Requisites  of  notice  ox  lien,  or 
claim.  —  A  certificate  of  a  mechanic's  lien 
must  give  reasonable  notioe  to  purchasers 
and  creditors  of  the  existence  and  extent 
of  the  lien.     Bank  qf  Charleston  v.  Curtiss, 

46  D.  325. 

The  certificate  of  a  lien  for  work  done  on 
several  buildings  under  an  entire  contract 
need  not  sneoify  the  amount  of  work  done 
and  remaining  unpaid  upon  each  building 
separately.    lb. 

The  certificate  is  sufficiently  definite,  whioh 
describes  the  property  affected  by  the  lien, 
as  a  house  situated  "  in  the  city  of  Philadel- 
phia, on  the  north  side  of  Lombard  Street, 
west  of  Ninth  Street,  with  piassa  and  bath- 
house attached,  adjoining  Stephen  Smith's 
lot  on  the  east " ;  and  which  describes  the 
work  done  as  plastering.    8haw  v.  Barnes, 

47  D.  399. 

A  claim  is  not  insufficient  for  failing  to 
contain  the  initial  letter  of  the  owner's 
name,  and  where  the  claim  is  a  joint  one, 
for  omitting  to  state  whether  the  claimants 
are  partners  or  individual  joint  creditors. 
KnaWs  Appeal,  51  D.  472. 

The  name  of  the  contractor  need  be  stated 
in  the  claim  only  where  the  contract  was 
made  with  a  builder,  distinct  from  the  owner 
of  the  building.     lb. 

A  claim  which  designates  the  locality  of 
the  building  as  in  "Upper  Providence  town- 
ship, Montgomery  County,  Pa.,  bounded  by 
lands  of  Jacob  Landis  and  others,"  is  suffi- 
cient,    lb. 

An  itemised  account  annexed  to  a  mechan- 
ic's claim  is  a  part  thereof,  and  if  such  account 
contains  but  one  date,  it  will  be  presumed 
that  all  the  materials  were  furnished  on  such 
date,  unless  the  contrary  appears.     lb. 


Subsequent  encumbrancers  may  object  to 
the  deficiencies  appearing  in  mechanic'! 
claims  filed  against  their  debtor.     lb, 

A  claim  of  a  material-man  sufficiently 
complies  with  requirements  of  Pennsylvania 
statute  when  it  is  filed  in  due  time  for  lam* 
ber  furnished  "in  and  about  the  erection 
and  oonstrnetion  of  the  said  building  and 
appurtenances, "describing  the  building,  and 
accompanied  with  a  bill  of  particulars  iu 
which  it  was  stated  that  the  lumber  wat 
"  delivered  for  the  Odd  Fellows'  Hall,  at 
Columbia,  Pa."  Odd  Fellows'  Hall  v.  Mauer, 
64  D.  675. 

A  claim  of  a  material-man  as  filed  may  be 
properly  allowed  to  go  out  to  jury,  it  con- 
taining a  bill  of  particulars,  the  eorrectnesi 
of  which  appeared  to  have  been  established 
by  the  evidence.    76. 

Notice  of  mechanic's  lien  required  to  be 
filed  in  the  recorder's  office  need  not  set  out 
the  items  of  the  account,  a  general  statement 
of  the  demand,  showing  its  nature  and  char- 
acter, being  sufficient.  Brennan  v.  &tea*ey,  71 
D.  507. 

A  material-man's  lien,  under  a  contract  to 
furnish  such  materials  as  builder  may  re- 
quire, who  contemplates  building  several 
houses  on  different  lots,  for  which  separate 
accounts  with  each  house  are  to  be  kept, 
must  be  a  separate  and  distinct  lieu  on  each 
separate  building,  with  its  appurtenances, 
to  the  amount  of  material  furnished  for  and 
used  upon  such  building;  and  a  certificate 
filed  in  suoh  case,  in  which  the  three  build- 
ings are  included  together,  and  a  lien 
claimed  on  them  all  for  the  gross  amount  of 
materials  furnished  for  each  and  all  of  them 
together,  is  void.  Chopin  v.  Persse  etc  Paper 
Works,  79  D.  263. 

Claiming  in  a  mechanic's  lien  more  land 
than  was  necessary  for  the  convenient  and 
beneficial  enjoyment  of  the  building  upoa 
which  the  work  was  done  or  material  fur- 
nished does  not  vitiate  the  whole  claim.  The 
amount  of  land  necessary  in  such  case  is  a 
question  of  fact  to  be  settled  in  some  man- 
ner at  the  trial.  Although  a  lien  cannot  U 
extended  beyond  the  land  described  in  the 
lien  claim,  it  does  not  follow  that  the  claim- 
ant must  show  himself  entitled  to  a  lien  oa 
all  the  land  so  described  or  else  lose  his  en- 
tire claim.  DerrkksGn  v.  Edwards,  80  D. 
220. 

Claim  of  mechanic's  lien  is  not  void  be- 
cause it  does  not  accurately  describe  the 
size  of  the  building  against  which  it  is  filed. 
If  there  is  enough  in  the  description  of  the 
locality  and  peculiarities  of  the  building  to 
point  it  out  with  reasonable  certainty,  this 
is  sufficient.     Kennedy  v.  House,  80  D.  594. 

Identity  of  a  building  which  is  attempted 
to  be  described  in  a  claim  for  a  mechanic's 
lien  is  to  be  left  to  the  jury,  under  a  statute 
which  provides  that  the  claim  filed  shall  set 
forth  "  the  locality  of  the  building,  and  the 
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else  and  number  of  the  stories  of  the  same, 
or  such  other  matters  of  description  as  shall 
be  sufficient  to  identify  the  same. "    lb. 

Time  of  commencement  of  building,  and 
consequent  attaching  of  mechanic  s  Hen,  is 
not  required  to  be  specified,  by  the  New 
Jersey  statute,  either  in  the  lien  itself,  or  in 
the  record  of  the  judgment.  Gordon  v.  Tor- 
rey,  82  D.  273. 

A  mechanic's  lien,  notice,  or  olaim  is  void  if 
it  does  not  describe  the  premises  upon  which 
the  lien  is  claimed,  ana  cannot  be  reformed 
in  equity.    Lindley  v.  Cross,  99  D.  610. 

If  a  tract  of  land  upon  which  a  building 
on  which  a  lien  claimed  is  situated  contains 
more  than  one  acre,  the  claimant  may  carve 
ont  the  acre  upon  which  he  will  claim  his 
lien,  without  consulting  the  owner  of  the 
tract.     TuUte  v.  Howe,  100  D.  205. 

18. and  within  what  time  to  be 

filed.  —  Mechanics,  to  preserve  their  lien 
for  work  performed,  must  file  their  claim 
within  six  months  from  the  completion  of 
the  blinding.    Ramsey's  Appeal,  27  D.  901. 

TL  Pkoobkddios  to  Foreclose. 

19.  Jurisdiction.  —  Equity  has  juris- 
diction to  enforce  a  builder  s  or  mechanic's 
lien,  It  is  not  necessary  that  such  jurisdic- 
tion should  be  specifically  conferred  by  the 
statute;  it  is  sufficient  that  the  statute 
creates  the  equitable  right,  and  that  such 
jurisdiction  is  not  prohibited  by  it.  Montan* 
don  t.  Deaa,  48  D.  84. 

30.  Bight  to  sue.  —  One  claiming  bene- 
fit of  a  mechanic's  lien  law  must  show  that 
he  has  strictly  complied  with  all  the  prere- 

Suisites  required  by  the  statute.  Farmers* 
tank  v.  Wirulow,  74  D.  740. 
Under  the  Virginia  code  relating  to  me- 
chanics' liens  on  buildings,  and  providing 
that  the  lien  shall  not  be  in  force  more  than 
six  months  from  the  time  when  the  money, 
or  the  last  installment  thereof,  shall  become 
payable,  unless  action  to  enforce  the  lien 
shall  have  been  commenced  within  the  said 
six  months,  the  mechanic  or  his  assignee 
may  begin  an  aotion  for  previous  install- 
ments before  the  last  becomes  due,  and 
when  other  installments  become  due  pend- 
ing the  suit,  the  court  may  decree  payment 
of  all  installments  due  at  the  time  of  the 
rendition  of  the  decree,  and  therein  provide 
for  the  payment  of  installments  thereafter 
to  become  due.  Iaege  v.  Bossieux,  76  D. 
189. 

21.  Parties.  —  A  mechanic's  lien  should 
be  enforced  by  making  all  persons  inter- 
ested in  land  parties  to  the  suit,  as  the  rights 
of  those  not  made  parties  are  not  affected  by 
the  decree.  Williams  v.  Chapman,  65  D. 
669. 

Title  to  land  acquired  under  proceedings 
to»  foreclose  a  mortgage  is  superior  to  that 
obtained  under  a  mechanic's  lien  on  the  same 
tract*  if  the  mortgagee,  or  other  interested 


persons,  were  not  made  parties  to  suit  enfor- 
cing lien,  and  had  no  opportunity  of  defend- 
ing their  interests.  Williams  v.  Chapman,  65 
D.  669;  In  re  Smith,  97  D.  631. 

The  assignee  of  a  mechanic's  lien  succeeds 
to  all  the  rights  of  the  mechanic.  Iaege  v. 
Bossieux,  76  D.  189;  TuUle  v.  Howe.  100  D. 
206. 

A  mortgagee  need  not  be  made  a  party  to 
proceedings  to  enforce  a  mechanic's  lien,  in 
order  to  cut  off  his  right  to  redeem.  The 
judgment  is  conclusive  upon  the  parties,  and 
those  who  claim  under  or  through  them. 
State  v.  Bads,  83  D.  399. 

A  prior  mortgagee  is  properly  made  a 
party  under  the  Illinois  statute,  although 
the  mortgage  debt  may  not  yet  be  due. 
North  Presbyterian  Church  v.  Jevne,  83  D. 
261. 

22.  Petition.  —  Time  within  which  a 
petition  to  enforce  a  mechanic's  lien  must  be 
filed  cannot  be  extended,  as  against  a  mort- 
gagee, by  an  agreement  between  the  material- 
man and  the  debtor  to  extend  the  time  of 
payment     Brown  v.  Moore,  79  D.  888. 

23.  Katters  of  defense.  —  Evidence 
that  a  building  was  taken  down  on  account 
of  improper  construction  is  immaterial,  in  a 
proceeding  by  a  material-man  to  assert  a 
olaim  against  the  building  for  lumber  fur- 
nished in  its  construction.  Odd  Fellows'  Haft 
v.  Masser,  64  D.  676. 

Rule  that  defense  of  coverture  is  a  persona] 
privilege  does  not  apply  to  proceedings  in  rem 
to  enforce  a  mechanic  s  lien  upon  property 
formerly  belonging  to  a  feme  covert,  and  after- 
wards conveyed  to  others.  In  such  case  the 
vendees  succeed  to  all  of  the  rights  of  their 
vendor,  and  may  show  the  invalidity  of  the 
lien.     Gray  v.  Pope,  72  D.  117. 

A  mechanic's  lien  is  not  affected  because 
the  owner  of  the  premises  procured  it  to  be 
filed,  and  concealed  its  existence  from  the 
mortgagee  at  the  time  of  obtaining  a  loan. 
Gordon  v.  Torrey,  82  D.  273. 

Where,  on  petition  to  enforce  a  mechanics' 
lien,  it  appeared  that  the  building  was  erected 
on  a  foundation  on  the  land  of  the  owner  of 
the  building,  but  leaned  about  an  inch  over 
the  land  of  an  adjoining  owner,  —  held, 
that  the  lien  could  not  be  maintained  in  the 
absence  of  any  excuse  or  explanation  for  so 
erecting  it.     McGmnness  v.  Boyle,  26  R.  123. 

24.  Form  and  requisites  of  the  judg- 
ment. —  A  judgment  rendered  in  enforce- 
ment of  a  mechanic's  lien  may,  under  the  Wis- 
consin statute,  order  the  sale  of  the  property 
to  be  made  under  execution  as  ordinarily. 
Bailey  v.  Hull,  78  D.  706. 

Mistake  in  the  judgment  as  to  date  when 
mechanic's  lien  attached  may  be  corrected 
by  proper  proceedings,  where  it  does  not 
properly  interfere  with  rights  to  which 
others,  claiming  a  prior  lien,  were  entitled, 
as  such  mistake,  if  corrected,  does  not  waive 
any  priority  to  which  the  plaintiff  was  en- 
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Of  religious  societies,  rights  of;  see  Ri- 
LiGious  Societies,  4. 

Of  voluntary  associations,  rights  and  liabil- 
ities of,  see  Associations,  3-& 

Sea  also  Benevolent  Sooistiss,  J,  4. 

MEMORANDUM. 

Attached  to  bill  or  note,  see  Bills  aw 

Notes,  11. 
For  sale  of  lands,  under  statute  of  frauds, 

gee  Vendor  and  Purchaser,  7. 
Necessity  and  sufficiency  of,  at  auction  tale, 

see  Auction,  6. 
Of  insurance,  see  Insurance,  & 
Right  of  witness  to  refer  to,  see  Witnesses, 

112,  113. 
To  satisfy  statute  of  frauds,  see  Contracts, 

65;  Guaranty,  6-9;  Sales,  18-20. 


titled  when  the  judgment  was  originally 
rendered.    Monroe  v.  West,  79  D.  524. 

A  decree  for  sale  of  property  to  satisfy  a 
mechanic's  lien  is  erroneous,  in  so  far  as  it 
directs  a  sale  of  the  building  independently 
of  the  ground  upon  which  it  stands.  North 
Presbyterian  Church  v.  Jcvne,  83  D.  261. 

30.  Its  effect.  —  Proceedings  to  enforce 
mechanic's  liens  are  governed  by  the  rules 
applicable  to  suits  in  equity,  and  a  decree  in 
such  proceedings  has  the  effect  of  an  ordi- 
nary chancery  decree,  and  may  be  executed 
in  the  same  manner.  West  v.  Flemming,  68 
D.  539. 

A  decree  for  sale  of  property  to  enforce  a 
mechanic's  lien  has,  in  California,  the  same 
effect  upon  rights  of  purchasers  and  encum- 
brancers prior  to  the  commencement  of  suit 
that  a  similar  decree  would  have  upon  the 
foreclosure  of  a  mortgage.  Whitney  v.  Hig- 
gins,  70  D.  748. 

The  validity  of  a  mechanic's  lien  already 
enforced  cannot  be  collaterally  inquired  into 
in  proceedings  to  enforce  a  mortgage  on  the 
same  property.     State  v.  Bads,  83  D.  399. 

90.  Validity  and  effect  of  the  sale.  — 
Where  there  are  conflicting  claims  to  priority 
of  payment  out  of  the  proceeds  of  a  house 
and  lot  about  to  be  sold  to  satisfy  liens  upon 
it,  the  court  should  determine  the  priorities 
before  decreeing  the  sale,  and  it  is  not  suffi- 
cient that  the  fund  be  directed  to  be  paid 
into  oourt  and  the  priorities  determined 
afterwards.    Iaege  v.  Bosekux,  76  D.  189. 

Division  of  property  to  be  sold  to  satisfy  a 
mechanic's  lien  is  authorized,  under  the  Illi- 
nois statute,  when  such  division  can  be  made 
without  injury,  and  when  the  part  which  is 
separated  will  be  sufficient  to  pay  all  the 
claims,  but  not  for  the  purpose  of  paying 
only  a  portion  of  the  claims.  North  Presby- 
terian Church  ▼.  Jeme,  83  D.  261. 

A  statute  giving  a  right  to  redeem  real 
estate  sold  under  execution  applies,  it  seems, 
to  sales  made  in  the  enforcement  of  mechan- 
ics' liens.    State  v.  Bads,  83  D.  399. 

MEDICAL  SOCIETIES. 
See  Physicians  and  Surgeons,  8. 

MEDICINE. 

Reading  from  books  of,  to  jury,  see  Trial, 
175. 

MEETINGS. 

Corporate,  see  Corporations,  112-115. 
For  election  of  corporate  officers,  see  Cor- 
porations, 136. 
Of  school  officers,  see  Schools,  3. 
Of  township  officers,  see  Towns,  10,  11. 


Refreshing,   by  reference    ro    writing,  sm 
Witnesses,  112,  113. 

MENTAL  INCAPACITY. 
What  amounts  to,  see  Insane  Persons,  1 

MERCHANTABLE  QUALITY. 

Warranty  of,  see  Sales,  73. 

MERCHANTS'  ACCOUNTS. 

Exception  of,  in  limitation  laws,  see  Ldota* 

TIONS  OF  ACTIONS,  67. 


Of  corporation,  rights  of,  see  Corporations, 

47-52. 
Of  insurance  companies,  rights  of,  see  In* 

■usance,  198. 


Extinguishment  of  private  way  by,  sm 
Private  Ways,  13. 

Of  attachment  lien  in  judgment,  see  At- 
tachment, 87. 

Of  civil  injury  in  felony,  see  Actions,  3. 

Of  conspiracy  in  completed  crime,  see  Coi- 

SPIRACY,  19. 

Of  contract  to  sell  in  deed,  see  Vendor  ato 

Purchaser,  34. 
Of  debt  in  higher  security,  see  Dhbtor  ajto 

Creditor,  7. 
Of  estates,  see  Estates,  8-10. 
Of  lesser  into  greater  crime,  see  Crimdial 

Law,  2. 
Of  mortgage  in  fee,  see  Mortgages,  137. 
Of  original  cause  of  action  in  judgment,  sea 

Judgment,  44. 
Of  prior  in  subsequent  contract,   see  Cos- 

tracts,  140. 

MESNE  PROFITS. 

Action  for,  between  tenants  in  common,  sea 

Co-tenancy,  46. 
Right  to,  in  ejectment,  see  Ejectment,  52- 

54. 
Recovery  of,  in  suits  for  dower,  see  Dower. 

56. 

METES  AND  BOUNDS. 
Effect  of,  to  control  quantity,  see  Deeds.  7L 


Of  witnesses,  tee  Witmicssjcs,  9. 

MTLTTABY  LAW. 

Military  arrests,  tee  War,  17. 

MTLITABY  OFFICERS. 

Injury  to  private  property  by,  tee  War,  7. 
Powers  of,  tee  War,  21. 
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MKXTOAN  GRANTS,  requisition  of  the  general  government,  have 

Of  mineral  lands,  see  Minks  and  Mutina,  2.    not  authority  to  bind  the  United  States  by 

their  purchase  of  supplies  that  they  deem 
necessary  or  even  indispensable,  for  their 
troops.     Oilhspie  v.  Wesson,  31  D.  715. 

Officers  are  not  liable  for  unlawful  acts  of 
militia  donej  without  authority,  and  not 
coming  within  the  fair  scope  of  the  orders 
given  by  them.     Bta  v.  Smith,  60  D.  366. 

The  action  of  a  division  commander  of 
state  militia  in  disbanding  a  company  for 
mutiny  is  cognizable  only  by  the  military 
authorities.     Grove  v.  MoU,  50  R.  424. 

0.  Fines  for  misconduct.  —  A  captain 
of  a  militia  company  may  impose  fines  upon 
the  members  thereof  for  neglect  to  perform 
military  duty  when  lawfully  required,  and 
after  due  notice,  may  issue  his  warrant  for 
the  collection  of  such  fines.  •  Hall  v.  Howd, 
27  D.  696. 

0.  and  how  enforced.* — A  war- 
rant can  be  issued  only  by  the  officer  im- 
posing a  fine  for  misconduct  in  neglecting  to 
perform  militia  duty.  Hall  v.  Hovod,  27  D. 
696. 

A  warrant  by  the  captain  of  a  militia 
company  in  such  a  case,  stating  that  such 
fine  was  legally  imposed,  but  not  stating  or 
showing  by  reference  to  any  other  docu- 
ment who  imposed  the  fine,  is  void  on  its 
face,  and  the  offioer  who  executes  it  is  liable 
in  trespass.    lb. 

7.  Calling  out,  to  suppress  riots.  — 
Determination  of  the  mayor  that  a  riot  or 
mob  is  threatened  is  conclusive  that  occa- 
sion exists  which  authorises  him,  under  the 
Massachusetts  statutes  of  1840,  chapter  92, 
to  call  out  the  volunteer  militia  to  aid  the 
civil  authority  in  suppressing  violence  and 
supporting  the  laws;  and  the  question  can- 
not be  inquired  into  in  an  action  for  personal 
injuries  inflicted  by  the  militia.  Ela  v. 
Smith,  66  D.  356. 

A  civil  offioer  incurs  no  liability  in  issu- 
ing a  precept  by  which  militia  is  called  out, 
when  he  is  vested  with  the  power  of  deter- 
mining whether  an  occasion  exists  therefor, 
and  his  determination  has  been  rightly  exer- 
cised within  the  limits  of  the  authority  con- 
ferred by  law.    lb. 

The  precept  of  a  civil  officer  calling  out 
the  militia  affords  complete  justification  to 
all  those  bound  to  obey  its  command,  for 
acts  done  by  them  in  pursuance  thereof, 
when  issued  within  the  limits  of  the  author- 
ity conferred  by  law,  and  in  exact  conform- 
ity to  the  terms  of  the  statute,     lb. 

Authority  to  call  out  militia  for  a  particu- 
lar purpose  carries  with  it,  by  necessary  and 
reasonable  implication,  the  authority  to  em- 
ploy them  to  effect  that  object,  and  to  issue 
all  proper  orders  and  use  all  reasonable 
means  therefor.     lb. 

The  mayor  has  authority  to  order  a  volun- 

*  Commanding  officer,  when  liable  lor  acts  of  I     *  Courts-martial,  and  martial  law,  see  note,  42 
militia,  see  note,  66  D.  866,8*7.  |  D.  67,  68. 


[Includes  the  organisation,  regulation,  and 
management  of  the  militia,  and  their  availability 
for  purposes  of  defense  in  time  of  war  or  insur- 
rection.! 

See  also  Army  and  Navy;  War. 

1.  Powers  of  the  state  as  to.  —  The 

federal  constitution  does  not  confer  on  Con- 
gress unlimited  power  over  the  militia  of 
the  several  states.  Its  power  is  restricted  to 
specific  objects  enumerated,  and  for  all  other 
purposes  the  militia  of  the  states  remain 
subject  to    state    legislation.     Therefore  a 

5 revision  of  a  state  militia  law  making  it  un- 
kwfnl  for  any  body  of  men,  other  than  the 
regularly  organized  volunteer  militia  of  the 
state,  and  troops  of  the  United  States,  with 
an  exception  in  favor  of  students  in  educa- 
tional institutions  where  military  servioe  is 
taught,  to  associate  themselves  together  as 
a  military  company  or  organization,  or  to 
drill  or  parade  with  arms,  in  any  city  or 
town  of  the  state,  without  the  license  of  the 
governor,  is  not  inconsistent  with  any  par- 
amount law  of  the  United  States,  and  is  a 
binding  law.  It  is  a  matter  within  the  reg- 
ulation and  subject  to  the  police  power  of  a 
state  to  determine  whether  bodies  of  men, 
with  military  organisation  or  otherwise, 
under  no  discipline  or  command  by  the 
United  States,  or  of  the  state,  shall  be  per- 
mitted to  parade,  with  arms,  in  populous 
oommunities  and  in  public  places.  Dunne  v. 
People,  34  R.  213. 

9.  Who  are  exempt  —  A  person  vol- 
untarily running  a  boat  upon  a  public  water, 
without  any  exclusive  right  of  carrying 
passengers  for  hire,  is  not  a  ferry-man  ex- 
empt from  duty  under  the  militia  sot. 
Clarke  v.  8tate,  13  D.  701. 

A  licensed  seafaring  man,  if  not  actually 
employed  in  that  business  at  the  time  of 
summons,  is  not  exempt  from  militia  duty. 
lb. 

8.  Enlistment  of  minors.  —  Congress 
may  lawfully  authorize  minors  to  enlist  in 
the,  military  or  naval  forces.  Cora,  v.  Mur- 
ray, 5  D.  412. 

4.  Inability  of  officers.* — Officers  of 
the  militia. called  into  active  service,  upon 
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tear  militia  called  out  by  him,  under  the 
Massachusetts  statutes  of  1840,  chapter  92, 
to  repair  from  the  place  assembled  to  any 
designated  portion  of  the  city  and  there 
perform  any  specific  daty  in  suppressing  vio- 
lence and  supporting  the  laws.    lb. 

The  militia  has  no  power  to  act  indepen- 
dently of  civil  authority,  under  Massachu- 
setts statutes  of  1840,  chapter  92,  when 
assembled  under  a  precept  of  a  civil  offioer 
to  aid  in  suppressing  violence  and  support- 
ing the  laws;  nor  can  such  officer  delegate 
his  authority  to  the  military  authorities,  or 
vest  in  them  discretionary  power  to  take 
any  steps  or  do  any  act  to  prevent  or  sup- 
press a  mob  or  riot.    lb. 

Power  to  call  out  militia  to  repress  and 
prevent  an  anticipated  riot  cannot  be  made 
to  depend,  in  any  degree,  upon  the  oause  of 
such  threatened  disturbance:  the  oause  may 
he  the  enforcement  of  an  unconstitutional 
law.    IK 

The  United  8tates  marshal  does  not  ren- 
der himself  liable  for  acts  done  by  militia 
by  requesting  that  they  be  called  out  to  pre- 
vent a  riot  from  the  service  of  process  of  the 
United  States,  whioh  he  intended  to  execute 
and  did  execute  without  such  military  aid, 
and  by  giving  assurances  that  the  expenses 
incurred  by  calling  out  the  militia  would  be 
paid  by  the  President  of  the  United  States. 

8.  Drafting  militia-men  into  the 
army.  —  The  power  of  the  President,  under 
the  constitution,  to  call  out  the  military 
forces  of  any  part  of  the  Union,  in  ease  of 
invasion,  maybe  exercised  by  his  delegate, 
as  a  commanding  officer  in  a  particular  dis- 
trict, and  all  citiaens  subject  to  militia 
duty  may  be  thereby  placed  under  military 
law;  but  this  is  the  extent  of  martial  law, 
and  all  beyond  it  is  usurpation.  Johnson  v. 
Duncan,  6  D.  675. 

The  act  of  Congress  of  July  17,  1862, 
authorizing  the  President  to  make  the  ne- 
cessary rules  and  regulations  for  drafting  the 
militia,  in  cases  where  the  laws  of  the  states 
have  not  made  a  sufficient  provision  for  that 
purpose,  is  valid.     In  re  Wehliiz,  84  D.  700. 

The  acts  of  Congress  of  1795  and  1862 
providing  for  calling  out  militia  of  the 
United  States  are  constitutional  and  valid, 
and  under  them  the  President  is  authorised 
to  detach  and  draft  the  militia  without  the 
aid  of  state  legislation,  and  in  a  state  which 
has  no  statutory  provisions  on  the  subject  of 
drafting.     Dreucher  v.  Salomon,  94  D.  571. 

A  draft  in  Wisconsin,  in  1863,  with  rules 
and  regulations  for  enrolling  and  drafting 
the  militia  adopted  by  the  President  and 
promulgated  by  the  war  department,  was 
valid,  and  the  commissioners  appointed  by 
the  governor,  and  the  governor  himself, 
while  engaged  in  enforcing  the  draft  pur- 
suant to  those  regulations,  were  federal  of- 
ficers,   lb. 
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The  President  is  the  exclusive  judgs  si  ti 
whether  an  emergency  has  arisen,  withia 
the  meaning  of  the  acts  of  Congress,  under 
whioh  he  should  call  out  the  militia,  and  his 
decision  is  binding  and  final.     lb. 

Levying  war  against  United  States  in- 
cludes not  only  the  act  of  making  war  for 
the  purpose  of  entirely  overturning  the  gov- 
ernment, but  also  any  combination  forcibly 
to  oppose  the  execution  of  any  public  law  of 
the  United  States,  if  accompanied  or  fol- 
lowed by  an  act  of  forcible  opposition  to 
such  law,  in  pursuance  of  such  combination; 
and  the  following  elements  therefore  consti- 
tute this  offense:  1.  A  combination  or  con* 
spiracy  by  whioh  different  individuals  are 
united  in  one  common  purpose;  2.  This  pox- 
pose  being  to  prevent  the  execution  of  some 
Sublic  law  of  the  United  States  by  force; 
.  The  actual  use  of  force  by  such  combina- 
tion to  prevent  the  execution  of  such  law. 
76. 

Persons  were  guilty  of  levying  war  against 
the  United  States  who  conspired  to  resist, 
and  did  forcibly  resist,  the  execution  of  a 
valid  draft  of  the  militia  of  the  United 
States.     76. 

A  person  is  guilty  of  levying  war  against 
the  United  States,  who  was  engaged  in  a 
conspiracy  to  resist  a  draft  of  the  militia  of 
the  United  States,  and  performing  any  part 
therein  however  minute,  though  he  was  not 
personally  present  at  the  immediate  scene  of 
violence.    76. 


[Includes  the  right  to  erect  mills  and  dams, 
and  to  use  running  water  for  mill  purpose*.] 

For  other  rights  in  water,  see  Mum,  10, 11; 
Navigation;  Riparian  Rights;  Wa- 
tercourses. 

1.  Right  to  erect  dame.  —  A  mill-owner 
extending  his  dam  across  a  stream  by  per- 
mission of  the  owner  of  the  opposite  bank, 
and  using  the  same  for  twenty-eijght  yean, 
without  revocation  of  the  permission,  ac- 
quires a  right  to  the  head  of  water  thus 
appropriated,  which  cannot  afterwards  be 
disturbed  by  the  opposite  owner.  Blanchard 
v.  Baker,  23  D.  504. 

A  right  of  this  kind  once  lawfully  vested 
may  be  asserted  and  maintained  until  aban- 
doned.    76. 

A  party  cannot  justify  covering  up  a  dsa 
erected  by  another,  on  the  ground  that  it  is 
a  nuisance  obstructing  the  use  of  a  puhue 
highway.    Odiorne  v.  Lyford,  32  D.  387. 

The  privilege  of  constructing  a  dam  and 
mill-race  is  a  franchise;  but  after  such  con- 
struction, the  dam  and  race  become  property, 
for  the  destruction  of  which  trespass  will  he, 
Conwsll  v.  Brookhari,  41  D.  244. 

A  right  to  construct  a  dam  on  the  land  of 
another  implies  the  right  to  the  exclusive 
use  and  possession  of  as  much  land  as  nay 
be  necessary  for  such  purpose,     /o. 
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The  grantee  of  the  privilege  of  locating  a 
mill-dam  and  constructing  a  race  for  the 
purpose  of  supplying  his  mill  with  water, 
having  once  selected  his  site  and  erected  his 
dam,  is  not  restricted  to  such  location  if  it 
afterwards  turns  out  to  be  impracticable  for 
the  purposes  intended.     lb. 

The  grantee  of  land  with  "privilege  of 
flowing  land  and  erecting  damson  any  of  the 
adjoining  lands  w  to  obtain  a  necessary  sup- 
ply of  water  for  mills  on  the  premises,  and 
those  claiming  under  him,  may  maintain  a 
dam  erected  under  such  privilege  against 
any  person  claiming,  under  a  subsequent 
conveyance  from  the  grantor,  any  adjoining 
land  which  is  overflowed  by  the  water  from 
such  dam.     Heath  v.  Williams,  43  D.  265. 

A  statute  authorising  the  construction  of 
mill-dams  across  streams  not  navigable  does 
not  warrant  the  building  of  such  dams  so  as 
to  create  a  publio  nuisance.  Lmtmg  v.  State, 
62  D.  153. 

Statutes  relating  to  right  of  erecting  mills 
and  dams  do  not  excuse  or  justify  the  erec- 
tion of  a  dam  in  such'  a  manner  as  to  inter- 
rupt or  destroy  the  public  easement  or  right 
of  way  in  the  stream  upon  which  it  is  built 
Treat  ▼.  Lord,  66  D.  298. 

The  owner  of  soil  over  which  a  floatable 
but  non-navigable  stream  passes  may  build  a 
dam  across  it,  and  erect  a  mill  thereon,  pro- 
vided he  furnishes  a  convenient  and  suitable 
sluice  or  passage-way  for  the  public  by  or 
through  his  dam;  and  it  is  not  necessary 
that  the  erection  of  the  mill  should  precede 
the  dam,  but  if  the  latter  was  built  at  a 
place  suitable  for  a  mill  site,  and  for  the  pur- 
pose of  raising  water  to  propel  a  mill  to  be 
subsequently  erected,  this  is  sufficient. 
Lancey  v.  Clifford,  92  D.  561. 

8.  and  use  water  for  mill  pur- 
poses.—The  uninterrupted,  exclusive  en- 
joyment of  water,  in  any  particular  way, 
affords  a  conclusive  presumption  of  right  in 
the  party  so  enjoying  it.  SIHckler  v.  Todd, 
13  D.  649. 

A  right  to  the  use  and  power  of  flowing 
water  may  be  acquired  by  grant  from  the 
proprietor  in  whom  it  is  vested,  or  by  such 
an  exclusive,  adverse,  and  continued  enjoy- 
ment as  is  in  law  regarded  as  evidence  of 
a  grant     Gary  v.  Daniels,  41  D.  532. 

A  right  to  the  use  of  the  flow  and  fall  of 
the  water  on  the  land  of  the  proprietor  is  not 
an  easement;  it  is  inseparably  connected 
with  and  inherent  in  the  land,  is  parcel  of 
the  inheritance,  and  passes  with  it.     /&. 

A  right  to  the  use  of  water  below  cer- 
tain granted  premises,  in  accordance  with  an 
appropriation  previously  made,  is  not  an  en- 
cumbrance within  the  meaning  of  a  cove- 
nant against  encumbrances,  but  a  parcel  of 
smoh  lower  estate.     /&. 

A  prior  appropriator,  who  removes  his  dam 
lower  down  the  stream,  is  not  liable  to  an- 
other and  subsequent  appropriator,  provided 
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no  larger  appropriation  of  the  stream  is  made 
than  existed  before,     lb. 

If  water  has  been  used  for  more  than  forty 
years  for  the  purpose  of  driving  a  mill,  the 
owner  of  land  bordering  on  the  stream  has 
no  right  to  divert  the  water  so  as  to  impede 
the  operation  of  the  milL  Cook  v.  Hull,  16 
D.  208. 

In  an  action  for  the  diversion  of  water  from 
the  plaintiff 's  mill,  it  is  no  defense  that  the 
mill  stands  within  the  ebb  and  flow  of  the 
tide,  and  is  therefore  a  publio  nuisance. 
Simpson  v.  Seavey,  22  D.  228. 

Where  a  stream  of  water  flows  around  an 
island,  one  branch  being  very  much  larger 
than  the  other,  the  owner  of  a  mill  on  the 
smaller  branch  cannot  place  obstructions  at 
the  head  of  the  island  so  as  to  cause  one 
hall  of  the  stream  to  pass  on  his  side. 
Croober  v.  Bragg,  25  D.  555. 

Maintenance  of  a  dam  and  uninterrupted 
use  of  the  water  in  a  stream  for  twenty 
years  furnish  conclusive  evidenoe  of  a  right 
to  continue  the  dam  and  the  use  of  the 
water,  to  the  same  extent  that  it  was  used 
during  that  period;  but  the  existence  of  a 
portion  of  a  dam  for  that  length  of  time  fur- 
nishes no  evidence  of  a  right  to  use  all  the 
water  at  that  point.  Odiorne  v.  Ltt/brd,  32 
D.  387. 

A  person  having  a  right  to  use  a  certain 
quantity  of  water  in  a  stream  for  mill  pur- 
poses may  change  the  mode  and  place  of 
using  it,  provided  the  quantity  used  is  not 
increased  and  the  change  does  not  prejudice 
the  rights  of  others;  hence  a  mill -owner  may 
raise  nis  gates  at  a  dam  where  he  has  ac- 
quired a  right  to  use  a  certain  quantity  ol 
water,  and  allow  it  to  pass  through,  in  or* 
der  that  he  may  use  it  at  points  further 
down  the  stream.  Wlattier  v.  Coc/ieco  Mfj. 
Co.,  32  D.  382. 

Such  owner  may  draw  a  larger  quantity 
through  such  gates  than  he  was  accustomed 
to  use,  if  the  surplus  was  provided  by  him 
by  means  of  a  reservoir  higher  up  the  stream. 


% 


A  mill -owner  may  recover  damages  for  ol>- 
struction  of  the  stream  through  the  erection 
below  of  a  bridge  by  a  railroad  corporation, 
whereby  the  water  is  prevented  from  pass- 
ing off  from  his  mill  as  freely  as  before. 
Blood  v.  Nashua  A  L.  R.  R.  Corp.,  61  D.  444. 

A  mill-owner  cannot  recover  for  injuries 
sustained  by  being  impeded  and  put  to  in- 
creased expense  m  getting  logs  to  his  mill, 
through  the  erection  below  of  a  bridge  by  a 
railroad  corporation,  whether  the  stream  l>e 
or  be  not  navigable  for  rafts  and  boats,     lb. 

Every  mill-owner  has  a  right  to  the  use  of 
water  above  and  below  his  mill,  to  float  logs 
to  it,  to  float  rafts  and  lumber  to  market, 
and  to  float  away  waste  stuff  from  his  mill, 
etc.,  so  far  as  such  use  is  reasonable  and  con- 
formable to  the  usages  and  wants  of  the 
community.     Dwimi  v.  Vea&e,  69  D.  94. 
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The  owner  of  land  over  which  a  natural 
stream  flows  has  a  right  to  reasonable  use  of 
water  for  mills  or  other  purposes,  and  is  not 
liable  for  obstructing  or  using  the  water  for 
his  mill,  if  his  dam  is  only  of  such  magni- 
tude as  is  adapted  to  the  sise  and  capacity  of 
the  stream  and  to  the  quantity  of  water 
usually  flowing  therein,  and  his  manner  of 
using  the  water  is  not  unusual  or  unreason- 
able, according  to  the  general  custom  of  the 
country  in  cases  of  dams  upon  similar 
streams.  City  of  SprmgfUd  v.  Harris  81 D. 
71ft. 

The  owner  of  a  mill  whose  dam  and  ma- 
chinery are  suited  to  the  sise  and  capacity  of 
the  stream  has  a  right  to  the  reasonable  use 
of  the  water  to  propel  his  machinery;  but  he 
must  detain  it  no  longer  than  is  necessary 
for  its  profitable  enjoyment,  and  he  must  re- 
turn it  to  its  natural  channel  before  it  passes 
upon  the  land  of  the  proprietor  below.  Pool 
v.  Lewis,  5  R.  526. 

What  is  a  reasonable  detention  is  a  ques- 
tion for  the  jury,  in  riew  of  all  the  facts  in 
the  case,  taking  into  account  the  nature 
and  use  of  the  machinery,  and  the  use  of  the 
water  necessary  to  its  profitable  enjoyment 
If  the  owner  detains  the  water  no  longer 
than  is  necessary  for  its  profitable  use,  he  is 
not  liable  in  damages  to  the  proprietor  be- 
low,   lb. 

The  plaintiff  had  erected  and  for  nineteen 
years  maintained  and  operated  expensive 
mills  on  the  bank  of  a  mer,  the  power  be- 
ins  furnished  by  a  dam  at  the  same  time 
built  across  the  river  by  him.  The  supply 
of  water  was  at  some  seasons  insufficient  to 
drive  the  mills.  The  defendant  city  then 
erected  water-works  for  its  municipal  pur- 
poses, and  supplied  them  from  this  pond,  by 
oireet  draught  through  pipes,  and  by  perco- 
lation into  adjacent  wells,  without  condem- 
nation or  compensation.  Held,  that  the  city 
should  be  enjoined.  Cily  of  Emporia  v. 
Boden,  37  R.  Sfo. 

8.  Liability  tor  flowing  lands. #— The 
limits  of  the  privilege  of  maintaining  a  pond 
appurtenant  to  a  mill,  overflowing  another's 
land,  by  a  purchaser  of  such  mill,  are  the 
height  at  which  the  water  was  kept  at  the 
time  of  the  purchase,  and  the  object  to  which 
it  was  then  applied.  Taylor  v.  Hampton^  17 
D.  710. 

The  right  to  maintain  a  mill  pond  over- 
flowing another's  land,  for  the  purpose  of 
supplying  a  mill,  will  be  extinguished  by 
the  act  of  a  purchaser  who  himself  erects 
another  mill,  on  a  different  spot,  and  diverts 
the  water  thereto,  so  that  the  old  mill  can- 
not be  used  as  it  formerly  was  while  the 
new  one  is  in  operation;  and  such  right  will 
not  be  revived  by  the  destruction  of  the  new 
mill,  and  the  restoration  of  the  water  to  the 
former  channel.     lb. 

•  Flowing  lands  above  or  below  by  dams,  dV 
tuition  of  water,  etc.,  see  note,  57  D.  68&-69a, 


An  act  relieving  mill-owners  from 
a  fish-way  does  not  confer  upon  them  say 
right  to  overflow  the  lands  of  others.    Ha- 
(home  v.  Stmton,  28  D.  167. 

Every  flowing  back  or  throwing  water 
upon  the  land  of  another  is  such  an  act  aa 
entitles  the  individual  injured  to  his  action; 
and  although  the  act  of  the  one  person  rosy 
be  in  itself  lawful,  yet,  if  in  its  consequence* 
it  necessarily  damages  the  property  of  an- 
other, the  party  occasioning  the  damage  ia 
liable  to  make  reparation  commensurate  to 
the  injury  he  has  caused.  StotU  v.  McAd- 
am*,  33  D.  441. 

One  who  first  occupies  a  site  and  con- 
structs a  mill  and  dam  upon  a  stream  doei 
not  thereby  acquire  any  right  whatever  to 
overflow  the  land  of  his  neighbor,  whether 
his  neighbor  has  a  mill  or  not.    lb, 

A  riparian  owner  is  protected  against 
flowing  back  of  water  upon  his  land  and 
mills  by  the  acts  of  another,  by  the  common 
law.     Heath  r.  Williams,  43  D.  265. 

A  riparian  owner  may  enter  upon  adjoining 
land  to  remove  an  obstruction  in  a  stream, 
whereby  the  water  is  flowed  back  upon  his 
land  to  the  injury  of  his  mill,  if  he  cannot 
otherwise  obtain  relief,    lb. 

Erecting  a  dam  upon  a  stream,  below  « 
point  where  plaintiff  maintains  a  mill,  in  sues 
a  manner  as  to  throw  the  water  back  upon 
plaintiff's  land  and  obstruct  the  use  of  hit 
mill,  is  an  injury  for  which  he  is  entitled  to 
demand  redress.  In  such  a  case,  the  law  will 
presume  damage.  Cowles  v.  Kidder,  67  D.  287. 

One  being  sole  seised  of  a  mill  and  priv- 
ileges and  dam  cannot,  by  means  of  such 
dam,  flow  lands  above  him  owned  by  him- 
self and  another  in  common,  nor  can  be 
convey  to  his  grantee  the  right  to  do  sa 
Hvtchinton  v.  Chase,  63  D.  645. 

4.  Kill  privilege*.  —  A  mill  privilegs 
means,  in  this  oountry,  the  land  and  water 
used  with  the  mill,  and  on  whieh  it  and  iti 
appendages  stand.      Moore  v.  Fletcher,  33  D. 

Omission  to  use  a  portion  of  a  mill-yard 
for  a  single  year  does  not  prevent  its  being 
considered  a  part  of  the  mill  privilege  by  ap- 
propriation and  long  use;  nor  can  the  extent 
of  such  privilege  be  curtailed  by  proof  that 
the  mill  oould  well  be  used  by  the  occupa- 
tion of  less  land  than  was  in  fact  need.    /&. 

5.  Relative  righto  of  upper  and 
lower  mill-owners.  —  1.  In  general — Pw 
occupancy.  — The  owner  of  a  saw-mil]  u[*oa 
a  stream  has  no  right  to  suffer  eawduat  «■ 
other  refuse  from  the  mill  to  fall  into  t!»- 
stream,  to  the  injury  of  a  lower  proprietor, 
although  there  is  no  other  way  of  disposing 
thereof  without  rendering  the  mill  useless 
and  it  ia  the  custom  so  to  dispose  thereof, 
nnless  it  also  appears  that  the  mill  eonld  art 
have  been  constructed  so  aa  to  avoid  th*  •*• 
cessity.  Bed  River  Matter  Mills  ▼.  sf  tipfe. 
44  R.  104, 


Where  two  mill  •  owners  on  the  same 
stream,  one  below  the  other,  hare  a  mutual 
interest  in  the  dam  propelling  both  mills, 
they  are,  in  the  absence  of  contract,  under 
a  mutual  duty  to  maintain  it,  and  liable  to 
contribute  thereto  in  proportion  to  their 
respective  interests,  and  the  lower  owner  is 
not  entitled  to  damages  for  the  upper  own- 
er's unnecessary  delay  in  repairing  the  dam. 
Webb  v.  Laird,  59  R.  699. 

Prior  occupancy  of  water  of  a  stream  by 
an  owner  of  land  through  which  it  flows,  as 
by  erecting  a  mill  thereon,  does  not  give 
the  proprietor  a  right  to  prevent  a  land- 
owner  above  on  the  same  stream  from  using 
the  water  in  a  prudent  way  without  wanton 
waste  as  it  flows  down  its  natural  channel, 
even  though  he  be  somewhat  damnified 
thereby,  if  such  prior  occupancy  has  not 
continued  for  fifteen  years.  Martin  v.  Big* 
law,  16  D.  696;  Hoy  ▼.  Sterrett,  27  D.  813; 
Thurber  v.  Martin,  61  D.  468. 

A  riparian  proprietor  who  first  erects  his 
dam  for  reasonable  mill  purposes  has  a  right 
to  maintain  it  as  against  proprietors  above 
and  beloWg  although  by  so  doing  the  proprie- 
tor above  is  prevented  from  placing  a  dam 
and  mill  on  his  land.  In  such  case,  prior 
occupancy  gives  a  prior  right  to  such  use. 
Cory  v.  Daniels,  41  D.  632. 

A  riparian  proprietor  who  erects  a  dam 
and  mul  for  the  purpose  of  using  the  sur- 
plus water  discharged  from  the  mill  of  an- 
other proprietor  first  located  is,  as  to  such 
surplus,  the  first  appropriate*,  and  will  be 
protected  in  the  prior  use  thereof  against  the 
acts  of  the  proprietor  who  first  erected  his 
mill,    lb 

2.  Diversion  of  stream,  —  A  riparian  pro- 
prietor diverting  the  whole  stream  for 
milling  purposes  u  liable  in  damages  to  one 
owning  a  mill  below  him  on  the  same  stream, 
where  the  water  in  the  stream  is  not  suffi- 
cient for  the  use  of  both.  Evans  v,  Merri- 
weather,  38  D.  106. 

An  action  will  not  lie  for  diverting  the 
water  of  a  river  from  its  usual  course  by 
erecting  a  dam  for  mills  above  the  mills  of 
smother,  if  sufficient  water  be  left  to  work 
the  lower  mills,  though  in  consequence  of 
such  erection  it  be  necessary  to  run  the 
mill-dam  of  the  lower  mills  farther  into  the 
stream,  and  the  difficulty  of  getting  logs  to 
the  lower  mills  be  increased  so  much  as  to 
require  additional  labor.  Palmer  v.  Mulli- 
gan, 2  D.  270. 

A  riparian  owner  who  is  entitled  only  to 
a  waste-water  privilege  from  a  mill  above  him 
cannot  complain  of  a  diversion  by  an  owner 
farther  up  the  stream,  so  long  as  his  waste- 
water privilege  is  not  impaired,  and  the 
fact  that  his  right  is  thus  limited  m&y  be 
shown  in  defense  to  an  action  for  the  diver- 
sion.    Olney  v.  Fenner,  57  D.  711. 

A  part  owner  of  a  mill  conveying  to  a  co- 
owner  is  estopped  to  complain  of  diversion 
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of  water  to  such  mill  existing  at  the  time, 
in  an  action  against  subsequent  owners, 
where  he  conveys  his  moiety  "  with  all  the 
privileges  and  appurtenances,"  etc,  and 
afterwards  buys  a  mill  lower  down,  which  is 
injured  by  such  diversion,     lb. 

The  upper  of  two  neighboring  mill-owners 
on  the  same  stream  may  divert  the  water 
on  his  own  land  by  an  artificial  channel, 
provided  he  restores  it  to  the  natural  chan- 
nel with  reasonable  care  and  prudence,  and 
without  appreciable  injury  to  the  lower 
owner,  and  may  store  or  pond  the  water  so 
long  as  is  reasonably  necessary,  but  may 
not  discharge  sawdust  and  refuse  into  the 
stream,  except  as  is  indispensable  to  his 
beneficial  use  of  the  water,  and  may  be 
restrained  by  injunction.  Canjteld  v.  An- 
drew, 41  B.  828. 

8.  Detention  of  water.  —  One  who  erects  a 
mill  and  dam  upon  a  stream  does  not,  by  the 
mere  priority  of  occupation,  unaccompanied 
with  a  length  of  time  sufficient  to  presume 
a  grant,  acquire  such  an  exclusive  right  in 
the  stream  as  would  give  an  action  against 
a  person  who  erected  a  mill  and  dam  above 
the  first  mill,  which  was  rendered  thereby 
less  profitable  by  reason  of  the  detention  of 
the  water  by  the  second  mill-owner.  Piatt 
v.  Johnson,  8  D.  233. 

A  riparian  owner  has  not  an  unlimited 
right  to  the  use  of  water  so  as  to  stop  the 
natural  flow  of  the  stream  to  the  injury  of 
the  owner  below.  He  may  have  a  reason- 
able use  of  the  water  for  mills  situated  on 
the  stream,  but  not  so  as  to  render  useless 
the  mills  of  the  owner  below.  And  if  the 
former  shuts  down  his  sate  and  detains  the 
water  for  an  unreasonable  time,  or  lets  out 
such  unusual  quantities  as  to  prevent  the 
owner  of  the  mill  below  from  using  it,  or 
deprives  him  of  a  reasonable  and  fair  parti- 
cipation in  the  benefits  of  the  stream,  he 
will  be  answerable  to*  the  party  injured,  to 
the  extent  of  the  loss  he  has  thereby  sus- 
tained. MerrUt  w.  Brinkerhof,  8  D.  404? 
Chandler  v.  Howtand,  66  D.  487. 

In  an  action  bv  an  owner  of  a  mill  on  a 
stream  against  the  owner  of  a  mill  above, 
built  after  the  former,  for  disturbing  flow  of 
the  water,  it  is  not  error  to  instruct  the 
jury  that  defendant  is  not  responsible  in 
damages  for  the  proper  exercise  of  a  mill 
privilege  above;  that  he  is  responsible  for 
the  unreasonable  use  or  unreasonable  deten- 
tion of  the  water;  and  that  he  must  permit 
it  to  run  to  plaintiff's  mill  as  he  was  accus- 
tomed to  have  it  under  the  natural  flow, 
"subject  to  those  slight  and  substantially 
immaterial  obstructions  and  retardations 
which  necessarily  result  from  exercising 
the  right  of  a  mill  privilege  above."  Chan- 
dler v.  Howland,  66  D.  487. 

4.  8etthg  back  water  upon  mill  above,  — 
Where  a  person  erects  a  mill  in  snob  a 
position  that  its  operation  is  obstructed  bj 
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defendants'  ancestor,  under  whom  the  de> 
fondants  claimed,  was  present  wbea  one 
of  the  plaintiffs  purchased  the  premises,  and 
that  he  did  not  claim  that  he  owned  the 
land,  but  said  that  he  had  come  to  buy  it, 
lb. 

A  joint  action  only  can  be  maintained  in 
such  a  case,  where  the  plaintiffs  were  in 
partnership  prior  to  and  at  the  time  when 
the  dam  was  built     lb. 

An  action  can  be  maintained  to  recover 
damages  for  such  injury,  where  the  plain- 
tiffs consented  to  the  building  of  the  daui, 
but  the  consent  was  given  on  the  oondkion 
that  the  work  should  be  so  done  as  not  to 
injure  the  plaintiffs,  and  the  work  was  so 
imperfectly  done  that  the  current  of  the 
stream  was  impeded,  and  the  water  did  not 
flow  of£  but  set  back  on  the  plaintiffs' 
wheels.  lb. 

An  estoppel  is  constituted  by  defendants' 
omission  to  assert  title,  where,  in  such  an 
action,  it  was  shown  that  the  defendants  and 
their  ancestor  bad  omitted  to  assert  title 
to  the  premises  in  question,  although  know- 
ing the  premises  to  l>elong  to  them,  and  that 
the  plaintiffs  had  purchased  the  premises  and 
were  making  valuable  permanent  improve- 
ments thereon  in  the  belief  that  they  owned 
them.     lb, 

A  dam  was  constructed  on  a  stream  in  s 
manner  in  no  wise  injurious  or  prejudicial, 
at  the  time  of  its  erection,  to  a  mill-owner 
above;  but  by  reason  of  the  unusual  and 
unprecedented  inflow  of  waters  from  the 
working  of  mines  located  on  the  stream, 
above  the  mill,  the  obstruction  became  so 
great  as  to  prevent  the  regular  and 
efficient  operation  of  the  mill.  Held,  that 
the  owner  of  the  dam  was  not  responsible 
for  the  injury  thus  occasioned,  and  that  an 
injunction  would  not  lie  compelling  him  to 
lower  the  dam.  Proctor  v.  Jettairu/*,  3 
R.240. 

6.  Sales  and  transfers  of  mill  prop- 
erty. —  If  a  stream  of  water  be  owned  by 
two  persons  whose  lands  are  on  opposite 
sides,  and  they  agree  to  erect  mills  on  the 
land  of  one,  and  turn  the  whole  stream  to 
the  mills,  it  will  be  an  appropriation  of  the 
water  to  the  mills;  and. whether  held  jointly 
or  in  common,  a  release  of  the  interest  of 
one  tenant  in  the  milk  will  carry  with  it  his 
right  to  the  water.  Wetmort  v.  White*  2  D. 
323. 

By  a  sale  of  mills,  the  water  of  the  race- 
way will  pass  as  an  incident  of  the  prop- 
erty,    lb. 

The  conveyance  of  a  mill  and  mill-tract, 
with  their  appurtenances,  passes  all  the  right 
which  the  grantor  has  in  the  water  used  and 
necessary  for  the  mill.  ^  A  subsequent  con- 
veyance by  him  of  an  adjoining  tract  through 
which  the  water  flows  cannot  impair  any  of 
the  rights  of  the  grantor  under  the  prior 
deed.    8trkkhr  v.  Todd,  13  D.  64ft. 


the  back-water  from  a  dam  previously 
erected  by  another,  lower  down  upon  the 
same  stream,  he  cannot  complain  of  such 
dam  as  a  nuisance.  Van  Bergen  v.  Van 
Bergen,  8  D.  511. 

The  owner  of  a  mill  site  on  which  a 
mill  formerly  stood4,  but  on  which  no  mill 
is  actually  standing,  is  entitled  to  an  ac- 
tion against  one  who,  by  erecting  a  dam 
below,  renders  the  site  useless  for  the  pur- 
pose of  erecting  a  mill,  unless  the  owner 
had  abandoned  the  site  with  the  intention 
to  leave  it  unoccupied.  Hatch  v.  Dtmyht, 
9  D.  145. 

The  right  of  action  by  a  mortgagee  of 
the  premises  accrues  when  he  takes  actual 
possession;  and  the  measure  of  damages  is 
the  interest  upon  the  value  of  the  site,  if 
unobstructed,  from  the  time  the  right  of 
action  accrued,     lb. 

The  owner  of  a  mill  privilege  has  no 
right  to  raise  the  head  of  water  so  high  as 
to  injure  the  operations  of  an  older  mill  above 
his  mill  site  or  dam,  or  to  obstruct  the  pub- 
lic use  of  the  stream  as  one  navigable  for 
boats,  rafts,  or  lumber.  Dwincl  v.  Keoste, 
69D.  94. 

If  a  mill-owner  below  obstructs  flow  of 
waters  of  stream  over  their  accustomed  bed, 
thereby  destroying  their  former  use  by  the 
owner  of  an  older  mill  above  for  the  pur- 
poses of  boating  or  floating  rafts  or  logs, 
sod  turns  the  water  into  a  new  channel,  the 
latter  has  a  right  to  use  the  water  in  its 
new  channel;  and  if  that  becomes  ob- 
structed, he  has  the  right  to  effect  a  suit- 
able passage-way  over  the  former  channel, 
but  to  cause  no  unnecessary  damage  in 
doing  so.    lb. 

Mill-owners  are  entitled  to  recover  dam- 
ages for  injury  caused  bv  erection  of  a  dam 
below  by  riparian  proprietors,  setting  back 
water  upon  the  wheels  of  the  mills,  where 
such  mill-owners  were  at  the  time  in  the 
actual  use  and  occupation  of  the  premises 
upon  which  the  mills  were  located,  and 
they  and  those  under  whom  they  claimed 
had  been  in  possession  thereof  a  number  of 

Ssars  prior  to  the  erection  of  the  dam. 
rovm  v.  Bowen,  86  D.  406. 

An  allegation  that  plaintiffs  are  joint 
owners  of  mills  must  be  proved  in  such  an 
action,    lb. 

Possession  of  the  premises  by  plaintiffs 
will  be  presumed  to  be  lawfu(  entitling 
them  to  recover  damages  for  an  injury  sus- 
tained by  them  from  setting  back  water  by 
means  of  a  dam  erected  below  by  the  de- 
fendants, where  both  parties  asserted  title 
at  the  time  to  the  premises,  but  the  defend- 
ants occupied  the  premises  adjoining,  and 
never  previously  made  claim  to  the  premises 
occupied  by  the  plaintiffs.     lb. 

Evidence,  although  loose,  is  sufficient  on 
which  to  rest  an  estoppel,  where  the  plain- 
tiffs  in    soch  an    action   showed  that  the 
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for  lades  to  Hates  In 

Where  one  being  the  owner  of  a  mill  and 
dam,  and  also  of  land  above  flowed  by  such 
dam,  aella  the  mill,  with  all  its  privileges  and 
appurtenances,  he  cannot  afterward  compel 
the  grantee  to  remunerate  him  for  the  injury 
caused  by  each  flowing.  Hathom  v.  SUnson, 
25  D.  228. 

Such  grantee  would  hare  the  right  to  con- 
tinue such  dam  so  as  to  raise  the  same  head 
of  water  as  the  grantor  had  been  accustomed 
to  raise  before  trie  grant,     lb. 

Bight  to  land  covered  by  water-power 
passes  by  conveyance  of  a  mill  with  its  ap- 
purtenances.   Swarla  v.  Swart*,  45  D.  697. 

Where  the  owner  of  land  through  which 
a  creek  rune  has  diverted  the  water  by 
means  of  a  dam,  so  as  to  carry  it  to  his  mill, 
and  afterwards  sells  part  of  the  land  below 
the  point  of  diversion,  he  is  entitled  to  the 
exclusive  use  of  the  water,  and  may  repair 
his  dam  so  as  to  allow  none  of  it  to  escape, 
although  at  the  time  of  the  sale,  the  dam 
being  old  and  defective,  a  small  part  of  the 
water  leaked  through.  Frey  v.  iVitman,  49 
D.  484. 

Abandonment  of  a  mill  privilege  or  right 
of  way  it  not  oreated  by  mere  non-user  for 
less  than  twenty  years;  nor  will  the  sale  of 
a  mill  privilege  for  its  value,  or  an  offer  to 
sell,  be  regarded  as  an  abandonment.  PtiU- 
bttry  v.  Moore,  69  D.  91. 

Where  one  conveys  to  another  by  deed 
lands  on  both  sides  of  a  mill-race,  in  two 
separate  parcels,  describing  each  by  metes 
and  bounds,  separately,  and  bounding  on  the 
"  edge  "  or  "  fines  M  of  the  race,  no  part  of 
the  bed  of  the  race  passes  by  the  grant  Car- 
ter v.  CJxmveakc  etc  B.  R.  Co.,  63  R.  116. 

Where  the  owner  of  an  estate  conveys  a 
part,  upon  which  is  a  mill,  with  a  dam, 
''and  all  the  water  rights  and  privileges 
thereunto  belonging  and  appertaining,"  sub- 
sequent purchasers  of  the  servient  estate 
take  it  subject  to  the  right  of  the  holders  of 
the  mill  property  to  maintain  suoh  a  dam  as 
will  raise  the  water  to  the  ordinary  height 
before  the  grant,  and  where  that  height  was 
obtained  by  the  use  of  flush-boards,  they 
nay  maintain  a  permanent  dam  of  the  same 
height.    LammoU  v.  Ewere,  55  R.  746. 

The  defendant  deeded  to  plaintiff  with  a 
covenant  of  quiet  enjoyment,  a  tract  of  land, 
including  a  mill,  with  a  dam  and  pond  for 
supplying   the  water,   "with  the   appurte- 
nances."   When  the  deed  was  given,  there 
were  flush-boards  on  the  top  of  the  dam,  the 
use  of  which  caused  the  pond  to  overflow 
the  land  of  F.,  who  owned  the  adjoining 
premises  above  on  the  stream.    This  over- 
flow was  not  known  to  the  plaintiff  at  the 
time  of  purchase;  F.  recovered  against  the 
plaintiff    for    overflowing    his    land,    and 
the  plaintiff  was  compelled  to  reduce  the 
height  of    his  dam.     Held,  that  an  action 
would  lie  for  breach  of  the  covenant.  Adams 
v.  Conover,  41  R.  381. 
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MINES  AND  BONING. 

[Includes  the  acquisition  of  title  to  mineral 
lauds,  and  mining  rights  therein;  conflicting 
rights  of  miners  as  between  themselves,  and  as 
towards  third  persons;  leases  and  contracts  rela- 
tive to  mlues;  and  mining  partnerships.] 

1.  Title  to  mining  lands.* —  Mines 
are  part  of  the  freehold,  and  prima  facie  the 
owner  of  the  freehold  has  a  right  to  the 
mines  and  the  minerals  underneath;  but  this 
is  only  a  presumption  of  law,  that  may  be 
rebutted  by  showing  a  distinct  title  to  the 
surface  in  one,  and  to  that  which  is  under* 
neath  in  another.  Riddle  v.  Brown,  56  D. 
202;  Caldwell  v.  Copland,  78  D.  436. 

The  owner  of  a  mining  claim  has  in  practi* 
cal  effect  a  good  vested  title  to  the  property, 
and  is  to  be  treated  as  having  such  title 
until  it  is  divested  by  the  exercise  of  the 
higher  right  of  the  superior  proprietor.  So 
long  as  the  real  owner  permits  him,  as  a 
favored  and  licensed  possessor,  to  occupy 
the  premises  and  extract  the  minerals,  he 
has  the  right  to  rely  upon  the  title  of  the 
superior  under  whom  he  holds.  And  his 
right  to  protect  the  property  for  the  time 
being  is  as  full  and  perfect  as  if  he  was  the 
tenant  of  the  superior  proprietor  for  years  or 
for  life.  Merced  Mining  Co*  v.  Fremont,  68 
D.  262. 

Possession  of  the  surface  of  land  for  more 
than  twenty-one  years  does  not  carry  with 
it  the  possession  of  minerals  below  it,  where 
the  title  to  the  latter  had  been  severed  from 
that  of  the  surface  by  deed.  Caldwell  v. 
Copland,  78  D.  486. 

Title  to  mines  or  minerals,  distinct  from 
title  to  surface  of  land,  may  be  shown  by 
documentary  evidence,  or  in  the  absence 
thereof,  or  in  opposition  thereto,  by  proof  of 
possession  and  acts  of  ownership  under  the 
statute  of  limitations,     lb. 

Owner  of  surface  of  land  seeking  to  estab- 
lish title  to  a  mine,  by  adverse  possession 
under  the  statute,  in  opposition  to  a  deed, 
must  prove  possession  of  the  mine  as  such, 
independently  of  his  possession  of  the  sur- 
face,   lb. 

On  the  separation  of  Mexico  from  Spain, 
mines  of  gold  and  silver,  which  until  then 
had  been  vested  in  the  Spanish  crown,  passed 
to  and  vested  in  the  Mexican  nation.  Moon 
v.  Smaw,  79  D.  123. 

At  the  cession  of  California  to  the  United 
States,  minerals  existing  in  land,  which  had 
not  been  discovered,  constituted  property  of 
the  Mexican  nation,  and  hence  passed  by  the 
cession  with  all  its  other  property  within  the 
limits  of  California  to  the  United  States,  fh 

Minerals  of  gold  and  silver,  which  passed 
by  cession  of  California  to  the  United  States, 
were  not  held  by  the  United  States  in 
trust  for   the    future    state,   nor   did    the 

♦See  monographic  note  on  mining  rights  upon 
the  public  laua*.  63  I).  91-110.  See  also  note,  91 
D.  694,  6D5. 
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niahing  them  to  a  lien.  William*  t.  CJAap- 
maii,  65  D.  669. 

Material-men  need  not  also  be  contractors 
or  subcontractors,  in  order  to  have  a  lien 
upon  a  building,  for  materials  furnished  for 
its  erection  or  repair,  under  the  Connecticut 
statutes.  An  earlier  statute,  confining  the 
lien  to  contractors  and  subcontractors,  is  su- 
perseded by  later  statutes  extending  the  lien 
to  material-men.  Chopin  v.  Persee  etc  Paper 
Work,  79  D.  263. 

7.  Necessity  of  contract  with  owner. 
—  The  mechanic's  lien  act  gives  no  lien  un- 
lets the  materials  be  furnished  or  labor  done 
under  contract  or  agreement.  Roger*  v. 
PhUUpe,  47  D.  727. 

A  mechanic  cannot  enforce  his  lien  under 
a  contract  made  with  one  having  no  title  or 
interest  in  the  land,  or  with  one  having  mere 
possession,  but  no  right  to  or  in  the  realty. 
Monroe  v.  West,  79  D.  624;  Chdbreatk  v. 
Davidson,  99  D.  233. 

A  lien  cannot  be  based  upon  a  contract 
with  a  married  woman  to  erect  a  house,  as 
marriage  suspends  or  merges  the  legal  exist- 
ence of  a  woman,  and  during  coverture  she 
must  perform  everything  under  the  wing 
and  protection  of  her  husband,  and  is  wholly 
incapable  of  making  a  contract  or  agree- 
ment    Rogers  v.  Phillip*  47  D.  727. 

A  material-man  cannot  enforce  a  lien 
against  a  building  if  the  materials  were  not 
furnished  upon  the  credit  of  the  building, 
but  upon  that  of  the  contractor;  and  even  if 
furnished  upon  the  credit  of  the  building,  if 
the  contract  was  unfairly  made  for  an  exor- 
bitant price,  the  material-man  oould  only 
recover,  as  against  the  building,  what  the 
materials  were  fairly  worth.  Odd  Fellow* 
Hall  v.  Matteer,  64  D.  675. 

A  mechanic  or  material- man  may  enforce 
his  lien  against  property  for  work  done  or 
material  furnished  under  a  contract  with  one 
who  holds  a  bond  for  a  deed  to  real  estate. 
The  subsequent  procurement  of  the  full  legal 
title  will  not  affect  the  lien;  in  fact,  when 
materials  furnished  have  improved  property, 
after  such  title  is  acquired  there  is  all  the 
stronger  reason  to  uphold  the  lien.  Monroe 
v.  West,  79  D.  624. 

Mechanics  and  material-men  are  bound  to 
ascertain  whether  the  party  with  whom  the 
contract  is  made  is  a  minor  or  person  other- 
wise incapacitated,  for  if  the  contract  is  with 
such  a  person  it  is  not  binding,  and  the  lien 
of  the  contractor  will  fail.  MeOarty  v.  Car- 
ter, 95  D.  572. 

A  contract  for  the  erection  of  a  building 
upon  premises  by  one  who  is  not  owner 
thereof  and  who  is  unauthorized  to  so  con- 
tract, is  not  ratified  so  as  to  allow  a  claim  of 
lien  against  the  premises,  by  mechanics  and 
material-men,  by  the  fact  that  the  owner, 
after  the  completion  of  the  house,  received 
the  rents  and  profits  therefrom,    lb. 

Where  a  building  is  erected  on  a  wife's 


land  at  the  sole  request  of  her  husband,  s 
mechanic's  lien  will  not  attach  to  the  wife  • 
estate  in  the  land,  although  she  knew  of  and 
did  not  object  to  the  erection  while  it  wsi 
in  progress.  Plannery  v.  Rohrmayer,  33  R. 
36. 

A  contract,  to  afford  a  foundation  for  s 
mechanic's  lien,  need  not  be  in  writing,  the 
statute  not  requiring  it.  NeiUon  v.  Iowa 
Eastern  R.  R.  Co.,  33  R.  124. 

8.  and  performance  thereof.  — 

A  contract  to  furnish  materials  and  perform 
work  in  the  construction  of  a  building  is  an 
entirety,  and  no  part  of  the  work  is  regarded 
as  being  done,  or  material  as  being  furnished, 
until  the  whole  contract  is  complete.  Der- 
rickeon  v.  Edward*,  80  D.  220. 

9.  Effect  of  deviation  from  contract 
—  A  builder's  lien  is  not  waived  by  the  fact 
that  the  original  oontraot  has  been  changed 
in  small  particulars  by  mutual  consent,  and 
the  time  for  completing  it  extended.  Mon- 
tandon  v.  Deae,  48  D.  84. 

The  giving  of  notes  and  extension  of  time 
of  payment  on  the  settlement  of  a  building 
oontraot  will  not  avoid  the  builder's  lien, 
unless  such  was  the  clear  intention  of  the 
parties.    lb. 

10. or  abandonment  of  work.  — 

A  mechanic's  lien  is  not  affected  by  inter- 
ruption of  work  for  a  short  period,  and  its 
subsequent  resumption  without  a  change  of 
its  original  character.  The  interruption  and 
subsequent  resumption  do  not  constitute  a 
new  commencement.  Cordon  v.  Torrey,  82 
D.  273. 

11.  Bights  of  subcontractors The 

California  mechanic's  lien  law  gives  sub- 
contractors a  lien  only  after  notice  to  the 
owner  of  the  building,  whereas  master-build- 
ers and  mechanics  contracting  directly  with 
the  owner  have  sn  actual  lien  until  the  ex- 
piration of  sixty  days  after  the  completion 
of  the  work.    Cahoon  v.  Levy,  65  D.  G15. 

A  subcontractor's  lien  is  subordinate  te 
garnishment  of  the  owner  in  an  attachment 
suit  against  the  original  contractor,  under 
the  mechanic's  lien  law  of  California,  where 
the  notice  of  garnishment  is  served  before 
service  of  notice  of  the  subcontractor's  lien. 
lb. 

12.  and  laborers.*  —  A  workman 

under  s  contractor  restrained  from  filing  bis 
claim  for  lien*  by  a  promise  of  the  owner  of 
the  property  to  pay  him,  may  hold  the  owner 
answerable  on  his  promise.  Andre  ▼.  Bod- 
man,  71  D.  628. 

A  teamster  has  s  lien  for  hauling  lumber 
used  in  the  erection  of  a  building,  under  the 
mechanic's  lien  law  of  Pennsylvania,  and  it 
is  error  to  strike  such  lien  off  the  record. 
Hill  v.  Newman,  80  D.  473. 

13.  Protection  of  prior  liana.  —  A 
prior  encumbranoer  has  the  first  lien  os 

•  Who  U  s  laborer,  see  note,  82  B.  2s*-8a7. 
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land  as  unimproved,  and  the  mechanio  has  a 
first  lien  on  the  building.  Each  should  be 
satisfied  out  of  the  fund  upon  which  he  has 
the  prior  lien,  and  if  either  fund  be  more 
than  sufficient  to  satisfy  the  prior  lien 
thereon,  and  the  other  be  insufficient  to  pay 
the  prior  lien  on  it,  then  the  latter  should  be 
satisfied  from  the  surplus  remaining  of  the 
other  fund.  The  court  should  ascertain,  by 
a  jury  or  a  master,  the  separate  ralue  of  the 
land  and  of  the  building,  and  decree  the 
payment  of  the  several  claims  in  accordance 
with  the  foregoing  rule.  North  Presbyterian 
Church  v.  Jeyne,  83  D.  261. 

A  mechanic's  lien  for  improvements  erected 
on  land,  under  a  contract  with  a  purchaser 
holding  a  bond  for  a  conveyance,  is  subordi- 
nate to  the  vendor's  lien  for  the  unpaid  pur- 
chase-money. QUletpie  v.  Bradford,  27  D. 
494;  Rees  v.  Ludington,  80  D.  741. 

A  builder's  lien  is  paramount  to  an  assign- 
ment by  the  lienor,  subsequent  to  the  com- 
pletion  of  the  building  and  the  recording  of 
the  building  contract.  Montandon  v.  Deas, 
48  D.  84. 

The  lien  of  a  material-man  originates,  as 
against  a  mortgagee  of  the  premises,  at  the 
laying  of  stock  or  the  commencement  of  the 
house,  under  a  statute  giving  a  mechanic  or 
material-man  a  lien  upon  a  building,  which 
•hall  take  precedence  of  any  other  lien 
•'which  originated  subsequent  to  the  laying 
of  stock  or  to  the  commencement  of  such 
house  or  other  building."  Farmer**  Bank 
t.  Winslow,  74  D.  740. 

To  give  a  material -man's  lien  precedence 
over  a  mortgagee '8  lien,  he  must  show  that  his 
material,  either  in  whole  or  in  part,  was  on 
the  mortgaged  premises,  or  that  he  had  com- 
menced labor  in  some  manner  upon  the 
premises  previous  to  the  record  of  the  mort- 
gage. The  sale  of  the  materials  or  work 
upon  them  before  that  time  is  not  sufficient 
lb. 

A  mortgage  upon  the  legal  estate  for  pur- 
chase-money is  entitled  to  priority  over  a 
mechanic's  lien  against  the  equitable  estate 
of  the  vendee  under  a  contract  of  sale,  al- 
though, by  agreement  between  the  vendor 
and  vendee,  a  third  person  takes  the  title  and 
gives  the  mortgage  to  one  who  advances  the 
purchase-money.  CampbelCe  Appeal,  78  D. 
375. 

The  union  of  legal  and  equitable  estate,  so 
as  to  give  a  priority  to  the  liens  on  the  latter, 
never  takes  place  against  the  intention  of 
the  parties,  where  that  intention  is  mani- 
fested,   lb. 

Where  the  vendee  under  a  contract  of  sale 
fails  to  pay  the  purchase- money,  and  the 
vendor  and  vendee  agree  that  a  third  person 
shall  take  the  title  and  give  a  mortgage  to 
one  who  advances  the  purchase-mouey,  and 
the  deed  and  mortgage  are  executed  simul- 
taneously, it  is  not  such  a  merger  or  extin- 
guishment as  will  let  in  mechanics'  claims 


against  the  equitable  estate  of  the  original 
vendee.     lb, 

a  A  mechanio  or  material-man  acquires  a 
lien  from  commencement  of  building  upon 
the  legal  or  equitable  estate  of  their  em- 
ployer in  the  premises;  but  it  is  equal  only 
to  that  of  a  judgment.  It  cannot  be  supe- 
rior to  it.     Rees  v.  Ludinyton,  80  D.  741. 

A  claimant  of  mechanic's  lien,  anterior  and 
superior  to  a  homestead  right,  may  enforce 
his  lien  without  any  reference  whatever  to 
such  homestead  right,  and  the  homestead 
claimant  cannot  be  permitted  to  exercise  a 
right  of  selection  of  the  land  which  he  regards 
as  his  homestead,  so  as  to  interfere  with  the 
enforcement  of  the  lien.  TuUle  v.  Howe,  100 
D.  205. 

14.  Expiration  of  the  lien. — Where 
mechanics'  liens  are  entered  against  equita- 
ble estate,  their  value  depends  upon  that 
estate,  and  they  survive  or  perish  with  it. 
Campbell's  Appeal,  78  D.  375. 

10.  Discharge  of  the  lien — Waiver.* 
—A  mechanic's  lien  is  not  waived  by  tak- 
ing the  notes  of  the  debtor,  nor  by  giving 
to  the  latter  a  receipt  as  in  full  for  the  de- 
mand.     Coble  v.  Gale,  41  D.  219. 

Relinquishment  of  possession  is  not  a 
waiver  of  a  mechanic's  lien  on  a  steamboat 
under  the  statute  of  Missouri  Steamboat 
Charlotte  v.  Hammond,  43  D.  536. 

Taking  a  note  does  not  relinquish  a  lien, 
where  the  note  is  payable  at  a  future  time, 
but  within  the  period  limited  for  the  dura- 
tion of  the  lien.  Steamboat  Charlotte  v. 
Hammond,  43  D.  536;  McMurray  v.  Taylor, 
77  D.  611;  Bailey  v.  Hull,  78  D.  706. 

The  lien  is  not  waived  nor  forfeited  by 
causing  an  attachment  to  be  issued  and 
levied  upon  the  property  of  the  debtor  to 
secure  the  same  demand,  as  the  remedies 
are  cumulative,  and  may  be  pursued  at  the 
same  time.  In  case,  however,  of  an  attempt 
to  pursue  them  in  separate  actions,  the  party 
might  be  put  to  his  election,  but  it  is  no  de- 
fense to  an  action  to  enforce  the  lien,  that  in 
a  previous  suit  for  the  same  debt  an  attach- 
ment was  issued  and  levied  upon  the  prop- 
erty of  the  debtor,  especially  where  such 
suit  was  dismissed,  and  nothing  realized  by 
the  attachment  Brennan  v.  JSwasey,  76  D. 
507. 

The  lien  is  discharged  by  a  sufficient  ten- 
der, and  the  mechanio  can  thereafter  only 
rely  upon  the  personal  responsibility  of  his 
employer,  who,  in  bringing  replevin  for  his 
property,  is  not  obliged,  in  order  to  keep 
his  tender  good,  to  bring  the  money  into 
court.     Moynahan  v.  Moore,  77  D.  468. 

One  having  a  mechanic's  lien  on  land  may 
fix  the  rate  of  interest  to  be  recovered  on 
the  debt  by  taking  a  note  for  the  debt  fixing 
the  rate  of  interest  Bailey  v.  Hull,  78  D. 
706. 

*  Waiver  of  mechanic's  lien,  see  note,  41  D 
231-221 
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The  question  of  the  afloat  upon  a  me- 
chanic's lien  of  payment,  by  substitution  of 
another  security  for  the  debt,  mutt  be  left 
an  open  question  in  Connecticut,  notwith- 
standing the  remarks  in  Rom  v.  Persse  and 
Brooks  Paper  Works,  89  Conn.  25&  Chopin 
t.  Perm*  etc  Paper  Work*,  79  D.  268. 

A  mechanic's  lien  on  real  property  is 
weired  by  the  lienor's  acceptance  of  a  mort- 
gage on  such  property  for  the  amount  due 
on  such  lien.  TrulUnger  v.  Kofoed,  33  R.  708. 

10.  Filing  the  notice,  or  claim.  — 
The  mere  fact  that  materials  are  furnished  or 
work  done  does  not  alone  constitute  a  lien, 
where  the  statute  provides  that  a  lien  may 
be  acquired  by  filing  a  notice  in  the  recorder  s 
office.    Qreen  v.  Green,  79  D.  428. 

A  mechanic's  lien  for  work  done  or  mate- 
rials furnished  in  construction  of  a  house  does 
not  "attach"  until  notice  of  the  intention 
to  hold  the  lien  is  filed  in  the  recorder's 
office  of  the  proper  county,  where  the  stat- 
ute provides  that  such  lien  may  be  "ac- 
quired "  by  filing  such  notioe.  The  notice, 
however,  must  oe  filed  within  sixty  days 
from  the  time  the  building  is  completed.  lb, 

17.  Requisite*  of  notice  of  lien,  or 
claim.  —  A  certificate  of  a  mechanic's  lien 
must  give  reasonable  notioe  to  purchasers 
and  creditors  of  the  existence  and  extent 
of  the  lien.     Bank  of  Charleston  v.  Curtiss, 

46  D.  325. 

The  certificate  of  a  lien  for  work  done  on 
several  buildings  under  an  entire  oontraot 
need  not  specify  the  amount  of  work  done 
and  remaining  unpaid  upon  each  building 
separately,    lb. 

The  certificate  is  sufficiently  definite,  which 
describes  the  property  affected  by  the  lien, 
as  a  house  situated  "  in  the  city  of  Philadel- 
phia, on  the  north  side  of  Lombard  Street, 
west  of  Ninth  Street,  with  piassa  and  bath- 
house attached,  adjoining  Stephen  Smith's 
lot  on  the  east " ;  and  which  describes  the 
work  done  as  plastering.    Shaw  v.  Barnes, 

47  D.  399. 

A  claim  is  not  insufficient  for  failing  to 
oontain  the  initial  letter  of  the  owners 
name,  and  where  the  claim  is  a  joint  one, 
for  omitting  to  state  whether  the  claimants 
are  partners  or  individual  joint  creditors. 
KnaWs  Appeal,  51  D.  472. 

The  name  of  the  contractor  need  be  stated 
in  the  claim  only  where  the  contract  was 
made  with  a  builder,  distinct  from  the  owner 
of  the  building.     lb. 

A  claim  whioh  designates  the  locality  of 
the  building  as  in  "Upper  Providence  town- 
ship, Montgomery  County,  Pa.,  bounded  by 
lands  of  Jacob  Landis  and  others,"  is  suffi- 
cient,    lb. 

An  itemized  aooount  annexed  to  a  mechan- 
ic's claim  is  a  part  thereof,  and  if  such  aooount 
contains  but  one  date,  it  will  be  presumed 
that  ail  the  materials  were  furnished  on  such 
date,  unless  the  contrary  appears.     lb. 


Subsequent  encumbrancers  may  object  ts 
the  deficiencies  appearing  in  mechanic'! 
olaims  filed  against  their  debtor.     lb. 

A  claim  of  a  material-man  sufficieotly 
complies  with  requirements  of  Pennsylvania 
statute  when  it  is  filed  in  due  time  for  lum- 
ber furnished  "in  and  about  the  erection 
and  construction  of  the  said  building  and 
appurtenances," describing  the  building,  and 
accompanied  with  a  bill  of  particulars  in 
which  it  was  stated  that  the  lumber  wag 
"delivered  for  the  Odd  Fellow*'  flail,  at 
Columbia,  Pa."  Odd  Fellows*  Hall  v.  Master, 
64  D.  675. 

A  claim  of  a  material-man  as  filed  may  bs 
properly  allowed  to  go  out  to  jury,  it  con- 
taining  a  bill  of  particulars,  the  oorrectnesi 
of  which  appeared  to  have  been  established 
by  the  evidence.    lb* 

Notice  of  mechanic's  lien  required  to  bo 
filed  in  the  recorder's  office  need  not  set  out 
the  items  of  the  account,  a  general  statement 
of  the  demand,  showing  its  nature  and  char- 
acter, being  sufficient  Brennan  v.  Swasey,  II 
D.  507. 

A  material-man's  lien,  under  a  contract  to 
furnish  such  materials  as  builder  may  re- 
quire, who  contemplates  building  several 
houses  on  different  lots,  for  which  separate 
aoeounts  with  each  house  are  to  be  kept, 
must  be  a  separate  and  distinct  lien  on  each 
separate  building,  with  its  appurtenances, 
to  the  amount  of  material  furnished  for  and 
used  upon  such  building;  and  a  certificate 
filed  in  such  case,  in  which  the  three  build- 
ings are  included  together,  and  a  lien 
claimed  on  them  all  for  the  gross  amount  of 
materials  furnished  for  each  and  all  of  then 
together,  is  void.  Chopin  v.  Persse  etc  Paper 
Works,  79  D.  263. 

Claiming  in  a  mechanic's  lien  more  land 
than  was  necessary  for  the  convenient  and 
beneficial  enjoyment  of  the  building  upon 
which  the  work  was  done  or  material  fur- 
nished does  not  vitiate  the  whole  claim.  The 
amount  of  land  necessary  in  such  case  is  a 
question  of  fact  to  be  settled  in  some  man- 
ner at  the  trial.  Although  a  lien  cannot  l* 
extended  beyond  the  laud  described  in  the 
lien  claim,  it  does  not  follow  that  the  claim- 
ant must  show  himself  entitled  to  a  lien  oa 
all  the  land  so  described  or  else  loee  his  en- 
tire claim.  Derrkkson  v.  Edwards,  80  D. 
220. 

Claim  of  mechanic's  lien  is  not  void  be- 
cause it  does  not  accurately  describe  the 
site  of  the  building  against  which  it  ia  filed. 
If  there  is  enough  in  the  description  of  the 
locality  and  peculiarities  of  the  building  to 
point  it  out  with  reasonable  oertainty,  this 
is  sufficient.    Kennedy  v.  House,  80  D.  594. 

Identity  of  a  building  which  is  attempted 
to  be  described  in  a  claim  for  a  mechanic's 
lien  is  to  be  left  to  the  jury,  under  a  statute 
whioh  provides  that  the  claim  filed  shall  set 
forth  "  the  locality  of  the  building,  end  the 
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riie  And  number  of  the  stories  of  the  same, 
or  such  other  matters  of  description  as  shall 
be  sufficient  to  identify  the  same. "    lb. 

Time  of  commencement  of  building,  and 
consequent  attaching  of  mechanic's  lien,  is 
not  required  to  be  specified,  by  the  New 
Jersey  statute,  either  in  the  lien  itself,  or  in 
the  record  of  the  judgment.  Gordon  v.  Tor- 
rey,  82  D.  273. 

A  mechanic's  lien,  notice,  or  claim  is  void  if 
it  does  not  describe  the  premises  upon  which 
the  lien  is  claimed,  ana  cannot  be  reformed 
in  equity.    Lindley  v.  Cross,  99  D.  610. 

If  a  tract  of  land  upon  which  a  building 
on  which  a  lien  claimed  is  situated  contains 
more  than  one  acre,  the  claimant  may  carve 
out  the  acre  upon  which  he  will  claim  his 
lien,  without  consulting  the  owner  of  the 
tract.     TutUe  v.  Howe,  100  D.  205. 

18. and  within  what  time  to  be 

filed.  —  Mechanics,  to  preserve  their  lien 
for  work  performed,  must  file  their  claim 
within  six  months  from  the  completion  of 
the  building.    Bamsey's  Appeal,  27  D.  301. 

IL  Pjtoora>nros  to  Foreclose. 

19.  Jurisdiction.  —  Equity  has  juris- 
diction to  enforce  a  builder  s  or  mechanic's 
lien.  It  is  not  necessary  that  such  jurisdic- 
tion should  be  specifically  conferred  by  the 
statute;  it  is  sufficient  that  the  statute 
creates  the  equitable  right,  and  that  such 
jurisdiction  is  not  prohibited  by  it.  Montan- 
don  v.  Deas,  48  D.  84. 

20.  Bight  to  sue.  —  One  claiming  bene- 
fit of  a  mechanic's  lien  law  must  show  that 
he  has  strictly  complied  with  all  the  prere- 

5uisites  required  by  the  statute.  Farmers* 
lank  v.  Window,  74  D.  740. 
Under  the  Virginia  code  relating  to  me- 
chanics' liens  on  buildings,  and  providing 
that  the  lien  shall  not  be  in  force  more  than 
six  months  from  the  time  when  the  money, 
or  the  last  installment  thereof,  shall  become 
payable,  unless  action  to  enforce  the  lien 
■hall  have  been  commenced  within  the  said 
six  months,  the  mechanic  or  his  assignee 
may  begin  an  action  for  previous  install- 
ments before  the  last  becomes  due,  and 
when  other  installments  become  due  pend- 
ing the  suit,  the  court  may  decree  payment 
of  all  installments  due  at  the  time  of  the 
rendition  of  the  decree,  and  therein  provide 
for  the  payment  of  installments  thereafter 
to  beoome  due.  Iaege  v.  Bossieux,  76  D. 
189. 

21.  Parties.  — A  mechanic's  lien  should 
be  enforced  by  making  all  persons  inter- 
ested in  land  parties  to  the  suit,  as  the  rights 
of  those  not  made  parties  are  not  affected  by 
the  decree.  Williams  v.  Chapman,  66  D. 
669. 

Title  to  land  acquired  under  proceedings 
to  foreclose  a  mortgage  is  superior  to  that 
obtained  under  a  mechanic's  lien  on  the  same 
tract*  if  the  mortgagee,  or  other  interested 


persons,  were  not  made  parties  to  suit  enfor* 
cing  lien,  and  had  no  opportunity  of  defend- 
ing their  interests.  Williams  v.  Chapman,  65 
D.  669;  In  re  Smith,  97  D.  531. 

The  assignee  of  a  mechanic's  lien  succeeds 
to  all  the  rights  of  the  mechanic.  Iaege  v. 
Bossieux,  76  D.  189;  Tuttle  v.  Howe,  100  D. 
205. 

A  mortgagee  need  not  be  made  a  party  te 
proceedings  to  enforce  a  mechanic's  lien,  in 
order  to  cut  off  his  right  to  redeem.  The 
judgment  is  conclusive  upon  the  parties,  and 
those  who  claim  under  or  through  them. 
State  v.  Bads,  83  D.  399. 

A  prior  mortgagee  is  properly  made  a 
party  under  the  Illinois  statute,  although 
the  mortgage  debt  may  not  yet  be  due. 
North  Presbyterian  Church  v.  Jevne,  83  D. 
261. 

22.  Petition.  —  Time  within  which  a 
petition  to  enforce  a  mechanic's  lien  must  be 
filed  cannot  be  extended,  as  against  a  mort- 
gagee, by  an  agreement  between  the  material- 
man and  the  debtor  to  extend  the  time  of 
payment.     Brown  v.  Moore,  79  D.  383. 

23.  Matters  of  defense.  —  Evidence 
that  a  building  was  taken  down  on  account 
of  improper  construction  is  immaterial,  in  a 
proceeding  by  a  material-man  to  assert  a 
claim  against  the  building  for  lumber  fur- 
nished in  its  construction.  Odd  Fellows'  Haft 
v.  Master,  64  D.  675. 

Rule  that  defense  of  coverture  is  a  persona) 
privilege  does  not  apply  to  proceedings  in  rem 
to  enforce  a  mechanic  s  lien  upon  property 
formerly  belonging  to  a  feme  covert,  and  after- 
wards conveyed  to  others.  In  such  case  the 
vendees  succeed  to  all  of  the  rights  of  their 
vendor,  and  may  show  the  invalidity  of  the 
lien.     Gray  v.  Pope,  72  D.  117. 

A  mechanic's  lien  is  not  affeoted  because 
the  owner  of  the  premises  procured  it  to  be 
filed,  and  concealed  its  existence  from  the 
mortgagee  at  the  time  of  obtaining  a  loan. 
Gordon  v.  Ton-ey,  82  D.  273. 

Where,  on  petition  to  enforce  a  mechanics' 
lien,  it  appeared  that  the  building  was  erected 
on  a  foundation  on  the  land  of  the  owner  of 
the  building,  but  leaned  about  an  inch  over 
the  land  of  an  adjoining  owner,  —  held, 
that  the  lien  could  not  be  maintained  in  the 
absence  of  any  excuse  or  explanation  for  so 
erecting  it.     McGiiinness  v.  Boyle,  25  R.  123. 

24.  Form  and  requisites  of  the  judg- 
ment. —  A  judgment  rendered  in  enforce- 
ment of  a  mechanic's  lien  may,  under  the  Wis- 
consin statute,  order  the  sale  of  the  property 
to  be  made  under  execution  as  ordinarily. 
Bailey  v.  Hull,  78  D.  706. 

Mistake  in  the  judgment  as  to  date  when 
mechanic's  lien  attached  may  be  corrected 
by  proper  proceedings,  where  it  does  not 
properly  interfere  with  rights  to  whioh 
others,  claiming  a  prior  lien,  were  entitled, 
as  such  mistake,  if  corrected,  does  not  waive 
any  priority  to  which  the  plaintiff  was  en- 
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mencement  and  diligent  prosecution  of  the 
work.    76. 

Inoloeure  of  a  ground  for  a  canal  by  an  ap- 
ropriator  of  water  from  a  stream  on  public 
and  is  not  necessary  as  evidence  or  notice  of 
his  right.     lb. 

Slight  divergence,  in  constructing  a  canal, 
by  appropriator  of  water  in  a  stream  on  pub- 
lic land,  from  the  surveyed  line  where  it 
passes  through  the  premises  of  a  settler, 
where  both  lines  pass  through  his  land,  is 
no  trespass,  and  gives  no  right  of  action  un- 
less actual  damage  is  shown.     76. 

Right  to  use  of  water  relates  to  date  of 
commencement  of  work  done  with  the  bona 
fide  intention  of  appropriating  it  to  a  useful 
purpose.     Maeris  v.  BickneU,  68  D.  267. 

Mere  change  in  use  of  water  from  one  min- 
ing location  to  another  does  not  forfeit  the 
appropriator  a  prior  right.     lb. 

The  appropriator  of  water  of  a  stream  in 
a  mineral  region  for  mining  purposes  takes  it 
subject  to  the  rights  of  a  prior  appropriator 
of  land  for  agricultural  purposes,  and  is  lia- 
ble for  injuries  resulting  to  the  premises 
from  his  use  of  the  water.  Wixon  v.  Water 
and  Mining  Co.,  85  D.  69. 

An  appropriator  of  water  of  a  stream  be- 
comes owner  and  is  entitled  to  use  of  water 
turned  into  the  stream  by  another  person, 
when  the  latter  makes  no  attempt  to  recap- 
ture it    Davis  v.  Gale,  91  D.  064. 

When  work  is  necessary  to  be  done  to 
complete  appropriation  of  running  water, 
the  claimant  is  given  a  reasonable  time 
within  which  to  do  it,  and  though  the  appro- 
priation is  not  deemed  complete  until  the 
actual  diversion  or  use  of  the  water,  still,  if 
the  work  is  prosecuted  with  reasonable  dili- 

Snoe,  the  right  of  appropriation  relates  to 
e  time  when  the  first  step  was  taken  to  se- 
cure it  But  if  the  work  is  not  pushed  with 
diligence,  the  right  does  not  so  relate,  but 
dates  from  the  time  when  the  work  was  com- 
pleted or  the  appropriation  fully  perfected. 
Ophir  8.  M.  Co.  v.  Carpenter,  97  D.  650. 

3.  Rights  of  prior  appropriator. —  A  prior 
appropriator  of  water  for  mining  purposes  is 
entitled  to  have  the  water  flow,  without  ma- 
terial interruption,  in  its  natural  ohanneL. 
Bear  River  etc  M.  Co.  v.  N.  Y.  M.  Co.,  68 
D.  325. 

A  prior  appropriator  is  entitled  to  water 
so  undiminished  in  quantity  as  to  leave  suf- 
ficient to  till  his  ditch,  as  it  existed  at  the 
time  of  the  subsequent  appropriations  of 
the  stream  above  him.     lb. 

Deterioration  in  quality  of  water  caused 
by  its  use  for  mining  purposes  before  it 
reaches  the  ditch  of  a  prior  locator  is  dam- 
num absque  injuria,     lb. 

A  prior  locator  of  a  mining  claim  on  bank 
of  a  stream  has  a  right  to  use  of  bed  of  the 
stream  for  the  purpose  of  flaming  or  working 
his  claim,  and  may  recover  damages  for  the 
obstruction  of  such  right  by  parties  who 


subsequently  erect  dame  or  embankmensj 
upon  the  stream,  by  reason  of  which  heis 
hindered  from  working  his  claim  by  limn 
or  other  necessary  means  or  applianoet 
Sims  v.  Smith,  68  D.  233. 

The  owner  of  a  lower  mining  claim  upon 
whioh  refuse  matter  has  been  and  is  being 
washed  from  a  higher  claim  is  entitled  to 
damages  for  the  injury  sustained,  and  to  u 
injunction  to  restrain  the  upper  proprietor 
from  continuing  such  acts,  where  it  appean 
that  plaintiff  had  first  located  his  claim,  end 
that  the  flow  of  such  refuse  matter  interfered 
with  and  defeated  the  object  for  which  plain, 
tiff's  claim  was  located  and  taken  possBswoa 
of.  The  rule,  Qui  prior  est  in  tempore  potior 
est  in  jure,  applies  in  snob  cases;  and  the 
position  that  so  long  as  the  use  made  by  do* 
fendant  of  his  claims  is  not  in  itself  unlaw* 
ful,  plaintiff  cannot  complain  of  its  effect 
upon  his,  is  untenable  because  no  use  is  law- 
ful which  precludes  plaintiff  from  the  enjoy* 
ment  of  his  rights.  Logan  v.  Driseoll,  81  U. 
80. 

As  between  occupants  of  public  Isndi 
claiming  water  by  appropriation,  he  has  the 
best  right  who  is  first  in  time;  in  other 
words,  the  prior  appropriator  in  entitled  to 
it  to  the  extent  appropriated,  to  the  exchv 
sion  of  any  subsequent  appropriator  for  the 
same  or  any  other  use.  LobaeU  v.  Sbnpsm, 
00  D.  637. 

An  occupant  of  publio  land  claiming  water 
by  prior  appropriation  is  not  entitled:  to  any 
greater  quantity  of  water  than  lie  actually 
appropriated  prior  to  a  subsequent  appro- 
priation,   lb. 

A  prior  appropriator  of  water  of  a  stream 
has  an  absolute  right  to  the  quantity  of  water 
appropriated  as  against  a  subsequent  appro- 
priator of  the  water  of  the  same  stream,  sad 
he  has  a  right  to  remove  any  obstructions 
from  the  natural  channel,  but  he  has  no  right 
to  make  any  change  therein  that  will  injure 
the  subsequent  appropriator.     lb. 

A  subsequent  locator  upon  a  stream,  and 
appropriator  of  the  water  thereof,  has  a 
right  to  have  it  flow  precisely  ae  it  did 
he  located,    lb. 

A  prior  appropriator  of  water  of  a  i 
first  entitled  to  the  increased  flow  of  water, 
to  the  extent  of  his  appropriation,  caused  by 
the  flaming  of  the  creek  by  another.  Dam 
v.  Oak,  91  D.  654. 

Where  right  to  use  running  water  is  based 
upon  appropriation,  and  not  upon  an  own- 
ship  in  the  soil,  priority  of  appropriation 
gives  the  superior  right.  Ophir  S.  Jar.  Co.  v. 
Carpenter,  97  D.  550. 

4.  Diversion  of  water  by  ditches. — Thepoliey 
of  California  legislation  has  oonferred  a  right 
to  divert  streams  from  their  nataral  chan- 
nels for  mining  purposes  equally  aa  it  hat 
conferred  the  privilege  to  work  the 
Irwin  v.  Phillips,  68  D.  118. 

appropriators  of  water  for 
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purposes  are  not  limited  to  quantity  of  water 
they  have  turned  into  their  ditch  in  the  first 
instance,  unless  by  the  general  plan,  size,  and 
grade  of  the  ditch  it  was  not  eapable  of  car- 
rying more  water  than  was  then  diverted. 
If,  by  reason  of  bowlders  or  stones  in  the 
ditch,  or  of  irregularity  in  the  grade  at  that 
time,  it  was  not  capable  of  conveying  as 
much  water  as  its  general  siie  would  indi- 
cate, the  owners  would  have  a  reasonable 
time  to  adjust  the  grade  and  remove  such 
obstructions,  and  then  fill  the  ditch  to  its 
capacity;  but  if  they  fail  for  an  unreasonable 
time  to  do  this,  they  will  be  limited  to  the 
amount  originally  diverted,  and  subsequent 
appropriators  will  be  entitled  to  the  residue 
of  the  water  in  the  stream.  White  v.  Todd's 
Valley  Water  Co.,  68  D.  338. 

Ditch-owner  has  exclusive  and  absolute 
power  of  control  and  right  of  enjoyment  of 
water  actually  diverted  by  and  flowing  in 
his  ditch;  whether  such  water  is  his  Private 
property  or  not  is  of  little  practical  impor- 
tance.   Kidd  v.  Laird,  76  D.  472. 

Ditch-owner's  right  to  waters  of  a  stream 
are  strictly  usufructuary,  like  those  of  a 
riparian  owner.    lb. 

A  person  entitled  to  divert  given  quantity 
of  water  of  a  stream  may  take  the  same  from 
any  point  on  the  stream  and  may  change  the 
point  of  diversion  at  pleasure,  if  the  rights 
of  others  are  not  injuriously  affected  by  the 
change,    lb. 

The  right  to  change  point  of  diversion  of 
water  of  stream  does  not  depend  upon  how 
the  right  to  divert  the  water  was  acquired, 
whether  by  express  grant  or  prescription,  or 
by  parol  license,  or  the  presumed  consent  of 
the  proprietor.    lb. 

The  appropriation  of  a  portion  of  water  of 
•tream,  and  its  diversion  by  means  of  dam 
a\nd  ditch  sufficient  for  the  appropriator's 
purpose  in  the  natural  condition  of  the 
•tream  as  it  then  existed,  does  not  necessa- 
rily give  the  appropriator  the  right  to  raise 
the  dam  higher,  as  occasion  might  require,  to 
obviate  obstructions  to  its  use  in  the  manner 
of  the  original  appropriation,  occasioned  by 
physical  changes  in  the  condition  of  the 
stream  not  anticipated,  arising  from  natural 
or  artificial  causes.  Nevada  Water  Co.  v. 
J*oweU,  91  D.  685. 

Extent  of  original  right  of  appropriation  of 
waters  of  stream,  to  which  all  subsequently 
a\cqnired  rights  must  be  subordinate,  is  a 
question  of  fact  for  the  jury.     lb. 

The  appropriator  of  water  of  a  stream  for 

m  special  use,  as  for  working  a  mining  claim, 

who  causes  the  water  to  flow  to  a  particular 

place  by  means  of  a  ditch  for  such  purpose, 

may,    notwithstanding,   afterwards    change 

the  place  and  use  to  which  he  first  applied 

■the    water  without    losing  his    priority  of 

right,  as  against  one  who  has  dag  a  ditch 

from  the  same  stream  before  such  change  is 

Davis  v.  Qale,  91  D.  564 


Where  one  seeks  to  appropriate  running 
water  by  means  of  a  ditch  requiring  a  vast 
expenditure  of  labor  and  capital,  but  only 
causes  about  three  months'  labor  to  be  done 
in  thirty  months,  when  the  work  could  be 
prosecuted  about  nine  months  in  a  year,  this 
is  not  such  diligence  as  is  required  of  the 
claimant,  in  order  to  make  his  right  relate 
back  to  the  time  when  the  first  step  was 
taken  to  secure  it,  OpJiir  8.  M.  Co.  v.  Car- 
penter, 97  D.  550. 

Where  it  is  sought  to  appropriate  running 
water  by  means  of  a  ditch,  the  diligence  re- 
quired in  its  construction  is  that  constancy 
of  purpose  or  labor  which  is  usual  with  men 
engaged  in  like  enterprises  who  desire  a 
speedy  accomplishment  of  their  designs,  — 
suoh  assiduity  in  the  prosecution  of  the  work 
as  will  show  a  bona  fide  intention  to  complete 
it  within  a  reasonable  time.  As  no  unusual 
effort  is  required,  so  no  unreasonable  delay 
will  be  tolerated.    lb. 

Where  it  is  sought  to  appropriate  running 
water  by  means  of  a  ditch,  the  ill-health  or 
pecuniary  embarrassment  of  the  claimant 
will  not  dispense  with  the  necessity  of  actual 
appropriation  within  a  reasonable  time,  or 
the  diligence  which  is  usually  required  in 
the  prosecution  of  the  work  necessary  for  the) 
purpose.     lb. 

5.  Adverse  possession  of  toater  rights. -^Tho 
right  of  the  first  appropriator  of  water  on 
publio  mineral  lands  may  be  lost  by  the  ad- 
verse possession  of  another;  and  when  such 
person  has  had  the  continued,  uninterrupted, 
and  adverse  enjoyment  of  the  water,  or  of 
some  certain  portion  of  it,  during  the  period 
limited  by  the  statute  of  limitations  for  entry 
upon  lands,  the  law  will  presume  a  grant  of 
the  right  so  held  and  enjoyed  by  him. 
(7nkm  Water  Co.  v.  Crary,  85  D.  145. 

The  statute  of  limitations  will  run  in  favor 
of  an  adverse  occupant  of  a  watercourse  if 
the  person  having  the  prior  right  permits 
the  adverse  holder  to  acquire  and  hold  ad- 
versely for  the  period  limited  by  the  statute; 
and  this  right  will  not  be  prejudiced  by  al- 
lowing a  portion  of  the  water  to  flow  down 
to  accommodate  miners  working  in  the 
stream.     Davis  v.  Qale,  91  D.  554. 

11.  Remedies  for  diversion,  or  other 
invasion  of  water  rights.  —  An  appro- 
priator acquires  a  right  to  divert  water  of 
streams  on  public  lands  by  ditches,  flumes, 
etc.,  for  mining  purposes,  in  California, 
where  no  riparian  rights  have  intervened, 
and  no  prior  rights  are  invaded.  Conger  v.  ' 
Weaver,  65  D.  528. 

Diverting  water  from  its  natural  channel 
for  purpose  of  drainage,  simply,  is  not  such  an 
appropriation  of  the  water  as  gives  to  the 
person  so  diverting  it  a  prior  right  thereto, 
as  against  others  who  wish  to  appropriate  it 
for  useful  purposes.  MaerU  v.  BirJeneU,  68 
D.  257. 

Owner  of  land,  who,  in  mining  iroi  ore 
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upon  it,  drains  water  from  land  of  adjoining 
owner,  thereby  destroying  a  spring  npon  it, 
is  not  liable  in  damages  therefor,  if  there  is 
no*  evidence  of  malice  or  negligence.  The 
injury  is  damnum  absque  injuria.  HaJdeman 
r.  Bruckhart,**  D.  511. 

Water  may  be  lawfully  diverted,  if  re- 
turned to  its  original  ohannel  without  ma- 
terial diminution  in  quantity  or  quality,  and 
at  a  point  above  the  place  where  the  original 
appropriator  has  use  for  it.  In  such  a  case 
the  first  appropriator  has  no  cause  of  aotion 
against  the  diverts*.  Union  Water  Go.  v. 
Crary,  85  D.  145. 

The  right  to  the  use  of  a  watercourse  in  the 
public  mineral  lands,  and  the  right  to  divert 
and  use  the  water  taken  therefrom,  may  be 
acquired  by  appropriation  and  user,  and  held, 
granted,  abandoned,  or  lost,  by  the  same 
means  as  a  right  of  the  same  character  issu- 
ing out  of  lands  to  which  a  private  title  ex- 
ists,    lb. 

An  appropriator  of  water  of  a  stream  in  a 
mineral  region  for  mining  purposes,  who  con- 
structs in  the  stream  a  reservoir,  has  no 
right  to  run  out  the  water  accumulated 
therein,  carrying  with  it  sand  and  sediment, 
upon  the  premises  of  a  lower  proprietor  upon 
the  same  stream,  to  the  injury  of  his  garden 
and  fruit-trees,  where  he  appropriated  the 
premises  for  garden  and  orchard  purposes 
prior  to  the  construction  of  the  reservoir. 
Wixon  v.  Water  and  Mining  Co.,  85  D.  69. 

A  prior  locator  upon  and  appropriator  of 
the  water  of  a  stream,  as  against  a  subse- 
quent locator  and  appropriator  of  the  water 
of  the  same  stream,  has  no  right  to  either 
raise  or  lower  any  dams,  or  to  close  up  any 
ditches  which  may  have  existed  at  the  time 
of  his  own  and  the  location  of  others,  if 
others  are  injured  thereby.  Lobdell  v. 
oVmpsoii,  90  D.  537. 

Upper  proprietor  will  be  enjoined  from 
conducting  poisonous  or  corrosive  substances 
into  a  stream,  causing  injury  or  damage  to  a 
lower  proprietor's  machinery.  Merr{/Uld  v. 
Lombard,  90  D.  172. 

Appropriation  of  a  portion  of  water  of  a 
stream,  and  construction  of  ditch  and  dam 
amply  sufficient*  under  the  condition  of  the 
stream  and  country  as  then  existing,  to  make 
the  appropriation  available,  and  the  acquisi- 
tion thereby  of  a  right  to  appropriate  and 
use  the  water  in  the  manner  adopted  and  to 
the  extent  of  the  appropriation,  will  not  pre- 
vent others  from  acquiring  rights  in  the  sur- 
plus water,  in  the  bed  and  banks,  or  in  the 
adjacent  lands,  to  any  extent  which  will 
not  interfere  with  the  rights  previously  ac- 
quired; and  when  the  rights  of  the  subse- 
queut  appropriators  once  attach,  the  prior 
appropriator  cannot  encroach  upon  them  by 
extending  his  rights  beyond  the  first  appro- 
priation. Nevada  Water  Co.  v.  Powell,  91 
D.  685. 

A  prior  appropriator  of  a  portion  of  water 


of  a  stream  is  no  more  justified,  by  extending 
his  olaim  or  changing  the  means  of  appropria- 
tion, in  interfering  with  the  full  enjoyment 
of  the  rights  vested  in  subsequent  appropria* 
ton,  than  the  latter  would  be  in  encroach- 
ing upon  the  rights  of  the  former.    lb. 

Appropriation  and  use  of  water  of  a  stream 
to  a  certain  extent,  and  in  a  particular  man- 
ner, do  not  of  themselves  raise  the  presump- 
tion that  the  right  is  more  extensive  than  U 
indicated  by  the  actual  appropriation  and 
mode  of  enjoyment.    lb. 

Unappropriated  water  of  a  stream,  and 
mining  ground  therein,  may  be  appropriated, 
in  their  then  condition,  subsequent  to  the  ap- 
propriation below  of  a  portion  of  the  water  by 
means  of  a  dam  and  ditch;  and  the  appropri- 
ator below  is  not  authorised,  by  afterwardi 
erecting  a  higher  dam,  to  interfere  with  the 
right  of  the  appropriator  above,  although 
subsequent  changes  occurring  in  the  bed  of 
the  stream  render  it  impossible  to  longer 
divert  the  water  at  the  point  chosen  without 
raising  the  dam.    lb. 

Where  a  dam  is  filled  up  by  deposits  of 
coal  dirt  from  different  mines  on  the  stream 
above  it,  some  worked  by  the  defendants,  sad 
others  by  persons  entirely  unconnected  with 
them,  it  is  error  for  the  court  to  charge  that 
if,  at  the  time  the  defendants  were  engaged 
in  throwing  their  coal  dirt  into  the  river,  the 
same  thine  was  being  done  at  the  other  col- 
lieries, and  the  defendants  knew  of  this,  they 
are  liable  for  the  combined  results  of  all  the 
deposits.  The  foundation  of  the  liability  in 
such  case  is  not  the  deposit  of  the  dirt  by 
the  stream  in  the  basin  of  the  dam,  but  the 
negligent  sot  above.  The  throwing  of  the 
dirt  into  the  stream  is  the  tort,  the  subse- 
quent deposit  is  only  the  consequence.  Lit- 
tle Schuylkill  etc  R.  R.  Co.  v.  Ridtard*,  98  IX 
209. 

Where  the  tort  was  several,  and  commit- 
ted without  concert  with  others  at  the  time 
of  its  commission,  it  does  not  afterwards  be- 
come joint  because  its  consequences  united 
with  other  consequences.     lb. 

12.  Conflicting  claims  to  mining 
rights.  —  A  miner  must  take  the  ground  be 
selects  as  he  finds  it,  subject  to  prior  rights, 
which  have  an  equal  equity  on  account  of  as 
equal  recognition  from  the  sovereign  power. 
Irwin  v.  Phillips,  63  D.  113. 

Right  to  mine  and  to  divert  streams  for 
this  purpose  stand  on  equal  footing,  ani 
when  they  conflict,  must  be  decided  by  the 
fact  of  priority.     lb. 

A  party  in  possession  of  a  mining  claim 
on  public  land  in  California  can  sustaiu  aa 
action  to  determine  the  adverse  title  of  a 
party  out  of  possession,  and  may  obtain  an 
injunction  to  protect  the  property,  pending 
the  litigation.  Merced  Mining  Cq.  v.  Fre- 
mont, 68  D.  262. 

If  a  party  enters  on  a  mining  claim,  '••"•! 
fide,  under  deed  or  lease,  the  possession  of  • 
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part,  a*  against  any  one  bat  the  true  owner 
or  prior  occupant,  is  the  possession  of  the 
entire  claim  described  by  the  paper,  although 
the  paper  do  not  convey  the  title.  A  third 
person  would  have  no  right  to  invade  the 
possession  of  the  party  taking  it  under  snch 
circumstances,  and  set  up,  as  against  him, 
outstanding  title  in  a  stranger,  with  which 
he  had  no  connection.  AUwoodr,  Fricot,  76 
D.  567. 

Entry  of  transfer  of  mining  claim  in  book 
of  mining  records  is  not  admissible  as  pri- 
mary evidence  of  such  transfer,  there  ap- 
pearing no  mining  regulation  making  it  such 
evidence.  But  such  entry  may  be  admissible 
to  show  compliance  with  the  rules  of  the 
mining  district,  and  of  the  rule  requiring 
such  transfer  to  be  recorded.    lb. 

The  possession  by  which  mining  claims 
are  held  is  regulated  and  defined  by  usage 
and  local  and  conventional  rules;  and  the 
"  actual  possession  "  which  is  applied  to 
agricultural  lands,  and  which  is  understood 
to  Ijo  a  possessio  pedis,  is  not  required  in  case 
of  a  mining  claim,  in  order  to  give  a  right  of 
action  for  the  invasion  of  it.    lb. 

Possession  of  a  mining  olaim  taken  with- 
out reference  to  mining  rules  is  sufficient  to 
maintain  an  action,  as  against  one  entering 
by  no  better  title.  This  possession  need  not 
be  evidenced  by  actual  lnolosures.  If  the 
ground  is  included  within  distinct,  visible, 
and  notorious  boundaries,  and  the  party  in 
possession  is  working  a  portion  of  the  ground 
within  those  boundaries,  this  is  enough,  as 
against  one  entering  without  title.  English 
r.  Johnson,  76  D.  574. 

Taking  up  of  mineral  land  in  pursuance  of 
mining  regulations  of  vicinage  gives  posses- 
sory title  to  the  claims;  but  possession  not 
taken  in  pursuance  of  these  rules  will  also 
be  good,  as  against  one  not  taking  possession 
in  accordance  with  the  rules,  out  merely 
coming  upon  the  premises  in  the  same  man- 
ner as  the  prior  possessor.  The  actual  prior 
-possession  of  the  first  occupant  is  better  than 
the  subsequent  possession  of  the  last.    lb. 

Acts  usually  exercised  by  owners  of  min- 
ing claims  are  the  only  acts  required  as  evi-» 
dence  of  possession  of  such  claims.  A  miner  is 
not  expected  to  reside  on  his  claim,  nor  to 
build  on  it,  nor  to  cultivate  the  ground,  nor 
to  inclose  it;  and  he  may  be  in  possession  of 
it  by  himself,  or  through  his  agents  or  ser- 
vants.    Going  on  the  lead  to  work  it,  or 
doing  work  in  proximity  and  in  direct  rela- 
tion to  the  claim,  for  the  purpose  of  extract- 
ing or  preparing  to  extract  minerals  from  it, 
or  starting  a  tunnel  at  a  considerable  dis- 
tance off  to  run  into  the  claim,  is  a  posses- 
sion of  the  claim.     lb. 

Possession  of  part  of  a  mining  claim  by 
one  entering  under  written  claim  or  color  of 
title  is  possession  of  the  whole  claim  de- 
scribed in  the  paper,  except  as  against  the 
trite)  owner  or  a  prior  occupant.    lb. 


Possession  taken,  for  mining  purposes,  of 
a  olaim  distinctly  defined  by  physical  marks 
embraces  the  whole  of  such  claim,  although 
the  actual  occupancy  or  work  done  be  only 
on  or  of  a  part,  and  though  the  party  does 
not  enter  in  accordance  with  mining  rules,  or 
under  a  paper  title.     lb. 

Rule  requiring  strict  interpretation  of 
possessio  pedis  in  case  of  agricultural  lands 
does  not  apply  to  mining  claims.    lb. 

Mining  rights  of  tenant  in  common,  when 
denied  by  alleged  co-tenant,  can  be  estab- 
lished at  law  only.  Equity  has  no  jurisdic- 
tion in  snch  a  case.  North  Perm,  Coal  Co,  v. 
Snowden,  82  D.  530. 

A  judgment  for  a  blind  ledge  or  lode  sit- 
uated several  hundred  feet  below  the  surface 
of  the  soil,  and  with  no  surface  location, 
does  not  entitle  plaintiff  to  recover  hoisting- 
works  situated  on  the  land  of  another,  and 
erected  to  hoist  ore  from  the  ledge  or  lode 
recovered.  Bullion  M,  Co.  v.  Croesus  Odd 
M.  Co.,  90  D.  626. 

18.  Lateral  support  —The  doctrine  of 
lateral  support  does  not  apply  as  between 
owners  of  adjoining  cold-mining  claims, 
where  the  process  of  working  is  to  tear  down 
the  soil  and  wash  it  Hendricks  v.  Spiing 
Valley  M,  etc.  Co.,  41  R.  257. 
i  Breaking  through  the  partition  of  an  ad* 
joining  mine  ia  not  a  trespass  unless  acconv 
panied  by  an  encroachment  upon  the  lattei 
premises;  and  where  an  action  for  snch  an 
encroachment  is  barred  by  the  statute  of 
limitations,  the  subsequent  flow  of  water 
through  the  opening  does  not  afford  a  basis 
for  an  action.  National  Copper  Co,  v.  Minne- 
sota Mining  Co.,  58  R.  333. 

14.  Unlawful  removal  of  ore.*  —  An 
injunction  will  be  granted  to  restrain  a  tres- 
passer from  removing  gold-bearing  quarts 
from  a  cold-mining  claim,  for  the  removal  of 
the  gold  is  emphatically  the  taking  away  of 
the  entire  substance  of  the  estate;  and  be- 
sides, there  is,  in  such  a  ease,  no  mode  of 
estimating  the  injury  that  will  even  approach 
to  substantial  accuracy.  Merced  Mining  Co. 
v.  Fremont,  68  D.  262. 

Taking  away  minerals  from  a  mine  is  an 
irreparable  injury,  and  the  statement  of  such 
injury  is  sufficient,  in  a  complaint  for  an  in- 
junction to  restrain  such  taking  away,  and 
the  allegation  of  insolvency  is  not  necessary 
in  such  a  case.     lb. 

15.  Mining  partnership*,  t-- Where 
the  several  owners  of  a  mine  unite  and  co- 
operate in  working  it,  they  form  what  is 
termed  a  mining  partnership.  Skilbnan  v. 
Lachman,  83  D.  96;  Dougherty  v.  Creary,  89 
D.  116. 

A  mining  partnership  is  governed  by  many 

•  Measure  of  damages  for  Innocently  working 
coal  mine  beyond  its  boundaries,  see  note,  88  C 
63,  69. 

t  See  monographic  note  on  mining  partner- 
ships, 88  J>.  104-111. 
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of  the  mlet  relating  to  ordinary  partnerships, 
bat  it  hat  some  rales  peculiar  to  itself.  One 
it,  that  each  owner  has  a  right,  at  any  time, 
to  sell  and  oonvey  his  interest,  without  dis- 
solving the  partnership.  Another  is,  that 
the  law  does  not  imply  any  authority,  either 
to  a  member  of  sucn  partnership,  or  to  its 
managing  agent,  to  bind  the  oompany,  or  its 
individual  members,  by  a  promissory  note  or 
a  contract  of  indebtedness,  executed  in  the 
name  of  the  oompany;  but  it  is  incumbent 
on  the  party  claiming  to  bold  the  company 
for  such  indebtedness  to  show  that  the  per- 
son executing  or  contracting  the  same  in  the 
name  of  the  company  had  power  and  author- 
ity to  do  so.    8kUlman  v.  Lachman,  83  D.  96. 

The  owners  of  a  major  portion  of  a  mining 
claim  have  power  to  decide  what  may  be  ne- 
cessary and  proper  for  carrying  on  the  bud- 
ness  of  mining,  and  to  control  the  working 
of  the  claim,  in  case  all  the  parties  in  inter- 
est cannot  agree,  provided  that  the  exercise 
of  such  power  is  necessary  and  proper  for  the 
carrying  on  of  the  enterprise  for  the  benefit  of 
all  concerned.  Dougherty  v.  Crtary,  89  D.  116. 

A  partnership  was  formed  by  several,  for 
the  purpose  of  carrying  on  the  business  of 
mining  on  lands  leased  for  that  purpose, 
with  power  to  purchase  the  title  to  mining 
lands  for  the  purposes  of  the  partnership; 
but  the  articles  prohibited  any  member  of 
the  partnership  from  contracting  any  debt 
on  account  of  the  partnership,  without  the 
consent  of  all  the  members.  One  of  the  part- 
ners, without  the  knowledge  or  consent  of 
his  copartners,  purchased  mining  lands  from 
third  parties  ignorant  of  that  restriction, 
and  in  payment  gave  drafts  in  the  firm  name 
upon  one  of  the  other  members,  who  refused 
to  honor  them.  In  an  action  by  the  payees 
against  the  firm, — held,  1.  That  the  part- 
nership was  a  non-oommeroial  partnership; 
2.  The  power  of  one  partner  to  Dind  his  co- 
partners rests  upon  usage  alone,  and  does 
not  apply  to  non-commercial  partnerships, 
without  proof  of  usage  or  express  authority; 
ft.  There  is  no  implied  authority  in  such  a 
partnership  to  purchase  lands  for  the  firm; 
1.  There  being  no  such  usage  or  authority 
shown,  the  payees  could  not  recover  upon 
the  drafts  in  question.  Judge  v.  BrasweU, 
26  R.  185. 
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16,  49,  60,  70. 


[Includes  the  jurisdiction  of  equity  to  grass 
relief  in  cases  of  mistake  or  ignorance  of  law  at 
fact  For  the  application  of  the  principles  te 
mistakes  In  particular  Instruments,  or  in  pro* 
ceediugs  separately  treated  In  the  digest,  the  title 
of  the  instrument  or  proceeding  in 
should  be  consulted.] 


Aotion  for  money  paid  under, 

bit,  7. 
As  a  defense  to  charge  of  crime, 

dial  Law,  9. 
Effect  of,  on  right  to  specific  performance, 

see  Specific  Performance,  16. 
Effect  of,  on  widow's  right  of  election,   aee 

Dower,  39. 
Honest  assertions  made  by,  not  fraudulent, 

aee  Fraud,  6. 
Impeachment  of  award  for, 

tion,  eta,  38. 
In  accounts,  and  how  shown, 

8. 
In  boundary  line,  see  Boutcdarto,  4, 
In  contracts,  effect  of,  see  OovTRAOZaV  l! 
In  deeds,  parol  evidence  to  show, 

DRNOR,  108. 
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In  statute*,  correcting  by  construction,  tee 

Statutes,  63. 
In  telegrams,  liability  for,  see  Tklkqaaph 

etc  Companies,  4. 
Jurisdiction  of  equity  in  oases  of,  see  Equity, 

34. 
New   trial,  when   granted   for,    see   Nbw 

Trial,  42. 
Writing  may  be  Taried  by  parol  in  oases  of, 

see  Evidence,  8ft. 

1.  Jurisdiction  of  equity.  —Mistake, 
accident,  and  fraud  are  subjects  of  equitable 
jarisdiotion;  but  a  mere  mistake  of  law, 
without  other  considerations,  is  not  gen- 
erally ground  for  relief.  £hner*on  t.ao* 
•urro,  98  D.  634. 

"Mistake,"  in  a  statute  conferring  juris- 
diction in  equity  in  oases  of  mistake,  U  not 
in  terms  limited  to  mistakes  of  fact,  may  be 
presumed  to  hare  been  used  as  it  is  generally 
understood  in  equity.  Jordan  v.  Steven*, 
81  D.  658. 

Equity  relieves  against  mistakes  and  acci- 
dents, not  only  as  against  original  parties, 
but  also  those  claiming  under  them  with 
notice  of  the  facts.  8tmp*m  v.  Montgomery, 
99  D.  228. 

9.  When  relief  may  be  granted, 
generally.* — A  promise  will  not  be  sup- 
ported when  made  under  mutual  mistake. 
Roger**.  Cottier,  23  D.  153. 

Mistake  in  spelling  the  name  of  a  party  in 
an  instrument  will  not  invalidate  it  if  the  per- 
son can  be  identified.  PUldmry  v.  Dugom, 
34  D.  427. 

An  agreement  founded  in  a  misconception 
caused  by  the  misrepresentation  of  one  of 
the  parties  may  be  avoided,  though  the  mis- 
representation was  not  fraudulent  Prevail 
v.  Fitch,  34  D.  558. 

Equity  will  grant  relief  against  a  mistake 
of  oomplainant  in  erecting  a  dwelling-house 
en  a  lot  which  he  supposed  he  had  purchased 
of  defendant,  out  of  a  tract  belonging  to 
him,  but  which,  on  measurement  being 
made,  was  ascertained  to  be  the  property  ol 
defendant,  and  to  immediately  adjoin  the 
lot  which  he  really  had  bought,  if  defendant 
stood  silently  by  and  saw  oomplainant  pro- 
gressing with  the  work,  but  permitted  him 
to  oontmue  therein,  such  silence  amounting 
to  a  fraud  on  the  plaintiff.  McKekoay  v. 
Amour,  64  D.  445. 

Equity  will  relieve  from  a  mistake  without 
prejudice  to  sales  made  under  other  judg- 
ments, where  a  sheriff  intending  to  sell 
property  attached,  advertises  and  sells  land 
under  an  erroneous  description,  and  not 
belonging  to  the  judgment  debtor,  to  the 
judgment  creditor,  who  is  also  ignorant  of 
the  mistake,  and  supposed  that  he  was  pur- 
chasing, and  intended  to  purchase,  only  the 
land  attached.     Lay  v.  SkaMblad,  80  D.  446. 

*  Actions  to  recover  back  money  paid  by  mls- 
~     see  note,  00  R.  1B&-H1. 


Equity  will  relieve  against  a  mistake  of  a 
commissioner  of  deeds  who,  being  a  commis- 
sioner for  two  states,  by  mistake  describes 
himself  in  his  certificate  of  acknowledgment 
as  commissioner  of  deeds  for  the  wrong  state. 
Simpson  v.  Montgomery,  99  D.  228. 

A  mistake  of  a  person  will  not,  in  equity, 
be  permitted  to  benefit  him  at  the  expense 
of  those  who  were  injured  by  the  mistake. 
Thus  where  an  intended  wife  requested  her 
future  husband  to  procure  for  her  a  deed, 
whereby  she  might  settle  certain  property 
upon  a  sister,  and  he  thereupon  procured  for 
her  a  defective  deed,  the  deed  will,  in  equity, 
after  the  marriage  and  subsequent  death  of 
the  wife,  be  set  up  against  the  husband, 
who,  by  the  marriage,  obtained  the  property 
which  the  deed  purported  to  settle.  Brown 
r.  Bonner,  31  D.  637. 

An  administrator  sold  land  of  his  intestate 
to  B.,  both  supposing  the  fee  was  conveyed, 
whereas  only  an  equity  of  redemption  passed. 
Held,  that  equity  would  relieve  the  pur- 
chaser.   Griffith  v.  TownUy,  83  R.  476. 

8.  When  refused. --Parties  to  an  agree- 
ment must  be  acquainted  with  the  extent  of 
their  rights  and  the  nature  of  the  informa- 
tion they  can  call  for  respecting  them,  else 
they  will  not  be  bound.  But  where  the  par- 
ties treat  upon  the  basis  that  the  fact  which 
is  the  subject  of  the  agreement  is  doubtful, 
and  the  consequent  risk  each  is  to  encounter 
is  taken  into  consideration  in  the  stipulations 
assented  to,  the  contract  will  be  valid,  not- 
withstanding any  mistake  of  one  of  the  par- 
ties, provided  there  be  no  concealment  or 
unfair  dealing  by  the  opposite  party  that 
would  affect  any  other  contract.  Perkin*  v. 
Oay,  8  D.  653. 

A  mistake  will  not  be  corrected  in  canity 
where  the  parties  to  an  instrument  nave 
equal  knowledge,  or  equal  means  of  obtain- 
ing knowledge,  of  the  mistake,  and  there 
has  been  no  concealment,  surprise,  or  im- 
position. Belt  v.  Meken,  56  D.  329;  Juzan  v. 
Toulmin,  44  D.  448. 

Mistake  will  not  be  corrected  in  equity 
where  it  arises  from  the  laches  of  the  plain- 
tiff and  the  ignorance  of  the  defendant,  the 
means  of  informs tion  being  equally  open  to 
both  parties.    Belt  v.  Meken,  56  D.  329. 

Ignorance  of  a  stipulation  in  a  contract  is 
no  ground  for  relief  against  the  stipulation, 
where  there  is  no  evidence  that  he  was  de- 
ceived or  misled  by  any  misrepresentation  or 
concealment  of  the  fact,  and  his  mistake 
must  be  ascribed  solely  to  his  own  careless- 
ness or  inattention.  Roberteon  v.  Smith,  60 
D.  234. 

A  party  may  recover  the  value  of  timber 
out  on  bis  land,  although,  by  mistake,  he  led 
the  person  who  cut  it  to  believe  that  he  was 
cutting  on  his  own  land.  And  if  the  plain- 
tiff in  such  a  case  brings  an  action  before  a 
justice  of  the  peace,  by  filing  s  complaint  in 
the  form  of  an  account,  the  supreme  court 
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will  not  reverse  the  judgment  if  the  recovery 
is  limited  to  the  damages  arising  from  the 
mere  taking  of  the  timber.  Pearson  v.  /a- 
low,  64  D.  189. 

4.  Application  of  the  doctrine  to 
mistakes)  of  law.  —  1.  In  general  —  Relief 
granted** —  When  it  is  perfectly  evident 
that  the  only  consideration  of  a  contract 
was  a  mistake  as  to  the  legal  rights  or  ob- 
ligations of  the  parties,  and  there  has  been 
no  fair  compromise  of  bona  fide  and  doubtful 
claims,  the  contract  may  be  avoided  on  the 
ground  of  a  clear  mistake  of  law,  and  a  total 
want,  therefore,  of  consideration  or  mutual- 
ity.    Underwood  v.  Brockman,  29  D.  407. 

Where  one,  through  mistake  at  to  his 
legal  rights,  acknowledges  himself  under  an 
obligation  which  the  law  will  not  impose, 
he  will  not  be  bound  thereby.  Warder  v. 
Tucker,  6  D.  62. 

A  mistake  of  law  occurs  where  a  party 
knows  the  state  of  the  facts,  but  is  ignorant 
of  the  consequences.  Mowaii  v.  Wright,  19 
D.  608. 

Relief  will  be  granted  against  a  mistake  of 
law,  and  a  contract  made  under  such  mis- 
take, though  with  full  knowledge  of  the 
facts,  be  set  aside,  in  oases  where  neither 
party  has  acquired  a  right  or  suffered  a  lose 
oy  the  contract.  Lawrence  v.  Beaubien,  28 
D.  155. 

A  mistake  of  law  differs  from  ignorance  of 
the  law  in  that  the  former  is  capable  of 
proof,  the  latter  not.  The  former  acts  after 
reasoning,  the  hitter  without.     lb. 

A  compromise  may  be  set  aside  for  an  ob- 
vious mistake  of  plain  law,  when  there  was 
no  other  motive  for  it  and  therefore  nothing 
reasonably  or  intrinsically  doubtful  to  be 
compromised;  so  where  the  compromise  is 
evidence  of  fraud,  surprise,  or  imbecility. 
Underwood  v.  Brockman,  29  D.  407. 

A  mistake  of  law  on  the  part  of  both  con- 
tracting parties,  owing  to  which  the  object 
of  their  contract  cannot  be  attained,  is  suffi- 
cient ground  for  setting  aside  such  contract. 
Champhn  v.  Laytin,  31  D.  882. 

The  distinction  between  mistake  of  law 
and  ignorance  thereof  maintained,     lb. 

If  two  parties  enter  into  a  contract  under 
mistake  of  law,  equity  will  relieve  upon  the 
ground  of  surprise;  and  if  one  party  is  mis- 
taken as  to  the  law,  and  the  other,  with 
knowledge,  contracts  with  him,  it  will  re- 
lieve upon  the  ground  of  fraud.  State  v. 
Paup,  56  D.  303. 

Parties  who  enter  into  a  contract  under  a 
mutual  mistake  as  to  the  legal  effect  of  a 
law  will  be  relieved  in  a  court  of  equity.  lb. 

That  relief  will  be  granted  from  mistake  as 
to  the  legal  effect  of  an  instrument  is  estab- 
lished in  Georgia  by  repeated  adjudications, 
and  also  by  statute.  Lucas  v.  Lucas,  76  D. 
642. 

*  Mistake  of  law,  when  a  ground  for  equitable 
relief,  see  note,  21 D.  1M,  ltf£ 


2.  relief  refused. — Where  the  parti* 

understand  the  facts,  an  erroneous  deduction 
of  law  is  no  cause  for  annulling  the  contact 
Fisher  v.  May,  5  D.  626.  Unless  they  wen 
led  iu to  it  by  fraud  or  representations  of  the 
other  party.  Hawralty  v.  Warren,  90  D.  613; 
Stale  v.  Reigart,  39  D.  628. 

A  mere  mistake  of  law  is  not,  in  the  ab- 
sence of  fraud,  surprise,  or  undue  influence, 
a  sufficient  ground  for  relief  in  equity. 
Cliamplin  v.  Laytin,  31  D.  382;  Boggs  v.  Fou- 
ler, 76  D.  661;  Kenyon  v.  Welly,  81  D.  137. 

The  presumption  is,  that  every  man  un- 
derstands his  legal  rights,  provided  he  haa 
full  knowledge  of  the  facts.  Champ&s  v. 
Laytin,  31  D.  382. 

When  relief  is  sought  from  purchase  made 
upon  a  mistake  of  law  as  to  the  effect  of  a 
decree  rendered  in  another  action,  the  ordi- 
nary rules  as  to  mistakes  of  law  will  apply, 
and  courts  of  equity  will  seldom  grant  reliei 
in  such  cases.     Ooodenow  v.  Ewer,  76  D.  540. 

3.  Ignorance  of  law,  when  relieved  again*.* 
—  Ignorance  of  law  signifies  ignorance  of  the 
law  of  one's  own  country,  and  does  not  ex- 
tend to  foreign  laws  or  the  statutes  of  other 
states.     Haven  v.  Fo*ter,  19  D.  353. 

Money  paid  through  ignorance  of  the  law 
of  another  state  may  be  recovered  back.  Ik 

The  principle  applied  to  the  case  of  a  niece 
living  in  Massachusetts  who  sold  her  interest 
in  certain  lands  in  New  York  left  by  her 
uncle  on  his  death,  she  being  ignorant  that 
by  the  laws  of  New -York  lands  descended 
per  stirpes,  and  not  per  capita.    lb. 

Where  plaintiff  alleges  ignorance)  of  the 
law  in  his  bill,  the  defendant  cannot  take 
advantage  of  it  on  demurrer.  Hart  r.  So- 
per,  51  I).  425. 

Every  one  is  usually  bound  as  if  he  had  a 
knowledge  of  the  law,  whether  he  has  it  or 
not;  but  there  is  no  rule  which  conclusively 
presumes  such  knowledge  as  a  fact,  where 
that  fact  is  important.  Black  v.  Ward,  15 
R.  162. 

4.  when  not  reSeved  against.  —  Igno- 
rance of  the  law  will  not  excuse,  in  a  civil 
case,  a  wrong  done  or  a  right  withheld. 
Lawrence  v.  Beaubien,  23  D.  155. 

Ignorance  of  law,  and  a  consequent  ms> 
take  as  to  title  founded  upon  such  ignorance, 
however  plain  and  settled  the  principles  may 
be,  furnish  no  ground  to  rescind  agreementa 
or  to  set  aside  solemn  acts  of  the  parties, 
when  made  with  a  full  knowledge  of  the 
facts,  unless  they  be  tainted  bv  imposition, 
misrepresentation,  undue  influence,  mis- 
placed confidence,  or  surprise.  Trigg  v. 
Read,  42  D.  447. 

Ignorance  or  mistake  of  Hie  law  applica- 
ble to  the  settlement  and  distribution  of  a 
decedent's  estate,  where  full  knowledge  of 
the  facts  is  had  by  all  the  parties  interested 
therein,   is  no  ground  for  equitable  relief 

•  Ignorance  of  law  aea 
lease,  see  note,  10  D.  ~ 
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igainst  an  amicable  settlement  and  distribu- 
tion already  completed.  Good  v.  Herr,  42 
D.  236. 

Ignorance  of  the  law  of  the  place  of  con- 
tract by  a  non-resident  con trac tins  party  is 
no  more  a  ground  of  relief  than  if  he  were  a 
citizen  of  the  state;  for  he  is  bound  to  know 
the  laws  of  the  country,  on  the  basis  of 
which  he  deals.     Tyson  v.  Passmore,  44  D. 

181. 

Innocent  parties  cannot  be  relieved  against 
mutual  ignorance  and  mistake  of  law  if  there 
is  no  element  of  fraud  or  bad  faith  introduced 
or  relied  upon.  Tenon  of  Roctiester  v.  Alfred 
Bank,  80  D.  746. 

Money  paid  or  property  transferred  under 
mistake  or  ignorance  of  law,  with  full  knowl- 
edge of  the  facts,  and  in  the  absence  of 
fraud,  cannot,  be  recovered  back  at  law  or  m 
equity,  the  rule  being  equally  stringent  in 
both  jurisdictions.  Freeman  v.  Curtis,  81  D. 
564. 

Plaintiff  purchased  from  defendants  county 
warrants  drawn  by  the  auditor  upon  the  treas- 
urer, but  which  were  upon  their  face  invalid, 
and  nob  a  charge  upon  the  county.  Held, 
that  plaintiff  was  presumed  to  know  the  law, 
and  in  the  absence  of  fraud  or  misrepresen- 
tations, could  not  recover  the  price  paid  de- 
fendant    Christy  v.  Sullivan,  19  R.  655. 

A  surety  executed  a  new  note  in  consider- 
ation of  the  surrender  of  an  old  one  on  which 
be  was  surety.  He  had  legally  been  released 
from  liability  on  the  old  note  by  the  action 
of  the  insolvent  principal,  but  both  parties, 
although  they  knew  aU  the  facts,  were  ig- 
norant of  the  law,  and  supposed  him  still  lia- 
ble. Held,  that  he  was  bound  by  the  new 
note.     Churchill  v.  Bradley,  56  R.  563. 

5.  Mistake  of  law  caused  by  misrepresenta- 
tion, —  If  a  man  is  clearly  under  mistake  of 
law  which  is  occasioned  oy  the  representa- 
tions of  the  other  party,  he  can  be  relieved 
as  in  case  of  a  mistake  in  matter  of  fact. 
Drew  v.  Clarke,  5  D.  698.    Thus  if  a  broker 

Serenade  a  purchaser  that  his  principal's  in- 
orsement  on  a  sealed  instrument  is  equiva- 
lent to  an  indorsement  on  a  promissory  note, 
the  purchase  may  be  avoided.  Prevail  v. 
Fitch,  34  D.  558.  &  P.,  Freeman  v.  Curtis, 
81  1).  564. 

Every  person  is  bound  to  know  the  law, 
both  civil  and  criminal,  and  no  one  can  com- 
plain of  the  misrepresentations  of  another 
respecting  it.     Piatt  v.  Scott,  39  D.  436. 

A  mistake  as  to  the  legal  effect  of  a  writ- 
ten agreement  induced  by  misrepresentation 
entitles  a  party  to  relief  in  equity,  and  the 
court  will  carry  into  effect  the  intention  of 
the  parties,  though  the  agreement  fails  to 
express  it     Tyson  v.  Paxsmore,  44  D.  181. 
Relief  will  never  be  granted  merely  on  ac- 
count of  mistake  of  law,  but  there  are  cases 
where  there  are  other  elements  not  in  them- 
selves sufficient  to  authorize  the  court  to  in- 
terpose, but  which,  combined  with  suoh  a 
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mistake,  will  entitle  the  party  to  relief. 
Jordan  v.  Stevens,  81  D.  556. 

Two  facts  have  been  found  in  addition  to 
mistake  of  law  in  nearly  all  cases  where  re- 
lief has  been  granted;  namely,  that  there 
has  been  a  marked  disparity  in  the  position 
and  intelligence  of  the  parties,  so  that  they 
have  not  been  on  equal  terms;  and  that  the 
party  obtaining  the  property  persuaded  or 
induced  the  other  to  part  with  it,  so  that 
there  has  been  "undue  influence **  on  the 
one  side  and  "undue  confidence"  on  the 
other.     lb. 

Compromises  made  under  mistake  of  law 
are  upheld  in  eqnity;  but  if  the  parties  are 
not  on  equal  terms,  and  one  misleads  the 
other,  ana  obtains  property  thereby,  against 
right  and  equity,  as  well  as  against  law,  he 
will  be  compelled  to  restore  it.     lb. 

Eqnity  will,  if  possible,  restore  both  par- 
ties to  same  condition  as  before,  where  they 
have  acted  under  a  mistake  of  law,  though 
there  be  no  actual  fraud,  if  one  is  unduly  in- 
fluenced and  misled  by  the  other,  to  do  that 
which  he  would  not  have  done  but  for  suoh 
influence,  and  he  has,  in  consequence,  con- 
veyed property  to  the  other  without  any 
consideration,  or  purchased  what  was  al- 
ready locally  his  own.     lb. 

The  plaintiff,  proposing  to  bay  of  the  de- 
fendant his  interest  in  certain  lands,  was 
informed  of  all  the  facts  affecting  the  title. 
An  attorney,  acting  for  both  parties,  upon 
consideration  of  those  facts,  advised  the  par- 
ties that  the  defendant  had  a  certain  interest 
in  the  lands.  The  plaintiff,  acting  upon  that 
advice,  purchased  the  supposed  interest 
This  advice  being  incorrect,  —  held,  that  the 
mistake  was  one  of  law  only,  and  the  plain- 
tiff could  not  recover  the  purchase-money. 
Burhhauser  v.  SehmUt,  30  R.  740. 

5.  Application  of  the  doctrine  to 
mistakes  of  fact.*-—  It  is  a  general  rale  in 
equity  that  an  act  done  or  contract  made 
under  mistake  or  ignorance  of  a  material 
fact  is  voidable,  and  relievable  against  in 
equity,  when  such  mistake  or  ignorance  con- 
stitutes a  material  ingredient  in  the  eon* 
tract,  or  the  motive  of  the  act  done  by  the 
parties,  and  disappoints  their  intention  by  a 
mutual  error*  Boss  v.  Armstrong,  78  D. 
574.  a  P.,  Hargous  v.  Ablon,  45  D.  481; 
O'Connell  v.  Duke,  94  D.  282. 

Mistake  or  ignorance  of  a  material  fact, 
when  an  act  is  done  or  a  contract  made 
thereunder,  will  be  relieved  against  in 
canity.  Jenks  v.  Fri*%  42  D.  227;  Shnerson  v. 
Navarro,  98  D.  534.  And  the  rule  applies 
not  only  to  cases  where  there  has  been  direct 
concealment  of  facts  which  would  amount 
to  fraud,  but  also  to  many  cases  of  innocent 
ignorance  of  material  facts  and  mutual  mis- 
take. Miles  v.  Stevens,  45  D.  621;  Wells  v. 
Bridgeport  Hydraulic  Co.,  79  D.  250. 

*  Avoidance  of  contract  tor  mistake  of  fact,  see 
note,  45  D.  tel-684. 
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A  mistake  of  fact  occurs  when  some  fact 
which  really  exists  is  unknown,  or  some  fact 
is  supposed  to  exist  which  really  does  not 
exist.     Mowatt  v.  Wright,  19  D.  608. 

A  mistake  of  fact  occasioned  by  acting  on 
the  representations  of  another,  which  repre- 
sentations were  in  turn  occasioned  by  a 
mistake  of  law,  is  sufficient  ground  for  relief 
in  equity  from  a  contract  entered  into  with 
the  person  making  the  representations,  and 
on  the  faith  thereof.  Champlin  v.  Laytin,  31 
D.  382. 

A  mistake  of  foreign  law  is  regarded  as  a 
mistake  of  fact.  Norton  v.  Marden,  32  D. 
132. 

Where  parties  contract  under  a  mutual 
mistake  of  the  facts  supposed  to  exist,  there 
being  no  fraud  and  no  beneficial  interest  ob- 
tained, the  party  who  pays  the  money  may 
recover  it  back;  but  if  any  benefit  has  been 
derived  by  such  a  party,  no  recovery  can  be 
had.    lb. 

A  contract  for  the  sale  of  lands,  made 
under  the  mistaken  idea  that  the  legislative 
power  would  pass  laws  which  would  greatly 
enhance  the  value  of  the  land,  which  ex- 
pectation was  the  only  inducement  to  enter- 
ing into  the  contract,  will  be  relieved  from 
in  equity,  if  such  laws  are  not  passed, 
without  any  fanlt  imputable  to  the  parties 
to  the  contract    Miles  v.  Stevens,  45  D.  621. 

Ignorance  of  facts,  of  which  ignorance  a 
party  was  aware,  does  not  constitute  a  mis- 
take of  facts.  McDaniels  v.  Bank  of  But- 
land,  70  D.  406. 

Where  a  mistake  is  one  both  of  law  and 
fact,  though  the  latter  is  the  result  of  the 
former,  relief  will  be  granted  when  justice 
and  equity  require  it.  Freeman  v.  Curtis, 
81  D.  564. 

Money  paid  to  the  holder  of  a  check  or 
draft  drawn  without  funds  may  be  recovered 
back,  if  paid  by  the  drawee  under  a  mistake 
of  fact  Merchants'  NaL  Bank  v.  NaL  Bogie 
Bank,  100  D.  120. 

The  rule  of  a  clearing-house  association 
that  a  bad  check  is  to  be  returned  by  the 
bank  receiving  it  to  the  bank  from  which  it 
was  received,  and  in  no  case  to  be  held  after 
one  o'clock,  simply  fixes  a  time  at  which 
payment  of  the  check  is  to  be  considered 
oomplete;  and  a  failure  to  return  suoh  a 
check  by  that  time  does  not  work  a  forfeit- 
ure of  the  money  paid  on  it    lb, 

A  mistake  of  fact  in  redeeming  from  a  tax 
sale  will  be  relieved  against  in  equity,  the 
same  as  are  other  cases  of  mistake  of  fact. 
Noble  v.  Bullis,  92  D.  442. 

Plaintiff's  land  had  been  sold  for  the  taxes 
of  a  certain  year.  By  mistake,  it  was  after- 
wards sold  for  the  taxes  of  the  same  year. 
Upon  discovering  the  fact  of  the  first  sale, 
and  without  knowledge  of  the  second,  plain- 
tiff went  to  the  clerk  to  redeem,  and  the 
clerk,  by  mistake,  consulted  the  record  of  the 
second  sale,  and  upon  the  plaintiff's  paying 


him  the  amount  due  thereon,  issued  to  bin 
a  certificate  of  redemption.  Held,  that  thest 
facts  entitle  plaintiff  to  redeem  from  the  first 
sale  after  the  period  prescribed  by  law  had 
expired,  upon  paying  the  holder  of  the  tax 
deed  the  amount  due  him,  with  penalty  and 
interest,    lb. 

6.  Mistakes  in  contracts,  generally. 
— The  statute  of  frauds  does  no  more  to 
protect  a  defendant  than  a  plaintiff  against 
mistakes  in  written  contracts.  Smith  v.  Al- 
ien, 21  D.  33. 

A  mutual  mistake  as  to  the  existence  of 
property  contracted  to  be  sold,  which  has  no 
existence  at  the  time,  renders  the  bargain 
nugatory.     Mactier  v.  Frith,  21  D.  282. 

Where  a  party  exchanges  notes  of  a 
broken  bank  tor  those  of  a  solvent  one,  the 
loss  must  fall  on  him,  both  parties  being  ig- 
norant of  the  failure  at  the  time  of  the  ex- 
change.    Frontier  Bank  v.  Morse,  38  D.  284. 

The  rule,  Potior  est  conditio  de/endentis,  does 
not  apply,  where  plaintiff  sues  to  recover  for 
loss  caused  by  the  failure  of  a  bank  whose 
notes  he  has  received  in  exchange  for  those 
of  a  solvent  bank.    lb. 

A  tender  of  the  bills  to  the  defendant  is 
excused,  where  he  declares  in  peremptory 
terms  that  he  will  have  nothing  to  witn 
them.    lb. 

7.  Mistakes  in  deeds  and  contracts 
for  sale  of  land.  —  Equity  will  relieve 
against  a  mistake  in  a  deed  or  contract  m 
writing,  upon  satisfactory  parol  proof  of 
such  mistake,  whether  the  relief  is  sought 
affirmatively  by  a  suit  to  reform  the  contract, 
or  by  way  of  defense  to  a  bill  for  specific 
performance;  and  this,  notwithstanding  the 
tact  that  the  mistake  is  denied  by  the  oppo- 
site party.    Gillespie  v.  Moon,  7  D.  659. 

Where  the  grantor  and  grantee  in  a  deed 
with  warranty,  under  mistake  of  the  facts, 
thought  that  lands  were  conveyed,  to  which 
it  subsequently  appeared  the  grantor  had 
no  title,  such  deed  will  be  set  aside.  Walker 
y.  Dunlop,  9  D.  787. 

It  is  ignorance  of  a  material  fact,  and 
suoh  as  vitiates  the  agreement  in  a  court  el 
equity,  where  a  purchaser,  by  deed  of  bargain 
and  sale,  with  general  warranty,  afterward 
reluctantly  enters  into  an  argeement  to  re- 
scind the  sale,  upon  the  solicitation  of  the 
vendor,  the  land  having  doubled  in  value, 
upon  the  belief  that  the  vendor  had  no  title 
to  a  moiety  of  the  land,  when  in  fact  his  title 
had  been  perfected  by  the  statute  of  limi- 
tations, which  fact  was  withheld  by  him. 
Triggy.Bead,  42  D.  447. 

Reconveyance  of  real  estate  conveyed  un- 
der a  mistake  of  law,  and  consequent  mi*> 
take  of  fact,  will  be  decreed  where  there 
was  no  consideration  for  the  conveyance,  tike 
means  used  to  obtain  it  were  improper,  sad 
the  grantee  of  the  property  ought  not  nm 
good  conscience  to  retain  it.  freest**  w„ 
Curtis,  81  D.  664. 
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Mistakes  of  parties  in  sales  of  land  as  to 
location  and  description  of  the  premises  in- 
tended to  be  sold  may  be  corrected  on  suf- 
ficient proof.  8tuTe  v.  McDowell,  86  D.  590. 
Proof  of  mistake  of  parties  in  sales  of  land 
as  to  location  and  description,  to  authorise 
correction  thereof,  must  be  clear  and  deci- 
sive; but  it  is  error  to  instruct  the  jury  that 
in  order  to  find  the  fact  of  snob  mistake  they 
must  be  satisfied  beyond  a  reasonable  doubt 
lb. 

Mistake  of  a  grantor  as  to  the  lend  effect 
of  language  used  in  a  deed,  if  the  language 
is  such  as  he  intended  should  be  used,  will 
not  afford  him  any  ground  of  relief  in  equity. 
Burtr.  Wilson,  87  D.  142. 

8. and  other  specialties. — Equity 

will  correct  a  mistake  in  a  bond,  whether 
the  relief  be  sought  for  the  purpose  of  en- 
forcing the  bond,  or  to  defeat  it  when  set 
up  to  rebut  an  equity.  8rmth  v.  A  lien,  21 
D.  33. 

A  mistake  in  the  attempted  description  of 
mortgaged  premises,  in  a  mortgage  of  land, 
which  has  been  duly  executed  and  recorded, 
will  be  corrected  in  equity,  not  only  as 
against  the  mortgagor,  but  also  as  against 
judgment  or  attaching  creditors  of  the  mort- 
gagor and  purchasers  under  them  with  no- 
tice of  the  mistake.  Btrange  v.  Beach,  78  D. 
308. 

9.  Mistake  as  to  quantity  of  land 
conveyed.  — If  a  conveyance  of  a  greater 
or  less  quantity  of  land  than  was  contem- 
plated is  obtained  through  fraud  or  gross 
and  palpable  mistake,  equity  will  relieve. 
Fisher  v.  May,  6  D.  020;  BoUnger  v.  Jewett, 
87  O.  372.    Thus  where  a  trustee  for  an 
infant,  intending  to  convey  two  hundred 
acres,  part  of  an  entire  tract  of  two  hun- 
dred and  fifty  acres,  by  a  mistake  in  the  de- 
scription conveyed    the  whole  tract,  in  a 
suit  brought  by  the  cestui  que  trust  after  the 
death  of  the  trustee,  the  court,  upon  parol 
proof  of  the  mistake,  decreed  a  reconvey- 
ance of  the  fifty  acres  erroneously  included 
in  the  deed.    Oillespk  v.  Mam,  7  D.  669. 
Bat  each  ease  must  be  considered  with  ref- 
erence not  only  to  the  relative  extent  of  the 
surplus  or  deficit,  but  its  other  peculiar  cir- 
cumstances;  such  as  the   conduct  of   the 
parties,  the  value,  extent,  and  locality  of 
the  land,  the  date  of  the  contract,  the  price, 
eto.     OVonnett  ▼.  Duke,  94  D.  282.    The 
proof  in  such  cases  must  be  clear  and  strong, 
so  as  to  establish  the  mistake  to  the  entire 
satisfaction  of  the  court    Gillespie  v.  Moon, 
7  IX  659. 

Where  the  conveyance  in  whioh  the  mis- 
take occurred  was  made  by  a  trustee  for  an 
infant,  in  1804,  and  the  trustee,  upon  discov- 
ery of  the  mistake,  in  1806,  notified  the  agent 
of  the  vendee  that  she  intended  to  apply  to 
the  court  for  relief,  but  died  in  1814,  with- 
out having  taken  any  steps  for  that  purpose, 
and  the  cestui  que  trust  brought  the  suit  im- 
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mediately  after  the  trustee's  death, — held, 
that  the  relief  was  not  barred  by  acquies- 
cence,   lb. 

A  vendee  of  land  conveyed  by  mistake  is 
not  entitled  to  compensation  for  improve- 
ments made  thereon  after  he  has  knowledge 
of  the  mistake,  and  after  he  has  declared  his 
intention  to  take  advantage  of  it.    lb. 

Equity  will  rescind  a  contract  for  sale  of 
land  for  mutual  mistake  as  to  quantity  of 
land  which  the  boundaries  riven  m  the  con- 
tract contained,  where  the  deficiency  is  ma- 
terial, upon  the  application  of  the  purchaser, 
if  the  mistake  is  clearly  proved.  Belknap  v. 
Bealey,  67  D.  120. 

"More  or  less,"  used  in  the  contract  in 
connection  with  the  statement  of  the  quan- 
tity, will  not  prevent  granting  such  relief. 
Belknap  v.  Bealey,  67  D.  12a  8.  P.,  Paine 
v.  Upton,  41  R.  371. 

A  vendee,  in  an  action  on  a  bond  for  the 
purchase  price  of  certain  lands,  may  show 
m  defense  thereto  a  mistake  made  by  the 
surveyor,  by  which  a  larger  amount  of  land 
was  contracted  for  than  there  was  in  reality. 
Jenks  v.  Frife,  42  D.  227. 

Equity  will  not  relieve  against  mistake  in 
quantity  of  land  sold,  when  it  appears  that 
the  parties  intended  a  contract  of  hazard. 
Button  v.  Sutton,  66  D.  109. 

In  a  sale  of  land  per  acre,  less  variation 
from  the  quantity  intended  to  be  conveyed 
will  be  taken  as  evidence  of  mistake  than 
where  a  specific  tract  is  sold  by  metes  and 
bounds,  the  number  of  acres  being  men- 
tioned merely  as  matter  of  description. 
O'ConneU  v.  Duke,  94  D.  282. 

Where  vendor  believes  that  he  is  selling, 
and  the  vendee  that  he  is  buying,  a  definite 
and  specific  one  third  of  a  league  survey 
of  land,  and  a  deficit  in  quantity  is  caused 
by  the  conflict  of  the  survey  with  an  older 
and  better  title,  unknown  at  the  time  to 
either  of  the  contracting  parties,  it  is  such 
mistake  of  fact  as  to  entitle  the  vendee  to 
recover  the  amount  paid  for  the  deficit. 
Emerson  v.  Navarro,  98  D.  634. 

10.  Evidence  to  prove  mistake.— 
Evidence  of  mistake  must  be  full  and  satis- 
factory, to  show  mistake  in  a  bond.  Smith  v. 
Allen,  21  D.  33. 

Mistake  in  a  deed  or  written  contract  will 
not  be  relieved  against  unless  express  proof 
be  adduced  as  to  the  intention  of  the  parties. 
Moore  v.  Vick,  32  D.  301. 

MITIGATION. 

Of  damages,  evidence  in,  see  Libel,  18; 
Malicious  Prosecution,  18;  Seduc- 
tion, 12;  Slander,  32. 

Of  damages,  how  pleaded  under  code,  see 
Pleading,  118. 

Of  damages,  in  action  against  carriers,  see 
Carriers,  121. 

Of  damages,  in  actions  on  contracts,  see  Con- 
tracts, 164 
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MORTGAGEE. 

Competency  of,  as  a  witness,  see  Wrra 
48. 

MORTGAGES. 


Of  damages,  in  breach  of  promise  oases, 

Marriage  and  Divorce,  42. 
Of  damages,  what  may  be  shown  in,  sse 

Damages,  47,  48. 
Of  punishment,  agreements  to  procure,  see 

Contracts,  105. 

MOB. 

liability  for  property  destroyed  by,  see 
Counties,  19;  Municipal  Corpora- 
tions, 67. 

MODIFICATION. 

Of  allowance  of  alimony,  see  Marriaos  and 

Divorce,  94. 
Of  contracts,  see  Contracts,  VLT. 
Of  prayer  for  instructions,  see  Trial,  93. 


Com* 


MONEY. 

Liability  of  carriers  of,  set 

panics,  2. 
Liability  of  innkeeper  for  loss  of,  see  Inns 

AND  INNKEEPERS,  8. 

Of  passenger,  liability  of  oarrier  for,  sse  CAR- 
RIERS, 84, 

Of  ward,  investment  of,  by  guardian,  see 
Guardian  and  Wars,  16. 

Payments  other  than  in,  see  Payment,  22- 
83. 

When  liable  to  attachment,  see  Attachment, 
27. 

When  reached  by  execution,  sse  Execution, 
34. 

MONEY  PAID. 

When  the  action  lies,  generally,  sse  Assump- 
sit, 6-7;  Payment,  21. 

On  void  assessment,  recovery  of,  sse  Muni* 
mpAL  Corporations,  64. 

Under  duress,  recovering  back,  sse  Duress, 

MONEY  BEOEIVED. 
When  tiie  action  lies,  see  Assumpsit,  o\  sX 

MONOMANIA. 
As  a  defense,  see  Insane  Persons,  28. 


As  evidenoe  of  incapacity  to  make  will,  sse 
Wills,  7. 

MONTH. 

When  means  "lunar  "and  when  "calendar,'* 
sos  Time,  4. 

MONUMENTS. 

Control  courses  and  distances,  sse  Bounda- 
ries, 6;  Public  Lands,  25. 

Effect  of,  on  location  of  land  patent,  sse  Pub- 
lic Lands,  38. 

MORAL  INSANITY. 
Defense  of,  see  Insanr  Persons,  80. 

MORAL  OBLIGATION. 
Am  a  consideration,  see  Contracts,  20,  88. 

MORTGAGED  PROPERTY. 
Bight  of  dower  in,  see  Dower,  10. 


[Includes  the  nature  and  Incidents  of  eonTey- 
ances  of  realty  as  security  for  the  payment  of 
money,  or  [the  performance  of  other  obligation. 
81mllar  conveyances  of  personalty  are  under 
Chattel  Mortgages.] 

As  means  of  evidenoe,  see  Evidence,  206. 
Attachment  of  mortgagee's  interest,  see  At- 
tachment, 28. 
By  personal  representatives,  see  Ezrcutobs 

and  Administrators,  46. 
Declarations  of  parties  to,  as  evidence,  see 

Evidence,  141. 
Distinguished    from   conditional    sale,    set 

Chattel  Mortgages,  6;  Sales,  65. 
Distinguished    from   pledge,    see    Chattb 

Mortgages,  19. 
Distinguished  from  sale,  see  Sales,  A 
Effect  of  alterations  in,  see  Alteration  or 

Instruments,  17. 
Effect  of,  as  estoppels,  see  Estoppel,  80. 
From  members  of  building  ittiMTistiims, 

Building  Associations,  3. 
Insurable  interest  of  mortgagee, 

anob,  87. 
Issuing  executions  against  lands  subject  s% 

see  Execution,  40. 
Liability  of  infants  on,  see  Infants,  26. 
Of  chattels,  see  Chattel  Mortgages. 
Of  corporations,  see  Corporations,  124. 
Of  homesteads,  see  Homesteads,  21-28. 
Of  railroad  property,  see  Railroad  Com- 
panies, 10,  11. 
Of  vessels,  see  SsimNO,  8,  9. 
Parol  evidenoe  to  explain,  see  Evidence,  1 17. 
Parol  evidenoe  to  show  a  deed  to  be,  see 

also  Evidence,  112. 
Power  of  corporation  to  give,  ses  Oorpo&a* 

tions,  98. 
Power  of  one  partner  to  bind  firm  by,  see 

Partnership,  89. 
Right  to  interest  on  debt  secured  by,  see 

Interest,  14. 
Sales  of  land  subject  to,  see  Execution,  87. 
Staying  proceedings  in  foreclosure,  see   In* 

junction,  17. 
What  are  fixtures  as  between 

ntoiijgagee,  see  Fixtures,  11. 
When   right   to   foreclose   is   barred, 

Ldotations  of  Actions,  49. 
When  usurious,  see  Usury,  9. 
When  within  statute  of  frauds, 

tracts,  64. 

L  What  Constitutes  a  Mortoaor. 

1.  General  PrmeMee;  and  Herein  ©/ 

when  a  Deed  AbeobUe   as    Form 
will  be  Deemed  so  be  a  Mortgage. 

2.  Form  and  Bequwilee  of  the  I  met  i  m 

tnent, 
TL  Validity,  Interprbtatton,  ani>    R*. 

PECT. 

ILL  Rights  and  Liabilrxeb  op  the  Pj 
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IV.  Registration;  Priority. 
V.   Assignments. 
VL  Remedies  of  the  Mortgagee. 

1.  By  Proceedings  at  Law. 

2.  Foreclosure  by  Suit  in  Equity,  or 

Action  under  Code, 
ft.  Foreclosure  under  Power  of  Sale 

Contained  in  Mortgage. 

VTX  Redemption. 

VTLL  Discharge  of  the  Lien,  bt  Pay- 
ment, Satisfaction,  or  Other- 
wise. 

L  What  Constitutes  a  Mortgage. 

1.  General  Principles;  and  Herein  of  when 
a  Deed  Absolute  in  Form  will  be  Deemed  to 
be  a  Mortgage. 

1.  General  nature  of  the  contract.  — 
A  mortgage  was  regarded  at  common  law  as 
«  conveyance  of  a  conditional  estate,  and 
upon  breach  of  its  conditions  the  estate  be- 
-came  absolute;  but  to  relieve  the  hardship 
-of  this  role,  courts  of  equity  gave  to  the 
mortgagor  a  right  to  redeem,  upon  payment 
of  the  debt  secured,  within  a  reasonable 
-time.     Ooodenow  v.  Ewer,  76  D.  540. 

A  mortgage,  although  in  form  a  conveyance 
-of  land,  is,  in  substance,  but  a  security  for  the 
(payment  of  money.  A  say  v.  Hoover*  45  D.  713; 
Wilson  v.  Troup,  14  D.  458;  Morris  v.  Mow- 
all,  22  D.  661;  McMillan  v.  Richards,  70  D. 
655;  Blunt  v.  Walker,  78  D.  709;  Timms  v. 
Shannon,  81  D.  632;  Dutton  v.  Warschauer, 
82  D.  765;  Horstman  v.  Cerker,  88  D.  501. 
The  mortgagor  is  regarded  as  the  real  owner 
of  the  land  and  entitled  to  its  possession. 
Duty  v.  Graham,  62  D.  534.  Ana  no  breach 
of  its  conditions  can  possibly  vest  the  title 
in  the  mortgagee.  Oodeffroy  v.  Caldwell,  56 
D.  360;  Ooodenow  v.  Ewert  76  D.  540;  John- 
v.  Sherman,  76  D.  481. 

"  Once  a  mortgage  always  a  mortgage  "  is 

ancient  and  approved  maxim  in  equity, 

-the  effect  of  which  is  to  protect  borrowers 

from  being  forced  by  their  necessities  into 

unequal  and  cruel  bargains.     Youle  v.  RicJi- 

ards,  23  D.  722. 

Agreements  tending  to  alter  the  original 
nature  of  the  mortgage,  in  any  subsequent 
-ovent,  so  as  to  cnt  off  the  equity  of  redemp- 
tion, are  invalid.     lb. 

Mortgage  notes  are  deemed  the  principal, 
and  the  land  is  merely  accessory  thereto. 
Buck  v.  Swazey,  56  D.  681. 

The  taking  of  a  mortgage  does  not  operate 
as  an  extinguishment  of  the  debt,  or  as  a 
suspension  of  the  remedy,  unless  there  is  an 
-express  agreement  to  that  effect.  Burke  v. 
Crvgerf6$T>.  102. 

A  prior  outstanding  mortgage  in  a  third 
party  is  only  a  pledge  of  land  as  security  for 
a  debt,  and  is  to  be  regarded  as  a  legal  title 
in  the  mortgagee,  or  his  assignee,  only  for 
the  purpose  of  enforcing  payment;  and  wheu 
another  who  has  no  interest  in  the  debt  at- 
tempts to  set  it  up  for  bis  own  benefit,  this 


is  in  fraud  of  the  purpose  for  which  it  was 
given.    Savage  v.  Dooley,  73  D.  680. 

A  mortgage  is  not  a  "  conveyance  "  within 
the  statute  against  selling  pretended  titles. 
Han-al  v.  Leverty,  47  R.  608. 

2.  What  constitutes  a  mortgage, 
generally.  —  No  particular  words  or  form 
of  conveyance  are  necessary  to  give  the  con- 
tract the  qualities  of  a  mortgage.  It  may 
be  laid  down  as  a  general  rule,  subject  to 
few  exceptions,  that  wherever  a  conveyance 
or  assignment  of  an  estate  is  originally  in- 
tended as  a  security  for  money,  whether 
this  intention  appear  from  the  deed  itself,  or 
any  other  instrument,  it  is  always  consid- 
ered in  equity  as  a  mortgage.  Wilcox  v. 
Morris,  8  D.  678. 

A  lease  for  years,  reciting  the  payment  of 
a  specified  sum  in  full  for  rent,  and  cove- 
nanting that  upon  payment  of  the  aforesaid 
sum  and  interest  thereon,  the  lessee  will 
reconvey  the  premises  to  the  lessor,  is  a 
mortgage,  establishing  between  the  parties 
the  relation  and  obligation  of  mortgagor 
and  mortgagee,  although  the  lessee  does  not 
execute  toe  instrument  otherwise  than  by 
accepting  it.     Nugent  v.  Riley,  35  D.  355. 

An  instrument  may  be  regarded  as  a  mort- 
gage, although  do  other  written  evidence  of 
debt  exists  tnan  that  furnished  by  the  in- 
strument itself.  Graliam  v.  Stevens,  80  D. 
675. 

Where  one  becomes  surety  on  the  notes 
of  another,  and  the  latter  executes  and  de- 
livers to  him  an  instrument  which  recites 
that  it  is  given  "for  the  full  and  better 
securing  "  the  said  surety  "  from  ail  liability 
for  which  he  may  become  indebted  as  my 
security  on  any  notes,"  etc.;  and  conveys 
to  the  surety  certain  chattels,  "  to  have  and 
to  hold,  etc.,  as  his  own  right  and  title  until 
he  shall  become  relieved  from  all  indebted- 
ness or  obligation  incurred  as  security  as 
aforesaid,"  —  this  is  not  a  conveyance  in 
any  sense,  but  a  mortgage  or  instrument  in 
the  nature  thereof,  within  the  meaning  of 
the  recording  laws.  McKnigld  v.  Cordon,  04 
D.  164. 

8.  What  does  not. —  In  every  mort- 
gage, however  we  regard  it  in  relation  to 
the  nature  of  the  estate  created  thereby, 
there  is  a  right  after  condition  broken  to  a 
foreclosure  on  the  part  of  the  mortgagee  and 
a  right  of  redemption  on  the  part  of  the 
mortgagor.  These  two  rights  are  mutual 
and  reciprocal.  When  one  cannot  be  en- 
forced, the  existence  of  the  other  is  denied, 
and  when  either  is  wanting,  the  instrument, 
whatever  its  resemblance  in  other  respects, 
is  not  a  mortgage.  Koch  v.  Briggs,  73  D. 
651. 

A  deed  upon  condition  is  a  mortgage  only 
when  it  is  security  for  a  debt,  or  for  a  de- 
mand in  the  nature  of  a  debt;  if  upon 
breach  of  the  condition  the  demand  would 
be  for  unliquidated  damages,  it  is  not  a 
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declared  to  be  only  a  mortgage  as  between 
himself  and  H.,  —  held,  that  the  facts  fully 
established  a  resulting  trust,  which  a  court 
of  equity  would  recognize,  and  that  the  deed 
to  H.  must  be  treated  as  a  mortgage  between 
the  parties.      Drqden  v.  Hanway,  100  D.  61. 

8.  When  it  will  not  be  so  deemed.  — 
Unless  a  conveyance  was  intended  as  a 
mortgage  at  the  time  of  its  inception,  it  can 
never  become  such  in  law  by  any  subsequent 
act  of  the  parties,  Hale  v.  Jewell,  22  D. 
212. 

An  absolute  conveyance  of  land  in  pay- 
ment of  overdue  notes  which  are  not 
delivered  up  to  the  grantor  would  probably 
be  treated  as  a  mortgage,  if  the  land  were 
situated  in  Vermont,  out  otherwise  when  it 
b  situated  in  Canada,  where  such  a  trans- 
action would  be  treated  as  an  absolute  con- 
veyance in  payment  of  the  debt,  as  it  would 
be  in  Vermont  also,  had  the  notes  been  sur- 
rendered.   Baxter  v.  Willey,  31  D.  623. 

A  deed  conveying  to  two  parties  as 
tenants  in  common,  certain  real  estate,  can- 
not, as  against  the  purchaser  at  a  sheriff's 
sale  of  the  interest  of  one  of  the  co-tenants, 
under  a  judgment  recovered  against  him 
prior  to  the  date  of  the  deed,  be  shown  to 
nave  been  intended,  as  between  the  grantees, 
to  operate  as  a  security  by  way  of  mortgage 
for  a  loan  made  to  his  co-tenant  by  the  one 
whose  interest  was  so  sold.  Campbell  v. 
Lowe,  66  D.  339. 

9.  Absolute  deed  with  defeasance 
clause.  —  A  deed  absolute  and  a  defeasance 
constitute  a  mortgage,  Friedley  v.  Hamilton, 
17  D.  638. 

A  defeasance  executed  at  the  same  time 
with  an  absolute  conveyance  makes  in  law 
one  instrument,  which  will  generally  be 
considered  a  mortgage.  Edrington  v.  Har- 
per, 20  D.  145. 

Absolute  conveyance  coupled  with  an 
agreement  that  it  shall  be  void  if  a  certain 
debt  due  the  grantee  is  paid  within  a 
year  is  in  equity  a  mortgage,  and  the 
grantee  may  redeem  on  paying  the  debt. 
Youle  v.  Richards,  23  D.  722. 

A  deed  with  a  condition  of  defeasance 
upon  the  back  is  but  a  security  for  money, 
and  therefore  only  a  mortgage,  and  whether 
the  condition  preceded  or  followed  the  sig- 
nature, does  not  affect  its  nature.  Perkins 
v.  Dibble,  36  D.  97. 

Where  the  condition  is  not  complied  with 
at  time  stipulated,  but  is  performed  after- 
wards, the  land  revests  in  the  grantor  with- 
out the  necessity  of  a  reconveyance.     lb. 

A  conveyance  absolute  in  terms,  accom- 
panied by  a  separate  defeasance,  is  in  effect  a 
mortgage,  and  must  be  recorded  as  such,  in 
order  to  take  priority  over  subsequent  bona 
fide  purchasers  whose  conveyances  are  first 
duly  recorded.  Manufacturers1  etc.  Bank  v. 
Bank  of  Pennsylvania,  42  D.  240. 

Where  an  absolute  deed  with  a  defeasance 


given,  and  afterwards  the  defeasance 
de 


was 

was  delivered  up  to  the  grantee  for  s  not* 
for  $191.31,  with  parol  condition  thai 
grantee  should  sell  the  land  and  pay  the 
grantor  all  it  brought  over  $800,  and  gran- 
tee himself  bought  the  land  at  auction,  — 
held,  the  deed  was  a  mortgage  only,  and  the 

frantor  might  redeem  even  after  the  tale. 
fyndman  v.  Hyndman,  46  D.  171. 

10.   or  separate  agreement  to 

reconvey.*  —  An  absolute  deed  and  a  bond 
to  reconvey  upon  the  repayment  of  the  par* 
chase-money  constitute  a  mortgage,  Harbt- 
son  v.  Lemon,  23  D.  376;  ErsHne  v.  Townsend, 
3  D.  71;  McLaughlin  v.  Shepherd,  52  D.  646; 
Baxter  v.  Dear,  76  D.  89. 

An  absolute  conveyance  and  bond  to  re- 
convey do  not  constitute  a  mortgage,  unlesi 
it  is  clear,  from  the  contemporaneous  agree* 
ments  and  dealings,  that  such  was  the  inten- 
tion; and  the  absolute  vendee  having  the 
legal  title,  his  widow  may  have  dower  in  the 
premises.     Chase's  Case,  17  D.  277. 

To  make  a  deed  absolute  and  bond  for  re- 
conveyance a  mortgage,  the  bond  and  deed 
should  bear  even  (late  and  be  parts  of  one 
transaction.     Bennock  v.  Whipple,  28  0. 181 

A  bond  by  grantee  to  grantor  in  consider- 
ation of  the  conveyance,  and  conditioned  for 
the  support  of  the  grantor  during  his  life, 
and  in  case  of  neglect  or  failure  in  the  con- 
dition, to  reconvey  the  land,  does  not  con- 
stitute a  mortgage;  in  case  of  neglect  or 
failure  to  so  support,  the  grantor  is  entitled 
to  relief  in  equity  by  a  decree  of  reconvey- 
ance.   Robinson  v.  Robinson,  69  D.  901. 

Though  a  deed  of  land  with  an  unrecorded 
bond  to  reconvey  constitutes  a  mortgage 
only  as  between  the  parties,  as  to  the  public 
without  notice  it  conveys  the  fee;  and  if  the 
holder  of  the  record  title  under  it  conveyi 
an  easement  in  the  land,  even  without  con- 
sideration, and  the  person  to  whom  such 
conveyance  is  made  conveys  to  a  third  per- 
son tor  a  valuable  consideration,  neither 
grantee  having  any  knowledge  of  the  bond 
to  reconvey,  the  latter  grantee  will  acquire 
such  title  as  the  record  gives  him.  Angst 
y.  Dyer,  99  D.  766. 

A  parol  agreement  made  at  the  time  of  the 
execution  of  a  deed  of  bargain  and  sale,  that 
the  grantee  shall  subsequently  give  to  the 
grantor  a  bond  to  reconvey  upon  the  pay- 
ment of  a  certain  sum,  and  the  giving  of 
such  bond,  pursuant  to  the  agreement,  will 
not,  at  law,  make  the  conveyance  a  mort- 
gage.   Lund  v.  Lund,  8  D.  29. 

An  absolute  deed  with  a  covenant  by  the 
grantee  that  he  is  to  reconvey  upon  the  re- 
payment of  a  certain  sum  and  interest  withis 
a  year,  the  grantor  remaining  in  possession, 
constitutes  a  mortgage,  and  will  be  so  con- 
strued, although  it  appears  by  parol  that  the 

*  Absolute  deed  and  agreement  to  reconvey, 
when  constitute  a  mortgage,  see  noes,  11  D.  js> 

808. 


MORTGAGES,  I,  1,  2. 
Wot  Index  to  Notes  In  American  I>eelalmui  and  American  Report*, 


2340 


Tolnme  I* 


parties  did  not  so  intend     it.     CohoeU  v. 
Wood*  27  D.  345. 

The  transaction  is  a  mortgage  where  a 
deed  is  made  of  certain  premises,  but  the 
grantor  remains  in  possession,  and  prior  to 
the  execution  and  delivery  of  the  deed  the 
grantee  indorses  upon  its  back  an  agreement 
to  reconvey,  at  the  expiration  of  a  specified 
time,  in  payment  of  a  sum  of  money,  nearly 
equal  to  the  consideration  of  the  deed,  and 
less  than  the  value  of  the  premises,  together 
with  a  sum  for  the  use  of  the  premises. 
Graham  v.  Stevens,  80  D.  675. 

A  mere  contract  to  reconvey  is  not  such 
defeasance  as  will  convert  an  absolute  deed 
into  a  mortgage;  for  where  there  is  no  debt 
to  be  secured,  there  can  be  no  mortgage. 
Reading  v.  Weston,  18  D.  89. 

A  mortgagor  of  land  worth  more  than  the 
amount  of  the  mortgage  deeded  it  to  the 
mortgagee,  and  took  back  a  contract  of  sale 
providing  that  on  default  the  mortgagee 
should  have  immediate  possession  and  a  lien 
on  the  crops.  Held,  that  the  transaction 
was  a  mere  mortgage.  Ferris  v.  Wilcox,  47 
R.551. 

11.  Parol  evidence  to  convert  deed 
Into  mortgage.  —  Parol  evidence  is  admis- 
sible to  show. that  a  deed  absolute  on  its  face 
was  intended,  for  a  mortgage.  Moore  r. 
Madden,  46  D.  298;  Stoart  v.  Service,  34  D. 
211;  Johnson  v.  Sherman,  76  D.  481;  Camp- 
bell v.  Dearborn,  12  R.  671.  Contra,  Hale 
v.  Jewell,  22  D.  212;  Bragg  v.  Massie,  79  D. 
82.  And  this  may  be  done  as  between  third 
persons  with  notice,  as  well  as  between  the 
parties.  .  Hall  v.  SaviU,  54  D.  485. 

Parol  evidence  adding  a  condition  to  those 
in  the  bond  for  reconveyance  is  not  admis- 
sible.    Bennoek  v.  Wltippk,  28  D.  186. 

To  have  the  effect  of  converting  a  deed 
absolute  on  its  face  into  a  mortgage,  evi- 
dence of  a  parol  contemporaneous  agreement 
that  the  deed  was  to  be  received  as  a  mere 
mortgage,  and  that  the  grantor  should  have 
the  right  to  redeem,  must  be  clear,  sat- 
isfactory, and  conclusive,  and  not  made  up 
of  loose  and  random  conversations  with  the 
grantee.  CorbU  v.  SmUh,  71  D.  431;  Hogan 
v.  James,  97  D.  644. 

Such  evidence,  even  if  clear,  should  be 
received  with  great  caution,  as  against  the 
sworn  answer  of  respondent.  CorbU  v.  Smith, 
71  D.  431. 

2.  Form  and  Requisites  of  the  Instrument, 

18.  Execution.  —  An  admission  by  de- 
fendants that  a  bond  and  mortgage  were 
executed  in  the  manner  set  forth  in  the  bill 
to  foreclose  precludes  all  inquiry  into  the 
fact  or  the  manner  of  the  execution.  Van 
Hook  ▼.  SomervUle  Mfg.  Co.,  45  D.  401. 

A  contract  for  a  mortgage  need  not  be 
under  seal;  and  when  made  through  an  at- 
torney, his  authority  need  not  be  evidenced 
by  a  sealed  instrument,  nor  is  it  indispen- 


sable that  it  be  executed  in  the  name  of  the 
principal.     Love  v.  Water  etc  Co,,  91  D.  602. 

A  mortgage  is  well  executed  by  a  married 
woman,  signing  by  her  Christened  name 
alone,  her  full  name  appearing  in  the  body  of 
the  instrument  and  in  the  acknowledgment. 
Zaun  v.  Mailer,  36  R.  193. 

Defendant  executed  a  note  and  mortgage, 
leaving  a  blank  in  each  for  the  name  of  the 
payee  and  mortgagee,  and  delivered  them  to 
an  agent*  to  enable  him  to  raise  money 
thereon.  The  agent  procured  the  plaintiff 
to  loan  the  money,  and  inserted  his  name  in 
the  blanks.  Held,  that  the  instruments 
were  valid  without  a  new  execution  and  de- 
livery.    Van  Stta  v.  Buenson,  9  R.  486. 

18.  Subscribing  witnesses.— A  mort- 
gage recorded  with  the  name  of  only  one 
witness  conveys  no  legal  estate.  Bank  of 
Muskingum  v.  Carpenter,  28  D.  616. 

Addiug  the  name  of  a  second  witness  to  a 
mortgage  after  it  is  recorded,  if  done  with 
the  mortgagor's  consent,  does  not  destroy  its 
validity  as  an  equitable  mortgage.     lb. 

The  Minnesota  act  of  1858  legalizing  con- 
veyances of  real  estate  having  but  one  wit- 
ness, though  retroactive,  is  nevertheless 
constitutional,  and  renders  valid  a  prior 
mortgage  having  but  one  witness.  Ross  v. 
Wortiungton,  88  D.  95. 

A  mortgage  having  but  one  witness,  which 
has  been  legalized  by  a  curative  act,  but  the 
registration  of  which  has  not  been  legalized, 
cannot  be  foreclosed  by  advertisement.  But 
after  its  registration  has  been  legalized  by  a 
curative  act,  it  may  be  so  foreclosed.     lb, 

14.  Acknowledgment.— An  acknowl- 
edgment of  a  mortgage  having  blank  the 
name  of  the  person  acknowledging  it  vests 
no  legal  interest  in  the  mortgagee.  SmUh 
v.  Hunt,  42  D.  201. 

A  purchaser  under  a  foreclosure  sale  of 
such  a  mortgage  acquires  no  legal  title,  and 
cannot  recover  the  property  in  an  action  oi 
ejectment.     lb. 

An  unacknowledged  mortgage  is  valid  as 
between  the  parties  to  it,  and  the  lien  be- 
comes fixed  and  complete  by  the  mere  exe- 
cution and  delivery  of  the  instrument.  Main 
v.  Alexander,  47  D.  732. 

Substantial  compliance  with  what  the  stat- 
ute requires  to  be  done  ought  affirmatively  to 
appear  from  a  certificate  of  acknowledgment 
of  a  mortgage.  Although  a  literal  compli- 
ance with  the  statute  is  not  required,  words 
of  similar  import  must  be  employed.  Jacoway 
v.  Qault,  73  D.  494. 

Courts  cannot  dispense  with  a  substantial 
compliance  with  the  statute,  and  by  intend- 
ment supply  important  words  omitted  in  the 
certificate  of  acknowledgment  of  a  mortgage. 
Thus  where  the  statute  requires  that  the 
certificate  contain  the  words  "  for  the  con- 
sideration and  purposes  therein  set  forth, " 
their  omission  will  render  the  certificate 
void,     lb. 


tM6 


MORTGAGES,  I,  2,  IL 


precise  amount  had  then  been  ascertained. 
Bumpae  v.  DoUon,  46  D.  81. 

An  accidental  omission  to  insert  in  a 
mortgage  the  amount  of  the  bond  which  it 
is  given  to  secure  does  not  invalidate  the 
mortgage,  nor  postpone  its  lien  to  that  of  a 
subsequent  mortgage.  Ball  v.  Lambert.  51 
D.  272. 

The  omission  of  the  sum,  date,  or  name 
of  one  of  the  signers  of  a  note  is  not  fatal,  if 
it  can  be  identified.  Boody  v.  Davit,  51  D. 
210. 

IL  Validity,  Ihtbkprktatiow,   an©   Ef» 
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The  acknowledgment  of  a  mortgage  of  real 
estate  was  in  the  form:  "E.  County,  as. 
Before  the  subscriber,  a  justice  of  the  peace 
of  said  county,"  etc.  The  justice  was  of  C. 
County,  the  land  was  situated  there,  and 
the  mortgage  was  recorded  there.  Held, 
1.  That  the  mortgage  was  properly  on  the 
record,  and  was  a  notice  to  subsequent  pur- 
chasers; and  2.  That  parol  evidence  was  ad- 
missible to  show  that  the  acknowledgment 
was  taken  in  C.  County,  Angier  v.  Sehkffelin, 
18  R.  659. 

15.  Delivery.— A  mortgage  must  not 
only  be  delivered  to  but  must  also  be  ac- 
cepted by  the  mortgagee,  or  the  title  does 
not  pass;  and  it  would  seem  that,  to  consti- 
tute delivery,  the  mortgage  must  pass  under 
the  power  of  the  mortgagee  or  some  person 
for  his  use,  with  the  consent  of  the  mort- 
gagor.    Woodbury  v.  FUher,  83  D.  825. 

The  assignment  of  a  mortgage  by  a  nomi- 
nal mortgagee  shows  his  acceptance  of  the 
mortgage,  and  establishes  a  valid  delivery  of 
the  mortgage  to  him.  Lady  Superior  v.  Mo 
Namara,  49  D.  184. 

Where  a  promissory  nojte  and  a  mortgage 
securing  it  were  placed  in  the  hands  of  R.  to 
be  delivered  to  the  payee  upon  the  happen- 
ing of  a  certain  event,  and  R.,  without 
authority,  delivered  them  to  the  payee  with- 
out waiting  forsuch  event, — held,  that  the 
maker  was  not  liable  on  them,  even  to  a  bona 
fide  holder  for  value.  C/upman  v.  Tucker, 
20  R.  1. 

16.  Description  of  debt  secured.  •— 
Debts  secured  by  a  mortgage  on  record 
should  be  described  with  sufficient  certainty 
to  enable  subsequent  purchasers  and  credi- 
tors to  ascertain,  either  by  the  condition  of 
the  deed  or  by  inquiry  aliunde,  the  extent 
of  the  encumbrance.  Booth  v.  Barnum,  23 
D.  339. 

A  mortgage  must  express  the  real  nature 
of  the  liability  which  it  is  intended  to  se- 
cure. A  mortgage,  as  if  for  an  absolute 
indebtedness,  will  not,  as  against  other 
creditors,  though  it  was  intended  for  that 
purpose,  secure  the  amounts  for  which  the 
mortgagee  is  responsible  in  his  character  of 
surety  to  the  mortgagor.  8anford  v.  Wheeler, 
38  D.  389. 

The  nature  and  amount  of  indebtedness  is 
sufficiently  described  in  a  mortgage  which 
states  that  it  consists  of  "book-accounts 
and  several  notes,  the  exact  date  and 
amount  of  which  are  not  recollected,  but 
amounting  in  the  whole  to  the  sum  of  fifteen 
hundred  dollars,  or  thereabouts."  Merrills 
v.  Swift,  46  D.  315. 

A  mortgage  deed  is  not  fraudulent  or 
void  because  of  an  error  in  overstating  the 
amount  of  a  debt  secured  thereby,  when  it 
does  not  profess  to  state  such  amount  with 
precision,  and  it  does  not  appear  that  the 

*  Description  in  mortgage  of  debt  secured  by 
It,  see  note,  36  D.  86,  b7. 


17.  Validity,  generally.  —  A  mort- 
gage is  not  valid  against  a  subsequent  mort- 
gagee, unless  it  discloses  the  true  nature 
of  the  transaction.  North  v.  Belden,  SB  D. 
83. 

A  mortgage  deed  purporting  to  secure  an 
absolute  note  is  void  as  against  a  subsequent 
mortgagee,  if  the  note  was  given  to  secure 
the  payee  from  liability  as  an  indorser, 
though  he  subsequently,  as  such  indorser, 
paid  lor  the  maker  a  sum  equivalent  to  the 
full  amount  of  the  note.    lb. 

A  mortgage  is  void  as  a  whole  when  given 
partly  to  secure  a  pre-existing  debt  and 
partly  to  secure  future  indebtedness,  if,  as 
to  the  pre-existing  debt,  it  is  an  unlawful 
preference  under  the  statute  relating  to  in- 
solvents.    Denny  v.  Dana,  48  D.  656. 

A  trust  deed  by  a  banking  association  to 
secure  notes  issued  in  violation  of  statute  is 
void.  It  cannot  be  supported  by  the  doc- 
trine that  a  transaction  illegal  only  in  part 
may  be  enforced  so  far  as  it  is  valid,  nor  can 
it  (in  absence  of  proof  of  mistake)  be  re- 
formed and  enforced  as  a  security  for  the 
individual  debt.  LeavUi  v.  Palmer,  SI  D. 
333. 

A  subsequent  disposal  by  the  mortgagor 
of  the  consideration  of  a  mortgage  doee  not 
affect  the  validity  of  the  mortgage,  or  ren- 
der it  not  bona  fide  at  the  time  it  was 
made.  General  In*.  Go.  v.  U.  8,  Ins.  Co.,  69 
D.  174. 

18.  Law  of  place.  —A  mortgage  valid 
by  the  laws  of  the  place  where  the  lands  are 
situated,  and  where  it  was  executed,  cannot 
be  avoided  because  it  conflicts  with  the 
usury  law  of  the  country  where  the  mort- 
gagee resides,  and  where  the  money  in  paw- 
able.     Chapman  v.  RoberUon,  31  D.  264. 

A  mortgage  to  a  bank  of  a  sister  state  of 
lands  in  Kentucky  is  valid,  and  will  be  up- 
held by  its  laws.  Lathrop  v.  Commercial 
Bank,  33  D.  481. 

19.  Consideration.  — A  mortgage  upon 
usurious  consideration  is  void  only  as  against 
the  mortgagor  and  those  lawfully  holding 
under  him,  and  cannot  be  avoided  by  a  pur* 
chaser  of  the  mere  equity  of  ledampttoss. 
Green  v.  Kemp,  7  D.  16%. 

The  recital  of  oonaideration  in  a 
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gage  eatops  the  mortgagor  from  denying  the 
same.  But  if  the  actual  consideration  is 
illegal,  inch  fact  may  be  pleaded,  and  the 
recited  consideration  denied.  Norris  v. 
Norm,  35  D.  138. 

A  mortgage  which  does  not  express  the 
true  consideration  (which  fact  only  appears 
by  testimony  aliunde)  is  not  conclusively 
fraudulent,  bat  the  existence  of  fraud  must 
depend  upon  the  intention  of  the  parties,  as 
shown  from  the  proofs,  or  inferred  from  es- 
tablished facts.  Stover  r.  Harrington,  41  D. 
86. 

Where  a  mortgage  is  given  for  a  specified 
sum,  it  is  competent  to  prove  by  parol  evi- 
dence that  it  was  given  to  indemnify  the 
mortgagee  for  becoming  security  for  the 
mortgagor  on  a  note.  Kimball  v.  Myers,  4 
R.437. 

Liability  for  another  on  a'  contract  in 
force  is  a  sufficient  consideration  for  a  mort- 
gage.   Moore  v.  Fuller,  26  R.  624. 

A  precedent  liability  is  a  sufficient  con- 
sideration for  a  mortgage.     lb. 

As  between  the  parties,  in  an  action  to 
foreclose  a  mortgage  of  lands,  want  of  con- 
sideration is  a  good  defense,  and  may  be 
shown  by  parol  Hannan  v.  Hannan,  26  R. 
121. 

A  creditor  who  takes  a  mortgage  in  con- 
sideration of  the  extension  of  the  time  of 
payment  of  a  pre-existing  debt  is  a  pur- 
chaser for  a  valuable  consideration.  Gil- 
christ v.  Qough,  30  R.  260. 

A  mortgage  on  land,  executed  in  part  for 
an  illegal  consideration,  the  amount  of  that 
part  being  certainly  ascertainable,  may  be 
enforced  for  the  legal  portion.  Shaw  v.  Car- 
penter, 41  R.  837. 

80.    Effect  of  renewal  of  note  se- 
cured. —  A  mortgage  made  to  secure  an 
indebtedness  continues  to  stand  as  such  se- 
curity, although  the  note  or  other  paper 
which  evidences  the  indebtedness  may  be 
taken  up,  and  other  paper  of  the  same  party 
substituted  therefor  by  way  of  renewal  or 
otherwise.     Equity  holds  the  debt  as  the 
thing  actually  intended  to  be  secured,  and 
regards  the  note  as  merely  the  evidence  of 
the   debt.    DumtU  v.  TernUgge,  65  D.  466; 
WhUtaker  v.  Dick,  36  D.  436;  Brinckerhoffv. 
Lansing*  8  D.  538. 

A  mortgagee  does  not  lose  his  security  by 
extending  the  time  for  payment,  though 
such  extension  is  affected  by  the  renewal  of 
a  note  held  as  collateral  security.  Bank  of 
UUca  v.  Finch,  49  D.  175. 

81.  Effect  of  fraud  and  misrepre- 
sen  taction,  — A  bona  fide  indorsee  of  a  note 
is  not  entitled  to  foreclose  a  real  estate 
mortgage  given  to  the  original  holder  to 
secure  the  payment  of  the  note,  it  appearing 
that  both  note  and  mortgage  were  fraudu- 
lently   obtained.      Bailey  v.   Smith,   84  D. 


A  mortgage  for  the  balance  of  a  purchase 
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price  is  void,  and  not  enforceable,  where  it  is 
executed  to  an  assignee  of  the  mortgagor's 
vendor  upon  a  resale  of  the  land  made  to 
the  mortgagor  by  the  assignee,  who,  by  his 
acts  and  statements,  induced  the  belief  in 
the  mortgagor,  who  was  not  chargeable  with 
notice  of  the  fact,  that  his  rights  were  para- 
mount to  any  which  the  mortgagor  could 
claim  under  the  original  contract  of  sale, 
and  that  he  had  done  nothing  to  recognise 
or  make  himself  responsible  for  the  original 
contract  of  sale,  which  was  untrue;  and  this 
arrangement  of  resale  and  mortgage,  made 
under  such  circumstances  of  fraud,  cannot 
be  regarded  as  a  compromise  of  conflicting 
claims.     Convene  v.  Blumrich,  90  D.  230. 

A  public  defaulter  disclosed  his  situation 
and  his  liability  to  criminal  prosecution  to 
his  wife,  and  urged  her  to  mortgage  her 
property  to  secure  his  sureties.  He  had  not 
been  threatened  with  criminal  prosecution 
by  them,  nor  did  he  represent  to  his  wife 
that  he  had  been;  but  he  told  her  that 
sooner  than  go  to  jail  he  would  kill  himself. 
She  executed,  acknowledged,  and  delivered 
the  mortgage  without  final  objection,  after 
several  days'  hesitation  and  importunity. 
The  mortgagees  had  no  knowledge  of  her 
reluctance.  Held,  a  valid  mortgage.  Le- 
febvre  v.  Dutruli,  37  R.  833. 

22.  When  fraudulent  as  to  credi- 
tors. —  A  mortgage  made  to  defraud  credi- 
tors, and  a  foreclosure  thereunder,  are 
utterly  void  against  an  existing  creditor. 
Beeler  v.  BullUt,  13  D.  161. 

A  creditor  who  takes  a  mortgage  to  secure 
an  antecedent  debt,  without  releasing  a 
surety,  is  not  a  purchaser  for  value  without 
notice.  Donaldson  v.  Bank  of  Cape  Fear,  18 
D.  577. 

A  mortgage  is  not  fraudulent  merely  be- 
cause the  mortgagee,  from  motives  of  kind- 
ness to  the  mortgagor,  leaves  the  property 
in  the  letter's  possession,  to  enable  him  to 
make  money  and  pay  his  debts.  Bumpas  v. 
Dotson,  46  D.  81. 

That  a  conveyance  or  mortgage  is  fraudu- 
lent is  not  to  be  inferred  from  the  relation- 
ship of  the  parties  thereto,     lb. 

28.  Validity  of  mortgage  to  secure 
future  advances.  —  Mortgages  and  deeds 
of  trust  to  secure  future  advances  are  valid 
if  made  bona  fide.  James  v.  Morey,  14  D. 
475;  Nelwn  v.  Boyce,  23  D.  411;  Bank  of 
UUca  v.  Finch,  49  D.  175;  Wilson  v.  Russell, 
71  D.  645. 

A  mortgage  to  secure  future  discounts 
and  advances  expected  to  be  contracted  is 
valid  as  against  subsequent  purchasers,  and 
secures  advances  to  or  indorsements  by  the 
mortgagors  and  others,  as  well  as  those  to 
or  by  the  mortgagors  alone.  Commercial 
Bank  v.  Cunningtiam,  36  D.  322. 

A  mortgage  to  secure  what  mortgagor 
"  may  owe  on  book  "  to  the  mortgagee  is  a 
mortgage  to  secure  future  indebtedness,  es> 
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peoially  where  no  book-account  exists  at  the 
time,  and  is  valid,  if  recorded,  as  against 
a  subsequent  mortgage,  and  covers  oook- 
debts  contracted  after  the  subsequent  mort- 
gage, bnt  before  actual  notice  to  the  prior 
mortgagee  to  make  no  further  advances. 
McDanieU  v.  Colvin,  42  D.  512. 

Advances  made  under  a  deed  of  trust  to 
secure  future  advance  take  precedence  over 
tlaims  arising  under  a  deed  of  conveyance 
subsequently  executed  by  the  grantor,  al- 
though the  advances  were  made  subsequent 
to  the  execution  of  the  conveyance.  Wilton 
v.  Russell,  71  D.  645. 

Omission  to  state  the  time  when  first  ad- 
vance was  to  be  made  in  a  deed  of  trusi  to 
secure  future  advances,  and  providing  that 
the  loans  were  to  continue  for  three  years 
after  the  time  of  the  first  loan,  does  not  in- 
validate the  deed  as  making  the  period  of 
the  duration  of  the  transaction  indefinite. 
fb. 

The  time  during  which  advances  are  to  be 
continued  need  not  be  stated  in  such  deed 
of  trust.    lb. 

Extrinsic  evidence  to  show  the  amounts 
loaned,  and  the  time  during  which  the  loans 
are  to  be  continued,  is  admissible  where 
such  a  deed  of  trust  is  given;  such  evidence 
does  not  contradict  or  alter  the  deed.     lb, 

A  mortgage  given  and  recorded  when  ex- 
ecuted to  secure  advancements  to  be  made 
to  the  mortgagor,  or  liabilities  to  be  assumed 
for  him  by  the  mortgagee  in  future,  will  be 
upheld  and  enforced  as  against  subsequent 
mortgages,  as  to  all  advancements  made  or 
liabilities  assumed  prior  to  the  execution  of 
such  subsequent  mortgages.  BosweU  v.  Good* 
ton,  81  D.  169. 

Such  a  mortgage  will  not  take  precedence 
of  a  subsequent  mortgage,  also  recorded, 
and  upon  which  advancements  have  been 
made,  when  the  prior  mortgagee  with  notice 
in  fact  assumes  an  original  liability,  which 
he  is  not  compelled  to  do,  after  the  subse- 
quent mortgage  is  executed  and  advance- 
ments made  thereon,     fb. 

When  one  has  actually  made  or  under- 
taken to  make  advancements,  or  assumed  or 
undertaken  to  assume  liabilities  for  another, 
and  has  taken  a  mortgage  for  indemnity, 
which  he  has  recorded,  his  encumbrance  is 
consummated,  and  cannot  be  defeated  by  a 
subsequent  mortgage.  But  when,  without 
some  further  act  to  be  done  by  him,  the 
mortgage  has,  and  can  have,  no  effect,  and 
where  it  is  optional  with  him  to  do  such  act 
or  not,  whether  he  should  not  be  required, 
until  he  does  such  act,  to  recognize  the  inter- 
vening rights  acquired  by  others,  and  be 
held  chargeable  with  notice  of  the  state  of 
the  mortgagor's  title,  disclosed  by  the  publio 
records  when  the  act  is  done,  qucsre.    lb. 

A  mortgage  to  secure  future  advances 
which  it  is  optional  with  the  mortgagee  to 
make  or  not  is  not  effectual  as  an  en  cum- 
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brance  until  the  advances  are  mads,  tod 
constitutes  no  lien  for  advances  made  after 
the  mortgagor  has  conveyed  the  property 
and  the  deed  has  been  recorded.  Ladse  v. 
Detroit  etc  R.  R.  Co.,  87  D.  759. 

R.  &  Co.,   having  a  debt  against  B.,  at- 
tached certain  property  then  in  possession 
of  H.,  bv  virtue  of  a  deed  of  trust  executed 
to  him  by  B.,  in  favor  of  8.  &  B.,  and  as 
appeared  on  the  face  of  the  instrument,  to 
secure  the  payment  of   a  forty-thousand- 
dollar  note.     It  appeared,  from  an  agree- 
ment bearing  the  same  date,  that  the  trust 
deed  was  intended  to  secure  future  advance* 
as  well  as  present  liabilities,  of  which  agree- 
ment the  attaching  creditor  had  no  knowl- 
edge.   The  trustees  gave  a  bond,  and  the 
right  of  property  was  tried.    Held,  that  the 
deed  of  trust  was  valid,  although  it  did  not 
show  upon  its'  face  that  it  was  to  secure 
future  advances,  and  that  the  possession  of 
the  trustees  was  good  against  the  claim  of 
R.  &  Co.,   whose  demand  was  contracted 
subsequent  to  the  recording  of  the  deed. 
'Summer*  v.  Root,  2  R.  653. 

24.  Interpretation  and  effect,  gen- 
erally. —  A  mortgage  given  by  an  indorser 
to  secure  the  indorsed  note  does  not  operate 
as  payment,  nor  release  him  from  liability, 
although  it  contain  a  stipulation  against 
his  personal  liability.  Aiustie  v.  Wilson,  17 
D.  532. 

The  intention  of  the  parties  should  govern 
in  the  construction  of  their  agreements,  and 
where  a  party  mortgaged  his  land  to  indem- 
nify certain  persons  against  all  suretyships 
which  they  might  enter  into  for  him  on  cer- 
tain bonds,  naming  replevin  and  injunction 
bonds,  the  indemnity  was  held  to  include 
supersedeas  bonds,  such  appearing  to  have 
been  the  intention  of  the  parties.  Nelson  ▼. 
Boyce,  23  D.  411. 

25.  in  respect  to  the  property 

encumbered.  —  Although  a  married  woman 
is  not  named  as  a  grantor  in  a  mortgage,  yet 
if  it  sufficiently  appear  from  the  instrument 
itself,  coupled  with  the  fact  that  she  joined 
in  its  execution,  that  she  intended  to  con- 
vey her  interest,  it  will  be  sufficient  for  that 
purpose.     Jamison,  v.  Jamison,  31   D.  53ti. 

A  mortgage  with  covenants  of  warranty 
made  by  one  in  the  possession  of  lands  car- 
ries his  after-acquired  title,  and  he  and  all 
persons  claiming  under  him  are  estopped 
from  asserting  any  title  against  the  mort- 
gagee and  those  claiming  under  hi  in.  Rijj 
v.  Cook,  46  D.  462. 

When  several  persons  are  interested  in 
lands  encumtared  by  a  mortgage,  whether 
that  interest  be  as  owners  of  distinct  parcels 
of  the  land  or  as  tenants  in  common  of  the 
whole,  the  mortgagee  is  not,  in  general, 
obliged  to  take  notice  of  their  separate  and 
distinct  interests,  but  on  the  non-payment 
of  the  mortgage  money  is  en.itled  to  a  de» 
|  cree   of    foreclosure    against   all    of    then 


MORTGAGES,  II. 
For  Index  to  Note*  In  American  Decision*  and  American  Report*,  fee  Volume  I* 


Jointly.     Hubbard  v.  Ascutney  MiU  Dam  Co., 
60  D.  41. 

A  mortgage  of  "all  right,  title,  and  inter- 
est which  mortgagor  now  has  in  foundation 
or  stone- work  of  a  building  in  course  of 
construction,  and  which  he  may  have  in  and 
unto  said  building  during  its  erection  and 
completion,  and  alter  it  is  completed,"  for 
the  purpose  of  securing  advances  to  enable 
him  to  erect  the  building,  passes  the  land  on 
which  the  building  stands.  Greenwood  v. 
Murdoch,  69  D.  272. 

A  deed  of  mortgage  conveying  all  land, 
and  right  and  claim  to  land,  which  the  gran- 
tor has  in  the  town  of  Cambridge,  does  not 
include  land  therein,  to  which  he  has  only 
s>  possibility  of  a  reversion,  on  the  non-per- 
formance of  a  condition  subsequent.  Rich- 
ardson v.  City  of  Cambridge,  79  D.  767. 

The  mortgagee's  lien  does  not  attach  to 
the  proceeds  of  sale  under  partition  pro- 
ceedings, to  which  he  was  not  a  party,  but 
remains  upon  the  land  itself.  Lewis  v.  Atian- 
son,  83  D.  417. 

A  mortgage  of  land  to  the  grantee  and  his 
heirs,  describing  it  by  metes  and  bounds, 
"with  the  factory  buildings  standing 
'thereon,  with  the  water-wheel,  shafting, 
belting,  machinery,  tools,  and  fixtures  con- 
tained in  said  buildings,"  and  containing 
the  usual  covenants  and  habendum,  is  a 
mortgage  only  of  real  estate.  Allen  v. 
Woodard,  28  R.  260. 

A  mortgage  described  several  lots  by  num- 
bers, adding,  "  being  all  of  block  26,"  etc. 
It  appeared  that  this  block  contained  no 
such  numbers,  but  they  were  in  another 
block,  and  also  that  the  mortgagor's  inten- 
tion was  to  mortgage  the  block  in  which  he 
lived,  and  that  he  lived  in  block  26.  Held, 
effectual  to  convey  bloek  26.  Sharp  v. 
Thompson,  89  R.  61. 

26.  in  respect  to  the  indebted- 
new  secured.  —  A  mortgage  does  not 
stand  as  security  for  a  general  balanoe  due 
the  mortgagee,  nor  for  other  claims  not 
embraced  in  the  mortgage.  Jama  v.  Morey, 
14  D.  476. 

Part  of  a  mortgage  debt  being  affected  by 
a  legal  infirmity,  and  the  other  part  free 
therefrom,  equity  will  uphold  the  mortgage 
as  security  for  this  latter  portion,  in  the  ab- 
sence of  actual  fraud.  Sanford  v.  Wheeler, 
S3  D.  389. 

A  mortgage  to  secure  a  note  and  also 
future  indebtedness  on  book-account  is  not 
limited  to  items  of  indebtedness  on  book- 
account  existing  at  the  maturity  of  the  note. 
McDaniek  v.  Colvm,  42  D.  612. 

A  mortgage  given  to  secure  a  specific  debt 
therein  named  cannot,  as  against  subsequent 
purchasers  or  encumbrancers,  be  extended 
by  parol  evidence  so  as  to  secure  a  different 
debt     Banko/Utka  v.  Finch,  49  D.  176. 

A  coupon  of  a  bond  secured  by  mortgage 
is,  when  payable,  part  of  the  mortgage  debt, 


because  the  mortgage  was  executed  to  secure 
the  coupons  as  well  as  the  bond.     Miller  v. 
Rutland  etc  R.  R.  Co.,  94  D.  413. 
A  coupon  of  a  bond  secured  by  mortgage, 

Eayable  to  bearer,  though  detached  from  the 
ond,  and  owned  by  one  party,  while  the 
bond  is  owned  by  another,  is  still  under 
the  lien  of  the  mortgage  givon  to  secure  the 
bond.    lb. 

27. in  respect  to  the  mortgagee's 

interest  or  estate. —The  words  "mort- 
gage, assign  over,  and  transfer  "are  sufficient 
to  convey  a  legal  estate  in  land.  QambrU  v. 
Rose,  44  D.  760. 

A  mortgage  to  two  or  more  persons  to 
secure  debts  due  them  severally  creates  an 
estate  in  common,  and  the  mortgagees  are 
tenants  in  common,  and  not  joint  tenants. 
Brown  v.  Bates,  92  D.  613. 

28.  Interpretation  of  the  interest 
clause.  —  A  mortgage  is  not  made  usurious 
by  a  stipulation  for  reasonable  compensation, 
beyond  lawful  interest,  for  extra  trouble  and 
expense  by  the  mortgagee  in  selling  the  land 
in  case  of  default  QambrU  v.  Rose,  44  D. 
760. 

Interest  stipulated  for  in  a  mortgage  is 
part  of  the  debt.  West  Branch  Bank  v. 
Chester,  61  D.  647. 

An  agreement  entered  into  at  the  time  of 
mortgage  for  converting  interest  into  prin- 
cipal from  time  to  time,  as  it  shall  become 
due,  is  oppressive  and  unjust  and  tending  te 
usury,  and  consequently  it  cannot  be  sup- 
ported.   Rslava  v.  Lejnrtre,  66  D.  266. 

An  agreement  that  interest  on  a  mortgage 
debt  shall  be  considered  principal,  and  snail 
carry  interest,  is  valid  where  the  interest 
has  accrued,  but  there  must  be  no  extortion 
on  the  nart  of  the  mortgagee,  otherwise 
equity  will  interpose  for  the  relief  of  the 
mortgagor;  and  in  such  a  case,  where  there 
is  no  other  charge  or  encumbrance  on  the 
estate  of  which  the  mortgagee  had  notice  at 
the  time  of  the  agreement,  it  will  be  allowed 
to  be  tacked  to  the  mortgage,  and  there  will 
be  no  objection  to  its  forming  a  part  of  the 
consideration  of  a  second  mortgage  given  to 
secure  the  balance  due  on  the  first,     lb. 

Where  interest  on  a  mortgage  debt  runs 
in  arrear,  and  in  the  mortgagees  account  of 
arrears,  rests  are  made  from  time  to  time,  on 
which  interest  is  calculated,  and  ultimately 
a  general  account  of  all  arrears,  calculated 
on  the  footing  of  those  rests,  is  signed  by  the 
mortgagor,  and  confirmed  by  a  mortgage 
deed,  although  executed  after  a  lapse  of 
several  years,  for  securing  the  balanoe,  the 
transactions  are  not  usurious,  and  the  mort- 
gagor is  liable,     lb. 

An  agreement  by  which  the  mortgagor 
agrees  to  pay  additional  interest,  over  and 
above  the  interest  allowed  by  law,  in  consid- 
eration of  his  inability  to  pay  the  debt,  and 
as  an  indemnity  to  the  mortgagee  for  the 
difference  between  the  amount  of  interest 
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pecially  where  no  book-account  exists  at  the 
time,  and  is  valid,  if  recorded,  as  against 
a  subsequent  mortgage,  and  oovers  book- 
debts  contracted  after  the  subsequent  mort- 
gage, but  before  actual  notice  to  the  prior 
mortgagee  to  make  no  further  advances. 
McDanieU  v.  CWwn,  42  R  612. 

Advances  made  under  a  deed  of  trust  to 
secure  future  advance  take  precedence  over 
claims  arising  under  a  deed  of  conveyance 
subsequently  executed  by  the  grantor,  al- 
though the  advances  were  made  subsequent 
to  the  execution  of  the  conveyance.  Wilson 
v.  RusseO,  71  D.  645. 

Omission  to  state  the  time  when  first  ad- 
vance was  to  be  made  in  a  deed  of  trust  to 
seoure  future  advances,  and  providing  that 
the  loans  were  to  continue  for  three  years 
after  the  time  of  the  first  loan,  does  not  in- 
validate the  deed  as  making  the  period  of 
the  duration  of  the  transaction  indefinite. 
/&. 

The  time  during  which  advances  are  to  be 
continued  need  not  be  stated  in  such  deed 
of  trust.    lb. 

Extrinsic  evidenoe  to  show  the  amounts 
loaned,  and  the  time  during  which  the  loans 
are  to  be  continued,  is  admissible  where 
such  a  deed  of  trust  is  given;  such  evidence 
does  not  contradict  or  alter  the  deed.     lb. 

A  mortgage  given  and  recorded  when  ex- 
ecuted to  secure  advancements  to  be  made 
to  the  mortgagor,  or  liabilities  to  be  assumed 
for  him  by  the  mortgagee  in  future,  will  be 
upheld  and  enforced  as  against  subsequent 
mortgages,  as  to  all  advancements  made  or 
liabilities  assumed  prior  to  the  execution  of 
such  subsequent  mortgages.  Bonoell  v.  Qood- 
tma,  81  D.  169. 

Such  a  mortgage  will  not  take  precedence 
of  a  subsequent  mortgage,  also  recorded, 
and  upon  which  advancements  have  been 
made,  when  the  prior  mortgagee  with  notice 
in  fact  assumes  an  original  liability,  which 
he  is  not  compelled  to  do,  after  the  subse- 
quent mortgage  is  executed  and  advance- 
ments made  thereon,     lb. 

When  one  has  actually  made  or  under- 
taken to  make  advancements,  or  assumed  or 
undertaken  to  assume  liabilities  for  another, 
and  has  taken  a  mortgage  for  indemnity, 
which  he  has  recorded,  his  encumbrance  is 
consummated,  and  cannot  be  defeated  by  a 
subsequent  mortgage.  But  when,  without 
some  further  act  to  be  done  by  him,  the 
mortgage  has,  and  can  have,  no  effect,  and 
where  it  is  optional  with  him  to  do  such  act 
or  not,  whether  he  should  not  be  required, 
until  he  does  such  act,  to  recognize  the  inter- 
vening rights  acquired  by  others,  and  be 
held  chargeable  with  notice  of  the  state  of 
the  mortgagor's  title,  disclosed  by  the  public 
records  when  the  act  is  done,  qucert.     lb. 

A  mortgage  to  secure  future  advances 
whioh  it  is  optional  with  the  mortgagee  to 
make  or  not  is  not  effectual  as  an  enoum- 
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brance  until  the  advances  are  made,  and 
constitutes  no  lien  for  advances  made  after 
the  mortgagor  has  conveyed  the  property 
and  the  deed  has  been  recorded.  Laowt  r. 
Detroit  etc  IL  R.  Co.,  87  D.  759. 

ft.  k  Co.,  having  a  debt  against  B.,  at- 
tached certain  property  then  in  possession 
of  H.,  bv  virtue  of  a  deed  of  trust  executed 
to  him  by  B.,  in  favor  of  S.  &  B.,  and  as 
appeared  on  the  face  of  the  instrument,  to 
secure  the  payment  of  a  forty-thousand- 
dollar  note.  It  appeared,  from  an  agree- 
ment bearing  the  same  date,  that  the  trust 
deed  was  intended  to  secure  future  advances 
as  well  as  present  liabilities,  of  which  agree- 
ment the  attaching  creditor  had  no  knowl- 
edge. The  trustees  gave  a  bond,  and  the 
right  of  property  was  tried.  Hell,  that  the 
deed  of  trust  was  valid,  although  it  did  not 
show  upon  its'  face  that  it  was  to  secure 
future  advances,  and  that  the  possession  of 
the  trustees  was  good  against  the  claim  of 
R.  &  Co.,  whose  demand  was  contracted 
subsequent  to  the  recording  of  the  deed. 
'Summer*  v.  /foot,  2  R.  653. 

24.  Interpretation  and  effect,  gen- 
erally. —  A  mortgage  given  by  an  indorser 
to  secure  the  indorsed  note  does  not  operate 
as  payment,  nor  release  him  from  liability, 
although  it  contain  a  stipulation  against 
his  personal  liability.  Aiuslie  v.  Wiisou,  17 
D.  532. 

The  intention  of  the  parties  should  govern 
in  the  construction  of  their  agreements,  and 
where  a  party  mortgaged  his  land  to  indem- 
nify certain  persons  against  all  suretyships 
which  they  might  enter  into  for  him  on  cer- 
tain bonds,  naming  repleviu  and  injunction 
bonds,  the  indemnity  was  held  to  include 
supersedeas  bonds,  such  appearing  to  have 
been  the  intention  of  the  parties.  Nclsom  v. 
Boyee,  23  D.  411. 

25.  in  respect  to  the  property 

encumbered.  —  Although  a  married  woiuaa 
is  not  named  as  a  grantor  iu  a  mortgage,  yet 
if  it  sufficiently  appear  from  the  instrument 
itself,  coupled  with  the  fact  that  she  joined 
in  its  execution,  that  she  intended  to  con- 
vey her  interest,  it  will  be  sufficient  for  that 
purpose.     Jamison  v.  Jamison,  31  D.  53G. 

A  mortgage  with  covenants  of  warranty 
made  by  one  in  the  possession  of  lands  car- 
ries his  after-acquired  title,  and  he  and  all 
persons  claiming  under  him  are  estop  pel 
from  asserting  any  title  against  the  mort- 
gagee and  those  claiming  under  him.  Rijj 
v.  Cook,  46  D.  462. 

When  several  persons  are  interested  in 
lands  encumtared  by  a  mortgage,  whether 
that  interest  be  as  owners  of  distinct  parcels 
of  the  land  or  as  tenants  in  common  of  the 
whole,  the  mortgagee  is  not,  in  general, 
obliged  to  take  notice  of  their  separate  and 
distinct  interests,  but  on  the  non-payment 
of  the  mortgage  money  is  en. i tied  to  a  de- 
cree  of   foreclosure   against   all    of    them 
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Jointly.     Hubbard  v.  Aecuiney  MiU  Dam  Co., 
60  D.  41. 

A  mortgage  of  "all  right,  title,  and  inter- 
est which  mortgagor  now  has  in  foundation 
or  atone- work  of  a  building  in  course  of 
construction,  and  which  he  may  have  in  and 
unto  said  building  during  its  erection  and 
completion,  and  after  it  is  completed,''  for 
the  purpose  of  securing  advances  to  enable 
him  to  erect  the  building,  passes  the  land  on 
which  the  building  stands.  Greenwood  v. 
Murdoch,  69  D.  272. 

A  deed  of  mortgage  conveying  all  land, 
and  right  and  claim  to  land,  which  the  gran- 
tor has  in  the  town  of  Cambridge,  does  not 
include  land  therein,  to  which  he  has  only 
a  possibility  of  a  reversion,  on  the  non-per- 
formance of  a  condition  subsequent  Rich' 
ardeon  v.  City  of  Cambridge,  79  D.  767. 

The  mortgagee's  lien  does  not  attach  to 
the  proceeds  of  sale  under  partition  pro- 
ceedings, to  which  he  was  not  a  party,  but 
remains  upon  the  land  itself.  Lewis  v.  Atldn- 
•on,  83  D.  417. 

A  mortgage  of  land  to  the  grantee  and  his 
heirs,  describing  it  by  metes  and  bounds, 
"with  the  factory  buildings  standing 
'thereon,  with  the  water-wheel,  shafting, 
belting,  machinery,  tools,  and  fixtures  con- 
tained in  said  buildings,**  and  containing 
the  usual  covenants  and  habendum,  is  a 
mortgage  only  of  real  estate.  AUen  v. 
Woodard,  28  R.  250. 

A  mortgage  described  several  lots  by  num- 
bers, adding,  "being  all  of  block  25,"  etc. 
It  appeared  that  this  block  contained  no 
each  numbers,  but  they  were  in  another 
block,  and  also  that  the  mortgagor's  inten- 
tion was  to  mortgage  the  block  in  which  he 
lived,  and  that  he  lived  in  block  26.  Held, 
effectual  to  convey  bloek  25.  Sharp  v. 
Thomyon,  89  R.  61. 

26.  in  respect  to  the  indebted- 
nee*  secured.  —  A  mortgage  does  not 
stand  as  security  for  a  general  balance  due 
the  mortgagee,  nor  for  other  claims  not 
embraced  in  the  mortgage.  Jama  v.  Morey, 
14  D.  475. 

Part  of  a  mortgage  debt  being  affected  by 
a  legal  infirmity,  and  the  other  part  free 
therefrom,  equity  will  uphold  the  mortgage 
as  security  for  this  latter  portion,  in  the  ab- 
sence of  actual  fraud.  Sanford  v.  Wheeler, 
83  D.  889. 

A  mortgage  to  secure  a  note  and  also 
future  indebtedness  on  book-account  is  not 
limited  to  items  of  indebtedness  on  book- 
account  existing  at  the  maturity  of  the  note. 
McDanUtU  v.  Colvin,  42  D.  512. 

A  mortgage  given  to  secure  a  specific  debt 
therein  named  cannot,  as  against  subsequent 
purchasers  or  encumbrancers,  be  extended 
by  parol  evidence  so  as  to  secure  a  different 
debt     BankofUtka  v.  Finch,  49  D.  175. 

A  coupon  of  a  bond  secured  by  mortgage 
is,  when  payable,  part  of  the  mortgage  debt,  j 
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because  the  mortgage  was  executed  to  secure 
the  coupons  as  well  as  the  bond.     MUler  v. 
Rutland  etc  R  R.  Co.,  94  D.  413. 
A  coupon  of  a  bond  secured  by  mortgage, 

Eayable  to  bearer,  though  detached  from  the 
ond,  and  owned  by  one  party,  while  the 
bond  is  owned  by  another,  is  still  under 
the  lien  of  the  mortgage  given  to  secure  the 
bond.     lb. 

27. in  respect  to  the  mortgagee's 

interest  or  estate. —The  words  "mort- 
gage, assign  over,  and  transfer"  are  sufficient 
to  convey  a  legal  estate  in  land.  Qambril  v. 
Rose,  44  D.  760. 

A  mortgage  to  two  or  more  persons  to 
secure  debts  due  them  severally  creates  an 
estate  in  common,  and  the  mortgagees  are 
tenants  in  common,  and  not  joint  tenants. 
Brown  v.  Bates,  92  D.  613. 

28.  Interpretation  of  the  interest 
clause.  —  A  mortgage  is  not  made  usurious 
by  a  stipulation  for  reasonable  compensation, 
beyond  lawful  interest,  for  extra  trouble  and 
expense  by  the  mortgagee  in  selling  the  land 
in  case  of  default  Qambril  v.  Rose,  44  D. 
760. 

Interest  stipulated  for  in  a  mortgage  is 

gart  of  the  debt.  WeM  Branch  Bank  v. 
Hester,  51  D.  647. 

An  agreement  entered  into  at  the  time  of 
mortgage  for  converting  interest  into  prin- 
cipal from  time  to  time,  as  it  shall  become 
due,  is  oppressive  and  unjust  and  tending  te 
usury,  and  consequently  it  cannot  be  sup- 
ported.   Bslava  v.  Lcpretrc,  56  D.  266. 

An  agreement  that  interest  on  a  mortgage 
debt  shall  be  considered  principal,  and  shall 
carry  interest,  is  valid  where  the  interest 
has  accrued,  but  there  must  be  no  extortion 
on  the  Bart  of  the  mortgagee,  otherwise 
equity  will  interpose  for  the  relief  of  the 
mortgagor;  and  in  such  a  case,  where  there 
is  no  other  charge  or  encumbrance  on  the 
estate  of  which  the  mortgagee  had  notice  at 
the  time  of  the  agreement,  it  will  be  allowed 
to  be  tacked  to  the  mortgage,  and  there  will 
be  no  objection  to  its  forming  a  part  of  the 
consideration  of  a  second  mortgage  given  to 
secure  the  balance  due  on  the  first,     /ft. 

Where  interest  on  a  mortgage  debt  runs 
in  arrear,  and  in  the  mortgagee  s  account  of 
arrears,  rests  are  made  from  time  to  time,  on 
which  interest  is  calculated,  and  ultimately 
a  general  account  of  all  arrears,  calculated 
on  the  footing  of  those  rests,  is  signed  by  the 
mortgagor,  and  confirmed  by  a  mortgage 
deed,  although  executed  after  a  lapse  of 
several  years,  for  securing  the  balance,  the 
transactions  are  not  usurious,  and  the  mort- 
gagor is  liable,     lb. 

An  agreement  by  which  the  mortgagor 
agrees  to  pay  additional  interest,  over  and 
above  the  interest  allowed  by  law,  in  consid- 
eration of  his  inability  to  pay  the  debt,  and 
as  an  indemnity  to  the  mortgagee  for  the 
difference  between  the  amount  of  interest 
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allowed  in  this  state  for  the  debt  and  the 
amount  the  mortgagee  was  paying  on  money 
borrowed  by  him  in  Louisiana,  is  unjust  and 
oppressive,  and  will  be  set  aside  in  equity. 
lb. 

Where  a  party  executes  a  mortgage  for 
money  loaned,  payable  in  three  years,  with 
interest,  and  at  the  same  time  leases  to  the 
mortgagee  the  mortgaged  premises  for  three 
years,  the  lease  referring  to  the  bond  and 
mortgage,  and  stipulating  that  in  case  the 
possession  thereunder  shall  be  quiet  and 
peaceable,  the  mortgagee  will  remit  the  in- 
terest for  the  three  years,  but  if  the  posses- 
sion be  interrupted,  then  the  full  amount  of 
principal  and  interest  shall  become  due,  and 
the  mortgagee  assigns  the  mortgage  after  the 
expiration  of  the  lease,  which  was  not  re- 
corded, the  lessor  having  previously  parted 
with  his  interest  in  the  premises,  the  assignee 
is  entitled  to  recover  interest  according  to 
the  terms  of  the  bond  and  mortgage  from 
the  time  of  notice  of  the  assignment.  Nor 
can  such  lessee,  by  continuing  to  occupy  the 
premises  after  the  expiration  of  the  lease,  so 
renew  it  in  law  as  to  prevent  the  assignee 
from  enforcing  the  contract  according  to  its 
terms.     Perre  v.  Castro,  76  D.  444. 

99.  Conditions,  and  breach  thereof. 
—  One  agreement  may  operate  as  a  defeas- 
ance of  another,  but  whether  a  second  agree- 
ment should  operate  to  defeat  a  former  one, 
is  matter  of  law,  depending  upon  the  con- 
struction of  the  instrument  itself;  and  a  plea 
founded  upon  a  parol  averment  that  it  was 
so  intended  is  insufficient.  Pike  v.  Thomas, 
7  D.  741. 

On  a  conveyance  of  a  farm  with  mortgage 
back,  conditioned  for  support  of  grantor  and 
his  wife,  the  grantor  is  not  bound  to  receive 
the  support  at  the  farm,  and  the  grantee  must 
furnish  it  at  a  plaoe  where  the  grantor  elects 
to  receive  it.    Norton  v.  Webb,  58  D.  746. 

If  a  condition  of  a  mortgage  is  to  indemnify 
the  mortgagee  against  the  support  of  a  third 
person,  it  is  a  sufficient  breach  that  the 
mortgagee  was  compelled  to  pay  for  such 
support  for  a  part  of  the  time.  Whitlon  v. 
Whtiton,  76  D.  163. 

The  mortgagee  must  give  notice  of  his 
election  that  the  principal  shall  become  due 
and  collectible,  because  of  a  default  made  by 
the  mortgagor,  where  the  mortgage  provides 
that  the  principal  shall,  upon  such  a  default, 
become  immediately  due  and  collectible,  at 
the  option  of  the  mortgagee.  Until  such 
notice  is  duly  given,  said  principal  does  not 
become  due.  A  demurrer  will  lie  to  a  com- 
plaint in  an  action  to  foreclose  the  mortgage 
if  it  does  not  show  the  notice  to  have  been 
duly  given  to  the  mortgagor.  Basse  v.  OaU 
legger,  76  D.  225. 

A  stipulation  in  a  mortgage  providing  that 
the  whole  debt  secured  thereby  shall  become 
due  and  payable  upon  failure  to  pay  the  in- 
terest annually  is  a  legal  and  valid  stipula- 


tion, and  is  not  in  the  nature  of  a  penalty  c* 
forfeiture.     SchooUy  v.  Bomain,  100  D.  87. 

IIL  Rights  and  Liabilities  or  thi  Pas. 


80.  Bights  of  the  mortgagor,  gener- 
ally. —  After  condition  broken,  the  mort- 
gagor's estate  is  forfeited  at  law,  and  ha 
must  resort  to  equity  for  relief.  ChambtrlaiM 
v.  Thompson,  26  D.  390. 

A  mortgagor  with  warranty  is  not  estopped 
from  subsequently  claiming  the  land  as  heir 
of  the  mortgagee  who  had  a  food  title  at  the 
time  of  the  mortgage;  nor  is  one  estopped 
who  claims  under  a  levy  of  an  execution 
against  the  mortgagor.  Harding  v.  8prmjtrt 
31  D.  61. 

A  mortgagor's  possession  may  be  advene 
to  the  mortgagee,  as  where  he  remains  is 
possession  after  a  forfeiture,  and  notifies  the 
mortgagee  that  he  claims  the  land  in  his  own 
right  and  discharged  of  the  mortgage,  or 
where  he  refuses  to  surrender  possession 
upon  demand  upon  him  so  to  do.  Dray'.os 
v.  Marshall,  33  D.  84. 

Title  by  prescription  against  a  mortgagee 
may  vest  in  the  heirs  of  the  mortgagor  who 
have  held  adversely;  and  when  it  has  ee 
vested  the  mortgagor  can  sustain  no  action 
to  recover  possession  of  the  property,  nor  to 
foreclose  the  equity  of  redemption,  though  the 
debt  be  still  subsisting,  and  not  barred  by 
the  statute  of  limitations.     lb. 

A  mortgagor  bidding  at  sheriff's  sale  oa 
the  mortgage,  which  is  void  in  part*  because 
part  of  the  land  lies  in  another  county,  and 
surrendering  possession  to  the  purchaser,  si 
well  as  consenting  to  the  application  of  the 
proceeds  to  the  mortgage  and  other  liens  oa 
the  land,  does  not  thereby  aid  the  purchaser'! 
title  as  to  the  land  unlawfully  sold,  so  as  to 

Srevent  a  recovery  thereof    by   his  heir* 
tenges  v.  Oyster,  39  D.  66. 

A  mortgagor  may  prefer  one  creditor  over 
another,  or  designate  the  order  in  which 
mortgage  debts  shall  be  paid.  HobiHso*  v. 
Collier,  52  D.  572. 

Possession  of  the  mortgagor  is  that  of  the 
mortgagee,  and  the  former  cannot  make  s 
lease  of  the  premises  so  as  to  hind  the  latter. 
Martin  v.  Jackson,  67  D.  489. 

The  mortgagor  is  bound  by  the  nature  of 
his  contract  to  preserve  the  property  pledged 
for  the  purposes  of  the  security,  and,  to  in- 
sure good  faith  and  fair  dealing,  be  is  there- 
fore precluded  from  denying  the  existence 
of  the  lien  whioh  he  has  attempted  to  create. 
or  from  defeating  its  enforcement  against 
the  property  upon  which  it  has  been  placed; 
and  those  claiming  under  him  are  equally 
estopped.     Clark  v.  Baker,  76  D.  449. 

The  legal  owner  of  lands  subject  to  mort- 

5 age  may  maintain  an  action  to  oompei  the 
ischarge  of  the  mortgage,  if  it  be  folly  pail 
or  to  redeem  the  land  from  its  lien  if  it  be  not 
paid.     Beach  v.  Cooke,  86  D.  26a 
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81.  Sights  of  the  mortgagee,  gener- 
ally. —  A  mortgagee  is  not  entitled  to  pro- 
tection as  a  purchaser.  James  v.  Morey,  14 
D.  475. 

A  mortgagee  is  a  purchaser  to  the  extent 
of  his  interest,  within  the  meaning  of  the 
statute  of  frauds.  Ledyard  r.  Butler,  37  D. 
879. 

A  mortgagee,  before  entry,  is  not  bound 
by  a  covenant  running  with  the  land.  Jfor* 
Hi  v.  MowaU,  22  D.  661. 

The  mortgagor  cannot  disseise  the  mort- 
gagee, as  by  erecting  buildings  or  other  im- 
rvements  on  the  land.     Hunt  r.  Hunt,  25 
400. 

A  mortgagee  or  his  assignee  will  not  be 
permitted  to  take  an  unconscientious  advan- 
tage of  the  mortgagor,  who  is  willing  to  pay 
at  the  time  prescribed,  but  is  prevented  from 
doing  so  by  their  acts.  Noyes  v.  Clark,  32 
D.  620. 

A  mortgagee  purchasing  the  premises  on 
execution  against  the  mortgagor  must  look 
to  the  land  and  not  to  the  purchase-money 
for  payment  of  his  mortgage,  under  the 
Pennsylvania  statutes;  so  where  the  pur- 
chasers rights  depend  upon  an  agreement 
constituting  a  "  lien  in  the  nature  of  a  mort- 
gage."   McLanahan  v.  Reeside,  36  D.  136. 

A  mortgagee  is  not  estopped  from  showing 
that  he  never  intended  to  aoandon  the  mort- 
gage by  obtaining  a  judgment  and  execution 
tor  the  debt  intended  to  be  secured,  and 
causing  the  mortgaged  property  to  be  levied 
on  and  sold,  and  ueconung  himself  the  pur- 
chaser, under  the  false  impression  that  such 
sale  drew  with  it  the  lien  of  the  mortgage, 
and  was  superior  to  liens  attaching  after  the 
execution  of  the  mortgage,  and  before  the 
levy  of  the  execution.  Stover  v.  Herrington, 
41  D.  86. 

A  mortgagee,  by  purchasing  two  slaves 
included  in  his  mortgage,  does  not  impair 
hia  hen  as  to  the  others.  The  intent  thereby 
to  defraud  other  creditors  of  the  mortgagor 
cannot  be  inferred,  but  only  that  he  thought 
the  security  sufficient  for  his  indemnity  with- 
out these  slaves.     lb. 

A  mortgagee  is  not  deemed  to  have  licensed 
the  erection  of  a  dam  by  the  mortgagor  on  the 
mortgaged  land,  where  he  has  permitted  the 
latter  to  retain  possession,  because  he  has  no 
right  to  object  to  such  erection.  Heath  v. 
William*,  43  D.  265. 

A  mortgagee  of  an  undivided  part  of  land 
is  a  co-tenant  of  the  estate,  has  a  right  to 
enter  and  take  possession  to  the  extent  of 
hie  title  under  the  mortgage,  and  being  in 
poaoossion,  has  a  right  to  the  perception  of 
hia  share  of  the  rents  and  prohts,  although 
hie  entry  was  for  the  purpose  of  foreclosure, 
svod  was  informal  and  invalid  for  that  pur- 
pose.     Shepard  v.  Richard*,  61  D.  473. 

A  mortgagee  may  do  such  acts  in  respect 
to  the  mortgage  debt  as  may  usually  be  done 
in   relation  to  money  transactions,  verbally  | 


or  by  writing,  without  regard  to  the  mort- 
gage security.     Ryan  v.  Dunfap,  63  D.  334. 

Under  the  California  act,  title  subsequently 
acquired  by  the  mortgagor  inures  to  Dene  fit 
of  nis  mortgagee,  as  much  so  as  if  that  title 
had  been  originally  possessed  by  him.  Clark 
v.  Baker,  76  D.  449. 

A  mortgagee  is  not  in  privity  with  the 
mortgagor,  who  is  also  an  execution  debtor, 
unless  the  mortgage  was  made  after  the 
execution  had  become  a  lien  on  the  property. 
Nail  v.  Granger,  77  D.  462. 

A  mortgagee,  induced  by  the  mortgagor's 
fraudulent  representations  to  surrender  his 
mortgage,  may  keep  it  alive,  in  equity,  and 
enforce  it,  as  though  the  surrender  had  not 
been  made,  as  against  the  mortgagor,  and 
those  claiming  under  him,  who  do  not  part 
with  consideration  upon  the  faith  of  the  dis- 
cbarge, and  are  not  prejudiced  thereby. 
Vanniee  v.  Bergen,  85  D.  531. 

A  first  mortgagee  seeking  to  foreclose  his 
mortgage  is  not  bound  to  tender  the  redemp- 
tion money  of  a  second  mortgage.  Harshey 
v.  Blaebnarr,  89  D.  520. 

A  mortgagee  whose  mortgage  debt  exceeds 
the  value  of  the  property  covered  by  the 
mortgage  is  entitled  to  an  injunction  restrain- 
ing an  execution  creditor  of  the  mortgagor 
from  levying  upon  the  mortgaged  property, 
when  the  mortgagor  is  insolvent.  Lane  v. 
Bwujhman  etc  R.  R.  Co.,  93  D.  653. 

82.  Bights  of  mortgagee  in  posses- 
sion. —  A  mortgagee  in  possession  can 
never  be  ousted  by  the  mortgagor,  or  any 
one  claiming  under  him,  until  the  mortgage 
is  paid.     Den  v.  Wright,  11  D.  546. 

A  mortgagee  who  takes  possession  is  bound 
to  treat  the  property  as  a  provident  owner 
would,  and  to  use  the  same  diligence  to 
make  it  productive  that  such  owner  would 
use.  Shaffer  v.  Chamber*,  47  D.  211;  Ben- 
ham  v.  Rowe,  56  D.  342.  A  mortgagee 
in  possession  of  property  must  not  permit  it 
to  go  to  waste;  and  if  it  be  a  farm,  he  is 
bound  to  good  ordinary  husbandry.  Shoe/- 
fir  t.  Chambers,  47  D.  211. 

A  mortgagee  in  possession  is  liable  for  such 
damages  as  the  jury  may  assess,  if  he  acts  in 
bad  faith  towards  the  owner  of  the  estate,  or 
is  guilty  of  such  negligence  as  will  greatly 
injure  him.     Benham  v.  Rowe,  56  D.  342. 

A  mortgagee  in  possession  is  not  entitled 
to  compensation  for  managing  the  property 
and  collecting  the  rents;  his  care  and  trouble 
are  bestowed  for  the  furtherance  and  protec- 
tion of  his  own  interests;  he  is  quasi  owner; 
and  is  not  like  a  mere  naked  trustee  or  agent; 
and  he  takes  the  charge  voluntarily  upon 
himself.  Benham  v.  Rowe,  56  D.  842;  Brech- 
enridge  v.  Brooks,  12  D.  401. 

Possession  by  the  mortgagee  in  California, 
taken  by  consent  of  the  owner  or  by  contract 
with  him,  may  confer  rights  as  against  third 
parties,  but  they  are  independent  and  dis- 
tinct from  any  rights  springing  from  the 
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mortgage  from  which  they  derive  no  support. 
Johnson  v.  Sherman,  76  D.  481. 

A  mortgagee  of  a  term  in  possession  is  not 
liable  as  assignee  upon  the  covenants  of  the 
lease,  in  California.     lb. 

Possession  under  a  mortgage  does  not 
affect  the  nature  of  the  mortgagee's  interest 
in  California;  it  does  not  abridge  or  enlarge 
his  interest,  or  oonvert  what  was  previously 
a  security  into  a  seisin  of  the  freehold;  it 
does  not  change  the  relation  of  debtor  and 
creditor,  or  impair  the  estate  of  the  mort- 
gagor, bnt  leaves  the  rights  and  interests  of 
the  parties  exactly  as  they  existed  previ- 
ously. Johnson  v.  Sherman,  70  D.  481;  DuP 
ton  v.  Warschauer,  82  D.  765. 

83.  Bights  of  mortgagee  with  power 
to  sell. — A  power  to  sell  contained  in  a 
mortgage  is  a  power  appendant  to  the  estate 
and  coupled  with  an  interest.  It  is  irrevo- 
cable, and  is  deemed  part  of  the  mortgage 
security,  and  vests  in  any  person  who  be- 
comes, by  assignment  or  otherwise,  entitled 
to  the  money  thus  secured  to  be  paid.  Par- 
dee v.  Lindley,  83  D.  219. 

A  mortgagee  selling  under  a  power  in  the 
mortgage  for  an  article  of  fluctuating  value, 
instead  of  money,  is  chargeable  with  the 
highest  market  value  of  the  property  sold, 
to  be  credited  to  the  account  of  the  mort- 
gagor.    Benham  v.  Bowe%  56  D.  342. 

84.  Title  to  the  mortgaged  premises. 
—  1 .  T/te  old  common-taw  rule,  —  As  between 
mortgagor  and  mortgagee  of  land,  the  legal 
estate  is  in  the  latter.  8mUh  v.  Ktlley,  46 
D.  595;  even  in  ease  of  satisfied  mortgages, 
provided  they  were  not  paid  until  after  the 
expiration  of  the  law  day.  Savage  v.  Dooky, 
78  D.  680. 

The  mortgagee  has  the  legal  estate  in  re- 
alty, especially  after  entry  for  foreclosure, 
and  may  alienate  and  transfer  it  by  any 
of  the  usual  modes  of  conveyance,  subject  to 
the  mortgagor's  right  of  redemption.  Hunt 
Hunt,  251).  400. 

A  mortgagee  has  the  legal  estate,  and  may 
sell  it  even  after  a  decree  of  sale  by  the 
court    Patterson  v.  Corneal,  IS  D.  208. 

A  mortgage  at  common  law  vests  the 
mortgagee  with  the  legal  title,  and  empowers 
him  to  maintain  e jeetment  after  a  forfeiture. 
Drayton  v.  Marshall,  83  P.  84. 

A  mortgage  in  fee,  in  England,  transfers 
the  legal  tide,  and  after  forfeiture  a  recon- 
veyance is  necessary  to  revest  title  in  the 
mortgagor.     Waring  v.  Smfrtk,  47  D.  299. 

A  mortgage  deed  oonveys  the  fee  in  the 
land  to  the  mortgagee,  whether  it  be  exe- 
cuted to  secure  the  payment  of  money 
loaned,  or  the  performance  of  some  other  ob- 
ligation, or  to  secure  the  payment  of  the 
purchase-money  of  the  land  itself.  Carroll 
v.  Ballanee,  79  D.  354. 

The  mortgagor,  notwithstanding  the  mors* 
gage,  is  deemed  seised,  and  is  the  legal 
owner  of  the  land,  as  to  all  persons  exoept 
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the    mortgagee   and    his    represeststifei 
Hitchcock  v.  Harrington,  6  D.  229. 

2.  The  modern  equity  rule. — Anortgtn 
is  recorded  merely  as  a  security,  and  it* 
mortgagee  has  bnt  a  chattel  interest  The 
freehold  is  in  the  mortgagor  until  foreclosure. 
Runyan  v.  Mersereau,  6  D.  393;  Waring  ▼. 
Smyth,  47  D.  299;  Hall  v.  Sanll,  54  D.  485; 
Ladue  v.  Detroit  etc,  B.  B.  Co.,  87  D.  759-, 
Freeman  v.  Bom,  89  D.  255;  and  he  may  sell 
the  land,  subject  to  the  mortgage,  or  am- 
vert  part  of  the  realty  into  personalty,  and 
dispose  of  that  subject  to  the  right  of  tbt 
mortgagee  to  keep  his  security  good.  Be* 
thold  v.  Holman,  93  D.  234. 

The  mortgagor  retains  an  estate  after  fore- 
closure and  until  consummation  of  sale  by 
conveyance,  which,  when  executed,  will 
take  effect  from  the  date  of  the  mortgage. 
McMillan  v.  Bichards,  70  D.  655;  Wood  r. 
Trash,  76  D.  230. 

A  mortgagee  before  foreclosure  has  do 
interest  in  the  land  which  can  be  sold  oa 
execution.     Morris  v.  MowaU,  22  D.  661. 

A  mortgagee  can  have  no  better  title 
than  the  mortgagor.  Delano  v.  Wilde,  71  D. 
687. 

A  mortgagee  after  condition  broken  can* 
not  oonvey  a  legal  title,  whether  he  is  in  or 
out  of  possession,  and  his  deed  as  mortgage 
alone,  without  a  transfer  of  the  debt,  passes 
nothing.     Button  v.  Warschauer,  82  D.  765. 

85.  Sight  to  possession  of  mort- 
gaged premises.  —  A  mortgagor  cannot 
maintain  ejectment  for  the  Una  mortgaged, 
unless  he  can  show  that  the  mortgage  hat 
been  satisfied  previous  to  the  oommeno> 
ment  of  the  suit.  Beati  v.  Norwood,  3  D. 
532. 

The  owner  of  the  equity  of  redemption  of 
land  may  maintain  an  action  for  its  pos- 
session against  any  one  exoept  the  rnorV 
gagee  and  those  claiming  under  him.  flits— 
v.  Boss,  81  D.  091. 

A  mortgagee  in  fee  may  enter  immedi- 
ately on  the  execution  of  the  mortgage,  ejeet 
the  mortgagor,  and  receive  the  profits,  then 
being  no  agreement  to  the  contrary;  whet 
the  mortgagor  refuses  to  give  possession,  tat 
mortgagee  may  maintain  trespass  against 
him,  or  recover  against  him  as  a  disseisis. 
NewaUv.  Wright,  3  D.  96;  Hobort  ▼.  Samben, 
38  D.  483;  Jamieson  v.  Bruce,  26  D.  667. 

Where  a  mortgage  gave  the  mortgagee  s 
right  of  entry  on  default,  and  after  forfeiture 
a  judgment  was  obtained  on  the  bosid  against 
the  mortgagor,  and  the  devisee  of  the  debt 
entered  under  a  sale  upon  execution,  after 
an  irregular  revival  of  the  judgment,  sad 
under  the  mortgage, —  held,  that  the  meet* 
gage  was  a  sufficient  protection  of  the  yossm 
sion  of  the  devisee  against  ejectment  by  eat 
claiming  under  the  mortgagor.  •  faction  v. 
Delanty,  ID.  403. 

The  mortgagee  has  constructive  possessios 
before  discharge  or  foreclosure,  through  tat 
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possession  of  the  mortgagor,  who  is  quasi  ten- 
ant at  will.    Hunt  v.  Hunt,  25  D.  400. 

Courts  of  equity  consider  a  mortgage  as  a 
mere  security;  but  courts  of  law  regard  the 
mortgagor  in  possession  as  a  tenant  liable  to 
have  his  possession  defeated  as  a  tenant  at 
wilL     Jamie**  v.  Bruce,  26  D.  557. 

The  temporary  possessory  right  of  a  mort- 
gagee in  possession  after  condition  broken 
may  be  transferred,  and  the  transferee  will 
be  substituted  to  the  same  rights  and  liabil- 
ities.   Dutton  v.  Warschauer,  82  D.  765. 

The  owner  of  a  mortgage  of  real  estate  is 
not  ordinarily  entitled,  before  foreclosure,  to 
the  possession  of  the  lands  mortgaged,  or  of 
the  timber  growing  or  lying  thereon.  Btr* 
Viold  v.  Fox,  97  D.  243. 

A  statute  giving  the  mortgagor  the  right 
to  possession  during  the  period  of  redemp- 
tion, upon  the  payment  of  interest,  operates 
upon  the  remedy  alone,  and  does  not  impair 
the  obligation  of  a  mortgage  eontraot  previ- 
ously entered  into.    lb, 

L.  sold  his  premises  to  S.,  but  remained  in 
pees  tsi  on,  under  a  lease  from  8.,  to  expire 
on  the  1st  of  April  following,  and  took 
a  mortgage  on  the  premises  from  8.,  con- 
ditioned for  the  payment  of  four  thousand 
dollars  purchase- money  on  or  before  the 
1st  of  April,  being  the  date  of  the  ex- 
piration of  the  lease.  At  the  expiration 
of  the  lease,  L.  held  over  bv  virtue  of 
the  mortgage,  payment  of  which  was  not 
tendered  until  after  the  time  named,  and 
then  refused.  Held,  that  a  formal  entry 
under  the  mortgage  was  not  essential;  that 
the  unaccepted  tender,  after  the  time  named 
for  payment,  did  not  terminate  the  estate  of 
L.  under  the  mortgage,  nor  extinguish  the 
lien  thereof;  and  that  L.  could  not  be  ejected. 
Shields  v.  Lozear,  3  R.  256. 

36.  Bight  to  rents  and  profit!.  — 
Where  the  time  in  which  the  debt  secured 
by  a  mortgage  is  payable  has  passed  without 
payment,  the  mortgagee,  after  notice  to  the 
tenant,  is  entitled  to  recover  the  rents  and 
profits.  Babeock  v.  Kennedy,  18  D.  695; 
Stoneyy.  Shultz,  27  D.  429. 

The  tenant  cannot  recover  of  the  mort- 
gagee, in  such  case,  the  value  of  articles  de- 
livered to  and  received  by  him  for  the  rent. 
Nor  will  the  failure  of  the  mortgagee  to  re- 
cover rent  in  an  action  against  the  tenant 
therefor  deprive  him  of  his  defense  to  the 
action.     Babeock  v.  Kennedy,  18  D.  695. 

The  mortgagee,  after  condition  broken,  is 
entitled  only  to  the  ground  rents,  and  not  to 
the  enhanced  value  of  rents  caused  by  the 
improvements  put  upon  the  land  by  the  per- 
sons in  possession  from  whom  the  mortgagee 
seeks  a  recovery.  Stoney  v.  Shultz,  27  D. 
429. 

Where  the  owner  of  land  leased  for  a  term 

of  years  mortgages  the  same,  the  mortgage 

transfers  to  the  mortgagee  the  reversion,  to 

which  the  rent  is  incident,  and  if  he  gives 
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notice  to  the  lessee  of  his  right  thereto,  the 
latter  will  thereafter  be  liable  to  pay  to  him 
all  rents  that  become  due  after  the  date  of 
such  conveyance  and  notice.  But  the  mort- 
gagee cannot  recover  from  the  lessee  rent 
which  became  due  prior  to  the  execution  of 
the  mortgage.  Burden  v.  Thayer,  37  D.  117. 

The  mortgagor's  tenancy  at  will  is  termi- 
nated by  notice  given  by  the  mortgagee  to  the 
agent  appointed  to  collect  rents,  to  pay  such 
rents  to  himself,  and  not  to  the  mortgagor. 
Crosby  v.  Harlow,  38  D.  276. 

If  the  mortgagee,  in  a  suit  against  the 
mortgagor,  summon  the  agent,  as  trustee, 
aftor  notice  to  such  agent  not  to  pay  rents 
collected  to  any  one  but  the  mortgagee,  such 
trnstee  will  be  discharged,  as  he  holds  the 
rents  for  the  plaintiff,     lb. 

After  a  mortgage  sale,  and  before  the  pur* 
chaser  is  entitled  to  a  deed,  the  rents,  if  the 
sale  has  paid  the  debt,  belong  to  the  owner 
of  the  equity  of  redemption;  hat  if  there  is  a 
deficiency,  the  mortgagee  is  entitled  to  have 
such  rents  applied  to  the  payment  thereof. 
Astor  v.  Turner,  43  D.  766. 

A  mortgagee  cannot  compel  the  mortgagor 
to  refund  rents  collected  before  the  former  has 
attempted  to  get  a  specific  lien  on  such  rents 
by  the  appointment  of  a  receiver.     lb, 

87. to  cropi,  timber,  etc.—  As  be- 
tween the  mortgagee  of  land  who  purchases 
at  the  foreclosure  sale,  and  execution  credi- 
tors of  the  mortgagor  in  possession,  the  for- 
mer is  entitled  to  the  growing  crops.  Creu* 
v.  Pendleton,  19  D.  750. 

A  mortgagee  in  possession  is  not  author- 
ized to  cut  timber  and  commit  waste  upon 
the  premises,  even  though  the  proceeds  be 
applied  to  pay  the  debt.  Toule  v.  Richards, 
23  D.  722. 

The  mortgagor's  lessee  is  not  entitled  to 
crops  growing  on  the  premises  as  against  the 
mortgagee,  under  a  lease  subsequent  to  the 
mortgage.     Lane  v.  King,  24  D.  105. 

Logs  cut  upon  mortgaged  premises  within 
one  year  after  foreclosure  by  the  mortgagor 
in  possession,  who  has  a  right  to  redeem 
within  that  time,  cannot  be  recovered  in  an 
action  of  claim  and  delivery  or  replevin  by 
the  purchaser  at  the  foreclosure  sale,  and  as 
during  that  time  he  has  no  possession  nor 
right  to  possession  of  the  land  upon  which 
they  were  cut,  he  could  have  no  right  to  the 
possession  of  the  trees  severed  therefrom  and 
converted  into  logs.  Berthold  v.  Holrnan,  93 
D.  234. 

Plants  and  shrubs  the  growth  of  cuttings 
from  plants  and  shrubs  mortgaged  pass  to 
the  mortgagee  by  accession.  Bryant  v.  Pen* 
ncll,  14  £  550. 

A  mortgagee  of  land  out  of  possession  may 
maintain  an  action  for  conversion  against  one 
who  buys  from  the  mortgagor  wood  and 
timber  which  the  latter  has  wrongfully  out 
frem  the  premises;  but  whether  the  cutting 
is  wrongful  is  a  question  of  fact,  and  depends 
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en  circumstances.  oW&  v.  Sawyer,  34  R. 
425. 

A  mortgagor  of  land  may  oontinae  to  oat 
and  sell  the  timber  growing  thereon,  si- 
thongh  insolvent  Angier  v.  Agneto,  42  R, 
624. 

The  purchaser  of  mortgaged  lands  at  fore- 
closure sale  is  not  entitled  to  the  unfathered 
crops  as  against  a  purchaser  thereof  from  the 
mortgagor  before  the  foreclosure,  WiUis  v. 
Moore,  46  R.  284. 

88.  Allowances  for  improvement*, 
repairs,  etc —  A  mortgagee  in  possession  is 
entitled  to  his  expenditures  for  repairs,  with 
interest  thereon.  Gilt*  v.  Martin,  26  D. 
729. 

The  general  rule  in  case  of  new  improve- 
ments is  otherwise,  because  they  throw  dif- 
ficulties in  the  way  of  redemption.    lb. 

Improvements,  permanent  and  beneficial, 
without  which  the  estate  would  be  wholly 
unproductive,  and  which  were  made  by  the 
mortgagee  in  the  belief  that  the  etate  was 
bis  own,  will  be  allowed  to  him.    lb. 

Where  the  mortgagor  of  a  house  and  lot 
tears  down  the  house,  and  uses  the  materials 
to  construct  a  new  house  on  another  lot,  and 
then  sells  both  house  and  lot,  the  mortgagee 
cannot  maintain  trover  against  the  purchaser 
either  for  the  house  or  the  materials.  Pekoe 
V.  Ooddard,  33  D.  764. 

The  value  of  the  lasting  improvements 
with  which  the  mortgagee  is  to  be  credited  is 
to  be  determined  by  a  reference  to  the  cost  of 
their  erection,  and  not  to  their  value  at  the 
time  of  taking  the  account.  Hogan  v.  Stone, 
86  D.  89. 

A  purchaser  under  foreclosure  sale  will  be 
allowed  for  improvements  made  by  him  upon 
the  premises,  less  the  rents  and  profits  which 
he  has  enjoyed,  upon  redemption,  where  he 
not  only  supposed  he  had  a  good  title,  and 
made  the  improvements  in  good  faith,  but 
the  redemptioner  stood  by  seeing  the  ex- 
penditures, and  maintaining  the  profoundest 
silence  as  to  his  right  to  redeem.  Bradley 
V.  Snyder,  68  D.  664. 

One  standing  in  the  position  of  a  mort- 
gagee of  land  in  possession  before  foreclos- 
ure may  add  to  the  mortgage  debt  any  ex- 
cess of  expenditure  for  necessary  repairs 
over  and  above  rents  and  profits;  but  ne- 
glecting to  make  such  claim  on  foreclosure,  is 
bound  by  the  decree,  and  cannot  subse- 
quently make  such  repairs  a  lien  on  the 
premises.     Dewey  v.  BrowneU,  41  R.  852. 

89.  Accountability  for  rents  and 
profits. —  A  mortgagee  who  takes  posses- 
sion and  receives  rents  and  profits  of  the 
mortgaged  premises  becomes  accountable  for 
them,  and  is  bound  to  apply  the  net  pro- 
ceeds in  reduction  of  his  debt  Harrison  v. 
Wyse,  63  D.  161;  BarneU  v.  Nelson,  37  R. 
183. 

A  mortgagee  in  possession  is  liable  for  rents 
received,  but  not  for  interest  thereon,  since 
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he  receives  no  compensation  for  his  servicetj 
the  interest  will  be  set  off  against  his  se> 
vices.  Breekenridge  v.  Brooks,  12  D.  401; 
Hoaan  v.  Stone,  36  D.  39. 

A  mortgagee  should  not  be  charged  with 
rents  which  accrued  from  improvements 
that  he  himself  has  made.  Oillis  v.  Martin. 
26  D.  729. 

An  action  for  money  had  and  received  lies 
against  a  mortgagee  for  rents  received  by 
him  over  and  above  the  amount  requisite  to 
discharge  the  mortgage  debt;  and  this  rule 
holds  good  where  the  mortgage  ia  in  the 
form  of  a  lease  with  an  agreement  to  recon- 
vey  on  payment  of  a  designated  sum,  with 
interest    Nugent  v.  Riley,  36  D.  356. 

A  mortgagee  in  possession  is  chargeable 
only  with  the  profits  actually  realised,  and 
not  with  the  value  of  the  lands,  where  he  hss 
been  guilty  neither  of  fraud  nor  of  willful  de- 
fault    Hogan  v.  8tone,  35  D.  39. 

A  mortgagee  of  a  farm,  in  possession, 
must  show  reasonable  diligence  to  procure  i 
tenant,  or  he  will  not  be  relieved  from  an  ac- 
counting for  the  rents;  and  if  he  cannot  rent 
the  buildings  thereon  he  must  cause  the 
land  to  be  tilled.  Shaeftr  v.  Chambers,  47 
D.  211. 

Annual  rests  will  be  allowed  against  a 
mortgagee  in  possession  when  the  annual 
rents  and  profits  and  the  value  of  timber 
cut  from  the  premises  exceed  the  interest 
and  expenses.    lb. 

In  an  action  to  redeem,  by  the  mortgagor, 
the  mortgagee  should  be  charged  with  the 
rent  of  the  land  only  from  the  time  he  was 
let  into  the  occupancy  of  the  premises,  and 
interest  must  not  be  charged  upon  the  rents 
from  the  end  of  the  year  when  they  accrued; 
but  the  rents  should  be  first  applied  at  the 
end  of  each  year  to  extinguish  the  interest 
for  that  year;  and  if  a  balance  of  rent  re- 
mains, it  should  be  applied  pro  tanto  to  the 
payment  of  the  principal.  Powell  v.  Wil- 
liam*, 48  D.  106. 

A  mortgagee  refusing  to  allow  a  redemp- 
tion, and  ejecting  the  mortgagor  from  pos- 
session, must  account  not  only  for  the  rents, 
but  for  the  damages  and  costs  recovered  in 
the  ejeotment  suit,  and  for  what  the  mort- 
gagor would  have  realized  from  the  crop 
growing  on  the  premises  at  the  time  of  the 
ouster,  less  the  probable  cost  of  cultivation, 
etc.     lb. 

Mortgagors  may  be  decreed  to  pay  the 
rents  and  profits  of  the  mortgaged  premises 
to  the  mortgagees,  where  by  an  appeal  they 
have  for  a  long  time  kept  the  mortgagees 
out  of  such  rents  and  profits.  Bank  qf  {/ties 
v.  Finch,  49  D.  175. 

Mortgagees  taking  possession  of  mors* 
gaged  property,  and  appropriating  it  to  their 
own  use,  must  account  ratably  to  the  other 
joint  mortgagees,  Robinson  v.  ColSer9  63  D. 
572. 
|     A  mortgagee  in  possession  is  not  UaUU 
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for  not  leasing  property  differently,  and  for 
rents  and  profits  he  might  have  thus  re- 
ceived, if  the  complaint  does  not  charge  him 
with  negligence  or  improper  conduct  in  leas- 
ing the  premises,  but  requires  him  simply 
to  account  for  the  rent  he  has  actually  re- 
ceived.   Benham  v.  Route,  56  D.  342. 

A  mere  purchase  of  the  equity  of  redemp- 
tion by  a  prior  mortgagee  in  possession,  re- 
ceiving the  rents  and  profits  of  the  mortgaged 
premises,  does  not,  so  far  as  the  subsequent 
mortgagee  is  concerned,  change  the  position 
of  such  prior  mortgagee,  or  his  accountability 
for  the  rents  and  profits  received  after  the 
purchase,  but  he  is  considered  as  continuing 
in  possession  in  the  same  manner  as  when 
his  occupancy  commenced.  Harrison  v. 
Wyse,  63  D.  151. 

A  mortgagor  suffered  to  remain  in  posses- 
sion of  mortgaged  premises  is  not  account- 
able to  any  one  for  the  rents  and  profits 
thereof.    lb. 

Possession  taken  by  a  mortgagee  by  con- 
sent of  the  mortgagor,  after  condition  broken, 
will  be  presumed,  in  the  absence  of  clear 
proof  to  the  contrary,  to  be  with  the  under- 
standing that  the  mortgagee  is  to  receive 
the  rents  and  profits,  and  apply  them  to  the 
payment  of  the  debt  secured;  and  unless  a 
limitation  to  the  period  of  possession  is  fixed 
at  the  time,  it  will  be  considered  as  extend- 
ing until  the  satisfaction  of  the  debt.  Dut- 
ton  v.  Warsehauer,  82  D.  765. 

40.  Bights  of  the  parties  In  respect 
to  taxes.  —  Taxes  legally  assessed  upon 
mortgaged  premises  should  be  discharged  by 
the  mortgagor  and  those  claiming  under  him 
while  they  are  in  possession*  WiUiams  v. 
Hilton,  58  D.  729. 

Taxes  paid  on  the  mortgaged  premises  are 
a  legal  charge  against  the  mortgaged  estate, 
even  in  the  absence  of  an  agreement.  Faure 
t.  Winans,  14  D.  545;  Wiliiams  r.  Hilton,  58 
D.  729. 

Taxes  on  mortgaged  premises  paid  by  the 
mortgagee  may  be  included  in  the  conditional 
judgment  in  his  favor.     Williams  v.  Hilton, 
_68  D.  729. 

~"  The  mortgagor  is  estopped  from  contend- 
ing that  taxes  paid  by  the  mortgagee  were 
illegal,  unless  he  has  notified  the  mortgagee 
of  the  illegality,  and  indemnified  him  against 
the  loss  of  his  rights  under  the  mortgage,  in 
ease  the  final  result  of  a  contest  of  the  tax 
should  be  in  favor  of  the  validity  of  a  tax 
title.     lb. 

Taxes  paid  by  the  mortgagee  upon  other 
premises  than  those  included  in  the  mortgage 
may  be  included  in  the  conditional  judgment 
against  the  mortgagor,  when  the  taxes  paid 
were  assessed  upon  the  whole  estate  of  the 
mortgagor,  without  distinction  between  the 
mortgaged  and  unmortgaged  property,  since 
it  was  the  mortgagor's  duty  to  render  the 
assessors  a  distinct  description  of  the  mort- 
gaged premises,  and  thus  enable  the    mort- 
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gagee  to  tender  the  amount  assessed  upon 
the  mortgaged  premises  alone.     lb. 

A  mortgage  being  conditioned  for  the  pay- 
ment of  the  taxes  by  the  mortgagor,  he  can- 
not acquire  a  valid  tax  title  to  the  premises 
as  against  the  mortgagee,  during  the  life  of 
the  mortgage,  although  the  mortgagor  has 
sold  the  premises  and  there  is  no  personal 
covenant  that  he  shall  pay  taxes.  Allison  v. 
Armstrong,  41  R.  281. 

When  a  mortgagor  neglects  to  keep  down 
the  taxes  on  the  mortgaged  premises,  the 
mortgagee,  although  there  is  no  provision 
therefor  in  the  mortgage,  may  pay  them,  and 
may  redeem  from  a  tax  sale,  and  add  the 
amount  to  the  mortgage  debt.  Sidenberg  v. 
Ely,  43  R.  163. 

41.  insurance. — Insurance  against 

fire  is  not  a  charge  on  the  mortgaged  prem- 
ises, unless  made  so  by  agreement.  Faurt 
v.  Winans,  14  D.  545. 

One  of  the  defendants  procured  insurance 
with  the  plaintiffs  upon  certain  buildings 
owned  by  him.  By  the  terms  of  the  policies, 
the  loss  was  payable  to  the  owner  of  a  mort- 
gage on  the  insured  premises.  The  owner 
of  the  mortgage  was  protected  against  for- 
feiture of  insurance  by  reason  of  the  acts  of 
the  owner  of  the  property,  and  the  insurers 
were,  in  ones  of  payment  of  insurance  to 
mortgagee,  to  be  subrogated  to  his  rights. 
The  policies  also  provided  that  in  case  of 
any  change  of  title  in  the  property  insured, 
they  should  be  void.  Subsequently  to  ef- 
fecting insurance,  the  defendant  sold  and 
conveyed  the  premises  insured,  soon  after 
which  they  were  destroyed  by  fire.  Held, 
that  the  owners  of  the  premises  could  not 
have  recovered  upon  the  policies,  and  that 
they  were  not  entitled  to  have  the  payment 
of  the  amount  insured  by  the  insurers  to  the 
owner  of  the  mortgage  applied  in  satisfaction 
of  the  mortgage.  Springfield  Fire  Ins.  Co.  v. 
Allen,  ZK.  111. 

42.  in  respect  to  suits  for  in- 
juries to  the  premises.  — The  mortgagor, 
or  the  purchaser,  or  assignee  of  the  equity  of 
redemption,  may  maintain  trespass  against 
the  mortgagee  or  a  person  acting  under  his 
license.     Runyan  v.  Mersereau,  0D.  393. 

A  mortgagee  in  possession  may  be  enjoined 
from  committing  waste.  Youle  v.  Richards, 
23  D.  722. 

An  action  for  injury  done  to  realty  may  be 
maintained  by  a  holder  of  a  mortgage  upon 
such  realty,  who  has  obtained  a  judgment 
foreclosing  such  mortgage,  and  directing  the 
sale  of  the  realty,  when  such  injury  was  done 
to  said  premises  before  said  realty  was  sold 
under  such  judgment,  and  prevented  the  full 
amount  of  the  mortgage  debt  from  being 
realized  out  of  the  premises,  the  mortgagor 
being  insolvent,  and  the  injury  being  com- 
mitted wrongfully  and  fraudulently,  with  the 
intent  to  injure  the  holder  of  the  mortgage. 
Jones  v.  Costigan,  78  D.  771. 
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A  mortgagee  without  possession  or  right 
of  possession  cannot  maintain  trespass  quart 
claunum  /regit  against  a  stranger  for  breaking 
and  entering  the  mortgaged  premises.  Own- 
ing v.  Shea,  4  R.  663. 

43.  Bights  of  junior  mortgagees.  — 
A  mortgagor's  interest  is  subject  to  sale 
and  transfer,  and  the  interest  which  his  sec- 
ond mortgagee  acquires  is  the  right  to  re- 
deem from  the  first  mortgage;  and  the 
interest  which  the  third  mortgagee  has  is  to 
redeem  the  second  mortgage  by  performing 
the  conditions  thereof,  and  thereby  acquire 
the  right  to  redeem  in  like  manner  from  the 
first  mortgage;  and  having  performed  the 
conditions  of  the  first  and  second  mortgages, 
the  holder  of  the  third  mortgage  becomes 
entitled  to  the  possession  of  the  mortgaged 
estate  as  the  holder  of  the  three  mortgages. 
Saunders  v.  Frost,  16  D.  394. 

A  subsequent  mortgagee  may  limit  further 
advances  by  prior  mortgagee,  on  a  mortgage 
to  secure  future  indebtedness,  by  actual  no- 
tice to  that  effect  McDaniels  v.  Colvin,  42 
D.  512. 

Recitals  in  a  subsequently  executed  mort- 
gage cannot  prejudice  the  rights  of  a  mortga- 
gee acquired  before  its  execution.  Ctabaugh 
v.  Byerly,  48  D.  675. 

A  subsequent  mortgagee  loses  his  equity,  if 
he  ever  had  any,  against  a  prior  mortgagee, 
where,  with  knowledge  of  the  prior  mort- 
gage, he  pays  his  money,  although  he  does 
not  appear  to  have  been  under  any  legal  ob- 
ligation to  pay  it,  and  delays  for  over  two 
years  in  complaining  of  the  prior  mortgage 
and  making  his  equity  known.    lb. 

A  subsequent  mortgagee  cannot  insist 
that  a  prior  mortgagee  should  have  forborne 
to  take  a  mortgage  because  of  a  known 
promise  or  undertaking  between  the  subse- 
quent mortgagee  and  the  mortgagor  to  exe- 
cute a  mortgage  prior  in  date  to  the  first 
mortgage,  when  the  agreement  could  be  en- 
forced by  neither.     lb. 

Where  mortgagees  in  a  subsequent  mort- 
gage agree  to  pay  off  a  prior  mortgage,  and 
one  of  tnem,  on  the  neglect  of  his  co-mortga- 
gees to  contribute,  pays  his  share,  purchases 
the  residue  of  the  claim,  and  takes  an  assign- 
ment of  the  mortgage,  the  mortgagee  so  pay- 
ing may  be  substituted  in  the  place  of  the 
prior  mortgagee  for  the  purpose  of  enforcing 
contribution  from  the  others,  and  in  default 
of  their  payment,  of  enforcing  a  forfeiture  of 
their  interests.  Hubbard  v.  Ascutney  Mill 
Dam  Co.,  50  D.  41. 

A  mortgagee  discharging  an  elder  mort- 
gage is  substituted  in  the  place  of  the  en- 
cumbrancer, and  may  treat  the  mortgage  as 
if  assigned  to  him,  and  enforce  the  lien. 
Weld  v.  8abin,  51  D.  240. 

A  junior  mortgagee  has  no  equity  to  have 
a  mistake  corrected  in  a  senior  mortgage,  by 
which,  through  mistake  of  the  scrivener,  the 
senior  mortgagee  obtains  a  lien  upon  more 


property  than  was  intended;  for  he  is  bound 
by  the  record  of  the  senior  mortgage.  Ames 
v.  N.  J.  F.  Co.t  72  D.  385. 

A  second  or  third  mortgagee,  though  not 
in  possession,  nor  having  the  right  of  posses- 
sion, may  maintain  an  action  against  a 
stranger  to  recover  the  value  of  fixtures  by 
him  removed  from  the  mortgaged  premises, 
without  regard  to  the  sufficiency  of  his  secu- 
rity, and  although  the  mortgagor  had  sued 
defendant  for  the  same  act.  Gooding  v. 
Shea,  4  R.  563. 

44.  Conveyances  of  mortgaged  prem- 
ises —  Rights  and  liabilities  of  pur- 
chasers, generally.*  —  If  a  mortgagee,  in 
consequence  of  assurances  that  he  shall  re- 
ceive his  money  from  another  quarter,  per- 
mit the  mortgagor  to  sell  the  premises, 
without  making  known  his  claim,  the  pur- 
chaser will  be  protected,  notwithstanding 
the  fund  from  which  the  mortgagee  expected 
payment  fail.     Taylor  v.  Cole,  6  D.  52i5. 

A  mortgagor  who  sells  part  of  the  estate, 
and  refuses  to  pay  or  secure  a  balance  due 
on  the  mortgage,  may  be  compelled,  by  the 
assignee  of  a  note  given  to  him  for  part  of 
the  purchase  price  of  the  lands  sold,  who 
had  been  enjoined  from  its  collection,  to  give 
security  on  the  balance  of  his  estate,  for  the 
sum  remaining  due  on  the  mortgage.  And 
when  suoh  security  is  given,  the  injunction 
against  the  collection  of  the  note  will  be 
dissolved.     Morrison  v.  Beckwith,  16  D.  136. 

Purchaser  of  part  of  mortgaged  premises 
has  a  right  to  have  the  remainoer  sold  first 
towards  the  payment  of  the  mortgage,  unless 
he  agrees  that  the  part  he  buys  shall  be  sub- 
ject to  the  mortgage,  and  the  amount  due  on 
it  a  part  of  the  consideration  price.  JSngle  v. 
Haiti's,  43  D.  624. 

Grantee  of  a  purchaser  from  a  mortgagor, 
with  notice,  has  no  better  equity  against  the 
mortgagor  than  his  grantor  had.     lb. 

Innocent  purchaser  of  mortgaged  premises 
will  be  protected,  if  the  mortgage  appears 
on  the  record  to  have  been  satisfied-  Roberts) 
v.  Halttead,  49  D.  541. 

Assignees  of  equity  of  redemption  take 
the  land  subject  to  the  mortgage  and  the 
covenants  therein,  which  may  be  enforced 
against  the  land  in  the  same  manner  and  too 
the  same  extent  as  if  the  assignment  had 
not  been  made.     Schooley  v.  Romcun*  100  D. 

87. 

The  purchase  of  an  equity  of  redemption 
does  not  render  the  purchaser  personally 
liable  for  the  encumbrances  on  the  prop- 
erty. Adams  v.  Hudson  County  Zfoitc,  64  L). 
469. 

Agreement  between  holder  of  mortgage 
and  mortgagor,  that  a  certain  sum  for  inter* 
est  and  attorneys' fees  shall  be  included  in 
the  mortgage,  cannot  affect  one  who  psas> 
chased  a  portion  of  the  mortgaged  premise* 

♦Contribution  among  per^ous  holding         """ 
affected  by  mortgage,  see  note,  16  D.  141-uft. 
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from  the  mortgagor.  Batee  r.  Buddkk,  66 
D.  774. 

Two  purchasers  of  different  parcels  of  a 
piece  of  land  covered  by  mortgage  most  con- 
tribute to  the  payment  of  such  mortgage  in 
proportion  to  the  value  of  their  respective 
pieces,  and  not  in  proportion  to  the  amount 
or  quantity  purchased.    lb. 

Conveyance  of  mortgaged  premises  by 
mortgagor  to  mortgagee  in  satisfaction  of 
debt  is  color  of  title;  and  if  the  grantee 
pays  taxes  on  the  land,  while  it  is  vacant, 
for  more  than  seven  vears  thereafter,  this 
will  constitute  a  good  defense  to  a  suit  to 
redeem  the  premises  by  a  person  claiming 
by  virtue  of  an  execution  sale  and  deed  ox 
the  premises  under  a  judgment  rendered 
against  the  mortgagor  before  his  conveyance 
to  the  mortgagee.  McCagg  v.  Heaeoek,  86 
D.  327. 

Where  subject-matter  of  mortgage  is  not 
unmixed  choses  in  action  for  the  payment  of 
money,  the  assignee  of  the  mortgagor  may 
maintain  a  suit  in  equity  in  his  own  name 
for  an  accounting  of  tne  amount  due  on  the 
mortgage,  and  to  reduce  the  same  on  the 
ground  of  usury.  Banks  v.  McClellan,  87  D. 
694. 

Purohaser  under  judgment  of  a  lot  of  land 
which  has  been  included  with  other  land  in 
an  antecedent  mortgage  acquires  the  title  as 
against  a  purohaser  at  a  sale  of  the  whole 
tract  under  the  mortgage,  where  the  mort- 
gagor had  no  title  to  the  lot  at  the  time  of 
the  execution  of  the  mortgage,  but  acquired 
the  title  subsequently,  and  before  the  entry 
of  the  judgment;  for  the  search  for  encum- 
brances on  the  lot  would  commence  with 
the  conveyance  to  the  mortgagor,  and  there 
would  therefore  be  no  notice  of  the  mortgage. 
Colder  v.  Chapnvxn,  91  D.  168. 

If  by  terms  of  sale  by  a  mortgagor  of  part 
of  mortgaged  premises,  the  mortgage  is  to  re* 
main  a  common  charge  upon  the  whole,  and 
to  be  paid  by  the  mortgagor  and  purchaser 
without  any  speeifie  agreement  as  to  the 
proportion  which  each  one  is  to  pay,  they 
must  contribute  according  to  the  relative 
value  of  each  one's  part.  Hag  v.  BramhcUl, 
97  D.  687. 

Where  a  mortgagor  oonveys  the  premises 
to  a  third  person,  the  grantee's  possession 
will  not  be  deemed  adverse  to  the  mortgagee, 
unless  there  is  an  explicit  disclaimer  of  hold* 
ing  under  him  and  an  assertion  of  title  in  the 
grantee,  brought  home  to  him*  W hitting- 
ton  T.  Flint,  61  R.  672. 

A  mortgagor  sold  the  mortgaged  premises, 
receiving  the  full  consideration,  and  no  pro* 
vision  being  made  for  the  assumption  or 
payment  of  the  mortgage.  The  mortgagee 
subsequently  foreclosed,  and  bid  off  the 
lands  lor  more  than  the  amount  due.  The 
sale  was  not  completed,  and  he  never  paid 
any  part  of  his  bid,  but  afterward  purchased 
and  received  a  deed  of  the  land,  and  paid 


the  foreclosure  judgment,  and  received  an 
assignment  of  it  and  of  the  bond.  In  a  suit 
by  him  upon  the  bond,  —  held,  that  he  was 
entitled  to  recover.  Wadeworth  v.  Lyon,  45 
B.  190. 

45.  of  purchaser  under  convey- 

ance  subject  to  mortgage.*— One  who 
has  a  mortgage  upon  two  or  more  tracts  of 
land,  in  one  of  which  a  third  person  becomes 
interested,  may  be  compelled  to  apportion 
the  debt  according  to  the  value  of  the  dif- 
ferent tracts,  and  release  to  the  third  person 
his  tract  on  his  paying  the  proportionate 
share,  or  assign  tne  whole  mortgage  to  the 
third  person  on  his  paying  the  entire  sum 
due.     Chittenden  v.  Barney*  18  D.  672. 

If  the  third  person  has  become  interested 
by  necessity,  and  not  for  the  purpose  of 
speculation,  he  may  exercise  a  choice,  either 
to  take  an  assignment  or  have  an  apportion- 
ment,   lb. 

The  equitable  situation  of  the  property  at 
the  time  the  third  person  became  interested 
must  be  regarded,     lb. 

Purchaser  of  part  of  a  mortgaged  tract  of 
land  will  be  protected,  if  the  residue  is  suf- 
ficient to  satisfy  the  mortgage.  Nelson  v. 
Boyce,  28  D.  411. 

Mortgaged  property  given  in  satisfaction 
of  a  judgment  is  taken  subject  to  the  mort- 
gage.   Fenneexy  v.  ChneotMnt  30  D.  720. 

Purchasers  of  mortgaged  premises  are 
bound  by  an  acknowledgment  of  the  mort- 
gage as  a  valid  and  subsisting  encumbrance 
made  by  their  grantor,  a  purchaser  on  ex- 
ecution against  the  mortgagor  under  a  judg- 
ment subsequent  to  the  mortgage,  within 
twenty  vears  before  the  commencement  of  a 
suit  to  foreclose  such  mortgage,  and  cannot 
therefore  rely  upon  the  statute  of  limitations 
as  a  bar.     Heyer  v.  Pruyn,  34  D.  366. 

Purchaser  having  notice  of  a  mortgage  on 
the  land  purchased  takes  subject  thereto, 
notwithstanding  a  mistake  in  the  mortgage, 
by  reason  of  which  the  land  is  not  correctly 
described.     Willis  v.  Hendcrxm,  38  D.  120. 

Purohaser  of  mortgaged  premises  with 
notice  that  the  note  secured  by  the  mort- 

fafft  was  unpaid,  and  that  the  mortgage 
aid  been  satisfied  by  the  mortgagee  without 
the  knowledge  of  the  holder  of  the  note, 
takes  subject  to  the  mortgage.  Roberta  v. 
Halstead,  49  D.  641. 

Purchaser  of  mortgaged  premises  is  bound 
by  judgment  of  foreclosure  rendered  against 
the  mortgagor,  although  he,  the  purchaser, 
is  not  made  a  party  to  the  suit.  Knowkt  v. 
Latoton,  63  D.  290. 

Purchasers  of  different  parts  of  premises 
covered  by  a  mortgage  cannot  compel  the 
holder  of  the  mortgage  to  exhaust  the  por- 
tion left  in  the  hands  of  the  mortgagor  first; 
nor  the  portions  sold,  in  the  inverse  order 
of  the  sales;  but  the  holder  of  the  mortgage 

•Conveyance  ^f  property  subject  to  mortgage, 
obligations  of  purchaser,  see  note,  62  1>.  ill,  14a 
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may  proceed  against  any  portion  he  chooses. 
lb. 

Purchaser  of  property  subject  to  mort- 
gages with  notice  thereof  is  estopped,  as 
mortgagor  is,  to  deny  the  validity  of  the 
mortgages,  and  if  be  wishes  to  retain  the 
property,  should  pay  the  mortgages.  John- 
ton  v.  Crawley,  71  D.  173. 

Grantee  of  mortgaged  premises  who  does 
not  covenant  to  nay  off  debt  takes  the  prem- 
ises subject  to  the  encumbrance,  but  incurs 
no  personal  responsibility.  Klapworth  v. 
Dressier,  78  D.  69.  8.  P.,  Strong  v.  Converse, 
85  D.  732;  Belmont  v.  Coman,  78  D.  213; 
Moort'*  Appeal,  32  R.  469. 

Where  mortgagor  of  one  piece  of  land 
conveys  away  another  piece  of  land,  and  in 
his  conveyance  describes  the  latter  as  sub- 
ject to  his  mortgage,  this  reservation  is  just 
as  effectual  to  charge  the  property  conveyed 
with  the  encumbrance  of  the  mortgage  debt 
as  if  it  had  been  included  in  the  mortgage 
deed.    8weetser  v.  Jones,  82  D.  639. 

Record  of  mortgage  to  secure  future  ad- 
vances which  are  optional  with  mortgagee 
puts  a  purchaser  from  the  mortgagor  upon 
notice  only  as  to  such  advances  as  are  made 
before  the  record  of  his  deed.  Ladue  v.  De- 
troit etc  R.  R.  Co.,  87  D.  709. 

Grantee  who  takes  deed  expressly  subject- 
ing land  to  payment  of  a  judgment  or  other 
encumbrance  subsisting  against  the  grantor, 
and  a  lien  upon  the  land,  makes  the  debt 
his  own  as  between  himself  and  his  grantor, 
assuming  it  as  a  part  of  the  purchase-money; 
and  the  payment  of  the  encumbrance  will 
create  no  eauity  against  a  purehase-monev 
mortgage  given  to  the  grantor.  Buckleys 
Ajmeal,  88  D.  468. 

Purchaser  of  land  who  undertakes  to  pay 
mechanies,  liens  subsisting  upon  property 
acquires)  no  equity,  by  the  payment  thereof, 
to  deduct  the  amount  from  the  amount  of 
the  purchase-money  mortgage,  since  the 
payment  of  the  liens  is  a  part  of  the  consid- 
eration of  the  sale.    lb. 

Where  mortgagor's  deed  to  a  portion  of 
mortgaged  premises  conveys  same  subject  to 
the  payment  by  the  grantee  of  all  existing 
liens  upon  the  premises,  the  effect  of  this 
charge  m  the  deed  is  to  make  the  portion  so 
conveyed  the  principal  debtor  for  a  propor- 
tionate pari  of  the  mortgage  debt,  and  the 
mortgagor  a  surety  only.     Hoy  v.  Bramhalt, 

A  grantee  accepted  a  deed  conditioned  to 
be  subjected  to  a  specified  mortgage,  "which 
is  part  of  the  above-named  consideration.'' 
Held,  that  this  did  not  imply  a  promise  on 
his  part  to  pay  it  Fieke  v.  Tolman,  26  R. 
669. 

One  who  buys  mortgaged  premises  with- 
out actual  knowledge  of  the  mortgage,  the 
mortgage,  however,  being  recorded,  and 
puts  betterments  on  the  premises,  cannot 
nave  any  allowance  therefor,  unless  there  is 


a  surplus  on  foreclosure.     Wharton  v.  Moon* 
37  R.  627. 

The  plaintiffs  conveyed  a  lot  mortgaged  to 
M.,  reserving  an  easement  for  light  and  air 
of  their  adjacent  church,  M.  assuming  the) 
mortgage.  M.  conveyed  the  premises,  sub- 
ject to  the  mortgage,  to  a  third  person,  who 
did  not  assume  the  mortgage.  On  fore- 
closure, M.'s  .'grantee  purchased  the  prem- 
ises. Held,  that  the  purchaser  got  absolute 
title,  unencumbered  by  the  easement.  Christ 
etc.  Church  v.  Mack,  45  R.  260. 

46.  or  who  assumes]  the  mort- 
gage.* —  1.  General  principles.  —  Grantee 
who  assumes  to  pay  off  a  mortgage  as  part  of 
purchase  price  is  liable,  even  if  he  does  not 
execute  any  independent  bond  or  covenant 
to  indemnify  his  grantor  against  any  per- 
sonal liability  for  the  mortgage  debt.  Trot- 
ter v.  Hughes,  62  D.  137. 

Where  the  owner  of  an  undivided  half  of 
tract  of  land  mortgages  his  interest  theietn, 
and  subsequently,  with  his  co-tenant*  conveys) 
the  whole  tract  to  a  third  person,  who  assumes 
the  payment  of  the  mortgage  then  existing 
on  tne  premises,  such  assumption  does  not 
extend  the  mortgage  to  the  whole  of  the 
tract,  nor  does  it  amount  to  an  undertaking 
on  the  part  of  the  grantee  to  assume  the 
debt  as  a  portion  of  the  purchase-money,  so 
as  to  give  the  vendors  a  lien  on  the  whole 
premises  for  the  amount  unpaid.  AbeU  w. 
Coons,  68  D.  229. 

One  who  takes  a  deed,  assuming  to  pavy  a 
purchase-money  mortgage  existing  on  the 
granted  premises  as  part  of  the  considera- 
tion, cannot  dispute  the  validity  or  consid- 
eration of  the  mortgage,  and  cannot  set  up 
failure  of  title  untu  actual  eviction  or  sur- 
render to  a  paramount  title.  Parkmsam  w. 
Sherman,  30  K.  268. 

Where  a  grantee,  under  a  warranty  deed. 
having  assumed  to  pay  a  mortgage  on  the 
premises  as  part  of  the  consideration,  in 
evicted  by  paramount  title,  the  holder  of 
the  mortgage  cannot  enforce  the  covenant* 
Dunning  v.  Leamtt,  39  R.  617. 

Where  a  grantee  of  mortgaged  premises 
agrees  with  the  grantor,  mortgagor,  to  pay 
tne  mortgage,  no  right  of  action  accrues  to 
the  mortgagee  on  the  promise.  Meeek  v. 
Ensign,  44  R.  226. 

Acceptance  of  a  deed,  purporting  to  be 
subject  to  a  mortgage  which  the  grantee 
assumes  and  agrees  to  pay  as  part  of  the 
consideration  binds  the  grantee  to  such 
payment.    Bowen  v.  Beck,  46  R.  124. 

A  grantee  accepting  a  deed  conditioned 
to  be  subject  to  a  mortgage  which  he  as- 
sumes and  agrees  to  pay  is  liable  to  the 

*  See  monographic  note  on  the  assumption  of 
a  mortgage  by  grantee,  and  the  rights  and  rem- 
edies of  parties  thereon,  78  D.  72-60;  see  alas 
notes.  26  ft.  660-667;  44  R.  2g2,  288. 

Grantee  of  mortgaged  premises,  whether  caa 
urge  usury  against  a  mortgage  which  he  bad 
promised  to  pay,  see  note,  22  K.  2fcHa*8. 
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mortgagee  therefor,  although  his  grantor 
was  not  liable.  Dean  v.  Walker,  47  R. 
467. 

2.  Grantee  principal  deljtor,  and  mortgagor 
surety.  —  A  mortgagor  who  conveys  land 
mortgaged  to  one  who  assumes  payment  of 
the  mortgage  debt  may,  after  such  debt 
becomes  due,  and  without  first  paying  it, 
file  his  bill  in  equity  to  compel  a  fore- 
closure and  payment.  He  is  a  security  for 
the  payment  of  the  debt  by  his  grantee, 
and  will  be  liable  in  case  the  latter  fails 
to  pay,  or  the  premises  do  not  bring  the 
amount  of  the  mortgage  debt.  Abell  v. 
Coons,  68  D.  229. 

When  a  vendee  agrees  as  part  payment  of 
the  price  "  to  release  all  mortgages  on  the 
property,  he  is  answerable  to  the  mortgagee 
personally  on  the  debt,  and  the  property  is 
also  subject  to  the  mortgage.  McCovon  v. 
Schrimrf,  73  D.  221.  Such  grantee  is  di- 
rectly liable  to  the  mortgagee,  although  the 
mortgage  is  invalid  by  reason  of  its  having 
but  one  witness.  Boss  v.  Worthington,  88  D. 
95.  And  he  cannot  evade  this  liability  by  a 
release  from  the  mortgagor.  Bay  v.  nil- 
Horns,  54  R.  209.  And  the  statute  of  lim- 
itations does  not  begin  to  run  on  such 
undertaking,  until  the  acceptance  of  the 
deed.     Schmueker  v.  Sibert,  26  R.  765. 

A  grantee  who  covenants  with  grantor  to 
pay  off  a  mortgage  on  the  premises  becomes 
m  equity  the  principal  debtor  with  respect 
to  the  mortgage  debt,  and  the  grantor  be- 
comes his  surety.  Klapworth  v.  Dressier, 
78  D.  69.  And  an  extension  by  the  mort- 
gagee of  the-  time  of  payment  of  the 
mortgage,  without  the  mortgagor's  consent, 
releases  the  grantor  from  personal  liability. 
Calvo  v.  Davi's,  29  R.  130;  George  v.  An- 
drew,  45  R.  706. 

A  married  woman  accepting  a  deed  of 
land  by  the  terms  of  which  the  grantee  as- 
sumes to  pay  a  message  on  the  premises 
as  part  of  the  purcflEe  price  is  personally 
liable  to  pay  such  mortgage,  and  so  are  her 
grantees  with  similar  covenants.  Brewer  v. 
Maurer,  43  R.  436;  Cashman  v.  Henry,  31  R. 
437. 

3.  Conveyances  of  part  of  mortgaged  preni' 
tees,  —  Where  a  mortgagor  of  land  succes- 
sively conveys  two  portions  of  the  mortgaged 
premises  to  different  persons,  with  a  stipula- 
tion in  the  first  deed  that  the  grantee  will 
pay  the  mortgage,  the  second  grantee  will 
have  an  equitable  right  to  have  the  mortgage 
first  enforced  against  the  portion  first  con- 
veyed, of  which  right  the  mortgagor  cannot 
afterwards  deprive  him.  Russell  v.  Pistor, 
67  D.  509. 

A  conveyance  of  a  portion  of  the  mort- 
gaged premises,  by  the  mortgagor,  expressed 
to  be  upon  condition  that  the  grantee  as- 
sumes and  will  pay  the  mortgage,  renders 
the  portion  conveyed  primarily  liable  for  the 
entire  mortgage  debt.    To. 


4.  Grantor's  remedy  on  grantee's  failure  to 
pay  mortgage.  —  An  agreement  by  a  vendee 
that  he  will  pay  a  mortgage  existing  on  the 
land  purchased  is  binding,  if  such  mortgage 
forms  a  part  of  the  price  of  the  land;  and  if 
the  vendor  subsequently  pays  the  same,  by 
virtue  of  his  personal  liability,  assumpsit  for 
money  had  and  received  lies;  but  it  must 
appear  that  the  money  has  been  actually 
paid.     Kearney  v.  Tanner,  17  D.  648. 

If  grantee  fails  to  pay  a  mortgage  he  has 
agreed  to  pay  as  a  part  of  the  consideration 
for  the  deed,  and  the  grantor  discharges  the 
mortgage  by  giving  a  new  security,  he  is 
damnified  to  the  whole  extent  of  the  failure 
by  the  grantee  to  discharge  the  mortgage. 
Bolles  v.  Beach,  53  D.  263. 

The  grantor  of  lands  sold  «•  subject  to 
mortgages  amounting  to  six  thousand  dol- 
lars, which  the  grantee  hereby  assumes  to 
pay,"  has  a  right  of  action  immediately  on 
the  failure  of  the  grantee  to  pay  one  of  the 
mortgages,  without  having  himself  paid  it, 
and  may  recover  the  amount  of  the  unpaid 
mortgage,  with  interest.  Furnas  v.  Durgin, 
20  R.  341. 

5.  Illustrations.  —  A  deed,  which  was  in 
equity  a  mortgage,  contained  a  stipulation 
whereby  the  mortgagee  assumed  and  agreed 
to  pay  a  prior  mortgage.  Held,  that  after 
the  cancellation  and  discharge  of  the  second 
mortgage,  the  prior  mortgagee  could  not  en* 
force  the  stipulation  against  the  second 
mortgagee,     Garnsey  v.  Sogers,  7  R.  440. 

The  defendant  took  a  deed  of  lands,  as- 
suming, as  part  of  the  consideration,  the 
payment  of  a  mortgage  to  which  they  were 
subject;  her  title  was  derived  through 
several  mesne  conveyances,  in  none  of  which 
the  grantee  assumed  payment  of  the  mort- 
gage. Held,  that  she  was  not  liable  for  a 
deficiency  on  foreclosure  sale.  Vrooman  v. 
Turner,  25  R.  195. 

A  mortgagee  foreclosed  his  mortgage  for 
the  last  maturing  of  several  notes  which  it 
was  executed  to  secure;  subsequently,  a 
third  person  purchased  the  premises,  with- 
out knowledge  or  notice  that  the  other  notes 
were  unpaid,  assuming  the  amount  of  the 
mortgage  debt  thus  foreclosed  as  part  of  the 
purchase  price,  and  paying  the  balance  to 
his  grantor.  Held,  that  as  against  such 
purchaser  the  mortgagee  could  not  again 
foreclose  for  the  residue  of  file  notes.  Minor 
v.  Hill,  26  R.  71. 

H.  delivered  to  B.  a  deed,  in  blank  as  to 
the  grantee  s  name,  with  recital  that  the 
amount  of  a  mortgage  on  the  premises  was 
deducted  from  the  consideration,  and  that 
the  deed  was  subject  thereto,  and  a  cove* 
nant  by  the  grantee  to  pay  it.  The  grantor 
having  authorized  B.  to  insert  auy  name  as 
grantee,  B.,  with  defendant  s  knowledge  and 
assent,  inserted  defendant's  name,  and  re- 
corded the  deed,  agreeing  that  any  profits 
arising  from  a  sale  of  the  premises  should 
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be  applied  to  an  indebtedness  of  B.  to  the 
defendant's  firm.  The  defendant  afterward 
conveyed  the  premises;  the  plaintiff  fore- 
closed the  mortgage  without  making  defend- 
ant a  party,  and  a  deficiency  arising, 
brought  this  lotion  to  recover  upon  the 
covenant.  Held,  that  the  defendant,  by 
consenting  to  the  insertion  of  his  name  as 
grantee,  astumed  the  position  and  liability  of 
a  purchaser  from  a  (grantor,  and  was  liable 
on  the  covenant,  and  that  the  arrangement 
with  B.,  being  collateral,  did  not  affect  H. 
or  the  plaintiff.    Campbell  v.  Smith,  27  R.  5. 

The  owner  of  land  on  which  thepe  were 
judgment  liens  sold  it  to  B.,  who  assumed 
the  payment  of  such  judgments  as  a  part  of 
the  purchase  price.  Without  paying  such 
liens,  &  quitclaimed  the  land  to  C,  who 
did  not  assume  them.  C.  mortgaged  the 
land  to  X.,  and  after  the  mortgage  was  re- 
corded he  conveyed  it  by  warranty  deed  to 
W.,  who  had  no  aotual  knowledge  of  the  X. 
mortgage,  and  who  assumed  the  payment 
of  the  judgments.  Subsequently,  W.  dis- 
covered the  mortgage,  and  instead  of  paying 
the  judgments  he  allowed  the  land  to  be 
sold  on  them,  and  obtained  sheriffs  deeds. 
Held,  that  by  the  assumption  W.  became 
the  principal  debtor,  and  primarily  liable  to 
pay  the  judgments.  Birke  v.  Abbott,  53  R. 
474. 

47.  Mortgage*  for  purchase-money. 
A  deed  and  mortgage  are  presumed  to  be 
but  one  transaction  when  they  bear  the  same 
date  and  are  between  the  same  parties.  Car- 
roll v.  BaUance,  79  D.  354. 

Deed  and  mortgage  back,  although  bearing 
different  dates,  if  delivered  at  the  same  time, 
constitute  but  one  transaction.  Conse- 
quently, the  deed  and  mortgage  must  stand 
or  fall  together;  they  cannot  be  void  in  part, 
and  good  in  part.  Newbtg'm  v.  Langley,  63 
D.  612. 

Where  vendor  executes  and  delivers  a 
deed,  and  immediately  receives  a  mortgage 
back  as  security  for  the  price,  the  acts  are 
but  parts  of  the  same  transaction,  contem- 
poraneous and  connected,  and  afford  no 
opportunity  for  the  liens  of  judgment  or 
other  creditors  of  the  grantee  to  attach  to 
the  legal  estate  before  that  of  the  grantor  for 
the  unpaid  purchase  price.  Beet  v.  Luding- 
Um,  80  D.  741. 

Where,  after  a  building  is  erected,  vendor 
of  land  executes  a  deed  for  it  to  vendee,  and 
immediately  takes  a  mortgage  back  upon 
the  premises  to  secure  the  unpaid  purchase- 
money,  the  mortgage  is  only  a  continuance 
of  the  vendor's  lien  in  another  form,  and  is 
superior  to  the  liens  of  the  mechanic  and  the 
material-man.     lb. 

A  mortgage  executed  to  secure  purchase- 
money  of  premises  afterwards  occupied  as 
a  homestead  need  not  be  signed  and  con- 
curred in  by  the  wife  of  the  mortgagor. 
Christy  v.  Dyer,  81  D.  493. 
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A  deed  of  trust  for  property  jointly  pur- 
chased will  be  continued  for  the  benefit  of 
one  party,  so  far  as  he  has  made  payments 
beyond  his  just  proportion  of  the  debt 
Wheatley  v.  Calhoun,  37  D.  654. 

Defendant  executed  to  plaintiff  a  pur- 
chase-money  mortgage  on  laud,  represented 
by  the  plaintiff^  believed  by  the  defendant, 
and  stated  in  the  warranty  deed,  to  be  187 
acres.  On  subsequent  survey  it  proved  to 
contain  only  157  acres.  The  deficiency  wis 
of  greater  value  than  the  amount  secured  by 
the  mortgage.  On  a  bill  to  foreclose  the 
mortgage,  — held,  that  the  quantity  was  a 
material  consideration  for  the  purchase,  and 
the  defendant  was  entitled  to  an  abatement 
of  the  purchase-money  to  the  amount  of  the 
value  of  such  deficiency.  MendenhaU  v. 
Steckel,  28  R.  481. 

A  purchaser  of  land  on  the  same  day  gave 
a  purchase-money  mortgage  to  the  vendor, 
and  a  mortgage  to  another,  before  the  de- 
livery of  the  deed,  for  money  to  make  a 
cash  payment  on  the  purchase.     Both  mort- 

Sages  were  recorded  on  the  same  day,  the 
itter  first.     Held,  that  the  former  had  pri- 
ority.    Turk  v.  Funk,  30  R.  771. 

48.  Sights  of  creditors  of  mort- 
gagor. —  A  creditor  cannot  obtain  relief 
against  the  mortgage  of  his  debtor  to  a  third 
person,  on  the  ground  of  a  usurious  consid- 
eration, without  offering  to  redeem  by 
paying  the  principal  ana  lawful  interest 
Dunham  y.  Dey,  8D.  282. 

The  condition  of  a  mortgage  deed  must 
give  reasonable  notice  of  the  encumbrances 
on  the  land  mortgaged.  Accordingly,  where 
the  condition  of  a  mortgage  deed  wae  that 
the  mortgagor  should  pay  all  notes  which  the 
mortgagee  might  indorse  or  give  for  the 
mortgagor,  and  all  the  receipts  which 
the  mortgagee  might  hold  against  the  mort- 
gagor, such  mortgage  was  held  void,  as 
against  the  creditor  of  the  mortgagor. 
Pettibon*  v.  OrUwold,  9  D.  106. 

A  mortgage  upon  which  a  decree  of  sale, 
etc.,  for  payment  of  the  mortgage  debt  has 
been  obtained  cannot  afterwards  be  im- 
peached in  a  court  of  concurrent  jurisdic- 
tion, in  a  suit  brought  by  creditors  to  set 
aside  such  mortgage  as  fraudulent  »g*i«*t* 
them.  As  the  decree  cannot  be  assailed,  its 
foundation,  the  mortgage,  cannot  be.  Jfe- 
Dowell  v.  Goldsmith,  61  D.  305. 

Judgment  creditors  do  not  occupy  tfce 
vantage-ground  of  bona  fide  purchasers  for 
a  valuable  consideration  without  notice  im 
the  marshaling  of  securities  on  foreclosure. 
Herbert  v.  Mechanic*'  etc  As$\  90  D.  (SOL 

A  judgment  creditor  has  no  right  to  J.>- 
conneot,  remove,  and  sell  portions  of  mor  - 
caged  property,  when  bv  so  doing  he  won'  ". 
diminish  the  security  of  the  mortgagee,  ad- 
mitted to  be  inadequate.  HU  remedy  is  ia 
I  equity,  when  he  is  entitled  to  have  his  clau  m, 
paid  oat  of  the  earnings  of  the  mortga^ea 
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property,  to  charge  them  as  a  fund,  Mid 
subject  so  much  thereof  as  may  be  necessary 
to  die  payment  of  his  judgment;  or  he  may 
have  the  interest  of  the  mortgagor  ascer- 
tained and  subjected  in  such  mode  as  may 
be  consistent  with  the  rights  of  the  mort- 
gagee to  the  payment  of  his  mortgage.  Lane 
v.  Baugkman  etc  R.  R.  Co.,  93  D.  663. 

IV.  Registration;  Priority. 

49.  Necessity  of  recording. — Where 
a  mortgage  is  unregistered,  a  bona  fide  pur- 
chaser from  the  mortgagor  takes  the  land 
free  of  the  encumbrance;  so,  also,  his 
grantees  who  purchase  after  registration  of 
the  mortgage.  Jackson  v.  McChesney,  17  D. 
621. 

A  deed  absolute,  accompanied  by  a  defea- 
sance, will,  if  the  defeasance  is  not  recorded, 
although  the  deed  is  recorded,  be  treated  as 
an  unrecorded  mortgage,  and  postponed  to 
the  lien  of  a  subsequent  judgment.  Friedky 
v.  Hamilton,  17  D.  638.  And  see  Columbia 
Bank  t.  Jacobs,  81  D.  792. 

If  a  mortgage  is  not  recorded  in  time  pre- 
scribed by  statute,  the  lien  of  judgments 
obtained  against  the  mortgagor  will  attach 
to  the  land;  and  if  the  land  is  sold  under 
the  judgment  lien,  the  purchaser,  whether 
he  had  notice  of  the  unrecorded  mortgage  or 
not,  takes  the  interest  which  was  sold.  This 
rule  is  not  affected  by  the  fact  that  the  mort- 
gagor gave  notice  at  the  sale,  and  that  the 
sheriff  proclaimed  that  he  sold  the  land 
subject  to  the  mortgage.  Shepherd  v.  Bwrk- 
halter,  68  D.  523. 

An  unrecorded  mortgage  is  no  lien  oo  land 
as  against  an  execution  levied  thereon,  or  a 
sale  thereunder.  Smith  v.  Randall,  66  D. 
476. 

A  mortgage  not  acknowledged,  proved, 
and  recorded,  as  required  by  statute,  though 
good  between  the  parties,  is  not  valid  as 
against  subsequent  .purchasers  or  encum- 
brancers with  actual  oibtice  of  the  existence 
of  the  mortgage.  Jacoway  v.  Oault,  73  D. 
494. 

GO.  What  is  a  sufficient  registration. 
—  An  agreement  in  the  nature  of  a  mortgage 
need  not  be  recorded  in  the  mortgage* 
book,  it  seems,  under  the  Pennsylvania  re- 
cording act,  but  may  be  recorded  in  the  book 
of  deeds,  the  keeping  of  separate  books  be- 
ing merely  for  the  recorder's  convenience. 
McLaatahan  v.  Reeside,  36  0.  136. 

A  mortgage,  limited  to  a  trustee,  with 
power  to  sell  in  satisfaction  of  the  debt 
secured  thereby,  to  be  valid,  need  not  be 
recorded  within  the  time  limited  for  the 
recording  of  assignments  for  the  benefit  of 
creditors.  Mamtfaeturers*  tie.  Bank  v.  Bank 
rf  Pcu,  42  1>.  240. 

If  a.  mortgage  as  it  appeared  in  the  record 
lacked,  a  signature,  the  registry  is  no  record 
>/  the  mortgage  until  the  name  of  the  mort- 
gagor is  placed  upon  the  record-book,  and  is 
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not   constructive  notice  of   the  mortgage. 
Shrpherd  v.  BurkhaUer,  58  D.  623. 

The  index  constitutes  no  part  of  the 
record  under  the  Vermont  statutes,  and  a 
mortgage,  to  the  record  of  which  no  index 
or  alphabet  was  made  by  the  town  clerk, 
becomes  an  encumbrance  upon  the  land  from 
the  time  it  is  transcribed  upon  the  record, 
postponing  a  subsequent  deed.  Curtis  v. 
Lyman,  68  D.  174. 

51.  Effect  of  recording,  generally.— 
The  registry  of  a  mortgage  is,  in  judgment  of 
law,  notice  of  such  mortgage  to  subsequent 
purchasers  and  mortgagees.  Lasselle  v.  Bor- 
neo, 12  D.  217. 

The  registry  of  a  mortgage  grven  to  secure 
a  large  amount,  but  by  mistake  registered 
for  a  muoh  smaller  sum,  is  notice  to  a  subse- 
quent bona  fide  purchaser  to  the  extent  only 
of  the  sum  expressed  in  the  record.  Beekman 
v.  Frost,  9  D.  246. 

Recording  of  an  unacknowledged  mort- 
gage does  not  place  the  mortgagee  in  a  better 
situation  than  if  it  had  never  been  recorded  at 
all,  as  it  was  not  in  a  condition  to  be  put 
upon  the  records  of  the  county,  and  does 
not  operate  as  constructive  notice.  Main  v. 
Alexander,  47  D.  732. 

Mortgages  of  equitable  interests  in  land 
are  within  the  Maryland  registry  laws;  these 
laws,  being  designed  to  avoid  abuses  and  de- 
ceits by  mortgages  and  pretended  titles,  and 
for  the  protection  of  creditors  and  purchas- 
ers, should  be  construed  to  effect  that  end. 
General  Ins.  Co.  v.  United  States  Ins.  Co.,  69 
D.  174. 

Under  the  recording  act  of  Iowa,  a  mort- 
gagee is  protected  against  unrecorded  instru- 
ments in  the  same  way  as  is  a  purchaser. 
Servers  v.  DekuJimutt,  77  D.  139. 

The  recording  of  the  second  mortgage  is 
not  constructive  notice  to  the  mortgagee 
under  a  first  recorded  mortgage.  Cheese- 
brough  v.  Millard,  7  D.  494. 

Recording  of  subsequent  mortgage  is  not 
notice  to  prior  mortgagee  to  limit  his  right 
to  make  advances  on  a  mortgage  to  secure 
future  indebtedness,  nor  is  actual  knowledge 
of  the  subsequent  mortgage  sufficient.  Mo* 
Daniels  v.  Colvin,  42  D.  512. 

62.  Doctrine  of  constructive  notice. 
—  A  prior  encumbrancer  will  not  be  post- 
poned, although  he  may  not  have  disclosed 
his  title  to  a  second  encumbrancer  if  the  lat- 
ter has  actual  or  constructive  notice  of  the 
prior  encumbrance.  Carter  v.  Champion,  21 
D.  695. 

Constructive  notice  from  the  registry  of  a 
mortgage  is  not  sufficient  to  charge  an  as- 
signee who  sues  for  the  breach  of  a  covenant 
of  warranty.     Suydam  v.  Jones,  25  D.  562. 

Reference,  in  a  release  of  a  mortgage,  to  an 
instrument  on  record  affecting  the  land  is 
constructive  notice  of  the  contents  of  such 
instrument.  •  Howard  Ins.  Co.  v.  Halsey,  69 
D.  478. 
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neoording  of  second  mortgage  will  not  op- 
orate  as  constructive  notice  of  its  existence  to 
a  prior  mortgagee,  so  as  to  make  a  release  by 
the  latter  of  property  not  covered  by  the 
second  mortgage  inure  to  the  benefit  of  the 
second  mortgagee.  Vanorden  v.  Johnson,  82 
D.  254;  Nelson  v.  Boyce,  28  D.411. 

Constructive  notioe  of  an  unrecorded  mort- 
gage, afforded  by  possession  of  mortgagee, 
only  goes  to  extent  of  putting  persons  upon 
inquiry,  and  requiring  a  subsequent  pur- 
chaser to  apply  for  information  to  the  per- 
son in  possession.  Rile*  v.  Quiglef,  90  D.  516. 

A  mortgage  must  be  legally  recordable,  and 
duly  recorded  according  to  law,  to  make  the 
record  thereof  constructive  notioe.  Pringle 
▼.  Dunn,  19  R.  772. 

The  register  of  deeds  in  recording  a  mort- 

ge  omitted  the  name  of  the  mortgagee. 

le  name,  however,  appeared  in  the  entry- 
book  in  which  by  law  ne  was  required  to 
enter  the  date  of  the  receipt  of  deeds,  the 
names  of  the  parties,  and  the  township  in 
which  the  lands  are  situated.  Held,  that 
the  latter  book  afforded  constructive  notioe 
to  purchasers.  Sinclair  v.  8lawson,  88  B. 
285. 

58.  What  constitutes)  notioe.  —To  be 
valid  against  strangers,  a  mortgage  must 

Sive  reasonable  notice  of  the  encumbrance, 
nt  the  condition  need  not  be  so  certain  as 
to  preclude  the  necessity  of  extraneous  in- 
quiry; it  is  sufficient,  if  enough  is  stated  to 
enable  one,  by  ordinary  prudence  and  dili- 
gence, to  ascertain  the  extent  of  snob  en- 
cembranoe.  8Umghton  v.  Pasco,  18  D.  72; 
Merrill*  v.  8wfft,  46  D.  815. 

Notioe  will  not  be  imputed  from  mere  re- 
cording of  the  subsequent  deed,  or  from  the 
mot  that  the  mortgagee's  solicitor  in  another 
employment  acquired  the  information.  How- 
ard In*.  Co.  v.  HaUey,  59  D.  478. 

Adverse  possession  with  consent  and  con- 
nivance of  mortgagor,  unless  so  open  as  to 
be  notioe,  cannot  affect  the  mortgagee.  Mar* 
tin  v.  Jackson,  67  D.  489. 

Recorder's  total  omission  to  index  a  mort- 
gage deprives  its  record  of  newer  of  impart- 
ing constructive  notioe  of  its  existence  and 
contents,  under  the  recording  acts  of  Iowa, 
Barney  v.  McOarty,  83  D.  427. 

Record  of  a  deed  from  mortgagor  of  mort- 
gage to  secure  future  advances  which  are  op- 
tional with  the  mortgagee  is  sufficient  notioe 
to  the  latter  not  to  meur  further  liabilities 
on  the  faith  of  the  mortgage,  and  the  pur- 
chaser is  under  no  obligation  to  give  the 
mortgagee  actual  notice  of  his  deed.  Ladue 
v.  Detroit  etc.  R.  R.  Co.,  87  D.  759. 

54.  Effect  of  actual  notice  or  knowl- 
edge, and  when  necessary.  —  One  who 
takes  a  conveyance  of  lands  with  notice  of  a 
prior  unrecorded  mortgage  is  not  a  bona  fide 
purchaser  who  can  gain  a  priority  by  hav- 
ing his  deed  first  recorded.  Dunham  v.  Dey, 
8D.  282. 
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A  subsequent  purchase  with  notioe  of  an 
unrecorded  bond  of  defeasance  is  not  valid 
as  against  it  McLaughlin  v.  Shepherd,  62 
D.  646. 

Where  one  of  two  joint  trustees  of  the 
property  of  a  deceased  person,  for  the  benefit 
of  legatees,  executed  a  mortgage  to  the  other 
to  render  a  true  account  and  pay  over  and 
deliver  to  the  mortgagee  all  moneys,  notes, 
and  securities  of  the  estate  in  the  mortga- 
gor's hands,  such  mortgage  was  held  a  valid 
encumbrance  to  the  amount  due,  which  was 
found  to  be  6  8, 137,  as  against  a  subseauent 
mortgagee  with  actual  notioe  of  an  adjust- 
ment between  the  mortgagor  and  first  mort- 
gagee, and  that  there  was  more  than  $2,800 
due.    SUmghton  v.  Pasco,  13  D.  72. 

A  mortgagee,  having-notice  that  the  con- 
veyance is  alleged  to  be  fraudulent  under 
whioh  his  mortgagor  holds,  stands  in  the 
same  situation  with  respect  to  the  title  as 
the  mortgagor.  Stewart  v.  Iglthart,  28  D. 
202. 

Actual  knowledge  of  the  existenoe)  of  a 
prior  unrecorded  instrument  affecting  title  to 
land  must  be  shown,  or  at  least  knowledge 
of  droumstanoes  sufficient  to  put  a  party 
upon  inquiry,  in  order  to  give  such  unre- 
corded instrument  priority  over  a  subsequent 
recorded  deed,  and  the  ease  must  be  so  clear 
that  the  allowance  of  the  recorded  claim 
would  be  a  fraud  upon  the  party  setting  up 
the  unrecorded  instrument.  General  /ne.  On, 
v.  United  State*  /at.  Co.,  69  D.  174. 

Payment  on  a  mortgage  given  for  porohaee- 
money  of  land  which  the  mortgagor  pur- 
chased without  notice  of  an  unrecorded 
mortgage  thereon,  if  made  after  he  has  had 
notice  of  such  unrecorded  mortgage,  is  made 
by  him  in  his  own  wrong,  and  be  will  not  be 
protected,  as  to  such  payment,  against  the 
unrecorded  mortgage.  Warner  v.  WTnOaber, 
72  D.  66. 

55.  Effect  of  erasures  in  or 
lation  of  the  record.  —Where 
purchases  land  subject  to  two  mortgages, 
and  after  paving  them,  cancels  them  on  the 
record,  and  in  consequenoe  the  land  is  sold 
under  the  lien  of  a  judgment  subsequent  t» 
the  mortgages,  but  prior  to  the  deed,  of 
whioh  he  was  ignorant,  he  will  not  be  re- 
lieved in  equity  on  the  ground  that  he  was 
ignorant  of  the  legal  effect  of  the  cancella- 
tion.   Garwood  v.  Eldridyc,  84  D.  195. 

A  vendee  of  land,  satisfying  a  mod 
thereon,  and  canceling  it,  will  not  be  sul 
toted  to  the  place  of  the  mortgagee,  where 
through  his  gross  neglect  he  has  failed  to 
discover  the  existence  of  a  prior  encumliranee 
on  the  land,  under  which  it  is  sold.     I'k 

Cancellation  of  record  when  the  mortgage 
has  been  redeemed,  paid,  and  discharged  us 
an  absolute  bar  and  discharge  of  the  same  is* 
the  absence  of  fraud,  accident,  or  mistake. 

lb. 
Discharge  of  a  mortgage  entered  by 
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in  margin  of  record  of  mortgage  in  the  regis- 
try of  deeds  does  not  prove  an  actual  pay* 
merit  of  the  mortgage  debt,  nor  cancel  nor 
discharge  the  mortgage,  but  is  inoperative 
and  void,  and  may  be  set  aside  in  equity. 
Bruce  v.  Bonney,  71  D.  739. 

A  mortgage  canceled  of  record,  and  sur- 
rendered up,  under  the  mistaken  impression 
that  it  had  been  satisfied,  will  be  decreed  to 
be  a  subsisting  lien  on  the  mortgaged  prem- 
ises.    Bania  v.  Vreeland,  82  D.  269. 

Erasure  and  cancellation  of  a  mortgage  on 
record,  made  by  the  recorder  without  Knowl- 
edge or  consent  of  the  mortgagee,  will  not 
bind  the  latter,  and  he  may  enforce  his 
rights  against  the  property  mortgaged,  even 
after  it  has  passed  into  the  hands  of  an  inno- 
cent vendee  in  good  faith.  De  Si.  Rome*  v. 
Blanc,  96  D.  416. 

A  mortgage  bore  an  indorsement  that  it 
had  been  recorded;  but  the  record-book  had 
been  destroyed  by  fire.  Held,  that  the 
mortgage  was  the  highest  evidence  of  the 
lien  on  the  premises  covered  by  it,  and  war- 
ranted a  Judgment  of  foreclosure.  Alvis  v. 
Morrieon,  14  R.  117. 

Where  the  record-book  of  a  mortgage  is 
burned,  the  index  and  file-books  furnish  no- 
tice to  a  subsequent  purchaser  of  the  exist- 
ence of  the  mortgage,    lb. 

Where  a  deed  or  mortgage  is  once  duly 
recorded,  it  is  thenceforth  notice  to  all  the 
world,  even  though  the  record  be  totally 
destroyed.    Shannon  v.  Hall,  22  R  146. 

A  mortgagee  recorded  his  mortgage.  The 
records  were  afterward  destroyed  by  fire, 
and  a  statute  was  passed  providing  for  their 
restoration,  but  the  mortgagee  took  no  steps 
to  restore  his  record.  Afterward  the  mort- 
gagor conveyed  to  a  bona  fide  purchaser 
without  notice  of  the  mortgage.  Held,  that 
the  pnrohaser  took  the  land  subject  to  the 
mortgage.    lb. 

If  a  mortgagee  permits  the  mortgagor  to 
retain  the  mortgage,  and  the  latter  fraudu- 
lently cancels  it  of  record,  the  mortgagee 
cannot  enforce  it  as  against  a  subsequent 
bona  fide  grantee.  Heyder  v.  Brceleior  Build. 
Loan  As*\  69  R.  49. 

50.  Priority  among  mortgages.— 
1.  In  general  —  A  puisne  mortgagee  who 
goto  the  legal  title  from  the  first  mortgagee 
may  avail  himself  of  its  advantage,  and 
thereby  protect  himself  against  an  inter- 
mediate mortgagee.    Kelson  v.  Boyce,  28  D. 

411. 

Whore  several  mortgages  of  the  same 
land  are  executed  on  the  same  day,  one  im- 
mediately following  the  other,  to  secure 
several  debts  due  the  several  mortgagees, 
and  are  all  proved  and  delivered  to  the 
clerk  for  recordation  on  the  same  day,  but 
in  the  order  in  which  they  were  executed, 
and  there  is  no  express  agreement,  that  any 
one  ahottld  have  priority  over  the  other,  or 
that  they  should  all  stand  on  the  same  foot- 
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ing,  the  one  first  executed  is  entitled  to 
priority  over  the  others.  Nay  lor  v.  Throck- 
morton, 30  D.  492. 

Mortgages,  by  the  Ohio  statute,  take 
precedence  from  the  date  of  recording, 
whether  there  was  knowledge  of  a  prior  un- 
recorded mortgage  or  not.  Siansea  v.  Rob* 
ert$,  42  D.  193. 

A  second  mortgagee,  with  notice  of  an 
earlier  unrecorded  mortgage,  does  not  com- 
mit a  fraud  by  attempting  to  set  up  his 
claim  at  the  expense  of  the  other,  where  the 
law  gives  priority  to  the  earlier  registry. 
lb. 

A  mortgage  first  executed  and  recorded  is 
prima  facie  entitled  to  be  preferred  over  a 
subsequent  mortgage,  unless  for  some  rea- 
son the  prior  mortgage  is  fraudulent  and 
void  as  to  the  subsequent  mortgagee.  Cla- 
baugh  v.  Bytrly,  48  D.  576. 

Prior  execution  of  a  mortgage  does  not 
ive  it  preference;  but  in  order  to  be  enti- 
led to  a  preference,  it  must  be  first  re- 
corded,   lb. 

An  alleged  agreement  to  execute  a  mort- 
gage on  a  certain  day  is  one  of  which  a 
court  of  chancery  can  take  no  notice,  and 
cannot  regard  as  performed,  so  as  to  give  it 
preference  over  a  prior  mortgage,  when  the 
promise  is  contradicted  by  the  mortgagor, 
and  there  is  no  written  evidence  of  it.    to. 

Of  four  mortgages  payable  at  different 
dates  to  secure  different  installments  of  the 
same  debt,  neither  is  entitled  to  preference; 
and  all  of  said  mortgages  being  assigned, 
the  sum  realized  from  a  foreclosure  sale 
under  the  first  mortgage  should  be  applied 
wo  rata  to  the  satisfaction  of  the  mortgages 
held  by  the  several  assignees.    Perry's  Ap» 

peai,  eov.es. 

The  equitable  doctrine  that  a  party  may 
have  relief  from  his  acts  when  done  in  igno- 
rance of  facts  has  no  application  to  a  ques- 
tion of  priority  of  mortgage  liens,  arising 
from  want  of  notice,  and  which  must  be  de- 
cided by  registry  acts  alone,  at  least  when 
the  rights  of  third  parties  would  be  affected. 
Suoh  doctrine  obtains  in  oases  of  sales  of 
property,  where  some  fact  known  to  the 
vendor,  and  unknown  to  the  vendee,  which 
he  is  under  no  obligation  or  duty  to  dis- 
cover, and  which  would  materially  influence 
the  sale,  is  suppressed.  Parrel  v.  Shaubhut, 
80  D.  424. 

When  a  party  desires  tc  purchase  or  take 
encumbrance  upon  land,  his  guide  to  the 
title  is  the  records  of  the  county;  and  the 
record  of  a  mortgage  is  notice  of  its  con- 
tents only  so  far  as  the  record  discloses  it. 
If  the  record  contains  any  instrument  which 
is  not  authorized  to  be  recorded,  either  from 
the  nature  of  the  subject-matter  or  a  defect 
in  its  execution,  it  is  a  mere  nullity,  and  is 
not  notice  for  any  purpose.  Therefore 
where  the  statute  requires  that  a  mortgage 
be  executed  in  the  presence  of  two  wit- 
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awiM,  and  the  record  discloses  that  only 
one  was  present  at  its  execution,  the  regis* 
try  is  no  notice  to  any  one,  and  a  mort- 
gage subsequently  executed  and  recorded, 
properly  witnessed,  is  entitled  to  priority. 

2.  Mortgage  to  secure  future  advance*.  — 
A  mortgagee  in  a  mortgage  to  secure  future 
advances  is  not  bound  to  know  the  subse- 
quent transactions  between  the  mortgagor 
and  third  parties;  and  advances  made  on 
the  faith  of  his  mortgage  subsequent  to  the 
execution  of  a  second  mortgage,  but  with- 
out actual  notice  thereof,  will  create  a  lien 
upon  the  land  superior  to  sneh  second  mort- 
gage.   Nelson  v.  Boyce,  23  D.  411. 

A  mortgagee  in  a  mortgage  given  to  se- 
cure futnre  advances  cannot,  after  notice  of 
the  execution  of  a  subsequent  mortgage, 
make  new  advances,  and  acquire  a  lien  on 
the  land  to  the  prejudice  of  the  subsequent 
mortgagee.     lb. 

A  mortgage  given  to  secure  future  ad- 
vances wul  be  postDoned,  as  to  such  ad- 
vances, to  a  second  mortgage,  recorded 
before  the  advances  were  made.  Spader  v. 
Lawler,  49  D.  461. 

3.  Prior  encumbrancer,  when  postponed.  — 
A  prior  encumbrancer  who  stands  by  and 
witnesses  a  subsequent  encumbrance,  know- 
ing its  contents,  and  does  not  disclose  his 
own  lien,  intentionally  leaving  the  party 
dealing  with  his  debtor  in  ignorance,  will 
have  his  encumbrance  postponed  or  barred. 
But  this  rule  does  not  anply  where  the  prior 
encumbrance  is  duly  registered;  for  then  the 
subsequent  encumbrancer  is  charged  with 
notioe.     Brinckerhoff  v.  Lansing,  8  D.  538. 

Silence  alone  will  not  affect  the  right  of 
such  prior  encumbrancer;  there  must  be  ac- 
tual fraud  charged  and  proved,  such  as  false 
representations  or  denial  upon  inquiry,  or 
artful  assurance  of  good  title,  or  deceptive 
silence,  when  information  is  asked.  And 
the  burden  of  proof  of  fraud  lies  on  the  pur- 
chaser or  subsequent  mortgagee,    lb. 

4.  Illustrations. — A  entered  into  posses- 
sion of  land  under  agreement  to  purchase 
from  B,  the  owner,  and  made  valuable  im- 
provements, in  1848.  In  1849,  he  executed 
a  mortgage  of  the  land  to  C,  to  secure  the 
payment  of  a  note  made  to  C,  for  six  hun- 
dred dollars,  payable  in  1850.  In  1851,  he  re- 
ceived a  deed  of  conveyance  in  fee  from  B, 
and  in  1854,  executed  a  mortgage  of  the  land 
to  D,  to  secure  the  payment  of  a  note 
made  by  him  for  eighteen  hundred  dol- 
lars. Deeds  were  all  duly  recorded.  The 
mortgages  not  being  paid,  and  the  lands 
being  insufficient  to  satisfy  both  mortgages, 
—  held,  1.  That  mortgage  to  C,  as  between 
the  parties,  conveyed  to  C  the  legal  posses- 
sory right  of  the  grantor,  and  his  equitable 
interest  in  the  lands;  2.  Upon  execution  of 
the  deed  by  B  to  A,  the  fee  so  conveyed  to 
A,  by  estoppel  arisiug  from  his  prior  deed 
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of  warranty  in  fee  to  C,  inured  to  C,  who, 
as  between  the  parties,  thereby  beoams 
vested  with  the  fee;  3.  That  the  obligation 
of  estoppel  became  to  0  a  muniment  of  title, 
adhering  to  and  transmissible  with  the  land, 
and  obligatory  upon  the  grantees  of  A,  at 
well  as  upon  his  heirs;  4.  That  the  deed  to 

C,  having  priority  of  record  to  the  deed  to 

D,  was  entitled  to  the  same  respect  in  law 
and  equity  as  against  D  that  it  was  entitled 
to  against  B,  his  grantor.  PhiUu  ▼.  So* 
dm,  78  D.  316. 

The  owner  of  land  mortgaged  it  to  A,  sad 
afterward  to  B,  who  knew  of  the  earlier 
mortgage,  but  recorded  his  own  mortgage 
first.  After  both  mortgages  were  recorded, 
B  assigned  his  mortgage  to  C,  who  had  no 
actual  notice  of  the  mortgage  to  A.  Meld, 
that  0  had  precedence.  Morse  v.  Curtis, 
64  R.  456. 

57.  Priority  between  mortgagee  and 
other  conveyance*.  —  A  new  mortgage 

S'ven  by  a  vendee  of  land,  in  lieu  of  s 
rmer  mortgage  by  his  vendor,  and  as  a 
part  of  the  consideration  of  the  deed,  and  s 
deed  of  such  vendor  held  in  escrow  by  U» 
mortgagee's  agent  and  delivered  at  the  earns 
time  as  the  deed,  constitute  one  entire  trans- 
action, although  the  deed  was  executed 
prior  to  the  execution  of  the  mortgage. 
Dana  v.  Coombs,  19  D.  194. 

Where  the  equity  of  redemption  ia  sold 
and  purchased  bona  fide,  a  mortgagee  in  a 
mortgage  to  secure  future  advances,  with 
notice  of  such  sale,  cannot  make  new  ad- 
vances and  acquire  a  lien  therefor  on  the 
land  to  the  prejudice  of  the  purchaser.  JVeJ- 
son  v.  Boyce,  23  D.  411. 

Mortgaged  premises  constitute  the  pri- 
mary fund  for  the  payment  of  the  mortgage 
in  equity  as  against  a  purchaser  of  the  Land 
under  an  execution  against  the  mortgagor. 
Heyer  v.  Pruyn,  34  D.  355. 

A  bona  fids  mortgagee  of  a  fraudulent  gran- 
tee of  premises  conveyed  in  fraud  of  credi- 
tors, having  no  notioe  of  the  fraud,  is  entitled 
to  a  preference  over  a  creditor  of  the  fraud- 
ulent grantor  who  obtains  judgment  ani 
buys  in  the  premises  on  execution  after  the 
fraudulent  conveyance,  but  before  the  mort- 
gage, but  whose  deed  is  not  recorded  uat£l 
after  the  mortgage  is  recorded,  although  pars 
of  the  amount  loaned  on  the  mortgage  is  &os 
paid  over  to  the  mortgagor  until  after  the 
sheriffs  deed  is  recorded.  Ledyard  v. 
Butler,  37  D.  379. 

A  subsequent  purchaser  or  encumbrancer, 
whose  conveyance  is  first  duly  recorded  with 
notice  of  a  prior  unrecorded  mortgage,  ** 
not  entitled  to  priority.  Manufacturer*  rtr. 
Bank  v.  Bank  oj'  Pa,,  42  D.  240. 

Subsequent  purchasers  of  prooerty  subject 
to  a  mortgage  oo  record  in  another  state  an 
not  affected  by  such  lien,  unless  they  hat  - 
actual  or  constructive  notice  thereof;  a»i  i  a 
petition  which  seeks  to  enforce  such  Uc««  «* 
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against  them  most  contain  an  averment  of 
•uch  notice.  McClenney  v.  Medenney,  49  D. 
738. 

A  deed  and  mortgage  simultaneously  exe- 
cuted are  parts  of  same  transaction,  though 
they  bear  different  dates.  Lassen  v.  Vance, 
68  D.  322. 

Grantee  in  a  deed  of  trust  to  secure  a  debt 
is  not  affected  by  notice  of  an  outstanding 
mortgage,  acquired  after  he  had  parted  with 
the  consideration  of  his  deed,  and  before  he 
had  completed  the  purchase  at  a  sale  there- 
under.   Barney  v.  McCarty,  83  D.  427. 

58.  or  other  liens.  —  A  bona  fide 

mortgagee,  without  notice  of  an  equitable 
lien  of  his  mortgagor's  vendor,  is  justified  in 
purchasing  from  the  mortgagor  a  release  of 
the  equity  of  redemption,  even  after  notice 
from  the  vendor,  in  consideration  of  any  just 
claim  he  has  upon  the  mortgagor  originating 
before  such  notice;  but  after  notice,  the 
vendor *s  lien  attaches  to  the  amount  of  the 
sum  paid,  or  agreed  to  be  paid,  by  the  mort- 
gagee for  such  release  over  and  above  the 
claims  for  which  the  mortgage  was  taken, 
and  which  originated  before  the  notice. 
Duval  v.  Bibb.  4  D.  606. 

The  lien  of  an  equitable  mortgage  is  su- 

Ssrior  to  that  of  subsequent  judgments. 
ank  of  Muskingum  v.  Carpenter,  28  D.  616. 
The  lien  of  a  mortgage  handed  in  for 
record  on  first  day  of  term  of  court,  before  it 
actually  convenes,  is  superior  to  that  of  a 
judgment  recovered  at  that  term.  Follett  v. 
Ball,  47  D.  365. 

Subsequent  attachment  creditors  take  pre- 
cedence over  a  prior  mortgagee  when  the 
mortgage  is  unacknowledged,  although  it  is 
recorded.    Main  v.  Alexander,  47  D.  732. 

Priority  is  taken  over  a  mortgage  by  a 
claim  for  money  advanced  for  the  erection  of 
a  building  on  the  mortgaged  premises,  where 
the  holder  of  the  mortgage  invites  the  expen- 
diture and  asserts  that  the  person  advancing 
the  money  shall  be  protected.  Qodtfroy  v. 
Caldwell,  66  D.  360. 

A  charge  upon  mortgaged  premises  in  form 
of  an  outstanding  note  for  purchase-money 
muat  be  paid  before  a  subsequent  purchaser 
or  encumbrancer  can  acquire  title;  and  the 
right  of  foreclosure  and  redemption  is  not 
barred  until  the  statutory  period  of  limita- 
tion at  law  has  run  from  the  maturity  of  the 
note.     Moore  v.  Ander$9  60  D.  551. 

A  mortgage  given  for  residue  of  purchase- 
money,  bearing  even  date  with  the  convey- 
ance to  the  mortgagor,  has  precedence  over 
the  lien  of  judgments  recovered  against  him 
prior  to  such  conveyance.  Therefore  a  sale 
under  such  judgment  does  not  divest  the 
mortgage  lien.     Cake's  Appeal,  62  D.  328. 

A  mortgage  is  not  defeated  by  a  home- 
stead right  when  executed  by  husband  alone 
on  premises  occupied  by  himself  and  wife  as 
tenants  of  another,  who,  simultaneously  with 
the  execution  of  the  mortgage,  executes  a 


deed  of  the  premises  to  the  husband  and  re- 
ceives as  the  purchase  price  the  money  ad- 
vanced by  the  mortgagee.  Lassen  v.  Vance, 
68  D.  322. 

A  purchaser  of  lands  on  which  there  is  a 
judgment  and  mortgage  lien,  who  redeems 
from  sale  made  in  satisfaction  of  the  judg- 
ment, which  is  the  prior  lien,  and  who  after- 
wards obtains  a  sheriffs  deed  for  the  lands 
so  redeemed,  does  not  get  the  lands  dis- 
charged of  the  mortgage  lien,  and  cannot 
therefore  prevent  the  mortgagee  from  fore- 
closing. Rutherford  v.  Newman,  82  D. 
122. 

The  lien  acquired  after  execution  and  re- 
cording of  a  mortgage,  but  before  its  delivery 
to  or  acceptance  by  the  mortgagee,  takes 
precedence  of  the  mortgage.  Woodbury  v. 
Fisher,  83  D.  825. 

A  judgment  creditor  is  not  a  purchaser 
nor  affected  by  want  of  notice,  and  a  misde- 
scription of  land  of  the  judgment  debtor,  in 
a  recorded  mortgage  executed  prior  to  the 
judgment,  would  not  confer  on  such  creditor 
a  lien  prior  to  that  of  the  mortgagee;  and 
the  latter  would  be  entitled,  as  against  the 
judgment  creditor,  to  have  the  mortgage  re- 
formed and  foreclosed.  8waris  v.  Stees,  86 
D.588. 

A  mortgage  to  secure  future  indorsements, 
duly  recorded,  has  preference  over  a  judg- 
ment subsequently  entered  against  the  mort- 
gagor, whether  such  indorsements  were 
made  before  or  after  the  entry  of  the  judg- 
ment.    Ackerman  v.  Hunskker,  39  R  621. 

A  hotel  company  bought  mortgaged  land, 
and  mortgaged  it  again  in  trust  to  raise 
money  to  build.  The  company  became  in- 
solvent, and  a  receiver  was  appointed,  whe 
was  authorised  by  the  court  to,  and  did,  bor- 
row money  on  his  certificates,  to  pay  em- 
Eloyees,  and  the  certificates  were  declared 
y  the  order  to  be  a  lien  on  the  land  prior  to 
the  trust  mortgage.  On  a  foreclosure  of  the 
original  mortgage,  a  surplus  arose.  Held, 
that  the  order  was  void  as  to  the  priority 
provided,  although  it  appeared  that  the  em- 
ployees had  become  riotous  and  threatened 
to  destroy  the  hotel  and  other  property  of 
the  company,  unless  they  were  paid.  Raht 
v.  Attrilt,  60  R.  456. 

69.  Tacking  of  a  bond  debt  to  a  mort- 
gage or  equitable  lien  is  never  allowed  to  the 
prejudice  of  other  creditors.  Coombs  v.  Jor* 
dan,  22  D.  236. 

The  heirs  of  one  whose  land  has  been  sold 
under  a  decree  in  chancery  for  the  payment 
of  debts,  seeking  to  enforce  against  the  pur- 
chaser their  lien  for  an  unpaid  balance  of  the 
purchase-money,  by  a  resale  of  the  prem- 
ises, cannot  tack  to  it  a  claim  against  the 
purchaser  as  surety  on  the  bond  of  their 
guardian  for  sums  previously  paid  to  and 
squandered  by  him,  to  the  exclusion  of  lien 
creditors  of  such  purchaser.  Lee  v.  Stone,  23 
D.589. 
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60.  What  amounts  to  an  assign- 
ment. —  1.  Necessity  of  a  writing. —  A  mort- 
gage may  be  assigned  by  mere  delivery, 
without  writing.  Runyan  v.  Mersereau,  6 
D.  393. 

The  assignment  of  a  mortgage  mast  be  by 
deed,  bat  the  bond  and  debt  secured  thereby 
may  be  assigned,  without  writing,  by  deliv- 
ery of  the  same,  together  with  the  mortgage, 
for  a  full  consideration;  and  one  who  subse- 

auently  purchases  under  an  execution  against 
lie  mortgagee,  the  same  being  a  banking 
corporation,  and  obtains  a  conveyance,  pur- 
suant to  statute,  of  the  mortgagees  interest 
in  the  debt  and  mortgaged  premises,  cannot 
maintain  a  writ  of  entry  for  the  land.  Vorn 
v.  Handy,  11  D.  101. 

The  interest  of  the  mortgagee  of  land  can- 
not, in  Maine,  pass  at  law  to  a  third  person, 
without  an  assignment  in  some  form,  in 
writing,  under  seaL  Smith  v.  Kelley,  46  D. 
695. 

2.  Necessity  of  delivery.  —  An  assignment 
of  a  mortgage  may  be  good  without  actual 
delivery,  where  it  is  oonneeted  with  evidence 
to  show  that  the  mortgagee  intended  to 
transfer  his  interest.  Principle  applied  to 
the  assignment  of  a  mortgage  found  among 
the  papers  of  the  mortgage  after  his  death. 
Aldridger.  Weems,  19  D.  260. 

The  original  payee  of  a  note  secured  by 
mortgage,  who  has  not  parted  with  his  pos- 
session or  interest  in  it,  has  power  to  collect 
it  as  provided  in  the  mortgage,  notwith- 
standing a  writing,  in  form  an  assignment, 
may  appear  upon  it  Pardee  v.  LindUy,  83 
D.  219. 

The  original  payee  of  a  note  secured  bv 
mortgage  may,  so  long  as  it  remains  in  his 
possession,  erase  or  otherwise  render  inoper- 
ative any  assignment  or  other  writing  which 
lie  may  have  put  upon  it.  Such  writing 
does  not  of  itself  conclude  him  as  to  the  fact 
of  an  assignment,  nor  can  he  be  deemed  to 
have  parted  with  his  interest  in  the  note,  so 
long  as  it  is  in  his  possession.    lb. 

3.  What  is  a  sufficient  assignment, — A  deed 
of  quitclaim  and  release  by  a  mortgagee,  for 
a  pecuniary  consideration,  to  one  not  in  pos- 
session, conveys  the  mortgagee  s  estate. 
Hunt  v.  Hunt,  26  D.  400. 

A  mortgage  may  be  assigned  in  same  way 
as  the  debt  itself,  because  it  is  a  mere  inci- 
dent of  the  debt    Laddr.  Wiggin,  69  D.55I. 

Execution  by  the  owner  of  land  of  a  new 
mortgage  to  persons  who  pay  off  prior  mort- 
gages upon  their  being  released,  such  execu- 
tion and  release  taking  place  on  the  same 
day,  operates  in  equity  as  an  assignment  of 
the  old  mortgages  in  consideration  of  the 
money  advanced  by  the  second  mortgagees, 
and  is  not  the  creation  of  a  new  encumbrance, 
but  changing  the  form  of  the  old.  Therefore 
if  after  the  execution  of  the  first  mortgage, 
but  before  executing  the  second,  the  mort- 


gagor married,  and  the  second  mortgage 
not  signed  by  his  wife,  neither  he  nor  bis 
grantor,  after  his  wife's  death,  can  claim  and 
hold  the  property  free  of  the  second  mort- 
gage, on  the  ground  that  the  property  became 
homestead  property  on  the  mortgagor's  mar- 
riage, and  was  not  subject  to  be  encumbered 
by  such  second  mortgage.  Swift  v.  Kraemer, 
73  D.  603. 

A  conveyance  of  lands  by  a  mortgagee  hi 
possession  after  default  carries  the  legal  titia, 
although  the  debt  is  not  assigned,  and  such 
a  conveyance  with  warranty  amounts  to  an 
equitable  assignment  of  the  debt  Welsh  v. 
Phillip*,  25  R.  679. 

4.  What  is  not. — A  fee-simple  warranty 
deed  of  mortgaged  premises  from  mortgagee 
to  a  third  person  cannot  operate  as  an  assign- 
ment of  the  mortgage.  Peters  v.  Jamestown 
Bridge  Co.,  63  D.  134. 

A  mortgage  is  a  mere  security  for  the  debt, 
and  cannot  pass  without  a  transfer  of  the 
debt  Peters  v.  Jamestown  Bridge  Co..  63  D. 
134;  Perkins  v.  Sterne,  76  D.  72;  WUmm  v. 
Troup,  14  D.  468. 

The  assignment  of  a  mortgage  containing 
a  power  of  sale,  by  indorsement  on  the)  mort- 
gage without  an  assignment  of  the  note,  wiu 
not  operate  to  vest  the  power  of  sale  in  the 
assignee.  As  the  mortgage  is  not  an  assign- 
able instrument  by  indorsement,  either  oy 
common  law  or  nnder  the  statute,  the  power 
to  sell  remains  in  the  mortgagee.  Hamutcmv. 
Lubukee,  99  D.  662. 

A  conveyance  by  the  mortgagee  of  mort- 
gaged premises  to  a  third  party  is  entirely 
inoperative,  unless  it  was  intended  to  oper- 
ate as  an  assignment;  and  such  intention 
must  be  made  to  appear.  Grem  v.  CoMn^  100 
D.  229. 

61.  Validity,  and  how  construed.  — 
An  assignment  of  mortgagee's  interest  in  the 
mortgaged  premises  carries  with  it  the  right 
to  receive  payment  of  the  notes  secured  by 
the  mortgage.    King  v.  Harrington,  16  D.  675. 

Possession  of  the  notes  in  such  case  by  the 
assignee  is  necessary  only  to  rebut  the  pre- 
sumption of  payment,  and  not  to  convey  the 
right    lb. 

The  assignor  cannot  receive  payment  of 
notes  secured  by  mortgage  after  an  assign- 


ment of  the  mortgage,  without  becoming 
liable  to  the  assignee  for  money  had  ana 
received,    lb. 

Where  one  of  two  mortgagees  has  assigned 
his  interest  to  a  third  person,  and  the  other 
mortgagee  has  deceased  after  receiving  his 
proportion  of  the  mortgage  debt,  the  assignee 
may  sue  alone,     lb. 

Representatives  of  the  deceased  mortga- 
gee are  trustees  in  such  a  case,  holding  half 
the  right  in  trust  for  the  assignee  of  tho  sur- 
vivor, and  may  be  compelled  to  execute  the 
trust  in  his  favor.    lb. 

Describing  the  deceased  mortgagee)  avs  A 
B,  "late  of,  eta,  deceased,"  is  a  sufficient 
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averment  of  his  death  to  enable  the  assignee 
of  the  survivor  to  sue  alone.    lb, 

A  conveyance  by  a  mortgagee  of  his  right 
and  interest  in  the  mortgaged  premises  is 
valid,  even  though  another  mortgagee,  claim- 
ing by  the  same  title,  be  in  the  actual  pos- 
session of  the  premises,  whether  such 
conveyance  is  treated  as  an  assignment  of 
an  equity  of  redemption,  or  as  a  technical 
release.    Nichols  v.  Reynold*,  36  D.  238. 

A  mortgage  given  by  the  maker  of  notes 
to  the  accommodation  indorsers  thereon,  con- 
ditioned to  be  void  if  the  drawer  pays,  but 
stipulating  further  that  if  the  maker  shall 
fail  in  the  payment  of  the  notes,  or  suffer 
them  to  remain  overdue,  "in  whosesoever 
hands  the  same  be  found,"  that  the  indorsers 
en  affidavit  of  non-payment  shall  be  per- 
mitted to  foreclose,  is  not  a  mere  personal 
covenant  of  indemnity,  but  made  to  secure 
the  payment  of  the  notes  in  addition,  and 
may  be  assigned  by  such  indorsers.  Stewart 
v.  Preston,  44  D.  621. 

Bringing  suit  on  an  assignment  of  a  mort- 
gage by  the  assignee,  the  assignment  having 
originally  been  delivered  to  the  mortgagor 
for  the  benefit  of  the  assignee,  is  an  assent 
to  such  assignment,  and  relates  back  to  the 
original  delivery.  If  the  mortgagor  had  re- 
fused to  deliver  such  assignment,  he  could 
have  been  compelled  to  do  so.  Lady  Su- 
perior v.  McNamara,  49  D.  184. 

A  mortgagee  of  land  executed  an  assign- 
ment of  the  mortgage,  in  blank  as  to  the  as- 
sagnee,  and  orally  authorized  his  son  to  find 
a  purchaser,  write  in  his  name  as  grantee, 
and  deliver  the  assignment.  The  son  did  so, 
the  assignee  not  knowing  that  the  son  was 
acting  as  agent  in  any  respect  except  to  de- 
liver the  assignment.  Held,  that  the  assign- 
ment was  valid.  Phelps  v.  Sullivan,  MR.  U2. 
68.  Effect  of  transfer  of  debt  or 
note  secured.  —The  assignment  of  the 
debt  secured  by  a  mortgage  carries  with  it 
the  mortgage  security.  Lawrence  v.  Knap, 
ID.  42. 

A  transfer  of  the  debt  transfers  trust 
property  conveyed  to  secure  it,  as  the  debt 
u  the  principal  thing,  and  the  trust  deed 
cmly  an  incident  Mitchell  r.  Ladew,  88  D. 
156. 

.  An  assignment  of  the  mortgage  debt,  with- 
out as  conveyance  of  the  legal  title  to  the 
mortgaged  premises,  is  sufficient  to  entitle 
the  assignee  to  sustain  a  petition  for  fore- 
closure.    Austin  v.  Burbank,  2  D.  119. 

Indorsement  of   the  note  secured  by  a 

mortgage  carries  with  it  the  mortgage,  as  a 

{general  rule.    Stewart  v.  Preston,  44  D.  621; 

0*erry    v.    Woods,  45  D.   274;    Perkins   v. 

JSteme,  76  D.  72;  Herring  v.  Woodhull,  81  D. 

296;  Pardee  v.  Lksdley,  88  D.  210.    This 

rale  holds,  as  between  the  immediate  par- 

urie*    to  the  transfer,  bnt   not   as  to  third 

psurties  who  had  no  notice  of  it.    Bank  of 

Tmdiama  v.  Anderson,  83  D.  89a 
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The  assignment  of  the  note  scoured  by  a 
mortgage  containing  a  power  of  sale  vests 
the  power  of  sale  in  the  assignee.  Hamilton 
v.  Lubukee,  99  D.  562;  Pardee  v.  Lindley,  83 
D.  219. 

A  bona  fide  sale  and  delivery  of  a  note  to 
the  assignee  of  a  mortgage,  securing  the 
same,  passes  the  title  therein  without  a 
written  assignment  of  such  note.  King  v. 
Harrington,  16  D.  675. 

Where  a  negotiable  note,  scoured  by  a 
mortgage,  is  transferred  without  an  assign- 
ment of  the  mortgage,  the  indorsee  may  at- 
tach  the  equity  of  redemption,  and  sell  the 
same  under  execution  in  an  action  against 
the  promisor.    Crane  v.  March,  16  D.  329. 

In  such  a  case,  the  mortgage  still  remains 
in  force,  the  mortgagee  being,  in  equity, 
the  trustee  for  the  holder  of  the  note.    lb. 

Where  the  assignee  of  one  of  several  notes 
secured  by  one  mortgage  sues  the  debtor 
at  law,  arrests  him  upon  mesne  process,  end 
discharges  him  out  of  mere  clemency,  on 
account  of  his  inability  to  give  baU,  his 
right  to  resort  to  the  mortgage  for  pay- 
ment of  the  note  assigned  to  him  is  not 
thereby  lost;  aliter,  if  the  arrest  had  been 
on  final  process.  Terry  v.  Woods,  45  D. 
274. 

The  mortgage  follows  the  note  it  is  in- 
tended to  secure,  and  the  assignee  of  the 
note  has  an  equitable  interest  in  it,  even 
though  not  aware  of  its  existence  at  the 
time  of  the  purchase  of  the  note.  Roberts  v. 
Halstead,  49  D.  641. 

A  mortgagee  having  sold  the  note  scoured 
by  the  mortgage  cannot  cause  satisfaction  of 
it  to  be  entered  on  the  record,  to  its  destruc- 
tion as  a  security  to  the  note-holders,    /ft. 

When  a  mortgage  secures  two  notes,  pay- 
able at  different  times,  if  the  last  note  to 
fall  due  is  assigned  by  the  holder,  the  as- 
signee takes  it  subject  to  the  risk  of  the 
adequacy  of  the  security,  and  snbjeot  to  the 
payment  of  the  note  first  falling  due.  Wood 
v.  Trash,  76  D.  230. 

The  equitable  assignee  of  s  mortgage,  by 
virtue  of  a  transfer  of  negotiable  notes 
secured  thereby,  has  no  priority  over  a  sub- 
sequent mortgagee  for  value  and  without 
notice,  the  first  mortgage  having  been  satis- 
fied of  record  by  its  mortgagee,  to  whom  the 
premises  had  been  conveyed  in  payment  of 
the  notes,  after  his  transfer  of  the  notes  and 
prior  to  his  execution  of  the  second  mort- 
gage. Bank  of  Indiana  v.  Anderson,  83  1>. 
390. 

Assignment  of  a  portion  of  mortgage  debt 
carries  with  it,  in  equity,  a  corresponding 
interest  in  the  mortgage  security;  as  where 
a  coupon  of  a  bond  secured  by  a  mortgage  is 
assigned  when  payable,  and  the  coupon- 
holder,  in  a  foreclosure  of  the  mortgage,  is 
entitled  to  a  pro  rata  distribution  with  the 
holders  of  the  residue  of  the  mortgage  debt 
Miller  v.  Rutland  etc  R.  B.  Co.,  94  I>.  418. 
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A  mortgage  executed  to  Monro  payment 
of  a  note,  after  being  canceled  by  authority 
of  the  holder  thereof,  will  not  be  revived  in 
favor  of  a  subsequent  holder  of  the  note. 
Doll  v.  RizoUi,  96  D.  399. 

A  executed  a  note  to  the  order  of  B,  with 
a  real  mortgage  at  security,  which  was  duly 
recorded,  a  indorsed  the  note  to  C,  and 
subsequently  assigned  the  mortgage  to  D, 
fraudulently  substituting  another  note  for 
the  one  described  in  the  mortgage.  G  and 
D  acted  in  good  faith,  and  paid  value.  Held, 
that  C  was  entitled,  in  equity,  to  an  assign- 
ment of  the  mortgage  from  D.  Morris  v. 
Baron,  25  R.  17. 

A  was  the  owner,  by  assignment  duly 
recorded,  of  a  mortgage  and  note  indorsed 
in  blank,  running  together,  and  payable  in 
five  years,  the  assignment  being  on  its  face 
collateral  to  another  note;  he  assigned  the 
mortgage,  and  indorsed  that  note,  for  value, 
to  B,  by  an  assignment  in  like  words,  duly 
recorded,  retaining  the  mortgage  note; 
afterward  he  transferred  the  mortgage  note, 
and  fraudulently  assigned  the  mortgage, 
upon  a  separate  paper,  to  C,  for  value.  Held, 
that  O  was  not  a  bona  fide  holder,  and  that 
B  acquired  title  to  the  mortgage  debt 
Strong  r.  Jackson,  25  R.  19. 

Where  a  note  purports  upon  its  faee  to  be 
a  mortgage  note,  the  note  and  mortgage  are 
to  he  construed  together  in  determining  the 
rights  of  the  holder  of  the  note.    lb. 

68.  Bights  of  Assignee,  generally.  — 
Though  the  assignment  of  a  mortgage  ex- 
press a  consideration  exceeding  the  amount 
actually  paid  by  the  assignee,  he  cannot  re- 
cover the  excess  against  toe  mortgagor,  but 
only  the  money  actually  paid,  and  lawful 
interest,  will  be  decreed.  Bush  v.  Livingston, 
2  D.  316. 

By  an  assignment  of  a  mortgage,  either 
by  an  indorsement  on  the  back  thereof  or 
by  a  separate  instrument  referring  to  such 
mortgage,  the  assignee  is  put  in  the  place  of 
the  mortgagee  to  all  intents  and  purposes, 
unless  a  different  intention  is  apparent  from 
the  contract     Hills  r.  Eliot,  7  D.  26. 

The  assignee  of  a  mortgage  may  foreclose 
it  without  making  his  assignor  a  party. 
JTewman  v.  Chapman,  14  D.  786. 

The  assignment  of  a  mortgage  passes  the 
power  of  sale  contained  therein.  After  the 
assignment,  the  assignee  must  bring  the  suit 
to  foreclose,  and  the  mortgagee  can  no  longer 
maintain  a  suit  for  that  purpose,  Nilet  T. 
Ramford,  51  D.  95. 

The  assignee  foreclosing  under  a  power  to 
foreclose  contained  in  the  mortgage  cannot 
advertise  the  sale  in  the  name  of  the  mort- 
gagee, but  must  advertise  it  in  his  own  name. 

The  assignee  may  maintain  ejectment  on 
the  mortgage  deed  and  the  assignment  to 
him  against  the  mortgagor  or  his  lessee,    lb. 

Where  mortgagee  assigns  mortgage  after 
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advertising  sale  of  mortgaged  promisee  nndet 
a  power  of  sale  contained  in  the  mortgage, 
the  mere  act  of  oontinuiog  the  advertisement 
in  the  name  of  the  mortgagee,  by  the  assignee, 
after  ho  acquires  the  whole  interest  in  the 
mortgage,  gives  it  no  force;  and  a  sale  and 
purchase  by  the  assignee  under  such  adver- 
tisement is  of  no  effect  In  such  a  ease,  the 
assignee  should  have  renewed  the  advertise- 
ment in  his  own  name.     lb. 

Assignee  of  mortgage  takes  subject  to  ad- 
verse claim,  where  he  has  full  notice  of  the 
claim  before  assignment;  and  the  designation 
of  the  claim  by  an  improper  term  makes  no 
difference,  where  all  the  circumstances  un- 
der which  it  came  into  existence  wore  fully 
detailed.     Qodeffroy  v.  Caldwell,  56  D.  MO. 

Mortgage  remains  an  equitable  lion  upon 
lands  in  favor  of  an  assignee  of  the  bond  and 
mortgage,  to  whom  it  was  assigned,  as  col- 
lateral  security  for  a  loan  made  by  him  to 
the  mortgagee,  notwithstanding  vie  mort- 
gagee afterwards  receives  a  conveyance  of 
the  premises  from  the  mortgagor,  and  gives 
him,  in  aonsideration  thereof,  an  acquittance 
of  the  bond  and  mortgage.  Brown  v.  Bim- 
denbnrgK  57  D.  506. 

Purchaser  of  mortgage  cannot  bo  charged 
with  constructive  notice  of  anything  subse- 
quent to  the  mortgage,  except  its  assignment 
or  satisfaction  dnly  entered  of  record.  Peters 
v.  Jamestown  Bridge  Co.,  63  D.  134. 

Assignee  of  interest  in  mortgage  cannot 
claim  in  any  other  or  stronger  right  than 
that  of  the  assignor.  Central  Bankr.  Cofe- 
land,  81  D.  597.  Hence  where  O.,  8.,  and 
W.  were  joint  mortgagees  under  a  third 
mortgage,  and  O.  assigned  to  F.  a  prior 
mortgage,  —held,  that  F.  did  not  thereby 
acquire  the  right  to  apply  the  rents  and 
profits  of  the  estate  to  the  payment  of  the 
last  mortgage,  nor  to  demand  from  S.  and 
W.  the  payment  of  G.  's  one  third  of  the  third 
mortgage,  as  well  as  the  whole  of  the  prior 
mortgages  held  by  F.  8amnders  v.  Frost,  16 
D.  394. 

Burden  of  proving  that  assignee  of  fraodn- 
lent  mortgage  is  not  bonafdr  purchaser  for 
value,  without  notion  of  the  fraud,  is  upon 
the  defendant  in  a  suit  by  the  assignee  to 
foreclose  the  mortgage.  Danbury  v.  Rohtmy 
son,  82  D.  244. 

Assignee  of  three  out  of  four  mortgagee 
may,  under  a  mortgage  made  to  secure  thtexr 
several  debts,  maintain  a  writ  of  entry  for 
the  possession  of  the  mortgaged  premises 
against  the  mortgagor,  and  aU  claiming  voi- 
der him,  if  the  interest  of  the  fourth  moo-t- 
gagee  has  not  been  legally  assigned  to  the 
defendant,  but  remains  vested  in  some  tfturd 
party,  and  the  plaintiff  in  such 
titled  to  an  absolute  judgment. 
Bales,  92  D.  613. 

Where  a  mortgagor  procures 
of  mortgage  to  a  third  person,  to  whoa*  be, 
also  indebted,  and  who,  as  the 
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of  such  assignment,  pays  to  the  mortgagee  a 
part  of  the  mortgage  debt,  with  the  under- 
standing that  the  assignee  is  to  hold  the 
mortgage  for  the  amount  paid  by  him  and 
for  the  remainder  of  the  sum  named  therein, 
aa  security  for  the  indebtedness  of  the  mort- 
gagor to  him,  the  mortgage  will  be  good  as 
against  the  mortgagor  for  the  full  amount 
named  therein;  the  delivery  of  the  mortgage 
so  assigned  by  the  mortgagor  gives  it  a  new 
vitality,  and  in  equity  ne  will  be  estopped 
from  denying  that  it  is  entitled  to  the  effect 
which  his  own  act  was  intended  to  give  it. 
But  as  against  encumbrancers  or  grantees  of 
parts  of  the  mortgaged  premises,  intermedi- 
ate the  making  of  the  mortgage  and  its 
assignment,  the  assignee  can  hold  it  only  for 
the  amount  paid  by  him  to  the  mortgagee  for 
the  assignment.  Hoy  v.  BramhaU,  97  D. 
687. 

Assignment  of  a  bond  and  mortgage  car- 
ries with  it  a  guaranty  of  same,  although 
the  guaranty  is  not  in  terms  assigned.  The 
transfer  of  a  debt  carries  with  it,  as  an  inci- 
dent, all  the  securities  for  its  payment. 
Craig  y.  Partes,  100  D.  469. 

A  bona  fide  indorsee  of  a  negotiable  note, 
and  assignee  of  a  real  mortgage  executed  as 
security  therefor,  is  not  prejudiced  by  a 
conveyance  of  part  of  the  mortgaged  prem- 
ises, thereafter  made  without  his  knowl- 
edge or  consent  by  the  mortgagor  to  the 
mortgagee;  although  the  assignment  is  not 
recorded,  or  notice  of  it  given  to  the  mort- 
gagors, and  a  statute  provides  that  the  record- 
ing of  the  assignment  of  a  mortgage  shall  not 
be  deemed  notice  to  the  mortgagor,  so  as  to 
invalidate  payments  to  the  mortgagee.  Bur- 
kans  ▼.  Hutckeson,  37  R.  274. 

B.  executed  to  8.,  without  consideration,  a 
mortgage  on  real  estate  for  twenty  thousand 
dollars.  Defendant  bought  the  mortgage 
from  8.,  for  sixteen  thousand  six  hundred 
dollars,  relying  upon  an  affidavit  made 
by  B.  that  the  expressed  consideration  was 
the  true  one.  B.  afterward  sold  the  prem- 
ises, the  purchaser  assuming  the  mortgage. 
Defendant  sold  the  mortgage  for  its  face. 
Plaintiff,  as  a  judgment  creditor  of  B.,  sued 
for  the  difference  between  the  amount 
so  realized  and  the  amount  paid  by  defend- 
ant, on  the  ground  of  an  implied  trust.  The 
question  of  usury  was  not  raised.  Held, 
that  the  action  could  not  be  maintained. 
Orissler  v.  Power*  37  R.  476. 

64.  The  assignee's  title  or  interest. 
—  Assignee  of  a  mortgage  bv  the  assignment 
becomes  a  mortgagee,  and  the  original  mort- 
gagee has  no  estate  left  in  the  land;  and  if 
be  afterwards,  bv  quitclaim,  acquires  the 
interest  left  in  the  mortgagor,  he  does  not 
obtain  thereby  an  estate  which  merges  that 
of  the  assignee.  Prati  v.  Bennington  Bank, 
S3  D.  201. 

A  grantee  whose  deed  is  fraudulent  as  to 
has  title  paramount  thereto,  where 
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he  procures  the  assignment  to  himself  of  a 
prior  valid  mortgage;  and  a  quitclaim  deed 
by  the  mortgagee,  reciting  that  the  "said 
mortgage  is  hereby  canceled  and  discharged, n 
the  mortgagor  "having  recently  conveyed 
his  interest  in  said  premises  to  "  the  grantee, 
constitutes  an  assignment.  A  merger  does 
not  take  place.     Crosby  v.  Taylor,  if  D.  352. 

Indorsement  of  note  and  mortgage  to  two 
indorsees  entitles  each  to  one  half  the  not* 
and  its  proceeds  and  to  one  half  the  mort- 
gage security,  and  neither  oan  transfer  any 
other  or  greater  interest  therein.  Herring 
v.  Woodhull,  81  D.  296. 

65.  how  far  subject  to  equities 

between  original  parties.*— Assignee 
of  mortgage,  if  the  assignment  is  made 
without  the  privity  of  the  mortgagor,  holds 
subject  to  the  right  of  the  latter  to  an  ac- 
count with  the  mortgagee,  but  not  subject 
to  equities  existing  against  the  mortgagee  in 
favor  of  third  persons.  James  v.  Aiorey,  14 
D.  475;  MoU  v.  Clark,  49  D.  566. 

Notice  of  assignment  of  mortgage  should 
be  given  to  the  mortgagor,  or  payments 
made  by  him  to  the  mortgagee  must  be  al- 
lowed, bat  no  notice  need  be  given  to  subse- 
quent assignees.    James  v.  Morey,  14  D.  475. 

A  mortgagee  who  has  been  guilty  of  a 
fraudulent  concealment,  which  deprives  him 
in  equity  of  the  right  to  enforce  his  lien 
against  the  premises  mortgaged  in  the  hands 
of  a  purchaser  from  the  mortgagor,  cannot, 
bv  a  subsequent  assiguinent  of  the  mortgage, 

f;ive  to  the  assignee  a  right  to  enforce  such 
ien.  L'Amoureu*  v.  fandenburgh,  32  D. 
635. 

A  mortgage  debt  in  the  hands  of  an  as- 
signee of  the  mortgagee  is  not  affected  by 
payments  of  money  made  by  the  mortgagor 
for  the  benefit  of  the  mortgagee,  previous 
to  the  assignment,  with  a  general  under* 
standing  that  such  payments  were  to  be 
credited  on  the  mortgage  debt,  unless  by 
indorsement  or  other  mode  or  memorandum 
of  credits  such  proportion  of  the  debt  was 
in  fact  relinquished  by  an  actual  application 
of  the  sums  so  paid  to  its  discharge.  Post 
v.  Carmalt,  37  D.  484. 

Possession  of  land  by  grantor  is  not  notios 
of  any  rights  or  equities  in  him  to  the  as- 
signee of  a  mortgage  relying  on  the  faith  of 
the  grantor's  recorded  deed.  Bloomer  v, 
Henderson,  77  D.  453. 

Assignee  of  mortgage,  with  knowledge  of 
fraud  in  its  inception,  is  not  a  bona  fide  pur- 
chaser, and  the  tact  that  he  paid  full  consid- 
eration for  the  assignment  will  not  aid  him. 
Danbury  v.  Robinson,  82  D.  244. 

Title  of  bona  fide  purchaser  of  mortgage 
made  to  defraud,  creditors  of  the  mortgagor 
is  valid  as  against  such  creditors,     lb. 

Assignee  of  mortgage  stands  in  place  of 

*  Assignee  of  mortgage  as  collateral  security, 
when  regarded  as  trustee  for  mortgagor,  see  note, 
80  i>.  *7**74. 
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mortgagee,  and  any  equities  between  anon 
assignee  and  the  mortgagor  affect  the  mort- 
gage in  the  hands  of  any  subsequent  assignee. 
Ifickols  v.  Lee,  82  D.  57. 

Assignee  of  mortgage  takes  it  subject  to 
all  equities  in  favor  of  the  mortgagor  exist- 
ing at  the  time  of  the  assignment,  notwith- 
standing the  fact  that  he  is  allowed  to  sue 
upon  it  in  his  own  name.  Horstman  v. 
Qerker,  88  D.  601. 

The  bona  fide  purchaser,  for  value,  of  a  ne- 
gotiable note  secured  by  mortgage,  before 
maturity  and  without  notice,  takes  the 
mortgage  as  he  does  the  note,  discharged  of 
all  equities  between  the  original  parties. 
Webb  v.  BoeeUon,  19  R.  638.  But  until  the 
mortgage  is  recorded,  such  transfer  will  not 
affect  the  absolute  title  of  an  innocent  pur- 
chaser of  the  premises.  When  recorded,  the 
mortgage  becomes  negotiable  even  as  to  such 
a  purchaser  of  the  premises,  and  soeontinues 
as  long  as  the  note  is  unsatisfied  and  nego- 
tiable, or  until  the  mortgage  is  released  of 
record;  and  when  the  mortgage  is  so  re- 
leased, it  loses  its  negotiability  as  to  a  sub- 
sequent innocent  purchaser  of  the  premises, 
whether  the  note  is  satisfied  or  not.  Lewis 
t.  Kirk,  42  R.  173. 

A.  to  enable  B  to  borrow  money  for  him, 
executed  his  promissory  note,  to  B's  order, 
and  a  real  mortgage  as  collateral,  which  was 
recorded.  Without  A's  knowledge,  and  to 
secure  his  own  debt,  B  delivered  the  note, 
unindorsed,  to  0,  and  afterward  assigned  the 
mortgage,  and  another  note,  which  he  pro- 
cured from  A,  by  artifice,  to  D  for  value,  who 
received  the  same  in  good  faith.  Held,  that 
O  was  not  entitled  in  equity  to  an  assign- 
ment of  the  mortgage.  Bkmt  v.  Norris,  25 
R.14. 

The  plaintifls  executed  to  R.  a  bond  and 
mortgage,  without  consideration,  to  be  used 
as  collateral  security  for  his  own  note,  upon 
which  he  proposed  effecting  a  loan  for  him- 
self. R.  tailed  to  procure  the  loan,  but  sold 
the  bond  and  mortgage,  for  value,  to  the 
defendant,  R  Held,  that  R„  having  no 
authority  to  sell  the  bond  and  mortgage, 
conveyed  no  title  to  R,  and  plaintiff  was 
entitled  to  surrender  and  cancellation  of 
them.     Davis  v.  Bechstein,  25  R.  2ia 

66.  Bights  of  assignee  of  part  of 
mortgage  debt. — The  sale  of  a  second 
installment  due  on  a  mortgage  transfers  title 
free  of  the  lien  of  a  prior  installment  on  the 
same  mortgage.  Parkins  v.  Campbell,  16  D. 
188. 

A  part  owner  of  a  mortgage  is  liable  to  the 
other  part  owner  thereof  for  positive  mis- 
feasance only.     Cronisterr.  Weiss,  34  D.  461. 

67.  Recording  assignments.*  — Re- 
cording of  an  assignment  is  not  necessary  to 
the  purposes  of  foreclosure  in  equity,  the 
court  regarding  the  mortgage  as  a  mere  inci- 

•  Assignments,  and  record  thereof,  see  note, 
14  D.  61*,  614. 
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dent  of  the  debt;  and  as  the  debt  may  bt 
assigned  by  parol,  the  mortgage  security  may 
be  transferred  in  the  same  way.  Pratt  v. 
Bennington  Bank,  33  D.  201;  Mat*  v.  Clark, 
49  D.  666;  Purdy  v.  Huntington,  1  R.  632. 

Recording  of  an  assignment  is  not  im- 
portant as  between  the  assignee  and  mort- 
gagor, where  there  is  no  pretense  of  payment 
to  the  assignor,  without  notice.  King  v. 
Harrington,  16  D.  676. 

Failure  of  the  assignee  to  record  hii 
assignment  does  not  postpone  the  lien  of  his 
mortgage  to  that  of  a  mortgage  made  by  the 
assignor  after  the  date  of  the  assignment 
and  quitclaim,  even  though  the  subsequent 
mortgagee  have  no  notice  of  the  assignment 
Pratt  v.  Bennington  Bank,  33  D.  201. 

The  second  mortgagee  foreclosed,  making 
the  first  mortgagee  a  defendant  under  the 
general  allegation  only  "that  he  had  or 
claimed  some  interest  in  the  mortgaged 
premises."  Judgment  was  rendered  con- 
taining the  usual  clause  barring  the  defend- 
ants of  all  their  rights,  etc.  The  second 
mortgagee  bought  the  mortgaged  premises 
at  the  foreclosure  sale,  and  received  the 
sheriffs  deed  therefor.  The  first  mort- 
gagee, prior  to  the  bringing  of  the  fore- 
closure suit,  had  assigned  nis  mortgage,  but 
the  assignment  was  never  recorded,  and  the 
second  mortgagee  had  no  notice  of  it  at  the 
time  of  the  foreclosure  sale;  but  he  did  have 
notice,  both  actual  and  constructive,  that 
the  first  mortgage  existed,  and  was  notified 
by  the  mortgagor  himself  that  it  had  not 
been  paid.  Held,  that  the  rights  of  the  first 
mortgagee,  had  he  continued  to  hold  his 
mortgage,  would  not  have  been  cut  off  by 
the  foreclosure  and  sale,  and  that  conse- 
quently the  rights  of  his  assignee  were  not 
thereby  out  off.  Strobe  v.  Downer,  80  O. 
709. 

The  mortgagee  of  premises  assigned  the 
mortgage  to  plaintiff!  The  premises  were 
afterward,  and  after  the  maturity  of  the 
mortgage,  conveyed  in  fee  by  the  mortgagor 
to  the  mortgagee,  and  by  him  to  the  defend- 
ant. The  assignment  of  the  mortgage 
not  recorded.  Held,  that  plaintiff's  lien 
not  invalidated  by  failure  to  have  the 
meat  recorded,  and  that  it  was  prior  to 
f  endant's  title.  Purdy  v.  Huntington,  1  R. 
632. 

VL  Rkmkdiss  or  tbb  Mortoajqxb. 

1.  By  Proceedings  at  Law. 

68.  In  general. — A  mortgagee  may 
declare  generally  on  his  seisin  and    have 

iudgment  for  possession,  as  well  after  aa  be- 
ore  condition  broken,  either  against  the 
mortgagor  or  his  assignee.  Oreen  t.  £es*sx 
7  D.  169. 

A  mortgagee's  right  to  foreclose  is  not 
affected  by  his  having  made  conveyances  of 
parts  of  the  mortgaged  premises,  except  im 
so  far  as  it  precludes  him  from  defeating 
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own  grants  or  acting  in  hostility  thereto. 
Wilson  v.  Trxntp,  14  D.  458. 

A  proceeding  for  foreclosure  of  the  equity 
of  redemption,  as  understood  where  the 
common-law  view  of  mortgages  is  main- 
tained, is  unknown  in  California,  at  least  so 
far  as  the  owner  of  the  estate  is  concerned; 
and  the  mortgagee  there  can  in  no  case  he- 
come  the  owner  of  mortgaged  premises  other 
than  by  purchase  and  conveyance  under  a 
sale  in  pursuance  of  a  judicial  decree. 
Ooodenow  v.  Ewer,  76  D.  MO. 

The  mortgagee  may  directly  enforce,  by 
personal  action,  liability  of  grantee  of  mort- 
gaged premises,  who  has  assumed  payment 
of  mortgage,  without  foreclosing  the  mort- 
gage, and  without  impleading  the  original 
obligor  and  mortgagor.  Burr  v.  Been,  80 
D.  327. 

09.  Entry  after  condition  broken. 
— When  the  mortgagee  enters  on  the  mort- 
gaged premises  before  condition  broken,  he 
may  commence  his  foreclosure  without  any 
new  entry,  by  declaring  that  he  holds  for 
condition  broken,  after  that  event  shall  have 
occurred;  if  he  makes  no  such  declaration, 
the  mortgagor  may  elect  to  consider  him  in 
as  claiming  to  forolose,  by  bringing  his  bill 
in  equity  at  any  time  within  the  statutory 
period,  after  a  tender  of  performance  ac- 
cording to  the  terms  of  the  mortgage. 
Pomeroy  v.  Winship,  7  D.  01. 

A  mortgagee  who  has  entered  for  condi- 
tion broken  for  non-payment  of  interest  is 
not  obliged  to  accept  payment  of  principal 
not  yet  due;  but  the  mortgagor  has  the  right 
to  regain  possession  and  protect  his  estate  by 
paying  or  tendering  the  interest  due. 
Saunders  v.  Frost,  16  D.  894, 

Open  and  peaceable  entry  by  mortgagee, 
in  presence  of  two  witnesses,  for  the  pornose 
of  foreclosure,  after  condition  broken,  gives 
him  a  lawful  possession,  and  operates  as  an 
ouster  of  the  lessee  of  the  mortgagor.  Smith 
▼.  Shepard,  26  D.  482. 

A  mortgagee  in  possession  after  condition 
broken  is  considered  as  having  the  legal  es- 
tate, and  may  defend  in  ejectment.  Phufe 
▼.  BOep,  80  D.  66. 

The  commencement  and  prosecution  of  an 
action  upon  a  mortgage  is  a  waiver  of  a  prior 
entry  to  foreclose  the  same  mortgage. 
Smith  v.  KeUev,  46  D.  606. 

The  estate  becomes  absolute  in  the  mort- 
gagee, after  condition  broken,  as  between 
the  mortgagor  and  mortgagee,  and  those 
claiming  under  them,  subject,  however,  to 
be  redeemed  upon  the  payment  of  the  debt 
secured  by  the  mortgage.  Frische  v. 
Kramer,  47  D.  868. 

The  mortgagee  is  not  a  trustee  for  the 
mortgagor  before  entry  for  condition  broken. 
King  v.  State  Mutual  Fire  Int.  Co.,  64  D. 
683. 

70.  Writ  of  entry.  —  A  writ  of  entry 
may  be  maintained  for  mortgaged  premises 
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before  a  breach  in  the  condition  of  the  mort- 
gage deed.     Hobart  v.  Sanborn,  38  D.  483. 

A  partial  breach  of  condition  docs  not 
affect  the  mortgagee's  right  to  obtain  and 
hold  possession,  and  he  may  obtain  the 
premises  by  a  writ  of  entry,  the  same  as  if 
there  had  been  no  breach  of  the  condition. 
lb. 

A  surviving  mortgagee  may  maintain  a 
writ  of  entry  to  foreclose  a  mortgage. 
Williams  v.  Hilton,  68  D.  720. 

The  .rights  of  parties  in  ascertaining 
amount  for  which  conditional  judgment  shall 
be  rendered  in  writ  of  entry  by  the  mort- 

Sagee  upon  a  mortgage,  as  regulated  by  the 
faine  statute,  must  be  determined  upon 
the  same  principles  that  would  control  were 
the  mortgagor  to  bring  his  bill  in  equity  to 
redeem  the  premises  from  the  mortgagee. 
lb. 

71.  Ejectment.  —  The  mortgagee  holds 
the  legal  title,  and,  in  ejectment,  may  re- 
cover possession  of  the  mortgagor.  Cham- 
berlain v.  Thompson,  26  D.  300.  Contra,  in 
New  York  and  Texas,  see  Morris  v.  MowaU, 
22  D.  661;  Swart  v.  8ervke,  34  D.  211;  Duty 
v.  Graham,  62  D.  634. 

The  pendency  of  a  suit  upon  a  bond  is  no 
bar  to  an  action  of  ejectment  for  the  recov- 
ery of  lands  mortgaged  to  secure  the  same 
debt    CoU  v.  Fitch,  1  D.  2a 

Payment  of  the  mortgage  debt  may  be 
proved  by  parol  in  an  action  of  ejectment, 
Drought  by  the  mortgagee,  and  will  be  a 
good  defense.  Jackson  v.  Stackhouse,  13  D. 
614. 

The  mortgagor  is  estopped  from  denying 
his  title,  and  setting  up  title  in  a  third  per- 
son, in  an  action  of  ejectment  brought  against 
>!.«*..*.«*     ******* 

The  mortgagee  may  recover  mortgaged 
premises  in  ejectment  against  the  mortgagor 
or  those  claiming  under  him,  when  the  mort- 
gage debt  is  payable  in  installments,  and 
one  or  more  installments  are  due  and  unpaid; 
or  even  before  condition  broken.  Carroll  v. 
Ballanee,  70  D.  364. 

Notice  to  quit  to  mortgagor  in  possession 
is  not  necessary  in  ejectment  after  breach  of 
condition,  as  the  mortgagee  may  then  con- 
sider the  mortgagor  a  tenant  by  sufferance. 
Chapman  v.  Olassett,  48  D.  41;  Carroll  v.  BaU 
lance,  70  D.  354. # 

Notice  to  quit  is  unnecessary  to  one  who 
holds  of  the  mortgagor  under  a  parol  con- 
tract of  purchase.  Jackson  v.  Stackhouse,  13 
D.  614. 

78.  Scire  facias. —The  heirs  of  the 
mortgagor  should  be  made  parties  to  a  scire 
facias  against  the  administrator  to  foreclose 
a  mortgage  of  the  intestate;  if  there  are  no 
heirs,  such  fact  should  appear  from  the  rec- 
ord.    John  v.  Hunt,  12  D.  245. 

*  Right  of  mortgagor  to  notice  to  quit,  tee  note. 
43  D.  1*5, 188. 
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A  mortgagee  may  purchase  the  mortgaged 
property  at  a  sale  thereof  under  levari  /ados. 
BlytJie  v.  Ridiards,  13  D.  672. 

The  representative  of  the  mortgagor  is  an 
indispensable  party  to  a  sdre  facias  on  a 
mortgage;  without  him,  the  action  cannot 

S rooeed against  the  terre-tenants;  if  he  make 
efault,  it  is  requisite,  before  proceeding 
against  the  latter,  that  judgment  by  default 
be  taken  against  him.  Roberto  v.  Williams, 
84  D.  549. 

Though  the  judgment  in  a  sdre  facta*  to 
foreclose  a  mortgage  revived  against  an  ad- 
ministrator, may,  in  form,  be  personal  against 
him  for  the  recovery  of  the  debt,  it  must  be 
considered  as  being  a  judgment  against  the 
land.    Swtgaart  v.  Barber,  39  D.  418. 

The  remedy  by  scire  facias  on  the  mortgage 
does  not  exclude  the  remedy  by  ejectment. 
Martin  r.  Jackson,  67  D.  489. 

Mortgagee  may  resort  to  other  remedies 
than  sdre  facias  against  mortgagor,  when 
one  or  more  of  the  installments  of  the  mort- 
gage debt  are  due  and  unnaid;  although  he 
cannot  resort  to  the  proceeding  by  sdrefadas 
until  the  last  installment  is  erne.  Carroll  v. 
Ballance,  79  D.  864. 

Effect  of  writ  of  ecu*  facias  on  mortgage, 
when  followed  out  to  a  sale,  is  to  extinguish 
the  equity  of  redemption,  and  transfer  the 
estate  to  the  purchaser,  as  fully  as  it  existed 
in  the  mortgagor  before  the  mortgage.  Hart' 
man  r.  Ogborn,  93  D.  679. 

After  scire  facias  on  mortgage  has  ripened 
Into  judgment,  the  mortgage  is  merged  in  it, 
and  is  no  longer  open  to  attack.    Ik 

It  cannot  be  averred  against  a  purchaser 
under  a  judgment,  recovered  after  two  re- 
turns of  nihil,  that  the  mortgage  was  void 
because  it  was  executed  by  a  married  woman. 
lb. 

%  Foreclosure  by  Suit  in  Equity,  or  Action 

Code. 


78.  Jurisdiction.  —  A  circuit  court  has 
Jurisdiction  of  a  suit  for  foreclosure  of  a 
mortgage,  in  Mississippi.  Took*  v.  Oridley, 
41  D.  628. 

Mortgages  given  to  the  state  treasurer  of 
New  Jersey,  under  the  "act  to  authorise 
the  business  of  banking, "  may  be  foreclosed, 
and  the  mortgage  debt  collected  by  a  sale 
of  the  mortgaged  premises.  The  remedy 
is  not  limited  to  a  mere  sale  and  transfer 
of  the  security.  Townsend  v.  8mUh,  72  D. 
408. 

A  mortgage  may  be  foreclosed  by  adver- 
tisement, if  the  execution,  issued  upon  a 
Judgment  recovered  for  the  mortgage  debt, 
nas  Men  in  fact  and  in  law  returned  wholly 
unsatisfied     Ross  v.  Wortidngton,  88  D.  95. 

A  resident  of  Massachusetts  died  there, 
possessing  a  bond  and  mortgage  executed  by 
a  resident  of  South  Carolina.  His  adminis- 
trator sold  and  assigned  the  securities  to  a 
resident  of  South  Carolina,  who  brought  suit 
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upon  them  there.     Held,  not  """"«="'MrtjhL 
Dial  v.  Gary,  37  R.  737. 

74.  Object  and  nature  of  the  action. 
— A  foreclosure  suit  is  merely  a  proceeding 
for  the  legal  determination  of  the  existence  of 
the  mortgage  lien,  the  ascertainment  of  its 
extent,  and  the  subjection  to  a  sale  of  the 
estate  pledged  for  its  satisfaction.  Boggt  ▼. 
Fowler,  76  D.  661.  a  P.,  McMillan  v.  Rich- 
ards, 70  D.  666;  Sam  Francisco  v.  Lawton,19 
D.  187. 

Where  no  power  of  sale  is  embraced  in  a 
mortgage,  the  owner  of  the  mortgaged  prem- 
ises cannot,  under  any  oircumstances,  in  Cali- 
fornia, be  cut  off  from  his  estate,  except  by 
sale  in  pnrsuance  of  a  judicial  decree.  Qoo&> 
enow  v.  Ewer,  76  D.  64a 

In  a  suit  to  foreclose  a  mortgage,  advene 
titles  to  the  premises,  held  by  the  parties 
claiming  by  conveyance  from  the  mortgagor, 
prior  to  the  mortgage,  or  from  third  parties, 
prior  or  subsequent  to  the  mortgage,  are  nut 
the  proper  subjects  of  determination,  bat 
such  titles  must  be  settled  in  a  different  ac- 
tion.   San  Francisco  v.  Lawton,  79  D.  187. 

Whatever  other  rights  complainant  may 
have  cannot  be  enforced  in  a  suit  brought  foe 
the  sole  purpose  of  foreclosing  a  mortgage, 
if  the  mortgage  fails;  and  if  the  complain- 
ant retains  a  vendor's  lien,  he  must  bring  a 
separate  suit  to  enforce  it.  Converse  v.  Blum- 
rich,  90  D.  230. 

Where  grantee  of  purchaser  of  land  at 
foreclosure  sale  brings  suit  against  a  grantee 
of  the  mortgagor,  who  had  not  been  made  a 
party  to  the  suit  for  foreclosure,  to  quiet 
title  to  the  land,  relying  upon  twelve  years' 
adverse  possession,  taken  and  held  under  the 
sheriff's  deed,  the  suit  cannot  be  regarded 
as  a  suit  for  the  foreclosure  of  the  mortgage. 
Arlington  v.  Lucom,  94  D.  722. 

A  suit  to  foreclose  a  mortgage  neoeeamrily 
presupposes  a  subsisting  mortgage,  with  a 
correlative  right  of  redemption,  not  already  in 
any  manner  cut  oS,  barred,  or  extinguished. 
lb. 

76.  When  a  bill  will  lie.  —Where  a 
mortgage  deed  is  given  to  secure  a  bond  to 
the  treasurer  of  the  state,  with  interest  pay* 
able  annually,  any  delay  of  payment  of  in* 
terest  is  a  forfeiture  of  the  bond,  and  a 
petition  for  foreclosure  may  be  sustained 
without  showing  a  special  demand  of  the 
principal    Austin  v.  Burbank,  2  D.  1 19. 

A  bill  to  foreclose  a  mortgage  to  secure 
the  payment  of  money  by  installineiits  may 
be  maintained  for  the  non-payment  of  the 
first  installment.  And  when  all  tkie  install- 
ments become  due  before  the  final  hearing, 
the  court  may  act  upon  the  whole  contract. 
Adams  v.  Essex,  4  D.  623. 

The  mortgagee  of  a  joint  owner  is  entitled 
to  pursue  his  remedy  against  the  mortgaged 
property  during  the  pendency  of  a  suit  for 
its  partition.     Gleises  v.  Maignan,  23  D.  466. 

A  mortgagee  having  recovered  judgment 


MORTGAGES,  VI,  2. 


073 


For  Index  to  Notes  In  American  Decision*  and  American  Reports*  tee  Volume  I. 

for  part  of  the  mortgage  debt  at  law  cannot 
have  a  decree  of  foreclosure,  where  that  fact 
appears  by  his  bill,  nntil  execution  on  such 
judgment  has  been  returned  unsatisfied,  even 
though  the  bill  is  taken  pro  confesso.  SkufcU 
v.  Shufelt,  37  D.  381. 

A  bill  to  foreclose  a  mortgage  should  be 
dismissed  without  prejudice,  where  the 
amount  of  the  mortgage  was  ascertained  by 
arbitration,  and  the  award  was  void  for  mis- 
conduct of  the  arbitrators,  but  without  the 
instance  or  procurement  of  the  complainants. 
Emery  v.  Owing*,  48  D.  580. 

An  action  will  lie  to  foreclose  a  mortgage 
against  the  estate  of  a  deceased  mortgagor, 
although  the  debt  secured  by  the  mortgage 
has  been  presented  and  duly  allowed,  but  no 
judgment  can  be  entered  up  for  any  defi- 
ciency which  may  remain  after  the  applica- 
tion of  the  proceeds  of  the  sale.  FaUon  r. 
Butler,  81  D.  140. 

Where  a  mortgage  is  given  in  part  to 
secure  the  mortgagee  against  liability  as  in- 
dorser  of  a  note,  which  he,  after  judgment 
has  been  recovered  thereon  by  the  holder 
against  the  mortgagor,  takes  up  and  pays, 
the  fact  that  no  execution  was  issued  upon 
such  judgment,  and  returned  unsatisfied,  will 
not  stand  in  the  way  of  a  foreclosure  by  him. 
Boss  v.  Worthington,  88  D.  95. 

Sembte,  that  a  suit  may  be  maintained  to 
foreclose  a  mortgage  given  to  secure  a  note, 
even  though  a  recovery  could  not  be  had 
upon  the  note.   Orooker  v.  Holme*,  20  B.  687. 

76.  Proper  parties  plaintiff. — Joint 
mortgagees  whose  debts  are  several  may  join 
in  a  bill  to  foreclose.  Shirkey  v.  Hanna,  26 
D.  426. 

Where  a  mortgage  is  made  to  two  persons 
to  secure  payment  of  advances  made  by  one 
only,  and  in  a  settlement  between  the  two, 
they  being  partners,  it  is  orally  agreed  that 
the  one  who  made  the  advances  is  the  owner 
of  the  mortgage,  this  is  a  sufficient  transfer 
of  the  mortgage  to  enable  the  latter  ■  as- 
signee to  maintain  a  suit  for  the  foreclosure 
of  the  mortgage,  especially  where  the  other 
partner  is  made  a  party,  and  the  decree  will 
protect  all  the  parties.  Perre  v.  Castro,  76 
D.  444. 

77.  Who  are  necessary  parties.*— 
At  the  time  suit  is  instituted  to  enforoe  a 
mortgage  or  mechanic's  lien,  all  persons  in- 
terested in  the  estate  should  be  made  parties, 
or  their  rights  will  not  be  affected.  Whitney 
t.  Biggins,  70  D.  748. 

The  mortgagor  or  his  representatives 
should  be  parties  to  a  bill  to  foreclose. 
Hundley  v.  Webb,  20  D.  189. 

The  mortgagor,  or  if  he  has  disposed  of  his 
interest,  his  grantee,  is  a  necessary  party  to 
a  suit  for  a  foreclosure  and  sale,  even  though 
no  personal  claim  be  asserted  against  him, 
and  unless  he  is  so  made  a  party,  and  has 

*  Prior  mortgagee,  whether  a  necessary  or 
proper  party,  see  note,  80  D.  714-717. 


had  his  day  in  court,  no  valid  decree  for  the 
sale  of  the  property  can  pass.  Ooodenow  v. 
Ewer,  76  D.  540;  Boggs  v.  Fowler,  76  D.  561. 

Where  a  tenant  in  common  has  mortgaged 
his  undivided  interest  in  the  common  land, 
and  a  voluntary  partition  is  afterwards  made 
between  himself  and  his  co-tenants,  he  re- 
leasing to  them  his  interest  in  the  part  as- 
signed to  them,  the  mortgage  remains  a  lien 
at  law  on  their  part,  and  they  are  necessary 
parties  to  a  suit  for  foreclosure.  Matter  of 
Howe,  19  D.  395. 

Co-tenants  of  the  mortgagor  have  an  equi- 
table right,  in  suoh  case,  to  have  the  portion 
set  apart  to  him  in  the  division  sold  to  sat- 
isfy the  mortgage,  or  if  it  has  been  sold,  to 
have  the  proceeds  so  applied.    lb. 

Wards  are  necessary  parties  to  a  suit  by 
a  joint  mortgagee  to  foreclose  a  mortgage 
made  to  secure  money  due  them.  Bobinson 
v.  CoMer,  52  D.  572. 

The  wife  is  a  proper  party  to  a  bill  to  fore- 
close a  mortgage  given  by  the  husband  and 
wife,  and  to  subject  her  dower  interest  to 
the  payment  of  the  debt,  and  the  chancellor 
cannot  proceed  to  a  decree  against  her  till 
she  is  properly  brought  in.  Bslava  v.  Lejpre* 
tre,  56  D.  266. 

The  wife  is  a  necessary  party  to  a  foreclos- 
ure suit,  and  must  be  duly  served  with  pro- 
cess in  such  suit,  she  being  the  legal  owner 
of  the  mortgaged  property.  Fahie  v.  iVes- 
sey,  80  D.  401. 

A  junior  mortgagee  not  made  a  party  to 
foreclosure  of  a  senior  mortgagee,  who  has 
both  actual  and  constructive  notice  of  the 
rights  of  the  former,  may  foreclose  against 
the  mortgagor,  or  redeem  from  the  first 
mortgagee  or  his  assignee,  or  the  purchaser 
at  the  foreclosure  sale.  This  rule  is  not 
changed  by  statute  in  Iowa.  Anton  v.  An- 
son, 89  D.  514. 

The*  cestui  que  trust  is  a  necessary  party  to 
a  suit  for  foreclosure  of  a  mortgage  executed 
by  a  trustee  upon  the  trust  estate;  and  if 
suoh  cestui  que  trust  be  a  married  woman,  her 
husband  is  also  a  necessary  party.  Mavriek 
v.  Orkr,  93  D.  373. 

Persons  having  future  contingent  interests 
in  the  equity  of  redemption  need  not  be 
made  parties,  but  those  in  esse  having  the 
first  vested  estate  of  inheritance  are  neces- 
sary parties  to  make  the  decree  a  bar  to 
their  right  or  to  that  of  any  contingent 
remainderman  not  made  a  party.  Nodins 
v.  Greenfield,  34  D.  363. 

A  first  mortgagee  is  not  a  necessary  party 
defendant  to  foreclosure  of  second  mortgage; 
and  if  made  a  party  without  any  allegation 
in  the  complaint  contesting  his  title,  he  has 
a  right  to  assume  that  the  proceeding  is  to 
be  conducted  upon  the  theory  that  his  lien 
is  paramount  to  that  of  the  plaintiff  Strobe 
v.  Downer,  80  D.  709. 

78.  Who  should  not  be  made  par- 
ties. — A  person  holding  lands  adversely  te 
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the  one  mortgaging  them  cannot  be  made  a 
party  to  a  foreclosure  of  the  mortgage; 
neither  can  such  person  maintain  an  action 
to  have  such  mortgage  declared  void.  Ban- 
ning v.  Bradford,  18  R.  393. 

79.  Proper  though  not  necessary 
parties.  —  All  persons  are  proper  parties 
to  suit  to  foreclose  mortgage  who  are  bene- 
ficially interested,  either  in  the  estate  mort- 
gaged or  the  demand  secured.  This  rule, 
generally,  will  only  embrace  the  mortgagor 
and  the  mortgagee,  and  those  who  have  ac- 
quired rights  or  interests  under  them. 
Where  prior  encumbrancers  are  made  parties, 
it  is  only  for  the  purpose  of  liquidating  the 
amount  of  their  demands,  and  paying  them 
out  of  the  proceeds  of  the  sale.  San  Fran- 
cisco v.  Lawton,  79  D.  187. 

In  a  suit  to  foreclose  a  mortgage,  where 
the  mortgaged  premises  had  subsequently  to 
the  mortgage  been  conveyed  to  two  persons 
by  a  deea  absolute,  but  subject  to  a  separate 
agreement  between  them  and  others,  that 
they  should  hold  the  premises  for  the  ben- 
efit of  themselves  and  such  of  the  others  as 
should  pay  pro  rata  for  the  purchase,  in  the 
absenoe  of  proof  that  any  of  them  had  con- 
tributed to  the  purchase,  such  others  are 
not  necessary  parties.  Van  Hook  v.  Somer- 
ville  Mfg.  Co.,  46  D.  401. 

The  wife  of  mortgagor  need  not  be  made 
party  upon  foreclosure  of  a  mortgage  given 
to  secure  payment  of  the  purchase-money. 
Stephens  v.  Bichnell,  81  D.  242. 

Subsequent  purchasers  and  encumbrancers 
are  proper  but  not  necessary  parties.  Street 
v.  Seal,  86  D.  604. 

In  an  action  to  foreclose  a  mortgage  on 
land  to  which  a  prior  mechanic's  lien  has 
attached,  the  holder  of  such  lien  is  not  a 
necessary  party  to  the  foreclosure  proceed- 
ing, in  order  to  pass  the  title  to  the  land  to 
the  purchaser  at  the  foreclosure  sale.  *lnre 
Smith,  97  D.  631. 

80.  New  parties.  — In  a  foreclosure 
proceeding,  one  not  made  a  party  who  would 
have  had  a  right,  before  decree  had  been  ren- 
dered, to  file  a  bill  to  determine  the  amount 
of  an  encumbrance,  may  file  a  like  bill,  to 
correct  any  mistake  made  in  a  decree  watch 
injuriously  affects  his  rights.  Bates  v.  Rud- 
rffcfc  66  D.  774. 

One  not  made  a  party  who  files  a  paper  in 
the  case  asking  that  the  decree  be  rendered 
in  a  oertain  manner,  when  such  paper  is  not 
noticed  in  any  manner,  or  he  made  a  party 
to  the  proceeding,  may  afterwards  file  a 
bill  to  correct  any  mistake  made  in  render- 
ing suoh  decree.  His  previous  intervention 
does  not  estop  him.    A. 

81.  Process,  and  servios  thereof  — 
A  wife  is  not  properly  brought  into  court  in 
an  action  against  a  husband  and  wife  to  fore- 
close a  mortgage  and  subject  her  dower  in- 
terest to  the  payment  of  the  debt,  where 
there  is  no  prayer  for  process  against  her, 


but  the  prooess  is  prayed  for,  issued,  and 
executed  on  her  guardians,  who  were  ap- 
pointed for  her  by  the  court,  on  the  ground 
of  her  insanity,  but  on  the  petition  of  the 
husband  merely,  without  notice  to  her  and 
without  the  issue  of  a  writ  de  inquirendo  and 
the  verdict  of  a  jury  thereon;  guardians  so 
appointed  are  not  the  legal  ropresentativei 
of  the  rights  and  interests  of  the  wife. 
Eslava  v.  Lepretre,  66  D.  266. 

A  decree  pro  confesso  should  not  be  ren- 
dered against  a  non-resident  mortgagee,  on 
notice  by  publication,  in  a  suit  to  foreclose  a 
mortgage  brought  by  a  prior  mortgagee,  and 
where  he  has  not  submitted  himself  to  the 
jurisdiction  of  the  court,  without  requiring 
the  bond  provided  for  by  our  statute  in  cases 
of  non-resident  defendants,     lb. 

A  purely  technical  defect  in  a  return  of 
service  of  notice  in  foreclosure  upon  minor 
heirs  of  deceased  mortgagor  does  not  make 
the  foreclosure  decree,  and  sale  thereunder, 
void,  though  the  return  might  have  been 
pronounced  defective  on  appeal;  and  such 
decree  and  sale  cannot  be  invalidated  on 
account  of  such  defect,  in  a  collateral  pro- 
ceeding instituted  by  such  heirs  to  redeem 
the  mortgaged  premises,  especially  when 
several  years  have  elapsed  since  the  sale, 
and  there  are  no  supporting  equities  in  the 
case.     Moomey  v.  Maas,  92  D.  396. 

89.  Bill  —  Complaint  —  Petition.  — 
The  recording  of  an  assignment  of  a  mortgage 
need  not  be  alleged  in  a  foreclosure  suit  by 
the  assignee,  sinoe  it  is  merely  a  matter  of 
evidence.     King  v.  Harrington,  16  D.  676. 

A  oourt  of  equity  cannot,  under  the 
prayer  for  general  relief  in  a  bill  seeking  the 
reformation  of  an  alleged  deed  defectively 
executed,  when  it  appears  that  such  deed 
was  intended  for  a  mortgage,  render  a  decree 
of  foreclosure  and  sale  of  the  mortgaged 
premises.    Moore  v.  Madden,  46  D.  298. 

A  foreclosure  may  be  had  under  a  prayer 
for  general  relief,  where  the  petition  is 
framed  with  the  double  aspect  of  asserting 
title  to  property  absolutely,  under  a  con- 
tract as  a  conditional  sale,  discharged  of  its 
conditions,  and  in  the  alternative  as  a  mort- 
gage, and  a  recovery  cannot  be  had  upon  the 
first  aspect.     Fowler  v.  Stonewn,  62  D.  490. 

No  notice  need  be  alleged  that  the  mort- 

Sagee,  in  a  mortgage  conditioned  to  in- 
emnify  the  mortgagee  against  the  support 
of  a  third  person,  nas  been  compelled  to 
pay,  because  the  other  party  has  the  means 
of  knowing  whether  he  has  paid  or  made 
provision  for  the  support  of  such  person 
independently  of  the  mortgagee.  Whitton 
v.  Whitton,  76  D.  163. 

Plaintiff  may  so  amend  his  complaint  after 
judgment,  but-  before  it  is  signed  and  filed, 
and  without  notice  to  defendant,  as  to  set 
out  a  oovenant  contained  in  the  mortgage  te 
pay  solictor's  fees  to  the  mortgagee.  Acres 
v.  Kneeland,  84  D.  726b 
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sequent  to  the  execution,  of  the  mortgage, 
whereby  the  mortgagee  was  to  surrender 
the  mortgage  and  notes  upon  a  conveyance 
jn  fee  of  part  of  the  premises,  an<l  show  that 
the  defendant  has  performed  the  same  by 
executing  and  tendering  such  a  conveyance, 
which,  being  refused  by  the  complainant,  is 
brought  into  court,  and  if  the  defense  is  sus- 
tained, the  bill  must  be  dismissed,  though 
the  defendant  cannot,  without  a  crossbill, 
have  the  notes  surrendered  and  the  mortgage 
canceled.     Tarleton  v.  Vietes,  41  D.  193. 

An  agreement  by  mortgagee  not  to  take 
advantage  of  foreclosure  tor  a  given  time  is 
binding,  and  waives  the  forfeiture  and  opens 
the  foreclosure.     McNeil  v.  Colt,  51  D.  188. 

Mortgagor  is  estopped  from  setting  up  the 
defense  that  the  mortgagee's  agent  was  not 
authorized  to  accept  the  mortgage,  when 
the  mortgagee  sues  to  recover  the  amount 
due  on  the  mortgage.  Squier  v.  Stockton, 
52  D.  583. 

A  mortgagor  who  has  executed  a  mortgage 
purporting  to  secure  payment  of  a  certain 
sum  of  money  which  ne  therein  covenants 
to  pay  will  not  be  permitted,  in  a  suit 
brought  against  him  to  foreclose  the  mort- 
gage, to  snow  by  parol  evidence  that  the 
mortgage  was  not  in  fact  given  to  secure  the 
payment  of  any  sum  of  money,  but  as  seen* 
rity  for  the  performance  of  a  parol  agreement 
to  pay  certain  debts  of  the  mortgagee,  and 
to  aid  in  his  support.  Adair  v.  Adair,  71 
D.  779. 

That  an  assignment  of  the  mortgage  was 
without  consideration  is  no  defense  to  a  suit 
for  foreclosure  brought  by  the  assignee 
against  the  mortgagor.  The  latter  has  no 
interest  in  the  question  whether  the  assign- 
ment was  for  or  without  a  consideration, 
except  so  far  as  the  want  of  consideration 
may  enable  him  to  avail  himself  of  any  de- 
fense he  might  have  had  as  against  the 
mortgagee.    76. 

Defendants  in  a  bill  to  foreclose  a  mort- 
gage need  not  file  a  cross-bill  to  have  a  mis* 
take  in  mortgage  corrected;  for  if  entitled  to 
this,  they  may  be  protected  by  the  decree 
upon  the  original  bill.  Ames  v.  N.  J, 
Franklinite  Co.,  72  D.  385. 

Defendant  in  foreclosure  suit  is  not  en- 
titled to  have  a  mistake  in  the  mortgage 
corrected  by  which,  through  mistake  of  the 
scrivener,  the  mortgagee  obtains  a  lien  upon 
more  property  than  was  intended,  for  there 
is  no  reason  why  the  creditor  should  be 
compelled  to  relinquish  any  of  his  security 
until  his  debt  is  paid;  he  who  seeks  equity 
must  do  equity,  and  the  defendant  must  pay 
his  debt,  which  will  relieve  the  property 
and  correct  the  mistake  without  the  inter- 
vention of  the  court,     lb. 

Payment  of  the  mortgage  debt  is  a  good 
defense,  but  the  defendant  in  snch  suit  can- 
not avail  himself  of  the  presumption  of 
payment  which  the  statutory  bar  of  the  note 


A  complaint  which  alleges  that  defendant 
and  wife  made  the  mortgage  to  secure  the 
payment  of  a  note,  and  that  the  note  and 
mortgage  are  filed  with  the  complaint,  is  not 
demurrable,  although  the  note  filed  with 
the  complaint  is  executed  by  the  defend- 
ant and  wife,  and  does  not  bear  interest, 
while  the  mortgage  describes  a  note  of  the 
same  date  executed  by  the  defendant  alone, 
bearing  interest  from  date.  Such  allegation 
will  admit  whatever  proof  may  be  necessary 
to  show  that  the  note  exhibited  is  the  one 
which  was  secured  by  the  mortgage.  Du- 
mcll  v.  Terstegge,  85  D.  466. 

Where'  the  note  produced  does  not  corres- 
pond with  that  described  in  the  mortgage,- 
either  by  reason  of  a  misdescription  in  tne 
mortgage  or  in  consequence  of  a  renewal  of 
the  paper  originally  scoured,  the  complaint 
ought  to  contain  specific  averments  connect- 
ing the  note  sued  on  with  the  mortgage 
given.     lb. 

A  junior  mortgagee  in  an  action  to  foreclose 
and  to  redeem  from  the  senior  mortgage 
need  not  tender  the  amount  due  on  the  first 
mortgage,  when  his  petition  alleges  that  the 
senior  mortgagee  is  in  possession,  and  prays 
an  accounting  for  rents,  profits,  and  waste 
committed,  and  proffers  to  pay  the  balance 
due,  if  any,  when  ascertained.  This  is  suf- 
ficient, especially  when  the  right  to  redeem 
is  denied  and  resisted.  Anson  v.  Anson,  89 
D.  514. 

Where  the  complaint  discloses  all  facts 
essential  to  an  equitable  mortgage,  though 
it  alleges  at  the  same  time  that  the  mortgage 
was  made  by  defendant,  and  the  mortgage 
appears  in  fact  to  be  an  equitable  mortgage, 
the  plaintiff  is  entitled  to  have  it  enforced 
as  such.   Love  v.  Water  &  M.  Co.,  91  D.  602, 

83.  Matters  of  defense,  generally.* 
— Where  a  bond  and  mortgage,  which  pro- 
vided for  the  payment  of  the  principal  sum 
in  fiv^  years,  and  the  interest  annually,  and 
if  the  interest  was  not  so  paid  the  whole 
principal  should  become  due,  was  assigned 
by  the  mortgagee,  and  notice  given  to  the 
mortgagor  of  the  assignment,  but  no  infor- 
mation given  of  the  assignee's  residence,  and 
when  the  interest  became  due,  the  mort- 
gagor being  unable  to  find  the  assignee,  ten- 
dered the  interest  due  to  the  mortgagee, 
who  refused  to  accept  it,  and  shortly  after- 
wards the  assignee  filed  a  bill  to  foreclose, 
the  tender  was  held  sufficient  to  save  the 
forfeiture,  or  at  least  to  authorise  the  court 
to  stay  the  proceedings  to  foreclose  upon  the 
payment  of  the  interest  then  due,  until  fur- 
ther default  in  payment  of  the  principal  or 
interest,  it  appearing  that  the  assignment 
was  to  deprive  the  mortgagor  of  the  power 
of  paying  the  interest  when  it  became  due. 
Noyes  v.  Clark,  82  D.  620. 

The  answer  may  set  up  an  agreement  rab- 

*  Raising  question  of  title  ui  foreclosure,  see 
note,  80  D.  434,436. 
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secured  by  the  mortgage  raises  in  his  favor 
when  an  action  is  brought  on  the  note.  To 
avail  himself  of  the  detense  of  payment,  he 
most  in  his  answer  plead  it  and  prove  it 
on  the  hearing.     WiQcmmm  v.  Flowers,  75  D. 

It  is  as  much  the  duty  of  defendant  to  plead 
payment  as  to  set  np  any  other  defense 
whieh  he  may  have,  and  if,  in  an  action  on 
a  bond  and  mortgage,  he  fails  to  do  so,  and 

{'ndgment  is  rendered  against  him  for  too 
arge  a  sum,  he  cannot,  unless  excused  by 
some  equitable  circumstance,  such  as  fraud, 
accident,  mistake,  or  surprise,  make  that  re- 
covery the  ground  of  another  action,  but 
will  be  bound  thereby.  Doyle  v.  ReiUy,  85 
D.  582. 

Parties  having  a  clear  title  may  buy  out 
settlers  and  trespassers,  rather  than  incur 
the  expense  and  delay  of  establishing  their 
rights  by  litigation;  and  where,  in  such  case, 
they  are  made  parties  to  a  suit  to  foreclose 
a  mortgage  executed  by  their  grantor  pre- 
viously to  the  conveyance  to  them,  they  are 
not  estopped  from  denying  the  title  or  the 
mortgagor,  or  from  claiming  that  their 
righto  under  their  previous  titles  are  supe- 
rior to  those  of  the  mortgage.  8an  Francisco 
v.  Lawton,  79  D.  187. 

A  subsequent  purchaser  of  mortgaged 
premises  may  avail  himself  of  the  statute 
of  limitations  as  a  defense  to  an  action  for 
the  foreclosure  of  the  mortgage  commenced 
after  the  statute  has  run  against  the  debt 
secured.  And  suoh  purohaser  is  not  affected 
by  an  acknowledgment  of  the  debt  made  by 
the  mortgagor  after  the  debt  was  barred,  nor 
by  an  extension  of  the  time  of  payment 
then  made;  and  the  fact  that  the  mortgagee, 
when  he  received  such  acknowledgment  and 
extended  the  time  of  payment,  did  not  know 
of  the  purchase,  is  immaterial,  where  the 
period  of  limitation  had  already  expired, 
and  no  consideration  was  given  for  the 
acknowledgment  McCarthy  v.  White,  82 
D.  754. 

It  is  no  defense  to  an  hypothecary  action 
to  enforce  payment  of  notea  scoured  by 
mortgage  on  land  sold  by  the  plaintiff's  in- 
testate to  the  defendant  that  such  notes 
were,  by  a  clause  in  the  act  of  sale,  to  be  ap- 
plied to  the  payment  of  a  prior  mortgage  on 
said  land  in  favor  of  a  third  person,  where 
the  plaintiff  Drays  judgment  for  the  purpose 
of  appropriating  the  sums  claimed  according 
to  the  stipulations  of  the  contract  of  sale, 
there  being  nothing  to  show  that  such  third 
person  was  to  take  the  notes  instead  of  the 
money,  and  the  suit  is  virtually  for  such 
third  person's  benefit.  LeggeU  v.  Goodrich, 
96  D.  388. 

84.  Usury  as  a  defense.— The  de- 
fense of  uaurv  in  a  mortgage  is  not  suffi- 
ciently averred  where  the  answer  alleges  that 
it  was  given  pursuant  to  a  divisible  contract 
charged  to  be  usurious  in  some  of  its  stipu- 


lations, but  denies  the  mortgage  debt,  and 
puts  the  defense  against  such  mortgage  dis- 
tinctly on  the  ground  of  fraud  in  obtaining 
it     Chamber*  v.  Chalmen,  23  D.  572. 

An  averment  of  usury  in  the  contract  un- 
der which  the  mortgage  was  given  in  such  a 
case  will  not  avail,  without  a  further  aver- 
ment that  the  mortgage  was  made  pursuant 
to  the  contract  to  secure  the  usurious  inter- 
est thereby  stipulated  to  be  paid.     /o. 

A  mortgage  is  not  usurious  which  stipulates 
for  five  per  cent  damages,  besides  the  legal 
interest,  upon  a  sale  of  the  premises,  if  the 
debt  is  not  paid  at  maturity,  the  damages 
being  in  the  nature  of  a  penalty  for  want  of 
punctuality.     Qambril  v.  Roet,  44  D.  760. 

A  deed  of  trust  made  to  secure  so  era! 
debts  due  to  different  individuals,  some  of 
which  are  usurious  and  some  bona  fide,  is  not 
void,  but  is  a  security  for  the  debts  n-»t 
tainted  with  usury,  where  these  deists  are 
distinct  from  and  independent  of  the  usuri- 
ous debts.  Brannock  v.  Brannodb,  51  D. 
398. 

The  assignee  of  a  mortgagor  standing  in 
legal  privity  with  the  mortgagor  may  avoid 
the  contract  for  an  excess  of  usury,  and  is 
entitled  to  the  proper  reduction  on  the  mort- 
gage, to  enable  him  to  perform  his  con. tract, 
and  by  payment  to  relieve  the  mortgaged 
premises  from  the  encumbrance  in  favor  of  a 
purchaser  from  the  mortgagor.  Banks  v. 
McCeUan,  87  D.  594. 

80.  Answer.  -—  An  answer  is  strictly 
responsive  to  a  bill  in  foreclosure,  and  there- 
fore legitimate  evidence  in  the  case,  where 
it  expressly  avers  that  the  defendant  at  a 
certain  time  paid  to  the  administrator  of  the 
mortgagor  a  certain  sum,  which  the  admin- 
istrator, in  his  presence,  paid  to  the  mort- 
gagee to  be  applied  to  the  payment  of  the 
mortgage.  Grafton  Bank  v.  Doc*  47  D. 
697. 

An  answer  that  plaintiff  is  not  real  party 
in  interest,  but  that  the  exclusive  property 
in  the  note,  etc.,  is  in  the  assignor,  ia  bad  on 
demurrer,  in  a  suit  by  the  assignee  to  fore- 
close a  mortgage  executed  to  secure  the  pay- 
ment of  a  note;  because  the  answer,  in  effect, 
admits  the  assignment  of  the  note  and  mort- 

?;age,  but  does  not  contain  such  a  state  at 
acts  as  will  enable  the  court  to  say,  an  a 
matter  of  law,  that  the  assignee  is  not  the 
real  party  in  interest  Swtfl  v.  EUsworU^  71 
D.  316. 

The  act  to  regulate  foreclosure  of  rnort 
gages  by  $iviap  defendant  nine  moutha  ad- 
ditional time  in  which  to  answer  doea  not 
violate  the  constitutional  prohibition  that 
no  law  shall  be  passed  impairing  the  obliga- 
tion of  contracts.  Holloway  v.  £/*crm<s*s»  79 
D.  537. 

86.  Evidence,  and  burden  of  prooH 

Rejection  of  evidence  showing  eonsidorsvtioa 
on  which  mortgage  was  founded  is  not  error. 
when  the  mortgage  itself  is  void  for  want  of 
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power  in  the  mortgagor  to  make  it.    Keaton 
▼.  Scott,  71  D.  196. 

Parol  evidence  is  competent  on  behalf  of 
defense  in  suit  by  mortgagee,  or  his  assignee, 
to  foreclose  a  mortgage  conditioned  for  the 
payment  of  a  sum  oartain,  that  the  mortgage 
was  given  to  indemnify  the  mortgagee  and 
such  assignee  for  becoming  bail  for  a  third 
person,  and  that  he  had  not  become  snch 
bail,  or  having  done  so,  he  had  been  dis- 
charged of  his  liability  without  being  damni- 
fied.   Colman  v.  Post,  82  D.  49. 

The  burden  of  proof*  to  show  that  a  mort- 
gage has  been  altered  subsequent  to  execu- 
tion is  upon  the  defendant,  in  an  action  to 
foreclose  the  mortgage,  where  its  exeoution 
is  not  denied  under  oath.  Vcm  Horn  v.  Bell, 
79  D.  606. 

The  morteagee  is  bound  to  explain  oircum* 
stances  under  which  an  alteration  was  made 
in  the  mortgage  where  the  change  has  appar- 
ently been  made  after  delivery,    lb. 

87.  Beferenoe  to  find  amount  due. — 
On  a  referenoe  to  a  master  to  find  amount 
due  under  a  mortgage,  the  mortgagor  should 
be  allowed  a  credit  Tor  all  sums  paid  by  him 
in  good  faith  for  tilling  up  and  walling  a  lot 
of  the  mortgagee's,  less  whatever  sums  were 
received  by  nim,  and  are  unaccounted  for,  of 
rents  and  profits  arising  out  of  the  lot,  where 
the  proof  is  ample  that  the  mortgagor  had 
authority  to  make  the  expenditure.  Eslava 
r.  Ltpretre,  56  D.  266. 
a  88.  Beceiver.--The  mortgagee  is  en- 
titled to  have  a  receiver  appointed  to  oolleot 
the  rents  of  the  premises  and  apply  them  to 
the  satisfaction  of  the  debt,  when  the  pro- 
ceeds of  the  sale  have  proved,  or  are  likely 
to  prove,  insufficient  to  pay  the  debt,  ana 
the  mortgagor  is  insolvent.  A$tor  v.  Tur- 
ner, 43  D.  766. 

89.  Costs  and  counsel  fees. — The 
mortgagee  is  entitled  to  his  costs,  as  a  gen- 
eral rule.    ConekUn  v.  Coddington,  72  D.  393. 

A  first  mortgagee  made  a  party  to  the  suit 
of  a  second  mortgagee  is  entitled  to  his 
taxed  costs,  to  be  first  paid  out  of  the  pro- 
ceeds of  the  sale;  and  if  the  second  mortgagee 
Irishes  to  save  such  costs,  he  must  tender 
the  first  mortgagee  the  amount  due  on  his 
mortgage.    lb. 

Such  first  mortgagee  is  not  guilty  of  im- 
proper conduct,  such  as  deprives  him  of  his 
right  to  his  costs,  because  he  sets  up  in  his 
answer,  in  addition  to  his  mortgage,  an  in- 
terest in  the  premises  under  a  tax  sale, 
which  claim  was  decided  against  him.     lb. 

A  mortgagee  does  not  lose  his  right  to 
costs  by  extending  his  claim  beyond  what 
the  court  finally  decides  he  was  entitled  to. 
lb. 

A  mortgagee  made  party  defendant  by  a 
Junior  mortgagee  is  not  guilty  of  improper 
conduct,  sucn  as  will  deprive  him  of  his  right 
to  costs,  because,  in  the  as  parte  proceeding 
of  taking  accounts  before  the  master,  before 
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whom  he  was  not  summoned,  no  credits 
were  given  for  payment  of  interest  on  his 
mortgage,     lb. 

The  purchaser  of  a  portion  of  mortgaged 
premises  from  the  mortgagor  must  pay  his 
proportion  of  all  legitimate  costs  incurred  in 
the  foreclosure  of  the  mortgage  upon  said 
land.     Bates  v.  Roddick,  65  0.  774. 

A  covenant  in  a  mortgage  that  in  case  of 
foreclosure  the  mortgagor  will  pay  to  the 
mortgagee  solicitor's  fees,  in  addition  to  tax- 
able costs  in  the  suit,  may  be  enforced 
against  subsequent  purchasers  of  the  mort- 
gage.    Pierce  v.  Kneeland,  84  D.  726. 

Mortgagor  s  agreement  to  pay  a  counsel 
fee  if  suit  is  brought  will  be  enforced,  if 
reasonable,  by  a  court  of  equity;  and  that 
will  be  deemed  reasonable  for  which  the  par- 
ties themselves  have  contracted,  if  it  is  not 
so  extravagant  as  to  show  that  it  was  in- 
tended as  a  penalty  to  be  held  in  terrorem 
over  the  mortgagor.    Cox  v.  Smith,  90  D.  476. 

A  provision  in  a  mortgage  for  an  attor- 
ney's fee  is  not  enforceable,  unless  actual 
sale  is  made.  Whether  it  is  then  enforce- 
able, qutsre.     Myer  v.  Bart,  29  R.  653. 

90.  The  judgment  or  decree,  gener- 
ally. —  A  court  of  equity  has  power  to 
make  any  decree  necessary  to  complete  jus- 
tice between  the  parties;  and  execution  may 
be  awarded  at  once  or  at  some  future  time, 
as  equity  may  require.  Sounder*  v.  Frost, 
16  D.  394. 

A  decree  of  foreclosure  should  show  the 
sum  due  the  mortgagor,  and  should  not  re- 
fer the  calculation  thereof  to  a  ministerial 
officer.  Wernwag  v.  Brown,  26  D.  433.  Bui 
see  Robertson  v.  Homestead  Ass'n,  69  D.  145V 

The  decree  must  conform  to  the  require- 
ments of  the  statute  in  force  at  the  time 
when  the  mortgage  was  executed.  Sheets  v, 
Peabody,  43  D.  107. 

After  foreclosure  of  a  mortgage,  the  defend- 
ant is  precluded  from  showing  its  prior  pay- 
ment.    Rigg  v.  Cook,  46  D.  462. 

Foreclosure  can  only  be  had  for  debts  due 
at  the  time  the  bill  was  filed,  or  for  the 
amount  due  at  the  time  of  rendering  the  de- 
cree, if  more  became  due  in  the  interim.  A 
direction  that  any  balance  beyond  what  will 
pay  the  amount  due  shall  be  paid  into  court, 
and  be  appropriated  to  the  payment  of  other 
debts  as  they  become  due,  is  erroneous. 
James  v.  FUk,  47  D.  HI. 

On  decree  of  foreclosure  it  is  discretionary 
with  the  chancellor  to  allow  time  for  the 
payment  of  a  sum  reported  by  the  master  to 
be  due;  and  he  may  decree  a  foreclosure  and 
sale  absolutely  without  giving  dav  to  the 
mortgagor,  and  such  decree  will  be  free  from 
error.     Eslava  y.  Levretre,  56  D.  266. 

A  decree  against  defendant  made  party  to 
foreclosure  suit,  under  a  general  allegation 
that  he  claimed  some  interest  in  the  prem- 
ises "as  subsequent  purchaser  or  encum- 
brancer,   or   otherwise,"    bars    rights  and 
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interests  in  the  equity  of  redemption,  bnt 
not  those  whioh  are  paramount  to  the 
title  of  both  mortgagor  and  mortgagee. 
Lewis  v.  Smith,  61  D.  706. 

A  decree  not  in  conformity  with  condi- 
tions of  mortgage,  and  embraced  in  the  terms 
of  assent  to  the  decree  contained  in  the  mort- 

Ege  itself,  cannot  be  passed  under  the  Mary- 
id  act  of  163.%  chapter  181.  Robert**  v. 
Homestead  Ass%  68  D.  145. 

The  decree  will  not  apportion  a  debt 
among  several  oo-tenants  of  the  mortgaged 
premises  who  acquired  undivided  interests 
therein  at  the  same  time  and  subsequent  to 
the  execution  of  the  mortgage.  Perre  v. 
Castro,  76  D.  444. 

In  Wisconsin,  the  decree  must  provide, 
when  there  are  installments  not  yet  dne,  se- 
cured by  the  same  mortgage,  that  if  after 
entry  of  such  decree  for  a  sale  of  the  mort- 
gaged premises,  the  defendant  pays  into 
oourt  all  sums  then  due,  the  proceedings 
■hall  be  stayed.  For  a  failure  in  this  respect, 
the  decree  will  be  reversed.  Wood  v.  Trash, 
76  D.  230. 

A  note  not  dne  when  a  mortgage  by  whioh 
it  is  secured  is  foreclosed  is  not  merged  in  the 
decree,  and  the  decree  is  not  a  bar  to  a  per- 
sonal action  on  the  note  brought  against  the 
mortgagor.      Bliss  v.  Weil,  80  D.  766. 

The  decree  concludes  rights  of  all  parties 
to  action,  and  the  sale  thereunder,  consum- 
mated by  the  sheriff's  deed,  passes,  as  against 
them,  the  entire  estate  held  by  the  mort- 
gagor at  the  date  of  the  mortgage.  Mont- 
gomery v.  Middlemiss,  81  D.  146. 

A  decree  of  foreclosure  of  a  note  and  mort- 

Sge  bearing  ten  per  cent  interest,  where 
e  legal  rate  is  but  six,  must  be  for  the 
principal  and  six  per  cent  only,  and  interest 
paid  over  six  per  cent  must  be  credited. 
Herring  v.  Woodhull,  81  D.  296. 

Judgment  in  foreclosure  should  protect 
rights  of  party  who  is  made  defendant  as 
claiming  a  subsequent  interest,  and  who 
answers  setting  up  possession  of  part  of  the 
premises  under  a  paramount  title,  although 
the  plaintiff  may  not  choose  and  cannot  be 
compelled  to  litigate  such  title  in  that  suit; 
and  in  the  event  that  the  title  is  not  litigated, 
it  should  make  such  provision  as  will  not 
leave  the  said  defendant  liable  to  be  de- 
prived of  his  possession  by  a  writ  of  assist- 
ance.    Wicke  v.  Lake,  94  0.  552. 

Upon  a  preliminary  order  of  sale,  passed 
under  section  129,  article  16,  Maryland  Code 
of  I860,  against  a  non-resident  mortgagor 
upon  a  bill  filed  against  him  to  foreclose  a 
mortgage,  the  trustee  did  not  proceed  to 
sell  until  after  the  expiration  of  the  time 
limited  in  the  order  of  publication  for  the 
appearance  of  the  defendant;  he  then  sold  at 
public  sale,  after  due  and  ample  advertise- 
ment, and  obtained  full  value  for  the  land. 
The  sale  was  reported  to  and  ratified  by  the 
court*    A  commission   then  issued,   under 


which  the  mortgage,  and  the  note  eviden- 
cing the  mortgage  debt,  were  sufficiently 
proved  to  warrant  a  decree  for  a  sale.  The 
auditor  then  stated  an  account  distributing 
the  proceeds  of  sale  in  part  payment  of  the 
mortgage  debt.  The  account  was  ratified, 
and  the  trustee  ordered  to  distribute  the 
fund.  More  than  fifteen  months  after  the 
passage  of  the  order  last  named,  the  mort- 
gagee filed  a  petition  asking  that  the  order 
of  sale  be  annulled  on  the  ground  that  it  was 
improvidently  issued,  bnt  without  present- 
ing any  equitable  considerations  therefor,  or 
expressing  an  v  purpose  or  design  to  have  the 
decree  opened  in  order  to  let  in  a  meritori- 
ous defense  to  the  bill.  Held,  1.  That  the 
order  finally  ratifying  the  auditor's  report 
was  the  only  final  decree  which  could  be 
passed  after  the  preliminary  order  of  sale, 
and  the  only  one,  in  such  a  case,  contem- 
plated by  section  129;  2.  That  there  was  no 
ground  laid  for  reversing  the  order  directing 
the  sale.     Dorsey  v.  Dorsey,  96  D.  633. 

91.  When  strict  foreclosure  may  be 
decreed.  —  The  mortgagor  may,  in  general, 
insist  on  a  sale  of  the  mortgaged  property, 
in  our  courts,  although  the  mortgagee  pro- 
ceeds for  a  strict  foreclosure.  Dwoose  v.  Z)e> 
6o»e,  42  D.  588. 

Any  one  may  insist  on  a  sale  of  mortgaged 
premises,  instead  of  a  strict  foreclosure,  who 
is  entitled  to  redeem,  semble.    lb. 

Strict  foreclosure  may  be  decreed,  and 
generally  will  be,  where  the  premises  are 
not  worth  the  face  of  the  mortgage,  and  the 
mortgagor  is  insolvent.  Stephens  v.  BtehmeQ, 
81  D.  242. 

93.  Provisions  as  to  sale. — A  decree 
for  the  sale  on  credit  of  mortgaged  premises 
does  not  violate  the  obligation  of  contracts. 
Sloney  v.  Shultz,  27  D.  429. 

In  the  case  of  a  trust  deed,  equity  will 
limit  its  relief  to  the  contract  made,  and 
effectuate  a  sale  only  by  enforcing  the  per* 
formaoce  of  the  trust.  Koch  v.  Briggm,  73 
D.  651. 

A  decree  of  foreclosure  of  a  mortgage  of 
which  one  installment  only  is  due,  contain- 
ing a  clause  allowing  the  plaintiff  to  apply 
for  a  further  order  of  sale  upon  a  subsequent 
installment  falling  due,  and  for  an  execution 
for  any  deficiency  that  might  remain,  where 
the  entire  premises  were  sold  and  did  not 
bring  enough  to  pay  the  first  installment  for 
which  the  decree  was  rendered,  is  not  a  bar 
to  a  personal  action  against  the  mortgagor 
for  a  subsequent  installment  when  it  becomes 
due.     Bliss  v.  WeU,  80  D.  766. 

It  is  not  error  to  decree  a  sale  of  the 
whole  mortgaged  premises  without  ascertain- 
ing whether  the  amount  due  might  not  have 
been  raised  by  a  sale  of  a  part  of  the  mort- 
gaged premises,  if  the  defendants  do  not 
suggest  that  the  value  of  the  mortgaged  es- 
tate exceeds  greatly  the  amount  secured  by 
the  mortgage,  and  that  the  premises 
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capable  of  subdivision,  and  move  for  a  refer- 
ence to  the  master  to  ascertain  the  facte  and 
report  upon  the  subject;  and  this,  notwith- 
standing there  are  two  mortgages,  if  they 
are  between  the  same  parties,  and  for  the 
same  debt,  and  differ  only  as  to  the  premises 
conveyed.    Eslava  v.  Lepretre,  56  D.  266. 

Under  a  prayer  for  the  sale  of  the  entire 
mortgaged  premises  to  pay  the  whole  debt, 
complainant  may  have  a  decree  to  sell  such 
portion  of  the  premises  to  pay  such  part  of 
the  debt  as  the  evidence  may  warrant.  Qat- 
iUl  v.  Sine,  78  D.  105. 

Section  125,  article  16,  of  Maryland  Code 
of  1860,  volume  1,  Public  General  Laws,  pro* 
video  that  "  when  any  suit  is  instituted  to 
foreclose  a  mortgage,  the  court  may  decree 
that  unless  the  debt  and  costs  be  paid  by  the 
time  fixed  by  the  decree,  the  property  mort- 
gaged, or  so  much  thereof  as  may  be  neces- 
sary, shall  be  sold,  and  such  sale  shall  be  for 
cash,  unless  the  complainant  shall  consent 
to  a  sale  on  credit**    Section  129,  article  16, 
provides  that  ■"  in  all  cases  where  a  suit  is  in- 
stituted for  the  sale  of  real  or  personal  prop- 
erty, or  where  from  the  nature  of  the  case  a 
sale  is  the  proper  mode  of  relief,  the  court, 
in  its  discretion,  may  order  a  sale  of  the  prop- 
erty before  final  decree,  if  satisfied  clearly 
by  proof  that  at  the  final  hearing  of  the  case 
a  sale  will  be  ordered."   The  construction  of 
said  section  129,  providing  that  property  may 
be  sold  before  final  decree,  and  when,  is, 
that  in  all  cases  coming  within  its  provisions, 
courts  of  equity  have  power,  upon  satisfac- 
tory proof  as  therein  prescribed,  to  pass  an 
order  of  sale  at  any  time  after  the  Dill  has 
been  filed  for  the  sale  of  mortgaged  real 
estate,  without  waiting  for  the  appearance  or 
answer  of  the  defendant.     A  bill  filed  for 
the  sale  of  mortgaged  real  estate  is  a  suit  in- 
stituted for  the  sale  of  real  estate  within  the 
very  terms  of  the  section,  and  within  the 
ordinary  and  acknowledged  jurisdiction  of  a 
court  of  equity.   Dorsey  v.  A»«ey,  96  D.  633. 
Having  a  day  fixed  for  payment  previous 
to  sale  is  a  privilege  which  mortgagor  may 
waive.    The  provision  in  section  125  is  not 
only  to  be  read  in  connection  with  and  as 
subordinate  to  the  general  provision  in  sec-' 
tion  129,  but  the  having  a  day  fixed  for  pay- 
ment previous  to  a  sale  is  a  privilege  which 
the  mortgagor  may  waive  by  answer,  or  by 
previous  assent  contained  in  the  mortgage 
itself,  as  was  done  in  this  case,  by  the  stipu- 
lation that  if  any  default  were  made  in  the 
payment  of  the  principal  or  interest  of  the 
mortgage  debt,  the  mortgagee  might  forth- 
with  foreclose  the  mortgage,  and  sell  the 
property  mortgaged.     lb. 

The  discretion  to  be  exercised  by  courts  of 
equity  under  section  129  is  not  a  mere  arbi- 
trary one,  but  is  subject  to  review  on  appeal 
in  the  same  ease.  The  section  does  not  pre- 
scribe what  proof  is  required,  or  how  it  is  to 
be  taken.     It  simply  provides  that  the  court 


must  be  satisfied  clearly  4< by  proof";  and 
whore  the  court  states  in  its  order  that  it  is 
so  satisfied,  its  discretion  will  not  be  re- 
viewed, where  it  does  not  appear  to  have 
been  improvidently  exercised.    lb. 

On  a  bill  filed  against  a  non-resident  to 
foreclose  a  mortgage,  the  original  mortgage 
was  filed  with  the  bill,  which  charged  not 
only  that  no  part  of  the  principal  or  in- 
terest of  the  debt  had  been  paid,  but  that 
an  attachment  had  been  issued  out  of  the 
same  court  on  its  law  side,  at  the  instance 
of  another  creditor,  and  levied  upon  the 
mortgagor's  interest  in  the  mortgaged  prop- 
erty; it  also  made  mention  that  the  mort- 
gagee had  been  made  a  defeudant  in 
another  bill  in  equity  pending  in  said  court 
against  the  mortgagor.  Held,  that  the  facts 
thus  brought  to  the  knowledge  of  the  judge 
of  the  court,  and  of  which  he  must  have  been 
cognisant,  as  a  part  of  the  proceedings  of 
his  own  court,  were  such  as  he  might  act 
upon,  without  any  further  proof,  in  pass- 
ing a  preliminary  order  of  sale  before  final 
decree  under  section  129.     lb. 

93.  Provision  as  to  redemption.  — 
Those  claiming  title  adversely  to  mortgagor, 
or  prior  to  a  mortgage  which  is  foreclosed, 
even  though  made  parties,  are  not  divested 
of  such  adverse  or  prior  rights,  by  the  ordi- 
nary clause  in  foreclosure  judgments,  barring 
the  defendants  and  those  claiming  under 
them  of  all  right  and  equity  of  redemption 
in  the  premises.  But  this  clause  is  held  te 
relate  only  to  such  interests  as  are  claimed 
subsequent  and  subject  to  the  mortgage 
which  is  being  foreclosed.  Strobe  v.  Downer, 
80  D.  709. 

94.  Opening  or  setting  aside  the  de- 
cree. —  Equity  possesses  power  of  opening 
a  decree  of  foreclosure  and  extending  further 
time  for  the  redemption  of  a  mortgage. 
Bridgeport  Savings  Batik  v.  EUdredge,  73  D. 
688. 

A  decree  of  foreclosure  by  default  may  be 
opened  even  after  enrollment,  to  let  in  a  de- 
fense that  a  prior  mortgage,  alleged  in  the 
bill  to  have  been  paid  by  the  defendant, 
was  in  fact  purchased  by  him,  and  is  enti- 
tled to  priority  of  payment,  where  such  de- 
fense was  prevented  by  the  negligence  or 
mistake  of  the  defendant's  solicitor;  so  even 
after  a  sale  under  the  decree  where  the  com- 
plainant is  the  purchaser,  and  has  not  resold 
to  a  purchaser  without  notice.  Milkpaugh 
v.  McBride,  34  D.  360. 

Where  defendant  was  out  of  the  state  at 
a  time  when  a  foreclosure  decree  was  ob- 
tained against  him,  and  wrote  to  his  wife 
directing  her  to  receive  the  surplus  money 
from  the  sheriff  remaining  after  the  satisfac- 
tion of  the  decree,  and  retains  the  same  for 
nearly  a  year  without  offering  to  restore  it, 
he  thereby  ratifies  the  decree,  and  cannot 
attack  it  for  lack  of  service  upon  him. 
Southard  v.  Perry,  89  D.  587. 
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95.  Notice  of  sale.  —  In  the  sheriff's 
notice  of  the  sale  of  the  equity  of  redemp- 
tion, a  general  description  of  the  property  is 
sufficient     Pomei'oy  v.   WiiuJiip,  7  D.  91. 

The  obligation  of  contracts  is  not  impaired, 
within  the  meaning  of  the  constitution  of  the 
United  States,  nor  is  the  section  of  the  con- 
stitution of  Wisconsin  violated  which  pro* 
vides  that  "every  person  is  entitled  to  a 
certain  remedy  in  the  laws  for  all  injuries  or 
wrongs, H  by  a  law  enacting  that  defendants 
in  actions  to  foreclose  existing  mortgages 
should  have  six  months'  time  in  which  to 
answer  the  complaint,  and  that  the  mort- 
gaged premises  should  not  be  sold  nnder  the 
deorees,  ezoept  upon  six  months'  notiee  of 
the  time  and  place  of  sale.  Von  Baumbaeh 
v.  Bade,  76  D.  283. 

90.  Conduct  and  validity  of  the  sale, 
generally.  — The  giving  a  reasonable  time 
to  the  purchaser  of  the  equity  of  redemption, 
to  examine  the  title  before  the  delivery  of 
the  deed,  is  not  a  sale  upon  credit  Pom- 
trwv.  Wiruhip,  7  D.  91. 

The  sale  is  not  void,  but  passes  all  the 
mortgagee's  rights  and  interests  to  the  pur- 
chaser, where  the  proceedings  are  instituted 
by  the  mortgagee  against  the  mortgagor 
alone,  after  the  mortgagor  has  conveyed 
away  the  equity  of  redemption.  Ghilds  v. 
Child*,  75  D.  512. 

Where  an  organised  county  is  attached  to 
another  county  for  judicial  purposes,  a  fore- 
closure sale  may  be  conducted  by  the  sheriff 
of  the  former  county,  as  there  is  nothing  of 
a  judicial  nature  about  such  a  performance. 
Berthold  v.  Holman,  93  D.  234. 

The  presumption  that  the  sheriff  did  his 
dnty  in  making  the  sale  does  not  prevail, 
where  it  is  apparent  from  the  face  of  the 
record  that  the  sale  was  made  in  violation  of 
the  statute.     Piel  v.  Brayer,  95  D.  699. 

97.  What  land  may  be  sold.  —On  a 
decree  of  foreclosure,  all  the  lands  mort- 
gaged may  be  directed  to  be  sold.  Skirkey 
Y.Hanna,  26  D.  426. 

An  execution  sale  on  a  mortgage  of  land 
lying  partly  in  another  county  confers  no 
title  to  that  part.  Menge*  v.  Oyster,  39  D. 
56. 

Where  certain  property  of  the  mortgagor 
is  erroneously  substituted  in  a  forclosnre  de- 
cree against  him,  in  lien  of  a  part  of  the 
property  described  in  his  mortgage,  to  which 
his  title  had  failed,  under  an  exeoution 
issued  on  thir  decree,  a  sale  of  the  property 
described  in  the  mortgage  alone  is  proper. 
Consequently,  where  the  sum  realized  from 
this  sale  is  insufficient  to  satisfy  the  decree, 
and  execution  is  issued  and  levied  upon 
other  property  of  the  mortgagor,  it  cannot 
be  objected  to  the  title  of  the  purchaser 
thereunder  that  the  property  described  in 
the  decree  had  not  been  exhausted  and 
found  insufficient.  Caetro  v.  Ittiee,  73  D. 
277. 
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The  homestead  of  the  mortgagor,  s» 
braced  in  the  mortgage  with  other  distinct 
tracts  of  land,  should  not  be  sold  except  to 
supply  the  deficiency  remaining  after  selling 
the  other  tracts.     Lap  v.  Gibbons,  81  D.  487. 

Where  a  mortgage  covers  three  parcels  ot 
land,  and  the  mortgagee  buys  in  one  of  then 
for  less  than  its  value  on  a  sale  under  a  jn- 
nior  execution,  he  must  credit  its  true  nine 
on  the  mortgage,  and  may  foreclose  for  the 
balance  against  the  other  two  parcels.  Trm> 
mier  v.  Viae,  43  R.  624. 

98.  Selling  in  parcels.  —  Mortgage 
sales  will  be  controlled  by  the  court  so  that 
no  injustice  will  be  done  to  either  partj, 
and  a  part  or  the  whole  of  the  property  sold 
as  may  best  conduce  to  that  eno.  £&/er»  t. 
Johnson,  19  D.  440. 

Where  only  part  of  the  debt  is  due,  a  sale 
of  the  whole  property  is  not  a  matter  of 
course,  but  if  the  person  in  possession  is  sot 
responsible  for  the  debt,  and  the  security  u 
insufficient,  the  sale  of  the  whole,  or  » 
much  as  may  be  necessary  to  pay  the  entin 
debt  and  costs,  will  be  ordered,  unless  the 
defendant  pays  the  installment  due,  or  give 
security  for  the  payment  of  the  rendue. 
Ib\ 

Mortgaged  pronerty  should  be  sold  to- 
gether or  in  parcels,  whichever  will  prods* 
the  highest  sum.    lb. 

State  officers  are  not  bound  to  offer  for 
sale,  in  parcels,  lands  mortgaged  to  tnut 
funds;  but  they  may  do  so,  if  necessary,  te 
enable  them  to  realize  the  amount  of  the 
debt  and  costs.  Banaemer  v.  Mace,  81  ft 
344. 

A  foreclosure  sale  is  not  invalid  becas* 
premises  were  not  sold  in  parcels,  accordiag 
to  subdivisions  made  after  the  execution  «1 
the  mortgage.     Street  v.  Bed,  85  D.  504. 

The  provision  of  the  Indiana  statute  re* 

Suiring  that  in  sales  of  land  by  sheriff  "if 
tie  estate  shall  consist  of  several  lots,  traea, 
and  parcels,  each  shall  be  offered  separatelj, 
and  no  more  of  any  real  estate  shall  be  of- 
fered for  sale  than  shall  be  necessary  * 
satisfy  the  execution,  unless  the  same  is  sat 
susceptible  of  division,"  applies  to  sale*  <a 
foreclosure  of  mortgages  as  well  as  to  sale 
on  execution.    Piel  v.  Brayer,  95  D.  699. 

A  sale  of  several  distinct  tracts  or  pare*) 
of  land  in  one  body,  made  by  the  sheriS  a 
violation  of  the  statute,  is  void.     lb. 

Where  the  whole  of  the  mortgage  debt  s 
due,  if  land  consist  of  separate  parcels,  n  a 
the  imperative  duty  of  the  sheriff  to  otfe 
them  separately,  though  the  decree  of  fore- 
closure direct  otherwise,  and  if  it  consist  el 
a  single  tract  susceptible  of  division  with- 
out injury,  and  the  sale  of  the  whole  is  set 
necessary,  he  is  required  to  divide  it,  a&'< 
offer  at  one  time  only  so  much  of  it  as  may 
be  necessary  to  satisfy  the  judgment,  intsf 
est,  and  costs,     lb. 

Sale  in  a  lump  of  several  distinct  nereai 
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was  executed;  but  if  the  mortgagor  retains 
any  part  of  the  premises,  that  part  mast 
first  De  subjected  to  the  mortgage  before 
resort  can  be  had  to  the  purchasers  or  to 
the  parts  sold.  Morrison  v.  BeckwUh,  16  D. 
136.  S.  P.,  Bates  v.  Roddick,  66  D.  774. 
On  a  foreclosure  of  a  mortgage  on  lands, 
portions  of  which  have  been  subsequently 
conveyed  by  the  mortgagor  to  others,  such 
portions  are  to  be  sold  in  the  inverse  order 
of  their  alienation.  Dicker  son  v.  TilUngha8ty2& 
D.  528.  This  rule  is  a  mere  rule  of  equity, 
which  is  not  to  be  enforced  in  such  a  way 
that  it  will  contravene  principles  of  natural 
equity  and  justice.  Patty  v.  Pease,  35  D. 
683.  The  rule  applies  to  conveyances  at 
different  times,  with  warranty,  by  a  grantee 
of  the  mortgagor,  as  well  as  to  successive 
conveyances  by  the  mortgagor.  Ouion  v. 
Knapp,  29  D.  741. 

The  right  of  so  charging  alienated  parcels 
inversely  is  equitable,  and  not  legal,  and  the 
encumbrancer  is  not  affected  by  equities  of 
which  he  had  no  notice.     lb. 

The  mortgagee  having  released  the  last 

Earcel  of  the  mortgaged  premises  alienated 
y  the  mortgagor  from  the  lien  of  the  mort- 
gage, the  value  of  such  parcel  being  then 
sufficient  to  pay  off  the  mortgage,  cannot 
resort  to  the  parcels  previously  alienated, 
where  he  had  notice  of  such  alienations; 
and  if  he  had  no  notice  thereof,  the  amount 
received  upon  releasing  the  parcel  last  con- 
veyed must  be  applied  before  resorting  to 
the  other  parcels,     lb. 

The  mortgagee  is  not  bound  to  inquire,  be- 
fore releasing  a  portion  of  the  land,  whether 
any  portion  has  been  conveyed  or  encum- 
bered ainee  his  lien  attached;  l>ut  will  retain 
the  right  to  have  the  land  sold  in  the  inverse 
order  of  alienation,  unless,  before  giving  the 
release,  he  had  actual  or  constructive  notioe 
of  suoh  subsequent  alienation  or  encum- 
brance. Howard  Ins.  Co,  v.  Halsey,  69  D. 
478. 

Where  different  portions  of  mortgaged 
premises  are  purchased  by  successive  persons, 
the  rule  in  Iowa  requires  that  they  should 
both  contribute  to  the  payment  of  the  mort- 
gage in  proportion  to  the  value  of  their  re- 
spective purchases,  and  not  in  the  inverse 
order  of  their  purchase.  Bates  v.  Ruddiek, 
65  D.  774. 

When  lands  which  are  subject  to  a  com- 
mon burden  are  sold  in  separate  parcels  at 
different  times,  and  the  deeds  recorded  in 
the  order  that  they  are  made,  the  purchasers 
must  contribute  to  the  common  burden,  in 
the  order  of  the  conveyances,  Lyman  v. 
Lyman,  76  D.  151. 

Where  two  lots  are  mortgaged  to  secure 
same  debt,  and  the  mortgagor  subsequently 
conveys  one  of  the  lots,  the  remaining  lot  is 
primarily  liable  under  the  mortgage;  and  it 
is  immaterial  that  the  consideration  for  the 
conveyanoe  was  not  valuable,  but  natural 


of  land,  covered  by  one  mortgage,  upon 
foreclosure,  is  ground  for  setting  aside  the 
sale  and  ordering  a  resale.  Lay  v.  Gibbons, 
81  D.  487. 

At  a  mortgage  sale  the  sheriff  was  requested 
to  first  sell  a  portion  of  the  mortgaged  prem- 
ises which  was  the  least  valuable,  a  person 
being  present  who  would  bid  the  entire 
mortgage  debt  for  that  portion.  He  refused 
to  comply  with  this  demand,  but  sold  that 
part  of  the  premises  upon  which  was  situated 
the  improvements.  When  sold,  it  produced 
$155  more  than  was  required  to  satisfy  the 
mortgage.  Held,  that  the  sale  was  null  and 
void.     Qrapengether  v.  Fejervary,  74  D.  386. 

99.  Xar&haling  securities.  —  Equity 
will  coerce  a  prior  encumbrancer  having  a  lien 
on  two  distinct  funds,  upon  one  of  which  a 
subsequent  mortgagee  has  a  lien,  to  resort  to 
that  fund  on  which  the  subsequent  mortga- 
gee has  no  lien.  WooUen  v.  hOlen,  52  D. 
690. 

Equity  will  not  marshal  assets  against  a 
prior  mortgagee  obtaining  his  twofold  lien 
from  two  mortgagors,  one  being  surety  for 
the  other,  the  subsequent  mortgagee  having 
a  lien  on  the  principal's  estate  only.     lb. 

A  mortgagee  whose  lien  extends  over 
two  separate  lots,  each  of  which  has  been 
mortgaged  at  subsequent  times  to  different 
individuals,  cannot  be  compelled  to  exhaust 
his  security  out  of  the  lot  last  mortgaged. 
Equity  will,  however,  compel  him  to  satisfy 
his  debt  out  of  the  proceeds  of  both  lots,  in 
proportion  to  the  amount  each  lot  may 
produce.     Green  v.  Ramage,  51  D.  458. 

A  creditor's  right  to  marshal  securities  is 
absolute  against  the  debtor  himself,  and 
cannot  be  impaired  or  affected  by  the  subse- 
quent intervention  of  other  creditors.  Herbert 
y.  Mechanics*  etc.  Ass'n,  90  D.  601. 

The  equity  of  a  second  mortgagee  to  have 
securities  marshaled,  so  that  the  debt  of 
the  first  mortgagee  shall  be  paid  primarily 
out  of  snares  of  stock  assigned  to  the  first 
mortgagee  as  collateral  security,  cannot  be 
impaired  or  affected  by  the  subsequent 
intervention  of  judgment  creditors  of  the 
mortgagor  in  levying  upon  the  shares  of 
stock.    IK 

Marshaling  securities  will  not  be  allowed 
whore  it  would  work  injustice  to  interested 
third  persons.     Marr  v.  Lewis,  25  R.  553. 

So  where  A  owned  a  mortgage  on  land, 
in  part  of  which  the  mortgagor's  widow 
claimed  a  homestead,  and  B  held  a  mort- 
gage on  the  other  part,  —  held,  in  an  action 
of  foreclosure  on  A's  mortgage,  that  he 
should  not  be  decreed  to  sell  first  the  part 
in  which  the  homestead  was  claimed,     lb. 

100.  Order  of  sale  of  lands  aliened 
by  mortgagor.  —  If  all  the  mortgaged 
premises  are  sold  to  different  persons,  in 
separate  parcels,  they  must  contribute  to 
the  payment  of  the  mortgage  according  to 
the   value  of  their  several  parcels  when  it 
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lore  and  affection.    GaskUl  v.  Sine,  78  D. 
106. 

A  decree  on  foreclosure  of  a  mortgage  ex- 
ecuted by  several  co-tenants  jointly,  who 
afterwards  make  partition  of  the  premises, 
and  all  but  one  pay  their  respective  propor- 
tions of  the  mortgage  debt,  may  direct  the 
amount  due  to  be  first  made  out  of  the  por- 
tion set  off  to  the  defaulting  co-tenant,  not- 
withstanding before  the  execution  of  mutual 
deeds  such  co-tenant  sold  his  portion,  and 
all  the  co-tenants  conveyed  to  the  purchaser 
with  covenants  of  warranty,  and  although 
such  purchaser  may  have  an  action  on  his 
covenants.      Williams  v.  Perry,  83  D.  327. 

101.  Bights  of  purchasers.  —  An  in- 
junction lies  to  protect  the  interest  of  a  pur- 
chaser at  a  foreclosure  sale  before  it  has 
been  confirmed,  as  against  the  execution 
sued  out  by  the  creditors  of  the  mortgagor. 
Crews  y.  Pendleton,  19  D.  750. 

A  purchaser  at  foreclosure  sale  may  main- 
tain an  action  on  the  case  against  the  mort- 
Sagor  for  cutting  and  carrying  away  timber 
uring  the  period  of  redemption.  Stout  v, 
Keyes,  43  D.  465. 

A  mortgage  unsatisfied  upon  record  is 
subject  of  sale  to  all  innocent  parties. 
Peters  v.  Jamestown  Bridgt  Co.,  63  D.  134. 

Notice  to  purchaser  at  sheriff's  sale  on  a 
mortgage  of  an  existing  adverse  claim  comes 
too  late  if  the  mortgagee  had  no  notice  when 
the  mortgage  was  executed.  Martin  v.  Jack- 
son, 67  D.  489. 

The  purchaser  at  a  sale  in  foreclosure  may 
maintain  a  proceeding  in  the  nature  of  a  suit 
to  foreclose  an  equity  of  redemption  held  by 
a  subsequent  encumbrancer  who  was  not 
made  party  to  the  original  suit  to  enforce 
the  mortgage.  Such  encumbrancer  may  be 
called  upon  to  assert  his  right  by  virtue  of 
his  lien,  and  his  eouity  of  redemption,  ex- 
tending to  the  period  provided  by  the  statute 
of  limitations,  be  thus  reduced  to  the  statu- 
tory period  of  six  months.  Ooodenow  y. 
Ewer,  76  D.  54a  • 

A  bona  fide  purchaser  of  land  at  sale  under 
foreclosure  decree  will  not  be  prejudiced  by 
the  error  of  the  clerk  of  the  court  in  issuing 
an  order  of  sale  upon  the  judgment,  without 
the  direction  of  the  plaintiff,  upon  which  the 
sheriff  advertised  and  sold  the  mortgaged 
premises,  though  the  plaintiff  was  not  at  the 
sale.    8ou>les  y.  Harvey,  83  D.  315. 

A  purchaser  under  foreclosure  proceedings 
by  a  senior  mortgagee,  to  which  the  junior 
mortgagee  is  not  made  a  party,  becomes  in 
equity  the  assignee  of  the  senior  mortgage, 
and  entitled  to  be  subrogated  to  all  rights 
arising  thereunder.  He  is  entitled  to  inter- 
est on  such  mortgage  until  it  is  redeemed  by 
the  junior  mortgagee,  and  at  the  same  time 
is  liable  to  account  to  him  for  rents,  profits, 
and  waste  while  in  possession.  Anson  v. 
Anson,  89  D.  514. 

A  judgment  creditor  purchasing  at  sheriff's 
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sale  is  chargeable  with  notice  of  all  irregu- 
larities in  the  sale,  and  a  purchaser  from 
him  is  chargeable  with  notice  of  the  contents 
of  the  record.     Piel  v.  Brayer,  95  D.  699. 

The  purchaser  at  foreclosure  sale  takes 
with  constructive  notice  of  any  prior  sale  on 
execution.     Raymond  v.  Holborn,  99  D.  106. 

Where  a  prior  mortgagee  is  made  a  party 
on  foreclosure  of  a  second  mortgage,  and 
his  mortgage  is  first  paid,  pursuant  to  the 
decree,  from  the  proceeds  of  the  sale,  the 
purchaser's  rights  are  subject  to  the  lien  of 
a  judgment  intermediate  between  the  tws 
mortgages,     lb. 

One  purchased  land  on  a  foreclosure  sale, 
relying  on  a  recorded  satisfaction  of  a 
prior  mortgage.  Learning  that  the  satis- 
faction was  forged,  she  refused  to  complete. 
Held,  that  she  should  not  be  compelled  to 
comply,  unless  the  validity  of  the  title 
should  first  be  legally  and  judicially  estab- 
lished. City  of  Charleston  v.  Blohme,  40  R 
690. 

103.  Their  liabilities.  —  A  mortgagor'i 
estate,  after  foreclosure  sale,  and  before  con- 
veyance to  purchaser,  is  subject  to  the  lies 
of  a  judgment  against  the  mortgagor.  Jfe 
Millan  y.  Rkliards,  70  D.  655. 

A  purchaser  at  foreclosure  must  account  Is 
the  holder  of  the  equity  of  redemption  let 
rents  and  profits  received  by  him  while  is 
possession  of  the  mortgaged  premises,  and  is 
entitled  to  a  credit  for  improvements  mads 
and  taxes  paid  by  him.  Childs  y.  Child*,  75 
D.  512. 

An  action  will  not  lie  by  a  purchaser  at 
foreclosure  sale  against  the  mortgagee  to  re- 
coyer  back  the  money  paid  on  his  bid,  on  tbe 
ground  that  the  decree  for  a  sale  was  void 
because  the  grantee  of  the  mortgagor  was 
not  made  a  party,  if  the  purchaser  wsi 
aware,  at  the  time  of  his  bid,  that  the  mort- 
gagor had  sold  his  premises  before  the  in- 
stitution of  the  foreclosure  suit,  as  the 
Eurchaser,  in  such  case,  makes  a  mistake  ef 
iw  as  to  the  effect  of  the  decree  when  ths 
grantee  of  the  mortgagor  is  not  made  a 
party  to  the  foreclosure  suit;  and  from  sacs 
mistake  no  relief  can  be  granted  in  an  actios 
at  law.     Boggs  v.  Fowler,  76  D.  561. 

Redemption  by  the  owner  of  property  sold 
under  foreclosure  annuls  the  sale  and  defeasi 
the  title  of  the  purchaser  thereat.  Horbmr. 
Maffiti,  100  D.  222. 

108.  What  title  or  interest  pa— oa.  — 
A  sheriff  is  the  private  agent  of  the  mort- 
gagee, and  passes,  by  his  sale,  the  estate  of 
the  latter  in  the  land,  though  professedly 
the  sale  is  by  virtue  of  the  proceedings  ia  a 
foreclosure  suit,  if  this  assumed  authority  a 
insufficient,  and  if  the  sheriff  has  acted  ia 
bringing  on  the  sale  at  the  instance  of  the 
mortgagee.     Stoney  v.  Shuttz,  27  D.  429. 

A  purchaser  at  foreclosure  sale  acquire! 
an  inchoate  right  to  the  land,  subject  to  be 
defeated  by  payment,  by  the  mortgagor,  ctf 
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the  purchase-money,  with  ten  per  cent  in- 
terest in  six  months.  Stout  v.  Keyea,  43  D. 
465. 

The  deed  to  the  purchaser  relates  back  to 
the  time  of  the  purchase.    lb. 

Where  a  mortgagee  recovers  judgment  for 
a  debt  secured  by  the  mortgage,  takes  out 
execution,  and  sells  thereunder  the  premises 
mortgaged,  the  purchaser  acquires  an  inde- 
feasible title,  although  the  price  obtained  is 
not  sufficient  to  satisfy  tne  entire  debt. 
FosdicJc  v.  Risk,  45  D.  662. 

The  purchaser  at  foreclosure  sale  acquires 
the  interest  of  the  mortgagee  in  the  land, 
and  is  subrogated  to  an  his  rights,  so  far  as 
the  land  is  concerned.  Frtoche  v.  Kramer, 
47  D.  368. 

The  purchaser  under  sale  of  equity  of  re- 
demption only  acquires  a  lien  upon  it  for  the 
repayment  of  the  purchase-money  and  in- 
terest, since  the  adoption  of  the  revised 
statutes  of  Kentucky;  and  if,  at  the  sale,  the 
previous  encumbrancer  is  in  possession  under 
the  terms  of  the  deed  creating  the  encum- 
brance, a  court  of  equity  will  secure  him  in 
the  possession,  leaving  to  the  purchaser  the 
benefit  of  the  lien  acquired  under  the  sale. 
Phillips  v.  Winslow,  68  D.  729. 

A  valid  decree  for  sale  on  foreclosure  of 
mortgage  operates  upon  such  interest  as  the 
mortgagor  possessed  in  the  property  at  the 
execution  of  the  mortgage.    As  to  what  such 
interest  may  be,  the  purchaser  takes  the 
risk,    and  to  that  extent  the  doctrine  of 
caveat  emptor  applies  in  such  cases.     Boggs 
▼.  Fowler,  76  D.  561;  Qoodenow  v.  Bwer,  76 
D.    540.    This  rule  applies  except  in  the 
single  instance  where  the  mortgagor  has, 
subsequent  to  the  execution  of  the  mort- 
gage acquired  a  title  which  inures  by  way 
of  estoppel  to  the  benefit  of  the  mortgagee; 
in  which  case  the  foreclosure  operates  upon 
the  subsequently  acquired  title  to  the  same 
extent  as  if  originally  held  by  the  mort- 
gagor, and  the  sale  under  the  decree  passes 
it.     In  all  other  oases,  the  estate  mortgaged 
is  the  only  estate  brought  under  the  consid- 
eration of  the  court,  and  the  only  estate 
affected   by  its  decree.    Am  Francisco  v. 
LavoUm,  79  D.  187. 

Third  persons,  not  made  parties  to  the 
suit,  and  claiming  an  interest  in  the  poop- 
erty  included  in  the  mortgage,  are  not 
affected  by  the  decree,  and  may  afterwards 
assert  their  rights  in  such  property.  Racine 
etc.  R.  A  Co.  v.  Farmeri  L.  <6  T.  Co.,  95  D. 
595. 

A  deed  of  mortgaged  premises,  from  a 
purchaser  at  mortgage  sale,  where  such  sale 
inly  operated  as  a  transfer  of  the  mortgaged 
lebt  to  the  purchaser,  will  transfer  the  in- 
terest of  the  purchaser  in  such  debt  to  the 
r  ran  tee  in  such  deed,  so  that  after  the  entry 
►f  such  grantee  upon  such  premises,  he  will 
tswiicl  in  the  position  of  a  mortgagee  in  pos- 
lion.     Stark  v.  Brown,  78  D.  762. 


A  sale  under  foreclosure  will  operate  as 
an  assignment  of  the  mortgage  debt,  where 
the  mortgagor  died  prior  to  the  commence- 
ment of  foreclosure  proceedings,  and  his 
administrator  was  made  a  party  thereto, 
but  his  heirs  were  not,  and  the  purchaser  at 
such  sale  will  be  treated  as  a  mortgagee  in 
possession.    /&. 

A  third  mortgagee's  title  becomes  abso 
lute,  and  a  second  mortgage  is  cut  out,  by  a 
purchase  at  a  foreclosure  sale  under  the  first 
mortgage,  and  obtaining  a  sheriff's  deed 
thereunder.  It  would  be  the  same  thing  if, 
prior  to  the  sale  under  the  first  mortgage, 
the  third  mortgagee  obtained  the  legal  title. 
Gibson  v.  Chedk,  90  D.  503. 

A  purchaser  at  foreclosure  acquires  no 
title  to  pine  trees  severed  and  converted 
into  logs  before  the  sale,  where  he  bid  the 
full  amount  due  on  the  mortgage  for  the 
land,  although  the  logs  were  on  the  prem- 
ises at  the  time.  The  purchase  for  the  full 
amount  of  the  mortgage  was  a  satisfaction 
of  the  debt,  and  as  the  mortgage  was  a 
mere  security,  the  mortgagee  could  ask  for 
nothing  more.  BerthoJd  v.  Holman,  93  D. 
234. 

The  estate  of  a  purchaser  at  foreclosure, 
prior  to  expiration  of  time  to  redeem,  is 
that  of  a  mortgagee  before  foreclosure, — 
an  equitable  estate  or  interest.  Hortonv. 
Mam,  100  D.  222. 

A  contract  was  made  by  which  it  was 
stipulated  that  a  foreclosure  and  sale  should 
be  had;  that  such  sale  should  not  operate  as 
a  satisfaction,  nor  divert  the  lien;  that  the 
purchase-money  should  not  be  applied  to 
pay  the  mortgage  debt;  and  that  the  pur- 
chaser should  take  the  land  in  trust  to  sell, 
and  thus  pay  off  the  mortgage  debt.  Hela\ 
that  the  decree  and  sale  made  pursuant  to 
such  contract  must  be  regarded  as  part  of 
the  contract,  and  subordinate  to  it  Lock' 
wood  v.  Mitchell,  70  D.  78. 

104.  Position  of  mortgagee  as  pur- 
chaser. —  A  mortgagee  purchasing  under  a 
foreclosure  may  maintain  trespass  against  a 
lessee  for  taking  the  crops.  Lane  v.  King, 
24  D.  105. 

A  mortgagee  purchasing  at  his  own  sale 
need  not  be  required  to  pay  the  money  which 
he  is  entitled  to  have  repaid  him  as  such 
mortgagee;  and  if,  after  such  sale,  no  money 
is  paid  the  sheriff^  the  latter  agreeing  to  ac- 
cept the  mortgagee's  receipt  in  lieu  of  money, 
and  the  costs  remain  unpaid,  and  the  sheriff, 
though  he  has  executed  a  deed,  has  never 
acknowledged  it,  nor  has  he  received  the 
mortgagee's  receipt,  the  purchaser  has  never- 
theless acquired  title  so  that  a  subsequent 
sale  under  a  junior  lien  is  inoperative. 
Stoever  v.  Bice,  31  D.  495. 

A  mortgagee  purchasing  at  a  sheriff's  sale 
which  does  not  extinguish  the  mortgage,  and 
retaining  the  money  Did,  will  not  be  consid- 
ered as  having  applied  it  to  the  payment  of 
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the  mortgage,  except  as  to  each  surplus  as 
would  be  in  his  hands  after  payment  of  all 
prior  liens.    MoU  v.  Clark,  49  D.  566. 

A  mortgagee  becoming  purchaser  for  leas 
than  the  judgment  has  a  hen  upon  the  prop- 
erty prior  to  that  of  the  redemptioner  for  the 
balance  unpaid.  McMillan  v.  Richard^  70 
D.  655. 

A  mortgagee  purchasing  at  a  sale  on  fore- 
closure, and  bidding  the  whole  amount  of 
his  judgment  for  the  interest  of  the  mort- 
gagor, not  knowing  that  the  latter  had,  after 
the  mortgage,  disposed  of  a  portion  of  his  in- 
terest to  one  who  was  not  made  party  to  the 
foreclosure  suit,  operates  nevertheless  to 
satisfy  the  judgment,  and  the  effect  of  this 
satisfaction  is  to  release  or  discharge  the  in- 
terest held  by  the  mortgagor's  grantee  from 
the  lien  of  the  mortgage,  and  the  purchaser 
cannot  be  reimbursed  in  the  amount  bid, 
even  though  he  acted  under  a  mistake  as  to 
the  effect  of  the  decree  and  sale  thereunder, 
his  mistake  being  one  of  law  against  which 
oourts  of  equity  seldom  relieve  in  an  inde- 
pendent action,  unless  the  mistake  be  ac- 
companied by  special  circumstances,  such  as- 
misrepresentation,  undue  influence,  or  mis- 
placed confidence.  The  purchaser's  means 
of  relief  would  be  to  make  proper  ap- 
plication in  the  original  foreclosure  suit  for  a 
release  from  the  purchase,  setting  aside  of  the 
sale,  and  opening  of  the  decree  so  as  to  allow 
the  filing  of  a  supplemental  complaint  bring- 
ing in  tie  mortgagor's  grantee,  and  others 
interested  as  parties,  so  as  to  subject  their 
interests  to  the  lien  of  the  mortgage.  Qoode* 
mow  v.  Ewer,  76  D.  640. 

A  mortgagee,  without  power  of  sale,  may 
purchase  the  same  that  he  could  at  sheriff  s 
sale,  under  execution  at  law.  Imboden  v. 
Hunter,  79  D.  116. 

100.  Writ  of  nasistftnos.*— -  A  court  of 
equity,  upon  sale  of  land  under  its  decree, 
will  enforce  delivery  of  possession  to  the  pur- 
chaser by  injunction  ana  writ  of  assistance 
without  driving  him  to  an  action  of  eject- 
ment, provided  the  possessor  does  not  claim 
by  title  paramount.  oYftesec  v.  Cbnoeer,  78 
D.  96. 

Equity  will  give  full  effect  to  its  decree  for 
sale  and  conveyance  of  mortgaged  premises 
by  putting  the  purchaser  into  possession,  lb. 

The  proper  mode  of  proceeding  by  a  pur- 
chaser to  obtain  possession  is:  1.  A  demand 
of  possession  by  toe  purchaser  of  the  tenant 
in  possession,  accompanied  by  an  exhibit  of 
the  deed  from  the  sheriff  or  master;  2.  Or- 
der to  deliver  nossession;  3.  Injunction;  and 
4.  Writ  of  assistance;  though  it  seems  that 
the  injunction  may  be  dispensed  with.    lb. 

The  exercise  of  power  to  grant  a  writ  of 
assistance  rests  in  the  sound  discretion  of 
the  court,  and  the  power  will  never  be  exer- 
cised in  a  ease  of  doubt,  nor  under  color  of 

*  8ee  note  on  the  writ  of  assistance,  61 D.  160- 
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its  exercise  will  a  question  of  legal  title  bi 
tried  or  decided,     lb. 

The  writ  will  issue  as  well  when  a  special 
order  is  made  after  sale  for  delivery  of  pos- 
session as  when  the  direction  for  delivery 
of  possession  is  included  in  the  decree,    lb. 

The  writ  may  be  made,  not  only  against 
defendant,  but  also  against  any  party  in 
possession  under  him,  or  by  title  not  supe- 
rior to  his.    lb. 

The  writ  will  be  granted  at  instance  of 
purchaser  after  sale  as  well  as  on  the  appli- 
cation of  the  complainant;  to  a  stranger  te 
the  record  who  purchases  at  a  foreclosnrt 
sale,  as  well  as  to  the  mortgagee.    lb. 

In  strict  foreclosure,  plaintiff  is  left  to  his 
ejectment  to  obtain  possession  from  the 
mortgagor.     lb. 

As  against  the  parties  to  a  foreclosure  suit, 
the  purchaser  at  foreclosure  sale  is  entitled, 
upon  the  receipt  of  his  deed,  to  the  posses- 
sion of  the  premises,  and  to  the  aid  of  the 
court  in  enforcing  its  delivery;  and  the  right 
to  this  aid  is  not  affected  by  the  fact  that» 
pending  the  action,  the  plaintiff  may  have 
executed  to  one  of  the  parties  defendant  a 
conveyance  of  the  whole  or  a  part  of  the 
premises  embraced  in  the  decree,  Momigoat 
cry  v.  MMlemiss,  81  D.  146. 

The  purchaser  is  entitled  to  the  writ,  al- 
though the  decree  does  not  direct  the  deliv- 
ery of  possession,  and  although  at  the  time 
of  the  application  no  preliminary  order  for 
such  delivery  has  been  made  by  the  court. 
76. 

To  obtain  the  writ  against  parties  to  fare- 
closure,  and  those  claiming  with  notice  under 
them  after  commencement  of  suit  to  fore- 
close, it  is  only  requisite  to  furnish  the  court 
proper  evidence  of  a  presentation  of  the  deed 
to  tnem,  a  demand  of  the  possession,  and  their 
refusal  to  surrender.    lb. 

A  writ  of  possession  issued  in  •>  suit  to 
foreclose  a  mortgage  will  not  run  against  a 
person  in  possession  of  the  premises  before 
and  at  the  time  of  the  commencement  of  the 
suit,  who  is  not  made  a  party  thereto,  /frssft 
y.  Fowler,  86  D.  382. 

A  writ  of  assistance  issued  in  a  suit  to  fore- 
close a  mortgage  will  not  justify  the  officer  *» 
whose  hands  it  may  come,  in  putting  oat  of 
possession  of  the  premises  a  person  who  was 
neither  a  party  to  the  suit  nor  named  in  the 
writ;  but  to  protect  himself  in  an  action  el 
trespass  brought  by  the  party  who  was  pet 
out  of  possession,  he  will  be  required  to 
a  decree,  as  well  as  the  writ.    lb. 

The  officer  finding  a  person  in 
who  is  not  named  in  the  writ  i 
informed  that  the  judgment  was  not  agai 
such  person;  and  in  such  case  he  should 
turn  the  writ,  with  the  fact  that  such 
was  jn  possession  of  the  premises, 
he  was  therefore  unable  to  execute  it.   Tew 

Even  if  the  officer  would  be  protected 
the  execution  of  the  writ,  upon  a  person  m 


MORTGAGES,  VI,  % 
For  Index  to  Notes  la  American  Decisions  and  American  Report*,  tee  Volume  I* 


amenable  thereto,  the  party  suing  it  oat 
mad  causing  it  to  be  improperly  executed 
cannot  be  justified,  nor  can  he  claim  any 
rights  or  immunities  under  it,  nor  can  any 
person  through  him.     lb. 

Legislation  providing  that  the  mortgagor 
shall,  upon  Day  men t  of  interest,  retain  pos- 
session of  the  mortgaged  premises  for  one 
year  after  foreclosure  does  not  impair  the 
mortgage  contract;  it  at  most  affects  the 
remedy  only.  Bcrthold  v.  Hobnaa,  93  D. 
234. 

100.  Distribution  of  proceed*  of  sale. 
—  The  proceeds  of  sale  under  a  mortgage  or 
deed  of  trust  given  to  secure  several  notes, 
all  of  which  are  due  when  the  sale  is  made, 
should  be  ratably  distributed  among  them. 
Cage  v.  liar,  43  D.  021;  Parker  v.  Mercer, 
38  D.  438. 

When  several  notes,  secured  by  same 
mortgage,  fall  due  at  different  times,  they 
must Toe  paid  in  the  order  in  which  they  fall 
due,  except  where  by  reason  of  some  special 
equity,  equity  gives  a  preference  in  another 
manner.  Wood  v.  Trask,  76  D.  230.  S.  P., 
Stale  Bank  v.  Tweedy,  46  D.  486;  Qrapen- 
ffether  v.  Fejervary,  74  D.  336;  /sett  v.  Lucas, 
85  D.  572;  Mitchell  v.  Ladew,  88  D.  156. 

Mortgaged  property  must  be  applied  in 
extinguishment  of  the  bond  and  the  de- 
mands secured  by  it,  and  if  any  demands 
remain  unsatisfied,  the  bond,  as  a  legal  obli- 
gation, is  a  good  demand,  according  to  its 
rank,  against  any  other  assets  of  the  debtor. 
Tennanl  v.  Stoney,  44  D.  213. 

A  creditor  furnishing  shoes  to  mortgaged 
negroes  should  be  paid  out  of  the  proceeds 
of  the  sale  of  the  negroes,  where  the  shoes 
were  furnished  before  foreclosure,  and  it  is 
shown  that  the  executors  are  insolvent,  and 
not  in  arrears  with  the  estate.     lb. 

All  debts  secured  by  a  mortgage  due  at 
the  time  the  bill  is  filed  to  foreclose  should 
be  paid  pro  rata  if  the  estate  is  insufficient 
to  pay  toe  whole;  but  where  a  decree  was 
rendered  at  the  suit  of  oue  creditor  subject- 
ing the  property  to  the  payment  of  his  debt, 
and  in  neither  the  proof  nor  the  pleadings 
did  it  appear  that  property  was  insufficient 
to  pay  all  the  mortgaged  debts,  the  decree 
will  not  be  reversed  upon  the  mere  sugges- 
tion of  counsel  that  such  might  be  the  case. 
Terry  v.  Woods,  45  D.  274* 

A  mortgagee,  receiving  money  from  the 
sale  of  property  covered  by  the  mortgage,  is 
bound  to  apply  it  in  extinguishment  of  the 
mortgage,  and  cannot  appropriate  it  to  the 
payment  of  an  unsecured  debt  which  he  may 
hold;  and  the  surplus  belongs  to  the  subse- 
quent mortgagees,  and  is  recoverable  by 
them  in  an  action  of  assumpsit.  Webster  v. 
Singley,  25  R.  609. 

107.  Disposal  of  surplus  moneys.  — 
A  prior  mortgagee,  with  notice  of  a  subse- 

?|uent  mortgage,  holds  the  balance  of  the 
and  derived  from  a  sale  of  the  mortgaged 
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premises,  over  and  above  his  mortgage,  in 
trust  for  the  subsequent  mortgagee.  White 
v.  Dougherty,  17  D.  802. 

Rights  of  conflicting  claimants  to  a  fund 
in  court,  being  the  surplus  resulting  from 
sale  of  mortgaged  property,  may  be  set* 
tied  by  a  reference  to  the  master,  or  by 
directing  a  bill  to  be  filed;  and  one  who  re- 
sorts to  a  reference  to  the  master  cannot  be 
heard  to  complain  because  other  claimants 
have  taken  the  same  course.  Sweet  v. 
Jacocks,  31  D.  252. 

A  judgment  against  owner  of  equity  of  re- 
demption, docketed  after  decree,  out  before 
sale,  has  a  lien  on  the  surplus  proceeds;  but 
it  has  not  such  lien  if  the  docketing  is  subse- 
quent to  the  sale.    lb. 

Where  a  decree  in  foreclosure  ordered  a 
sale  of  so  much  of  the  mortgaged  premises 
as  should  be  necessary  to  satisfy  the  mort- 
gage debt,  and  a  special  execution  com- 
manded the  sheriff  to  expose  the  whole  prop- 
erty for  sale,  under  which  it  was  divided 
into  five  parcels  which  were  sold  separately, 
the  fifth  one  being  sold  after  a  sum  had 
been  realized  from  the  sale  of  the  other  four 
sufficient  to  satisfy  the  debt,  a  motion  in 
court  by  a  subsequent  lien-holder  to  apply 
the  surplus  thus  arising  operates  as  an  affirm- 
ance or  ratification  of  the  sale,  and  on  the 
hearing  of  the  motion  the  sale  would  be 
treated  as  valid.     Polk  v.  Syplter,  85  D.  568. 

Surplus  moneys  arising  from  foreclosure 
sale,  while  remaining  in  the  hands  of  the 
sheriff,  or  under  control  of  the  court,  belong 
to  subsequent  lien-holders  in  the  order  of 
priority,  and  should  be  so  disposed  of  by  the 
court;  but  when  the  execution  does  not  di- 
rect the  disposition  of  such  surplus,  and  the 
sheriff,  acting  in  good  faith,  and  without 
knowledge  of  such  subsequent  liens,  applies 
the  money  upon  other  executions  in  his  hands 
against  the  mortgagor,  he  will  not  be  liable 
to  such  lien-holders  therefor,    lb. 

The  plaintiff,  as  a  mortgagee,  held  a  mort- 

Sage  binding  the  mortgagor  to  insure  for  his 
enefit.  The  mortgagor  procured  an  insur- 
ance, "loss  payable  to  the  mortgagee."  The 
policy  became  forfeited  as  to  the  mortgagor. 
The  plaintiff  had  an  independent  agreement 
with  the  insurers,  making  valid  and  effectual 
all  their  policies  held  by  him  as  mortgagee, 
and  providing  for  subrogation  if  they  should 
become  forfeited  as  to  the  mortgagor.  A  loss 
occurred,  which  the  insurers  paid  to  the 
plaintiff,  and  the  insurers  took  an  assignment 
of  the  mortgage,  subject  to  payment  of  the 
balance  due  the  mortgagee.  The  mortgage 
was  foreclosed,  and  in  a  contest  over  surplus 
moneys,  —  held,  that  the  insurers  were  enti- 
tled to  the  surplus,  the  mortgagor  having 
forfeited  her  rights  under  the  policy  and  not 
being  injured  by  the  assignment,  and  the  in- 
surers not  having  waived  the  forfeiture. 
Ulster  County  Savings  Inst.  v.  Leake,  29  W 
115. 
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108.  Vacating  or  setting  aside  the 
•ale. — Where  a  stranger  purchases  at  mort- 
gage sale,  it  will  not  be  set  aside  for  mere  in* 
adequacy  of  price,  however  gross,  unless 
there  be  some  unfairness  at  the  sale,  or  the 
parties  interested  are  surprised,  without  fault 
or  negligence  on  their  part;  and  in  no  ease 
of  this  kind  will  it  be  set  aside  after  confir- 
mation, unless  fraud  can  be  imputed  to  the 
purchaser,  which  was  unknown  to  those 
interested  when  the  confirmation  was  made. 
LUUU  v.  Zuntz,  36  D.  415. 

Biddings  will  be  opened  once,  where  mort- 
gagee is  purchaser,  and  the  debt  is  not  dis- 
charged by  the  sale,  if  a  reasonable  advance 
k  offered,  together  with  costs  and  expenses, 
which  should  be  deposited  in  court.  In  such 
ease  an  advance  of  at  least  ten  per  cent,  and 
in  no  case  of  lest  than  two  hundred  dollars, 
will  be  required.    lb. 

Prevalence  of  yellow  fever  at  time  and 
place  of  sale,  owing  to  which  a  large  part  of 
the  population  haa  removed,  and  business 
had  been  generally  suspended,  furnishes  a 
food  ground  for  setting  aside  the  sale,  and 
lor  excusing  the  non-attendance  of  the  mort- 
gagee.   /&. 

A  sale  can  only  be  est  aside  upon  payment, 
to  the  purchaser,  of  the  purchase-money,  of 
all  sums  laid  out  bv  him  in  improvements, 
and  of  a  liberal  allowance  for  all  trouble, 
costs,  and  expenses  incurred  by  him.    lb. 

The  purchaser  cannot  be  charged  with 
rent,  where  the  sale  is  set  aside,  unless  he 
has  actually  received  it    lb. 

Fraud  by  a  husband  in  obtaining  his  wife 
to  mortgage  her  estate  is  not  a  sufficient 
showing  to  set  aside  a  decree  of  foreclosure. 
The  participation  of  her  trustee  in  the  fraud 
must  also  be  shown.  James  v.  Fishy  47  D.  111. 

A  purchaser  at  sale  in  foreclosure  may 
petition  to  be  released  from  his  purchase,  or 
that  the  sale  be  set  aside,  where  it  has  been 
subsequently  discovered  that  the  court  ren- 
derinff  the  decree  had  not  acquired  jurisdic- 
tion of  the  subject-matter,  or  of  the  persons 
having  interests  in  the  property,  or  for 
ether  reasons  that  the  estate  decreed  to  be 
sold  will  not  pees.  Boggs  v.  Fowler,  76  D. 
Ml. 

A  purchaser  at  foreclosure  sale,  seeking 
relief  on  ground  of  invalidity  of  decree  of 
foreclosure  and  sale,  can  only  obtain  it  by 
proceedings  in  the  foreclosure  suit  He  may 
apply  for  such  relief  as  the  facta  of  the  case 
may  justify,  and  upon  his  application  the 
court  may  direct  the  sale  to  be  set  aside,  the 
satisfaction  to  be  canceled,  and  authorize  a 
supplemental  bill,  bringing  in  the  grantee  of 
the  mortgagor  or  other  parties;  or  it  may 
make  such  other  and  different  order  in  the 
matter  as  will  protect  the  rights  of  all  par- 
ties, and  be  just  and  equitable.    lb. 

A  sale  on  foreclosure  to  plaintiff  in  the 
Judgment  should  not  be  set  aside  on  subse- 
quent  reversal  of  judgment,  unless  it   is 


shown  that  there  was  some  unfairness  in  the 
sale,  or  that  the  property  would  bring  a 
larger  amount  on  resale,  when  the  sale  is 
allowed  to  take  place,  without  any  steps 
taken  to  stay  proceedings,  and  the  reversal 
does  not  defeat  the  entire  claim,  but  only  re- 
duces its  amount;  although  the  sale  might 
be  set  aside,  if  the  reversal  shows  that  the 
plaintiff  had  no  claim  under  the  mortgage, 
and  consequently  no  right  to  have  the  prop- 
erty sold  at  alL    Jesup  v.  Cky  Basts\  82  D. 

109.  Judgment  for  deficiency,  and 
how  enforced.  —A  balance  due  after  fore- 
closure of  a  mortgage  in  equity  may  be  re- 
covered at  law  by  a  suit  on  the  bond.  Qkbs 
Ins.  Co.  v.  Lansing,  15  D.  474 

When  a  demand,  purely  legal,  is  secured 
by  a  mortgage,  equity  will  not  enforce  it 
further  than  to  subject  the  mortgaged  estate 
to  its  satisfaction;  but  in  cases  where  equity 
has  jurisdiction  to  rescind  or  enforce  a  con- 
tract for  land,  and  a  sale  is  ordered,  a  de- 
cree In  personam  will  be  entered  for  any 
balance  tnat  remains.  January  v.  Jassuarm, 
18  D.  211. 

The  mortgagee  may  have,  in  a  foreclosure 
suit,  a  decree  for  deficiency  against  the  gran- 
tee of  mortgagor,  who  has  covenanted  in  his 
deed  from  the  mortgagor  to  pay  off  the 
mortgage.    Klaptoorth  v.  Dressier,  78  D.  69. 

Where  mortgaged  premises  are  all  sold  to 
satisfy  the  first  installment  due  upon  the 
mortgage,  the  court  cannot  enter  up  a  per- 
sonal judgment  against  the  mortgagor,  for  a 
subsequent  installment  when  it  becomes  due. 
Bliss  v.  Wdl9  80  D.  766. 

110.  Beview  by  appeal. — An  order 
setting  aside  a  sale  on  foreclosure  is  appeal 
able  in  Wisconsin.    Jesup  v.  City  Bani,  81 
D.  708. 

Appeal  lies  from  a  decree  paesed  trader 
the  Maryland  act  of  1833,  chapter  181,  end 
its  supplements,  concerning  the  summary 
foreclosure  and  sale  of  mortgages,  and  on 
such  appeal  the  appellate  court  will  review 
the  proceedings  as  presented  by  the)  record, 
examine  the  terms  and  oonditiomi  of  the 
mortgage,  and  determine  whether  the  decree 
is  in  conformity  therewith.  Robertson  v. 
Homestead  Ass\  69  D.  145. 

111.  Second  suit  to  foreclose,  —  An 
action  was  brought  to  recover  interest  dee 
and  unpaid  upon  a  contract  in  the  nature  of 
a  mortgage,  in  which  a  judgment  and  decree 
of  foreclosure  was  rendered,  and  the  prep* 
erty  sold.  Held,  that  a  second  action,  to 
foreclose  and  sell  the  property  for  the 
balance  due  on  the  contract,  could  not  be 
maintained.  Poweshiek  County  v.  Dm****** 
14  R.  621. 

Foreclosure  for  an  installment  dne  before 
the  principal  amount,  and  a  sale  of  the  prop- 
erty thereunder,  exhausts  the  remedy  of  the 
creditor  in  this  respect,  and  passes  a 
and  absolute  title  to  the  purchaser.     lb. 
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119.  Validity  of  mortgage*  with. 
power  of  sale.  —  A  mortgage  with  a  power 
in  the  mortgagee  to  tell  on  certain  condi- 
tions is  ▼alia,  and  a  sale  under  it  will  be 
held  good  if  the  conditions  are  conformed 
with.     Corson  v.  Blahey,  35  D.  440. 

A  grantee  or  mortgagee  in  a  trust  deed  or 
mortgage  containing  power  of  sale  need  not 
join  m  the  execution  or  acknowledgment 
of  the  instrument,  nor  signify  his  willing- 
ness to  make  the  sale  by  any  formal  writing 
indorsed  on  the  instrument.  Ltffl.tr  v. 
Armstrong,  68  D.  672. 

Power  of  sale  without  aid  of  court  may 
be  conferred  upon  mortgagee  or  grantee  in 
trust  deed.    lb. 

113. and  how  construed.*  — A 

power  of  sale  in  a  mortgage  gives  simply  an 
express  permission  to  sell  in  foreclosure  pro- 
ceedings, which  permission  would  have  been 
implied;  where  it  authorises  the  mortgagee 
to  sell  "at  public  auction,  according  to  the 
act  in  such  cases  made  and  provided, M  and 
the  act  directs  that  the  proceedings  to  sub- 
ject mortgaged  premises  to  sale  shall  be 
conducted  according  to  the  known  usages  of 
courts  of  equity.  CkUds  v.  Child*,  76  D. 
512. 

114L  Who  may  exercise  the  power, 
smd  how.  —  A  power  of  sale  contained  in  a 
mortgage  of  land  in  one  state,  when  the 
mortgagee  resides  and  dies  in  another  state, 
may  oe  executed  by  an  administrator  ap- 
pointed in  that  state.  The  exercise  of  the 
power  is  matter  of  contract,  and  not  of  ju- 
risdiction.   DooiitUe  v.  Lewi*,  11  D.  389. 

The  mortgagor's  death  does  not  suspend  or 
extinguish  a  power  of  sale  contained  in  the 
mortgage.    Beatie  v.  Butler,  64  D.  234. 

A  power  of  sale  in  a  mortgage  which  au- 
thorises the  mortgagee  "  to  make,  execute, 
and  deliver  to  the  purchaser  all  necessary 
conveyances,  for  the  purpose  of  vesting  in 
him  the  premises  sola  in  fee-simple  abso- 
lute,"  may  be  executed  by  the  deed  of  the 
mortgagee,  reciting  the  power,  and  signed 
and  sealed  with  his  own  name  and  seal;  and 
if  the  mortgagee  is  a  married  woman^  it  is 
not  necessary  for  her  husband  to  join  in  the 
conveyance,  or  consent  thereto  in  writing: 
Bee  Mass.  Gen.  Stats.  I860,  c  108,  sec  3. 
Cranston  v.  Crane,  93  D.  106. 

A  power  of  sale  which  provides  that  on 
breach  of  the  condition  "it  shall  be  lawful 
for  the  mortgagee  to  enter  into  and  upon  the 
premises,  and  sell  and  dispose  of  the  same, 
and  all  benefit  and  equity  of  redemption  of  the 
mortgagor  therein,  at  public  auction,  such  sale 
to  be  upon  the  premises  granted,  first  giving 
notice  of  the  time  and  place  of  sale,"  may  be 
lawfully  executed  without    the  mortgagee 

•  Effect  of  power  of  sale  in  s  mortgage,  see 
note,  14  D.  47S-47S. 
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entering  upon  the  premises  at  any  other  time 
or  in  an  v  other  manner  than  at  the  time  of  the 
sale  and  for  the  purposes  thereof;  and  the 
entry  upon  the  premises,  the  giving  of 
the  notice,  and  the  conduct  of  the  sale,  are 
acts  which  the  mortgagee  may  execute,  and 
whose  authority  therefor  need  not  be  under 
seal  or  in  writing.    Jb. 

Upon  breach  of  condition  in  a  mortgage 
containing  a  power  to  sell,  the  right  to  sell 
attaches  at  once.    lb. 

A  foreclosure  of  a  mortgage  containing  a 
power  to  sell  is  made  complete  by  sale.    fi>. 

A  power  to  sell  is  a  power  coupled  with 
an  interest,  and  cannot  be  revoked.     lb. 

In  some  cases,  the  court  will  relieve  against 
forfeiture  of  estate,  in  a  suit  at  law  to  enforce 
forfeiture  after  breach,  by  ordering  a  stay  of 
proceedings  upon  full  performance.  The  con* 
ditional  judgment  in  an  action  to  foreclose  a 
mortgage  is  of  this  nature,  though  it  is  now 
secured  to  the  party  bv  statute.  But  when 
the  parties  have  provided  another  mode,  by 
which  a  foreclosure  may  be  effected  without 
the  necessity  of  such  a  suit>  no  such  relief 
can  be  given.    lb. 

115.  Notice  of  sale.  —Notice  of  a  mort- 
gagee's sale  under  a  power  in  the  mortgage 
is  fatally  defective  when  it  is  not  signed  by 
any  one,  gives  neither  the  name  of  the  mort- 
gagor nor  that  of  the  mortgagee,  does  not 
give  correctly  the  number  of  the  page  in 
the  volume  of  the  reoords  in  which  the  mort- 
gage is  recorded,  and  does  not  name  the  auc- 
tioneer who  is  employed  to  conduct  the  sale; 
and  notwithstanding  a  sale  under  such  a 
notice,  a  court  of  equity  will  decree  that  the 
mortgage  has  not  been  foreclosed,  and  per- 
mit the  mortgagor  to  redeem.  Hoffman  v. 
Anthony,  75  D.  701. 

The  object  of  the  notice  is  to  secure  attend* 
ance  of  purchasers,  and  to  obtain  a  fair  price 
for  the  property  mortgaged,  and  it  is  the  duty 
of  the  mortgagee  to  see  that  such  notice  is 
given  as  will  reasonably  accomplish  the  end 
designed.    lb. 

Omission  in  the  notice  to  name  time  and 
place  of  the  sale  is  fatal,  and  renders  such 
notice  invalid.  Fitzpatrkk  v.  Fiispatrkk,  76 
D.681. 

A  description  of  land  in  the  notice,  by  a 
referenoe  to  a  plat  or  deed  on  record,  is  suf- 
ficient; nor  is  it  necessary  that  such  notice 
be  signed  by  the  mortgagee,  when  the  power 
authorised  and  required  it  to  be  given  by  the 
assignee,  who  might  sell  under  it.     76. 

The  notice  need  not  name  those  who  have 
acquired  an  interest  in  the  estate  from  the 
mortgagor  since  the  mortgagee's  title  ao» 
orued.    Dyer  v.  Shurtieff,  17  R.  77. 

In  the  absence  of  agreement  to  the  con- 
trary, one  interested  in  land  sold  under  s 
mortgage,  with  a  power  of  sale,  is  entitled 
to  only  the  nsnal  published  notice.     lb. 

116.  Publication  of  notice.  —  Notice 
"i  place  of  sale  is  sufficient,  under  a  mcrt» 
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108.  Vacating  or  setting  aside  the 
sale. — Where  a  stranger  purchase*  at  mort- 
gage sale,  it  will  not  be  set  aside  for  mere  in- 
adequacy of  price,  however  gross,  unless 
there  be  tome  unfairness  at  the  sale,  or  the 
parties  interested  are  surprised,  without  fault 
or  negligence  on  their  part;  and  in  no  oase 
of  this  kind  will  it  be  set  aside  after  confir- 
mation, unless  fraud  can  be  imputed  to  the 
purchaser,  which  was  unknown  to  those 
interested  when  the  confirmation  was  made. 
LitteU  v.  Zuntz,  36  D.  415. 

Biddings  will  be  opened  once,  where  mort- 
gagee is  purchaser,  and  the  debt  is  not  dis- 
charged by  the  sale,  if  a  reasonable  advance 
is  onered,  together  with  oosts  and  expenses, 
which  should  be  deposited  in  court.  In  such 
ease  an  advance  of  at  least  ten  per  cent,  and 
in  no  oase  of  less  than  two  hundred  dollars, 
will  be  required.    lb. 

Prevalence  of  yellow  fever  at  time  and 
place  of  sale,  owinr  to  which  a  large  part  of 
the  population  had  removed,  and  business 
had  been  generally  suspended,  furnishes  a 
food  ground  for  setting  aside  the  sale,  and 
lor  excusing  the  non-attendance  of  the  mort- 
gagee.   /&. 

A  sale  can  only  be  set  aside  upon  payment, 
to  the  purchaser,  of  the  purchase-money,  of 
all  sums  laid  out  bv  him  in  improvements, 
and  of  a  liberal  allowance  for  all  trouble, 
costs,  end  expenses  incurred  by  him.    lb. 

The  purchaser  cannot  be  charged  with 
rent,  where  the  sale  is  set  aside,  unless  he 
has  actually  received  it    lb. 

Fraud  by  a  husband  in  obtaining  his  wife 
to  mortgage  her  estate  is  not  a  sufficient 
showing  to  set  aside  a  decree  of  foreclosure. 
The  participation  of  her  trustee  in  the  fraud 
■must  also  be  shown.  James  v.  Fishy  47  D.  111. 

A  purchaser  at  sale  in  foreclosure  may 
petition  to  be  released  from  his  purchase,  or 
that  the  sale  be  set  aside,  where  it  has  been 
subsequently  discovered  that  the  court  ren- 
dering the  decree  had  not  acquired  jurisdic- 
tion of  the  subject-matter,  or  of  the  persons 
having  interests  in  the  property,  or  for 
other  reasons  that  the  estate  decreed  to  be 
sold  will  not  pass.  Boggs  v.  Fowler,  76  D. 
Ml. 

A  purchaser  at  foreclosure  sale,  seeking 
relief  on  ground  of  invalidity  of  decree  of 
foreclosure  and  sale,  can  only  obtain  it  by 
proceedings  in  the  foreclosure  suit  He  may 
apply  for  such  relief  as  the  facta  of  the  oase 
may  justify,  end  upon  his  application  the 
court  may  direct  the  sale  to  be  set  aside,  the 
satisfaction  to  be  canceled,  and  authorize  a 
supplemental  bill,  bringing  in  the  grantee  of 
the  mortgagor  or  other  parties;  or  it  may 
make  such  other  and  different  order  in  the 
matter  as  will  protect  the  rights  of  all  par- 
ties, and  be  just  and  equitable,    lb. 

A  sale  on  foreclosure  to  plaintiff  in  the 
Judgment  should  not  be  set  aside  on  subse- 
quent  reversal  of  judgment,  unless  it   is 


shown  that  there  was  some  unfairness  in  the 
sale,  or  that  the  property  would  bring  a 
largor  amount  on  resale,  when  the  sale  is 
allowed  to  take  place,  without  any  steps 
taken  to  stay  proceedings,  and  the  reversal 
does  not  defeat  the  entire  claim,  but  only  re- 
duces its  amount;  although  the  sale  might 
be  set  aside,  if  the  reversal  shows  that  the 
plaintiff  had  no  claim  under  the  mortgage, 
and  consequently  no  right  to  have  the  prop- 
erty sold  at  alL    Jesup  v.  City  Bank,  82  D. 

109.  Judgment  for  deficiency,  and 
ho  w  enforced.  ~-  A  balance  due  after  fore- 
closure of  a  mortgage  in  equity  may  be  re- 
covered at  law  by  a  suit  on  the  bond  Globs 
Ins.  Co.  v.  Lansing,  15  D.  474 

When  a  demand,  purely  legal,  is  secured 
by  a  mortgage,  equity  will  not  enforce  it 
further  than  to  subject  the  mortgaged  estate 
to  its  satisfaction;  but  in  cases  where  equity 
has  jurisdiction  to  rescind  or  enforce  a  con- 
tract for  land,  and  a  sale  is  ordered,  a  de- 
cree si  personam  will  be  entered  for  any 
balance  tnat  remains.  January  v.  Janmarm, 
18  D.  211. 

The  mortgagee  may  have,  in  a  foreclosure 
suit,  a  decree  for  deficiency  against  the  gran- 
tee of  mortgagor,  who  has  covenanted  m  his 
deed  from  the  mortgagor  to  pay  off  the 
mortgage.    Klapworth  v.  Dressier,  78  D.  60, 

Where  mortgaged  premises  are  all  cold  te 
satisfy  the  first  installment  dne  upon  the 
mortgage,  the  court  cannot  enter  up  a  per- 
sonal judgment  against  the  mortgagor,  for  a 
subsequent  installment  when  it  * 
Bliss  v.  Weil,  80  D.  768. 

110.  Beview  try  appeal — . 
setting  stride  a  sale  on  foreclosure  is  appeal- 
able in  Wisconsin.  Jesup  v.  City  BwU,  81 
D.  708. 

Appeal  lies  from  a  decree  passed  undst 
the  Maryland  act  of  1833,  chapter  181,  and 
its  supplements,  concerning  the  nummary 
foreclosure  and  sale  of  mortgages,  and  cm 
such  appeal  the  appellate  court  will 
the  proceedings  as  presented  by  the 
examine  the  terms  and  conditions  of 
mortgage,  and  determine  whether  the 
is  in  conformity  therewith. 
Homestead  Ass'n,  69  D.  145. 

111.  Second  suit  to  farecU 
action  was  brought  to  recover  interest  due 
and  unpaid  upon  a  contract  in  the  nature  of 
a  mortgage,  in  which  a  judgment  and 
of  foreclosure  was  rendered,  and  the 
erty  sold.  Held,  that  a  second 
foreclose  and  sell  the  property  f< 
balance  due  on  the  contract,  could  not  be 
maintained.  Poweshiek  County  v. 
14  R.  521. 

Foreclosure  for  an  installment  duo 
the  principal  amount,  and  a  sale  of  the  _ 
erty  thereunder,  exhausts  the  remedy  of  ths 
creditor  in  this  respect,  and  _ 
and  absolute  title  to  the  purchaser.     Isk 
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in  Mortgage, 

118.  Validity  of  mortgage*  with 
power  of  sale.  —  A  mortgage  with  a  power 
in  the  mortgagee  to  sell  on  certain  condi- 
tion* is  valid,  and  a  sale  under  it  will  be 
held  good  if  the  conditions  are  conformed 
with.     Canon  ▼.  Blahey,  35  D.  440. 

A  grantee  or  mortgagee  in  a  trust  deed  or 
mortgage  containing  power  of  sale  need  not 
Join  m  the  execution  or  acknowledgment 
of  the  instrument,  nor  signify  his  willing- 
ness to  make  the  sale  by  any  formal  writing 
indorsed  on  the  instrument.  Leffltr  v. 
Armstrong,  68  D.  672. 

Power  of  sale  without  aid  of  court  may 
be  conferred  upon  mortgagee  or  grantee  in 
trust  deed.    /&. 

118. and  how  construed.*  — A 

power  of  sale  in  a  mortgage  gives  simply  an 
express  permission  to  sell  in  foreclosure  pro- 
ceedings, which  permission  would  have  been 
Implied,  where  it  authorises  the  mortgagee 
to  sell  "at  public  auction,  according  to  the 
act  in  such  cases  made  and  provided* M  and 
the  act  directs  that  the  proceedings  to  sub- 
ject mortgaged  premises  to  sale  shall  be 
conducted  according  to  the  known  usages  of 
courts  of  equity.  Child*  v.  Child*,  75  D. 
612. 

114L  Who  may  exercise  the  power, 
s*nd  how.  —  A  power  of  sale  contained  in  a 
mortgage  of  land  in  one  state,  when  the 
mortgagee  resides  and  dies  in  another  state, 
may  do  executed  by  an  administrator  ap- 
pointed in  that  state.  The  exercise  of  the 
power  is  matter  of  contract,  and  not  of  ju- 
risdiction.   Dooiittle  v.  Lewie,  11  D.  389. 

The  mortgagor's  death  does  not  suspend  or 
extinguish  a  power  of  sale  contained  in  the 
mortgage.    Beatie  v.  Butler,  64  D.  234. 

A  power  of  sale  in  a  mortgage  which  au- 
thorizes the  mortgagee  "  to  make,  execute, 
and  deliver  to  the  purchaser  all  necessary 
conveyances,  for  the  purpose  of  vesting  in 
him  the  premises  sold  in  fee-simple  abso- 
lute," may  be  executed  by  the  deed  of  the 
mortgagee,  reciting  the  power,  and  signed 
and  sealed  with  his  own  name  and  seal;  and 
if  the  mortgagee  is  a  married  woman,  it  is 
not  necessary  for  her  husband  to  join  in  the 
conveyance,  or  consent  thereto  in  writing: 
Bee  Mass.  Gen.  Stats.  1860,  c  108,  sec  3. 
CraneUm  v.  Crane,  93  D.  106. 

A  power  of  sale  which  provides  that  on 
breach  of  the  condition  "  it  shall  be  lawful 
for  the  mortgagee  to  enter  into  and  upon  the 
premises,  and  sell  and  dispose  of  the  same, 
and  all  benefit  and  equity  of  redemption  of  the 
mortgagor  therein,  at  public  auction,  such  sale 
to  be  upon  the  premises  granted,  first  giving 
notice  of  the  time  and  place  of  sale,"  may  be 
lawfully  executed  without   the  mortgagee 

•  Effect  of  power  of  sale  in  a  mortgage,  sse 
note,  14  D.  47S-47&. 
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entering  upon  the  premises  at  any  other  time 
or  in  an  v  other  manner  than  at  the  time  of  the 
sale  and  for  the  purposes  thereof;  and  the 
entry  upon  the  premises,  the  giving  of 
the  notice,  and  the  conduct  of  the  sale,  are 
acts  which  the  mortgagee  may  execute,  and 
whose  authority  therefor  need  not  be  under 
seal  or  in  writing,    lb. 

Upon  breach  of  condition  in  a  mortgage 
containing  a  power  to  sell,  the  right  to  sell 
attaches  at  once.    lb. 

A  foreclosure  of  a  mortgage  containing  a 
power  to  sell  is  made  complete  by  sale.     lb. 

A  power  to  sell  is  a  power  coupled  with 
an  interest,  and  cannot  be  revoked,     lb. 

In  some  cases,  the  court  will  relieve  against 
forfeiture  of  estate,  in  a  suit  at  law  to  enforce 
forfeiture  after  breach,  by  ordering  a  stay  of 
proceedings  upon  full  performance.  The  con* 
ditional  judgment  in  an  action  to  foreclose  a 
mortgage  is  of  this  nature,  though  it  is  now 
secured  to  the  party  bv  statute.  But  whea 
the  parties  have  provided  another  mode,  by 
which  a  foreclosure  may  be  effected  without 
the  necessity  of  such  a  suit,  no  such  relief 
can  be  given.    lb. 

115.  Notice  of  aale.  —  Notice  of  a  mors- 
£agee's  sale  under  a  power  in  the  mortgage 
is  fatally  defective  when  it  is  not  signed  by 
any  one,  gives  neither  the  name  of  the  mort- 
gagor nor  that  of  the  mortgagee,  does  .not 
give  correctly  the  number  of  the  page  in 
the  volume  of  the  records  in  which  the  mort- 
gage is  recorded,  and  does  not  name  the  auc- 
tioneer who  is  employed  to  conduct  the  sale; 
and  notwithstanding  a  sale  under  such  a 
notice,  a  court  of  equity  will  decree  that  the 
mortgage  has  not  been  foreclosed,  and  per- 
mit we  mortgagor  to  redeem.  Hoffman  v. 
Anthony,  75  D.  701. 

The  object  of  the  notice  is  to  secure  attend- 
ance of  purchasers,  and  to  obtain  a  fair  price 
for  the  property  mortgaged,  and  it  is  the  duty 
of  the  mortgagee  to  see  that  such  notice  is 
given  as  will  reasonably  accomplish  the  end 
designed.    lb. 

Omission  in  the  notice  to  name  time  and 
place  of  the  sale  is  fatal,  and  renders  such 
notice  invalid.  FUzpatrick  v.  FUepatHeh,  75 
D.  681. 

A  description  of  land  in  the  notice,  by  a 
reference  to  a  plat  or  deed  on  record,  is  suf- 
ficient; nor  is  it  necessary  that  such  notice 
be  signed  by  the  mortgagee,  when  the  power 
authorised  and  required  it  to  be  given  by  the 
assignee,  who  might  sell  under  it.    lb. 

The  notice  need  not  name  those  who  have 
acquired  an  interest  in  the  estate  from  the 
mortgagor  since  the  mortgagee's  title  ao* 
orued.    Dyer  v.  Shurtteff,  17  R.  77. 

In  the  absence  of  agreement  to  the  con- 
trary, one  interested  in  land  sold  under  a 
mortgage,  with  a  power  of  sale,  is  entitled 
to  only  the  usual  published  notice.     lb. 

116.  Publication  of  notice.  —  Notice 
"i  place  of  sale  is  sufficient,  under  a  mews* 
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gage  requiring  the  place  of  sale  to  be  de- 
scribed, where  the  property  was  advertised 
to  be  sold  "at  the  town  of  St.  Joseph,"  the 
town  being  small,  the  sale  being  on  the  prem- 
ises, in  the  business  portion,  and  no  sacrifice 
of  the  property  having  occurred.  Beatie  v. 
Butler,  64  D.  234. 

Notice  of  sale  of  property  under  a  trust 
deed  or  mortgage  with  power  of  sale,  after 
"first  giving  notice  of  the  time,  place,  etc., 
of  the  sale  by  advertisement  in  some  news- 
paper printed  in  Burlington,"  is  sufficient  if 
only  a  weekly  paper  is  issued  in  Burlington, 
and  the  notice  is  published  in  such  paper 
once  a  week  for  five  successive  weeks,  and 
thirty  days  elapse  between  the  first  publica- 
tion and  the  day  of  sale,  notwithstanding 
that  less  than  thirty  days  intervene  between 
the  first  and  last  publications,  Leffier  v. 
Arm$irongt  68  D.  672. 

If  the  advertisement  or  notice  of  sale  under 
power  of  sale  contained  in  a  mortgage  de- 
scribes a  different  and  other  or  larger  in- 
debtedness than  that  described  in  or  secured 
by  the  mortgage,  the  sale  is  not  rendered 
invalid,  if  it  u  not  shown  that  the  property 
was  injuriously  affected  or  bidders  deterred 
from  attending  the  sale,  or  that  the  notice 
was  published  lor  a  fraudulent  purpose;  or  if 
so,  that  defendants  participated  in  it,  or  had 
any  knowledge  of  it.  Hamilton  v.  Lubukee, 
99  D.  562. 

1 17.  Validity  and  effect  of  the  sale. 
—  A  party  foreclosing  under  a  power  of  tale 
In  the  mortgage  must  see  that  he  in  all  ma- 
terial matters  keeps  within  the  powers  given 
to  him;  for  there  are  no  legal  presumptions 
or  intendments  raised  by  the  law  to  support 
his  proceedings,  as  there  might  be  if  the  sale 
was  made  pursuant  to  a  decree  and  order  of 
a  court  of  chancery.  Nile*  v.  Ransford,  61 
D.  96. 

A  sale  irregularly  made  under  power  in 
mortgage  must  stand,  if  the  mortgagor  does 
not  ask  to  have  it  set  aside.  Benham  v. 
Rowe,  66  D.  342. 

A  sale  of  land  under  trust  deed  will  not 
be  set  aside  in  equity  because  the  property 
was  not  sold  in  separate  parcels,  except 
upon  the  ground  of  fraud,  or  that  some  one 
may  have  been  prejudiced  by  the  sale  en 
masse.    Gillespie  v.  Smith,  81  f>.  828. 

Trustee  under  trust  deed  may  employ  an 
agent  to  perform  mechanical  parts  of  sale, 
or  to  act  as  auctioneer,  or  to  advertise  and 
sell  the  trust  lands.  This  is  not  a  delega- 
tion of  the  trust.     lb. 

Sales  under  power  in  mortgage  are  held 
subject  to  strictest  scrutiny,  and  will  be  set 
aside  for  any  appearance  of  unfairness. 
Hard  v.  Case,  83  D.  249. 

Proceedings  for  foreclosing  mortgages  un- 
der article  64  of  Maryland  code  are  not  spe- 
cial and  extraordinary  proceedings  of  which 
the  circuit  court  has  no  jurisdiction  inde- 
pendent of  the  statute,  but  are  within  the 


general  common-law  and  chancery  powen 
of  that  court.  The  statute  gives  no  new 
jurisdiction,  but  only  prescribes  a  summary 
mode  for  the  exercise  of  jurisdiction  over 
the  subject-matter  of  which  the  court  had 
full  and  ample  cognizance,  independent  of 
the  provisions  of  the  statute.  Instead  of  a 
regular  proceeding  for  foreclosure,  the  agree- 
ment of  parties,  as  expressed  in  the  power 
contained  in  the  deed  of  mortgage,  is  sub- 
stituted for  a  decree  of  sale,  and  upon  re- 
port to  and  final  ratification  by  the  court, 
the  sale  has  all  the  judicial  sanction  that  it 
could  have  on  more  formal  proceedings. 
Cockty  v.  Cole,  92  D.  683. 

A  mortgagor  on  obtaining  knowledge  of  a 
sale  under  power  contained  in  the  mortgage 
must  immediately  take  steps  to  set  it  aside 
for  irregularities  attending  it,  or  a  ratifica- 
tion by  him  will  be  implied.  Pour  yean 
after  he  has  knowledge  of  the  sale  and  pro- 
ceedings, and  has  remained  inactive,  thereby 
acquiescing  and  encouraging  purchasers,  u 
too  late  to  redeem,  and  he  is  barred  of  his 
right     Hamilton  v.  Lubukee,  99  D.  562. 

Where  mortgaged  premises  were  sold  at 
auction,  pursuant  to  a  statute,  by  the  exec- 
utors of  the  mortgagee,  under  a  power  is 
the  mortgage,  and  the  only  deed  produced 
was  one  dated  nineteen  years  afterwards,— 
held,  that  it  would  be  presumed  that  the 
sale  was  regular,  that  a  deed  was  made  at 
the  time,  and  lost,  and  that  the  deed  pro* 
duced  was  executed  merely  for  greater  cap- 
tion.    Dev?are*t  v.  Wynhyip,  8  D.  467. 

118.  Bights  of  purchasers.  —  A  pur- 
chaser at  a  sale  under  power  contained  is 
mortgage  is  chargeable  with  notice  of  defects 
and  irregularities  attending  the  sale,  and 
cannot  evade  their  effect.  Hamilton  v.  Lm- 
buhee,  99  D.  562. 

Remote  and  innocent  purchasers  for  valu- 
able consideration  from  purchaser  at  sale 
under  power  contained  in  mortgage  are  no! 
chargeable  with  notice  of  irregularities  a 
equities  attending  the  sale.  These  are  mat 
tens  in  pais,  which  must  be  brought  home 
to  their  knowledge  on  a  proper  case  made, 
and  sustained  by  proof,    lb. 

As  to  remote  and  innocent  purchaser! 
from  such  purchaser,  the  record  of  the  mort- 
gage is  notice  to  them  only  of  the  facts 
stated  therein.  It  is  not  notice  of  any  ir- 
regularities attending  the  sale.     lb. 

An  innocent  purchaser  at  sale  undet 
power  in  mortgage  is  unaffected  by  unre- 
corded agreement,  executed  at  the  same 
time  with  the  mortgage,  by  which  paymest 
of  the  mortgage  dent  was  to  be  extended  os 
payment  ox  the  interest,  and  the  sale  conse- 
quently postponed.  Beatie  v.  Butler,  64  D. 
234. 

119.  Purchase  by  mortgagee  at  his 
own  sale.  —  A  sale  under  a  power  in  the 
mortgage  is  a  species  of  foreclosure,  and  the 
mortgagee  may  himself  make  a  bona /<J?  par* 
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ohase  of  the  property.    Bergen  y.  Bennett, 
2D.  281. 

A  trustee  or  mortgagee  with  power  to  sell 
h  not  allowed  to  purchase,  either  directly 
or  indirectly,  for  his  own  benefit,  at  the 
sale.  He  oannot  be  both  vendor  and  pur- 
chaser. And  it  matters  not  that  the  sale 
was  bona  fide  and  for  a  fair  price  A  court 
of  equity,  at  the  instance  of  the  cestui  que 
trust,  if  he  applies  within  a  reasonable  time, 
will  set  aside  the  sale,  as  of  course.  Imboden 
v.  Hunter,  79  D.  116.  Such  sale  is  not  void; 
it  is  valid  for  all  purposes  except  that  the 
mortgagor  may  redeem.  Alien  v.  Ransom, 
100  D.  282. 

A  mortgagee  with  power  to  sell,  if  he  can- 
not gain  the  consent  of  his  mortgagor  to  be 
allowed  to  bid  at  the  sale,  may  apply  to 
chancery,  and  if  it  is  made  to  appear  that 
his  interests  may  be  sacrificed  unless  he  is 
permitted  to  bid,  the  court  will  divest  him 
of  the  character  of  trustee,  that  he  may  be 
enabled  to  do  so,  and  will  substitute  some 
other  person  to  execute  the  trust.  Imboden 
v.  Hunter,  79  D.  116. 

Where  a  mortgagee  sells  under  a  power 
contained  in  the  mortgage,  and  becomes  him- 
self purchaser,  indirectly,  by  having  the 
mortgaged  premises  bid  m  for  himself  such 
sale  is  voidable  only,  but  not  void;  the  legal 
title  passes  thereby.  BlocMey  v.  Fowler,  82 
D.  747. 

A  solicitor  or  agent  for  a  mortgagee  sell- 
ing under  a  simple  power  of  sale  in  the  com- 
mon form  oannot  oe  the  purchaser  of  the 
property  either  for  himself  or  for  another. 
Dyer  y.  ShurOeff,  17  R.  77. 

A  mortgagee  sold  the  mortgaged  premises 
under  a  power  of  sale  in  the  mortgage, 
which  empowered  him,  upon  breach  of  con- 
dition, to  sell  the  premises  and  convey  the 
same,  in  his  own  name  or  as  the  attorney 
of  the  mortgagor,  by  proper  deeds  to  the 
purchaser  absolutely  and  in  fee-simple,  and 
provided  that  the  mortgagee,  or  any  person 
in  hie  behalf,  might  purchase  at  the  sale. 
The  deed  was  made  by  the  mortgagee,  both 
in  his  own  name  and  as  attorney  of  the 
mortgagor,  directly  to  himself.  Held,  that 
the  power  was  properly  executed,  that  the 
deed  conveyed  a  valid  title  to  the  mort- 
gagee, and  that  the  fact  of  the  mortgagor's 
bankruptcy  prior  to  the  sale  did  not  affect 
the  authority  of  the  mortgagee  to  execute 
the  deed  in  his  name  and  as  his  attorney. 
HaU  v.  Bliss,  19  R.  476. 

VIL  Rbdkmftioh. 

ISO.  Bight  to  redeem,  generally.  — 
The  right  to  redeem  cannot  be  barred  by 
any  agreement  at  the  time  of  the  contract, 
that  the  purchaser  shonld,  in  default  of  the 
debtor,  become  the  absolute  owner,  if  the 
subject  was  once  redeemable.  Oillis  v.  Mar- 
tin, 25  D.  729. 

An  equity  of  redemption  oannot  be  fore- 


closed by  any  form  of  words  used  fat  an  in- 
strument, when  the  real  intention  of  the 
parties  was  to  secure  the  payment  of  a  debt, 
and  not  to  extinguish  it.  Baxter  v.  WiUey, 
SI  D.  623. 

Where  the  equity  of  redemption  is  soM 
under  a  levy  of  execution,  the  mortgagor's 
right  to  redeem  is  thereby  lost.  Punderson 
v.  Brown,  2  D.  63. 

A  mortgagee  cannot  extinguish  the  mort- 
gagor's equity  of  redemption  by  a  sale  un- 
der execution  at  law,  upon  a  judgment 
obtained  upon  the  mortgage  debt,  although 
the  possession  has  been  recovered  by  action 
at  law;  but  the  mortgagor  may  file  his  bill 
to  redeem.    Powell  v.  WiUiams,  48  D.  106. 

Mortgagor's  right  to  redeem  is  not  preju- 
diced by  any  conveyance  of  the  whole  or  of 
parts  of  the  mortgaged  premises,  made  by 
the  mortgagee.     Wilson  v.  Troup,  14  D.  468. 

The  mortgagor's  equity  of  redemption  is 
not  barred  by  purchase  of  the  mortgaged 

8 remises  made  by  the  holder  of  the  mortgage 
ebt.     Moore  v.  Anders,  60  D.  651. 

An  equity  of  redemption  acquired  from 
mortgagor  by  intermediate  purchasers  or  en- 
cumbrancers under  vendee  is  not  barred  by 
a  purchase  of  mortgaged  premises  made  by 
assignee  of  note  given  for  purchase-money, 
and  who  is  plaintiff  in  execution  under  judg- 
ment at  law  against  vendee.  A  stranger's 
purchase  would  have  the  same  legal  effect. 
lb. 

Equity  of  redemption  is  a  real  and  bene- 
ficial estate  in  land,  which  may  be  sold  and 
conveyed  by  the  mortgagor  in  any  of  the  or- 
dinary modes  of  assurance,  subject  only  to 
the  lien  of  the  mortgage.  McMillan  v.  6ick- 
ards,  70  D.  655. 

The  statutory  right  of  redemption  applies 
to  sales  under  decrees  in  mortgage  cases  the 
same  «  to  .ale.  uodar  ordinary  jodgmmta 
at  law.    lb. 

Equity  of  redemption  is  enforced  in  ease 
of  a  mortgage  to  give  effect  to  the  intent  of 
the  parties  against  the  legal  consequences  of 
the  form  of  their  undertaking,  it  being  in 
form  a  conveyance,  while  in  truth  it  is  only  a 
contract  of  security.  The  case  is  different 
with  a  trust  deed.  In  the  performance  of 
the  trust,  the  contract  of  the  parties,  in  fact 
and  in  intention,  is  carried  out  Koch  v. 
Briggs,  73  D.  651. 

Foreclosure  and  sale  of  mortgaged  prem- 
ises do  not  affect  the  right  of  redemption  of 
the  grantee  of  the  mortgagor,  who  was  not 
made  a  party  to  the  proceedings.  Child*  v. 
ChUds,  76  D.  512. 

Redemption  after  breach  of  a  condition  in  a 
mortgage  is  an  equitable  right.  No  remedy 
is  given  at  law;  and  it  must  be  enforced  as 
authorized  by  statute,  by  a  suit  in  equity. 
Cranston  v.  Crane,  93  D.  106. 

A  mortgagee  of  real  estate,  in  possession 
after  default,  may  cause  the  equity  of  redemp- 
tion to  be  sold  on  execution,  and  become  the 
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purchaser  of  the  same,  and  after  obtaining 
the  sheriffs  deed,  set  op  his  title  thus 
acquired  against  the  claim  of  the  mortgagor 
to  redeem  from  the  mortgage.  Trimm  v. 
Marsh,  13  R.  623. 

Nature  of  mortgagor's  equity  of  redemp- 
tion and  of  the  mortgagees  right  to  a  fore- 
closure stated.  Ooodenow  v.  Ewer,  76  D. 
640. 

12 1.  Who  is  entitled  to  redeem,  gen- 
erally'. —  A  restriction  of  the  right  of  re* 
demption  to  the  mortgagor  personally  is 
inconsistent  with  the  nature  of  a  mortgage, 
and  void.    Johnston  v.  Gray,  16  D.  577. 

Mortgagor  has  a  right  to  redeem  where 
mortgagee  becomes  purchaser  under  a  sale 
by  virtue  of  a  power  contained  in  the  mort- 
gage.    Benham  v.  Rowe,  66  D.  342. 

Grantee  of  equity  of  redemption  has  a  right 
to  redeem,  notwithstanding  a  foreclosure 
and  sale,  when  he  was  not  made  a  party  to 
the  foreclosure  proceedings;  and  it  matters 
nothing  to  the  mortgagee,  or  those  claiming 
under  the  mortgage,  whether  the  conveyance 
of  the  equity  of  redemption  was  voluntary 
or  even  fraudulent  as  to  creditors.  Bradley 
v.  Snyder,  68  D.  664.  But  he  cannot  sustain 
an  ejectment.    Frische  v.  Kramer,  47  D.  868. 

Parties  acquiring  interests  subsequent  to 
plaintiff  in  foreclosure  suit,  and  before  its 
commencement,  who  are  not  made  parties, 
possess  both  an  equitable  and  the  statutory 
right  to  redeem.  Whitney  v.  Higgbts,  70  D. 
748. 

One  must  show  good  title  in  himself,  and 
a  legal  right  to  redeem,  before  he,  though 
holdinjg  the  title  of  a  mortgagor,  can  effect 
the  discharge  of  the  mortgage  or  remove 
prior  encumbrances.  Eastman  v.  BatchckUr, 
72  D.  205. 

Equity  of  redemption  descends  to  heirs  of 
deeeased  mortgagor,  and  is  not  barred  by  a 
sale  of  the  land,  under  a  decree  of  foreclos- 
ure, in  an  action  in  which  the  administrator 
of  such  deceased  mortgagor  is  the  defendant, 
and  the  heirs  are  not  joined.  8tarh  v. 
Brown,  78  D.  762. 

Redemption  of  mortgaged  premises  effected 
by  a  subagent,  under  color  of  authority,  and 
whose  acts  are  ratified  by  the  principal,  is 
good,  and  binding  upon  the  persons  who  pur- 
chased the  same  at  foreclosure  sale.  Teucher 
v.  BUM,  92  D.  440. 

199.  Sight  of  junior  encumbrancer 
to  redeem.  — Second  mortgagees,  having 
acquired  by  foreclosure  the  right  to  redeem 
mortgaged  premises,  have  such  right  after 
the  time  allowed  for  redemption  has  expired, 
notwithstanding  a  decree  of  foreclosure,  ob- 
tained without  service  of  process  or  legal 
notice  to  them,  by  the  defendants,  who  by 
purchase  represent  the  interest  of  the  first 
mortgagee.  Bridgeport  Savings  Bank  v. 
Eldredge,  73  D.  688. 

A  junior  mortgagee  has  a  right  to  redeem 
under  the  statute,  when  not  made  party  to 
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suit  to  foreclose  prior  mortgage,  aad  as  ski 
retains  his  equitable  right  to  redeem,  uuf. 
fected  by  the  foreclosure.  If  made  a  party 
to  the  foreclosure  suit,  his  equitable  right  to 
redeem  is  barred,  but  he  is  still  a  reaemp. 
tioner  under  the  statute.  Frinh  v.  Murphf, 
81  D.  149. 

Although  a  decree  in  foreclosure  ascer- 
tains amount  of  a  junior  encumbrancer1!  lien, 
and  directs  its  payment  out  of  any  snrplu 
remaining  after  satisfaction  of  the  prior  den, 
his  statutory  right  to  redeem  still  exists  as 
to  any  portion  of  his  demand  not  satisfied  by 
the  application  of  such  surplus.    lb. 

Phrase  "on  which  the  property  was  sold," 
in  California  practice  act,  section  230,  hsi 
reference  to  the  lien  which  the  action  vai 
brought  to  enforce,  and  does  not  apply  to  ths 
liens  of  subsequent  encumbrancers  who  art 
made  parties.    To. 

A  purchaser  under  proceedings  to  foreclose 
a  senior  mortgage,  to  which  a  junior  mort- 
gagee was  not  made  a  party,  cannot,  by  pur- 
chasing the  mortgaged  premises  for  taxes, 
thereby  acquire  rights  which  would  bar  ths 
junior  mortgagee  from  redeeming  upon  tat 
payment  of  the  proper  amount  due.  Amos 
v.  Anson,  89  D.  514. 

198.  Bight  of  creditor  to  redeem.  - 
A  judgment  upon  full  consideration  entitles 
the  judgment  creditor  to  the  privileges  of  s 
redemptioner,  though  entered  solely  for  ths 
purpose  of  giving  him  the  right  to  redeem 
Snyder  v.  Warren,  14  D.  619. 

A  fraudulent  mortgage  creates  no  equity 
of  redemption,  in  respect  to  a  creditor  of 
the  mortgagor,  who,  by  extending  his  exeee- 
tion  in  the  usual  form  upon  the  land  mort- 
gaged, elects  to  treat  it  as  a  nullity;  and  tin 
sale  of  the  equity  of  redemption  of  sacs 
mortgage  does  not  convey  anything,  even  ts 
an  innocent  purchaser  without  notice  of  las 
fraud.     Bulbrd  v.  Hinkky,  20  D.  304, 

Party  purchasing  as  redeeming  creditor  ■ 
deemed  to  have  nad  notice  of  the  rec- 
ords and  proceedings  of  the  court  that  ren- 
dered the  judgment  under  which  the  sals 
that  he  redeems  from  was  made,  and  if  sock 
records  on  examination  would  show  that 
such  judgment  was  void,  because  the  court 
had  not  jurisdiction  to  render  it,  it  is  hir  as- 

elect  not  to  have  made  the  examination,  aad 
e  will  be  held  as  much  responsible  for  tas 
consequences  as  if  he  had  made  the  examina- 
tion and  had  actual  notice.  Jokmson  v.  Baker, 
87  D.  293. 

A  mortgagor,  to  secure  a  debt  due  tec 
mortgagee,  mortgaged  to  him  two  pieces  of 
land  by  separate  deeds;  a  creditor  of  tt* 
mortgagor  levied  an  execution  on  the  latter'i 
right  in  one  of  the  pieces.  Held,  that  ths 
creditor  was  entitled  to  redeem  both,  by 
paying  the  whole  mortgage  debt;  but  could 
not  redeem  the  piece  set  off  to  him  on  execu- 
tion, by  paying  such  proportion  of  ths 
whole  debt  as  that  piece  bore  in  value  to  tbs 
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whole  mortgaged  premises.   Franklin  v.  Qor- 
ham,  2  D.  86. 

184.  Time  within  which  to  redeem. 
— Whenever  it  clearly  appears  to  be  the  in- 
tention of  the  parties  that  land  conveyed 
shall  be  subject  to  redemption,  such  convey- 
ance is  a  mere  security,  and  the  right  of 
redemption  cannot  be  limited  in  time,  or  to 
particular  persons.  TouU  v.  Richards,  23  D. 
122. 

Restriction  of  the  right  of  redemption  to 
one  year  in  such  a  case  is  void.     lb. 

The  time  for  redemption  is  computed  by 
allowing  the  full  number  of  calendar  months 
from  the  day  of  the  sale.  Snyder  v.  Warren, 
14  D.  519. 

Parties  to  foreclosure  suit  in  which  judg- 
ment is  rendered  under  which  sale  is  made 
are  restricted  to  the  statutory  period  of  six 
months  in  which  to  redeem.  Their  rights, 
after  decree,  depend  entirely  upon  the  stat- 
ute, and  they  nave  no  equity.  Such  is  also 
the  case  with  parties  acquiring  interests 
pending  suit  to  enforce  previously  existing 
claims;  they  take  in  subordination  to  any 
decree  which  may  be  rendered,  as  do  those 
whose  interests  are  acquired  after  judgment 
docketed  or  sale  made.  Whitney  v.  Biggins, 
70  D.  748. 

Evidence  is  admissible,  and  not  open  to 
the  objection  that  it  contradicts  the  record, 
in  case  of  a  bill  to  obtain  an  extension  of 
time  in  which  to  redeem  a  mortgage,  but  not 
taking  notice  of  a  previous  decree  of  fore- 
closure; where  defendants  set  up  snob  decree, 
and  aver  that  it  was  rendered  upon  legal  no- 
tice to  plaintiffs,  and  with  their  knowledge 
and  acquiescence,  plaintiffs  mav  offer  evi- 
dence to  negative  these  allegations,  and  to 
show  that  there  was  no  legal  notice,  nor 
actual  knowledge  of  the  suit.  Bridgeport 
Savings  Bank  w.Bldredge,  73  D.  688. 

Where  a  decree  of  foreclosure  is  interposed 
by  party  obtaining  it  as  an  objection  to  a  re- 
demption, which,  but  for  the  effect  of  the 
decree,  would  be  just  and  reasonable,  its  i* 
regularity,  as  well  as  any  other  circumstance 
which  ought  to  set  it  aside  or  modify  it,  will 
be  considered  en  the  question  whether  the 
time  for  redemption  shall  be  further  ex- 
tended. And  the  validity  of  the  decree,  in 
such  case,  is  gone  into,  not  as  a  technical 
question  of  evidence,  but  as  being  of  itself  a 
around  of  relief  to  the  party  seeking  to  re- 
deem.   76. 

(  After  a  lapse  of  sixteen  years  from  the 
time  of  sale,  under  a  power  of  sale,  known 
to  the  mortgagor  or  his  heir,  and  who  all 
this  time  remained  passive,  a  redemption 
will  not  be  allowed.  Bergen  v.  Bennett,  2  D. 
281. 

Except  where  a  mortgagor  is  under  a  dis- 
ability, as  provided  in  the  statute  of  limi- 
tations, twenty  years'  possession  by  the 
mortgagee,  without  any  account  or  acknowl- 
edgment of  the  mortgage,  bars  the  equity 
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of  redemption.  Demarest  v.  Wynhoop,  8  D. 
467. 

Actual  possession  for  twenty  years  by 
mortgagee,  or  adverse  possession  by  a  stran- 
ger to  the  mortgage,  without  account  or  ac- 
knowledgment of  any  subsisting  mortgage, 
bars  the  equity  of  redemption  of  the  mort- 
gagor by  operation  of  the  statute  of  limita- 
tions.    McNair  v.  Lot,  84  D.  78. 

The  mortgagor  had  taken  means  to  obtain 
the  money  For  redeeming  the  premises  from 
foreclosure,  which  rendered  it  reasonably 
certain  that  he  would  succeed;  but  by  rea- 
son of  the  failure  of  the  party  promising  the 
money  to  meet  him  at  the  appointed  time, 
he  was  delayed  until  after  banking  hours, 
and  was  thereby  prevented  from  sending  the 
money  to  the  clerk  of  the  court  in  season  for 
payment  within  the  time  limited  by  the  de- 
cree. Held,  an  accident,  and  that  the  mort- 
gagor was  entitled  to  redeem.  Kopper  v. 
Dyer,  59  R.  742. 

125.  Payment  necessary  to  effect  re- 
demption. —  A  mortgagor  going  into  equity 
to  redeem  will  be  required  to  pay  not  only 
the  mortgage  debt,  but  all  other  debts  due 
from  him  to  the  mortgagee.  Lee  v.  Stone, 
23  D.  689;  Chamberlain  v.  Thompson,  28  D. 
390. 

Where  the  mortgagee  seeks  to  foreclose, 
the  mortgagor  may  redeem  on  paying  the 
mortgage  debt  alone,  though  indebted  to  the 
mortgagee  on  other  accounts.  Let  v.  Stone, 
23  D.  589. 

A  subsequent  mortgagee  or  creditor  seek* 
ing  to  redeem  may  do  so  on  payment  of  the 
mortgage  debt  alone.     /ft. 

A  grantee  of  part  of  mortgaged  land  can* 
not  redeem  his  part  without  payment  of  the 
whole  mortgage  debt  Smith  v.  KeUey,  46 
D.  595;  Street  v.  Beat,  85  D.  504. 

Grantee  of  equity  of  redemption  must  pay 
balance  due  upon  mortgage  after  sale  under 
foreclosure,  as  well  as  the  purchase-money, 
in  order  to  redeem,  unless  the  mortgagor 
has  paid  such  balance.  Bradley  v.  Snyder, 
58  D.  564. 

To  redeem  estate  from  mortgage,  mort- 
gagor must  pay  such  additional  sums  as  the 
mortgagee  has  been  compelled  to  pay  to  pro* 
tect  the  estate  from  forfeiture  in  consequence 
of  the  laches  of  the  mortgagor.  Willuimsv. 
Hilton,  58  D.  729. 

When  second  mortgagee  applies  to  redeem 
prior  mortgage,  he  stands  in  the  same  situa- 
tion as  the  mortgagor,  and  is  entitled  to  the 
benefit  of  all  payments  made  by  him,  and  of 
all  rents  received  by  the  prior  mortgagee, 
and  is  not  bound  to  pay  any.  greater  sum 
than  the  mortgagor  would  have  had  to  pay 
if  the  application  had  been  made  by  him. 
Harrison  v.   Wyse,  63  D.  151. 

Whole  amount  due  upon  mortgage  must 
ue  paid  before  mortgaged  property  can  be 
redeemed  by  a  mortgagor  who  is  tenant  in 
common  with  the  mortgagee  of  tho  mors* 
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|»g*d  premisos,    MerriU  t.  Hosmer,  71  D. 

Mortgagor  it  entitled  to  redeem  without 
paying  rent,  bat  not  to  an  account  of  the 
rents  and  profits  daring  his  occupation, 
where  he,  after  entry  for  breach  of  condi- 
tion, occupies  the  mortgaged  premises  under 
an  agreement  to  pay  a  stipulated  rent,  which 
he  neglects  to  da     /&. 

Mortgagor's  grantee  on  redemption  must 
pay  amount  due  on  mortgage  debt,  although 
the  mortgagor  has  obtained  a  certificate  of 
discharge  in  bankruptcy.  The  certificate 
only  discharges  the  mortgagor  from  personal 
liability  upon  the  debt  Child*  t.  Child*,  75 
D.  512. 

An  offer  to  pay  any  balance  due  is  not  in- 
dispensable in  an  action  to  redeem  from  a 
mortgage.     Beach  v.  Cooke,  86  D.  260. 

If  F.,  8.,  and  W.  are  co-tenants  of  a 
junior  mortgage,  and  F.  owns  a  prior  mort- 
gage in  severalty,  if  8.  and  W.  bring  an 
action  to  redeem,  they  must  pay  the  whole 
of  the  prior  mortgages,  and  if  they  do  so, 
they  will  hold  the  whole  premises,  unless  F. 
chooses  to  reimburse  them  for  his  proportion 
o;  the  money  so  paid.  Saunders  v.  Frost,  16 
D.394. 

196.  Contribution  among  redemp- 
tioners.  — Purchasers  at  a  sheriff's  sale  of 
several  parcels  of  land  must  contribute  to 
the  redemption  of  a  prior  mortgage  of  the 
whole,  in  proportion  to  the  actual  relative 
values  at  the  time  of  sale,  in  preference  to 
the  prices  at  whioh  they  were  sold.  Cheese- 
brouyh  v.  Millard,  7  D.  494. 

The  wife  must  oontribute  ratably  to  a  re- 
demption of  a  mortgage  already  on  the 
premises.  Where  the  neir  redeems  and  pays 
off  a  mortgage,  and  she  files  a  bill  against 
him  for  dower,  she  should  contribute  by  pay- 
ing, during  her  life,  to  the  heir,  one  third  of 
the  interest  on  the  amount  paid  by  him,  to 
be  computed  from  the  time  of  such  payment, 
or  the  value  of  such  annuity,  to  be  com- 

Suted  by  a  master.    8toame  v.  Ferine,  9  D. 
18. 

In  discharging  a  mortgage,  the  heir  is  en- 
titled to  the  aid  of  the  personalty;  but  if 
be  dispose  of  the  mortgaged  estate,  without 
making  any  application  for  aid  in  redeeming 
it,  he  cannot  afterwards  come  upon  the  per- 
sonal estate  for  assistance.  Haven  v.  Foster, 
19  D.  353. 

When  one  of  several  owners  redeems  the 
mortgaged  premises  he  becomes  substituted, 
in  equity,  in  the  place  of  the  mortgagee,  and 
is  entitled  to  hold  the  land  as  if  the  mort- 
gage existed*  until  the  other  owners  pay 
him  their  shares  of  the  encumbrance;  he  is, 
in  effect,  the  assignee  of  the  mortgagee,  for 
the  purpose  of  enabling  him  to  obtain  the 
whole  title  to  the  land,  if  the  other  owners 
decline  to  oontribute  their  respective  shares 
towards  the  removal  of  the  encumbrance. 
Hubbard  v.  Atmtney  MM  Dam  Co.,  60  D.  41. 
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197.  Parties  to  suit  to  redeem. -TU 
right  to  contribution  from  a  subsequent 
grantee  of  a  portion  of  the  mortgaged  prem- 
ises cannot  be  settled  in  a  suit  in  equity  to 
redeem  from  the  mortgage,  unless  such 
grantee  is  made  a  party  to  the  bill  Qeom 
v.  Wood,  86  D.  741. 

Where  F.  was  first  mortgagee,  C  ww  sec- 
ond mortgagee,  and  C,  S.,  and  W.  were  third 
mortgagees,  and  C.  assigned  to  F.  the  second, 
and  all  his  interest  in  the  third  mortgage, 
-—held,  that  S.  and  W.  could  maintain  an  ac- 
tion to  redeem  without  joining  0.  as  a  party 
plaintiff;  and  that  they  could  have  dons  so 
even  if  C.  had  not  assigned;  for  as  to  the  sec- 
ond mortgage  his  interest  was  adverse  to 
theirs.  Also  held,  that  redemption  could 
be  made  from  F.,  by  tendering  him  the 
amount  of  the  first  and  second  mortgagee. 
Saunders  v.  Frost,  16  D.  394. 

198.  Requisite*  of  bill  to  redeem- 
Where  plaintiff  claiming  a  homestead  in- 
terest seeks  to  redeem,  and  alleges  in  bis  bill 
that  the  premises  were  a  part  of  his  home- 
stead farm,  though  separated  from  his  dwell- 
ing by  lands  of  another,  and  that  he 
acquired  an  estate  of  homestead  in  the  prem- 
ises under  the  statue,  the  pleading  is  good. 
Davis  v.  Wetherell,  90  D.  177. 

199.  Distribution  of  redemption 
money.  —  A  purchaser  at  foreclosure  sale 
is  subrogated  to  rights  of  mortgagee  to  the 
amount  of  the  purchase-money  paid  by  him, 
and  is  entitled,  on  redemption,  to  receive  the 
same  with  interest.  ChUds  v.  Child*,  75  D. 
512. 

A  sheriff,  in  receiving  money  paid  for  re- 
demption, acts  as  an  officer  of  toe  law,  and 
not  as  the  agent  of  the  party  who  purchased 
at  the  sale.     Horton  v.  MaffiU,  100  D.  222. 

VIE  DnoHASOB  of  tbs  Lrxir,  bt  Pay- 
mutt,  Satisfaction,  or  Othebwisi. 

180.  What  will  discharge  the  lien, 
generally. —  A  mortgage  can  be  discharged 
only  by  payment  in  fact  of  the  debt  it  secure*, 
or  a  release  by  the  mortgagee,  where  equity 
requires  its  continued  existence.  Load  *. 
Wtggin,  69  D.  661;  Smith  v.  8tanley,  58  D. 
771. 

If  the  mortgagee  takes  possession  of  the 
mortgaged  premises  under  foreclosure,  the 
debt  is  thereby  discharged.  MeJSwen  T. 
Welle*,  1  D.  39. 

Where  the  purchaser  of  a  mortgage  which 
he  seeks  to  foreclose  used  in  its  purchase 
money  belonging  to  the  mortgagor,  sod 
placed  in  the  purchaser's  hands  by  the  mor> 
gagor's  wife,  the  mortgage  is  discharged  prt 
tanto,  and  the  purchaser  is  a  trustee  for  the 
mortgagor  for  the  money  placed  in  ha 
hand*,  and  precluded  from  foreclosure  to  that 
extent.     McLemort  v.  Pmlaton,  68  D.  167. 

A  mortgage  made  by  a  judgment  creditor 
who  took  it  in  good  faith  will  be  discharged 
by  the  reversal  of  a  judgment  which  hat 
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been  satisfied  by  levy  on  reel  estate,  and 
the  reeorery  of  possession  by  writ  of  entry 
against  the  judgment  creditor.  Delano  v. 
Wilde,  71  D.  687. 

A  mortgage  conditioned  for  payment  of  a 
negotiable  promissory  note,  but  really  given 
and  assigned  with  the  note  to  indemuify  the 
assignee  for  procuring  bail,  is  discharged 
when  the  bail  have  been  discharged  without 
damage;  and  neither  the  assignee,  nor  one 
to  whom  he  transfers  the  note  and  mort- 
gage after  due,  can  collect  the  amount 
thereof  as  bona  fide  holder.  Cobnan  v.  Port, 
82  D.  49. 

Where  a  mortgage  is  given  as  security 
for  the  payment  of  a  promissory  note  which 
has  been  renewed  from  time  to  time,  the  re- 
newal of  it  is  not  to  be  considered  as  an  ex- 
tinguishment of  the  debt,  so  as  to  affect  the 
continuance  of  the  security.  DunJiam  v. 
Dey,  8  D.  282.  • 

If  a  note  secured  by  a  valid,  pre-exist- 
ing mortgage  is  given  up  to  the  mortgagor 
upon  the  execution  by  him  to  the  mort- 
gagee of  a  fraudulent  conveyance  of  the 
premises,  the  amount  of  the  note  being  in- 
cluded in  the  debt  intended  to  be  secured 
by  the  fraudulent  conveyance,  the  original 
mortgage  is  not  thereby  extinguished  or 
discharged.  If  such  fraudulent  conveyance 
is  avoided  by  the  creditors  of  the  mort- 
gagor, the  mortgagee  is  remitted  to  his  pre- 
viously existing  legal  rights  under  the 
mortgage.  The  purchaser  is  permitted  to 
hold  nothing  by  his  fraudulent  contract, 
and  the  creditors  take  all  their  debtor 
fraudulently  conveyed,  and  nothing  more. 
Ladd  v.  Wiggin,  69  D.  551. 

The  lien  of  a  mortgage  is  not  merged  in 
a  judgment  of  foreclosure.  BvanmiUe  Gas 
LigJU  Co.  v.  State,  38  R.  129.t  When  the 
owners  of  the  equity  of  redemption  seek  to 
redeem,  it  is  from  the  mortgage,  and  not 
from  the  sale  under  it  Bradley  v.  Snyder, 
68  D.  564. 

In  an  action  of  ejectment  by  the  grantee 
of  a  mortgagor  against  the  grantee  of  a 
mortgagee,  plaintiff  offered  evidence  to 
show  that  the  mortgage  debt  had  been  paid 
by  the  receipt  by  the  mortgagee,  while  in 
the  possession  of  the  land,  of  rents  and 
profits  sufficient  to  satisfy  it.  Held,  that 
the  evidence  was  properly  excluded.  In 
the  absence  of  an  agreement  between  the 
parties,  there  is  no  legal  satisfaction  of  a 
mortgage  by  the  receipt  of  rents  and  profits 
by  a  mortgagee  in  possession  to  an  amount 
sufficient  to  satisfy  it,  and  his  character  as 
mortgagee  in  possession  is  not  divested  until 
the  rents  and  profits  are  applied  by  judg- 
ment of  a  court  in  satisfaction  of  the  mort- 
gage.     Bvbbell  v.  Moulaon,  13  R.  519. 

*  Continuance  of  mortgage  as  security,  not* 
withstanding  changes  in  form  of  debt,  see  note, 
«  D.  4«7-471. 

t  Merger  of  mortgage  In  judgment  and  decree, 
see  note, »&.  188, 184. 


181.   Payment,  and  its   effect— 1. 

When  a  tali*/ actum.  —  After  a  mortgage  has 
been  paid,  no  writ  of  entry  can  be  main- 
tained thereon.     Vote  v.  Handy,  11  D.  101. 

Payment  of  a  mortgage  debt,  whether 
before  or  after  forfeiture,  extinguishes  the 
debt,  and  the  title  vests  in  the  mortgagor 
or  his  vendee,  without  release  or  reconvey- 
ance. Brtckenridge  v.  Ormnby,  19  D.  71;* 
McMillan  v.  Richard*,  70  D.  655;  Ryan  v. 
Dun  lap,  63  D.  334.  This  is  because  a  mort- 
gage, in  equity,  is  treated  as  completely  in- 
cidental to  the  debt  which  it  is  intended  to 
secure.     Perkins  v.  Sterne,  76  D.  72. 

The  character  of  a  mortgage  as  a  mere  se- 
curity is  not  changed  by  default  in  the  pay- 
ment of  the  debt  secured,  and  payment  after 
default  will  operate  equally  as  an  extinguish- 
ment of  the  hen  with  payment  at  the  matu- 
rity of  the  debt  Dullon  v.  Warteliauer,  62 
D.  765. 

Third  person  paying  debt  secured  by  mort? 
gage,  at  mortgagor's  request,  is  subrogated 
to  the  rights  of  the  mortgagee  as  against  a 
subsequent  mortgage.  Hall  v.  Lambert,  51 
D.  272. 

Payment  of  a  mortgage  extinguishes  it,  as 
against  third  persons  who,  even  afterwards, 
acquire  liens  upon  the  property,  notwith- 
standing any  agreement  between  the  parties, 
designed  to  keep  it  alive  to  secure  future 
advances.     Mead  v.  York,  57  D.  467. 

A  satisfaction  of  a  mortgage  extinguishes 
the  encumbrance  upon  title  for  the  benefit  of 
whoever  is  the  owner  of  it  at  the  time.  Oak 
v.  Mensing,  64  D.  197. 

A  mortgage  is  discharged  by  payment  of 
the  mortgage  note  by  debtor  of  mortgagor, 
at  the  mortgagor's  request  Bowman  v.  Man* 
ter,  66  D.  743. 

Foreclosures  of  mortgages,  in  the  English 
sense,  by  which  the  mortgagor,  after  de- 
fault w  called  upon  to  repay  by  a  specified 
day,  or  be  forever  barred  of  his  equity  of  re- 
demption, are  unknown  to  onr  law.  McMil- 
lan v.  Richards,  70  D.  655. 

Payment  of  mortgage  by  agent  for  and 
with  funds  of  mortgagor  discharges  mortgage 
although  the  agent,  instead  of  having  it  dis- 
charged, causes  it  to  be  assigned  to  secure  a 
debt  owing  by  himself.  In  such  case, 
neither  the  assignee  nor  one  who  takes  an 
assignment  from  him  can  hold  the  mort- 
gage as  against  the  mortgagor  or  his  heirs. 
NichoU  v.  Lee,  82  D.  57. 

If  plaintiff  in  a  foreclosure  proceeding 
fails  to  credit  payments  made  on  the  mort- 
gage debt  and  takes  a  decree  for  the  entire 
amount  but  afterwards  promises  the  defend- 
ant to  refund  the  amount  of  such  payments, 
the  defendant  may  maintain  an  action  on 
such  promise,  though  he  failed  to  plead  such 
payments  in  the  foreclosure  proceeding. 
Doyle  v.  Reilly,  85  D.  582. 


*  Payment  after  default,  whether  revests  legal 
title,  bee  note,  29  B.  41-43. 
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Where  mortgagor  discharges  mortgage  bv 
paying  notes  to  which  it  is  collateral,  such 
payment  ia  valid  against  an  assignee  of  the 
mortgagee  who  has  neither  given  to  the 
mortgagor  any  notice  of  the  transfer  nor  in- 

3 aired  of  him  concerning  the  state  of  his  in- 
ebtedness.    Hontman  v.  Gerker,  88  D.  601. 

A  mortgage  payable  in  five  years  may  be 
dischargea  by  payment  at  any  time  within 
that  period.    To, 

2.  When  not  a  eatitfactkm.  —  Payments 
made  by  a  mortgagor  are  not  to  be  applied  to 
discharge  a  debt  doe  on  the  mortgage  in 
favor  of  a  purchaser  of  part  of  the  property 
mortgaged,  who  had  not  paid  for  it,  and  who 
had  made  a  gift  thereof  to  his  son  to  def rand 
his  creditors.    Done*  v.  Oaseawtnj,  3  D.  567. 

Payment  of  purchase-money  after  satis- 
faction of  mortgage,  without  requiring  the 
production  of  the  notes  secured  by  the  mort- 
gage, will  not  release  the  land  from  the  lien, 
where  the  notes  have  passed  into  other 
hands.    BoberU  v.  Haletead,  49  D.  641. 

On  payment  of  debt  secured  by  deed  of 
trust,  the  trust  does  not  become  extinguished 
and  the  title  absolute  in  the  grantor  until 
something  has  been  done  which  is  equivalent 
to  a  reconveyance.     Wolfe  v.  Doweil,  61 IX 

147. 

Chancery  will  uphold  a  mortgage  for  the 
benefit  of  a  party  who  has  advanced  money 
upon  it,  when  equity  so  requires;  and  it  is 
not  indispensable  for  this  purpose  that  the 
creditor  in  the  mortgage  should  be  a  party 
to  the  agreement  that  tne  mortgage  should 
be  kept  on  foot.  It  is  often  done  where 
there  is  no  agreement  at  all  to  that  effect, 
but  where  all  parties,  at  the  time  the  money 
is  paid,  intend  it  as  a  payment  and  satisfac- 
tion of  the  mortgage.  M tiler  v.  Rutland  etc. 
AA^,MD.  418. 

Sanity  will  not  convert  *  payment  into  a 
purchase  in  favor  of  party  advancing  money 
upon  a  mortgage,  when  there  is  a  superior 
countervailing  equity  in  another  party.    lb. 

Where  an  officer  in  the  corporation,  in 
this  ease,  advanced  money,  and  took  certain 
coupons  of  a  bond  secured  by  mortgage  on 
the  faith  of  an  agreement  with  the  directors 
of  the  corporation  that  he  should  have  the 
benefit  of  the  mortgage,  —  held,  that  he 
should  be  protected,  where  it  appeared  that 
no  superior  equity  forbade  it.    To. 

A  mortgage,  though  paid,  may  be  kept 
alive  by  mortgagor  to  secure  his  indebted- 
ness to  a  third  person,  when  the  rights  of 
creditors  and  third  persons  have  not  inter- 
vened.    Hoy  v.  BramhaU,  97  D.  687. 

13d.  When  payment  will  be  pre- 
sumed. —  Lapse  of  time  may  afford  pre- 
sumptive evidence  of  payment  of  a  mortgage. 
Swart  v.  Service,  34  D.  211. 

Where  the  mortgagee  has  never  entered 
into  possession,  and  no  demand  has  been 
made  or  interest  paid  for  twenty  years,  the 
mortgage  will  be  presumed  to  have  been 


satisfied.    Any  evidence  offered  to  repel  this 

5 resumption  must  be  dear   and  expticu, 
ackson  v.  Wood,  7  D.  316. 

Presumption  is  that  a  note  secured  by 
mortgage  of  real  estate  was  paid  according  to 
its  terms,  and  the  estate  of  the  mortgagee  ii 
defeated  thereby,  if  there  is  no  eviaeoce  of 
the  time  of  payment  but  the  note  ia  found 
among  the  mortgagor  s  papers  after  hudeeth; 
and  it  after  the  death  of  Loth  the  mortgagor 
and  mortgagee,  the  heirs  of  the  mortgagor 
bring  a  suit  against  the  heirs  of  the  mort- 
gagee to  redeem  the  mortgage,  being  is 
ignoranos  of  the  facts,  the  fact  that  npoa 
finding  the  note  a  settlement  is  made,  by 
which  the  note  is  given  up  to  the  latter,  will 
not  have  the  effect  of  reviving  the  mortgage. 
Richardson  v.  City  of  Cambridge,  79  D.  767. 

138.  Effect,  of  tender  of  mortgage 
debt.  —Tender  of  money  due  on  a mortgagt 
at  any  time  before  foreclosure  discharges  ties 
of  the  mortgage,  though  made  after  the  lav- 
day  and  not  kept  good.  Kortright  v.  Cad* 
78  D.  146.  Contra,  see  Pern  v.  Castro,  71 
D.  444. 

The  tender  of  the  amount  due  on  a  mort- 
gage by  the  assignee  of  the  mortgagor  u 
good,  though  he  does  not  state  in  what  capa- 
city he  makes  the  tender.  Johmeton  v.  Ottm, 
16  D.  677. 

If  mortgagor  or  person  claiming  under 
him  would  lay  foundation  for  maintenanoi 
of  bill  in  equity,  for  the  redemption  of  morW 
gaged  estate  by  previous  payment  or  tender; 
such  payment  or  tender  must  be  made  to 
the  mortgagee  or  his  assignee.  AmCs  v. 
Kelley,  46  D.  696. 

One  having  two  mortgages  upon  seen 
property  which  is  indivisible,  one  of  whieb 
u  due  and  the  other  not,  may  hare  a  decret 
of  foreclosure  of  both;  and  if  the  second 
mortgage  becomes  due  before  the  deoree,  the 
defendant  cannot  defeat  the  action  as  to  thy 
mortgsge  by  tendering  the  amount  due  ea 
the  first  mortgage  after  the  maturity  of  the 
second.  Hie  Jurisdiction  over  Use  partial 
and  subject-matter  having  attached,  tht 
court  should  close  the  controversy  by  settling 
up  all  the  matters  involved  in  the  htigataoa, 
Hawkins  v.  Hill,  76  D.  499. 

Assignee  of  canity  of  redemption  in  mort- 
gage tainted  with  usury  is  entitled  to  tht 
aid  of  equity  to  redeem  by  proffering  is 
pay  the  mortgage  debt  and  simple  interest 
thereon,  or  by  bringing  the  same  into  court 
to  be  paid  to  the  mortgagee.  Bank*  ▼.  if* 
Clellan,  87  D.  694. 

A  tender,  after  breach  of  condition  ia  » 
mortgage  of  real  estate  containing  a  power  to 
sell,  is  merely  a  foundation  for  the  equitabl* 
remedy  of  a  suit  to  redeem.  If  a  tender  b§ 
made  and  not  accepted,  the  mortgagor  mat 
recover  the  premises  by  a  suit  in  equity  for 
redemption.  This  applies  to  a  tender  mad* 
before  as  well  as  after  an  entry  for  breach  et 
the  oondition.    If  not  accepted,  it 
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effect  upon  the  legal  estate.  It  does  not 
prevent  nor  delay  foreclosure,  unless  a  suit 
to  redeem  is  brought  within  a  year  after- 
wards. The  effect  of  the  breach  is  not  re* 
moved  by  a  tender  alone,  but  by  the  suit  in 
equity  to  redeem  which  follows  such  tender; 
and  a  sale  under  the  power,  so  far  as  it  oper- 
ates to  transfer  the  legal  title  and  possession, 
eannot  be  defeated  by  the  tender.  Cranston 
v.  Crane,  93  D.  106. 

Where  mortgaged  real  estate  is  sold  and 
conveyed  to  the  purchaser  under  a  power  of 
sale  contained  in  the  mortgage,  which  au- 
thorised the  mortgagee,  upon  breach  of  the 
condition,  "to  sell  the  premises,  and  all 
benefit  and  equity  of  redemption  of  the 
mortgagor  therein,  "and  to  execute  and  de- 
liver all  necessary  conveyances  for  the  pur- 
pose of  vesting  in  the  purchaser  the  premises 
•old,  in  fee-simple  absolute";  and  if  the 
mortgagor  has  not  obtained  a  decree  in  equity 
to  restore  him  to  the  legal  right  of  possession 
which  he  forfeited  by  breach  of  the  condition 
in  failing  to  pay  interest  on  the  stipulated 
day, — it  is  no  defense  to  a  writ  of  entry 
brought  against  the  mortgagor  by  such  pur- 
chaser, for  possession  of  the  premises,  that  he 
purchased  the  same  with  notice  that  after 
the  breach,  but  before  the  sale,  the  mort- 
gagor tendered  to  the  mortgagee  the  amount 
of  the  interest  in  default;  with  interest 
thereon  to  the  date  of  the  tender,  and  with 
full  compensation  for  all  expenses  and  trouble 
Incurred  in  preparing  to  execute  the  power 
of  sale.    IK 

184.  Bel——  of  mortgage  debt.  —A 
release  of  the  debt  or  other  thing  secured  by 
m  mortgage  is  a  release  of  the  mortgage. 
Smith  v.  DurtU,  41  D.  782. 

A  deed  of  release  of  a  mortgagee  to  bis 
mortgagor  vests  no  new  title  in  tne  latter, 
who  will  continue  to  hold  by  his  original 
title,  and  therefore  subject  to  the  lien  of  any 
snortgages  executed  by  him  subsequent  to 
the  date  of  his  mortgage  to  the  mortgagee 
from  whom  he  has  obtained  the  release. 
Hillr.  JTesf,  31  D.  442. 

Simultaneity  of  release  of  one  mortgage, 

and  giving  another  on  the  same  property  to 

the  same  mortgagee,  does  not  avoid  the  loss 

of   the  first  mortgage  lien  by  the  release. 

Woollen  v.  HiUen,  52  D.  090. 

Where  two  persons  have  a  joint  personal 
interest,  release  by  one  bars  the  other;  and 
under  this  rule,  the  right  to  money  secured 
by  a  mortgage  being  personal,  either  one 
of  several  mortgagees  can  receive  it,  and 
discharge  the  right  to  recover  it  of  the 
mortgagor,  and  this,  whether  the  mortgage 
belonged  to  them  as  private  persons  or  as 
executors.    People  v.  Keyoer,  84  D.  338. 

Mortgagors,  or  subsequent  purchasers  from 
them,  can  insist  upon  a  release  covenanted 
lor  only  by  strictly  performing  the  conditions 
of  the  bond  and  mortgage;  and  if  such  con- 
ditions are  not  performed  upon  which  the 
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release  was  to  be  made,  it  cannot  be  claimed 
after  default.    Pierce  v.  Kneeland,  84  D.  726. 

185.  Belea— of  part  of  property  cov- 
ered. —  A  mortgage  upon  several  lots  is  a 
common  burden,  and  if  the  mortgagee,  with 
knowledge  that  the  mortgagor  has  aliened  a 
portion  of  the  lots,  releases  one  of  the  other 
mortgaged  lots,  he  thereby  discharges  the 
aliened  lots  to  the  extent  of  the  pro  rata 
value  of  the  portion  released.  Taylor  v. 
Short,  1  R.  280;  Steven*  v.  Cooper,  7  D.  499. 

But  if  the  mortgagee  could  show  that  the 
mortgage  was  no  lien  on  the  released  part* 
and  that  the  owners  of  the  other  portion 
sustained  no  injury  by  such  release,  it  would 
be  otherwise.     Taylor  v.  Short,  1  R.  28a 

A  mortgagee  having  no  notice  of  an  alien- 
ation of  part  of  the  mortgaged  land  does 
not  lose  his  lien  thereon  by  releasing  another 
part  subsequently  alienated.  Uuhn  v. 
Knapp,  29  D.  741;  Patty  r.  Pease,  35  D.  683. 

The  notice  of  such  subsequent  alienations 
or  encumbrances  may  be  either  actual  or 
constructive,  but  the  recording  of  a  second 
mortgage  or  deed  will  not  operate  as  a  con* 
structure  notice  to  a  prior  mortgagee.  Hoy  v. 
BramhaU,  97  D.  687;  George  v.  Wood,  86  D. 
741. 

An  attorney  who,  while  holding  a  mort- 
gage upon  certain  premises,  is  employed  by 
the  mortgagor  to  draw  a  deed  and  assist  in 
conveying  a  part  thereof  to  a  third  person 
having  no  knowledge  of  such  mortgage,  and 
who  pays  full  value  therefor,  and  from  whom 
the  existence  of  such  mortgage  is  concealed, 
will  not  be  permitted  in  equity  to  enforce  the 
lien  of  his  mortgage  against  the  part  of  the 
premises  conveyed  to  such  purchaser* 
L'Amoureux  v.  Vandenburgh,  32  D.  635. 

A  purchaser  from  a  mortgagor  of  one  of 
two  lots  mortgaged  for  the  same  debt  is  not 
affected  by  a  release  of  the  remaining  lot, 
executed  by  the  mortgagee  to  the  mortgagor 
after  the  sale  without  the  purchaser's  con* 
sent.    OaskiU  v.  Sine,  78  D.  105. 

Where  two  lots  are  subject  to  same  mort- 
gage, and  mortgagor  conveys  one  of  them, 
and  the  mortgagee  afterwards  releases  to 
the  mortgagor  the  remaining  lot,  if  the  lot 
released  is  sufficient  to  satisfy  the  entire 
debt,  the  mortgagee  cannot  resort  to  the  first 
lot;  but  if  sufficient  to  satisfy  only  a  part  of 
the  debt,  the  first  lot  in  the  hands  of  the 
grantee  will  be  answerable  for  the  deficiency; 
accordingly,  on  a  bill  to  foreclose,  a  reference 
will  be  ordered  to  ascertain  the  amount  due 
upon  the  mortgage,  and  the  value  of  the 
premises  released,    lb. 

A  decree  may  be  had  against  one  of  two 
joint  mortgagors,  where,  after  giving  the 
mortgage,  they  partition  the  premises,  agree 
to  each  pay  a  specified  portion  of  the  pur- 
chase-money, to  secure  the  payment  of  which 
the  mortgage  was  made,  and  one  of  them 
does  pay  his  share,  and  secures  a  release  as 
to  his  portion.   Stephens  v.  Bkhnell,  81 D.  242. 
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The  claim  of  a  second  mortgagee  to  bene- 
fit of  release  by  prior  mortgagee  is  a  mere 
equity,  resulting  from  the  fact  that  his  se- 
curity is  impaired  by  the  giving  of  the  re- 
lease, and  will  not  be  allowed,  unless  upon 
Srinoiples  of  justice  and  equity  it  ought  tans 
>  operate;  and  where  the  security  of  the 
second  mortgagee  is  not  impaired  by  the  re* 
lease,  no  equity  will  accrue  in  his  favor. 
Vanorden  v.  John**,  82  D.  264, 

8uoh  equity  of  the  second  mortgagee  arises 
only  where  the  first  mortgagee  gave  the  re- 
lease with  knowledge  of  the  existence  of  the 
second  encumbrance,    76. 

An  agreement  between  mortgagee  and 
mortgagors  to  release  certain  portions  of  the 
mortgaged  property  upon  the  payment  of  cer- 
tain sums,  out  not  professing  to  run  to  the 
mortgagors  and  assigns,  is  personal  in  its 
character,  and  does  not  inure  to  the  benefit 
of  subsequent  purchasers.  Pierce  v.  Knee* 
ftmLoift.  726. 

186.  Release  of  equity  to  mortgagee. 
—The  mortgagor  may  surrender  his  right  of 
redemption  for  good  cause,  thus  renaering 
the  mortgage  absolute,  Toule  v.  Richards, 
28  D.  722.  But  he  is  entitled  to  every  favor- 
able consideration,  on  account  of  the  unequal 
relations  of  the  parties.  The  sale,  though 
not  void,  is  viewed  suspiciously.  Hyndtnan 
v.  Hyndman,  46  D.  171. 

▲  surrender  and  cancellation  of  the  in- 
strument of  defeasance  executed  by  the 
grantee  in  a  deed,  if  bona  fide,  are  binding  on 
the  parties.     Toule  v.  Richards,  23  D.  722. 

£f  such  surrender  be  procured  by  fraudu- 
lent representations  made  to  the  mortgagor's 
agent,  the  mortgagor's  equity  is  not  impaired 
thereby,  and  he  may  nevertheless  have  the 
aid  of  the  court  to  enforce  it    lb. 

A  purchase  by  a  mortgagee  of  the  equity 
of  redemption  does  not  extinguish  the  mort- 
gage so  as  to  release  a  surety  for  the  mort- 
gage debt,  where  the  creditor  disavows  that 
it  was  his  intention  to  extinguish  the  mort- 
gage, and  avows  that  he  will  apply  the  rents 
and  profits  of  the  land  in  extinguishment  of 
the  mortgage  debt  Cullum  v.  Emanuel,  34 
D.  757. 

When  the  grantor  in  a  deed  of  trust  conveys 
the  property  afterwards  to  the  party  secured 
by  the  deed  of  trust,  the  conveyance  does 
not  extinguish  the  deed  of  trust,  but  passes 
only  his  equitable  title;  in  such  a  case  the 
legal  title  remains  in  the  trustee,  and  until 
it  is  united  with  the  equitable  title,  an  eject- 
ment cannot  be  sustained.  Wotfe  v.  Dowell, 
51  D.  147. 

137.  Merger  of  mortgage  in  fee. — 
Where  the  owner  of  an  equity  of  redemption 
pays  off  the  mortgage  and  takes  an  assign- 
ment of  it  to  himself,  it  becomes  merged  in 
the  legal  title  and  is  extinguished,  unless  it 
appears  that  there  is  some  beneficial  interest 
in  keeping  it  distinct.  Gardner  v.  Aetor,  8 
D.  465. 
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Whether  such  merger  shall  take  place  de- 
pends upon  the  intention,  actual  or  pre- 
sumed, of  the  person  in  whom  the  interests 
are  united;  and  this  person  will  be  presumed 
to  intend  that  which  is  most  to  his  advan- 
tage. Freeman  v.  Paul,  14  D.  237;  Duncan 
v.  Drury,  49  D.  565;  Knawia  v.  Lawton*  63 
D.  290. 

A  purchase  of  the  mortgage  from  the 
mortgagee,  by  one  deriving  title  from  the 
mortgagor,  is,  in  effect,  a  discharge  of 
the  mortgage  in  favor  of  the  title  under  the 
mortgagor.    Collins  v.  Tony,  6  D.  273. 

A  mortgagee  conveying  to  a  purchaser  of 
the  equity  of  redemption,  for  a  pecuniary 
consideration,  by  a  deed  of  quitclaim  and 
release,  with  warranty  against  himself  and 
those  claiming  under  him,  passes  his  estate 
without  merging  or  extinguishing  the  mort- 
gage, as  against  a  prior  purchaser  of  the 
equity  of  redemption,  where  such  was  the 
manifest  object  of  the  conveyance.  Hwsst  v. 
Hunt,  25  D.  400. 

A  purchase  of  a  senior  mortgage  by  a 
purchaser  of  the  equity  of  redemption  te 
protect  his  title  does  not  create  a  merger  ee 
as  to  extinguish  the  lien  of  the  mortgage  in 
favor  of  an  intermediate  mortgagee,  ana  on  a 
foreclosure  by  the  latter  the  first  moi 
must  be  first  paid.  MiUspastgh  v.  Me. 
34  D.  366. 

When  an  assignment  of  a  mortgage  hi 
process  of  foreclosure  is  taken  bv  the  holder 
of  the  equity  of  redemption,  ana  he  goes  em 
and  prosecutes  the  foreclosure  suit  to  judg- 
ment and  sells  the  premises,  it  is  presumed 
from  such  act  that  he  does  not  intend  te 
have  the  equity  of  redemption  merge  in  the 
legal  estate,  and  therefore  such  merger  will 
not  take  place.  Knowles  v.  Lawton,  63  D. 
290. 

Merger  does  not  occur  where  mortgagee 
purchases  equity  of  redemption,  if  it  is  te 
the  interest  of  the  mortgagee  to  keep  the 
mortgage  alive,  and  this  can  be  done  with- 
out prejudice  to  the  rights  of  the  mortgagor 
or  of  third  persons,  Vannice  v.  Zferyejt,  85 
D.  531. 

One  who  acquires  estate  of  purchaser  at 
foreclosure  sale,  and  subsequently  purchases 
the  interest  of  one  of  two  co-tenants  who 
owned  the  property  before  the  sale,  has  the 
right  to  hold  the  first-named  estate  or  inter- 
est and  enforce  it  for  his  own  benefit,  and 
this  right  is  not  impaired  by  his  subsequently 
acquiring  the  interest  of  such  oo-tenant.  No 
merger  of  the  estate  takes  place  in  soon 
case.     Horton  v.  Mafia,  100  D.  222. 

Where  a  mortgagee  of  lands,  in  possession 
after  default,  conveys  the  premises  in  f«e~ 
simple,  with  warranty,  to  the  mortgagor,  in, 
trust  for  the  separate  use  of  the  mortgagor** 
wife,  for 'life,  with  remainder  to  her  chdoren* 
and  the  mortgagor  joins  in  the  deed,  cove- 
nanting  to  accept  and  execute  the  trust,  audi 
takes  possession,  and  the  mortgagor  and  hiss 
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wife  subsequently  convey  the  premises  to 
mother,  who  takes  possession;  in  an  action 
by  tiie  children  of  the  wife,  after  her  death, 
they  are  entitled  to  the  premises  as  against 
inch  grantee.     Welsh  v.  Phillips,  25  R.  679. 

A  mortgagor  conveyed  the  mortgaged 
premises,  the  grantee  assuming  the  mort- 
gage. The  grantee  afterward  conveyed  the 
premises  to  the  mortgagee,  the  deed  reciting 
that  the  conveyance  was  subject  to  the  mort- 
gage, held,  that  the  mortgage  was  merged, 
and  there  could  be  no  recovery  on  the  mort- 
gage note.  Dickamm  v.  William*,  87  R. 
316. 

A  debtor  executed  a  mortgage  as  security 
for  a  liability  incurred  by  his  surety.  After- 
ward, the  surety  having  paid  the  debt,  the 
debtor  deeded  the  land  to  him,  subject  to 
the  mortgage,  and  providing  that  it  was  "to 
remain  open.  Held,  no  merger.  Agnew  v. 
Charlotte  etc  R.  R.  Co.,  58  R.  237. 

188.  Satisfaction  by  judicial  sale,* 
— A  sheriff's  sale  upon  a  judgment  on  a 
mortgage  bond  divests  the  lien  of  the  mort- 
gage at  law,  as  to  all  other  bonds  secured  by 
the  mortgage.     Cronisterv.  Weist,  34  D.  461. 

A  mortgage  is  extinguished  by  a  sale  under 
execution  of  the  mortgaged  premises,  though 
the  execution  issues  on  a  judgment  subse- 

auent  in  date  to  the  mortgage.  In  such  case 
lie  money  realized  on  the  sale  is  substituted 
for  the  land.  Robert*  v.  Williams,  34  D. 
549.  S.  P.,  West  Branch  Bank  v.  Chester,  51 
D.  547. 

A  parol  agreement  between  a  mortgagee 
and  an  execution  vendee,  to  excuse  the  pay- 
ment of  the  mortgage  money  to  the  sheriff 
by  the  latter,  and  that  the  mortgage  shall 
remain  in  force  as  security  for  the  payment 
of  the  money,  will  not  affect  the  mortgagor 
nor  subsequent  purchasers  from  the  execu- 
tion vendee,  without  notice  thereof.  Robert* 
v.   William*,  34  D.  549. 

To  affect  the  purchaser  with  notice  of  an 
agreement  to  keep  alive  a  mortgage  under 
such  circumstances,  it  must  be  shown  affirm- 
atively that  at  the  time  of  his  purchase,  he 
had  knowledge  of  the  agreement.     lb. 

A  mortgage  lien  on  a  decedent's  estate  is 
divested  by  sale  thereof  for  the  payment  of 
debts  by  order  of  the  orphans'  court.  Moore 
v.  tihuttz,  53  D.  446. 

If  a  mortgagee  of  land  purchases  the 
premises  on  foreclosure  for  a  sum  equal  to 
the  mortgage  note,  he  thereby  satisfies  the 
note,  and  cannot  rescind  the  sale  and  main- 
tain an  action  on  the  note.  Hood  v.  Adams, 
26  K.  6S7. 

139.  Entry  of  satisfaction. — Upon 
payment  of  a  debt  secured  by  mortgage,  the 
mortgagee  must,  on  the  mortgagor's  request, 
enter  satisfaction,  which  will  operate  as  a 
discharge  of  the  mortgage.  When  this  is 
done,   the  whole  legal  and   equitable   title 

•  Lien  of  a  mortgage,  whether  terminated  by 
under  it,  see  note,  W  D.  Mt47L 


revests  in  the  mortgagor,  as  if  a  formal  re- 
conveyance had  been  made;  but  until  this 
is  done,  or  some  other  mode  pursued  to  vest 
him  with  the  legal  title,  the  mortgagor,  even 
afterpayment  o?  the  debt,  has  but  an  equity. 
Wolfe  v.  Douxll,  51  D.  147. 

A  deed  of  trust  is  but  a  species  of  mort- 
gage, and  is  included  within  the  statute 
prescribing  the  entering  of  satisfaction  of 
mortgages,     lb. 

The  discharge  of  a  recorded  mortgage 
securing  moneys  belonging  to  infants  was 
given  by  their  guardian  and  put  upon  record. 
Held,  that  as  the  mortgage  was  discharged 
by  a  person  other  than  the  mortgagee,  a 
subsequent  lender  on  a  mortgage  of  the  same 
property  was  bound  to  inquire  by  what  au- 
thority the  guardian  had  assumed  to  dis- 
charge it;  and  that  if  the  guardian  had  not 
complied  with  the  conditions  imposed  by 
the  surrogate's  court  in  the  order  authorising 
a  discharge,  and  the  subsequent  lender  could 
by  ordinary  diligence  have  learned  the  de- 
fault, the  infants'  claim  had  priority  over 
the  later  mortgage.  Swarthout  v.  Curti*,  55 
D.  345. 

Statute  respecting  cancellation  of  records 
of  mortgages,  in  requiring  that  the  certifi- 
cate of  discharge  shall  be  "  signed  by  the 
mortgagee,  his  personal  representatives  or 
assigns,  etc,  before  it  shall  be  entitled  to 
registry,  does  not  require  that  such  certifi- 
cate shall  be  signed  and  acknowledged  by 
the  representatives  of  the  deceased  mort- 
gagee, as  well  as  by  his  surviving  joint 
mortgagee.     Peovle  v.  Keyser,  84  D.  338. 

140.  Revival  of  the  mortgage  lien.* 
—  If  land  be  conveyed  in  satisfaction  of  a 
mortgage  and  the  title  subsequently  prove 
defective,  the  defect  may  be  the  subject  of  a 
new  demand,  but  will  not  operate  to  revive 
the  original  contract  without  the  consent  of 
the  mortgagor,  nor  with  his  consent  to  the 
prejudice  of  an  intermediate  mortgagee, 
LasseUe  v.  Burnett,  12  D.  217. 

A  mortgage  is  not  revived  after  the  note 
is  taken  up  and  paid,  as  against  an  execu- 
tion creditor  of  the  mortgagor,  by  the  mort- 
gagor's redelivering  the  note  the  next  day 
to  the  mortgagee,  upon  an  understanding, 
for  the  first  time,  that  the  note  and  mort- 
gage were  to  remain  in  the  mortgagee's 
hands,  as  security  against  a  liability  in- 
curred by  the  mortgagee  for  the  mort- 
gagor.    Bowman  v.  Mauler,  66  D.  743. 

A  stranger  voluntarily  paying  money  due 
on  a  mortgage,  and  failing  to  take  an  assign- 
ment thereof,  but  allowing  it  to  be  canceled 
and  discharged,  cannot  afterwards,  and  in 
the  absence  of  fraud,  accident,  or  mistake  of 
fact,  come  into  a  court  of  equity  and  have 
the  mortgage  reinstated,  and  himself  subro- 
gated to  the  rights  of  the  mortgagee.  Gun 
v.  Du  tffwry,  76  D.  518. 


•  Revivor  of  mortgages,  see  net*  V  Ik 
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MORTGAGOR. 

Competency  of,  as  a  witness,  sea  Witnesses, 

48. 

MOTIONS  AND  ORDERS. 

Against  sheriffs,  see  Sheriffs,  33. 

As  substitute  for  audita  querela,  see  Audita 

Querela,  5. 
Defects  curable  by,  waived  on  appeal,  see 

Appeal,  62. 
For  change  of  venue,   in  civil  action,  see 

Trial,  9,  10. 
For  continuance  of  civil  action,  see  Trial, 

16-20. 
For  injunction,  see  Injunction,  39-45. 
In  arrest  of  judgment,  see  Judgment,  116. 
To  amend  on  the  trial,  see  Trial,  36. 
To  open  judgments,  see  Judgment,  120-122. 
To  quash  execution,  see  Execution,  182. 
To  quash  indictment,  see  Indictment,  49. 
To  set  aside  referee's  report,  see  Reference, 

10. 
To  set  aside  sale  on  execution,  see  Execu- 
tion, 99. 
To  suppress  deposition,  tee  DEPoarnoNS,  24, 

25. 

1.  What  relief  may  be  obtained  by 
motion. —  A  party  is  not  permitted  to  di- 
vide up  his  objections  or  claims  for  relief 
by  several  motions,  where  complete  relief 
can  be  granted  upon  one;  and  all  known 
objections  or  claims  for  relief  against  the 
same  irregularities  not  urged  by  the  first 
motion  are  waived.  Bonesteel  v.  Orvis,  99 
D.  201. 

9.  Notice,  moving  papers,  etc.  —No- 
tice of  the  hearing  of  a  proposed  motion  may 
be  served  before  the  papers  upon  which  the 
motion  is  based  have  been  filed  in  court. 
Makepeace  v.  Lubens,  92  D.  263. 

A  motion  to  dismiss  a  suit  must  be  for  de- 
fects appearing  on  record,  and  cannot  be 
made  upon  proof  aliunde.  Conn.  &  P.  R.  R. 
R.  Co.  v.  Bailey,  58  D.  181. 

8.  Orders,  and  how  far  conclusive.  — 
An  order  is  a  judgment  or  conclusion  of  the 
court  upon  any  motion  or  proceeding  by 
which  affirmative  relief  is  granted  or  relief 
is  denied.  Oilman  v.  County  of  Contra  Costa, 
68  D.  290. 

An  order  of  court  on  a  motion  or  summary 
application  is  not  technically  res  Judicata, 
but  the  same  matter  will  not  be  twice  heard 
without  good  cause  shown.  Chichester  v. 
Cande,  15  D.  238.  S.  P.,  Bern  v.  Bine*,  89 
D.  694. 

An  order  of  a  court  of  competent  jurisdic- 
tion cannot  be  collaterally  inquired  into. 
Ludlow  v.  Johnson,  17  D.  609. 

A  judge  may  correct  unauthorised  proceed* 
ings  in  his  court  and  abuse  of  its  process,  and 
the  chancellor  may  issue  alias  attachments; 
and  where  both  are  the  same  individual,  it 
may  be  done  upon  a  single  motion,  Biggs  v. 
Garrard,  44  D.  778. 


An  order  made  by  a  court  of  competent  ju- 
risdiction, and  remaining  in  foil  force,  cannot 
be  treated  by  any  court  as  a  nullity.  Ros\> 
gen  v.  Evans,  52  D.  390. 

4.  Entry  of  orders  nunc  pro  tunc  •— 
A  nunc  pro  tunc  entry  of  an  order  mads 
when  the  court's  authority  had  ceased  doss 
not  render  the  order  valid.  Ludlow  v.  John* 
ton,  17  D.  609. 

A  nunc  pro  tunc  order  cannot  be  fosmded 
upon  mere  parol  proof  of  what  was  ordered 
to  be  done  at  a  previous  term.    lb. 

An  entry  nunc  pro  tunc  of  an  order  of 
change  of  venue  at  a  term  snbseoueut  ts 
that  in  which  the  order  was  made  is  proper 
in  a  case  where  the  emission  of  the  entry  at 
the  proper  term  was  due  to  negligence  in  the 
clerk.    Davis  v.  Hooper,  24  D.  751. 

Where  the  court  has  omitted  to  make  sa 
order,  which  it  might  or  ought  to  have  made, 
it  cannot  at  a  subsequent  term  be  made  seat 
pro  tunc*  In  all  cases  in  which  an  entry 
nunc  pro  tune  is  made,  the  record  shoals 
show  the  facts  which  authorise  the  entry. 
Gibson  v.  Chouteau,  100  D.  366. 

5.  Effect  of  denial  of  motion. —Denial 
of  a  motion  precludes  the  party  front  sabss 
quently  maintaining  a  like  motion  on  tat 
same  grounds.      Bennett  v.  RusstU,  SO  fJL 
457. 

A  motion  cannot  be  renewed  without 
leave  of  the  court  after  bein^  once  denied, 
and  this  rule  applies  to  a  motion  for  a  com- 
mission to  take  testimony,  denied  by  the 
supreme  court  because  of  a  formal  defect  is 
the  affidavit.  Hence  an  order  obtained 
from  a  circuit  judge,  after  such  denial, 
granting  the  commission,  without  a  piei  iuss 
application  to  the  supreme  court  lor  leave 
to  renew  the  motion,  is  irregular,  thongs, 
under  special  circumstances,  it  may  be  jpsr* 
mitted  to  stand  on  payment  of  costs.  DseV 
/us  v.  Frosch,  40  D.  368. 


MOTIVE. 

How  proved,  see  Evidence,  286. 
Proof  of,  on  trial  for  murder, 
31. 

8ee  also  Intent. 


MTJIiTIFARIOUSNBSa 
In  but  in  equity,  sea  Pleading,  60^  61* 

MTJIiTIFIilOXTx"  07  SUITS. 

Jurisdiction    of    equity   in  easss   os\   i 
Equity,  35. 

MUNIOIPAI*  BONDS. 
Bee  Municipal  Corporations,  59,  ML 

KTJNIGIPAIi  OHARTKBS. 


Generally,  see  Municipal  Co 
Judicial  notice  of,  sea  Svidbnob,  SL 
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KUHIOIFAIi  CORPORATIONS. 

[Includes  the  incorporation,  organization,  al- 
teration, and  dissolution  of  municipal  corpora- 
tions, and  the  powers,  duties,  and  liabilities  of 
cities,  their  officers  and  inhabitant*.  For  similar 
matters  relative  to  counties  and  towns,  see  those 
titles.) 

Destruction  of  property  to  stop  conflagra- 
tions, sea  also  Emikknt  Domain,  26. 

Injunctions  against,  see  Injunctions,  28. 

Mandamus  to  officers  of,  see  Mandamus,  18. 

Occupation  of  streets  in,  by  railroads,  see 
also  Railroad  Companies,  19, 115,  116. 

Whan  liable  as  garnishees,  sea  Attachment, 
12. 

L  Inooepobatiok  and  Obqatoatiow. 
IL  Powna. 

1.  In  General 

%  Local  ImjHvwmenl*,  smd  Assess- 
ments therefor* 
HL  LiABTLrnw. 

1.  Upon  Contracts. 

%  For  Wrongs;  and  Benin  of  Ua- 
UUtyfor  DefecU  k%  Binds. 
IT.  MuirioiPAL  Ornoana. 

V,    DldSIONS  R«LATTVa    TO    PAJmCUUL* 


L    IVOOKPOBATIOV  AND  OaGAHBATTOir. 

1.  Powers  of  the  legislature  orer 
dtiea.#— 1.  General  rules.—  The  legislature 
may  establish  municipal  corporations,  and 
delegate  to  them  any  local  power  which  it 
may  constitutionally  exercise,  but  no  more. 
Lexington  t.  McQuUlan,  85  D.  159. 

Rights  and  franchises  of  municipal  corpo- 
rations can  never  become  vested  rights  as 
against  the  state.  Montpelicr  v.  East  Mont- 
peUer,  67  D.  748. 

So  far  as  the  publio  and  municipal  fran- 
chises and  existence  of  municipal  corpora- 
tions are  concerned,  the  legislature  may 
exercise  over  them  exclusive  control,  and 
may  constitutionally  enlarge,  restrain,  and 
•▼en  destroy  their  municipal  existence. 
This  may  be  done  although  the  municipality 
as  trustee  for  a  charity.  MontpeHcr  v.  East 
Montoelier,  67  D.  748;  Mayor  v.  Groshon,  96 

In  the  absence  of  express  constitutional 
limitation,  legislative  power  over  the  boun- 
daries of  municipal  corporations  it  unlimited. 
Martin  r.  Dix,  24  R  661. 

The  legislature  may  divide  a  municipal 
corporation  into  two  separate  municipalities, 
and  may  also  direct  a  division  of  the  prop* 
crty  of  the  original  town,  held  under  its 
original  oharter  in  its  corporate  and  munici- 
pal capacity,  and  which  was  to  be  used  for 
municipal  purposes.  MontpeUer  ▼.  East 
Jfontpeiier,  67  D.  748. 

An  act  of  the  legislature  separating  a 
lffW^pi    corporation   into   two   separate 

•  Legislative  power  to  validate  invalid  contracts 
"  ana  to  impose  liabilities  upon,  see  note* » JX 
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municipalities  has  no  effect  upon  property 
held  by  the  original  city  in  trust  for  specifie 
purposes  mentioned  in  its  charter.     76. 

Where  a  municipal  corporation  was 
trustee  for  all  persons  residing  within  its 
territory,  of  certain  lands,  their  rents  and 
profits,  and  was  by  the  legislature  divided 
into  two  separate  munidpalities,  the  trust 
survives  to  such  inhabitants,  residing  within 
such  territorial  limits,  and  the  original  town 
having  been  destroyed,  and  no  trustee  being 
in  existence,  a  court  of  equity  will  appoint 
one  whose  duty  it  will  be  to  take  charge  of 
the  trust  property,  and  hold  the  same  sub* 
ject  to  the  direction  of  the  inhabitants  of  the 
original  town.     lb. 

Cities  and  counties  are  publio  corporations 
subject  to  the  control  of  the  legislature. 
Mayor  etc  of  Baltimore  v.  8tatc  74  D.  572. 

Property  owned  by  a  municipal  corpora- 
tion is  publio  property,  and  is  under  the 
eontrol  of  the  legislature.  Darlington  v. 
Mayor  etc  of  New  York,  88  D.  248. 

The  legislature  has  no  power  to  compel  a 
municipal  corporation  to  incur  a  debt  for 
local  improvements,  without  its  consent. 
People  v.  Mayor  etc  of  Chicago*  2  K*  278. 

2.  Illustrations.  —  The  charter  of  a  city 
provided  that  no  costs  should  be  recovered 
against  the  city  in  any  action  brought  to  set 
aside  a  tax  assessment,  or  to  prevent  the 
collection  of  taxes.  Held,  unconstitutional, 
being  an  attempt  to  exempt  a  particular 
corporation  from  the  operation  of  general 
laws.      Durbee  v.  Janesville,  9  R  500. 

▲  statute  prohibited  the  use  in  cities  and 
towns  of  a  certain  sise,  of  any  building  not 
then  so  in  use,  for  carrying  on  the  "  business 
of  slaughtering  cattle,  sheep,  or  other 
animals,  or  for  melting  or  rendering  estab- 
lishments, or  for  other  noxious  and  offens- 
ive trades  or  occupations,"  without  the 
permission  of  the  mayor,  etc.  Held,  a  con- 
stitutional exercise  of  the  police  power  of  the 
legislature.  Inhabs.  of  Watertoum  r.  Mayo, 
12  R  694. 

A  statute  extended  the  boundaries  of  a 
city  so  as  to  include  farming  land.  Held, 
constitutional,  although  the  extension  was 
wholly  unnecessary  and  unreasonable,  and 
made  only  to  enable  the  city  to  tax  the 
owner  of  the  land  covered  by  the  extension. 
Martin  v.  Dix,  24  R  661. 

9.  Incorporation.  —  Indebtedness  in* 
cnrred  by  an  incorporated  town  is  not  ex- 
tinguished by  the  change  of  the  town  into 
a  city  by  an  act  of  the  legislature.  Olney  v. 
Harvey,  99  D.  530. 

The  court  has  same  jurisdiction  over  city 
as  it  would  have  had  over  town,  where, 
pending  an  action  against  the  town,  the 
town  is  changed  into  a  city  by  an  act  of  the 
legislature.    76. 

A  compulsory  incorporation  for  municipal 
purposes  can  only  come  from  direct  legisla- 
tive action  or  the  action  of  such  persons  or 


MOO 


MUNICIPAL  CORPORATIONS,  L 


For  Index  to  Not**  In  Air  erlcan  Decisions  and  American  Report**  see  ▼< 


bodies  as  may,  by  the  law  of  the  land,  be 
vested  with  sufficient  delegated  authority  to 
bind  the  community.  People  v.  Bennett,  18 
R.  107. 

The  general  statutes  of  Miohigan  for  the 
incorporation  of  villages  provides  that  where* 
within  any  two  square  miles  of  territory, 
there  is  a  resident  population  of  three 
hundred,  upon  a  petition  for  incorporation, 
made  and  filed  in  the  circuit  court,  in 
accordance  therewith,  and  which  must  de- 
scribe the  proposed  boundaries,  a  judge  shall 
appoint  a  time  and  place  in  the  territory 
where  an  election  is  to  be  held,  of  which 
fact  the  clerk  shall  post  notices  two  weeks 
before  the  time.  Upon  the  return  to  the 
judge,  of  the  votes,  if  a  majority  be  in  favor 
of  incorporation,  he  shall  enter  an  order 
declaring  the  incorporation,  etc  In  the 
course  of  the  proceedings  there  is  no  act  of 
importance  which  is  performed  by  any  pub* 
lie  authority,  bat  the  court  is  compelled  to 
act  if  the  proceedings  are  formally  regular. 
Held,  that  an  incorporation  formed  under 
the  act  could  not  be  sustained.     Ik. 

8.  Organization.  —  Recording  a  plan 
of  a  city  is  not  necessary  to  give  validity  to 
it,  where  the  statute  is  merely  directory  in 
regard  to  it  Commissioners  v.  Wood,  49  D. 
582. 

The  law  will  presume  in  favor  of  the  exist- 
ence of  a  municipal  corporation,  oreated 
for  the  publio  good  and  demanded  by  the 
wants  of  the  community,  where  there  has 
been  a  long-continued  user  of  .corporate 
powers,  and  an  acquiescence  on  the  part  of 
the  public.    Jameson  v.  People,  63  D.  304. 

Public  acts  of  the  legislature,  recognizing 
the  existence  of  a  municipal  corporation,  ana 
empowering  it  to  act  as  a  body  corporate  in 
issuing  ana  negotiating  obligations  thereof, 
preclude  inquiry  into  the  question  of  the 
original  legal  organization  of  such  corpora- 
tion, and  are  conclusive  on  the  question  of 
its  existence.     lb, 

.  4.  Charters,  and  how  construed. — 
Sections  of  a  municipal  charter  bearing 
on  the  subject  under  consideration  will  afl 
be  taken  together,  in  order  to  arrive  at  the 
intention  of  the  legislature.  Nichols  r. 
Bridgeport,  60  D.  636. 

The  acceptance  of  a  special  charter  by  a 
municipal  corporation,  authorizing  it  to  per- 
form a  strictly  governmental  duty,  does  not 
create  a  contract  between  the  corporation 
and  the  state  that  it  shall  1m  performed, 
nor  make  the  corporation  liable  for  an  omis- 
sion to  perform,  or  a  negligent  performance 
of  it.     Hewison  v.  New  Haven,  9  R.  342. 

A  provision  in  a  municipal  charter  that  no 
action  shall  be  maintained  against  the  city, 
"  upon  any  claim  or  demand,**  until  it  shall 
first  have  been  presented  to  the  oommon 
council  for  allowance,  does  not  include 
actions  for  personal  torts,  Kelley  y.  Madison, 
28  R.  570. 


5.  Their  constitutionality.  —  The 
oharter  of  a  municipal  corporation  authoris- 
ing the  expense  of  making  a  street  improve- 
ment, to  be  assessed  upon  those  specially 
benefited  thereby,  is  constitutional.  NkhoU 
v.  Bridgeport,  60  D.  636. 

A  city  charter  providing  that  when  the 
city  takes  private  property  for  a  street  the 
city  shall  pay  to  the  owner  the  value  of 
the  improvement  to  the  public  generally,  and 
that  the  remainder  of  the  value  of  the  prop- 
erty taken  shall  be  assessed  against  the 
property  fronting  on  such  street  and  in  the 
blocks  next  adjacent,  on  either  side  thereof, 
"according  to  the  value  of  the  property  so 
assessed,  and  in  the  proportion  that  the  own- 
ers thereof  may  be  respectively  benefited  by 
the  improvements,"  is  constitutional.  And 
the  assessment  upon  the  lot-owuers  fronting 
on  the  street  is  a  legitimate  and  constitu- 
tional exercise  of  the  taxing  power.  OarreU 
v.  SL  Louis,  69  D.  475. 

The  charter  of  a  city  authorized  the  city 
council  to  cause  the  improvements  of  streets 
at  the  cost  of  the  owners  of  the  adjoining 
lots,  and  provided  that  after  the  first  im- 
provement, repairs  were  to  be  made  at  the 
expense  of  the  city.  Held,  not  to  be  a  con- 
tract, and  that  a  subsequent  charter  author- 
izing the  reconstruction  of  such  streets,  at 
the  cost  of  adjacent  owners,  was  constita- 
tionaL     Bradley  v.  McAtee,  3  R.  309. 

A  city  charter  provided  that  the  owners 
of  land  on  streets  should  construct  and  main- 
tain sidewalks,  and  further,  that  they  should 
be  liable  to  all  persons  injured  by  their  fail- 
ure to  keep  them  in  repair  and  safe  for 
travelers.  Held,  that  the  latter  provision 
was  unconstitutional  so  far  as  it  imposed  a 
liability  to  others  than  the  city.  Noonan  v, 
SUUwater,  63  R.  23. 

6.  Amending  chartoij.  —  Mistake  in 
the  charter  of  a  township  cannot  be  cor- 
rected in  an  action  at  law  between  indi- 
viduals.   Enfield  v.  Permit,  20  D.  680. 

A  special  municipal  oharter  may  bs 
amended  by  a  general  law.  Bickels  ▼.  Anas- 
vilU  Street  R*y  Co.,  41  R.  661. 

An  amendment  to  a  charter  of  a  nranici- 
pal  corporation  takes  effect  without  accept- 
ance by  the  municipality.  Lycoming  v. 
Union,  63  D.  675. 

Acceptance  of  an  amendment  to  a  munici- 
pal charter,  where  acceptance  by  the  corpo- 
ration is  necessary,  should  clearly  appear. 
Taylor  v.  Comm'rs  of  Newberne,  64  IX  666. 

Such  acceptance  may  be  gathered  from 
any  act  or  acts  of  the  corporators,  as  each, 
which  can  satisfy  the  court  of  the  fact, 
where  the  statute  itself  does  not  direct 
the  mode  of  ascertaining  such  acceptance. 
lb. 

An  amendment  to  a  municipal  charter  will 
be  deemed  accepted  by  the  corporators,  in 
the  absence  of  any  provision  in  the  act  itself 
directing  the  mode  of  ascertaining 
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eeptanoe,  from  the  fact  that  an  election  was 
held  before  the  passage  of  the  act  upon  the 
question  whether  the  corporation  should  ap- 
ply to  the  legislature  for  sach  amendment, 
and  at  that  election  the  majority  of  those 
voting  Toted  in  favor  of  such  application, 
even  conceding  that  this  election  was  un- 
authorized, and  furthermore,  that  in  two 
subsequent  elections  for  commissioners  of 
the  town,  held  after  the  passage  of  the  act, 
the  question  of  the  acceptance  of  the  amend- 
ment was  again  virtually  submitted  to  the 
voters,  since  out  set  of  candidates  were 
avowedly  in  favor  of  executing  the  powers 
authorized  by  such  amendment,  and  another 
set  of  candidates  were  avowedly  against 
this,  and  in  both  of  these  elections  the  ma- 
jority of  the  former  set  of  candidates  were 
elected.     lb. 

Recognition  of  a  city  charter  in  the  con- 
stitution does  not  make  it  a  '*  constitutional 
charter,"  and  place  it  beyond  the  reach  of 
legislative  power.  Mayor  etc.  of  Baltimore 
v.  State,  74  D.  572. 

7.  Acceptance  or  adoption  of  char- 
ter. —  The  legislature  may  make  the  adop- 
tion of  a  city  charter  dependent  on  the 
consent  of  the  resident  tax -paying  house- 
holders.    People  v.  Butte,  47  R.  346. 

A  municipal  charter,  or  amendment  thereto, 
accepted  by  a  majority  of  the  corporators,  is 
binding  upon  alL  Taylor  v.  Comm'n  of  New- 
6eme,  64  D.  56a 

8.  Abandonment  of  charter. —  The 
legislature  enacted  that  a  city  might  aban- 
don its  charter  and  become  incorporated  un- 
der the  general  law,  by  a  vote  of  two  thirds 
of  its  council,  entered  in  the  journal,  a  copy 
thereof,  under  the  corporate  seal,  to  be  filed 
in  a  certain  office.  Such  a  vote  was  passed 
by  the  defendant,  and  the  same  was  entered 
in  the  journal;  and  a  copy  was  filed  as  ro- 

3 aired,  except  that  it  was  not  sealed,  the 
efendant  having  no  seal.  The  defendant 
had  been  incorporated  for  twenty  years,  and 
had  never  had  any  seal  Hela\  1.  That  the 
provision  for  the  sealing  was  merely  direc- 
tory; 2.  That  the  defendant  was  estopped 
from  raising  the  objection.  Brennan  v. 
WeatUrford,  87  R.  756. 

II.   POWBEC, 

1.  In  Otneral 

9.  Municipal  powers,  generauy,  and 
how  exercised.*  — A  municipal  corporation 
earn  only  exercise  the  powers  expressly 
granted,  and  such  others  as  may  be  neces- 
sary to  carry  the  powers  expressly  granted 
into  execution.  Collins  v.  Hotel*,  51  D.  4G5; 
People  v.  Albany,  27  D.  95;  Clark  v.  Des 
Moines,  67  D.  423. 

A  municipal  corporation  has  two  kinds  of 
powers;  one  governmental  and  public,  as  to 
which  it  is  clothed  with   sovereignty,  and 

•Judicial  and  ministerial  powers  of  cities, 
is*  note.  71  a  475-477. 
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the  other  private,  as  to  whioh  it  is  merely  a 
corporate  legal  individual.  Lloyd  v.  Mayor, 
55  D.  347. 

Public  policy  requires  that  proceedings  of 
a  municipal  corporation  should  be  kept 
strictly  within  the  limits  assigned  to  them 
by  the  statute  authorising  them,  and  if  they 
appear  not  to  come  withiu  those  limits,  they 
are  liable  to  reversal  by  certiorari,  and  are 
void  and  insufficient  to  support  a  title  pro- 
fessing to  be  founded  on  them.  Carron  v. 
Martin,  69  D.  584. 

A  municipal  corporation  is  body  of  special 
and  limited  jurisdiction,  and  its' powers  can* 
not  be  extended  by  intendment  or  impli- 
cation, but  must  be  confined  within  the 
express  grant  of  the  legislature.  St  Paul  v. 
Laidler,  72  D.  89. 

Ratification  by  a  municipal  corporation 
will  give  validity  to  acta  unauthorized  at  the 
time  of  their  performance,  because  the  char- 
ter had  not  yet  been  published.  Mills  v. 
Qleason,  78  D.  721. 

Where  power  is  conferred  upon  public 
officers  by  legislative  enactment,  such  power 
cuu  be  executed  by  them  only  in  the  way 
directed  by  the  law,  and  unless  the  law 
granting  the  power  is  strictly  complied  with, 
the  acts  of  the  officers  are  void.  Mayor  etc 
of  Baltimore  v.  Porter,  79  D.  686;  ZoUman 
v.  San  Francisco,  81  D.  96. 

A  city  council  can  only  execute  power 
conferred  upon  it  by  statute  in  the  way  ia 
which  all  its  powers  are  executed,  by  adopt- 
ing an  ordinance  for  that  purpose  preserib* 
ing  the  officer  by  whom,  and  the  manner  in 
which,  the  objects  of  the  law  should  be  ae* 
complished.  Mayor  etc  of  Bottom*  v. 
Porter,  79  D.  686. 

The  power  of  a  munioipal  corporation  to 
engage  in  works  of  internal  improvement, 
such  as  building  railroads,  canals,  hartars, 
etc.,  has  been  sustained  on  the  ground  that 
such  works  are  matters  of  public  concern, 
for  which  the  taxing  power  might  lawfully 
be  called  into  action.  Hasbrouck  v.  MUaktw 
fee,  80  D.  718. 

Municipal  corporations  cannot  lawfully 
engage  in  works  of  public  improvement  un- 
less empowered  by  legislative  authority  to 
do  so.    fb. 

A  city  having  power  to  widen  a  river 
might  have  the  power  of  deepening  it,  as  an 
incident  to  the  widening,  under  various  cir- 
cumstances.    BlstOM  v.  Chicago,  89  D.  861. 

Where  a  city  council  have  power  to 
widen  a  river,  and  act  under  that  power,  if 
they  include  in  their  action  a  matter  not 
within  their  cognizance,  their  action  might 
be  void  quoatl  hoc,  but  not  void  as  to  that  of 
which  they  had  jurisdiction.     V*. 

10.  Power  to  take  and  hold  land. 
—  'Hie  inhabitants  of  a  town  may  take 
and  hold  land  in  their  corporate  capacity. 
Worcester  v.  Enton*  7  D.  155. 

A  municipal  corporation,  as  an  incident, 
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ha*  power  to  take  and  hold  property,  rem! 
and  personal,  unices  restrained  by  express 
words  of  its  charter.  Christ*  t.  St.  Louis, 
•1  D.  698. 

Under  a  charter  authorising  a  city  to  boy 
real  and  personal  property  "for  the  use, 
convenience,  and  improvement  of  the  city,*' 
there  is  no  power  to  bay  real  estate  for  the 
tiolusive  benefit  of  a  fair  association,  as  a 
place  for  holding  their  anneal  fairs. 
mu/Ma  v.  McNab,  42  R.  118. 

Where  a  town  acquires  land  by  a  deed 
conditioned  that  the  land  shall  revert  unless 
within  a  certain  time  the  town  shall  erect 
thereon  a  certain  building  proper  for  raunici- 

Cil  purposes,  including  a  "public  haH,"  the 
nd  reverts  on  breach  of  the  condition. 
Clarke  v.  Moot,  c/  Brookfeeld,  51  R.  243. 

11.  Power  to  make  contracts,  gen- 
erally. —  A  contract  of  a  mnnioipal  corpo- 
ration not  made  in  the  mode  prescribed  by 
charter  cannot  be  ratified  and  made  obliga- 
tory, in  disregard  of  that  mode,  by  any  sab- 
sequent  action  of  the  corporate  authorities. 
Zottman  v.  San  Francisco,  81  D.  96. 

Ratification  is  equivalent  to  previous  au- 
thority, and  operates  upon  the  contract  in 
the  came  manner  as  though  the  authority  to 
make  the  contract  had  existed  originally. 
lb. 

Power  to  ratify  neoessarily  ■apposes  power 
to  make  contract  in  first  instance;  and  a 
power  to  ratify  in  a  yiven  mode  supposes 
the  power  to  contract  in  the  came  way.    To. 

Rules  that  govern  trustees  in  execution  of 
their  trust  do  not  apply  to  city  authorities; 
and  a  deed  by  them  need  not  recite  tne  ordi- 
nances or  resolutions  nnder  which  they  act, 
nor  chow  on  its  face  that  the  contingency 
hue  happened  which  would  authorise  the 
sale.    Jamison  v.  Fopiana,  97  D.  414. 

By  a  resolution  of  the  city  council  the 
mayor  was  directed  to  execute  a  deed  te  the 
legal  representatives  of  one  L.  He  made 
the  deed  to  0.  without  stating  that  he  was 
the  legal  representative  of  L.,  but  the  deed 
recited  that  it  was  made  under  a  compromise 
■ale,  in  pursuance  of  the  resolution  of  the 
city  council,  naming  the  date  when  the  ree- 
alatioa  was  approved.  Heia\  that  the  deed 
contained  a  mod  title  en  its  face,  end  must 
be  considered  prima  /ode  evidence  of  title. 
A. 

A  municipal  corporation  may,  without  ex- 
press authority,  employ  counsel  to  attend  to 
the  corporate  interests  in  another  state. 
Memphis  v.  Adams,  24  R.  831. 

A  city  was  the  owner  of  stock  in  a  railroad 
corporation,  concerning  which  there  was  liti- 
gation in  another  state.  The  mayor  and 
register  of  the  city  executed  a  power  of  at- 
torney  under  the  oorporate  seal,  appointing 
the  plaintiff  to  represent  the  interests  of  the 
eitr  in  such  litigation,  and  this  appointment 
and  employment  was  subsequently  ratified 
by  the  city  council.    Held,  that  the  plaintiff 


duly  employed;  that  the  contract  was 
within  the  implied  powers  of  the  city  get* 
eminent,  and  that  the  city  was  liable  for  tat 
services  rendered,    /ft. 

In  the  absence  of  express  authority,  a  city 
has  no  power  to  offer  a  reward  for  the  de- 
tection of  a  criminal.  Hanger  v.  Des  Moines, 
35  R.  266;  Murphy  v.  Jacksonville,  43  R  321 

19.  Contracts)  for  public  improve- 
ments. —  A  municipal  corporation  does  not 
become  liable,  on  ground  of  implied  contract 
to  pay  for  benefits  received,  for  the  value  ef 
improvements  made  without  any 
having  been  made  therefor  in  the 
prescribed  by  the  charter;  for  the  law 
implies  an  agreement  against  its  an 
stnetions  ana  prohibitions;  it  never  implies 
an  obligation  to  do  that  which  it  forbids  th« 
party  to  agree  to  do.  Zottman  ▼.  Am  Fran- 
cisco, 81  D.  96. 

It  is  presumed,  in  the  absence  of  proof  te 
the  contrary,  that  city  authorities  have  com- 
plied with  the  requirements  of  law  in  mak- 
ing a  contract  for  the  paving  of  city   ' 
New  Orleans  y.  Hatpin,  87  D.  023. 

In  absence  of  proof  of  fraud, 
by  a  city  of  authorised  contract  work*  apes 
the  certificate  of  a  public  officer  that  it  wae 
rightly  done,  is  prima  fade  evidence  in  favor 
of  the  city  as  to  the  completion  and  manner 
in  which  the  work  was  performed.    To. 

A  dtv  is  not  prohibited  from  contracting 
to  lay  Nicholson  pavement  by  its  charter, 
which  provides  that  no  contracts  shall  be 
made  by  the  city,  except  with  the  lowest 
bidder,  after  advertisement  of  proposals, 
although  the  right  to  lay  it  is  patented,  and 
owned  by  a  single  firm,  which  was  the  only 
bidder.  Hobart  v.  DetroU,  97  D.  186.  Con- 
tra, see  Dean  v.  Charlton,  99  D.  206. 

A  city  is  not  bound  to  let  public  work  te 
contractors.    Cummins  v.  8ewmonr,  41  R.  618. 

18.  Advertising  for  propoasUa.— 
Where  the  city  charter  anthoriase  contract 
for  work  to  be  given  only  to  the  lowest  bidder, 
after  notioe  of  the  contemplated  work  in  too 
public  Journals,  a  contract  made  in  any  other 
way— that  is,  given  to  any  other  peraon  than 
each  lowest  bidder — cannot  be  subsequently 
affirmed;  for  the  oorporate  authorities  can- 
not do  retroactive!  v  what  they  are  prohibited 
from  doing  originally.  ZoUman  v.  8am  Fran* 
Cisco,  81  D.  96. 

14.  Kegotiableinetrumente, —  A  note 
made  to  a  town  treasurer  by  name,  •■  or  hot 
successors  in  office,**  may  be  sued  on  by  the 
town.     Arlington  v.  Hinds,  12  D.  704. 

Parol  evidence  to  show  the  town  of  which 
the  nominal  payee  in  such  note  was  treasurer 
is  admissible,  if  the  note  does  not  ahow  that 
fact     lb. 

15.  Power  to  borrow  money.*  —A 
power  to  borrow  money  is  incident  to 
other  usual  powers  of  a  municipal 

•  Implied  power  to  sorrow  money*  eee 
D.190-1M 
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Hon,  and  may  be  exercised  by  such  a  body 
even  though  no  express  grant  of  the  power 
Is  found  in  the  charter  of  the  corporation. 
Bank  of  CktiUcothe  t.  ChMicoihc  30  D.  185. 
Thus  a  city  has  authority  to  borrow  money 
and  issue  its  bonds  therefor,  to  purchase  fire 
apparatus,  or  cemetery  grounds,  to  establish 
markets,  and  to  do  many  other  things,  for 
the  execution  of  which  money  would  do  ne- 
cessary as  a  means.  Mills  v.  Qleason.  78  D. 
721. 

A  municipal  corporation  authorized  to 
contract  dents  and  execute  undertakings 
requiring  money  may  borrow  money  fdr 
those  nurposes  and  issue  its  bonds  or  other 
obligations  therefor  without  any  direct  stat- 
utory authorisation;  and  the  fact  that  on 
previous  occasions  statutes  have  been  oassed 
authorizing  such  issuances  of  bonds  is  not 
conclusive  that  the  corporation  has  not  such 
authority  independent  of  statute.  Mills  v. 
Oleason,  78  D.  721.  8o  when  a  municipal 
corporation  has  lawfully  created  a  debt,  it 
has  the  power,  unless  restrained  by  its  char- 
ter or  by  statute,  to  issue  bonds  therefor. 
WWkmurportv.  Com.,  24  R.  208. 

A  municipal  corporation  ordained  by  or- 
dinance that  certain  streets  be  improved, 
that  money  be  borrowed  for  that  purpose, 
and  that  bonds  of  the  city  be  issued  therefor. 
Held,  that  the  ordinance  was  valid  although 
not  expressly  authorized  by  the  oharter  or 
by  statute,    75. 

Conferring  power  of  taxation  upon  a  mu- 
nicipal corporation  does  not  deprive  it  of  the 
power  of  borrowing  money.  J^Usr.  Oleason, 
78  D.  721. 

A  provision  of  a  oharter  of  a  city  author- 
izing it  to  borrow  money,  and  to  issue  bonds 
therefor,  and  to  expend  the  money  in  the 
liquidation  of  Hs  debts,  and  in  improvements, 
does  not  prohibit  it  from  funding  its  existing 
debts,  and  issuing  bonds  therefor,  or  giving 
written  evidences  in  any  form  the  parties 
may  agree  upon.  Galena  v.  Corwith,  96  D. 
557. 

Mnneipal  corporations  having  power  to 
contract  debts  may  provide  for  tneir  pay- 
ment without  express  authority  of  oharter, 
in  such  mode  as  they  and  the  holders  of  the 
indebtedness  may  agree  upon;  and  they  may 
fund  their  debts,  if  that  be  deemed  the  best 
policy,  and  issue  the  necessary  evidences 
thereof.    lb. 

A  city  was  authorized  by  statute  to  borrow 
money  for  city  purposes  not  to  exceed  two 
hundred  thousand  dollars,  and  to  issue  bonds 
therefor.  Held,  not  to  limit  the  inherent 
power  of  the  oily  to  »mc  bonds  beyond  that 
amount  for  municipal  purposes.  Williams- 
port  v.  Com.,  24  R.  208. 

16.  Power  to  make  rabocriptionai  in 
aid  of  railroads.  * — An  act  of  the  legisla- 

*  Constitutionality  of  statutes  permitting  muni- 
cipal corporations  to  subscribe  for  stock  in  rail- 
toads,  see  note,  61 D.  6M-CB&, 


ture  authorizing  municipal  corporations  to 
aid  in  the  construction  of  railroads,  and  to 
impose  a  tax  therefor,  is  unconstitutional. 
People  v.  Salem,  4  R.  400;  Hanson  v.  Vernon, 
1  R.  215;  Whiting  v.  Sheboygan  etc  R.  A.  Co., 
3  R.  80.  But  see  Okott  v.  Supervisors,  16 
Wall  678. 

An  act  of  the  legislature  authorising  a 
city  to  raise,  by  taxation  of  its  citizens,  the 
money  for  constructing  a  railroad  leading 
into  such  city  from  points  within  or  without 
the  state,  when  the  railroad  is  deemed  by  a 
majority  of  the  citizens  to  be  essential  to 
the  interests  of  the  city,  is  not  unconstitu- 
tional. Walker  v.  Cincinnati,  8  R.  24;  ConwCrs 
of  Leavenxoorth  v.  Miller,  12  R.  425;  Stewart 
v.  Supervisors  etc.,  1  R.  238,  overruling  Han' 
son  v.  Vernon,  1  R.  215. 

A  municipal  corporation  cannot,  without 
special  authority,  subscribe  for  stock  in  a 
railroad  corporation,  and  issue  bonds  in 
payment  thereof;  but  such  authority  may 
be  conferred  by  statute  whenever  it  is  ex- 
pedient; and  when  so  given  in  any  case,  it 
must  be  executed  as  prescribed  in  the  grant 
if  executed  at  all;  and  the  terms  of  the 
grant  cannot  be  legally  departed  from  or 
exceeded,    Aurora  v.  West,  85  D.  413. 

If  a  city  is  authorized  to  subscribe  for 
stock  in  aid  of  a  railroad  which  shall  run  to 
it,  and  such  city  is  not  made  one  of  the 
points  of  the  road  in  the  charter,  no  abso- 
lute subscription  for  stock  in  such  corpora- 
tion can  be  made  by  such  city  until  action 
had  been  had  to  bring  the  railroad  to  suck 
city.    lb. 

A  railroad  running  through  a  city  runs  to 
such  city,  within  the  meaning  of  a  statute 
authorising  a  subscription  by  the  city  in  aid 
of  the  railroad  in  case  it  runs  to  it.    lb. 

A  legislative  act  authorizing  subscription 
by  a  city  to  the  stock  of  a  railroad  corpora- 
tion is  not  forbidden  by  section  13  of  article 

I  of  the  Pennsylvania  constitution,  provid- 
ing that  ^  each  house  may  determine  the 
rules  of  its  proceedings,  punish  and  expel 
members,  and  "  shall  have  all  other  powers 
necessary  for  a  branch  of  the  legislature  of  a 
free  state,*9  that  section  not  being  a  restric- 
tion upon  the  legislative  authority  of  the 
two  houses,  but  a  bestowal  of  privileges 
upon  the  separate  branches.  Sharpless  v. 
Mayor  etc  of  Philadelphia,  59  D.  759. 

The  obligations  of  no  existing  contract 
are  impaired  by  an  act  of  the  legislature 
authorizing  a  city  to  subscribe  to  railroad 
stock,  nor  does  the  act  attempt  the  impossi- 
bility of  creating  a  contract,  uut  merely  au- 
thorizes two  corporations  to  make  one  if 
they  shall  see  proper.    lb. 

Lands,  goods,  or  persons  are  not  injured 
by  such  legislative  act,  so  that  residents 
and  tax-payers  of  the  city  are  entitled  to  a 
judicial  remedy  for  it  agreeably  to  section 

II  of  article  9  of  the  Pennsylvania  consti- 
tution, providing  that  the  courts  shall  be 
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open,  and  "every  man,  for  an  injury  done 
him  in  his  lands,  goods,  person,  or  reputa- 
tion, shall  have  redress  by  due  course  of 
law,  and  right  and  justice  administered 
without  sale,  denial,  or  delay."  It  is  no 
injury  at  all,  except  on  the  gratuitous  as- 
sumption that  it  is  forbidden  in  some  other 
part  of  the  constitution.    lb. 

The  right  of  acquiring,  possessing,  and 
protecting  property  is  not  violated,  under 
section  1  of  article  9  of  the  Pennsylvania 
constitution,  by  such  a  legislative  act.  The 
right  of  property  is  not  so  absolute  but 
that  it  may  be  taxed  for  the  public  benefit. 
lb. 

A  person  will  not  be  deprived  of  property 
without  the  "  judgment  of  his  peers  or  the 
law  of  the  land,"  in  violation  of  section  9  of 
article  9  of  the  Pennsylvania  constitution, 
bv  such  an  act.  It  cannot  be  said  that  a 
citizen  is  deprived  of  his  property  when  he 
is  left  in  the  undisturbed  possession  of  it, 
whatever  taxation  may  be  imposed  on  it. 
lb. 

Citizens  and  tax-payers  have  no  ground 
of  complaint  against  such  legislative  acts, 
except  because  such  acts  authorize  the  cre- 
ation of  a  public  debt,  of  which  they  may  be 
required  hereafter  to  pay  a  part  in  the 
shape  of  taxes.  By  taxation  alone  can  harm 
ever  come  to  them.    lb. 

Such  laws  are  unobjectionable,  if  it  be 
within  the  scope  of  legislative  power,  with 
the  consent  of  the  local  authorities,  to  per- 
mit the  assessment  of  a  local  tax  for  the 
purpose  of  assisting  the  corporation  to  build 
a  railroad.     lb. 

The  state  may  permit  a  desirable  publio 
improvement  to  be  done  by  a  company,  if 
she  declines  to  make  it  herself;  and  the  fact 
that  it  is  made  by  a  private  corporation 
does  not  take  away  its  character  as  a  public 
work,     lb. 

The  interest  of  the  publio  is  not  extin- 
guished, nor  is  the  work  made  a  private 
one,  though  the  corporation  has  an  interest 
in  it,  because  a  company  making  a  public 
improvement  has  the  right  to  be  compen- 
sated for  the  expense  of  constructing  it  by 
taking  tolls  for  its  use.    lb. 

The  state  may  authorize  a  city  or  district 
to  create  a  debt  by  a  subscription  to  the 
stock  of  a  private  corporation  engaged  in 
making  a  public  work,  provided  such  city 
or  district  has  a  special  interest  in  the  work 
to  be  sq  aided,  the  state  having  the  consti- 
tutional power  to  create  a  state  debt  by 
such  a  subscription  on  behalf  of  the  whole 
people,     lb. 

The  court  will  not  determine  the  amount 
of  the  city's  interest  in  a  proposed  railroad, 
to  the  stock  of  which  such  city  has  been 
authorized  to  subscribe.  Such  matters  are 
to  be  settled  by  her  own  officers  and  by  the 
legislature;  and  it  is  enough  for  the  court 
to  know  that  the  city  may  have  a  public 


interest  in  the  railroad,  and  that  there  is 
not  a  palpable  and  dear  absence  of  all  pos- 
sible interest  perceptible  by  every  mind  at 
first  blush.     lb. 

17. or  other  corporations.*— The 

legislature  has  constitutional  power  to  au- 
thorize a  municipal  corporation  to  subscribe  to 
stock  of  a  corporation,  the  object  of  which  is 
the  improvement  of  the  navigation  of  a  river 
near  the  site  of  such  municipal  corporation, 
though  the  improvement  is  to  commence  ten 
miles  above  it  Taylor  v.  Commrt  of  New- 
berne,  64  D.  666. 

A  statute  is  constitutional  that  directs  a 
tax  to  be  levied  upon  realty  alone  within  a 
town,  whereby  the  subscription  by  the  town 
to  stock  in  a  private  corporation  prosecuting 
a  work  to  the  benefit  of  the  town  may  be 
paid.     lb. 

A  statute  authorised  a  municipal  corpora- 
tion, with  the  consent  of  a  majority  of  the 
owners  of  taxable  property,  to  subscribe  for 
the  stock  of  a  private  corporation  and  to 
issue  bonds  in  payment  therefor.  Held,  I. 
That  the  statute  was  void,  inasmuch  as  it  at- 
tempted to  authorize  taxation  for  other  than 
public  purposes;  2.  That  the  fact  that  the 
corporation  would  tend  to  increase  the  busi- 
ness prosperity  of  the  town  did  not  render 
its  purpose  public;  and  3.  That  the  town 
was  not  estopped  from  denying  the  validity 
of  the  bonds  by  the  fact  that  it  had  previ- 
ously voted  a  special  tax  to  pay  interest 
thereon.  Weumer  v.  Village  of  Douglas,  21 
R.686.  ^^ 

18.  Power  to  paas  by-laws  and  ordi- 
nances. —  1.  In  general.  —  The  legislature 
may  confer  upon  a  municipal  corporation  the 
power  to  pass  any  by-law  or  ordinance 
which  is  not  unreasonable  or  opposed  to  the 

Sneral  law  of  the  state.    Mayor  etc   e/ 
obUe  v.  TuiOe,  36  D.  441. 

The  legislature  may  authorize  a  municipal 
corporation  to  make  by-laws  for  local  objects, 
such  as  the  prevention  of  nuisances.  Tanner 
v.  Trustees  of  Albion,  40  D.  337. 

Police  power  may  be  delegated  to  munici- 
pal corporations  under  the  general  power  of 
the  legislature  to  establish  such  corporations. 
SL  Paul  ▼.  Colter,  90  D.  278. 

A  municipal  ordinance  maybe  published 
at  any  time  when  the  time  of  publication  is 
not  fixed  by  statute.    lb. 

A  city  may  not  be  enjoined  from  passing 
an  ordinance,  Harrison  v.  New  Orleans,  39 
R.272. 

2.  Scope  and  extent  of  the  power,  —  The 
erection  of  a  private  hospital  within  the 
limits  of  a  city  may  be  forbidden  by  ordi- 
nance and  thereby  made  unlawful.  MUnm  v. 
Davidson,  16  D.  189. 

Polios  regulations  may  forbid  such  use  and 
such  modifications  of   private  property  as 

*8tatutes  authorising  cities  to  subscribe  to 
stock  of  and  make  donations  to  corporations* 
whether  valid,  see  note,  69  D.  782-79U. 
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would  prove  injurious  to  the  citizens  gener- 
ally.     Wadleigkr.  Oilman,  28  D.  188. 

In  this  particular  the  legislature  may  dele- 
gate a  portion  of  its  power  to  a  city  govern- 
ment,   lb. 

The  power  to  enact  ordinances,  being  dele- 
gated, must  be  strictly  construed.  Heeney 
v.  Sprague,  23  R.  502. 

Under  a  power  to  "  prevent  riots,  noise, 
disturbance, '  etc,  and  "  preserve  peace  and 
order,"  a  town  may  enact  an  ordinance  for 
the  arrest  and  punishment  of  persons  found 
intoxicated.  Town  of  Bloomfield  v.  Trimble, 
37  R.  212. 

3.  Its  limits  and  exceptions.*—  An  act  of 
incorporation  cannot  constitutionally  confer 
on  a  municipality  the  power  to  pass  ordi- 
nances authorizing  the  sale,  without  notice 
to  the  owner,  of  property  left  on  the  levee 
beyond  a  certain  time.  Lanfear  v.  Mayor, 
23  D.  477. 

The  city  can  authorise  the  removal  of  such 
property  at  the  expense  of  the  owner.    lb. 

A  municipal  corporation  has  no  authority 
to  enact  an  ordinance  prohibiting  or  punish- 
ing a  breach  of  the  peace,  under  a  charter 
authorizing  it  "  to  pass  laws  and  ordinances 
necessary  and  proper  to  preserve  the  health 
and  comfort  of  the  town.  Corp.  of  Raleigh 
T.  Dougherty,  39  D.  149. 

A  municipal  corporation  authorized  by 
charter  to  pass  ordinances  directing  streets 
to  be  improved  "in  suoh  manner  as  they 
may  prescribe  "  must  prescribe,  by  action  of 
the  common  council,  the  manner  of  making 
an  improvement  directed  by  aa  ordinance, 
and  cannot  authorise  it  in  general  terms, 
leaving  the  manner  of  making  it  to  be  deter- 
mined i>y  administrative  officers.  Thompson 
▼.  Schermerhorn,  65  D.  385. 

A  city  council  cannot,  by  ordinance,  mod- 
ify or  repeal  an  act  whereby  a  borough  is 
laid  out,  and  enacting  that  the  "streets, 
lanes,  and  alleys  thereof "  shall  forever  be 
and  remain  publio  highways.  Com.  v.  Brit 
ttcR.  R.  Co.,  67  D.  471. 

A  municipal  corporation  cannot  legislate 
criminally  upon  a  case  fully  covered  by  state 
law.  Mayor  etc  v.  Hussey,  68  D.  462;  Sx 
parte  Bourgeois,  46  R.  420. 

A  municipal  corporation's  power  to  pass 
ordinances  must  be  exercised  reasonably  and 
in  sound  discretion,  as  well  as  strictly  within 
the  limits  of  the  oharter,  and  in  perfect  sub- 
ordination to  the  constitution  and  general 
laws  of  the'  land,  and  rights  dependent 
thereon.     St.  Paul  v.  Laidler,  72  D.  89. 

A  municipal  corporation  has  incidental 
power  of  enacting  sanitary  regulations,  but 
if  an  ordinance  goes  beyond  or  outside  of 
this  power,  it  cannot  be  sustained  thereun- 
der,    lb. 

A  municipal  corporation  cannot  pass  ir- 
revocable ordinances.     It  cannot  abridge  its 

*  Ordinances,  limitations  on  do  war  to  enact, 
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own  legislative  powers.  State  v.  Graves,  81 
D.  639. 

Under  powers  to  "  suppress  and  restrain" 
disorderly  houses  and  to  enact  ordinances  to 
•'  improve  the  morals  and  order  "  of  the  com- 
munity, a  city  cannot  enact  an  ordinance  de- 
claring the  keeping  of  a  disorderly  house  a 
misdemeanor,  punishable  by  fine  and  impris- 
onment.    Chariton  v.  Barber,  37  R.  209. 

19.  Power  to  enforce  them.  —Power 
to  pass  a  by-law  carries  as  an  incident  the 
power  to  enforce  its  observance  by  some  rea- 
sonable penalty;  what  is  a  reasonable  pen- 
alty is  to  be  determined  by  a  consideration 
of  the  offense  prohibited.  Mayor  etc  of  Mo* 
bile  v.  YuilU%  36  D.  441. 

A  city  has  no  power  to  punish  disobedi- 
ence of  its  ordinances  by  fine,  imprisonment, 
or  other   penalty,   unless    it   is   expressly 

rnted  by  its  charter.    State  v.  Bright,  68 
155. 

The  keeping  of  a  gaming-house  being  an 
indictable  offense,  the  punishment  of  which 
is  within  the  exclusive  jurisdiction  of  the 
courts,  no  corporate  court  can  take  cogni- 
sance and  punish  therefor,  excluding  the 
party  from  a  trial  by  jury.  State  v.  Cor.  of 
Savannah,  4  D.  708. 

An  ordinance  which  a  municipal  corpora- 
tion is  authorized  to  make  is  as  binding 
upon  its  members  and  all  other  persons 
as  any  statute  or  other  law  of  the  common- 
wealth, whether  they  have  knowledge  of  its 
existence  or  not  Heland  v.  Lowell,  81  D. 
670. 

By-laws  of  a  city  are  binding  on  strangers 
coming  within  the  territorial  limits  of  the 
city.     Vandine,  Petitioner,  17  D.  361. 

A  seizure  under  a  municipal  ordinance  be- 
comes a  trespass  ab  initio,  if  there  has  been  a 
failure  to  comply  with  the  subsequent  pro- 
ceedings prescribed  by  the  ordinance.  Bourn' 
gard  v.  Mayor,  29  D.  437. 

An  ordinance  of  a  municipal  corporation 
imposing  a  penalty,  and  enforcing  it  by  seiz- 
ure and  sale  or  by  forfeiture,  without  a  trial 
in  due  course  of  law,  is  void,  and  an  act  of 
the  legislature  authorizing  such  ordinance 
is  unconstitutional  Rost  v.  Mayor,  36  D. 
186. 

Enforcement  of  municipal  by-laws,  and  in- 
fliction of  fines  thereunder  without  the  inter- 
vention of  a  jury,  is  not  in  conflict  with  the 
provision  of  the  state  constitution  securing 
the  trial  by  jury,  "aa  heretofore  used  in  this 
state,"  because  such  right  was  not  claimed 
for  or  accorded  to  offenders  in  such  cases  be- 
fore the  adoption  of  the  state  constitution. 
Floyd  v.  Com.,  58  D.  558. 

By-laws  and  ordinances  will  not  be  en- 
forced by  an  injunction  restraining  a  prohib- 
ited act  unless  the  act  is  shown  to  be  a 
nuisance  per  se.  Waupun  v.  if  core,  17  R. 
446. 

Thus  where  a  village  ordinance  forbade 
the  erection  of  any  wooden  buildings  within 
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certain  limits, — held,  that  the  act  prohibited 
was  not  a  nuisance,  and  would  therefore  not 
be  restrained  by  injunction.     lb. 

90.  Validity  of  ordinance*.— 1.  What 
ordinances  are  valid.* — An  ordinance  of  a  city 
council  alleged  to  have  been  "duly  made, 
where  such  allegation  is  not  denied,  will  be 
presumed  to  have  been  passed  by  a  unani- 
mous vote  as  required  by  the  city  charter. 
Louisville  v.  Hyatt,  36  D.  594. 

A  municipal  by-law  imposing  penalties  on 
offenses  within  the  jurisdiction  of  the  corpo- 
ration is  not  necessarily  invalid  because  there 
is  a  statute  imposing  penalties  for  the  same 
offenses.    Rogers  v.  font*,  19  D.  493. 

A  city  ordinance  authorising  an  inspector 
to  measure  coal  sold  within  the  city,  and  al- 
lowing him  a  fee  therefor,  is  not  repuguant 
to  the  constitution  of  the  United  States,  as 
applied  to  imported  ooaL  City  Council  ▼. 
Roaers,  13  D.  751. 

An  ordinance  requiring  every  person  on  a 
certain  street  to  lay  a  pavement  in  front  of 
his  lot,  or  in  default,  requiring  the  constable 
to  do  so  and  bring  an  action  against  the 
owner  for  the  costs,  is  not  in  the  nature  of  a 
tax,  and  is  not  unconstitutional  because  un- 
equal; nor  is  it  unequal  and  void  because  one 
lot  may  be  improved  and  more  valuable  than 
another.     Mayor  v.  Maherry,  44  D.  315. 

It  is  not  essential  to  the  validity  of  an  or- 
dinance, executing  powers  conferred  by  the 
legislature,  that  it  should  state  or  indicate 
the  power  in  execution  of  which  the  or- 
dinance was  passed.  If  it  state  no  partic- 
ular power  as  its  basis,  judicial  courtesy 
requires  that  it  should  be  regarded  as  em- 
anating from  that  power  which  would  have 
warranted  its  passage.  If  two  such  powers 
exist,  it  may  be  imputed  to  either,  in  con- 
formity to  which  its  provisions  and  pre- 
requisites show  that  it  has  been  adopted. 
Meth.  P.  Church  v.  Baltimore,  48  D.  540. 

A  city  ordinance,  requiring  the  owners  of 
lots  on  streets  which  have  been  graded,  paved, 
and  guttered,  to  pave  the  sidewalks  adjoin- 
ing their  lots,  is  valid,  and  if  the  owners  do 
not  comply,  the  city  may  do  the  work  and 
collect  the  expense  from  the  owners.  Sand* 
v.  Richmond,  31  R.  742. 

A  village  may  ordain  that  places  of  busi- 
ness shall  not  be  kept  open  on  Sunday,  al- 
though the  general  law  only  forbids  such 
labor  on  Sunday  as  "disturbs  the  peace  and 
good  order  of  society."  McPherson  v.  Village 
qfChebanse,  55  R.  857. 

A  city  may  reasonably  prohibit  hog-pens 
except  for  purposes  of  commerce.  State  v. 
Ho/comb,  56  R.  853. 

A  oity  ordinance  prohibiting  disreputable 
women  from  standing  or  loitering  about  the 
streets  or  stores  at  night,  unless  on  unavoid- 
able business,  is  valid.  Braddy  v.  MULedgc- 
ville,  58  R.  443. 

*  Ordinances,  when  and  over  what  territory 
valid,  see  note,  16  D.  191-19*. 


An  ordinance  requiring  the  removal  of 
powder  magazines  from  a  city  is  valid,  al- 
though the  city  had  sold  the  sites  to  tbt 
owners  for  the  purpose  of  erecting  such 
magazines.  Davenport  v.  Richmond,  59  R. 
694. 

A  city  ordinance  which  provides  that 
"any  person  who  shall  be  found  in  or  fre- 
quenting any  disorderly  house  shall  be  subject 
to  a  fine '  is  not  void  because  it  fails  to  use 
the  word  "unlawfully."  State  ▼.  Botlun,  GO 
R.780. 

A  municipal  corporation  was  authorized 
by  its  charter  to  make  by-laws  regulating 
the  erection  of  buildings.  Held,  that  a  by- 
law requiring  a  building  license  and  imposing 
a  license  fee  was  valid.  Welch  v.  Hotchkass, 
12  R.  383. 

A  statute  made  the  keeping  of  a  "  bawdy- 
house  or  brothel "  a  misdemeanor.  A  muni- 
cipal charter,  subsequently  granted,  author- 
ized the  city  council  "by  ordinance,  not 
inconsistent  with  any  law  of  the  state,  .... 
to  regulate  or  suppress  bawdy-houses." 
Held,  that  the  charter  operated  as  a  repeal 
pro  tanto  of  the  statute,  and  that  an  ordi- 
nance lioensing  bawdy-houses  was  valid. 
State  v.  Clarke,  14  R.  471. 

2.  What  ordinances  are  invalid.*  —  A  by* 
law  of  a  town  not  consistent  with  the  gen- 
eral laws  of  the  state  is  void,  Robinson  v. 
Mayor  of  Franklin,  34  D.  625. 

Power  conferred  on  a  municipal  corpora- 
tion to  enact  such  ordinances  as  it  shall  deem 
necessary  for  "  the  well  regulation,  interest, 
.health,  cleaniness,  convenience,  and  advan- 
tage "of  the  corporation,  and  "to  require 
and  compel  the  abatement  of  nuisances," 
does  not  authorize  the  municipality  to  pass 
an  ordinance  prohibiting  swine,  cattle, 
horses,  and  so  forth,  from  running  at  lam, 
in  contravention  of  the  general  law  of  we 
state,  which  allows  such  animals  to  ran  at 
large.     Collins  v.  Hatch,  51  D.  465. 

An  ordinance  providing  for  seizure  and 
sale,  without  process,  of  all  hoes  found  run- 
ning at  large,  by  the  marshal  of  a  city,  and 
providing  what  disposition  should  be  made  of 
the  proceeds  of  sale,  is  unconstitutional,  at 
depriving  a  citizen  of  property  without 
notice  or  trial.  Donovan  v.  Mayor  etc  of 
Vicksbura,  64  D.  143. 

An  ordinance  ratifying  or  confirming  an 
act  of  an  officer  after  it  has  been  performed 
by  him,  under  a  law  which  provided  that  the 
city  council  should  provide  for  the  execution 
of  the  act  which  was  performed  by  the 
officer,  is  void,  and  cannot  give  vitality  to 
such  act;  being  performed  without  authority, 
it  is  not  binding,  and  cannot  be  made  bind- 
ing by  the  city  council  afterwards.  Mayor 
etc  of  Baltimore  v.  Porter,  79  D.  686. 

A  stationary  steam-engine  in  a  oity  is  not 
in  itself  a  nuisance;  and  an  ordinance  pro- 

*  Ordinances  unreasonable  and  invalid*  ln- 
stances  of,  see  note,  &>  &.  70s,  70s. 
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bibiting  any  person  from  patting  up  one 
without  the  consent  of  the  mayor  and  com- 
mon council,  and  allowing  the  revocation  of 
such  permits  and  compelling  the  removal  of 
such  engines,  on  six  months'  notice,  nnder 
a  prescribed  penalty,  is  unreasonable  and 
void,  although  the  charter  authorizes  ordi- 
nances for  the  prevention  and  extinguish- 
ment of  fire,  for  the  security  of  persons  and 
property,  and  for  the  promotion  of  the  in* 
terests  and  good  government  of  the  oity. 
Mayor  etc  v.  Radecke,  33  R.  239. 

A  penal  ordinance  absolutely  forbidding 
any  prostitute  or  lewd  woman  to  reside  in, 
stay  at  or  in,  or  inhabit,  any  room,  house,  or 
plaoe  in  a  oity,  and  forbidding  the  renting 
of  any  such  premises  to  such  persons,  is  void. 
MUWoen  ▼.  City  Council,  38  R.  629. 

A  city  ordinance  limiting  the  speed  of 
railway  trains  to  four  miles  an  hour  is  void 
as  to  a  portion  of  a  railway  which,  although 
within  the  city  limits,  runs  for  several  miles 
through  fenced  agricultural  lands  not  thickly 
inhabited.  Meyer*  v.  Chicago  etc  R.  R.  Co., 
42R.50. 

A  charter  authority  to  make  ordinances 
to  ••  secure  the  health,  peace,  and  improve- 
ment" of  a  city  does  not  warrant  an  ordi- 
nance enjoining  the  closing  of  stores  on  Sun- 
day, that  act  being  commanded  by  the  gen- 
eral law.     CortaUis  v.  Garble,  45  R.  134. 

A  city  ordinance  forbidding  the  working 
of  convicts  upon  the  streets,  anddeolaring 
it  a  nuisance,  is  invalid.  Ward  v.  Little 
£oek,48R.46. 

A  village  charter  empowered  the  trustees 
to  enact  and  enforce  ordinances  "  for  the  gov- 
ernment and  good  order  of  the  village,  for 
the  suppression  of  vice,  for  the  benefit  of 
trade  and  commerce,  and  for  the  good  health 
thereof. "  The  trustees  enacted  an  ordinance 
prohibiting  the  sale,  without  license,  at  tem- 
porary stands  or  tables,  "  of  any  lemonade," 
etc  Plaintiff  was  arrested  for  a  violation  of 
the  ordinance,  Held,  that  the  ordinance 
was  void,  as  an  unreasonable  restraint  of 
trade,  and  afforded  no  justification  for  the 
arrest.    Barling  v.  West,  9  R.  576. 

A  city  ordinance  required  a  railroad  com- 
pany to  keep  a  flagman  by  day  and  a  red 
lantern  by  night,  at  a  point  where  its  track 
crossed  a  street.  Held,  that  the  require- 
ment was  not  reasonable,  the  crossing  being  an 
ordinary  one,  and  not  unusually  dangerous. 
Whether  such  a  requirement  is  within  the 
constitutional  limitations  in  the  exercise  of 
the  police  power  is  a  question  for  the  courts 
to  decide.  Toledo  etc  R.  B.  Co.  v.  Jackson- 
tate,  16R.  611. 

A  municipal  ordinance  forbade  the  sale  of 
goods  on  Sunday,  but  excepted  from   its 

2ieration  those  keeping  their  business  places 
osed  on  Saturday.    Held,  unconstitutional, 
«a    giving   to   Jews   a  privilege  denied  to 
others,     ahtveport  v.  Levy,  21  R.  553. 
A  city  ordinance  prohibited  ••  drumming  " 


or  soliciting  patronage  for  hotels,  boarding* 
houses,  bath-houses,  physicians,  quaoka,  and 
vendors  of  nostrums.  Held,  void  as  to  com- 
petent physicians;  and  so,  it  seems,  as  to 
hotels,  boarding-houses,  and  bath-bouses. 
Thomas  v.  Hot  Springs,  36  R.  24. 

3.  Sustaining  and  impeaching,  —  An  or- 
dinance made  null  and  void  for  want  of 
recording  may  be  made  valid  and  binding  by 
act  of  the  legislature.  Schenley  v.  Com,,  78 
D.  359. 

A  statute  passed  subsequent  to  the  enact- 
ment of  an  invalid  ordinance,  purporting  to 
empower  the  common  council  to  enforce 
"any  regulation,  contract,  or  law  hereto- 
fore made  upon  the  subject"  concerning  *  hioh 
the  ordinance  deals,  but  not  naming  the  par* 
tioular  ordinance  in  question,  is  not  in  i  tself 
a  confirmation  of  the  ordinance  so  as  to  vali- 
date it     Cldcago  v.  Rumpff,  92  D.  196. 

An  ordinance  may  be  impeached  by  show* 
ing  that  it  was  not  passed  in  the  manner  re- 
quired by  the  charter,  and  the  corporation 
books  are  not  conclusive  on  that  point. 
Louisville  v.  Hyatt,  86  D.  594. 

The  validity  of  distinot  and  independent 
parts  of  an  ordinance  is  not  affected  by  the 
fact  that  other  such  parts  are  void  as  unau- 
thorized by  the  charter.  SheUon  v.  Mayor 
of  Mobile,  68  D.  143. 

21.  Their  interpretation  and  effect. 
—  The  ordinances  of  a  municipal  corporation 
have,  when  valid,  as  binding  an  effect  on  the 
members  thereof  as  if  they  were  statutes  en- 
acted by  the  state  legislature.  Milne  v. 
Davidson,  16  D.  189. 

A  municipal  corporation  must  act  within 
the  limits  of  its  delegated  authority.  But  if 
its  ordinances  admit  of  two  constructions, 
they  should  receive  the  one  consistent  with 
the  power  given,  and  not  that  which  is  in 
violation  of  it.  Baltimore  v.  Hughes,  19  D. 
243. 

An  ordinance  has  reference  to  nuisances, 
and  not  to  occasional  impediments  incident 
to  the  nature  of  a  street,  and  arising  from 
necessity,  where  it  imposes  a  penalty  on  any 
person  for  encumbering  or  obstructing  any 
part  of  any  street,  lane,  or  alley.  Clark  v. 
Fry,  72  D.  590. 

Where  a  citv  ordinance  gave  to  the  street* 
cars  of  the  city  precedence  over  all  other 
vehioles,  persons,  or  things  upon  the  railroad 
track,  ana  provided  that  "if  any  person  shall 
unnecessarily  obstructor  impede  the  running 
of  the  cars  on  such  track,"  he  shall  be  liable 
to  a  fine  for  suoh  offense,  —  held,  that  any 
obstruction  or  impediment  to  the  free  and 
unrestricted  use  of  the  track,  not  the  result 
of  necessity,  for  any  length  of  time,  however 
short,  was  an  offense  under  the  ordinance. 
State  v.  Foley,  7  R.  166. 

29.  Penalties  for  violation.  —  A  pen- 
alty  for  violation  of  a  municipal  by-law,  void 
as  prohibiting  a  traffic  which  is  licensed 
by  a  state  law,  cannot  be  enforced  against 
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a  person,  though  the  latter  was  not  in  pos- 
session of  a  license  from  the  state.  Robinson 
v.  Mayor  of  Franklin,  34  D.  625. 

A  pecuniary  penalty  for  the  violation  of  a 
municipal  ordinance  must  be  for  a  sum  cer- 
tain; it  will  not  remove  the  objection  that 
the  ordinance  fixes  a  sum  beyond  which  the 
fine  cannot  extend.  Mayor  etc  of  Mobile  v. 
YuiUe,  36  D.  441. 

Violations  of  an  ordinance  of  a  municipal 
corporation,  not  embraced  in  the  elemental 
definition  of  crimes  as  recognized  by  the 
penal  statutes,  are  not  criminal  cases  in- 
cluded in  the  provision  of  the  state  constitu- 
tion that  the  superior  courts  shall  have 
exclusive  jurisdiction  in  all  criminal  eases, 
except  in  the  cases  that  are  therein  specified; 
and  therefore  a  statute  authorizing  a  mu- 
nicipal corporation  to  impose  a  penalty  for 
such  violation  is  constitutional  Floyd  v. 
Commissioners,  68  D.  659. 

Power  conferred  by  charter  upon  a  city 
to  erect  and  keep  bridges  in  repair  implies 
authority  to  employ  the  means  necessary  to 
the  end,  and  the  imposition  of  fines  for  a 
willful  or  negligent  injury  to  such  structures 
would  not  be  an  improper  mode  of  aiding  to 
keep  them  in  repair.  Korak  v.  Ottawa,  83 
D.  255. 

Under  authority  to  regulate  the  police  of 
a  city,  fines  and  forfeitures  may  be  imposed 
for  injury  topublio  property  within  the  city 
limits.    lb* 

Where  a  teamster,  for  the  purpose  of  un- 
loading goods,  has  backed  his  team  across  a 
street-car  track  in  a  manner  calculated  to 
prevent  the  passage  of  a  ear,  it  is  his  dnty  to 
remove  from  the  track  at  once  when  the  use 
of  such  track  is  required  for  the  cars;  and 
any  delay  on  his  part,  however  short,  beyond 
what  is  reasonably  required  to  effect  such 
removal,  it  an  unnecessary  obstruction 
within  the  meaning  of  the  ordinance,  and 
will  render  him  liable  to  its  penalty.  State 
v.  Foley,  7  R.  166, 

A  municipal  corporation  was  authorised 
by  its  charter  to  make  by-laws,  and  punish 
their  infraction  by  fine  or  imprisonment. 
Meld,  that  this  did  not  authorise  imprison- 
ment for  non-payment  of  a  fine  imposed  by 
a  by-law.  Briesvnck  v.  Mayor  etc,  21  R. 
240. 

93.  Ordinances  for  removal  of  ice 
and  snow.  —  A  municipal  ordinance  requir- 
ing occupants  and  owners  of  premises  to  re- 
move snow  from  the  adjacent  sidewalks  is 
invalid.  Oridiey  v.  Bloominglon,  30  K.  566; 
Chicago  v.  O'Brien,  63  R.  040. 

An  action  for  damages  will  not  lie  against 
the  owner  of  property  abutting  a  sidewalk 
in  a  city  for  an  injury  occasioned  by  snow 
and  ico  thereon,  although  he  is  required  by 
a  city  ordinance  to  remove  snow  and  ice 
from  the  sidewalk,  whioh  he  neglected  to  do. 
Flynn  v.  T)ie  Canton  Co.,  17  R.  603;  ffeeney 
v.  Sprague,  23  R.  502;  Kirby  v.  Boylston  if. 


Ase'n,  74  D.  682;  Hartford  v.  Taloott,  40  R. 
189. 

A  by-law  of  a  city  requiring  the  owners 
or  occupants  of  houses  bordering  on  streets 
to  clear  the  snow  from  the  sidewalks  adjoin- 
ing their  respective  houses  and  lands  is  not 
strictly  a  law  levying  a  tax,  the  direct  or 
principal  objeot.  of  which  is  the  raising  of 
revenue;  and  although  it  operates  as  a  law 
creating  a  burden,  it  is  rather  to  be  regarded 
as  a  pouce  regulation  requiring  a  duty  to  be 
performed  highly  salutary  and  advantageous 
to  the  citizeus  of  that  city.  Goddard, 
Petitioner,  28  D.  259. 

Such  a  by-law  is  not  partial  and  unequal, 
and  does  not  contravene  the  provision  in  the 
constitution  that  all  burdens  and  taxes  laid 
on  the  people  for  the  public  good  shall  be 
equal,  inasmuch  at  the  uurden  created  by  it 
is  imposed  upon  a  numerous  class  and  upon 
all  persons  equally  who  come  within  the  de- 
scription of  that  class,  and  also  because  they 
derive  a  peculiar  benefit  from  the  duty  re- 
quired, and  are  peculiarly  able  to  perform  it 
with  the  promptness  which  the  good  of  the 
community  demands.    lb. 

A  portion  of  a  city  may,  on  account  of  its 
peculiar  situation,  be  exempted  from  the 
operation  of  a  by-law,  without  affecting  the 
validity  of  the  latter  as  to  the  remainder. 
lb. 

24.  Ordinances  relative  fo  sale*  of 
liquor.  — A  municipal  corporation,  if  au- 
thorized by  charter,  may  impose  a  tax  on 
the  privilege  of  selling  ardent  spirits  for  the 
purposes  of  revenue.    Mayor  v.  Beasts/,  34 

Taxation  of  sale  of  liquors  bv  a  municipal- 
ity is  valid  against  an  individual  engaged 
therein  under  a  license  from  the  state.     lb. 

A  city  may  lawfully  impose  a  license  fee 
for  dram-shops,  and  the  legislature  may  Law- 
fully direct  that  the  proceeds  shall  be  appor- 
tioned among  the  public  schools  of  the  city. 
East  St.  Louie  v.  Trustees  of  Scheie,  40  &. 
606. 

A  by-law  prohibiting  sale  of  intoxicating 
liquors  by  persons  within  the  limits  of  the 
town,  when,  by  a  general  law,  the  sale  of 
liquors  is  licensed,  is  in  conflict  with  the 
latter,  and  therefore  void.  Robinson  v.  Mayor 
of  Franklin,  34  D.  625. 

An  ordinance  of  a  town  declaring  the  sell- 
ing of  intoxicating  liquors  a  nuisance,  and 
imposing  a  fine  for  the  offense,  is  valid,  in  a 
case  where  the  legislature  has  conferred 
upon  the  town  power  to  authorise  the  adop- 
tion of  such  an  ordinance.  Goddard  v.  Jack- 
sonville, 60  D.  773.  8.  P.,  State  v.  Clark,  61 
D.  611;  State  v.  Common  Pleas,  13  R.  422. 

A  statute  granting  to  commissioners  of  a 
town  power  to  issue  liquor  licenses,  under 
such  regulations  as  they  might  prescribe, 
provided  that  the  applicaut  be  required  to 
take  the  oath  required  by  the  general  law 
of  the  state,  gives  full  and  complete   an- 
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thority  to  the  commissioners  to  prescribe 
any  sad  whatsoever  legal  and  constitutional 
regulations  they  please,  subject  to  which 
inch  license  should  be  granted,  provided  the 
oath  specified  was  administered;  and  there- 
fore they  are  authorised  to  prescribe,  as  an 
additional  regulation,  that  the  clerk  of  the 
applicant  shall  take  ft  similar  oath.  Floyd  v. 
Com.,  58  D.  569. 

Keeping  intoxicating  liquors  in  a  cellar 
under  a  saloon  or  restaurant  is  ft  violation  of 
an  ordinance  which  prohibits  the  keeping 
of  such  liquors  in  a  saloon  or  restaurant. 
8tate  v.  Clark,  61  D.  611. 

Some  kinds  of  beer  are  intoxicating,  and 
the  sale  thereof  may  be  prohibited  or  re- 
•trained  by  ordinance  of  a  city  or  town  whose 
charter  authorises  it  to  enact  and  pass  or- 
dinances to  suppress  and  restrain  the  sale 
of  intoxicating  liquors  within  its  limits. 
Petin  v.  Snuhei,  74  D.  105. 

A  city  ordinance  prohibiting  sale  of  beer 
does  not  violate  general  laws  of  the  state, 
which  neither  license  nor  prohibit  such  sale, 
where  authority  is  given  to  such  city,  by  its 
charter,  to  enact  and  pass  ordinances,  not 
inconsistent  with  the  laws  of  the  state,  to 
suppress  and  restrain  the  sale  of  intoxicating 
liquors.    lb, 

A  city  may,  by  ordinance,  impose  a  heavier 
penalty  for  selling  intoxicating  liquor  in 
violation  of  its  ordinances  regulating  such 
sale  than  the  penalty  provided  by  the  gen- 
eral laws  of  tne  state  prohibiting  the  sale 
of  such  liquor  in  ft  less  quantity  than  a  gal- 
lon,   lb. 

The  legality  of  a  city  ordinance  requiring 
payment  of  money  for  license  to  retail  spir- 
ituous Honors,  and  imposing  a  heavy  penalty 
for  a  violation,  may  be  tested  by  party  mak- 
ing payment  in  action  to  recover  back  the 
money.     Marshall  v.  Snediker,  78  D.  534. 

Authority  to  •' license  saloons,  taverns, 
and  eating-houses"  does  not  embrace  the 
sale  of  intoxicating  liquors.  Mount  Pleasant 
v.  Vansice,  38  R.  193. 

An  ordinance  for  licensing  the  sale  of  in- 
toxicating liquors,  originally  void  as  in  con- 
travention of  the  constitution,  is  not  made 
valid  by  the  repeal  of  the  constitutional  pro- 
hibition,    lb. 

Under  a  power  to  "regulate  and  license," 
and  "  to  preserve  peace  and  good  order,  and 
prevent  vice  and  immorality,'*  a  city  may 
not  prohibit  the  sale  of  intoxicants  on  Sun- 
day, when  the  legislature  has  prohibited 
such  sale  generally.  Loeb  v.  Attica,  42  R. 
494. 

A  borough,  empowered  to  license  the  sale  of 
intoxicating  liqnors,  and  to  provide  for  peace, 
and  good  order,  may  prohibit  the  sale  of  such 
liquors  in  licensed  houses  after  ten  o'clock, 
r.  M.     8taates  v.  Washington,  43  R.  402. 

A  town  ordinance  prohibiting  licensed  re- 
tailers of  spirituous  liquors  from  selling  such 
liquors  between  six  o  clock,  p.  m.,  and  six  j 
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o'clock,  A.  il,  is  unreasonable  and  invalid. 
Ward  v.  Mayor  etc,  35  R.  700. 

A  city  ordinance  for  regulating  the  sale  of 
intoxicating  liquors  provided  that  druggists 
might  sell  such  liquors  for  certain  purposes, 
but  required  them,  under  a  heavy  penalty, 
to  furnish  ft  quarter-yearly  statement,  veri- 
fied by  their  own  and  their  dorks'  and 
servants'  affidavits,  showing  the  kind  and 
quantity  of  liquor  sold,  when  and  to  whom 
sold,  etc.  In  a  prosecution  under  this  or- 
dinance to  recover  the  penalty  for  failing  to 
furnish  the  statement,  —  held,  that  the  city 
council  had  no  power  to  pass  the  ordinance; 
that  it  was  unreasonable  and  oppressive,  and 
an  invasion  of  the  sanctity  of  private  busi- 
ness.    Clinton  v.  Phillips,  1 1  R.  52. 

25.  Ordinances  intended  to  prevent 
fires.* —  A  municipal  corporation  has  inher- 
ent power,  independent  of  legislative  grant, 
to  forbid  the  erection  and  compel  the  re- 
moval of  buildings  formed  of  combustible 
materials,  within  the  densely  built  up  parts 
of  a  town.  Mayor  etc.  v.  Hoffman,  29  R. 
345;  Wadleigh  v.  Oilman,  28  1>.  188.  Con- 
tra, see  Rye  v.  Peterson,  23  R.  608;  KneedUr 
v.  Norristown,  45  R.  3S3. 

Such  an  ordinance  extends  to  buildings 
moved  into  the  limits  as  well  as  those  newly 
erected.      Wadleigh  v.  Oilman,  28  D.  188. 

For  violation  of  the  ordinance,  a  building 
may  be  removed,     lb.  • 

The  removal  of  a  wooden  building  from 
one  part  of  a  lot  to  another,  and  placing  it 
permanently  oh  the  spot  to  which  it  is  re- 
moved, do  not  constitute  an  erection  of  such 
a  building  within  the  meaning  of  the  statute 
prohibiting  the  erection  of  wooden  buildings 
within  the  fire  limits  of  a  city.  Brown  v. 
Hunn,  71  D.  71. 

A  court  of  equity  has  no  jurisdiction  to 
restrain  the  erection  of  a  wooden  building 
within  the  fire  limits  of  a  municipal  corpora- 
tion, although  such  erection  is  prohibited  by 
ordinance.  St,  Johns  v.  McFarlan,  20  R. 
671. 

A  city  ordinance,  in  pursuance  of  the 
charter  authority  establishing  fire  limits, 
and  declaring  wooden  roofs  thereafter  erected 
within  such  limits  to  be  a  nuisance,  and  re- 

Suiring  the  marshal,  under  the  mayor  s  or- 
er,  summarily  to  remove  them,  is  reasonable 
and  valid.     King  v.  Davenport,  38  R.  89. 

A  municipal  ordinance  prohibiting  the 
keeping  on  any  block  at  one  time  of  more 
than  five  tons  of  straw  unless  protected  by  a 
fire-proof  inclosure  is  valid.  Clark  v.  South 
Bend,  44  R.  13. 

A  city  ordinance  prohibiting  the  erection 
of  wooden  buildings  within  certain  limits  is 
not  unconstitutional  as  to  contracts  for  the 

*  Validity  of  statutes  authorising  destruction 
of  property  in  case  of  fire,  see  note,  47  D.  207- 
210. 

Fire  limits,  power  to  establish  and  enforce,  see 
note,  2d  £.  847-449. 
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erection  of  such  buildings  made  before  its 
passage.     KnoxvUle  v.  Bird,  47  R.  32G. 

A  municipal  ordinance  forbidding  the  run- 
ning of  any  steamboat  without  a  spark- 
arrester,  to  prevent  the  escape  of  sparks  "as 
effectually  as  the  same  can  be  prevented  by 
any  means  known  or  in  use,"  is  unreason- 
able. Atkinson  y.  Goodrich  Tramp.  Co.,  50 
R.352. 

Under  a  power  "to  make  regulations  for 
guarding  against  damage  by  fire,"  a  city  may 
establish  fire  limits  and  forbid  the  erection 
of  wooden  buildings  within  them.  Charleston 
v.  Reed,  65  R.  336. 

A  city  empowered  by  charter  "to  make 
regulations  against  danger  from  accidents  by 
fire,  to  establish  fire  districts,  and  on  peti- 
tion of  the  owners  of  two  thirds  of  the  ground 
included  in  any  square  or  block,  to  prohibit 
the  erection  thereon  "  of  wooden  buildings, 
may  not  establish  fire  limits  except  on  such 
petition.     De$  Moines  v.  Gilchrist,  56  R.  341. 

96.  Assessment  and  collection  of 
municipal  taxes.  —  1.  Generally  —  What 
taxable,* — The  legislature  may  create  cor- 
porate bodies  for  municipal  purposes,  with 
power  to  tax.    Hope  v.  Deaderick,  47  D.  597. 

Changing  the  mode  of  taxation  by  adoption 
of  a  new  constitution  does  not  take  away  the 
power  of  a  municipal  corporation  to  tax, 
previously  given  by  statute,  if  the  mode  was 
mot  specified  im  the  statute  granting  the 
power.    75. 

A  tax  imposed  by  a  municipality  is  not 
void  as  oppressive  and  unreasonable,  nnless 
it  be  shown  that  the  amount  imposed  is  com- 
paratively in  excess  of  that  which  the  neces- 
sities or  interests  of  the  corporation  require. 
Mayor  v.  Beasly,  34  D.  646. 

A  plea  which  avers  that  a  tax  is  oppressive 
and  unequal  is  insufficient,  unless  it  set  forth 
other  facts,  from  which  it  may  be  deter- 
mined that  the  tax  is  oppressive,  and  there- 
fore void.    lb. 

Local  subdivisions  of  a  state,  like  a  mu- 
nicipal corporation,  for  purposes  of  taxation, 
are  considered  as  separate  bodies  politic,  and 
the  same  general  principles  which  apply  to 
the  state,  in  the  exercise  of  its  taxing  power, 
apply  to  them.  Lexington  v.  McQuillan,  35 
D.  150. 

The  legislature  cannot  authorise  a  mu- 
nicipal corporation  to  tax,  for  its  own  local 
purposes,  lands  lying  beyond  the  corporate 
limits.     Wells  v.  Weston,  66  D.  627. 

Farming  lands  within  a  city  are  subject 
to  municipal  taxation,  although  they  are 
not  benefited  by  the  objects  for  which  such 
taxation  is  levied.  Cory  v.  Pekin,  30  R. 
543;  Kelly  v.  Pittsburgh,  27  R.  633.  t 

The  constitutional  requirement  that  the 
subject  and  title  of  a  statute  shall  be  single 

*  Levy  of  tax  by,  to  pay  debt,  when  and  how 
may  be  compelled,  see  note,  8  »  D.  644. 64JV. 

t  Boundaries,  extension  of,  to  subject  farm 
lands  to  taxation,  see  note.  27  JL6Kh6ii 


is  not  violated  by  an  act  to  amend  a  city 
charter  because  providing  that  a  county  tax 
collector  shall  pay  city  taxes  collected  by 
him  into  the  city  treasury.  8L  Pcrnl  y.  CW- 
ter,  90  D.  278. 

The  stock  of  a  municipal  corporation, 
payable  and  transferable  only  at  the  treas- 
ury of  the  corporation,  has  its  situs  within 
the  corporation,  and  the  corporation  may 
lawfully  tax  it,  whether  held  by  a  non- 
resident or  a  resident.  Jenkins  ▼.  Charleston, 
22  R.  14.    Reversed,  96  U.  8.  432-449. 

A  statute  allowing  a  municipal  corpotmtios 
to  tax  all  persons  and  property  within  the 
town  does  not  authorise  a  tax  on  solvent 
credits,  money,  or  bonds.  Vamgkan  v.  Mur- 
freesboro,  60  R.  413. 

A  township  was  granted  to  a  college  by  a 
charter  providing  that  the  land  in  the  town- 
ship should  be  exempt  from  "  public  taxes." 
Held,  that  it  was  not  exempt  from  taxation 
for  municipal  purposes.  Morgan  y.  Oree,  14 
R.640. 

2.  For  what  purposes.* — Towns  nave  no 
authority  to  raise  money  in  time  of  war  to 

Say  militia,  or  for  other  purposes  el  defense. 
tetson  v.  Kempton,  7  D.  145. 

Assessors  of  an  unauthorised  town  tax 
are  liable  in  trespass  for  taking  property  to 
satisfy  such  tax,  although  the  assessment 
may  include  other  sums  lawfully  laid.     lb. 

A  power  in  the  city  council  to  tax  any 
particular  part  of  the  city  for  paying  the 
streets,  sinking  wells,  or  erecting  pomps, 
"  which  may  appear  for  the  benefit  of  sack 
particular  part,'  is  not  confined  to  any  par- 
ticular benefit,  such  as  that  which  results 
from  paved  streets.  The  preservation  of  the 
health  of  snob  particular  part  of  the  city  is 
a  benefit  within  the  meaning  of  the  act  con- 
ferring the  power.  Baltimore  y.  Hughes, 
19  D.  243. 

The  legality  of  snob  tax  does  not  depend 
upon  the  fact  whether  the  paving  does  or 
does  not  benefit  the  district,  but  upon  tits 
object  of  the  corporation  in  having  the  pav- 
ing  done.    lb. 

An  ordinance  providing  for  paving  a  par- 
ticular district  of  a  city  and  imposing  a  tax 
on  that  district  need  not  expressly  state  that 
it  is  for  the  benefit  of  the  particular  district. 
lb. 

But  where  it  appears  from  the  ordinance 
that  the  tax  imposed  on  a  particular  district 
is  for  the  general  benefit  of  the  city,  it  is 
void,    lb. 

3.  &  flection —  Payment-- Enforcement*  — 
A  municipal  corporation  is  not  responsible 
for  casualties  to  which  taxable  property 
within  its  limits  is  exposed;  and  however 
severe  they  may  be,  they  cannot  be  set  up 
to  defeat  the  collection  ef  the  debt  resulting 
from  taxes  snsoiitnri  RuUsdgs  v.  Fogg,  91 
D.  299. 

*  Taxation  by  city  In  aid  of  private  purposr^ 
see  note,  1&  B.  66-61 
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§ree  beyond  that  made  on  such  occupation 
y  the  legislature  in  the  collection  of  state 
and  county  taxes,  is  unwarranted,  and  if 
enforced,  the  money  so  illegally  exacted  may 
be  recovered  back  by  the  party  injured.    lb. 

The  right  of  taxation  is  inherent  in  the 
sovereign.  80  far  as  it  exists  in  a  municipal 
corporation,  it  is  by  grant,  and  is  called  a 
franchise.     (f Byrne  v.  Savannah,  5  R.  632. 

In  such  case,  those  who  have  paid  the  tax 
to  the  de  facto  government  while  it  was 
supreme  have  no  means  of  recovering  it 
back,  and  those  who  did  not  pay  till  its  over- 
throw are  under  no  obligation  to  pay  it  back* 
lb. 

An  unlawful  tax,  exacted  by  a  munici- 
pality under  color  of  process,  and  paid  under 
protest,  may  be  recovered,  with  interest, 
although  the  money  was  not  to  be  used 
for  municipal  purposes.  Grand  Rapids  v. 
Blahehy,  29  R.  539. 

97.  Licensing  and  regulation  of 
trades  and  employments. —1.  Generally* 
—  An  ordinance  of  a  municipal  corporation 
is  not  void  as  in  restraint  of  trade,  if  it  but 
relate  to  the  regulation  of  the  trade,  and 
the  regulation  is  for  the  good  of  the  inhab- 
itants of  the  city,  or  for  the  advantage  of  the 
trade  and  improvement  of  the  commodity 
sold.  Mobile  v.  Tuille,  36  D.  441. 
(  A  statute  authorising  municipal  authori- 
ties to  license  and  regulate  such  callings, 
trades,  and  employments  as  the  public  good 
may  require  will  empower  them  to  exact  a 
license  for  revenue  purposes,  if  that  con- 
struction is  not  inconsistent  with  the  whole 
charter  and  the  general  legislation  of  the 
state.     Ex  parte  Frank,  28  R.  642. 

2.  ButcJiers  and  slaughterers.  —  A  munici- 
pal license  tax  upon  batchers'  shops  may  be 
authorized  by  the  legislature.  The  business 
of  vending  batchers  meats  is. a  legitimate 
subject  of  police  and  sanitary  regulations. 
St.  Paul  v.  Colter,  90  D.  278. 

The  amount  of  license  fee  is  discretionary 
with  the  legislature,  and  may  be  left  by  law 
to  the  discretion  of  the  city  authorities. 
Such  discretion  is  not  subject  to  judicial 
review  when  not  grossly  abused.     lb. 

Evidence  that  amount  is  not  reasonably 
necessary  to  regulate  the  business  is  not  ad- 
missible; nor  can  it  be  shown  that  the  fee 
was  imposed  solely  for  purposes  of  revenue. 
lb. 

Municipal  regulations  in  restraint  of  trade 
may  be  authorized  by  law;  and  in  case  of 
oppressiveness,  the  remedy  lies  with  the  law- 
making power.     /  b. 

A  city,  by  granting  a  license  to  conduct  a 
butcher  business  and  Teasing  a  butcher's  stall 
to  an  individual  in  consideration  of  the  pay* 
meat  of  a  rent  and  license  tax,  does  not 
thereby  contract  to  secure  him  against  un- 

*  Power  of  city  to  license  and  regulate  trades, 
occupations,  employment*,  and  amusements,  see 
notes,  84  D.  638-MO;  64  R.  528. 


A  city  is  not  liable  in  an  action  of  dam- 
ages where  its  treasurer,  upon  a  tax-warrant, 
sold  the  plaintiff's  goods  by  mistake  for 
those  of  another.  Wallace  v.  Menasha,  33 
R  804. 

The  imposition  of  labor  on  the  streets  of 
cities  in  payment  of  taxes  is  valid.  State  v. 
TvpeJca,  59  R.  629. 

The  grant  of  a  thing  includes  the  means 
necessary  to  accomplish  the  end.  Hence 
where  the  legislature  gives  a  municipal  cor- 
poration power  to  levy  an  ad  valorem  tax,  it 
is  competent  for  the  corporate  authorities  to 
provide  a  penalty  for  a  violation  of  the  ordi- 
nance imposing  the  tax.  Harrison  v.  Mayor, 
41  D.  633. 

Under  an  ordinance  to  raise  supplies, 
taxes  were  assessed  upon  plaintiff's  property 
by  a  municipal  corporation,  and  the  treas- 
urer of  the  corporation  being  about  to 
enforce  payment  under  the  provisions  of  a 
general  ordinance,  requiring  all  taxes  to  be 
"  paid  in  specie  or  in  the  notes  of  specie-pay- 
ins  banks,  plaintiff  offered  as  payment  a 
debt,  of  equal  amount  with  the  taxes,  due 
him  by  tne  corporation.  Held,  that  the 
plaintiff  had  no  right,  legal  or  equitable,  to 
compel  the  corporation  to  receive  the  debt  as 
payment  or  satisfaction  of  the  taxes,  or  as  a 
counterclaim,  or  as  a  set-off  or  discount. 
TrtrJuAm  v.  Charleston,  16  R.  732. 

Taxes  of  a  municipal  corporation  are  as- 
sessed under  its  political  powers,  and  where 
its  ordinance  directs  the  medium  of  pay- 
ment, such  ordinance  must  be  complied 
with.    lb. 

4.  Recovery  back  of  illegal  tax.  —  An  action 
against  a  municipal  corporation  to  recover 
illegal  taxes,  assessed  under  color  of  law, 
cannot  be  maintained  by  one  who  has  volun- 
tarily paid  them,  on  the  ground  that  the  city 
has  no  capacity  to  take  and  retain  the  money, 
where  no  restraint  to  take  and  hold  personal 
property  is  imposed  by  the  words  of  its 
charter.  This  principle  is  not  affected  bv 
the  fact  that  the  Money  was  paid  by  an  ad- 
ministrator.    Christy  v.  St.  Louis,  61  D.  598. 

Where  a  city  council  exceeds  its  authority 
in  making  a  tax  assessment,  and  demands 
and  receives  more  than  the  charter  permits, 
which  was  paid  under  pressure  of  the  sum- 
mary remedies  prescribed  for  collection,  and 
of  a  heavy  penalty  for  non-payment,  it  is 
against  good  conscience  to  retain  the  money, 
and  action  will  lie  to  recover  it  back.  Mar- 
shall v.  Snediker,  78  D.  534. 

General  power  of  taxation  was  conferred 
by  charter  upon  a  city  council,  limited  by 
the  nrovisions, —  1.  That  the  tax  on  property 
should  not  in  any  one  year  exceed  one  half 
of  one  per  cent  ad  valorem  on  such  property; 
2.  That  such  tax  should  be  apportioned  in 
the  same  manner  as  the  state  tax.  Held, 
that  the  assessment  of  corporation  taxes 
upon  occupation^  under  such  charter,  dis- 
criminating against  an  occupation  in  a  de- 
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licensed  competition,  and  its  failure  to  en- 
force ordinances  against  carrying  on  the 
business  without  a  license  cannot  be  used  as 
a  defense  to  an  action  to  recover  the  amount 
of  the  rent  and  license  tax.  Peck  v.  Austin, 
73  D.  261. 

A  statute  prohibited  the  use,  in  cities  and 
towns  of  a  certain  size,  of  any  building  not 
then  so  in  use,  for  carrying  on  the  "  business 
of  slaughtering  cattle,  sheep,  or  other  ani- 
mals, or  for  melting  or  rendering  establish- 
ments, or  for  other  noxious  and  offensive 
trades  or  occupations,"  without  the  permis- 
sion of  the  mayor,  etc.  Held,  a  constitu- 
tional exercise  of  the  police  power  of  the 
legislature.  Inhabs.  of  Water  town  ▼.  Mayo, 
12  R.  694. 

Defendant,  living  outside  of  a  city,  hired 
a  stall  and  carried  on  the  butcher's  business 
in  the  city  market  He  owned  carts  and 
horses,  which  he  used  for  carrying  meat  from 
his  house  to  the  stall,  and  carrying  back 
that  which  was  unsold.  He  paid  a  property 
tax  on  the  carts  and  horses  at  his  residence. 
Held,  that  the  city  might  legally  exact  a  li- 
cense fee  for  the  use  of  them  in  the  city, 
being  thereto  authorized  by  its  charter. 
Frornrner  v.  City  of  Richmond,  31  R.  746. 
^  A  city  authorized  to  tax  all  persons  exer- 
cising within  its  bounds  any  profession,  trade, 
or  calling  may  impose  a  license  tax  upon 
persons  selling  butchers'  meat  therein, 
"  whether  from  stalls  or  shops,  or  by  ped- 
dling,"  and  upon  their  wagons  used  in  that 
business,  although  "agricultural  products" 
thus  sold  are  exempt,  and  although  such 
persons  reside  and  have  their  slaughter- 
houses and  sale  shops  out  of  the  city,  and 
come  into  the  city  simply  to  deliver  to  cus- 
tomers, and  although  farmers  selling  their 
own  products  are  exempt,  and  although  such 
wagons  are  otherwise  taxed  as  property. 
Davis  v.  Mayor  etc  of  Macon,  37  R.  60. 

3.  Hawker*  and  peddlers. — An  ordinance 
prohibiting  hawking  and  peddling  about 
the  streets  of  a  city,  of  articles  usually  sold 
in  markets,  is  not  unconstitutional,  or  in  vio- 
lation of  common  right,  or  unreasonable,  but 
is  only  the  exercise  of  the  power  to  regulate 
such  business.  Shelton  v.  Mayor  of  Mobile, 
68  D.  143. 

A  municipal  ordinance  exacting  a  license 
fee  from  dealers  or  peddlers  not  residing  in, 
or  who  sell  goods  not  manufactured  in,  the 
county,  is  unconstitutional.  City  of  Mar- 
thalUovm  v.  Blum,  43  R.  116;  Muhlenbrinck 
v.  Commissioners,  36  R.  518. ' 

One  peddling  an  article  of  which  he  is  also 
the  patentee  may  be  required  to  take  out  a 
peddler's  license  under  a  municipal  ordi- 
nance.    People  v.  Russell,  43  R.  478. 

A  city  passed  an  ordinance  authorizing  the 
mayor  to  grant  licenses  M  to  such  persons  as 
in  his  judgment  shall  appear  nroper  and 
best  calculated  to  secure  to  the  inhabitants 
of  the  city  pure  and  wholesome  milk,"  and 


prohibiting  the  sale  of  milk  by  any  others 
in  the  city,  and  making  the  unauthorized  sale 
a  misdemeanor.  Held,  valid.  People  v.  MuL 
Holland,  37  R.  568. 

4.  Lawyers,  —  A  city  may  impose  a  spe- 
cial tax  upon  lawyers  by  legislative  authority. 
Wilmington  v.  Macks,  41  R.  443. 

By  the  charter  of  a  city,  the  city  council 
was  empowered  to  raise  sums  of  money  to 
defray  the  city  expeuses  by  taxes  in  such 
manner  as  should  be  deemed  expedient.  By 
an  ordinance  of  the  council,  lawyers  were  to 
be  divided  into  classes,  and  the  members  of 
each  class  were  to  pay  a  specified  tax.  A 
committee  was  to  make  the  classification, 
and  public  notice  was  to  be  given  so  that 
any  lawyer  dissatisfied  with  his  classification 
might  appear  and  correct  it  if  erroneous. 
Held,  that  the  ordinance  was  valid.  A  law- 
yer's license  is  taxable.  Ould  v.  Richmond, 
14  R.  139. 

5.  Sales  of  mercliandise.  — The  legislature 
may  constitutionally  confer  upon  a  municipal 
corporation  the  power  of  regulating  the 
assize  of  bread.    Mobile  v.  Yuille,  36  D.  441. 

Laws  are  not  in  restraint  of  trade  which 
merely  impose  taxes  on  the  sales  of  mer- 
chandise.    Harrison  v.  Mayor,  41  D.  633. 

An  ordinance  exacting  a  license  fee  of  tea 
dollars  from  all  persons  engaged  in  selling 
merchandise  is  valid.  Van  Hook  v.  Selma, 
45R.85. 

An  ordinance  is  not  in  violation  of  the 
constitution  that  levies  an  ad  valorem  tax  on 
all  flat-boats  wherein  goods  may  be  sold  on 
retail,  though  the  flat-boat  may  have  brought 
goods  from  another  state.  Such  a  tax  is  not 
an  "  impost  or  duty  "  within  the  meaning  of 
the  constitution  of  the  United  States;  and  it 
is  probable  that  the  prohibition  in  the  tenth 
section  of  the  first  article  applies  only  te 
foreign  imports.  Harrison  v.  Mayor,  41  D. 
633. 

A  oity  ordinance  requiring  a  license  for 
the  transaction  of  business  must  not  be  un- 
reasonable, oppressive,  partial,  or  in  re- 
straint of  trade;  and  so  an  ordinance  fixing 
one  rate  of  license  for  selling  goods  which 
are  within  or  in  transit  to  the  city,  and 
another  rate  for  goods  not  within  or  in 
transit  to  the  city,  is  invalid.  Ex  parts 
Frank,  28  R.  642. 

A  city  ordinance  prohibiting  "  every 
farmer,  gardener,  or  person  producing  vege- 
tables "  from  selling  the  same  in  the  streets 
without  first  procuring  an  annual  license 
from  the  city  authorities,  and  paying  twenty- 
five  dollars  therefor,  is  not  warranted  by  a 
power  "to  establish  public  markets  and 
other  public  buildings,  and  make  rules  and 
regulations  for  the  government  of  the  same, 
to  appoint  suitable  officers  for  overseeing 
and  regulating  such  markets,  and  to  restrain 
all  persons  from  interrupting  or  interfering 
with  the  due  observance  of  such  rules  and 
regulations,"  and  is  void  as  to  a  fanner  liv- 


MUNICIPAL  CORPORATIONS,  II,  1.  2413 

For  Index  to  Votes  In  American  Decisions  and  American  Reports,  see  Volume  I* 


ing  oatside  the  city  and  raising  and  Belling 
his  own  produce.  SL  Paul*.  Traeyer,  33  R. 
462. 

Without  special  legislative  authority,  a 
city  cannot,  by  ordinance,  require  cotton 
merchants  to  keep,  for  the  inspection  of  the 
police,  a  record  of  the  names  of  purchasers 
and  the  quantities  purchased.  Long  v. 
Taxipa  District,  40  R.  65. 

A  borough  invested  by  the  legislature 
with  all  powers  necessary  "for  the  well 
ordering  and  better  government"  thereof, 
may  enact  an  ordinance  requiring  sales  of 
coal  to  be  by  weights  and  measures,  and  im- 
posing a  payment  of  five  cents  a  load  for  the 
weighing  thereof  and  the  use  of  the  borough 
scales.  O'Maley  v.  Borough  of  Freeport,  42 
R.527. 

&  Miscellaneous.  —  City  by-laws  prohibit- 
ing a  person  without  a  license  from  carrying 
offal  and  house  dirt  through  any  of  the 
streets  are  not  in  restraint  of  trade,  but  are 
valid.     Vandine,  Petitioner,  17  D.  351. 

A  city  has  no  power  to  exact  a  license  fee 
from  a  national  bank.  Carthage  v.  First 
Nat.  Bank,  36  R  494. 

A  city  ordinance  requiring  every  licensed 
pawn-broker  to  make  ont  and  deliver  to  the 
superintendent  of  police,  every  day,  before 
noon,  a  legible  and  correct  copy  from  a  book 
to  be  kept  by  him,  of  all  things  received  on 
deposit  or  purchased  during  the  preceding 
day,  together  with  the  hour  when  received 
or  purchased,  and  a  description  of  the 
pledgor  or  seller,  is  not  unreasonable. 
Launder  v.  Chicago,  53  R.  625. 

Under  an  authority  to  impose  a  license 
tax  upon  "  persons  and  employments, n  a  oity 
may  impose  a  license  tax  upon  a  railroad 
corporation.  Lynchburg  v.  Norfolk  etc  B.  B. 
06.  v  56  R  592. 

Under  a  statute  authorising  a  city  to  pro- 
hibit the  erection  of  wooden  buildings 
within  limits  where  streets  have  been 
graded,  it  is  competent  to  ordain  that  no 
laundry  shall  be  carried  on  without  special 
permit,  unless  in  a  brick  or  stone  building. 
Matter  of  Tick  Wo,  58  R  12. 

Under  a  charter  power  to  regulate  victual- 
ing-houses,  a  village  may  impose  a  penalty 
of  ten  dollars  for  keeping  one  without  a 
license.  8L  Johnsbury  v.  Thompson,  59  R. 
731. 

The  eity  of  Mobile  made  a  contract  with 
8.,  whereby  it  was  agreed  that  8.  should 
carry  en  the  water-works  of  the  city  without 
"  let,  molestation,  or  hindrance  "  from  the 
city,  and  should  have  the  exclusive  privilege 
of  supplying  water  in  the  city.  Held,  that 
a  license  tax  on  8.,  for  doing  business  under 
such  contract,  imposed  by  a  oity  ordinance 
passed  in  pursuance  of  its  charter,  was  in- 
valid, as  impairing  the  obligation  of  a  con- 
tract.    Stein  v.  Mayor,  20  R  2S3. 

The  constitution  provides  that  no  person 
shall  be  disqualified  by  sex  from  pursuing 


any  lawful  vocation.  An  ordinance  enacted 
that  no  person  having  charge  or  control  of 
any  place  where  malt,  vinous,  or  spirituous 
liquors  are  sold  should  permit  any  female  to 
be  there  between  six,  P.  M .,  and  six,  A.  1L, 
with  an  exception  as  to  wives  and  daughters 
attending  at  hotels,  restaurants,  or  grocery 
stores  of  their  husbands  and  fathers;  and  ex- 
cepting publio  gardens,  and  balls  not  held 
in  drinkmg-saloons  or  bar-rooms.  Held,  un- 
consti tu  tional.   Matter  of  Magu&re,  40  R.  125. 

28.  Public  vehicles.  —  An  ordinance  of 
a  city  may  regulate  the  use  of  the  publio 
streets  by  carriages  of  unusually  large  sise, 
and  may  prescribe  the  routes  and  streets  on 
which  certain  lines  of  omnibuses  may  pass, 
the  stands  at  which  they  may  stop,  and  the 
times  at  which  they  may  start  from  such 
stands.     Com.  v.  Stodder,  48  D.  679. 

A  municipal  ordinance  imposing  a  license 
tax  upon  railway  cars  traversing  the  streets 
of  the  municipality  is  a  police  regulation, 
and  is  valid  as  such,  there  being  nothing  to 
show  that  it  is  unreasonable.  Such  ordi- 
nance may  be  enacted  under  the  provisions 
of  a  statute  authorizing. the  city  council  to 
pass  ordinances  for  "  the  proper  regulation 
of  omnibuses,  or  vehicles  in  the  nature 
thereof."  Franltford  etc  B'y  Co.  v.  Phila* 
delphia,  98  D.  242. 

A  city  ordinance  putting  hack  men  at 
railway  stations  under  the  commands  of  the 
police  there,  and  enacting  that  they  shall 
take  positions  there  assigned  them  by  the 
police,  is  warranted  by  a  charter  authority 
to  regulate  hacks,  and  is  reasonable,  al- 
though the  places  in  question  are  not  the 
property  of  the  city.    BL  Paul  v.  Smith,  38 

The  exaction  by  a  city  of  forty  dollars  a 
year  for  a  license  for  hack-driving  is  invalid 
under  the  police  power,  and  under  an  au- 
thority to  tax  the  callings  of  merchants, 
auctioneers,  brokers,  vendors  of  lottery 
tickets,  and  keepers  of  taverns,  theaters,  and 
other  exhibitions  to  which  an  admission  fee 
is  charged;  but  when  the  fee  is  paid,  upon 
threat  to  stop  the  hack,  without  objection 
except  as  to  the  amount,  it  cannot  be  re- 
covered back.  Jackson  v.  Newman,  42  R. 
367. 

A  hackney-coach  stand  on  a  public  street, 
interfering  with  access  to  the  premises  of  an 
adjoining  proprietor,  is  a  nuisance,  and  is 
not  justified  by  a  city  ordinance  permitting 
its  establishment.  Branalian  v.  Hotel  Co., 
48  R.  457. 

An  ordinance  requiring  every  owner  of  a 
hack  to  take  out  a  license  at  eight  dollars 
per  annum,  and  pay  the  cost  of  numbering 
the  hack,  not  exceeding  twenty -five  cents,  u 
valid.     Ex  parte  Gregory,  54  R  516. 

A  city  ordinance  requiring  street-railway 
companies  to  report  quarterly  the  number  of 
passengers  carried  is  valid.  SL  Louie  v.  8$. 
Louis  B.  B.  Co.,  58  R  82. 


MUNICIPAL  CORPORATIONS,  n,  1. 
In  American  Decisions  and 


2414 
s?o*  Index  to  Vote* 

A  city  tu  authorized  by  its  charter  to 
provide  by  ordinance  for  "licensing,  taxing, 
and  regulating  hacks,  drays,  wagons,  and 
other  vehicles  used  within  the  city  for  pay." 
Held,  that  an  ordinance  licensing  and  taxing 
vehicles  used  in  hauling  into  and  out  of  the 
city  was  void,  as  not  oeing  authorised  by 
the  charter,  and,  semble,  that  the  legislature 
could  give  no  authority  to  pass  such  an  ordi- 
nance.    SL  Charles  v.  Nolle,  11  R.  440. 

A  city  was  authorized  by  its  charter  to 
"license,  tax,  and  regulate"  omnibuses. 
Held,  that  it  had  no  power  to  grant  an  ex- 
elusive  right  to  run  omnibuses  within  its 
limits.     Logan  v.  Pyne,  22  R.  261. 

A  city  imposed  a  tax  on  "  every  owner  of 
a  wagon  or  other  vehicle  kept  or  used  for 
free  delivery  of  goods  to  customers,  or  others 
in  the  city.  Held,  to  impose  a  tax  on  drays 
belonging  to  an  iron-works  situated  outside 
the  city  limits,  but  used  for  delivery  of 
their  wares  within  the  city.  Memphis  v. 
SoftYrife,24R.  285. 

29.  Markets). —  1.  Powers  as  to  markets, 
generally*  —  City  authorities  may  adopt 
such  regulations  in  regard  to  a  market 
within  its  limits  as  have  reference  to  the 
preservation  of  peace  and  good  order  and 
the  health  of  the  city.  They  should  be  of  a 
police  and  sanitary  character,  and  an  attempt 
by  color  of  regulation  to  restrain  trade  is  an 
abuse  of  power.    CalduxUv.  Alton,  85  D.  282. 

Where  the  limits  of  a  market  are  specially 
defined  in  an  ordinance,  and  embrace  but  a 
portion  of  a  city,  the  regulations  prescribed 
for  it  can  only  operate  within  those  limits. 
They  cannot,  under  this  power,  be  made  to 
extend  throughout  the  city.     lb. 

Where  a  market  is  established  by  ordi- 
nance, and  its  limits  defined,  the  power  of 
tiie  city  council  to  prescribe  regulations  for 
its  operation  within  those  limits  is  plenary. 
But  under  such  power  the  regulations  cannot 
be  made  to  embrace  the  whole  city.    76. 

Power  to  restrain  hawkers  and  peddlers 
from  using  the  streets  of  a  city  for  purposes 
of  traffic  has  nothing  to  do  with  the  power 
to  regulate  a  market  occupying  but  a  small 
portion  of  such  city.  The  former  may  be 
regulated  under  the  power  to  prevent  nui- 
sances,    lb. 

Power  to  establish  and  regulate  markets 
includes  power  to  purchase  a  site  and  erect 
the  necessary  buildings  and  stalls  upon  it, 
and  when  provided,  to  adopt  such  rules  in 
regard  to  it,  and  to  the  business  to  be  there 
transacted,  as  may  be  deemed  reasonable 
and  just.     lb. 

A  market  is  a  designated  place  in  a  town 
or  oity  to  which  all  persons  can  repair  who 
wish  to  buy  or  sell  articles  there  exposed  for 
sale,  or  it  is  defined  by  English  law  to  be  a 
franchise  or  liberty  derived  from  the  crown, 
or  in  some  cases  held  by  prescription,  which 

*  Markets,  power  to  establish  and  regulate,  see 
notes.  48  &.  478, 474;  67  B.  611,  612;  85  D.  286-283. 
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presupposes  a  grant  and  may  be  granted  te 
a  public  body  or  a  private  person.     Ih. 

A  municipal  corporation  is  bound  to  keep 
in  repair  the  pavement  in  front  of  stalls  of  a 
market,  which  it  owns,  and  from  which  it 
derives  a  revenue  in  the  way  of  rents,  al- 
though it  is  unable  from  lack  of  funds,  with- 
out its  fault,  to  repair  its  streets.  Mayor  v. 
CnUens,  95  D.  398. 

A  city  having  established  a  public  market 
in  a  portion  of  a  public  street  duly  con- 
demned for  that  purpose,  no  action  can  be 
maintained  by  a  citizen  against  the  city  for 
injury  to  his  adjoining  property  by  the  in- 
cidental obstruction  of  the  street  by  the  col- 
lecting of  wagons  in  the  neighborhood  and 
the  selling  of  produce  therefrom,  where  the 
same  is  under  police  regulation.  Henhd  v. 
Detroit,  43  R.  464. 

A  town  is  liable  in  damages  for  maintain- 
ing a  market-house  which  is  a  mriranftt. 
Suffolk  v.  Parker,  52  R.  640. 

The  plaintiff  contracted  with  the  author- 
ities of  a  village  to  build  a  market-house, 
and  to  put  it  under  their  control  for  ten 
years,  in  consideration  that  they  would  pay 
over  the  rents  thereof  to  him,  appoint  a  per* 
son  to  superintend  it,  permit  no  other  mar- 
ket-house to  be  erected  or  used,  nor  certain 
articles  specified  to  be  sold  elsewhere  in  the 
village  during  the  said  ten  years.  In  an  ac- 
tion for  breach  of  contract, — held,  that  the 
said  contract  was  against  public  policy,  and 
void.     Oale  v.  Kalamazoo.  9  R.  80. 

A  municipal  corporation  was  authorized 
by  its  charter  to  "appoint  market-places 
and  regulate  the  same.      Held,  that  it  had 

Sower  to  build  and  repair  a  market-boose. 
mUh  v.  Newbern,  16  R.  766. 
Under  a  general  power  to  lease,  nail,  or 
dispose  of  market  stalls  for  any  term  it 
might  think  proper,  a  municipal  corporation 
sold  a  stall  in  one  of  the  public  markets, 
without  limitation  of  term,  and  without  any 
special  ordinance  authorising  the  sale  ana 
prescribing  the  term.  Held,  that  such  sale 
conferred  no  absolute  property,  but  only  the 
right  of  exclusive  possession  and  enjoyment, 
for  market  purposes,  during  the  existence  of 
the  market,  and  was  therefore  not  in  excess 
of  its  powers,  and  estopped  the  city  and  the 
purchaser  from  denying  the  validity  of  the 
sale.     Rose  v.  Baltimore,  34  R.  S07. 

2.  What  ordinances  are  valid.  — A  mu- 
nicipal corporation  has  power  to  license  and 
regulate  the  vending  of  meats  and  vege- 
tables, as  an  exercise  of  its  police  power, 
for  maintenance  of  health  of  city,  and  a 
regulation  is  not  in  restraint  of  trade  which 
provides  that  no  person  shall  keep  a  stall  for 
the  sale  of  fresh  meats  outside  of  a  public 
market,  without  obtaining  a  license    from 


the  mayor,  and  paying  a  fee  therefor.     Ask 
v.  People,  83  D.  740. 

Such  an  ordinance  is  valid  and  within  the 
|  enacting  power  of  the  common  council,  aav 


der  a  charter  which  Authorises  them  to  erect 
and  maintain  market-houses,  establish  mar- 
kets and  market-places,  and  to  fully  provide 
for  the  good  government  and  regulation 
thereof;  and  to  license  and  regulate  butchers 
and  the  keepers  of  shops,  stalls,  booths,  or 
stands,  at  markets,  or  any  other  place  in 
the  city,  for  the  sale  of  any  kind  of  meat, 
fish,  poultry,  eta,  and  to  authorise  the 
mayor  to  grant  such  license,  and  to  pre- 
scribe the  sum  to  be  paid  therefor.    lb, 

A  city  may  by  ordinance,  when  given 
power  by  its  charter,  prevent  the  keeping 
on  hand  for  tale,  of  decaying  vegetables. 
CaldweU  v.  Alton,  86  D.  282. 

A  license  fee  may  be  exacted  by  a  city 
from  keepers  of  private  markets,  although 
none  is  imposed  on  persons  selling  the  like 
articles  in  the  publio  markets  of  the  city. 
New  Orleans  v.  bubarry,  39  R.  273. 

Under  a  charter  empowering  a  city  to 
"  regulate  the  erection,  use,  and  continuance 
of  market-houses,"  the  oitv  may  prohibit 
the  sale  of  beef  in  market  hours,  except  at 
the  authorized  market-house.  Ex  parte 
Canto,  57  R.  609. 

8.  What  ordinances  are  invalid.  —  An  or- 
dinance is  in  restraint  of  trade,  and  un- 
reasonable and  void,  where  it  prohibits 
the  sale,  without  a  license  obtainable  by 
"  suitable  "  persons,  of  fresh  meat  in  any 
quantity,  at  any  time,  or  in  any  building  or 
street,  or  other  place  whatever,  within  the 
limits  of  the  city,  except  in  the  stalls  of  a 
public  market  the  rents  of  which  are  fixed 
and  regulated  by  the  city.  St.  Paul  v. 
LoJdler,  72  D.  89. 

A  statute  empowering  a  city  to  establish 
and  keep  up  a  market  does  not  authorize 
it  to  prohibit  persons  from  selling  elsewhere 
marketable  articles  within  the  market  hours, 
though  the  statute  contains  a  proviso  author- 
izing the  city  to  grant  licenses  to  sell  market- 
able articles  elsewhere  than  at  the  public 
market.     Bethune  v.  Hughes,  73  D.  789. 

A  common  council  may  impose  fines  and 
other  pecuniary  penalties,  which  are  certain, 
but  it  has  no  power  to  enact  that,  where  fruit 
is  found  in  market  in  baskets  not  marked  in 
a  certain  way,  both  fruit  and  baskets  shall 
be  forfeited.     Phillips  v.  Allen,  82  D.  486. 

A  city  cannot  by  ordinance,  under  pretext 
of  regulating  a  market,  restrain  a  regular 
merchant  from  selling  his  goods  or  carrying 
on  his  lawful  trade  in  the  oity  during  a  por- 
tion of  each  day,  outside  the  market  limits; 
such  a  regulation  would  be  in  restraint 
of  trade,  unreasonable,  unjust,  and  void. 
CaldweU  v.  Alton,  85  D.  282. 

30.  Begulationa  of  boards  of  health.* 
—A  city  charter  creating  a  department  for 

*  Ordinances  Intended  to  prevent  Introduction 
of  infectious  or  contagious  diseases,  see  note,  60 
R.  116-118. 

lowers  of  municipality  to  establish  and  en- 
force quarantine,  see  note,  92  D.  70-80. 
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the  preservation  and  promotion  of  the  health 
of  the  oity,  with  power  to  regulate  and  con- 
trol the  manner  of  erecting  buildings,  but 
conferring  no  genoral  police  powers,  nor  any 
power  concerning  the  general  welfare,  does 
not  justify  an  ordinance  requiring  the  outer 
walls  of  buildings  to  be  of  a  specified  thick- 
ness.   Stale  v.  Paterson,  46  R.  772. 

a  A  regulation  of  the  board  of  health  of  a 
city,  passed  under  legislative  authority,  and 
ordering  "that  on  and  after  this  date  all 
rags  arriving  at  this  port  from  any  foreign 
port  shall,  before  being  discharged,  be  disin- 
fected under  the  supervision  of  an  officer  of 
this  board,  and  in  a  manner  satisfactory  to 
this  board,"  is  not  unreasonable  nor  uncon- 
stitutional. Train  v.  Boston  Disinfecting  Co., 
59  R.  113. 

The  authority  of  a  municipal  corporation 
to  pass  ordinances  necessary  or  proper  to 
prevent  the  introduction  of  contagions  or 
infectious  diseases,  and  to  preserve  the  health 
of  the  inhabitants,  does  not  empower  it  to 
enact  an  ordinance  making  it  unlawful  to 
import  or  sell  or  otherwise  deal  in  second- 
hand or  cast-off  garments,  blankets,  bedding, 
or  bed-clothes,  excepting  the  sale  of  such 
articles  when  not  imported  or  which  have 
not  been  used  by  persons  having  infectious 
diseases.  Greensboro  v.  Ehrenreich,  60  R. 
130. 

31.  Begulation  of  street*.  •  —  1.  Gen- 
eral rules.  —  Streets  of  an  incorporated  town 
are  its  highways,  subject,  in  general,  to  such 
improvement  and  alterations  as  its  legisla- 
tive authority  may  prescribe,  due  regard 
being  had  to  individual  interests,  and  an 
equivalent  being  rendered  for  the  sacrifice 
of  private  property.  State  v.  Mobile,  SO  D. 
564. 

A  municipal  corporation  has  no  authority 
to  appropriate  streets  or  to  narrow  or  widen 
them,  unless  vested  with  such  power  ex- 
pressly by  its  charter,  or  as  an  incident  to 
an  express  delegation  of  power,     lb. 

A  municipal  corporation  may  exercise  over 
its  streets  the  rights  of  a  proprietor  of  the 
soil     Humes  v.  Knoxnlle,  34  D.  657. 

Streets  of  an  incorporated  town  are  public 
highways,  and  the  regulation  thereof  given 
to  the  corporation  for  corporate  purposes  is 
subject  to  the  paramount  right  of  the  state 
to  provide  for  a  more  general  and  extended 
use  of  them.  Case  of  Philadelphia  etc.  B.  B. 
Co.,  36  D.  202. 

Common  council  of  city  has  plenary  power 
over  streets,  under  the  Indiana  statutes,  and 
may  determine  to  what  uses  they  shall  be 
applied,  and  under  what  circumstances  and 

*  Uses  to  which  streets  may  be  lawfully  put, 
see  note,  56  K.  250-252. 

Higbts  of  laud-owner  in  streets,  see  note,  58  R. 
NXHW2. 

Duty  of  owners  to  erect  barriers  adjoining,  foi 
security  of  travelers,  see  note.  58  R.  526-530. 

Streets  of  cities  distinguished  from  common 
|  highways,  see  note,  27  R.  *67, 764, 
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to  what  extent  they  may  be  encumbered. 
Wood  v.  Meat*,  74  D.  222. 

Easement  for  public  in  a  street  dedicated  to 
city  is  a  real  franchise  holden  by  the  corpora- 
tion for  the  benefit  of  all  the  citisens.  Ava- 
lacJucola  v.  Apalachicola  Land  Co.,  79  D.  284. 

Municipal  corporation  cannot  erect  a  toll* 
bridge  and  levy  and  collect  tolls  unless  an* 
thonzed  by  the  law  of  the  state.  Clark  v. 
Dee  Moinee,  87  D.  423. 

City  has  no  power  to  erect  a  bridge,  either 
by  itself  or  jointly  with  an  individual,  or  to 
aid  in  its  erection  by  a  loan  of  the  corporate 
credit,  under  a  power  in  its  charter  "to 
improve  sidewalks,  alleys,  and  streets,"  and 
"  to  make  by-laws  necessary  and  proper  for 
the  good  regulation,  safety,  and  health  of 
the  city."    /ft. 

City  has  no  more  power  over  its  streets 
than  private  individual  has  over  his  own 
land,  and  it  cannot  be  permitted  to  exercise 
its  dominion  over  them  to  the  injury  of  an- 
other's property  in  a  mode  that  would 
render  a  private  individual  responsible  in 
damages,  without  being  itself  responsible. 
Nevins  v.  Peoria,  89  D.  392. 

A  city  has  no  power  by  ordinance  to  pro- 
hibit door-steps  lawfully  established  in  a 
street,  under  an  authority  to  "  make  such 
rules  and  regulations  for  the  erection  and 
maintenance  of  balustrades  and  other  pro- 
jections upon  the  roofs  or  sides  of  buildings 
as  the  safety  of  the  public  requires,"  and  to 
make  **ail  salutary  and  needful  by-laws." 
touting  v.  Boston,  36  R.  383.. 

It  is  competent  for  the  legislature  to  trans- 
fer the  control  of  the  streets  of  a  city  or  vil- 
lage to  park  commissioners,  for  the  purposes 
of  a  boulevard  and  driveway,  not  inconsis- 
tent with  the  ordinary  use  of  snoh  street. 
People  v.  WaUh,  86  R.  186. 

A  city  is  not  liable  in  damages  for  bring- 
ing an  existing  nuisance  within  a  street  by 
widening  the  street.  MeCulcheon  v.  Homer, 
38  R.  212. 

City  authorities  may  establish  and  main- 
tain proper  gates  where  steam-railways  cross 
the  streets,  and  the  special  and  extraordinary 
inconvenience  caused  to  neighboring  resi- 
dents by  the  closing  of  such  gates  is  remedi- 
less, factor  v.  Baltimore  etc.  R.  B.  Gfc,  48 
R.  640. 

A  oity  cannot  maintain  ejectment  for  a 
street,  the  fee  of  which  it  does  not  own. 
Racine  v.  Croteenberg,  60  R.  149. 

A  city  may  abolish  wells  in  its  streets  as 
a  sanitary  measure,  without  compensation 
to  lot-owners.  Ferrenbach  v.  Turner,  66  R. 
437. 

2.  Illustration** — It  was  provided  by  a 
city  charter  that  the  sidewalks  should  be 
built  and  maintained  at  the  expense  of  the 
adjacent  owners,  and  that  when  the  common 
council  should  order  work  thereon,  and  no- 
tify the  owners  thereof,  if  it  was  not  done 
within  the  specified  time,  the  common  coun- 


cil should,  by  contract  or  otherwise,  cause  it 
to  be  done.  The  common  council  directed 
the  superintendent  of  streets,  by  resolution, 
to  cause  such  work  to  be  done  when  the 
owners  neglected  to  do  it.  The  plaintiff 
brought  an  action  to  enjoin  the  superintend- 
ent from  doing  such  work  in  front  of  the 
plaintiff's  premises.  Held,  that  the  action 
was  maintainable;  that  the  power  conferred 
by  the  charter,  involving  the  exercise  of  dis- 
cretion as  to  the  time  and  manner  of  per- 
formance of  the  work,  must  be  panned  by 
the  council,  and  could  not  be  delegated. 
BirdeaU  v.  Clark,  29  R.  105. 

A  municipal  corporation,  Intrusted  with 
the  care  of  streets,  in  discharging  that  duty, 
and  without  negligence,  increased  the  nat- 
ural flow  of  surface  water  discharging  into  a 
certain  mill-race,  whereby  the  mill-owners 
sustained  injury.  Held,  that  no  action  was 
maintainable  therefor.  Mayor  etc  v.  Willi- 
son,  33  R.  304. 

A  oity  licensed  an  exhibition  of  wild  ani- 
mals, without  specifying  any  place.  The 
owner  exhibited  them  in  a  public  street, 
whereby  the  plaintiff's  wife  sustained  a  per- 
sonal injury.  Held,  that  the  city  was  not 
liable.     Little  v.  Madison,  35  R.  793. 

An  owner  of  land  on  a  city  street  sought 
to  restrain  the  city  from  vacating  part  of  the 
street  several  blocks  distant  from  his  prop- 
erty. It  did  not  appear  that  he  would  suffer 
special  and  peculiar  injury,  or  that  his  prop- 
erty would  be  physically  injured;  but  it  did 
appear  that  he  had  paid  an  assessment  for 
benefit  bv  the  opening  of  the  street,  and  that 
by  the  closing  he  would  lose  some  tenants. 
Held,  not  maintainable,  although  the  consti- 
tution provides  that  property  shall  not  be 
damaged  for  publio  use  without  due  compen- 
sation.    Chicago  v.  Union  Build.  Ase'u,  40  B. 


89. parks  and  public  place*,*— 

A  municipal  corporation  in  the  proper  repre- 
sentative of  the  equitable  rights  of  the  in- 
habitants of  a  village  to  the  use  of  a  publio 
square,  and  is  authorised  fc>  file  a  bOl  a 
equity  to  prevent  the  erection  of  a  nuiamnos 
therein.     Watertown  v.  Coven,  27  D.  80. 

A  oity  holds  title  to  its  publio  squares  in 
trust  for  the  public,  and  they  are  not  liable 
to  sale  on  executions  against  the  corpora- 
tion for  its  general  indebtedness.  Ransom 
v.  Bool,  4  R.  195. 

By  an  exercise  of  the  right  of  eminent  do- 
main, the  legislature  may  confer  upon  a  city 
the  power  to  acquire  absolute  title  to  Una 
for  a  public  park,  on  compensation  made  to 
the  owners,  but  the  city  holding  the  land  ia 
trust  for  the  publio  cannot  convey  it  without 
legislative  sanction;  and  an  act  of  the  legis- 
lature authorising  such  conveyance  is  valid, 

*  8treets  and  public  squares,  prescriptive  title 
cannot  be  acquired  to,  see  note,  4*  K.  24-sa. 

Public  parks  aud  building*,  liability  for 
riot  sustained  iu,  see  no.e,  &>  B.  Un\  ISO. 
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is  necessary  or  manifestly  desirable.  Cold' 
water  v.  Tucker,  24  R.  601. 

A  municipal  coloration  authorised  to 
construct  sewers  cannot  be  restrained  from 
the  removal  of  a  horse-railway  from  the 
street,  if  such  removal  is  necessary  for  that 
purpose.  Kirby  v.  Citizens'  R'y  Co.,  80  R. 
455. 

In  the  construction  of  sewers  a  municipal 
corporation  is  not  liable  for  the  adoption  of 
an  erroneous  plan,  nor  for  a  failure  to  con- 
struct them  ox  sufficient  capacity  to  carry  off 
extraordinary  rainfalls,  although  such  might 
reasonably  have  been  anticipated  from  ex- 
perience.    Denver  v.  Capelli,  34  R.  62. 

A  city  authorized  to  build  sewers  in  its 
streets  is  not  liable  for  damage  done  by  ne- 
cessary blasting  of  rocks  in  the  work,  unless 


unless  it  operates  to  divest  the  lien  of  bonds 
for  the  payment  of  which  the  land  is  pledged, 
in  which  case  it  is  unconstitutional  and  void, 
as  impairing  the  obligation  of  contracts. 
Brooklyn  Park  Cvrwrir*  v.  Armstrong,  6  R. 
70. 

33. public  buildings.  —Unless  for- 
bidden by  its  charter,  a  city  may  not  be  en- 
joined from  erecting  a  suitable  city  halL 
Torrent  v.  Common  Council  etc.,  41  R.  715. 

A  pupil  in  a  city  ptrblic  school  has  no  ac- 
tion against  the  city  for  a  personal  injury 
sustained  by  reason  of  a  defect  in  the  heat- 
ing apparatus  of  the  school-house.  Wixom 
v.  Newport,  43  R.  35. 

34. newer*.  *  —  A  right  to  erect  sew- 
ers and  other  drainage  works  given  to  a  mu- 
nicipal corporation  does  not  impose  a  duty 
to  erect  them.  Carr  v.  Northern  Liberties, 
78  D.  342. 

A  right  in  a  citizen  to  performance  of  an 
act  imposes  a  duty  upon  the  officer  who  is 
authorised  to  perforin  it;  but  where  the 
right  depends  upon  the  grant  of  an  authority, 
and  that  authority  is  discretionary,  no  legal 
duty  is  imposed.     lb. 

A  municipal  corporation's  power  to  con- 
struct sewers  throngh .its  streets  is  a  special 
legislative  grant  for  private  purposes,  and  is 
not  a  power  given  to  the  corporation  for 

Sovernmental  purposes,  or  a  public  municipal 
uty  imposed  upon  it,  as  to  keep  its  streets 
in  repair,  and  the  like.  Detroit  v.  Corey,  80 
D.  78. 

A  municipal  corporation  takes  power  to 
construct  sewers  in  its  streets  with  the  under- 
standing that  the  power  shall  be  so  executed 
as  not  unnecessarily  to  interfere  with  the 
rights  of  the  public,  and  that  all  needful 
and  proper  measures  shall  be  taken  in  its 
execution  to  guard  against  accidents  to  per- 
sons lawfully  using  the  streets  at  the  time. 
The  corporation  is  bound  for  the  perform- 
ance of  these  obligations,  and  cannot  rid 
itself  of  their  performance  by  executing  the 
power  through  agents.    lb. 

A  city  is  bound  to  use  reasonable  care  in 
tiie  construction  of  its  sewers.  Dixon  v. 
Baker,  16  R.  591. 

A  city  constructing  a  system  of  sewers 
into  which  private  persons  have  a  right  to 
drain,  in  such  a  manner  that  the  wash  and 
the  dirt  from  the  streets  are  conveyed  into  a 
title-water  dock  and  create  an  obstruction 
constituting  a  private  nuisance,  is  liable  to 
an  action  therefor.  Brayton  v.  Fall  River, 
18  R.  470. 

A  municipal  corporation  has  inherent  au- 
thority, unless  expressly  prohibited  by  its 
charter,  to  make  contracts  and  construct 
works  beyond  the  corporate  limits  for  the 
discharge  of  sewage,  where  such  discharge 

*  Liability  to  private  action  for  not  providing 
proper  sewerage,  see  note,  20  R.  026-681. 

Liability  for  damages  occasioned  by  sewers* 
see  note,  24  R.  666.  657. 
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negligently  done  by  its  agents.  Murphy  v. 
Lowell,  35  R.  881. 

A  municipal  corporation  authorised  to 
open  and  lav  out  streets,  construct  side- 
walks, and  levy  taxes  therefor,  may  con- 
struct a  street  sewer  for  surface  water,  and 
a  lot-owner  cannot  enjoin  the  construction 
on  the  ground  that  it  is  proposed  of  inade- 
quate size.    Amtricus  v.  mdridge,  87  R.  89. 

A  city  may  not  be  enjoined  from  construct- 
ing drains  and  culverts  in  streets,  merely 
because  they  will  increase  the  flow  of  surface 
water  upou  the  laud  of  a  complainant  lot* 
owner.     11  Uh  v.  Fond  du  Lac,  53  R.  279. 

A  city  was  authorized  by  statute  to  con- 
struct a  sewer  with  an  outfall  in  a  public 
tide-water  dock.  Held,  that  the  authority 
must  be  so  exercised  as  not  unnecessarily  to 
interfere  with  the  right  of  public  navigation 
or  with  the  rights  of  the  owners  of  wharves 
lawfully  erected;  that  the  city  was  not 
authorized  to  create  a  nuisance  in  the  dock 
by  allowing  the  deposits  from  the  sewer  to 
accumulate  and  remain  there  in  such  quan- 
tities as  to  menace  the  public  health,  obstruct 
navigation,  and  seriously  injure  the  rights 
of  wharf-owners.  Franklin  Wharf  Co*  v.  PorU 
land,  24  R.  1. 

85.  slaughter-houses.  —  An  ordi- 
nance which  declares  it  unlawful  to  slaughter 
any  animal  within  corporate  limits  of  the 
city,  except  at  the  city  slaughter-house 
thereby  established,  is  not  upou  its  face  so 
unreasonable  or  in  restraint  of  trade  as  to 
justify  the  court  in  holding  it  invalid;  and 
in  the  absence  of  proof  to  the  contrary,  the 
court  will  assume  that  the  city  slaughter- 
house is  roomy  enough  to  accommodate  all 
the  butchers  in  the  city.  Milwaukee  v.  Gross, 
91  D.  472. 

A  city  ordinance  is  unreasonable,  in  re- 
straint of  trade,  tends  to  create  a  monopoly, 
and  is  therefore  void,  which  limits  the 
slaughtering  of  animals  for  food,  except  for 

Kicking  purposes,  to  one  particular  lot  of 
nd  in  the  city,  owned  by  one  firm,  and  for* 
bids  slaughtering  to  be  done  elsewhere  under 
a  penalty;   and  this,  notwithstanding  the 
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ordinance  was  massed  ostensibly  aa  a  sanitary 
regulation,  and  the  charter  of  the  oity  em- 
powers it  to  ••  regulate,  license,  restrain, 
abate,  and  prohibit "  slaughter-houses. 
Chicago  v.  Bumjify  92  D.  196. 

A  city  may  prohibit  slaughtering  of  animals 
in  city  limits,  or  may  restrict  it  to  desig- 
nated localities  in  the  oity,  and  prohibit  it 
in  others,  provided  that  in  designating  a 
particular  quarter  for  this  purpose,  it  leaves 
all  persons  equally  free,  both  to  slaughter 
animals  in  that  quarter,  and  to  furnish  and 
rent  the  places  where  the  animals  are  slaugh- 
tered. Chicago  v.  Bumpf,  92  D.  196;  Cronin 
v.  People,  87  EL  664. 

A  statute  gave  cities  and  villages  the 
power  to  direct  the  location  and  regulate  the 
management  and  construction  of  pork-pack- 
ing houses  within  their  limits  and  one  mile 
beyond.  The  plaintiff  carried  on  a  packing- 
house in  the  town  of  Lake,  within  one  mile 
of  the  city  of  Chicago,  and  licensed  by  the 
town.  Held,  1.  That  the  power  to  regulate 
authorised  the  requirement  of  a  license;  and 
2.  That  the  city  of  Chicago  might  legally  re- 
quire the  plaintiff  to  be  licensed  by  it, 
although  he  was  previously  licensed  by  the 
town.  Chicago  Packing  etc  Co.  v.  Chicago,  30 
R.645. 

36.  wharves  and  landings.— A 

municipal  corporation  may  apply  its  land  to 
a  different  use  from  that  for  which  it  was 
designated  when  the  town  was  originally 
laid  oS,  where  such  corporation  has  by  its 
charter  power  "to  do  all  things  necessary 
to  be  done  by  corporations."  Memphk  v, 
Wright,  27  D.  489. 

Land  set  apart  for  a  publio  promenade,  in 
laying  off  a  town  by  toe  town  proprietor, 
may  be  appropriated  to  use  as  a  steamboat 
landing,  by  the  corporate  authorities,  if  they 
deem  it  necessary  to  promote  the  prosperity 
of  the  town,    76. 

Right  to  levy  wharfage  upon  personal 
property  m  transitu  through  the  oity,  and 
not  Belonging  to  residents,  is  not  given  by  a 
grant  of  "power  to  raise  by  tax,  upon  the 
real  and  personal  estate  within  the  city,  such 
sums  as  may  be  necessary,''  eta  Worsley  v. 
Second  Municipality  of  N.  0.,  41  D.  333. 

Grant  of  power  to  a  oity  to  construct  and 
regulate  wharves  gives,  by  implication,  the 
power  to  levy  a  tax  upon  goods  and  mer- 
chandise landed  and  shipped  at  them.  Wort- 
ley  v.  Second  Municipality  of  N,  0.,  41  D. 
333;  Apalachicola  v.  Apalachicola  Land  Co,, 
79  D.  284. 

A  city  authorised  by  its  charter  to  erect, 
repair,  and  regulate  public  wharves,  and  to 
fix  the  rate  of  wharfage  thereat,  cannot 
lease  its  wharf  or  farm  out  its  revenues,  or 
empower  any  one  else  to  fix  the  rates  of 
wharfage.  Matthew*  v.  Alexandria,  30  R. 
776. 

A  city  may  establish  a  publio  wharf  where 
any  duly  dedicated  street  abuts  upon  a  navi- 


gable stream,  without  regard  to  the  questioa 
whether  a  riparian  owner  has  title  to  laud 
under  water.     Bachu  v.  Detroit,  43  R.  447. 

The  charter  of  a  city  authorised  it  to  es- 
tablish wharves  and  public  landings,  to  fix 
the  rate  of  wharfage,  and  to  regulate  the  an- 
chorage and  mooring  of  all  boats  within  the 
city.  Held,  that  the  city  had  the  power  to 
forbid  a  person  owning  a  lot  abutting  upon 
a  river,  and  upon  which  no  wharf  or  public 
landing  had  been  established,  to  use  such  lot 
as  a  wharf  or  landing  without  permission  of 
the  city  and  the  payment  of  wharfage.  Du- 
buque v.  Stout,  7  R.  171. 

An  officer  was  appointed  by  a  city  to  exe- 
cute a  by-law  relating  to  wharves  and  the 
mooring  of  vessels.  Bus  duty  was  simply  to 
regulate  differences  among  owners  ana  mas- 
ters of  vessels  and  owners  of  wharves,  and 
his  compensation  was  paid  by  the  persons  at 
whose  request  he  acted.  Held,  that  the  city 
could  not  appropriate  money  to  indemnify 
him  forexpeuses  incurred  in  defending  an 
action  brought  against  him  for  an  act  done 
in  the  discharge  of  his  duty.  Ongory  v. 
Bridgeport,  19  R.  485. 

A  lessee  of  one  the  defendant's  piers  on  the 
Hudson  River  drove  piles  and  fastened  them 
in  front  of  aud  to  the  pier  by  bolts)  and 
chains.  Some  of  these  piles  became  separated 
from  the  pier,  and  their  upper  ends,  under 
water  exoept  at  low  tide,  projected  into  the 
river.  A  steam-tug,  navigating  the  river, 
struck  on  these,  and  was  injured.  There 
was  no  proof  of  notice  to  the  defendant  of 
the  defect  Hela\  that  the  citv  owed  no 
duty  concerning  the  piles,  even  it  if  it  had 
been  notified.  Seaman  v.  Mayor  etc  9  36  R. 
612. 

A  street  in  a  city  was  laid  oat  upon  the 
bank  of  a  navigable  river,  and  paved  and 
maintained  at  the  expense  of  the  city.  Ves- 
sels were  in  the  habit  of  landing  at  the  street, 
and  discharging  their  cargoes  thereupon. 
Held,  that  the  city  was  not  entitled  to 
charge  as  for  wharfage  facilities.  Skreveport 
v.  BedBher  etc.  Line,  66  R.  504. 

87.  Permission  to  lay  railroad 
tracks.  *  —  Mayor  and  council  of  a  city  maw 
authorise  construction  of  a  railroad  through 
its  streets,  and  unless  some  private  right  is 
injured  by  the  grant  of  such  authority,  there 
is  no  necessity  for  an  inquisition  concerning 
damages.  Lexington  60.  B.  B-  Co*  ▼.  Appie- 
gate,  33  D.  497. 

Construction  of  railroad  through  street  of 
a  city  is  not  per  ee  a  purprestnre  or  other 
nuisance,  nor  is  the  careful  use  of  such  road 
for  the  ordinary  purposes  of  a  railroad  to  be 
regarded  as  a  nuisance  of  any  kind.     To. 

Injunction  to  restrain  use  of  such  railroad 

*  Whether  use  of  streets  for  railway  purpose*  1* 
a  taking  of  private  property,  see  note,  37  B.  ~" 
229. 

Steam-railway  upon  public  street,  w 
new  servitude,  see  note,  28  JL  2G7-27L 
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will  not  be  granted  unless  it  clearly  appears 
that  the  running  of  ears  thereon  excludes, 
unreasonably  obstructs,  or  abridges  other 
accustomed  uses  of  the  street,  or  invades 
private  rights,     lb. 

Mere  loss  of  business  or  decrease  of  profits 
of  a  few  persons,  caused  by  publio  improve- 
ments for  facilitating  travel  and  commerce, 
is  not  sufficient  ground  for  granting  an  in- 
junction,   To. 

Legislature  may  authorise  laying  of  rail- 
road in  a  street  without  providing  compen- 
sation to  the  owner  of  the  soil,  this  not  being 
a  "taking "of  his  property,  but  merely  a 
change  in  the  use  of  the  publio  right  of  way 
over  k  Cose  of  Philadelphia  R.  R.  Co.,  36  D. 
202. 

City  cannot  authorise  laving  railroad  in 
street*  to  be  operated  for  private  gain,  with- 
out express  statutory  power.  Dams  v.  New 
York,  67  D.  186. 

City  is  not  liable  for  damages  arising  from 
exercise  of  its  authority  in  allowing  a  rail- 
road track  to  be  laid  in  a  street,  or  in  raising 
the  grade  of  a  street.  Mnrphy  r.  Chicago, 
81  D.  307. 

Habendum  clause  of  deed  conveying  land 
to  city  for  purposes  of  street,  and  none 
other,  does  not  restrict  city  in  the  nse  of 
the  street,  but  its  power  over  such  street 
will  be  the  same  as  over  any  other;  and  it 
may  raise  the  grade  and  permit  ft  railroad 
track  to  be  laid  therein  without  becoming 
liable  in  damages,    lb. 

Powers  of  corporate  authorities  over  pub- 
lic streets  of  city  are  held  in  trust  for  the 
benefit  of  the  public,  and  they  can  neither 
be  delegated  to  others,  nor  effectually 
abridged  by  any  act  of  such  authorities. 
Milhau  v.  Sharp,  84  D.  314. 

Resolution  of  common  council  of  city  au- 
thorising private  persons  to  construct  and 
operate  railroad  in  the  public  streets  thereof, 
upon  certain  conditions,  without  limitation 
as  to  time,  and  without  reserving  any  power 
of  revocation,  is  not  a  license,  but  a  contract, 
which,  if  valid,  could  not  be  abrogated  after 
it  had  been  once  accepted  and  acted  upon. 
lb. 

Building  and  operation  of  ft  horse-railroad 
in  the  streets  of  a  city  by  authority  of  the 
legislature  and  the  city  council,  under  limi- 
tations and  restrictions  contained  in  the  city 
charter,  is  a  legitimate  nse  of  the  highway 
and  an  exercise  of  the  publio  right  of  travel, 
and  not  a  taking  of  private  property  for  a 
publio  use,  within  the4  provision  of  the  con- 
stitution. Htnektnan  v.  Paterson  Horse  R.  R. 
Co.,  86  D.  262;  Murphy  v.  Chicago,  81  D. 
307;  Ekheis  v.  BvansviUe  Street  Ry  Co.,  41 
R.  661;  Attorney-General  v.  Metropolitan 
R'y  Co.,  28  R.  264;  Hiss  v.  Baltimore  A  H. 
Pass'r  R'y  Co.,  36  R.  371.  But  see  Card  v. 
Stillwater  8U  Ry  etc.  Co.,  41  R.  290;  Perry 
r.  New  Orleans  etc  Ry  Co.,  28  R.  740. 
Grant  of  privilege  to  corporation  to  carry 


passengers  in  oars  over  streets  of  city  be- 
stows no  right  either  greater  or  less  than  a 
natural  person  enjoys,  and  does  not  neces- 
sarily involve  exemption  from  liability  to 
municipal  regulation .  Frank/ord  etc.  Ry  Co. 
v.  Philadelphia,  98  D.  242. 

When  authority  is  conferred  upon  a  corpo- 
ration to  carry  on  a  specified  business  within 
limits  of  a  municipal  organization,  it  is  pre* 
mimed  that  the  business  is  intended  to  be 
conducted  under  the  restrictions,  rules,  and 
regulations  that  govern  the  same  business 
when  transacted  T>y  others  within  the  same 
corporate  limits.    lb. 

Reasonable  regulation  of  use  of  privilege 
conferred  by  the  legislature  is  not  a  denial 
of  the  right  to  its  use.     lb. 

Corporations  chartered  to  do  business  in  a 
city  are  to  be  regarded  as  inhabitants  of  the 
city,  and  in  the  absence  of  special  exemp- 
tion, are  subject  to  its  ordinances.    lb. 

Liability  to  restrictions  and  regulations  is 
involved  in  designation  of  place  where  the 
authorised  business  of  a  corporation  is  to  be 
carried  on.    lb. 

Right  to  run  ears  and  carry  passengers  is 
neither  enlarged  nor  diminished  by  the  right 
to  construct  and  own  a  railway.     lb. 

The  owner  of  a  warehouse  located  on  a 
street  through  which  the  railroad  runs  has 
the  right  to  unload  goods  from  a  car  stand- 
ing on  the  track,  by  means  of  skids  ex- 
tending from  the  car  to  the  warehouse, 
Srovided  there  is  ample  room  to  accommo- 
ate  travel  on  the  other  side  of  the  street, 
and  the  time  occupied  in  unloading  is  rea- 
sonably short.  The  right  of  a  railroad  cor- 
poration to  stop  its  cars  in  the  street,  and 
unload  them  in  a  reasonable  time  and  man- 
ner, is  incidental  to  the  right  of  transit. 
Mathews  v.  Kelsey,  4  R.  248. 

The  owner  of  the  fee  of  a  publio  street  is 
not  entitled  to  compensation  for  the  con- 
struction and  operation  of  a  horse-railroad 
therein,  in  the  absence  of  proof  of  special 
damages.  Hobart  v.  Milwaukee  City  i.  R. 
Co.,  9  R.  461. 

That  the  owner  of  a  store  will  be  pre- 
vented by  such  railroad  from  unloading 
drays  and  wagons  in  front  thereof  will  not 
constitute  such  special  damage,     lb. 

Although  the  fee  of  a  street  is  in  the  ad- 
joining owner,  a  municipal  corporation  may 
grant  the  right  to  a  railroad  company  to  lay 
its  track  in  the  street;  but  the  company  is 
liable  to  the  adjoining  owner  for  injuries  to 
his  premises  sustained  thereby.  Indianapolis 
etc.  R.  R.  Co.  v.  Hartley,  16  R.  624. 

The  use  of  a  street  as  a  site'  for  a  railroad 
track  does  not  give  a  right  of  action  to  the 
owners  of  adjacent  lots,  unless  it  materially 
hinders  the  ordinary  use  of  the  street;  but 
when  such  use  does  unreasonably  abridge 
the  right  of  lot-owners  to  use  the  street  as  a 
means  of  ingress  and  egress,  an  action  for 
damages  will  lie  against  the  railroad  com* 
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any.     Elizabeth  etc  R.  R.  Co.  v.  Combs,  19 
67. 

Where  the  houses  adjacent  to  a  street  used 
as  the  site  of  a  railroad  track  are  damaged 
by  having  smoke,  soot,  or  fire  from  passing 
engines  thrown  or  blown  into  or  against 
them,  the  owners  thereof  have  an  action 
therefor.     76. 

Where  owners  of  land  in  a  city  have  dedi- 
cated streets  for  public  use,  retaining  the  fee 
of  the  soil,  the  munioipal  authorities,  in  the 
absence  of  express  legislative  authority,  can- 
not authorize  the  use  of  such  streets  by  a 
steam-railway  company.  Perry  v.  New  Or- 
leans etc.  R.  R.  Co.,  28  R.  740. 

A  municipal  corporation  granted  permis- 
sion, by  ordinance,  to  a  street-railway  com- 
pany to  lay  a  double  track  in  its  streets.  The 
company  proceeded  to  do  so,  and  expended 
Urge  sums  of  money  in  the  work.  Held, 
that  the  municipal  corporation  could  not 
thereafter  restrict  the  permission  to  a  single 
track,  it  not  appearing  that  the  double  track 
would  cause  any  injury  or  inconvenience. 
Burlington  v.  Street  Ky  Co.,  31  R.  145. 

A  city  has  no  inherent  right  to  authorise 
or  permit  the  use  of  steam-motors  upon 
railways  in  its  streets,  where  the  fee  of  the 
streets  is  in  the  oity  in  trust  for  public  uses, 
and  is  responsible  for  personal  injury  caused 
through  the  fright  of  a  horse  thereby.  Stan- 
ley v.  Davenport,  37  R.  216. 

A  city,  although  it  owns  the  feet  of  its 
streets,  may  not  authorise  a  steam-railroad 
company  to  maintain  its  tracks  in  them 
without  compensation  to  abutting  owners 
specially  injured  thereby.  Burlington  etc 
JR.  R.  Co.  t.  Reinhaekle,  48  R.  342. 

Where  a  oity  grants  to  a  street-railway 
company  the  privilege  of  constructing  and 
using  a  railway  track  in  unpaved  streets,  on 
condition  that  it  keep  and  maintain  in  good 
repair  the  space  between  the  rails  and  for 
two  feet  on  each  side  of  the  track,  the  city 
cannot  compel  the  company  to  pave  such 
space.  Stale  v.  Corrigan  etc  R'y  Co.,  55  R. 
361. 

An  irrevocable  grant  by  a  oity  of  the  ex- 
elusive  privilege  to  construct  and  operate  a 
street  railway  is  unconstitutional.  Birming- 
ham etc.  R'y  Co.  v.  Street  R'y  Co.,  58  R.  615. 

A  lot-owner  in  a  city  may  not  maintain  an 
action  against  the  city  for  vacating  a  street 
not  bordering  on  his  lot  nor  necessary  for 
access  thereto,  for  the  purpose  of  devoting  it 
to  a  railway.  Bast  St.  Lotus  v.  O'ftynn,  69 
R.  795. 

.  88.  Removal  of  nuisances,  obstruc- 
tions, etc.  —  1.  Power  of  city,  generally*— 
Municipal  corporations  have  the  power  to 
make  regulations  for  their  government,  and 
to  consider  certain  acta  violating  such  regu-. 


American  Report*,  see  Tel  erne  I* 


*  Power  of  eity  to  determine  what  la  a  nui- 
sance, see  note,  ft  D.  191-106. 

Telegraph  and  telephone  poles  in  public  streets, 
see  notes,  M  B.  2S0-2W:  67  &  409-4& 


lations  a  nuisance.      Tourne  ▼.  Lee,  90  D. 
260. 

The  mayor  and  aldermen  are  clothed  with 
legislative  powers,  and  empowered  to  adopt 
measures  of  police.  Baker  v.  Boston,  22  D. 
421. 

Police  regulations  to  direct  the  use  of 
private  property  so  as  to  prevent  its  being 
pernicious  to  the  citizens  at  large  are  not 
void,  although  they  may  in  some  measure 
interfere  with  private  rights  without  pro- 
viding compensation,     lb. 

Until  an  alley  has  become  actually  open 
to  uses  for  which  it  is  designed,  the  occupa- 
tion or  obstruction  of  it  cannot  properly  be 
punished  under  city  by-laws.  A  charter 
giving  power  to  regulate  the  use  of  these 
passages,  and  to  remove  obstructions  from 
them,  merely  contemplates  the  preservation 
of  actual  and  not  theoretical  easements,  and 
the  protection  of  the  community  against 
actual  nuisances  which  interfere  with  the 
accustomed  use  of  the  passages.  Jackson  v. 
People,  77  D.  491. 

Obstructions  in  a  street,  necessitated  by 
the  erection  of  a  building,  and  not  unreason- 
ably prolonged,  are  not  a  nuisance.  State  v. 
Omaha,  45  R.  108.* 

Under  a  power  to  prevent  and  remove 
nuisances  and  regulate  the  places  where 
offensive  trades  are  carried  on,  a  city  may 
not  prohibit  the  operation  of  lime-kilns. 
State  v.  Mott,  48  R.  105. 

2.  Validity  ^  of  ordinances.  — An  or- 
dinance declaring  swine  running  at  large 
within  corporate  limits  to  be  nuisances,  and 
providing  for  the  abatement  thereof,  passed 
by  an  incorporated  town  under  the  author- 
ity conferred  by  its  charter  to  declare  what 
shall  be  nuisances,  and  to  provide  for  the 
abatement  thereof  by  ordinance,  is  valid, 
notwithstanding  that  under  the  laws  of  the 
state  the  owners  of  stock  have  the  right  to 
turn  them  upon  the  common  range  of  the 
county.     Roberts  v.  Ogle,  83  D.  201. 

An  ordinance  of  a  town,  declaring  a  nui- 
sance all  intoxicating  liquors  kept  within  the 
limits  of  the  town  for  the  purpose  of 
being  sold  or  given  away  as  a  bever- 
age to  be  drunk  within  said  town,  and 
directing  the  police-officers  to  abate 
said  nuisanoe  by  removing  the  liquors 
beyond  the  town  limits,  will  not  justify 
such  officers  in  seising  and  carrying  away 
liquors  until  it  has  been  determined  by  a 
court  of  justice  that  the  ordinance  has  bees 
violated.    Darst  v.  People,  2  R.  301. 

In  an  action  against  defendant  for  palling 
down  and  removing  plaintiffs  livery-stable, 
an  ordinance  of  the  town  council  ordering 
such  removal  is  no  defense,  the  nuisance 
not  being  caused  by  the  erection  itself,  but 
by  the  persons  who  resorted  there,  MUisr 
v.  Burch,  5  R.  242. 

*  Injunction  against  obstructions  in 
notes,  S3  R.  127,  IS*;  62  ft.  6*4-678. 
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A  munioipal  corporation  empowered  to 
define,  declare,  prevent,  and  abate  nuisances, 
and  punish  their  promoters,  may  by  ordi- 
nance prohibit  the  running  of  street-cart  by 
■team,  nnder  penalty  for  violation,  in  the 
absence  of  any  legislative  grant  authorizing 
such  use  of  the  streets.  North  Chicago  etc 
By  Co.  ▼.  Labs  View,  44  R.  738. 

A  municipal  ordinance  conferring  npon 
one  person  the  right  to  remove  and  appro- 
priate all  carcasses  of  animals  found  in  the 
city,  and  not  slain  for  food,  to  the  exclusion 
of  the  owners,  is  void  as  to  carcasses  which 
have  not  become  a  nuisance.  Biver  Render* 
mg  Co.  v.  Behr,  46  R.  6. 

3.  Abatement  of  nuisances.  —  To  remove 
nuisances  is  the  duty  of  the  city  government, 
which  has  the  power  of  deciding  how  it  shall 
bo  done.  This  decision  is  conclusive  unless 
the  powers  conferred  by  the  city  charter  are 
transcended  or  the  constitution  is  violated. 
Baker  v.  Boston,  22  D.  421. 

A  municipal  corporation  having  authority 
to  prevent  obstructions  in  a  river  within  its 
bounds  may  summarily  remove  such  an  ob- 
struction as  a  public  nuisance.  Hart  v. 
Albany,  24  D.  166. 

This  power  may  be  exercised  by  an  ordi- 
nance directing  the  officers  of  the  corporation 
to  remove  the  obstruction,    lb. 

A  municipal  corporation  cannot  ordain  a 
forfeiture,  seizure,  and  sale  of  a  floating 
warehouse  constituting  an  obstruction  in  a 
public  river,  in  case  the  owner  refuses  to  re- 
move it,  under  a  clause  in  its  charter  giving 
it  power  to  pass  by-laws  to  prevent  such 
obstructions,  and  to  enforce  the  same  by 
penalties  not  exceeding  a  certain  sum.    lb. 

A  municipal  corporation  may  abate  a  nui- 
sance by  removing  from  its  streets  and  levees 
the  property  of  nersons,  unlawfully  placed 
there,  by  which  they  are  encumbered  or  ob- 
structed, and  may  provide  that  the  removal 
shall  bo  at  the  expense  of  the  owner;  but 
the  corporation  cannot  declare  a  forfeiture, 
nor  make  a  legjal  sals  of  the  property,  even 
after  due  notice  to  the  owner.  Most  v. 
Mayor,  35  D.  186. 

Fact  that  municipal  corporation  has  made 
contract  with  certain  persons  for  removal  of 
carcasses  of  all  dead  animals  does  not  ex- 
onerate the  owner  from  any  responsibility 
regarding  the  removal  of  such  nuisances, 
when  such  contract  cannot  be  or  is  not  oom- 
nlied  with.    HUsdorf  v.  8U  Louis,  100  D. 

A  town  oouncil  has  no  power  to  order  the 
demolition  of  a  building  as  a  nuisance, 
where  the  nuisance  is  not  caused  by  the 
erection,  but  by  the  persons  who  resort 
thither.     Miller  v.  Burch,  5  R.  242. 

A  city  may  summarily  tear  down  a 
wooden  structure  erected  within  designated 
fire  limits,  and  dangerous  on  account  of 
fires.     Baumgartner  v.  Hasty,  60  R.  890. 

4.  Liability    for    failure    to    abate*  —  A  | 


statute  conferring  on  municipal  corporation 
"full  power  and  authority  to  enact  and  pass 
all  laws  and  ordinances  necessary  to  pre- 
serve the  health  of  the  city,  and  to  prevent 
and  remove  nuisances,"  will  impose  on  the 
city  liability  for  causing  or  not  removing 
nuisances,  to  any  person  who  has  received 

rial  damage  therefrom;  the  exercise  of 
power  conferred  being  for  the  pubiie 
good,  and  so  not  merely  discretionary,  but 
imperative,  and  the  words  "  power  and  au- 
thority, "in  such  case,  meaning  duty  and  ob* 
ligation.     Baltimore  v.  Marriott,  66  D.  326. 

Municipal  corporation,  by  mere  passage  of 
ordinance  providing  for  removal  of  snow  and 
ice  from  streets,  so  as  to  prevent  their  accu- 
mulation from  becoming  a  nuisance,  does  not 
thereby  discharge  itself  from  the  duty  im- 
posed by  a  statute  authorizing  it  to  prevent 
or  remove  nuisances;  but  the  municipality 
must,  under  such  statute,  make  vigorous 
efforts  to  enforce  such  ordinance,  in  order 
to  bring  itself  within  the  saving  of  having 
used  reasonable  care  and  diligence  in  remov- 
ing the  nuisance  complained  of.     lb. 

A  notice  of  a  nuisance  on  land  belonging 
to  a  city,  and  request  to  remove  it,  given  to 
the  city  clerk  only,  is  insufficient  to  affect  the 
city,  but  is  sufficient  if  given  to  the  mayor. 
Niehols  v.  Boston,  93  D.  132. 

A  structure,  such, as  the  cornice  of  a 
building;  projecting  over  a  street  in  a  city 
in  such  a  manner  as  to  be  dangerous  to  pass- 
ers-by, is  a  nuisance  which  the  corporate 
authorities  may  abate;  and  if  they  fail  so  to 
do,  after  notice  of  its  dangerous  character, 
the  oity  will  be  liable  to  any  one  injured 
thereby.    Orove  v.  Fort  Wayne,  16  R.  262. 

2.  Local  Improvements,  and  Assessment*  there- 
for. 

89.  The  power  to  take  property  and 
levy  assessments.  —  1.  In  general*-- 
Streets  and  sidewalks  of  a  oity  are  publio 
highways,  which  it  is  the  common  duty  of 
the  citizens  of  such  city  to  maintain.  The 
maintenance  and  construction  of  such  streets 
cannot  constitutionally  be  imposed  on  any 
one  citizen  or  class  of  citizens.  Lexington  v. 
MeQuiUan,  36  D.  169. 

Division  of  a  city  into  squares,  in  accord- 
ance with  the  terms  of  its  charter,  creates, 
in  effect,  as  many  municipalities  as  there  are 
squares;  and  the  exercise  of  the  right  to 
improve  each  square,  and  the  levying  the 
tax  therefor  upon  the  proprietors  ot  the 
ground  therein,  in  compliance  with  the  pre 
visions  of  such  charter,  will  be  upheld.     lb. 

Municipal  council  are  final  judges  of 
utility  of  street  improvements  which  they 
are  authorized  to  make,  and  the  remedy  of  a 
lot-owner,  if  any,  is  by  action,  and  not  by 
resisting  the  order  for  the  improvement. 
Lotdsvitte  v.  Hyatt,  36  D.  694. 

*  Assessments  for  local  improvements,  nature 
of,  and  when  valid,  see  note,  06  D.  28&-290. 
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pany.  Elizabeth  etc  R.  R.  Co.  v.  Combs,  19 
R.  67. 

Where  the  houses  adjacent  to  a  street  used 
as  the  site  of  a  railroad  track  are  damaged 
by  having  smoke,  soot,  or  fire  from  passing 
engines  thrown  or  blown  into  or  against 
them,  the  owners  thereof  have  an  action 
therefor,     lb. 

Where  owners  of  land  in  a  city  have  dedi- 
cated streets  for  public  nse,  retaining  the  fee 
of  the  soil,  the  municipal  authorities,  in  the 
absence  of  express  legislative  authority,  can- 
not authorize  the  use  of  such  streets  by  a 
steam-railway  company.  Perry  v.  New  Or- 
leans etc  R.  R.  Co.,  28  R.  740. 

A  municipal  corporation  granted  permis- 
sion, by  ordinance,  to  a  street-railway  com- 
pany to  lay  a  double  track  in  its  streets.  The 
company  proceeded  to  do  so,  and  expended 
large  sums  of  money  in  the  work.  Held, 
that  the  municipal  corporation  could  not 
thereafter  restrict  the  permission  to  a  single 
track,  it  not  appearing  that  the  double  track 
would  cause  any  injury  or  inconvenience. 
Burlington  v.  Street  R'y  Co.,  31  R.  145. 

A  city  has  no  inherent  right  to  authorise 
or  permit  the  use  of  steam-motors  upon 
railways  in  its)  streets,  where  the  fee  of  the 
streets  is  in  the  city  in  trust  for  public  uses, 
and  is  responsible  for  personal  injury  caused 
through  the  fright  of  a  horse  thereby.  Stan- 
ley v.  Davenport,  37  R.  216. 

A  city,  although  it  owns  the  fee  of  its 
streets,  may  not  authorise  a  steam-railroad 
company  to  maintain  its  tracks  in  them 
without  compensation  to  abutting  owners 
specially  injured  thereby.  Burlington  etc 
JR.  R.  Co.  v.  ReinhaeJOe,  48  R.  342. 

Where  a  city  grants  to  a  street-railway 
company  the  privilege  of  constructing  and 
using  a  railway  track  in  unpaved  streets,  on 
condition  that  it  keep  and  maintain  in  good 
repair  the  space  between  the  rails  and  for 
two  feet  on  each  side  of  the  track,  the  city 
cannot  compel  the  company  to  pave  such 
space.  State  v.  Corrigan  etc  R'y  Co.,  65  & 
361. 

An  irrevocable  grant  by  a  city  of  the  ex- 
elusive  privilege  to  construct  and  operate  a 
street  railway  is  unconstitutional  Birming- 
ham etc.  R'y  Co.  v.  Street  R'y  Co.,  58  R.  615. 

A  lot-owner  in  a  city  may  not  maintain  an 
action  against  the  city  for  vacating  a  street 
not  bordering  on  his  lot  nor  necessary  for 
access  thereto,  for  the  purpose  of  devoting  it 
to  a  railway.  Batt  St.  Louis  v.  077mm,  69 
R.  795. 

.  88.  Removal  of  nuisances,  obstruc- 
tions, etc.  —  1.  Power  of  city,  generally.*— 
Municipal  corporations  have  the  power  to 
make  regulations  for  their  government,  and 
to  consider  oertain  acta  violating  such  regu-. 

*  Power  of  eity  to  determine  what  Is  a  nui- 
sance, see  note,  16  D.  191-106. 

Telegraph  and  telephone  poles  in  public  streets, 
see  notes,  M  R.  26O-20S;  07  &  40S-4& 


lations  a  nuisance.      Tourne  ▼.  Lee,  20  D. 
260. 

The  mayor  and  aldermen  are  clothed  with 
legislative  powers,  and  empowered  to  adopt 
measures  of  police.  Baker  v.  Boston.  22  6. 
421. 

Police  regulations  to  direct  the  nse  of 
private  property  so  as  to  prevent  its  being 
pernicious  to  the  citizens  at  large  are  not 
void,  although  they  may  in  some  measure 
interfere  with  private  rights  without  pro- 
viding compensation.     lb. 

Until  an  alley  has  become  actually  open 
to  uses  for  which  it  is  designed,  the  occupa- 
tion or  obstruction  of  it  cannot  properly  be 
punished  under  city  by-laws.  A  charter 
giving  power  to  regulate  the  use  of  these 
passages,  and  to  remove  obstructions  from 
them,  merely  contemplates  the  preservation 
of  actual  and  not  theoretical  easements,  and 
the  protection  of  the  community  against 
actual  nuisances  which  interfere  with  the 
accustomed  use  of  the  passages.  Jackson  v. 
People,  77  D.  491. 

Obstructions  in  a  street,  necessitated  by 
the  erection  of  a  building,  and  not  unreason* 
ably  prolonged,  are  not  a  nuisance.  State  v. 
Omaha,  45  R.  108.  • 

Under  a  power  to  prevent  and  remove 
nuisances  and  regulate  the  places  where 
offensive  trades  are  carried  on,  a  city  may 
not  prohibit  the  operation  of  lime-kilns. 
Stale  v.  Mott,  48  R.  105. 

2.  Validity  of  ordinances.  — An  or- 
dinance declaring  swine  running  at  large 
within  corporate  limits  to  be  nuisances,  and 
providing  for  the  abatement  thereof,  pi  wril 
by  an  incorporated  town  under  the  author- 
ity conferred  by  its  charter  to  declare  what 
shall  be  nuisances,  and  to  provide  for  the 
abatement  thereof  by  ordinance,  is  valid, 
notwithstanding  that  under  the  laws  of  the 
state  the  owners  of  stock  have  the  right  to 
turn  them  upon  the  common  range  of  the 
county.    Roberts  v.  Ogle,  83  D.  201. 

An  ordinance  of  a  town,  declaring  a  nui- 
sance all  intoxicating  liquors  kept  within  the 
limits  of  the  town  for  the  purpose  of 
being  sold  or  given  away  as  a  bever- 
age to  be  drunk  within  said  town,  and 
directing  the  police-officers  to  abets 
said  nuisance  by  removing  the  liquors 
beyond  the  town  limits,  will  not  justify 
such  officers  in  seising  and  carrying  away 
liquors  until  it  has  been  determined  by  a 
court  of  justice  that  the  ordinance  has  been 
violated.    Darst  v.  People,  2  R.  301. 

In  an  action  against  defendant  for  pulling 
down  and  removing  plaintiff's  livery-stable, 
an  ordinance  of  the  town  council  ordering 
such  removal  is  no  defense,  the  nuisance 
not  being  caused  by  the  erection  itself,  bat 
by  the  persons  who  resorted  there.  Mittsr 
v.  Bureh,  5  R.  242. 

*  Injunction  against  obstructions  In 
notes,  SB  R.  Lff,  128;  62  £.84-678, 
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A  municipal  corporation  empowered  to 
define,  declare,  prevent,  and  abate  nuisances, 
and  punish  their  promoters,  may  by  ordi- 
nance prohibit  the  running  of  street-ears  by 
■team,  under  penalty  for  violation,  in  the 
absence  of  any  legislative  grant  authorizing 
inch  use  of  the  streets.  North  Chicago  etc* 
ffy  Co.  v.  Lake  View,  44  R.  738. 

A  municipal  ordinance  conferring  upon 
one  person  toe  right  to  remove  and  appro- 
priate all  carcasses  of  animals  found  in  the 
city,  and  not  slain  for  food,  to  the  exclusion 
of  the  owners,  is  void  as  to  carcasses  which 
have  not  become  a  nuisance.  River  Render* 
mg  Co.  v.  Behr,  46  R.  6. 

3.  Abatement  of  nuisance*.  —  To  remove 
nuisances  is  the  duty  of  the  city  government, 
which  has  the  power  of  deciding  how  it  shall 
be  done.  This  decision  is  conclusive  unless 
the  powers  conferred  by  the  city  charter  are 
transcended  or  the  constitution  is  violated. 
Baker  v.  Boston,  22  D.  421. 

A  municipal  corporation  having  authority 
to  prevent  obstructions  in  a  river  within  its 
bounds  may  summarily  remove  such  an  ob- 
struction as  a  public  nuisance.  Heart  v. 
Albany,  24  D.  166. 

This  power  may  be  exercised  by  an  ordi- 
nance directing  the  officers  of  the  corporation 
to  remove  the  obstruction,    lb. 

A  municipal  corporation  cannot  ordain  a 
forfeiture,  seizure,  and  sale  of  a  floating 
warehouse  constituting  an  obstruction  in  a 
public  river,  in  case  the  owner  refuses  to  re- 
move it,  under  a  clause  in  its  charter  giving 
it  power  to  pass  by-laws  to  prevent  such 
obstructions,  and  to  enforce  the  same  by 
penalties  not  exceeding  a  certain  sum.  lb. 
A  munioipal  corporation  may  abate  a  nui- 
sance by  removing  from  its)  streets  and  levees 
the  property  of  persons,  unlawfully  placed 
there,  by  which  tney  are  encumbered  or  ob- 
structed, and  may  provide  that  the  removal 
shall  be  at  the  expense  of  the  owner;  but 
the  corporation  cannot  declare  a  forfeiture, 
nor  make  a  legal  sale  of  the  property,  even 
after  due  notice  to  the  owner.  Most  v. 
Mayor,  35  D.  186. 

Fact  that  municipal  corporation  has  made 
contract  with  certain  persons  for  removal  of 
carcasses  of  all  dead  animals  does  not  ex- 
onerate the  owner  from  any  responsibility 
regarding  the  removal  of  such  nuisances, 
when  such  contract  cannot  be  or  is  not  com- 
plied with.    HUsdorf  v.  SL  Louis,  100  D. 

A  town  council  has  no  power  to  order  the 
demolition  of  a  building  as  a  nuisance, 
where  the  nuisance  is  not  caused  by  the 
erection,  but  by  the  persons  who  resort 
thither.     Miller  v.  Burch,  5  R.  242. 

A  city  may  summarily  tear  down  a 
wooden  structure  erected  within  designated 
fire  limits,  and  dangerous  on  account  of 
fires.     Baumgartner  v.  Hasty,  60  R.  830. 

4.    Liability    for    failure    to    abate*  —  A  | 


statute  conferring  on  munioipal  corporation 
"  full  power  and  authority  to  enact  and  pass 
all  laws  and  ordinances  necessary  to  pre- 
serve the  health  of  the  city,  and  to  prevent 
and  remove  nuisances,"  will  impose  on  the 
city  liability  for  causing  or  not  removing 
nuisances,  to  any  person  who  has  received 

rial  damage  therefrom;  the  exercise  of 
power  conferred  being  for  the  publis 
good,  and  so  not  merely  discretionary,  but 
imperative,  and  the  words  "  power  and  au- 
thority, "in  such  case,  meaning  duty  and  ob- 
ligation.   Baltimore  v.  Marriott,  66  D.  326. 

Municipal  corporation,  by  mere  passage  of 
ordinance  providing  for  removal  of  snow  and 
ice  from  streets,  so  as  to  prevent  their  accu- 
mulation from  becoming  a  nuisance,  does  not 
thereby  discharge  itself  from  the  duty  im- 
posed by  a  statute  authorizing  it  to  prevent 
or  remove  nuisances;  but  the  municipality 
must,  under  such  statute,  make  vigorous 
efforts  to  enforce  such  ordinance,  in  order 
to  bring  itself  within  the  saving  of  having 
used  reasonable  care  and  diligence  in  remov- 
ing the  nuisance  complained  of.    lb. 

A  notice  of  a  nuisance  on  land  belonging 
to  a  city,  and  request  to  remove  it,  given  to 
the  city  clerk  only,  is  insufficient  to  affect  the 
city,  but  is  sufficient  if  given  to  the  mayor. 
Nichols  v.  Boston,  93  D.  132. 

A  structure,  such  .as  the  cornice  of  a 
building,  projecting  over  a  street  in  a  city 
in  such  a  manner  as  to  be  dangerous  to  pass- 
ers-by, is  a  nuisanoe  which  the  corporate 
authorities  may  abate;  and  if  they  fail  so  to 
do,  after  notice  of  its  dangerous  character, 
the  oity  will  be  liable  to  any  one  injured 
thereby.    Orove  v.  Fort  Wayne,  16  R.  262. 

2.  Local  Improvements,  and  Assessments  there' 

for. 

89.  The  power  to  take  property  and 
levy  assessments,  —  1.  In  general,*  — 
Streets  and  sidewalks  of  a  oity  are  publio 
highways,  which  it  is  the  common  duty  of 
the  citizens  of  such  city  to  maintain.  The 
maintenance  and  construction  of  such  streets 
cannot  constitutionally  be  imposed  on  any 
one  citizen  or  class  of  citizens.  Lexington  v. 
McQuillan,  36  D.  169. 

Division  of  a  city  into  squares,  in  accord- 
ance with  the  terms  of  its  charter,  creates, 
in  effect,  as  many  municipalities  as  there  are 
squares;  and  the  exercise  of  the  right  to 
improve  each  square,  and  the  levying  the 
tax  therefor  upon  the  proprietors  ot  the 
ground  therein,  in  compliance  with  the  pro* 
visions  of  such  charter,  will  be  upheld.    lb. 

Municipal  council  are  final  judges  of 
utility  of  street  improvements  which  they 
are  authorized  to  make,  and  the  remedy  of  a 
lot-owner,  if  any,  is  by  action,  and  not  by 
resisting  the  order  for  the  improvement. 
Louisville  v.  Hyatt,  36  D.  594. 

*  Assessments  for  local  Improvements,  nature 
of,  and  when  valid,  see  note,  o5  D.  286-290. 
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Long  acquiescence  of  community  in  the 
exercise  of  an  important  power,  and  the  re- 
peated sanction  of  it  by  the  legislature,  ought 
to  be  some  evidence  of  its  legality,  tficnole 
v.  B,*idgepoi%  60  D.  630. 

To  constitute  an  improvement  a  "town  or 
county  purpose,'*  for  which  inhabitants  may 
be  taxed,  it  need  not  be  entirely  within  the 
borders  of  the  town  or  county.  Louisville  etc, 
R.  R.  Co.  v.  Davidson  Co.,  62  D.  424. 

Taxation  and  assessment  are  regarded  as 
distinct  modes  of  raising  money  for  different 
purposes,  and  founded  upon  different  prin- 
ciples. Taxation  is  a  general  burden  im- 
posed for  supporting  the  government,  and 
the  revenue  raised  is  expended  for  the  equal 
benefit  of  the  public  at  large.  Assessment 
rests  upon  the  taxing  power,  but  describes  a 
distinct  and  well-known  mode  of  laying  a 
local  burden  upon  particular  property,  with 
reference  to  the  peculiar  and  special  benefit 
derived  to  such  property  from  expenditure 
of  the  money.     Hill  v.  Higdon,  67  U.  289. 

Ohio  constitution  of  1861,  section  6,  article 
13,  contemplates  delegation  of  power  of  tax- 
ation, in  all  its  forms,  to  municipal  corpora- 
tions, with  no  other  limitation  upon  this 
power  than  that  it  shall  be  so  restricted  by 
the  legislature  as  to  prevent  an  abuse  of  its 
exercise;  but  a  failure  to  perform  this  duty 
lays  no  foundation  for  judicial  correction. 
The  principles  in  section  2,  article  12,  upon 
which  all  taxes  for  general  revenue  purposes 
must  be  levied,  do  not  include  special  sssoss 
ments.    lb. 

Special  assessment  levy  upon  property  par- 
ticularly benefited  by  a  street  improvement 
Is  an  exercise  of  the  taxing  power,  and  the 
tax  levied  is  for  the  purpose  of  constructing 
a  public  improvement.    lb. 

Where  power  of  city  council  to  alter  or 
widen  streets  is  confined  by  the  city  charter 
to  oases  where  application  is  made  in  writing 
by  three  fourths  of  all  owners  of  land  along 
such  streets,  this  is  a  case  of  a  tribunal  hav- 
ing a  limited  and  special  power  to  proceed 
only  in  the  manner  prescribed  in  the  act. 
Carron  v.  Martin,  69  D.  584. 

Constitutional  provision  that  taxation 
shall  be  equal  and  uniform  throughout  state 
has  no  reference  to  special  assessments  for 
local  improvements,  but  applies  only  to  that 
charge  or  imposition  upon  property  which  it 
is  necessary  to  levy  to  raise  funds  to  defray 
the  expenses  of  the  government  of  the  state, 
or  of  some  county  or  town.  Burnett  v.  Sac- 
ramento, 73  D.  518. 

A  municipal  corporation  will  not  be  coerced 
to  adopt  condemnation  of  private  property 
for  street  improvements,  at  the  instance  of 
purchasers  buying  an  imperfect  title  there- 
under, with  full  knowledge  of  the  facts,  if 
the  corporation  will  not  be  coerced  to  adopt 
the  condemnation  at   the  instance  cf  the 

Sroprietors,    who   are    unwilling    vendors. 
laU  v.  Grave*,  81  D.  639. 


A  city  has  no  unlimited,  absolute,  uncon- 
trollable right  to  order  such  improvements  of 
its  streets  as  it  may  deem  necessary  or  bene- 
ficial, at  the  expense  of  property  owners, 
and  in  utter  disregard  of  their  interests, 
without  compensation;  for  such  improve* 
ment  may  not  only  render  the  property 
entirely  valueless  to  the  owner,  but  it  may 
also  take  -from  him  to  pay  for  its  improve- 
ment, besides  destroying  his  business  and 
causing  him  to  contribute  from  his  other 
means  to  its  destruction.  Louisville  v.  Roll- 
ing MiU  to.,  96  D.  243. 

Right  to  take  private  property  for  pubtie 
use  upon  making  just  compensation  to  the 
owner  does  not  impair  or  conflict  with  the 
right  and  power  of  towns  and  cities,  in 
ordinary  oases,  to  have  the  streets  im- 
proved at  the  expense  of  the  property  holder 
thereon;  but  such  improvement  cannot  be 
made,  when,  owing  to  extraordinary  facts, 
to  force  the  owner  to  make  the  improve- 
ments is  virtually  to  confiscate  his  property, 
or  even  to  permit  it  to  be  done  without 
compensation,  is  to  destroy  his  property. 
lb. 

The  legislature  may  authorise  a  municipal 
corporation  to  assess  tie  whole  or  any  portion 
of  tne  expenses  of  local  improvements  on  the 
property  benefited;  but  when  the  charter 
provides  that  if  the  common  council  of  a 
city  shall  deem  any  such  improvements  ne- 
cessary they  shall  so  declare  by  resolution, 
such  declaration  must  be  made  before  the 
improvement  is  ordered.  Hoyl  v.  Sagrnam, 
2R.76. 

Local  assessments  can  only  be 
tional  when  imposed  to  pay  local  imi 
ments,  clearly  conferring  special  benefits  on 
the  property  assessed,  ana  to  the  extent  of 
those  benefits.  They  cannot  bo  imposed 
when  the  improvement  is  either 
appears  to  be  for  general  benefit.  Hi 
v.  Philadelphia,  3  R.  615. 

A  state  constitntion  provided  that  "the 
state  shall  never  be  a  party  in  carrying 
on  any  work  of  internal  improvement 
Held,  not  to  be  a  restriction  on  municipal 
corporations.  Comm're  of  Leavenworth  v. 
Miller,  12  R.  425. 

The  power  in  a  municipal  oorporatiofn  to 
make  betterments  at  the  expense  of  adjoin- 
ing property  owners  is  a  power  of  special 
taxation,  and  must  have  explicit  legislation 
to  support  it  Wittar  v.  Philadelphia,  21 R. 
112. 

2.  Assessments  for  grading  and  paving.  — 
Power  to  pave  a  sidewalk  includes  power  to 
furnish  all  that  is  necessary  or  usual  and  fit 
for  paving.    Sehilleu  v.  Com.,  78  D.  359. 

Private  property  is  not  taken  for  public 
use,  within  the  meaning  of  the  constitutional 
inhibition,  by  assessing  the  expenses  of  grad- 
ing a  street,  already  opened,  upon  the  adja- 
cent property.  Burnett  v.  Sacramento*  78 
D.  6li 
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The  power  to  grade  and  improve  streets 
is  a  legislative  power,  and  is  a  continuing 
one,  unless  specially  restricted  by  the  muni- 
cipal charter.  It  may  be  exercised  from  time 
to  time  as  the  needs  of  the  corporation  may 
require;  and  of  the  necessity  and  expediency 
of  its  exercise  the  corporate  authority,  and 
not  the  court,  is  usually  to  judge.  It  fol- 
lows that  the  power  to  compel  property 
owners  to  pave  streets  adjoining  their  lots, 
or  the  power  of  paving  at  the  property 
owners9  expense,  once  exercised,  is , not  ex- 
hausted; but  such  owners  may  be  compelled 
to  repave,  or  to  pay  for  repavement,  when  re- 
quired by  municipal  authorities.  McCor- 
mack  v.  Patchin,  14  R.  440. 

A  municipal  corporation  may  make  assess- 
ment on  each  individual  for  the  paving  and 
repairing  of  the  sidewalk  in  front  of  his  lot, 
and  within  the  fire  limits  require  it  to  be 
paved  with  bricks.  Macon  v.  Patty,  34  R. 
451. 

A  city  was  authorized  by  law  to  "  pre- 
scribe by  ordinance  that  paving  of  streets 
and  of  footways  should  be  done  at  the  ex- 
pense of  the  owners  of  ground  "  fronting  them. 
Held,  that  this  did  not  confer  upon  the  city 
power  to  tear  up  a  pavement  which  was 
good  and  in  no  need  of  repair,  and  to  relay 
and  charge  the  owner  again  with  one  exces- 
sively costly.  Wislar  v.  Philadelphia,  21  R 
112.  See  also  HammeU  v.  Philadelphia,  3 
R.  615. 

Where  a  city  was  authorized  by  its  charter 
to  improve  its  streets  by  original  construc- 
tion and  reconstruction  at  the  cost  of  ad- 
joining lot-owners,  —  held,  that  the  cost  of 
reconstruction,  or  repaving  the  streets  which 
had  already  been  paved  at  the  exnense  of  ad- 
joining owners,  could  lawfully  be  assessed 
against  such  owners.  Broadway  Baptist 
Church  v.  AfcAtee,  6  R.  480. 

3.  Delegation  of  the  power. — Power  to  pass 
ordinances  for  improving,  grading,  and  pav- 
ing streets  is  a  legislative  power,  vested  in 
the  city  council,  and  cannot  be  delegated. 
It  is,  in  effect,  a  power  of  taxation,  and 
therefore  the  exercise  of  sovereign  authority. 
Hyde*  v.  Joyce,  96  D.  311. 

An  invalid  ordinance  relating  to  street 
improvements  cannot  be  made  valid  by  subse- 
quent acts  of  affirmance  by  the  city  council. 

A  city  council  may,  when  empowered  by 
its  charter,  ordain  the  grading  and  improve- 
ment of  streets  at  the  expense  of  the  prop- 
erty holders  thereon;  but  the  amount  of 
improvement,  as  well  as  its  kind  end  char- 
acter, must  first  be  ascertained  by  the 
council;  and  to  ordain  generally  that  a 
street  shall  be  graded  or  paved,  "or  so  much 
thereof  as  the  engineer  may  direct,  and  ac- 
cording to  specifications  to  be  furnished  by 
him,"  is  to  delegate  to  him  the  power  to  fix 
the  grade,  determine  what  materials  should 
be  used  for  the  pavement,  and  how  much  of 


the  street  should  be  thus  improved;  and  it  is 
not  the  determination  of  the  council  as  to 
any  of  these  things,  but  a  general  and  un- 
limited letter  of  attorney  to  the  engineer  to 
have  so  much  of  the  street  improved  as  he 
may  deem^proper,  in  a  manner  as  to  his 
own  liking.  To  bind  the  property  holder 
by  such  an  ordinance  is  to  destroy  all  the 
safeguards  thrown  around  him  by  law.    76. 

City  council  most  first  determine  portion 
of  street  or  square  to  be  improved,  designate 
the  grade,  and  kind  of  pavement  to  be  used; 
and  in  carrying  out  the  general  plan  of  im- 
provement thus  designated,  may  empower 
the  engineer  to  vary  so  as  to  make  the  work 
practically  subserve  the  purposes  of  the  gen- 
eral scope  of  the  ordinance,  as  developments 
may  determine;  but  the  council  cannot  au- 
thorize the  engineer  to  ascertain  and  -  carry 
out  these  things  without  the  approval  of  the 
council  by  ordinance.     lb. 

A  constitutional  provision  that  "the  legis- 
lature may  vest  the  corporate  authorities  of 
cities,  towns,  end  villages  with  power  to 
make  local  improvements  by  special  assess- 
ments, or  by  taxation  of  property  benefited," 
does  not  prohibit  the  legislature  from  confer- 
ring the  power  to  make  such  improvements 
in  like  manner  upon  other  municipal  corpo- 
rations.    State  v.  Dodge  County,  30  R.  619. 

40.  Constitutionality  of  statutes.— 
1.  When  valid. — A  charter  authorizing  a  ma- 
jority of  lot-owners  on  a  square  to  require 
the  grading  and  improvement  of  streets 
bounding  their  square,  at  the  expense  of  lot- 
owners  on  such  square,  by  petition  to  the  city 
council,  provided  the  council  unanimously 
direct  such  improvement  to  be  made,  is  con- 
stitutional.    Louisville  v.  Hyatt,  36  D.  694. 

A  municipal  ordinance  providing  that  an 
assessment  for  street  improvement  shall  be 
apportioned  among  the  owners  of  land  bene- 
fited by  such  improvement  is  not  unconsti- 
tutional on  the  ground  that  it  subjects  the 
individuals  embraced  by  it  to  an  unequal 
and  partial  tax  for  an  improvement  in  which 
the  whole  community  is  interested.  Alex- 
ander v.  Mayor,  46  D.  630. 

A  legislative  act  authorizing  the  expense 
of  improving  streets  to  be  assessed  upon 
property  owners  and  occupants  benefited 
thereby,  in  proportion  to  the  amount  of  such 
benefit,  is  a  rightful  exercise  of  the  power  of 
taxation,  and  not  an  attempt  to  exercise  the 
right  of  eminent  domain.  People  v.  Brook* 
lyn,  56  D.  266;    Hill  v.  Hiydon,  67  D.  289. 

Right  of  legislature  to  tax  a  particular  oity 
for  local  improvement,  with  the  consent  of 
the  local  authorities,  is  as  clear  as  the  right  to 
lay  a  general  tax  for  any  purpose  whatever. 
Sharpie**  v.  Philadelphia,  69  D.  759. 

A  sum  exacted  as  a  special  assessment 
upon  property  peculiarly  benefited  by  a  street 
improvement  is  not  a  taking  of  private 
property  for  public  use,  and  infringes  no 
constitutional  provision   providing  for  the 
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Inviolability  of  suoh  right.    Hill  r.  Higdon, 
67  D.  289. 

When  a  city  improvement  wu  unauthor- 
ised at  time  it  wu  contracted  for  and  made, 
the  legislature  may  subsequently  confer  au- 
thority on  the  city  council  to  adopt  it,  and 
to  assess  and  collect  a  tax  to  pay  for  it 
Dean  v.  Charlton,  99  D.  206. 

The  collection  of  an  assessment  for  a  local 
improvement  was  perpetually  enjoined,  on 
the  ground  that  the  assessment  was  made 
without  authority  of  law,  and  an  aot  of  the 
legislature  was  subsequently  passed  author- 
ising a  special  reassessment  for  the  same 
purpose.  Held,  that  the  aot  was  valid.  Mills 
v.  Charleton,  9  R.  578. 

2.  When  invalid.  —Where  only  part  of  a 
lot  is  required  for  opening  a  street,  the  legis- 
lature cannot  constitutionally  authorise  the 
appropriation  and  sale  of  the  residue  with- 
out the  owner 's  consent.  Matter  qf  Albany 
Street,  25  D.  618. 

Where  a  statute  authorised  a  street,  al- 
ready laid  out,  paved  at  the  expense  of  ad- 
joining owners,  and  in  good  condition,  to  be 
taken  and  improved  for  a  public  drive,  car- 
riage-way, or  avenue,  and  provided  that  the 
expense  of  such  improvement  be  aaseesed 
upon  property  abutting  on  the  street*  —  hela\ 
that  the  statute  was  unconstitutional,  as  it 
imposed  local  assessments  for  improvements 
which  were  for  the  general  public  benefit. 
Hammett  v.  Philadelphia,  3  R.  615. 

Where  a  statute  authorized  the  improve- 
ment of  an  avenue  seven  miles  in  length  and 
running  mainly  through  agricultural  lands, 
the  costs  to  be  paid  for  by  assessments  on 
lands  lying  within  a  half-mile  on  either  side 
thereof,  at  a  certain  rate  per  acre,  and  it  was 
found  that  the  improvement  would  be  a 
general  public  benefit,  —  held,  that  the  stat- 
ute was  unconstitutional,  as  it  authorised  a 
local  assessment  for  a  general  public  benefit, 
and  that  the  method  of  assessment  was  un- 
reasonable and  unjust.  In  re  Washington 
Avenue,  8  R.  255. 

Where  a  statute  authorised  the  expense  of 
paving  the  road-bed  of  a  city  street,  to  be 
assessed  in  the  proportion  of  two  thirds  on 
the  property  abutting  on  the  street*  and  the 
remaining  third  on  the  public  at  large,  — 
held,  that  it  was  unconstitutional  as  an  at- 
tempt to  establish  arbitrarily,  and  not 
according  to  benefits,  the  ratio  of  the  ex- 

Snse  to  be  put  upon  the  property.  State  v. 
ayor  etc,  18  R.  729. 

Where  a  statute  provided  that  the  cost  of 
improving  streets  and  roads  should  be  as- 
sessed upon  the  abutting  property  in  propor- 
tion to  the  frontage,  — held,  unconstitutional 
as  applied  to  rural  or  suburban  property. 
Seeley  v.  Pittsburgh,  22  R.  760. 

The  power  vested  in  the  general  assembly 
under  the  constitution  of  Ohio,  to  restrict 
the  powers  of  taxation  and  assessment  by 
municipal  corporations,  is  subject   to    the 


limitations  imposed  by  article  1,  section  10, 
of  the  constitution  of  the  United  States, 
whioh  declares  that  "  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts, 
and  of  article  2,  section  28,  of  the  constitu- 
tion of  Ohio,  which  declares  that  the  general 
assembly  shall  pass  no  retroactive  law  or 
laws  impairing  the  obligation  of  contracts. 
Ooodale  v.  Fennell,  22  R.  821. 

Where  a  statute  authorized  a  municipal 
corporation  to  improve  its  streets,  and  make 
assessments  on  abutting  lots  to  pay  the  cost 
thereof,  and  it  has,  after  taking  the  neces- 
sary steps  required  by  law  and  the  ordinances 
governing  in  such  cases,  made  a  contract 
with  an  individual  to  do  the  work  for  a  stip- 
ulated price,  and  binding  itself  to  pay  such 
price  in  assessments  under  such  statute, 
which  the  contractor  agrees  to  accept  in  full 
payment,  the  obligation  of  the  corporation 
to  pay  in  the  manner  stipulated  cannot  be 
impaired  by  a  subsequent  amendment  of  such 
statute,  whioh  takes  away  the  power  to  make 
an  assessment  equal  to  the  amount  agreed  to 
be  paid.     lb. 

A  subsequent  statute  which  repeals  or 
restricts  the  power  of  assessment  so  previ- 
ously given  is,  in  so  far  as  it  affects  the  ob- 
ligations of  contracts  existing  at  the  time,  a 
statute  impairing  the  obligation  of  such  con- 
tract,   lb. 

Unless  adequate  provision  is  made  to  en- 
able the  corporation  to  perform  its  existing 
contract  obligations,  such  subsequent  statute 
will  be  construed  as  prospective  in  its  opera- 
tion, and  not  applicable  to  such  contracts; 
and  it  will  be  the  duty  of  the  corporation  to 
be  governed  by  the  statute  in  force  when  the 
contract  was  made.     lb. 

A  statute  authorised  assessments  for 
sewers  to  be  made,  on  such  lots  as  the  city 
council  should  declare  had  been  benefited!, 
in  proportion  to  their  superficial  area.  Held, 
unconstitutional,  as  the  plan  of  assessment 
was  not  according  to  benefit.  Tkonuutr. 
Chin,  24  R.  535. 

41.  Necessity  of  application  by  or 
negotiation  with  land-owner.  —  An  as- 
sessment of  benefits  in  laying  out  a  street  is 
not  objectionable,  where  the  committee  of  a 
city  council,  appointed  to  lay  it  out,  reported 
to  the  board  that  they  were  unable  to  agree 
with  any  of  the  parties  whose  lands  were 
taken,  although  it  does  not  otherwise  appear 
that  any  attempt  was  made  to  agree  with  the 

Elaintux     Nichols  v.  City  of  Bridgeport,  60 
K  636. 

48.  Notice  of  intended  improve- 
ments. —  Where  a  statute  requires  notice 
to  be  given  to  owners  of  lands  about  to  be 
taken  for  opening  a  street,  in  order  that  rea- 
sonable compensation  may  be  made  for  such 
lands,  such  notice  must  be  given  to  the  own- 
ers, before  appraisers  can  be  appointed  to 
determine  the  value  of  said  lands.  8harp  v. 
Johnson,  40  D.  259. 
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Wantef  notioe  in  fact  of  assessment  for 
widening  street  furnishes  no  ground  for  re- 
lief where  the  statutory  requirements  re* 
gardinp  notice  have  been  regularly  complied 
with;  in  such  a  case  the  law  imputes  notice, 
and  will  not  admit  testimony  to  disprove  it. 
Meth.  P.  Church  v.  Baltimore,  48  D.  540. 

Assessment  proceedings  are  not  void  be* 
cause  no  notice  thereof  was  previously  given 
by  the  committee  who  laid  out  the  street, 
the  charter  of  the  city  not  requiring  notice 
to  be  so  given.  Nichols  v.  Bridgeport,  60  D. 
636. 

Parties  whose  property  is  to  be  taken  un- 
der summary  tax  proceedings  are  entitled, 
as  of  right,  to  be  heard  at  some  stage  in  the 
proceedings  before  the  tax  shall  become  an 
established  charge  against  them  or  their  prop- 
erty.    Thomas  v.  Oain,  24  R.  636. 

A  law  imposing  an  assessment  for  a  local 
improvement,  without  providing  for  notice 
to  the  owners  of  property  to  be  assessed,  and 
an  opportunity  for  them  to  be  heard,  is  un- 
constitutional and  void,  and  an  assessment 
thereunder  creates  no  cloud  upon  title.  Stu- 
art v.  Palmer,  30  R.  289. 

A  municipal  corporation  resolved  upon  a 
publio  improvement,  and  appointed  commis- 
sioners to  condemn  property.  The  commis- 
sioners notified  the  plaintiff  that  bis  property 
was  required,  and  that  he  must  prepare  to 
vacate  it  as  soon  as  possible.  He  thereupon 
commenced  dosing  out  his  business,  and 
thus  did  only  about  half  his  ordinary  busi- 
ness for  six  months,  and  none  at  all  for  a 
year  after  that.  The  improvement  was  then 
abandoned.  No  compensation  was  ever  paid 
or  tendered  him.  Held,  that  he  could  not 
maintain  an  action  of  damages  against  the 
corporation,  for  such  voluntary  ana  unneces- 
sary acquiescence  in  a  notification  not  within 
the  powers  of  the  commissioners.  Mayor  v. 
Muirrave,  30  R.  458. 

48.  What  property  is  liable  to  as- 
sessment. —  An  ordinance  exempting  prop- 
erty improved,  from  assessment,  would  be 
void  under  the  Maryland  act  of  1838.  Alex- 
ander v.  Mayor,  46  D.  630. 

Courts  will  not  presume  that  property  in 
one  street  is  benefited  by  improvements  in 
another  because  such  streets  are  parallel.  76. 
Under  a  city  charter  rendering  all  land 
specially  benefited  by  a  city  improvement 
liable  to  assessment  for  the  expense,  land 
owned  by  a  school  district,  occupied   by  a 
school-house,  and  solely  used  for  school  pur- 
poses, cannot  be  assessed  for  the  laying  out 
of  a  neighboring  street     Hartford  v.  H'esf 
Middle  District,  29  R  687. 

The  rights,  franchises,  and  interests  of  a 
street-railway  company  chartered  by  the 
legislature,  and  occupying  a  city  street  by 
contract  with  the  city,  are  liable  to  assess- 
ment for  benefits,  by  the  widening  of  the 
street  in  which  the  track  lies.  Chicago  City 
R'y  Co.  r.  Chicago,  82  R.  54. 


In  the  absence  of  express  legislative  au- 
thority,  the  property  of  a  state,  within  a  city, 
may  not  be  assessed  for  benefits  received  from 
the  construction  of  a  public  sewer.  State  v. 
Hartford,  47  R.  622. 

A  city  laid  out  a  new  street  running  par- 
allel with  a  railroad,  and  appropriating 
throughout  its  whole  extent  some  portion 
of  the  land  embraced  in  the  charter  of  the 
railroad.  The  railroad  was  assessed  for  ben- 
efits arising  from  the  construction  of  the  new 
street,  upon  the  ground  that  by  reason  of  the 
improvement  the  lines  of  sight  would  be 
extended,  and  the  company  would  be  en- 
abled to  run  their  trains  faster,  with  less 
danger  of  casualties,  and  would  not  be  put 
to  the  inconvenience  of  keeping  gates  and 
flagmen  at  the  crossings,  add,  1.  That  in 
absence  of  proof  of  an  existing  necessity, 
the  city  had  no  right  to  appropriate  the  land 
included  in  the  charter  of  the  railroad  com- 
pany as  a  highway;  2.  That  the  benefits 
could  not  be  assessed  upon  the  "franchises  M 
of  the  company;  and  3.  That  the  benefits 
were  too  contingent  and  consequential  to  be 
assessed  on  the  "  corporation,  or  any  of  its 
property.  Bridgeport  v.  New  York  etc  B.  B 
Co.,  4  R.  63. 

It  seems  that  such  an  assessment  is  not  a 
tax  within  the  meaning  of  an  act  imposing 
a  tax  upon  railroad  franchises  in  lieu  of  afl 
other  taxes.     76. 

Assessments  for  betterments  were  required 
by  defendant's  charter  to  be  made  on  the 
property  specially  benefited.  A  railroad 
company  was  assessed  for  the  paving  of  a 
street  in  front  of  its  passenger  station,  which 
paving  made  access  to  the  station  more  easy, 
and  increased  the  value  of  the  land  for  build- 
ing or  other  business  purposes.  Held,  that 
the  company  was  not  liable  to  the  assess- 
ment, as  their  property  was  not  specially 
benefited  for  any  purpose  for  which  they 
could  lawfully  use  it.  New  York  etc,  B.  B. 
Co.  v.  New  Haven,  19  R  534. 

44.  Mode  of  laying  assessments.  — 
Where,  pursuant  to  statute,  the  city  of  New 
York  caused  a  common  sewer  to  be  built, 
and  appointed  commissioners  to  assess  the 
cost  of  the  same  upon  the  owners  of  the 
houses  and  lots  benefited,  in  just  propor- 
tion, although  the  commissioners  have  a  dis- 
cretion as  to  the  quantum  of  benefit  to  be 
received  by  each  one,  yet,  as  to  the  persons 
who  are  to  be  assessed,  the  principle  of  as- 
sessment must  depend  on  the  construction 
of  the  law,  upon  which  principle  the  corpo- 
ration may  be  compelled  to  act.  Le  Boy  v. 
Mayor  of  N.  Y,  11  D.  289. 

Cost  of  grading  street  should  be  distrib- 
uted among  the  Tot-owners  on  a  square,  by 
imposing  upon  each  his  aliquot  portion  of  the 
whole  cost,  estimated  according  to  the  extent 
of  his  lot  on  the  street.  Louisville  v.  Hyatt, 
36  D.  594. 

Where  lands  in  a  city  or  town  are  divided 
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Into  lots,  they  mutt  be  valued  by  lots,  and 
not  by  blocks,  in  making  assessments  upon 
them  for  opening  streets.  Sharp  v,  Johneon, 
40  D.  269. 

Legislature  may  provide  for  expeneea  of 
looal  improvement*,  either  by  general  tax- 
ation upon  the  property  of  all  the  inhab- 
itants of  the  county  or  town  in  which  they 
are  made,  or  upon  property  adjacent  thereto 
and  specially  benefited  thereby.  Burnett 
v.  Sacramento,  78  D.  618. 

Liability  of  lot  for  street  grading  and  pav- 
ing is  the  expense  to  the  city,  whether  the 
work  was  done  by  contract  or  not.  Sckenley 
v.  Com.,  78  D.  859. 

Assessment  of  property  for  street  grading 
may  be  made  npon  each  frontage  foot  equally; 
and  where  one  person  owns  several  blocks, 
they  need  not  au  be  grouped  together  in  one 
assessment.  A  joint  assessment  on  separate 
and  distinct  pieces  of  property  is  not  re- 
quired,   lb. 

Lot-owners  are  liable  to  city  for  street 
grading,  and  are  not  affected  by  the  agree- 
ment between  the  city  and  the  contractors. 
lb. 

Assessments  for  looal  improvements  may 
be  made  against  the  property  peculiarly  ben- 
efited, bat  such  assessment  must  be  made  to 
the  extent  only  of  such  peculiar  benefits. 
State  v.  Mayor  etc,  18  R.  729. 

This  rule  does  not  apply  to  improvements 
of  the  sidewalk,  which  u  to  be  regarded  as 
subservient  to  the  premises  to  which  it  is  at- 
tached, and  the  expense  of  improving  which 
mav  be  charged  wholly  to  the  owner.    lb. 

A  statute  authorizing  looal  assessment  for 
betterment*  most  determine  the  mode  of 
distributing  the  burden,  must  designate  the 
property  out  of  which  the  tax  is  to  he  made, 
and  must  establish  some  standard  of  assess 
ment;  it  cannot  properly  bo  left  by  the  le- 
gislature to  the  discretion  of  others  to  fix  the 
method.    StaU  v.  Oommtokmen,  20  R.  880. 

Thus  where  a  statute  authorised  commis- 
sioners to  assess  the  cost  of  a  sewer  anon 
lands  benefited  thereby  in  soon  proportion 
as  they  should  think  just  and  equitable,  — 
held,  that  no  valid  assessment  could  be  made 


under  the  statute,  as  it  failed  to  determine 
the  mode  of  distributing  the  burden.    lb. 

An  assessment  by  a  city  for  street  improve- 
ments is  a  tax  within  a  constitutional  pro- 
vision that  "all  property  shall  be  taxed 
according  to  its  value,  and  is  void  if  made 
in  proportion  to  the  frontage  of  lots.  Jfc- 
Bean  v.  Chandler,  24  R.  308. 

Statutes  delegating?  power  to  charge  the 
property  of  individuals  with  the  cost  of  local 
improvements  most  be  strictly  pursued,  and 
any  substantial  departure  from  the  pre- 
scribed formula  vitiates  the  proceedings. 
MerrUi  v.  Portcheeter,  27  R.  47. 

In  levying  an  assessment  upon  lots  abut- 
ting upon  a  street  in  a  city,  for  the  purpose 
ef  improving  such  street,  a  lot  within  the 


district  declared  to  be  benefited  was  not  it* 
sessed.  Held,  1.  That  the  whole  assessment 
was  void;  and  2.  That  an  act  of  the  legian- 
ture  validating  such  assessment  was  uncos* 
stitutional  ana  void.  People  v.  Lynch,  21 BL 
677. 

45.  Powers  of  naieaeora.  —  Appraisers 
to  assess  damages  caused  by  laying  out  or 
improving  streets  should  be  shown  to  be 
freeholders  of  the  city,  by  the  appointment 
or  the  record  of  it,  where  the  charter  re- 
quires the  damages  to  be  assessed  by  each 
persons,  appointed  by  the  mayor.  The  feet 
that  the  persons  are  to  bo  freeholders  is  t 
jurisdictional  fact,  which  can  only  be  showi 
by  the  appointment  itself,  or  its  record;  and 
if  not  so  shown,  it  seems  the  appraisal  is 
void.  Nichols  v.  City  of  Bridgeport,  00  D. 
636. 

46.  Abandonment  or  discontinaancs 
of  the  improvement.  — The  trustees  of  i 
municipal  corporation  have  no  power  to  dis- 
continue proceedings  for  opening  a  street 
after  rights  have  become  vested  under  sacs 
proceedings.    People  v.  Brooklyn,  19  D.  66* 

After  toe  trustees,  in  such  a  case,  hen 
confirmed  the  report  of  the  commissioners  of 
appraisement,  they  are  funcU  cjtoje,  sad 
cannot  discontinue  the  proceedings,  tat 
rights  of  parties  having  become  vested  there* 
under;  but  until  then,  they  have  a  discretioe 
in  the  matter,    lb. 

I  A  municipality  may  abandon  proceedmp 
begun  by  it  to  acquire  property  for  the  per* 
pose  of  widening  a  street,  where  the  pro- 
ceedings have  never  been  perfected;  ana  so 
implied  contract  of  sale  or  claim  for  the 
price  of  the  land  arises,  although  the  must 
cipality  baa  taken  possession  of  the  laai 
In  such  case  the  plaintiff  may  demand  tat 
premises  or  damages  for  the  injury  reenltisg 
from  having  been  deprived  of  them.  HuUm 
v.  Second  Municipality,  48  D.  202. 

47.  Various  objection*,  twd  their 
effect.  —  A  municipal  corporation  oaaast 
recover  a  tax  in  an  action  for  money  paid, 
laid  out,  and  expended,  although  the  cor- 
poration has  paid  the  cost  of  the  improve- 
ment for  which  the  tax  was  imposed. 
Baltimore  v.  Hughes,  19  D.  243. 

Nor  can  the  cost  of  the  improvement  be 
recovered  bv  the  corporation  in  an  action  for 
work  and  labor  done,  etc,  there  being  as 
legal  liability  to  pay  the  tax  therefor,  the 
ordinance  not  being  properly  pursued.    Ik 

A  protest  against  a  street  improvement  ■ 
ineffectual,  if  it  is  not  made  within  the 
statutory  time,  and  if  it  does  not  appear 
that  the  required  number  of  owners  united 
in  it,  where  the  charter  of  a  municipal 
corporation  authorised  the  common  coencfl 
to  levy  special  aseesementa  for  grading  or 
improving  the  atreeta,  and  provided  mat 
when  the  oounoil  thought  it  expedient  te 
open,  alter,  or  improve  any  street,  they 
should  give  notice  by  publication,  and  if  ess 
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third  of  all  the  owners  in  value  protested 
against  the  proposed  improvement  within 
ten  days  after  the  last  publication,  it  should 
not  be  made.  Burnett  v.  Sacramento,  73  D. 
518. 

Omission  of  dollar-mark  from  some  parts 
of  assessment*  made  in  proceedings  to  open 
a  street,  will  not  invalidate  the  assessment, 
if  there  are  sufficient  evidences  on  other 
parts  of  the  roll  by  which  to  determine  the 
amounts  to  be  paid.  Chicago  v.  Wheeler,  79 
D.  342. 

An  assessment,  voidable  if  proceeded 
against  directly,  is  good  if  no  objection  is 
made  in  the  proper  manner.  Porter  v. 
Purdy,  86  D.  283. 

The  report  of  the  commissioners  to  assess 
the  expense  of  local  improvements  must 
show  on  its  face  a  compliance  with  all  legal 
roles,  the  observance  of  which  is  necessary 
to  constitute  a  valid  assessment.  State  v. 
Commissioners,  20  R.  380. 

An  assessment  by  a  city  for  street  im- 
provements is  a  tax  within  a  constitutional 
provision  that  "all  property  shall  be  taxed 
according  to  its  valne,"  and  is  void  if  made 
in  proportion  to  the  frontage  of  lots.  Mo- 
Bean  v.  Chandler,  24  R.  308;  State  v.  Com- 
misMoners,  20  R.  880. 

Commissioners,  appointed  by  legislative 
authority  to  apportion  and  assess  the  cost  of 
a  local  improvement,  were  required  by  the 
statute  to  make  oath,  before  entering  on 
their  duties,  "faithfully  and  fully  to  dis- 
charge the  duties."  The  oath  taken  was 
that  each  would  perform  the  duties  "  to  the 
best  of  his  ability."  In  an  action  to  re- 
strain the  collection  of  the  assessment,— 
held,  that  their  proceedings  were  illegal  for 
d~fect  in  the  oath.  Herri*  v.  Portehester, 
Yi  R.  47. 

Commissioners,  appointed  by  statute  to 
assess  the  cost  of  a  local  improvement, 
were  by  the  statute  required,  after  making 
the  assessment*  to  publisn  notice  of  the  time 
and  place  when  and  where  the  parties  could 
be  heard.  The  notice  published  was,  that 
"all  persons  feeling  themselves  aggrieved 
must  present  their  objections  in  writing. M 
Held,  that  the  commissioners  exceeded  their 
jurisdiction  in  thus  restricting  the  parties, 
and  that  the  objection  was  not  waived  by 
appearing  and  filing  written  objections  to 
two  reports,  whioh  were  sent  back  for  cor- 
rection, a  new  assessment  being  subee- 
?[uentlv  made  with  the  same  requirement 
or  written  objections.    lb. 

Objections  to  the  regularity  of  a  street 
assessment  considered.  People  v.  Brooklyn, 
05  D.  266. 

48.  Who  are  estopped  to  object.  — 
Where  a  clause  of  a  city  charter  provides 
"that  the  city  council  shall  have  power  to 
cause  to  be  opened,  paved,  repaved,  or  im- 
proved, any  street,  lane,  alley,  market  space, 
or  public  landing  on  petition  of  not  less 


than  two  thirds  of  the  number  of  owners  of 
any  square,  or  parts  of  a  square,  of  said 
city,  bounding  or  abutting  on  such  street," 
etc.,  a  person  who  signs  and  presents  such 
petition  is  estopped  from  claiming  that  the 
assessment  of  a  tax  for  suoh  improvement 
was  unauthorized  ou  the  ground  that  two 
thirds  of  the  abutting  owners  did  not  join  in 
the  petition.  Burlington  v.  Gilbert,  7  R. 
143.  S.  P.,  BidxoeU  v.  Pittsburgh,  27  R.  662; 
Crone  v.  Kansas,  69  R.  1. 

The  fact  that  a  land-owner  has  connected 
his  lands  assessed  with  a  sewer  does  not 
estop  him  -  from  questioning  the  legality  of 
the  assessment  therefor.  State  v.  Commie* 
turners,  20  R.  380. 

The  unconstitutionality  of  an  assessment 
for  a  local  municipal  improvement  for  want 
of  power  may  not  be  taken  advantage  of  by 
those  who  acted  as  officers  of  election  or 
commissioners,  voted  for  commissioners,  or 
actively  participated  in  causing  the  im- 
provement to  be  made;  but  one  who  merely 
signed  the  petition,  and  was  silent  and 
passive,  is  not  estopped  unless  he  had 
knowledge  of  the  making  of  the  improve- 
ment, and  that  his  property  was  to  be 
assessed,  and  that  the  proceedings  were  in- 
valid or  defective,  and  some  special  benefit 
accrued  to  his  property  from  the  improve- 
ment.    Tone  v.  Columbus,  48  R.  438. 

The  authorities  of  a  city  were  authorised 
to  repave  streets  only  on  the  written  appli- 
cation of  a  majority  of  the  owners  of  prop- 
erty adjoining  said  streets.  Held,  that  one 
who  signed  a  petition  for  the  repaving  of  a 
street  was  not  estopped  thereby  from  deny- 
ing the  legality  of  an  assessment  for  such 
repavement,  on  the  ground  that  a  majority 
of  the  property  owners  had  not  signed  the 
petition.  {Burlington  ▼.  QUbert,  supra,  de- 
nied.)  Petition  of  Sharp,  16  R.  416. 

49.  Idem  of  assossinonts.  —A  munici- 
pal claim  for  grading  and  paving  a  street,  and 
made  against  owner  of  adjoining  land,  may 
be  filed  any  time  after  demand;  and  remains 
a  lien  on  the  land  until  paid,  under  the 
Pennsylvania  aots  of  April  6, 1848,  and  April 
8,  1851.    Schenleu  v.  Com.,  78  D.  359. 

The  statement  of  a  municipal  claim  for 
paving  and  grading  street  need  not  set  out 
the  nature,  quality,  and  amount  of  work 
done,  with  the  dates  and  prices  thereof,  un- 
der the  act  of  March  30,  1852.     lb. 

50.  Enforcing  assessments).  —  A  mu- 
nicipal claim  for  street  grading  and  paving 
is  due  on  demand,  and  bears  interest  from 
the  date  of  demand.     lb. 

Expenses  of  survey  and  fees  of  assessors 
are  part  of  expense  of  work  of  building 
sewer,  and  may  be  properly  added  to  the 
contract  price,  and  inserted  in  the  warrant. 
Porter  v.  Purdy,  86  D.  283. 

Under  the  California  statute,  if  a  street 
assessment  is  not  paid,  the  district  attorney 
must  sue  the  persons  assessed,  the  real  es- 
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Into  lota,  they  mutt  be  valued  by  lots,  and 
not  by  blocks,  in  making  assessments  upon 
them  for  opening  streets.  Sharp  v.  Johnson, 
401X259. 

Legislature  may  provide  for  expenses  of 
looal  improvements,  either  by  general  tax- 
ation upon  the  property  of  all  the  inhab- 
itants of  the  connty  or  town  in  which  they 
are  made,  or  upon  property  adjacent  thereto 
and  specially  benefited  thereby.  Burnett 
v.  Sacramento,  73  D.  618. 

Liability  of  lot  for  street  grading  and  pay- 
ing is  the  expense  to  the  city,  whether  the 
work  was  done  by  contract  or  not.  Schenley 
v.  Com.,  78  D.  359. 

Assessment  of  property  for  street  grading 
may  be  made  upon  each  frontage  foot  equally; 
and  where  one  person  owns  several  blocks, 
they  need  not  au  be  grouped  together  in  one 
assessment.  A  joint  assessment  on  separate 
and  distinct  pieces  of  property  is  not  re- 
quired,   lb. 

Lot-owners  are  liable  to  city  for  street 
grading,  and  are  not  affected  by  the  agree- 
ment between  the  city  and  the  contractors. 
lb. 

Assessments  for  looal  improvements  may 
be  made  against  the  property  peculiarly  ben- 
efited, but  such  assessment  must  be  made  to 
the  extent  only  of  snob  peculiar  benefits. 
State  v.  Mayor  etc,  18  R.  729. 

This  rule  doss  not  apply  to  improvements 
of  the  sidewalk,  which  as  to  be  regarded  as 
subservient  te  the  premises  to  which  it  is  at- 
tached, and  the  expense  of  improving  which 
mav  be  oharged  wholly  to  the  owner.    lb. 

A  statute  authorising  looal  assessments  for 
betterments  most  determine  the  mode  of 
distributing  the  burden,  must  designate  the 
property  out  of  which  the  tax  is  to  be  made, 
and  must  establish  some  standard  of  assess 
ment;  it  cannot  properly  be  left  by  the  le- 
gislators to  the  discretion  of  others  to  fix  the 
method.    State  v.  Commisskmere,  20  R.  880. 

Thus  where  a  statute  authorised  commis- 
sioners to  assess  the  cost  of  a  sewer  upon 
lands  benefited  thereby  in  such  proportion 
as  they  should  think  Just  and  equitable,  — 
held,  that  no  valid  assessment  could  be  made 


under  the  statute,  as  it  failed  to  determine 
the  mode  of  distributing  the  burden.    lb. 

An  assessment  by  a  city  for  street  improve- 
ments is  a  tax  within  a  constitutional  pro- 
vision that  "all  property  shall  be  taxed 
according  to  its  value,  and  is  void  if  made 
in  proportion  to  the  frontage  of  loss.  Jfc- 
Bean  v.  Chandler,  24  R.  80S. 

Statutes  delegating  power  to  charge  the 
property  of  individuals  with  the  cost  of  local 
improvements  must  be  strictly  pursued,  and 
any  substantial  departure  from  the  pre- 
scribed formnla  vitiates  the  proceedings. 
MerriU  v.  Portchester,  27  R.  47. 

In  levying  an  assessment  upon  lots  abut- 
ting upon  a  street  in  a  city,  for  the  purpose 
ef  improving  such  street,  a  lot  within  the 
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district  declared  to  be  benefited  was  not  as- 
sessed. Held,  1.  That  the  whole  assessment 
was  void;  and  2.  That  an  act  of  the  legids- 
ture  validating  such  assessment  was  uncon- 
stitutional ana  void.    People  v.  Lynch,  SI  & 

677.        

40.  Powers  of  mmmmotsj.  —  Appraisen 
to  assess  damages  caused  by  laying  oat  or 
improving  streets  should  be  shown  to  be 
freeholders  of  the  city,  by  the  appointment* 
or  the  record  of  it,  where  the  charter  re* 
quires  the  damages  to  be  aesossed  by  sack 
persons,  appointed  by  the  mayor.  The  hut 
that  the  persons  are  to  be  freeholders  ii  a 
jurisdictional  fact,  which  can  only  be  shows 
by  the  appointment  itself,  or  its  record;  and 
if  not  so  shown,  it  seems  the  appraisal  ie 
void.  Nichols  v.  City  of  Bridgeport,  60  R 
636. 

46.  Abandonment  or  discontinuance 
of  the  improvement.  —  The  trustees  of  a 
municipal  corporation  have  no  power  to  dis- 
continue proceedings  for  opening  a  street 
after  rights  have  become  vested  under  sect 
proceedings.    People  v.  Brooklyn,  19  D.  503. 

After  the  trustees,  in  such  a  esse,  hats 
confirmed  the  report  of  the  commissionen  of 
appraisement,  they  are  fundi  oJEdo,  and 
cannot  discontinue  the  proceedings,  the 
rights  of  parties  having  become  vested  there* 
under;  but  until  then,  they  have  a  discrete 
in  the  matter.    /A 

I  A  municipality  may  abandon  pooosdlafi 
begun  by  it  to  acquire  property  for  the  per* 
pose  of  widening  a  street,  where  the  pro- 
ceedings have  never  been  perfected;  ana  so 
implied  contract  of  sale  or  claim  for  the 
price  of  the  land  arises,  although  the  must 
duality  has  taken  possession  of  the  bad. 
In  such  ease  the  plaintiff  may  demand  the 
premises  or  damages  for  the  injury  resultiai 
from  having  been  deprived  of  them.  HnUm 
v.  Second  Municipality,  43  D.  202. 

47.  Various  objeetLana,  and  their 
effect.  —  A  municipal  corporation  cannot 
recover  a  tax  in  an  action  for  monev  paid, 
laid  out,  and  expended,  although  the  oer> 
poration  has  paid  the  cost  of  the  improve- 
ment for  which  the  tax  was  imposed. 
Baltimore  v.  Hughes,  19  D.  243. 

Nor  can  the  cost  of  the  improvement  be 
recovered  bv  the  corporation  in  an  actum  for 
work  and  labor  done,  etc,  there  being  no 
legal  liability  to  pay  the  tax  therefor,  the 
ordinance  not  being  properly  pursued.    A. 

A  protest  against  a  street  improvement  ■ 
ineffectual,  if  it  is  not  made  within  the 
statutory  time,  and  if  it  does  not  appear 
that  the  required  number  of  owners  united 
in  it,  where  tho  charter  of  a  municipal 
corporation  authorised  the  common  council 
to  levy  special  assessments  for  grading  or 
improving  the  streets,  and  provided  mat 
when  the  oounoil  thought  it  expedient  to 
open,  alter,  or  improve  any  street,  they 
should  give  notice  by  publication,  and  if  see 
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than  two  thirds  of  the  number  of  owners  of 
any  square,  or  parts  of  a  square,  of  said 
city,  bounding  or  abutting  on  such  street," 
etc.,  a  person  who  signs  and  presents  such 
petition  is  estopped  from  claiming  that  the 
assessment  of  a  tax  for  such  improvement 
was  unauthorized  on  the  ground  that  two 
thirds  of  the  abutting  owners  did  not  join  in 
the  petition,  Burlington  v.  Gilbert,  7  R. 
143.  S.  P.,  Bidwell  v.  Pittsburgh,  27  R.  662; 
Cross  v.  Kansas,  59  R»  1. 

The  fact  that  a  land-owner  has  connected 
his  lands  assessed  with  a  sewer  does  not 
estop  him  -  from  questioning  the  legality  of 
the  assessment  therefor.  State  v.  Commit- 
skmers,  20  R.  380. 

The  unconstitutionality  of  an  assessment 
for  a  local  municipal  improvement  for  want 
of  power  may  not  be  taken  advantage  of  by 
those  who  acted  as  officers  of  election  or 
commissioners,  voted  for  commissioners,  or 
actively  participated  in  causing  the  im- 
provement to  be  made;  bnt  one  who  merely 
signed  the  petition,  and  was  silent  and 
passive,  is  not  estopped  unless  he  had 
knowledge  of  the  making  of  the  improve- 
ment, and  that  his  property  was  to  be 
assessed,  and  that  the  proceedings  were  in* 
valid  or  defective,  and  some  special  benefit 
accrued  to  his  property  from  the  improve* 
ment.     Tone  v.  Columbus,  48  R.  438. 

The  authorities  of  a  city  were  authorised 
to  repave  streets  only  on  the  written  appli- 
cation of  a  majority  of  the  owners  of  prop- 
erty adjoining  said  streets.  Held,  that  one 
who  signed  a  petition  for  the  repaving  of  a 
street  was  not  estopped  thereby  from  deny* 
ing  the  legality  of  an  assessment  for  such 
repavement,  on  the  ground  that  a  majority 
of  the  property  owners  had  not  signed  the 
petition.  {Burlington  v.  OUbert,  supra,  de- 
nied.)  Petition  of  Sharp,  16  R.  415. 

49.  Iiieu  of  assessments.  —  A  munici- 
pal claim  for  grading  and  paving  a  street,  and 
made  against  owner  of  adjoining  land,  may 
be  filed  any  time  after  demand;  and  remains 
a  lien  on  the  land  until  paid,  under  the 
Pennsylvania  acts  of  April  5, 1849,  and  April 
8,  1851.    Schenley  v.  Com.,  78  D.  359. 

The  statement  of  a  municipal  claim  for 
paving  and  grading  street  need  not  set  out 
the  nature,  quality,  and  amount  of  work 
done,  with  the  dates  and  prices  thereof,  un- 
der the  act  of  March  30,  1852.     lb. 

50.  Enforcing  assessments.  — A  mu- 
nicipal claim  for  street  grading  and  paving 
is  due  on  demand,  and  bears  interest  from 
the  date  of  demand.     lb. 

Expenses  of  survey  and  fees  of  assessors 
are  part  of  expense  of  work  of  building 
sewer,  and  may  be  properly  added  to  the 
contract  price,  and  inserted  in  the  warrant. 
Porter  v.  Purdy,  86  D.  283. 

Under  the  California  statute,  if  a  street 
assessment  is  not  paid,  the  district  attorney 
must  sue  the  persons  assessed,  the  real  as* 
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third  of  all  the  owners  in  value  protested 
against  the  proposed  improvement  within 
ten  days  after  the  last  publication,  it  should 
not  be  made.  Burnett  v.  Sacramento,  73  D. 
518. 

Omission  of  dollar-mark  from  soma  parts 
of  assessment,  made  in  proceedings  to  open 
a  street,  will  not  invalidate  the  assessment, 
if  there  are  sufficient  evidences  on  other 
parts  of  the  roll  by  which  to  determine  the 
amounts  to  be  paid.  Chicago  v.  Wheeler,  79 
D.  342. 

An  assessment,  voidable  if  proceeded 
against  directly,  is  good  if  no  objection  is 
made  in  the  proper  manner.  Porter  v. 
Purdy,  86  D.  283. 

The  report  of  the  commissioners  to  assess 
the  expense  of  local  improvements  must 
show  on  its  face  a  compliance  with  all  legal 
rules,  the  observance  of  which  is  necessary 
to  constitute  a  valid  assessment.  State  v. 
Commissioners,  20  R.  380. 

An  assessment  by  a  city  for  street  im- 
provements is  a  tax  within  a  constitutional 
provision  that  "  all  property  shall  be  taxed 
according  to  its  value,"  and  is  void  if  made 
in  proportion  to  the  frontage  of  lots.  Mc- 
Bean  v.  Chandler,  24  R.  308;  State  v.  Com- 
missioners, 20  R.  380. 

Commissioners,  appointed  by  legislative 
authority  to  apportion  and  assess  the  cost  of 
a  local  improvement,  were  required  by  the 
statute  to  make  oath,  before  entering  on 
their  duties,  "faithfully  and  fully  to  dis- 
charge the  duties."  The  oath  taken  was 
that  each  would  perform  the  duties  "to  the 
best  of  his  ability."  In  an  action  to  re- 
strain the  collection  of  the  assessment, — 
held,  that  their  proceedings  were  illegal  for 
defect  in  the  oath.  lierriU  v.  Portcheeter, 
27  R.  47. 

Commissioners,  appointed  by  statute  to 
assess  the  cost  of  a  local  improvement, 
were  by  the  statute  required,  after  making 
the  assessment,  to  publish  notice  of  the  time 
and  place  when  ana  where  the  parties  could 
be  heard.  The  notice  published  was,  that 
"all  persons  feeling  themselves  aggrieved 
must  present  their  objections  in  writing." 
Held,  that  the  commissioners  exceeded  their 
jurisdiction  in  thus  restricting  the  parties, 
and  that  the  objection  was  not  waived  by 
appearing  and  filing  written  objections  to 
two  reports,  which  were  sent  back  for  cor- 
rection, a  new  assessment  being  subse- 
quently made  with  the  same  requirement 
for  written  objections.    lb. 

Objections  to  the  regularity  of  a  street 
assessment  considered.  People  v.  Brooklyn, 
65  D.  266. 

48.  Who  are  estopped  to  object.  — 
Where  a  clause  of  a  city  charter  provides 
"that  the  city  council  shall  have  power  to 
cause  to  be  opened,  paved,  repavea,  or  im- 
proved, any  street,  lane,  alley,  market  space, 
or  public  landing  on  petition  of  not  less 
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tate,  and  "all  owners  and  claimants "  of 
the  same.     Mayo  v.  Ah  Loy,  91  D.  695. 

Judgments  for  street  assessments  are  void 
if  owner  of  property  assessed  is  not  made  a 
party  to  a  suit  to  collect  the  same,  and  the 
action  is  not  brought  against  "all  owners 
and  claimants,"  and  service  is  not  made 
upon  the  real  estate.     lb. 

Under  a  constitutional  power  to  authorise 
local  improvements  in  cities,  towns,  and 
Tillages,  "by  special  taxation  of  contiguous 
property  or  otherwise,"  it  is  not  competent 
for  the  legislature  to  enact  that  the  cost  of 
sidewalks  may  be  recovered  of  the  non-resi- 
do'it  lot-owners  by  action  at  law.  Craw  v. 
Tolono,  36  R.  143. 

A  city  is  liable  in  damage  for  the  seizure 
and  sale  of  property  by  its  officers  to  pay  a 
void  assessment  for  a  street  opening.  Lhtr- 
bee  v.  Kenosha,  48  R  480. 

A  city  was  authorized  by  its  charter  to 
pave  its  streets  and  assess  a  proportional 
part  of  the  expense  upon  persons  whose 
property  was  specially  benefited,  which  as- 
sessment should  be  a  lien  liable  to  foreclosure 
like  a  mortgage.  The  city  having  paved  a 
street  through  which  defendant's  horse- 
railway  was  laid, — field,  1 .  That  defendant's 
track  was  real  estate,  and  liable  to  assess- 
ment; 2.  That  the  remedy  to  recover  the 
same  by  lien  was  not  exclusive,  and  that  an 
action  for  debt  would  lie  for  it;  3.  That  the 
company,  having  suffered  the  city  to  make 
the  improvements  with  full  knowledge  and 
without  objection,  were  estopped  from  set- 
ting up  that  their  charter  required  them  to 
pave  the  road  covered  by  their  track  at  their 
own  expense.  New  Haven  v.  Fair  Haven  etc 
B.  R.  Co.,  9  R.  399. 

51.  Sale  for  non-payment.  —  One 
claiming  title  to  lands  under  a  sale  by  a 
municipal  corporation  for  an  unpaid  assess- 
ment for  opening  a  street  must  show  that  all 
the  requirements  of  its  charter  were  strictly 
complied  with,  or  his  title  will  fail.  And 
where  such  charter  requires  that  an  applica- 
tion to  have  a  street  laid  out  shall  come 
from  a  majority  of  the  owners  of  the  property 
liable  to  be  assessed,  if  the  purchaser  fails 
to  prove  that  such  application  was  signed  by 
a  majority  of  such  owners,  the  title  of  the 
former  owner  must  prevail.  Sharp  v.  John- 
son, 40  D.  259. 

The  assessment  must  describe  the  lots  as- 
sessed, so  that  they  can  be  identified,  or  a 
sale  under  such  assessement  will  be  void;  and 
merely  stating  the  number  of  feet  front  is 
not  a  sufficient  description.     lb. 

Where  the  collector  is  required  to  make 
affidavit  that  the  owner  of  a  lot  assessed 
cannot  be  found,  or  that  he  has  not  suffi- 
cient personal  estate  in  the  city  or  town 
to  pay  the  assessment,  before  such  lot  can 
be  sold  for  the  assessment,  the  want  of 
such  an  affidavit  will  be  fatal  to  a  sale. 

IK 


52.  Assessments  of  property  exempt 
from  taxes.  —  A  charitable  corporation 
which  is,  by  its  charter,  "exempted  from 
taxation  of  every  kind"  is  not  exempted 
from  special  assessments  against  its  property, 
for  improvements  in  a  street  on  which  it 
abuts.  Sheehan  v.  Good  Samaritan  HotpUal, 
11  R.  412;  Broadway  Baptist  Church  v.  Me- 
Ate*  8  R.  480. 

A  cemetery  association  exempt  from  taxa- 
tion is  not  thereby  exempt  from  assessment 
for  a  street  improvement.  Lima  v.  Cemetery 
Am\  51  R.  809. 

The  constitution  and  statutes  of  Indiana 
provide  for  the  exemption  from  assessment 
and  taxation  of  property  used  for  religious 
purposes.  Held,  that  the  tax  contemplated 
is  entirely  distino*  from  an  assessment  for 
local  purposes,  and  that  such  assessment 
does  not  come  within  the  exception.  Fh-4 
Presb.  Church  v.  CUy  of  Fori  Wayne,  10  R. 
35. 

A  city  charter  directed  that  the  assess- 
ment for  local  improvements  should  not  in 
any  year  exceed  ten  per  cent  of  the  value 
of  the  property  as  valued  and  assessed  on 
the  tax  duplicate  for  state,  county,  and  city 
taxes.  Held,  that  as  property  for  religious 
purposes  could  not  be  valued  and  assessed 
upon  the  tax  duplicate,  there  was  no  mode 
for  determining  the  rate  of  assessment  to 
which  it  was  liable  for  the  construction  of  i 
sewer,  and  that  such  assessment  could  not 
be  made.    lb. 

The  act  incorporating  the  prosecutors  de- 
clares that  their  property  "shall  not  be  sub- 
jeot  to  taxes  or  assessments. n  held,  that  the 
words, '  'taxes  or  assessments  "  are  not  synon- 
ymous, and  that  they  exempt  the  property 
from  assessments  for  benefits  as  well  as 
from  taxes  for  general  revenue  for  public 
use.  Reversing  10  Am.  Rep.  223.  State  v. 
Newark,  13  R.  464. 

A  railroad  was  assessed  for  benefits  on  the 
laying  out  of  a  highway.  Held,  error.  &*9 
of  Bridgeport  v.  New  York  etc  It  B.  Co.,  4 
R,  63. 

58.  Restraining  and  vacating  as- 
sessments. —  Chancery  has  no  jurisdiction 
to  supervise  or  re-examine  the  proceeding* 
and  judgments  of  a  city  court,  in  reference 
to  assessments.  Alexander  v.  Mayor,  46  D. 
630.  S.  P.,  Meth.  P.  Church  v.  Baltimore, 
48  D.  540. 

An  offer  to  show  that  publio  welfare  does  not 
require  widening  of  street  furnishes  no  ground 
for  relief  by  the  interference  of  chancery 
to  prevent  the  collection  of  the  assessment,  ai 
by  the  Maryland  act  of  1838,  chapter  226,  the 
determination  of  that  question  is  exclusively 
vested  in  the  mayor  and  city  council  of 
Baltimore,  and  their  judgment,  whether 
right  or  wrong,  is  no  subject  for  revision  in 
equity.  Meth.  P.  Church  v.  Baltimore,  4S  D 
640. 

Equity  will  interfere  by  injunction  to  re- 
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strain  collection  of  an  illegal  and  void  special 
assessment,  though  there  is  nothing  to  show 
it  to  be  inequitable.  Dean  v.  CJtarUon,  99 
D.  205. 

A  special  tax  was  assessed  on  the  plain- 
tiff's  lots  for  grading  and  paving  a  street. 
The  contrast  for  grading  was  legal,  bat  that 
for  paving  was  illegal.  In  this  action  to 
enjoin  the  collection  of  the  tax,  —  field, 
that  the  plaintiff  was  not  required,  under 
the  circumstances,  to  pay  the  expense  of  the 
grading  as  a  condition  of  relief  against  the 
assessment  for  paving,     lb. 

Where  an  owner  of  property  in  a  city  sees 
a  contractor  go  on  and  make  a  street  im- 
provement adjoining  said  property,  under  a 
contract  with  the  city,  ana  makes  no  objec- 
tion while  the  work  is  being  done,  he  can- 
not, after  the  work  is  completed  and 
accepted  by  the  city  as  having  been  done 
according  to  the  contract,  enjoin  the  col- 
lection of  the  entire  assessments  made  for 
such  improvement,  on  the  ground  that  the 
materials  used  and  the  work  done  were  not 
strictly  in  accordance  with  the  contract;  in 
snch  case,  a  complaint  for  an  injunction 
mast  show  a  tender,  by  the  property  owner 
to  the  contractor,  of  the  vafne  of  the  im- 
provement    Evansvilk  v.  Pfisterer,  7  R.  214. 

The  collection  of  the  excess  of  an  erroneous 
special  assessment  will  only  be  enjoined  on 
condition  that  the  correct  amount  thereof  be 
paid,  if  clearly  ascertainable  by  computation. 
Mill*  v.  Charleston,  9  R.  579. 

54.  Recovery  of  money  paid  on 
void  assessments.  —  If  property  is  as- 
sessed for  widening  a  street,  not  to  the  true 
owner,  but  to  a  stranger,  and  the  owner  pays 
the  money  to  prevent  a  sale  by  the  tax  col- 
lector, he  will  be  deemed  to  have  known 
when  he  paid  it  that  a  sale  by  the  tax  col- 
lector would  be  a  nullity,  and  would  not  in- 
vest the  purchaser  with  even  a  colorable 
title,  and  in  such  case  the  payment  will  be 
deemed  voluntary.  Buchnall  v.  Story,  13  R. 
220. 

Where  an  assessment  is  void  upon  its  face, 
because  made  to  one  who  does  not  own  the 
property,  and  the  true  owner,  with  a  knowl- 
edge of  the  fact,  but  under  a  misapprehen- 
sion of  or  ignorance  of  the  law,  pays  the  tax 
under  protest,  and  to  avoid  a  threatened  sale 
of  the  property  by  the  tax  collector,  it  is  to  be 
deemed  a  voluntary  payment,  and  he  cannot 
recover  back  the  money  in  a  suit  against  the 
tax  collector.     lb. 

Where  one  on  presentation  and  demand 
pays,  under  protest,  an  assessment,  regular 
on  its  face,  made  by  a  municipal  corporation 
for  a  local  improvment,  and  the  assessment 
is  afterward  set  aside  and  adjudged  void,  he 
may  recover  the  amount  so  paid.  Peyser  v. 
Mayor*  26  R.  624. 

'  In  an  action  to  recover  money  paid  to  a 
town  on  an  illegal  and  unconstitutional  as- 
sessment, it  iM  not  necessary  that  the  assess- 


ment shall  have  been  judicially  vacated,  if 
the  illegality  appears  on  the  face  of  the  pro- 
ceedings.    Horn  v.  New  Lots,  38  R.  402. 

An  assessment  for  a  municipal  improve- 
ment, voluntarily  paid,  cannot  be  recovered 
back,  although  the  payment  was  under  pro- 
test and  the  law  authorizing  the  assessment 
was  subsequently  adjudged  unconstitutional 
Peebles  v.  Pittslmrgh,  47  R.  714. 

55.  Damages  to  land-owner.  —  A  city 
cannot  use  private  property  for  public  pur- 
poses without  making  just  compensation 
therefor.     0% Fallon  v.  Daggett,  29  D.  640. 

Municipal  corporations  are  not  liable  to  lot- 
owners  for  injury  to  land  or  buildings  caused 
by  making  a  street  improvement,  where 
the  work  was  authorized  by  law,  and  has 
been  done  with  due  care  and  skill,  and  no 
property  of  the  plaintiff  has  been  taken  for 
public  use.     Raacliff  v.  Brooklyn,  53  D.  357. 

Owner  cannot  recover  upon  a  count  for 
value  of  land  taken  and  appropriated  by 
a  city,  under  the  provisions  of  its  charter,  for 
a  public  street  or  highway  within  the  limits 
of  the  city,  whether  the  proceedings  be  void 
or  not;  the  land  not  being  taken  in  the  for- 
mer case,  and  in  the  latter  case  compensa- 
tion being  required  to  be  made.  Nichols  v. 
Bridgeport,  60  D.  636. 

Where  a  city  refuses  to  collect  assessment 
levied  to  compensate  owner  of  land  for  dam- 
ages sustained  by  him  by  reason  of  opening 
a  street  over  his  lot,  he  has  his  election  to 
sue  in  trespass  or  case,  or  to  proceed  for  the 
value  of  the  land.  Cliyburgh  v.  Chicago,  79 
D.  346. 

So  long  as  a  city  confines  improvements  of 
its  streets  to  the  boundary  of  the  street, 
and  interferes  with  no  private  right  of  light, 
air,  or  private  passway,  the  incidental  injury 
to  lot- owners  is  damnum  absque  injuria, 
Louisville  v.  RoU'mg  Mills  Co.,  96  D.  243. 

Although  owner  of  city  property  may  be 
presumed  to  have  purchased  in  contemplation 
of  the  power  in  the  local  authorities  to  direct 
him  to  erect  such  street  improvements  as  are 
ordinary  and  usual,  still,  when  from  extraor- 
dinary facts  to  force  the  owner  to  make 
contemplated  improvements  is  virtually  to 
confiscate  his  property  and  destroy  his  busi- 
ness, the  city  may  be  enjoined  from  ordering 
the  improvements  made,  without  makiug  the 
owner  just  compensation,     lb. 

Under  a  constitutional  provision  that 
"private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation," a  municipal  corporation  is  liable 
in  damages  to  owners  of  private  property  in- 
jured by  its  change  of  the  grade  of  its 
streets.  Elgin  v.  Eaton,  25  R.  412;  Harmon 
v.  Omaha,  52  R.  420. 

The  right  of  the  owner  to  damages  is  de- 
termined by  the  laws  in  force  at  the  time  of 
the  entry  upon  the  public  improvement,  and 
cannot  be  affected  by  subsequent  legislation, 
Elgin  v.  Eaton,  26  K  412. 
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Where  a  municipal  corporation  has  re- 
solved to  condemn  land  for  public  nee,  and 
culpably  or  unreasonably  delays  the  prose- 
cution of  the  work,  or  abandons  it,  to  the 
damage  of  the  land-owner,  he  is  entitled  to 
indemnity,  whether  the  delay  occurred  be- 
fore or  after  the  completion  of  the  assess- 
ment of  damages  and  benefits;  but  if  he 
acquiesce  in  the  delay,  and  fail  to  require 
the  city  to  go  on  with  the  work  or  repeal 
the  ordinance,  he  is  remediless.  Bloat  v. 
Mayor  etc,  33  R.  320. 

Under  a  constitutional  provision  that 
"private  property  shall  not  be  taken  or 
damaged  for  public  use,  without  just  com- 
pensation having  I>een  first  made  to  the 
owner,"  a  municipal  corporation  making  a 
street  improvement  is  liable  to  an  adjoining 
proprietor  for  such  special  damages  as  he 
sustains  therefrom,  above  the  common  in- 
jury to  the  public,  or  other  adjoining  owners. 
Reardon  v.  San  Francisco,  66  R.  109. 

Under  a  clause  of  the  city  charter  giving 
the  common  council  power  to  regulate,  im- 
prove, alter,  and  extend  streets,  and  to  cause 
the  removal  of  obstructions,  etc.,  "making 
the  parties  injured  by  an  improvement  a  just 
compensation,  and  charging  upon  those  ben- 
efited a  reasonable  assessment,  to  be  ascer- 
tained in  such  manner  as  shall  be  agreed 
upon  by  the  parties,  or  by  a  jury  of  twelve 
men,  to  be  organised  in  such  manner  as,  by 
ordinance,  the  city  council  may  provide, 
the  council  of  the  city  of  Jacksonville,  in 
making  improvements  in  a  street  of  that 
city,  caused  injury  to  an  adjoining  lot  by 
digging  away  the  sidewalk,  removing  shade 
trees,  etc,  for  which  no  compensation  was 
made  to  the  owner.  Held,  1.  That  the  city 
was  not  liable  at  common  law  for  the  dam- 
ages sustained  by  parties  in  consequence  of 
making  improvements  u%der  authority  of 
law,  and  that  the  common  law  giving  no 
remedy,  that  given  by  the  legislature  must 
be  pursued;  2.  That  in  an  action  to  recover 
such  damages,  a  declaration  alleging  that 
the  defendant,  "  contriving  and  unjustly  in- 
tending to  injure,  prejudice,  and  aggrieve 
the  plaintiff,"  dug  away  his  sidewalk,  de- 
stroyed his  shade  trees,  and  created  a  nui- 
sance in  front  of  bis  premises,  states  a  cause 
of  action  at  common  law,  the  acts  thus 
charged  being  in  violation  of  law,  and  that 
such  declaration  is  not  demurrable  as  stating 
no  cause  of  action.  Dorman  v.  Jacksonville, 
7R.253. 

66.  Deductions  for  benefits.  —  An  as- 
sessment of  benefit  dues  on  proprietors 
benefited  by  a  street  improvement  is  a  con- 
stitutional mode  of  providing  compensation 
to  owners  of  land  taken  for  public  use;  as  is 
also  the  assessment  by  commissioners  in  the 
city  of  Baltimore,  with  the  right  of  appeal 
to  the  criminal  court  State  v.  Graves,  81  D. 
639. 

If  the  benefit  to  the  property  in  question 


by  the  change  of  grade  Is  as  great  as  tat 
damage,  there  can  be  no  recovery;  and  it  k 
error  to  ezolude  testimony  to  show  that  fact 
Slam  v.  Baton,  25  R.  412. 

57.  Beview  of  proceedings  relating 
to  assessment!.  — A  party  aggrieved  by 
an  assessment  may  appeal  to  the  city  court 
and  contest  the  correctness  of  the  ■■sn—mwit 
before  a  jury  of  the  county.  Alexander  v. 
Mayor,  46  D.  630. 

The  act  of  a  city  council  in  laying  cut  sad 
opening  street  is  quasi  judicial  m  its  nature, 
and  the  tribunal  exercising  such  act  is  lab* 
ject  to  the  control  of  the  supreme  court 
Carroii  v.  Martin,  69  D.  684. 

Proceedings  of  a  city  council  are  valid  un- 
til vacated  oy  certiorari,  and  any  defects! 
errors,  or  omissions  in  the  record  of  suck 
body  in  laying  out  a  street  cannot  be  in- 
quired into  in  an  action  of  trespass,  union 
such  intentional  fraud  and  corruption  » 
shown  as  render  the  proceedings  null  sad 
void.    Oay  v.  Bradstreet,  77  D.  272. 

Assessments  ordered  by  town  imatecs  is 
defray  the  expense  of  building  a  sewer  may 
be  assailed  in  a  direct  proceeoina;  to  review 
or  reverse  the  same  for  want  of  jurisdiotaou 
of  the  assessors  appointed  to  usees  the  ex* 
pense,  arising  from  the  met  that  one  of  then 
was  not  a  freeholder;  but  the  assessment  n 
not  assailable  on  that  ground  in  an  actios 
against  the  trustees,  nor  in  other  collateral 
proceedings.     Porter  v.  Purdy,  86  D.  283. 

Judgments  rendered  as  required  by  law 
after  due  service  of  process,  for  taxes  ■■  wined 
for  street  improvement  upon  property  which 
cannot  be  lawfully  taxed  for  snch  improve- 
ments, are  not  void,  but  only  erroneous,  sad 
reversible  on  appeal  in  a  direct  proceeding 
therefor.    Mayo  v.  Ah  Lop,  91  D.  696. 

UI.  Liabilities. 
1.  Upon  Contracts, 

68.  Generally. — A  municipal  corpora- 
tion acts  as  a  private  corporation  when  it  ea- 
ters into  contracts  with  its  inhabitants,  as  to 
supply  gas,  and  is  subject  to  the  same  duties 
liabilities,  and  disabilities  aa  individual* 
It  cannot,  therefore,  impair  the  obligation  of 
its  contracts  so  entered  into  because  it  may 
deem  it  for  the  benefit  of  its  citizens  so  to 
do.  Western  Sav.  Fund  Sot  ▼.  PkOadetpkia, 
72  D.  780. 

A  contract  bv  a  municipal  corporation  hav- 
ing a  perpetual  charter  to  pay  a  certain  sun 
in  town  stock,  bearing  interest,  and  that 
"said  stock  shall  be  redeemable  at  the  pleat- 
ure  of  the  corporation  after"  a  day  fixed,  n 
a  valid  contract*  and  gives  the  corporation 
the  right  indefinitely  to  postpone  payment 
of  the  principal  sum  after  the  day  fixed. 
Blanding  v.  Columbia,  73  D.  102. 

Contract  made  by  common  council  of  a  city 
in  disregard  of  charter  provisions  cannot  m 
the  ground  of  any  claim  against  the  mtj. 
Zottmom  v.  San  Francisco,  81  D.  96. 
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Municipal  corporations  are  not,  like  in- 
dividuals, bound  to  seek  their  creditors,  to 
make  payment  of  their  indebtedness,  and 
cannot  even  bind  themselves  to  pay  it  at  any 
other  place  than  at  their  treasury,  unless 
specially  authorised  by  legislative  enact* 
ment.    Peldn  v.  Reynold*  83  0.  244. 

Authority  from  a  city  council  to  a  commit- 
tee, on  a  petition  for  a  hydrant  to  be  attached 
to  a  certain  line  of  pipes,  to  purchase  the 

Eipea,  does  not  authorize  the  committee  to 
ind   the   city  to   maintain    the  hydrant. 
Tainter  v.  Worcester,  25  R.  90. 

Where  the  constitution  forbids  any  mu- 
nicipal corporation  to  become  indebted  be- 
yond a  certain  amount  "  in  any  manner  or 
for  any  purpose, "that  amount  may  not  be 
exceeded  even  for  necessary  current  ex- 
penses. Prince  v.  Quiney,  44  R.  780;  Socket* 
r.  New  Albany,  45  R.  467. 

Although  the  constitution  forbids  any  mu- 
nicipal corporation  to  incur  an  indebtedness 
exceeding  a  specified  percentage  of  its  tax- 
able property,  vet  a  city  may  contract  for  a 
necessary  supply  of  water  for  twenty  years 
at  an  expense  in  the  aggregate  exceeding 
that  limit,  but  to  be  defrayed  annually,  as 
the  water  is  furnished,  and  not  exceeding  the 
constitutional  limit  in  any  year.  Valparaiso 
r.  Qardner,  49  R.  415. 

A  city,  authorized  to  contract  generally, 
and  to  provide  for  lighting  its  streets,  con- 
tracted with  an  incorporated  gas  company 
for  lighting  the  streets  for  thirty  years.  The 
gas  company  was  by  its  charter  given  the 
exclusive  privilege  of  supplying  the  city  with 
gas  for  that  term.  The  charter  forbade  the 
city  to  incur  any  indebtedness  exceeding 
five  per  cent  on  the  valuation  of  its  taxable 
property.  The  contract*  if  executed,  would 
nave  exceeded  that  limit.  Held,  that  the 
contract  was  valid,  at  least  so  far  as  exe- 
cuted on  the  part  of  the  gas  company.  Bast 
St.  Louis  v.  East  8L  Louis  Gas-light  etc  Co., 
S8R.97. 

60.  Municipal  bonds  and  warrants, 
generally.  —  1.  Power  to  issue  bonds.*  — 
Municipal  authorities  who  are  authorized  to 
issue  bonds,  generally,  may,  without  express 
authority,  issue  such  bonds  in  lieu  of  others 
overdue,  and  they  are  the  judges  of  the 
propriety  of  such  action.  Qmncy  v.  War* 
JUld,  79  D.  330. 

Where  a  recommendation  or  the  finance 
committee  of  a  city  council  is  necessary  to 
authorize  issuance  of  bonds,  and  nothing  ap- 
pears to  the  contrary,  it  will  be  presumed 
that  such  recommendation  was  made.     lb. 

A  municipal  corporation,  in  exercising 
power  to  borrow  money  and  to  issue  bonds 
therefor,  is  not  exercising  sovereign  powers, 
bat  is  acting  merely  as  a  private  corporation, 
and  is  responsible  as  such  for  the  act  or  default 
of  its  agent   De  Foatv.  Richmond,  98  T>.  646. 

*  Bee  monographic  note  on  municipal  bonds 
and  defenses  thereto,  98  D.  664-610. 
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2.  Their  validity. — If  a  municipality  only 
authorized  to  issue  bonds  bearing  eight  per 
cent  interest  issues  bonds  bearing  twelve  per 
cent  interest,  such  bonds  will  be  valid  pro 
tanto,  and  will  be  binding  on  the  city,  with 
interest  to  be  calculated  at  eight  per  cent. 
Quincyr.  Warfield,  79  D.  ^30. 

Authority  to  issue  municipal  bonds  to 
amount  of  ten  thousand  dollars  for  construct- 
ing a  harbor  does  not  authorize  the  mu- 
nicipality to  construct  a  harbor  at  a  greater 
expense,  and  a  contract  for  such  purpose, 
providing  for  a  greater  expenditure,  is  void 
as  to  the  exosss.  Hasbrouck  v.  Milwaukee, 
80  D.  718. 

3.  Bights  of  purchasers  and  holders,*  —  A 
purchaser  from  a  city  of  bonds  which  are 
void  for  want  of  power  to  issue  them  may 
recover  the  amount  paid  as  for  a  failure  of 
consideration;  and  to  maintain  the  action,  it 
is  not  essential  that  he  should  first  return, 
or  offer  to  return,  the  void  bonds.  Paul  v. 
Kenosha,  94  D.  598.  &  P.,  MePherson  v. 
Foster,  22  R.  215. 

A  person  to  whom  a  bond  is  issued  by  a 
municipal  corporation  is  not  charged  with 
constructive  notice  of  resolutions  of  the  com- 
mon oouncil,  giving  to  the  officers  of  the 
corporation  special  directions  concerning  the 
form  of  the  bonds.  De  Voss  v.  Richmond,  98 
D.846. 

A  municipal  corporation  having  power  to 
borrow  money  and  issue  bonds  therefor  can- 
not avail  itself,  as  against  one  to  whom  a 
bond  was  issued,  and  who  took  it  without 
notice,  of  the  defense  that  its  officers,  having 
apparent  authority  to  issue  bonds  in  the 
form  of  the  bond  in  question,  exceeded  their 
authority  in  not  issuing  that  particular  bond 
in  a  different  form.    Io. 

A  confederate  court  confiscated  certain 
city  bonds,  and  by  its  decree  directed  the 
city  council  to  issue  bonds  in  lieu  thereof  to 
its  receiver.  The  council,  on  the  assumption 
that  the  reissued  bonds  would  be  void  in 
case  of  the  suppression  of  the  confederate 
government,  by  resolution,  directed  its  offi- 
cers to  insert  in  the  reissued  bonds  a  state- 
ment that  they  were  issued  in  lieu  of 
confiscated  bonds,  and  to  do  this  upon  every 
reissue  of  such  a  bond.  The  officers  obeyed 
the  direction  on  the  first  reissue,  bnt  failed 
to  do  so  on  subsequent  issues,  and  the  bonds 
were  purchased  by  one  who  had  no  knowl- 
edge of  their  history  and  character.  Held, 
that  the  city  would  be  estopped  to  set  up  as 
a  defense  to  an  action  on  the  bonds  the  fact 
of  the  officer's  misconduct  or  want  of  author- 
ity in  reissuing  the  bonds  in  a  form  which 
failed  to  include  such  statement,     lb. 

Municipal  bonds  made  to  pass  by  assign- 
ment merely  confer  on  each  successive  as- 
signee only  an  equitable  title,  and  the  bonds 
are  subject  in  his  hands  to  the  same  do- 

*  Rights  of  bonajtde  holder  of  bonds  of  city,  see 
note,  18  R.  2K-*  o. 
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fenses  to  which  they  would  be  subject  in.  the 
hands  of  his  assignor.     lb. 

Certain  town  bonds  irregularly  issued  were 
held  by  the  state  courts  to  oe  void  even  in  the 
hands  of  bona  fide  holders;  but  the  United 
States  courts  held  otherwise.  The  town 
brought  an  action  \o  have  said  bonds  deliv- 
ered up  and  canceled,  and  to  enjoin  the 
holders  of  them  from  transferring  them  to 
bona  fide  holders  who  might  sue  in  the  United 
States  courts.  Held,  1.  That  the  court 
would  not  direct  the  bonds  to  be  canceled, 
no  special  ground  far  equitable  relief  being 
shown;  and  2.  That  the  court  could  not  re- 
strain the  transfer,  at  least  in  the  absence  of 
proof  that  the  defendants  were  not  them- 
selves bona  fide  holders.  Venice  r,  Woodruf, 
20  K  495. 

4.  City  warrants.  —  Agents,  officers,  or 
even  a  city  council  of  a  municipal  corpora- 
tion cannot  bind  the  corporation  when  they 
transcend  their  lawful  powers;  and  a  city 
warrant  is  subject  to  this  rule,  notwith- 
standing it  is  negotiable  in  form,  Clark  v. 
Des  Moines,  87  D.  423. 

City  warrants  are  in  legal  effect  promissory 
notes,  not  bills  of  exchange.     lb. 

A  bona  ide  holder  of  warrants  drawn  by 
officers  of  a  city  upon  the  treasury,  in  tak- 
ing the  warrants,  is  bound  at  his  peril  to 
ascertain  the  nature  and  extent  of  the  power 
of  the  officers  and  the  city.     lb. 

City  warrants  issued  in  satisfaction  of 
Judgment  against  city  at  the  rate  of  one  dol- 
lar in  warrants  for  every  seventy-five  cents 
due  on  the  judgment  are  usurious.     lb. 

Where,  under  the  charter  of  a  city,  care 
of  roads  and  streets  is  corporate  matter,  and 
for  road  debts  city  is  unconditionally  liable 
as  for  other  debts,  this  liability  cannot  be 
controlled  or  varied  by  the  form  in  which 
the  warrants  are  drawn  or  worded  by  the 
municipal  officers;  and  hence,  though  the 
warrants  are  drawn  payable  out  of  a  partic- 
ular road  fund,  the  liability  of  the  city  is 
still  general,  and  not  conditioned  upon  the 
existence  of  such  fund  in  the  treasury.     lb. 

Warrants  issued  by  a  city  in  consideration 
of  illegal  scrip  issued  previously  by  the  city 
in  payment  of  bona  fide  debts  or  in  exchange 
for  valid  city  warrants  are  valid,  and  not 
open  to  the  objection  of  illegality  of  consid- 
eration,   /ft. 

City  warrants  are  admissible  in  evidence 
without  proof  of  genuineness  of  signature  or 
of  authority  to  issue  them,  in  an  aotion  upon 
them  against  the  city,  if  they  arc  set  out  in 
the  petition  by  copy  and  their  execution  is 
not  denied  under  oath.     lb. 

00.  Bonds  in  aid  of  railroads. #  — 
Coupon  bonds,  such  as  are  ordinarily  issued 
by  municipal  corporations  in  aid  of  oonstruo* 
turn  of  railroads,  are  negotiable  instruments; 
and  a  person  who  acquires  them  from  too 

•See  also  Cousnss,  82;  Towns,  1* 


railroad  company  for  value,  and  in 
upon  an  offioial  certificate  which  they  on- 
tain  of  the  facts  authorising  them  to  be 
issued,  is  entitled  to  recover  upon  them,  not 
withstanding  matters  of  defense  which  the 
municipality  might  raise  against  the  eon> 
panv.    Bank  of  Borne  v.  Borne,  75  D.  272. 

Municipal  bonds  in  aid  of  railroads  are  not 
commercial  paper  in  Pennsylvania,  and  eves 
in  the  hands  of  innocent  and  remote  pur- 
chasers are  subject  to  the  equities  existing 
against  them  when  in  the  hands  of  the  first 
purchasers  from  the  company,  and  the  in- 
terest coupons  are  subject  to  the  same  equi- 
ties. Diamond  v.  Lawrence  County,  78  D. 
429. 

Purchasers  of  municipal  bonds  issued  is 
aid  of  railroads  are  bound  to  take  notios  of 
the  law  under  which  they  were  issued. 
Diamond  v.  Lawrence  County,  78  D.  429; 
Aurora  v.  Went,  85  D.  413. 

Payment  of  municipal-aid  bonds  will  bt 
enforced  only  to  the  extent  of  the  money 
which  they  brought  to  the  company. 
Diamond  v.  Lawrence  County,  78  D.  429. 

A  reservation  in  bonds  issued  by  a  tows- 
ship  for  railroad  stock,  that  township  my 
require  company  to  take  the  stock  subscribed, 
ana  redeem  nonds,  cannot  be  enforced  against 
those  to  whom  the  company  may  assign  the 
bonds.    Goshen  v.  8hcemaker,  80  D.  886. 

Bonds  and  coupons  issued  in  payment  of 
subscription  of  a  municipal  corporation  ts 
capital  stock  of  a  railroad  company,  in  tat 
form  set  out  in  this  case,  are  legal  promuv 
sory  notes,  and  are  governed  by  the  law 
merchant     Aurora  v.  West,  85  D.  418. 

Authorized  municipal  bonds,  payable  t* 
bearer,  on  the  completion  of  a  specified  nil- 
road,  are  not  negotiable  paper.  Btacbnm 
v.  Lehman,  35  R.  57. 

01.  Street  contracts.  —  The  commot 
council  of  New  York,  in  pursuance  of  its 
{general  powers,  passed  an  ordinance  direct- 
ing the  paving  of  a  certain  street,  but  is 
violation  of  the  charter,  failed  to  give  prior 
notice  thereof  in  all  the  corporation  news* 
papers.  A  contractor  duly  and  in  good  nuts 
performed  the  work.  In  aa  aotion  on  tat 
contract,  —held,  that  the  omission  to  pnb» 
lish  in  the  prescribed  manner  was  a  mere 
irregularity,  not  affecting  the  jurisdiction  of 
the  common  council  to  award  the  contract; 
and  the  contractor  having  acted  in  good  huts 
and  reliance  on  the  regularity  of  the  pro- 
ceedings, the  city,  having  received  sad 
accepted  the  benefit,  was  estopped  froa 
denying  the  regularity  of  the  proceedings  a 
that  respect.     Moore  y.  Mayor,  29  &,  134, 

68.  Contracts  for  service*  rendered. 
— A  municipal  corporation,  authorised  to  cos- 
tract  for  services  and  purchase  of  property, 
and  unrestricted  as  to  amount  or  mode  of 

Kyroent,  may  bind  itself  to  pay  by  interest 
Bring  orders  on  its  treasurer.    County  oy 
Jackson  v.  Bendieman,  80  K  44. 
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for  material  purchased  by  an  officer  of  the 
city  and  used  in  repairing  its  streets,  when 
the  method  of  contracting  specified  by  the 
charter  was  not  followed.  -  McDonald  v. 
Mayor,  23  R.  144. 

2.  For  Wrong;*  and  Herein  of  Liability  /or 
Defects  tft  Street*. 

64.  General  principles.— 1.  Acts  dons 
in  exercise  of  governmental  potoers.* —  For 
work  done  by  a  town  under  authority  of  a 
statute,  and  in  the  performance  of  a  publie 
trust,  no  action  for  damages  can  be  main* 
tained.     Hickox  v.  Cleveland,  32  D.  730. 

Municipal  corporation,  when  in  the  exer- 
cise of  franchises  and  the  prosecution  of 
works,  for  its  emolument  or  advantage,  and 
in  which  the  state  in  its  sovereign  capacity 
has  no  interest,  is  answerable  as  a  private 
corporation,  although  such  works  may  also 
be  in  the  nature  of  great  enterprises  for  the 

Sublic  good.    Bailey  v.  Mayor  etc  of  N.  T.t 
8  D.  669. 

Powers  granted  exclusively  for  publie 
purposes  belong  to  the  corporation  in  its 

?ublic,  political  or  municipal  character. 
Were  granted  for  private  advantage, 
though  the  public  may  also  derive  benefit 
therefrom,  are  to  be  regarded  as  exercised 
by  the  municipality  as  a  private  corporation. 
lb. 

Municipal  corporations,  in  their  private 
character  as  owners  or  occupiers  of  property, 
are  regarded  as  individuals,  and  answerable 
accordingly.     lb. 

2.  Neglect  to  perform  publie  duty. —  An 
action  on  the  case  for  negligence  lies  against 
a  municipal  corporation,  for  the  recovery  of 
damages  resulting  from  its  willful  neglect 
to  perform  a  duty  imposed  by  law.  Clay* 
burgh  v.  Chicago,  79  D.  846;  Mayor  v.  Qui- 
lens,  95  D.  398. 

Failure  to  exercise  a  power  vested  in  a 
municipal  corporation  by  a  statute  does  not 
render  such  corporation  liable  for  damages 
occasioned  by  such  failure.  Carr  v.  North- 
em  Liberties,  78  D.  842. 

An  action  does  not  lie  in  the  absence  of  a 
statute  against  a  municipal  corporation 
for  the  neglect  of  a  public  dutv  imposed  for 
the  benefit  of  the  public,  and  from  the  per* 
formance  of  which  the  corporation  derives 
no  profit  or  advantage.  Hill  v.  Boston,  23  R. 
332.  Bat  see  contra,  Aldrich  v.  Tripp,  28 
R.  434. 

Cities  are  under  political  obligation  to 
open  such  streets  as  the  convenience  of 
the  community  requires,  but  courts  cannot 
compel  the  performance  of  such  a  duty,  or 
hold  them  responsible  for  its  non-perform- 
ance.   Joliet  v.  Verity,  85  D.  342. 

Legal  obligation  of  city  to  repair  high- 
ways, sidewalks,  and  bridges  within  oorpo- 

*  Liability  with  respect  to  exercise  of  govern- 
mental and  private  power*.  »ee  notes,  66  D.  Ul, 
860;  66  l>.  4*4-M& 


68.  Doctrine  of  ultra  vires.  —  A  con- 
tract of  a  municipal  corporation,  void  for 
want  of  capacity  in  either  party  to  make  it, 
cannot  be  given  life  and  vitality  by  the 
legislature  against  the  wishes  of  either  of 
the  parties  to  it.  Hasbrouck  v.  Milwaukee, 
80  D.  718. 

Every  one  is  charged  with  knowledge  of 
nature  of  duties  and  extent  of  powers  of  the 
officers  and  legislative  body  of  a  municipal 
corporation,  since  they  are  merely  the  pub- 
lic agents  of  the  corporators,  and  their  du- 
ties and  powers  are  prescribed  by  statute. 
Clark  v.  Des  Moines,  87  D.  423;  McDonald  v. 
Mayor,  23  R.  144. 

Municipal  corporation  may  set  up  plea  of 
ultra  vires  or  its  own  want  of  power  under 
its  charter  or  constituent  statute  to  enter 
into  a  given  contract  or  to  do  a  given  act  in 
violation  or  excess  of  its  corporate  authority. 
Clark  v.  Des  Moines,  87  D.  423. 

Negotiability  will  not  validate  obligations 
which  are  not  binding  because  of  a  want  of 
power  to  make  or  issue  them.     lb. 

Officers  of  city  have  no  power  to  issue 
negotiable  paper  for  claims  and  demands 
against  the  city  when  they  have  no  express 
authority,  and  the  existence  of  such  a  power 
is  not  necessary,  as  an  incident,  to  those 
granted,  or  to  carry  out  the  purposes  and  ob- 
jects of  the  corporation.    lb. 

Want  of  corporate  power  or  want  of 
authority  in  municipal  officers  cannot  be 
supplied  by  their  unauthorised  acts  or  repre- 
sentations,    lb. 

It  is  doubtful  whether  a  municipal  corpo- 
ration is  bound  by  action  of  its  council  in 
agreeing  to  pay  a  sum  clearly,  distinctly, 

City  has  no  power  to  loan  its  credit  or 
make  its  accommodation  paper  for  the  bene- 
fit of  citizens,  to  enable  tnem  to  execute 
private  enterprises.    lb. 

A  city  is  not  liable  for  the  expense  of  a 
publie  entertainment  given  to  strangers  upon 
the  resolution  of  the  common  council,  and 
an  injunction  to  restrain  payment  therefor 
will  issue  at  the  suit  of  a  tax-payer,  brought 
after  the  entertainment  is  given,  although  he 
knew  of  the  resolution  before  the  entertain- 
ment.    Austin  v.  CoggeshaU,  34  R.  648. 

A  municipal  corporation,  without  express 
authority  for  so  doing,  issued  bonds  simply 
for  the  purpose  of  making  a  donation.  The 
appellants  became  the  innocent  purchasers 
or  the  bonds  without  any  notioe  of  the  want 
of  authority  on  the  part  of  the  corporation  to 
issue  them.  Held,  that  the  acts  of  the  cor- 
poration were  ultra  vires,  and  hence  the 
bonds  so  issued  were  absolutely  void,  even 
in  the  hands  of  an  innocent  holder.  Bissell 
▼.  Kankakee,  16  R.  554. 

The  charter  of  a  city  prohibited  it  from 
incurring  liability,  except  in  a  specified 
Held,  that  the  city  was  not  liable 
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rate  limits  is  one  voluntarily  assumed  by 
its  corporate  authorities,  and  relates  to  such 
as  are  opened  or  constructed  under  its  au- 
thority, and  those  which  its  officers  assume 
control  over  for  that  purpose.    76. 

A  municipal  corporation  is  not  liable  in 
damages  for  failure  to  perform  duties  of  a 
legislative  or  judicial  nature,  nor  for  errors 
in  their  performance.  Stockholm  v.  Lafayette, 
89  D.  450. 

A  municipal  corporation  is  liable  for  dam- 
ages resulting  from  neglect  to  perform,  or 
from  unskillfulness  in  the  performance  of,  a 
duty  purely  ministerial.    lb. 

An  individual  corporator  may  sne  the  cor- 
poration.   Mayor  v.  CuUens,  95  D.  398. 

The  brick  walls  of  a  burned  building 
standing  on  private  property  on  the  line  of 
a  city  street,  and  so  unstable  as  to  be  dan- 
serous  to  passers  on  the  sidewalk,  were 
blown  upon  and  crushed  a  house  on  an  ad- 
joining lot,  and  killed  a  child  visiting  in  the 
house  at  the  time.  The  walls  had  been 
standing  in  that  condition  for  several 
months.  The  mother  of  the  child  sued  the 
city  for  damages.  Held,  not  maintainable. 
KUey  v.  Kama*,  60  R.  443. 

8.  Work  unskUJfully  done.  —  A  municipal 
corporation  is  not  liable  to  action  for  doing 
work  which  the  law  authorises  to  be  done, 
and  individuals  sustaining  loss  thereby  have 
no  redress,  unless  the  law  provides  for  com- 
pensation, provided  the  work  is  done  in  a 
proper  manner;  but  if  the  work  it  not  done 
with  ordinary  skill  and  caution,  and  damage 
results,  the  party  injured  may  maintain  an 
action  against  the  corporation.  Meares  v. 
Commissioners,  49  D.  412.  S.  P.,  Oomm'rs  v. 
Wood.  49  D.  682;  Perry  v.  Worcester,  68  D. 
481. 

A  municipal  corporation  is  not  liable  for 
consequential  damages,  where  the  work  is 
authorised  and  properly  done,  or  offered  to 
be  done,  and  prevented  by  plaintiff. 
Oomm'rs  v.  Wood,  49  D.  682. 

One  is  not  estopped  from  recovering  in 
tort  against  a  city  for  damages  accruing  from 
the  unskillful  construction  of  a  public  work 
because  he  was  a  member  of  the  oommittee 
of  the  city  council  who  made  the  report  in 
favor  of  the  "construction  and  the  contract 
for  the  work.    Perry  v.  Worcester,  66  D.  431. 

A  city  employing  a  contractor  to  construct 
a  public  work  is  responsible  for  soon  dangers 
as  are  incident  to  and  consequent  npon  the 
nature  of  the  work  itself;  but  as  to  those 
dangers  that  result  from  an  improper  execu- 
tion of  it,  its  liability  may  be  limited  by  the 
terms  of  the  oontract  under  which  the  work 
is  performed.    St.  Paul  v.  Setts,  74  D.  753. 

Municipal  corporations  are  not  liable  for 
injuries  resulting  from  the  plan  of  a  public 
work,  as  distinguished  from  its  mode  of  exe- 
cution, unless  snch  plan  must  necessarily 
result  in  a  direct  invasion  of  private  prop- 
erty.   Detroit  v.  Bechnan,  22  E.  507. 


A  city  undertaking  to  build  a  sever 
planned  to  discharge  in  a  safe  and  proper 
manner  into  the  ocean  or  a  river  at  a  point 
beyond  the  plaintiff's  premises,  bat  stopping 
short  thereof  in  the  construction,  and  there 
discharging  in  such  a  manner  as  to  emit 
noxious  gases,  to  the  injury  of  the  plaintiff 'i 
premises,  is  liable  in  damages  to  the  plain* 
tiff,  and  is  not  relieved  by  She  mot  that  tat 
injury  was  in  part  produced  by  currents  and 
tides.    Hardy  v.  Brook*]*,  43  R.  182. 

Plaintiff's  intestate,  in  driving  through 
defendant's  streets,  ran  off  the  end  of  a  eel- 
vert,  and  was  killed.  In  an  action  for 
damages  on  the  ground  that  defendant  wm 
negligent  in  building  a  culvert  so  short  at  t* 
render  the  street  dangerous,  —  held,  that  tat 
defendant  was  not  liable,  as  the  defect  wsi 
in  the  plan  of  the  culvert.  Detroit  v.  Bed- 
man,  22  R.  507. 

A  municipal  corporation  laid  water-pipei 
through  the  city,  which  any  one  might  con- 
nect with  his  house,  and  use  on  payment  of 
a  certain  water  rent.  The  pipe)  with  whks 
plaintiff's  house  was  connected  was  so  care* 
iessly  laid  that  it  frose  and  burst,  thereby 
depriving  plaintiff's  tenants  of  water,  os 
which  ground  they  abandoned  the  premise*. 
Held,  that  plaintiff  oonld  recover  of  the  city 
the  water  rent  paid  while  deprived  of  tie 
use  of  the  water,  but  not  for  damages  is 
being  deprived  of  the  water,  or  for  lots  of 
tenants.    Smith  v.  Phtiadeiphia,  22  K.  731. 

4.  Defects  m  pvbiic  building*.* -- A  ciiixt 
of  a  town  cannot  maintain  suit  against  it  lor 
a  private  injury  suffered  in  the  exercise  of 
public  rights,  and  from  neglect  on  the  put 
of  the  town  to  perform  a  public  duty  in  pro- 
viding a  safe  and  suitable  building  in  waits 
to  hold  annual  town  meetings.  Bastma*  r. 
Meredith,  72  P.  802. 

A  child  attending  a  public  school  is  s 
school-house  provided  by  a  city,  under  tat 
duty  imposed  upon  it  by  general  laws,  can- 
not maintain  an  action  against  the  city  for 
an  injury  suffered  by  reason  of  the  unsafe 
condition  of  a  stair-case  in  the  scfcool-hoesa, 
over  which  he  is  naming  HUt  v.  Boston,  St 
R.882. 

A  municipal  corporation  is  not  liable  for 
injuries  caused  by  the  fall  of  a  public  market 
building,  caused  by  a  cyclone.  Plori  v.  & 
Louis,  33  R.  604. 

65.  Liability  for  acts  of  officers  and 
agents.  —  1.  QeneraUy. —  A  municipal  car 
poration  enjoys  the  exemption  of  govern- 
ment, in  exercise  of  powers  which  it 
possesses  for  public  purposes,  and  which  i* 
holds  as  part  of  the  government  of  the 
country,  from  responsibility  for  its  own  aeti 
and  the  acts  of  its  officers  deriving  their 
authority  from  the  sovereign  power;  al- 
though it  is  answerable  for  the  acts  of  its 

*  Liability  of  city  for  Injuries  received  Uuosfb 
want  of  repair  or  defects  In  public  bn tidings,  s» 
note,  6  D.  4»-4a, 
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•gents  under  powers  conferred  upon  it  for 
private  purposes.  Stewart  v.  New  Orleans, 
61  D.  218;  County  Contm'r*  v.  Duekett,  83  D. 
557;  Richmond  v.  Lou?,  94  D.  461. 

A  municipal  corporation  is  liable  for  the 
seizure  by  its  officers  of  property,  in  pursu- 
ance of  its  ordinances,  when  such  seizure 
has  been  vitiated  by  subsequent  conduct  of 
the  officers.  Baumgard  v.  Mayor,  29  D. 
437. 

Authorisation  of  a  municipal  corporation 
to  its  ageuts  to  do  certain  acts  may  be 
proved  by  parol.     Town  Council  v.  Mcuomb, 

Officers  of  a  city  are  quasi  civil  officers  of 
gov  eminent.  They  are  personally  liable  for 
their  malfeasance  or  non-feasance  in  office, 
bat  for  neither  is  the  corporation  liable. 
Prather  v.  Lexington,  56  D.  685. 

Ministerial  officers  are  free  from  control 
of  corporation  in  executing  ordinances  which 
are  of  a  public  nature  and  for  public  pur- 
poses.    Dargan  v.  Mobile,  70  D.  505. 

A  municipal  corporation  is  not  liable  for 
non-action  of  its  officers,  when  such  non- 
action is  contrary  to  the  will  of  the  corpora- 
tion, as  expressed  in  its  ordinances.  Peck 
t.  Austin,  73  D.  261. 

Trespass  will  lie  against  a  municipal  corpo- 
ration for  acts  done  in  obedience  to  its 
orders.    Allen  r.  Decatur,  76  D.  692. 

Where  a  statute  confers  power  upon  the 
corporation  to  be  exercised  for  the  public 
good,  the  exercise  of  the  power  w  not 
merely  discretionary,  but  imperative,  and 
the  words  "power  and  authority,"  in  such 
eases,  may  be  construed  to  mean  duty  and 
obligation.  County  Oomm'r*  v.  Duchett,  83 
I>.  557. 

Where  sots  which  cause  injury  are  done 
under  and  in  consequence  of  direction  of 
city,  it  will  be  regarded  as  the  superior,  and 
responsible  as  such,  although  it  does  the 
work  by  contract  Nevhw  r.  Peoria.  89 
D.  892. 

Municipal  corporations  are  not  liable,  In 
exercise  of  their  political,  discretionary,  and 
legislative  functions,  for  the  misconduct, 
negligence,  or  omissions  of  the  agents 
whom  they  employ.  But  in  the  discharge 
of  ministerial  or  specified  duties  assumed  in 
consideration  of  the  privileges  conferred  by 
their  charters,  they  are  liable  for  the  mis- 
conduct, negligence,  or  omissions  of  their 
agents,  even  m  the  absence  of  special  re- 
wards or  advantages.  Richmond  v.  Long, 
94  D.  461. 

2.  Unauthorised  and  malicious  acts*  — 
Municipal  corporations  are  liable  for  all  ille- 
gal and  malicious  acts  committed  by  them,  by 
means  of  which  an  individual  or  his  property 
is  injured.     Ooodloe  v.  Cincinnati,  22  D.  764. 

*  Liability  of  city  for  unauthorised  act*  of  offi- 
cers, see  note,  100 1).  868-800. 

Power  of  city  to  indemnify  officer  for  exceed- 
ing bis  powers,  see  note,  63  &.  508,  509. 


A  municipal  corporation  is  liable  in  an 
action  on  the  case  for  authorized  acts  of  its 
officers,  for  which  such  an  action  would  lie 
against  individuals,  or  for  acts  which  it  has 
ratified.     Thayer  v.  Boston,  31  D.  157. 

A  municipal  corporation  is  liable  in  dam- 
ages for  a  lawful  and  authorized  act  of  its 
agents  done  in  an  unauthorized  manner, 
but  not  for  an  unlawful  or  prohibited  act, 
and  is  not  liable  in  treble  damages.  Hunt 
v.  Boonville,  27  R.  299;  Thayer  v.  Boston,  81 
D.  157;  Mitchell  v.  Rockland,  66  D.  252. 

A  municipal  corporation  is  not  responsible 
for  malice  of  its  offioers.  City  Council  v. 
Oilmer,  70  D.  562. 

Mere  assumption  by  city  of  defense  does 
not  render  it  liable  for  the  unauthorized  acts 
of  one  pretending  to  be  "its  pound-keeper,"  % 
when  in  fact  he  is  not  so.  Any  other  of  its 
inhabitants  would  as  well  come  within  the 
same  rule.    Rounds  v.  Bangor,  74  D.  469. 

When  the  plaintiff's  mill-race  was  filled 
by  washings  from  'a  city's  streets  by  means 
of  hose  attached  to  fire-plugs,  nnder  the  un- 
authorized direction  of  the  mayor,  — held, 
that  the  city  was  not  responsible.  Cumber* 
land  v.  WiUison,  33  R.  304. 

A  town  is  not  responsible  for  the  passage 
of  an  illegal  ordinanoe  by  its  council,  nor  for 
the  act  of  the  mayor  in  issuing  a  warrant  of 
arrest  thereunder,  nor  for  the  act  of  the 
marshal  in  executing  the  warrant;  nor  is  the 
mayor  or  the  marshal  personally  responsible. 
TrammeU  v.  RusseUvilU,  36  R.  1. 

The  street  commissioners  of  a  city,  under 
direction  of  the  mayor,  took  earth  from  the 
plaintiff's  premises  and  used  it  in  the  con- 
struction of  a  street  There  was  no  author* 
ity  in  the  charter  or  elsewhere  to  warrant 
such  a»  proceeding.  Held,  that  the  city  was 
not  liable  for  the  trespass.  Rowland  v.  Qal- 
latin,  42  R.  395. 

66.  Liability  for  neglect  of  officers 
and  agents. — 1 .  When  liable.  *  —  Municipal 
corporations,  in  the  exercise  of  powers 
granted  for  their  private  emolument  or  bene- 
fit, are  answerable  for  the  negligence  or  un- 
skillfulness  of  their  agents,  though  the  latter 
are  not  appointed  by  nor  are  they  under 
the  control  of  the  municipality,  but  are 
chosen  by  the  governor  and  senate.  Bailey 
v.  Mayor  etc,  38  D.  669. 

Municipal  corporations  are  responsible,  to 
the  same  extent  and  in  the  same  manner,  as 
natural  persons,  for  injuries  occasioned  by 
the  negligence  or  unskillfulness  of  their 
agents.  Ross  v.  Madison,  48  D.  361;  Wal- 
lace v.  Muscatine,  61  D.  131;  Templin  v. 
Iowa  City,  81  D.  455. 

Municipal  corporations  are  holden  for  ex- 
ercise of  due  care  and  skill  by  officers,  agents, 
and  servants  employed  in  the  construction 
of  public  works  authorized  or  undertaken  in 
the  exercise  of  corporate  powers,  and  are 

*  Liability  for  negligence  or  unaklllfulneis  of 
agents,  see  note,  58  D.  320-322. 
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liable  in  damages  for  the  natural  conse- 
quences of  unslcill  fulness  or  negligence  of 
such  employees.  Rochester  White  Lead  Co, 
v.  Rochester,  53  D.  316. 

The  degree  of  care  and  foresight  necessary 
in  erection  of  public  improvements  must  be 
in  proportion  to  the  nature  and  magnitude 
of  the  injury  likely  to  result  from  the  occur- 
rence te  be  anticipated  and  guarded  against, 
and  should  be  that  care  and  prudence  which 
a  discreet  and  cautious  man  would  or  ought 
to  use,  if  the  risk  and  loss  were  to  be  exclu- 
sively his  own.     Madison  r.  Ross,  64  D.  481. 

A  city  or  town  charged  with  a  public  duty 
In  consideration  of  valuable  privileges  is  lia- 
ble to  an  individual  who  suffers  special  in- 
jury from  a  neglect  of  the  duty;  and  a  city 
§  or  town  which  derives  an  emolument  from 
the  exercise  of  powers  conferred  upon  it  is 
liable  for  the  negligent  or  unskillful  exercise 
of  these  powers  by  its  agents,  or  for  the 
neglect  of  a  duty  which  is  imposed  by  or  re- 
sults from  the  exercise  of  them.  Aldrich  v. 
Tripp,  23  R.  434. 

In  such  cases,  the  officers  engaged  in  the 
execution  of  the  powers  are  to  be  regarded 
as  the  agents  of  such  city  or  town.     to. 

If  a  city  lets  rooms  in  a  public  building 
with  the  services  of  a  janitor,  it  is  respon- 
sible for  a  personal  injury  caused  by  his 
negligence  in  the  care  of  the  building  to  one 
lawfully  there  by  invitation  of  the  hirer. 
Worden  v.  New  Bedford,  41  R  185. 

Where  a  -city  uses  private  property  to  con- 
struct a  sewer,  and  in  order  to  obtain  the 
privilege  of  using  the  property  submits  to 
the  demand  of  the  owner  to  construct  the 
■ewer  according  to  plans  and  specifications 
prepared  by  him,  it  is  liable  for  negligence 
in  the  construction  and  maintenance  of  the 
sewer.    Fori  Wayne  v.  Coombs,  67  R  82. 

Where  a  oitiien,  for  his  private  benefit, 
connects  his  premises  with  a  sewer  con- 
structed by  a  city  corporation,  the  city  is 
liable  to  him  for  injuries  resulting  from 
the  negligent  construction  or  maintenance 
thereof.    lb. 

A  statute  of  the  state  enabling  a  city  to 
introduce  pure  water  empowered  the  city  to 
elect  water  commissioners  for  a  fixed  term, 
and  for  such  subsequent  terms  as  the  city 
might  determine,  to  prescribe  the  duties  and 
compensation  of  the  commissioners,  and  to 
regulate  the  mode  and  causes  of  their  re- 
moval from  office.  The  city  owned  the  wa- 
ter-works, received  rents  for  water,  and 
controlled  the  use  and  distribution  of  the 
water.  In  an  action  against  the  city  for  dam- 
ages resulting  from  an  unsafe  highway,  the 
damage  being  caused  by  a  stream  of  water 
thrown  from  a  city  hydrant  across  the  high- 
way by  the  employees  of  the  water  commis- 
sioners,—  held,  that  the  water  commissioners 
and  their  employees  were  the  servants  of 
the  city,  and  that  the  city  was  responsible 
for  their  acts.     Aldrich  v.  Tripp,  23  R.  434. 


(  2.  ^  When  not  liable, —  A  municipal  corpora- 
tion is  not  liable  in  damages  for  injury  result- 
ing from  negligent  official  conduct  of  one  of 
its  officers  m  whose  selection  there  was  do 
negligence,  and  whose  employment  was  the 
lawful  and  necessary  means  of  executing  s 
governmental  power  vested  in  it  for  the  pub- 
uo  benefit,  and  whose  acts  are  not  done  under 
the  supervision  of  the  corporation.  Daman 
v.  Mobile,  70  D.  605. 

A  municipal  corporation  is  not  liable  to 
owner  of  slave  negligently  killed  by  peace- 
officer  in  attempting  to  arrest  him  for  vio- 
lating an  ordinance  forbidding  slaves  to  be 
abroad  at  night  without  lawful  permission; 
such  an  ordinance  is  within  the  political 
powers  of  the  municipality,  and  the  employ- 
ment of  the  officer  the  necessary  means  for 
execution  of  the  power,  and  from  its  nature 
not  susceptible  of  supervision  by  the  muni- 
cipality,    lb, 

A  city  authorized  to  appropriate  money 
to  celebrate  holidays,  and  undertaking  a 
display  of  fire-works  exclusively  for  the 
amusement  of  the  citizens,  is  not  liable  to 
one  injured  by  such  fire-works  through  the 
negligence  of  the  city's  servants.  IW- 
ley  v.  8alem,  60  R  289. 

A  municipal  corporation  is  not  liable  for 
the  negligence  of  a  physician  for  the  poor, 
unless  the  corporation  is  shown  to  have  Dees 
negligent  in  his  selection.  Summers  v.  Board 
ofComm'rsetc,  63  R.  512. 

A  city,  in  pursuance  of  its  charter,  ap- 
pointed an  inspector  of  steam-boilers  withia 
the  city,  and  by  by-law  imposed  a  penalty 
upon  any  person  who  should  use  such  a  boiler 
without  having  it  tested  by  the  inspector. 
Held,  that  the  city  was  not  liable  for  the 
negligence  of  the  inspector  in  the  disohargt 
of  his  duty,  he  being  an  agent  of  the  state, 
and  not  of  the  city.  Mead  v.  Nmc  Haven, 
16R.  14. 

8.  Neglect  of  contractor  or  Ms  smmamts.*— 
A  city  having  contracted  with  private  per- 
sons fur  the  construction  of  municipal  water- 
works, and  the  contractor  bavins;  in  the 
performance  of  such  work  negligently  caused 
a  personal  injury  to  a  third  person  by  blast- 
ing in  the  street,  the  city  is  liable  is 
damages  therefor,  but  only  in  ease  of  negli- 
gence not  contributed  to  by  the  sufferer. 
Loganspori  v.  Dick,  36  R.  166.  Contra, 
Blwnb  v.  Kansas.  54  R  87. 

If  a  city  employs  one  by  contract  to  do 
work  mtrinsioaily  dangerous,  suoh  as  the 
blasting  of  rook  in  a  public  street,  and  while- 
the  contractor  is  using  due  care  a  rock  it 
thrown  by  the  blast  against  a  person  s  win- 
dows, and  breaks  them,  the  city  is  responsible 
for  the  injury.    JoUet  v.  Harwood,  29  R  17. 

A  municipal  corporation  granting  a  hcenss 

•Liability  of  city,  as  affected  by  emptoymeat 
of  contractors,  see  note*  74 1).  7*1, 761 

Liability  for  neglect  of  contractor,  see 
R.  610, 61L 
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to  lay  a  private  water-pipe  in  a  street  is  not 
liable  to  a  third  person  for  the  negligence  of 
the  licensee  or  his  contractor  in  doing  the 
work.  Susquehanna  Depot  v.  Simmons,  56  K. 
317. 

Where  the  mayor  has  no  power  to  con- 
tract for  removal  of  dead  animals  from  a 
city,  the  city  cannot  be  held  liable  for 
damages  caused  by  the  deposit  of  the 
carcasses  upon  private  premises  by  a  party 
who  had  agreed  with  the  mayor  to  remove 
them.     HUsdor/y.  SL  Louis,  100  D.  352. 

67.  Inability  for  property  destroyed 
by  mob.*  —  A  municipality  is  not  liable  to 
a  person  whose  property  has  been  injured 
by  a  mob  within  its  limits.  Praiher  v. 
Lexington,  56  D.  585. 

An  act  subjecting  municipal  corporations 
to  liability  for  damages  to  property  by  mobs 
and  riots  within  them  is  not  unconstitutional 
aa  taking  private  property  for  public  use 
without  compensation.  Darlington  v.  New 
York,  88  D.  248. 

A  city  is  liable  for  damages  caused  by  a 
mob,  under  the  New  Hampshire  laws  of 
1854,  making  cities  and  towns  liable  for  the 
injury  to  or  destruction  of  property  within 
their  limits  by  mobs,  although  the  city 
could  not  have  prevented  the  destruction, 
and  although  none  of  the  rioters  were  citi- 
zens of  the  city.  Pahmer  v.  Concord,  97  D. 
606. 

A  newspaper  publisher,  whose  printing 
materials  have  been  destroyed  by  a  mob,  is 
entitled  to  recover  damage  resulting  from 
the  interruption  or  destruction  of  his  busi- 
ness, and  for  the  injury  to  the  good- will  of 
his  paper,  so  far  as  such  interruption  and 
injury  are  the  direct  and  natural  results  of 
the  attack  of  the  mob,  under  that  statute. 
lb. 

Destruction  of  property  it  "caused"  by 
owner's  illegal  or  improper  conduct,  if  with- 
out such  conduct  the  destruction  would  not 
have  occurred,  within  the  meaning  of  the 
statute.    lb. 

"Improper"  conduct  is  such  as  one  of 
ordinary  care  and  prudence  under  same  cir- 
cumstances would  not  be  guilty  of,  within 
the  meaning  of  such  statute,  making  cities 
and  towns  liable  for  the  injury  to  or  destruc- 
tion of  property  within  their  limits  by  mobs, 
unless  the  destruction  was  caused  by  the 
owner  s  illegal  or  "  improper  "  conduct.  lb. 
A  city  is  not  liable  for  destruction  of  prop- 
erty by  a  mob,  if  destruction  would  nave 
been  avoided  by  ordinary  care  and  prudence 
on  the  owner  s  part,  under  that  statute.  lb. 
The  burden  of  proof  is  on  owner  of  prop- 
erty destroyed  to  establish  legality  and 
propriety  of  his  conduct  by  a  preponderance 
of  evidence,  where  there  is  any  evidence 
tending  to  show  illegality  or  impropriety, 

*  Liability  of  cities  for  property  destroyed  by 
mobs,  see  notes,  56  1).  680,  600;  88  D.  2tio-271;  27  B. 


although  illegal  or  improper  conduct  is  not 
presumed  on  his  part,  and  he  is  not  required 
to  offer  evidence  of  the  legality  and  pro- 
priety of  his  conduct  in  order  to  make  out  a 
pi'ima  facie  case.     lb. 

Evidence  that  threats  and  complaints 
were  communicated  to  owner  of  property 
destroyed,  or  that  intimations  of  danger 
were  given  to  him,  is  competent  on  the 
question  whether  he  should  have  given 
notice,  in  an  action  by  him  under  that  stat- 
ute, which  allows  no  recovery  if  he  fails  to 
give  notice  to  the  mayor  of  the  city  or 
selectmen  of  the  town,  he  having  sufficient 
time  to  do  so.     lb. 

Evidence  showing  effect  on  certain  persons 
or  articles  published  in  a  newspaper  is  ad- 
missible on  the  question  whether  their  pub- 
lication was  an  act  of  ordinary  care  and 
Srudence,  and  as  bearing  on  the  cause  of  the 
estruction  of  the  plaintiff's  property,  in 
such  an  action  by  a  newspaper  publisher. 
lb. 

In  an  action  against  a  town  to  recover, 
nnder  a  statute,  damages  for  the  destruction 
of  a  building  by  a  mob,  the  actual  value  of 
the  building  at  the  time  it  was  destroyed 
is  the  basis  of  the  measure  of  damages. 
Brightrnan  v.  Bristol,  20  R.  711. 

In  such  an  action  evidence  that  the  business 
carried  on  in  the  building  was,  from  its  noi- 
some smells,  a  public  nuisance,  is  inadmissible 
(the  business  not  being  of  itself  unlawful)  to 
justif  v  the  destruction,  or  as  tending  to  show 
contributory  negligence  on  the  part  of  the 
plaintiff,    lb. 

68. or  by  city  to  stay  conflagra- 
tion. — -  A  municipal  corporation  is  liable  in 
an  implied  assumpsit  for  destroying  the  pri- 
vate property  of  an  individual,  in  order  to 
avert  the  spreading  of  a  public  calamity,  if 
the  whole  or  a  part  of  the  same  might  other- 
wise have  been  saved  to  the  owners.  Bishop 
v.  Macon,  50  D.  400. 

Where  the  same  extent  of  loss  would  have 
been  sustained  by  the  individual,  as  the 
necessary  consequence  of  the  fire  or  other 

Sublic  calamity,  if  his  property  had  not  been 
estroyed  by  municipal  authority,  no  re- 
covery can  be  had,  as  he  has  in  fact  sus- 
tained no  damage.     lb. 

The  mayor  of  a  city,  in  pursuance  of  an 
ordinance  authorizing  the  act,  caused  build- 
ings to  be  destroyed  to  prevent  the  spread 
of  a  fire.  Held,  that  the  city  was  not  liable 
to  the  owner  of  the  buildings.  Field  v.  Dts 
Moines,  18  R.  46. 

Defendant's  charter  authorized  its  officers 
to  blow  up  any  building  on  fire  or  any  other 
building  which  it  might  deem  hazardous, 
and  gave  the  owners  a  right  to  damages 
therefor.  The  officers,  to  arrest  a  fire,  blew 
up  a  building,  and  by  reason  of  the  explo- 
sion the  plaintiff's  building  on  the  opposite 
side  of  the  street  was  shattered.  Held*  that 
he  had  no  cause  of  action,  although  the  in* 
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jury  was  the  natural  and  probable  result  of 
the  explosion.  People  v.  Buffalo,  32  R.  337. 
The  destruction  of  private  property  by 
the  fire  department  of  a  city,  to  stay  a  con- 
flagration, is  not  such  an  act  as  will  sustain 
an  action  for  damages  against  the  city,  at 
common  law,  and  is  not  a  taking  of  private 
property  for  public  use,  within  the  sense  of 
the  constitution;  and  if  any  remedy  is  pro- 
vided by  law,  it  must  be  pursued  in  the  de- 
fined mode.  Keller  v.  Corpus  Christi,  32  R. 
613. 

69.  Liability  for  unsafe  condition  of 
streets.  —  1.  Generally.* —  The  rule  as  to 
the  liability  of  a  municipal  corporation  in 
respect  to  a  highway  is,  that  "where  the 
loss  is  the  combined  result  of  an  acoident 
and  of  a  defect,  in  the  road,  and  the  damage 
would  not  have  been  sustained  but  for  the  de- 
fect, although  the  primary  cause  be  a  pure 
accident,  vet  if  there  be  no  fault  or  negli- 
gence of  the  plaintiff,  if  the  accident  be  one 
which  common  prudence  and  sagacity  could 
not  have  foreseen  and  provided  against,  the 
corporation  is  liable."  Joliet  v.  rerley,  85 
D.  342. 

Towns  leaving  their  streets  or  sidewalks 
while  undergoing  repairs  in  such  a  condi- 
tion as  unnecessarily  to  expose  those  who 
may  pass  upon  them  to  inconvenience  or 
danger  are  as  liable  for  injuries  resulting  as 
they  are  when  their  ways  are  permitted  to 
become  unsafe  from  want  of  repairs.  Kim- 
ball v.  Bath,  61  D.  243. 

Public  streets  or  sidewalks  while  under- 
going repairs  should  not  be  left  at  night 
without  some  temporary  railing  or  other 
means  of  protection,  or  some  beacon  to 
warn  passengers  against  such  uncommon 
danger.    lb. 

Where  duty  rests  upon  city  to  keep  street 
in  safe  condition,  the  city  is  liable  for  acci- 
dents arising  from  a  failure  to  repair  dam- 
ages or  remove  obstructions  occasioned  by 
natural  causes,  over  which  it  had  no  control 
or  agency,  such  as  the  washing  of  a  street 
by  excessive  rains;  but  where  no  such  duty 
exists,  no  such  liability  arises;  but  to  charge 
the  corporation,  it  must  have  been  in  some 
way  instrumental  in  occasioning  the  injury. 
SL  Paul  v.  Sefe,  74  D.  753. 

A  city  is  not  liable  for  injury  happening  to 
a  traveler  while  straying  outside  of  an  un- 
fenced  highway,  when  the  whole  highway, 
and  the  land  adjoining  it,  are  safe  and  con- 
venient to  travel  upon*  Sparhawh  v.  Salem, 
79  D.  700. 

A  city  is  not  bound  to  fence  a  highway 
merely  to  prevent  travelers  from  straying 
oat  of  it,  when  there  is  no  unsafe  place 
immediately  contiguous  to  the  way.     75. 

A  city  which  constructs  a  highway  in  differ* 
ent  manner  from  that  authorized  is  liable  for 
injuries  caused  by  careless  construction,  as 

•  Liability  of  cities  for  defects  in  highways,  see 
aote,ft2D.fc,»& 


much  as  though  it  had  built  the  highway  in 
the  mode  prescribed.  Pekm  v.  Newell,  79 
D.  378. 

Cities  and  towns  are  under  no  obligation 
to  light  highways  at  night.  Randall  v.  Ea*L- 
emit  B.  Co.,  8  R.  327. 

In  an  action  against  a  oity  for  an  injury  oc- 
casioned by  a  defect  in  a  street,  evidence  is 
competent  to  show  previous  similar  accidents 
at  the  same  point,  and  the  records  of  the 
common  council  are  competent  to  show  the 
report  of  a  committee  appointed  by  them, 
and  their  action  thereon  in  respect  to  the  de- 
fect in  question.  Delphi  v.  Lowerp,  39  R. 
98. 

Where  a  street  as  planned  and  ordered  by 
the  authorities  of  a  city  is  manifestly  and 
unquestionably  dangerous  and  unsafe,  the 
city  is  liable  for  resulting  injuries  to  indi- 
viduals, but  not  otherwise,  and  not  without 
evidence  of  express  adoption  or  ratification. 
Gould  v.  Toptka,  49  R.  496. 

A  city  is  not  liable  for  an  injury  by  the 
unauthorised  firing  of  a  cannon  in  a  street 
by  disorderly  persons.  Robkuon  ▼.  0ree»- 
vilU,  61  R.  857;  Norritiown  v.  JRtapasrick, 
39  R.  771. 

A  city  owning  land  on  both  sides  of  a  pri- 
vate way,  its  highway  commissioner  took 
gravel  from  such  land  and  the  way,  and 
used  it  in  repairing  other  and  remote  high- 
ways in  the  city,  rendering  the  way  impass- 
able. Held,  that  the  city  was  liable  in 
damages  to  another  land-owner  on  the  way. 
Spraguer.  Tripp,  43  R.  11. 

A  woman  walking  after  dark  along  a  vil- 
lage street  in  a  sparsely  settled  locality  left 
the  street  to  go  across  the  fields,  and  fell 
into  a  hole  dug  by  children  by  the  side  of  s 
stump  some  five  feet  outside  the  street  ~ 
and  was  injured.  Held,  that  the  village 
not  liable.     Keyea  v.  Moreellue,  45  R.  62. 

2.  For  failure  to  keep  strtete  in  repair.* — 
A  municipal  corporation  empowered  though 
not  commanded  by  statute,  to  keep  streets  a 
repair  is  liable  in  damages  to  a  traveler 
who,  without  fault  on  his  part,  sustains  in- 
jury from  a  defect  in  a  public  way  which 
the  proper  officers  have  neglected  to  repair. 
Hutwn  v.  Mayor  etc,  59  D.  526;  Albrittx*  v. 
HunisviUe,  31  R.  46;  Noble  v.  Richmond,  31 
R.726. 

A  city  bound  by  its  charter  to  keep  its 
streets  in  repair  is  liable  for  an  injury  oc- 
casioned by  its  neglect  to  do  so.  Brie  v. 
Sehwingle,  60  D.  87;  O'Neill  v.  New  OHens, 
31  R.  221. 

A  municipal  corporation  is  liable  for  neg- 
ligence in  not  repairing  streets,  where  s 
specific  duty  to  repair  is  imposed,  and  ade- 
quate powers  and  means  to  discharge  the 
duty  are  provided.  Browning  v.  8pri*gjield, 
63  D.  345. 


•  Liability  of  city  or  town  for  neglect  to 
streets,  see  notes,  68  J>.  a60-8S7;  6*  D.  b7,  t«; 
43,  41 
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A  municipal  corporation  charged  by  its 
charter  with  the  duty  of  keeping  its  streets 
in  repair  is  not  liable  in  a  civil  action  for  an 
injury  produced  by  a  neglect  to  repair,  in 
the  absence  of  a  statute  imposing  such  lia- 
bility. Young  v.  City  Council  etc,  47  R. 
827;  Navasotn  v.  Pearce,  26  R.  279;  Detroit 
v.  Blakeby,  4  R.  450;  Manderschid  v.  Du- 
bttqw,  4  R.  196;  McCutcheon  v.  Homer,  88 
R.  212. 

In  an  action  against  a  city  for  permitting 
a  street  to  remain  in  an  unsafe  condition, 
whereby  plaintiff  was  injured,  it  is  no  de- 
fense to  say  that  plaintiff  might  have  used 
other  streets,  running  parallel  with  the  de- 
fective one.  While  culpable  negligence  or 
want  of  ordinary  care  would  be  a  defense 
to  such  action,  his  selecting  this  street,  to 
which  the  authorities  invited  by  not  closing 
it  up,  does  not  amount  to  such.  Erie  v. 
Schwmgle,  60  D.  87. 

It  is  no  defense  to  such  an  action  that  said 
city  had  no  funds  on  hand  to  expend  for  re- 
pairing streets,  and  that  the  regular  tax 
levy  was  exhausted,  when  the  charter  of 
said  city  permitted  it,  with  the  consent  of  a 
majority  of  its  inhabitants,  to  levy  a  larger 
tax  for  purposes  of  general  utility.     lb. 

A  declaration  against  a  city  for  failure  to 
keep  its  streets  in  repair  need  not  recite  the 
act  of  the  legislature  requiring  it  to  do  so, 
nor  need  it  aver  that  the  city  has  sufficient 
funds  on  hand  to  make  such  repairs.     lb. 

A  city's  liability  to  repair  a  street  is  sus- 
pended while  grading  or  other  alterations 
are  going  on,  rendering  such  street  tempora- 
rily impassable,  James  v.  San  Francisco, 
65  D.  626. 

A  declaration  against  a  city  alleging  ne- 
glect to  repair  streets  fails  to  state  a  cause  of 
action  if  it  does  not  show  that  the  alleged 
damage  resulted  from  that  breach  of  duty. 
City  Council  v.  GUmer,  70  D.  562. 

The  motives  or  malice  of  members  of  a  city 
council  in  refusing  to  repair  streets  is  imma- 
terial and  irrelevant  in  an  action  against  the 
city  for  neglect  to  repair  streets,    lb. 

It  is  competent  to  prove  that  a  municipal 
corporation  refused  or  failed,  when  informed 
of  the  condition  of  the  street,  to  repair  it, 
since  this  tends  to  establish  the  fact  of  neg- 
ligence,    lb. 

A  complaint  alleging  that  a  municipal  cor- 
poration, in  neglect  of  its  duty  to  keep  its 
streets  in  repair  and  safe  for  passengers,  suf- 
fered the  explosion  of  powder  between  an- 
vils within  the  limits  of  the  city,  and  that 
the  plaintiff's  intestate,  while  walking  upon 
one  of  the  streets,  was  killed  by  a  fragment 
of  an  anvil  shattered  by  such  explosion, 
states  no  cause  of  action.  Campbell  v.  City 
Council  etc,  25  R.  656. 

The  duty  of  a  municipal  corporation  to 
keep  its  streets  in  repair  is  performed  when 
they  are  free  from  obstructions,  and  safe 
and  commodious  highways  for  public  travel, 


and  does  not  exf  end  to  matters  of  mere  po- 
lice regulation  and  control,  like  the  preven- 
tion of  violence,  or  disorderly  conduct  of 
individuals,  which  may  temporarily  endan- 
ger the  safety  of  those  who  are  passing 
upon  the  streets.     lb. 

In  an  action  by  a  foot-passenger  against  a 
municipality  for  an  injury  sustained  l>y  rea- 
son of  a  defect  in  the  construction  of  a 
street  crossing,  it  is  error  to  leave  to  the 
jury  the  question  of  the  necessity  of  the 
crossing.     Boston  v.  Neff,  48  R.  213. 

A  city  is  not  bound  to  keep  in  repair  a 
country  road  in  a  sparsely  settled  portion  of 
its  territorial  limits,  for  its  entire  width,  but 
only  to  an  extent  sufficient  for  travel,  nor 
bound  to  light  it  at  night.  Monongaheia 
City  v.  Fischer,  56  R.  241. 

The  charter  of  a  horse-railroad  company 
required  it  to  restore  all  streets  through 
which  it  should  lay  its  tracks,  to  a  good  con- 
dition, and  maintain  them  in  repair,  and 
made  the  company  liable  for  loss  or  damage 
occurring  through  its  negligence  in  restor- 
ing or  repairing  such  streets,  and  liable  over 
to  the  oity  for  all  money  which  the  latter 
was  compelled  to  pay  by  reason  of  the  non- 
repair of  such  streets.  Held,  1.  That  the 
city  was  liable  for  neglecting  to  keep  its 
streets  safe  and  convenient  for  public  travel; 
2.  That  the  duty  resting  upon  a  town  or 
oity  to  keep  its  highways  safe  and  conve- 
nient is  a  public  duty,  and  that  it  has  no 
power,  unless  authorized  by  statute,  te  di- 
vest itself,  either  by  contract  or  ordinance, 
of  its  capacity  to  discharge  this  duty.  Wat- 
ton  v.  Tripp,  23  R  420. 

Semble,  that  the  liability  of  the  railroad 
company,  as  above  stated,  is  a  matter  which 
may  be  considered  by  the  jury  in  determin- 
ing whether  or  not  the  city  has  been  guilty 
of  any  culpable  neglect  or  want  of  reasonable 
care.    lb. 

A  city  street  sixty-six  feet  wide  was 
graded  and  kept  in  order  for  a  space  of  thirty - 
one  feet  wide  in  the  center.  The  sides  had 
not  been  raised  to  that  grade,  and  in  one 
place  a  pile  of  lumber  had  been  placed  be- 
tween the  center  part  and  the  sidewalk. 
Held,  that  this  did  not  constitute  a  violation 
of  the  statutory  requirements  to  keep  the 
streets  "in  good  repair  and  in  a  condition 
reasonably  safe  and  fit  for  travel."  McAr- 
thur  v.  Saginaw,  55  R.  687. 

3.  For  acts  of  street  contractors.  * — A  city  em- 
ployed an  individual  upon  contract  to  repair 
one  of  its  streets.  The  contractor's  servant 
stretched  a  rope  across  the  street,  and  hung 
a  lighted  lantern  upon  the  rope  at  night. 
The  lantern  was  broken  and  extinguished 
by  boys.  The  plaintiff^  in  driving  a  hack  at 
night,  came  in  contact  with  the  rope,  and  was 
injured.  The  city  authorities  and  the  con- 
tractor had  no  notice  of  the  rope.     Held, 

*  Liability  for  neglect  of  contractors  on  streets. 
see  note,  27  R.  647-650. 
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that  the  plaintiff  could  recover  against  the 
city.     Baltimore  v.  O'Donnell,  36  R.  395. 

A  provision  in  a  municipal  charter  exempt- 
ing a  city  from  liability  for  injury  to  persons 
or  property  by  work  on  streets  or  sidewalks 
by  contractors  with  the  board  of  public 
works  in  consequence  of  the  condition  of 
such  streets  or  sidewalks,  and  making  such 
contractors  liable  therefor,  is  invalid.  Hmcks 
v.  Milwaukee,  32  R.  735. 

Plaintiff  was  injured  through  the  negli- 
gence of  the  servants  of  a  contractor  engaged 
in  repairing  a  street  in  defendant's  city.  In 
an  action  for  the  injury,  the  court  charged 
the  jury  that  "it  is  the  duty  of  the  corpo- 
ration to  use  care  and  vigilance  in  the  selec- 
tion of  agents,  servants,  and  contractors  in 
making  improvements  to  retain  the  requi- 
site degree  of  control  and  superintendence 
over  them  in  the  performance  of  their  duty, 
and  to  enforce  such  measures  of  vigilance 
and  care  as  will  guard  against  exposure  to 
injury  of  any  kind. "  Held,  no  error.  Nash- 
Me  v.  Brown,  24  R.  289. 

A  contractor  engaged  in  repairing  the 
streets  of  a  oity  is  a  quasi  ageut  or  servant 
of  the  oity,  and  if  by  his  negligence  or 
wrongful  act  an  injury  is  caused,  the  oity 
will  be  liable,    lb. 

4.  For  injuries  to  or  by  frightened  horns, 
etc*—  A  horse  was  injured  while  the  driver 
was  in  the  exeroise  of  ordinary  care  and  pru- 
dence, the  injury  being  attributable  to  the 
insufficiency  of  defendant's  street,  conspiring 
with  an  accidental  cause.  Held,  that  defend- 
ant was  liable  in  damages.  Hull  v.  Kansas, 
14  R.  487. 

Plaintiff's  horse,  while  being  driven  on 
defendant's  road,  was  frightened  by  a  loco- 
motive on  an  adjacent  railroad,  became  un- 
manageable, and  fell  from  the  road,  along: 
which  was  no  barrier,  down  a  precipice,  ana 
was  killed.  The  jury  found  that  the  city  was 
negligent  in  not  placing  barriers  along  the 
roadside  at  the  point.  Held,  that  the  defend- 
ant was  liable  for  the  damage.  Hey  v.  Phil- 
adelphia, 22  R.  733. 

A  municipal  corporation  is  not  bound  to 
provide  hitching-posts;  and  where  it  does  so, 
is  bound  only  to  ordinary  care  in  the  selec- 
tion and  setting  of  them.  Rockford  v.  Tripp, 
25  R.  381. 

While  driving  on  a  oity  street,  the  plain- 
tiff's horses  were  frightened  by  a  blast  of 
powder,  and  ran  away,  injuring  the  plaintiff. 
The  blast  was  necessarily  discharged,  in  the 
construction,  by  an  individual,  of  an  inlet 
sewer,  for  another  citizen,  by  permission  of 
the  city,  but  no  warning  of  the  discharge 
was  given.  In  an  action  against  the  city  for 
the  injury,  evidence  that  the  persons  in  charge 

*  Liability  of  city  for  Injuries  caused  by  horses 
becoming  frightened  tn  street*,  see  note,  98  D. 
608-612. 

Liability  for  injuries  produced  by  defects  in 
street  to  a  runaway  hone,  see  note,  27  lUHW,  880. 


of  the  work  were  told  by  an  alderman  tint 
no  blasting  should  be  done  was  excluded. 
Held,  error.    JoUet  v.  Seward,  29  R.  35. 

A  oity  having  for  a  fee  licensed  the  owner 
of  an  animal  to  erect  a  booth  on  a  public 
square,  and  there  to  exhibit  the  animal,  ii 
not  liable  for  an  injury  caused  by  the  an- 
imal's frightening  a  horse  while  such  animal 
was  being  exercised  on  the  public  street  oat- 
side  the  booth.  Cole  v.  Newburyport,  37  B. 
394. 

The  plaintiff  was  gored  by  a  cow  running 
at  large  in  a  oity  street  The  city  council 
had  passed  an  ordinance  forbidding  cattle 
running  at  large  in  the  streets,  but  subse- 
q  uently  suspended  it,  and  the  injury  occurred 
during  the  suspension.  Held,  that  there  was 
no  cause  of  action  against  the  city.  Riven 
v.  City  Council  etc,  3»  R.  787. 

A  horse  tied  to  a  post  in  a  oity  street  be- 
came frightened,  broke  away,  and  ran  aloof 
the  street,  and  plunged  down  an  nnfeuotd 
preoipioe  orossing  the  street,  and  impassabls 
exoept  by  a  stairway  for  foot-passengeri, 
and  was  killed.  Held,  that  the  city  was  not 
liable.     Moss  v.  Burlington,  46  R.  82. 

A  horse  was  frightened  at  a  bowlder  dor 
out  of  the  side  of  a  oity  street,  and  which  had 
lain  there  several  days  awaiting  removal  by 
a  person  who  had  asked  for  and  obtained  it 
for  building  purposes.  Held,  that  the  city 
was  not  responsible  for  a  consequent  injury. 
Agnew  v.  Corunna,  54  R.  383. 

A  municipal  corporation  is  liable  for  a 
personal  injury  caused  by  the  fright  of  a 
horse  at  a  fire  kindled  in  a  street  in  the  con- 
duct of  a  business  by  the  permission  of  th« 
corporation.     Rushville  v.  Adams,  57  R.  124. 

Plaintiff  was  driving  in  the  daytime  npoa 
a  street  in  a  city,  when  his  horse  became  so 
frightened  at  a  bicycle  that  the  driver  lost 
control  of  him,  and  the  horse  left  the  road, 
stepped  over  the  gutter  and  curb,  and  raa 
along  the  sidewalk,  and  went  over  an  em- 
bankment twelve  feet  high,  at  a  point  when 
the  street  was  graded  up  twelve  feet,  carry 
ing  with  him  the  plaintiff  The  road-bed  of 
the  street  was  thirty  feet  wide,  and  the  side- 
walks were  ten  feet  wide,  the  emrbatoac 
eight  inches  high.  The  street  had  been  is 
the  same  condition  for  ton  years,  and  thai 
was  the  first  accident  of  the  kind.  Held, 
that  the  city  was  not  liable  for  the  conse- 
quent injury.   Hubbell  v.  Yonkers,  68  R.  582. 

5.  Injuries  occasioned  by  ice  and  sisosd.*— 
The  mere  accumulation  of  ice  and  snow  is 
city  streets  does  not  constitute  a  "defect* 
nor  a  want  of  "good  repair."  McKeUar  v. 
Detroit,  58  R  357. 

A  municipality  is  not  liable  for  an  injury 
sustained  by  one  falling  on  the  icy  surface  o! 
cobble-stones  laid  between  the  flat  atones  of 
a  street  cross-walk,  and  slightly  higher. 
Mauch  Chunk  v.  Kline,  45  R.  364. 

*  Duty  of  cltv  to  keep  streets  clear  of  lee  a& 3 
snow,  see  notes,  7  R.  2fe-£&;  47  R.  744-T«*. 
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&  Coasting  in  streets.* —  A  city  is  not  liable 
for  an  injury  done  to  a  person  on  a  public 
street  by  a  collision  with  others  sliding  down 
hill  thereon  without  any  actual  license  from 
the  city,  as  for  "insufficiency  or  want  of 
repair  ;  nor  is  it  liable  for  not  suppressing 
such  a  practice,  that  being  a  police  duty. 
Shul*  v  Milwaukee,  35  R.  779;  Pierce  v.  New 
Bedford*  87  R.  387;  Faulkner  v.  Aurora,  44 
R.  1. 

A  city,  by  designating  a  particular  street 
for  coasting,  does  not  render  itself  liable  for 
an  injury  inflicted  by  coasters  upon  a  person 
passing  in  the  street  Burford  v.  Grand 
Rapids,  51  R.  105. 

7.  Contributory  negligence  of person  injured^ 
■—  Plaintiff  was  injured,  in  consequence  of  a 
defect  in  the  street,  while  driving  in  his  car- 
riage at  a  rate  exceeding  six  miles  an  hour 
(a*  was  alleged),  in  violation  of  a  city  ordi- 
nance against  fast  driving.  Held,  that  he 
oould  recover,  the  jury  having  found  that 
the  rate  of  speed  did  not  contribute  to  the 

jurv.    Baker  v.  Portland,  4  R.  274. 

A  horse  while  being  driven  on  a  city  street 
injured  by  stepping  on  one  of  several 
loose  cobble-stones  lying  scattered  on  the 
surface  of  the  street  in  sight  of  the  driver. 
Held,  by  an  equal  division  of  the  court,  that 
aai  instruction  to  render  a  verdict  for  the 
defendant  should  not  be  disturbed.  Uc- 
Coolr.  Grand  Rapids,  55  R.  655. 

70.  Liability  for  unsafe  condition  of 
addewalks.  —  1.  Duly  to  keep  in  repair.  — 
The  jury  should  be  instructed,  in  an  action 
against  a  town  for  injury  caused  by  a  defect 
in  a  sidewalk,  produced  by  the  elements, 
that  if  the  injury  resulted  from  the  condition 
of  the  sidewalk,  produced  by  the  recent 
sudden  action  of  the  elements,  the  defend- 
ants were  not  chargeable,  unless,  under  the 
circumstances,  they  ought  to  have  repaired 
the  defect  before  the  accident  happened,  and 
had  reasonable  opportunity  to  do  so;  and 
that  if  they  could  have  had  no  such  notice 
and  reasonable  opportunity  as  would  have 
enabled  them  to  repair  it,  the  defect  was 
not  an  "obstruction,  insufficiency,  or  want 
of  repairs"  contemplated  by  the  statute 
giving  to  travelers  a  remedy  against  the 
town.     Hubbard  v.  Concord,  69  D.  620. 

Where  a  foot-passenger,  using  due  care,  is 
injured  by  falling  on  a  portion  of  a  city  side- 
walk made  of  glass  and  iron,  and  worn 
smooth  and  slippery,  solely  in  consequence 
of  its  slipperiness,  he  can  maintain  an  action 
against  the  city  therefor,  as  for  a  defect  in  a 
highway  for  which  the  city  is  liable  by 
statute.     Cromarty  v.  Boston,  34  R.  381. 

A  municipal  corporation  is  not  liable  for 

injnrv  to  a  traveler  upon  its  street,  re- 
from  the  construction  of  a  sidewalk 


*  See  note  on  coasting  In  streets,  61 R.  860, 861. 

i  Contributory  negligence  in  passing  over  street 
en  known  to  be  out  of  repair,  see  note,  44  R. 
276-279. 


upon  an  erroneous  plan  proposed  or  approved 
by  its  common  council.  urquhart  v.  Qgdens- 
burg,  43  R.  91,  note. 

If  between  the  sidewalk  and  the  wrought 
part  of  a  city  street  is  a  grass-plat  over 
which  a  foot-path  has  been  worn  by  persons 
entering  another  street  abutting  on  but  not 
crossing  this,  and  the  path  is  known  to  and 
recognized  by  the  city  as  a  part  of  the 
wrought  line  of  travel,  and  the  city  has  pro- 
vided no  other  means  of  crossing,  and  erected 
no  barrier  and  given  no  warning,  it  is  liable 
for  an  injury  sustained  by  one  using  the 

Sath  by  reason  of  a  defect  in  it.    Aston  v. 
Tewton,  45  R.  847. 

Where  a  village  has  power  to  repair  streets 
and  sidewalks,  and  prevent  obstructions 
thereof,  and  has  suffered  a  sidewalk,  unsafe 
in  construction,  and  built  without  its  author- 
ity, to  remain  for  a  year,  it  is  liable  for  an 
injury  occasioned  thereby.  Saulsbury  v. 
Ithaca,  46  R.  122. 

One  injured  by  means  of  a  defective  side- 
walk in  a  oity  may  maintain  a  joint  action 
against  the  city  and  the  owner  of  the  ad- 
jacent premises.  Peoria  v.  Simpson,  51  R. 
683. 

A  stepping-stone  in  front  of  a  public  build- 
ing, just  inside  the  curb  of  the  sidewalk,  is 
not  such  an  obstruction  as  will  render  a  city 
liable  for  an  injury  sustained  by  a  person 
falling  over  it,  even  though  others  had  pre- 
viously been  injured  by  falling  over  it.  Dm 
Bcisv.  Kingston,  55  R.  804. 

Where  a  pedestrian  received  personal  in- 
juries arising  from  a  defective  plank  in  a 
sidewalk  of  a  city,  and  the  officers  of  such 
city  knew  at  the  time  the  accident  occurred 
that  the  general  condition  of  the  walk  was 
such  that  from  mere  decay  such  an  accident 
was  liable  to  happen  at  any  moment,  —  held, 
that  the  city  was  liable  for  such  injuries, 
and  chargeable  with  negligence  in  omitting 
to  repair,  without  bringing  home  to  the  au- 
thorities actual  knowledge  of  the  looseness 
of  the  particular  plank  which  occasioned  the 
injuries.     Weisenberg  v.  Appleton,  7  R.  39. 

A  city  licensed  a  shooting-gallery.  It  was 
a  mere  tent  adjoining  a  sidewalk.  The 
plaintiff  in  passing,  was  injured  by  a  ball 
coming  throught  the  tent.  Held,  1.  lhat 
the  structure  did  not  constitute  an  "insuffi- 
ciency "  of  the  street  within  the  statute; 
2.  That  a  shooting-gallery  in  a  city  is  not 

rse  a  nuisance.  Hvbbell  v.  Viroqua,  58 
866. 

2.  Accumulations  qf  ice  and  snow,  — 
Mere  slipperiness  arising  from  a  smooth 
surface  of  snow  and  ice  on  a  sidewalk  is  not 
such  a  defect  or  want  of  repair  as  will  render 
a  city  liable  in  damages  for  injuries  sus- 
tained from  a  fall  thereon.  Cook  v.  Mil- 
waukee, 1  R.  183;  Grossenbach  v.  Milwaukee, 
56  R  614;  Chase  v.  Cleveland,  58  R.  843. 

While  a  municipality  cannot  prevent  the 
general  slipperiness  of  its  streets,  caused  by 
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mow  and  ice  during  the  winter,  it  can  pre- 
vent such  accumulations  thereof  in  the  shape 
of  ridges  and  hills.  It  is  therefore  liable  for 
personal  injury  from  such  accumulations, 
happening  to  one  without  fanlt  of  his  own; 
and  if  the  obstruction  was  one  of  such  long 
continuance  as  to  be  generally  observable, 
the  city  would  be  charged  with  constructive 
notice  thereof.  McLaughlin  v.  Carry,  18  R. 
432.  &  P.,  Broburg  v.  Des  Mojnes,  50  R. 
756;  CUmghissey  v.  WaUrbury,  50  R.  38. 

Where  the  gutters  in  a  street  are  insuffi- 
cient to  carry  off  an  unusually  large  quantity 
of  water  accumulated  by  artificial  means, 
and  the  water  overflows  npon  the  walk,  and 
renders  it  slippery,  the  city  will  not  be  liable 
for  injuries  sustained  thereby,  unless  it 
should  appear  that  it  was  guilty  of  some 
subsequent  negligence  or  default  in  not  re- 
pairing the  sidewalk  thus  rendered  danger- 
ous; or  unless  it  be  shown  that  the  gutter 
was  in  such  condition  that  the  dangerous 
consequences  to  be  apprehended  from  an 
overflow  of  the  water  were  apparent.  Cook 
v.  Milwaukee,  1  R.  183. 

One  having  knowledge  that  there  is  ice  on  I 
a  city  sidewalk  it  not  necessarily  negligent  j 
in  attempting  to  walk  over  it  in  the  night- 1 
time;  he  is  bound  only  to  use  ordinary  care  I 
and  prudence.    Evans  r.  Utka,  25  R.  165.     ' 

Wnere  a  person,  passing  in  daylight 
along  a  sidewalk  with  which  he  is  acquainted, 
walks  upon  a  part  of  it  which  is  obstructed 
by  an  accumulation  of  ice,  and  sustains  an 
injury,  when  he  might  have  avoided  it  by 
passing  on  either  side  of  the  obstruction,  he 
cannot  maintain  an  action  for  such  injury. 
Qumcy  v.  Barber,  25  R.  278. 

Where  a  city  sidewalk  is  constructed  with 
a  step  at  a  change  of  grade,  and  the  step  is 
properly  constructed,  the  eity  is  not  liable 
in  damages  to  one  who  sustains  an  injury  by 
falling  on  the  step  when  it  is  slippery  with 
ice.  Even  if  improperly  constructed,  the 
city  is  not  liable  unless 'the  person  injured 
used  reasonable  care.  Chicago  v.  Bixby,  25 
R.  429. 

In  an  notion  againrt  a  city  for  a  personal 
injury  sustained  by  falling  on  an  icy  side- 
walk, evidence  it  competent  to  show  the 
like  condition  of  the  sidewalk  seventeen 
days  later,  and  the  height,  slope,  and  surface 
thereof,  and  twenty-five  feet  distant,  there 
being  no  evidence  of  auy  intermediate 
change.     Berrenberg  v.  Boston,  60  R.  296. 

A  city  is  not  bound  to  remove,  or  sprinkle 
with  ashes  or  sand,  ice  formed  upon  a  side- 
walk by  severe  cold  suddenly  following  a 
fall  of  rain  or  the  melting  of  snow,  ana  is 
not  liable  for  an  injury  to  a  person  falling 
thereon,  in  the  absence  of  evidence  connect- 
ing the  injury  with  some  structural  defect. 
Taylor  v.  Tankers,  59  R.  492. 

Under  what  circumstances  a  mnnicipal 
corporation  will  be  liable  for  injuries  oc- 
casioned by  snow  and    ice  on  a  sidewalk 


considered.    Collins  v.  Council  Bhtfs,  7  R. 
200. 

In  an  notion  against  a  eity  for  injuries 
sustained  by  the  plaintiff  by  slipping  upon 
ice  which  bad  formed  on  the  sidewalk,  is 
consequence  of  water  dripping  from  a  de- 
fective conductor  or  the  eaves  of  a  build- 
ing, the  jury  were  instructed  that  the  icy 
condition  of  the  sidewalk,  if  produced  from 
the  operation  of  general  causes,  as  by  rea- 
son of  atmospheric  changes,  would  not  con- 
stitute a  defect  for  which  the  city  would 
be  liable;  but  that  the  same  condition  of  the 
sidewalk,  if  produced  from  some  local  cause, 
as  by  a  defective  sewer,  or  by  water  dripping 
from  the  edge  of  a  roof,  might  constitute  a 
defect  for  which  the  city  would  be  liable; 
that  the  Question  of  defect  depended  upon 
whether  the  condition  of  the  sidewalk  was 
produced  by  general  causes  affecting  a  whole 
neighborhood  alike,  or  by  some  special  local 
oause,  affecting   particular   portions  of  the 
sidewalk.    HM,  that  the  distinction   thus 
made  was  error,  and  that  the  question  of  de- 
fect must  be  determined  by  the  condition  of 
the  sidewalk  itself,  in  respect  to  that  par* 
ticular  which  is  alleged  to  have  canned  the 
injury.     Billings  v.  Worcester,  3  R.  460. 

In  an  action  against  a  town  to  recover  for 
injuries  sustained  by  a  traveler  by  slipping 
on  an  icy  ridge  in  crossing  the  sidewalk  of  a 
street,  from  the  carriage-way  to  a  shop,  the 
judge  refused  to  charge  that  the  town  was 
not  liable  if  a  sidewalk  ten  or  twelve  feet 
wide  was  well  constructed  and  so  far  clear 
from  snow  and  ice  aa  to  make  it  safe  and 
convenient  for  travelers  to  pass  along  on  it, 
although  there  may  have  been  a  ridge  of  ice 
extending  two  feet  and  a  half  from  the 
curb-stone,  from  four  to  six  inohea  high  in 
the  highest  part,  and  with  sloping  aides, 
upon  which  plaintiff  slipped  in  crossing  the 
sidewalk.  Held,  that  defendant  had  no 
ground  for  exception.  Street  v.  Hotyobt,  7 
R.  500. 

Light  snow  was  falling  at  the  time  of  the 
injury,  and  concealed  the  defect.  Bela\ 
that  it  did  not  relieve  the  town  of  liability. 
76. 

In  an  action  against  a  town  by  a  husband 
and  wife  for  injuries  sustained  by  the  wife 
by  falling  on  an  icy  ridge,  which  was  a  de- 
fect in  a  sidewalk,  —  held,  that  the  husband's 
previous  knowledge  of  the  defect  and  of  bis 
wife's  intention  to  stop  at  a  shop  where  she 
would  have  to  pass  over  the  icy  ridge,  and 
his  failure  to  caution  her  to  beware  of  it, 
wonld  not  defeat  the  action.     lb, 

A  sidewalk  in  a  city  was  wholly  oorored 
with  ice  from  one  to  three  inches  in  thick- 
ness, uneven  and  irregular  in  surface,  bat  in 
spots  smooth  and  slippery;  it  had 
in  this  condition  for  a  week;  the  iee 
partially  covered  by  a  light  fall  of 
overnight;  no  attempt  had  been  made  to 
remove  the  ice,  although  the  weather  had 
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been  mild;  nothing  had  been  placed  on  it  to 
render  walking  secure;  there  was  a  high 
bank  of  snow  in  the  gutter,  along  the  place 
in  question,  with  no  opening  to  allow  pass- 
age into  the  roadway;  the  opposite  side 
was  under  repair,  and  impassable;  the  plain- 
tiff walking  in  the  daytime  over  the  place 
in  question,  with  ordinary  care,  fell,  ana  sus- 
tained injury.  Held,  that  the  city  was  liable 
in  damages  therefor.  Dooley  v.  Mcriden,  26 
R.433. 

3.  Unsafe  awnings,  walk,  etc. — A  city 
given  by  its  charter  the  "  care,  supervision, 
and  control "  of  its  streets  -may  oe  liable 
for  an  injury  to  a  traveler,  from  an  unsafe 
awning  over  a  sidewalk,  although  the  coun- 
cil has  failed  to  pass  any  ordinances  prohibit- 
ing or  providing  for  the  abatement  of  such 
nuisances.     Bohen  v.  Waseca,  60  R.  664. 

The  plaintiff  lawfully  using  a  street  of 
the  defendant,  stepped  to  a  hydrant  on  an 
adjacent  lot,  one  or  two  feet  from  the  street 
line,  to  get  a  drink  of  water,  and  while 
standing  with  one  foot  on  the  lot  and  the 
other  on  the  street,  some  roofing,  negligently 
suffered  by  the  defendant  to  stead  upon  the 
adjacent  sidewalk,  fell  on  him,  and  injured 
him.  Held,  that  he  might  recover.  Duffy 
t.  Dubuque,  60  R.  743. 

A  show  bill-board,  standing  on  a  city  lot, 
near  the  sidewalk,  and  partly  supported  by 
studding  fastened  to  the  sidewalk,  and  neg- 
ligently constructed,  as  was  known  to  the 
city  officers,  was  blown  down,  and  injured  a 
person  passing  on  the  sidewalk,  who  knew 
of  the  defective  construction  and  its  liability 
to  be  blown  down  by  the  wind.  Held,  that 
the  city  was  liable  unless  the  plaintiff  was 
negligent,  and  his  negligence  was  a  question 
for  the  jury.   Langan  v.  Atchison,  67  R  165. 

A  crumbling  brick  wall  two  stories  high, 
left,  after  the  burning  of  a  house,  in  an  in- 
secure condition,  and  liable  to  fall  upon  the 
sidewalk,  should  be  pulled  down  and  re- 
moved by  the  city  authorities,  although  it  is 
not  in  the  street;  and  for  their  failure  so  to 
do,  they  will  lie  liable  for  resulting  damages. 
Parker  v.  Macon,  99  D.  486;  Kileyv.  Kansas, 
33  R  491. 

Such  a  wall  left  standing  after  burning  of 
building,  if  it  is  strong  and  solid,  may  be  per- 
mitted to  stand  by  the  city  authorities;  and 
if  it  is  thrown  down  by  a  tempest  or  other 
act  of  God,  and  injures  a  person,  they  will 
not  be  liable  to  him;  but  if  the  wall  was 
weak  and  crumbling,  or  likely  to  fall,  it  is 
their  duty  to  remove  it,  and  they  will  be 
liable  for  neglecting  so  to  do.  Parker  v. 
Macon,  99  D.  486. 

4.  Cellar  openings,  areas,  etc.  —  Where 
a  municipal  corporation  is  charged  by  law 
with  the  duty  of  keeping  in  repair  the 
streets  and  sidewalks  within  the  corporate 
limits,  want  of  ordinary  care  is  the  true 
measure  of  its  liability,  when  it  is  charged 
with  having  caused  the  death  of  a  foot-pas- 
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sender  by  its  negligence  in  not  keeping  in 
repair  a  cellar  door  forming  part  of  the  sur- 
face of  a  sidewalk.  Johnston  v.  Charleston, 
16  R.  721. 

In  an  action  against  a  municipal  oorpora- 
tion  for  injuries  resulting  from  fc&Kng  into  a 
cellar  door  on  one  of  its  sidewalks,  left  open 
by  the  owner  of  the  property  on  its  street, 
there  are  two  questions  for  the  jury:  1.  Is 
the  system  adopted  by  defendant,  in  regard 
to  allowing  cellars  on  its  sidewalks,  reason- 
ably calculated  to  insure  the  safety  of  those 
who  travel  thereon  by  night  or  day  ?  2.  If 
so,  is  the  defendant  liable  in  the  special  case, 
by  reason  of  negligence  in  the  owner, 
coupled  with  notice,  actual  or  constructive, 
to  the  city?    Augusta  v.  Hafers,  34  R.  96. 

On  the  question  whether  the  system 
adopted  by  a  city,  in  regard  to  allowing  cel- 
lar openings  on  its  sidewalks,  was  reasonably 
calculated  to  insure  the  safety  of  those  who 
travel  thereon,  evidence  that  children,  upon 
different  occasions,  had  previously  fallen  into 
such  openings  is  admissible.    lb, 

A  stairway  parallel  to  a  city  street,  but 
outside  the  limits  of  the  street  and  sidewalk, 
led  from  the  sidewalk  to  a  lower  level 
The  opening  was  properly  fenced  along  the 
side  of  the  sidewalk.  Held,  that  the  city 
was  not  bound  to  maintain  a  barrier  or  gate 
at  the  entrance  of  the  stairway.  FHagerald 
v.  Berlin,  37  R.  814. 

A  city  is  not  bound  to  maintain  railings 
about  areas  in  front  of  the  basement  offices 
and  shops  upon  the  streets.  Beardsley  v. 
Hartford,  47  R.  677. 

The  authorities  of  the  District  of  Colum- 
bia covered  a  well  in  a  highway,  in  whioh 
there  was  a  public  pump,  with  a  wooden 
platform,  and  laid  on  that  a  brick  pavement 
conforming  to  the  sidewalk.  For  nine  years 
they  made  no  repairs  nor  examination. 
While  the  plaintiff  was  using  the  pump  the 
platform  gave  way,  and  he  sustained  injury. 
Held,  that  the  District  was  liable.  Sher- 
wood v.  Distrkl  of  Columbia,  51  R.  776. 

71.  Bridges  and  wharves.  —  1. 
Bridges,  —  A  city  is  liable  in  tort  for  dam- 
ages resulting  from  building  in  place  of 
an  old  bridge  a  new  one,  with  waterways  so 
narrowed  and  reduced  that  in  times  of  freshet 
the  water  of  the  stream  is  set  back  upon  the 
plaintiff's  mills,  when  a  suitable  bridge 
might  have  been  built  without  narrowing 
the  waterways.  Perry  v.  Worcester,  66 
D.  431. 

An  inhabitant  of  a  city  who  was  driving 
at  a  rate  faster  than  a  walk,  in  violation  of 
a  city  ordinance,  over  a  bridge  which  the 
city  was  bound  to  keep  in  repair,  at  the  time 
when  he  received  an  injury  by  reason  of  a 
defect  in  the  bridge,  cannot  maintain  an 
action  against  the  city  for  damages,  although 
he  was  ignorant  of  the  existence  of  the  or- 
dinance.    H eland  v.  Lowell,  81  D.  670. 

Question  whether  plaintiff  was  intoxicated 


2444 


MUNICIPAL  CORPORATIONS,  III,  2. 


For  Index  to  Kotos  la  American  Decisions  mod  American  Reports,  too  Toll 


or  not  when  driving  across  a  bridge  at  a  rate 
faster  than  a  walk,  in  violation  of  a  city  or- 
dinance, is  immaterial,  in  an  action  against 
the  city  to  recover  damages  for  an  injury 
received  by  him  by  reason  of  a  defect  in  the 
bridge.    /ft, 

A  city  ia  under  no  obligation  to  make  the 
approaches  or  passage-ways  to  a  bridge 
erected  by  the  canal  trustees,  within  the 
city  limits;  bat  when  the  city,  in  the  exercise 
of  its  authority,  undertakes  to  make  the  pass- 
age-ways to  a  bridge  erected  nnder  such  cir- 
cumstances, it  must  do  so  in  a  way  not  to 
endanger  the  lives  or  limbs  of  its  inhabi- 
tants,   Jotiet  v.  Verity,  85  D.  842. 

A  city  is  grossly  derelict  in  its  duty,  in 
constructing  a  passage-way  on  the  border  of 
an  embankment,  without  sufficient  guards 
for  the  protection  of  travelers.    lb. 

A  bridge  over  a  stream  crossing  a  street 
of  a  city  is  a  part  of  the  street,  and  it  is  as 
muoh  the  duty  of  the  city  to  provide  lights 
Cor  the  bridge  as  for  any  other  portion  of 
the  street.    Chicago  v.  Power*  89  J>.  418. 

If  a  latent  defect  causing  an  injury  could 
have  been  detected  by  proper  and  careful 
examination  by  skilled  persons  employed 
by  the  authorities,  the  corporation  will  be 
liable.    JRapho  etc  v.  Moore,  8  R.  202. 

Where  the  officers  of  a  municipal  corpora- 
tion have  treated  a  piece  of  land  as  a  public 
street,  taking  charge  of,  regulating,  and  pav- 
ing it  like  other  streets,  although  it  has 
never  been  legally  laid  out  as  a  street,  the 
corporation  is  chargeable  with  the  same 
duties  and  subject  to  the  same  liabilities  as 
if  it  had  been  properly  laid  out,  and  is 
bound  to  keep  it  m  safe  condition  for  travel 
The  fact  that  a  bridge  over  a  city  street  is  of 
sufficient  height  to  allow  ordinary  carriages 
to  pass  nnder  it  does  not  of  itself  discharge 
the  municipality  from  liability  to  one  injured 
while  attempting  to  pass  under  it  in  a 
vehicle  of  unusual  height,  as  in  this  case,  a 
circus  wagon.    Sewall  v.  Cohoes,  31  R.  418. 

A  municipal  corporation  maintaining  a 
swing  bridge  in  one  of  its  streets,  keeping 
the  same  safe  for  persons  using  ordinary 
care,  is  not  bound  to  erect  barriers  or  sta- 
tion watchmen  for  the  protection  of  young 
children  flaying  about  the  same  without 
the  knowledge  of  their  parents.  Gavin  v. 
Chicago,  37  R.  99. 

A  city  bound  by  statute  to  maintain  a 
draw-bridge  as  part  of  a  public  highway  is 
not  liable  to  the  owner  of  a  vessel  for  deten- 
tion caused  by  the  draw  being  narrower 
than  the  law  prescribes,  nor  for  the  action 
of  the  superintendent  of  the  bridge,  result- 
ing in  delaying  the  vessel,  in  the  absence  of 
an  express  statutory*  liability.  French  v. 
Boston,  37  R.  393. 

2.  Wharves.  —  Where  a  wharf  is  in  posses- 
sion of  a  city  which  exercises  an  exclusive 
supervision  over  it,  and  collects  tolls  for  its 
use,  it  is  a  violation  of  the  duty  which  the 


corporate  authorities  owe  to  the  public,  to 
let  it  get  out  of  repair.  Pittsburgh  v.  Orier, 
60  D.  65. 

A  city  which  is  owner  of  and  controls  a 
wharf,  and  collects  tolls  for  the  use  thereof, 
is  liable  to  an  action  for  damages  by  the 
owners  of  a  vessel  which  was  destroyed  by 
reason  of  the  city  authorities  permitting  a 
large  quantity  of  pig-iron  to  remain  upon  the 
wharf  an  improper  length  of  time,  thereby 
causing  plaintiff's  boat  to  be  backed  out 
into  the  stream,  in  consequence  of  which  it 
was  run  into  and  sunk.    /&. 

An  action  against  a  city  for  negligently 
omitting  to  remove  obstructions  from  a 
wharf,  where  ordinances  of  said  city  require 
said  removal,  is  not  based  upon  the  ordi- 
nances, or  the  failure  to  enforoe  them.  The 
injury  consists  in  a  violation  of  the  duty 
which  arises  out  of  the  control  which  the 
oity  has  over  the  port,  and  her  receipt  of 
tolls  from  the  vessels  which  come  into  it 
lb. 

That  the  owner  of  a  boat  might  have  fore- 
seen disastrous  consequences  of  landing  at 
wharf,  because  of  its  obstructed  condition, 
does  not  relieve  the  city  which  owned  the 
wharf  from  liability  for  such  damages,  as  the 
latter  is  held  to  a  greater  degree  of  vigi- 
lance than  the  former.    lb. 

Compensation  for  injury  can  bo  demanded 
only  from  those  whose  acts  and  omissions 
had  directly  caused  it.  The  negligence  of 
the  oity  authorities  in  leaving  a  pile  of  pig- 
iron  on  a  wharf,  whereby  plaintiff's  boat 
had  to  be  backed  out  into  the  stream,  where 
it  was  run  into  and  sunk,  is  a  sufficiently  prox- 
imate cause  of  the  loss  to  render  too  city 
liable.    /&. 

A  city  which  maintains  a  wharf,  and  col- 
lects fees  for  use  thereof,  is  held  to  as  strict 
a  responsibility  for  damage  to  a  boat  moored 
thereat,  occasioned  by  its  obstructed  and 
unsafe  condition,  as  if  it  had  been  an  insurer 
of  the  vessel  against  all  dangers  from  which 
a  well-regulated  port  in  good  condition 
would  have  saved  her.     lb. 

The  master  of  a  vessel  has  a  right  to  land 
at  any  part  of  a  wharf;  and  he  has  the  faith 
of  the  city  which  owns  the  wharf  that  one 
part  is  as  safe  as  another.    lb. 

A  city  can  be  compelled  to  repair  a  wharf, 
and  is  liable  for  damages  occasioned  by  ne- 
glect so  to  do;  but  one  availing  himself  of  the 
use  of  the  wharf,  although  out  of  repair,  is 
liable  for  wharfage.  JeffersonvMe  v.  Lorn*- 
trilte  Perry  Co.,  89  D.  495. 

No  liability  is  crested  against  a  city  by 
the  voluntary  expenditure  of  money  by  a 
stranger  in  repairing  a  wharf  of  the  city.  Ih. 

The  intestate  moored  his  vessel,  tempo- 
rarily, and  not  for  the  purpose  of  unloading, 
in  the  Appomattox  River,  at  the  city  wharf 
of  Petersburg,  for  the  use  of  which  the  city 
was  entitled  and  accustomed  to 
wharfage;  on  the  next  low  water  the 
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•truck  upon  a  pile  two  feet  from  the  wharf, 
projecting  two  feet  from  the  bed  of  the 
river,  visible  at  low  water,  and  which  bad 
been  there  at  least  two  years,  and  was 
thereby  sunk.  Held,  that  an  action  wonld 
lie  in  favor  of  the  owner  of  the  vessel 
against  the  city  for  such  injury,  notwith- 
standing,— 1.  That  it  was  the  duty  of  the 
port-warden  to  ascertain  and  remove  such  ob- 
structions; 2.  That  such  was  also  by  statute 
made  the  duty  of  the  Lower  Appomattox 
Company,  a  company  of  which  the  city 
owned  all  the  stock,  and  which  company 
had  been  notified  of  this  obstruction; 
8.  That  the  federal  government  had  some- 
times made  appropriations  for  the  improve- 
ment of  the  navigation  of  the  river,  and 
occasionally  dredged  it;  and  4.  That  the  city 
received  no  wharfage  in  this  instance,  and 
was  not  accustomed  to  charge  wharfage 
except  for  vessels  unloading  at  that  whan. 
Petersburg  v.  Applegarth,  26  R.  357. 

79.  Injuries  caused  by  altering 
grade  of  streets.— 1.  In  general *—  A  mu- 
nicipal corporation  is  not  liable  for  grading  a 
street  which  is  not  level,  under  a  charter 
authorizing  it  to  improve  the  streets,  al- 
though the  complainant's  property  is  in- 
jured thereby,  there  being  no  allegation  of 
malice  or  wanton  disregard  of  private  right. 
Green  v.  Reading,  36  D.  127. 

Interests  of  individuals  must  give  way  to 
the  accommodation  of  the  public  Hence  a 
private  person  has  no  cause  of  action  against 
commissioners  of  pavements  for  so  paving  a 
public  street  ss  to  cut  off  their  usual  mode 
of  communication.  Bailey  v.  P.  W.  4  \B. 
R.HCo,fU  D.  693. 

Ck>mmissionerB  of  a  town  are  not  liable  in 
grading  streets,  for  damage  done,  where  they 
are  exercising  a  power  vested  in  them  by  the 
sovereign  authority,  and  the  work  is  done 
in  a  skillful  and  proper  manner;  such  loss  is 
damnum  absque  injuria.  Mearm  v.  Cbmmit- 
doners,  49  D.  412. 

An  owner  injured  by  negligent  and  care- 
less grading  of  a  street  by  the  commissioners 
of  a  town  may  maintain  an  action  for  the 
damage  resulting  against  the  corporation,  or 
the  commissioners  as  a  corporation,  although 
the  grading  was  the  exercise  of  a  power 
lawfully  vested  in  the  corporation.    lb. 

When  a  city  undertakes  an  improvement 
of  a  street,  whether  by  grading  or  otherwise, 
it  is  bound  to  take  care  that  what  it  causes 
to  be  done  shall  not  endanger  the  safety  of 
the  public.    8L  Paul  v.  Scitz,  74  D.  753. 

Damages  resulting  from  grading  of  streets 
and  highways,  so  far  as  they  consist  simply 
in  rendering  the  passage  to  and  from  adjoin- 
ing property  more  inconvenient  and  expen- 
sive, constitute  a  loss  for  which  there  is  no 
redress.  Wabash  etc.  Canal  v.  Spears,  79  D. 
444. 

*  Liability  for  grade  of  streets,  generally,  see 
note,  7  tL  200. 


2.  Grading  and  regrading* — A  municipal 
corporation  may  regrade  a  street  whenever 
it  may  deem  such  an  improvement  useful  to 
the  local  public.  Keasy  v.  Louisville,  29  D. 
395. 

8uch  corporation  is  not  liable  in  damages 
for  mere  inconvenience  occasioned  by  the 
regrading  of  a  street,  to  a  lot-owner  who 
has  built  his  house  to  correspond  with  the 
grade  of  such  street  as  originally  established, 
where  there  is  no  intrusion  upon  his  prop- 
erty nor  any  deprivation  or  obstruction  of 
his  enjoyment  of  any  vested  right  therein, 
and  where  he  is  not  thereby  divested  of  its 
use.    /ft. 

A  municipal  corporation  is  not  liable  for 
damages  caused  in  grading  street  by  digging 
so  near  plaintiff's  lot  that  the  earth  support- 
ing it  crumbled  away  and  his  fence  tell,  if 
the  corporation  had  authority  to  grade  the 
street,  and  did  not  act  in  excess  of  its  au- 
thority.    Rome  v.  Omberg,  73  D.  748. 

A  city  is  liable  for  an  injury  caused  to 
land  abutting  upon  a  street,  by  the  rolling  of 
earth  thereupon  in  the  grading  of  the  street. 
BroadweU  v.  Kansas,  42  R.  406. 

3.  Injuries  to  adjoining  lots  by  change  of 
grade,  — There  is  no  implied  agreement  not 
to  change  the  grade  of  a  street  once  fixed 
by  a  municipal  corporation,  between  the 
corporation  and  lot-owners  along  the  street. 
Keasy  v.  Louisville,  29  D.  395. 

A  municipal  corporation  is  not  liable  for 
injury  from  grading  a  street,  occasioned  to 
an  adjacent  lot-owner  by  a  change  of  grade, 
which  prevents  the  water  from  flowing  off 
from  such  lot,  where  the  corporation  pro- 
ceeds lawfully  in  doing  the  act.  Wilson  v. 
Mayor,  43  D.  719. 

A  municipal  corporation  is  not  civilly  lia- 
ble for  neglect  to  construct  drain  so  as  to 
carry  off  water  caused  to  stand  on  the  plain- 
tiff's lot  by  raising  the  grade  of  an  adjacent 
street,  although  the  corporation  is  authorised 
to  construct  "  sewers,  drains,  and  vaults  " 
in  any  part  of  the  city,  and  although  the 
neglect  is  alleged  to  be  willful;  for  the  power 
is  discretionary  in  its  nature.  But  it  seems 
that  an  action  will  lie  for  an  injury  resulting 
from  neglect  to  keep  a  sewer  or  drain  in  re- 
pair after  its  construction.     lb. 

A  statute  is  mandatory  which  •'  author- 
ises "  a  municipal  corporation  to  construct 
sewers  and  drains,  and  an  indictment  will 
lie  for  a  willful  violation  of  the  duty,  but  a 
civil  action  will  not  lie.     lb. 

A  municipal  corporation  is  liable  for  in- 
jury resulting  to  the  property  of  a  private 
individual,  caused  by  lowering  the  grade  of 
the  street. in  front  of  his  land,  altyough  such 
act  was  strictly  within  its  corporate  powers, 
and  was  done  without  negligence  or  malice. 
Town  Council  v.  McComb,  51  D.  453. 

Private    individuals,   by   deeds    between 

•  Liability  of  city  for  grading  and  regrading 
streett,  see  note,  48  D.  728-726. 


2446 


MUNICIPAL  CORPORATIONS,  m,  2. 
to  Kotos  in  American  Dwrtrioiii  and  American  Reports, 


themselves,  cannot  reserve  the  right  to  reg- 
ulate the  grade  of  streets  adjoining  the  land 
conveyed,  so  as  to  deprive  the  municipality 
of  such  right     lb. 

A  city  has  absolute  control  over  the  grade 
of  its  streets,  and  can  elevate  or  lower  it  at 
pleasure,  and  the  owners  of  adjacent  lota 
cannot  call  it  to  account  for  errors  of  judg- 
ment in  these  respects,  or  demand  damages 
because  they  may  be  inconvenienced  or  in- 
cur expense  in  adjusting  the  level  of  their 
premises  to  that  of  the  street,  for  the  pur- 
pose of  ingress  and  egress.  Nevins  v.  Peoria, 
69  D.  392;  Simmons  v.  Camden,  7  R.  620. 

Municipal  corporations  are  not  liable  for 
damages  for  so  altering  the  grade  of  streets 
as  to  turn  the  surface  water  upon  adjacent 
lots,  thereby  injuring  them.  ImUr  ▼.  Spring- 
field, 17  R  646. 

Where  a  municipal  corporation  changes 
the  grade  of  a  public  street,  in  order  to  con- 
vert it  into  a  levee  to  prevent  the  overflow 
of  a  river,  and  in  so  doing  turns  mud  and 
water  upon  ihe  premises  of  a  citizen,  or 
creates  in  his  neighborhood  a  stagnant  and 
nnhealthful  pond,  it  will  be  liable  for  the 
injury  arising  therefrom  to  the  property  as 
a  whole.    Shavmeetown  v.  Mason,  25  R  321. 

Where  a  municipal  corporation,  in  raising 
the  natural  grade  of  a  street,  accumulates 
earth  upon  the  lot  of  an  adjacent  owner, 
and  thus  injures  his  property,  it  is  liable  in 
damages  therefor.  HendershoU  ▼.  Ottumwa, 
26  R.  182. 

A  municipal  corporation  is  liable  in  dam- 
ages to  an  abutting  lot-owner  for  injury  to 
his  land  which  has  oeen  improved  with  refer- 
ence to  grade  in  a  street,  established  under 
circumstances  denoting  its  permanency;  or 
where  the  street  not  being  graded,  the  lot- 
owner  improves  his  lot  with  reference  to  a 
reasonable  grade  subsequently  to  be  estab- 
lished, and  which,  being  subsequently  estab- 
lished, is  thereafter  changed  to  his  detriment; 
but  the  reasonableness  of  the  grade  is  to  be 
determined  by  the  oiroumstances  existing  at 
the  time  when  it  is  established,  and  not  by 
those  existing  when  the  lot  is  improved. 
Akron  ▼.  Chamberlain  Company,  32  R  367. 

Where  a  city  in  changing  the  grade  of 
streets  permanently  injures  private  property, 
and  thus  infringes  the  explicit  provision  of 
the  bill  of  rights  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out compensation,  an  action  lies  for  the  in- 
jury, although  no  statute  has  ever  been 
enacted  for  the  enforcement  of  this  constitu- 
tional provision.  Johnson  ▼.  Parkersburg,  37 
R  779. 

By  the  elevation  of  the  grade  of  a  street 
in  a  city,  surface  water  flowed  into  the  base- 
ment of  plaintiff's  building,  and  thereby  the 
building  was  injured  and  the  walls  cracked. 
Held,  that  the  city  was  liable  for  the  dam- 
age, but  that  plaintiff  could  not  recover 
damages  for  inconvenience  to  his  tenant*  or 


injury  to  their  personal  property.  Dbooa  v. 
Baker,  16  R  691.  S.  P.,  Inman  v.  Tripp,  23 
R  620;  Bou  v.  Clinton,  26  R.  169. 

A  municipal  corporation  proposed  to 
change  the  grade  of  one  of  its  public  streets; 
the  work  would  naturally  cause  some  of  the 
soil  of  the  plaintiff's  adjoining  inclosureto 
cave  into  the  street,  and  some  of  the  soil  of 
the  street  to  be  accumulated  on  the  inclos- 
nre;  such  result  could  only  be  prevented  by 
the  erection  of  a  wall,  which  the  corporation 
declined  to  build.  Held,  that  the  work  did 
not  involve  the  taking  of  the  plaintiff's  prop- 
erty, and  the  injury,  being  merely  conse- 
quential, was  presumptively  covered  by  the 
original  taking,  and  an  injunction  would  not 
lie  to  restrain  the  prosecution  of  the  grading. 
Fellow  v.  New  Haven,  26  R  447. 

A  complaint  stated  that  a  city  had  raised 
the  grade  of  an  avenue,  and  neglected  to 
provide  means  for  carrying  off  the  rain  water 
which  fell  on  the  avenue,  or  to  prevent  such 
water  from  draining  on  the  adjoining  lands, 
to  the  injury  of  the  plaintiff's  adjacent  lot 
Held,  not  to  state  a  cause  of  action,  as  there 
was  no  allegation  of  the  diversion  of  any 
stream  upon  the  plaintiff's  land,  nor  of  the 
collecting  and  throwing  surface  water  upon 
his  land,  nor  of  the  causing  of  any  mors 
water  to  flow  than  would  have  flowed  if  the 
grade  had  not  been  raised.  Lynch  v.  Mayor, 
32  R  271. 

A  town  owning  the  fee  of  its  streets 
granted  to  a  railway  company,  legally  au- 
thorized to  construct  a  railway  through  the 
town,  the  privilege  of  laying  the  track 
through  the  center  of  a  street,  upon  condi- 
tion that  the  company  should  grade  the 
•street  and  properly  plank  the  track.  The 
road  was  constructed,  and  injury  canned  to 
the  lots  of  an  adjacent  owner  by  raising  the 
street  grade  and  obstructing  his  view.  Held, 
that  the  town  was  not  liable,  Olney  v. 
Wharf,  £6  R  176. 

The  Alabama  constitution  requires  corpo- 
rations authorised  to  take  private  property 
for  public  use  to  "  make  just  compensation 
for  property  taken,  injured,  or  destroyed  by 
the  construction  or  enlargement  of  its  works, 
highways,  or  improvements."  In  an  actios 
against  a  city  for  injury  to  adjoining  prop- 
erty by  catting  down  a  sidewalk, — heUL, 
that  an  instruction  that  the  plaintiff  was  en- 
titled to  recover  if  his  property  was  injured 
was  error,  because  his  right  depended  on 
whether  the  effect  of  the  alteration  was  or 
was  not  reasonably  within  the  purview  of 
the  original  taking  or  dedication.  City  Coun- 
cil v.  Tounuend,  60  R  112. 

4.  Removing  toil  of  one  afreet  to  raise  grade 
of  anotlier,  —  A  municipal  corporation  laid 
out  a  publio  street  over  defendant's  lands, 
and  appraised  his  damages.  Held,  that  in 
reducing  such  street  to  the  proper  grade, 
said  corporation  had  an  exclusive  right,  as 
against  the  defendant,  to  carry  the  soil  there* 
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from  end  deposit  it  on  a  street  in  another 
part  of  the  city  for  a  necessary  purpose. 
New  Haven  v.  Sargent,  9  R.  360.  But  a  city 
has  no  right  to  remove  earth  from  one  street 
to  improve  another*  Delphi  t.  Evans,  10  R. 
12. 

The  common  council  of  the  city  of  D. 
ordered  a  certain  street  to  be  filled,  and 
directed  that  another  street  should  be  cnt 
down  in  order  to  Obtain  earth  for  filling. 
Held,  that  the  common  council  had  no 
power  to  direct  the  cutting  down  of  the 
Utter  street  for  the  purpose  of  improving 
the  former;  and  that  the  citv  was  liable  for 
damages  to  an  owner  of  land  adjoining  the 
street  cnt  down.     lb. 

The  owners  of  lots  abutting  on  streets  and 
alleys  in  a  city  have  an  interest  in  the 
streets  and  alleys,  and  the  right  to  their  use 
as  they  were  when  the  lots  were  purchased, 
subject  to  the  paramount  power  of  the  com- 
mon council  in  the  mode  prescribed  by  law 
to  improve  them.  And  the  city  authorities 
have  no  power  to  order  the  removal  of  earth 
from  a  street,  unless  it  is  done  in  pursuance 
of  an  order  for  the  improvement  of  such 
street.    To. 

A  city  in  improving  a  street  may  take  the 
natural  material  found  within  its  limits  suit- 
able to  the  purpose,  and  use  it  in  improving 
such  other  parts  of  the  street  as  the  author- 
ities may  deem  beat     Bissel  v.  Collins,  15  R. 

217. 
78.  Injuries)  caused  by  excavations. 

—  1.  In  general*  —  Trespass  on  the  case  lies 
against  a  municipal  corporation  for  non- 
feasance in  permitting  a  large  ditch,  gully, 
or  chasm  to  remain  at  one  end  of  a  public 
street,  into  which  the  plaintiff's  mare  falls, 
and  sustains  injuries  from  whioh  she  dies. 
Tallahassee  v.  Fortune,  52  D.  358. 

A  dangerous  opening  in  a  frequented 
street  in  a  city  is  a  public  nuisance,  and  it  is 
not  error  for  the  court,  in  charging;  the  jury, 
to  speak  of  it  as  such.  Beatty  v.  QUmore,  55 
D.  514. 

An  excavation  is  not  a  nuisance,  and  a 
license  from  the  municipal  authorities  to 
legalise  it  is  not  requisite,  where  it  is  an  in- 
cidental encroachment  on  a  street,  necessary 
in  the  improvement  of  the  lot  fronting  upon 
it,  and  is  properly  made  and  guarded,  and 
not  continued  an  unreasonable  length  of 
time.     Clark  v.  Fry,  72  D.  590. 

A  municipal  corporation  is  not  liable  for 
damages  resulting  from  excavations  made  in 
its  publio  streets  by  individuals,  under  a 
license  from  the  corporation,  for  the  purpose 
of  introducing  water  from  its  main  pipes 
into  his  private  property,  or  from  such  indi- 
vidual's neglect  to  properly  fill  up  the  exca- 
vation.    West  Chester  v.  Apple,  78  D.  336. 

Plaintiff  was  passing  with  due  care  along 
a  street  which  defendant  was  bound  to  keep 

•  Liability  of  city  for  making  excavations  In 
streets,  see  note,  86  D.  847, 8i& 


in  repair.  In  attempting  to  avoid  the  kick 
of  a  mule,  she  fell  or  jumped  into  an  excava- 
tion upon  the  border  of  the  street,  and 
which,  to  the  knowledge  of  defendant,  ren- 
dered the  street  dangerous.  Held,  that  the 
defendant  was  liable  for  the  injury  received. 
BasseU  v.  8L  Joseph,  14  R.  446. 

A  gas  company  in  a  town  had  obtained 
the  consent  of  the  town  authorities  to  lay  its 
pipes  in  the  street,  upon  agreeing  to  leave  the 
streets  in  good  condition  and  not  unnecessa- 
rily to  allow  ditches  to  be  left  open.  In  so 
laying  pipe,  it  allowed  a  ditch  to  remain  open 
for  several  days.  The  plaintiff  fell  into  the 
ditch  at  night,  and  was  hurt  Held,  that  no 
action  would  lie  against  the  town,  RusseU 
v.  Columbia,  41  R.  325. 

2.  Leaving  excavations  unguarded*  —  A 
municipal  corporation  is  liable  for  injury  to 
an  individual  through  unskillfulness  or 
negligence  of  persons  employed  by  the  oity 
authorities  in  constructing  or  repairing 
street  improvements;  as  where  one  is 
injured  by  falling  into  an  excavation  in  the 
street  negligently  left  unguarded  by  persons 
so  employed.  Lloyd  v.  Mayor,  55  f>.  347. 
•8.  P.,  Oliver  v.  Worcester,  3  R.  485. 

A  municipal  corporation  is  liable  to  a  per- 
son who,  without  fault,  falls  into  an  excava- 
tion made  in  a  publio  street  by  a  contractor 
with  the  city,  who  has  neglected  to  provide 
proper  guards  and  lights  for  the  protection 
of  persons  passing  the  place.  Storrs  v. 
(Itica,  72  D.  437.  Contra,  see  James  v.  San 
Francisco,  65  D.  626;  Erie  v.  Caulkins,  27  R. 
642.  And  this,  though  no  prior  duty  de- 
volved upon  the  city  to  keep  the  street  in  a 
safe  condition.  SL  Paul  v.  Seite,  74  D.  753. 
And  although  the  corporation  was  required 
by  its  charter  to  let  the  contract  to  the  low- 
est bidder,  and  the  contract  provided  that 
the  contractor  should  at  all  times  keep  the 
excavation  fenced  in  or  carefully  guarded, 
and  should  be  liable  for  all  damages  that 
might  arise  from  accidents  caused  by  his 
neglect.  Detroit  v.  Corey,  80  D.  78;  Wilson 
v.  WheeUng,  42  R.  780. 

A  condition  in  a  permit  for  making  ex- 
oavations  in  a  street,  that  the  licensee  shall 
maintain  guards  and  lights,  and  shall  be 
answerable  for  any  damage  occasioned  by 
the  construction  of  the  intended  work,  is 
not  available  to  sustain  an  action  by  a  third 
person,  injured  in  consequence  of  falling  into 
the  excavation  for  want  of  guards  and 
lights;  it  operates  only  in  favor  of  the 
licensor.    Blake  v.  Ferris,  56  D.  304. 

A  contract  with  a  municipal  corporation 
for  excavating  a  street  does  not  imply  an 
obligation  to  maintain  guards  and  lights 
around  it  while  the  work  is  proceeding. 
Buffalo  v.  HoUoway,  57  D.  550. 

A  municipal  corporation  is  primarily 
bound  to  keep  an  excavation  whioh  it  per- 

•  Liability  for  not  guarding  excavations  in 
streets,  see  note,  79 1>.  702-70&, 
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mite  to  be  made  in  a  street  properly 
guarded;  and  cannot  east  this  obligation  on 
the  contractor  for  the  work,  aniens  he  has 
expressly  assumed  it     lb. 

A  city  employing  a  contractor  to  grade  a 
street  is  liable  for  negligence  of  his  em- 
ployees in  leaving  an  excavation  unguarded, 
where  the  contract  reserves  to  the  city  a 
supervisory  and  directory  power  over  the 
work  and  the  manner  of  its  performance; 
for  this  makes  the  city  the  ultimate  superior, 
and  the  employees  of  the  contractor  its 
servants.     St.  Paul  v.  Seta,  74  D.  753.  , 

Proof  of  the  omission  of  a  city  to  avail  it- 
self of  a  power  to  light  its  streets  is  incom- 
petent in  an  action  brought  by  a  person  for 
an  injury  received  by  falling  into  an 
excavation  in  the  street  in  the  night-time. 
Preeport  v.  lsbell,  *2S  R.  407. 

It  seeins,  however,  that  if  a  city  assumes 
to  light  a  street,  and  does  it  so  negligently 
that  a  person  is  injured  in  consequence,  by 
falling  into  an  excavation  in  the  night-time, 
the  negligence  may  be  shown.    lb. 

A  religious  corporation  made  an  excava- 
tion, inadequately  guarded,  at  the  side  of  a 
C*  *io  alley  in  a  city,  for  entrance  to  the 
ment  of  their  church.  The  plaintiff  fell 
into  it  in  the  dark,  and  was  injured,  while 
attempting  to  cross  the  alley.  Held,  that 
the  city  was  liable  to  him  for  the  injury,  al- 
though the  excavation  was  not  on  the 
traveled  portion  of  the  alley.  Niblett  ▼. 
Nashville,  27  R.  755. 

A  city,  in  constructing  a  bridge,  in  con- 
tinuation of  a  street,  excavated  the  bed  of 
the  stream,  and  built  a  levee  from  the  bank 
to  the  excavation,  leaving  it  unwatched  and 
without  safeguards.  A  child  five  years  old, 
at  play,  fell  into  the  excavation,  and  was 
drowned.  The  city  authorities  knew  the 
habit  of  young  children  to  play  in  the 
neighborhood.  Held,  that  the  city  was 
liable.    Indianapolis  v.  Bmmeknan,  56  R.  65. 

8.  Injury  to  lateral  support,  — Injury  to 
land  situated  on  a  public  street,  resulting 
from  excavations  made  by  the  corporation, 
designed  to  improve  and  grade  the  street, 
unless  the  work  was  conducted  in  a  wanton 
or  negligent  manner*  is  damnum  absque  inju- 
ria. Humes  v.  KnoxeUle,  84  D.  657.  &  P., 
Taylor  v.  8U  Louis,  55  D.  69;  OinemnaU  v. 
Penny,  6  R.  73;  Quiney  ▼.  Jones,  20  R. 
243. 

The  owner  of  property  adjoining  a  street 
can  acquire  no  prescriptive  right,  as  against 
the  municipal  corporation,  to  the  lateral  sup- 
port of  the  soil  of  the  street.  Quiney  v. 
Jones,  20  R.  243. 

A  city  granted  to  a  railroad  company  the 
right  to  lay  its  track  along  a  street.  The 
company,  in  laying  its  track,  made  ex- 
cavations obstructing  the  use  of  plaintiffs 
adjoining  premises,  and  endangering  their 
stability.  Held,  that  the  city  was  liable. 
PeHn  v.  Brtreton,  16  R.  626. 


A  city,  in  making  a  street,  so  unskfllfully 
excavated  a  hillside  that  the  land  above  slid 
down  upon  the  lot  of  the  plaintiff,  not  im- 
mediately abutting  upon  the  street.  Held, 
that  the  city  was  liable  for  the  injury  both 
to  land  and  buildings.  Keating  v.  CineinwUL 
43  R.  421. 

74.  Injuria*  canned  by  obstruction*. 
—An  injunction  will  be  granted  to  restrain 
any  obstruction  which  denies  the  exercise 
and  use  of  a  right  of  way  over  a  street  to 
which  complainant  is  entitled,  as  it  works 
irreparable  mischief  to  the  street  as  a  street 
White  v.  Fhnnipain,  54  D.  666. 

Irreparable  injury  may  follow  from  ob- 
struction of  a  city  street  which  would  not 
ensue  in  case  of  a  country  road.  The  nature 
of  a  right  sought  to  be  protected  by  injunc- 
tion should  be  kept  in  view.     lb. 

The  degree  of  carelessness  with  which  a 
city  is  chargeable  lor  failure  to  remove  an 
obstruction  in  a  street  is  to  be  estimated  by 
a  consideration  of  the  character  of  the  ob- 
struction with  reference  to  the  proper  uses 
of  the  street  as  a  thoroughfare  of  travel,  and 
not  as  a  play-ground,  and  whether  prudent 
persons  would  regard  it  as  dangeroaa 
Chicago  v.  Starr,  89  D.  422. 

It  is  the  duty  of  a  city  not  only  to  keep 
its  streets  in  repair,  but  to  erect  barriers 
and  protections  to  prevent  travelers  from 
passing  without  its  limits,  but,  in  its  general 
direction  into  dangers  and  obstructions. 
Mandersckid  ▼.  Dubuque,  4  R.  196. 

Towns  are  not  liable  for  necessary  inter- 
ruption of  travel  and  inconvenience  to  pub- 
lic in  repairing  streets  and  sidewalks.  Kim- 
ball v.  Balk,  61  D.  243;  Clark  v.  Fry.  72  D. 
590. 

A  city  is  not  liable  for  an  injury  occa- 
sioned by  a  sign  falling  into  the  street*  bmt 
which  was  not  suspended  over  the  street,  but 
adjacent  thereto.  Taylor  v.  Pedhfcsm,  5  R 
578;  Janet  v.  Boston,  6  R.  194;  ffemmmm  v. 
New  Haven,  9  R.  342. 

Defendant  suspended  a  sign  over  a  street 
in  Boston,  in  violation  of  a  public  ordinance 
of  the  city.  During  an  extraordinary  gals 
the  sign  was  blown  down,  and  a  bolt,  part 
of  the  fastenings,  was  hurled  against  pUin- 
tuTs  window,  oausing  damage,  tor  which  ac- 
tion was  brought.  Held,  that  defendant 
was  liable,  notwithstanding  due  ears  was 
exercised  in  constructing  and  fastening  the 
sign.    Salisbury  v.  Herrnenroder,  8  R.  354. 

The  erection  of  a  water-tank  in  the  center 
of  a  street,  occupying  one  half  of  the  width 
thereof,  and  the  erection  and  operation  of  a 
steam-engine  in  connection  therewith,  even 
for  the  purpose  of  supplying  the  city  and  its 
residents  with  water,  is  not  a  use  to  which 
the  street  can  appropriately  be  put,  under  a 
dedication  of  the  land  for  a  street,  and  the 
owner  of  a  lot  adjoining  doss  not  take  sub- 
ject to  such  easement,  and  may  maintain  an 
action  to  recover  for  any 
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dona  to  his  property  in  consequence  of  such 
erection.    Morrison  ▼.  Hknkson,  29  R.  77. 

Alleys  are  not  primarily  designed  as 
streets,  but  simply  as  a  means  of  local  con- 
Tenience  to  a  limited  neighborhood,  and  a 
roof  twelve  or  fifteen  feet  over  and  above  an 
alley  is  not  necessarily  an  obstruction* 
Beecher  v.  People,  31  R.  316. 

No  action  lies  against  a  city  for  a  personal 
injury  caused  by  a  collision  with  a  rope 
stretched  across  a  street  by  order  of  the 
municipal  authorities,  in  order  to  allow  a 
parade  of  the  fire  department.  Simon  v.  At* 
lania,  44  R.  739. 

A  post  maintained  at  the  corner  of  city 
streets  to  protect  a  shade  tree  is  not  neces- 
sarily a  negligent  obstruction,  although 
partly  concealed  by  grass  and  weeds.  WeU- 
ington  v.  Gregson,  47  K.  482. 

In  sn  action  against  a  city,  the  complaint 
alleged  that  the  defendant  knowingly  %nd 
carelessly  allowed  one  of  its  streets  to  be- 
come obstructed  by  an  exhibition  of  wild 
*Tiim«la|  to  wit,  two  bears,  and  that  it  au- 
thorized and  sanctioned  the  same;  that  such 
exhibition  was  calculated  to  produce  injury 
to  persons  lawfully  using  the  street,  and  that 
plaintiff's  horse  was  frightened  thereby,  and 
plaintiff  injured.  Held,  good  on  demurrer. 
IMtle  v.  Madison,  24  R.  435. 

A  declaration  alleged  that  a  city  had  au- 
thorized a  bridge  company  to  construct  an 
approach  to  a  bridge  in  a  publio  street  of 
■aid  city,  whioh  obstructed  the  street  in 
front  of  and  along  the  plaintiffs  lot  abut- 
ting thereon,  rendering  the  street  in  front 
of  his  lot  impassable,  preventing  ingress  to 
and  egress  from  the  lot,  causing  water  to 
drain  and  flow  upon  the  lot,  and  to  fill  the 
cellars  thereon,  and  by  reason  of  the  noise, 
confusion,  shaking,  and  falling  of  dirt  and 
dust,  caused  by  teams  and  wagons  passing 
over  the  approach  to  the  bridge,  injuring 
the  rental  value  of  the  houses  on  the  lot, 
and  rendering  the  same  unproductive.  On 
demurrer,  — held,  that  the  declaration  stated 
a  good  cause  of  action  on  the  case.  Slack  v. 
East  SL  Louis,  28  K.  619. 

A  placed  a  large,  heavy  counter  on  the 
sidewalk  of  a  frequented  street  in  a  busy 
part  of  a  city,  in  such  a  manner  as  to  be 
easily  thrown  down.  Four  days  afterward, 
the  counter  was  thrown  down  by  children 
running  against  or  jumping  upon  it  in  play, 
and  fell  upon  G.,  one  of  those  children,  aged 
five  or  six  years,  inflicting  fatal  injuries. 
There  was  evidence  that  O.'s  father  went 
into  a  store  i.ear  by,  leaving  G.  at  the  door, 
cautioning  him  not  to  go  far  away;  the 
father  returned  in  from  two  to  fkve  minutes, 
daring  which  time  the  accident  happened. 
By  a  city  ordinance,  the  placing  of  the 
counter  on  the  sidewalk  was  unlawful,  and 
the  city  officials  were  authorised  to  remove 
ft.  Held,  that  the  court  erred  in  nonsuiting 
the  administrator  of  the  deceased  in  an  ae-  j 
2  A.  D.  R.— 154 


tion  against  the  city  for  his  death.    Kun%  ▼. 
Troy,  58  R.  808. 

75.  liability  for  flowing  land.  —  1. 
General  rules.*  —  A  municipal  corporation  is 
not  liable  for  stopping  up  a  watercourse, 
where  it  has  authority  to  do  so  for  the 
purpose  of  grading  or  improving  streets, 
although  its  motive  may  be  to  benefit  partic- 
ular property  belonging  to  itself  or  others, 
the  motive  not  being  a  subject  of  inquiry. 
Philadelphia  v.  Randolph,  39  D.  102. 

"A  city  is  not  prima  facte  responsible  for 
injury  caused  by  flow  of  rain-water  from  the 
streets  upon  adjacent  lands,  since  its  dnty 
to  adopt  a  system  of  drainage  is  legislative. 
City  Council  v.  Gilmer,  70  D.  662. 

A  municipal  corporation  is  not  reauired  to 
prevent  a  flow  of  water  which  would  be  det- 
rimental to  a  contemplated  erection,  after 
notification  of  the  owner's  intention  to  build 
upon  his  lots;  the  duty  of  repairing  streets 
does  not  involve  a  duty  to  protect  adjacent 
lands  from  a  natural  flow  of  water.    lb. 

A  city  is  liable  in  damages  for  turning  a 
stream  of  mud  and  water  noon  premises  of  a 
lot-owner,  or  for  creating  in  the  neighbor* 
hood  of  his  dwelling  an  offensive  or  unwhole- 
some pond.     Nevins  ▼.  Peoria,  89  D.  392. 

A  municipal  corporation  will  be  restrained 
from  draining  the  surface  water  from  its 
lands  upon  the  lands  of  an  adjacent  owner. 
PeUigrcw  v.  BvamviUe,  3  R.  60. 

A  municipal  corporation  exercising  ordl* 
nary  care  and  skill  may  use  a  public  way 
lying  outside  its  boundaries,  for  the  purpose 
of  drainage,  without  any  liability  for  dam- 
ages to  adjacent  property  owners.  Cummins 
v.  Seymour,  41  R.  618. 

In  the  absence  of  statutory  authority,  a 
city  may  not  erect  a  dam  on  a  person's  land 
without  his  consent,  to  abate  a  nuisance  on 
other  land,  and  such  action  being  unauthor- 
ized, the  city  is  not  liable  for  injury  caused 
thereby.     Cavanagh  v.  Boston,  62  R.  716. 

2.  Insufficiency  of  culverts,  drains,  and 
antlers. —  A  city  is  liable  for  flooding  a  lot 
by  improper  construction  of  a  culvert,  and 
by  not  making  it  large  enough,  where  it 
authorises  the  construction  of  such  culvert 
for  the  purpose  of  carrying  away  surface 
water.  Rochester  White  Lead  Co.  v.  Roches- 
ter, 63  D.  316;  Wallace  v.  Muscatine,  61  D. 
131. 

A  municipal  corporation  is  not  liable  for 
injuries  to  private  property  by  overflow 
through  the  insufficiency  of  a  culvert  and 
embankment,  erected  by  it  on  a  street  or 
road  within  the  corporate  limits  across  a 
stream,  to  resist  an  extraordinary  flood  not 
contemplated  by  ordinarily  skillful  engi- 
neers, and  where  such  improvement  had 
proved  sufficient  for  several  years.  Madison 
v.  Ross,  64  D.  481;  Allen  ▼.  Chippewa  Pails, 
38  R.  748. 

*  Liability  of  city  for  Insufficient  system  of 
drainage,  see  note,  W  R.  671, 673L 
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City  is  not  liable  for  injury  to  an  individ- 
ual caused  by  an  insufficient  culvert  erected 
in  a  street  by  a  railroad  company,  to  which 
the  city  has  granted  the  right  of  way  upon 
the  street,  for  its  own  use,  and  as  a  part  of 
its  road-bed.  Staekhouse  ▼.  Lafayette,  89  D. 
460. 

In  an  action  against  a  city  to  recover 
damages  for  injuries  occasioned  to  plaintiffs 
property  by  reason  of  an  insufficient  culvert, 
—held,  1.  That  the  city's  liability  was  not 
altered  by  the  fact  that  the  onlvert  had  been 
paid  for  by  the  county;  2.  That  the  city 
was  not  liable  if  it  employed  a  competent 
engineer  to  construct  the  culvert,  even 
though  he  misjudged  as  to  the  capacity 
required;  8.  That  the  city  was  bound  to 
exercise  reasonable  care,  judgment,  and  skill 
in  the  construction  of  the  culvert;  and  4. 
That  if  plaintiff  could  have  protected  his 
property  at  slight  expense  he  could  not  re- 
cover beyond  what  such  protection  would 
have  cost.    Van  Pell  ▼.  Davenport,  20  R.  622. 

A  municipal  corporation  has  no  right  to 
confine  a  small,  natural  stream  with  a  box 
dram,  allow  the  same  to  become  obstructed, 
and  so  turn  surface  water  into  it  that  the 
stream  is  swelled  beyond  its  natural  capa- 
city, and  overflows  and  injures  the  land  of 
an  adjoining  proprietor.  Noonan  v.  Albany, 
35  R.  640. 

A  municipal  corporation  has  no  right,  in 
the  construction  or  regulation  of  its  streets, 
to  collect  surface  water  in  an  artificial  chan- 
nel and  discharge  it  in  a  body  on  the  land  of 
a  eitiien;  but  if  the  injury  is  occasioned  not 
only  by  the  concentration  of  the  water  and 
the  discharge  of  it  through  a  culvert  of  in- 
sufficient sise,  but  by  the  fact  that  the  land 
in  question  is  on  a  lower  level  than  the 
street,  the  corporation  is  not  liable.  Wds 
v.  Madison,  39  R.  136. 

A  city,  for  unskiUfuUr  constructing  a 
gutter,  or  negligently  suffering  it  to  be  out 
of  repair  or  obstructed,  by  reason  of  which 
surface  water  floods  an  adjacent  lot,  is  liable 
to  the  owner,  although  the  lot  was  below 
grade.    Oiliuly  ▼.  Madison,  53  R.  299. 

8.  Insufficiency  or  non-repair  of  sewers.  — 
A  municipal  corporation,  in  construction  of 
sewers,  acts  ministerially,  and  is  responsible 
for  damages  caused  by  the  careless  and  neeli- 

Sent  manner  in  which  it  discharges  that 
uty.  City  Council  v.  OUmer,  70  D.  562. 
a  P.,  Rows  v.  Portsmouth,  22  R.  464;  Asldey 
▼. Port Huron,2iK 652;  BvansviUe v. Decker, 
43R.86. 

An  allegation,  in  a  declaration  against  a 
city,  that  defendant "  wrongfully  "permitted 
water  to  flow  from  its  sewers  upon  plaintiff  s 
lots,  "  wrongfully"  refused  to  repair  streets, 
etc.,  is  demurrable  as  stating  a  conclusion  of 
law;  the  declaration  should  set  forth  the 
facts  from  which  the  conclusion  of  wrongful- 
ness may  be  deduced.  City  Council  ▼.  Oibner, 
TOD.  662. 


Where  a  sewer  is  ordered  to  be  constructed 
with  a  waste  weir  discharging  into  the  empty 
basin  of  a  certain  bay,  and  it  is  built  accord- 
ing to  this  order,  it  becomes  the  duty  of  the 
city,  when  the  flats  between  the  upland  and 
the  channel  of  such  basin  are  filled  up  and 
made  solid  laud,  to  extend  such  sewer  through 
the  land  so  made,  so  as  to  keep  open  a  place 
of  discharge  into  the  basin,  the  city  having 
the  right  thus  to  extend  it;  and  if,  through 
its  failure  to  do  this,  injury  is  occasioned  to 
the  private  property  of  a  person  by  the  over- 
flow of  the  sewer,  the  city  will  be  liable  is 
damages.     Child  v.  Boston,  81  B.  680. 

An  action  lies  against  a  city  for  failure  to 
keep  its  common  sewer  in  repair,  where  it 
forces  water  back  upon  private  estates  and 
prevents  water  from  being  discharged  there- 
from, if  damage  is  oausea  thereby,  and  the 
city  has  assumed  to  regulate  the  whole  sub- 
ject by  ordinance  requiring  the  particular 
drains  from  private  estates  to  bo  entered 
into  the  main  and  common  drains  of  the  city, 
and  to  be  laid  out  and  constructed  under  the 
direction  of  the  board  of  aldermen.  Barry 
v.  Lowett,  85  D.  69a 

No  action  lies  against  a  city  for  failure  to 
keep  a  publio  sewer  and  cesspool  in  repair, 
whereby  waste  water  accumulates  and  flowi 
into  the  cellar  of  a  neighboring  house,  where 
the  owner  of  the  private  estate  has  not  been 
required  to  conform  his  drainage  to  that 
whioh  the  city  has  provided  for  publio  pur* 
poses,  and  is  not  in  met  connected  by  a 
drain  with  the  publio  sewer.  8uch  owner 
must  protect  himself  or  suffer  the  conse- 
quences,   lb. 

In  maintaining  a  publio  sewer  a  catya 
bound  to  use  the  same  degree  of  care  and 
prudence  as  would  be  required  of  an  individ- 
ual.    Rows  v.  Portsmouth,  22  R.  464, 

Although  a  municipal  corporation  be  not 
required  by  law  to  build  sewers,  vet  if  it 
have  authority  to  build  them,  and  ▼oluxitarOy 
undertake  to  do  so,  it  will  be  liable  for  any 
injury  occasioned  bv  its  negligence  or  mis- 
feasance either  in  building  or  ■"""*»'«■«"£ 
them.     lb. 

A  municipal  corporation  is  not  liable  for 
damage  caused  by  the  accumulation  of  sur- 
face water  on  city  lots,  when  owing  solely  to 
the  insufficient  size  of  sewers,  which  are  not 
defective  in  construction  nor  out  of  repair. 
Fair  v.  PhiladelMa,  32  R.  455. 

A  city  is  not  liable  for  an  injury  to  private 
property  by  the  overflowing  of  a  newer, 
caused  by  its  incapacity,  resulting  from  a 
mere  error  of  judgment  not  amounting  to 
gross  negligence.  Rice  v.  BvansviUe,  58  R.  22. 
The  defendants,  a  municipal  corporation, 
built  a  sewer,  whioh  was  defective,  and 
plaintiff's  land  was  flooded  and  injured 
thereby.  Held,  that  this  was  a  taking  of 
plaintiff's  property  within  the  meaning  of 
the  constitution,  for  which  compensation 
was  due,  and  that  defendants  were  liable ' 
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Thurston  v.  8L  Jo* 
sepMIR 

In  an  action  against  a  city  to  recover  dam* 
ages  for  injuries  occasioned  by  the  overflow 
of  a  sewer,  —  held,  that  plaintiff  oonld  not 
recover  without  proving  either  fault  in  the 
construction  of  the  sewer,  or  negligenoe  in 
removing  obstructions  after  notice  of  their 
existence.    Smith  v.  Mayor,  23  R.  53. 

A  city  ordered  certain  privy  inlets  con- 
necting with  a  sewer  to  be  closed  on  account 
of  the  stench.  In  doing  this,  the  workmen 
dosed  an  inlet  from  the  plaintiff's  house,  not 
connected  with  a  privy,  and  caused  the  water 
to  flow  back  on  her  premises.  Held,  that  the 
city  was  liable,  8emple  v.  Vieksburg,  62  R. 
181. 

A  city  established  a  system  of  sewerage, 
and  built  a  sewer  to  drain  a  hitherto  un- 
drained  district,  which  proved  insufficient  to 
carry  off  the  sewage  turned  into  it,  and 
overflowed  upon  the  njaintuTs  land.  With 
knowledge  of  this  the  city  continued  to  at- 
tach lateral  sewers  to  the  main  sewers, 
increasing  the  injury  to  the  plaintiff's  prop- 
erty. Held,  that  the  city  was  liable.  8eU 
/ert  v.  Brooklyn,  64  R.  664. 

4.  Flowing  land*  by  raiting  grade  of  street. 
—  A  municipal  corporation  cannot  so  adjust 
the  grade  of  its  streets  as  to  turn  surface 
water  upon  the  lots  of  adjacent  owners;  nor 
can  it  lawfully  permit  property  owners  on 
a  street  to  fill  up  a  portion  thereof  in  front  of 
their  lots  in  such  a  manner  as  to  turn  the 
surface  water  upon  the  property  of  others. 
Awrora  ▼.  Rood,  11  R.  1.  S.  P.,  as  to  the 
first  point,  O'Brien  v.  St.  Paul,  33  R.  470; 
GUUsonr.  Charleston,  37  R.  763;  West  Orange 
▼.  Field,  46  R.  670. 

A  municipal  corporation  is  not  liable  for 
allowing  ordinary  surface  water  to  escape 
from  a  highway  onto  adjacent  land,  nor  for 
the  results  of  such  ordinary  changes  of  grade 
as  must  be  presumed  to  have  been  contem- 
plated and  paid  for  at  the  laying  out  of  the 
highway.     Wakefield  v.  Newell,  34  R.  698. 

If  a  municipal  corporation,  in  filling  up  a 
street,  unnecessarily  and  negligently  turns 
water,  which  formerly  flowed  through  the 
gutters,  upon  the  adjoining  lots,  it  is  liable 
to  the  lot-owners  for  the  injury.  Smith*. 
CUu  Council  etc.,  86  R.  788. 

A  city  bringing  its  streets  to  grade,  and 
omitting  to  construct  gutters,  is  not  liable, 
in  the  absenoe  of  negligenoe,  for  the  over* 
flow  of  surface  water  from  the  street  on 
adjacent  lots  below  grade.  Freburg  v.  Dav* 
enport,  50  R.  737. 

A  city  in  grading  streets  is  not  bound  to 
provide  means  t of  escape  for  water  of  a 
stream  overflowing  its  channels.  Morris  v. 
Council  Bluff*,  66  R.  343;  Moyt  v.  Hudson,  9 
R.  473. 

76.  liability  for  injuries  caused  by 
fire.  —  A  municipal  corporation  is  not  liable 
in  damages  for  the  value  of  property  de- 


stroyed by  fire  in  consequence  of  the  failure 
on  the  part  of  the  city  authorities  to  keep  its 
public  cisterns  in  repair,  and  to  provide  its 
fire  company  with  hooks,  ladders,  and  other 
necessary  apparatus.  Patch  v.  Covington,  66 
D.  186. 

A  city  is  not  liable  to  a  citizen  for  the  de- 
struction of  his  house  by  fire  owing  to  an 
inadequate  supply  of  water,  although  it 
taxed  him  for  water,  and  there  was  an  un- 
derstanding that  there  should  always  be  an 
adequate  supply  for  extinguishing  fires. 
Black  v.  Columbia,  45  R.  785;  Vanhorn  v. 
Dee  Moines,  50  R.  750. 

A  town  is  not  liable  for  an  injury  by  fire- 
works discharged  by  citizens,  in  violation  of 
an  ordinance,  although  the  council  and  offi- 
cers and  a  majority  of  the  citizens  actively 
participated,  and  the  town  officers  made  no 
attempt  to  stop  the  discharge.  Ball  ▼. 
Woodbine,  47  R.  805. 

A  city  owning  water-works,  not  required 
by  its  charter,  and  charging  consumers 
water  rents,  is  not  liable  for  loss  by  a  fire 
caused  by  its  negligence  in  the  care  of  the 
works.     Mendel  v.  Wheeling,  57  R.  664. 

By  an  act  of  the  legislature,  a  citv  was 
empowered  to  make  a  sufficient  number  of 
reservoirs  "to  supply  water  in  case  of  fire." 
Under  this  act  a  reservoir  was  constructed, 
but  was  afterward  partially  destroyed  by  the 
city,  so  that  when  a  fire  occurred  on  plain- 
tiffs premises,  near  by,  there  was  no  water 
in  the  reservoir  to  extinguish  it.  In  an 
action  against  the  city  for  damages,  — held, 
that  plaintiff  could  not  recover,  on  the 
ground  that  it  was  discretionary  with  the 
city  to  construct  or  maintain  the  reservoir. 
Grant  v.  Erie,  8  R.  272. 

Plaintiff  declared  against  the  corporation 
of  Atlanta,  alleging  that  it  had,  by  ordinance, 
defined  fire  limits  in  the  city,  within  which 
the  erection  of  wooden  buildings  were  pro- 
hibited; that  while  the  ordinance  was  in 
force,  the  city  council  authorized  F.  to  erect 
a  wooden  building  in  the  said  limits,  which, 
taking  fire,  caused  the  destruction  of  plain- 
tiffs building.  Held,  on  demurrer,  that  the 
action  could  not  be  maintained.  Forsyth  v. 
Mayor,  12  R.  676. 

A  municipal  corporation,  having  power 
under  its  charter  to  make  ordinances  for  the 
safety  of  property  in  the  city,  suspended  for 
a  short  time  the  operation  of  an  ordinance 
forbidding  the  use  of  fire-works  within  the 
city.  During  such  time,  plaintiff's  building 
was  set  on  fire  and  destroyed  by  fire-works 
negligently  used  by  boys.  Held,  that  the 
corporation  was  not  liable  for  such  destruc- 
tion. Hill  v.  Board  of  Aldermen,  21  R. 
451. 

A  house  in  a  city  was  destroyed  by  fire  set 
by  sparks  from  an  engine  which  was,  by  an 
ordinance,  a  nuisance  subject  to  abatement, 
but  which  the  city  had  neglected  to  abate. 
Held,  that  the  owner  of  the  house  could  not 
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maintain  an  action  against  the  city.    DavU 
v.  Montgomery,  23  R.  545. 

A  city  accepted  a  statute  authorizing  it  to 
make  and  maintain  reservoirs  and  public 
hydrants  "in  snch  place  as  it  may  deem 
proper/'  and  erected  works  by  virtue  thereof. 
The  owner  of  a  building  having  failed  to  pay 
his  water  rates  for  water  supplied  to  the 
building  from  such  works,  the  city  cut  off 
the  water  from  the  building,  and  also  from  a 
hydrant  in  a  neighboring  street,  although 
the  water  might  have- been  cut  off  from  the 
building  alone.  The  building  was  destroyed 
by  a  fire  which  might  have  been  extinguished 
if  there  had  been  water  in  the  hydrant. 
Held,  that  the  owner  could  not  recover 
from  the  city  for  the  loss.  Tahtier  v.  Worce$- 
ter,  25  R.  90. 

77.  Notice  to  city  of  defect.*  — A 
municipal  corporation  is  not  liable  in  dam- 
ages to  a  person  injured  in  oonsequeuce  of 
driving  against  rubbish  in  a  city  street, 
where  the  rubbish  was  left  there  by  private 
persons,  without  license  or  authority  from 
the  city,  and  there  is  no  proof  that  the  city 
officers  had  notice  to  remove  it  Griffin  v. 
Neux  Tori,  61  D.  700. 

A  declaration  which  charges  a  municipality 
with  notice  through  its  officers-  should  show 
when,  how,  and  to  what  officers  the  notice 
was  given.     Prather  v.  Lexington,  56  D.  585. 

Evidence  that  a  city  was  informed  at  a 
meeting  of  its  council,  through  the  report  of 
a  committee,  that  some  slight  repairs  had 
been  made  upon  a  ravine  in  the  street,  is 
admissible  as  conducing  to  show  a  recogni- 
tion of  the  street  as  a  city  street,  and  that 
the  corporation  was  informed  of  the  charac- 
ter of  the  repair  of  the  street,  which  the 
Slaintiff  contended  was  insufficient.  City 
'ounril  v.  Qilmer,  70  D.  562. 

Whether  notice  can  be  inferred  from 
the  length  of  time  a  defect  has  continued  is  a 
question  for  the  jury.  OoUey  v.  Weetbrook, 
2R.  30. 

Notice  to  a  city  councilman  of  a  defect  in 
a  street  of  the  city  is  notice  to  the  city,  al- 
though the  councilman  is  not  at  the  time 
engaged  in  any  official  act.  Logansport  v. 
Justice,  39  R.  79. 

The  knowledge  by  a  policeman  of  a  dan- 
gerous and  unauthorized  obstruction  in  a 
public  street  of  a  city  is  notice  to  the  city, 
when  the  police  are  charged  with  the  duty  of 
removing  nuisances  from  the  streets.  Rek- 
berg  v.  Mayor  eta,  43  R.  657;  Carrington  v. 
8L  Louis,  58  R.  108. 

A  city  let  certain  street  repairs  to  a  con- 
tractor. The  contractor  put  up  a  barrier  at 
the  point  in  question,  which  remained  there 
at  four  o'clock,  p.  M. ;  but  it  was  removed  by 
some  stranger,  and  about  nine  o'clock  of  the 
evening  of  the  same  day,  the  plaintiff,  in 

*  What  notice  of  a  defect  in  a  street  is  sufficient 
to  reader  a  municipal  corporation  liable  for  in- 
Ivies  sustained  thereby,  see  note,  7  K.  89. 


driving  at  that  point,  was  injured  by  the  de- 
fective condition  of  the  street  Neither  the 
contractor  nor  the  city  knew  or  had  any 
notice  of  the  removal  of  the  barrier.  Held, 
that  no  action  would  lie  against  the  city. 
Klatt  v.  Milwaukee,  40  R.  759. 

78.  Becovery  over  by  city  against 
wrong-doer.  — A  municipal  corporation  can 
recover,  from  a  party  bound  to  repair  a  side- 
walk, damages  recovered  against  it  by  a  per- 
son injured  by  a  defect  in  the  sidewalk,  but 
can  recover  single  damages  only.  Lowell  v. 
Spaulding,  50  D.  775.  But  such  person  is 
not  concluded  by  the  judgment  against  the 
city,  unless  he  had  notioe  of  and  an  oppor- 
tunity to  defend  that  action;  and  if  he  had 
not,  the  injured  person  must  be  shown  to 
have  been  free  from  negligence.  CatterUn  v. 
Frankfort,  41  R.  627. 

The  owner  of  a  building  is  bound  to  indem- 
nify a  town  for  damages  recovered  against  it 
for  injuries  sustained  by  a  third  person  by 
reason  of  the  defective  and  unsafe  condition 
of  an  awning  extending  across  the  sidewalk 
along  the  whole  front  of  the  building,  the 
lower  story  of  which  is  occupied  by  shops, 
for  the  advantage  of  which  such  awning  was 
built  and  maintained,  where  the  owner  hai 
leased  the  whole  of  the  lower  story  and  s 
part  of  the  upper  story,  but  has  himself  re- 
mained in  possession  of  the  residue  of  the 
upper  story,  there  being  no  express  agree- 
ment with  the  tenants  that  they  should  keep 
the  awning  in  repair.  Milf&rd  v.  HoUtrooL, 
85  D.  735. 

Notice  by  the  town  to  such  owner,  of  an 
action  brought  against  it  to  recover  damages 
for  an  injury  sustained  on  the  sidewalk  in 
front  of  his  building  is  sufficient,  where  it 
describes  the  building  and  requests  him  to 
defend  the  action,  and  states  that  if  the 
town  is  liable  he  will  be  responsible  to  it, 
because  the  injury,  if  it  occurred*  must  have 
occurred  through  his  negligence,     lb. 

An  owner  of  a  building  who  is  also  occupant 
of  part  of  it  is  liable  for  injury  resulting  from 
his  failure  to  keep  in  repair  an  awning  ex* 
tending  the  whole  length  of  the  building, 
although  there  be  no  agreement  between  him 
and  the  tenants  of  the  residue  of  the  build- 
ing that  he  should  keep  the  awning  in  repair. 
To. 

A  judgment  recovered  by  a  third  person 
against  the  town  for  injuries  sustained  by 
reason  of  a  defective  awning  over  the  side- 
walk is  conclusive  upon  the  owner  of  the 
awning  bound  to  keep  the  same  in  repair, 
and  who  has  had  notice  of  the  pendency  of 
the  action,  and  that  the  town  would  hold 
him  to  answer  over,  upon  the  points  thai  the 
awning  was  defective,  that  the  person  suf- 
fered injury  while  exercising  due  cars,  and 
that  he  suffered  damage  to  the  amount  of 
the  judgment.    /&» 

A  judgment  recovered  against  a  city  for 
damages  resulting  from  a  defect  in  one  *f  its 
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IV.  Municipal  Orncuts. 

79.  Election.  —  A  city  charter  provided 
that  the  common  council  in  joint  convention 
should  appoint  a  prosecuting  attorney,  but 
gave  no  direction  as  to  the  mode  of  appoint- 
ment, and  the  convention  had  no  power  of 
removal.  The  convention  met  for  the  pur- 
pose of  making  the  appointment,  and  voted 
"  to  proceed  to  ballot  for  a  prosecuting  at- 
torney. "  A  ballot  was  taken,  and  the  relator 
had  a  clear  majority  of  all  the  votes  cast,  and 
of  the  whole  convention,  and  the  result  was 
announced  by  the  presiding  officer.  A  reso- 
lution declaring  the  relator  elected  was  then 
proposed,  and  lost.  Two  resolutions  were 
then  offered,  one  declaring  the  ballot  taken 
void  by  reason  of  errors  in  it  (which  it  was 
found  did  not  exist),  and  the  other  declaring 
the  defendant  "elected,  and  appointed  pros- 
ecuting attorney/'  both  of  which  resolutions 
were  passed.  Held,  that  the  relator  was 
duly  elected.     State  v.  Barbour,  55  R.  65. 

80.  Liabilities.  — Town  commissioners 
who  are  invested  with  power  to  levy  taxes 
to  keep  the  streets  in  order  are  liable  to  in- 
dictment for  culpable  omission  and  neglect 
to  repair  the  streets.  State  v.  Commissioners, 
6  D.  567. 

Officers  of  a  municipal  corporation  acting 
in  good  faith,  under  an  express  authorization 
Of  the  corporation,  are  not  personally  liable 
for  injuries  resulting  from  such  acts,  if  the 
corporation,  under  its  charter,  had  power  to 
order  them.  Town  Council  v.  McComb,  51  D. 
453. 

When  the  officers  of  a  municipal  corpora- 
tion are  vested  with  legislative  powers,  they 
are  exempt  from  personal  liability  for  the 
mistaken  use  of  such  powers  if  within  their 
authority,  and  if  they  exceed  their  powers, 
their  acts  are  void,  and  consequently  do  not 
impose  personal  liability.  Jones  v.  Loving, 
30  K  508. 

81.  Compensation. — An  office  created 
by  a  municipal  corporation  may  be  abolished 
by  the  same  authority,  so  as  to  deprive  the 
incumbent  of  his  salary  for  the  unexpired 
term  for  which  he  was  elected.  City  Council 
etc.  v.  Sweeney,  9  R.  172. 

A  municipal  corporation  is  not  liable  to 
make  compensation  for  services  of  its  officers 
except  as  provided  by  the  charter  and  ordi- 
nances.    Locke  v.  Central,  34  R.  66. 

A  city  having  a  treasurer  duly  appointed 
and  qualified  under  the  general  act  of  incor- 
poration cannot  defeat  his  right  to  commis- 
sions for  disbursement  of  the  municipal 
funds  by  placing  them  in  the  hands  of  the 
mayor  for  disbursement.  Board  v.  Decatur, 
53  R.  736. 

Defendant  was  a  municipal  officer,  one  of 
wnoso  aucie*  was  to  collect  dues  and  deposit 
them  in  the  city  treasury.  He  was  entitled 
by  law  to  a  fixed  salary,  which  was  to  be 
paid  in  a  specified  manner.  TUld,  that  he 
was  not  entitled  to  retain  the  amount  of  bis 


highways,  consisting  of  an  excavation 
therein,  is  conclusive  upon  the  person  who 
made  the  excavation,  in  a  subsequent  action 
brought  bv  the  city  against  .him,  after  notice 
of  the  action  against  it,  as  to  the  existence  of 
the  defect,  the  injury  to  the  former  plaintiff 
while  in  the  exercise  of  due  care,  and  the 
amount  of  the  injury;  and  evidence  is  not 
admissible  in  such  action,  on  the  part  of  the 
defendant,  to  prove  that  he  was  not  guilty  of 
any  negligence,  and  that  he  properly  guarded 
and  covered  the  excavation  when  he  left  off 
work  on  the  night  the  alleged  injury  was 
received.  Portland  v.  Richardson,  89  D. 
720.  ! 

A  city  lot-owner  is  not  liable  to  the  city 
for  injuries  caused  bv  the  defective  condi- 
tion of  the  sidewalk  in  front  of  his  lot,  for 
which  the  city  has  been  held  to  pay.  Keo- 
kuk v.  Keokuk,  86  R.  226. 

A  railroad  company,  in  part  consideration 
of  certain  franchises,  gave  a  bond  to  a  city, 
wherein  they  covenanted  to  keep  the  pave- 
ment of  streets  through  which  their  road  ran 
"  in  thorough  repair  within  the  tracks,  and 
three  feet  on  each  side  thereof,  with  the  best 
water-stone,  under  the  direction  of  such 
competent  authority  as  the  common  council 
might  designate.''  In  an  action  on  the  bond 
for  a  breach  of  the  covenant,  —  held,  that  the 
railroad  company  was  bound  to  keep  the 
pavement  in  "thorough  repair,"  and  that 
the  designation  of  "  competent  authority  " 
to  superintend  such  repairs  was  not  a  con- 
dition precedent;  also,  that  the  oity  could 
recover  of  the  railroad  company  the  amount 
of  a  judgment  obtained  against  it  by  a  trav- 
eler who  had  sustained  injuries  in  conse- 
quence of  the  failure  of  the  railroad  company 
to  keep  the  pavement  in  repair  as  required 
by  the  bond.  Brooklyn  v.  Brooklyn  City 
A.  B.  Co.,  7  R.  469. 

Defendant  created  an  obstruction  in  plain- 
tiff's  highway,  which  caused  injury  to  a 
passer-by,  who  sued  plaintiff  therefor,  and 
recovered  judgment.  Plaintiff  notified  de- 
fendant of  the  pendency  of  the  suit,  and  re- 
quested him  to  defend  it,  which  he  neglected 
to  do.  Held,  that  plaintiff  could  recover  of 
defendant,  not  only  the  amount  of  the  judg- 
ment recovered  against  it,  but  also  the  rea- 
sonable expenses  incurred  in  defending  the 
action  against  it,  including  counsel  fees. 
WestJUld  v.  Mayo,  23  R.  292. 

P., caused  a  building  to  be  erected  on  his 
city  lot,  the  work  being  done  by  contract; 
in  the  performance  of  it,  the  contractors 
made  a>n  excavation  in  the  adjoining  side- 
walk, into  which  a  traveler  fell  and  was  in- 
jured, and  recovered  judgment  against  the 
oity  therefor.  In  an  action  by  the  city 
against  P.  on  that  judgment,  —  held,  that  as 
the  excavation  was  necessary  in  the  execu- 
tion of  the  contract,  and  within  the  contem- 
plation of  the  parties,  P.  was  liable.  Palmer 
v.  Lincoln,  25  R.  470. 
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■alary  from  the  dues  collected.    New  Orleans 
v.  Finnerty,  21  R.  569. 

82.  The  mayor.  —  A  municipal  charter 
conferring  upon  the  mayor  jurisdiction  of  a 
justice  of  the  peace  nnder  the  criminal  laws 
of  the  state  is  not  in  conflict  with  the  con- 
stitutional provision  that  no  person  charged 
with  the  exercise  of  powers  properly  belong- 
ing to  one  department  of  the  government 
ihsll  exercise  any  of  the  functions  appertain- 
ing to  either  of  the  others.  The  "depart- 
ments "  are  those  of  the  state  government, 
and  the  mayor  is  not  a  part  of  the  state  gov- 
ernment.    Santo  v.  Stale,  63  D.  487. 

Authority  to  try  and  fine  disorderly  and 
lewd  persons,  given  to  a  mayor  of  a  municipal 
corporation  by  the  charter  and  ordinances  of 
such  corporation,  is  but  a  police  regulation, 
and  does  not  contravene  that  provision  in  a 
state  constitution  which  declares  the  judicial 
power  of  the  state  to  be  confided  to  oertain 
officers,  among  which  the  mayor  of  such  cor- 
porations is  not  enumerated.  Shafer  ▼. 
Mum/no,  79  D.  656. 

Under  a  city  charter  providing  that  the 
common  council  shall  consist  of  the  mayor 
and  twelve  aldermen,  and  that  a  vote  to  levy 
a  tax  shall  be  passed  by  two  thirds  of  the 
members  elect,  the  mayor  is  not  to  be  counted 
in  the  number  of  which  two  thirds  must  be 
taken,  but  a  two-thirds  vote  of  the  aldermen 
is  sufficient    Mills  v.  Oleanon,  78  D.  721. 

Under  a  city  charter  giving  the  mayor  the 
right  to  vote  only  in  case  of  a  tie,  if  four  of 
the  eight  councilmen  vote  in  the  affirmative 
on  the  election  of  an  officer,  and  the  other 
four,  being  present  refuse  to  vote,  the  mayor 
may  vote,  and  voting  in  the  affirmative,  the 
candidate  will  be  elected.  Lannts  v.  People, 
65  R.  405, 

A  city  charter  forbidding  any  ohenffe  in 
the  mayor's  salary  during  the  term  of  his 
office  is  infringed  by  an  ordinance  providing 
that  after  the  expiration  of  the  term  of  the 
then  mayor,  the  mayor  should  serve  without 
compensation;  and  a  mayor  is  not  estopped 
from  claiming  compensation  by  his  declara- 
tions during  the  canvass  for  the  office  that 
if  elected  he  would  not  claim  compensation. 
State  v.  Mayor  etc,  54  R.  427. 

The  mayor  of  a  city,  who  was  a  lawyer  by 
profession,  was,  without  collusion  or  fraud, 
employed  nnder  a  resolution  of  the  common 
council  to  appear  for  the  city,  and  defend  a 
suit  against  it.  Held,  that  the  employment 
was  valid,  and  that  he  could  recover  the 
value  of  hie  services.  Mayor  etc.  v.  Mumy, 
20  R.  670. 

A  city  charter  provided  for  the  exercise, 
by  ordinance,  of  the  power  to  employ  legal 
counsel  for  the  assistance  of  the  common 
council,  etc.  No  such  ordinance  was  passed, 
but  the  mayor  employed  attorneys  to  give 
an  opinion  regarding  municipal  matters, 
which  was  read  at  a  meeting  of  the  common 
council,  end  acted  on.    Held,  that  the  attar* 
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neya  oould  not  recover  of  the  city  for  their 
services  in  giving  the  opinion.  Bryan  v. 
Page,  32  R.  637. 

83.  Comptroller,  or  treasurer.— 
Notice  to  the  comptroller  of  the  city  of  New 
York,  of  a  demand  against  the  city,  is  notiot 
to  the  corporation.  Field  v.  Mayor.  57  D. 
435. 

A  village  treasurer  borrowed  money  of  s 
bank  on  his  own  note,  with  hie  own  seen* 
rities  as  collateral,  professing  to  make  the 
loan  for  the  village,  and  to  anticipate  the 
collection  of  taxes,  and  the  money  was  depos- 
ited in  the  bank  to  his  credit  as  treasurer. 
Most  of  the  fund  was  paid  ont  upon  the 
village  warrants,  and  the  treasurer,  after 
the  tax  money  came  in,  drew  his  cheek 
upon  the  fund  to  pay  the  note  and  redeem 
the  collaterals.  Held,  valid  as  against  the 
village,  although  the  treasurer  proved  a  de- 
faulter. Fifth  NaL  Bank  v.  Hyde  Park,  40 
R.218. 

84.  Gammon  council.* — The  city 
council  are,  by  law,  judges  of  the  election  of 
their  members.  Mayor  v.  Morgan,  18  D. 
232;  Kendall  v.  CUy  CouncUetc,  54  R.  117. 

Directions  given  or  contracts  made  cos* 
corning  improvement  of  city  property  by 
individual  members  of  city  council,  in  whom 
no  power  in  this  respect  is  vested  by  the  city 
charter,  have  no  greater  validity  than  like 
directions  given  and  like  contracts  mads  by 
any  other  residents  of  the  city  assuming  to 
act  for  the  corporation;  nor  can  they  by  any 
subsequent  approval  or  conduct  impart  valid* 
ity  to  an  otherwise  invalid  contract  on  this 
subject.    ZoUman  v.  San  Francisco,  81  D.  9& 

A  common  council  of  a  city  have  no  right 
to  give  permission  to  a  citizen  to  inclose  for 
private  use  any  part  of  a  public  street,  ex- 
cept by  statutory  proceedings  to  alter  or 
diminish  the  width  thereof,  and  such  at 
encroachment  will  not  ripen  into  right  by 
twenty  years9  use.  8L  Vincent  ihrpkm 
Asvhtm  ▼.  Troy,  82  R.  286. 

In  the  absence  of  statute  to  the  contrary,  s 
quorum  of  the  common  oouncil  of  a  city  con- 
sist* in  a  majority  of  the  members  elected, 
and  such  a  majority  may  not  adopt  s  raw 
that  a  quorum  shall  oonsist  in  two  thirds  of 
the  members  elected.  HeisbeU  v.  Mayor 
etc,  57  R.  808. 

When  a  oity  council  has  bean  ordered  by 
mandamm  to  pay  a  debt,  and  refuses  obsdi- 
enoe,  the  members  voting  against  the  pay- 

>  guilty 
DisL  CL,  58  R.  158. 

85.  Board  of  health.  —A  city  is  not 


ment  are  guilty  of  oontompk     State  v.  6m 

-A  city  i 

liable  for  the  negligence  or  wrongful  act  of 
its  health-officers.  Ogg  v.  Lansing,  14  R. 
499;  Brown  v.  Vinalhaven,  20  R.  709;  BryaM 
v.  SL  Paul,  53  R.  31. 

The  action  of  a  board  of  health  in  finding 
that  a  nuisance  exists  on  a  person  s  prop* 

*  Notice  to  councilman,  whether  notice  to  oof* 
poratiou,  see  note,  8V  B.  tt*-6tt. 
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erty,  such  finding  being  in  the  absence  of 
§uch  person,  and  without  notice  to  him,  is 
void,  eren  when  it  comes  collaterally  in 
question.    Hution  v.  Camden,  23  R.  203. 

The  question  whether  a  nnisanoe  exists 
cannot  be  settled  conclusively,  except  in  a 
regular  course  of  law,  before  the  established 
courts  of  law  or  equity.    lb. 

The  employment  by  a  board  of  health  of  a 
city,  of  one  of  its  members,  to  vaccinate 
pupils  in  a  public  school,  is  void  as  against 
the  city,  where  the  members  of  the  board 
are  by  statute  only  authorised  to  receive  an 
annual  salary  to  be  fixed  by  the  common 
council.  Fort  Wayne  v.  Bose$UJtalf  39  K. 
127. 

Where  health  officers  of  a  city  are  em- 
powered to  remove  persons  infected  with 
■mall-pox,  and  helpless,  to  a  pest-bouse,  they 
have  implied  authority  to  employ  nurses  for 
them  at  the  expense  of  the  city.  Labrie  v. 
Manchester,  47  R.  179;  ElUoU  v.  Kalkaska 
Supervieore,  55  R.  706. 

In  the  absence  of  express  statutory  au- 
thority, the  board  of  health  of  a  town  has 
no  right  to  take  possession  of  a  dwelling- 
house  and  its  furniture  without  the  consent 
and  to  the  exclusion  of  the  owner  and  occu- 
pant, and  use  the  house  as  a  hospital  for  a 
person  found  therein  infected  with  a  con- 
tagious disease,  and  too  sick  to  be  removed 
without  danger  to  his  health;  and  the  owner 
cannot  maintain,  an  action  against  the  town 
for  such  nse  and  occupation  of  the  house. 
Spring  v.  Hyde  Park,  50  R.  334. 

While  the  board  of  health,  mayor,  and 
marshal  of  a  city  may  remove  from  the  city 
persons  infected  with  small-pox,  yet  they 
are  liable  for  negligence  in  doing  so,  and  for 
removing  them  in  stormy  weather,  and  put- 
ting them  in  an  uusafe  and  unprotected  tent, 
whereby  they  are  so  exposed  that  death 
ensues.    Aaron  v.  Broiler  63  R.  764. 

A  board  of  health  empowered  by  the 
legislature  to  regulate  ana  control  or  pro- 
hibit the  carrying  on  of  offensive  manufac- 
tures attended  by  noisome  or  injurious  odor* 
hss  no  authority  to  license  the  manufacture 
of  fertilizers  in  such  a  way  as  to  create  a 
public  nuisance.     OarreU  v.  State,  60  R.  592. 

The  health-officers  of  a  city  requested  and 
directed  plaintiff,  a  passer-by,  to  assist  them 
in  removing  a  coffin  from  the  house,  which 
he  did.  The  coffin  contained  the  body  of  a 
person  who  had  died  of  the  small-pox,  which 
fact  was  known  to  the  officers,  but  was  not 
communicated  to  plaintiff!  Plaintiff  caught 
the  disease,  and  communicated  it  to  his 
children,  who  died  thereof.  Held,  that 
plaintiff  had  no  cause  of  action  against  the 
city.     Ogg  v.  LanMng,  14  R.  499. 

A  board  of  health  was  empowered  to  take 
measures  to  preserve  the  public  health  and 
prevent  malignant  diseases,  and  to  examine 
into  nuisances  and  sources  of  filth  which,  in 
their    judgment,   would    endanger    health. 


They  removed  brush  with  oysters  growing 
on  it  in  a  public  river.  Held,  1.  That  the 
members  of  the  board  were  not  liable  for 
error  of  judgment  in  assuming  it  to  be  the 
source  of  disease;  2.  That  they  might  re- 
move it  although  it  was  not  filth;  3.  That 
the  removal  was  lawful  although  not  made 
until  after  the  disease  had  ceased;  4.  And 
that  it  made  no  difference  that  the  board 
causing  the  removal  was  composed  of  differ- 
ent members  from  the  board  ordering  it. 
Raymond  v.  Fish,  60  R  3. 

86.  Police  department.  —  A  statute 
transferring  an  existing  police  force  of  a 
city  from  the  city  government  to  commis- 
sioners appointed  by  the  statute  is  constitu- 
tional.    Baltimore  v.  State,  74  D.  572. 

A  statute  establishing  a  police  system  in 
a  citv  is  not  unconstitutional  because  of  a 
provision  of  the  constitution  which,  after 
providing  for  the  election  of  justices  of  the 
peace  and  constables  in  the  citv,  and  de- 
claring them  to  be  conservators  of  the  peace, 
concludes:  "And  the  mayor  and  city  coun- 
cil may  provide  by  ordinance,  from  time  to 
time,  for  the  creation  and  government  of 
such  temporary  additional  police  as  they 
may  deem  necessary  to  preserve  the  public 
peace. n  This  provision  does  not  take  from 
the  legislature  the  power  to  establish  a 
police  system  in  the  city,  and  merely  au- 
thorises the  city  to  organise  a  temporary 
police  additional  to  the  existing  system.    lb. 

A  statute  establishing  a  board  of  police 
commissioners  in  a  city  is  not  unconstitu- 
tional because  it  makes  it  the  duty  of  the 
sheriff  to  act  under  the  board  for  the  preser- 
vation of  peace,  or  because  it  authorises  the 
board  to  call  out  the  military  force  of  the 
citv.    lb. 

A  city  is  not  liable  for  an  assault  and  bat- 
tery committed  by  police-officers  in  an  at* 
tempt  to  enforce  a  city  ordinance.  Police* 
officers  are  public  officers,  and  not  the  agents 
or  servants  of  the  city.  BuUrick  v.  Lowell, 
79  D.  721. 

A  city  does  not  become  liable  for  an 
assault  and  battery  committed  by  its  police- 
officers  in  enforcing  a  city  ordinance  be- 
cause it  authorizes  its  solicitor  to  &PP**r 
and  defend  a  suit  against  the  police-officers. 
This  does  not  constitute  a  ratification  and 
adoption  of  the  acts  of  the  officers.     lb. 

Action  cannot  be  maintained  against  a 
city  for  personal  injury  sustained  by  one 
while  aiding  its  police-officers,  at  their  re- 
quest made  in  accordance  with  a  city  ordi- 
nance, in  arresting  violent  disturbers  of  the 
peace.     Cobb  v.  Portland,  92  D.  593. 

A  municipal  corporation  is  not  liable  for 
the  wrongful  act  of  a  police  magistrate  and 
of  a  member  of  the  police  force  appointed 
by  legislative  authority,  committed  in  an 
attempt  to  enforce  an  unauthorized  ordi- 
nance of  the  city.  Qrwnbinev.  Mayor  etc, 
29R.626.    S.  P.,  CahotU  v.  Boone,  33  R.  154. 
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The  ohief  of  police  of  a  city  ia  an  officer 
of  the  state,  and  U  not  subject  to  removal 
by  the  mayor,  and  the  mayor  is  liable  in 
damages  to  him  in  a  civil  action  for  such  re- 
moval.     Bun*  T.  Hardwkkc,  32  R.  840. 

A  city  is  not  liable  for  a  wrong  committed 
by  one  of  ita  police-officers,  wantonly,  and 
not  in  the  discharge  of  bio  duty,  Mcl&roy 
r.  City  Council  (it,  3S  R.  791. 

A  police-officer  impended  by  the  mayor 
ef  a  esty  nnder  authority  of  the  oity  char- 
tar,  "for  sufficient  cause, "  ia  not  entitled  to 
wages  daring  the  period  of  suspension, 
although  the  city  cuuiicil  afterward  declared 
the  oaiiio  of  suspension  insufficient  Steuben- 
vUImt.  CWp,  43R.  417. 

Police-officer*  of  cities  ore  not  within  the 
eongtitutional  provision  furltiddiug  legisla- 
tion to  change  the  com  pen  sat  ion  of  public 
officers  while  in  office,  JUaugain  v.  Brook- 
lyn, 60  R.  70S. 

A  atatute  prohibiting  the  removal  of  poliae- 
offiaera  in  cities,  for  political  reasons,  or  for 
other  certain  prescribed  causes,  and  pre- 
scribing a  mode  of  trial  for  all  officers,  is 
general  Find  valid.  FUtgeraid  v.  New  Brunt- 
trick.  54  R.  182. 

Boarda  of  police,  whether  to  be  regarded 
as  courts  or  jriiwi  corporations,  qutere.  Board 
•/  Police  v.  Grant,  47  D.  102. 

A  servant  was  driving  his  master's  horse 
on  a  atreet  of  a  oity  faster  than  was  per- 
mitted by  the  ordinance;  he  and  the  horse 
were  taken  into  custody  by  the  police,  by 
whoaa  negligence  the  hone  escaped  and  waa 
killed.      Hrld,  that  the  city  was  not  liable 

therefor.    Elliott  v.  PMltuUlphia,  1C  R.  591. 

Police-officers,  appointed  by  a  city,  in 
making  arrests  for  felonies  act  not  aa  agents 
of  the  city,  bnt  of  the  state;  and  bo  where 
police-officers  of  a  city,  in  arresting  a  woman 
for  infanticide,  conducted  so  carelessly  that 
she  died  in  consequence, — held,  that  the 
oity  was  not  liable  in  damages.  I'ollock  v. 
Lotdnillc.  26  R.  260. 

87.  Fite  department.  —  An  action  will 
not  lie  against  a  city  by  one  whose  property 
haa  been  burned,  for  a  defective  fire  depart- 
ment nor  for  the  neglect  of  fire  companies 
and  officers.  Wheeler  v.  Cincinnati,  2  R. 
388;  Filter  v.  Boston,  6  R.  196;  JetoeU  v. 
Nop  Haven,  9  R.  3S2;  Torbutli  v.  Noivnch,  9 
B.  39ft;  Grant  v.  Brie,  6  R.  272;  Haya  v. 
OsMoeA,  14  R.  700;  Heller  v.  Bedalia,  14  R. 
444;  Oreemmat  v.  Louisville,  26  R.  2G3;  floft- 
inson  T.  BrantmUe,  44  R.  770;  Wilcox  v.  Chi- 
cago, 47  K.  434;  Wtlth  v.  Rutland,  48  R. 
782;  Burriliv.  Awjuttii.  57  R.  788. 

A  room  in  a  town  fiie-cii-ina  bouse  had 
been  aupolied  with  furnitnra  for  the  aae  of 
the  firemen,  purchased  by  contributions  from 
the  town,  from  citizens,  and  from  members 
of  the  oompany,  by  prise  money  gained  in  a 
contest  with  another  company,  and  by  as- 
leeaments  on  the  members.  The  furniture 
waa  a*ed  for  ten  years  by  the  succeeding 
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oompaniea,  until  the  numbers  of  the  existing 
oompany  removed  it,  divided  it  among  them- 
selves, and  diabandad.  Tna  tnosnben  were 
appointed  by  the  town  engineer*.  Held, 
that  the  town  could  replevy  it.  BrvcUmt  v. 
Sherman,  64  tt.  434. 

V.    Decisions  Afplicaelb  TO    PaBTICTTL ■'. 

88.  Albany.  — The  city  haa  jurisdic- 
tion over  the  basin  constructed  in  the  Hud- 
son River,  opposite  said  city,  nnder  the  act  of 
1823,  for  the  purpose  of  passing  by-lawa  to 
prevent  obstructions  to  navigation  therein, 
and  enforcing  the  same  by  penalties  not  ex- 
ceeding twenty-five  dollara  for  each  offense. 
Hart  v.  Albany,  24  D.  165. 

The  corporation  haa  power  to  cleanse  the 
basin  in  the  Hudson  River,  at  the  terminatioa 
of  the  Erie  Canal,  if  it  can  be  done  by  eica- 
vatiog  or  deepening  the  channel,  and  ia  lia- 
ble to  indictment  for  a  neglect  to  do  an, 
whereby  accumulations  of  deposits  are  saf- 
fured  to  continue  in  such  basin  which  an 
injurious  to  the  public  health.  People  v.  Al- 
bany, 27  D.  96. 

Such  corporation  has  no  power  to  remove 
the  bulkhead  at  the  end  of  auch  basin  erected 
by  a  joint-stock  company,  nnder  a  special 
act  of  the  legislature,  even  though  a  nui- 
sance to  the  public  health  ia  occasioned 
thereby,  and  ia  not  subject  to  indictment 
for  neglecting  to  do  so.      lb. 

89.  Baltimore.  —  In  an  ordinance  de- 
claring that  if  the  health  commissioner 
should  report,  in  writing,  "  that  a  nuiaaui 
ousts  in  any  street,  lane,  or  alley  in  the  city 
of  Baltimore  which  will  endanger  the  health 
thereof, "  the  Word  ' '  thereof  "  was  construed 
not  to  refer  to  the  whole  city,  but  to  a  street, 
lane,  or  alley,  and  the  ordinance  waa  consid- 
ered within  the  power  conferred  by  the 
charter.     Baitimorev.  Hughes,  19  D.  243. 

The  union  of  two  boards  of  commissioners, 
without  any  direction  regarding  the  mod* 
of  performance  of  their  duties,  will  dispense 
with  the  formality  of  the  written  report 
which  formerly  one  prepared  before  the 
other  could  act.     lb. 

Where  an  ordinance  required  the  commis- 
sioners to  form  a  decisive  opinion  that  a 
nuisance  exists  which  would  endanger  the 
health  of  a  particular  part  of  the  oity,  it  ia 
sufficient  it  this  opinion  appear  from  the 
certificates  in  the  warrant.  If  the  warrants 
disclose  an  opinion  that  the  nuisance  might 
endanger  the  health  of  the  city,  too  tax  im- 
posed cannot  be  enforced.     lb. 

If  the  existence  of  the  nuisance  ia  required 
by  the  ordinance  to  be  certilied  to  in  writing, 
the  fact  cannot  be  established  by  parol.      A 

A  statute  authorizing  the  city  to  require 
owners  of  lots  to  wall  them  in,  where  they 
are   bounded   on  a  watercourse  within   the 

v.  Leffenwn,  46  D.  145. 


*er  lades  to  Kotos  in 

Acts  of  Maryland  assembly  relative  to 
power  of  the  municipal  authorities  to  open 
•treats  do  not  entitle  one  as  a  matter  of 
right  to  have  a  particular  street  opened  by 
direction  of  corporate  authorities,  and  there- 
fore it  cannot  be  urged  that  a  bill  for  such 
relief  is  not  maintainable  in  equity,  because 
complainant  has  a  remedy  with  the  munici- 
authorities.     White  v.  FUmmgain,  54  D. 
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Commissioners  for  opening  and  widening 
streets  having  a  special  public  duty  and  juris- 
diction assigned  them,  to  be  executed  in  a 
prescribed  form,  their  proceedings  are  of  a 
legal  character,  and  must  be  regarded  as 
subject  to  all  the  incidents  of  proceedings 
in  the  nature  of  a  writ  of  inquisition  ad  quod 
damnum,  being  but  means  to  the  same  end. 
State  v.  Grave*,  81  D.  639. 

Persons  dealing  with  such  commissioners 
for  property  or  materials  partially  appropri- 
ated to  public  use  deal  with  them  as  public 
officers,  acting  under  the  municipal  councils, 
which  hare  the  power  and  the  right  to  aban- 
don any  projected  improvement,  when  it 
becomes  obvious  that  it  will  not  promote  the 
public  good.    lb. 

Proceedings  of  such  commissioners  are  a 
substitute  for  the  inquisition  of  a  jury,  to 
ascertain  the  actual  cost  of  any  projected 
improvement,  and  have  no  further  effect. 
lb. 

90.  Boston.  — That  power  is  judicial 
which  is  vested  in  the  mayor  and  aldermen 
of  the  city,  as  to  laying  out  or  widening 
streets,  "whenever  in  their  opinion  the 
safety  or  convenience  of  the  inhabitants  of 
said  town  shall  require  it,"  snd  a  certiorari 
lies  to  remove  their  proceedings  in  such  a 
case.    Park  ▼.  Boston,  19  D.  322. 

Where  the  mayor  and  aldermen  adjudge 
necessary  the  widening  of  a  certain  street, 
the  fact  that  a  private  individual  gave  a  bond 
to  contribute  to  the  expense  will  not  vitiate 
the  proceedings,  if  such  bond  was  not  made 
the  basis  of  their  adjudication,  and  the  ben- 
efit really  for  the  individual  and  but  color- 
ably  for  the  city.     lb. 

The  making  and  regulation  of  atreets  and 
highways  in  the  city  is  provided  for  exclu- 
sively by  special  statutes,  and  a  by-law 
made  in  pursuance  thereof  is  not  invalid, 
although  inconsistent  with  a  general  statute 
on  the  same  subject  Qoddard,  Petitioner, 
28  D.  269. 

An  ordinance  providing  that  no  person 
shall  set  up,  use,  or  drive,  in  the  city,  any 
omnibus,  under  a  penalty  of  not  less  than 
live  nor  more  than  twenty  dollars  every 
time  such  carriage  is  used,  unless  he  first 
obtains  a  license  from  the  mayor  and  alder- 
men, and  pays  a  tax  or  duty  on  each  car- 
riage, varying  from  one  to  twenty  dollars, 
according  to  the  kind  of  carriage  and  the 
stand  occupied,  is  not  authorized  by  an  act 
for  the  due  regulation  of  omnibuses,  stages, 


etc.,  and  is  void.  Com,  v.  Stodder,  48  D. 
679. 

A  city  ordinance  forbidding  the  inhabitants 
of  another  town  from  setting  up  coaches  and 
omnibuses  to  carry  passengers  from  such 
other  town  to  and  from  Boston,  without  first 
obtaining  a  license,  is  void.     lb. 

The  control  of  construction  of  common 
sewers  in  the  city  is  vested  exclusively  in 
the  board  of  aldermen,  and  the  city  is  not 
liable  for  any  injury  or  inconvenience  occa- 
sioned to  private  persons  by  the  location  or 
construction  of  such  sewers  according  to  the 
order  of  that  board.  Cldld  v.  Boston,  81  D. 
680. 

Care  and  maintenance  of  common  sewers, 
when  built,  devolve  wholly  upon  the  city,  and 
it  is  bound  to  provide  for  keeping  them  in 
order  through  such  agents  and  officers  as  it 
may  choose  to  select  and  appoint;  and  the 
city  is  liable  for  negligently  permitting  them 
to  occasion  a  nuisance  to  the  property  of 
citizens  whose  private  drains  connect  with 
them,  if  such  nuisance  does  not  result  from 
their  original  plan  of  construction,  and 
might  have  been  avoided  by  keeping  them 
in  proper  condition.    lb. 

A  common  sewer,  when  built,  becomes 
the  property  of  the  city,  and  no  private  per- 
son has  any  power  to  interfere  with  it.     lb. 

An  indenture  granting  to  the  city  the 
"right  to  dig,  lay,  and  maintain  all  con- 
venient and  necessary  sewers  or  drains  from 
the  upland  to  the  channel  or  deep  water 
within  the  basin,  according  to  law  and  the 
common  and  usual  practice  for  the  time  be- 
ing within  the  city,"  must  be  construed  to 
apply  not  only  to  the  wants  of  the  city  as  s 

Cnvate  owner  of  lands  in  the  neighborhood, 
ut  also  to  the  sewers  for  general  use,  which 
it  might  be  its  duty,  m  its  municipal 
capacity,  to  construct  and  maintain.    lb. 

The  statute  of  1872,  chapter  364,  author- 
ising the  city  to  issue  bonds  and  lend  the 
proceeds  on  mortgage  to  the  owners  of  land, 
the  buildings  upon  which  were  burned  by 
the  great  fire  of  1872,  is  unconstitutional. 
Lowell  v.  Boston,  15  R.  39. 

91.  Brooklyn  — An  assessment  for  im- 
proving a  street  need  not  be  made  by  jury 
or  commissioners,  under  section  7  of  article 
1  of  the  New  York  constitution,  since  that 
provision  applies  only  to  private  property 
taken  for  public  use  by  right  of  eminent  do- 
main, and  not  to  cases  of  taxation.  People 
v.  Brooklyn,  55  D.  266. 

92.  Burlington.  —  By  the  act  of  Con- 
gress laying  otf  the  city  it  was  provided 
"  that  a  quantity  of  land,  of  proper  width, 
on  the  river  bank,  at  the  town  of  Burling- 
ton, and  running  with  the  said  river  the 
whole  length  of  said  town,  shall  be  reserved 
from  sale,  for  public  use,  and  remain  forevei 
for  public  use  as  a  public  highway,  and  foi 
other  public  uses."  Held,  1.  That  the  effect 
of  this  act  was  to  restrict  the  power  of  abac- 
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late  disposition  by  the  government,  and  the 
city  took  the  land  subject  to  the  trusts  and 
conditions  expressed  in  the  act;  2.  That 
the  natural  accretions  from  the  river  to  the 
reserved  strip  partook  of  the  same  nature  as 
the  original  reservation,  and  was  held  by  the 
tame  tenure,  and  subject  to  the  same  use 
and  conditions;  3.  That  the  owners  of  lots 
abutting  on  this  reservation  did  not,  by 
their  purchase,  acquire  the  title  to  it,  but 
that  they  acquired  such  rights  as  would  en- 
able them  to  enjoin  a  diversion  of  it  to  uses 
and  purposes  foreign  to  and  inconsistent 
with  the  act  of  Congress;  and  4.  That  the 
construction  of  a  railway  upon  a  reservation 
would  be  a  "public  use  "  within  the  mean- 
ing of  the  act,  but  that  the  city  had  no  right 
to  make  an  unqualified  disposition  of  it  to  a 
railway  company,  to  be  held  and  used  as  its 
private  property,  although  it  might  lawfully 
convey  the  right  of  way  to  a  railway  oom- 
pany.    Cook  v.  Burlington,  6  R  649. 

98.  Charleston.  —  A  large  part  of  the 
city  having  been  burned,  the  legislature  au- 
thorized the  city  to  issue  and  lend  its  bonds 
to  citizens  desiring  to  rebuild.  The  bonds 
were  issued  and  Tent  accordingly.  Held, 
that  they  were  invalid.  Feldmcm  v.  CUp  of 
Charleston,  55  R.  6. 

94.  Chicago. — An  action  on  an  implied 
assumpeU  may  be  maintained  by  the  city  to 
collect  an  assessment  for  opening  a  street, 
and  to  pay  the  same  to  property  holders. 
Whteltr  v.  Chicago,  76  D.  736. 

The  common  council  may  extend  time  for 
return  of  an  assessment  under  a  statute 
which  provides  that  the  "  commissioners  shall 
sign  and  return  the  same  to  the  oommon 
council  within  forty  days  of  their  appoint- 
ment" The  word  "shall "is  here  merely 
directory.    lb. 

An  act  of  the  legislature  for  establishing 
and  improving  a  public  park,  after  providing 
for  the  appointment  of  a  board  of  commis- 
sioners with  authority  to  purchase  land, 
provided  further,  that  for  the  purpose  of 
paying  for  suoh  lands,  the  bonds  of  the  city, 
to  such  an  amount  as  should  be  necessary, 
should  be  issued  by  the  mayor,  comptroller, 
and  clerk,  from  time  to  time,  as  the  same 
should  be  required  by  the  board  of  park  com- 
missioners, and  that  they  should  be  delivered 
to  said  board  upon  demand.  In  pursuance 
of  this  authority  the  board  of  park  commis- 
sioners determined  that  bonds  of  said  city 
should  be  issued  to  the  amount  of  five  hun- 
dred thousand  dollars,  for  the  purpose  speci- 
fied, and  applied  to  the  city  officers  named  to 
issue  suoh  bonds,  which  they  refused  to  do. 
Held,  that  a  mandamus  would  not  be  issued. 
People  v.  Chkaao,  2  R.  278. 

A  penal  ordinance  pronouncing  steam- 
boats emitting  dense  smoke  to  be  a  nuisance 
is  reasonable,  and  not  unconstitutional  as 
affecting  vessels  on  the  Chicago  River,  ifor- 
v.  Chicago,  61  R.  696. 


95.  Dee  Moines.  —  The  building  of  side. 
walks  is  a  legitimate  municipal  object  under 
the  charter  of  the  city.  Clark  v.  De*  Mouu% 
87  D.  423. 

96.  Detroit.  —The  recorder's  court  hit 
no  jurisdiction  over  a  complaint  for  obstruct- 
ing an  alley  in  the  city,  where  it  appem 
that  the  alley  had  never  been  opened  or  used 
as  suoh;  that  the  obstruction  complained  of 
existed  at  the  time  the  ordinance  was  passed 
under  which  the  proceeding  was  had;  sad 
that  the  main  point  in  issue  was  that  of  titb 
to  the  alleged  easement.  The  rights  of  the 
parties  must  be  settled  in  the  public  courts. 
Jackson  v.  People,  77  D.  491. 

97.  Dubuque.  —The  city  was  laid  out 
by  authority  of  an  act  of  Congress.  By  this 
act  no  title  vested  in  the  corporation  to  tbs 
streets;  subject  to  the  public  right  of  way, 
the  fee  of  the  land  over  which  the  street 
passes  is  in  the  owner  of  the  adjoining  lots. 
The  city  has  the  power  to  regulate  the  pub- 
lic use  thereof,  and  may  represent  the  pub- 
lic in  vindicating  its  right  Neither  tbt 
ownership  of  the  soil  nor  of  the  easement  oi 
the  public  is  in  the  corporation.  Hence  tbt 
city  cannot  maintain  trespass  against  tbt 
owner  of  an  adjoining  lot  for  injuries  done  to 
a  cistern  built,  against  his  objections,  be- 
tween the  line  of  his  lot  and  the  center  oi 
the  street.    Dubuque  v.  Moloney,  74  D.  3591 

98.  Frederick.  —  The  power  or  pri  vilegi 
granted  to  the  town  by  the  Maryland  act  of 
1847,  chapter  224,  entitled  "  An  act  to  opes 
and  widen  Carroll  Creek,  in  Frederick  City,* 
was  for  the  public  food,  and  created  ne 
vested  rights  as  against  the  state.  It  was 
ordinary  legislation  as  contradistinguished 
from  compact,  and  was  liable  to  be  repealed 
as  well  by  the  general  law  adopting  the  cods, 
as  b  v  a  special  law  expressly  altering  or 
abolishing  the  powers  of  the  corporation; 
and  was  in  fact  effectually  and  completely 
abrogated  and  repealed  by  the  act  of  1860 
adopting  the  code.  Mayor  v.  Qraokon,  96  D. 
691. 

99.  Jefferaonville.--The  remedy  lor 
collecting  dues  for  street  improvements  bv 
precept  from  the  council,  mayor,  and  clerk 
of  the  city  is  constitutional  Fkmrnoy  v. 
JeffcrsonvUk,  79  D.  468. 

100.  Lexington.  —  When  a  square  m 
the  city  does  not  determine  for  itself  in  favor 
of  an  improvement,  the  city  council  may,  un- 
der the  eleventh  section  of  its  charter,  decade 
for  and  control  it.  The  provisions  of  tbs 
charter  requiring  a  representative  from  each 
square,  and  unanimity  in  the  city  pommiX 
before  any  improvement  can  be  undertake*, 
prevent  the  exercise  of  such  power  from  be* 
mg  construed  to  be  legislation  without  repre- 
sentation. City  of  Lexington  v.  MoQut&m, 
35  D.  159. 

101.  Macon.  —  The  mayor  and  council 
have  power  and  authority  to  keep  the  streets, 
alleys,  etc,  in  good  condition;  and  as  pahbs 
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affieers  it  is  their  duty  to  exercise  this  power, 
tod  to  keep  the  streets,  alleys,  lanes,  and  side- 
walks in  such  condition  that  persons  passing 
over  and  along  them  may  do  so  with  safety 
and  convenience.  For  their  neglect  to  re- 
move nuisances  likely  to  endanger  life  or 
limb,  they  are  liable.  Parker  ▼.  Macon,  99 
D.  486. 

102.  Milwaukee. —  The  city  council 
had  power  to  pass  an  ordinance  "  to  establish 
s  city  slaughter-house,  and  to  regulate  the 
management  of  slaughtering-houses  and  pack- 
ing-houses in  the  city  of  Milwaukee,  and  to 
prohibit  the  sale  of  diseased  meat  in  said 
<&tv.M    Milwaukee  v.  Groat,  91  D.  472. 

103.  Mobile).  —  The  city  is  not  a  neces- 
sary party  to  a  suit  to  enjoin  the  lessee  of  its 
water- works  from  taking  water  from  a  stream 
which  said  city  itself  would  have  had  no  right 
to  take.  His  acts  in  so  doing  were  entirely  out- 
side of  his  lease,  and  as  to  such  acts,  he  can- 
not be  regarded  as  the  lessee  of  said  city,  and 
it  is  not  necessary  that  it  should  l>c  before 
the  court.    Burden  ▼.  SteSm,  62  D.  758. 

Express  power  is  given  to  the  city  bv 
charter  to  prohibit  sale  of  meat,  game,  poul- 
try, and  vegetables,  except  at  the  public 
market    Shelton  v.  Mobile,  fiB  D.  148. 

The  charter  authorized  a  tax  upon  ••  itin- 
erant or  transient  merchants,  steamboats  or 
other  vessels,  remaining  in  said  corporation 
less  than  a  year."  Held,  1.  That  this  did 
not  authorize  the  taxation  by  the  city  au- 
thorities of  a  ferry-boat  plying  daily  be- 
tween that  city  and  the  eastern  shore  of 
Mobile  Bay,  in  another  county,  transporting 
freight  and  passengers,  and  returning  each 
night  to  the  eastern  shore,  where  its  owner 
resided,  and  whence  it  commenced  its  daily 
trips,  although  the  vessel  was  registered  in 
the  Mobile  custom-house,  in  the  same  col- 
lection district;  2.  That  a  steamboat  plving 
between  Mobile  and  Columbus*  Mississippi, 
transporting  freight  and  passengers,  and 
owned  by  residents  of  another  (Pickens) 
county,  wan  prima  facto  exempt  from  such 
taxation,  but  was  still  liable  to  such  taxation 
if  it  had  a  sites,  fixed  or  temporary,  within 
that  city.     Mayor  etc,  v.  Baldwin,  29  R.  712. 

104.  Now  Orleans).  —  The  municipal 
luthorities)  are  not  empowered  to  allow  any 
erection  on  the  streets,  or  banks  of  the  Mis- 
rissipi  River,  which  will  obstruct  the  free  nee 
of  suoh  places  by  the  public  8hepherd  v. 
New  Orleans,  41  D.  269. 

Permission  given  by  the  city  council  to 
greet  buildings  on  its  streets,  or  on  the  banks 
>f  the  river,  incommodious  to  the  public, 
loes  not  prevent  a  subsequent  council  from 
•©moving  such  obstructions.     lb. 

No  one  has  the  right  to  the  permanent  oc- 
rupancy  of  the  banks  of  the  Mississippi,  in  the 
fity,  but  the  oity  council  may  erect  wharves 
hereon,  at  such  places  as  commerce  may  re- 
[uire.     2b\ 

A  governmental  function    conferred  for 


public  purposes  is  exercised  by  the  city  in 
appointing  watchmen,  whose  duties  are  the 
preservation  of  public  order  and  tranquillity; 
and  the  city  is  therefore  not  liable  for  the 
acts  of  suoh  officers.  Stewart  v.  New  Orleans, 
61  D.  218. 

City  ordinance  No.  708,  contracting  with 
a  person  at  the  time  city  attorney,  to  collect 
all  bills  for  taxes  assessed  on  property  as  un- 
known, and  all  unsatisfied  judgments  in  favor 
of  the  city  for  taxes,  is  not  in  conflict  with 
any  provision  of  the  city  charter,  or  with  any 
of  the  rights  of  the  assistant  city  attorney. 
State  ▼.  Heath,  96  D.  890. 

The  city  has  authority  to  employ  an  attor- 
ney at  law,  conversant  with  city  affairs,  to 
facilitate  the  collection  of  debts  due  her,  so 
long  as  she  does  not  thereby  infringe  upon 
any  of  the  rights  of  her  officers.    lb. 

The  city  has  no  right  to  revoke  her  con- 
tract, impair  her  obligation,  or  divest  the 
vested  rights  of  a  person  with  whom  she  has 
contracted,  by  enacting  an  ordinance  by  her 
council,    lb. 

105.  New  York.  —The  question  of  the 
neoessitv  of  extending  a  street  in  the  oity 
cannot  be  raised  on  a  motion  to  confirm  the 
report  of  the  commissioners  of  assessment. 
Matter  of  Albany  Street,  25  D.  618. 

The  water  commissioners  are  agents  of  the 
oity,  for  whose  acts  the  municipality  is  an* 
swerable,  though  selected  by  the  governor 
and  senate,  and  not  subject  to  control  or 
removal  by  the  city.  Bailey  v.  Mayor  etc., 
88  D.  669. 

The  common  council  have  no  power  to 
grant  to  individuals,  for  an  indefinite  period, 
the  right  to  construct  and  maintain  a  rail- 
way m  the  public  streets  of  the  city,  for 
their  private  advantage.  Miihau  v.  Sharp, 
84  D.  814. 

The  act  of  March  27, 1821,  "  to  provide  for 
expense  of  extending  the  Battery,  in  the  oity 
of  Mew  York,"  etc.,  did  not  authorize  the 
oity  common  council  to  pass  a  resolution  em- 
powering a  person  to  erect  a  pier  in  the  line 
of  suoh  extension,  but  for  private  objects, 
and  not  for  the  purpose  of  such  extension. 
People  v.  Vanderbilt,  84  D.  361. 

A  statute  created  a  department  of  chari- 
ties in  the  citv,  to  have  charge  of  the  alms- 
houses, and  the  care  of  paupers,  destitute 
children,  lunatics,  etc.,  the  officers  of  which 
were  to  be  appointed  by  the  mayor.  Held, 
that  the  duties  of  the  department  were  pub- 
lic in  their  character,  and  not  municipal,  and 
that  the  officers  and  their  employees  were 
not  servants  of  the  city  in  such  sense  as 
to  make  it  liable  for  their  negligence  while 
using  its  property  in  the  discharge  of  their 
duties.     Maximilian  v.  Mayor,  20  K-.  468. 

106.  Ottawa.  —  The  citv  has  exclusive 
control  over  streets,  etc.,  within  its  corporate 
limits,  and  the  authorities  of  the  township 
have  no  power  to  levy  a  tax  upon  the  citi- 
zens of  the  city  for  the  purpose  of  erecting 
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a  bridge  within  it    Ottawa  v.  Walker,  74  D. 
121. 

The  city  has  power,  under  its  charter,  to 
enact  ordinance  imposing  penalty  upon  com- 
manders of  canaUooats,  etc.,  for  injuries 
done  by  them  to  bridges  over  a  canal  within 
the  city  limits,  although  the  legislature  had 
previously  conferred  the  same  power  upon 
the  canal  "board  of  trustees/'  Korai  v. 
OUawa,  83  D.  255. 

107.  Richmond.  —The  city  is  not  li- 
able for  the  loss  of  slave  admitted  into  the 
city  hospital,  by  reason  of  the  negligence  of 
the  city  s  agents  at  the  hospital.  Richmond 
v.  Long,  94  D.  461. 

108.  Sacramento. — Street  assessments 
must  be  listed  to  owner,  if  known,  and  if  not 
known,  to  him  as  "unknown  owner,9*  under 
the  charter  of  the  city,  which  provides  that 
street  assessments  shall  be  levied  and  col- 
lected as  provided  in  the  general  revenue 
laws  of  the  state.  Mayo  v.  Ah  Lou,  91  D. 
695. 

109.  San  Francisco.  —  Where  a  pur- 
presture  or  encroachment  in  the  form  of  a 
wharf  has  been  erected  in  the  bay,  beyond 
the  city  front,  the  right  to  recover  possession 
is  in  the  people,  and  not  in  the  owner  of  the 
land  adjoining  on  the  city  front  '  Dana  v. 
Jackson  Street  Wharf  Co.,  89  1>.  164. 

Where  land  has  increased  by  accretion  of 
alluvion  in  the  bay,  on  the  water-front  of 
the  city,  as  established  by  statute,  below 
low-water  mark,  the  owner  of  the  lot  adja- 
cent has  no  right  of  entry  thereon  to  the 
exclusion  of  the  state,  or  for  which  he  can 
maintain  ejectment  against  a  stranger.    lb. 

110.  St.  Paul.  —The  city  is  liable  for 
the  acts  and  contracts  of  aldermen  of  each 
ward,  who  by  the  city  charter  are  given  the 
powers  of  street  commissioners  to  contract 
concerning  the  streets,  sewers,  eta,  of  their 
respective  wards;  for  the  charter  reserves  to 
the  common  council  of  the  city  a  general 
supervision  and  control  over  their  proceed- 
ings.   St,  Paul  v.  Seitz,  74  D.  753. 

111.  Washington.  —  The  law  requires 
all  areas  in  the  city  to  be  protected  by  rail- 
ings, with  an  allowance  of  four  feet  for  an 
opening  or  entrance.  The  property  in  ques- 
tion had  an  area  along  its  entire  front,  but 
had  no  railing.  The  plaintiff  fell  into  the 
area,  and  was  seriously  injured.  Held,  no 
defense  that  he  fell  into  the  area  at  a  point 
where  the  opening  or  entrance  would  nave 
been  had  a  railing  been  erected.  MeOill  v. 
District  of  Columbia,  54  R.  256. 

MUNICIPAL  OOTJNOH*. 

Power  of,  to  punish  contempt,  see   Coir- 

TEMPT,  5. 

MUNICIPAL   OFFICERS. 

Declarations  of,  as  evidenoo,  see  EvroKHOm, 
137. 


What  killing  is,  see  Homicide,  1-& 

MUTUAL  ACCOUNTS. 

Exception  of,  in  limitation  laws,  m 
tatioms  or  Actions,  67. 

MUTUAL  CONSENT. 
When  constitutes  valid  marriage,  m 

ftUGK  AKD  DlVOBOB,  12. 


Mia- 


MUTUALITY. 

In  accounts,  see  Accounts,  1. 

Must  exist  in  estoppels,  see  Estoppel,  X. 

Necessity  of,   to  enforceable  contract,  ess 

Sraorno  Fkbiobmancb,  12. 
Of  awards,  see  Arbitration,  etc,  24. 
Of  contracts,  see  Contracts,  5. 
Of  demands  to  be  set  off,  see  Set-off, 

11. 


Firm  name,  see  Partnbrship,  25-27. 

Naming  parties  in  bill  in  equity, 
ino,  58. 

Naming  parties  in  declaration, 
WO,  12. 

Of  accused  and  person  injured,  in  indict- 
ment, see  Indictment,  12,  13. 

Of  accused,  must  appear  in  warrant,  see  Ar- 
rest, 16. 

Of  corporation,  suits  in,  see  Corporations, 
102. 

Of  deceased,  in  indictment  for  murder,  see 
HomoiDB,  21. 

1.  lftd<Ue  name  disregarded.* — A  let- 
ter inserted  between  the  Christian  and  sur- 
name is  not  a  part  of  either,  and  may  be 
omitted.    Hart  v.  Lindsey,  43  D.  597. 

2.  Identity  of  name  evidence  of 
identity'  of  person,  — That  the  obligor 
and  obligee  are  the  same  person  is  not  a 
legal  deduction  from  the  identity  of  the 
names.    Allin  v.  Shadbumt,  25  D.  121. 

A  name  is  means  of  identification,  and 
though  defendant  may  be  sued  by  a  wrong 
name,  yet  so  long  as  he  can  be  identified  ai 
the  one  against  whom  the  judgment  ra 
rendered,  it  is  binding  against  him.  Parry 
v.  Woodion,  84  D.  51. 

8.  What  names)  are  idem  sjpnanat 
—  The  difference  in  pronunciation  between 
Josiah  and  Josier  is  so  slight  as  not  te 
amount  to  a  variance.  8chooler  ▼.  Aakud, 
13  D.  232. 

A  judgment  against  "  John  Bobb  **  i»  a  lien 
on  lands  of  "John  Bubo,"  both  forma  being 
the  same  in  sound,  according  to  the  pronun- 
ciation prevailing.  Myer  v.  Fegaiy,  80  D. 
534. 

4.  What  are  not. — The  principle  of 
idem   sonoat  is,   in   general*  applicable  to 


*  But  one  Christian  name 
see  note,  21 R.  18L  182. 

t  Doctrine  of  idem 
334:  2SB,  4891 


known  to  the  Urn, 
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otniM  similarly  pronounced,  but  does  not 
apply  to  the  entry  of  the  defendant*!  name 
on  the  judgment  docket,  where  the  name  is 
differently  spelled,  as,  for  instance,  Joest 
for  Yoesfc.  HeU  and  Lover's  Appeal,  SO  D. 
690. 

5.  Addition  «  Jr. "  —  "  Junior"  is  no  part 
oi  a  man's  name,  and  need  not  be  affixed  to 
the  name  or  signature  of  a  person,  although 
he  is  the  younger  of  the  persons  bearing  the 
same  name.  Johnson  ▼.  Ellison,  16  D.  163; 
Brainard  v.  StUptun,  27  D.  632, 

"  Junior, n  annexed  to  a  grantee's  name  in 
a  deed,  is  no  part  of  the  name,  but  is  de- 
scriptive merely,  and  in  suoh  a  oase,  if  there 
are  three  persons  of  the  same  name,  grand- 
father, father,  and  son,  the  latter  a  miuor  of 
seven  or  eight  years  of  age,  and  it  appears 
that  the  father  is  known  as  "junior,'  and 
that  the  original  contract  of  sale  was  made 
with  him,  he  will  be  deemed  the  party  in- 
tended  in  the  deed.  PailgeU  v.  Lawrence, 
40  D.  232. 

0.  Adoption  of  fictitious  name.  —  In 
Massachusetts,  and  elsewhere,  one  may 
make  the  name  and  signature  of  another 
virtually  his  own,  by  using  it  or  allowing  it 
to  be  used  in  the  course  of  his  business;  and 
where  a  party  adopts  a  name,  he  will  be 
holdeh  by  contracts  executed  in  such  name, 
whether  the  name  so  assumed  be  an  artificial 
one,  or  the  proper  name  of  a  living  person. 
Pease  v.  Pease,  95  D.  225. 

In  principle,  there  is  no  difference  between 
assuming  a  purely  artificial  name,  by  which 
to  transact  business,  and  assuming  the  proper 
name  of  some  other  natural  person;  only 
this,  that  in  the  latter  case  the  proof  ought 
to  be  very  clear,  to  show  that  the  contract 
was  not  designed  to  be  the  personal  contract 
of  such  natural  person.     lb. 

NATIONAL  BANKS. 

Generally  considered,  see  Banks  and  Bank- 
ing, VX 
Taxation  of  shares  in,  see  Taxes,  14. 

NATIONALITY. 
Of  ressel,  warranty  of,  see  Insukanob,  104. 

NATIONS. 

Rxtradition  between,  see  Extradition,  L 
Law  of,  see  International  Law. 

NATURAL  FLOW. 

Of  stream,  right  to,  see  Riparian  Rights, 
2;  Watbrooursks,  3. 

NATURAL     LOVE    AND     AFFEC- 
TION. 

As    a   consideration,    see   Contracts,    24; 
Dried*,  13. 

NATURALIZATION. 
Oonemlt  also  Aliens;  CnxEKvasur* 


1.  Power  to  pass  naturalisation 
laws.  —  Each  state  being  sovereign,  except 
as  to  matters  referred  to  the  general  govern- 
ment, may,  as  an  undoubted  result  of  that 
sovereignty,  confer  such  rights  of  citizenship 
as  it  pleases,  so  far  as  it  relates  to  itself 
only.     In  re  WehUtz,  84  D.  700. 

Power  is  delegated  to  Congress  to  pass 
uniform  naturalization  laws,  and  is  exclusive 
in  its  character.  Therefore,  no  state  can 
confer  rights  of  citizenship  upon  an  alien 
who  has  not  complied  with  the  laws  of  Con- 
gress, so  as  to  make'  him  a  oitixen  of  the 
United  States,  and  entitled  to  the  rights  and 
privileges  guaranteed  to  citizens  by  the  fed- 
eral constitution,     lb. 

2.  Powers  of  the  courts. — Congress 
can  empower  state  courts  to  perform  any 
judicial  act  to  which  they  are  competent, 
and  for  the  performance  of  which  they  have 
an  adequate  inherent  jurisdiction.  Morgan 
v.  Dudley,  63  D.  735. 

Any  court  of  record  haying  common-law 
jurisdiction  is  competent  to  the  performance 
of  everything  required  to  be  done  in  the  pro- 
oess  of  naturalization,  as  prescribed  by  the 
act  of  Congress,     lb. 

An  act  of  naturalization,  when  performed 
by  a  state  court  in  the  mode  prescribed  by 
Congress,  has  given  to  it  the  same  effect  that 
it  would  have  xf  performed  by  a  court  of  the 
United  States,    lb. 

No  increase  of  jurisdiction  is  necessary  to 
enable  state  court*  to  act  judicially  upon  the 
subject  of  naturalization.  And  the  true 
principle  upon  which  the  jurisdiction  in  such 
cases  is  exercised  is,  not  upon  the  ground  of 
a  judicial  authority  conferred  as  such  by  a 
law  of  the  United  8tates,  but  as  the  ordinary 
jurisdiction  of  the  state  court,     lb. 

The  Lexington  city  oourt,  being  a  court 
of  record,  and  vested  with  a  limited  common- 
law  jurisdiction,  has  power  to  naturalize 
aliens.     lb. 

A  oourt  of  record  having  common-law 
jurisdiction  of  a  certain  class  of  cases,  and  a 
seal  and  a  clerk,  has  "common-law  jurisdic- 
tion," and  can  admit  aliens  to  citizenship 
under  the  act  of  Congress.  People  v.  Mc* 
Ooutan,  20  R.  264;  Matter  of  Conner,  2  R. 
427. 

A  court  in  which  the  justice  is  the  record- 
ing officer  is  not  a  court  having  a  clerk 
within  the  meaning  of  the  act  of  Congress, 
and  has  therefore  no  jurisdiction  over  ap- 
plications for  naturalization.  Stale  v.  WkUts» 
more,  9  R.  196. 

8.  Declaration  of  intention  to  become 
citizen.  —  A  resident  foreigner  of  Wisconsin 
who  has  declared  his  intention  to  become  a 
citizen  of  the  United  States,  under  the  nat- 
uralization laws  of  Congress,  thereby  be* 
comes  a  citizen  of  the  former  state.  /*  n 
HTekltot,  84  D.  700. 

A  resident  alien  who  has  declared  his  in- 
tention to  become  a  citizen  of  the  United 


NATURALIZATION — NAVIGATION. 
Votes  In  American  Deolslesu  and  American  Beporte* 


States,  who  has  taken  oat  hie  first  naturali- 
sation papers,  and  has  exercised  the  right  of 
Toting  under  the  constitution  and  laws  of 
Wisconsin,  is  liable  to  be  drafted  into  the 
militia  of  the  United  States.     To. 

4.  The  proceedings,  generally. — The 
process  of  naturalisation  performed  as  re- 
quired by  act  of  Congress  is  a  judicial  act. 
Morgan  v.  Dudley,  68  D.  735. 

5.  Presumptions  in  favor  of  regular* 
ity.  — Parol  evidence  is  not  admissible  to 
impeach  the  record  of  naturalisation  by 
showing  that  the  preliminary  steps  were  not 
taken.  People  em  reL  BraeheU  v.  McOowah, 
99 R.  884 

NAVIGATION. 

[Includes  the  rights  of  the  public  In  narlgable 
ttreams;  the  powers  of  Congress  and  of  the  states 
to  regulate  and  Improve  such  rivers;  and  the 
remedies  for  obstructions  to  navigation.  As  to 
riparian  rights,  and  watereowrse*,  see  those  titles.] 

(s  included  in  power  to  regulate  commerce, 

see  Commbrob,  2. 
Liability  for  obstructing,  see  also  RrraBlaW 

Rights,  10. 
Obstructions  and  encroachments  upon,  see 

NUttANO*,  6. 

Of  rivers,  how  far  regulated  by  states,  see 

COMMUBOB,  7. 

Of  rivers,  rules  to  avoid  collision,  ate  Shit* 

who,  60. 
Paramount  nature  of  right  of,  ate  Fmm- 

ns,  8. 
Power   to   bridge   navigable   streams,  ate 

Bridges,  2. 
Rights    of    persons    using    wharves,    see 

Wkabyis,& 

1.  Power  of  Congress  to  regulate.  — 
The  provision  of  the  act  of  Congress  admit- 
ting Mississippi  into  the  Union,  that  "the 
river  Mississippi  and  the  navigable  rivers 
and  waters  leading  into  the  same  and  into 
the  Gulf  of  Mexico  shall  be  oommon  high- 
ways and  forever  free,  ....  without  any 
tax,  duty,  impost,  or  toll  therefor  imposed 
by  this  state,  does  not  prohibit  the  state 
from  altering  or  improving  a  river,  by  which 
navigation  would  be  improved.  Commis- 
sioners o/Homochitto  River  v.  Withers,  64  D. 
126. 

8.  What  rivers  are  navigable.*  —1. 
In  general  —  Whether  a  river  is  navigable  is  a 
question  of  fact,  that  in  no  manner  depends 
upon  whether  or  not  the  legislature  has  de- 
clared the  river  navigable.  Martin  v.  Bliss, 
82D.  52. 

The  reason  of  the  common-law  rule  that  a 
state  can  do  nothing  which  will  cause  the 
diversion  of  a  public  watercourse,  not  a 
navigable  stream  by  common  law,  or  ren- 
der it  less  useful  to  the  owner  of  the  ad- 
jacent soil,  should  have  but  little  or  no 
force  when  applied  to  the  great  fresh-water 

•What  rivets  are  navigable,  ate  acts.  is  R.  293, 


rivers  and  lakes  of  this  oountry,  which  have 
not  inaptly  been  characterised  as  "inland 
seas";  and  the  rights  of  owners  of  the 
lands  bounded  by  such  streams  are  sub- 
ordinate to  the  right  of  the  state  to  use  sad 
appropriate  them  to  the  public  good,  in  pro- 
motion of  navigation;  and  that  such  riven, 
whether  tide-waters  or  not,  are,  as  to  the 
jurisdiction  and  power  of  the  state,  to  be 
considered  as  navigable  rivers,  is  supported 
by  the  sounder  reason,  and  should  be  estab- 
lished as  the  law  of  the  land.  Corn-si 
sioners  v.  Withers,  64  D.  126. 

The  oomplaint  in  an  action  for  loss  of  s 
boat  on  a  navigable  river  need  not  contah 
an  allegation  that  the  boat,  at  the  time  of 
the  loss,  was  in  the  channel  of  the  river. 
It  is  immaterial.    Porter  v.  Allen,  66  D.  780. 

No  use  of  a  stream  by  one  party  alone, 
however  valuable  it  may  be  to  nun,  wis 
make  it  a  navigable  stream}  but  the  peblsj 
must  be  interested  to  constitnte  it  as 
Rhode*  v.  Otis,  73  D.  469. 

The  rivers  of  Ohio,  to  the  extent 
they  are  in  fact  navigable,  are  poblio  high- 
ways.   Hidtok  v.  Bine,  13  R.  2M. 

A  river  is  regarded  navigable  which  sj 
capable  of  transporting  the  products  of  the 
oountry,  or  upon  which  commerce  maybs 
conducted;  and  its  character  as  a  highway 
is  determined  by  its  navigable  capacity, 
rather  than  by  the  frequency  of  its  nee  for 
navigation,    lb, 

A  lake  in  North  Carolina,  fifteen  miles  by 
eight,  three  and  a  half  feet  deep,  with  as 
important  inlet,  and  forming  no  link  in  s 
chain  of  water  communication,  is  not  navi- 
gable, and  a  riparian  owner  thereon  has  as 
title  to  the  land  under  it  as  against  tat 
grantee  of  the  state,  upon  gradual  relirfisa 
Hodges  v.  Williams,  59  R.  242. 

2.  Ebb  and  flow  of  the  tide,  —  Rivers  an 
considered  navigable  as  far  as  the  tide  ebbi 
and  flows,  and  not  navigable  above  that 
point.  Com.  v.  Chopin,  16  D.  386;  Sbc  farm 
Jennings,  16  D.  447;  McCullougk  v.  Wall,  8 
D.  715;  Stuart  v.  Clark,  58  D.  49;  Rhode*  v. 
Otis,  73  D.  439;  Monongahela  Bridge  Cx  v. 
Kirk,  84  D.  527. 

The  rule  of  the  oommon  law  that  only 
those  rivers  are  considered  navigable  when 
the  tide  ebbs  and  flows  is  not  applicable  ti 
this  country.  A  river  cannot  be  considered 
navigable  in  which  natural  obstructions  pre- 
vent the  passage  of  boats  of  any  descriptosa 
whatever.    Cotes  v.  Wadlington,  10  D.  691 

The  term  "  navigable  river,"  in  civil  lav, 
applies  to  those  rivers  capable  of  being  ner* 
igated  regardless  of  the  ebb  and  flow  of  fibs 
tide.  8tuart  v.  Clark,  58  D.  49;  Jfoaosys- 
hela  Bridge  Co.  v.  Kirk,  84  D.  527. 

When  a  creek  is  above  tide-water,  theeasi 
of  proof  rests  upon  a  party  claiming  for  it 
the  character  of  a  navigable  streaoj.  , 
v.  Otis,  73  D.  439. 

Although  the  courts  of  As  United 
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may  regard  navigation  and  commerce  as 
eontroUuip  elements  in  testing  their  admi- 
ralty jurisdiction,  and  may  found  it,  not 
upon  tide-water,  but  upon  navigation  and 
commerce,  still,  in  testing  the  rights  of  ripa- 
rian owners,  they  recognize  the  common-law 
distinction  between  tide-water  and  fresh 
water  in  its  fullest,  broadest  sense.  Berry 
v.  Snyder,  96  D.  219. 

Information  to  restrain  the  defendant 
from  rebuilding  a  dam  across  a  river  alleged 
to  be  within  tide- water.  The  water,  at  the 
place,  rose  and  fell  two  feet  with  the  flow 
and  ebb  of  the  tide,  the  fluctuation  being 
caused  by  the  meeting  of  the  sea  water  with 
the  river  water.  The  river  was  only  navi- 
gated with  pleasure-boats.  Held,  1.  That 
defendant's  dam  was  within  tide-water,  and 
2.  That  the  river  was  navigable  water.  At- 
torney-General v.  Woods,  11  R.  380. 

8.  CapacUu  to  fioat  ships,  Zoos,  «*&•  —  Wa- 
ters are  to  be  deemed  navigable  which  are 
sufficient  in  fact  to  afford  a  common  passage 
for  all  people  in  sea  vessels.  Collins  v.  Ben- 
bury,  38  D.  722. 

If  a  stream  be  useful  as  a  common  passage 
for  or  beneficial  to  the  public,  or  of  sufficient 
depth  for  valuable  floatage,  or  sufficiently 
Urge  to  bear  boats  or  barges,  or  be  of  public 
use  in  transportation  of  property,  it  has 
the  characteristics  of  a  navigable  stream. 
Rhodes  v.  Otis,  73  D.  439. 

A  stream  never  before  used  for  transporta- 
tion, but  used  in  a  single  instance  only,  for 
floating  of  timber  only  six  or  seven  miles,  is 
not  a  navigable  stream.    lb. 

A  stream  capable  of  being  commonly  and 
generally  useful  for  floating  boats,  rafts,  or 
logs  for  any  useful  purpose  is  subject  to  the 
public  use  as  a  passage-way.  Weise  v. 
Smith,  8  R.  621j  Qerrisk  v.  Brown,  81  D. 
669. 

A  stream  !•  not  navigable  or  subject  to 
publio  right  of  way  which  is  not  capable  of 
being  need  for  the  passage  of  boats  or  of 
floating  rafts  or  logs,  except  when  swelled 
by  freshets.  Morgan  v.  King,  91  D.  68; 
Lewis  v.  Coffee  County,  54  R.  56. 

A  stream  may  be  a  public  highway  for  the 
floatage  of  logs  when  it  is  capable  in  its  or- 
dinary and  natural  stage  in  the  seasons  of 
high  water,  of  valuable  publio  use,  and  the 
injury  received  by  the  riparian  proprietor 
by  a  proper  use  of  the  stream  for  floatage 
must  be  submitted  to.  But  at  periods  when 
there  is  no  natural  flow  of  water  for  float- 
age, an  artificial  flow  cannot  be  created  by 
means  which  appropriate  or  destroy  private 
rights.  Thunder  Bay  Boom*  Co.  v.  Speechly, 
18  B.  184. 

Accordingly,  where  a  booming  company, 
Incorporated  with  the  right  to  float  logs 
down  a  stream,  did  so  by  stopping  the  nat- 
ural flow  of  the  stream  and  collecting  it  in 

"  *  Rivers  of  capacity  to  float  logs,  whether  are 
public  highway*  see  note,  6  B.  108, 109. 
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a  reservoir,  and  then  letting  a  large  amount 
of  water  suddenly  into  the  channel,  —held, 
that  they  were  liable  to  the  owner  of  a  mill 
for  the  damage  done  to  him  thereby.    lb. 

The  legislature  have  the  right  to  allow  an 
appropriation  of  a  stream  for  a  purpose  of 
this  kind  by  artificial  means,  only  upon  the 
payment  of  compensation  for  private  in* 
juries,    /ft, 

A  non-tidal  stream  that  in  its  natural 
state,  without  artificial  improvements,  may 
prudently  be  relied  upon  for  use  at  some 
seasons  of  the  year,  recurring  with  tolerable 
regularity,  although  for  no  great  length  of 
time  annually,  as  a  means  of  carrying  off  the 
products  of  the  forests,  and  bringing  mer- 
chandise to  the  dwellers  upon  its  banks,  is 
navigable.  Little  Rock  etc  R.  R.  Co.  r. 
Brooks,  43  R.  277. 

4.  Particular  risers.  — That  portion  of  the 
Hudson  River  where  the  tide  does  not  ebb 
and  flow  may  be  held  and  enjoyed  as  pri- 
vate property;  but  it  is  so  far  a  publio  river 
as  to  be  subject  to  use  as  a  public  highway. 
Palmer  v.  Mulligan,  2  D.  270. 

The  Mississippi,  although  it  is  not  what  is 
termed  a  navigable  stream  by  the  common 
law,  yet  it  is  so  in  fact,  and  has  repeatedly 
been  declared  and  recognised  as  such  by 
treaties  and  public  laws.  People  v.  City  of 
SL  Louis,  48  D.  339. 

The  Monongahela  at  Pittsburgh  is,  by  set- 
tled law  of  Pennsylvania,  navigable;  and 
the  soil  in  the  bed  of  the  river  up  to  low- 
water  mark,  and  the  river  itself,  are  as 
much  the  property  of  the  state  as  in  Eng- 
land a  tide-water  river  is  the  property  of 
the  crown.  Monongahela  Bridge  Co.  v.  Kirk, 
84  D.  527. 

The  Ohio  River  is  a  common  highway,  and 
this  character  of  it  is  not  restricted  to  the 
channel  proper.     Porter  v.  Allen,  65  D.  750. 

Navigators  of  the  Ohio  do  not  incur  fault 
of  culpable  neglect  by  running  their  boats 
in  any  part  of  the  stream  deep  enough  to 
carry  them  safely.    lb. 

The  Ohio,  though  not  a  navigable  river  in 
strict  common-law  sense,  is  a  publio  highway 
for  direct  navigation  of  boats,  and  is  there- 
fore suoh  for  all  convenient  purposes  neces- 
sarily appertaining  thereto.  Baker  v.  Lewis, 
75  D.  598. 

8.  The  right  to  their  use  as  publio 
highways. — 1.  General  rules.  * —  Navigable 
rivers  in  which  the  tide  ebbs  and  flows, 
ports,  bays,  and  sea-coasts  within  the  boun- 
daries of  a  state,  and  rights  of  fishery  an- 
nexed thereto,  belong  to  the  people  in  their 
sovereign  capacity,  for  the  common  use  of 
all  the  inhabitants.  Arnold*.  Mundy,  10 D. 
356.  S.  P.,  Lansing  v.  8mit?i,  21  D.  89;  Moor 
v.  Veaue,  52  D.  655;  Davis  v.  Wmstow,  81  D. 
573. 

*  Right  to  use  watercourses  as  publio  high- 
ways,  and  remedies  available  to  vindicate  the 
right,  see  note,  81 D.  6*>68b. 
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The  public  rights  of  navigation,  and  of 
fishing  and  using  public  highways,  are  sub- 
ject to  legislative  restriction  in  respect  to 
their  exercise  by  individuals,  provided  no 
vested  rights  are  impaired.  Lansing  v. 
Smith,  21  D.  89. 

The  legislature  alone  can  dispose  of  this 
right,  and  when  that  disposition  is  consist- 
ent with  the  law  of  nature  and  the  constitu- 
tion of  a  well-ordered  society,  it  is  valid. 
Attorney-General  v.  Stevens,  22  D.  026. 

A  stream  adapted  to  the  wants  of  those 
who  require  to  use  it,  although  its  perfect 
adaptation  to  such  use  may  not  exist  at  all 
times,  may  be  used  by  the  public  whenever 
an  opportunity  occurs.  Brown  v.  Chad- 
bourne,  60  D.  641. 

What  constitutes  reasonable  nse  of  a  navi- 
gable stream  as  a  highway  depends  upon  cir- 
cumstances of  each  particular  case;  and  no 
Kntive  rule  of  law  can  be  laid  down  to  de- 
eand  regulate  such  use  with  entire  pre- 
cision; but  regard  must  be  had  to  the  sub- 
ject-matter of  the  nee,  the  occasion  and 
manner  of  its  application,  its  object,  extent, 
necessity,  and  duration,  and  the  established 
usage  of  the  country.  The  siae  of  the  stream, 
also,  the  fall  of  water,  its  volume,  velocity, 
and  prospective  rise  or  fall,  are  to  be  con* 
nVdered.    Davis  v.  Window,  81  D.  673. 

For  the  erection  of  a  bridge  over  a  navi» 
pable  stream,  a  special  act  of  the  legislature 
is  necessary.  Attorney-General  v.  Stevens,  22 
D.  526. 

A  prescriptive  right  to  navigate  a  creek 
exists,  if  it  is  in  fact  navigable,  and  has  been 
so  used  for  twenty  years.  Brubaker  v.  Paul, 
82 D.  HI. 

Laud  covered  by  waters  of  a  river,  above 
falls  obstructing  navigation,  is  subject  to 
public  easements,  as  the  right  to  improve 
the  river,  the  right  of  fishing,  and  the  right 
to  its  nse  as  a  public  highway.  MeCulbugh 
t.  Wall,  BSD.  716. 

The  right  of  navigation  is  paramount  to 
the  right  of  fishing  in  a  navigable  river. 
Lewis  v.  Keeling,  62  D.  168. 

Navigable  waters  where  tide  ebbs  and 
flows  are  public  highways,  but  the  adjacent 

Eroprietors  own  only  to  the  line  of  ordinary 
igh  tide.  Lorman  v.  Benson,  77  D.  436. 
The  public  authorities  may  regulate  water 
highways  as  well  as  land  highways,  although 
the  soil  of  neither  belongs  to  the  state.  /K. 
Rights  of  navigation  on  a  navigable  river 
within  the  limits  of  a  city  are  paramount  to 
the  right  of  a  city  gas-light  company  to  lay 
its  pipes  across  the  oed  of  such  river.  Mu* 
waukee  0.  L.  Co.  v.  Gamecock,  99  D.  188. 

It  is  the  right  of  a  vessel  on  a  navigable 
river  within  the  limits  of  a  city  to  be  towed 
up  or  down  the  river  by  a  steam-tug,  and 
wnere  that  is  the  usual  or  convenient  method, 
to  be  so  towed  stern  foremost,  and  with  an 
anchor  dragging  at  the  prow.  lb. 
A  gas  company  cannot  recover  if  their 
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gas-pipes  in  bed  of  such  navigable  river  asj 
injured  by  the  anohor  of  a  vessel  being  towed 
up  or  down  the  river,  and  without  negligence 
on  the  part  of  those  managing  the  vessel. 
But  they  can  recover  if  there  waa  sues 
negligence.     lb. 

2.  Rights  of  pabUc  above  ebbandJlowoftkU 
-—In  streams  above  the  ebb  and  flow  of  the 
tide,  which  are  in  met  capable  of  navigation, 
the  public  has  an  easement  or  right  of  pass- 
age, as  in  a  highway,  and  the  right  ofths 
riparian  owner  is  subject  to  this  oaaqimmL 
Ex  parte  Jennings,  16  D.  447.  a  P.,  Cam.  v. 
Charm,  )6  D.  386;  Wadswortk  t.  8mm\  % 
D.  626;  Moor  v.  Vtaae,  62  D.  655;  Lorman 
v.  Benson,  77  D.  436. 

The  owner  of  the  banks  cannot  lawfully 
obstruct  such  a  stream,  or  exact  toll  frost 
citizens  using  it  as  a  highway.  Wadswortk 
v.  Smith,  26  D.  526. 

If  such  stream,  in  its  natural  state,  is  net 
floatable,  not  being  susceptible  of  nee  as  a 
highway,  it  is  absolutely  private,  and  thongs 
made  floatable  by  the  owner  by  artisVasl 
means,  is  not  subject  to  public  nse.     lb. 

8.  RighU  tf  riparian  owners. —Tho ya\to» 
may  nse  the  waters  for  the  purpose  of  navi- 

Stion;  but  that  does  not  impair  the  right  of 
s  individual  to  the  sofl  and  nse  of  the 
water,  as  far  aa  is  consistent  with  the  right 
of  the  public.  Gates  v.  Wadtington,  10  D. 
699. 

Navigable  waters,  and  land  eoveied  by 
them,  cannot  be  granted  as  private)  pioyeiU 
under  the  statutes  of  North  Carolina.  Cm- 
Uns  v.  Benbury,  42  D.  155. 

A  stream  in  its  nature  capable  of  being 
used  for  floating  vessels,  boats,  rafts,  or  Ion 
is,  though  private  property,  and  not  strictly 
navigable,  subject  to  the  public  nse  as  a 
highway.  But  the  owner  of  the  bed  rotaim 
another  modes  of  use,  not  inconsistent  with 
the  easement  of  the  public.  Broom  ▼.  Chad- 
bourne,  50  D.  641. 

4.  Right  of  naviaators  m  make  mm  of  At 
banks  or  Jtats.  — The  right  of  the  pubJie  ma 
navigable  or  floatable  stream  is  limited,  is 
general,  by  its  banks,  which  are  the  " 


daries  within  which  the  common  right 
be  confined.    Hooper  v.  Hobson,  99  u.  769. 

The  property  of  a  riparian  owner  in  ths 
bed  of  a  river  to  fiatm  aqms  is  subject  tt 
public  servitude  as  a  highway  for  the  par* 
poses  of  navigation,  but  the  banks 
subject  to  that  servitude,  unless  i 
subservient  by  agreement*  pieseiipiioav  at 
grant    Bmsnanger  v.  People,  96  D.  496. 

Banks  of  navigable  rivers  granted  ts 
private  owners  may,  by  the  8paaieh  law,  ht 
used  by  navigators  for  the  purpose  of  land- 
ing,  fastening,  and  repairing  their  vessel*, 
but  they  cannot  obstruct  the  owner'a  enjoy  - 
ment  thereof  beyond  the  reasonable  limits  of 
necessity  imposed  en  them  at  the 
O' Fallon  y.  DagaeU,  29  D.  640. 

Right  to  repair  is  limited  to  eases  of 
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genoy,  and  private  property  cannot  be  seised 
upon  and  need  for  the  purpose  of  repairing, 
when  other  places  might  oe  obtained  that 
would  answer  that  purpose  as  well     lb. 

Mere  convenience  of  owner  of  vessel  will 
not  justify  him  in  using,  for  several  weeks, 
the  lands  of  a  private  owner  on  the  bank  of 
a  navigable  river,  for  the  purpose  of  repair- 
ing his  vessel,  when  he  might  have  used  the 
publio  docks  for  that  purpose.     lb. 

Owners  of  shores  of  navigable  rivers  have 
power  to  control  the  right  of  embarkation 
and  landing,  even  at  the  terminus  of  a  public 
road.     Bird  v.  Smilli,  34  D.  483. 

The  right  to  use  the  waters  covering  flats 
between  high  and  low  water  marks,  for  the 
purposes  of  navigation,  was  not  intended  to 
be  abridged  by  the  Maine  ordinance  of  1641. 
Garish  v.  Union  Wltarf,  46  D.  568. 

Owners  of  vessels  exercise  only  their  legal 
right  of  navigation,  by  causing  them  to  pass 
over,  when  covered  with  water,  flats  lying 
between  ordinary  high  and  low  water,  and 
to  remain  upon  them  for  commercial  pur- 
poses, from  the  ebb  to  the  flow  of  the  tide. 

The  publio  easement  in  the  Mississippi  is 
not  confined  to  the  main  channel,  but  ex- 
tends over  every  part  which  is  capable  of 
being  navigated.  People  v.  City  of  8L  Louis, 
48  D.  339. 

A  steamboat  on  a  navigable  stream 'has  a 
right  to  go  to  the  bank  when  and  where  it  is 
necessary  to  do  so  for  the  purpose  of  taking 
in  or  discharging  passengers  or  freight,  pro- 
vided she  does  no  unnecessary  damage  to 
seines  spread  in  her  way,  and  those  in  charge 
of  bar  act  without  wantonness  or  mal.ce. 
Lewis  v.  Keeling,  62  D.  168. 

A  navigator  may  moor  his  vessel  to  a  tree 
upon  a  vacant  shore  without  being  deemed 
guilty  of  a  wrong,  though  done  for  conve- 
nience only,  and  not  to  avoid  impending  dan- 
ger; and  under  circumstances  of  dancer 
incident  to  navigation,  he  may  moor  his 
vessel  to  a  private  shore,  using  such  caution 
to  avoid  injury  to  others  as  circumstances 
will  allow,  and  beiug  responsible  only  for 
such  damage  as  may  arise  to  another  from 
his  own  positive  acts  or  from  want  of  proper 
skill  or  care.  Morrison  v.  Thurman,  66  D. 
153. 

A  navigable  river,  at  every  stage  of  water, 
is  free  to  the  public  for  purposes  of  naviga- 
tion and  its  incidents;  and  the  owners  of 
land  alone  its  banks  can  acquire  no  right  to 
the  use  of  the  river  inconsistent  with  the 
public  right.     lb. 

A  casualty  in  navigating  a  vessel  not  ex- 
pected, and  for  which  no  blame  is  attribu- 
table to  the  party  or  his  agent,  is  neither  a 
cause  of  action  for  damages  nor  ground  for 
enhancing  damages  for  an  entry  on  another's 
land;  and  in  such  case,  damages  can  be  re- 
covered only  for  subsequent  loss  after  the 
obstruction  which  caused  the  accident  might 
2  A.  D.  R.  — 155 


have  been  removed  by  the  use  of  ordinary 
care.    lb. 

No  one  has  a  right  to  land  goods  on  private 
property  of  another,  though  it  is  the  shore 
of  a  navigable  river,  except  in  case  of  neces- 
sity.   O'Neill  v.  Annett,  72  D.  364. 

.The  Ohio  River  is  a  great  navigable  high- 
way between  states,  and  the  public  have  all 
rights  that  by  law  appertain  to  publio  rivers, 
as  against  the  riparian  owners;  but  there  is 
no  "  shore  "  in  the  legal  sense  of  that  term, 
—  that  is,  a  margin  uetween  high  and  low 
tide,  —  the  title  to  which  is  common.  The 
rights  of  the  publio  are  only  upon  the  water; 
the  banks  belong  to  the  riparian  owner,  and 
he  owns  an  absolute  fee  down  to  low-water 
mark.     Bambridge  v.  Slarlock,  95  D.  644. 

The  right  to  use  the  Ohio  River  as  a  high- 
way for  passage  is  distinct  from  right  to  land 
for  the  purpose  of  receiving  and  discharging 
freight  ana  passengers.  The  former  is  se- 
cured to  the  publio;  the  latter  must  be  exer- 
cised with  reference  to  the  rights  of  the 
riparian  owner.    lb. 

The  right  of  a  navigator  to  land  along  the 
banks  of  such  streams  as  the  Ohio  River  is 
confined  to  such  points  as  have  been  set 
apart  for  or  used  as  public  landings,  except 
in  case  of  some  peril  or  emergency  of  naviga- 
tion, or  in  cases  of  danger  or  necessity,  when 
a  landing  may  be  made  upon  the  bank  at 
any  place  without  the  consent  of  the  ripariaa 
owner,     lb. 

6.  Landings  and  wharves.*  — •  A  landing  is 
a  place  on  a  river  or  other  navigable  water 
for  lading  and  unlading  goods,  or  for  the  re- 
ception and  delivery  of  passengers.  State  v. 
Randall,  47  D.  548. 

It  is  indispensable  to  the  use  of  a  landing, 
for  the  purpose  of  carriage  by  land,  that  there 
should  oe  a  road  to  it;  its  character,  whether 
publio  or  private,  must  depend  on  the  char- 
actor  of  the  road  which  leads  to  it     lb. 

A  prescriptive  right  to  a  landing  cannot 
be  larger  than  the  right  of  way  by  which  it 
is  reached,    lb. 

A  publio  landing  must  be  the  terminus  of 
a  publio  road.     lb. 

An  indictment  charging  the  obstruction  of 
a  public  landing  will  not  lie  when  the  ob- 
struction consists  in  the  interruption  of  a 
private  road  leading  to  it     lb. 

When  an  easement  is  granted  to  the  publio 
on  the  bank  of  a  navigable  stream,  the  right 
to  use  and  treat  it  as  a  landing  is  undoubted. 
Qodfrty  v.  City  of  Alton,  52  D.  476. 

The  right  to  moor  boats  and  other  craft  at 
well-known  landings  and  wharves  on  a 
stream  is  as  well  secured  and  protected  by 
law  as  that  of  actual  navigation.  Baker  v. 
Lewis,  75  D.  598. 

6.  Logs  and  logging.  —  The  doctrine  of  the 
English  common  law  in  relation  to  navigable 
waters  can  aid  our  American  courts  very 

*  See  also  title  Whasvsjl 
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little  in  the  consideration  of  this  question,  as 
we  bare  bo  navigable  streams  within  the 
oommon-law  signification  of  that  term.  Nor 
can  the  oommon-law  doctrine  ae  to  riven  not 
navigable,  yet  public  highways  from  their 
adaptation  to  publio  use,  be  fully  and  liber- 
ally adopted  by  ma.  Jfoore  ▼•  Saaborme,  .69 
1X209. 

At  oommon  law,  those  rivers  only  are  sub- 
ject to  servitudes  of  public  interests  which 
are  of  common  or  publio  use  for  carriage  of 
boats  and  lighters  and  for  transportation  of 
property,  and  which  were  susceptible  of  use 
by  the  public  generally  for  navigation, 
ueir  adaptation  to  a  particular  use  by  in- 
dividuals in  the  course  of  their  trade,  but 
not  to  general  use,  would  not  constitute 
them  public  highways,    /©. 

In  the  United  States,  the  public  right  to 
use  of  rivers  for  transportation  purposes  does 
not  depend  upon  custom  or  general  use,  but 
this  right  exists  upon  all  streams  upon 
which,  in  their  natural  state,  there  is  capa- 
city for  valuable  floatage,  irrespective  of  the 
not  of  actual  publio  use  or  the  extent  of 
such  use.    lb. 

The  fact  that  a  floatable  stream  has  not 
been  used  by  the  public,  or  has  been  used 
only  by  persons  following  a  particular  occu- 
pation, cannot  deprive  it  of  its  publio  char- 
acter. In  the  new  states  of  the  Union, 
from  necessity  and  the  very  nature  of  things, 
usage  and  custom  cannot  be. the  foundation 
of  the  public  right.    lb. 

An  easement  exists  is  favor  of  the  public 
upon  a  fresh-water  river  or  stream,  if  such 
stream  is  inherently  and  in  its  nature  capa- 
ble of  being  used  for  the  purposes  of  com- 
merce, for  the  floating  of  vessels,  boats,  rafts, 
or  logs.  This  leaves  to  the  owners  of  the 
beds  of  such  streams  all  modes  of  use  not 
Inconsistent  with  said  easement.    76. 

The  capacity  of  a  stream  to  float  boats  is 
no  criterion  of  the  existence  of  a  public  ease- 
ment open  it  for  the  purposes  of  transporta- 
tion. The  servitude  of  the  publio  depends 
rather  upon  the  purpose  for  which  the  publio 
requires  the  use  of  its  streams  than  upon 
any  particular  mode  of  use;  hence,  in  a  re- 
gion where  the  principal  business  is  lumber- 
ing, or  the  pursuit  of  any  particular  branch 
of  manufacture  or  trade,  the  public  claim  to 
a  right  of  passage  along  its  streams  must 
depend  upon  their  capacity  for  the  use  to 
which  they  oan  be  made  subservient.    lb. 

An  easement  of  the  publio  for  transporta- 
tion purposes  over  a  stream  is  not  destroyed 
because  such  stream  cannot  be  used  for  that 
purpose  at  an  ordinary  stage  of  the  water  at 
all  seasons  of  the  year.  It  is  a  capacity  to 
meet  the  public  necessity  which  furnishes  the 
true  test.  It  is  a  valuable  rather  than  a 
continual  use  which  determines  the  public 
right.    To. 

The  public  may  use  a  stream  for  floating 
loan,  although  it  may  at  times  be  necessary 


to  go  upon  ite  banks  to  effect  such  Aoatans, 
Brown  v.  Ckadbomrnt,  60  D.  641;  Treat  v. 
Lard,  66  D.  298. 

Where  the  proprietor  of  a  stream  which  toe 
public  have  a  right  to  use  for  running  lop 
improperly  obstructs  it  by  a  dam  and  logs,  s 
person  whose  logs  are  thereby  prevented 
from  passing  down  the  stream  may  repair 
sluioes  running  through  such  proprietor! 
lands,  for  the  purpose  of  getting  ids  logs  by 
the  dam,  and  may  recover  from  the  proprie- 
tor the  amount  necessarily  expended  by  him 
in  so  doing.  Brown  v.  Chadbourme,  50  D. 
641. 

Public  easement  exists  in  stream  which  a 
inherently  and  in  its  nature  capable  of  being 
used  for  the  purposes  of  commeroe,  for  the 
floating  of  vessels,  boats,  rafta,  or  logs,  bar. 
ing  to  the  owner  of  the  soil  all  other  model 
of  use  not  inconsistent  with  tho  nast  mant 
Treat  v.  Lord,  66  D.  298. 

No  accidental  or  intentional  obstruction! 
in  stream  which  were  not  there  in  its  nat- 
ural state  will  take  from  it  its  inherent 
and  natural  capability  of  being  need  as  • 
passage-way  for  the  purposes  of  oommeroi. 

A  stream  so  small  and  shoal  that  no  logi 
can  be  driven  in  it  without  being  propelled 
by  persons  traveling  on  its  banks  in  private 
property,  and  not  subject  to  any  public  ser- 
vitude for  the  passage  of  logs.    lb. 

A  publio  easement  in  a  stream,  for  paassgs 
of  logs,  may  be  controlled,  abridged,  or  evea 
destroyed,  by  the  state,  by  virtue  of  hs 
sovereignty  or  right  of  eminent  domain,  da- 
connected  from  and  not  dependent  upon  iti 
ownership  of  the  soil;  but  until  such 
has  been  exercised  by  positive  ~  _ 
all  persona  may  lawfully  enjoy  such 
ment  in  common  with  the  state.    lb* 

Tho  right  to  raft  logs  down 
not  involve  tho  right  of  booming  to 
private  property  for  safe-keeping  and  storage. 
Lormtm  v.  Benson,  77  D.  435. 

A  non-navigable  stream  capable  of  being 
used  for  floating  logs,  lumber,  and  rate 
is  subject  to  the  publio  use  aa  a  highway, 
though  it  is  private  property;  but  the  pubhe 
use  must  be  exercised  in  a  reasonable  manner, 
as  one  person  has  an  equal  right  with  an- 
other to  its  enjoyment.  What  constitutes  a 
reasonable  use  depends  upon  the  particular 
circumstances  of  each  case.  Lottery  y.  Ce/ 
ford,  92  D.  661. 

Log-owners  are  liable  to  riparian  propri- 
etor tor  damages  done  by  them  in  traveling 
upon  the  banks  of  a  floatable  stream  for  tat 
purpose  of  driving  their  logs,  Hooper  v. 
Hob**,  99  D.  769. 

Defendant,  in  using  a  stream  for  floating 
logs,  attached  a  boom  to  plaintiff's  land.  la 
an  action  for  damages,  the  Judge  instructed 
the  jury  that  if  the  stream  was  adapted  to 
floating  logs,  and  a  boom  was  necessary  for 
that  purpose,  the  plaintiff 'a  right 
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Sted  to  a  reasons  bio  use  by  the  public. 
eld,  correct     Weiss  v.  Smith,  8  R.  621. 

A  stream  navigable  for  mill-logs  and  small 
boats  at  high  water  may  not/  be  diverted  for 
private  uses.  Shaw  v.  Oswego  Iron  Co.,  45 
fc  146. 

A  company  may  bo  authorised  to  constract 
end  maintain  a  boom  on  a  navigable  river, 
and  to  ooUeot  and  control  all  floating  logs 
within  certain  limits,  and  to  demand  boom- 
age  on  delivering  them  to  their  owners. 
Osborne  r.  Knife  FaUs  Boom  Corp.,  50  R.  500. 

4.  Powers  of  the)  states)  over  navi- 
gable streams.  —  The  soil  under  navigable 
rivers  and  arms  of  the  sea,  where  the  tide 
ebbs  and  flows,  including  the  shore  or  bank 
to  high-water  mark,  belonged,  at  common 
law,  to  the  king  as  parens  paries,  for  the 
benefit  of  his  subjects.  Lansing  v.  Smith,  21 
D.  89.  &  P.,  Rogers  v.  Jones,  19  D.  493; 
HoWsUr  v.  Union  Co.,  25  D.  86. 

The  ownership  of  the  bed  of  a  navigable 
river  is  in  the  commonwealth,  and  cannot 
be  the  substance  of  private  grant.  Home  v. 
Richards,  2  D.  574. 

The  stato  has  power  only  to  grant  lands 
covered  bv  navigable  waters,  anbjeot  to  the 
right  of  fishery  in  the  public.  There  is  no 
such  power  in  the  state  as  respects  nnnavi- 
gable  rivers.    Browne  v.  Kennedy,  9  D.  503. 

Where  the  lines  of  a  grant  of  land  from 
the  state  include  a  navigable  river,  the  soil 
covered  by  the  river  passes  with  the  grant, 
subject  to  the  public  easement  of  fishery  and 
navigation.    7a. 

A  river  that  is  merely  capable  of  being 
made  navigable  is  considered,  as  respects 
the  owners  of  lands  bordering  thereon,  as  a 
mere  imaginary  line,  and  the  claim  of  each 
extends  to  the  center  of  the  bed.  Bat  an 
individual  has  not  such  an  exclusive  right  to 
a  river  which  is  capable  of  being  made 
navigable,  that  the  legislature  may  not  de- 
dare  it  to  be  a  public  highway  whenever 
the  obstructions  are  removed  and  it  be- 
comes fit  for  trablie  use.  Gates  v.  Wad- 
Bngton,  10  D.  099. 

The  shore  of  the  sea  and  its  arms  is  that 
space  of  land  which  lies  between  high  and 
low  water  mark.  Mayor  of  Mobile  v.  JBslava, 
S3  D.  325. 

A  graut  "of  all  navigable  waters,"  made 
to  the  state  by  the  general  government, 
passes  all  the  title  of  the  latter  to  lands 
below  high-water  mark.    lb. 

The  original  thirteen  states  succeeded  to 
all  rights  of  the  crown  over  navigable  waters 
and  the  soil  covered  thereby,  by  virtue  of 
their  charters;  and  the  act  of  Congress  ad- 
mitting Alabama  into  the  Union  upon  the 
same  footing  as  the  original  thirteen  states 
operated  to  transfer  to  her  the  same  right 
with  respect  to  navigable  waters.  It  would 
seem  that  the  state  would  enjoy  such  a  right 
even  if  the  act  of  admission  did  not 
contain  such  a  clause.    To* 
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The  regulation  of  navigable  waters  within 
the  state  is  vested  in  the  sovereign  power, 
to  be  exercised  by  laws  duly  enacted-  Par* 
her  v.  Cutler  Mitotan  Co.,  37  D.  56;  Moor  v. 
FeasJe,  52  D.  655. 

Where  a  dam  is  erected  across  navigable 
waters  by  a  corporation  under  authority  of 
an  act  of  the  legislature,  the  corporation  is 
not  liable  to  a  riparian  owner  below  for 
damages  occasioned  by  altering  the  flux  and 
reflux  of  the  tide.  Parker  v.  Culler  Mk% 
dam  Co.,  37  D.  56. 

The  state  is  not  presumed  to  have  surren- 
dered a  public  franchise,  such  as  its  control 
over  a  navigable  river,  in  the  absence  of 
conclusive  proof  of  an  intention  to  do  so. 
Susquehanna  Canal  Co.  v.  Wright,  42  D.  312. 

Grants  by  the  state,  of  lands  adjoining 
rivers,  do  not  divest  it  of  its  powers  to  im- 
prove navigation,  and  to  do  all  acts  essential 
thereto.  Damages  thereby  occasioned  to  in- 
dividuals are  damnum  absque  injuria.  Bailey 
v.  Philadelphia  etc.  R.  R.  Co.,  U  D.  593. 

Navigable  rivers  belong  to  the  state;  and 
the  state  violates  no  private  right  of  prop- 
erty, when,  for  great  public  purposes,  it 
uses  such  rivers  so  as  to  impede  or  deprive 
individuals  of  their  accustomed  use  of  them, 
lb. 

Navigable  rivers  may  be  obstructed  or 
closed  by  authority  of  the  state,  in  the  ab- 
sence of  any  legislation  by  Congress  on  the 
subject,     lb. 

Individuals  have  no  cause  of  action  for 
closing,  bridging,  or  obstructing  a  navigable 
river,  when  done  by  the  authority  of  the 
state,  though  benefits  and  advantages  before 
enjoyed  by  them  are  thereby  cut  o&    lb. 

States  bordering  on  the  Mississippi  River 
may,  within  their  own  jurisdictions,  do 
whatever  they  please  with  the  river,  so  long 
as  they  do  not  infringe  upon  the  rights  of 
others.  They  may  change  the  current  of 
the  river,  or  even  stop  up  some  of  its  navi- 
gable channels,  if,  in  so  doing,  a  free  naviga- 
tion of  the  river  is  preserved.  People  v.  Cuy 
of  St.  Louis,  48  D.  339. 

A  state  may  grant  the  exclusive  right  to 
navigate  its  waters  by  steam,  to  eueouragr 
the  introduction  of  that  method  of  naviga- 
tion, and  as  compensation  for  the  expense  of 
its  introduction.  Moor  v.  Veauk,  52  D. 
655. 

The  right  of  the  state  to  land  under 
water,  where  tide  ebbs  and  flows,  is  founded 
upon  her  sovereign  control  over  the  ease- 
ment or  right  of  navigation.  Ouy  v.  Her* 
manes,  63  D.  85. 

The  right  of  the  state  in  tide-lands  ceases 
when  the  easement  of  navigation  is  de- 
stroyed, except  to  prosecute  for  purpresture 
and  have  the  easement  restored.    lb. 

An  individual  may  have  property  in 
streams  of  water  exclusively  his  own,  such 
as  springs  or  small  watercourses  in  the  in- 
terior of  his  lands,  and  bounded  by  th*o» 
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on  both  aides,  and  whilst  it  may  exist  in  ref- 
erence to  publio  rivers  as  against  the  inter* 
ferenoe  of  private  individuals,  it  cannot  be 
admitted  to  prevail  as  to  publio  rivers  and 
highways  need  for  navigation,  against 
the  paramount  jurisdiction  of  the  state. 
ComnCre  of  Homoch&o  Rnmr  v.  Wither* 
64  D.  126. 

A  statute  is  nnoonstitntional  which  de- 
clares a  private  stream  to  be  a  pnblio  high* 
way  without  making  any  provision  for 
compensation  to  riparian  owners  having 
vested  interests  in  the  stream.  Morgan  v. 
King,  91  D.  68. 

A  legislative  act  or  city  ordinance  forbid- 
ding vessels  to  drag  their  anchors  in  a  navi- 
gable stream  is  invalid  so  far  as  it  interferes 
with  the  rights  of  navigation  secured  by  the 
ordinance  of  1787.  Milwaukee  O.  L.  Co.  v. 
Oanucoek,  99  D.  138. 

A  riparian  owner  cannot  recover  damages 
for  being  deprived  of  access  to  a  navigable 
river  by  reason  of  the  building  of  a  railroad 
along  its  banks,  below  high-water  mark. 
Tomlin  v.  Dubuque  etc.  R.  R.  Co.,  7  R.  176. 

5.  Improving'  navigation  of  river.  — 
For  the  purposes  of  navigation  and  fishery, 
a  state  may  do  any  acts  with  respect  to  its 
publio  navigable  rivers  not  inconsistent  with 
the  principles  of  eminent  domain.  HoUkter 
v.  Union  Co.,  25  D.  86. 

Lands  of  individuals  bounded  on  the  Con- 
necticut River  are  granted  to  those  individ- 
uals, or  to  those  under  whom  they  claim,  bv 
the  state,  which  did  not  by  such  grant  di- 
vest itself  of  the  right  and  power  of  improv- 
ing the  navigation  of  the  river.    lb. 

Individual  owners  should  protect  their 
banks  from  the  enroaohment  of  riversj  the 
duty  does  not  rest  upon  the  corporation  em- 
powered to  improve  the  navigation.    lb. 

The  public,  being  the  owners  of  the  Con* 
nectiout  River,  have  an  unquestionable  right 
to  improve  the  navigation  of  it,  without  any 
liability  for  remote  and  consequential  dam- 
ages to  individuals.    lb. 

Private  property  cannot  be  considered  as 
taken  for  publio  use,  within  the  meaning  of 
the  constitutional  provision,  where  the  lands 
of  individual  proprietors  are  washed  away 
by  reason  of  the  acts  of  a  corporation  em- 
powered to  improve  the  navigation  of  a 
river,     lb. 

The  washing  away  of  the  lands  of  indi- 
vidual owners  by  reason  of  the  acts  of  a  cor- 
poration in  the  bona  fide  performance  of 
their  powers  in  the  improving  the  naviga- 
tion of  a  river  is  a  remote  and  consequential 
injury  for  which  no  action  lies.     76. 

Improvements  erected  in  a  navigable 
stream,  fronting  another's  land,  give  no  title 
to  the  improver  under  the  Maryland  act  of 
1745,  but  become  the  property  of  the  adja- 
cent owner.     Caeey  v.  Inioee,  39  D.  658. 

A  license  given  by  statute  to  erect  a  dam 
sm  a  navigable  river,  to  divert  water  there* 
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from  for  the  licensee's  use,  is  revoked  by  a 
subsequent  grant  of  authority  to  a  corpo- 
ration to  construct  a  canal  for  the  im- 
provement of  navigation  in  such  river,  which 
interferes  with  the  licensee's  right,  espe- 
cially where  there  is  a  saving  of  public  navi- 
gation in  the  prior  statute,  and  the  licensee 
is  not  entitled  to  compensation  from  the 
canal  oompany,  although  the  subsequent  act 
provides  for  compensation  to  him  for  any 
"  rights,  privileges,  or  property  "  injured  by 
the  canal  Suequehanna  C.  Co.  v.  Wright,  42 
D.  812. 

A  state  may  remove  impediments  to  the 
use  of  a  navigable  stream.  Moor  v.  Veozi^ 
52  D.  665. 

The  state  may  impede  navigation  (as  '<y 
dams),  to  increase  the  facilities  of  navigatioa 
(as  bv  canals  and  locks),    lb. 

It  is  oompetent  for  a  state  legislature  to 
authorise  private  parties  to  charge  tolls  for 
the  use  of  improvements  made  by  them  ia 
the  channel  of  a  navigable  river  within  its 
boundaries.  Neleon  v.  Cheboygan  Nam.  Co., 
38  R.  222. 

A  riparian  owner  on  a  navigable  stream  b 
not  entitled  to  damages  for  a  diversion  of 
the  water  by  the  authority  of  the  state  for 
the  improvement  of  navigation,  without  com- 

Smsatioa  to  the  state  or  the  riparian  owner. 
lack  Rher  Imp.  Co.  v.  La  Cro&ne  etc* 
Tranen.  Co.,  41  &  66. 

6.  Obatractiona  of  navigation,  gen- 
erally.—A  grantee  of  the  soil  of  tide- 
waters cannot  so  exercise  his  right  of 
property  as  to  injure  the  right  of  navi- 
gation. Mayor  of  MobUer.  Estiva,  &D.2K. 

Loss  caused  bv  a  permanent  impedinieut 
laid  across  a  navigable  river  is  chargeable  to 
the  person  who  has  placed  it  there,  though 
the  loss  happened  in  at  attempt  to  pass 
property  which  was  being  taken  down  the 
river,  across  the  impediment,  which  it  was 
known  to  the  person  attempting  must  re*ult 
in  loss.    Marin  v.  Blin\  32  D.  62. 

An  act  authorising  a  private  person  te 
stop  up  a  navigable  creek  upon  condition 
that  he  cat  a  canal  anon  his  own  property  at 
his  own  expense  in  hen  thereof,  is  a  private 
act  for  the  individual  benefit  of  such  person. 
Sinnkkeon  v.  Johimm,  34  D.  184. 

If  such  private  owner  ereois  a  dam  io  par- 
suance  of  such  act,  and  thereby  injures  up- 
land lying  back,  he  is  reponsible  to  the  own- 
ers in  damages,    lb. 

A  person  may  dislodge  from  a  water- 
course an  obstruction  injurious  to  his  bu*i» 
or  property;  but  he  must  not  leave  it  in 


the  stream  where  it  will  endanger  the  prop- 
erty of  navigators.  Porter  v.  Allen,  65  D.  750. 
Oyster-planting  in  public  waters  U  not  in 
itself  a  nuisance.  If  it  interferes  with  the 
rights  of  navigatioa  and  fishing,  the  oysters 
may  be  removed  as  in  the  case  of  other  nui- 
sances, but  they  cannot  be  appropriated  to 
one's  own  use.    State  v.  7*ay/or,  72  D.  Sft?. 
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One  who  in  using  a  stream  as  a  highway, 
and  in  the  exercise  of  ordinary  care  necessa- 
rily and  unavoidably  impedes  or  obstructs 
another  temporarily,  does  not  thereby  be- 
come a  wrong-doer,  his  acts  are  not  illegal, 
and  he  creates  no  nuisauce  for  which  an 
action  can  he  maintained.  Davis  v.  Wins* 
low,  81  D.  573.  In  this  respect  public 
streams  are  governed  by  the  same  general 
rules  of  law  as  are  highways  upon  land. 
Oerrish  r.  Brawn,  81  D.  56& 

A  person  who  obstructs  a  stream  which  is 
by  law  a  public  highway,  by  casting  therein 
waste  material,  filth,  or  trash,  or  by  deposit- 
ing material  of  any  description,  except  as 
connected  with  the  reasonable  use  of  such 
stream  as  a  highway,  or  by  direct  authority 
of  Law,  does  so  at  his  own  peril.  It  is  a  pub- 
lic nuisance,  for  which  he  would  be  liable  to 
an  indictment  and  to  an  action  at  law  by  any 
individual  who  should  be  specially  damaged 
thereby.    Oerrish  v.  Brown,  81  D.  569. 

A  temporary  sheer  or  guide  boom,  though 
obstructions  to  navigation,  may  be  used,  as 
Incident  to  the  reasonable  use  of  a  river  for 
running  and  securing  loos,  for  the  purpose 
of  directing  the  logs  or  lumber  into  proper 
places  in  which  to  detain  them  for  use;  but 
the  stream  may  not  be  permanently  ob- 
etmcted  and  converted  into  permanent  places 
of  deposit  for  logs  by  the  construction  of 
piers  and  booms,    lb. 

A  crib  or  pier  erected  in  the  waters  of  a 
public  harbor  is  a  purpresture  and  per  se  a 
nuisance,  unless  the  party  erecting  it  is 
Authorized  to  do  so,  at  that  place,  by  some 
power  competent  to  confer  the  authority; 
and  therefore,  in  such  case,  evidence  is  not 
Admissible  to  prove  that  it  is  not  and  would 
not  be  an  actual  nuisance,  and  would  not  in* 
juriously  interfere  with  or  affect  the  naviga- 
tion of  the  harbor.  People  v.  Vanderbili,  84 
D.  S51. 

When  a  stream  has  long  been  rendered 
unnavigable  by  dams  and  bridges,  the  erec- 
tion of  a  building  in  it  at  that  point,  which 
of  itself  would  not  materially  obstruct  navi- 
gation, may  not  be  restrained  at  the  suit  of 
the  public    State  v.  Carpenter,  60  R.  848. 

7.  and  remedies  therefor. — The 

obstruction  of  a  navigable  river  is  a  public 
nuisance.  South  Carolina  B.  R.  Co,  v. 
Moore,  73  D.  778;  Dugan  v.  Bridge  Co.,  67 
D.  464. 

The  right  to  navigate  a  creek  justifies  the 
removal  of  obstructions  therefrom  and  the 
use  of  the  force  requisite,  although  a  battery 
or  wounding  be  found  necessary.  Brubaker 
r.  Paul,  32  D.  111. 

A  river  is  a  public  highway,  for  the  ob- 
struction of  which  an  indictment  at  common 
law  lies,  where  it  had  been  previously  used 
bv  the  public  as  a  navigable  river  to  a  point 
above  the  obstruction,  and  had  been  im- 

S roved  and    cared    for  by  pnblio  officers. 
taU  v.  Thompson,  47  D.  588. 


a  Evidence  of  benefits  conferred  by  obstruc- 
tion of  a  navigable  river,  upon  the  commu- 
nity, as  where  the  obstruction  consists  of  a 
mill  which  is  greatly  needed  in  the  neighbor- 
hood, is  inadmissible  to  divest  it  of  its  char* 
acter  as  a  nuisance,  in  case  for  an  injury 
therefrom  to  one  navigating  the  river.  OoUL 
v.  Carter,  49  D.  712. 

A  navigator  on  a  stream  which  is  a  publio 
highway  may  remove  obstruction,  as  a  raft 
or  the  like,  in  the  most  speedy  way,  if  the 
exigencies  of  the  case  require  it,  and  is  only 
liable  for  injury  thereby  where  he  is  guilty 
of  gross  negligence  or  willful  destruction. 
Party  removing  the  obstruction  is  bound  to 
use  the  same  degree  of  caution  that  a  careful 
man  would  exercise  in  reference  to  his  own 
property.    Beach  v.  Schoff,  70  D.  122. 

An  action  lies  for  damages  resulting  from 
actual  detention  of  plaintiff's  boat  when  in 
the  course  of  navigation,  by  reason  of  the 
erection  of  a  bridge  across  the  stream,  but 
not  for  damages  resulting  from  the  general 
obstruction  of  the  plaintiff's  business;  the 
only  remedy  in  the  latter  case  being  an  in* 
dictment  as  for  a  publio  nuisance.  South 
Carolina  R.  R.  Co.  v.  Moore,  73  D.  77a 

A  mill-owner  who  casts  slabs,  edgings,  or 
other  waste  of  his  mill  into  a  river  to  be 
floated  away  by  the  stream,  whereby  naviga- 
tion is  obstructed,  or  the  rights  of  private 
individuals  infringed,  is  liable  to  an  action 
for  damages  by  a  person  specially  damaged. 
Oerrish  v.  Brown,  81  D.  569. 

The  remedy  to  prevent  the  erection  of  a 
purpresture  and  nuisance  in  a  bay  or  navi- 
gable river  is  by  an  injunction  at  the  suit  of 
the  attorney-general  People  v.  VanderbiU, 
84  D.  351. 

Raftsmen  on  navigable  streams  have  no 
right  to  so  moor  their  rafts  that  they  will 
deprive  wharf-owners  of  access  to  their 
wharves;  and  the  owner  of  such  a  wharf,  in 
order  to  reach  it  with  his  vessel,  would  not, 
in  untying  such  an  obstructing  raft,  doing 
no  unnecessary  damage,  be  liable  for  loss  of 
the  lumber  resulting  therefrom.  Harrington 
v.  Edwards,  84  D.  768. 

In  an  action  for  damages  for  loss  of  a  lum- 
ber raft  out  loose  by  defendant  from  his 
wharf,  to  which  plaintiff  had,  without  any 
right,  anchored  it,  evidence  is  not  admissi- 
ble of  a  custom  of  raftsmen  to  anchor  re- 
gardless of  the  wishes  or  convenience  of 
riparian  owners;  for  raftsmen  cannot  so  es- 
tablish a  custom  as  to  override  the  common- 
law  rights  of  riparian  owners,     lb. 

The  entire  obstruction  of  a  navigable  river, 
where  it  is  used  by  the  public,  is  a  public 
nuisance;  and  where  such  nuisance  works  a 
private  injury,  the  party  injured  may  re- 
strain its  continuance  by  injunction.  Hickok 
v.  Hine,  13  R.  255. 

The  landings  and  warehouses  of  individ- 
uals on  the  bank  of  a  navigable  river,  used 
in  connection  therewith,  are  such  private 
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property  as  may  be  irreparably  injured  by 
the  destruction  of  the  navigability  of  the 
river  to  such  landings  and  warehouses.     76. 

Corporations  or  public  officers  are  not  au- 
thorised to  obstruct  the  navigation  of  a  river, 
under  a  legislative  grant  of  power,  merely 
for  the  building  of  a  bridge  across  a  river, 
where  the  bridge  can  reasonably  be  con- 
structed so  as  not  to  destroy  the  navigability 
of  the  river.    lb. 

The  owner  of  a  wharf  upon  a  tide-water 
•reek  cannot  maintain  an  action  for  an  illegal 
obstruction  to  the  creek,  this  being  a  com- 
mon damage  to  all  who  use  it;  but  for  an 
obstruction  adjoining  the  wharf,  which  pre- 
vents vessels  from  lying  at .  it  in  the 
accustomed  manner,  this  being  a  partic- 
ular damage,  he  can  maintain  an  action. 
Brayton  t.  City  of  Fall  River,  18  R.  47a 

The  owners  of  a  steamboat  licensed  to  run 
on  a  navigable  river  notified  the  owners  of 
a  railroad  bridge  crossing  the  river  to  make 
a  draw  in  their  bridge,  as  required  by  their 
charter.  Some  months  after,  the  owners  of 
the  boat,  arriving  with  their  boat  at  the 
bridge,  and  betas  unable  to  pass  it,  no  draw 
having  been  made,  tore  down  part  of  it  and 
passed.  Held,  a  lawful  abatement  of  a  nui- 
sance.   8tate  v.  Parrot*,  17  R.  5. 

The  defendants,  in  working  mines,  dis- 
charged gravel,  sand,  and  refuse  into  an  un- 
navigable  stream,  which  carried  it  into  a 
navigable  river,  causing  obstruction  to  nav- 
igation and  injury  to  adjacent  lands.  Held, 
1.  A  public  nuisance;  2.  That  it  was  not 
necessary  to  prosecute  others  who  contrib- 
uted to  the  injury;  and  3.  That  the  right  to 
continue  it  could  not  be  acquired  by  pre- 
scription. People  v.  Gold  Run  Diick  A  M. 
Co.,  56  R.  80. 


8ee  Army  akd  Navt. 

NEOESSABTJSS. 

Contracts  for,  by  infants,  see  Invants,  18- 

20. 
Liability   of   guardian    of   infant   for,  see 

Guardian  and  Ward,  22. 
Liability  of  husband  for,  see  Htobaxd  ajtd 

Wife,  17-19. 
liability  of   parent  for,  see   Pabknt  and 

Child,  11. 

KB  EXEAT. 

[Includei  the  process  of  holding  to  ball,  In  an 
equitable  action,  a  defendant  who  is  about  to 
leave  the  Jurisdiction  of  theoourt  Tor  arrests 
In  civil  actions,  see  Abrxst.] 

1.  Nature  of  the  remedy.*— The  writ 
of  me  exeat  is  not  a  prerogative  writ,  but  is 
an  ordinary  process  of  courts  of  equity  to 
which  suitors,  in  proper  cases,  are  entitled 
as  a  matter  of  right.  Oibert  v.  Colt,  14  D. 
667. 

•ice  aote  on  writs  of  ne  exeat,  14  D.  560-Wt, 


A  ne  exeat  is  simply  a  means  of  obtaining 
equitable  bail.  MitcJusU  v.  Bunch,  22  D.  669. 
Aid  to  entitle  one  to  such  bail,  there  must 
be  a  present  debt  or  duty,  or  some  existing 
right  to  relief  against  the  defendant  or  his 

Sroperty,  either  at  law  or  in  equity.  De 
HvafinoU  v.  CorseUi,  25  D.  632.  And  an  ar- 
rest and  restraint  of  liberty  upon  such  writ 
is  not  "imprisonment  for  debt,"  within  the 
meaning  of  a  constitutional  prohibition  on 
that  subject     Dean  v.  /Smith,  99  D.  198. 

2.  Power  to  issue  the  writ.  —  A  ne  ex- 
eat lies  only  on  an  equitable  demand,  gener- 
ally; but  it  may  be  issued,  also,  where  there 
is  concurrent  jurisdiction  in  courts  of  law 
and  equity,  as  in  cases  of  bills  for  an  account, 
although  the  defendant  might  have  been 
arrested  on  legal  process.  Mitchell  v.  Bunch, 
22  D.  669;  Lucas  v.  Hickman,  19  D.  44. 

8.  In  what  actions  granted.  --Ne  ex* 
eat  may  issue,  since  the  act  abolishing  im- 
prisonment for  debt,  in  any  case  of  equitable 
cognizance  in  which  it  might  have  issued 
before  that  act    Brown  v.  Tiaff,  28  D.  426. 

Ne  exeat  may  be  issued  against  a  foreigner 
temporarily  residing  here,  upon  an  equitable 
demand  arising  abroad,  in  favor  of  a  for- 
eigner.   Mitchell  v.  Bunch,  22  D.  669. 

Such  foreigner  may  be  compelled  to  apply 
his  interest  in  partnership  property  of  a  for- 
eign firm,  so  far  as  he  can  control  it  consist- 
ently with  the  laws  of  the  country  where  it 
is  situated,  and  without  prejudice  to  the 
rights  of  others.     lb. 

Before  a  decree  of  alimony,  the  courts  may, 
giving  due  weight  to  the  rank  of  the  parties 
and  the  fortune  of  the  husband,  and  taking 
care  that  the  writ  is  not  used  for  oppression 
and  extortion,  grant  the  writ  of  ne  exeat  re* 
publico.    McOee  v.  McOee,  52  D.  407. 

4.  Upon  what  grounds  granted.— 
Writ  of  ne  exeat  may  issue  against  a  for- 
eigner or  a  citizen  of  another  state  while  in 
this  state.    Oibert  v.  CoU,  14  D.  557. 

Ne  exeat  can  be  issued  only  when  it  ap- 

Sears, — 1.  That  there  is  a  precise  amount  of 
ebt  positively  due;  2.  That  it  is  an  equi- 
table demand,  not  suable  at  law  except  in 
cases  of  account,  and  some  others  of  concur- 
rent jurisdiction;  8.  That  the  defendant  is 
about  quitting  the  country  to  avoid  pay- 
ment    Rhodes  v.  Cousins,  18  D.  715. 

A  demand  being  exclusively  of  an  equi- 
table nature,  and  the  defendant  being  about 
to  leave  the  state,  the  writ  of  ne  exeat  issues 
as  of  course.  Lucas  v.  Hickman,  19  D.  44. 
Mitchell  v.  Bunch,  22  D.  689. 

Ne  exeat  will  lie  where  the  vendor  of  land, 
suing  for  specific  performance,  can  evidently 
make  a  perfect  title,  and  the  vendee's  f aOurs 
to  complete  the  purchase  is  without  excuse, 
upon  due  proof  that  the  defendant  U  about 
to  leave  the  state.  Brown  v.  Haf,  28  D.  425. 
Ne  exeat  will  not  lie  unless  the  vendor  can 
make  a  clear  title  at  the  time  the  writ  is 
issued,  in  a  suit  for  specific  performance, 
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against  a  vendee  of  land,  sad  this  most  ap- 
pear affirmatively.  -  /ft. 

Upon  a  bill  filed  for  an  accounting  by  a 
foreign  administrator  or  executor,  if  be  is 
about  to  leave  tbe  state,  be  may  be  arrested 
upon  a  ne  exeat  and  held  to  equitable  bail,  as 
in  other  oases.  McNamara  v.  Dwyer,  32  D. 
627. 

Ne  exeat  is  property  issued,  in  an  action  to 
compel  a  partnership  accounting,  where  the 
complaint  and  affidavits  show  that  the  de- 
fendant bad  sold  all  his  property  in  the  state, 
and  converted  it  into  money  or  choses  in  ac- 
tion, and  is  threatening  to  leave  the  state. 
Dean  v.  Smith,  99  D.  198. 

6.  In  what  cases)  refused.  —Ne  exeat 
will  not  be  granted  where  bail  can  be  de- 
manded at  law.  Rhodes  v.  Cousins,  18  D.  715. 

6.  Requisite*  of  the  bilL  —  That  de- 
fendant is  going  out  of  the  state,  or  that  he 
has  said  so,  must  be  charged  positively  -by 
complainant  in  a  bill  for  the  writ  ne  exeat 
repubUceu     MeOee  v.  McQee fi2  D.  407. 

7.  or  affidavit.  —  Ane  exeat  cannot 

'  be  granted  except  upon  a  bill  filed  and  affi- 
davits made  to  the  truth  of  its  allegations. 
Rhodes  v.  Cousins,  18  D.  716. 

On  the  oatb  of  complainant  alone  the  writ 
ef  ne  exeat  is  granted  according  to  the  con- 
stant practice  of  the  courts.  McQee  v.  Me- 
Oee, 52  D.  407. 

An  affidavit  of  a  wife  suing  for  divorce  in 
her  own  name  is  sufficient  foundation  for 
the  issuance  of  a  ne  exeat.     lb. 

8.  Procedure  on  the  application.  — 
In  awarding  a  ne  exeat,  the  court  may  con- 

.  sider  the  defendant's  answer,  as  well  as  the 
affidavit  filed  by  plaintiff;  and  may  issue  the 
writ,  if  the  answer  shows  a  sufficient  cause, 
though  the  affidavit  does  not.  Oibert  v. 
Coll,  14  D.  557. 

Tbe  amount  of  the  bail  on  a  ne  exeat  is 
fixed  by  the  court.     /&. 

9.  on  motion  to  dissolve.  —De- 
fendant may  show  that  a  ne  exeat  ought  qpt 
to  have  been  granted,  notwithstanding  a 
statutory  provision  discharging  him  on  his 
giving  a  sufficient  bond  not  to  leave  the 
state,  or  for  the  satisfaction  of  the  ultimate 
recovery.     McQee  v.  McQee,  52  D.  407. 

10.  Discharge  of  a  writ  of  ne  exeat  is  a 
matter  of  course  upon  the  party  s  giving  se- 
curity to  answer  the  bill,  where  a  discovery 
is  necessary,  and  to  abide  the  order  and  de- 
cree of  tbe  court  in  the  cause,  and  to  be 
amenable  to  the  process  issued  to  enforce 
the  same.  Mitchell  v.  Bunch,  22  D.  669. 
S.  P.,  McNamara  v.  Dwyer,  32  D.  627. 

The  pendency  of  an  action  in  the  United 
States  circuit  court,  sitting  within  the  state, 
on  a  judgment  of  a  state  court,  in  which  the 
defendant  has  been  held  to  bail,  is  a  suffi- 
cient ground  for  discharging  a  ne  exeat  is- 
sued in  a  suit  on  the  same  judgment  in  a 
court  of  chancery,  unless  the  complainant 
elects  to  release  tbe  defendant  from  arrest  in 


the  former  action  on  his  entering  an  appear- 
ance or  filing  common  bail  Mitchell  v. 
Bunch,  22  D.  669. 

NEGATIVE  EVIDENCE. 

Weight  and  sufficiency  of,   see  Evidence* 
10;  Witnesses,  77. 

NEGATIVES  PREGNANT. 
In  answer  under  code,  see  Pleading,  113. 

NEGLIGENCE. 

[Includes  tbe  liability,  civilly,  for  failure  to 
exercise  due  care,  whereby  another  is  injured  In 
person  or  property;  the  effect  of  want  of  due 
care  on  the  part  of  such  injured  person,  contrib- 
uting to  the  injury;  and  the  civil  action  for  neg- 
ligently causing  death.  Other  places  throughout 
tbe  digest  where  negligence  is  incidentally 
treated  are  referred  to  below.] 

Attorney,  when  guilty  of,  see  Attorney 

and  Client,  28,  29. 
Burden  of  proof  in  actions  involving,  sea 

Evidence,  77. 
By  carriers  of  goods,  see  Carriers,  14,  15) 

of  passengers,  see  Carriers,  63-68. 
Carrier  cannot  limit  liability  for,  see  Carri* 

ers,  99. 
In  failing  to  levy,  liability  of  sheriff  for,  see 

Sheriffs,  19. 
Indictment  of  railroad  company  for  causing 

death  by,  see   Railroad  Companies, 

69. 
Instructions  respecting,  see  Trial,  76. 
Liability  of  agent  for,  see  Agency,  63. 
Liability  of  corporation  for,  see  Corpora* 

tions,  132. 
Liability  of   gas-light   companies    for,    see 

Gas-light  Companies,  7. 
Liability  of  guardians  for,  see  Guardian 

and  Ward,  24. 
Liability  of  land-owner  for,  see  Real  Prop* 

■rty,  11-13. 
Liability  of  master  for,  see  Shipping,  35. 
Liability  of  officers  for,  see  Officers,  30. 
Liability  of  railroad  company  for  injuries 

caused  by,  see  Railroad  Companies. 

70-109. 
liability  of  representatives  for,  see  Execu- 
tors and  Administrators,  72. 
Liability  of  telegraph  company  for,  see  Tel* 

egraph  etc.  Companies,  6. 
Liability  of  trustee  for,  see  Trusts,  45. 
Limitation  of  carrier's  liability  as  to,   see 

Express  Companies,  14. 
Measure  of   damages    in   actions   for,  see 

Damages,  35. 
Measure  of  damages  in  actions  for  causing 

death,  see  Damages,  36. 
Of  agent,  when  binds  principal,  see  Agency, 

76.  . 
Of  carrier  of  passengers,  evidence  of,  see 

Railroad  Companies,  80. 
Of  child,  liability  of  parent  for,  see  Parrot 

and  Child,  12. 
Of  city  officers,  liability  for,  see  Municipal 

Corporations,  66. 


21. 

Of  ferry-moil,  liability  for,  Me  Fsbbiks,  9. 

Of  servant,  liability  of  master  for,  ana  M  as- 
tir aud  Skrvamt,  9. 

On  part  of  railroad  company,  at  orossings, 
see  Rallhoad  COMPANin,  91.  92. 

L   What  Amount*  to  Nmliobncb,  aud 

THE  LIABILITY   THERMUR. 

IL  OoHTKiBtrroRr  Ncoliquioe. 
HL   Civn,  Acnoii  fob  NxaLraumT  Cacb- 
ihq  Death. 


■rally. —1.  Definition,  etc  —  IsTeglLgeno* 
a  violation  of  the  obligation  which  enjoin* 
oare  and  caution  in  what  we  do;  but  one  U 
under  no  obligation  to  be  caution*  and  cir- 
cumspect towards  a  wrong-doer  or  tres- 
puseer.  Tonawmda  R.  B.  Co.  r.  Mwnger, 
■9  D.  239. 

The  term  "negligence"  baa  different 
meaning!,  in  relation  to  different  causes  of 
action.  In  aome  oases,  it  maana  a  very 
■light  abaenoe  of  care  and  prudence;  in 
others,  the  abaenoe  of  reasonable  oare;  and 
again,  such  want  of  oare  a*  make*  groee 
negligeDce.  Baltimore  at  S.  B.  R.  Co.  v. 
Jroorfnjf,  59  D.  72. 

Negligence  ia  want  of  ordinary  care  which 
a  party  ought  to  observe  under  the  peculiar 
circumstances  nnder  which  he  ia  placed. 
PrtHUj/hania  B.  R.   Co.   v.  Ogkr,  78  D.  322. 

"  Ordinary  care  "  is  a  relative  term,  and 
want  of  it  means  a  negleot  to  use  the  proper 
precautions  with  regard  to  the  person*  and 
property  of  others  under  ths  circumstances 
of  each  particular  ease.  Steamboat  Farmer 
»,  lleCraie,  62  D.  718. 

Where  a  duty  Is  defined,  failure  to  per- 
form it  ia  of  course  negligence,  and  may  be 
so  declared  by  the  court.  McCullgr.  Clarke, 
80  D.  684. 

Negligence  consists  in  omitting  to  do 
something  that  a  reasonable  man  would  do, 
or  in  doing  something  that  a  reasonable  man 
would  not  do,  causing,  unintentionally,  mis- 
chief to  another.  Davit  t.  Winikno,  81  D. 
673. 


_    ^ligenoe  is  the  absence  of 
to  the  circumstances,      Frantyord  T.  Co. 
Philadelphia  S.  B.  Co.,  93  D.  708.     8.  P., 
BrMegtii.  If.  T.  Central  R.  R.  Co.,  90  D. 
741. 

Slight  negligence  is  merely  absence  of  that 
degree  of  care  and  vigilance  which  person* 
of  extraordinary  prndenoe  and  foresight  are 
accustomed  to  use.     Dreher  v.  Fitchburg, 
D.  91. 

Ordinary  negligence  ia  want  of  such  o 
as  parsons  of  ordinary  prudence  or  the  m 
el  mankind  observe,     lb. 


•  Talws 

What    oonstitu     . 
cannot  be  so  defined  as  to  i 
eases.     3f  eDonald  v.  Chicago  et 
96  D.  114. 

What  i*  deemed  sufficient 
legligence  on  part  of  master  of  canal-boat  ia 
be  management  thereof,  see  Korak  V.  Citf 
of  Ottawa,  S3  D,  256. 

2.  What  is  due 
use  it.  — Ordinary  care  is  that  degr 
which  nnder  the  same  circumstance*  a  per- 
of  ordinary  prudence  would  take  of  the 
particular  thing  if  it  were  hie  own;  and  ths 
case  will  be  varied  according  to  the  nator* 
of  the  thing  bailed,  the  purpose  for  which  it 
was  bailed,  and  the  circumstance*  under 
which  it  wa*  bailed.  Swan*  v.  Arams,  71 
D.  668. 

Every  person  must  so  use  hi*  own  property 

not  to  Injure  that  of  his  neighbor.  Ac-- 
wAoecer  v.  Cleveland  etc.  R.  R.  Co.,  63  D.  246. 

One  who  does  what  is  more  than  ordinarily 
dangerous  to  another  is  bound  to  na*  mors 
than  ordinary  care,  where  the  partie*  stand 
in  no  particular  relation  to  each  other.  Jf*r-V 
gam  t.  Cox,  66  D.  623;  Pennsylvania  R.  B. 
Co.  v.  Osier,  78  D.  322. 

situation  of  parties  and  business  in  which 
they  are  engaged,  and  varies  according  to 
the  exigencies  which  require  vigilance  and 
attention  conforming  in  amount  and  de 
to  the  particular  circumstances  om" 
they  are  to  be  exerted.  Fletcher 
•t  B.  R.  Co.,  79  P.  696. 

Due  care  and  reasonable  diligence  are 
nothing  less  than  most  watchful  ear*  and 
active  diligence  in  any  basin im*  involving  ths 
personal  safety  and  uvea  of  others.  Madia 
v.  CVoss,  80  D.  699- 

What  is  reasonable  or  due  can  depend*  on 
subject-matter  to  which  care  ia  to  be  applied, 
and  the  attendant  circumstance*.  Damn  v. 
Winitote,  81  D.  673;  BnUerfield  <r.  Wtnten 
B.  R.  Corp.,  87  D.  678. 

One  knowing  that  a  child  of  tender  years 

in  the  highway  is  bound  to  a  proportiouate 
luoss,  and  what  would  he 
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danger.  In  the  oat*  of  a  child  four  yean 
old,  h*  is  bound  to  the  utmost  circumspec- 
tion.    Bobiruon  v.  CW,  64  D.  67. 

One  erecting  a  building  to  rent  mast  em- 
ploy reasonable  skill  and  diligence  in  it* 
erection,  regard  being  had  to  tie  uses  and 
purposes  for  which  it  l*  designed.  Oodlej  *. 
Hagtrtu,  59  D.  731. 

Apothecaries  and  surgeons 
only  for  injuria*  resulting  from  a  *  _ 
ordinary  oare  and  skill.    The  highest  d 
of  skill  is  not  required  of  them.     Simon 
Henry,  63  D.  611. 

A  party  employed  in  a  position  of  tr**» 


NEGLIGENCE,  L 


#•*  lad**  to  Kotos  in 

ewer  property  of  others  is  bound  to  the  same 
and  attention  that  he  would  exercise 
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over  it  were  the  property  his  own.  Hays  v. 
Paul,  88  D.  569. 

The  old,  the  lame,  and  the  infirm  are  en- 
titled to  the  use  of  the  streets,  and  more 
care  must  be  exercised  towards  them  by  en- 
gineers than  towards  those  who  hare;  better 
powers  of  motion*  O'Mara  v.  Hudson  R.  R. 
Co.,  98  D.  61. 

3.  Various  applications  of  the  rule,  — The 
owner  of  land  is  prohibited  from  setting  a 

Erairie  on  fire  on  such  land  in  the  in- 
abited  parts  of  the  state,  by  the  Illinois 
statute,  unless  it  be  done  at  certain  periods 
of  the  Tear,  for  the  necessary  preservation 
of  his  form,  and  after  two  days'  notice  to 
his  neighbors.  Johnson  ▼.  Barber,  60  D. 
416. 

A  defendant  claiming  to  be  within  the  ex- 
ception of  the  statute  against  firing  prairie, 
in  an  action  against  him  for  an  injury  there- 
from, and  asking  an  instruction  that  he  is 
not  liable  for  setting  such  fire  on  his  own 
land,  must  base  the  instruction  upon  the  hy- 
pothesis that  facts  showing  him  within  the 
exception  appeared  in  evidence,     lb. 

A  party  is  liable  for  polluting  water  of  his 
neighbor  s  well,  by  negligently  leaving  nox- 
ious substances  on  his  land,  whether  such 
substances  are  carried  by  the  rain  along  the 
surface  of  the  ground,  or  by  water  spreading 
and  diffusing  itself,  aooording  to  natural 
laws,  under  the  surface,  so  as  to  penetrate 
the  adjoining  land,  and  thus  reach  the  well. 
Broum  v.  Ilhus,  71  D.  49. 

To  constitute  willful  negligence,  the  act 
done  or  omitted  must  be  intended;  mere 
neglect  to  keep  a  bridge  in  repair  cannot, 
ordinarily,  be  alleged  to  be  willful.  Peoria 
Bridge  Assn  v.  Loomis,  71  D.  263. 

The  unauthorised  use  of  the  railroad  of 
another  is  negligence.  Hal  v.  Qlanding,  82 
D.  637. 

An  occupant  of  an  upper  story  of  a  build- 
ing is  liable  for  damage  caused  to  occupant 
of  lower  story  from  a  stop-cock  being  left 
open  on  the  upper  floor,  which  flooded  with 
water  the  floor  below.  KOUon  v.  Power,  91 
D.  127. 

Persons  engaged  in  blasting  are  bound  to 

Sive  notice  to  all  persons  about  to  pass  within 
mitsof  possible  danger  at  the  time  of  firing 
the  blast.  Driscoll  v.  Newark  etc.  Co.,  97  D. 
761. 

The  running  of  a  railroad  train  within  the 
limits  of  a  city,  at  a  rate  of  speed  prohibited 
by  ordinance  under  a  penalty,  constitutes 
negligence.  CorreU v,  B.  C.  B.  AM.  R.  R. 
Co.,  18  R.  22. 

The  plaintiff  while  walking  on  a  side- 
walk in  front  of  a  building  which  the  defend- 
ant was  erecting,  was  struck  and  injured 
by  a  brick  falling  therefrom;  there  were  no 
barriers  to  prevent  the  approach  of  foot-pas- 
sengers,    Held,  that  the  defendant  might  be 


liable  for  the  injury  on  account  of  the  omis- 
sion to  construct  barriers,  although  there 
was  no  negligence  in  suffering  the  urick  to 
fall.    Jager  v.  Adams,  25  R.  7. 

A  wife  signed  a  mortgage  on  a  homestead 
as  security  for  a  note  made  by  herself  and 
her  husband;  she  could  read  print  but  a  lit- 
tle, and  that  only  by  spelling;  she  could  not 
write,  nor  read  writing;  she  inquired  of  her 
husband  the  nature  of  the  papers  before  put- 
ting her  mark  to  them,  and  he  told  her  "it 
was  none  of  her  business;  it  did  not  amount 
to  a  row  of  pins;  it  was  a  note ";  and  she 
signed  the  mortgage,  without  requiring  it  to 
be  read  to  her,  but  believing  it  was  a  note. 
Held,  that  she  was  negligent,  and  if  deceived, 
could  not  assert  it  against  an  innocent  mort- 
gagee.    Roach  v.  Karr,  26  R.  788. 

Plaintiff  was  a  guest  overnight  at  a  hotel 
kept  by  defendant.  He  was  assigned  room 
38,  on  the  second  story.  Adjoining  that 
room,  and  on  the  same  side  of  the  hall, 
was  a  door  nearly  or  exactly  like  the  door 
of  the  room,  and  only  two  and  a  half  feet 
distant,  communicating  with  an  elevator- 
opening  extending  from  the  second  floor  to 
the  cellar  of  the  hotel.  Gas  was  dimly  burn- 
ing in  the  hall.  The  rooms  on  the  hall  were 
numbered  with  white  figures  about  one  inch 
in  length,  which  could  have  been  read  by 
any  one  intent  on  observing  them.  The  doors 
of  the  plaintiff's  room  and  of  the  elevator- 
opening  were  numbered  in  this  way,  38  and 
40,  respectively,  and  had  knobs  exactly 
alike.  Both  doors  had  locks  and  keys, 
but  neither  of  them  was  locked  on  the  night 
in  question.  The  door  to  the  elevator- 
opening  was  hung  flush  with  the  surface  of 
the  wall  of  the  nail,  and  opened  into  the 
hall,  while  the  door  of  the  bedroom  was  set 
back  the  usual  distance,  and  opened  into 
I  it.  Room  38  was  a  corner  one,  the  last 
on  the  hall.  Having  recently  been  a  guest 
at  the  house,  and  having  occupied  room 
38V  plaintiff  believed  he  knew  the  loca- 
tion and  could  find  it  without  assistance, 
and  discharged  the  bell-boy  who  had  been 
directed  by  the  clerk  to  show  him  bis  room. 
He  proceeded,  as  he  supposed,  to'  room 
38,  but  by  mistake  opened  the  door  num- 
bered 40,  and  stepping  in,  fell  to  the  base- 
ment through  the  opening,  sustaining  severe 
injuries.  An  employee  of  the  defendant 
had  previously  fallen  there  and  been  injured, 
as  the  defendant  knew.  Held,  that  the  de- 
fendant was  grossly  negligent.  Hayward  v. 
Miller,  34  R.  229. 

2.  What  does  not.  —  1.  General  rules. 
—  Parties  engaged  in  prosecution  of  a  lawful 
act  are  not  liable  for  an  accidental  injury 
occurring  during  the  performance  of  the  act, 
when  due  care  and  caution  have  been  exer- 
cised. Williams  v.  M.  C.  R.  R.  Co.,  66  D. 
69. 

A  party  is  not  responsible  for  loss  of  remit- 
tances by  letter  deposited  in  post-ofnoe  box 
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property  as  may  be  irreparably  injured  by 
the  destruction  of  the  navigability  of  the 
river  to  such  landings  and  warehouses.    lb. 

Corporations  or  publio  officers  are  not  au- 
thorised to  obstruct  the  navigation  of  a  river, 
under  a  legislative  grant  of  power,  merely 
lor  the  building  of  a  bridge  across  a  river, 
where  the  bridge  can  reasonably  be  con* 
structod  so  as  not  to  destroy  the  navigability 
ef  the  river,    lb. 

The  owner  of  a  wharf  upon  a  tide-water 
•reek  cannot  maintain  an  action  for  an  illegal 
obstruction  to  the  creek,  this  being  a  com- 
mon damage  to  all  who  use  it;  but  for  an 
obstruction  adjoining  the  wharf,  which  pre- 
vents vessels  from  lying  at .  it  in  the 
accustomed  manner,  this  being  a  partic- 
ular damage,  he  can  maintain  an  action. 
Brayton  v.  Cky  of  Fall  River,  18  R.  47a 

The  owners  of  a  steamboat  licensed  to  run 
on  a  navigable  river  notified  the  owners  of 
a  railroad  bridge  crossing  the  river  to  make 
a  draw  in  their  bridge,  as  required  by  their 
charter.  Some  months  after,  the  owners  of 
the  boat,  arriving  with  their  boat  at  the 
bridge,  and  being  unable  to  pass  it,  no  draw 
having  been  made,  tore  down  part  of  it  and 
passed.  Held,  a  lawful  abatement  of  a  nui- 
sance.   8tate  v.  Parrott,  17  R.  5. 

The  defendants,  in  working  mines,  dis- 
charged gravel,  sand,  and  refuse  into  an  un- 
navigable  stream,  which  carried  it  into  a 
navigable  river,  causing  obstruction  to  nav- 
igation and  injury  to  adjacent  lands.  Held, 
1.  A  public  nuisance;  2.  That  it  was  not 
accessary  to  prosecute  others  who  contrib- 
uted to  the  injury;  and  3.  That  the  right  to 
continue  it  could  not  be  acquired  by  pre- 
scription. People  v.  Gold  Run  Ditch  <*  M. 
Co.,  56  R.  80. 

NAVY. 

8ee  Army  akd  Navy. 

NE0E8SABXES. 

Contracts  for,  by  infants,  see  Infants,  18- 

20. 
liability   of   guardian    of   infant   for,  see 

Guardian  and  Ward,  22. 
liability  of  husband  for,  see  Husband  and 

Wife,  17-19. 
liability  of   parent   for,  see   Parent  and 

Child,  11. 

KB  EXEAT. 

[Includes  the  process  of  holding  to  ball.  In  an 
equitable  action,  a  defendant  who  is  about  to 
leave  the  Jurisdiction  of  the  court.  For  arrest* 
In  civil  actions,  see  Arrest.] 

1.  Nature  of  the  remedy.*— The  writ 
of  ne  exeat  is  not  a  prerogative  writ,  but  is 
an  ordinary  process  of  courts  of  equity  to 
which  suitors,  in  proper  cases,  are  entitled 
as  a  matter  of  right.  Oibert  v.  Colt,  14  D. 
667. 

•See  note  on  writs  of  ne  exeat,  14  D.  600-00. 


A  ne  exeat  is  simply  a  means  of  obtaining 
equitable  bail.  MUcftell  v.  Bunch,  22  D.  609. 
Aid  to  entitle  one  to  such  bail,  there  must 
be  a  present  debt  or  duty,  or  some  existing 
right  to  relief  against  the  defendant  or  his 

Sroperty,  either  at  law  or  in  equity.  De 
HvafinoU  v.  CorseUi,  25  D.  532.  And  an  ar- 
rest and  restraint  of  liberty  upon  such  writ 
is  not  "imprisonment  for  debt,"  within  the 
meaning  of  a  constitutional  prohibition  on 
that  subject.     Dean  v.  /Smith,  99  D.  196. 

2.  Power  to  issue  the  writ.  —  Am  ex- 
eat lies  only  on  an  equitable  demand,  gener- 
ally; but  it  may  be  issued,  also,  where  there 
is  concurrent  jurisdiction  in  courts  of  law 
and  equity,  as  m  oases  of  bills  for  an  account, 
although  the  defendant  might  have  been 
arrested  on  legal  process.  Mitchell  v.  /teats, 
22  D.  669;  Lucas  v.  Hickman,  19  D.  44. 

8.  In  what  actions  granted.  — Ne  e> 
eat  may  issue,  since  the  act  abolishing  im- 
prisonment for  debt,  in  any  case  of  equitable 
cognizance  in  which  it  might  have  issued 
before  that  act    Brown  v.  Haf,  28  D.  425. 

Ne  exeat  may  be  issued  against  a  foreigner 
temporarily  residing  here,  upon  an  equitable 
demand  arising  abroad,  in  favor  of  a  for- 
eigner.    Mitchell  v.  Bunch,  22  D.  069. 

Such  foreigner  may  be  compelled  to  apply 
his  interest  in  partnership  property  of  a  for- 
eign firm,  so  far  as  he  can  control  it  consist- 
ently with  the  laws  of  the  country  where  it 
is  situated,  and  without  prejudice  to  the 
rights  of  others.     lb. 

Before  a  decree  of  alimony,  the  courts  may, 
giving  due  weight  to  the  rank  of  the  parties 
and  the  fortune  of  the  husband,  and  taking 
care  that  the  writ  is  not  used  for  oppression 
and  extortion,  grant  the  writ  of  ne  exeat  re* 
publico,    McOee  v.  McOee,  52  D.  407. 

4.  Upon  what  grounds  granted.  — 
Writ  of  ne  exeat  may  issue  against  a  for* 
eigner  or  a  citizen  of  another  state  while  hi 
this  state.    Oibert  v.  Colt,  14  D.  557. 

Ne  exeat  can  be  issued  only  when  it  ap- 
pears,— 1.  That  there  is  a  precise  amount  of 
debt  positively  due;  2.  That  it  is  an  equi- 
table demand,  not  suable  at  law  except  hi 
cases  of  account,  and  some  others  of  concur- 
rent jurisdiction;  8.  That  the  defendant  is 
about  quitting  the  oountry  to  avoid  pay- 
ment.   Rhodes  v.  Cousins,  18  D.  715. 

A  demand  being  exclusively  of  an  equi- 
table nature,  and  the  defendant  being  about 
to  leave  the  state,  the  writ  of  ne  exeat  issues 
as  of  course.  Lucas  v.  Hickman,  19  D.  44> 
Mitchell  v.  Bunch,  22  D.  669. 

Ne  exeat  will  lie  where  the  vendor  of  land, 
suing  for  specific  performance,  can  evidently 
make  a  perfect  title,  and  the  vendee's  failure 
to  complete  the  purchase  is  without  excuse, 
upon  due  proof  that  the  defendant  is  about 
to  leave  the  state.   Brown  v.  Haf,  28  D.  425. 

Ne  exeat  will  not  lie  unless  the  vendor  can 
make  a  clear  title  at  the  time  the  writ  is 
issued,  in  a  suit  for  specific  performance, 
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against  a  vendee  of  land,  mad  this  must  ap- 
pear affirmatively.  -  lb. 

Upon  a  bill  filed  for  an  accounting  by  a 
foreign  administrator  or  executor,  if  he  is 
about  to  leave  the  state,  he  may  be  arrested 
upon  a  ne  exeat  and  held  to  equitable  bail,  as 
in  other  casern.  McNamara  v.  Dwyer,  32  D. 
627. 

Ne  exeat  is  properly  issued,  in  an  action  to 
compel  a  partnership  accounting,  where  the 
complaint  and  affidavits  show  that  the  de- 
fendant had  sold  all  his  property  in  the  state, 
and  converted  it  into  money  or  choses  in  ac- 
tion, and  is  threatening  to  leave  the  state. 
Dean  v.  Smith,  99  D.  198. 

5.  In  what  cases  refused.  — Ne  exeat 
will  not  be  granted  where  bail  can  be  de- 
manded at  law.  Rhode*  v.  Cousins,  18  D.  715. 

6.  Bequisites  of  the  bill—  That  de- 
fendant is  going  out  of  the  state,  or  that  he 
has  said  so,  must  be  charged  positively  -by 
complainant  in  a  bill  for  the  writ  ne  exeat 
repubtica.    McOee  v.  McQee,52  D.  407. 

7.  or  affidavit. — A  ne  exeat  cannot 

'  be  granted  except  upon  a  bill  filed  and  affi- 
davits made  to  the  truth  of  its  allegations. 
Rhode*  v.  Cousins,  18  D.  716. 

On  the  oath  of  complainant  alone  the  writ 
of  ne  exeat  is  granted  according  to  the  con- 
stant practice  of  the  courts.  McOee  v.  Mc~ 
Gee,  52  D.  407. 

An  affidavit  of  a  wife  suing  for  divorce  in 
her  own  name  is  sufficient  foundation  for 
the  issuance  of  a  ne  exeat.    lb. 

8.  Procedure  on  the  application.  — 
In  awarding  a  ne  exeat,  the  court  may  con- 

.  rider  the  defendant's  answer,  as  well  as  the 
affidavit  filed  by  plaintiff;  and  mav  issue  the 
writ,  if  the  answer  shows  a  sufficient  cause, 
though  the  affidavit  does  not.  Oibert  v. 
Colt,  14  D.  557. 

The  amount  of  the  bail  on  a  ne  exeat  is 
fixed  by  the  court.    lb. 

9.  on  motion  to  dissolve.  —  De- 
fendant may  show  that  a  ne  exeat  ought  npt 
to  have  been  granted,  notwithstanding  a 
statutory  provision  discharging  him  on  his 
giving  a  sufficient  bond  not  to  leave  the 
state,  or  for  the  satisfaction  of  the  ultimate 
recovery.     McOee  v.  McOee,  52  D.  407. 

10.  Discharge  of  a  writ  of  ne  exeat  is  a 
matter  of  course  upon  the  party's  giving  se- 
curity to  answer  the  bill,  where  a  discovery 
is  necessary,  and  to  abide  the  order  and  de- 
cree of  the  court  in  the  cause,  and  to  be 
amenable  to  the  process  issued  to  enforce 
the  same.  Mitchell  v.  Bunch,  22  D.  669. 
8.  P.,  McNamara  v.  Dwyer,  32  D.  627. 

The  pendency  of  an  action  in  the  United 
States  circuit  court,  sitting  within  the  state, 
on  a  judgment  of  a  state  court,  in  which  the 
defendant  has  been  held  to  bail,  is  a  suffi- 
cient ground  for  discharging  a  ne  exeat  is- 
sued in  a  suit  on  the  same  judgment  in  a 
court  of  chancery,  unless  the  complainant 
sleets  to  release  the  defendant  from  arrest  in  I 


the  former  action  on  hie  entering  an  appear* 
ance  or  filing  common  bail  Mitchell  v. 
Buncli,  22  D.  669. 

NEGATIVE  EVIDENCE. 

Weight  and  sufficiency  of,   see  EviDENCm, 
10;  Witnesses,  77. 

NEGATIVES  PREGNANT. 
In  answer  under  code,  see  Pleading,  113. 

NEGLIGENCE. 

[Includes  the  liability,  civilly,  for  failure  to 
exercise  due  care,  whereby  another  is  injured  in 
person  or  property;  the  effect  of  want  of  due 
care  on  tbe  part  of  such  injured  person,  contrib- 
uting to  the  injury;  and  the  civil  action  for  neg- 
ligently causing  death.  Other  places  throughout 
the  digest  where  negligence  is  incidentally 
treated  are  referred  to  below.] 

Attorney,  when  guilty  of,  sss  Attorney 

and  Client,  28,  29. 
Burden  of  proof  in  actions  involving,  sea 

Evidence,  77. 
By  carriers  of  goods,  see  Carriers,  14,  15* 

of  passengers,  see  Carriers,  63-68. 
Carrier  cannot  limit  liability  for,  see  Carri- 
ers, 99. 
In  failing  to  levy,  liability  of  sheriff  for,  sss 

Sheriffs,  19. 
Indictment  of  railroad  oompany  for  causing 

death  by,  see   Railroad  Companies, 

69. 
Instructions  respecting,  see  Trial,  76. 
Liability  of  agent  for,  see  Agency,  63. 
Liability  of  corporation  for,  see  Corpora* 

TION8,  132. 
Liability  of   gas-light   companies    for,    sss 

Gas-light  Companies,  7. 
Liability  of  guardians  for,  see  Guardian 

and  Ward,  24. 
Liability  of  land-owner  for,  see  Real  Prop- 
erty, 11-13. 
Liability  of  master  for,  see  Shipping,  35. 
Liability  of  officers  for,  see  Officers,  30. 
Liability  of  railroad  company  for  injuries 

caused  by,  see  Railroad  Companies. 

70-109. 
Liability  of  representatives  for,  see  Execu- 
tors and  Administrators,  72. 
Liability  of  telegraph  company  for,  see  Tel* 

eoraph  etc.  Companies,  6. 
Liability  of  trustee  for,  see  Trusts,  45. 
Limitation  of  carriers  liability  as  to,   see 

Express  Companies,  14. 
Measure  of   damages   in   actions   for,   see 

Damages,  35. 
Measure  of  damages  in  actions  for  causing 

death,  see  Damages,  36. 
Of  agent,  when  binds  principal,  see  Agency, 

76.  . 
Of  carrier  of  passengers,  evidence  of, 

Railroad  Companies,  30. 
Of  child,  liability  of  parent  for,  se< 

and  Child,  12. 
Of  city  officers,  liability  for,  sss  Municipal 

Corporations,  66. 
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For  Index  to  Note*  tn 

6 aish.    Dam*  v.  Clinton  Water-workt  Co.,  37 
L  185. 

If  one  carefully  driving  on  a  highway  on 
a  dark  night  turn*  to  the  left  to  avoid 
going  down  an  nnrailed  embankment  on 
the  right,  and  collides  with  a  carriage  com- 
ing from  the  opposite  direction,  the  defeot 
is  the  proximate  cause  of  the  injury.  Flagg 
T.  Hudson,  56  R,  674. 

2.  Illustration*.  —  Defendants  negligently 
moored  their  boats  in  the  channel  and  en* 
trance  to  the  looks  at  a  dam  npon  a  river,  so 
that  the  boats  of  others  were  stopped  outside 
and  exposed  to  the  current,  then  rapidly  ris- 
ing, until,  by  its  force,  they  were  carried 
over  the  dam,  and  lost,  without  any  fault  of 
the  owners.  Held,  that  it  was  error  in  the 
court,  after  verdict  for  plaintiffs,  to  enter 
Judgment  for  the  defendants,  upon  the  re- 
served point  that  the  obstruction  of  the 
channel  and  locks  was  a  cause  too  remote 
from  the  rise  in  the  river  and  inoreased  cur- 
rent, which  was  the  proximate  cause  of  the 
accident,  to  render  them  liable.  Scott  v. 
Hunter,  84  D.  542. 

The  plaintiff  left  his  hoisting-shears  where 
he  had  last  used  them,  secured  by  two  guys. 
A  stevedore  oast  loose  the  front  guy,  and 
wound  it  around  one  of  the  shears,  leaving 
it  in  that  position.  Some  boys  swung  upon 
the  rear  guy,  causing  the  shears  to  fall  and 
break  in  pieces.  It  appeared  that  they 
would  not  have  fallen,  except  by  the  swing- 
ing of  the  boys,  and  that  the  swinging  of  the 
boys  would  not  have  overturned  them  if  the 
front  guy  had  been  refastened.  Held,  that 
the  stevedore  was  not  liable  for  the  injury 
to  the  shears.     Tutein  v.  Hurley,  93  D.  154. 

Plaintiff  was  driving  a  hone  and  gig  over 
a  defective  town  bridge,  when  the  horse 
broke  through  and  fell.  Immediately  there* 
npon  plaintiff  undertook  to  extricate  the 
horse,  and  while  doing  so,  was  injured  by 
the  horse.  Held,  that  the  defeot  in  the 
bridge  was  the  proximate  cause  of  the  in- 
jury, and  the  town  was  liable  therefor. 
Page  v.  Bucbrport,  18  R.  239. 

The  plaintiff  was  driving  a  blind  hone  and 
a  wagon  on  one  of  defendant's  streets;  the 
horse,  becoming  frightened,  ran  away,  and 
was  turned  by  a  heap  of  ashes,  negligently 
suffered  in  the  street,  into  the  gutter,  where 
the  wagon  struck  against  the  nozzle  of  a  city 
hydrant  projecting  four  inches  over  the  gut- 
ter, and  was  overturned,  and  the  plaintiff 
was  injured.  Held,  1.  That  the  running 
away  of  the  horse  would  not  prevent  a  re- 
covery; 2.  That  in  the  absence  of  evidence 
that  the  hydrant  was  improperly  placed, 
negligence  could  not  be  presumed  from  its 
position  and  construction;  3.  That  in  the 
absence  of  a  finding  that  the  accident  was 
caused  by  the  heap  of  ashes,  no  recovery 
could  be  based  on  the  negligence  in  suffering 
it  to  accumulate  in  the  street.  Ring  v.  City 
o/CdA06t,33R.574. 


The  defendant  having  accidentally  bat 
negligently  set  his  own  building  on  fire,  tits 
flames  were  carried  by  the  wind  to  the  plain- 
tiff's building,  and  consumed  it.  Held,  that 
defendant  was  not  liable.  Pennsylvania  Co. 
T.  WhUloch,  50  &  71. 

The  plaintiff  a  looomotive-engin«aer  on  de- 
fendant's railroad,  was  injured  in  reversing 
his  engine,  the  train  having  left  the  track  in 
consequence  of  a  defect  in  the  track.  Held, 
that  the  defeot  in  the  track  was  the  proxi- 
mate cause.  Knapp  v.  Sioux  City  etc,  Co..  54 
ILL 

A  sleigh  was  overturned  by  an  ash-heap 
in  a  highway,  and  the  horses  attached  raa 
away,  and  about  five  or  six  miles  distant, 
and  a  mile  from  any  highway,  they  were 
killed  bv  a  railroad  locomotive.  Held,  that 
the  negligence  of  the  township,  if  any,  was 
not  the  proximate  cause.  We*  Mahinoy  v. 
Walton,  56  R.  336. 

4.  liability  for  negligence,  gener- 
ally.—1.  General  rules.* — Negligence  in  the 
enjoyment  of  property  or  the  exercise  of  a 
right  is  cause  of  redress  in  equity  and  at 
law,  unless  there  has  been  supineness  on  the 
other  side.     Fisher  v.  Knox,  53  D.  503. 

No  action  lies  for  injury  occurring  in 
prosecution  of  lawful  act,  where  it  results 
from  an  inevitable  or  unavoidable  accident 
without  any  blame  or  default  on  the  defend- 
ant's  part     Miller  v.  Martin,  57  D.  242. 

Action  lies  for  injury  caused  by  want  of 
due  caution  without  any  regard  to  the  in- 
tent with  which  the  injury  was  done.     lb. 

As  a  general  rule,  action  is  maintainable 
in  all  oases  where  damage  accrues  to  an- 
other by  the  negligence  or  improper  conduct 
of  a  person  in  the  exercise  of  his  peculiar 
trade  or  business.  Kerwhacker  v.  Cleveland 
He.  R  R.  Co.,  62  D.  246. 

Liability  to  make  reparation  for  injury 
caused  by  negligence  seems  to  rest  upon 
original  moral  duty  enjoined  upon  every 
person  so  to  conduct  himself  or  exercise  hi 
own  rights  as  not  to  injure  another,  and  not 
upon  the  consideration  of  any  reciprocal  ob- 
ligation,   lb. 

Reparation  must  be  made  by  person  doing 
lawful  thing,  if  damage  thereby  befall  an- 
other, and  whioh  the  former  could  havs 
avoided  by  reasonable  and  proper  care.  Ker- 
whacher  v.  Cleveland  etc  R  R.  Co.,  62  D. 
246.     S.  P.,  Morgan  v.  Cox,  66  D.  6*23. 

A  person  must  himself  suffer  consequences 
of  careless  act,  no  matter  what  motive  may 
have  prompted  the  act.  Ill  CenL  J?.  R-  Co. 
v.  Buckner,  81  D.  282. 

The  principle  that  injury  to  one  party  re- 
sulting from  the  use  made  by  another  of  his 
own  property  constitutes  no  ground  of  ac- 
tion is  based  upon  the  assumption  that  the 

*  Liability  for  injuries  sustained  by  ner Hgeoce* 
see  note,  ft)  &  23-28. 

For  what  consequence  of 
liable,  see  note,  MD.  649, 460, 


act  causing  the  injury  wti  performed  in  a 
proper  manner,  with  the  exercise  of  proper 
care  and  akill  on  the  part  of  the  owner;  and 
he  is  responsible  for  the  consequences  of  an 
act,  lawful  in  itself,  if  done  in  such  negligent 
and  unskillful  manner  at  to  cause  an  injury 
to  another.    Moody  v.  McClelland,  84  D.  770. 

A  party  is  answerable  for  such  conse- 
quences of  his  unlawful  acts  as  are  natural 
and  may  be  foreseen  by  ordinary  forecast. 
Ordinary  care  in  the  performance  of  an  act 
depends  upon  the  surrounding  oiroumstanoes. 
SeoU  v.  Hmier,  84  D.  642. 

One  who  wantonly  or  negligently  causes 
property  to  be  exposed  to  danger  which  he 
knows  of,  or  in  the  exercise  of  ordinary  fore- 
east  and  prudence  may  foresee,  is  responsible 
for  damages  resulting  therefrom,  though  his 
act  may  not  be  the  most  proximate  cause. 
IK 

In  order  to  maintain  an  action  for  injury 
to  person  or  property  by  reason  of  negligence 
or  want  of  due  care,  there  must  be  shown  to 
exist  some  obligation  or  duty  towards  the 
plaintiff^  which  the  defendant  has  left  undis- 
charged or  unfulfilled.  This  is  the  basis  on 
which  the  cause  of  action  rests.  Sweeny  v. 
Old  Colony  etc.  R.  R.  Co.,  87  D.  644. 

One  is  liable  for  the  natural  and  probable 
consequences  of  his  negligence.  McDonald 
t.  8nelUng,  92  D.  76a 

The  owner  of  a  house  is  liable  for  injuries 
occasioned  by  a  person  falling  into  a  front 
area  which  he  negligently  allowed  to  remain 
open,  although  at  the  time  of  the  injury  the 
promises  were  in  the  same  condition  as  they 
had  been  for  years  before  the  defendant  be- 
came the  owner.    Irwin  v.  Sprigg,  46  D.  667. 

One  is  liable  for  placing  or  negligently 
allowing  deleterious  substance  to  remain  in 
a  place  where  damage  accrues  therefrom  to 
another  either  by  too  ordinary  or  extraor- 
dinary, and  yet  not  very  uncommon,  action 
ef  the  elements.     Woodward  v.  Aborn,  68  D. 


One  is  liable  for  damage  caused  to  waters 
ef  another's  well  by  the  action  of  an  ex- 
traordinary rain  upon  manure  which  he  has 
negligently  left  near  the  welL    lb. 

Owners  of  a  flat-boat  moored  to  shore  oan 
recover  damages  from  the  owners  of  a  steam- 
boat, for  the  destruction  of  said  flat-boat, 
oaused  by  waves  occasioned  by  said  steam- 
boat going  too  near  thereto,  under  a  full 
head  of  steam,  and  out  of  the  usual  channel 
bright  v.  Brown,  68  D.  622. 

Steamboat  companies  must  provide  all 
reasonable  precautious  to  protect  the  prop- 
erty of  others.  Carelessness  in  providing 
means  of  prevention  of  injury,  or  in  the  use 
of  the  means  where  provided,  accompanied 
»y  injury  to  an  innocent  party,  -will  make 
the  company  liable.  Oerbe  v.  Col  8.  N.  Co., 
70  D.  660. 

A  livery -stable  keeper  is  answerable  to  a 
hirer  for  injury  which  happens  by  reason  of 
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defect  in  vehicle  hired,  which  might  have 
been  discovered  bv  the  most  careful  and 
thorough  examination;  but  not  for  an  injury 
which  happens  by  reason  of  a  hidden  defect 
which  could  not,  upon  such  examination, 
have  been  discovered.  Badley  v.  Gross,  80 
D.  699. 

A  religious  society  giving  publio  notice  of 
a  meeting  to  be  held  at  its  church,  and  in- 
viting members  of  other  societies  to  attend, 
is  liable  to  one  so  invited  and  attending  for 
a  personal  injury  sustained  by  him  by  means 
of  the  dangerous  condition  of  the  promises. 
Dane  v.  Cent.  Cong.  8oc9  37  R.  868. 

The  promisor  of  an  interest  coupon,  num- 
bered, payable  to  bearer,  and  one  of  a  large 
number  outstanding  overdue,  having  re- 
ceived notice  that  it  had  been  stolen,  and 
paying  it  to  the  person  presenting  it,  without 
inquiry,  is  liable  to  the  true  owner,  although 
he  had  received  no  offer  of  indemnity,  had 
been  in  the  habit  of  paying  such  coupons  as 
if  current,  and  gave  notice  to  the  true  owner 
of  the  name  of  the  person  receiving  payment. 
Hinckley  v.  Union  Pacific  Ky  Co.,  37  R.  297. 

Where  the  owner  of  a  city  lot  has  for 
▼ears  suffered  the  publio  to  cross  the  lot  on 
foot,  it  is  his  duty,  on  making  an  excavation 
in  the  path  for  a  building,  to  place  a  guard 
or  warning,  and  he  is  liable  to  one  who,  in 
endeavoring  to  cross,  is  injured  by  the  ab- 
sence thereof.     Gravee  v.  Themae,  48  R.  727. 

One  waiting  on  the  platform  at  a  railroad 
station,  and  injured  by  a  mail-bag  thrown 
from  a  train  passing  at  high  speed,  such 
throwing  being  customary  and  well  known 
to  the  company,  may  recover  of  the  com- 
pany therefor.  Snow  v.  FUchburg  R.  R,  Co., 
49  R.  40. 

A  publie  caterer  employed  to  furnish  re- 
freshments at  a  public  ball  is  liable  for  an 
injury  suffered  by  one  attending,  by  reason 
of  unwholesome  provisions  furnished  by  him. 
Bishop  v.  Weber,  62  R.  716. 

A  railroad  company  storing  explosives 
in  a  depot  building  with  a  defective  onimney 
flue,  by  reason  whereof  the  building  takes 
fire,  and  there  is  an  explosion  injuring  the 
plaintiff's  neighboring  property,  is  liable  for 
the  injury.  Denver  etc  R.  R.  Co,  v.  Gow- 
way,  64  R.  637. 

An  architect  employed  to  furnish  plans 
for  a  building,  and  superintend  the  construc- 
tion, is  liable  for  damage  by  the  cracking  of 
the  walls  through  his  lack  of  skill  or  care. 
Schreiner  v.  Miller,  66  R.  339. 

2.  fllustralions.  — The  plaintiff  and  the 
defendant  were  abutters  on  a  passage- 
way through  which  ran  the  common  sewer 
need  by  such  abutters.  The  tide  ebbed  and 
flowed  through  the  sewer,  and  the  plaintiff 
for  more  than  twenty  years  had  used  it  for 
the  purpose  of  draining  his  cellar.  The  de- 
fendant, in  attempting  to  lay  a  drain  from 
his  cellar  into  the  sewer,  opened  the  walls 
of  the  latter,  and  removed  the  earth  around 
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it,  and  replaced  the  earth  ao  loosely  that  the 
water  escaped  from  the  sewer,  through  the 
opening  ana  the  loose  earth,  into  the  plain- 
tiff 'a  cellar,  and  injured  hie  property.  Held, 
that  the  defendant  waa  liable  for  the  injury 
done,  although  hia  acta  in  building  the  drain 
were  done  upon  hia  own  land.  Hawke* 
worth  v.  Thompeon,  93  D.  137. 

A  aold  hay  upon  which  white-lead  paint 
had  been  split!  but  which  he  had  attempted 
to  cleanse.  The  purchaser's  cow  ate  thereof, 
and  died.  Held,  that  an  action  lay  against 
A.    French  v.  Vining,  3  K.  440. 

The  servants  of  a  railroad  company  ran 
ever  and  severed  a  hoae  laid  across  the  rail- 
road  track  to  supply  water  to  extinguish  a 
fire  in  plaintiff's  house.  Aa  a  probable  re- 
sult of  such  act,  plaintiff 'a  house  waa  de- 
stroyed. Held,  that  the  company  waa  liable. 
Metallic  Compresnon  Co.  v.  FUchburg  JL  JL 
Co.,  12  R.  589. 

Plaintiff  'a  building  waa  destroyed  by  fire, 
caused  by  sparks  from  the  chimney  of  de- 
fendant's brewery.  Both  buildings  were 
situated  in  a  populous  part  of  a  large  and 
rapidly  increasing  city.  In  an  action  for 
damages,  plaintiff  alleged,  —  1.  That  the 
chimney  waa  improperly  constructed,  and 
8.  That  the  defendant  waa  negligent  in 
the  nse  of  the  furnace  and  chimney.  Held, 
that  by  reason  of  the  location  of  the  brew- 
ery, the  defendant  waa  bound  to  exercise  a 
high  degree  of  care  and  skill,  both  in  the 
construction  and  in  the  nse  of  the  furnace 
and  chimney,  and  that  he  waa  liable  for  any 
injury  caused  by  a  failure  to  use  such  care 
and  akilL     Oagg  v.  Vetter,  13  R.  322. 

Plaintiff 'a  intestate,  by  reason  of  de- 
fendant's negligence,  received  an  injury 
which,  without  surgical  treatment,  would 
have  caused  death.  He  employed  a  compe- 
tent and  skillful  surgeon,  who,  in  performing 
the  operation*  made  a  mistake  sufficient  of 
itself  to  cause  death.  Held,  that  the  defend- 
ant waa  liable.  Sauter  v.  New  York  Cent, 
etc  H  R.  Co.,  23  R.  18. 

The  defendant  waa  a  midwife  who  attended 
the  plaintiff's  mother  at  the  plaintiff 'a  birth, 
and  a  disease  of  the  plaintiff  'a  eyes  being 
called  to  her  attention  a  few  days  after  birth, 
she  said  it  was  not  serious,  that  she  could 
euro  it  and  had  cured  others  of  a  similar 
affection,  and  told  the  plaintiff 'a  mother  not 
to  call  in  a  physician,  and  having  prescribed 
some  simple  washes,  the  plaintiff  became 
blind.  It  appeared  that  the  disease  was 
serious,  but  curable,  and  that  the  remedies 
applied  were  improper.  Held,  that  in  the  ab- 
sence of  evidence  that  the  care  of  the  ohild's 
eyes  was  part  of  a  midwife's  ordinary  duties, 
it  must  be  regarded  as  not  embraced  in  the 
contract,  and  aa  gratuitous,  and  that  no 
recovery  could  be  had  for  damages.  Higgint 
v.  MeCabt,  30  R.  642. 

The  plaintiff  had  been  attending  a  ball  at 
a  public  hall  in  the  third  story  of  an  inn,  and 
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on  coming  away,  instead  of  descending  two 
flights  of  stairs,  went  out  of  a  door  leit  un- 
locked at  the  foot  of  the  upper  flight,  and 
opening  upon  the  roof  of  a  piazza,  and  walk- 
ing along  the  piazza  roof,  stepped  off  the  un- 
guarded end  of  it,  and  fell  to  the  ground.  A 
verdict  for  the  plaintiff  against  the  inukeeper 
waa  sustained,  on  the  ground  that  by  letting 
the  hall  he  held  it  out  to  the  public  as  safe, 
and  was  bound  to  render  approach  and 
egress  safe.     Camp  v.  Wooa\  32  R.  282. 

The  plaintiff  sustained  injury  through  ths 
fright  of  his  horse  on  a  highway,  by  tubing 
and  machinery  left  by  defendant  on  the 
highway.  Held,  that  defendant  was  liable. 
Bennett  v.  LoveU,  34  R.  628. 

A  foot-passenger  on  a  city  street  aat  for  a 
moment  on  the  door-sill  of  a  house  fronting 
on  the  street,  to  tie  his  shoe,  and  there  was 
injured  by  a  brick  falling  from  the  dilapi- 
dated wall  of  the  house  upon  hia  head, 
which  waa  within  the  street  lines.  Held, 
that  the  owner  of  the  house  waa  liabla 
Murray  v.  McShane,  36  R>  367. 

The  defendant,  as  president  of  a  politics] 
club,  ordered  a  display  of  fire- works  in  tht 
publio  street  in  front  of  a  building  where  s 
meeting  of  the  club  waa  being  hold.  Ht 
paid  for  the  fire- works,  the  money  being 
raised  by  individual  subscriptions.  Ths 
fire-wosk*  exploded,  and  injured  the  plaintiff. 
Held,  that  he  could  recover  therefor  of  ths 
defendant.    Jenne  v.  Sutton,  30  R»  578. 

A  statute  provided  that  elevator-opeaingi 
in  buildings  should  be  guarded  by  railings, 
and  imposed  a  penalty  for  violation.  A 
police-officer,  in  pursuance  of  hia  duty, 
entered  a  building,  which  he  found  open  ia 
the  night-time,  for  the  purpose  of  inapecaos, 
and  fell  down  an  unguarded  olovator-weU, 
and  waa  injured.  Held,  that  ho  could  re- 
cover from  the  owner  and  occupant.  Parker 
v.  Barnard,  46  R.  450. 

A  owned  a  factory  standing  about  ten  feet 
back  from  the  line  of  the  street  pavement, 
and  extending  along  the  street  about  eighty 
feet.  The  apace  between  the  street  lino  and 
the  building  had  been  ao  paved  that  then 
was  nothing  to  indicate  where  the  atreet  lias 
ended,  and  in  front  of  the  building  A  had 
erected  a  porch  which  came  within  air  feet 
of  the  atreet  line,  and  through  which  en- 
trance to  the  building  waa  effected.  Along- 
side of  the  building  and  adjoining  the  porch 
waa  a  deep  and  unfenced  area.  rL,  who  was 
unacquainted  with  the  surrounding*,  went 
to  the  factory  after  dark  in  search  of  her 
child,  fell  into  the  area,  and  waa  injured. 
Held,  that  A  waa  liable.  Crept*  v.  Sckkk, 
&5R.8S. 

Where  the  owner  of  adjoining  houses, 
with  an  alley  between  them  leading  to  a 
factory,  suffers  the  wall  of  a  privy  abutting 
upon  the  alley  to  be  in  bad  repair,  and  the 
minor  child  of  the  tenant  of  one  of  the 
houses,  while  on  hia  way  to  the  factory  u* 
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his  own  amusement*  wu  injured  by  the  wall 
falling  upon  him, — held,  that  the  owner 
wu  liable.     Schilling  v.  Abernetiiy,  56  R.  320. 

5.  WJio  may  sue.* — The  owner  of  a 
factory  is  not  liable  to  a  person  who  comes 
upon  hie  premises  and  injures  himself  by 
falling  through  a  trap-door  in  a  portion  of 
the  factory  not  open  to  the  public,  and  in- 
tended exclusively  for  workmen,  where  the 
owner  hae  held  oat  no  invitation  or  allure- 
ment, express  or  implied,  for  him  to  enter. 
Zoebixch  v.  Tarbell,  87  D.  660. 

Under  the  statute,  an  action  for  the  death 
of  a  child  must  be  brought  by  its  father,  or 
in  caw  of  his  death  or  desertion  of  his 
family,  by  its  mother,  or  by  the  guardian 
for  his  ward.  Where  there  is  no  father, 
mother,  or  guardian,  the  administrator  may 
bring  the  action.  Pittsburgh  etc.  Ky  Co.  v. 
Vhung,  92  D.  269. 

One  who  is  injured  through  negligence 
ef  another  while  both  are  voluntarily  en- 
gaged in  same  unlawful  transaction  will  not 
be  afforded  any  relief  by  the  law.  Wallace 
v.  Cannon,  96  D.  385. 

One  owes  no  duty  to  a  mere  licensee  to 
keep  safe  his  premises.  Parker  v.  Portland 
Pnb.  Co.,  31  R.  262. 

6.  Who  is  liable  for  negligence. f — 
1.  General  rules.  —  If  the  defendant's  tor- 
tious disregard  of  a  duty  is  the  ground  of  his 
liability,  it  would  seem  not  to  vary  the 
ground,  though  a  similar  duty  rested  upon 
another.      Wrigld  v.  Qeer,  27  D.  538. 

Liability  for  personal  injury  occasioned  by 
negligence  of  several  persons  is  separate  as 
well  as  joint.     Creed  v.  Hartmann,  86  D.  341. 

Both  or  either  of  two  tort-feasors  may  be 
sued  by  the  injured  party,  at  his  election, 

In  actions  for  neglect  of  a  public  duty, 
whether  against  a  corporation  or  an  indi- 
vidual, the  inquiry  is,  not  whether  the  de- 
fendant is  rightfully  in  the  enjoyment  of  the 
franchise  out  of  which  the  duty  springs,  but 
whether  he  does  in  fact  enjoy  it.  Pittsburgh 
v.  Orier,  60  D.  65. 

A  party  is  not  liable  for  another's  acts, 
where  the  law  compels  the  employment  of 
such  other  in  a  particular  matter.  James  v. 
San  Francisco,  65  D.  526. 

If  a  person  undertakes  to  do  an  act  or  dis- 
charge a  duty  by  which  the  conduct  of 
others  may  properly  be  regulated  and  gov- 
erned, he  is  bound  to  perform  it  in  such 
manner  that  those  who  are  rightfully  led  to 
a  course  of  conduct  or  action,  on  the  faith 
that  the  act  or  duty  will  be  properly  per- 
formed, shall  not  suffer  loss  or  injury  by 
reason  of  his  negligence.  The  liability  in 
inch  oases  does  not  depend  on  the  motives 

•  Privity  of  contract  required  to  authorise 
recovery  for  negligence,  see  notes,  88  R.  760-766; 
4'-'  K.  816-«19. 

t  <  ■occurrence  of  that  of  third  person  with  de- 
te&daut'm  *ee  noma,  bk  K.  1L6-U5;  67  K.  fc*-611. 
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or  considerations  which  induced  a  party  to 
take  on  himself  a  particular  task  or  duty, 
but  on  the  question  whether  the  legal  rights 
of  others  have  been  violated  by  the  mode  in 
which  the  charge  assumed  has  been  per- 
formed. Sweeny  v.  Old  Colony  etc  &  R.  Co., 
87  D.  644. 

An  action  lies  against  two  jointly  who 
jointly  superintended  work  which  was  so 
negligently  done,  on  the  land  of  one  of  them, 
that  it  caused  injury  to  the  plaintiff,  al- 
though one  rendered  his  services  to  the 
other  gratuitously,  and  not  under  any  con- 
tract.   Uawkesworih  v.  Thompson,  93  D.  137. 

One  offender  against  law  cannot  set  up  as 
defense  that  plaintiff  was  also  offender, 
unless  the  parties  were  engaged  in  the  same 
illegal  transaction.  It  is  only  in  such  a  case 
that  the  maxim,  In  pari  delicto  potior  est  eon- 
ditio  defendentis  et  possidentis,  applies.  WaU 
lace  v.  Cannon,  95  £>.  386. 

Where  one  has  been  injured  by  the  negli- 
gence of  another,  and  uses  ordinary  care  in 
endeavoring  to  be  healed,  and  in  selecting 
and  employing  nurses  and  surgeons,  but 
owing  to  the  negligence  or  unskulfulness  of 
the  latter  the  injury  is  increased,  the  party 
causing  the  original  injury  will  also  be 
responsible  for  the  latter.  Pullman  Palace 
Car  Co.  v.  Bluhm,  60  R.  601. 

The  owner  of  a  team  demised  for  a  term  is 
not  liable  for  injury  done  by  it  while  being 
driven  along  the  highway  by  the  tenant* 
though  the  owner  was  in  the  vehicle  at  the 
time,  if  there  was  no  positive  and  active 
concurrence  in  the  injury  on  his  part. 
Hartfield  v.  Roper,  34  D.  273. 

Owners  of  a  store  are  liable  for  injury  to  a 
customer  falling  into  a  hatchway  left  unin- 
closed  in  the  rear  part  of  the  store  through 
the  negligence  of  a  clerk  in  not  informing 
him  of  its  existence  upon  inviting  him  to 
that  part  of  the  store  to  examine  goods. 
Freer  v.  Cameron,  55  D.  66a 

A  city  is  not  liable  for  the  negligence  of  a 
street  contractor,  where  the  contract  was  let 
to  the  lowest  bidder  as  required  by  law. 
James  v.  8an  Francisco,  65  D.  526. 

One  who  builds  and  leases  houses  is  bound 
by  legal  duty  to  construct  them  in  proper 
manner  and  with  good  materials  and  com- 
petent workmen,  and  neither  good  faith  nor 
even  the  best  faith  will  relieve  him  from 
liability  for  injuries  resulting  from  failure 
to  do  so.     Carson  v.  Qodley,  67  D.  404. 

The  owner  of  land  who  contracts  with  a 
competent  and  skillful  builder  to  erect  a 
building  thereon,  and  delivers  the  premises 
into  the  actual  exclusive  possession  of  the 
contractor  for  a  definite  period,  is  not  liable 
for  damages  to  a  stranger  passing  by,  caused 
by  the  negligence  of  such  contractor.  The 
remedy  of  the  party  injured  is  against  the  . 
contractor,  or  the  corporation  within  which 
the  property  is  situated.  Scammon  v.  City 
of  Chicago,  79  D.  334. 
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A  person  who  comes  into  store  by  per- 
mission  of  proprietor,  end  is  permitted  to 
use  the  water,  which  he  leaves  running,  is 
not  a  trespasser,  and  the  proprietor  is  Liable 
for  damages  caused  from  a  flooding  of  a 
store  on  the  floor  below,  it  being  negligence 
on  his  part  not  to  see  to  the  condition  of  the 
stop-cock  before  closing  the  store.  Killion 
v.  Power,  91  D.  127. 

A  receiver  operating  a  railroad  is  answer- 
able in  his  official  capacity  for  an  injury  to 
a  servant  employed  on  the  railroad  by  reason 
of  the  negligence  of  the  receiver,  or  the  neg- 
ligence of  his  agents  in  a  position  superior 
to  that  of  the  servant;  and  in  determining 
the  receiver's  liability  and  the  servant's 
right  to  recover,  the  same  rules  are  to  be 
observed  as  would  be  applicable  were  the 
company  exercising  the  same  powers  of  oper- 
ating the  road.    Meara  v.  Howrook,  5  R.  633. 

Where  the  owner  of  land  undertakes  to  do 
work  thereon,  which  is  not  in  itself  a  nuisance, 
by  means  of  a  contractor  exercising  an  in- 
dependent employment  and  employing  his 
own  servants,  an  action  will  not  lie  against 
the  owner  for  injuries  resulting  from  the 
negligence  of  such  contractor  or  his  servants 
in  the  execution  of  i^  unless  the  owner  is  in 
fault  in  employing  an  unskillful  or  improper 
person  as  contractor.  Cuff  v.  Newark  etc 
JL  R.  Co.,  10  R.  205;  McCafferty  v.  Spuyten 
Duyvil  etc  B.  R.  Co.,  19  It.  267;  Kingr.  New 
York  CenL  etc  R.  R.  Co.,  23  R.  37. 

Where  a  railroad  company  is  required  by 
law  to  permit  other  trains  to  run  over  its 
line,  and  it  permits  an  engine  not  belonging 
to  itself  to  run,  which  is  so  negligently  con- 
structed as  to  be  dangerous  to  adjoining 
property,  the  company  will  be  liable  for  in- 
juries occasioned  by  it.  Delaware  etc  R.  R. 
Co.  t.  Salmon,  23  R.  214. 

A  board  of  education  is  not  liable  in  its 
eorporate  capacity  for  damages  for  an  injury 
resulting  to  a  pupil  while  attending  a  corn- 
Bon  school,  from  its  negligence  in  the  dis- 
charge of  its  official  dnty  in  the  erection  and 
maintenance  of  a  common-school  building 
under  its  charge,  in  the  absence  of  a  statute 
creating  a  liability.  Finch  v.  Board  of  Edu- 
cation, 27  R.  414. 

One  who  sustains  injury  at  a  public  hospital 
from  unskillful  surgical  treatment  by  an 
unpaid  attending  surgeon  may  maintain  an 
action  against  the  hospital  therefor,  although 
the  hospital  is  a  public  charity,  supported 
by  trust  funds,  and  the  plaintiff  paid  nothing 
but  a  small  amount  for  board  and  attendance, 
Oiavin  v.  Rhode  Island  Hospital,  34  R  675. 

Where  a  oity  ordinance  requires  the  citi- 
■ens  to  keep  their  sidewalks  free  from  ice, 
no  action  lies  in  favor  of  an  individual  against 
a  citizen  for  an  injury  occasioned  by  his 
breach  of  that  duty.  Taylor  v.  Lake  Short 
etc  R.  R.  Co.,  40  R.  457. 

The  owner  of  a  oity  lot  is  not  liable  for  an 
Injury  sustained  by  one  passing    over  his 


sidewalk  and  slipping  on  ice  formed  thereon 
by  water  dripping  from  the  dwelling,  the 
steps,  and  the  grounds,  and  the  melting  of 
snow,  there  being  no  defect  in  the  premises, 
no  interference  by  the  defendant  with  the 
sidewalk,  and  no  duty  imposed  on  him  by 
statute  or  ordinance  to  take  care  of  the  aide- 
walk.     Moore  v.  Oadaden,  41  R.  352. 

A  passenger  on  s  public  steamboat,  injured 
by  its  collision  with  another,  in  consequence) 
of  a  negligence  of  the  officers  of  both,  may 
hold  both  owners  liable.  Cuddy  v.  Horn,  41 
R.  178. 

Where  a  railway  passenger  is  injured  by 
a  negligent  collision  of  his  train  with  that  of 
another  company,  he  may  maintain  an  ac- 
tion for  the  wrong  against  either  compaaiy. 
Wabash  etc  R'y  Co.  v.  Shaciiet,  44  R.  791. 

Managers  of  savings  banks,  although  not 
receiving  pay,  are  liable  for  injury  by  want 
of  ordinary  care.  Williams  v.  McKay,  53  R. 
775. 

Where  the  owner  of  a  wharf  leasee  it,  and 
knows,  or  by  the  exercise  of  reasonable  dili- 
gence might  have  learned,  that  it  is  in  unsafe 
condition,  he  is  liable  to  a  third  person  in- 
jured by  reason  of  its  condition  while  lawfully 
on  it     Albert  v.  State,  59  R.  159. 

2.  Illustrations.  —  Where  a  store  has  two 
entrances,  with  a  trap-door  between  one  of 
them  and  the  stairs  leading  to  the  upper 
stories,  which  are  verbally  leased  to  a  tenant 
with  permission  to  use  such  entrance,  the 
owners  occupying  the  lower  stories  are 
bound  to  use  the  trap-door  with  refer- 
ence to  the  safety  of  those  who  have  a 
right  to  use  the  entry  where  it  is;  and  if 
they  are  negligent  in  exercising  suitable  and 
reasonable  precautions  to  guard  against  acci- 
dent while  the  trap-door  is  open,  they  are 
liable  in  damages  to  a  person  having  lawful 
occasion  to  pass  to  or  from  the  upper  rooms, 
who,  while  using  due  care,  falls  through  the 
trap-door  and  sustains  an  injury.  ElUott  v. 
Pray,  87  D.  653. 

A  is  liable  for  injuries  to  B  occasioned  by 
falling  through  open  trap-door  on  A's  prem- 
ises, where  a  has  been  induced  to  enter  for 
a  lawful  purpose  and  under  belief  that  they 
were  in  safe  condition.  Where  the  owners 
of  the  upper  stories  of  a  store  situated  on  a 
publio  street  have  let  them  to  a  tenant,  and 
an  entrance  directly  in  front  of  the  stairs 
leading  to  the  upper  stories  ia  so  constructed 
and  is  so  habitually  kept  open  as  to  indicate 
that  it  is  a  proper  entrance  for  those  who 
have  occasion  to  use  the  stairs,  and  there  is 
a  trap-door  between  it  and  the  stairs,  which 
they  negligently  and-  carelessly  leave  open, 
they  are  liable  in  damages  to  one  who,  while 
using  due  care,  and  having  lawful  occasion 
to  use  the  stairs,  is  thereby  induced  to  pass 
through  such  entrance,  and  sustains  an  in- 
jury by  falling  through  the  trap-door  therein. 
lb. 

O.  contracted  to  put  a  cornice  on  defend- 


ant's  null,  defendant  agreeing  to  erect  the 
scaffolding  necessary  for  the  purpose,  free  of 
cost  to  0.  Defendant  erected  the  scaffolding 
so  negligently  that  it  fell,  killing  plaintiff  a 
in  testate,  a  servant  of  O.,  who  was  at  work 
upon  it  Held,  that  defendant  was  liable. 
Cowjktry  v.  Globe  Woolen  Co.,  15  R.  387. 

Plaintiff  the  driver  of  a  job-wagon,  was 
injured  by  stepping  into  a  hole  in  a  wharf, 
while  attempting  to  carry  a  seaman's  chest 
on  board  a  vessel.  The  part  of  the  wharf 
where  the  accident  occurred  was  leased  to  A 
and  B  by  the  agents  of  the  owners  of  the 
wharf,  for  the  purpose  of  loading  and  dis- 
patching vessels,  the  agents  being  bound  to 
repair.  Persons  going  to  the  vessel  were 
compelled  by  obstructions  in  other  parts  of 
the  wharf  to  take  the  route  which  plaintiff 
took,  which  was  through  a  shed.  Held,  that 
the  owners  and  agents  were  liable  for  the  in- 
jury, but  that  the  liability  was  not  joint. 
A  verdict  against  both  was  allowed  to  stand 
against  the  agents  on  tip  discontinuance  of 
the  action  as  against  the  owners  of  the  wharf. 
Campbell  v.  Portland  Sugar  Co.,  16  R.  503. 

Wharf -owners  and  their  agents,  so  Ions  as 
they  keep  the  wharf  open  and  occupied,  or 
rented  for  the  business  of  loading  and  dis- 
patching vessels,  are  bound  to  all  whom  the 
proffered  facilities  bring  there,  to  use  due 
care  to  keep  the  wharf  and  its  approaches  in 
good  condition.     lb. 

Defendant  entered  into  a  contract  with  the 
state  of  New  York  to  enlarge  a  public  canal. 
In  carrying  out  the  contract  he  used  gun- 
powder for  blasting  rock  and  hard  earth,  and 
missiles  were  hurled  against  plaintiff,  who 
was  at  work  ou  premises  near  the  caual,  in- 
juring him.  Held,  1.  That  defendant  had 
no  such  delegation  of  sovereign  power  from 
the  state  as  to  allow  him  to  produce  direct 
injuries  to  third  parties,  although  the  blast- 
ing might  have  been  a  necessary  act;  2. 
That  whether  defendant  was  negligent  or 
not,  he  was  liable  for  the  injury  to  plaintiff; 
3.  That  defendant  was  bound  either  to  adopt 
such  precautions  as  would  prevent  such  mis- 
siles from  reaching  the  place  where  plaintiff 
was,  or  to  give  him  personal  and  timely  no- 
tice of  the  blast;  4.  That  defendant  could 
not  be  regarded  as  the  agent  of  the  state,  he 
being  a  mere  contractor  to  do  the  work  in  a 
lawful  manner.  St.  Peter  v.  Denieon,  17  R. 
258. 

The  defendant  contracted  with  masons  for 
the  erection  of  a  party- wall  on  his  land  and 
that  of  an  adjoining  owner,  the  masons  to 
furnish  the  materials  and  perform  the  labor. 
The  wall  was  completed  and  accepted,  but 
owing  to  its  defective  and  unsafe  condition, 
it  afterward  fell,  and  crushed  the  building  of 
the  adjoining  owner.  Held,  that  the  defend- 
ant was  liable  for  the  damages,  whether  due 
to  his  negligence  or  that  of  the  masons. 
Oorham  v.  Grose,  28  R.  224. 
A  mill  company,  owning  land  on  the  bank 
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of  a  river,  constructed  a  canal  by  which  it 
furnished  water-power  to  persons  on  both 
sides,  to  whom  it  rented  mill  sites,  with  a 
right  of  way  across  the  canal.  The  canal 
was  entirely  covered  over  with  a  platform  of 
wood,  which  had  been  used  for  ten  years,  to 
the  company's  knowledge,  by  all  persons 
having  business  at  those  mills,  for  the  pur- 
pose of  passing  and  repassing.  Among  the 
tenants  was  M.,  who  sublet,  and  whose  ten- 
ant constructed  that  part  of  the  platform 
opposite  his  premises.  When  the  sublease 
expired,  M.  continued  in  possession  under 
his  lease.  Held,  that  the  duty  of  keeping 
the  platform  in  repair,  as  to  the  public,  de- 
volved on  the  company,  and  not  on  M.  Nash 
t.  Minneapolis  Mill  Co.,  31  R.  349. 

A  company,  organized  to  supply  the  in- 
habitants of  a  city  with  water,  contracted 
with  the  municipal  authorities  to  supply 
their  hydrants,  but  failing  to  do  so,  the  nre 
department  were  unable  to  extinguish  a  fire 
in  the  city.  Held,  that  the  company  were 
not  liable  in  damages  to  the  owner  of  the 
property  destroyed.  Nickcrson  v.  Bridge* 
port  Hydraulic  Co.,  33  R.  1. 

The  defendant,  an  unlicensed  liquor  seller, 
on  Sunday,  in  violation  of  the  statute,  fur- 
nished D.  intoxicating  liquor  to  drink,  upon 
which  D.  became  intoxicated  and  uncon- 
scious. The  defendant  put  D.,  in  this  con- 
dition, into  his  vehicle,  drawn  by  a  gentle 
horse  which  be  had  borrowed  of  the  plaintiff^ 
and  by  reason  of  his  intoxication  and  inabil- 
ity to  manage  the  horse)  it  ran  away  and 
was  killed.  Held,  that  an  action  would  lie 
for  its  value.     Dunlap  v.   W«gner,  44  R.  42. 

Defendant  furnished  team,  wagon,  etc., 
for  carrying  passengers,  and  McCann 
gathered  the  passengers  and  collected  the 
fares,  and  the  two  divided  the  receipts  in  an 
agreed  proportion.  Plaintiff;  while  walking 
in  a  street,  was  run  over  by  the  team  and 
wagon,  negligently  driven  by  McCann,  de- 
fendant not  being  present.  Held,  that  this 
action  of  damages  would  lie.  Stroher  v. 
Elting,  49  R.  515. 

The  owner  of  a  farm  leased  small  parcels 
in  the  middle  of  it  to  laboring  men.  A 
farm  road  approached  the  holdings,  but  did 
not  reach  them.  Toward  the  leased  parcels 
from  the  end  of  the  road  the  lessor  stored  a 
box  of  dynamite,  with  cartridge  exploders, 
under  a  low  shed  made  against  a  stump,  and 
only  partially  inclosed,  and  in  a  rough-hound 
box,  not  always  kept  covered,  and  never 
securely  fastened.  A  child  of  one  of  the 
lessees  who  had  been  at  work  in  the  field 
went  into  the  shed,  broke  one  of  the  cart- 
ridges from  the  box,  and  striking  it  with  a 
stone,  exploded  it,  and  was  injured.  Neither 
he  nor  his  father  knew  what  was  kept  in  the 
shed,  or  knew  of  any  danger  there,  or  of  any 
reason  for  keeping  away  Irom  it;  and  there 
was  no  warning  on  or  about  the  shed,  except 
the  word  "powder,''  written  on  the  box. 
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which  neither  of  them,  if  they  had  seen  it, 
could  have  read.  Held,  that  the  lessor  was 
responsible.     Power*  v.  Harlow,  51  R.  J  54. 

A  city  hospital  was  maintained  by  appro- 
priations from  the  city,  donations,  and  tees, 
and  governed  by  a  board  of  trustees.  A  per- 
son visiting  the  bnilding  on  business  was 
injured  by  reason  of  the  unsafe  condition  of 
a  stairway,  caused  by  the  negligence  of  the 
superintendent.  Held,  that  the  board  of 
trustees  was  not  liable.  Benton  v.  Trustees 
etc,  54  K.  436. 

A  judgment  creditor  purchased  a  tract  of 
land  with  a  factory  and  machinery  on  it,  on 
sale  under  his  execution,  and  continued  to 
carry  on  the  factory  by  the  judgment  debtor 
as  agent,  until  it  was  destroyed  by  fire.  The 
judgment  debtor  claimed  the  property  as 
exempt,  and  sued  for  the  land  and  the  value 
of  the  factory  and  machinery.  Held,  that  if 
the  property  was  exempt  and  the  fire  was 
immediately  caused  by  the  defendant's  neg- 
ligence, the  defendant  was  liable,  bat  not 
otherwise.     WiUU  v.  Jbforrfe,  59  R.  634. 

The  owner  of  a  portable  steam-engine  con- 
tracted with  a  railroad  company  to  pump  the 
water  from  an  excavation  on  the  land  of  the 
company,  near  the  highway.  The  plaintiff, 
driving  on  the  highway,  was  injured  by 
reason  of  his  horse  s  fright  at  the  engine. 
The  defendant  had  no  control  over  the  use 
of  the  engine.  Held,  that  it  was  not  liable. 
Wabash  etc  By.  Co.  v.  Farver,  60  R.  696. 

7.  Injuries  to  or  by  animals  caused 
by  negligence. — The  plaintiff  was  in- 
jured by  the  defendant's  bull  while  it  was 
being  led  through  a  public  street.  The  de- 
fendant was  proved  to  have  said  after  the 
accident  that  nis  servant  was  careless  in  his 
manner  of  leading  the  bull  through  the 
street.  Held,  that  this  evidence,  together 
with  the  knowledge  imputable  to  the  defend- 
ant, of  the  dangerous  nature  of  the  animal, 
in  general,  might  be  taken  as  an  admission 
by  the  defendant  that  the  bull  needed  to  be 
controlled,  and  that  the  servant's  care  of  it 
was  negligent.  Linnehan  v.  Sampson,  30  R. 
692. 

By  a  railway  accident  a  large  number  of 
■wine  were  loosed.  The  defendant,  the 
manager  of  the  road,  directed  his  servants  to 
collect  them  and  put  them  in  a  safe  place. 
They  put  them  in  the  plaintiff 's  barnyard,  in 
his  absence  and  without  bis  leave,  but  on  his 
return  he  did  not  object,  but  assisted  in 
feeding  them,  and  also  in  taking  them  away 
for  resnipment,  and  rendered  a  oill  for  food, 
services,  and  damage  to  grass.  The  swine 
were  diseased,  and  infected  the  plaintiff's 
swine,  but  neither  he  nor  the  defendant 
knew  of  the  disease.  Held,  that  the  defend- 
ant, having  acted  within  his  authority,  was 
not  liable.     Hawks  v.  Locke,  52  R.  702. 

The  owner  of  a  sucking  colt  kicked  and 
killed  by  a  horse  which  has  been  turned 
loose  in  the  highway,   without  a  keeper, 


while  it  is  following  its  dam  led  by  he? 
owner  in  the  highway,  he  being  in  the  ex- 
ercise of  reasonable  care,  may  recover  dam- 
ages of  the  owner  of  the  horse,  although  the 
horse  was  not  vicious.  Barnes  v.  Chapis,  81 
D.  710. 

In  an  action  against  a  railroad  company  for 
killing  plaintiff  a  horse  at  a  highway  cross- 
ing, evidence  was  adduced  showing  that  s 
servant  of  plain  tiff,  employed  to  deliver 
goods,  upon  stopping  with  the  horse  and 
wagon  to  deliver  a  parcel  at  a  house  from 
fifty  to  a  hundred  rods  from  the  railroad 
crossing,  left  the  horse  unfastened  for  foot 
or  five  minutes,  while  he  was  in  the  house, 
knowing  it  was  not  afraid  of  cars,  and  hav- 
ing used  it  for  three  or  four  months  without 
ever  hitching  it  or  knowing  it  to  start*  and 
that  the  horse  started  while  the  servant  was 
in  the  house,  and  ran  down  the  street  and 
into  defendant's  train,  which  was  crossing 
the  street  at  the  moment*  whereby  it  was 
killed.  The  jadgaxuled  that*  as  at  the  tints 
of  the  accident  the  none  was  frightened,  and 
not  under  the  control  of  any  one,  it  wee  net 
the  subject  of  any  care  whatever,  and  there- 
fore the  plaintiff  could  not  recover,  what- 
ever negligence  might  be  shown  on  part  of 
defendants.  Held,  error,  and  that  the  ques- 
tion of  due  care  of  plaintiff  was  for  the  jury. 
Souihworth  v.  Old  Colony  ess.  Ry  Co.,  7  ft 
528. 

A  horse,  left  overnight  at  a  livery-etable, 
got  untied,  and  ate  from  an  open  bag  of 
corn  on  the  floor.  In  the  morning  his  owner 
drove  him  eighteen  miles  in  the  heat*  without 
water.  Held,  that  the  stable-keeper  was 
not  an  insurer,  and  could  only  be  held  liable 
upon  a  finding  by  the  jury  that  he  wae  neg- 
ligent and  that  the  owner  was  not  negli- 
gent.   Dennis  v.  Hvyck,  42  R.  479. 

Defendants,  proprietors  and  managers  of  a 
publio  fair,  had  allotted  part  of  the  grounds 
to  target-shooting.  Plaintiff,  attending  ths 
fair  with  a  horse  and  carriage,  and  paying  a 
charge  for  admission,  and  having  no  notice 
of  the  shooting,  fastened  his  horse  where 
others  were  fastened,  and  it  was  shot*  and 
killed.  Held,  that  defendants  were  liable. 
Conradl  v.  Ckmve,  47  R.  388. 

In  a  county  where  stock  lawfully  tan  at 
large,  the  defendant  dug  a  well  on  his  nnin- 
closed  land,  near  the  highway,  and  left  h 
uncovered  and  nnfenced,  and  the  plaintiff's 
horse,  running  at  large,  fell  into  it*  and  was 
killed.  Held,  that  defendant  was  liable. 
Haughty  v.  Hart,  49  R.  138.  S.  P.,  Jo*** 
v.  Nidiols,  55  R.  575. 

8.  by  teams.  —  The  driver  of  a 

street-car  should  keep  entire  control  of  his 
team  as  far  as  practicable,  be  vigilant  in  ob- 
serving the  track,  so  as  to  en  :Me  him  as  far 
as  possible  to  avoid  inflicting  injury  upon 
others,  and  be  in  a  condition  to  speedily  ap- 
ply the  brake.  Mangam  v.  Brooklyn  JL  K 
Co.,  98  D.  6ft. 
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The  running  away  of  a  team  is  an  efficient 
cause  of  injury,  if  it  pot  in  operation  the 
force  which  was  the  immediate  and  direct 
canae  of  the  injury.  And  where  a  team,  neg- 
ligently left  unhitched  in  the  principal 
business  street  of  a  town,  runs  away,  and 
after  an  attempt  on  the  part  of  people  in  the 
•treat  to  stop  it,  runs  into  another  team, 
properly  hitched  at  the  side  of  the  street, 
and  the  latter  team  runs  away,  and  collides 
with  and  injures  a  horse  standing  on  the 
aide  of  the  street,  the  injury  is  the  natural 
and  proximate  result  of  the  negligent  act  of 
the  owner  of  the  first-mentioned  team. 
Griggs  v.  Fleckenstein,  100  D.  199. 

Ltefendant's  horses,  while  being  driven  by 
him  with  due  care  on  a  public  highway, 
were  frightened  by  a  locomotive,  became  un- 
manageable and  ran  upon  plaintiff's  land, 
and  broke  a  post  there.  Held,  that  the  de- 
fendant was  not  liable  for  the  damage. 
Brown  v.  Collins,  16  R.  372. 

The  defendant  intentionally  directed  a 
stream  of  water  from  a  hose  against  a  team 
of  horses  fastened  to  a  post  in  the  street,  in 
front  of  his  premises.  The  horses,  frightened 
thereby,  broke  loose,  ran  away,  and  collided 
with  the  plaintiff's  team.  Held,  that  de- 
fendant was  liable  for  the  injury  to  the  latter. 
Forney  v.  Oeldmacher,  42  R.  388. 

The  plaintiff's  horses,  being  frightened  by 
a  steam-engine  placed  in  a  public  street  by 
the  defendant,  ran  away.  Their  fright  was 
increased  by  the  jolting  of  the  wagon  over  a 
foot-crossing,  ana  the  consequent  rattling  of 
the  staves  with  which  the  wagon  was  loaded. 
The  plaintiff  jumped  from  the  wagon,  and  was 
hart.  He  might  have  avoided  the  engine, 
but  he  apprehended  no  dancer.  The  horses 
had  previously  run  away.  The  engine  was 
likely  to  frighten  a  steady  horse.  Held, 
that  the  plaintiff  might  recover.  Turner  v. 
Buchanan,  42  R.  485. 

A  land-owner,  engaged  in  whitewashing  a 
fence  skirting  a  highway  running  through 
his  land,  used  a  small  barrel  mounted  on 
wheals.  This,  with  a  shovel  projecting 
slightly  above  the  top,  was  left  at  the  side  of 
the  highway  over  Sunday.  The  plaintiff's 
horse  took  fright  at  it,  and  caused  personal 
injuries  to  him.  Held,  that  the  defendant 
was  not  liable  unless  the  vehicle  was  so  un- 
usual and  extraordinary  as  to  have  a  natural 
tendency  to  frighten  horses  of  ordinary  gen- 
tleness and  training,  and  was  left  by  the 
roadside  an  unreasonable  length  of  time. 
PioOet  v.  Simmers,  51  R.  496. 

Where  a  city  ordinance  in  pursuance  of  the 
charter  makes  it  unlawful  to  leave  a  team 
standing  unfastened  or  unguarded  in  a  street, 
any  one  injured  by  a  violation  thereof  may 
maintain  an  action  against  the  wrong-doer. 
BoU  v.  Pratt,  53  R.  47. 

9.  Negligence  of  street  contractors. 
—  The  defendant,  a  contractor  for  grading  a 
city  street,  employed  cars  in  transporting 


earth  in  that  work.  A  young  child  climbed 
upon  one  of  the  cars  to  ride,  and  jumped  or 
fell  off,  and  was  killed.  Held,  that  the  de- 
fendant was  bound  only  to  ordinary  care; 
was  not  bound  to  keep  a  watchman  to  pre- 
vent such  occurrences,  and  was  not  liable. 
Emerson  v.  Pettier,  59  R.  337. 

10.  Excavations  in  or  under  streets. 
—  Persona  who,  without  special  authority, 
make  or  continue  a  covered  excavation  in  a 
public  street  or  highway,  for  a  private  pur- 
pose, should  be  responsible  for  all  injuries  to 
individuals  resulting  from  the  street  or  high- 
way being  thereby  less  safe  for  its  appropri- 
ate use,  there  being  no  negligence  by  the 
parties  injured.  And  it  is  immaterial 
whether  the  excavation  was  a  covered  or  an 
open  one,  where  it  was  made  without  au- 
thority, and  the  party  injured  was  free  from 
fault     Creed  v.  Hartrnann,  86  D.  341. 

Persons  contracting  with  the  owner  of 
lots  to  build  a  block  of  houses  thereon,  and 
who  sublet  to  one  who  agrees  to  make  exca- 
vations, blast  rocks,  etc,  and  to  make  good 
all  damages,  are  liable  for  an  injury  caused 
to  an  individual  by  his  falling  into  an  excava- 
tion in  the  sidewalk,  through  the  negligence 
of  the  subcontractor,  or  his  servants,  in  not 
having  the  same  properly  protected,  where 
the  original  contractors  have  no  authority 
from  the  city  to  make  such  excavation.    Io. 

A  contractor  having  an  unauthorised  ex- 
cavation made  in  a  street  is  liable  for  an 
injury  occasioned  thereby  to  a  passer-by, 
whether  it  was  caused  by  the  negligence  of 
workmen  or  not.    lb. 

The  basis  of  the  contractor's  liability, 
where  he  has  procured  an  excavation  to  be 
made  in  a  street  or  highway  without  author- 
ity, is  his  own  wrongful  act  in  so  doing,  and 
not  the  negligence  of  the  subcontractor,  or 
his  workman,  in  performing  or  guarding  the 
work.    lb. 

It  is  negligent  for  a  city  to  leave  a  ditch, 
filled  with  water  five  feet  deep,  bordering  on 
a  sidewalk  in  a  public  street,  without  any 
guards;  and  where  a  child  five  years  old 
left  the  house  of  its  parents,  who  were  labor- 
ing people,  while  his  father  was  absent  and 
his  mother  was  engaged  in  her  ordinary 
labor  in  the  house,  and  fell  into  such  a  ditch 
and  was  drowned!,  the  city  was  held  liable. 
Chicago  v.  Hesing,  25  R.  378. 

A  municipal  corporation  leaving  a  dan- 
gerous and  unfenced  excavation  in  a  public 
street  is  liable  to  the  owner  of  a  horse  care- 
fully driven  upon  the  street,  which,  taking 
fright,  runs  away,  falls  into  the  excavation, 
and  is  killed.  City  of  Craw/ordeville  v. 
Smith,  41  R.  612. 

When  one  duly  licensed  by  the  city 
authorities  has  removed  a  portion  of  a  side- 
walk to  excavate  for  a  vault,  and  has  built  a 
bridge  over  the  excavation,  necessarily 
higher  than  the  street,  he  is  not  bound  to 
make  the  bridge  as  safe  for  travelers  as  the 


For  Index  to  Notes  In  American  Ttoelslnns  and  American  Reports, 


Toll 


sidewalk  was,  but  only  reasonably  safe.  No- 
Inn  v.  King,  49  R.  561. 

A  lot- owner  in  a  city,  constructing  and 
maintaining  a  scuttle-hole  in  the  sidewalk 
in  front  of  his  lot,  and  covering  it  so  in- 
securely that  a  passer  is  injured,  is  liable  to 
him  therefor,  wnether  the  scuttle- hole  was 
authorized  by  the  city  or  not,  and  although 
the  tenant  had  agreed  to  keep  the  scuttle 
closed.     Colder  v.  Smalley,  65  R.  270. 

The  plaintiff  sued  the  owner  of  a  city  lot, 
and  a  person  who  had  contracted  with  him 
to  erect  a  building  thereon,  for  injures  al- 
leged to  have  been  sustained  by  her  through 
their  negligence  in  making  and  leaving  open 
an  excavation  in  the  sidewalk  in  front  of  the 
premises.  The  owner  answered  that  the 
premises  were  at  the  time  in  the  exclusive 
possession  and  oontrol  of  the  co-defendant, 
who  had  contracted  with  him  to  erect  a 
building  thereon,  and  who  was  a  skillful, 
reliable,  and  competent  builder.  Held,  that 
the  answer  was  sufficient.  Ryan  v.  Outran, 
31  R.  123. 

A  pedestrian  on  a  city  sidewalk  at  night 
intentionally  turned  off  the  street  to  take  a 
by-path,  and  was  injured  by  falling  off  the 
projecting  end  of  a  culvert.  Held,  that  the 
city  was  not  liable  by  reason  of  not  having 
erected  a  railing  at  that  point.  City  of' 
Scranion  v.  Hilly  48  R.  211. 

Where  a  child  fell  into  an  excavation 
negligently  left  open  on  a  public  sidewalk, 
and  was  hurt  by  striking  upon  broken  glass 
at  the  bottom,  —  held,  that  the  defect  in  the 
sidewalk  was  the  proximate  cause  of  injury. 
City  of  Galveston  v.  Posnainsky,  60  R.  517. 

11.  Other  obstructions  in  streets.  — 
Extraordinary  care  is  required  of  a  person  or 
corporation  who  operates  in  the  thronged 
thoroughfares  of  a  city,  for  his  own  benefit, 
cars  run  by  machinery,  or  who  exercises  in 
such  thoroughfares  any  business  which  in- 
volves constant  risk  and  danger.  Wilson  v. 
Cunningham,  68  D.  407. 

A  cotton-bale  temporarily  set  up  on  a 
sidewalk,  awaiting  deposit  in  a  warehouse, 
fell  upon  and  injured  a  person.  Held,  that 
the  warehouseman  was  liable.  Maddox  v. 
Cunningham,  45  R.  500. 

Where  a  horse  is  frightened  by  a  moving 
street-car,  and  runs  away,  and  the  driver  is 
injured  by  collision  with  a  dangerous  ob- 
struction in  the  street,  the  obstruction  is  the 
proximate  cause.  Campbell  v.  City  of  Still' 
water,  60  R.  567. 

The  plaintiff's  horse  took  fright,  turned 
over  his  buggy,  and  threw  it  down  the  em- 
bankment ofthe  street  upon  which  he  was 
driving,  and  thus  he  was  injured.  Held, 
that  if  the  city  was  negligent  in  constructing 
the  embankment,  in  not  providing  it  with 
necessary  railing  or  other  means  of  protec- 
tion, and  in  not  keeping  the  street  in  safe 
condition,  and  such  negligence  was  the  real 
of  the  injury  (the  jury  being  the  judge 


of  these  matters  as  questions  of  fact),  the 
plaintiff  had  a  cause  of  action.    Atlanta  v. 
Wilson,  27  R.  396. 

A  city  charter  required  lot-owners  to  keep 
the  sidewalk  "in  a  good  and  safe  ffft"^tT<wi 
for  use,"  and  made  them  liable  for  injuries 
to  any  person  by  "reason  of  a  defective  side- 
walk. "  The  sidewalk  in  front  of  defendants1 
premises  had  become  smooth  and  slippery  by 
long  use,  and  some  third  person,  with  their 
knowledge,  had  painted  it,  thus  increasing 
its  slipperiness.  The  plaintiff  slipped  and 
fell  on  it,  sustaining  injury.  Held,  that  de- 
fendants were  liable.  Morton  v.  Smith,  33 
R.  811. 

Defendant  left  an  open  barrel  of  fish  brine 
in  a  city  street  Another  person,  without 
his  knowledge  or  authority,  emptied  the 
barrel  into  the  street.  The  plaintiffs  cow, 
lawfully  running  at  large  in  the  street,  drank 
the  briue,  and  was  killed  in  consequence. 
Held,  that  defendant  was  liable.  Hejsey  v. 
Dennis,  47  R.  378. 

The  defendant  unlawfully  obstructed  a 
street  by  a  train  of  cars.  The  plaintiff,  de- 
siring to  pass,  walked  around  the  rear  of  the 
train,  entered  another  street,  obstructed  by 
ice  placed  there  by  the  defendant  in  clearing 
its  track,  which  was  laid  also  in  that  street* 
fell  upon  the  ice,  and  was  injured.  There 
were  other  available  routes  to  her  destina- 
tion. Held,  that  the  injury  was  the  prox- 
imate result  of  the  ice.  Railway  Co.  v. 
Staley,  62  R.  74. 

Defendant,  for  the  purpose  of  removing 
merchandise  from  his  store  in  the  city  of 
New  York,  laid  skids  from  a  truck  across  the 
sidewalk  to  the  steps.  They  had  been  there 
a  few  minutes  when  the  plaintiff  coming 
along  the  sidewalk,  attempted  to  pass  around 
the  skids  by  the  steps,  and  slipped  upon  the 
steps,  and  was  injured.  Held,  that  defendant 
was  not  bound  to  see  that  the  steps  were  is 
an  absolutely  safe  condition  for  travel*  and 
that  the  plaintiff  was  not  entitled  to  recover. 
Welsh  t.  Wilson,  54  R.  698. 

12.  Burden  of  proof  in  cases  involv- 
ing negligence.*—  The  burden  of  proof  m 
upon  plaintiff  in  actions  for  negligence;  the 
law  will  not  presume  it  for  him.  McCuHy  v. 
Clarke,  80  D.  684. 

Defendant,  in  an  action  for  injury  from 
firing  a  prairie  must  show  excuse  or  justifi- 
cation, if  any  exists,  and  the  plaintiff  need 
only  prove  the  setting  of  the  fire  that  canned 
the  injury.     Jofmson  v.  Barber,  60  D.  416. 

Plaintiff,  in  an  action  for  injury  sustained 
by  another's  negligence,  is  only  required  t» 
establish  a  prima  Jade  case  that  the  injury 
was  occasioned  by  defendants-  negligence, 
Aehtenltagen  v.  City  of  Watertown,  86  D.  76J. 

•  Burden  of  proof  regarding  negligence,  see 
notes,  49  R.  628,  629;  60  k.  6W-6&X 

Presumption  of  negligence  in  cases  of  tnj 
to  passengers,  see  note,  62  D.  b7y-6*9. 

In  respect  to  spread  of  fire,  evidence 
den  of  proof,  see  note,  88  D.  7*-<flL 


In  an  action  against  a  railroad  company  to 
recover  tor  injuria  oooasionod  by  the  escape 
of  fire  from  one  of  it*  engine*,  the  burden  of 
proof  U  on  the  company  to  ihow  that  the 
engine  was  properly  constructed  and  properly 
managed.  Svaulding  v.  Chicago  etc.  A.  R. 
Co.,  11  B.  CM;  ^JoUeon  etc  R  It.  Co.  t. 
Stafford,  IS  R.  962;  Burfe  V.  LouUvUit  etc 
X.  «.  On,,  19  R.  618;  CfcnuMi  t.  Bonnibal 
etc  R.  R.  Co.,  14  R>  460. 

In  the  oaae  of  injury  by  a  runaway  hone 
on  a  highway,  the  harden  of  proof  of  negli- 

ret  ia  on  the  plaintiff     Button  r,  F riiii,  60 
M. 

18.  Hatters;  of  defenae-.  —  One  who 
lawfully  erects  a  dam  U  not  responsible  for 
oousequsnoee  which  he  could  neither  foreeee 
nor  prevent,  M  whore,  from  an  aot  of  Provi- 
dence, moh  u  a  atonn  or  flood,  the  dam  ia 


providing  there  waa  no  negligence  in  not 
properly  oouatmoting  or  fattening  the  dam. 
lehiah  B.  Co.  r.  Lehigh  C.  <6  JV.  Co.,  88  D. 
111. 

Ordinary  prndenoe  and  honest  motives  In 
setting  fire  to  a  prairie,  and  due  diligenoe  In 
preventing  it  from  spreading,  are  all  that  U 
7  to  oonatftnta  a  good  defense  to  an 
oooasionod  by  snob  fire. 
r,  52  IX  683. 

That  a  person  nould(not  or  did  not  foreeee 
the  oonsoonenoM  of  hi*  negligence  does  net 
exempt  him  from  liability  therefor.  Pitt*- 
burgh  v.  (Trier,  60  D.  66. 

In  an  action  for  killing  another*!  tiara  by 
negligent  handling  of  a  loaded  gun,  it  ia  no 
defenae  that  the  aot  occurred  through  mis- 
adventure and  without  the  defendant'*  in- 
tending it,  but  the  defendant  mint  ihow  that 
the  injury  was  inevitable  and  utterly  with- 
out hii  fault.     Morgan  v.  Cox,  66  D.  623. 

That  plaintiff  waa  a  technical  trespasser  at 
"  -  "-'— e  doea  not  defeat  hie  action  for  in* 


injury  received.  Dairy  v.  Norwich  etc.  R.  It. 
Co. ,  68  D.  413. 

Nagligeuoe  resulting  in  injury  to  another's 
property  is  not  excused  by  the  fact  that  the 
owner  of  the  property  committed  a  trespass 
by  placing  the  property  whore  it  received 
the  injury;  the  property  of  a  trespasser  can- 
not be  negligently  injured  or  destroyed  with- 
out liability  for  the  consequences.  Brown 
v.   Lynn,  72  D.  768. 

One  who  has  received  personal  injnriee 
through  the  negligence  of  another  ia  only 
bound  to  we  reasonable  and  ordinary  care  in 
the  selection  of  a  physician,  and  the  damages 
will  not  be  reduced  because  the  most  skill- 
ful medical  aid  was  oat  secured.  Collin*  r. 
Council  Blufe,  7  R.  200. 

The  owner  of  a  steam-boiler  operated 
upon  bis  own  premises,  in  a  lawful  manner, 
ia  not  liable,  without  proof  of  negligence,  to 


an  adjoining  owner,  for  damage  done  to  hii 
property  by  reason  of  an  accidental  explosion 
of  such  boiler.  Lone  v.  Buchanan,  10  R.  623. 
But  see  Wilton  v.  City  of  Nevt  Bedford,  1 1 R. 
362;  OoAiHv,   "  -  ---   "■ 


to  recover  for  in  juries  occasioned  through  its 
alleged  negligence,  the  fact  that  the  defend- 
ant had  leased  that  part  of  the  road  where 
the  accident  happened,  without  authority  o! 
law,  is  no  defenae,  Feiiai  v.  Middletex  R.  R. 
Co..  12  R.  720. 

In  an  action  for  negligent  communication 
of  Are,  the  concurrent  negligence  of  another 
ia  no  defense.  Atkinton  v.  Goodrich  Tramp. 
Co.,  60  R,  362. 

the  vehicle  of  another  without 


for.     Sirgritt  t.  Arttot,  66  R.  485. 

In  an  action  of  damage*  for  the  negligent 
communication  of  fire,  it  is  no  defenae  that 
the  fire  waa  directly  communicated  from  an 
intervening  building  to  the  premises  in  ques- 
tion, which  were  two  hundred  feet  from  the 
building  first  ignited,     Adam*  r.  Young,  68 

A  building  belonging  to  a  rulroad  com- 
peny  took  fire  from  sparks  from  one  of  their 
engines,  and  from  this  building  fire  Was 
blown  across  the  street  to  the  storehouse  of 
P.,  which,  with  several  thousand  dollars  in 
money  contained  therein,  was  consumed. 
In  an  action  by  P.,  to  recover  for  the  loss, 
—  held,  that,  aa  the  loss  of  the  money  could 
have  been  prevented  by  reasonable  efforts 
for  its  preservation,  the  company  were  not  ■ 
responsible  sa  to  it.  Toledo  etc,  R'y  Co.  V. 
Pindar,  6  R.  67. 

14.  What  evidence  ia  admiaaible.  — 
One  injured  by  the  fall  of  a  building  neg- 
ligently constructed  may  show,  in  a  suit  for 
damages  against  the  owner,  that  the  owner 
knew  that  it  would  be  necessary  for  the 
building  to  be  of  the  strongest  kind  in  order 
to  be  suitable  for  the  purpose  for  which  it 
was  used  at  the  time  of  the  accident,  and 
that  he  expected  to  lease  it  for  this  use, 
Oodley  v.  Bagtrty,  G9  D.  731. 

Evidence  of  the  fall  of  other  stores  bnilt  by 
defendant  in  the  same  row  ia  oompetent  to 
abow  that  the  owner  had  notice  of  the  in- 
sufficiency and  unsafety  of  a  store  similarly 
constructed;  but  is  not  competent  to  estab- 
lish his  reputation  or  that  of  his  mechanics 
a*  builders.     Carton  v.  Oodley.  67  D.  404. 

Testimony  in  relation  to  statements  and 
complaints  made  by  plaintiff  as  to  suffering 
from  headache  and  defective  tight  after  re. 
eeiviiig  an  injury  through  defendant's  negli- 
gence is  admissible,  though  such  statements 
and  complaints  were  made  after  action 
brought;  and  the  question  aa  to  whether  the 
injury  to  plaintiff's  sight  is  permanent  of 
not  may  be  submitted  to  the  jury.     Brown 
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Where  the  injury  complained  of  was  sua* 
tained  by  the  tall,  upon  the  plaintiff,  of  a 
small  boat  which  was  suspended  oyer  the 
main  deck  on  the  larboard  side  of  the  de- 
fendants' steamboat,  and  which  fell  at  a  time 
when  four  or  five  persons  were  in  it  and  an- 
other was  trying  to  get  into  it,  the  opinion 
of  a  witness  at  the  trial,  whether  it  was  not 
manifestly  to  the  discernment  of  passengers 
of  common  understanding  an  inappropriate 
place  for  passengers  to  be  in,  was  held  inad- 
missible in  evidence.  But  evidence  that 
passengers  had  been  in  the  habit  of  sitting  in 
it  so  frequently  before  the  accident  that  the 
officers  of  the  steamboat  must  have  known 
of  such  habit  was  held  admissible;  though 
such  evidence  would  not  necessarily  show 
that  they  had  any  reason  to  suppose  that 
such  occupation  would  be  dangerous.  6Vm- 
mons  t.  If  em  Bedford  V.  <t  N.  8.  Co.,  93  D. 
90. 

Evidence  of  the  habits  and  competency  of 
a  conductor  in  the  employ  of  a  railroad  com- 
pany, whose  coal  train  ran  into  the  passenger 
train  in  which  the  plaintiff  was  riding,  and 
injured  him,  is  admissible.  Pennsylvania 
R.  R.  Co.  t.  Book*,  98  D.  229. 

When  a  habit  of  intoxication  in  the  con- 
ductor is  shown,  it  raises,  in  the  case  of  an 
accident,  a  presumption  of  negligence,  which 
stands  until  it  is  rebutted.    /&. 


An  alleged  negligent  injury  was  caused 
by  the  alleged  incapacity  of  a  waterway. 
Subsequently  the  way  was  enlarged.  Held, 
that  evidence  of  this  was  competent  to  show 
an  admission  that  it  was  originally  too  small. 
.  St.  Louis  etc  R'y  Co.  v.  Weaver,  57  R.  176. 

Declarations  of  plaintiff  injured  by  an  ac- 
cident while  on  the  train  of  a  passenger 
carrier,  that  the  injury  resulted  from  his 
own  fault,  and  that  he  alone  was  to  blame 
for  being  in  an  improper  place,  which  dec- 
larations were  made  shortly  after  the  acci- 
dent, and  before  the  plaintiff  was  aware  of 
the  cause  of  the  accident,  are  to  be  left  to 
the  jury  to  receive  their  appropriate  weight; 
and  it  is  not  error  to  refuse  to  instruct  that 
if  the  jury  believe  such  declarations  were 
made  they  should  find  for  the  defendant. 
Zemp  v.  Wilmington  etc  R.  R.  Co.,  64  D.  763. 

15.  and  sufficient  to  prove  neg- 
ligence. —  Proof  of  delivery  of  property  for 
the  performance  of  service  thereon,  and  its 
subsequent  loss,  is  a  sufficient  prima  facie 
showing  for  the  plaintiff  suing  for  its  loss, 
alleged  to  have  been  occasioned  by  careless- 
ness and  neglect.  AfarlaU  v.  Levee  Steam 
Cotton  Press  Co.,  29  D.  468. 

In  an  action  for  damages  for  death  caused 
by  falling  into  a  city  water-tank,  the  jury 
will  be  justified  in  presuming  that  the  city 
had  notice  of  the  defects  in  the  tank,  and 
was  guilty  of  negligence  in  omitting  to  re- 
pair it,  if  a  long  and  unreasonable  delay  in 
repairing  the  tank  is  proved.  Chicago  v. 
Major,  63  D.  553. 


•  Vol 

Failure  to  use  spark-catchers  is  evidencs 
of  carelessness  in  an  action  against  a  steam- 
boat company  for  setting  fire  to  a  grain-field, 
and  that  fact  being  admitted  by  the  plead- 
ings, with  other  testimony,  justifies  a  refusal 
of  a  nonsuit,  and  sustains  the  verdict  of  the 
jury.    Oerbe  v.  CaL  S.  N.  Co.,  70  D.  650. 

Proof  of  one  only  of  two  grounds  of  lia- 
bility for  negligence  is  sufficient  to  authoriss 
a  recovery,  where  both  are  alleged.  Martin 
v.  Western  Union  R.  R.  Co.-,  99  D.  189. 

In  an  action  against  a  railroad  company  to 
recover  for  injuries,  although  the  burden 
is  on  the  plaintiff  to  prove  defendant's 
negligence,  vet  proof  that  the  injury  was 
caused  by  the  cars  running  off  the  track 
is  evidence  of  negligence  sufficient  to  charge 
defendant  in  the  absence  of  explanation. 
Feital  v.  Middlesex  R.  R.  Co.,  12  R.  720. 

In  case  of  collision  between  can  of  a  street- 
railway  company,  a  presumption  of  negligence 
arises.  Smith  v.  St.  Paul  etc  iTy  Co.,  50  R. 
550. 

Where  a  passenger  on  a  street-railway  ear 
is  injured  by  a  sudden  jerk  of  the  car,  ta 
transit,  there  is  a  presumption  of  negligence 
on  the  part  of  the  carrier.  Dougherty  v. 
Missouri  R.  R.  Co.,  51  R.  239. 

16.  What  evidence  is  not  admissi- 
ble. — In  an  action  against  a  postmaster  for 
negligence  by  which  a  letter  of  plaintff  was 
lost,  evidence  of  specific  acts  of  negligence  in 
relation  to  other  letters  is  not  admissible  to 
prove  negligence  in  respect  to  the  letter  in 
question.    Wentworth  v.  8tn*%  82  D.  228. 

Evidence  of  similar  acts  of  negligence  prior 
to  that  complained  of,  on  the  part  of  other 
employees  of  a  railroad  company  upon  other 
trains,  is  not  admissible  in  an  action  against 
the  company  for  neglect  of  duty  by  its  em- 
ployees. Southern  R.  R.  Co.  r.  Kemdriek,  90 
D.  332. 

Evidence  of  disregard  by  pMsangnre  of 
steamboat  rules  as  to  starboard  boat,  rails, 
or  hurricane  deck  has  no  tendency  to  show 
either  a  license,  permission,  or  custom,  af- 
fecting the  larboard  boat,  or  that  there  was 
danger  of  its  being  abusively  or  otherwise 
irregularly  used  by  passengers,  or  in  a  man- 
ner dangerous  to  other  passengers;  suoh  evi- 
dence is  incompetent  as  to  the  use  of  the 
larboard  boat,  and  the  jury  should  be  in- 
structed to  this  effect,  where  such  evidence 
has  been  received  in  an  action  against  the 
steamboat  company,  by  a  passenger  who  has 
been  injured  by  the  fall  of  the  larboard  boat 
upon  him.  Simmons  v.  New  Bedford  V.  de  N. 
8.  Co.,  93  D.  99. 

Evidence  of  the  number  of  plaintiff's  fam- 
ily, of  his  habits,  industry,  and  economy,  im 
inadmissible  in  an  action  for  injury  by  negli- 
gence, as  affecting  the  question  of  damage*. 
Pennsylvania  R.  R.  Co.  v.  Books,  98  D.  229. 

In  an  action  of  damages  for  negligence  in 
lighting  a  passage-way  and  guarding  an  ele- 
vator, evidence  of  former  accidents  on 


from  accident  It  incompetent.      Parker  v. 
Portland  Pub.  Co.,  31  R.  262. 

In  an  action  for  injury  by  negligence  in 
not  providing  safeguards  at  a  point  of  dan- 
ger, evidence  that  the  defendant  subse- 
quently pnt  aaf  egnards  there  is  not  compe- 
tent.   Aafleyv.  Hartford  Carpet  Co.,  60  R. 

47. 

In  an  action  for  personal  injuries  sustained 
by  reason  of  an  oDstruction  in  a  highway, 
evidence  that  others  passed  safely  is  incom- 
petent.    Branch  v.  Libbey,  57  R.  810. 

17.  What  evidence  of  negligence  is 
insufficient.  —  Evidence  of  simple  neglect 
will  not  support  a  finding  by  the  jury  of 
willful  negligence  on  the  part  of  the  defend- 
ant in  not  keeping  a  bridge  in  safe  condition. 
Peoria  Bridge  AsPn  v.  LoomU,  71  D.  263. 

A  letter  from  an  assistant  superintendent 
to  the  station  agent  of  a  railroad  company, 
dismissing  him  from  employ  because  of  neg- 
ligence in  loading  cattle  on  a  oar,  is  not  bind- 
ing on  the  company  as  an  admission  of 
negligence,  in  an  action  against  them  for  in- 
jury to  such  cattle.  Bctte  v.  Farmere9  Loan 
etc  Co.,  01  D.  460. 

In  case  of  injury  by  the  spreading  of  a 
fire  lawfully  set*  there  is  no  presumption  of 
negligence.    Catron  v.  NkhoU,  61  R.  222. 

In  an  action  against  a  railroad  company 
for  killing  cattle,  negligence  on  the  part  of 
the  defendant  is  not  presumed  from  proof  of 
the  killing.  Savannah  etc*R%y  Co.  v.  Geiger, 
58  R.  697. 

The  defendant,  for  the  purpose  of  a  con- 
cert, hired  a  public  hall,  and  employed  a 
person  to  decorate  it.  Among  the  decora- 
tions was  a  bust,  placed  on  the  outside  of  a 
UalcoDv.  The  plaintiff  sat  in  a  seat  on  the 
floor  of  the  hall,  immediately  under  the  bust. 
The  andienoe  were  requested,  by  the  pro- 
gramme, to  rise  at  a  certain  part  of  the  con- 
cert, and  when  they  did  so  the  bust  fell  from 
its  place,  and  injured  the  plaintiff  The 
plaintiff  offered  no  evidence  as  to  the  man- 
ner in  which  the  bust  was  secured.  Held, 
that  the  mere  fact  that  the  bust  fell  was  not 
sufficient  evidenoe  to  go  to  the  jury  of  the 
defendant's  negligence.  Kendall  v.  Boston, 
19  R.  446. 

18.  When  negligence  is  a  question 
of  law.  —  What  amounts  to  negligence  is  a 
question  of  law.  Herring  v.  W.  &  R.  R.  R. 
Co.,  51  D.  395. 

The  question  of  negligence  is  one  of  law, 
where  the  facts  are  uncontroverted.  Con- 
tain v.  New  York  <*  H.  R.  R.  Co.,  98  D.  58; 
Johnson  v.  Bruner,  100  D.  613. 

Negligence  is  a  mixed  question  of  law  and 
fact;  the  judge  is  to  instruct  as  to  what  is 
negligence,  and  the  jury,  in  most  cases,  are 
to  ascertain  whether  the  facts  sustain  the 
definition.  Zerwp  v.  Wilmington  etc.  R.  R. 
Co.,  64  D.  763;  Norrie  v.  Litchfield,  69  D. 
546;  Baltimore  etc  R.  R.  Co.  v.  Breinig,  90 
D.  49. 


■SO    TMUID9  Mm 

What  constitutes  negligence  in  regard  to 
a  duty  enjoined  by  any  particular  relation 
or  employment  is  usually,  if  not  invariably, 
a  mixed  question  of  law  and  of  fact;  but 
what  duty  the  law  implies  as  incident  to 
any  particular  relation  or  employment  is  al- 
ways a  question  of  law  for  the  determination 
of  the  court  Mad  River  etc  R.  R.  Co.  v. 
Barber,  67  D.  312. 

What  facts  and  circumstances  constitute 
evidence  of  carelessness  is  a  question  of  law 
for  the  courts.  But  what  particular  weight 
will  be  given  to  these  facts  and  circum- 
stances is  a  matter  for  the  jury.  Oerke  v. 
Cal  8.  N.  Co.,  70  D.  650. 

The  features  of  negligenos  in  regard  to 
the  specific  grounds  of  complaint  may  be 
proved  so  clearly  and  incontestably  that  it 
may  become  the  duty  of  the  court  to  pro- 
nounce it  such  as  a  matter  of  law;  but  where 
the  facts  are  controverted,  and  the  existence 
or  non-existenee#of  them  mav  fairly  be  pre* 
sumed  to  affect  the  mind  in  a  given  exi- 
gency, the  question  whether  the  acts  were 
or  were  not  negligent  is  necessarily  one  for 
the  jury.  Pennsylvania  R.  R.  Co.  v.  Ogkr9 
78  D.  322;  Cleveland  etc  R.  R.  Co.  v.  Craw- 
ford, 15  R.  633. 

Where  there  is  no  evidence  of  negligence 
on  the  part  of  defendant,  it  is  error  to  sub- 
mit the  question  of  negligence  to  the  jury  as 
a  debatable  matter.  Railroad  Co.  v.  Skinner^ 
57  D.  654. 

The    substance  of   a   ruling,   that  upon 

Elaintiff's  evidenoe  he  has  not  shown  tnat 
e  was  in  the  exercise  of  due  care,  is,  that 
the  evidenoe  is  not  sufficient  in  law  to  au- 
thorize the  jury  to  find  the  fact.  Quirk  v. 
Holt,  96  D.  725. 

Due  diligence  is  sufficiently  clearly  de- 
fined to  enable  courts  to  determine  whether 
any  given  state  of  facts  is  sufficient  to  con- 
stitute it  or  not,  and  the  verdict  is  no  more 
conclusive  upon  this  question  than  it  is  upon 
any  other  fact.  Cphir  S.  M.  Co.  v.  Carpen- 
ter,  97  D.  550. 

10.  When  negligence  is  a  question 
of  fact.  —  Negligence  cannot  be  defined  by 
rules  of  evidence,  but  must  be  inferred  from 
all  the  circumstances.  Banner  v.  S.  C.  R.  R. 
Co.,  55  D.  678.  S.  P.,  Baltimore  etc  R.  R.  Co. 
v.  Breinig,  90  D.  49;  Oaynor  v.  Old  Colony  <* 
N.  R'y  Co.,  97  D.  96. 

Negligence  is  a  question  of  fact,  and  not 
of  law.  The  jury  must  determine  it,  not 
the  court.  Catena  etc  R.  R.  Co.  v.  Yarwood, 
65  D.  682.  S.  P.,  Sawyer  v.  Eastern  Steam- 
boat Co.,  74  D.  463;  McCully  v.  Clarke,  80  D. 
584;  Smith  v.  O'Connor,  86  D.  582;  Northern 
C.  R.  R.  Co.  v.  Slate,  96  D.  545.  But  as 
negligence  consists  in  the  failure  or  omission 
to  perform  some  duty  which  the  law  im- 
poses, it  is  within  the  province  of  the  court 
to  declare  what  that  duty  requires,  or  to  lay 
down  the  rules  of  law  applicable  to  the  par- 
ticular case,  so  that  the  jury  may  have  some 
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certain  guide  in  forming  their  verdict.    Bed- 
mmore  etc  R.  R.  Co.  r.  Breimg,  90  D.  49. 

No  absolute  role  m  to  what  constitutes 
negligence  can  be  laid  down;  for  conduct 
which  might  be  termed  negligent  in  one  ease 
would  in  another  be  held  to  constitute  ordi- 
nary care;  and  it  is  therefore  always  a  ques- 
tion of  fact  for  the  jury,  under  direction  of 
the  court,  as  to  the  relative  degree  of  care 
or  the  want  of  it,  growing  oat  of  the  circum- 
stances and  conduct  of  the  parties.  Phila- 
delphia etc  R.  R.  Co.  v.  Spearen,  86  D.  544. 

In  a  case  of  conflicting  evidence,  on  the 
question  of  negligence,  the  jury  have  a 
right  to  deoide  the  character  of  the  negli- 
gence. Louisville  etc  R.  R.  Co.  v.  Collins,  87 
D.  486.  S.  P.,  Johnson  v.  Winona  etc  R.  R. 
Co.,  88  D.  83;  Oaynor  v.  Old  Colony  <*  N.  R'y 
Co.,  97  D.  96;  Johnson  v.  Bruner,  100  D.  618. 

A  person  protecting  his  own  property 
from  imminent  danger  from  fire  or  flood 
most  use  ordinary  care  to  prevent  unne- 
cessary injury  to  the  property  of  others. 
What  is  to  be  considered  as  ordinary  care 
under  snoh  oiroumstanoes  must  be  deter- 
mined by  a  jury.  Bat  however  imminent 
the  danger  may  be,  a  person  is  responsible 
for  an  injury  to  the  property  of  another, 
caused  by  negligence,  on  his  part,  of  a  less 
culpable  character  than  such  gross  careless- 
ness as  would  reasonably  authorize  an  infer- 
ence that  it  was  done  with  an  evil  intent. 
Noyes  v.  Shepherd,  50  D.  625. 

It  is  proper  to  submit  to  the  jury  whether 
the  omission  to  use  breeching  upon  horses 
used  in  coaches  of  passenger  carriers  consti- 
tutes negligence.  Farish  v.  Reigle,  62  D. 
666. 

The  jury  alone  can  determine  what  is 
negligence,  and  whether  proved,  where  the 
measure  of  duty  is  varying,  where  a  higher 
degree  of  care  is  demanded  under  some  cir- 
cumstances than  others,  and  where  both  the 
duty  and  the  extent  of  performance  are  to 
be  ascertained  as  facts.  MeCuUy  v.  Clarke, 
80  D.  584. 

Where  defendants  negligently  moored 
their  boats  in  the  channel  and  entrance  to 
the  locks  at  a  dam  upon  a  river,  so  that  the 
boats  of  others  were  stopped  outside  and 
exposed  to  the  current  then  rapidly  rising, 
until,  by  its  force,  they  were  carried  over  the 
dam,  and  lost,  without  any  fault  of  the  own- 
ers, the  question  whether  the  defendants 
ought  not  to  have  apprehended  that  their 
unlawful  and  continued  obstruction  of  the 
entrance  to  the  locks  might  result  in  the 
plaintiffs'  boats  being  swept  by  the  current 
over  the  land,  and  lost,  should  have  been 
submitted  to  the  jury;  because,  if  they 
ought  to  have  known  the  danger,  as  men  of 
ordinary  prudence,  and  persisted  in  main- 
taining the  obstruction,  they  were  responsi- 
ble.    Scott  v.  Hunter,  84  D.  542. 

It  is  not  negligence  per  fte  for  a  passenger 
to  step  upon  a  connecting  link  between  two 
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railroad  ears,  in  alighting  at  a  station  after 
the  train  has  halted.  Whether  such  act  is 
negligence  or  not  is  a  question  to  bo  deter- 
mined by  the  jury,  upon  a  consideration  of 
all  the  circumstances  of  the  case.  Johnson 
v.  Winona  etc  R.  R.  Co.,  88  D.  83. 

The  amount  or  degree  of  care  imposed  by 
law  upon  railroad  companies  in  the  prosecu- 
tion of  their  business  most  vary  according 
to  circumstances,  and  should  be  commensu- 
rate with  the  risk  or  danger  of  inflicting  in- 
jury upon  others.  Baltimore  etc  R.  R.  Co. 
v.  Brcinig,  90  D.  49. 

Upon  the  trial  of  an  action  brought  by  a 
passenger  for  an  injury  sustained  by  the  fail 
upon  him  of  a  smau  boat  suspended  over  the 
main  deck  of  a  steamboat,  the  Question 
whether  he  was  in  the  exercise  of  due  care 
in  taking  his  position  in  a  place  assigned  for 
the  use  of  passengers,  under  the  small  boat, 
at  a  time  when  he  saw  two  persona  in  it, 
and  in  continuing  to  stand  there,  without 
attempting  to  move  away,  while  he  saw  two 
or  three  other  persons  enter  it;  and  the 
question  as  to  whether  the  defendants  took 
the  proper  precautions  in  securing  the  small 
boat,  or  preventing  passengers  from  stand- 
ing under  it  or  getting  into  it,  are  questions 
of  fact  for  the  jury.  Simmons  v.  New  Bed- 
ford V.  <b  N.  8.  Co.,  93  D.  99. 

Questions  of  skill,  vigilance,  can,  and 
proper  management  in  any  business  are 
necessarily  questions  of  fact  to  bo  referred 
to  a  jury.  Franiford  T.  Co.  v.  Phila,  R.  R. 
Co.,  93  D.  708. 

The  question  whether  failure  to  give  no- 
tice of  danger  to  a  person  who  was  injured 
by  a  blast  was  negligence  is  for  the  jury. 
DriseoU  v.  Newark  etc  Co.,  97  D.  761. 

When  the  standard  of  duty  is  a  shifting 
one,  a  jury  most  determine  what  it  is,  as 
well  as  find  whether  it  has  been  complied 
with.  Pennsylvania  R.  R.  Co.  r.  Borneo,  98 
D.  346. 

The  question  of  negligence  is  of  fact  for 
the  jnry,  and  will  be  submitted  to  them,  ex- 
cept in  those  cases  where  the  proof  is  so 
clear  and  decisive  in  its  character  as  to  war- 
rant the  court  in  saying,  as  a  matter  of  law, 
that  there  is  nothing  to  submit.  Detroit  etc 
R.  R.  Co.  v.  Curtis,  99  D.  141. 

In  an  action  for  damages  for  alleged  neg- 
ligence, the  question  of  negligence  on  the 
part  of  the  defendant,  or  of  contributory 
negligence  on  the  part  of  the  plaintiff,  is  a 
mixed  question  of  law  and  fact,  to  be  de- 
cided by  the  jnry,  under  proper  instructions 
from  the  court.  Cleveland  etc  R.  if.  Co.  v. 
Crautford,  15  R.  633. 

The  defendants,  occupants  of  a  store, 
placed  skids  reaching  from  the  door  across 
the  sidewalk,  to  a  vehicle  in  the  street,  for 
the  purpose  of  loading  kegs  of  merchandise 
containing  about  five  gallons  each,  and  each 
weighing  less  than  fifty  pounds.  The  plain- 
tiff lawfully  walking  upon  the  sidewalk,  is 


trying  to  cross  the  skids,  fell,  and  was  in- 
jured. Held,  that  the  questions  of  negli- 
gence and  contributory  negligence  were  tor 
the  jury,  and  a  demurrer  was  erroneously 
sustained.     Jochem  v.  Robinson,  57   R.  298. 

20.  Rules  of  pleading  peculiar  to  ac- 
tions for  negligence.  —  The  allegation  of 
due  care  by  one  injured  by  a  defective  high- 
way is  sufficient,  after  verdict,  where  it  is  to 
the  effect  that  the  injury  occurred  while  the 
plaintiff  was  walking  along  the  highway  "  in 
the  due  prosecution  of  his  business,  and  in  a 
proper  manner."  Raymond  v.  City  of  Lowell, 
63  D.  57. 

In  an  action  for  personal  injuries,  facts 
constituting  willful  neglect  of  defendant 
need  not  be  alleged  by  plain  tin;  it  being  suf- 
ficient to  allege  the  extent  of  the  injury  and 
the  manner  of  infliction.  Chiles  v.  Drake, 
74  D.  406. 

A  complaint  in  an  action  for  negligence  is 
sufficient  where  it  alleges  that  the  injury 
complained  of  happened  through  the  negli- 
gence of  the  defendant,  without  also  alleging 
that  the  plaintiff  was  free  from  negligence 
on  his  part.  Potter  v.  Chicago  etc.  R'y  Co,, 
91  D.  444.  8.  P.,  Thompson  v.  North  Mo. 
R.  R.  Co.,  11  R.  443. 

21.  What  instructions  are  proper. 
—  It  is  usual  and  proper,  in  the  trial  of  cases 
in  which  the  negligence  of  either  party  is  a 

Suestion  to  be  determined,  to  adapt  the  legal 
efinition  of  negligence  to  such  views  of  the 
evidence  as  a  jury  may  reasonably  be  ex- 

Sected  to  take,  and  then  to  refer  the  evi- 
euce  to  them  to  say  where  and  to  whom 
the  negligence  attaches.  Reeves  v.  Delaware 
etc  R.  R.  Co.,  72  D.  713. 

A  charge  to  the  jury  that  "gross  negli- 
gence is  such  want  of  care  as  almost  evinces 
a  fraud,  and  such  a  degree  of  negligence  as 
would  rather  invite  depredation  upon  prop- 
erty than  tend  to  protect  it,"  although,  per- 
haps, too  strong  in  its  language,  can  hardly 
be  considered  error.  Marshall  v.  American 
Exjo.  Co.,  73  D.  381. 

22.  What  are  improper.  —  An  instruc- 
tion in  an  action  by  a  dentist  for  the  price 
of  some  work,  which  the  defendant  com- 
plained of  as  defective,  "that  if  the  plaintiff 
has  used  all  the  knowledge  and  skill  to 
which  the  art  had  at  the  time  advanced,  that 
would  be  all  that  would  be  required  of  him," 
etc.,  ia  erroneous,  as  requiring  the  posses- 
sion of  more  than  ordinary  care  and  skill  by 
him.     Simonds  v.  Henry,  63  D.  611. 

In  an  action  against  a  town  for  injury  oc- 
casioned by  a  defective  highway,  it  is  erro- 
neous to  instruct  the  jury,  with  reference  to 
the  degree  of  care  and  prudence  to  be  exer- 
cised by  one  traveling  over  a  highway,  "  that 
if  the  highway  was  defective,  and  the  plain- 
tiff knew  of  the  defect,  yet  if  it  were  not  of 
a  character  from  which  an  injury  must  so 
manifestly  result  as  to  render  it  unreason- 
able to  attempt  to  pass,  the  plaintiff  was 


entitled  to  recover,  otherwise  not."  It  is 
erroneous  in  omitting  all  reference  to  the 
degree  of  care  and  prudence  required  in  the 
case,  in  suggesting  no  common  statu  lard  to 
which  the  answer  of  the  jury  can  be  referred, 
and  in  giving  more  latitude  to  the  traveler 
than  what  is  sufficient  to  exonerate  the  town 
from  liability.  Hubbard  v.  City  of  Concord, 
69  D.  520. 

A  party  has  no  right,  where  the  question 
of  negligence  is  raised,  to  seize  upon  one,  or 
two,  or  more  of  the  facts  bearing  upon  the 
question  of  fault,  and  ask  the  court,  by 
means  of  an  instruction,  to  rule  upon  their 
effect,  or  upon  their  weight  as  evidence. 
Such  an  instruction  would  l»e  erroneous. 
Sawyer  ▼.  Eastern  Steamboat  Co.,  74  D.  463. 

Where  the  subject  of  inquiry  is,  whether 
the  defondant  had  used  such  diligence  as 
prudent  and  reasonable  men  would  have  ex- 
ercised, the  court  may  properly  refuse  to  in- 
struct the  jury,  that  if  they  believed  certain 
facts  to  be  proved,  of  which  evidence  had 
been  given,  the  defendant  was  guilty  of  neg- 
ligence as  matter  of  law,  and  that  the  plain- 
tiff was  entitled  to  recover.  McCully  v. 
Clarke,  80  D.  584. 

In  an  action  against  a  druggist  for  injury 
by  negligence  of  his  clerk  in  selling  sulphate 
of  zinc  for  Epsom  salts,  it  is  no  defense  that 
the  medical  treatment  was  negligent,  but  a 
charge  that  the  defendant  is  liable,  without 
regard  to  negligence  or  legal  fault,  is  error. 
Brown  v.  Marshall,  41  R.  728. 

23.  The  damages  recoverable.  —  V., 
the  owner  of  hay,  knowing  that  white- 
lead  paint  had  been  spilt  upon  it,  endeavored 
carefully  to  separate  the  damaged  part  from 
the  rest,  and  supposed  he  had  succeeded, 
and  afterward  sold  the  supposed  undamaged 
part,  without  disclosing  its  condition,  to  F., 
whose  cow  ate  thereof,  and  died  Held,  that 
V.  was  liable,  and  that  the  measure  of  dam- 
ages was  the  value  of  the  cow,  if  F.  used  all 
reasonable  means  to  restore  her.  French  v. 
Vining,  3  R.  440. 

Plaintiff's  buildings  were  burned  by  the 
negligence  of  the  defendant.  Held,  that  the 
plaintiff  was  entitled  to  recover  of  defendant 
their  entire  value,  notwithstanding  the  fact 
that  the  insurer  of  the  building  had  paid 
plaintiff  the  amount  of  the  insurance.  Weber 
v.  Morris  A  E.  R.  R.  Co.,  10  R.  253. 

II.   Contributory  Negliokncb. 

24.  The  general  rule.  *—  Although  the 
defendant  does  not  exerc  se  ordinary  care, 
no  recovery  can  be  had  against  him  if  the 
injury  complained  of  would  not  have  been 
sustained  but  for  want  of  care  on  the  part  of 
plaintiff.  Wa*1tburn  v.  Tracy,  15  D.  661; 
Johnson  v.  WfdtefieUl,  36  D.  721.  On  the 
contrary,  he  must  show  himself  in  the  right, 

*  See  monographic  note  on  the  general  princi- 
ples of  the  law  of  contributory  negligence,  66  D. 
660-673.    bee  also  note,  68  D.  867.  888, 
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and  the  defendant  in  the  wrong;  that  he 
has  performed  hU  duties,  and  that  the  de- 
fendant has  neglected  his;  and  that  the 
damages  are  a  legitimate  consequence  of  de- 
fendant's negligence.  New  Orleans  etc.  B.  B. 
Co.  t.  Statham,  97  D.  478.  And  this  rule 
holds,  although  the  defendant's  mUeondaot 
may  hare  been  the  primary  cause  of  the  in- 
jury complained  of.  Irwin  v.  Sprigg,  46  D. 
667. 

One  cannot  maintain  an  action  for  negli- 
gence when  his  own  wrongful  act  has  con- 
tributed to  the  injury  of  which  he  complains. 
Tonawanda  B.  R.  Co.  v.  Hunger,  49  D.  239. 
8.  P.,  Freer  r.  Cameron,  55  D.  663;  Murchv. 
Concord  R.  B.  Corp.,  61  D.  631;  HelandY. 
City  of  Lowell,  81  D.  670;  No.  Penn,  R.  R. 
Co.  v.  Heileman,  88  D.  482;  Indianapolis  etc. 
R.  R.  Co.  v.  Rutherford,  92  D.  336;  Simmons 
v.  New  Bedford  V.  4  N.  8.  Co.,  93  D.  99; 
Consoles  v.  New  York  «t  H.  B.  B.  Co.,  98  D. 
58;  Dreher  v.  FUchburg,  99  D.  91;  Qrigge  v. 
Fleehenstetn,  100  D.  199;  Monongaheh  City  v. 
Fischer,  56  R.  241.  And  this,  although  the 
defendant  has  been  guilty  of  culpable  fault 
or  negligence,  unless  his  act  was  wanton  and 
intentional     Birge  v.  Gardner,  50  D.  261. 

Negligence  of  plaintiff  defeats  the  action, 
where  his  negligence  was   proximate  and 
that  of   the   defendant   remote.     Trow  r. 
Vermont  Cent.  B.  B.  Co.,  58  D.   191;  Mil- 
waukee etc  B.  B.  Co.  v.  Hunter,  78  D.  699. 

Where  loss  arises  from  mutual  negligence, 
neither  party  can  recover  at  common  law. 
Simpson  ▼.  Band,  36  D.  231.  S.  P.,  Wil- 
liams t.  M.  C.  B.  B.  Co.,  55  D.  59;  Realty  t. 
Oitmore,  55  D.  5)4;  Trow  v.  Vermont  etc  B.  B. 
Co.,  68  D.  191;  Railroad  v.  Norton,  64  D.  672; 
Reeves  t.  Delaware  etc  B.  B  Co.,  72  D. 
718;  McQuUy  v.  Clarke,  80  D.  584;  HeU  v. 
Qktndsng,  82  D.  537.  The  principle  of  con- 
current negligence  must  be  carefully  applied, 
as  it  arises  from  a  particular  state  of  facta. 
Pennsylvania  B.  B.  Co.  t.  Kilgort,  72  D.  787. 

In  all  cases  where  damages  are  sustained 
by  the  plaintiff  in  consequence  of  the  use 
which  the  defendant  makes  of  his  own  prop- 
erty, it  is  necessary  to  inquire,  not  onlv 
whether  the  defendant  has  been  guilty  of  cul- 
pable negligence  on  his  part,  but  whether  the 
plaintiff  u  free  from  a  similar  charge.  Bush 
v.  Brasnard,  13  D.  613. 

One  is  not  bound  to  guard  against  want  of 
ordinary  care  on  the  part  of  another,  and  he 
has  a  right  to  presume  that  another  will  use 
ordinary  care  to  protect  property  from  in- 
jury.    Brown  v.  Lynn,  72  D.  768. 

Injury  from  collision  between  two  in- 
truders on  a  railroad  creates  no  right  of 
action  in  either  against  the  other.  Heil  v. 
Olanding,  82  D.  537. 

Negligence,  however  slight,  on  the  part  of 
a  person  injured,  if  proximate  or  contributing 
to  the  injury,  will  prevent  a  recovery  in  an 
action  for  damages  for  causing  the  injury. 
Potter  ▼.  Chicago  <*  N.  R*y  Co.,  94  D.  548. 
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Plaintiff  cannot  recover  for  injuries  result* 
ing  from  another's  negligence,  unless  he  was 
himself  using  due  care  at  the  time  of  the 
injury;  and  the  burden  is  on  him  to  prove  by 
affirmative  evidence  that  he  used  such  care. 
Oaynor  v.  Old  Colotty  etc  B.  B.  Co.,  97  D.  96. 
(  A  nonsuit  should  be  granted  where  plain- 
tiff's evidence  shows  contributory  negligence, 
and  a  writ  of  error  will  lie  for  a  refusal  to 
grant  it.  New  Jersey  Exp.  Co.  v.  Nichols, 
97  D.  722. 

85.  Scope  and  extent  of  the  rale.  — 
1.  In  general.*  —  A  plaintiff  suing  for 
negligence  most  himself  be  without  fault; 
and  the  fact  that  he  is  an  infant  does  not 
prevent  the  application  of  this  rale.  Brown 
v.  Maxwell,  41  D.  771. 

The  caution  and  prudence  required  of  one 
suffering  injury  from  another's  negligence  to 
enable  him  to  recover  therefor  vary  with  the 
circumstances  of  each  particular  case.  Freer 
v.  Cameron,  56  D.  663. 

The  fact  that  a  person  is  in  an  exciting 
and  alarming  situation  at  the  time  of  an  in- 
jury will  not  reduce  the  degree  of  care 
requisite  for  him  to  exhibit  to  avoid  the  in- 
jury, if  he  is  in  such  situation  wrongfully,  or 
because  of  his  own  negligenoe.  Lucas  ▼• 
New  Bedford  etc  B  B.  Co.,  66  D.  406. 

Towns  are  not  liable  where  there  has  been 
fault  or  negligence,  in  anv  degree,  on  the 
part  of  him  who  has  sustained  the  damage; 
and  the  fact  that  such  person  is  a  wrong- 
doer, a  trespasser,  or  a  violator  of  the  law,  w 
wholly  immaterial.  Norris  v.  LUchfiela\ 
D.  546. 

Want  of  care  of  plaintiff,  contributing 
sentially  to  produce  the  accident,  is  a  detei 
to  an  action  for  negligence,  unless  his  negli- 
gence, as  compared  to  the  negligence  of  the 
defendant,  is  so  much  less  culpable  a*  to 
incline  the  balance  in  his  favor,  both  being 
in  some  fault.  Peoria  Bridge  A  st**  v.  Loomh, 
71  D.  263. 

Contributory  negligence  of  an  injured 
party  will  prevent  his  reoovery  of  damages 
from  the  other  negligent  party,  unless  the 
negligenoe  of  the  Sitter  is  so  gross  aa  to  be 
equivalent  in  law  to  willful  injury.  Chap* 
man  v.  N.  Haven  B.  B.  Co.,  76  D.  344. 

To  defeat  an  action  for  negligence,  it  ■ 
not  necessary  that  plaintiffs  negligence 
should  have  brought  the  injury  upon  him- 
self; if  it  directly  contributed  to  that  result,, 
he  cannot  recover,  where  the  defendant  is 
changeable  onlv  with  want  of  ordinary 
prudence,  Lafayette  etc  B.  B.  Co.  ▼.  Hug- 
many  92  D.  318. 

Contributory  negligence  on  part  of  person 
injured  will  prevent  recovery  in  an  action 


•  Contributory  negligence  as  a  bar  to  recovery 
In  action  for  personal  injuries,  see  note*  7s  u. 
888  8*4. 

Negligence  of  one  party  does  not  exonerate  Use 
other  from  using  due  care  to  avoid  injury,  sae 
note,  80  £.190-197. 
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for  damages  therefor,  unless  the  injury  was 
the  result  of  tome  intentional  wrong  on  the 
part  of  the  defendant.  Carroll*.  Minnesota 
Valley  &  &  Co.,  97  D.  221;  Pennsylvania 
Co.  v.  Sinclair,  SO  XL  186. 

To  conclude  plaintiff  from  maintaining  an 
action  for  negligence  on  the  ground  of  con- 
tributory negligence,  hie  negligence  must 
have  contributed  to  the  injury  in  such  a  way 
that  if  he  had  not  been  negligent  he  would 
hare  received  no  injury  from  the  negligence 
of  the  defendant.  Now  Jersey  Exp.  Co.  v. 
NiehoU,  97  D.  722. 

Comparative  degrees  of  negligence  of  par- 
ties k  immaterial.  If  the  injury  was  oc- 
casioned in  any  degree  by  the  plaintiff's 
negligence,  he  is  without  redress,  unless  the 
act  of  the  defendant  amounted  to  a  willful 
trespass  or  intentional  wrong.    lb. 

Where  it  appears  that  negligence  of  both 
parties  was  concurrent,  and  co-operated  to 
produce  the  Injury  complained  of,  no  action 
will  lie,  the  law  regarding  the  causes  as 
equally  proximate  to  the  effeot  produced, 
and  not,  therefore,  susceptible  of  apportion- 
ment.   Northern  Cent  R'yCo.r.  State,  100 D. 
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The  same  degree  of  care  is  required  of  a 
woman  as  of  a  man.  Hassenyer  v.  Michigan 
Cent  R.  R.  Ob.,  42  R.  470. 

One  voluntarily  exposing  himself  to  danger, 
in  order  to  save  his  property  from  a  fire 
caused  by  another's  negligence,  cannot  re- 
cover therefor.  Cook  v.  Johnson,  55  R. 
703. 

2.  Highway  cases.— On*  cannot  recover 
for  injuries  occasioned  by  an  unlawful  ob- 
struction in  a  highway,  where  ordinary  care 
was  not  need  in  avoiding  the  obstruction. 
Smith  v.  Smith,  13  D.  464, 

A  person  on  horseback  should  yield  the 
road  to  one  who  is  traveling  in  a  vehicle. 
Washburn  v.  Tracy,  15  D.  661. 

Where  one  unnecessarily  undertakes  to 
drive  with  a  horse  and  wagon  over  a  high- 
way overflowed  by  a  stream  of  water  thirty 
or  forty  rods  wide,  in  some  places  not  less 
than  three  feet  deep,  with  a  current  moving 
at  the  rate  of  Ayo  miles  an  hour,  and  carry- 
ing cakes  of  ice  twenty-five  or  thirty  feet,  in 
diameter,  and  is  drowned  by  getting  off  the 
road  into  the  deeper  channel  of  the  river, 
bis  negligence  defeats  an  action  of  damages. 
MerriB  v.  North  Yarmouth,  57  R.  794. 

Plaintiff  desiring  to  cross  a  street  in  a  city, 
and  seeing  a  oar  coming,  and  behind  it  a  cart 
which  was  going  faster  than  the  car,  made 
his  "  calculation  "  that  he  could  cross  in  front 
of  the  car  "before  the  cart  oould  get  up." 
He  accordingly  made  the  attempt  to  cross, 
and  passed  in  front  of  the  car,  but  came  in 
contact  with  the  cart,  and  was  injured*  In 
an  action  against  the  owners  of  the  cart,  — 
held,  that  plaintiff  was  guilty  of  contributory 
negligence  defeating  a  recovery.  Btlton  v. 
Baxter,  13  R.  678. 


The  defendant's  cars  had  run  off  the  track 
at  a  highway  crossing.  The  plaintiff  under* 
taking  to  drive  a  horse  over  the  crossing, 
the  horse  showed  fright  at  the  upturned  cars, 
but  the  plaintiff  persisted,  the  horse  ran, 
and  the  plaintiff  was  injured.  There  was 
another  road  near,  which  the  plaintiff  might 
have  taken.  Held,  that  he  was  guilty  of 
contributory  negligence.  Pittsburgh  South* 
em  R'y  Co-  v.  Taylor,  49  R.  580. 

3.  Railway  accidents. — Contributory  negli- 
gence on  the  part  of  a  person  injured  by  a 
railroad  train  oars  the  right  to  any  action  for 
the  injury  sustained.  Fleytas  v.  Pontchar* 
train  R.  R  Co.,  36  D.  658;  Oalena  etc  R  R. 
Co.  v.  Fay,  63  D.  823. 

Where  a  passenger's  want  of  care  concurs 
with  the  negligence  of  the  railroad  company 
in  producing  an  injury  to  the  former,  he  can* 
not  recover  for  it*  Oalena  etc.  R,  R.  Co.  v. 
Fay,  63  D.  323. 

Failure  to  use  one's  senses  without  reason* 
able  exouse  is  failure  to  use  "reasonable 
care."  Thus  the  crossing  of  a  place  known 
to  be  so  dangerous  as  a  railroad  track  fre- 
quently is,  by  reason  of  the  passing  trams, 
reasonably  requires  a  high  degree  of  watch- 
fulness and  attention;  and  before  attempting 
to  cross,  a  man  should  make  a  reasonable  use 
of  his  sense  of  sight  as  well  as  of  hearing,  in 
order  to  ascertain  whether  he  will  expose 
himself  te  a  collision.  Butterfield  v.  Western 
R.  R  Corp.,  87  D.  678. 

The  line  of  a  railroad  was  obstructed  from 
the  view  of  a  traveler  on  a  highway,  who 
was  approaching  a  crossing  in  a  wagon.  He 
did  not  come  to  a  full  stop  before  attempting 
to  cross  the  track.  Held,  that  this  was  con* 
tribntory  negligence,  defeating  a  recovery 
for  the  death  of  the  traveler  by  collision 
with  a  passing  train  at  the  crossing.  Penn- 
sylvania R.  R.  Co.  v.  Beetle,  13  R  753. 

4.  Miscellaneous  cases.  —  Owner  of  goods 
injured  by  mutual  negligence  of  the  carrier 
and  the  master  of  a  snip  colliding  with  the 
carrier's  vessel  cannot  recover  therefor 
against  the  owners  of  the  colliding  vessel. 
Simpson  v.  Hand,  36  D.  231. 

The  doctrine  of  contributory  negligence 
applies  to  cases  of  personal  injury  by  vicious 
animals,  and  the  complaint  in  such  action 
must  aver  that  the  plaintiff  was  not  negli* 
gent     Williams  v.  Moray,  39  R.  76. 

If  a  patient  contributes  to  present  suffer  • 
ings  and  permanent  injury,  attributed  to 
malpractice  of  a  physician,  by  disregard  of 
his  instructions,  either  personally  or  by 
those  in  charge  of  the  patient,  there  can  be 
no  recovery  in  damages.  Potter  v.  Warner, 
36  R  668. 

A  laborer,  employed  in  loading  ice  on 
board  a  vessel  from  the  wharf,  after  finishing 
his  work,  went  on  board  the  vessel  for  the 
gratification  of  his  curiosity,  and  there  fell 
down  an  open  hatchway,  and  broke  his  leg. 
Held,  that  he  was  a  mere  intruder,  and  that 
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the  own«n  of  the  Teasel  were  not  liable  for 
the  injury.    Severy  v.  Nkherson,  21  R.  514. 

96.  Its  limits  and  exceptions.  —  1. 
In  oeneraL—A*  injured  person,  though  in 
fault  at  the  time,  may  nevertheless  recover 
for  an  injury  from  another's  negligence, 
which  he  could  not  hare  avoided  by  the 
exercise  of  ordinary  and  reasonable  care. 
Zemp  v.  Wilmington  etc  B.  B.  Co.,  64  D.  763; 
Kerwhacher  v.  Cleveland  etc  B  B.  Co.,  62  D. 
246.  S.  P.,  Lucas  v.  New  Bedford  etc  R.  B. 
Co.,  66  D.  406;  Northern  CenL  B*y  Co.  v. 
State,  100  D.  69;  Cleveland  etc  R.  R.  Co.  r. 
Cratqford,  15  R,  633;  Frater  v.  South  etc 
Ala.  tf'yCo.,  60R.  145. 

In  order  that  person  may  exercise  proper 
care  in  avoiding  consequences  of  his  own  or 
another's  negligence,  it  is  necessary  that  he 
hare  time  to  become  aware  of  the  conduct 
and  situation  of  the  latter.  Northern  Cent 
R*v  Co.  v.  State  100  D.  69. 

Negligence  or  fault  of  plaintiff,  remotely 
connected  with  the  injury,  will  not  prevent 
him  from  recovering  damages  therefor 
against  a  defendant  whose  negligence  has 
been  the  immediate  and  proximate  cause  of 
the  injury.  Viehsburg  <e  J.  A  R.  Go.  v. 
Pattern,  66  D.  552;  Kerwhacher  v.  Cleveland 
etc  R.  R.  Co.,  62  D.  246;  Trow  v.  Vermont 
CenL  JR.  R.  Co.,  58  D.  191;  Wrightv.  Brown, 
56  D.  622;  Iebett  v.  N.  Y.  etc  B.  R.  Co.,  71 
D.  78;  Adams  v.  Wiggins  Ferry  Co.,  72  D. 
•247;  Northern  C.  R.  R.  Co.  v.  State,  96  D. 
545;  Kline  v.  Central  Pac  B.  B.  Co.,  99  D. 
282. 

One's  action  for  damages  sustained  from 
negligence  of  another  cannot  be  defeated  by 
showing  that  the  former  party  is  a  wrong* 
doer,  a  trespasser,  or  violator  of  the  law, 
unless  it  appears  that  his  own  negligence  or 
his  fault  has  directly  contributed  to  his  dam* 
age.    Norris  v.  Litchfield,  69  D.  646. 

Contributory  negligence,  to  defeat  a  right 
of  action,  must  be  simultaneous  and  co-oper- 
ating with  the  fault  of  the  defendant*  must 
have  entered  into  the  creation  of  the  cause 
of  action,  and  have  been  an  element  in  the 
transaction  which  constituted  it*  Where  the 
fanlt  of  plaintiff  was  subsequent,  and  merely 
aggravated  the  injury  inflicted  bv  defend- 
ant, it  only  affects  the  amount  of  damage. 
Wilmot  v.  Howard,  94  D.  338. 

Where  the  defendant's  negligence  caused 
a  fire  on  the  plaintiff's  land,  although  the 
plaintiff's  negligence  increased  the  loss,  the 
plaintiff  may  still  recover  for  the  damage 
done  before  his  own  negligence  began  to 
operate.  Stebbins  v.  Central  Vt.  R.  B.  Co., 
41  R.  855. 

Recovery  for  injuries  through  negligence 
cannot  be  had  if  both  parties  are  negligent 
and  each  is  ecu  ally  at  fault;  although  it  is 
otherwise  if  the  negligence  of  the  injured 
party  is  but  slight,  and  that  of  the  other 
gross.  Chicago  etc.  R.  R.  Co.  v.  Deioey,  79  D. 
l74|  Drelter  v.  FUdiOurg,  99  D.  91;   Cldcaqo 
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etc  R.  R.Co.  v.  Pondrom,  2  R.  306;  Kerr  v. 
Forgue,  6  R.  146. 

The  rule  of  comparative  negligence  reiter- 
ated; the  jury  are  to  measure  the  negligence 
of  both  parties,  and  slight  contributory  neg- 
ligence when  opposed  to  gross  negligence 
will  not  defeat  a  recovery.  In  such  an  action 
the  capability  of  an  infant  under  fourteen  to 
avoid  danger  is  measured  in  the  same  way 
as  the  capacity  of  such  a  person  when  charged 
with  crime.  Bochford  etc  Ky  Co.  v.  Detune*. 
25  R.  308. 

Carelessness  or  neglect  on  the  part  of  one 
party  will  not  excuse  the  want  of  ordinary 
care  or  common  caution  on  the  pert  of  the 
other.  Steamboat  Farmer  v.  McCraw,  02  D. 
718.  &  P.,  Wright  v.  Brown,  58  D.  622; 
Trow  v.  Vermont  Cent.  R.  B.  Co.,  58  D.  191; 
Kerwhacher  v.  Cleveland  etc  B.  B.  Co.,  62  D. 
246;  Louisville  etc  B.  B.  Co.  v.  Collins,  87  D. 
486;  Richmond  etc  R.  B.  Co.  v.  Anderson,  31 
R.750. 

Where  each  party  by  his  negligence  ac- 
tively contributes  to  the  injury  at  the  time  of 
its  commission,  there  can  be  no  recovery;  but 
if  there  is  a  mere  passive  fanlt  or  negligence 
on  the  part  of  the  plaintiff  he  may  recover 
if  the  defendant  fails  to  exercise  ordinary 
care  and  prudence  in  order  to  avoid  doing 
him  a  wrong.  Adams  v.  Wiggins  Ferrv  Co., 
72  D.  247. 

An  action  will  lie  for  injuries  willfully  or 
carelessly  done  to  plaintiff,  to  which  his  own 
conduct  has  not  contributed,  although  at  the 
time  of  the  injury  he  was  violating  the  law. 
Steele  r.  Burhhardt,  6  R.  191. 

One  cannot  take  advantage  of  his  own 
wrong,  where  he  has  omitted  to  perform  a 
duty,  and  by  that  omission  another  has  been 
lulled  into  a  fancied  security,  so  that  he  goes 
into  a  dangerous  place  and  receives  an  injury 
which  he  might  have  avoided  if  the  other 
had  performed  his  duty.  Such  other  person 
in  such  ease  will  not  be  permitted  to  charge 
contributory  negligence  on  the  injured  party. 
Pennsylvania  B.  B.  Co.  v.  Ogier,  78  IX  322; 
Kerwhacher  v.  Cleveland  etc  B.  B.  Co.,  62  D. 
246. 

A  customer  falling  into  a  hatchway  in  a 
stoce  is  not  guilty  of  negligence  barring  hie 
recovery  therefor,  where  such  hatchway  is 
uninclosed  and  in  a  retired  and  darker  part 
of  the  store,  to  which  the  customer  goes  to 
examine  goods  by  invitation  of  a  clerk  who 
gives  him  no  notice  of  the  danger.  Freer  ▼. 
Cameron,  65  D.  663. 

In  an  action  against  a  railway  company  for 
negligently  allowing  fire  to  escape  trom  i:e 
locomotive-engine  and  destroy  plaintiff's 
crops,  it  is  no  defense  that  the  plaintiff  al- 
lowed grass  and  stubble  to  remain  on  hie 
field  adjoining  the  railway.  Potion  v.  ££. 
Louis  etc  Byy  Co.,  56  R.  440. 

2.  Illustrations.  —  In  an  action  for  damagesj 
for  injuries  to  plaintiff's  carriage,  caused  \>y 
a  collision  with  defendant's  team,  where   it 
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appears  that  defendant  was  in  the  act  of 
occupying  a  public  square  with  his  team 
when  plaintiff  passed  by  with  his  carriage 
and  occupied  the  square  himself,  plaintiff 
would  not,  as  a  matter  of  law,  deprive  him- 
self of  his  right  to  recover,  if,  in  driving  in, 
placing  his  carriage  and  remaining  there,  as 
he  did,  he  was  in  the  exercise  or  due  and 
ordinary  care,  and  the  defendant,  by  want  of 
ordinary  care  on  his  part  in  the  management 
of  his  team,  came  into  collision  with  plain- 
tiff's team,  and  thereby  caused  the  injury; 
and  the  burden  of  proof  is  on  plaintiff  to 
show  that  he  was  in  the  exercise  of  ordinary 
care,  and  that  defendant  was  not*  Lane  v. 
Bryant,  69  D.  282. 

It  is  no  defense  in  an  action  against  a  de- 
fendant for  negligently  permitting  noxious 
gases  generated  in  his  business  to  escape 
upon  the  adjoining  premises  of  the  plaintiff, 
that  the  latter,  by  the  negligent  manage- 
ment of  his  own  business,  generated  other 
noxious  odors  which  contributed  to  the  in- 
jury complained  of,  unless  it  appears  that 
the  odors  from  the  defendant's  premises  ac- 
quired their  noxious  character  from  the  com- 
mixture or  combined  chemical  effect  of  the 
different  exhalations  generated  by  the  opera- 
tions of  the  two  parties.  Brown  v.  Illius,  71 
D.  49. 

A  blind  traveler  acting  with  reasonable 
care  and  prudence  does  not  contribute  to  an 
injury  received  by  him  in  voluntarily  going 
out  of  the  traveled  path  upon  a  night  so 
dark  that  he  could  not  be  seen,  when,  hear- 
ing a  team  coming  toward  him  from  an 
unknown  direction,  and  at  an  unknown  dis- 
tance, he  leaves  the  road  from  a  reasonable 
sense  of  danger  to  secure  his  personal  safety, 
having  reason  to  think  that  he  would  be  run 
over  3  he  remained  in  the  traveled  path. 
In  such  case  he  is  justified  by  necessity  in 
so  doing.  QUdden  v.  Town  qf  Reading,  88 
D.  639. 

A  foot-traveler  may  recover  for  an  injury 
received  by  voluntarily  leaving  the  highway 
under  a  reasonable  fear  of  injury  or  sense  of 
clanger,  and  in  order  to  secure  his  personal 
safety.  It  is  not  necessary  to  his  recovery 
that  he  was  "  forced  out  of  the  traveled  path 
by  unavoidable  accident,  or  circumstances  be- 
yond his  control "    lb. 

Where  one  was  injured  by  a  defect  in  a 
street  while  driving  at  a  rate  of  speed  for- 
bidden by  law,  — held,  that  he  conld  recover, 
the  jury  having  found  that  the  speed  did 
not  contribute  to  the  injury.  Baker  v.  Port- 
land, 4  R.  274. 

Plaintiff's  team,  while  standing  in  a  pub- 
lic street  in  a  manner  prohibited  by  a  city 
ordinance,  was  negligently  driven  against, 
and  injured,  by  defendant's  servants.  Held, 
that  plaintiff  could  recover,  the  only  fault 
on  his  part  consisting  in  the  violation  of  the 
city  ordinance.  Steele  v.  Burkhardt,  6  R.  191. 
The  doctrine  of  contributory  negligence 
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has  no  application  in  an  action  of  assault 
and  battery.  The  person  assaulted  is  not 
bound  to  retreat  Btetntnei*  v.  Kelly,  37  R. 
170. 

The  plaintiff  attended  an  evening  enter- 
tainment at  the  defendant's  public  hall,  and 
on  coming  out,  slipped  on  snow  and  ice  accu- 
mulated on  the  plank  sidewalk  in  front  of 
the  door,  and  was  injured.  Held,  that  he 
was  not  precluded  from  recovery  by  the  fact 
that  he  noticed  the  snow  and  ice  on  going  in. 
Dewire  v.  Bailey,  41  R.  219. 

The  plaintiff,  in  going  to  his  business,  found 
a  train  of  cars  of  the  defendant  across  the 
street.  Hav  ing  waited  some  twenty  minutes, 
and  the  train  not  moving,  he  endeavored  to 
cross  the  track  by  climbing  between  the  cars, 
when  the  train  was  started  without  warning 
or  notice,  and  he  was  injured.  Held,  that 
his  conduct  did  not  prevent  his  recovery  of 
damages.  Spencer  v.  Baltimore  etc  R.  ff.  Co., 
54  R.  269. 

27.  What  amounts  to  contributory 
negligence.  —  1.  In  general  —  Plaintiff Ts 
negligence,  to  be  the  proximate  cause  of  an 
accident,  must  be  simultaneous  in  its  opera- 
tion with  that  of  defendant,  of  the  same 
kind,  immediate,  growing  out  of  the  same 
transaction,  and  not  something  distinct  and 
independent,  of  a  prior  date,  and  remotely 
related  to  the  negligence  of  the  defendant 
Iebell  v.  N.  F.  etc  R.  R.  Co.,  71  D.  78. 

Plaintiff  may  recover,  although  his  own 
negligence  contributed  to  the  injury,  if  the 
wrong  on  the  part  of  the  defendant  is  so 
wanton  and  gross  as  to  imply  a  willingness 
to  inflict  the  injury;  and.  this  is  always  to  be 
attributed  to  the  defendant,  if  he  might 
have  avoided  injuring  the  plaintiff,  notwith- 
standing the  latter's  negligence.  Indiana  etc* 
R.  R.  Co.  v.  McClure,  89  D.  467. 

Negligence  is  the  proximate  cause  of  in- 
jury, when  a  party  injured,  by  the  exercise 
of  ordinary  care  might  have  avoided  the 
consequences  of  the  negligence  of  the  other 
party.  NortJtcrn  C.  R.  R.  Co.  v.  State,  96  D. 
545. 

The  failure  to  use  precautions  will  not  be 
regarded  as  negligence  on  the  part  of  the 
plaintiff,  if,  under  all  the  circumstances  of 
the  case,  a  person  of  ordinary  care  and  pru- 
dence would  be  justified  in  omitting  to  use 
them.  Cleveland  etc.  R.  R,  Co.  v.  Craw/ora\ 
15  R.  633. 

Every  person,  whether  a  mere  licensee,  or 
upon  express  or  implied  invitation  seeking 
access  to  a  place  of  business,  is  himself 
bound  to  use  ordinary  care.  Parker  v.  Port' 
land  Pu  .  Co.,  31  R.  262. 

2.  Contributory  negligence  of  pedestrian*.  *— 
A  person  who  while  walking  on  a  sidewalk 
is  injured  by  a  wagon  backing  upon  it  is  not 
contributorily  negligent  merely  because  he 

•  Contributory  negligence  In  passing  over  a 
street  known  to  be  out  of  repair,  see  note,  44  K. 
27o-279. 
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failed  to  take  to  the  street.  He  had  a  right 
to  the  use  of  the  sidewalk,  and  was. under 
no  obligation  to  surrender  it  to  the  defend- 
ant's wagon,  which  was  wrongfully  on  the 
sidewalk.  New  Jersey  Exp.  Co.  v.  Nichols, 
97  D.  722. 

A  person  about  to  cross  a  street  of  a  city 
in  which  there  is  an  ordinance  against  fast 
driving  has  a  right  to  presume,  in  the  ab- 
sence of  knowledge  to  the  contrary,  that 
others  will  respect  and  conform  to  such  ordi- 
nance. But  where  he  knows  that  others 
.  are  driving  along  the  street,  at  the  place  of 
crossing,  at  a  forbidden  rate  of  speed,  and 
he  has  lull  means  of  seeing  the  rate  at  which 
they  are  driving,  the  existenoe  of  such  ordi- 
nance will  not  authorise  a  presumption 
which  is  negatived  by  the  eviaenoe  of  his 
senses.  If  tne  attempt  to  cross  the  street, 
under  the  circumstances,  would  be  negli- 
gence on  his  part,  the  fact  of  the  existenoe 
of  such  city  ordinanoe  is  not  evidence  tend- 
ing to  free  him  from  culpability.  Baker  v. 
Pendergast,  30  R.  620. 

One  who  attempts  in  the  dark  to  pass  an 
open  cellar-way  in  a  sidewalk,  knowing,  but 
for  the  time  forgetting  its  existence,  is  guilty 
of  such  contributory  negligenoe  as  will 
defeat  his  recovery  for  injuries  sustained  by 
falling  into  it.  Bruker  w%  Town  of  Covington, 
85  R.  202.  But  compare  CUy  Council  etc  v. 
Wright,  47  R.  422. 

One  who  attempts  to  walk  over  a  sidewalk 
which  he  knows  to  be  dangerous  on  account 
of  snow  and  ice,  when  he  could  have 
avoided  it  by  a  slight  detour,  is  guilty  of 
contributory  negligenoe  per  sc  City  of  Brie 
v.  Magill,  47  R.  739;  Schaefier  v.  City  of 
Sandusky,  31  R.  633. 

A  pedestrian  in  a  city  is  not  necessarily 
negligent  in  walking  on  a  sidewalk  which  he 
knows  to  be  unsafe,  in  a  dark  night,  as  the 
nearest  way  to  his  destination,  instead  of 
taking  another  way  which  is  also  unsafe. 
City  ofAltoona  v.  Lotz,  60  R.  346. 

At  the  crossing  of  two  streets  in  a  city  the 
sidewalk  of  one  was  five  feet  perpendicularly 
above  that  of  the  other,  the  carriage-ways 
being  on  the  same  level.  The  higher  side- 
walk was  widened,  and  near  its  outer  edge 
two  sufficient  steps  were  placed  leading  into 
the  lower  street.  If  one  did  not  turn  and  go 
down  the  steps,  but  kept  straight  on,  he 
would  walk  off  the  end  of  the  upper  side- 
walk, which  was  unfenced.  A  lamp  was 
usually  kept  lighted  at  this  point  at  night. 
One  night  the  lamp  being  unlighted,  the 
plaintiff,  who  was  familiar  with  the  locality, 
was  on  the  point  of  walking  off  the  end  of 
the  sidewalk,  when,  being  warned  by  a  com- 
panion, he  turned  to  go  down  the  steps,  but 
stumbled  over  a  gutter,  fell  on  the  steps,  and 
was  injured.  Held,  that  he  was  guilty  of 
such  contributory  negligence  as  would  defeat 
his  recovery  from  the  city  for  such  injury. 
City  of  Vicksburg  v.  Hennessy,  28  R.  354. 


3.  of  drivers  of  vehicles.  —  A  person 

hitching  a  none  in  a  public  street  is  not 
guilty  of  negligence,  where  the  horse  escapes 
and  falls  into  a  ditch  in  the  street,  which  the 
municipality  carelessly  allows  to  remain 
open,  so  as  to  bar  his  action  against  the  city. 
City  of  Tallahassee  v.  Fortune,  52  D.  35a 

A  traveler,  knowing  the  dangerous  condi- 
tion of  a  highway,  is  not  necessarily  negli- 
gent in  persisting  in  traveling  upon  it 
Henry  Co.  Turn&ke  Co,  v.  Jackson,  44  R. 
274;  if  he  believes  it  reasonably  safe,  and 
there  is  no  other  safe  road.  Town  of  Albion 
v.  Hetrick,  46  R.  230. 

It  is  gross  negligenoe  to  drive  upon  a 
street-railway  track  without  looking  around, 
and  it  is  unlawful  to  drive  along  such  track 
and  willfully  obstruct  the  cars.  Wood  v.  De- 
troit Street  R'y  Co.,  50  R.  259. 

4  of  persons  on  railroad  tracks. — One 

who  places  himself  on  a  railroad  track  can 
only  recover  damages  for  wanton  injury. 
Railroad  v.  Norton,  64  D.  672. 

It  is  not  necessarily  negligent  for  one  to 
be  upon  a  railroad  track,  where  he  has  no 
right  to  be,  and  he  may  recover  for  an  in- 
jury by  the  negligence  of  the  company  in 
running  at  an  unlawful  rate  of  speed,  if  he 
himself  was  not  otherwise  negligent.  Vict* 
burg  <*  M .  R.  R.  Co.  v.  McQowin,  52  R.  205, 

Plaintiff,  traveling  after  dark  along  & 
street  in  a  city,  found  the  street  blockaded 
by  a  freight  train,  which  defendant  was  en- 
gaged in  making  up.  After  waiting  some 
time,  plaintiff  undertook  to  get  across  by 
climbing  over  the  platform  between  two  can, 
as  he  had  seen  several  others  do,  and  while 
he  was  so  attempting,  the  train  was  moved 
and  he  was  injured.  Held,  that  plaintiff 
was  guilty  of  such  carelessness  as  amounted 
in  law  to  contributory  negligence,  and  that 
he  could  not  recover,  even  though  the  de- 
fendant unlawfully  obstructed  the  crowns, 
Lewis  v.  Baltimore  A  O.  R.  R.  Co.,  17R. 
521. 

5.  of  person  attempting  to  save  fye  o. 

property.  — The  law  has  so  high  a  regard  for 
human  life  that  it  will  not  impute  negli- 
gence to  an  effort  to  preserve  it,  unless  mads 
under  such  circumstances  as  to  constitute 
rashness  in  the  judgment  of  prudent  persons. 
Although  an  exposure  to  injury,  for  the 
purpose  of  saving  property,  is  negligence, 
for  the  purpose  of  saving  human  life  it  is 
not  so,  unless  such  as  to  be  regarded  rash  or 
reckless.  Eckert  v.  Long  Island  R.  A,  Co., 
3  R.  721. 

It  is  not  contributory  negligenoe  in  s 
mother  to  attempt  to  rescue  her  infant  child 
from  an  approaching  railroad  train,  although 
she  may  have  negligently  allowed  it  to  go 
on  the  track.  But  the  defendant  is  not 
chargeable  unless  it  was  negligent  in  respect 
to  the  child  before,  or  in  respect  to  the 
mother  or  child  after,  the  attempt  at  rescue. 
Donahoe  v.  Wabash  etc  Ky  Co.,  53  R.  594. 


The  plaintiff,  while  walking  in  a  city 
■treat,  heard  cries  for  help,  and  cm  turning 
a  corner  uw  a  man  on  hit  bank  in  the 
roadway,  holding  a  ball  by  a  rope  at- 
tached to  a  ring  in  bis  nose,  the  trail 
attempting  to  gore  him.  The  plaintiff  went 
near  the  bull,  but  did  not  attempt  to  assist 
the  man,  and  the  bull  rushed  upon  and 
gored  the  plaintiff.  Held,  that  the  plaintiff 
wh  not  in  thia  guilty  of  contributory  negli- 
gence.     Linnchan  V.  Hampton,  80  H>  692: 


bound  to  obey  order*,  and  if  he  receives  an 
injury  in  obeying  an  order  manifestly  peril- 
one,  be  in  not  chargeable  with  contributory 
,T"  "    Hermann,  32   B_ 


lot  necessarily  negligent  for  a  pas- 
n  a  ferry-boat  to  atand  near  the  bow 
•  boat  is  landing.     Pearly  v.  Boston, 


itributory 

genca,  unless  it  appears  that  the  defendant 
Enow  the  danger  and  omitted  to  warn  the 
passenger.  Dwt  r.  Seaboard  etc  R.  It.  Co., 
49  R.  888. 

It  M  not  necessarily  negligent  to  step  off 
a  street-oar  in  slow  motion.  Conner  t.  OH- 
•ens'  Street  R'y  Co.,  69  R.  177. 

It  is  not  necessarily  negligent  in  a  loco- 
motiTe-eogineer  to  remain  at  his  post  when 
a  collision  is  imminent.  Central  R.  R.  Co.*. 
OroMby,  68  B_  463. 

A   railroad  brakeman  is  not  necessarily 


his  brakes.  Conner*  t.  Burlington  de.  R'y 
Co.,  60  R.  814. 

The  plain  tiff  carried  on  a  Tarnish  factory 
adjoining  defendants'  railway,  and  in  the 
mannfautnre  exposed  bensine  out  of  doors 
on  his  premises,  which  was  ignited  by  sparks 
from  defendants'  engine,  and  caused  the  de- 
struction of  the  factory.  Held,  that  plain- 
tiff was  not  negligent  Kalbf.ri»ch  t.  Long 
Itland  R.  R.  Co.,  66  R.  832. 

Plaintiff  was  a  guest  overnight  at  a 
hotel  kept  by  defendant  He  was  Resigned 
room  38,  on  the  second  story.  Adjoining 
that  room,  and  on  the  same  side  of  the 
hall,  was  a  door  nearly  or  exactly  like  the 
door  of  the  room,  and  only  two  and  a  half 
feet  distant  communicating  with  an  ele- 
vator-opening extending  from  the  second 
floor  to  the  cellar  of  the  hotel.  Gas  was 
dimly  burning 


been  read  by  any  one  intent  on  observing 
them.  The  doors  of  the  plaintiff's  room 
and  of  the  elevator-opening  were  num- 
bered in  thia  way,  33  and  40,  respeot- 
Iroly,  and  had  knobs   exactly  alike.     Both 
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mm  of  contributory  negligence  1 
injured,  see  note,  si  &! MO-sM. 


doors  had  locks  and  keys,  bnt  neither  of 
them  waa  looked  on  the  night  in  ques- 
tion. The  door  to  the  elevator-opening 
was  buna  flush  with  the  surface  of  the 
wall  of  the  hall,  and  opened  into  the  ball, 
while  the  door  of  the  bedroom  was  set 
back  the  usual  distance,  and  opened  into 
it  Room  38  was  a  corner  one,  the  but  on 
the  hall.  Having  recently  been  a  guest  at 
the  bouse,  and  having  occupied  room  38, 
plaintiff  believed  he  knew  the  location,  and 
could  find  it  without  assistance,  and  dis- 
charged the  bell-boy  who  had  bean  directed 
by  the  clerk  to  show  him  his  room.     He 

Erooeeded,  as  he  supposed,  to  room  88,  bnt 
y  mistake  opened  the  door  numbered  40, 
and  stepping  in,  fell  to  the  basement  through 
the  opening,  sustaining  severe  injuries.  An. 
employee  of  the  defendant  had  previously 
fallen  there,  and  been  injured,  as  the  defend- 
ant knew.  Held,  that  the  plaintiff  waa  not 
Siilty  of  material  contributory  negligence. 
aboard  v.  Miller,  34  R.  229. 

28.  In  case*  where  children  are 

injured.  —  1.  Negligence  0/  parent  or  guar- 
dian, when  bare  action.* — Where  a  child  is 
injured,  if  the  negligence  of  it*  parents  or 
those  having  custody  of  it  contributes  to 
such  injury,  nnless  the  same  is  willful,  no 
action  will  lie  therefor.  Pittsburgh  etc  R'y 
Co.  v.  Vinag,  92  D.  2S9. 

Unnecessary  exposure  to  known  danger  of 
a  child  incapable  of  exercising  the  care  and 
judgment  01  mature  years  is  in  itself  an  act 
of  negligence  on  the  part  of  the  parent  suffl- 
cieut  to  defeat  a  recovery,  unless  the  injury 
be  willful.     lb. 

There  is  no  distinction  between  the  case 
of  •  child  unnecessarily  exposed  to  danger 
and  that  of  a  person  of  mature  years,  where 
the  question  is  ene  of  simple  negligence:  bnt 
where  the  question  becomes  one  of  gross 
neglect  or  willful  misconduct  on  the  part  of 
the  defendant,  the  rule  cannot  be  the  same. 
Lafayette  etc  R.  R.  Co.  v.  Huffman,  92  D. 
318. 

To  constitute  negligence  in  parents,  pre- 
cluding recovery  for  injuries  to  their  chil- 
dren, there  must  be  an  omission  of  such  care 
as  persona  of  ordinary  prudence  exercise 
and  deem  adequate  in  the  Care  of  children, 
O'Flaherty  v.  Union  Ry  Co.,  100  D.  343. 

One  is  liable  for  injury  to  a  child  of  ten* 
der  years  which  he  might  have  reasonably 
anticipated,  although  the  parent  or  custo- 
dian of  the  child  negligently  exposed  it  to 
injury.  BeUefontaine  etc  It.  B.  Co.  v,  Sny- 
der, 93  D.  175. 

A  mother  who  leaves  her  child  four  years 
of  age  with  his  sister  fourteen  years  of  age, 
who  is  shown  to  be  intelligent  and  affection- 
ate, while  the  mother  visits  a  neighbor,  is 

1  tributary  negli 
action  against  a 
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juries  to  the  child.     Pittsburg  etc  R'y  Co.  v. 
Bumstead,  95  D.  639. 

2.  Effect  of  infancy  of  person  injured  on 
rule  as  to  contributory  negligence.* — Negli- 
gence may  be  predicated  of  an  infant.  Hart- 
field  v.  Roper,  84  D.  273. 

The  age  and  situation  of  the  injured  party 
are  material  and  proper  to  be  considered  by 
the  jury  in  determining  the  question  of  neg- 
ligence. Daley  v.  Norwich  etc,  R.  R.  Co.,  68 
D.  413. 

A  child  of  tender  years  is  held  only  to  ex- 
ercise of  that  degree  of  care  and  discretion 
to  be  ordinarily  expected  from  children  of 
that  age;  the  rule  of  law  as  to  mutual  neg- 
ligence applicable  between  adult  parties 
does  not  apply  to  the  case  of  such  a  child. 
Smith  v.  0  Connor,  86  D.  582.  8.  P.,  Mangam 
v.  Brooklyn  R.  R.  Co.,  98  D.  86;  Lynch  v. 
Smith,  6  R.  188. 

A  boy  eleven  years  old  will  not  be  held  to 
same  degree  of  care  as  an  older  person,  and 
what  would  be  negligence  in  the  latter 
might  not  be  in  the  case  of  the  boy.  0*Mara 
v.  Hudson  River  R.  R.  Co.,  98  D.  61.  S.  P., 
Rauch  v.  Lloyd,  72  D.  747;  0*  Flaherty  v. 
Union  Ity  Co.,  100  D.  343. 

One  who  sells  and  delivers  gunpowder  to 
a  child  of  tender  years,  knowing  that  the 
child  had  neither  experience  nor  Knowledge 
in  its  use,  and  was  an  unfit  person  to  be  in- 
trusted with  it,  is  responsible  for  the  injuries 
sustained  by  the  child  by  exploding  it,  in 
ignorance  of  its  effects,  and  using  that  care 
of  which  he  was  capable,  and  this,  although 
the  vendor  was  licensed  to  sell  gunpowder. 
Carter  v.  Towne,  96  D.  682. 

An  infant  in  its  first  years  is  not  sui  juris, 
and  negligence  cannot  be  imputed  to  a  child 
of  such  tender  years  as  to  be  wholly  in- 
capable of  the  exercise  of  care.  Mangam 
v.  Brooklyn  R.  A  Co.,  98  D.  66.  It  is 
utterly  incapable  of  exercising  any  care 
or  discretion  in  any  matter  whatever.  As 
to  avoiding  danger,  its  acts  are  not  to  be 
judged  by  the  rules  applied  to  adults.  All 
that  can  be  required  is  a  degree  of  care  or 
diligence  equal  to  the  capacity  of  the  child. 
Schmidt  v.  Milwaukee  etc.  R'y  Co.,  99  D.  108. 

A  child  of  three  years  and  seven  months 
is  not  sui  juris,  but  is  to  be  deemed  in  law  as 
in  the  keeping  of  his  parents  or  guardians, 
and  such  child  is  incapable  by  his  personal 
negligence  of  forfeiting  his  right  of  action 
against  one  who  negligently  injures  him. 
Mangam  v.  Brooklyn  R.  R.  Co.,  98  D.  66. 

A  boy  eleven  years  old  is  entitled  to  have 
more  care  exercised  towards  him  by  a  rail- 
road company  than  an  abler  or  stronger  per- 
son. He  is  of  the  age  when  he  is  fit  to  be 
trusted  with  the  care-  of  his  own  person  in 
the  streets  of  a  country  village,  but  the  same 
degree  of  care,  foresight,  and  vigilance  oan- 

*  Infancy  of  person  injured*  as  affecting  ques- 
tion of  contributory  negligence,  see  note*  ee  D. 
676-678. 


not  be  demanded  of  him.    O'Jfara  v.  Hudson 
River  R.  R.  Co.,  96  D.  61. 

In  the  absence  of  clear  proof  to  the  con- 
trary, an  infant  of  the  age  of  fourteen  yean 
will  be  presumed  to  have  sufficient  capacity 
to  recognize  and  avoid  danger.  Nagle  v. 
Allegheny  Valley  R.  R.  Co.,  32  R.  4131 

A  boy  about  nine  years  old,  riding  on  the 
runners  of  sleighs  in  the  streets,  suddenly 
leaving  such  a  sleigh  in  motion,  without 
looking  behind  him,  within  thirty  feet  of  a 
following  horse,  and  so  struck  and  injured, 
is  guilty  of  contributory  negligence  fatal  to 
his  recovery  of  damages.  Messenger  ▼.  Des> 
nie,  50  R.  295. 

A  boy  thirteen  years  of  age  struck  a  dog, 
which  thereupon  bit  him.  Held,  that  an 
action  for  such  injury  was  maintainable,  al- 
though the  boy  was  old  enough  to  know 
that  the  striking  would  be  apt  to  incite  the 
dog  to  bite  him,  provided  the  boy  acted 
with  suoh  care  as  would  be  due  care  in  a 
boy  of  his  years.  Plumley  v.  Surge,  26  R. 
645. 

8.  ChQdm  highway,  unattended. — Parents 
permitting  a  child  two  years  old  to  be  in  a 
public  highway  unattended  are  guilty  of  such 
contributory  negligenoe  as  will  defeat  an  no- 
tion in  the  child's  name  for  an  injury  done 
to  it  by  a  traveler  in  the  highway,  where 
willful  fault  or  gross  negligence  is  not  im- 
putable to  the  defendant.  Hartfield  v.  Roper, 
34  D.  273.  S.  P.,  Mangam  v.  Brooklyn  R.  R. 
Co.,  98  D.  66. 

Though  a  child  of  tender  years  may  t»  in 
the  highway  from  the  fault  or  negligence  of 
his  parents,  and  so  be  improperly  there,  yet 
if  he  is  hurt  by  the  negligence  of  the  defend- 
ant, he  is  not  precluded  from  hie  red  roes 
Robinson  v.  Cone,  54  D.  67. 

The  degree  of  care  required  of  parents  in 
keeping  a  child  off  the  streets,  so  as  to  enti- 
tle them  to  recover  for  injuries  to  the  child 
inflicted  upon  it  while  on  the  street,  in  such 
as  persons  of  ordinary  prudence  exeroiee  and 
deem  adequate  for  that  purpose.  Mamgam 
v.  Brooklyn  R.  R.  Co.,  98  D.  66. 

A  parent  or  guardian  of  a  child  in  not 
chargeable  with  his  negligence  in  the  public 
street,  where  the  child  nas  escaped  from  the 
house  without  their  knowledge  or  negligence. 
lb. 

It  is  not  negligenoe  in  permitting  a  ohOd 
in  the  street,  where  a  young  child  wae  con- 
fined  for  a  short  time  in  a  room  from  which 
he  could  only  get  out  through  a  window 
which  came  within  four  feet  of  the  floor,  end 
it  did  not  appear  that  he  had  ever  got  out 
that  way  before,  and  on  this  occasion  he  es- 
caped into  the  street  through  this  window. 
This  escape  does  not  warrant  the  conclusion 
of  law  that  the  parent  was  guilty  ef  negli- 
gence; at  most  it  should  have  been  submitted 
to  the  jury.    lb. 

Where  a  child  about  five  years  of 
negligently  allowed  by  its  nsients  to  go 
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the  public  streets,  yet  does  no  act  which 
prudence  would  forbid,  and  omits  no  act 
which  prudence  would  dictate,  there  is  no 
negligence  contributory  to  an  injury,  and 
which  will  prevent  a  recovery  by  the  child. 
Lynch  v.  SrnUh,  6  R.  188. 

Where  a  child  three  years  and  two 
months  old  is  fatally  injured  bv  the  negli- 
gent management  of  a  street-railroad  car,  if 
the  child  exercised  proper  care,  the  company 
is  liable  irrespective  of  the  negligence  of  its 
parents  in  allowing  it  to  go  upon  the  street; 
but  if  the  child  did  not  exercise  proper  care, 
the  conduct  of  its  parents  is  essential  to  de- 
termine the  liability  of  the  company.  Neg- 
ligence of  the  parents,  in  the  latter  case, 
releases  the  company  from  liability,  but  the 
absence  of  negligence  in  the  parents  fixes  the 
company's  liability.  Ihl  v.  Forty-second 
Street  etc  /?.  B.  Co.f  7  R.  460. 

The  fact  that  a  parent  living  in  a  quiet 
street,  where  few  vehicles  pass,  permits  a 
child  six  years  old  to  go  unattended  upon 
the  streets,  does  not  constitute  negligence 
per  se.  It  is  a  question  proper  for  the  jury. 
Cosgrove  v.  Ogden,  10  R.  361. 

There  mav  be  a  recovery  against  a  city 
for  the  death  of  a  child  caused  by  a  defect 
in  a  sidewalk,  although  the  child  was  rolling 
a  hoop  at  the  time,  Chicago  v.  Keefe,  66  R. 
8C0. 

It  cannot  be  held  as  matter  of  law  that 
the  parents  of  a  boy  four  years  old  are  negli- 
gent in  allowing  him  to  walk  in  the  streets 
of  a  city,  in  the  daytime,  in  charge  of  his 
sister,  an  intelligent  girl  of  eleven  years  of 
age,  and  the  children  themselves  can  only 
be  held  to  such  a  degree  of  care  as  is  reason- 
ably to  be  expected  of  children  of  their  age. 
CoUhu  v.  South  Boston  B.  B.  Co.,  56  R.  675. 

Negligence  of  a  city  in  not  causing  the  re- 
moval of  a  counter  placed  by  an  individual 
without  authority  on  the  sidewalk  of  a 
crowded  street,  and  leaning  against  a  fence 
which  bordered  the  walk,  is  not  only  not 
more,  but  is  even  less,  than  that  attributable 
to  the  parents  of  a  child  six  years  old,  who 
permitted  the  child  to  wander  over  the 
streets  unattended  some  distance  from  home; 
so  that  no  action  to  recover  damages  can  be 
sustained  against  the  city  for  the  killing  of 
the  child  by  the  falling  over  of  the  counter 
while  the  child,  with  other  children,  was 
climbing  over  and  about  the  counter.  City 
Of  Chicago  v.  Starr,  89  D.  422. 

4.  Question  of  negligence,  when  for  the  jury. 
—  The  question  whether  a  child  without 
judgment  or  discretion  can  be  guilty  of  such 
contributory  negligence  as  will  defeat  his  re- 
covery may  be  properly  left  to  the  jury, 
with  the  circumstances  attending  the  case. 
Birge  v.  Gardner,  50  D.  261. 

It  is  a  question  for  the  jury  whether  the 

parents  of  a  child  are  guilty  of  negligence  in 

permitting  child  to  be  so  situated  that  it 

falls  in  a  city  water-tank,  and  is  killed;  and 
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it  is  not  sufficient  answer  to  show  that  the 
tank  was  so  constructed  as  to  be  safe  for  all 
such  persons  as  ordinarily  use  the  streets  of 
the  city;  but  the  burden  of  proof  is  upon  the 
plaintiff  to  show  negligence  on  the  part  of 
the  city  as  well  as  to  acquit  himself  of  it. 
Chicago  v.  Myor,  68  D.  653. 

The  question  whether  due  care  was  exer- 
cised by  an  infant  plaintiff,  or  those  having 
the  legal  responsibility  for  his  safety,  should 
be  submitted  to  the  jury,  where  from  the 
evidence  it  appears  that  the  plaintiff,  an  in- 
fant of  three  years  and  a  half,  was  sent  by 
his  mother,  with  his  brother  nine  years  old, 
a  short  distance  from  home  for  some  wood, 
j  and  that  having  procured  it  they  started 
J  across  a  street  on  the  way  home,  the  plain- 
!  tiff  being  about  ten  feet  in  front  of    his 
I  brother,  and  that  while  thus  crossing,  the 
I  plaintiff  was  negligently  run  over  by  the 
i  defendant;  and  a  ruling  that  such  evidence 
discloses  uegligonce  on  the  part  of  the  plain- 
tiff's mother  and  brother,  which  would  pre- 
vent the  plaintiff's  recovery  against  the  de- 
fendant, is  erroneous.      Mulligan  v.  Curtis, 
97  D.  121. 

It  is  not  negligence  per  se  for  a  parent  to 
send  a  child  three  years  and  two  months  old 
across  an  avenue  through  which  a  street- 
railroad  runs,  in  charge  of  a  sister  nine  and 
a  half  years  old.  The  question  of  parental 
negligence  in  such  a  case  is  for  the  jury. 
Ihl  v.  Forty-second  Street  etc  B.  B.  Co.,  7  K. 
450. 

Where  a  child  eight  years  old  was  injured 
by  the  negligence  of  a  railroad  company,  in 
attempting  to  cross  the  railway  at  a  point 
where  the  public  had  been  permitted  by  the 
company  for  many  years  to  cross  without 
objection,  although  not  a  highway  crossing, 
the  question  is  for  the  jury.  Taylor  v.  X>5- 
aware  <e  H.  Canal  Co.,  57  R.  446. 

The  plaintiff,  an  infant  four  years  and 
seven  months  old,  while  returning  unat- 
tended from  school,  was-  run  over  by  defend- 
ant in  the  public  street.  In  an  action  to 
recover  for  the  injuries,  —  held,  that  it  was 
for  the  jury  to  determine  whether  or  not 
plaintiff's  parents  were  guilty  of  negligence 
in  permitting  him  to  be  in  the  street  alone. 
Lynch  v.  8mitli,  6  R.  188. 

In  such  action,  the  opinion  of  plaintiff's 
school  teacher  as  to  his  capacity  is  admissi- 
ble,    lb. 

5.  Bute*  of  pleading.  —  In  an  action  for 
injury  to  a  child,  the  complaint  need  not 
aver  that  the  child  was  not  guilty  of  negli- 
gence; it  is  sufficient  if  it  is  averred  that  the 
injury  was  inflicted  without  the  negligence 
of  the  parents,  with  whom  the  child  resided. 
Pittsburgh  etc.  R'y.  Co.  v.   Vining.  92  D.  269. 

An  allegation  in  a  complaint  that  a  child 
under  five  years  of  age  who  was  injured  by 
a  passing  locomotive  was  by  accident  "  play- 
ing near  and  on  said  track  at  a  point  near 
his  home,"  is,  unexplained,  an  admission  of 
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negligence  on  the  part  of  those  having  the 
custody  of  his  person;  and  to  reader  the 
railroad  company  liable,  its  conduct  most 
have  been  so  negligent  as  to  amount  to  a 
willingness  to  inflict  injury;  and  in  the 
absence  of  such  an  allegation,  the  complaint 
is  demurrable.  Lafayette  etc  R.  R.  Co.  v. 
Huffman,  92  D.  318. 

To  render  a  railroad  company  liable  for 
tunning  over  a  child  who  was  playing  on  the 
track,  the  complaint  must  charge  either 
knowledge  of  the  fact  that  the  chad  was  so 
engaged,  or  such  negleet  in  keeping  a  look- 
out as  would  have  charged  the  company 
with  negligence  if  a  person  of  mature  judg- 
ment had  been  upon  the  track.    lb. 

The  word  "  wanton  "  does  not  mean  will- 
ful, and  in  an  allegation  that  defendant  in  a 
wanton  and  careless  manner  ran  said  loco- 
motive, eta,  the  word  "  wanton  w  adds  no 
force  to  the  charge  that  the  act  was  done  in 
a  careless  manner.    lb. 

6.  IUurtratione.  —  A  child  is  not  a  tres- 
passer, and  his  parents  are  not  guilty  of  neg- 
ligence, where  it  appeared  that  the  child, 
who  was  four  years  old  and  was  living  with 
his  parents  in  close  proximity  to  the  defend- 
ant^ railway  track,  was  left  by  his  mother, 
who  had  occasion  to  visit  a  neighbor,  with 
his  sister,  a  girl  fourteen  years  of  age,  and 
while  she  was  engaged  in  some  necessary 
duty  the  boy  left  the  house,  and  while  he 
was  within  the  defendants'  right  of  way,  but 
upon  a  private  road  which  crossed  the  track, 
and  was  used  by  the  public,  the  accident 
happened;  and  that  it  was  caused  by  a  train 
colliding  with  a  posh-car,  and  shattering  xhe 
ear  to  pieces,  a  fragment  of  which  struck 
the  boy,  who  was  at  some  considerable  dis- 
tance from  the  place  of  collision,  and  caused 
the  injuries  complained  of;  for  the  boy,  in 
common  with  the  rest  of  the)  public,  had  a 
right  to  be  on  the  private  road  and  within 
the  defendants'  right  of  way,  until  its  use  by 
the  public  should  oe  prohibited  by  the  com- 
pany. Pittsburg  etc  By  Co.  v.  Bwmtead,  95 
D.  539. 

A  child  nineteen  months  old  strayed  from 
its  mother  to  the  railroad  track  of  the  de- 
fendant, and  was  run  over  by  a  oar  which 
had  been  detached  from  the  engine  and  sent 
around  a  curve,  on  a  slight  down  grade,  un- 
attended by  a  brakeman.  The  track  where 
the  ohild  was  injured  ran  through  a  lot 
which  the  public  had  been  permitted  by  the 
railroad  company  to  use  freely.  In  an 
action  to  recover  for  the  injuries  received  by 
the  child,  the  judge  took  the  question  of 
negligence  away  from  the  jury,  and  charged 
that  no  more  than  three  thousand  dollars 
could  be  recovered,  by  reason  of  the  limit 
in  the  act  of  assembly  of  1868.  The  injury 
happened  in  1864,  and  this  action  was  com- 
menced in  1866.  Held,  —  1.  That  as  in  this 
ease  the  negligence  alleged  consisted  of  a 
positive  act  of  carelessness  in  sending  a  car 


around  a  curve  out  of  sight,  on  a  descending 
grade,  at  a  place  where  persons  might  be  ex- 
pected to  be,  from  the  permissive  use  suffered 
by  the  company,  the  question  of  negligence 
was  for  the  jury;  2.  That  the  child  was  in- 
capable of  contributory  negligence.  Kay  v. 
Penn,  R.  R.  Co.,  3  R.  628. 

In  an  action  to  recover  for  injuries  re- 
ceived by  the  son  of  plaintiff  in  consequence 
of  the  alleged  negligence  of  defendant  in 
plaoing  barrels  and  a  counter  on  a  public 
street,  it  appeared  that  the  son  was  twelve 
years  old,  and  that,  in  passing  on  the  side- 
walk, he  put  his  hands  upon  the  counter,  as 
if  to  jump  upon  it,  when  it  fell,  and  fractured 
his  leg.  Held, — 1.  That  the  age  and  discre- 
tion of  the  boy  were  subjects  of  consideration 
by  the  jury;  2.  That  as  the  negligence  of 
defendant  was  much  greater  than  that  of  the 
boy,  plaintiff  could  recover;  and  3.  That 
evidence  tending  to  show  permanent  injury, 
as  affeoting  the  amount  of  damages,  wai 
properly  submitted  to  the  jury.  Kerr  v. 
Forgue,  6  R.  146.   , 

A  boy  was  warned  off  a  gangway,  Decease 
it  was  a  passage  for  laborers  to  pass  through 
-with  iron  trucks,  wheelbarrows,  etc  fie 
was  subsequently  in  the  gangway,  when  hi 
was  killed  by  the  falling  of  a  car  negligently 
pushed  off  a  tramway  overhead.  Held,  that 
Tie  was  not  guilty  of  contributory  negligence, 
there  being  no  reason  to  expect  danger  from 
«the  cars  above.    Cray  v.  Scott,  5  R.  371. 

A  child  thirteen  years  old  was  injured  oa 
jBk  sidewalk  by  the  fall  of  an  insecure  fence. 
Held,  that  she  was  not  negligent  in  stopping 
in  front  of  the  fence  to  look  at  something 
across  the  street,  although  she  would  not 
.have  been  hurt  if  she  had  not  stopped. 
JftcsM*  v.  Ryan,  54  R.  772. 

A  child  seven  years  of  age,  while  walking 
in  the  evening  beside  his  father  on  a  plank 
footway  upon  a  bridge,  which  the  defendant 
city  was  bound  to  keep  in  repair,  stepped 
aside  to  clasp  in  sport  a  post  forming  pert  of 
the  bridge,  and  fell  through  a  hole  m  the 
planking,  eleven  inches  square,  near  the 
post,  not  known  to  either  the  boy  or  his 
father,  into  the  water,  and  was  drowned, 
The  father  knew  of  the  boy's  intention  to 
clasp  the  post,  and  did  not  forbid  his  doing 
so.  Held,  not  contributory  negligence  per 
se.    OulUne  v.  LoiocU,  59  R.  102. 

99.  Contributory  negligence  of  an- 
other attributed  to  plaintiff.  —  1.  /a 
general.* —  A  party  who  receives  injury  by 
voluntarily  leaving  a  highway  through  ne- 
cessity cannot  be  barred  of  his  recovery  by 
the  negligence  of  one  who  does  not  sustain 
such  relation  to  him  as  would  make  his  want 
of  care  imputable  to  plaintiff  Otiddem  v. 
Town  of  Reading,  88  D.  639. 

That  the  negligence  or  trespass  of  a  third 
person  contributed  to  an  injury  is  no  defense 

"  *  Contributory  negligence   of  person  whoa 
plaintiff  employed,  effect  of,  see  note,  21  ft.  Ml 
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lo  an  action  by  a  passenger  against  a  carrier 
to  reoover  damages  for  an  injury  sustained 
through  ilia  carrier's  negligence,  although 
such  third  party  acted  entirely  indepen- 
dently of  the  carrier.  Baton  v.  Boston  etc 
R.  R.  Co.,  87  D.  730. 

A  railroad  passenger  injured  by  collision 
of  trains  belonging  to  different  proprietors 
may  reoorer  of  the  proprietors  of  the  train 
he  is  not  on,  although  the  managers  of  the 
train  he  is  on  are  guilty  of  negligence.  The 
negligence  of  the  officers  of  the  train  does 
not  extend  to  or  affect  the  passenger.  Chap- 
man v.  New  Haven  R.  A  Co.,  75  D.  844; 
Transfer  Co.  v.  Kelly,  38  R.  56a 

2.  Driver  and  passenger.* — The  driver  of 
a  hone-car  is  not  the  agent  of  a  passenger 
so  as  to  render  such  passenger  chargeable 
with  the  negligence  of  such  driver.  Bennett 
v.  New  Jersey  R.  R.  etc.  Co.,  13  R.  485.  So 
the  driver  of  a  carriage  is  not  the  agent  of 
one  riding  with  him,  so  as  to  render  the  lat- 
ter liable  for  the  negligence  of  the  former. 
Robinson  v.  N.  T.  Cent,  etc  R.  R.  Co.,  23 
R.  1;  Philadelphia  etc  R.  R.  Co.  v.  Hoge- 
lana\  59  R.  492,  note;  Folbnan  ▼.  City  of 
Mankato,  59  R.  488,  note. 

One  who  is  injured  by  the  joint  negligence 
of  a  private  person  with  whom  he  is  riding 
by  invitation,  and  a  third  person,  is  not 
chargeable  with  the  negligence  of  the  driver. 
Carlisle  v.  Brisbane,  57  R.  483.  8.  P.,  Rob- 
inson v.  N.  T.  Cent,  etc  R.  R.  Co.,  23  R.  1; 
MasUrson  v.  N.  Y.  Cent,  etc  R.  R.  Co.,  38  R. 
510;  Town  of  Albion  v.  Hetrkk,  46  R.  230. 
Contra,  see  Prideam  v.  (My  of  Mineral 
Point,  28  K  558. 

Where  a  passenger  by  a  eoaoh,  hired,  with 
the  driver,  for  a  particular  journey,  is  in* 
jured  bv  a  collision  with  a  railroad  train, 
caused  by  the  concurring  negligenoe  of  the 
company  and  the  driverT  thcT  negligenoe  of 
the  driver  is  not  to  be  imputed  to  the  pas* 
eenger.  New  York  etc  R.  R.  Co.  v.  8tetn- 
brenner,  54  R.  128. 

'Where  by  the  concurrent  negligenoe  of  the 
driver  of  a  private  carriage  and  the  super- 
visors  of  a  highway  an  injury  occurred  to  a 
person  riding  with  the  driver,  the  injured 
person  was  guilty  of  contributory  negligenoe 
if  he  joined  with  the  driver  in  running  the 
risk.  Township  of  Crescent  v.  Anderson,  60 
R.  367. 

Plaintiff  was  a  passenger  in  a  stage  sleigh 
used  by  defendant,  a  city  railroad  company, 
in  consequenoe  of  a  snow-storm  which  had 
obstructed  the  track  so  that  cars  could  not 
run.  The  sleigh  was  furnished  with  foot- 
boards or  fenders,  on  whioh  plaintiff  was 
riding,  the  inside  of  the  sleigh  being  full. 
Passengers  were  allowed  to  ride  in  this  po- 
sition, and  their  fares  were  taken  without 
objection,  Plaintiff  was  injured  while  so 
riding,  by  collision  of  another  sleigh  with 

*  Negligence  of  driver,  when  imputed  to 
eenger,  see  note,  64  R.  186-145. 


2499 

see  Volume  I* 

the  stage  sleigh.  Held,  that  plaintiff  was 
not  guilty  of  contributory  negligence  per  se, 
and  that  where  the  driver  of  the  stage 
sleigh  was  negligent,  the  negligence  of  the 
driver  of  the  other  sleigh  would  not  relieve 
defendant  from  responsibility  for  the  injury 
to  plaintiff.  Spooner  v.  Brooklyn  City  R.  R. 
Co.,  13  R.  570. 

3.  Parent  and  child.  —Negligenoe  of  a  pa- 
rent or  guardian  of  a  child  in  permitting  him 
to  be  exposed  to  danger  shall  be  impnted  to 
the  child,  and  bars  his  right  of  action. 
Mangam  v.  Brooklyn  R.  R.  Co*  98  D.  66. 

The  negligence  of  a  young  child  is  im- 
putable to  the  parent  having  care  of  it. 
Fitzgerald  v.  St.  PauletcR'y  Co.,  43  R.  212. 

In  an  action  by  an  infant  for  injury  by 
negligence,  the  negligence  of  his  parent  is 
not  chargeable  to  him.  Galveston  etc  Jffy 
Co.  v.  Moore,  46  R.  265;  Hvff  v.  Ames,  49 
R.  716;  Erie  Cito  Passenger  JTy  Co.  v.  Schus- 
ter, 57  R.  471;  Daley  v.  Norwich  etc  R.  R. 
Co.,  68  D.  413;  Bellefontaine  A  L  R.  R.  Co. 
v.  Snyder,  98  D.  175. 

Negligence  upon  the  part  of  the  parents  is 
no  defense,  where  it  appears  that  the  child 
had  not  committed  or  omitted  any  act  which 
would  constitute  contributory  negligence  in 
a  person  of  years  of  discretion.  Negligenoe 
can  only  be  imputed  to  the  child  through 
the  parents;  but  when  the  child  has  done  no 
negligent  act,  the  conduct  of  the  parents  is 
immaterial.     McOary  v.  Loomis,  20  R.  510. 

A  mother  allowed  her  child  seven  years 
old  to  serve  the  drivers  and  conductors  of  a 
street-railway  with  water  upon  the  cars,  for 
a  small  compensation.  While  so  employed* 
the  child  was  injured  by  the  alleged  negli- 
gence of  the  oompanv.  Held,  that  the 
mother  was  guilty  of  such  contributory 
negligence  as  oarred  her  recovery.  Smith 
v.  HestonvOLe  etc  ffy  Co.,  37  R.  705. 

80.  Evidence  to  show  due  care. — 
Plaintiff  most  show  that  he  acted  with  com- 
mon prudence  and  care  to  maintain  an  action 
of  trespass  on  the  case  against  a  municipal 
corporation  for  damages  sustained  for  its 
non-feasance  in  permitting  a  public  nuisance 
to  remain.  City  of  Tallahassee  v.  Fortune,  52 
D.  358. 

Ordinary  care  in  a  particular  case  depends 
on  the  character  and  risks  and  exposures  of 
the  business  in  which  it  is  to  be  exercised: 
and  the  degree  required  is  higher  where  lift 
or  limb  is  endangered  or  a  larger  amount  of 
property  is  involved,  than  in  other  cases. 
Cayter  v.  Taylor,  69  D.  317. 

Plaintiff  must  prove  that  he  used  due  care 
to  avoid  a  collision  by  which  he  was  in- 
jured, in  order  to  recover  damages  of  a  rail- 
road company  for  a  personal  injury  sustained 
thereby  through  their  negligence.  Their 
negligence  would  not  authorize  him  to  main- 
tain an  action  if  he  was  also  negligent.  But- 
ter/Uld  v.  Western  R.  R.  Corp.,  87  D.  678. 

jie  presumption  of  negligence  on  the  part 
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of  defendant  is  raised  by  proof  merely  of 
due  care  on  the  part  of  plaintiff,  and  of  the 
injury,  in  an  action  against  a  ferry  company 
to  recover  damages  for  injury  sustained  by 
its  negligence  in  failing  to  provide  a  safe 
and  sufficient  means  of  passage  from  its 
boat;  nor  will  such  proof  shift  the  burden 
which  rests  upon  the  plaintiff  to  prove  de- 
fendants' negligence;  but  all  the  evidence 
may  be  taken  into  consideration  by  the  jury, 
and  allowed  such  weight  as  they  think  rea- 
sonable, he  Barron  v.  Bast  Boston  Ferry 
Co.,  87  D.  717. 

Where  one  was  found  fatally  injured  in  an 
excavation  in  a  highway,  and  there  was  no 
proof  of  the  circumstances  of  his  death,  the 
Jury  may  consider  his  habits  as  to  temper* 
ance  and  caution,  and  his  acquaintance  with 
the  locality,  upon  the  question  whether  he 
had  used  reasonable  care,  Cassidy  v.  Angell, 
34  R.  690. 

In  an  action  for  the  death  of  a  traveler  on 
a  highway  at  a  railway  crossing,  there  is  no 

5 resumption  that  he  used  due  care,  and  evi- 
ence  as  to  his  character  and  habits  of  care- 
fulness is  incompetent.  Chase  v.  Maine  Cent. 
R.  B.  Co.,  52  R.  744. 

81.  Evidence  to  show  contributory 
negligence.  —  A  complaint  should  not  be 
dismissed  and  a  nonsuit  granted  for  contrib- 
utory negligence,  unless  the  undisputed  facts 
clearly  show  that  which  the  law  adjudges 
negligence.    Creed  v.  Hartmann,  86  D.  341. 

A  railroad  company  may  show  that  an  in- 
jury to  a  passenger  in  leaping  from  a  oar 
was  the  result  of  his  carelessness  or  culpable 
negligence  prior  to  the  accident*  Catena  etc 
B.  B.  Co.  v.  Fay,  63  D.  323. 

Opinions  as  to  the  prudence  of  trying  to 
drive  on  a  defective  road  are  incompetent. 
Town  of  Albion  v.  Hetrick,  46  R.  230. 

89.  When  a  question  of  fact.— 
Whether  plaintiff  exercised  proper  caution 
to  avoid  an  injury  is  a  question  to  be  de- 
cided by  the  jury,  from  all  the  circumstances 
of  the  case.  Beatty  v.  Oilmore,  66  D.  614. 
This  rule  applied  where  the  plaintiff,  one  of 
a  large  number  of  laborers  who  were  clear- 
ing ice  from  the  track  of  a  street-railroad  in 
Boston,  was  struck  and  injured  by  the  de- 
fendant's wagon,  which  met  another  wagon, 
being  driven  in  the  opposite  direction,  so 
that  the  plaintiff  was  caught  and  injured  in 
a  space  only  a  foot  and  a  half  wide  between 
the  two  wagons.  Quirk  v.  Holt,  96  D.  726. 
Also  where,  in  an  action  to  recover  dam- 
ages for  an  injury  sustained  from  a  collision 
with  a  wagon  left  standing  by  the  defendant 
in  a  highway,  the  evidence  showed  that  the 
plaintiff  was  accustomed  to  drive  horses,  and 
that  the  acoident  happened  while  he  was 
driving  a  gentle  horse  in  a  dark  night,  on  a 
slow  trot,  looking  out  on  one  side  of  the  horse 
for  a  blanket  which  he  had  lost  shortly  before 
from  his  wagon,  while  .his  companion  was 
looking  for  the  blanket  on  the  other  side, 
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and  neither  of  them  saw  the  defendant's 
wagon  before  the  collision,  though  the  plain- 
tiff had  seen  the  obstruction  there  on  the 
day  of  the  accident.  He  had  a  right  to  sup- 
pose that  the  unlawful  obstruction  would 
have  been  removed  before  nightfall;  and  it 
cannot  be  held  as  a  matter  of  law  that  he 
was  so  careless  as  to  preclude  his  recovery. 
Fox  v.  8ackett,  87  D.  682.  Also  where  plain- 
tiff's intestate,  while  endeavoring  to  rescue 
a  child  from  being  run  over  by  an  approach- 
ing railway  train,  was  himself  struck  by  the 
train,  and  so  injured  that  he  died.  Eckert  v. 
Long  Island  B.  R.  Co.,  3  R.  721.  Also  where 
a  passenger  on  taking  his  seat  in  a  street  car 
rested  his  hand  partly  outside  an  open  win- 
dow, and  it  was  immediately  struck  by  some 
upright  sewer  planks  close  to  the  car.  DaJd- 
berg  v.  Minn.  Street  B'y  Co.,  60  R.  586. 

It  should  be  left  to  the  jury,  in  an  action 
for  damages  on  account  of  negligence,  unskill- 
fulness,  or  criminal  intent,  to  say  whether, 
notwithstanding  the  imprudence  of  the  in- 
jured person,  the  defendant  could  not,  in  the 
exercise  of  reasonable  diligence,  have  pre- 
vented the  injury.  Morrissey  v.  Wigght*  P 
Co.,  97  D.  402;  0* Flaherty  v.  Union  By  Cot, 
100  D.  343. 

Negligence  is  a  mixed  question  of  law  and 
fact,  upon  which  it  is  the  duty  of  the  court 
to  specifically  instruct  the  jury.  Tnow  v. 
Vermont  Cent  B.  B.  Co.,  68  D.  101. 

What  facts  constitute  negligence  on  part 
of  deceased  to  bar  recovery,  or  what  facts 
constitute  due  diligence  on  the  part  of  de- 
fendant to  exempt  him  from  liability  in  an 
action  for  causing  death,  are  questions  for 
the  jury.  Baltimore  A  0.  B.  B.  Co.  v.  Stale, 
96  D.  628. 

Leaving  a  horse  unhitched  in  stress  is  not 
in  itself  negligence.  Whether  it  is  negligence 
or  not  will  depend  upon  the  circumstance* 
of  the  case,  and  is  a  question  to  be  deter- 
mined by  the  jury  from  the  facts.  And  in 
determining  that  question,  testimony  that 
the  horse  was  trustworthy  to  stand  unhitched 
in  the  street  is  properly  admissible.  Grigg* 
v.  FlecJcmHein,  100  D.  199. 

Conflicting  evidence  as  to  negligence  should 
be  submitted  to  the  jury.  Simmons  v.  JVVi* 
Bedford  etc.  Co.,  93  D.  99;  Quirk  y.  Holt,  96 
D.  726. 

A  case  involving  due  care  on  the  part  of 
the  plaintiff  should  be  withdrawn  from  the 
consideration  of  the  jury  only  when  there  is 
an  entire  absence  of  any  facts  to  authorize 
the  inference  that  the  plaintiff  was  conduct- 
ing himself  with  reasonable  prudence  and 
discretion,  or  the  undisputed  facts  of  the 
case  prove  actual  negligence.  Fox  v.  SacLttL, 
87  D.  682. 

A  mere  scintilla  of  evidence  is  not  suffi- 
cient to  authorise  the  jndge  to  submit  th* 
question  of  plaintiffs  use  of  due  care  to  the 
jury,  or  to  submit  the  question  of  the  de- 
fendant's negligence  to  them.     There  must 
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be  evidence  upon  which  a  jury  may  reason* 
ably  and  properly  infer  that  plaintiff  used 
ordinary  care,  or  that  there  waa  negligence 
on  the  part  of  defendant.  Butterfield  v. 
Western  R.  R.  Corp.,  87  D.  678. 

An  experienced  brakeman,  when  last  seen 
alive,  was  setting  the  brake  on  a  freight-car. 
The  train  separated  in  front  of  him,  and  he 
was  found  on  the  track  run  over  and  killed. 
Held,  that  this  proof  justified  the  submission 
of  the  question  of  contribntory  negligence  to 
the  jury.  Burns  v.  Chicago  etc  R'y  Co.,  58 
R.227. 

83.  Burden  of  proof.* — In  an  action 
for  personal  injury  caused  by  defendant's 
negligence,  to  carry  the  case  to  the  jury,  the 
evidence  on  plaintiff's  part  must  be  such  as, 
if  believed,  would  authorize  the  jury  to  find 
that  the  injury  was  occasioned  solely  by 
negligence  of  the  defendant.  Johnson  ▼. 
Hudson  R.R.R.  Co.,  75  D.  375. 

Plaintiff,  to  sustain  action  for  injury  caused 
by  negligence  of  defendant,  must  show  that 
the  injury  did  not  occur  to  him,  in  whole  or 
in  part,  from  any  want  of  ordinary  care  on 
his  own  part  All  that  the  law  requires  of 
him  is  care  and  prudence  equal  to  his  capa- 
city.   Robinson  v.  Cone,  54  D.  67. 

Plaintiff,  in  an  action  for  negligence,  cannot 
recover  unless  he  was  himself  using  due  care 
at  the  time  he  received  the  injury,  even  if 
the  carelessness  of  the  defendants  occasioned 
it  And  the  burden  of  proof  is  upon  him  to 
show  that  he  used  such  care.  Warren  v. 
Fitchhurg  R.  R.  Co.,  85  D.  700;  Oahagan  v. 
Boston  etc.  R.  R.  Co.,  79  D.  724;  Chicago  etc 
R.  R.  v.  Dewey,  79  D.  374;  Oilman  v.  East- 
ern R.  R.  Corp.,  87  D.  635;  Murphy  v.  Deans, 
8  R.  390.  Contra,  see  Milwaukee  etc  R.  R 
Co.  v.  Hunter,  78  D.  699;  Hoyt  v.  Hudson, 
22  R.  714;  BuescMng  v.  8L  Louis  Gas-light 
Co.,  39  R.  503. 

Plaintiff  is  not  bound  to  prove  affirma- 
tively the  absence  of  contributory  negli- 
gence, under  penalty  of  being  nonsuited. 
New  Jersey  Step.  Co.  v.  Nichols,  97  D.  722; 
Acktenhagen  v.  City  of  Watertown,  86  D.  769. 
A  nonsuit  will  not  be  granted  on  the 
ground  of  failure  of  plaintiff  to  show  lack  of 
contribntory  negligenoe,  where  hie  evidence 
makes  out  a  clear  case  of  injury  from  the 
negligence  of  the  defendant,  and  no  circum- 
stance appears  therefrom  tending  to  prove 
that  the  plaintiff  failed  to  exercise  ordinary 
care.  Milwaukee  etc  R.  R.  Co.  v.  Hunter, 
78  D.  699. 

In  the  absence  of  proof  of  negligence  on 
the  part  of  the  person  injured,  the  pre- 
sumption is  against  him  whose  miscon- 
duct rendered  the  accident  possible.  Realty 
v.  GUmore,  55  D.  514. 

Upon  the  question  whether  plaintiff  was 
negligent,  the  jury  may,  in  connection  with 
the  facts  and  circumstances,  take  into  con- 

*  Contributory  negligence,  burden  of  proof 
specting,  see  notes,  A  E.  M&-G67;  89  R.  6LL-61&, 
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sideration  the  general  and  known  disposition 
of  men  to  take  care  of  themselves  and  keep 
out  of  the  way  of  danger.  Northern  etc  R.  R. 
Co.  v.  State,  96  D.  545;  Northern  etc  Bty  Co. 
v.  Slate,  100  D.  69;  Johnson  v.  Hudson  R. 
R.  R.  Co.,  75  D.  375. 

A  plaintiff,  giving  evidence  of  the  defend- 
ant's negligence  and  the  resulting  injury  to 
himself,  is  not  bound  to  negative  his  own 
negligence;  but  if  his  own  proof  shows  con- 
clusive contributory  negligence,  he  is  liable 
to  nonsuit,  and  if  bis  own  proof  leaves  it 
doubtful,  it  is  a  question  for  the  jury.  Pri- 
deaux  v.  City  of  Mineral  Point,  28  R.  558. 
S.  P.,  Dallas  etc  R'y  Co.  v.  Spicker,  48  R. 
297;  Acktenhagen  v.  City  of  Watertown,  86  D. 
769. 

The  presumption  of  negligenoe  on  the  part 
of  the  deceased  is  raised  in  an  action  against 
a  municipal  corporation  for  damages  arising 
from  negligenoe  in  leaving  a  bridge  unre- 
paired, in  consequence  of  which  the  plain- 
tiff's son  fell  through  and  was  drowned, 
where  it  appears  from  the  plaintiff's  own  ev- 
idenoe  that  the  deceased  was  thirteen  years 
old,  that  he  was  familiar  with  the  bridge, 
that  he  knew  of  the  hole  in  it,  that  the  acci- 
dent occurred  in  the  daytime,  and  that  he 
had  passed  over  the  bridge  a  short  time  be- 
fore on  the  same  day.  The  plaintiff  is  bound 
to  negative  this  presumption,  or  he  will  he 
nonsuited.  Acktenhagen  v.  City  of  Watertown, 
86  D.  769. 

84.  What  instructions  are  proper.  — 
In  an  action  for  damages  for  personal  inju- 
ries, where  the  undisputed  facts  fail  to  show 
that  plaintiff  exercised  due  and  reasonable 
care  at  the  time  of  receiving  the  injury,  the 
court  should  instruct  the  jury  that  be  can- 
not recover.  Oavettv.  Manchester  <&  L.  R.  R. 
Co.,  77  D.  422;  Oahagan  v.  Boston  etc  R.  R. 
Co.,  79  D.  724.  It  is  the  duty  of  the  court, 
in  such  a  state  of  the  proof,  to  direct  a  ver- 
dict for  the  defendant  Snow  v.  Houstitonic 
R.  R.  Co.,  85  D.  720;  Warren  v.  Fitchburg 
R.  R.  Co.,  85  D.  700. 

An  instruction  that  plaintiff  could  not 
recover  for  an  injury  to  a  person  deceased, 
if  the  latter,  "  by  his  own  neglect  or  want 
of  care,  contributed  to  the  accident,"  fails  to 
define  what  character  of  neglect  or  want  of 
care  would  exclude  the  right  to  recover,  and 
is  clearly  erroneous.  Northern  etc  R'y  Co. 
v.  State,  100  D.  69. 

The  plaintiff  applied  to  the  defendant,  an 
apothecary,  for  extract  of  dandelion.  The 
defendant,  by  mistake,  took  down  a  iar  of 
belladonna,  which  was  properly  labeled, 
and  took  the  required  quantity  from  it,  and 
was  wrapping  it  up,  when  the  plaintiff  put 
his  knife  into  the  jar  and  took  out  a  small 
quantity  on  the  point,  and  asked  the  defend- 
ant if  that  was  a  proper  dose,  and  he  replied 
that  it  was.  He  thereupon  took  it,  and  was 
poisoned,  and  suffered  injury.  Held,  that 
the  defendant  was  entitled  to  an  instruction 
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43.  What  la  inadmissible  or  insuf- 
ficient. —  The  dying  declaration!  of  ths 
person  killed  are  not  admissible  to  charge 
defendant,  in  an  action  against  a  railroad 
company,  for  negligence  in  causing  the. 
death.  Atarthrtll  v.  Chicago  etc  R'y  Co.,  95 
D.  SOL 

In  an  aation  against  a  railroad  company 
to  recover  damages  for  causing  the  death  of 
plaintiffs  intestate.,  the  declarations  of  the 
Qreuian  of  tin  train  which  caused  the  death, 
made  soon  after  the  accident,  aa  to  the  speed 
of  the  train,  the  position  ol  the  deceased, 
and  the  giving  of  the  customary  signals, 
are  in  ad  miss:  his.  BeUtfonttiine  R'u  Co.  v. 
Htnter,  5  R.  201. 

An  action  for  the  death  of  a  child  by  i ailing 
Into  so  unfeuoed  pool  oF  hot  water  discharged 
on  the  defendant  a  distillery  premises,  SO  feet 
from  the  highway,  and  226  feet  from  any 
house,  may  not  be  maintained  without  proof 
that  the  place  was  attractive  to  children,  or 
that  to  the  defendant's  knowledge  they  re- 
sorted there  for  amuse  merit.  Schmidt  v. 
Kansas  City  DutiUing  Co.,  59  R.  16. 

44.  What  instructions  are  proper. 
—  In  an  action  for  damages  for  injuries  caus- 
ing death,  a  refusal  to  charge  that  "the 
fact  that  deceased  was  a  child  makes  no  dif- 
ference in  the  application  of  the  rule  of  law 
as  to  the  question  of  negligence,"  and  that 
"if  he  was  not  of  years  of  discretion,  he 
thould  have  had  a  protector,"  is  not  error, 
if  the  court  has  charged,  generally,  that  con- 
tributory negligence  on  the  part  of  the  child 
will  bar  recovery;   but  that  if  he  waa  not 


r,  Brooklyn  &  N.  R.  R.  Co., 
93  D.  490. 

Willful  neglect  must  involve  either  inten- 
tional wrong,  or  such  reckless  disregard  of 
security  sod  right  as  to  imply  bad  faithl 
and  it  is  erroneous  to  so  instruct,  in  an  ac- 
tion for  tbe  death  of  an  engineer  canned  by 
a  dead  tree  falling  across  the  track,  as  to 
make  the  question  of  willful  negligence  de- 
pend on  the  knowledge  or  belief  of  the  road- 
master,  or  section  boas,  aa  to  whether  the 
tree  was  decayed  and  subject  to  fall  or  be 
blown  across  the  track,  and  his  failure, 
though  so  apprised,  to  remove  it;  for  though 
these  are  (act*  from  which  the  jury  might 
infer  willful  neglect,  they  do  not  necessarily 
constitute  it.  Louimitte  A  8.  R.  R.  Co.  V. 
Filbern,  99  D.  690. 

NEGOTIABLE  BONDS. 

See  Bonds,  24-27;  Coorosa. 

NEGOTIABLE  INSTRUMENTS. 

As  meani  of  evidence,  aee  Evidence,    212, 

213. 
Bill*  of  exchange,  see  Bills  and  Notes. 
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Checks,  see  Checks. 

Competency  of  parties  to,  as 
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,   62. 


Coupons,  see  Coupons, 

Measure  of  damages  in  actions  on,  see  Das- 

ion,  20. 
Made  on  Sunday,  see  Sunday,  2. 
Offsets  in  actions  opon,  see  Set<o»,  11 
Parol   evidence  to  explain,  see   Evidence, 

118,   119. 
Power   of  corporation   to  make  or  receive, 

see  Cohpohationh,  101. 
Power  of  master  to  draw,  aee  SHirriso,  32. 
Power  of  one  partner  tj  bind  firm  by,  M 

Pabtnkbship,  40-44. 
Power  of  representatives  to  make  or  trans- 
fer,  see  Executors  and  Anmmsru- 

Promissory  notes,  see  Bills  and  Notes. 
Purchase   of,   lor   teas    than  face  value,  sn 

DatJHr,  II. 
Taking,  as  collateral  security,  see  Pledge, 
etc.,  23. 

NEGOTIABILITY. 
Ot  bills  and  notes,  see  Bills  and  Kotb, 

88-92. 
Of  bills  or  notes  after  payment,  see  Bilu 

isu  Notes,  252. 
Of  bills  of  lading,  see  Bilu  or  Ladino,  11. 
Of  certificates   ot    deposit,   aee    Bank*  aw 

Banking,  22-24. 
Of  checks,  see  Checks,  6. 
Of  coupons,  see  Coupons,  1. 
Of  overdue  paper,   aee   Bills)  and  Norn, 

127,  128. 


Exclusion  of,  from  public  schools,  See  ClTO 

Rights,  1. 
Marriages  with  whites,  see  Civil  Rights,  i. 
See  Slavxbt. 

NEUTRALITY. 
Of  veaael,  warranty  of,  see  Inscrakct,  101 

NEW   PARTIES. 
Bringing  in,  see  Pasties,  12,  24. 

NEW  PROMISE. 
After  valid   accord,  effect  of,    see   ActosJ 

and  Satisfaction,  6. 
By  surety,  after  discharge,  see  SrjBjrrrsnir, 

39. 
To  revive  liability  of  discharged   indorser, 

sea  Bills  and  Notes,  232-234. 
To  revive  outlawed   debt,  see  Limitatiohi 

or  Actions,  V. 

When  revives  debt  discharged  in  baak- 
rnptcy,  see  BACKaurrcv,  42-49. 

When  revives  debt  discharged  in  insolvent?, 
see  Insolvency,  28. 
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is  vested  largely  in  the  discretion  of  the 
court,  and  although  the  court  may  err  in  the 
exercise  of  such  discretion,  unless  the  ver- 
dict is  thereby  affected,  a  new  trial  will  not 
be  granted.  Comstoch  v.  Badlyme  Ecc,  8oc., 
20  D.  100. 

The  admission  of  competent  evidence  out 
of  its  order  is  no  ground  for  a  new  trial;  as 
where  certain  evidence  introduced  by  the 
plaintiff  in  chief  was  inadmissible  then,  but 
was  admissible  to  contradict  the  testimony 
of  a  certain  witness  for  the  defendant.  Boo* 
inson  v.  Blakely,  55  D.  703. 

Error  as  to  who  should  be  allowed  to  open 
and  close  a  case  furnishes  no  ground  for  a 
new  trial,  and  the  verdict  will  not  be  dis- 
turbed on  that  account,  unless  it  is  shown 
that  the  party  has  been  materially  prejudiced 
thereby.     FarrfU  v.  Brennan,  82  D.  137. 

8.  Befusal  of  continuance.  —  The  ab- 
sence of  witnesses  merely  is  not  good  cause 
for  new  trial,  unless  such  absence  was  made 
the  ground  of  an  application  for  a  continu- 
ance, or  a  valid  excuse  is  given  for  not  mak- 
ing such  application.  Cook  v.  Southmek,  60 
D.  181. 

Improperly  overruling  a  motion  for  con* 
tinuauoe  is  clearly  ground  for  a  new  trial, 
under  a  statute  which  provides  that  a  new 
trial  may  be  granted  for  "irregularity  in  the 
proceedings  of  the  court,  jury,  or  prevailing 
party,  or  any  order  of  court,  or  abuse  of  dis- 
cretion by  which  the  party  was  prevented 
from  having  a  fair  triaL"  Kent  v.  Lawson, 
74  D.  233. 

4.  Various  other  grounds.  —  Error  in 
not  dismissing  an  action  on  application  made 
before  the  trial,  because  the  attorney  had  no 
authority  to  prosecute  it,  may  be  reviewed 
on  motion  for  a  new  trial.  McAUxander  v. 
Wright,  16  D.  93. 

If  a  client's  rights  have  been  wantonly  or 
inadvertently  jeopardized  by  his  counsel,  the 
oourt  may  afford  relief  by  granting  a  new 
triaL     Wmn  v.  Young,  19  D.  52. 

A  party  defaulted  by  reason  of  his  attor- 
ney's forgetting  day  of  court  is  not  entitled 
to  the  benefit  of  the  statute  which  authorizes 
the  county  oourt  to  grant  a  new  trial  where  a 
justice  of  the  peace  has  rendered  a  judgment 
against  a  party  who  has  been  deprived  of  his 
day  in  oourt  by  fraud,  accident,  or  mistake. 
Such  a  case  is  a  case  of  pure  negligence  on 
the  part  of  the  attorney,  and  must  be  re- 
garded as  the  negligence  of  the  party.  Bab* 
cock  v.  Brown,  60  D.  290. 

The  omission  in  the  copy  of  a  writ  served 

on  the  party  of  the  place  where  the  justice 

to  nold  his  court,  where  the  service  of 
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Effect  of  usury  on,  see  Usury,  18. 
Taking,  when  discharges  surety,  see  Surety- 
ship, 30. 

NEW   TUTATi 

[Includes  the  grounds  upon  which  a  new  trial 
will  be  granted  m  civil  and  criminal  cases,  either 
In  the  court  of  first  instance  or  in  a  court  of  re- 
view; together  with  the  rules  of  procedure  at- 
tending motions  for  new  trials  mads  after  verdict 
and  before  Judgment] 

Effect  of  obtaining,  on  right  to  plead  former 

jeopardy,  see  Judgment,  90. 
Necessity  of  motion  for,  see  Appeal,  80, 

166. 
On  appeal  from  justice's  oourt,  see  Justice 

of  the  Peace,  40. 
Review  of  application  for,  see  Appeal,  16. 
When  granted  after  trial   by  referee,   see 

Repebeitce,  12. 
When  granted  on  appeal,  see  Appeal,  118. 
In  appellate  court,  see  Appeal,  119. 

L  Grounds. 

1.  In  General 

2.  Error  on  the  Trial 
%.  Disquai^/ication  or  Misconduct  of 

Jurors. 
4.  Verdict  against  Law  or  Evident*. 
6.  Damages  Excessive  or  Inadequate. 

6.  Newly  Discovered  Evidence. 

7.  Surprise  at  the  Trial 
ft.  In  Ejectment. 

TJL  The  Application,  and  how  Disposed 

OF. 

UX  Hew  Trial  Df  Criminal  Caere. 

1.  Grounds. 

2.  The  Application,  and  how  Disposed 

of. 

L  Grounds, 
1.  In  General 

1.  Irregularities  and  defect*  In 
pleadings.  —Error  of  trial  oourt  in  reject- 
ing proper  or  giving  to  jury  improper  evi- 
dence, or  in  giving  to  the  jury  improper 
charges,  or  refusing  proper  charges,  are 
grounds  for  a  new  trial  within  a  statute  pro- 
viding as  cause  therefor  "error  of  law  occur- 
ring at  the  trial,  and  excepted  to  by  the 
party  making  the  application"  for  a  new 
trial;  but  errors  committed  by  a  oourt  in 
reference  to  the  validity  of  pleadings  in  an 
action  are  not  within  such  statute  at  all. 
Kent  v.  Lawson,  74  D.  233. 

When  a  special  contract  contained  in  a 
bill  of  lading  exists  between  an  owner  and 
the  carrier  for  the  transportation  of  goods  at 
the  owner's  risk,  which  imposes  a  different 
liability  upon  the  carrier  from  that  charged 
in  the  declaration,  and  the  jury  return  a 
verdict  for  the  owner,  it  should  be  set  aside, 
and  a  new  trial  granted  for  the  variance. 
Baltimore  etc  R.  JR.  Co.  r.  Rathbone,  88  D.  664. 

9.  or  other  proceedings.  —  The 

order  of  procedure  upon  the  trial  of  a  cause 


the  writ  by  the  return  of  the  officer  was 
complete  so  that  the  writ  could  net  have 
been  abated,  and  it  is  not  pretended  that 
such  omission  was  the  reason  why  the  party 
did  not  appear  at  the  trial,  does  not  bring 
the  ease  within  the  provision  of  the  statute 
authorising  the  granting  of   a   new  trial. 
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where  the  party  against  whom  a  judgment  has 
been  rendered  nas  been  deprived  of  hie  day 
in  oourt  by  fraud,  accident,  or  mistake.    lb. 

The  aatnranoe  of  the  judge  that  a  judg- 
ment should  be  different  from  that  which 
was  afterwards  rendered  and  entered  cannot 
b*  relied  upon  in  equity  as  a  ground  for  de- 
creeing a  new  trial.  Green  v.  Dodge.  25  D. 
736. 

Want  of  jurisdiction  of  person  of  defend- 
ant is  not  ground  for  new  trial.  North  Mo, 
B.  B.  Co.  v.  Akers,  96  D.  188b 

2.  Error  on  the  TrlaL 

6.  In  general. —Where  a  judge  erro- 
neously reports  the  evidence,  the  remedy  is 
by  a  motion  for  a  new  trial,  where  the  op- 
posing party  objects  to  the  admission  of  the 
deposition  of  the  witness,  taken  for  the  pur- 
pose of  correcting  the  report.  if aaros  v. 
PerUns,  20  D.  476. 

A  new  trial  will  be  granted  only  where 
injustice  has  been  done,  and  there  is  a  prob- 
ability that  justioe  will  be  done  on  a  retrial. 
HkUon  v.  McNeil,  24 IX  816. 

Where,  in  an  action  upon  a  contract,  in 
Connecticut,  the  decision  is  in  accordance 
with  the  laws  of  the  state,  a  new  trial  will 
not  be  granted,  to  giro  the  unsuccessful 
party  the  benefit  of  the  law  of  another  state, 
not  particularly  insisted  on  at  the  trial, 
though  the  contract  was  made  and  the  par- 
ties resided  in  that  state.  Brush  v.  Scribner, 
29  D.  303. 

A  new  trial  will  not  be  granted  because  of 
a  ground  of  objection  capable  of  being  ob- 
viated by  further  woof,  and  which  was  not 
urged  and  persisted  in  at  the  trial*  OiUham 
v.  State  Bank,  36  D.  106. 

The  court  will  not  interpose  and  grant  a 
new  trial,  unless  it  be  in  order  to  remedy 
some  manifest  error,  where  it  is  a  question 
of  fact  to  be  ascertained  by  the  jury.  Bris- 
coe v.  Bronaugh,  46  D.  108. 

The  oourt  calling  upon  counsel  in  the  pres- 
ence of  the  jury  to  waive  a  legal  right  con- 
stitutes an  irregularity;  as  where  the  court 
asks  counsel  in  presence  of  a  juror  if  they 
will  allow  the  written  charge  to  be  sent  to 
the  jury;  but  the  oourt  will  not  grant  a  new 
trial  for  this  irregularity  alone.  Terry  y. 
Buffinglon,  66  D.  423. 

Errors  or  omissions  not  prejudicial  are  not 
ground  for  new  trial.  Lucas  v.  New  Bedford 
etc  R.  B.  Co.,  66  D.  406. 

A  verdict  should  not  be  set  aside  for 
every  trifling  error  of  law  by  the  court,  or 
for  every  trifling  misconduct  of  a  juror, 
which  occurs  without  the  fault  of  the  pre- 
vailing party;  but  it  should  be  whenever 
the  error  or  misconduct  renders  it  reason- 
ably doubtful  whether  the  verdict  has  been 
legitimately  procured.  McDanieU  v.  Mc- 
Daniel*,  94  D.  408. 

6.  New  trial  granted  for  error  in 
admission  of  evidence. — Improper  evi- 


Toli 

denoe  admitted  against  objection  of  the  de- 
fendant is  ground  for  new  trial.  Inms  v. 
Steamer  Senator*  64  D.  806;  regardless  of 
how  far  such  testimony  may  have  influenced 
the  verdict.  Myers  v.  Malcolm,  41  D.  744; 
when  such  evidence  may  have  excited  pre- 
judices or  raised  false  impressions  in  the 
minds  of  the  jury.  WinUey  v.  Foye,  66  D. 
716;  Settle  v.  Alison,  62 D.  393;  Lancaster  v. 
State,  91  D.  288. 

The  admission  of  the  whole  evidence  is  not 
ground  for  granting  new  trial,  where  part  of 
it  is  strictly  admissible  and  the  remainder 
inadmissible,  unless  the  objecting  party  dis- 
criminates between  admissible  and  jmdTnh- 
sible  testimony,  and  confines  his  .objection  ts 
the  latter.  Morehouse  v.  Northrop,  89  D. 
211. 

7.  but  not  wham  evidence  ad- 
mitted is  immaterial.*— A  verdict  will 
not  be  set  aside  on  the  ground  of  the  ad- 
mission of  irrelevant  and  immaterial  evi- 
dence. Merriam  v.  Mitchell,  29  D.  514; 
Watson  v.  Lisbon  Bridge,  31  D.  49;  Adams  v. 
Bhdgett,  90  D.  669;  which  works  no  injury. 
Winona  etc.  B.  B  Go.  v.  Waldron,  88  D.  100; 
or  where  it  is  clear  that  the  case  coald  act 
have  been  affected  by  it.  Bedfield  v.  Buck, 
96  D.  241;  or  where  the  fact  sought  to  be 
proved  by  it  was  not  controverted*  Crosby 
v.  Fitch,  31  D.  746. 

New  trial  of  an  action  for  libel  will  not  be 
granted  on  the  ground  that  plaintiff's  coun- 
sel submitted  certain  writings  of  defendant 
to  defendant's  witnesses  for  the  purpose  of 
testing  their  accuracy  in  recognizing  toe  de- 
fendant's handwriting,  and  afterwards,  by 
his  own  witnessess,  proved  such  writings  to 
be  authentic,  when  the  writings  themselves 
were  not  submitted  to  the  jury  either  in  the 
argument  or  in  their  deliberations.  McBride 
v.  Ellis,  67  D.  553. 

8.  —  or  has  done  injury. —  The  ad- 
mission of  evidence  lays  no  foundation  for  a 
new  trial  when  it  does  not  affect  the  verdict. 
Sheldon  v.  Life  Ins.  Co.,  65  D.  686;  Tulsy  v. 
Harlot,  96  D.  102. 

The  introduction  of  a  record  to  which  the 
party  was  not  a  party,  without  his  objection, 
is  not  ground  for  a  new  trial,  especially 
where  he  has  been  rather  benefited  than  in- 
jured by  the  evidence.  Parke  v.  Foster,  71 
D.  221. 

The  admission  of  testimony  which  is  in- 
competent as  the  case  then  stands,  bat 
which  is  afterwards  made  competent  by  the 
introduction  of  other  evidence,  ia  not  a 
ground  for  setting  aside  the  verdict.  Mast" 
man  v.  Amosbeag  Mfg.  Co.,  82  D.  201. 

Error  in  admitting  testimony  may  be  eared 
by  instructions  to  the  jury  to  disregard  each 
testimony;  and  when  so  cured,  the  error 
is  not  sufficient  to  entitle  the  objecting  party 

*  Admission  of  irrelevant  or  immaterial  evi- 
dence as  ground  for  new  trial,  see  note,  t»  b.  717- 
720. 
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to  a  new  trial  Onion  Water  Vo.  t.  Crarf, 
86  D.  145. 

9.   or  whet*  verdict  la  supported 

by  other  evidence,  —  Tha  reception  of 
unnecessary  evidence  will  not  warrant  tbo 
granting  a  new  trial,  where  the  verdict  ii 
supported  by  other  evidence.  London  v. 
Humphrey,  23  D.  333;  Crary  ».  Spragut,  27 
D.  110;  Stephen!  v.  Cra*tford,  44  D.  680. 

Tha  admission  of  merely  introductory  evi- 
dence ia  not  aicaptionabla,  and  a  verdict  will 
not  be  net  uide  on  account  of  it*  admission. 
Sufomxcat  Machine  Co.  *.  Walker,  65  D.  ITS. 

10.  Whenaxolnaionof  evidanoamtr- 
ranti  a  new  triaL  —Tha  rejection  of  legal 
and  competent  evidence  tending  to  prove  a 
material  fact  ia  a  sufficient  ground  for 
•warding  a  new  trial,  even  though  the  coort 
should  deem  anoh  evidenoa  insnificient  to 
change  the  remit.  Moon  v.  //mots,  16  D. 
72ft. 

Tha  rejection  of  eridenoe  competent, 
though  not  material  to  any  iaaua  properly 
raiaed  in  the  ease,  may,  if  it  have  prevented 
a  party  from  relying  upon,  or  nave  excluded 
from   tha  case  stated,  other  evidence  that 


appears  that  tha  party  was  surprised  by 
exclusion,  at  tha  second  trial,  of  evide 
which  had  been  admitted  without  objection 
at  the  first  trial,  whereby  a  recovery  had 
been  obtained  far  exceeding  the  real  damage. 
Kmfoag  v.  Hendricks,  44  D.  388. 

11.  whan  it  does  not,  generally.  — 
Rejecting  a  witnea*  ia  not  ground  for  a  new 
trial,  where,  by  reason  of  the  abandon  merit 
of  the  claim  to  which  tha  witneaa  would 
testify,  no  damage  baa  resulted  to  the  de- 
fendant.    Potter  V.    Waehburn,  37  D.  810. 

The  refuaa)  to  allow  new  testimony  to  be 
put  in  after  the  oaae  has  bean  closed  and  the 
jury  instructed  ia  not  ground  for  a  new  trial. 
Snnford  Mfg.  Co.  v.   Wigain,  40  D.  198. 

13.  baca.ua*  the  evidence  ex- 
cluded would  not  have  changed  the 
rosult-  —  Error  in  not  admitting  evidence, 
where  other  competent  evidence  fully  prov- 
ing the  same  fact  ia  produced  and  admitted 
without  objection,  ia  not  a  ground  of  re- 
versal. Schlencker  v.  RUley,  38  D.  100;  Brown 
T.  Bmeen,  86  D.  406. 

18.  Errors  in  charging'  the  jury, 
when  warrant  now  trial.  —  Further  in- 
structions to  the  jury  on  a  point  not  men- 
tioned by  the  judge  in  hia  general  charge, 
followed  by  a  direct  effect  upon  their  subse- 
quent deliberations  and  verdict,  may  consti- 
tute a  good  ground  of  motion  for  a  new  trial; 
but  after  remarka  by  tha  judge  upon  the 
verdict,  where  the  questions  of  law  have 
been  noticed  by  tha  Judge  in  hia  charge  to 
the   jury,  are  not  to  bo  caught  at  as  the 


ground  for  such  a  motion.  Wat  v.  Ander- 
•oa,  21  D.  737. 

A  charge  which  tends  to  mislead  the  jury 
by  inducing  them  to  believe  there  ia  but  one 
point  of  defense,  when  in  truth  there  are  two, 
and  the  evidence  introduced  under  the  de- 
fense upon  which  no  instruction  is  given  ia 
involved  in  the  greater  uncertainty,  ia  a  suf- 
ficient ground  tor  remanding  tha  cause  for 
another  trial.     Relfr.  Rapp,  37  D.  028. 

A  new  trial  will  be  granted,  although  tha 
party  against  whom  erroneous  inatrnctione 
were  given  obtains  a  verdict,  if  the  law  waa 
so  erroneously  atated  that  the  defendant 
ought  thereby  have  been  prevented  from 
making  hia  full  defense.  Clarke  v.  Diggt,  44 
D.  78. 

Where  conflicting  inatrnotions  are  given 
by  the  court  to  the  jnry,  a  new  trial  will  be 
granted.      Pomrou  v.  Partnlee,  74  D.  328. 

14.  What  errors  in  charge  will  not 
warrant  new  trial  —  A  new  trial  will  not 
be  granted  on  account  of  an  error  or  mistake 
in  the  instructions  to  the  jury,  which  could 
not  have  altered  the  verdict,     .float  *.  Bank 


of  Burlington,  IS  D.  664;  MeOomntt  v.  Kibbe, 

indirection  in  aooordanoe  ' 
;  of  a  party  is  not  a  ground  f 
ipplied  for  by  such  party. 
,  30  D.  611. 


A  misdirection   in    aooordanoe  with  the 
of  a  party  is  not  a  ground  for  a  new 
trial,  s ~"  -f  *   ■  "■  ■        ' 

A  misdirection  of  the  Jury  upon  ai 
matter,  which  ia  rendered  wholly  immaterial 
by  a  correct  instruction  upon  another  matter 


e  of  tl 


i  favor 


the  party  in  whose  behalf  the  instructions 
were  given.  Chamber*  v.  Bedell,  37  D.  508; 
Jetoett  v.  Lincoln,  31  D.  36. 

Perhaps  no  misstatement  of  the  court  on  a 
matter  of  fact,  unless  the  comment  of  the 
judge  involved  an  opinion  or  direction  in 
matter  of  law,  would  of  itself  constitute  a 
sufficient  ground  for  a  new  trial;  however, 
when  connected  with  other  irregularities,  it 
may  be  relied  on  in  the  bill  of  exceptions. 
Pott*  v.  House,  SO  D.  329;  BarktdaU  v.  Brown, 
9  D.  720. 

Where  the  error  in  charging  the  jury 
does  no  injury,  it  is  not  a  ground  for  a  new 
trial.  Nicholson  v.  Nea  York  etc  R.  R.  Co., 
66  D.  390.  But  if  there  ia  any  doubt  of  its 
effect,  however,  the  court  would  be  inclined 
to  give  the  appellant  the  benefit  of  the 
doubt  Wtttera  Stage  Co.  v.  Walker,  65  D. 
789. 

10.  Effect  of  failure  to  object  at  the 
trial  —  A  petition  for  new  trial  for  extrineio 
causes  will  not  be  sustained  if  the  ground  of 
it  existed  at  the  time  of  the  trial,  and  was 
then  known  by  the  petitioner,  or  might  have 
been  known  by  him  by  using  due  diligence. 
Quinebnug  Bank  v.  /.rooms,  CO  D.  272. 

Where  an  objection  ia  made  to  tha,  com- 
petency of  a  witness  on  the  ground  of  inter- 
est, which  is  afterwards  withdrawn,  it  cannot 
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be  insisted  on  in  a  motion  for  a  new  trial, 
Reid  v.  Colcock,  9  D.  729. 

An  objection  to  evidence  not  made  at  the 
trial  cannot  be  heard  on  a  motion  for  a  new 
trial.  Hartfield  v.  Roper,  34  D.  273;  Jacobs 
v.  Bangor,  33  D.  652. 

The  informality  of  a  verdict  not  objected 
to  at  the  trial,  and  not  affecting  the  merits 
of  the  ease,  is  not  a  ground  tor  reversal. 
8chleneker  v.  Risky,  38  D.  100. 

An  objection  not  taken  at  the  trial  of  an 
action  against  a  carrier  for  loss  of  goods 
deposited  on  his  wharf  for  carriage  without 
notice,  upon  proof  of  a  particular  usage  to 
receive  good*  so  deposited,  that  the  court 
did  not  leave  it  to  the  jury  to  say  whether 
or  not  the  plaintiff  in  fact  acted  upon  the 
faith  of  the  usage,  will  not  be  heard  on  a 
motion  for  a  new  trial,  where  the  defense 
was  rested  solely  on  want  of  notice.  Met- 
riam  T.  Hartford  etc.  R.  A.  Co.,  62  D.  344. 

A  new  trial  will  not  be  granted  because 
the  court  exainmed  account-books  as  evidence 
after  the  case  was  submitted,  if  such  irregu- 
larity is  not  stated  in  the  record  as  one  of 
the  grounds  upon  which  the  motion  for  a  new 
trial  would  be  made.  Witcoxson  v.  Burton, 
87  D.  66. 

An  objection  that  special  damages  should 
not  have  been  considered  by  the  jury,  even 
if  properly  alleged,  cannot  be  urged  on  a 
motion  for  a  new  trial  if  the  party  s  excep- 
tion as  to  the  admission  of  evidence  of  special 
damages  was  solely  on  the  ground  that  they 
were  not  alleged  in  the  declaration,  and  no 
instructions  on  the  point  were  asked.  Bum* 
tide  v.  Grand  Trunk  RTy  Co.,  93  D.  474. 

8.  Disqualification  or  Misconduct  of Juror* 
16.  Disqualification  of  juror.*— An 
exception  to  a  juror  will  not  avail  a  party 
after  verdict,  if  he  was  aware  of  it  when  the 

gry  was  impaneled.    Parmele  v.  Outhery,  1 
.66. 

A  verdict  will  be  set  aside  upon  its  appear- 
ing that  a  juror  had  repeatedly  said  before 
the  trial  that  the  plaintiff  would  succeed, 
taken  in  connection  with  the  fact  that  the 
plaintiff  had  refused  to  go  home  one  night 
for  the  express  purpose  of  staying  and  seeing 
some  of  the  jurors.  Tenney  v.  Evans,  40  D.  166. 

Ignorance  of  the  English  language  by  a 
juror  is  good  ground  for  granting  a  new  trial. 
And  a  juror's  incompetence  for  such  reason 
may  be  proved  by  the  juror's  statement  un- 
der oath,  without  violating  the  rule  that 
jurors  are  incompetent  to  impeach  their  ver- 
dicts. Lafayette  Plank  Road  Co.  v.  New 
Albany  &  S.  R.  R.  Co.,  74  D.  246. 

Whether  the  fact  that  a  juror  sitting  on 

the  trial  is  not  a  householder  is  sufficient 

ground  for  a  new  trial,  where  the  party 

seeking  the  new  trial  was  ignorant  thereof 

»  at  the  trial,  quare.     lb. 

*  Disqualification  of  juror  as  ground  for  new 
trial,  see  note, »  D.  81,  &l 


A  verdict  will  not  be  set  aside  because  oas 
of  the  jurors  was  an  infant,  where  his  name 
was  on  the  list  of  jurors  returned  and  im- 
paneled, though  the  losing  party  did  not 
know  of  the  infancy  until  after  verdict 
Wassum  v.  Peeney,  23  R.  258. 

17.  Irregularities  in  summoning  or 
impaneling  jurors.  —The  court  will  not 
grant  a  new  trial  unless  it  is  satisfied  injus- 
tice has  been  done;  therefore  a  talesman 
sworn  on  the  jury,  after  being  struck  off  the 
list  of  special  jurors,  is  no  ground  for  award- 
ing a  new  triaL    Jordan  v.  Meredith,  2  D. 
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The  presumption  Is,  that  the  officer  has 
called  a  competent  jury,  and  failure  to  ex- 
amine a  iuror  as  to  his  understanding  of  the 
English  language  before  accepting  him  can- 
not be  imputed  to  negligence.  Lafayette 
Plank  Road  Co.  v.  New  Albany  S  S.  A*.  R. 
Co.,  74  D.  246. 

18.  Misconduct  of  jurors,  generally.* 
—  There  must  be  clear  and  full  proof  of  the 
jurors  having  eaten  and  drank  at  the  ex- 
pense of  a  party,  and  undue  influence  sad 
criminal  intent  must  appear,  before  the  court 
will  grant  a  new  triaL  Ooodright  v.  Me- 
Causland,  1  D.  306. 

Where  the  prevailing  party  to  an  action, 
during  the  term  of  oourt,  out  previous  to  the 
trial,  took  one  of  the  jurors  in  his  sleigh 
several  miles  to  the  house  of  a  friend,  where 
he  was  hospitably  entertained,  the  verdict 
was  for  this  cause  set  aside.  Cottle  v.  Gottk, 
19  D.  200. 

On  the  adjournment  of  a  trial  over  Sun- 
day, two  of  the  jurors  borrowed  a  horse  and 
wagon  from  one  of  the  attorneys  to  go  horns 
and  return.  Held,  that  a  verdict  for  bis 
client  must  be  set  aside,  Ensign  v.  Harney, 
48  R.  344. 

Misconduct  of  a  juror,  in  riding  home  with 
the  prevailing  party  during  the  continuance 
of  the  trial,  is  not  sufficient  ground  for  a 
new  trial    Hilton  v.  Soutkwick,  35  D.  253. 

Where  it  appears  that  the  defendant  and 
his  sons  took  up  their  quarters  in  different 
houses  of  entertainment  frequented  by  the 
jury,  that  they  paid  them  unusual  civilities 
and  attentions,  that  they  treated  them  more 
than  once,  and  where  this  was  done  under 
such  circumstances  as  to  render  it  probable 
that  it  was  done  for  the  purpose  of  influen- 
cing the  jury,  a  new  trial  will  be  granted. 
PUllipsbtirffh  Bank  v.  Fulmer,  86  D.  193. 

A  new  trial  will  not  be  granted  where  it 
appears  that  a  juror  had  betted  on  both  sides 
of  a  cause,  unless  an  evident  bias  was  pro- 
duced, nor  where  some  of  them  have  ex- 
pressed an  opinion  on  the  opening  of  a  cause. 
Ooodright  v.  McCausland,  1  D.  306. 

The  formation  and  expression  of  an  opin- 
ion by  a  juror  previous  to  the  trial,  on  the 
merits  of  the  cause,  and  in  favor  of  the  sac* 

*  See  monographic  uote  on  misconduct  of  Ja* 
rors  as  ground  for  new  trial,  8»  D.  *54- 
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if  ul  party,  it  ground  for  granting  a  new 
French  v.  SmitA,  24  D.  616. 
A  new  trial  will  be  granted  for  the  mis- 
conduct of  a  juror,  when  the  least  attempt 
a.ppesurs  on  the  part  of  the  prevailing  party 
to  seek  and  influence  the  juror.  HiUon  v. 
Scruthwick,  36  D.  253. 

^Aisconduot  of  a  juror,  not  occasioned  by 
the  prevailing  party,  not  indicative  of  im- 
proper bias,  and  which,  in  the  judgment  of 
-the  court,  could  not  have  had  an  unfavorable 
effect,  is  not  a  sufficient  ground  for  a  new 
trial     PetUbone  v.  Phelps,  35  D.  88. 

^Misconduct  of  a  juror,  if  known  before  the 
trisvl  closes,  must  then  be  brought  to  t^e 
avtrtention  of  the  court;  otherwise  it  is 
lb. 


A  new  trial  for  the  misconduct  of  a  juror 
will  not  be  granted,  when,  after  the  jury  had 
l>een  charged,  and  had  retired  to  their  room, 
one  of  their  body  came  twice  into  court,  and 
inquired  of  the  court,  then  in  session,  as  to 
points  involved  in  the  cause.  The  publicity 
of  the  communication,  in  such  a  case,  guards 
it  from  all  objection,  as  well  as*  all  im* 
propriety.    Dent  v.  King,  44  D.  638. 

A  motion  for  a  new  trial  upon  the  ground 
of  the  misconduct  of  jurors  during  the  trial 
need  not  contain  an  averment  that  the  mis* 
oooduct  was  unknown  to  the  moving  party 
before  the  end  of  trial.  Objections  arising 
from  misconduct  of  a  juror  during  the  trial 
a\re  to  be  distinguished  from  objections  that 
existed  against  him  before  the  trial,  as  of 
disqualification,  and  which  might  have  been 
a  cause  for  challenge.  McDaniels  v.  Me- 
Daniels,  94  D.  406. 

The  court  charged  that  the  jury  miflht 

S've  exemplary  damages  if  they  found  tnat 
rfendant  shot  the  plaintiff's  hound  "in- 
tentionally and  wantonly.1*  While  consid- 
ering the  verdict,  the  officer  in  sharps,  at 
their  request,  furnished  them  with  a 
dictionary,  from  which  they  took  the  word 
"  wanton,"  which  they  used  in  their  verdict 
to  express  the  idea  that  the  act  was  unin- 
tentional but  careless.  It  not  appearing 
that  the  defendant  was  prejudiced, — held,  no 
ground  for  setting  aside  the  verdict. 
Wright  v.  Clark,  28  R.  498. 

In  an  action  against  a  life  insurance  com* 
pany,  one  of  the  jurors  was  preliminarily 
asked  if  he  held  any  policy  issued  by  the  de- 
fendant, and  answered  "So,"  although  the 
defendant  had  issued  one  to  him  on  his  life, 
for  the  benefit  of  his  wife.  The  plaintiff  was 
ignorant  of  this  fact.  Held,  that  he  was 
entitled  to  a  new  trial,  notwithstanding  the 
juror's  affidavit  that  he  was  influenced  solely 
by  the  law  and  evidence.  Pearcy  v.  Michi- 
gan Mut.  L\fe  Ins.  Co.,  80  K.  673. 

1 9.  Separation  of  jurors.  *  —  A  verdict 
will  not  be  set  aside  on  the  ground  that  the 
foreman  of  the  jury,  leaving  the  rest  of  the 

*  New  trial  for  separation  of  the  Jury,  see  notes, 
•ft  b.  268,  259;  43  D.  76-80;  60  R.  78-76. 


jury  in  their  room,  came  into  court  accom- 
panied by  the  officer  having  the  jury  in 
charge,  and  inquired  of  the  judge  which  of 
the  blank  verdicts  should  be  used  if  the  jury 
found  fraud,  and  that  the  damage  to  the 
defendant  from  the  fraud  was  equal  to  or 
more  than  the  amount  of  the  note,  and  then 
returned  to  the  jury-room.  Haskell  v. 
Mitchell,  89  D.  711. 

A  separation  of  the  jurors  in  a  civil  case, 
after  the  jury  has  retired  to  consider  of  the 
verdict,  induced  by  a  sudden  alarm  of  fire  in 
the  vicinity  of  the  jury-room,  is  not  of  itself 
such  misconduct  as  will  vitiate  the  verdict 
made  on  reassembling.  ArmUderv.  Lieber- 
man,  31  R.  530. 

20.  Drinking  liquor  by  jurom,  when 
ground. — Circulating  spirituous  liquors 
among  the  jurors,  even  by  the  consent  of 
the  parties,  is  a  fatal  error,  for  which  the 

i'ndgment  must  be  set  aside.  Rose  v.  Smith, 
5D.  331. 
A  plea  of  slight  illness  will  not  justify  use 
of  spirituous  liquor  by  a  juryman,  no  matter 
how  small  the  amount.  Use  of  brandy  by 
jury,  after  retiring  to  form  their  verdict,  is 
sufficient  cause  to  set  the  verdict  aside. 
LeighUm  v.  Sargent,  84  D.  323. 

21.  Communications  with  outside 
parties.*  —  It  is  a  ground  for  anew  trial 
tor  a  judge,  to  make  any  communication 
whatever  to  a  jury  respecting  a  cause  after 
it  has  been  submitted,  except  in  open  court, 
and,  if  practicable,  in  the  presence  of  coun- 
sel. Sargent  v.  Roberts,  11  D.  186;  Readr. 
Cambridge,  28  R.  690. 

Improprieties  of  jurors,  in  conversing  with 
other  persons  while  deliberating  on  their 
verdict,  will  not  justify  a  court  of  equity  in 

S anting  a  new   trial  at  law.     Yancey  v. 
owner,  10  D.  85. 

Approaching  a  juror,  directly  or  indirectly, 
and  speaking  to  him  about  the  subject-mat- 
ter of  the  action,  will  entitle  the  adverse 
r  by  to  a  new  trial  Pettibone  v.  Phelps,  35 
88;  though  such  conversations  are  not 
shown  to  have  influenced  the  verdict  in  point 
of  fact,  and  though  they  were  had  without 
the  procurement  or  knowledge  of  the  pre- 
vailing party,  and  were  listened  to  by  the 
jurors  without  understanding  that  they  were 
guilty  of  misconduct  in  so  doing.  McDanieU 
v.  McDankh,  94  D.  408;  Bradbury  v.  Cony, 
16  R.  449. 

22.  Irregular  mode  of  arriving  at 
verdict. t — A  verdict  will  be  set  aside 
when  the  jury  agree  each  to  specify  a  sum 
as  due  to  the  plaintiff,  and  divide  the  aggre- 

*  Communications  to  Jury  after  retiring;  to 
consider  verdict,  see  notes,  16  R.  464,  456;  86  D. 
266-267. 

t  New  trial  for  Irregular  manner  of  arriving  at 
verdict,  see  note,  86  D.  ud9,  260. 

Chance  verdict,  see  note.  1  D.  88,  89. 

Verdict  resulting  from  dividing  by  twelve  the 
aggregate*  of  the  sums  found  by  each  Juror, 
note,  iA  iL  816, 816. 
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gate  by  twelve,  uid  take  the  quotient  u  Um 
result.     St  Martin  r.  Demoyer,  61  D.  494. 

A  verdict  of  damagoa,  ascertained  by 
averaging  the  aggregate  separate  markings 
of  ill  the  juror*,  in  eooordanoe  with  ■  prece- 
dent agreement  to  abide  the  reault,  U 
arrived  at  "by  chance,"  and  will  be  aet 
aside.     Goodman  v.  Cody,  SI  R.  80S. 


4.    Verdict  against  Lain  or  Btidence, 

98.  Verdict  unsupported  by  evi- 
dence. —  A  new  trial  toties  quotitt  will  be 
granted  if  the  verdict  U  contrary  to  law,  or 
when  there  is  no  evidence  to  support  it. 
Twmbult  v.  Rivers,  15  D.  622. 

A  verdict  baaed  exclusively  upon  the 
testimony  of  an  infamons  witneee  should  be 
set  aside.     Allen  v.  Toung,  17  D.  130. 

A  motion  for  a  new  trial  ii  the  remedy  in 
ease  of  a  wrong  verdict.  Waiter  v.  Oemant, 
S3  D.  491. 

A  verdict  wholly  unsupported  by  the 
evidonoe  in  an  eeaential  particnlar  U  ground 
for  a  new  trial  Qaraa  v.  Slate,  83  D.  005; 
Ryan  v.  Copt*,  73  D.  106. 

84.  ntrninat   the)    law    aa   laid 

down  by  tha  court.  —  The  defense  of 
usury  «u  made  in  an  action  on  a  promissory 
note,  and  the  jury  were  instructed  that  the 
note  wan  usurioua,  and  therefore  the  verdict 
■bould  be  for  the  defendant  However,  the 
jury  found  tor  the  plaintiff,  and  tha  court 
aet  the  verdict  aaide,  and  granted  a  new 
trial,  Oa  a  second  trial,  cm  substantially 
the  tame  evidence,  and  againat  the  opinion 
of  the  court,  a  verdict  wee  again  given  for 
the  plaintiff.     The  court  aet  aaide  the  latter 

trial.      Willie  v.  Roostvcti,  2  U.  149. 

Where  the  law  is  dearly  on  the  ride  of 
one  party,  and  a  verdict  given  against  him, 
the  court  will  grant  a  new  trial,  though 
several  juries  have  found  verdicts  for  the 
other.     Murphy  v.  Onion,  2  D.  623. 

That  the  jury  disregarded  erroneous  in- 
structions is  not  ground  for  a  new  trial. 
Armstrong  v.  Keith,  'JO  D.  131;  Peek  v.  Land, 
46  D.  368;    WeU'mrn  v.    Weavr,  63  D.  235. 

25.  againat  -weight  of  evidence 

—  New  trial  granted. '—Anew  trial  should 
be  granted  where  the  verdict  is  againat  the 
weight  of  evidenoe,  and  manifestly  wrong. 
Nm  Orlc.uu  etc-  R.  R.  Co.  v.  Siothnm,  97  D. 
478:  Parsley  v.  //■«-..  02  D  SSO;  Crouley  v. 
O'Brien,  SI  I).  32!i;  H'ouhmrd  v.  Jama,  51 
D.  649;  Hall  v.  Pane,  43  D.  235;  JQaiM  v. 
Kinne,  21  I)-  732;  Nueson  V.  Lyran,  20  D. 
150;  Houston  v.  Gilbert,  5  D.  51'.';  tfrown  v. 
front,  1  D.  633. 

The  presuin)iti"H  nf  fr;iu<liileiit  intent  may 
be  found  againat.  anil  the  verdict  will  not  be 
Interfered  with,  where  the  evidence  of  such 
intent  is  declared  by  law  to  be  merely  pre- 
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mesa,  see  now,  SI  It, 


snmptive;  but  if  certain  indicia  are  declared 
to  be  oonclnaive  evidenoe  of  fraud,  a  verdict 
againat  inch  evidenoe  should  in  all  caeca  be 
aet  aside.      Billing  v.  BUJings,  56  D.  310. 

A  verdict  will  be  aet  aside  aa  contrary  to 
the  evidenoe  where  there  was  some  improper 
bias  or  gross  misapprehension  influencing  the 
jury  to  an  extent  shocking  the  understanding 
and  the  moral  sense.  Shepherd  v.  Burkknlter, 
88  D.  523. 

A  new  trial  will  be  granted  on  tha  ground 
that  tha  verdict  is  contrary  to  the  evidence, 
whore,  in  an  action  for  a  breach  of  contract, 
though  it  cannot  be  shown  by  any  interpre- 
tation of  the  proof  that  there  was  a  delay  of 
two  months,  yet  such  time  of  delay  u  made 
the  basis  of  damages  in  the  verdict  CoieeU 
Falls  Mfg.  Co.  V.  Rogers,  65  D.  602. 

A  verdict  is  so  far  opposed  to  evidence  as 
tify  a  new  trial,  where  in  a  trial  of 


boundary,  the  testimony  ol 
witnesses  stood  opposed  to  tha  ileei  linliim 
contained  in  a  deed  to  which  one  of  tha 
parties  waa  a  stranger,  and  the  verdict  found 
the  fact  aa  recited  tn  the  deed.  Franklin  v. 
Dorland,  57  D.  111. 

That  the  opinion  of  the  oonrt  waa  advent 
to  the  verdict  is  sufficiently  shown  where  it 
appears  that  a  motion  for  a  new  trial,  stating 
that  the  verdict  waa  manifestly  against  evi- 
dence, was  allowed  by  tha  court.  Megk 
Bant  t.  Smith,  13  D.  37. 

To  authorize  a  motion  for  a  new  trial  bs- 
causo  the  verdict  is  against  the  evidence,  it 
ia  not  necessary  that  the  oonrt  should  have 
returned  the  cause  to  the  jury  for  reconsid- 
eration,    lb. 

The  weight  and  credibility  of  evidenoe  n 
for  the  jury.  If  they  find  againat  the  evi- 
dence, a  new  trial  is  the  proper  remedy,  and 
not  in  appeal,  Morrison  v.  Whiteside,  78  b. 
661. 

The  supreme  oonrt  will  not  grant  a  new 
trial  where  there  ia  evidence  to  mutant  the 
verdict,  unless  tha  great  preponderance  of 
evidence  is  against  it  Perry  v.  Smith,  26  L'. 
236. 

26. new  trial  rsfuaed.  — In  aetic-j* 

of  a  penal  or  vindictive  nature,  the  oonrt  wtC 
not  grant  a  new  trial  merely  because  the 
verdict  ia  againat  the  weight  of  evidence. 
unless  aome  rule  of  law  has  been  violated. 
Jan-is  v.  HaUieieay,  3  D-  47a 

A  new  trial  ought  not  to  be  granted  ■ 
the  ground  that  the  verdict  is  againat  ■!.- 
evidence,  where  the  evidence  on  both  ggilai 
waa  merely  circumstantial.  Sharp  v.  Witl 
life,  14  D.  37. 

Where  there  is  some  evidence  to  anppnn 
a  verdict  of  the  jujy,  the  court  should  not 
reverse  the  judgment  because  the  proof  u 
not,  in  its  opinion,  sufficient  to  justify  "' 
ling  of  tha  jary. 
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deuce  will  not  be  granted,  unlets  the  verdict 
is  bo  manifestly  against  the  evidence  as  to 
■how  that  the  jnry  adopted  some  wrong 
psrixacsple  in  their  deliberations,  or  that  their 
mimls  were  not  open  to  reason  and  convio- 
wioxa,  bnt  for  some  eaose  were  improperly  in-  ■ 
tine  need.  Daley  v.  Norwich  etc.  R.  R.  Co., 
68  D.  413;  Qoogine  v.  Gilmore,  74  D.  472; 
<Bii*eoe  v.  Bronaugh,  46  D.  108. 

A.  motion  for  a  new  trial  for  a  verdict 
awarinst  evidence  should  not  be  allowed  by 
the  judge  of  the  court  below,  except  in  oases 
where  he  is  himself  dissatisfied  with  the 
verdict;  and  the  allowance  of  such  a  motion 
will  be  considered  as  importing  the  judge's 
dissatisfaction  with  the  verdict,  whether  it 
is  so  stated  in  the  motion  or  not.  Date}  v. 
Warwick  etc  R.  R.  Co.,  68  D.  418. 

The  court  must  not  consider  calculations 
not  in  testimony,  and  which  the  jury  could 
not  be  expected  to  make,  in  determining 
whether  a  verdict  is  against  evidence;  such 
as  calculations  from  the  log-book  of  a  vessel 
as  to  her  position  and  distance  from  partie* 
nlar  ports  at  the  time  of  an  accident  render* 
ing  her  nnseaworthyf  in  a  case  of  marine 
insurance.  Turner  v.  P.  /.  Co.,  43  D.  294. 
A  verdict  will  not  be  set  aside  as  contrary 
to  the  evidence,  when  there  are  several  dis- 
tinct defenses,  each  of  which  is  sufficient  to 
defeat  the  action,  and  the  verdict  is  general, 
sxnd  supported  by  the  evidence  as  to  one  of 
the  defenses,  though  not  so  as  to  all  the 
others.    Kidd  v.  Ijaird,  76  D.  472. 

A  new  trial  will  not  be  granted  on  ground 
that  verdict  is  contrary  to  evidence,  in  an 
action  against  a  railroad  company,  because 
of  admissions  of  contributory  negligence 
made  by  plaintiff  shortly  after  the  accident 
while  he  was  in  an  injured  condition,  and 
Id  answer  to  questions  by  agents  of  the 
company.  Milwaukee  etc.  R.  JL  Co.  v.  hun- 
ter, 78  D.  609. 

A  verdict  will  not  be  set  aside  as  contrary 
to  evidence  because  it  conflicts  with  the  evi- 
dence of  a  witness  who  had  a  strong  motive 
to  testify  as  he  did.  Cooper  v.  Mullhu,  76 
D.  638. 

A  verdict  will  not  be  set  aside  because  it 
differs  from  opinions  of  witnesses  as  to  the 
value  of  the  land  in  controversy,  when  no 
improper  influences  appear  to  have  biased 
the  jury.     Peabody  v.  Hewett,  83  D.  486. 

27.  How  the  rule  is  applied  where 
the  evidence  is  conflicting. — A  new 
trial,  because  the  verdict  is  contrary  to  the 
evidence,  ought  to  be  granted  only  in  a  case 
of  plain  deviation,  and  not  in  a  doubtful 
one,  merely  because  the  court,  if  on  the  jury, 
would  have  given  a  different  verdict.  Rom 
t.  Overton,  2  D.  562;  Clark  v.  Whitaker,  48 
D.  160. 

A  verdict  will  not  be  set  aside  as  contrary 
to  evidence  where  there  has  been  evidence 
on  both  sides,  and  no  rule  of  law  violated, 
nor  manifest  injustice  done,  although  there 
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may  have  been  a  preponderance  of  evidence 
against  the  verdict.  Peek  v.  Land,  46  D, 
368. 

A  seeming  preponderance  of  evidence 
against  a  vedict  will  not  warrant  the  court 
in  setting  it  aside,  whore  the  testimony  is 
conflicting,  involving  a  determination  of  the 
credibility  of  the  witnesses.  Douglass  v. 
Tousey,  20  D.  616;  Baker  v.  Briggs,  19  D. 
311;  Culver  v.  Avery,  22  D.  686;  Jacohe  v. 
Bangor,  83  D.  652;  Oerrish  v.  Nason,  39  D. 
589;  White  v.  Todd's  Valley  Water  Co.,  68 
D.  838;  Templin  v.  lotoa  City,  81  D.  455; 
Wilcoxson  t.  Burton,  87  D.  66;  Wright  v. 
Boynton,  72  D.  819. 

A  verdict  will  not  be  set  aside  when  an* 
thorised  by  evidence*  Emmcrtton  v.  CUty. 
well,  68  D.  645. 

Where  the  ease  turns  upon  the  opinions 
entertained  of  the  testamentary  capacity  of 
a  testator,  and  the  court  is  perfectly  satisfied 
with  the  verdict,  it  is  seldom  that  a  new  trial 
will  be  granted.    Den  v.  Johnson,  8  O.  610. 

88.  Effect  of  repugnancy  or  uncer- 
tainty in  verdict.  —Where  the  jury,  in 
an  action  of  trover,  find  a  verdict  in  the  al- 
ternative, assessing  arbitrary  damages,  with- 
out reference  to  the  value  of  the  property, 
to  be  released  upon  a  return  of  the  property, 
it  is  a  sufficient  ground  for  a  new  trial.  Me- 
DoweU  v.  Murdock,  9  D.  684. 

If  a  general  verdict  can  be  applied  to  one 
of  the  counts,  it  will  not  be  set  aside  and  a 
new  trial  granted  on  the  ground  of  a  variance 
between  the  evidenoe  and  other  counts. 
London  v.  Humphrey,  23  D.  333. 

A  venire  de  novo  will  be  awarded  if  the 
verdict  is  so  ambiguous  and  uncertain  that  the 
court  cannot  say  for  which  party  judgment 
ought  to  be  given;  but  if  the  defect  of  the 
verdict  be  due  merely  to  the  failure  of  the 
party  to  make  a  case,  no.venire  de  novo  will 
be  granted.     Brown  v.  Ferguson,  24  D.  707. 

A  new  trial  will  be  granted  upon  a  con- 
tradictory verdict,  it  seems,  showing  that 
other  counts  were  considered  besides  those 
upon  which  the  verdict  purports  expressly 
to  be  found.    Ryan  v.  Copes,  73  D.  106. 

5.  Damages  Excessive  or  Inadequate. 

29.  General  rule  —  Power  of  the 
court.  —  The  jury  has  the  peculiar  province 
to  assess  damages;  and  when,  as  in  actions 
sounding  in  damages  merely,  the  law  fur- 
nishes no  legal  rule  of  measurement,  their 
verdict  will  rarely  be  set  aside  merely  for  ex* 
cess.  It  is  not  enough  that,  in  the  opinion  of 
the  court,  the  damages  are  too  high.  New 
Orleans  etc.  R.  R.  Co.  v.  Hurst,  74  D.  785; 
Milburn  v.  Beach,  55  D.  91. 

Where  the  action  sounds  in  damages  with- 
out any  standard  of  measure,  the  rule  is,  that 
the  damages  must  be  outrageously  excessive, 
to  warrant  a  new  trial.  Worford  v.  hbel,  4  D. 
633;  Clark  v.  W Maker,  48  D.  160;  Mc Dan- 
iel v.  Baca,  56  D.  339.     So  held  in  an  action 


2512 


of  assumpsit.  Roberts*.  8w\ft,  1  D.  295;  and 
in  an  action  of  slander.  Neal  v.  Lewis,  1  D. 
640;  and  in  an  action  of  tort.  Vanch  v.  Ball, 
4  D.  889;  and  in  an  action  for  a  libel*  Bod- 
wellr.  Osgood,  15  D.  228;  and  in  an  action 
for  the  unlawful  entering  and  searching  of 
premise*,    LartJiet  v.  Forgay,  46  D.  554. 

Courts  never  disturb  a  verdict  of  the  jury 
unless  it  is  so  grossly  unjust  and  dispropor- 
tioned  as  to  make  it  manifest  that  the  jury 
have  acted  under  prejudice,  partiality,  or  a 
clear  misapprehension  of  their  duty  and  the 
facts  of  the  case.  Terre  Haute  etc  R.  R.  Co. 
v.  Vanatta,  74  D.  96;  Kimball  v.  City  of  Bath, 
61  D.  243;  Howard  v.  Orover,  48  V.  478;  so 
held  in  an  action  of  tort.  Coffin  v.  Coffin,  3  D. 
189;  Rou  4  Co.  ▼.  lnnto,  85  D.  873;  and  in 
actions  against  carriers  for  injuries  to  passen- 
gers.    Farish  ▼.  Reigle,  62  D.  666. 

That  damages  are  excessive,  resulting  from 
the  fact  that  the  law  of  the  case  was  not  as 
fully  presented  to  the  jury  as  it  should  have 
been,  is  ground  for  a  new  trial.  Beggarly  v. 
Cmft,  76  D.  687. 

A  verdict  for  damages  will  not  be  set 
aside  as  excessive,  where  the  amount  of  the 
damages  is  a  matter  of  opinion,  and  some  of 
the  evidence  tends  to  snow  that  they  were 
estimated  too  high,  while  other  evidence 
tends  to  show  that  they  were  estimated  too 
low,  if  there  is  no  evidence  tending  to  show 
that  the  jury  acted  corruptly  or  disregarded 
the  instructions  of  the  court.  Nicholson  ▼. 
New  York  etc  R.  R.  Co.,  56  D.  890. 

A  new  trial  should  be  had  upon  the  ques- 
tion of  damages  only,  where  the  exceptions 
which  are  sustained  relate  to  that  question 
solely.     Kent  v.  Whitney,  85  D.  789. 

"Wild  ▼erdiote"  considered,  especially 
where  damages  are  to  bo  assessed  against 
railroad  companies  and  other  corporations. 
New  Orleans  etc  R.  R.  Co.*.  Statham,  97  D. 
478. 

80.  Xzc60o1t«  damaged  ^Verdict  sot 
Snide. —  The  court  will  sot  aside  an  excess* 
ive  verdict  for  damages  which  is  manifestly 
the  tesultof  prejudice  or  undue  bias,  though 
it  will  not  disturb  a  verdict  for  damages 
when  it  is  not  apparent  that  the  jury  mis- 
applied the  law  or  misunderstood  the  facts, 
or  were  influenced  by  their  passions  or  pre- 
judices, rather  than  by  an  observance  of  the 
law  and  facts  of  the  case.  New  Orleans  etc 
R.  R.  Co.  v.  Statliam,  97  D.  478;  Jacobs  v. 
Bangor,  33  D.  652. 

Instances  cited  in  which  new  trials  have 
teen  granted  on  ground  of  excessive  dam- 
Ages,  or  which,  in  the  opinion  of  this  oourt, 
Might  to  have  been  granted.  New  Orleans 
%c  R.  R.  Co.  v.  Statham,  97  D.  478;  Sawyer 
9.  Hannibal  etc  R.  R.  Co.,  90  D.  382. 

Where  the  jury  returned  a  verdict  for  ten 
thousand  dollars,  and  the  utmost  damage 
proved  was  two  thousand  four  hundred  dol- 
lars, —  held,  excessive.  MeOray  v.  Lafayette, 
48  D.  239. 
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Disallowance  by  the  jury  of  a  deduction 
for  damages  for  defects  in  executing  a  con- 
tract, in  an  action  to  recover  the  contract 
price,  is  a  ground  for  awarding  a  new  trial, 
where  there  is  a  strong  preponderance  of 
evidence  showing  the  defendant  entitled  to 
the  deduction,  and  the  disallowance  is 
plainly  inferable  from  the  amount  of  the 
verdict.     Blanchard  v.  Ely,  34  D.  26a 

Excessive  damages  awarded  for  an  injury 
from  a  defective  highway,  plainly  showing 
that  the  jury  was  carried  away  by  sympathy 
for  the  person  injured,  are  ground  for  net- 
ting aside  the  verdict;  as  where  ten  thou- 
sand dollars  were  allowed  for  an  injury  to 
the  plaintiff's  leg,  whereby  it  wan  per- 
manently weakened,  but  not  entirely  dis- 
abled so  as  to  prevent  his  going  about  and 
performing  some  labor.  Raymond  ▼.  City  of 
Lowell,  53  D.  57. 

A  verdict  of  85,750  manifests  feeling  and 
prejudice  on  the  part  of  the  jury  in  an  ac- 
tion for  negligence,  the  statute  of  Illinois 
allowing  no  more  than  $5,000,  however  will- 
ful and  malioious  the  act  may  be,  especially 
when  the  evidence  fails  to  show  willful  or 
malicious  injury.  Peoria  Bridge  Arn'n  v. 
Loomis,  71  D.  263. 

A  verdict  of  one  thousand  dollars  for  eject- 
ing a  passenger  front  a  railroad  train  at  a 
point  three  or  four  miles  from  a  regular 
station,  where  no  special  injury  is  shown,  is 
grossly  excessive,  and  will  be  set  aside,  Terrs 
Haute  etc  B.  R.  Co.  ▼.  VanaUa,  74  D.  96. 

The  high  court  of  Mississippi  will  set 
aside  a  verdict  of  $3,275  against  a  railroad 
oompeny  as  excessive,  for  not  stopping  long 
enough  at  a  station,  on  the  first  halt,  for  a 
sick  passenger  to  get  off;  but  where  the 
train  did  stop  a  seoond  time  for  him  to  get 
off;  and  which  ho  did,  before  it  had  entirely 
left  the  station  platform;  and  this  on  the 

5 round  that  the  jury  were  manifestly  preju- 
iced  or  biased  against  the  corporation.  New 
Orleans  etc  R.  R.  Co.  ▼.  Statham,  97  D.  478. 
81.  —  verdict  anstained.  —  A  ver- 
dict will  not  be  interfered  with  on  the 
ground  of  excessive  damages,  unless  the  ana 
be  so  excessively  large  ana  disproportionate 
as  to  warrant  the  inference  that  the  jury 
were  swayed  by  prejudice,  preference,  par- 
tiality, passion,  or  corruption.  8L  Martin 
T.  Desnoyer,  61  D.  494. 

The  mere  fact  that  damages  awarded  by 
the  jury  are  greater  than  the  oourt  would 
have  awarded  upon  the  evidence  is  not  suffi- 
cient ground  to  set  aside  the  verdict.  EJun* 
ball  v.  City  of  Bath,  61  D.  243. 

Excessive  damages  in  an  action  of  slander 
will  not  warrant  a  new  trial,  unless  so  fla- 
grantly outrageous  and  extravagant  as  mani- 
festly to  show  that  the  jury  acted  corruptly, 
under  the  influence  of  passion,  partiality, 


or 


or  prejudice.  Douglass  v.  Tousey,  20  D.  616| 
Davie  v.  Ruff,  84  D.  584;  Sanders  v.  Johnson, 
86  D.  564;  Baker  ▼.  Young,  92  D.  149, 


■aide  tho  verdict,  unless  they  tn  so  e: 
gant  a*  to  make  it  probable  that  the  jury 
-was      actuated      by     pansion    or    prejudice. 
Sc/drncker  v.  RMy,  38  D.  100. 

33.  NeoMoity  of  ■h.owing  improper 
motive  in  action*  of  tort.  —  In  actions 
for  elandor,  libel,  and  other  personal  tort*, 
the  court  will  not  grant  a  new  trial  on  the 
ground  of  excessive  damages,  unless  the 
amount  U  ao  flagrantly  outrageous  and  ex- 
travagant ai  manifestly  to  show  that  the 
jury  mutt  have  been  actuated  by  passion, 
partiality,  prejudice,  or  corruption.  Coleman 
*.  Souttaciek,  6  D.  253;  Acs*  Orteani  etc  R.  R. 
Co.  v.  Hmt,  74  D.  786.  So  held  in  an  action 
for  damage*  (or  a  oollisioo  at  sea.  Sawyer  v. 
Earter*  Steamboat  Co.,  74  D.  463. 

88.  Remitting  newt.  —  A  motion  to 
net  aside  a  verdict  for  ixosaaiv*  damage*, 
and  as  contrary  to  weight  of  evidence,  U 
addressed  to  discretion  of  judge.  When  the 
damage*  appear  to  him  to  be  excessive,  be 
may  either  grant  a  new  trial  absolutely,  or 
give  the  plaintiff  the  option  to  remit  the 
excess  or  a  portion  thereof  and  order  the 
verdict  to  stand  (or  the  residua,  and 
caption  lie*  to  hi*  action.  Doyle  v.  Di 
1>.  80. 

34.  Whan  inadoquncy  of  damag-ei 
in  ground  for  new  trial.  —  A  new  trial  to 
enable  a  party  to  recover  nominal  damage 
will  not  be  granted.  Bangor  etc  A  R.  Co 
v.  Smith,  77  D.  246.  Bat  it  is  otherwise 
where  the  action  is  brought  to  try  a  ques- 
tion of  permanent  right.     Ptmmlagh  •-       - 
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i    oovery  of    oral    testimony.     Scferi  v.    Da 
Coudra,  12  D.  609. 

Before  equity  will  grant  a  new  trial  of  an 
action  at  law,  three  things  must  oonour:  ig- 
norance of  the  defense  sought  to  be  set  up  at 
the  time  the  judgment  at  law  was  rendered, 
diligence  on  the  part  of  the  complainant, 
and  that  adequate  relief  cannot  bo  had  at 
law.     Taylor  v.  Sutton,  60  D.  692. 

A  bill  for  a  new  trial,  on  the  ground  of 
absence  of  a  material  witness  at  tba  trial  at 
law,  will  not  be  granted  where  it  appear* 
that  the  complainant  exercised  no  diligence 
to  obtain  the  witness,  although  knowing 
what  testimony  be  would  give.  Doubkday 
r.  Makepeace,  28  D .  33. 

86.  Effect  of  lacheo.  —  A  new  trial  on 
the  ground  of  newly  discovered  evidence 
will  not  bo  granted,  unles*  it  appear  that  the 
evidenoa  was  discovered  tine*  the  trial,  and 
is  material,  and  that  no  lachee  is  imputable 
to  the  party.  Myer*  v.  BrovmeU,  16  D.  72flj 
Taylor  v.  Brad»haw,  17  D.  132;  Schlrncker  r, 
Ritley,  38  D.  100;  MdnUrt  v.  Young,  39  D. 
443;  Howard  v.  Grtntr,  48  D.  478;  Pint  v, 
Holltnkemp,  56  D.  663. 

A  new  trial  will  not  be  granted  on  gronnd 
of  surprise,  where  the  party  went   to  trial 


■n  of  permanent 
i,  41  b.  199. 
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A  new  trial  will  not  be  granted  in  an 
action  (or  assault  merely  on  the  ground  of  the 
■mallnes*  of  the  damages  awarded.  PrUdi- 
ard  v.  Hewitt,  BO  It  265. 

The  (act  that  the  verdict  of  a  jury  was 
fork  1***  mm  than  the  estimation  of  the 
loo*  mad*  by  the  injured  i*  not  such  evidence 
of  fraud  on  the  part  of  the  latter  aa  to  warrant 
■fitting  aside  the  verdict.  Moon  r.  Protee- 
tion  7«*.  Co.,  48  D.  614. 

The  courts  will  (.rant  relief  in  action* 
for  personal  tort*,  where  the  verdict  of  the 
jury  i*  grossly  inadequate,  and  the  compen- 
sation given  entirely  disproportioned  to  the 
injury  proved.  Biilurp  v.  Mayor  tie.  of  Ma- 
con, 60  D.  400. 

The  amount  of  damage*  i*  discretionary 
with  the  jury  where  there  is  no  certain  cti- 
'  'e  the  verdict,  But  where 
"  '.y  certain, 

and  grant  or  refuse  a  new  trial  for  inade- 
quacy of  the  verdict,  according  to  the  jnrtioe 
oflbeoBN.    lb, 

6.  Newly  DUoovortd  Kvidenot. 

86.  Tho  diligenoa  required.  —  A  new 

trial  will  be  not  granted  became  of  the  dis- 


might  either  have  had  the  benefit  of  hi*  evi- 
dence at  the  trial,  or  have  made  it*  absence 
the  ground  of  continuing  the  cause  until  it 
could  be  procured.  Linard  v.  Croitland,  00 
D.  213;  Got,  t.  ilcCtarai,  67  D.  646. 

An  applicant  for  a  new  trial  upon  ground 
of  newly  discovered  evidence  must  show 
that  hi*  failure  to  discover  the  evidence  be- 
fore was  not  attributable  to  any  negligence, 
and  that  he  used  due  diligence.  Richardion 
v.  Farmer,  88  D.  129. 

87.  The  evidence  moat  bo  material. 
—  Newly  discovered  evidence  constitutes  no 
ground  lor  a  new  trial  unless  it  would  lie  ad- 
missible under  the  pleading*  a*  they  a  listed 


bow,  36  I).  606;  SdtletKter  v.  Ruley,  33  D.  10(1. 

A  new  trial  will  not  be  grouted  after  a 
judgment  by  default  in  an  action  to  recover 
the  amount  of  a  debt,  although  it  is  shown 
that  proof  of  payment  could  be  made  by 
newly  discovered  evidence,  if  it  appear*  that 
the  evidence  would  not  be  admissible  with- 
out an  answer  were  first  filed  in  the  action, 
Landry  v.  Baugmm,  36  IX  606. 

A  new  trial  will  not  be  granted  to  a  plain- 
tiff in  au  action  (or  divorce,  on  gronnd  of 
newly  discovered  evidence,  if  inch  evidence 
relate*  to  a  gronnd  of  divorce  not  alleged  in 
petition.      I'mknrd  v.  Pinkard,  66  D.  129. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  when 
such  evidence  will  not  change  the  result 
MeCltuky  v.  Oerhauter,  90  D.  512;  Flmt  v. 
Holierdxmp,  56  D.  063. 
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88.  and  must  have  been  discov- 
ered since  the  trial. — The  rule,  both  at  law 
and  equity,  ia  to  refuge  a  second  trial  where 
the  propriety  of  a  verdict  is  not  impeached 
as  against  law  or  evidence,  though  there  be 
material  evidence  for  the  party  against 
whom  the  verdict  had  passed  which  was  not 
adduced;  unless  it  be  shown  to  have  been 
discovered  after  the  trial,  or  unless  the  ver- 
dict has  been  obtained  by  fraud  or  surprise. 
Bebee  v.  Bank,  8  D.  353;  Lowrw  v.  Brwtn,  89 
D.  056. 

A  new  trial  will  not  be  granted  on  account 
of  evidence  discovered  after  the  defendant 
had  closed  his  evidence,  but  before  his  case 
was  submitted  to  the  jury.  Defendant 
ought  to  have  moved  the  court  to  suspend 
the  argument  and  let  him  offer  the  evidence 
at  the  time  it  was  discovered.  Fleet  v.  Hot- 
9enkemp,  06  D.  663. 

Equity  will  grant  a  new  trial  at  law  upon 
aewfy  discovered  proof  of  the  perjury  of  the 
witness  upon  whose  testimony  the  former 
verdict  was  obtained,  where  such  proof  was 
discovered  too  late  to  obtain  redress  at  law. 
Peagram  v.  King,  11  D.  793. 

89.  Bule  aa  to  cumulative  evidence. 
—  Newly  discovered  evidence,  cumulative 
ia  its  nature,  will  not  be  ground  for  a  new 
trial  Gardner  v.  Mitchell,  17  D.  349;  Myere 
v.  Brownell,  16  D.  729;  WhUbedt  v.  WhUbeek, 
18  D.  503;  8mith  v.  8huh%  32  D.  33;  Perrin 
v.  P.  In*.  Co.,  38  D.  728;  Schleneker  v.  Jfts- 
ley,  38  D.  100;  Lawrence  v.  Sty,  97  D.  768; 
Brcmil  v.  Moron,  83  D.  772. 

Cumulative  evidence  removing  all  doubt 
upon  a  material  point  whioh  was  before 
doubtful,  sad  making  it  apparent  that  in- 
justice has  been  done,  will  warrant  the  grant- 
ing of  a  new  trial.    Mfere  v.  Brownell,  16  D. 

In  an  action  for  a  breach  of  warranty  of 
duality  of  certain  oil  sold,  where  verdict  was 
found  for  the  plaintiff,  subsequently  dis- 
covered evidence  of  declarations  of  the  plain- 
tuf,  that  the  oil  was  of  the  proper  quality,  is 
not  cumulative,  and  where  the  evidence  was 
very  evenly  balanced  at  the  former  trial,  a 
new  one  will  be  granted.  Gardner  v.  MUch- 
•0,  17  D.  349. 

40.  Bole  aa  to  evidenoe  to  impeach 
witneea.  —  A  new  trial  is  rarely,  if  ever, 
granted  on  the  ground  of  newly  discovered 
evidence  the  sole  object  of  which  is  to  im- 
peach the  character  of  a  witness.  Mclntire 
v.  Young,  39  D.  443. 


7    Surprim  at  the  THaL 

41.  When  a  new  trial  will  be 
granted  for  surprise.*  —  A  new  trial  on 
the  ground  of  surprise  will  not  be  granted, 
unless  it  appears  that  the  moving  party  was 
injured  by  the  surprise,  and  that  if  a  new 
hearing  be  granted,  he  can  make  out  a  good 

•  Burpriss  as  ground  for  granting  new  trial,  *ee 


cause  of  action  or  defense.  Blake  v.  Howe, 
15  D.  681. 

Equity  will  decree  a  new  trial  en  the 
ground  of  surprise,  where  a  verdict  is  ob- 
tained against  the  plaintiff  by  the  produc- 
tion of  a  receipt  signed  by  his  agent*  of 
whioh  he  was  not  notified  and  probably  had 
no  knowledge,  and  which  he  had  no  reason 
to  expect  would  be  produced,  where  it  is 
shown,  by  evidence  obtained  too  late  to  be 
available  at  law,  that  the  receipt  was  in 
reality  given  for  certain  money  belonging  to 
the  plaintiff  which  bad  been  sent  to  his  agent 
by  a  third  person,  by  the  hands  of  the  de- 
fendant    Borne*  v.  Milne,  24  D.  4221 

A  new  trial  will  be  granted  upon  the 
ground  of  newly  discovered  evidence,  when 
it  appears  that  the  same  could  not  be  ob- 
tained previous  to  the  rendition  of  the  ver- 
dict, and  that  the  same  is  material  to  the 
interest  of  the  party  applying.  Clark  v. 
Carter,  58  D.  485. 

A  new  trial  will  be  granted  where  a  party 
showing  reasonable  care  and  diligence  to 
provide  himself  with  testimony  to  make  oat 
his  case,  using  the  ordinary  caution  of  a 
prudent  attorney  in  informing  himself  of  the 
facts  to  whioh  the  witnesses  will  depose,  is 
then  disappointed  by  the  testimony  of  his 
witnesses,  so  that  an  injury  will  result, 
which  may  be  remedied  by  another  trial. 
Debnm  v.  Margo,  78  D.  516. 

49.  or  mistake.  —  Rqufty  will  re- 
lieve against  a  verdict,  by  compelling  the 
parties  to  submit  to  a  new  trial,  where  one 
having  a  legal  defense  was  prevented  from 
making  it  by  fraud  or  accident  without  any 
fault  or  negligence  of  bis  own.  /fames  v. 
Milne,  24  D.  422;  Ford  v.  Ford,  12  D.  587. 

48.  When  It  will  be  refuned.  —  Sur- 

Erise  is  not  ground  for  a  new  trial  when 
ased  upon  ignorance  of  law.  Fuller  v. 
Hutckhum,  70  D.  746;  8anford  Mfg.  Gs.  v. 
Wiagm,  40  D.  198. 

A  judgment  will  not  be  set  aside,  nor  new 
trial  granted,  on  the  ground  of  surprise, 
when  from  the  applicant's  own  showing  h 
appears  that  if  he  had  not  been  taken  by 
surprise,  the  result  would  not  have  been  dif- 
ferent, or  that  the  result  of  a  second  trial 
will  not  be  different.  McCkiskg  r.  Gerkauser, 
90  D.  512. 

A  new  trial  will  not  be  granted  on  the 
ground  of  surprise  because  the  plaintiff 
claims  and  gets  a  verdict  for  additional  dam- 
ages to  those  specified  in  a  statement  of  dam- 
ages submitted  with  a  view  to  a  compromise. 
Beebe  v.  Robert,  27  D.  132. 

A  new  trial  will  not  be  granted  on  the 
ground  that  the  party  applying 
sd  by  his  cause  coming  on 
e  expected.    Stout  v.  Cotter,  35  D.  438. 

The  fact  that  one  party's  counsel  was 
aware  that  the  case  had  been  set  for  trial 
will  not  entitle  the  party  to  relief  from  the 
effect  of  surprise  and  aa  esc  parte  trial,  in  the 
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absence  of  proof  that  the  counsel  could  not 
by  the  exercise  of  reasonable  diligence  have 
ascertained  the  condition  of  the  cause  and 
been  present  at  its  trial.  Riley  v.  Lome- 
viUe,  46  D.  660. 

A  court  will  rarely  interfere  to  order  a 
new  trial  on  the  motion  of  a  perty  wn0  n** 
had  due  notice  of  suit,  employed  counsel, 
and  who  has  been  defaulted  with  the  knowl- 
edge and  consent  of  his  counsel,  but  through 
some  fault  or  mistake  of  theirs.  A  clear 
case  of  accident,  mistake,  or  misfortune 
must  be  shown  to  induce  the  court  to  do  so. 
Dame  v.  Dame,  76  D.  196. 

Surprise  is  not  a  sufficient  around  for 
motion  for  a  new  trial,  after  judgment  has 
been  perfected  on  the  verdict  Rapelye  v. 
Prince,  40  D.  267. 

A  party  who  does  not  make  an  effort  to 
subpoena  his  witnesses  until  the  day  of  the 
trial,  and  then  leaves  his  subpoenas  upon  the 
desk  of  the  clerk,  who  neglects  to  serve  them, 
does  not  use  due  diligence,  and  a  new  trial 
will  not  be  granted  because  of  the  absence 
of  said  witnesses.     Roger*  v.  Huk,  64  D.  800. 

A  party  acquiescing  in  the  sufficiency  of 
admissions  at  the  trial  cannot  move  for  a 
new  trial  on  the  ground  of  surprise,  after 
verdict  has  been  rendered.  Clark  v.  Carter, 
68  D.  486. 

A  new  trial  will  not  be  granted  on  ground 
of  surprise  in  action  of  trespass,  on  an  affida- 
vit by  the  defendant  that  he  was  taken  by 
surprise  in  not  finding  a  patent  to  the  land 
in  question,  under  which  he  held  as  pur- 
chaser, on  file  in  the  court,  where  he  be- 
lieved it  to  be.    Linard  v.  Crouland,  60  D. 

sua. 

A  new  trial  will  not  be  granted  after  term 
%uk  the  ground  of  ignorance  of  the  recovery 
#f  judgment  by  the  party  during  the  term 
where  ne  was  duly  served  with  process,  but 
made  no  defense  because  he  had  spoken  to 
his  warrantor  to  defend  the  suit,  and  the  lat- 
ter inadvertently  omitted  to  do  so,  Oou  v. 
McClaren,  67  D.  646. 

8.  In  Ejectment. 

44.  Under  the  common-law  practice 
In  ejectment.  —  New  trials  in  ejectment 
may  be  granted  by  courts  of  law.  Taylor  v. 
Sutton,  60  D.  682. 

Equity  will  grant  a  new  trial  in  ejectment 
where  a  party  nas  without  fanlt  lost  the  op- 
portunity* of  obtaining  a  new  trial  at  law 
through  lapse  of  time,  and  where  the  remedy 
at  law  by  new  trial  would  not  have  been  as 
complete.     lb. 

The  fact  that  the  defendant  in  ejectment, 
against  whom  a  verdict  has  been  obtained, 
has,  since  the  trial,  discovered  that  the 
grant  under  which  the  plaintiff  claimed  was 
fraudulently  obtained  from  the  state,  and 
that  a  prior  grant  had  issued  to  a  third  {Mr- 
son,  is  not  sufficient  ground  for  a  new  x  "  * 
Smith  v.  WuUom,  8  D.  756. 
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H.   Thb  Application,  ah  d  how  Dispose* 

of. 

45.  Jurisdiction  and  powers  of 
court.*—  Motions  in  arrest  of  judgment,  for 
causes  not  apparent  of  record,  are,  in  truth, 
only  applications  for  new  trials.  Qmnebaug 
Bank  v.  Leaven*  60  D.  272. 

The  legislature  has  no  power,  by  special 
act,  to  grant  a  new  trial  of  a  suit  at  law. 
Young  v.  Stale  Bank,  68  D.  630. 

The  history  of  equity  jurisdiction  ovet 
granting  new  trials  ox  actions  at  law  stated. 
Taylor  v.  Button,  60  D.  682. 

An  award  of  a  new  trial  on  a  petition  after 
the  term  is  an  exercise  of  equitable  juris- 
diction under  the  Texas  practice,  analogous 
to  that  exercised  by  courts  of  chancery  in 
England  and  in  the  American  common-law 
states  in  granting  new  trials  at  law.  Oou  v. 
McClaren,  67  D.  646. 

A  judge  has  no  discretion  to  grant  a  new 
trial  after  the  term  at  which  the  judgment 
was  rendered,  the  judgment  then  being  t 
vested  right,  which  can  be  divested  only  by 
some  direct  proceeding.    lb. 

The  power  to  grant  new  trials  on  the 
ground  that  the  verdict  is  against  the  weight 
of  evidence  should  be  confined,  it  seems,  to 
the  court  before  which  the  case  is  tried. 
Hill  v.  New  Haven,  88  D.  613. 

46.  The  right  to  move.— A  defendant 
who  moves  first  in  arrest  of  judgment  cannot 
afterwards  take  the  opinion  of  the  court  be- 
low on  the  sufficiency  of  the  evidence  bv  a 
motion  for  a  new  trial,  unless  he  brings  him- 
self within  one  of  the  recognised  exceptiona 
Bepley  v.  State,  68  D.  628. 

The  right  to  a  new  trial  is  waived  by  the 
neglect  of  the  party  to  move  therefor  in  the 
trial  court.     Kent  v.  Latoeon,  74  D.  233. 

47.  Proper  time  and  place  to  move, 
—  A  motion  to  set  aside  a  verdict  because 
of  the  improper  conduct  of  jurors  must,  by 
a  uniform  and  long-established  practice  in 
Connecticut,  be  filed  within  twenty-fou? 
hours  after  receiving  the  verdict.  Stone  v. 
Steven*,  30  D.  611. 

Where  a  party  is  prevented  from  moving 
for  a  new  trial  by  the  dispersion  %i  the 
judges  who  composed  the  court  at  the  time 
of  the  trial,  it  is  a  proper  case  for  relief 
in  equity,  which  may  award  a  new  trial. 
Knifong  v.  Hendricke,  44  D.  386. 

A  new  trial  will  not  be  granted  after  the 
term  except  on  grounds  sufficient  to  have 
entitled  the  party  to  a  new  trial  if  applied 
for  at  the  term,  and  upon  the  showing  of  a 
sufficient  excuse  for  not  applying  at  that 
time.     Oou  v.  McClaren,  67  t>.  64& 

Where  a  motion  for  a  new  trial  was  taken 
to  the  "  next  term  "  of  the  (supreme  court  to 
be  holden  in  the  county,  without  describing 
the  term,  and  the  next  term  was  that  of 
September,  1867,  to  which  term  alone  the 

•  Jurisdiction  of  equity  to  grant  new  trials 
,  after  judgment  at  law,  see  note,  *7  D.  6»,  664 
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motion  could  by  law  be  taken,  and  the  clerk 
of  the  court,  in  his  record,  had  described  the 
term  to  which  it  was  taken  as  "  the  next 
term,  to  be  holden  on  the  second  Tuesday  of 
February,  1838,"  at  which  latter  term  he 
entered  the  case  on  his  docket,  —  fold,  on 
i  motion  to  strike  the  case  from  the  docket, 
that  the  motion  for  a  new  trial  was  to  be 
regarded  as  taken  to  the  September  term, 
and  the  clerk  a  entry  as  an  error,  and  that 
the  case  should  be  treated  as  if  it  had  been 
entered  in  the  docket  of  the  September  term 
and  properly  continued.  Redfield  v.  Buck, 
WD.  241. 

48.  The)  moving  papers,  generally. 
— In  all  cases  where  a  new  trial  is  moved 
for  upon  ground  of  surprise  or  newly  discov- 
ered evidence,  the  party  must,  in  his  affi- 
davit, set  forth  sueh  evidence  clearly  and 
explicitly,  and  if  possible  procure  the  affida- 
vits of  the  parties  whose  testimony  would 
constitute  such  new  evidence.  Roger*  v. 
Huie,  64  D.  800;  Forester  v.  Guard,  12  D.  141. 

An  allegation  on  a  motion  for  new  trial, 
that  a  party  was  taken  by  surprise,  is  not 
supported  by  the  record  when  there  is  no 
affidavit  of  the  fact,  and  nothing  to  show 
that  he  had  employed  due  diligence  to  ol>- 
tain  evidence.    May  v.  Hanson,  o3  D.  135. 

A  motion  for  a  new  trial,  statins  a  good 
iefense,  must  state  wherein  said  defense  con- 
sists.    Roger*  v.  Huie,  64  D.  300. 

A  motion  not  truly  stating  the  ground  of 
refusal  of  a  continuance,  which  is  excepted 
to,  should  be  overruled.  Jtankart  v.  Miller, 
68  D.  60S. 

The  moving  party  should  specify  in  his 
motion  for  a  new  trial,  on  ground  that  the 
findings  of  fact  are  against  the  evidence,  each 
particular  finding  of  fact  which  in  bis  opinion 
is  against  the  evidence,  he  Rom  v.  Roger*, 
89D.88. 

On  a  motion  for  a  new  trial,  both  the  judg- 
ment and  pleadings  of  the  parties  most 
appear  in  the  transcript  of  the  record,  in- 
dependent of  the  bill  of  exceptions,  to  enable 
the  appellate  court  to  determine  the  error 
assigned.  N.  0.  etc.  A  R.  Co.  ▼.  AUbriUon, 
75  D.  98. 

A  new  trial  will  not  be  granted  except  on 
statement  or  affidavits*  Jenkins  v.  Prink, 
89  D.  134. 

Where  the  defendant  in  an  action  of  as* 
sutnpsU,  against  whom  a  verdict  and  judg- 
ment had  been  obtained,  filed  a  bill  in  equity 
for  a  new  trial,  on  the  ground  of  newly  dis- 
covered evidence,  and  averred  that  due 
diligence  had  been  used  without  effect  to 

Srocure  the  evidence  at  the  trial,  —held,  on 
emurrer,  that  the  bill  would  lie.    Deputy 
v.  Tobias,  12  D.  248. 

49.  Opposing;  papers.  —The  fact  that 
a  moving  party  for  a  new  trial  neglected  to 
inform  the  court,  before  the  jury  retired,  of 
misconduct  on  the  part  of  jurors  during  the 
trial,  which  came  to  bis  knowledge,  will  not, 
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if  proved,  necessarily,  as  a  matter  of  law, 
defeat  the  motion  for  a  new  trial,  bat  will  be 
one  circumstance  to  be  considered  with  oth- 
ers by  the  court  in  determining  whether,  is 
their  discretion,  the  verdict  ought  to  be  set 
aside  and  a  new  trial  granted.  McDasuek  v. 
McDanieU,  94  D.  408. 

50.  Admissibility  of  jurors*  affida- 
vits to  impeach  verdict.*— Affidavits  of 
jurors  should  not  be  received  to  impeach 
their  verdict.  Little  v.  BirdweU,  73  0.  242; 
KtwwltOihY.  McMahon,  97  D.  236;  Gomnerw. 
Winton,  65  D.  761;  Newton,  v.  Booth,  37  D. 
596;  Bennett  v.  Baker,  34  D.  655;  Harris  v. 
Huntington,  4  D.  728;  by  showing  miscon- 
duct on  the  part  of  the  jury.  Sc  Martin 
v.  Desnoyer,  61  D.  494;  Clnogage  v.  Swan,  5 
D.  400;  or  that  they  misunderstood  the 
instructions.  Smith  v.  Barnes,  36  D.  515; 
Tyler  v.  Stevens,  17  D.  404;  or  that  they 
misapprehended  the  evidence,  or  what  were 
their  impressions  as  to  the  effect  of  their 
finding,  or  that  they  intended  something 
different  from  what  they  found  by  their 
verdict.  Clark  v.  Carter,  58  D.  485;  or  that 
a  verdict  was  obtained  by  a  resort  to  unjust 
or  unreasonable  methods.  EUedge  v.  Todd, 
34  D.  616;  or  that  the  officer  having  the  jury 
in  charge  was  guilty  of  misconduct  Knowi 
ton  v.  McMaJum,  97  D.  236. 

The  affidavits  of  jurors  showing  that  they 
agreed  upon  a  basis  upon  which  toe  ealcula- 
tion  of  the  amount  to  be  recovered  should 
be  made,  and  that  there  was  a  "t**^  in 
making  the  calculation,  cannot  he  received 
on  a  motion  for  a  new  trial.  Wither*  v. 
Fiscus,  13  R.  283. 

The  affidavit  of  a  Juror,  which  avers 
"that  he  did  not  understand  English  well 
enough  to  understand  and  act  intelligently 
upon  a  Jury,  and  that  he  could  not  noon  said 
trial  understand  fully  what  the  suitresses 
swore  to,  and  that  he  had  to  have  an  inter* 
preter  in  the  jury-room  to  explain  to  hiss 
some  of  the  material  points  of  the  tastv 
mcny,"  is  inadmissible  to  impeach  the  ver- 
dict, in  so  far  as  it  relates  to  what  occurred 
in  the  jury-room,  but  is  admissible  as  te 
the  remainder,  to  show  the  incompetency  of 
the  affiant  to  act  as  a  juror  by  reason  of  hsj 
want  of  knowledge  of  the  Knglish  laanaga, 
Shaw  v.  Ftsk,  94  D.  547. 

The  affidavits  of  jurors  will  not  be  re- 
ceived to  impeach  their  verdict,  bat  will  he 
received  to  substantiate  it  WUmm  v.  Ben 
ryrnan,  63  D.  78;  Leightom  v.  8aryes*\  64  IX 
323. 

Whether  the  affidavit  of  a  juror  may  he 
admitted  to  show  the  misconduct  of  the  pre- 
vailing party,  where  refusal  to  admit  it 
would  clearly  work  great  hardship  or  injus- 
tice, quawt*  KnowUon  v.  McMahon,  97  D.  23tw 

•Affidavits  of  Jurors  to  Impeach 
see  note.  '*  tK  475-nt- 

Amdarit  of  Jurors  te 
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The  affidavits  of  third  persons  of  Jurors9 
declarations  are  incompetent  to  show  mis- 
eoodnot  on  the  part  of  the  jury,  and  thus 
impeach  and  avoid  the  verdict.  8t  Martin 
v.  Desnoyer,  61  D.  494. 

The  affidavit  of  a  juror,  sworn  to  be  cor- 
rect by  another  party,  is  equivalent  to  the 
bitter's  original  affidavit.  Wilson  v.  Berry- 
sum,  63  D.  78. 

The  foreman  of  a  jury  by  mistake  an- 
nonnced  a  verdict  different  from  that  agreed 
to  by  the  jnry,  and  the  verdict  was  so  re- 
corded. Held,  that  affidavits  of  the  jurors 
were  competent  evidence  to  prove  the  mis- 
take.    Dalrymple  v.  Williams,  20  R.  544. 

51.  Impeaching  verdict  by  testi- 
mony of  jurors. — Jurors  cannot  after- 
ward impeach  a  verdict  to  which  they  have 
assented.  Avthorpr.  Backus,  1  D.  26;  For- 
ester v.  Guard,  12  D.  141. 

A  traverse  juror  is  not  a  competent  wit- 
ness to  prove  misbehavior  in  the  jury. 
Sawyer  v.  Hannibal  etc  R,  R.  Co.,  90  D.  382. 

The  testimony  of  jurors  is  admissible  to 
prove  that  a  mistake  was  made  in  open 
court,  by  the  clerk  in  entering,  or  the  court 
in  directing,  a  verdict  different  from  that 
found.     Jackson  v.  Dickenson,  8  D.  236. 

52.  Such  affidavits  and  testimony 
admissible  to  sustain  verdict.  —  The 
affidavits  of  jurors  may  be  received  in  evi- 
dence in  exculpation  of  themselves  and  in 
support  of  their  verdict,  when  such  verdict 
is  impeached  on  the  ground  of  the  improper 
conduct  of  the  jnry.  Tennty  v.  Evans,  40 
D.  166. 

On  a  motion  for  a  hew  trial  on  the  ground 
of  bias  on  the  part  of  one  of  the  jurors,  the 
evidence  of  jurors  as  to  the  motives  and  in- 
fluences which  affected  their  deliberations  is 
inadmissible,  either  to  impeach  or  to  sup- 
port the  verdict.  But  a  juryman  may  tes- 
tify to  any  facts  bearing  upon  the  question 
of  the  existence  of  any  extraneous  influence, 
although  not  as  to  how  far  that  influence 
operated  upon  his  mind.  So  a  juryman 
may  testify  in  denial  or  explanation  of  acts 
or  declarations  outside  of  the  jury-room, 
where  evidence  of  such  acts  has  been  given 
as  ground  for  a  new  trial.  Woodward  v. 
Leavttt,  9  R.  49. 

53.  Hearing  and  determining  the 
motion,  generally.  —  Where  a  motion  for 
a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  is  made,  the  ground  of  sur- 
prise mav  also  be  added,  if  it  exists,  and  the 
whole  will  then  be  heard  together.  Rapelye 
v.  Prince,  40  D.  267. 

A  motion  for  a  new  trial  on  the  ground  of 
surprise  will  be  heard  only  at  the  special 
term.  When  the  motion  is  made  where 
there  is  also  a  case  or  bill  of  exceptions,  the 
decision  on  the  motion  may  be  suspended 
until  the  calendar  cause  is  argued.     io. 

A  verdict  will  not  be  set  aside  in  part. 
Knowles  v.  Dow,  66  D.  163. 
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A  verdiot  will  not  be  set  aside  for  slight 
cause.    Lee  v.  Ashbrook,  65  D.  110. 

Instructions  not  excepted  to,  but  which 
appear  from  the  record  to  have  been  given  or 
refused,  are  open  for  consideration,  under 
the  statute  of  Mississippi,  on  motion  for  s 
new  trial.    Mayer  v.  McLure,  72  D.  1 90. 

As  a  general  rule,  no  questions  can  be  con* 
sidered  on  motion  for  new  trial  except  those 
that  were  raised  at  the  trial;  but  where  the 
facts,  as  allowed  by  the  judge  and  conceded 
by  both  parties,  show  a  fatal  defect  in  the 
title  of  the  plaintiff  in  an  action  of  trespass 
and  ejectment,  which  could  not  have  been 
obviated  by  further  proof  on  his  part,  the 
court  may,  on  such  a  motion,  consider  the 
point  still  open  and  dispose  of  the  case  in 
such  a  manner  as  justice  seems  to  require. 
FUzpatrkk  v.  Fitapatrick,  75  D.  681. 

54.  Granting  new  trials  discretion* 
ary,  not  matter  of  right  —  Applications 
for  new  trials  are  addressed  to  the  sound  dis- 
cretion of  the  court.  Myers  v.  BrowncU,  16 
D.  729;  and  will  not  be  granted,  though  the 
evidence  might  have  justified  a  different  re- 
sult, if  the  court  is  satisfied  that  substantial 
justice  has  been  done  between  the  parties. 
Smith  v.  Shultz,  32  D.  33. 

Granting  or  refusing  a  new  trial  is  in  the 
discretion  of  the  court,  where  a  party's  own 
witness  testifies  in  such  manner  as  to  sur- 
prise the  party  calling  him,  after  due  caution 
used  to  learn  what  he  will  establish  on  the 
trial    Delmas  v.  Margo,  78  D.  516. 

Granting  of  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  a  matter  rest- 
ing in  the  sound  discretion  of  the  judge  try* 
ing  the  cause.  Merchants*  etc.  Ins.  Co.  v. 
Curran,  100  D.  861.  And  the  action  of  the 
court  making  such  order  will  not  be  reviewed 
on  appeal.  Lawrence  v.  Ely,  97  D.  768) 
Sanford  Mfg.  Co.  t.  Wiggin,  40  D.  198. 

Trial  courts  should  not  fall  into  the  prac- 
tice of  regarding  motions  for  new  trial  as 
mere  matters  of  form.  The  means  of  doing 
justice  are  more  extended  in  those  courts, 
and  further  errors  should  be  corrected  by 
the  court  in  which  they  were  committed* 
Floyd  v.  Ricks,  58  D.  374. 

55.  Granting  new  trial  on  terms.  — 
A  new  trial  may  be  granted  upon  terms,  the 
most  usual  being  the  payment  of  costs. 
Buntaht  v.  Mosgrove,  76  D.  789. 

An  order  granting  a  new  trial  may  be 
vacated  if  the  terms  imposed  are  not  com- 
plied with  before  the  new  trial,  this  being  a 
condition  precedent.     lb. 

A  new  trial  cannot  be  granted  upon  terms 
changing  the  nature  of  a  contract  and  shut- 
ting out  the  evidence  to  support  it  Wallace 
v.  Floyd,  72  D.  620. 

A  uew  trial  granted  upon  the  terms  that 
a  defense  may  be  made  "as  to  the  value  of 
plaintiff's  services  "  does  not  restrict  or  pre- 
scribe the  mode  or  kind  of  proof  by  which 
the  value  of  services  is  to  be  ascertained,  lb. 


NEW  TRIAL,  n,  III,  1. 


1518 
For  Index  to  Notes  In  American  Decisions  and  American  Reports,  see  Tol 

Where  a  verdict  for  the  plaintiff  is  set 
aside  on  his  own  motion,  and  a  new  trial 
granted  him  on  the  payment  of  costs,  he  has 
ao  right  to  move  iu  the  cause  until  he  has 
demanded  the  taxed  bill  of  costs  from  the 
defendant  and  tendered  himself  ready  to 
pay  it    Somen  v.  Sloan,  35  D.  526. 

A  notice  of  the  trial  of  a  cause  before  the 
payment  of  costs,  where  a  verdict  was  set 
aside  on  the  payment  of  costs,  is  irregular, 
and  the  irregularity  is  not  cared  by  after- 


wards asking  for  the  taxed  bill  and  offering 
to  pay  it.     iA. 

06.  Number  of  new  trial*  granted. 
—  Only  in  a  very  extraordinary  case  should 
a  new  trial  be  granted  after  two  verdicts  on 
matters  of  fact.  Burbari  v.  Bucher,  4  1). 
457. 

There  is  no  rule  of  law  against,  granting  a 
new  trial  after  two  concurring  verdicts,  and 
the  court  will  not  hesitate  if  the  verdicts 
are  against  law.  Commissioner*  v.  Ross,  5  D. 
383. 

A  second  new  trial  will  n6t  be  granted, 
under  the  practice  act  of  Missouri,  unless 
the  jury  have  misbehaved  or  misconstrued 
the  law  as  expounded  to  them  by  the  court 
Cooper  v.  Maupin,  35  D.  456. 

57.  The  order,  and  its  effect  — A 
new  trial  reopens  all  issues  in  a  cause  when 
asked  and  granted  in  general  terms,  although 
some  of  the  issues  were  found  in  favor  of 
the  party  asking  for  the  new  trial,  and  the 
court  will  not  ordinarily  restrict  the  new 
trial  to  the  issues  found  against  suoh  party, 
without  the  consent  of  the  adverse  party. 
Foster  v.  Browning,  67  D.  505. 

68.  Reviewing  the  order  in  appel- 
late court  —  New  trial  will  not  be  granted 
for  error  in  the  instructions,   nor  on  the 

ground  of  surprise,  unless  the  evidence  is 
efore  the  appellate  court  to  enable  it  to 
determine  whether  any  error  has  been  com* 
mitted.     Blue  v.  Kibby,  15  D.  95. 

A  court  should  not  entertain  a  motion  for 
a  new  trial,  based  upon  grounds  which  are 
included  in  a  bill  of  exceptions,  without  first 
requiring  the  party  to  waive  the  bill;  but  if 
the  court  does  entertain  such  motion  without 
requiring  the  waiver,  an  appellate  court  will 
not  refuse  to  consider  the  bill.  West  v.  Ctro- 
MPgltam,  33  D.  300. 

The  supreme  court  will*  grant  a  new  trial 
after  it  has  been  denied  by  the  lower  court 
only  in  extreme  cases,  that  are  strong  and 
unequivocal,  or  of  gross  injustioe,  or  where 
there  was  no  evidence,  or  the  verdict  is  pal- 
pably contrary  to  the  evidence.  Halt  v. 
Page,  48  D.  235. 

1IL  New  Trial  in  Criminal  Cases. 

1.  Grounds, 

59.  Upon  what  grounds  granted, 
generally.  —  A  plea  of  guilty  may  be  with- 
drawn, and  new  trial  awarded,  on  the  affi- 
davit of  the  defendant,  with  corroborating 


proof,  that  such  plea  and  the  submission  ol 
his  case  were  made  through  fear  and  official 
misrepresentations,  and  in  ignorance  of  his 
rights.     Swang  v.  State,  88  D.  503. 

A  person  accused  of  murder  had  when 
arraigned  pleaded  not  guilty.  There  were 
threats  and  danger  of  lynching,  which  terri- 
fied him  and  his  oonnsel,  by  reason  of  which, 
and  at  the  urgent  solicitation  of  his  counsel, 
he  withdrew  his  first  plea,  and  pleaded  guilty, 
and  was  sentenced.  Held,  that  he  was  en- 
titled to  a  new  trial.  Sanders  v.  State,  44 
R.29. 

60.  Refusal  of  continuance).  —  A 
new  trial  must  be  allowed  when  a  party  dis- 
covers material  evidence  during  the  trial  of 
a  criminal  case,  and  the  court  will  not  con- 
tinue or  suspend  the  cause  to  enable  the 
party  to  obtain  such  testimony.  Monday  v. 
State,  79  D.  314. 

61.  Absence  of  defendant  during  mo- 
tion. —  The  .presence  of  the  defendant  in  a 
criminal  case  upon  the  hearing  of  &  motion 
in  his  behalf  for  a  new  trial  is  not  a  matter 
of  right;  and  his  absence  will  not  invalidate 
the  proceedings,  or  a  sentence  subsequently 
passed  upon  him.  Conu  v.  CosteUo,  23  K. 
277. 

62.  Incompetency  or  absence)  of 
counsel.  — Where  a  verdict  ol  guilty  ii*  a 
case  of  felony  is  received  in  the  absence  of 
the  prisoner's  counsel  without  his  fault,  and 
the  right  to  poll  the  jury  is  thus  lost;  it  is 

rund  for  a  new  trial.     Smith  v.  State,  37 
845. 

63.  Error  in  admitting  evidence.— 
Although  there  may  be  sufficient  legal  evi- 
dence to  justify  a  verdict,  a  new  trial  must 
nevertheless  be  granted  if  incompetent  evi- 
dence was  admitted,  because  it  cannot  be 
known  on  which  the  jury  relied.  State  v. 
Alien,  9  D.  616. 

The  admission  of  incompetent  evidence 
to  support  a  charge  afterwards  abandoned  is 
no  ground  of  reversal;  as  where  in  an  in- 
dictment for  nuisance  for  obstructing  a  high- 
way it  is  also  charged  that  the  defendant, 
by  delivering  swill  in  the  street,  created  of- 
fensive smells,  and  under  the  latter  charge 
incompetent  evidence  as  to  the  depreciation 
of  property  in  the  neighborhood  was  admit- 
ted, and  the  charge  was  subsequently  ex- 
pressly abandoned,  and  a  conviction  sought 
solely  for  the  obstruction.  People  v.  Cum- 
ningliam,  43  D.  709. 

An  error  which  manifestly  and  necessarily 
caused  no  injury  to  a  party  affords  him  no 
ground  for  a  new  trial.     To. 

The  testimony  of  a  witness  who  was  in- 
toxicated at  the  time  of  an  occurrence  to 
which  he  testifies,  and  who  shortly  after- 
wards had  temporarily  forgotten  some  of 
the  facts,  is  subject  to  suspicion,  which,  m 
the  absence  of  corroboration,  will  warrant  a 
new  trial,  in  a  criminal  case.  State  v.  Smart, 
56  D.  683. 
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On  a  criminal  trial  and  conviction,  where 
the  only  evidence  against  the  defendant  was 
the  testimony  of  two  girls,  nine  and  eleven 
yean  old,  respectively,  and  leading  ques- 
tions were  allowed  to  be  put  to  them  under 
objection,  —  held,  that  a  new  trial  should  be 
granted.    Com  v.  People,  39  R.  28. 

64.  Error  in  disregarding  evidence. 
—  Exculpatory  testimony  may  properly  be 
disregarded  by  a  jury  when  it  is  relied  on 
by  a  defendant  to  roout  a  prima  fade  ease 
of  guilt  established  by  the  state;  if,  from  its 
own  intrinsic  weight,  consistency,  or  proba- 
bility, it  be  such  as  to  make  it  incredible;  or 
if  it  conflict  with  facts  clearly  established, 
and  implicating  the  defendant  in  the  crime 
charged;  or  if  it  conflict  with  other  circum- 
stances properly  subjecting  it  to  suspicion. 
And  if  the  jury,  in  determining  the  credi- 
bility of  witnesses,  disregard  such  testimony, 
and  And  the  defendant  guilty,  it  is  not  error 
to  refuse 'a  new  trial.  Monroe  v.  State,  76 
D.  58. 

65.  Error  in  counsel's  address  to  the 
Jury.  —  It  is  not  such  a  comment  upon  a 
prisoner's  failure  to  testify,  under  the  Ohio 
act  of  1867,  as  will  constitute  good  cause  for 
granting  a  new  trial,  where  the  counsel  for 
the  state,  in  arguing  the  case  to  the  jury,  and 
claiming  a  met  to  have  been  established,  was 
interrupted  by  the  prisoner  by  a  contra- 
dictory statement,  and  replied,  "You  had 
an  opportunity  to  testify  in  this  case,  and 
did  not  do  so,"  it  not  appearing  that  the 
court  was  in  any  way  derelict  in  duty. 
Calkins  v.  State,  98  D.  121. 

When  the  prosecuting  attorney,  on  the 
trial  of  an  indictment,  commented  on  the 
omission  of  the  prisoner  to  testify  in  his  own 
behalf,  a  new  trial  will  be  granted  in  case  of 
conviction,  notwithstanding  the  court,  on 
the  prisoner's  objecting,  had  checked  the  at- 
torney in  his  remarks,  and  instructed  the 
jury  to  pay  no  attention  to  what  had  been 
■aid.     Long  v.  State,  26  R.  19. 

On  a  criminal  trial,  the  public  prosecutor, 
In  addressing  the  jury,  denounced  defendant 
as  a  "  fellow,"  and  a  "land  thief,"  and  " as 
guilty  as  hell ";  and  the  prisoner  having  pre- 
viously been  convicted  and  got  a  new  trial, 
the  prosecutor  said  the  new  trial  was  ob- 
tained "by  a  dodge  and  technicality,"  and 
boasted  of  his  ability  to  convict  him  before 
twelve  honest  men  as  many  times  as  he 
could  get  a  new  trial.  The  statute  forbade 
any  allusion  to  a  former  conviction.  On  ac- 
count of  this  language,  the  defendant  being 
convicted,  a  new  trial  was  granted,  although 
the  trial  judge  admonished  the  jury  to  dis- 
regard it.     Hatch  v.  State,  34  R.  751. 

The  abuse  of  counsel's  privilege  of  argu- 
ment, in  order  to  warrant  a  new  trial,  must 
hare  been  so  gross  as  to  prejudice  the  pris- 
oner's rights.     McConneU  v.  State,  58  R.  647. 

60.  Erroneous  instructions.  —  That 
the  jurors  misunderstood  the  instructions  of 
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the  court  is  sufficient  ground  for  setting 
aside  the  verdict  and  granting  a  new  trial 
Packard  v.  United  States,  48  D.  375. 

A  new  trial  was  granted  where  a  general 
verdict  of  guilty  was  rendered  on  an  indict* 
■lent  charging  two  distinct  felonies  and  a 
misdemeanor  growing  out  of  one  of  them, 
because  the  report  left  it  doubtful  whether 
the  jury  were  fully  instructed  ss  to  the  ef- 
fect of  such  a  verdiot,  and  because  the  court 
did  not,  of  its  own  motion,  compel  an  elec- 
tion.   State  v.  Nelson,  94  D.  130. 

67.  Disqualification  of  Jurors.  —  The 
fact  that  one  of  the  jurors  in  a  criminal  case 
had  made  up  his  mind  against  the  prisoner, 
though  he  swore  that  he  had  formed  no 
opinion,  if  discovered  and  shown  by  affidavit 
after  the  trial,  will  furnish  ground  for  a  new 
trial.     Nomaque  v.  People,  12  D.  157. 

68.  Tampering  with  the  jury.*  — 
That,  on  a  trial  for  counterfeiting,  the  jurors, 
on  entering  their  room  for  deliberation,  find 
a  placard  there  posted  charging  one  of  their 
number  with  being  a  counterfeiter,  is  no 
ground  for  setting  aside  their  verdict  or 
granting  a  new  triaL  Halt  v.  Com.,  29  D. 
236. 

A  verdict  against  a  prisoner  should  be  set 
sside  in  a  criminal  action,  where  he  is 
charged  with  an  assault  to  commit  murder, 
and  is  on  trial,  and  a  regular  juror  who  was 
attending  court,  but  was  not  sitting  in  the 
case,  said  to  one  of  the  sitting  jurors,  that  he 
guessed  defendant  was  a  hard  case;  that  he 
had  heard  that  when  defendant  was  in  the 
book  business  at  the  South,  a  doctor  refused 
to  take  a  book  subscribed  for,  because  it  was 
not  bound  according  to  the  contract,  and 
that  defendant  drew  two  pistols  and  threat- 
ened to  blow  the  doctors  brains  out  if  he 
did  not  take  it  State  v.  Andrews,  76  D. 
593. 

69.  Misconduct  of  officer  in  charge  of 
jury.  —  Conversations  between  officers  in 
the  hearing  of  a  jury,  in  which  one  of  the  of- 
ficers stated  that  "  it  was  a  worse  case  than 
Dyson's,"  and  the  other  stated  that  "  public 
opinion  was  against  the  accused,"  constitute 
good  cause  for  setting  the  verdiot  aside. 
Nelms  v.  State,  53  D.  94. 

Communications  between  sn  officer  and  a 
juror,  touching  the  subject  of  their  delibera- 
tions, will  be  good  cause  for  setting  the  ver- 
dict aside.     1h. 

A  criminal  conviction  will  be  set  aside  if 
the  officer  in  charge  of  the  jury  remained  in 
their  room  during  their  deliberations,  al- 
though he  did  not  speak  to  them.  People  v. 
Knavp,  36  R.  438. 

The  presence  of  the  officer  who  has  charge 
of  the  jury  in  a  capital  case,  in  their  room 
during  part  of  their  deliberations,  is  not  a 
sufficient  cause  for  setting  aside  a  verdict  of 
guilty,  unless  it  appears  that  the  jury  were 

*  Association  between  juror  aud  attorney  pend- 
ing trial,  see  note,  48  K.  B47-349. 
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improperly  influenced  or  the  rights  of  the 
accused  were  prejudiced  thereby.  Qatney  v. 
People,  37  R  109;  Crockett  r.  State,  38  R 
733.  • 

70.  Irregularities  in  the  jury-room. 

—  A  new  trial  will  not  be  granted  in  a  criminal 
ease  because  the  jury,  without  the  permis- 
sion of  the  court,  took  to  their  room  papers 
which  were  giren  in  evidence,  if,  so  far  as 
appears,  the  papers  were  taken  inadvertently, 
and  not  through  the  improper  intervention 
of  any  person,  and  it  is  not  shown  that  the 
jury  used  them.  Berth  v.  8tate,  74  D. 
263. 

Where  an  officer  in  charge  of  a  jury,  in  a 
ease  of  burglary,  by  their  request,  but  with- 
out authority  of  trie  court,  furnishes  them 
with  an  atlas,  which  they  examine  in  their 
deliberations,  their  verdict  of  conviction  is 
void,  it  not  affirmatively  appearing  that  no 
improper  influence  was  thus  produced  on  the 
jury.     State  v.  Lank,  33  R.  215. 

71.  Communications  with  the  jury. 

—  A  jocular  conversation  between  a  juror  in 
a  criminal  case,  and  a  by-stander,  in  the  pres- 
ence of  the  officer  in  charge  of  jury,  upon  a 
matter  not  connected  with  the  case  on  trial, 
is  no  ground  for  a  new  trial.  PrUcheU  v. 
ftofe,  62  D.  468. 

The  defendant,  being  indioted  for  felony, 
applied  for  a  postponement,  swearing  to  the 
aDsence  of  material  witnesses,  including  his 
father.  In  presence  of  some  of  the  regular 
panel  of  petit  jurors,  who  afterward  sat  on 
the  trial,  the  presiding  judge,  on  denying 
the  motion,  publicly  deolared  the  affidavit 
false;  that  \he  defendant's  father  had  told 
him  he  would  have  nothing  to  do  with  the 
defendant;  that  the  defendant  had  com- 
mitted perjury,  and  that  a  grand  jury  would 
be  required  to  investigate  it  The  jurors 
testified  that  these  remarks  raised  no  opinion 
or  bias,  and  excited  no  prejudioe  in  their 
minds  against  defendant.  Held,  that  a  con- 
viction should  be  set  aside.  Bowman  v. 
State,  56  R  750. 

72.  Misconduct  of  jurors. —It  is  a 
juror's  duty  not  to  allow  himself  to  hear 
conversations  concerning  the  case  he  is  sit- 
ting in,  and  if  it  cannot  otherwise  be  done, 
he  should  inform  the  parties  present  that  he 
is  a  juror  sitting  in  the  case,  and  request 
them  not  to  converse  about  the  matter. 
State  v.  Andrew*,  76  D.  593. 

Where,  on  a  trial  for  murder,  during  a  re- 
cess of  the  court,  a  jury  is  committed  to  the 
sheriff,  who  is  sworn  to  keep  them,  and  he 
goes  out  with  a  part  of  the  jury,  leaving  the 
others  in  the  jury-room,  with  the  door  locked 
or  closed,  with  his  deputy,  who  was  not 
sworn  to  keep  them,  this  is  not  misconduct 
of  the  jury  for  which  the  court  will  grant 
the  accused  a  new  trial.  Trim  v.  Corn.,  08 
D.  765. 

*  Presence  of  officer  in  jury-room  during  de- 
liberations of  Jury,  see  note,  86  EL  441. 442. 
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In  a  trial  for  murder,  after  the  jury  wen 
charged  and  put  in  the  care  of  a  bailiff;  ths 
bailiff;  with  two  of  them,  went  to  a  liquor 
and  billiard  saloon,  where  other  persons  were 
drinking  and  playing  billiards,  and  the  bailiff 
procured  for  each  of  them  a  drink  of  brandy, 

ner-wine,  nutmeg,  and  sugar,  which  they 
ik,  and  which  was  paid  for  by  one  of 
them.  The  evidence  showed  that  the  bailiff 
asked  the  saloon-keener  if  he  could  not  fix 
up  something  for  said  jurors  for  the  diarrhosa, 
but  it  does  not  appear  where  the  other  jurors 
were  at  the  time  when  the  two  with  the 
bailiff  were  in  the  saloon.  There  was  no 
attempt  to  show  that  the  jurors  were  really 
suffering  from  diarrhoea,  bow  much  liquor 
they  drank,  what  effect  it  had  upon  their 
fitness  to  deliberate  on  the  case,  or  in  any 
other  way  to  break  the  force  of  the  showing 
made  by  the  defendant.  The  jury  brought 
in  a  verdict  of  murder  in  the  first  degree. 
Held,  that  this  was  such  misconduct  in  the 
jurors  as  to  require  the  setting  aside  of  the 
verdict  and  the  granting  of  a  new  triaL 
Dans  v.  State,  9  R.  760. 

73.  Drinking  liquor  by  jurors.*— 
The  mere  drinking  of  spirituous  liquors  by 
the  jurors  is  enough  to  set  aside  the  verdict 
People  v.  Douglas*,  16  D.  332;  Com.  v. 
Wormley,  66  D.  162;  Jone*  v.  State,  62  D. 
550;  Ryan  v.  Harrow,  1  R  302;  Dam*  v. 
State,  9  R  760;  People  v.  Gray,  44  R  649. 

Where,  however,  the  liquor  was  used  as  a 
medicine,  it  was  held  not  to  vitiate  the  ver- 
dict in  the  absence  of  any  showing  that  it 
was  so  used  without  the  knowledge  of  the 
defendant's  counsel,  or  that  the  effects  were 
intoxicating.    State  v.  Morpkg,  11  R  122. 

The  fact  that  a  juror,  in  a  prosecution  for 
homicide,  during  the  progress  of  the  trial, 
used  intoxicating  liquor,  combined  with 
other  curative  agents,  as  a  medicine,  without 
medical  advice,  will  not  vitiate  the  verdict, 
in  the  absence  of  any  showing  that  it  was  so 
used  without  the  knowledge  of  the  prisoner 
or  his  counsel,  or  that  its  effects  were  intoxi- 
cating,   lb, 

A  conviction  in  case  of  homicide  wiD  not 
be  set  aside  on  proof  that  the  jury  drank  in- 
toxicating liquors  while  consulting  on  their 
verdict,  unless  it  appears  that  intoxication 
or  other  improper  conduct  was  the  result. 
State  v.  West,  33  R  506;  or  unless  it  is 
shown  that  the  defendant  was  thereby  pre- 
judiced. State  v.  Bruce,  30  R  403;  or  the 
drink  was  supplied  by  an  interested  party. 
State  v.  Baber,  41  R  314. 

A  conviction  in  a  capital  case  is  not  in- 
validated by  the  mere  fact  that  some  of  the 
jury  drank  intoxicants  during  the  trial  and 
after  submission,  and  that  the  court  allowed 
them  to  go  together  in  charge  of  an  officer  to 
a  theater.    Jone*  v.  People,  46  R.  526. 

*  Intoxicating  Honors,  drinking  of,  by  Juror. 
when  avoids  verdict,  see  notes,  9  &.  764, 765;  86  D. 
257,358 
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74.  Separation  of  the  jury.*  — The 

mere  separation  of  a  jury,  contrary  to  the 
direction  of  the  court,  is  not  a  sufficient 
cause  for  setting  aside  a  verdict;  but  if, 
during  the  progress  of  the  trial  of  an  indict* 
men t  for  murder,  two  of  the  jurors  separate 
from  their  fellows,  go  to  their  lodgings,  drink 
spirituous  liquors,  though  not  enough  to 
affect  them,  and  one  of  them  converses  on 
the  subject  of  the  trial,  a  new  trial  must  be 
granted.     People  ▼.  Douglass,  15  D.  832. 

The  separation  of  the  jury  on  trial  of  a 
criminal  case,  caused  by  the  absenting  them- 
selves of  some  of  the  jurors  from  the  re- 
mainder of  the  jury,  after  it  had  retired  from 
court  for  the  night,  for  the  space  of  fifteen 
or  twenty  minutes,  without  their  being  in 
charge  of  an  officer,  will  vitiate  the  verdict 
of  conviction  in  the  case,  and  entitle  tho 
prisoner  to  a  new  trial,  without  its  being 
required  of  him  to  show,  in  addition  to  these 
facts,  that  the  jurors  were,  after  their  sepa- 
ration, tampered  with.  McLam  v.  State,  31 
D.  573. 

Juries  should  not  be  permitted  to  separate, 
in  capital  cases,  after  they  have  been  sworn, 
either  with  or  without  the  consent  of  the 
prisoner.     State  v.  Hornsby,  41  D.  305. 

Misconduct  and  abuse  will  always  be  pre- 
sumed upon  a  separation  of  the  jury  in  a 
capital  case.     /ft. 

A  separation  of  the  jury,  in  a  criminal 
ease,  is  a  ground  of  new  trial,  unless  it  was 
with  the  prisoner's  consent,  or  through  mis- 
apprehension, accident,  or  mistake,  on  the 
Krt  of  the  jury,  and  could  by  no  possibility 
ve  injured  the  prisoner.  McKmney  v.  Peo- 
ple, 43  D.  65. 

The  common  law  forbidding  separation  of 
a  jury  in  a  capital  case  before  they  have  been 
discharged  is  of  substantial  purport,  and  a 
disobedience  thereof  will  invalidate  the  ver- 
dict.    Peiffer  v.  Com.,  53  D.  605. 

The  separation  of  a  jury  on  an  indictment 
for  murder,  after  they  have  been  impaneled 
and  sworn,  although  with  the  defendant's 
consent,  invalidates  their  verdict,  and  the 
prisoner  will  be  held  to  answer  another  in- 
dictment,   lb. 

The  separation  of  a  jury  without  leave  of 
the  court,  after  they  are  sworn,  is  not  suffi- 
cient ground  for  setting  aside  a  verdict,  either 
in  a  criminal  or  civil  case,  where  the  court  is 
satisfied  that  the  party  complaining  has  not 
and  could  not  have  sustained  any  injury. 
Roberta  v.  State,  58  D.  528. 

The  burden  is  on  the  prosecution,  in  a 
case  of  an  irregular  separation  of  the  jury, 
to  satisfy  the  court  that  the  prisoner  has  sus- 
tained no  injury  therefrom.     lb. 

A  verdict  will  not  be  disturbed  because  of  an 
irregular  separation  of  the  jury,  if  the  court 
assumes  the  burden  of  fairly  and  properly 
inquiring  into  the  circumstanoes,  in  part  by 

*  Separation  of  the  jury  In  crlminaltCatea,  when 
ground,  see  note,  -a  1).  8CHS7. 
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an  examination  of  the  jurors  upon  oath,  and 
is  satisfied  that  nothing  has  occurred  which 
may  be  injurious  to  the  prisoner.     lb. 

A  verdict  is  not  vitiated  by  the  fact  that 
the  jury  became  separated  while  the  bailiff 
was  conducting  them  through  a  crowd,  it 
not  appearing  that  the  jury  had  conversed 
with  other  persons.  Jones  v.  State,  62  D. 
550. 

On  the  trial  of  an  information  for  murder, 
which  lasted  through  five  days,  the  jury  was 
permitted  to  separate  for  meals  and  at  night, 
and  during  one  Sunday.  The  defendant  was 
convicted  of  manslaughter.  Held,  that  in 
the  absence  of  proof  that  this  separation  of 
the  jury  worked  no  harm  to  the  defend- 
ant, the  verdict  was  void  and  should  be  set 
aside,  and  a  new  trial  granted.  Rowan  v. 
State,  11  R  559. 

During  the  trial  of  a  capital  felony  the 
jury  were  lodged  every  night  in  a  hotel  On 
the  third  night  the  hotel  was  destroyed  by 
fire.  The  jury,  escaping,  became  separated 
for  an  hour  or  more,  some  of  them  mingling 
with  the  crowd  about  the  fire,  others  going 
home.  On  an  examination  by  the  court, 
•very  juror  swore  that  during  the  separation 
no  one  had  spoken  to  him  or  in  his  presence 
on  the  subject  of  the  trial  The  prisoner 
did  not  object  to  the  continuing  of  the  trial, 
but  refused  to  assent,  or  waive  any  right  or 
advantage  resulting  to  him  from  the  separa- 
tion. Conviction  being  had,  —  held,  that  the 
prisoner  was  entitled  to  a  new  trial  Early 
v.  State.  28  R.  409. 

After  the  retirement  of  the  jury  on  a 
murder  trial,  one  of  them  was  taken  very  ill; 
be  was  put  in  bed  in  a  communicating  room, 
a  physician  was  summoned,  who  attended 
him  there,  not  speaking  to  the  others  at  all, 
nor  to  him  on  the  subject  of  the  trial.  It 
appearing  that  the  prisoner  sustained  no  in- 
jury,—  held,  that  a  verdict  of  guilty  was 
not  vitiated.     Ooersen  v.  Com.,  51  R.  534. 

On  a  murder  trial,  after  the  case  was  sub- 
mitted to  the  jury,  members  of  the  jury 
were  permitted  to  go  to  a  privy  seventy-fivo 
yards  distant,  unattended  by  an  officer.  It 
was  not  shown  that  any  one  did  or  could 
communicate  with  them.  Held,  no  error. 
State  v.  State,  60  R.  70. 

75.  Irregular  arrival  at  verdict.  — 
On  a  trial  for  murder,  the  jurors  agreed  that 
the  term  of  imprisonment  to  be  inflicted 
should  be  ascertained  by  dividing  the  aggre- 
gate number  of  years  voted  for  by  twelve. 
The  result  was  fifteen  years  and  nine  months. 
Then  it  was  agreed  to  add  three  months,  as 
it  was  not  customary  to  return  verdicts  for 
fractions  of  years;  and  the  verdict  was  re- 
turned for  sixteen  years.  Held,  a  chance 
verdict,  and  set  aside.  WiUiams  v.  State,  54 
R  404. 

76.  Irregular  reception  of  verdict.  — 
No  irregularities  are  waived  in  a  capital 
case;  for  the  prisoner  is  considered  as  staudV 
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ing  on  all  his  rights.  Hence,  if  by  agreement 
between  his  eonnsel  and  the  prosecutor  the 
jury  return  their  rerdict  to  the  clerk*  and  it 
is  delivered  in  court  in  their  absence,  the 
prisoner  is  entitled  to  a  new  trial,  notwith- 
standing inch  agreement.  Nomaqm  r.  Peo- 
ple, 12  D.  107. 

After  the  jurors  hare  separated  after  a 
general  rerdict,  it  is  irregular  to  make  new 
inquiries  and  explanations;  but  the  accused 
not  being  injured  thereby,  the  rerdict  will 
not  be  set  aside.  State  v.  Wkittier,  38  D. 
272. 

Discharging  the  jury  without  calling  orer 
their  names  on  return  of  rerdict  of  guilty  in 
a  criminal  case,  where  the  verdict  is  received 
and  read  while  they  are  all  in  the  box,  after 
the  prisoner  has  stated,  on  inquiry,  that 
he  does  not  wish  them  polled,  and  knows  no 
reason  why  the  rerdict  should  not  be  re- 
ceived, is  no  ground  for  a  new  trial,  where 
the  jurors  are,  within  a  few  minutes,  reas- 
sembled by  the  court  and  each  one  declares 
that  he  was  in  the  box  when  the  rerdict  was 
read  and  heard,  and  that  he  agreed  to  it. 
Mitchell  v.  State,  68  D.  493. 

77.  Verdict  against  law  or  evidence. 
—  A  new  trial  will  not  be  granted  because 
the  defendant  was  acquitted  against  the 
weight  of  the  evidence,  nor,  ordinarily,  be- 
cause of  erroneous  instructions,  to  the  pre- 
judice of  the  prosecution.  People  v.  Mather, 
21  D.  122;  Me  Whirfe  Case,  46  D.  196. 

New  trial,  when  verdict  is  apainst  weight 
of  evidence,  will  be  granted  in  a  oriminal 
action;  and  in  the  consideration  of  the  evi- 
dence greater  latitude  is  allowed  than  in 
civil  oases  (State  r.  TomUnxm,  11  Iowa,  401). 
State  v.  Cries,  79  D.  519;  Carom  v.  State,  97 
D.  465. 

78.  Newly  discovered  evidence.  — 
The  requisites  for  (panting  a  new  trial  for 
newly  discovered  evidence  are,  —  1.  The  evi- 
dence must  be  new,  such  as  had  no  existence 
at  the  former  trial,  or  its  existence  was  not 
then  known;  2.  It  must  be  material  to  the 
issue,  going  to  the  merits  of  the  case,  and 
not  to  discredit  or  impeach  a  former  witness; 
3.  Reasonable  diligence  must  have  been 
used,  both  to  discover  and  procure  the  evi- 
dence; 4.  The  evidence  must  not  be  cumu- 
lative.   State  r.  Carr,  53  D.  179. 

A  new  trial  on  the  ground  of  newly  discov- 
ered evidence  should  not  be  granted  unless 
the  testimony  appears  to  be  suoh  as  would 
probably  produce  a  different  verdiot.  State 
v.  Hornsby,  41  D.  305. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  where,  after  conviction 
of  perjury,  affidavit  is  made  that  a  material 
witness  for  the  prosecution,  after  his  exam- 
ination, expressed  hostile  feelings  towards 
the  prisoner,  such  evidence  going  only  to 
discredit  or  impeach  the  witness.  State  v. 
Carr,  53  D.  179. 

Newly  disco  v  ered  evidence  which  could  not 


change  or  modify  the  verdict  is  not  ground 
for  a  new  trial     Teal  v.  State,  68  D.  482. 

Newly  discovered  eridenoe  that  deceased 
struck  at  prisoner  soma  minutes  before  the 
killing  is  not  ground  for  a  new  trial  after  a 
conviction  of  murder,  where  it  appears  that 
at  the  moment  of  the  killing  dcooaaod  was 
not  attempting  or  offering  any  violence,   /ft, 

2.  The  Application,  and  sow  Disposed  o/ 

79.  Power  to  grant. —All  judges  who 
are  empowered  to  hear  and  determine  in- 
dictments for  crime  are  invested  with  a 
discretionary  power  to  grant  new  trials  hi 
capital  cases,  as  well  as  in  those  of  misde- 
meanor, where,  upon  a  sufficient  showing 
touching  the  merits  or  irregularities  in  the 
proceedings,  justice  and  humanity  demand 
it     State  v.  Hornsby,  41  D.  314. 

80.  When  granted  to  prosecution.* 

—  A  new  trial  is  never  granted  on  an  appli- 
cation of  the  crown  in  the  modern  English 
practice  in  criminal  cases,  but  only  on  the 
application  of  the  prisoner,  after  a  rerdict  of 
guilty.    State  v.  Croteau,  54  D.  90. 

A  court  has  no  power  to  grant  a  new  trial 
in  a  criminal  case,  after  a  verdict  of  acquit- 
tal has  been  rendered,  however  much  it  may 
disapprove  of  such  rerdict.    lb. 

81.  The  moving  affidavits. — An  un- 
supported affidavit  of  a  prisoner  for  a  new 
trial  on  the  ground  of  absent  testimony  is 
insufficient     Diynowitty  v.  State,  67  D.  67a 

82.  Jurors'  affidavits  or  testimony. 

—  Affidavits  of  jurors  who  tried  a  oriminal 
case  will  be  received  upon  a  motion  for  a 
new  trial,  to  prove  facts  which  will  vitiate 
their  verdict  Crawford  r.  State,  24  D. 
467. 

A  new  trial  will  be  granted  to  a  person 
found  guilty  of  murder  with  a  recommenda- 
tion to  mercy,  when  it  appears  from  affida- 
vits of  some  of  the  jurors  that  they  were  net 
satisfied  of  the  prisoner's  guilt,  and  tsennted 
to  the  rerdict  only  because  they  believed 
that  the  recommendation  to  mercy  wosrid  be 
effectual.     lb. 

The  affidavits  of  jurors  to  set  aside  their 
rerdict  will  not  be  received,  on  a  motion  for 
a  new  trial,  to  show  that  they  based  their 
rerdict  on  an  erroneous  conception  of  the 
law  as  expounded  by  the  court,  where  the 
language  of  the  charge  was  clear  and  per- 
spicuous. Norris  v.  State,  39  D.  175;  Pees* 
ard  v.  United  States,  48  D.  375. 

A  juror  shall  not  be  allowed  to  impeach  a 
verdict  by  disclosing  his  own  misconduct, 
but  he  is  competent  to  testify  to  the  im- 
proper attempts  made  by  a  party  to  the  suit, 
or  one  who  may  be  the  instrument  of  the 
party,  to  influence  the  jury.  Nein*  ▼.  State, 
53  D.  94. 

83.  Counter-affidavits.  —  A  oonntsr- 
affidavit  in  response  to  an  affidavit  for  a  new 

*  When  granted  after  verdiot  of  eoqulctai.  sss 
note,  27  D.  471-WO. 
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trial  !■  admissible.    Diffnowiity  ▼.  State,  67 


D.  670. 

84.  Conduct  of  the  new  trial  —  Anew 
indictment  need  not  be  preferred  against  a 
prisoner  where  a  former  judgment  of  eonvio* 
tion  wee  reversed  and  the  cause  remanded 
for  a  new  trial,  unless  the  indictment  was 
adjudged  insufficient.  8taU  t.  ffugkm>  66 
D.  411. 

A  new  trial  is  a  rehearing  of  the  ease  be- 
fore another  jury,  but  with  as  little  prejudice 
to  either  party  as  if  it  had  never  been  heard. 
It  places  the  case  exactly  in  the  position  it 
occupied  before  there  had  been  a  trial,  and 
the  party  stands  as  if  he  bad  never  been 
tried.    State  v.  Hornsbv,  41  D.  314, 

A  prisoner  indicted  for  murder  and  found 
guilty  of  the  crime  of  manslaughter  cannot, 
upon  a  new  trial,  again  be  tried  for  the  crime 
of  murder.    State  v.  Chandler,  62  D.  609. 

HEWITT     DISCOVERED     EVI- 
DENCE. 

Bill  of  review  for,  see  Bills  or  Review,  8. 
Hew  trial  for,  see  New  Trial,  86-40,  78. 


Libels  In,  see  Libel. 

Opinion  of  juror  derived  from,  see  Trial, 

148. 
Use  of,  as  evidence,  see  Evidence,  948. 

NEXT  FRIEND. 

In  suits  by  or  against  infants,  see  Infants, 
48. 


Plea  of,  generally,  see  Pleading,  80. 
Plea  of,  in  action  on  judgment,  see  Judo* 
eouit,  188. 

JTOIXE  PROSEQUI. 

btry  of,  generally,  see  Trial,  166. 
Entry  of,  no  bar  to  further  prosecution,  see 
Judgment,  80. 

NOMINAL  DAMAGES. 

Judgment  not  reversed  in  order  to  give,  see 

Appeal,  76. 

When  the  limit  of  recovery,  see  Damages, 

11. 

NON-ASSUMPSIT. 

Evidence  under  plea  of,  see  Pleading,  148. 
Plea  of,  generally,  see  Pleading,  29. 

NON-ATTENDANCE. 

Of  witnesses,  continuance  for,  see  Trial,  18, 

120. 

NON-OEPIT. 

Plea  of,  see  Replevin,  24. 

ETON  EST  FACTUM, 
Plea  of,  see  Pleading,  31. 

NON-INTERCOURSE  LAW& 
See  War,  8. 
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NON-JOINDER. 

Of  complainants,  in  equity,  see  Partus,  18. 
Of  defendants,  at  law,  see  Partus,  11. 
Of  defendants,  in  equity,  see  Partus,  28. 
Of  plaintiffs,  see  Parties,  6. 
Of   parties,  as  ground  of   abatement,  em 
Abatement,  4. 

NON-NEGOTIABLE      INSTRU- 
MENTS. 

Generally,  see  Bills  and  Notes,  TX 

*"  *         in  payment  of  debt,  see  Payment,  St. 


Of  price  of  land  sold,  resale  for,  see  Vendor 

and  Purchaser,  60. 
Of  rent,  re-entry  for,  see  Landlord  and 

Tenant,  87. 
Of  rent,  summary  proceedings  for,  see  Land* 

LORD  AND  TENANT,  60. 

Of  taxes,  sale  of  land  for,  see  Taxes,  IV. 

NON-PREJUDICIAL  ERRORS. 

Disregarding,  on  appeal,  Bee  Appeal,  40-46. 
Disregarding,  on  error,  see  Error,  27. 
On  criminal  trial,  see  Appeal,  166. 

NON-RESIDENCE. 

When  suspends  limitation,  see  Limitations 
on  Actions,  66. 

8ee  Domicile. 

NON-RESIDENTS. 

Discharge  in  insolvency  does  not  conclude, 
see  Insolvency,  6,  26. 

Service  of  process  upon,  in  equity,  see  Pro- 
cess, 21. 

Taxation  of,  see  Taxes,  6. 

When  liable  as  principal  debtors  in  attach* 
ment»  see  Attachment,  8. 

NONSUIT. 

Conclusiveness  of  judgment  of,  see  Judg- 
ment, 64. 
Review  of  motion  for,  see  Appeal,  16. 
When  proper,  effeot,  etc.,  see  Trial,  622-69. 

NON-USER. 

Discontinuance  of  highway  by,  see  High* 
wats,  28. 

Extinguishment  of  easement  by,  see  Ease- 
ments, 9. 

Extinguishment  of  private  way  by,  see  Pri- 
vate Wats,  12. 

NOTARIAL  CERTIFICATES. 

Form  and  effect  of,  as  evidence,  see  Evi- 
dence, 224;  Notaries  Public,  6,  6. 

NOTARIES  PUBLIC. 

[Includes  the  powers,  duties,  and  liabilities  of 
notaries  public,  and  the  effect  of  their  oertuV 
cates,  seal,  etc.] 

Certificates  of,  as  evidence,  see  also  Bilij 
and  Notes,  289;  Evidence,  224. 

Competency  of,  as  witnesses,  see  Witnesses, 
49. 
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1.  Mature  of  the  office.  —A  notary's 
duty  relates  only  to  those  commercial  trans- 
actions oocnning  in  one  country  which  are 
to  be  proved  in  another,  or  in  which  for- 
eigners are  interested;  it  is  founded  on  the 
comity  of  nations.  Pattern*  v.  Maryland 
Ins.  Co.,  5  D.  419. 

A  notary  publio  is  an  officer  known  to  the 
common  law.     Kirksey  v.  Bates,  31  D.  722. 

A  notary  public  cannot  delegate  his 
official  authority.  Sheldon  t.  Benham,  40 
D.  271. 

2.  Power  to  administer  oaths.  *—  The 
attestation  of  an  affidavit  by  a  notary  after 
the  expiration  of  the  term  of  his  office,  both 
parties  acting  in  good  faith,  is  valid.  Smith 
v.  Bondurant,  58  R.  438. 

3.  to  take  acknowledgments.  — 

A  notary  publio  has  no  power,  after  he  has 
taken  an  acknowledgment  of  a  married 
woman,  made  his  certificate  on  the  deed, 
and  after  the  deed  has  been  recorded,  to 
amend  his  former  certificate,  or  to  file  a  new 
one  stating  that  he  had  examined  such  mar- 
ried woman  separate  and  apart  from  her 
husband.     Bonn  v.  Zachariah,  70  D.  779. 

The  certificate  of  a  notary  is  not  an  act  in 
pais  which  may  be  made,  by  virtue  of  his 
office,  at  any  time  during  his  term  of  office. 
The  taking  of  the  acknowledgment  and  the 
making  of  the  certificate  constitute  but  one 
transaction,  and  this  being  done,  the  notary's 
powers  are  exhausted,     lb. 

A  notary,  who  is  an  attorney  at  law,  is 
not  authorized  to  take  the  affidavit  and 
bond  of  his  client  and  issue  an  attachment 
in  a  case  where  he  is  employed.  WVkowsH 
v.  Halle,  95  D.  374. 

4.  Duties  of  the  notary  in  making 
protest.  —  A  protest  must  be  based  upon 
the  information  of  the  notary  himself,  and 
cannot  be  entered  up  upon  information  fur- 
nished by  his  clerk.  Williamson  v.  Turner, 
1  D.  652. 

5.  Form  and  contents  of  notarial 
certificates.  —  A  certificate  of  a  notary 
which  fails  to  state  that  the  party  acknowl- 
edging was  known  to  him,  or  was  identified, 
is  worthless,  either  for  the  purpose  of  ad- 
mitting the  instrument  in  evidence  without 
further  proof,  or  to  entitle  it  to  be  recorded. 
Fogarty  v.  Finlay,  70  D.  714. 

The  neglect  of  a  notary  to  certify  that  a 
party  acknowledging  is  known  to  him,  or 
was  identified,  is  not  exoused  by  the  fact 
that  the  certificate  was  partially  filled  by 
the  attorney  for  the  grantee,     lb. 

A  notary,  by  accepting  office,  holds  him- 
self out  to  the  world  as  a  person  competent 
to  perform  the  duties  connected  therewith. 
He  contracts  with  those  who  may  employ 
him  that  he  will  perform  them  with  integ- 
rity, diligence,  and  skill.  Therefore  a  party 
cannot  be  charged  with  knowledge  of  a  de- 

.  *  Power  of  notaries  to  act,  when  they  are  par- 
ties In  interest,  see  uote,  96  D.  378, 879. 


feet  in  a  notary's  certificate  from  having  re* 
eeired  the  conveyance  from  the  notary  and 
retained  it  for  some  time  in  his  possession. 
lb. 

6.  Effect,  as  evidence,  of  »»frt^H*l 
certificates.  -—The  certificate  of  a  notary  is 
prima  facie  evidence  of  the  facts  therein  set 
forth.     Fogarty  v.  Finlay,  70  D.  714. 

Notarial  protests  of  foreign  bills  are  re- 
ceived in  evidence  as  making  proof  of  them- 
selves, and  bills  drawn  from  one  state  on 
another  are  regarded  as  foreign  bills  to  this 
extent;  but  beyond  this  the  acts  of  foreign 
notaries,  or  of  notaries  of  other  states  are  not 
admissible  in  evidence  without  proof  of  the 
signatures  and  capacity  of  the  notaries. 
Schnekkr  v.  Cochrane,  61  D.  204. 

A  notary's  statement  in  his  certificate 
that  he  delivered  a  written  notice  of  protest 
to  A,  and  left  the  same  at  A's  office,  may  be 
rebutted  by  A,  by  showing  that,  at  the  time 
the  notice  was  said  to  have  been  left  at  his 
office,  he  had  no  office,  Caruthers  v.  Har* 
hert,  98  D.  421. 

A  deceased  notary's  protest  and  memo- 
randa, kept  by  him  in  his  register,  proved  to 
be  in  his  handwriting,  are  admissible  as  show* 
ing  due  demand,  but  not  notice  to  the  in- 
dorser,  when  such  memoranda  did  not  state 
where  the  indorser  resided,  nor  to  what 
place  notice  to  him  was  sent.  HaUiday  v. 
Martinet,  11  D.  262. 

7.  Sufficiency  and  effect  of  notary's 
seal.* — All  official  acts  of  a  notary  should 
be  authenticated  by  his  signature  and  official 
seat  An  affidavit  is  not  proved  to  have 
been  made  unless  the  jurat  has  been  authen- 
ticated by  both  such  seal  and  signature. 
Tunis  v.  Witlirow,  71  D.  117. 

Notaries  public  were  authorized  at  com- 
mon law  to  provide  their  own  seals.  iSrsV 
sey  v.  Bates,  31  D.  722. 

A  notary  may  provide  his  own  seal,  not- 
withstanding a  statute  which  enacts  that 
notarial  seals  shall  bear  the  arms  of  the  state* 
where  the  legislature  has  failed  to  provide 
what  shall  be  the  arms  of  the  state.     lb. 

A  statute  prescribing  certain  devices,  em- 
blems, and  legends  for  notaries'  seals  is  di- 
rectory only,  and  their  absence  does  not 
invalidate  a  notarial  certificate  unless  the 
statute  so  declares.  Sonfield  v.  Thompson, 
48  R.  49 

8.  Notary's  liabilities.  —  A  notary  is 
personally  liable  for  neglect  to  comply  with 
the  law  in  recording  his  protest  and  notice, 
whereby  the  indorsers  of  a  note  delivered  to 
him  for  protest  were  discharged.  Hyde  v. 
Planters*  Bank,  36  D.  621. 

A  condition  in  a  notary's  official  bond  for 
faithful  performance  of  the  duties  of  his 
office  is  sufficient,  where  the  statute  p 
scribes  no  condition  for  snoh  bonds.  Te 
v.  Randall,  65  D.  547. 


*  Effect  of  omission  of  notary  to  affix 
osrtincate,  see  note,  74  D.  86s-*m 
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A  notary's  failure  to  give  notice  of  pro- 
tent  of  a  note  is  a  breach  of  his  official  bond. 
lb. 

A  notary  who  affixes  his  official  signature 
and  seal  to  a  certificate  of  acknowledgment 
without  examining  it,  to  find  whether  the 
facts  certified  are  true,  is  guilty  of  nesli- 
{tenoe,  and  liable  on  his  official  bond  lor 
damages  arising  therefrom.  Fogarty  v.  Fit* 
lag,  70  D.  714. 

The  measure  of  damages  in  an  action 
against  a  notary  for  omission  to  state  in  his 
certificate  of  acknowledgment  of  a  mortgage 
that  the  party  acknowledging  was  known  to 
him,  or  was  identified,  is  the  amount  of  the 
debt  and  interest  intended  to  be  secured  by 
the  mortgage.     /&. 

The  condition  in  a  notary's  bond,  that  he 
will  "  well  and  truly  perform  and  discharge 
the  duties  of  a  notary  according  to  law." 
embraces  every  act  which  he  is  authorised 
or  required  by  law  to  do  in  virtue  of  his 
office.     76. 

A  notary  omitting  to  state  in  his  certifi- 
cate that  the  party  acknowledging  was 
known  to  him,  or  identified,  is  guilty  of 
gross  and  culpable  negligence;  and  is  liable 
on  his  official  bond  to  the  party  injured,  for 
all  damages  resulting  from  such  negligence. 
To. 

A  notary  is  not  liable  in  damages  for  a 
false  certificate  of  acknowledgment,  unless 
the  plaintiff  affirmatively  and  dearly  shows 
an  intentional  dereliction  of  duty.  Com, 
t.  Haines,  39  R.  805. 

No  action  lies  against  a  notary  for  de- 
fectively certifying  a  married  woman's 
acknowledgment  of  a  deed,  unless  he  acted 
malioiously  or  corruptly.  Hendermm  v. 
Smith,  53  R.  139. 


NOTICE. 

(Includes  only  those  elementary  principles  of 
the  law  of  notice  which  are  applicable  generally. 
The  places  throughout  the  digest  where  similar 
principles  are  applied  to  particular  subjects  are 
Indicated  below,  j 

Before  suit  for  dower,  see  Dower,  48. 

Before  suit  on  guaranty,  see  Guaranty,  32. 

Before  suit  on  stock  subscription,  see  Cor- 
porations, 212. 

Before  suit  upon  covenant,  see  Covenants, 
41. 

Effect  of,  to  limit  carrier's  liability,  see  Car- 
riers, IV. 

Imputed  to  purchaser  pending  suit,  see  Lis 
Pendens,  4. 

Judicial,  see  Evidence,  11-25. 

Limiting  innkeepers  liability,  see  Inns  and 
Innkeepers,  11. 

limiting  liability  of  passenger  carriers,  see 
Railroad  Companies,  66. 

Of  abandonment  to  underwriters,  see  Insur- 
ance, 166. 

Of  acceptance  of  guaranty,  see  Guaranty, 
22. 


Of  acceptance  of  offer  of  reward,  see  Re- 
wards, 3. 

Of  agent's  lack  of  authority,  see  Agency,  70. 

Of  appeal,  see  Appeal,  81. 

Of  application  to  open  new  road,  see  High* 
ways,  14. 

Of  assignment,  to  debtor,  see  Assignment; 
33-35. 

Of  corporate  meeting,  see  Corporations, 
112. 

Of  debtor's  default,  to  guarantor,  see  Guar- 
anty, 27. 

Of  defects  in  bridge,  see  Bridges,  6. 

Of  dishonor  of  bll  or  note,  see  Bills  and 
Notes,  185-225. 

Of  dishonor  of  check,  see  Checks,  16. 

Of  dishonor,  averments  as  to,  see  Bills  and 
Motes,  269. 

Of  dishonor,  effect  of  law  of  place  on,  see 
Bills  and  Notes,  247. 

Of  dishonor,  proof  of,  see  Bills  and  Notes, 
287-289. 

Of  dissolution  of  partnership,  see  Partner- 
ship, 76-80. 

Of  election,  see  Elections,  4. 

Of  entry  of  judgment,  see  Judgment,  13. 

Of  equities  between  original  parties,  see* Bills 
and  Notes,  141,  142. 

Of  execution  sale,  see  Execution,  77. 

Of  foreclosure  sale,  see  Mortgages,  96. 

Of  hearing  before  arbitrators,  see  Arbitra- 
tion, etc.,  13. 

Of  inquisition  of  lunacy,  see  Insane  Pb*> 
sons,  14. 

Of  intended  local  improvement,  see  Munici- 
pal Corporations,  42. 

Of  judicial  sale,  see  Judicial  Sale,  2. 

Of  lien,  effect  of  sale  before  filing,  see 
chanic's  Lien,  4. 

Of  loss,  to  insurer,  see  Insurance,  28-82. 

Of  mechanic  s  lien,  filing  of,  see  Mechanic's 
Lien,  16-18. 

Of  motion,  see  Motions,  2. 

Of  motion  for  injunction,  see  Injunction, 
40. 

Of  motion  to  vacate  judgment,  see  Judg- 
ment, 127. 

Of  sale  of  land  for  payment  of  debts,  see  Ex- 
ecutors, etc.,  114. 

Of  sale  under  power  in  mortgage,  see  Mort- 
gages, 115,  116. 

Of  set-off,  see  Set-off,  32. 

Of  special  defense  with  general  issue,  see 
Pleading,  34. 

Of  suit  for  partition,  see  Partition,  14. 

Of  suit,  judgment  of  no  force  without,  see 
Judgment,  68. 

Of  suit,  when  must  be  filed,  see  Lis  Pen- 
dens, 5. 

Of  taking  deposition  by  commission,  see  Dep- 
ositions, 12. 

Of  taking  deposition  tie  bene  esse,  see  Dip* 
osmoNs,  4. 

Of  termination  of  agency,  see  Agency,  6,  7. 

Of  title,    possession   as,  see   Real   Prop- 
erty, 3. 
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Of  unrecorded  deed,  see  Dnus,  66. 

Of  unrecorded  mortgage,   see  Mortgages, 

52-54. 
Rules  of  pleading,  and  evidence  as  to,  see 

Vendor  and  Purchaser,  40. 
Senrioe  of,  on  Sunday,  see  Sunday,  ft. 
To  agent,  when  binds  principal,  see  Agency, 

To  city,  of  defects  in  streets,  see  Municipal 
Corporations,  77. 

To  consignee,  of  arrival  of  goods,  see  Car- 
riers, 38-41. 

To  creditor,  to  proceed  against  principal,  see 
Suretyship,  37. 

To  director,  effect  of,  see  Corporations, 
153. 

To  opposite  party,  to  produce  best  evidence, 
see  Evidence,  55-59. 

To  owners  or  occupants,  of  tax  sales,  see 
Taxes,  44. 

To  perform  contract,  see  Contracts,  118. 

To  purchaser,  effect  of,  see  Vendor  and 
Purchaser,  46. 

To  quit,  see  Landlord  and  Tenant,  9, 

To  quit,  before  bringing  ejectment,  see 
Ejectment,  21. 

To  savings  bank,  of  loss  of  pass-book,  see 
Banks  and  Banking,  83. 

To  sue  maker,  when  discharges  indorser, 
see  Bills  and  Notes,  228. 

To  town,  of  defect  in  highway,  see  High- 
ways, 34. 

Who  deemed  purchasers  without,  see  Ven- 
dor and  Purchaser,  36,  37. 

1.  When  necessary— Bight  to  no- 
tice. —  A  person  who  sees  another  erecting 
a  dam,  by  whioh  he  will  be  injured,  is  not 
bound  to  give  him  notice,  if  the  latter  knows 
what  his  rights  are,  and  obstinately  proceeds 
in  the  assertion  of  them.  Hepburn  v.  Mc- 
Dowell, 17  D.  677. 

A  purchaser  need  not  plead  want  of  no- 
tice, and  a  purchase  for  value,  in  case  of  an 
unrecorded  marriage  settlement,  but  the 
complainant  must  prove  notice  to  make 
out  his  case.  Miller  v.  Kershaw,  23  D. 
183. 

Where  one  agrees  to  pay  one  half  of  any 
judgment  that  may  be  rendered  against 
another  for  doing  a  particular  act,  no  notice 
need  be  given  by  the  latter  to  the  former 
before  bringing  suit  to  recover  under  such 
agreement,  of  the  fact  that  suoh  a  judgment 
has  been  rendered  against  him.  Marcy  v. 
Crawford,  41  D.  158. 

2.  Sufficiency,  generally.  —  A  refer- 
ence in  a  deed,  to  a  will,  is  notice  to  the 
grantee  of  the  trusts  contained  in  the  will. 
Graf  y.  Cattleman,  16  D.  741. 

Notice  to  one  of  two  or  more  persons  en- 
gaged in  a  joint  act  is  notice  to  all.  Hep- 
burn v.  McDowell,  17  D.  677. 

Notice  of  an  equity  does  not  affect  the 
rights  of  a  party  in  a  trial  at  law.  MiOion 
v.  RUeyt  26  D.  149. 


3.  Actual  and  constructive  notice.* 
—  Actual  notice  of  a  marriage  settlement 
makes  out  a  case  of  fraud  against  a  subee- 
auent  purchaser,  and  may  be  made  the  foun- 
dation of  a  bill  in  equity  against  him  by  one 
claiming  under  the  settlement.  Miller  v. 
Kershaw,  23  D.  183. 

Extrajudicial  proceedings  do  not  operate 
as  constructive  notice;  but  express  notice 
obtained  from  such  proceedings  will  operate 
against  a  purchaser,  relying  on  the  want  of 
notice.     Hart  v.  Hawking,  6  D.  666. 

Notice  of  a  settlement,  pursuant  to  the 
rules  of  court  or  directions  of  the  statute, 
is  as  effectual  as  actual  notice.  App  ▼.  Drew- 
bach,  21  D.  447. 

A  bill  taken  pro  confesso  may  be  regarded 
as  an  admission  of  notice,  in  such  a  case,  but 
the  chancellor  may  still  require  proof  satis* 
factory  to  himself,  and  the  sufficiency  of  the 
admission  should  be  decided  apart  from  the 
rule  requiring  the  purchaser  to  defend  him- 
self by  pleading.  Miller  ▼.  Kershaw,  23  D. 
183. 

Citizens  are  not  charged  with  notice  of 
facts  which  appear  on  the  journals  of  the 
state  legislatures  or  of  Congress,  or  in  the 
reports  made  under  their  authority.  Miles 
v.  Stevens,  45  D.  621. 

Possession  of  land  is  notice  of  equities 
under  which  the  party  holds.  Morrwon  v. 
Wilson,  73  D.  594. 

The  law  of  constructive  notice  can  never 
be  so  applied  as  to  relieve  a  party  from  re- 
sponsibility for  actual  misstatements  and 
frauds.     Converse  v.  Blumrkh,  90  D.  230. 

A  person  who  derives  title  through  or  un- 
der a  judicial  proceeding  is  chargeable  with 
notice  of  whatever  appears  in  the  record. 
Ware  v.  Hotighton,  93  D.  258. 

The  record  of  an  instrument,  though  called 
"  constructive  notice,"  is  equivalent  to  ac- 
tual notice.     Sowden  v.  Craig,  96  D.  125. 

4.  Imputed  notice. — Notice  of  the  con- 
tents of  a  newspaper  cannot  be  charged  to  a 
person  simply  because  he  is  a  subscriber. 
Waikins  v.  Peek,  40  D.  156. 

5.  Putting  partyj on  inquiry  equiva- 
lent to  notice. +— Whatever  puts  a  party 
on  inquiry,  provided  the  inquiry  becomes  a 
duty,  and  would  lead  to  a  knowledge  of  the 
required  fact  by  the  exercise  of  ordinary  dil- 
igence, amounts,  in  law,  to  notice.  Hood  v. 
Fahnestock,  44  D.  147;  TnUle  v.  Jackson,  21 
D.  306;  Wood  folk  v.  Blount,  9  D.  736;  Booth 
v.  Barnum,  23  D.  339;  Lodge  v.  Simonton. 
23  D.  36;  Converse,  v.  Blumriek,  90  D.  230; 
Hoy  v.  BramhaU,  97  D.  687. 

Where  an  intended  husband  knew  that 
his  intended  wife  was  the  administratrix  of 
her  former  husband,  and  that  the  children 
were  minors,  a  knowledge  of  these  facts  was 


*  Constructive  notice,  what  Is,  see 
U8-19JL 

t  See  note  on  notice  from 
ting  one  on  inquiry,  9  D.  47-ffs. 
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sufficient  to  have  put  him  upon  inquiry  to 
ascertain  whether  or  not  she  was  indebted 
on  account  of  her  administration.  McClure 
▼.  ARiler,  21  D.  522. 

Notice  to  a  purchaser  at  sheriff's  sale,  cal- 
culated to  put  him  on  inquiry  which  would 
lead  to  the  whole  truth,  is  sufficient;  and 
such  notice  need  not  contain  complete  infor- 
mation of  every  fact  material  for  him  to 
know.     Barne$  v.  McCUnton,  23  D.  62. 

Want  of  notice,  resulting  from  want  of 
diligence  which  the  law  requires  for  its  as- 
certainment, furnishes  no  ground  for  protec- 
tion.    Chapman  v.  Qtassell,  48  D.  41. 

Where  a  party  is  chargeable  with  knowl- 
edge of  a  decedent's  insanity  and  incapacity, 
of  his  abundant  property  within  the  state, 
and  of  his  subjection  there  to  the  guardian- 
ship of  a  conservator,  these  facts  are  suffi- 
cient to  put  such  party  npon  inquiry,  and 
to  justify  equity  in  restraining  the  enforce- 
ment of  a  judgment  not  impeachable  at  law. 
Litchfield'*  Appeal,  73  D.  662. 

A  person  put  upon  inqairy  cannot  be  bound 
to  do  more  than  apply  to  the  party  in  in- 
terest for  information,  and  will  not  be 
responsible  for  not  pushing  his  inquiries 
further,  unless  the  answer  which  he  receives 
corroborates  the  prior  statements,  or  reveals 
-the  existence  of  other  sources  of  informa- 
tion.    Converse  v.  Blumrkh,  90  D.  230. 

A  party  will  not  be  charged  with  con- 
structive notice  unless  the  circumstances  are 
such  that  the  court  can  say  that  it  was  his 
duty  to  acquire  the  knowledge  in  question, 
and  that  his  failure  to  obtain  it  was  the  re* 
suit  of  culpable  negligence.  De  Vote  v.  Rich- 
mond, 98  D.  646. 

6.  Form  and  sufficiency  of  written 
notices.  —  A  legal  notice  must  show  on  its 
face  that  it  emanates  from  some  person  or 
court  claiming  to  have  the  power  to  act  in 
the  manner  indicated  by  the  notice.  Nile* 
v.  Ransford,  51  D.  95. 

The  sufficiency  of  a  notice,  publication,  or 
petition,  calling  into  action  the  power  or  ju- 
risdiction of  a  court,  cannot  usually  be  called 
into  question  collaterally,  but  this  rule  does 
not  apply  to  a  case  where  the  paper  offered 
is  so  deficient  as  not  to  answer  the  require- 
ment of  the  law  in  any  degree;  as  where 
that  offered  as  a  notice  is  not  a  notice  in  any 
sense,  or  is  not  a  notice  of  that  which  is  re- 
quired to  be  notified.  Frasder  v.  Steenrod, 
71  D.  447. 

7.  Service,  and  proof  thereof— A 
statute  requiring  notice  to  be  given,  and  the 
service  of  it  to  be  proved  in  a  particular 
mode,  must  be  strictly  pursued.  Newby 
v.  Perkins,  25  D.  160. 

Where  a  statute  prescribes  a  peculiar  and 
exclusive  mode  of  giving  and  proving  the 
service  of  notice  in  the  class  of  cases  for 
which  it  provides,  the  general  law  author- 
izing the  sheriff  to  serve  any  notice  has  no 
Application.    lb. 


8.  Publication  of  notices. #—  Publica- 
tion in  a  newspaper  is  not  competent  evi- 
dence that  a  party  had  notice  of  the  facts 
stated  in  such  publication,  though  he  is 
shown  to  have  been  a  subscriber  and  in  the 
habit  of  reading  the  paper.  Lincoln  v. 
Wright,  62  D.  316. 

There  is  no  distinction  between  notice  in 

newspapers    or    by    handbills,    and    notice 

printed    on    back  of   carrier's    receipt;  tor 

wherever  it  may  be  found,  it  is  but  notice. 

Western  Transp.  Co.  v.  NewhaU,  76  D.  760. 

When  the  law  requires  notice  to  be  pub- 
lished, and  it  is  published  as  the  law  directs, 
all  persons  will  be  held  to  have  received  the 
notice,  whether  they  actually  did  or  not. 
O'Neal  v.  Virginia  etc  Bridge  Co.,  79  D.  669. 

An  allegation  that  notice  of  sale  was  pub- 
lished "  for  three  successive  weeks  previous  " 
to  the  sale  does  not  show  a  compliance  with 
a  statute  which  requires  such  notice  to  be 
published  "for  three  weeks  successively 
next  before  such  sale."  Montour  v.  Purdy, 
88  D.  88. 

When  legal  notices  are  directed  to  be  pub- 
lished in  a  newspaper,  a  newspaper  in  the 
English  language  is  meant,  in  the  absence  of 
express  directions  to  ths  contrary.  Graham 
v.  King,  11  R.401. 

9.  Posting.  — Where  notice  is  required 
to  be  posted  in  a  conspicuous  public  place, 
proof  that  it  was  posted  in  a  public  place  is 
not  enough.  Lewey*9  /.  R.  R.  Co*  v.  Bolton, 
77  D.  236. 

90.  Pleading  notice.— It  is  unneces- 
sary to  allege  notice  to  the  defendant  of 
matters  equally  within  the  knowledge  of  the 
plaintiff  and  defendant.  Lent  v.  Padetford, 
6  D.  119. 

Where  notice  is  by  law  necessary,  the 
general  averment,  whereof  the  defendant 
had  due  and  legal  notice,  is  not  sufficient; 
the  notice  must  be  particularly  set  forth. 
Rapelye  v.  Bailey,  8  D.  199. 

NOVATION. 
Of  debts,  see  Debtor  and  Creditor,  3. 

NUISANCE. 

[Includes  such  use  of  one's  property,  or  the 
doing  of  an  act  lawful  or  unlawful  in  itself,  in 
such  a  manner  as  to  cause  inconvenience  or 
annoyance  to  another,  or  to  the  public,  or  injury 
to  health;  togther  with  ths  civil  and  criminal 
remedies  therefor.] 

Jurisdiction  of  equity  in  oases  of,  see 
Equity,  36. 

Liability  of  gas-light  companies  for,  see  Gas- 
light Companies,  8. 

Noisy  dogs  as,  see  Animals,  6, 

Removal  of,  by  city,  see  Muhicital  Cor- 
porations, 38. 

When  may  be  enjoined,  see  also  Injunction, 
30,31. 

*  As  to  notice  arising  from  newspaper  articles 
or  publications  not  authorised  by  law,  see  note, 
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I.  What  Amounts  to  a  Nuisance. 
IL  Rjemsdixs. 

L  What  Amounts  to  a  Nuisancb. 

1.  What  is  deemed  a  nuisance, 
generally.*  —  A  nuisance  is  anything  that 
worketh  hurt,  inconvenience,  or  damage  to 
another.    Coker  v.  Birae,  64  D.  347. 

If  one  do  an  act  of  itself  lawful,  which, 
being  done  in  a  particular  place,  necessarily 
tends  to  the  damage  of  another's  property, 
it  is  a  nuisance.  Coker  v.  Birge,  54  D.  347; 
Korcross  v.  Thorns,  81  D.  588. 

A  nuisance  exists  when  a  business  is  so 
carried  on  that  the  enjoyment  of  life  and 
property  is  made  uncomfortable.  Fish  v. 
Dodge,  47  D.  254, 

Whether  given  kinds  of  property  or 
classes  of  pursuits  are  nuisances  is  a  ques- 
tion for  the  judiciary.  Beehe  v.  Slate,  63  D. 
391. 

To  turn  aside  a  useful  element  from  prem- 
ises is  as  much  a  nuisance  as  to  turn  upon 
them  a  destructive  element.  Parke  v.  Ai7- 
ham,  68  D.  310. 

A  nuisance  is  distinguishable  from  a  tres- 
pass, since  it  consists  in  use  of  one's  own 
property  in  such  a  manner  as  to  cause  injury 
to  uie  property  or  other  right  or  interest  of 
another.    Noreross  v.  Thorns,  81  D.  588. 

If  one,  for  his  own  benefit,  violates  rights 
of  another,  it  is  a  nuisance,  and  express 
malice  is  not  necessary;  and  if  a  public  right 
is  violated,  indictment  is  the  appropriate 
remedy  for  its  vindication  and  redress.  Davis 
v    Winslow,  81  D.  573. 

A  mill,  to  be  a  nuisance  as  being  upon 
tide-water,  must  be  within  the  flow  of  ordi- 
nary tides.    Simpton  v.  8eaveyt  22  D.  228. 

A  ten-pin  alley  kept  for  gain  is  a  nuisance 
at  eommon  Law,  and  may  be  prohibited 
by  a  municipal  corporation,  under  a  charter 
authorizing  it  to  make  by-laws  relative  to 
nuisances  generally.  8o  although  the  rules 
of  such  alley  expressly  forbid  all' betting. 
Tanner  v.  Trustees  of  Albion,  40  D.  337. 

Though  the  setting  of  spring  guns  be  jus- 
tifiable in  itself,  they  will  be  held  to  consti- 
tute a  nuisance  if  they  cause  actual  danger 
to  passers-by  in  the  street.  But  the  an- 
noyance to  the  public  must  be  of  a  real 
and  substantial  nature.  State  v.  Moore,  83 
D.  159. 

Every  injury  to  or  by  means  of  a  stream 
is  a  nuisance,  for  which  a  riparian  proprie- 
tor injured  may  bring  an  action  for  damages 
and  to  have  the  nuisance  abated,  or  he  may 
enter  on  the  land  of  the  wrong-doer  and  abate 
it  himself.     Rhodes  v.  Whitehead,  84  D.  631. 

To  suffer  filthy  water  from  a  vault  to  per- 
colate or  filter  through  soil  into  land  of  a 

•Power of  the  legislature  to  declare  what  U a 
nuisance,  see  note.  23  R.  212, 213. 

Hou«e  of  Ill-fame,  whether  opening  of,  can  be 
enjoined,  see  note,  48  R.  274-278. 

Kinging  of  church  bells,  whether  may  be  ie- 
strslued  as  a  nuisance,  see  note,  48  R.  tta-ttft. 


contiguous  proprietor,  to  the  injury  of  his 
well  and  cellar,  where  it  is  done  habitually, 
and  within  the  knowledge  of  the  party  who 
maintains  the  vault,  whether  it  passes  above 
ground*  or  below,  is  of  itself  an  actionable 
tort;  no  other  negligence  need  be  shown. 
BaU  v.  Nye,  97  D.  56;  Hough's  Appeal,  48 
R.  193. 

A  horse  unlawfully  at  large  on  a  highway 
is  a  nuisance,  and  its  owner  is  liable  for  anw 
damage  done  by  it,  whether  the  animal  m 
vicious  or  not.  Baldwin  v.  Ensign,  44  EL 
205. 

Where  two  buildings  on  adjacent  lots  are 
so  situated  that  the  eaves  of  one  come  within 
a  few  inches  of  the  wall  of  the  other,  and 
have  no  gutter  or  water-couductor,  and  the 
eaves-drip  falls  upon  and  injures  the  wall  of 
the  other,  the  owner  of  the  former  is  liable 
for  the  damage.  Hazeltine  v.  Edgmamd,  57 
R.  157. 

The  owner  of  a  city  lot  blasting  rocks  on 
his  lot  with  gunpowder  is  liable  for  the 
natural  and  proximate  injury  to  adjacent 
property,  whether  from  contact  of  rock  or 
from  concussion.  Cotton  v.  Onderdonk,  58 
R.  556. 

9.  What  i»  not. — The  obstruction  of 
a  running  stream  occasioned  by  washing 
down  of  its  banks  does  not  in  law  constitute 
a  nuisance,  unless  such  obstruction  is  attrib- 
utable to  the  acts  or  agency  of  man.  Mckr 
v.  Oault,  78  D.  687. 

Publio  nuisance  must  be  occasioned  by  acta 
done  in  violation  of  law.  A  work  authorised 
by  law  cannot  be  a  nuisance.  Hinchnum  v. 
Paierson  Horse  R.  IL  Co.,  86  D.  252. 

Whether  the  construction  of  a  railroad  na 
a  city  street  would  operate  beneficially  or 
injuriously  to  the  publio  right  of  way, 
whether  it  would  prove  a  public  benefit  or  a 
publio  nuisance,  are  questions  to  be  deter- 
mined by  the  legislature  and  the  city 
council.  If  they  err  in  judgment,  and  the 
work  prove  an  obstruction  to  the  street  end 
a  public  inconvenience  and  injury,  it  isj 
not  punishable  as  a  nuisance  if  constructed 
as  prescribed  by  the  city  charter.    76. 

Where  one  buys  premises  having  upon 
them  a  pipe  discharging  water  from  the  roof 
of  a  building  on  the  sidewalk,  for  the  accom- 
modation of  his  and  adjoining  premises,  but 
changes  the  flow,  and  does  not  use  the  pipe 
for  his  own  premises,  but  the  pipe  continues 
to  discharge  the  water  from  the  adjoining 
premises,  he  is  not  liable  to  one  who,  pass- 
ing along  the  sidewalk,  falls  upon  ioe  formed 
by  such  discharge,  and  is  injured.  Wenztick 
v.  MeCotter,  41  R.  358. 

The  owner  of  land  has  the  right  to  erect 
small,  cheap,  and  movable  tenement-houses 
thereon  close  to  the  line  of  an  adjacent 
owner,  and  let  them  to  orderly  colored 
tenants,  although  his  avowed  purpose  is  to 
punish  the  adjacent  owner  for  refusing 
to  sell  him  his  land  at  an  inadequate  price. 
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and  to  compel  him  to  do  so.  FaUoon  ▼. 
8duU»ngt  44  R.  642. 

A  private  dwelling-boose  may  not  be 
declared  a  nuisance  by  authority  of  the 
legislature  simply  because  it  may  injure 
adjoining  property  by  cutting  off  the  breeze 
from  and  the  view  of  the  sea.  QuinUni  v. 
Board  of  Aldermen,  60  R.  62. 

The  erection  of  a  steam  cotton-gin  in  a 
city,  eighty-eight  feet  from  the  complain- 
ants residence,  may  not  be  prohibited  unless 
it  is  clearly  shown  that  it  is  not  reasonably 
possible  to  conduct  the  business  so  that  it 
will  not  be  a  nuisance.  Bouse  v.  Martin, 
61  R.  463. 

The  following  have  been  held  not  to  be  nui- 
sances per  se:  The  act  of  making  a  speech  in 
a  public  street;  although  it  may  become  a 
nuisance  by  obstructing  the  publio  highway. 
Fairbanks  v.  Kerr,  10  R.  664. 

A  livery-stable  in  a  city.  8hira»  v.  din- 
ger, 32  R.  138;  Kirkman  v.  Bandy,  64  D. 
45. 

A  private  stable  in  a  city.  Rounsaville  v. 
KoMheim,  46  R.  505;  Keiser  v.  LoveU,  44  R. 
10. 

A  private  stable  near  a  church  building. 
SL  James  Church  v.  Arrington,  76  D.  332. 

A  platform  in  an  alley  at  the  rear  of  a 
store.     Baglev  v.  People,  38  R.  192. 

A  private  burial-ground  near  dwellings. 
Kingsbury  v.  Flowers,  39  R.  14;  Monk  r. 
Packard,  36  R.  315. 

A  liberty-pole  in  a  city  street;  and  if 
sound  and  properly  secured  and  protected, 
its  breaking  by  an  extraordinary  wind,  and 
injuring  a  person,  is  too  remote  for  recovery. 
City  of  Allegheny  v.  Zimmerman,  40  R.  649. 

A  pipe  discharging  water  from  the  roof  of 

a  city  building  upon  the  sidewalk,  and  there 

forming  ice,  but  not  itself  extending  upon 

the    sidewalk,    and    properly    constructed. 

Wentlick  v.  McCotter,  41  R.  358. 

A  ditch  dug  in  a  street  of  a  borough,  to 
lay  a  water-pipe  from  a  spring  to  a  dwelling- 
house,  by  authority  of  a  municipal  license. 
Smith  v.  Simmons,  49  R  113.  , 

8.  Publio  and  private  nuisances.  — 
Inconvenience  or  injury  resulting  in  common 
to  all  citizens  from  the  same  source  of  com- 
plaint is  a  common  or  public  nuisance,  and 
the  remedy  therefor  must  be  by  indict- 
ment. Mayor  etc  v.  Marriott,  66  D.  326; 
Rung  v.  Shoneberger,  26  D.  95. 

A  building  erected  on  a  publio  square  is  a 
public  nuisance.     Rung  v.  Shoneberyer,  26  D. 

Long-continued  possession  gives  no  right 
to  maintain  such  a  nuisance.     lb. 

A  bay-window  in  the  second  story  of  a 
city  house,  sixteen  feet  above  the  sidewalk, 
and  projecting  three  feet  six  inches  beyond 
the  building  line,  is  a  publio  nuisance,  which 
cannot  be  justified  iy  ordinance,  and  its 
construction  may  be  enjoined  by  the  public. 
Reiner's  Appeal,  45  R.  373. 
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A  private  nuisance  is  anything  which  does 
hurt  or  annoyance  to  the  lands,  tenements, 
or  hereditaments  of  another.  The  annoy- 
ance need  not  be  such  as  to  endanger  health, 
but  it  is  sufficient  if  it  is  offensive  to  the 
senses,  and  renders  the  enjoyment  of  life 
and  property  uncomfortable,  or  even  causes 
a  well-founded  apprehension  of  danger.  Bur- 
diU  v.  Swenson,  67  D.  665. 

License  by  a  oity  to  erect  a  steam  cotton- 
press  is  not  conclusive  that  it  is  not  a  private 
nuisance,  although  the  license  is  entitled,  as 
evidence,  to  high  consideration.  Ryan  v. 
Copes,  73  D.  106. 

4.  Acts  or  things  of  a  dangerous 
character.* — Keeping  a  large  quantity  of 
gunpowder  in  a  wooden  building  near  other 
buildings  amounts  to  a  public  nuisance,  and 
renders  the  person  so  keeping  it  liable  for 
damages  resulting  therefrom,  although  he 
may  not  have  been  guilty  of  any  negligence 
in  causing  the  fire  from  which  such  damages 
resulted.    Myers  v.  Malcolm,  41  D.  744. 

Erection  of  a  powder-magazine  iu  a  popu- 
lous part  of  city,  and  keeping  stored  tbereiu 
large  quantities  of  gunpowder,  is  per  se  a 
nuisance.     Cheatham  v.  Shearon,  55  D.  734. 

Danger  to  residents  of  vicinity  of  powder- 
house  which  is  properly  constructed  and 
managed  is  not  so  impending  or  probable  as 
to  authorize  the  chancellor  to  decree  the 
abatement  of  such  house  as  a  nuisance.  Du- 
mesnil  v.  Dupont,  68  D.  750. 

The  keeping  of  gunpowder  upon  private 
premises  may  l>e  a  nuisance  when,  in  case  of 
explosion,  it  would  be  liable  to  injure  the 
persons  or  property  of  those  residing  in  the 
neighborhood,  although  it  should  be  carefully 
stored  or  kept     Heeg  v.  LicJd,  36  R  654. 

A  powder-magazine  may  be  a  nuisance, 
although  it  affects  only  the  plaintiff.  Emory 
▼.  Hazard  Powder  Co.,  53  R.  730. 

A  railway  company  having  legislative 
authority  to  construct  a  tunnel  contracted 
with  defendant  to  do  the  work.  Defendant 
collected  a  magazine  of  explosives  for  the 
blasting.  These  materials  exploded,  injuring 
the  plaintiff  8  property.  Held,  that  defend- 
ant was  liable  without  proof  of  negligence  in 
the  care  of  the  materials.  Mc Andrews  v. 
Collerd,  36  R.  508. 

5.  Highway  and  street  obstruc- 
tions. + — An  individual  cannot  appropriate 
part  of  a  public  highway  to  his  exclusive  use, 
though  enough  is  left  for  the  accommodation 
of  others.  Hart  v.  Mayor  of  Albany,  24  D. 
165. 

Any  obstruction  in  a  street  or  highway 
whioh  tends  to  annoy  persons  living  upon  or 

*  Use  of  land  so  as  to  pollute  the  water  on  land 
of  another,  see  note.  4S  K.  194-196. 

Coastiug  In  streets  of  city,  see  note.  61  R.  860, 
861 

f  Obstructions  In  public  streets,  see  note,  88 

R.  1/7,  128. 

Nuisance  in  highway,  liability  of  erector  to 
private  action,  »eo  note*  25  kL  643-537. 
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near  it,  or  which  renders  it  mora  difficult  of 
passage,  and  increases  the  danger  of  injury 
to  person  or  property  from  collision  of  car- 
riages, or  other  causes,  is  a  nuisance,  State 
v.  Mayor  etc,  30  D.  564. 

At  common  law,  where  the  particular 
charge  is  the  obstruction  of  a  highway,  the 
question  of  nuisance  or  no  nuisance  depends 
upon  the  fact  whether  its  passage  is  rendered 
less  commodious,     lb. 

Erecting  a  market-house  in  the  center  of 
a  street  or  highway  of  a  city,  by  a  city  cor- 
poration, which  interferes  with  a  commodi- 
ous passage  through  sucn  street,  is  a  nuisance. 
lb. 

A  building  or  a  fence  on  a  public  highway, 
when  not  in  existence  for  sixty  years,  may 
be  treated  as  a  nuisance.  Stetson  v.  Faxon, 
31  D.  123. 

An  act  done  to  a  highway  is  a  nuisance, 
though  done  by  the  owner  of  the  soil,  if  it 
detract  from  the  safety  of  travelers.  Dygert 
v.  Schenck,  35  D.  575. 

The  jury  must  determine,  from  all  the  cir- 
cumstances of  each  particular  case,  whether 
any  object  permanently  placed,  temporarily 
left,  or  slowly  moving  in  a  public  highway 
is  or  is  not  a  nuisance.  Grave*  v.  Shattuek, 
69  D.  536. 

Determination  of  a  nnisanoe  on  a  public 
highway  must,  at  common  law,  depend  on 
the  jury's  finding  of  the  fact  whether  or  not 
the  given  object,  under  all  the  circumstances 
attending  its  occupation  of  the  highway,  un- 
necessarily obstructed  the  free  passage  of  the 
public  over  and  upon  it.     lb. 

One  cannot  do  anything  upon  his  own  soil 
which  amounts  to  a  nuisance  or  works  injury 
to  his  neighbor,  and  this  principle  is  appli- 
cable to  a  city  as  owner  of  its  streets.  Nev- 
ins  v.  City  of  Peoria,  89  D.  392. 

An  injunction  will  not  be  granted  to  re- 
strain the  obstruction  of  a  highway  at  the 
suit  of  one  who  does  not  show  that  he  will 
sustain  special  damage.  Daweon  v.  SL  Paul 
Fire  Int.  Co.,  2  R.  109. 

Objects  within  the  limit  of  a  highway  which 
in  their  nature  are  calculated  to  frighten 
horses  of  ordinary  gentleness  may  be  nui- 
sances which  make  the  highway  defective 
within  the  meaning  of  a  statute  requiring 
towns  to  keep  their  highways  "  in  good  and 
sufficient  repair."  Whether  in  any  case  such 
an  object  is  a  nuisance  is  a  question  of  fact 
for  the  jury.  Ayer  v.  City  of  Norwich,  12 
R.  396;  Fothay  v.  Glen  Haven,  3  R.  73. 

Thus  a  tent  standing  within  the  limits  of 
a  highway  and  partly  upon  the  traveled 
path,  and  so  constructed  as  to  be  likely  to 
frighten  horses  of  ordinary  gentleness,  is 
such  a  nuisance  as  to  render  the  city  liable 
for  an  injury  occasioned  by  it  Ayer  v.  City 
of  Norwich,  12  R.  396. 

So  a  "hollow,  burnt,  and  blackened  log 
lying  close  to  the  traveled  path  "  of  a  high- 
way may  be  such  a  nuisance  as  to  render  a 


city  liable.     Foehay  v.  Glen  Haven,  Z  sV 
73. 

Plaintiff,  while  driving  along  a  highway, 
was  injured  by  reason  of  his  horse  taking 
fright  at  an  engine  mounted  on  wheels,  which 
defendant  was  moving  along  the  same  high- 
way by  means  of  steam-power.  In  an  action 
for  damages,  the  court  charged  the  jury  that 
"  a  party  placing  upon  the  highway  any 
vehicle  unusual,  and  calculated  from  its  ap- 
pearance and  mode  of  locomotion  to  frighten 
horses  of  ordinary  gentleness,  is  liable  for 
all  damages  resulting  therefrom."  Held, 
error.     Macomber  v.  Nichols,  22  R.  5£2. 

The  users  of  horses  and  similar  animals 
upon  highways  have  no  rights  superior  to  the 
users  of  other  means  of  locomotion;  and  if 
the  use  of  the  one  result  in  injury  to  the 
user  of  the  other,  the  right  of  action  will 
depend  on  the  question  of  negligence, 'which 
is  to  be  determined  by  the  jury.     lb. 

A  steam-engine  as  a  means  of  locomotion 
in  a  highway  is  not  necessarily  a  nuisance. 
lb. 

The  obstruction  of  an  alley  is  not  a  public 
wrong.    Baglcy  v.  People,  38  R.  192. 

A  fruit-stand,  a  permanent  structure, 
materially  encroaching  on  a  sidewalk  of  a 
publio  street  in  a  thickly  inhabited  part  of 
a  city,  is  an  indictable  nnisanoe,  whether  it 
essentially  interferes  with  the  oomfortable 
enjoyment  of  the  sidewalk  or  not.  State  v. 
BerdeUa.3SK.m. 

A  bridge  across  a  street,  for  private  use, 
is  an  indictable  nnisanoe,  although  it  is  so 
high  above  the  surface  as  not  to  impede  the 
passage  of  ordinary  vehicles.  Bybee  v.  State, 
48  R  175. 

Defendants  negligently  piled  boards  in 
the  traveled  path  of  a  highway.  A  stran- 
ger passing  along  with  a  wagon  loaded  with 
barrels,  ran  over  these  boards,  producing  a 
rattling  noise  which  frightened  the  plaintiffs 
horse,  causing  him  to  jump  sideways,  thereby 
throwing  the  plaintiff  from  his  wagon  and 
severely  injuring  him.  The  horse  was  well 
broken  and  carefully  driven.  Held,  that  on 
the  facts  a  nonsuit  was  error;  it  was  for  the 
jury  to  determine  whether  or  not  the  de- 
fendant's acts  were  the  proximate  oaase  of 
plaintiff's  injury.  Lake  v.  MiUiken,  16  & 
456. 

The  plaintiffs,  in  walking  along  a  sidewalk 
in  the  evening,  stepped  into  an  opening  in 
front  of  a  cellar  wmdow,  and  was  injured. 
The  opening  was  about  fifteeen  inches  wide 
and  three  feet  long,  designed  for  light  and 
ventilation,  and  of  a  usual  character. 
The  street  was  lighted,  and  there  was  a  light 
in  the  window  over  the  opening.  Hela\th*t 
the  opening  was  not  in  itself  a  nnisanoe,  and 
that  there  was  evidence  of  contributory 
negligence  for  the  jury.  King  v.  Thompmm, 
30  R  364. 

6.  Obstructions  or  encroachments 
upon  navigation.  —  An  individual  has  ne 
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right  to  moor  a  floating  warehouse  perma- 
nently in  a  pablio  basin  or  part  of  a  public 
river  within  the  jurisdiction  of  a  municipal 
corporation,  in  violation  of  a  municipal  ordi- 
nance, even  though  it  be  moored  opposite 
his  own  lot  on  the  pier.  Hart  v.  Mayor  of 
Albany,  MT).  166. 

Such  a  warehouse  in  a  vublie  river  is  a 
public  nnisanoe,  because  it  obstructs  naviga- 
tion, and  may  be  indicted  as  such,  or  abated 
without  indictment^  by  any  individual  ag- 
grieved by  it.    IL 

An  inlet  from  a  river,  hi  the  continued  and 
mndisturbed  use  of  the  public  for  twenty 
years  or  more,  is  thereby  dedicated  to  public 
use,  and  constituted  a  public  thoroughfare 
for  purposes  of  navigation;  and  the  obstruc- 
tion of  its  use  for  that  purpose,  by  a  fish-trap, 
or  otherwise,  would  make  the  obstruction  a 

Sublic  nuisance  which  any  one  might  abate. 
tumpr.  McNakry,  42  D.  437. 

7.  Trades  or  employments  obnoxious 
to  public  health.*  —  Pnrsuit  of  a  noxious 
trade  is  lawful  so  long  at  it  does  not  inter- 
fere with  the  rights  of  the  public;  but  when 
it  does  so  interfere,  it  becomes  illegal,  and 
no  length  of  time  can  sanction  it.  Ashbrook 
v.  Com.,  89  D.  616. 

Works  of  internal  improvement  erected 
by  state  for  benefit  of  citizens  at  large  can- 
not be  regarded  as  a  publio  nuisance  because 
they  render  the  neighborhood  unhealthy  by 
obstructing  running  water  and  overflowing 
adjacent  lauds;  and  their  character  is  not 
changed  by  placing  them  in  the  hands  of  a 
private  corporation,  with  a  requirement  that 
they  be  kept  up  for  the  purposes  for  which 
they  were  constructed.  The  corporation 
occupies  the  same  position  as  the  common- 
wealth,  and  is  no  more  indictable  for  a  pub- 
lio nnisanoe  than  the  commonwealth  would 
be.    Com.  v.  Reed,  76  D.  661. 

There  can  be  no  prescriptive  right  to 
maintain  a  public  nuisance,  and  no  period  of 
enjoyment  can  legalise  the  oontinnanoe  of  a 
mill-pond  which  is  injurious  to  the  health  of 
the  surrounding  community.  Wright  v. 
Moore,  82  D.  731. 

To  cause  a  whole  neighborhood  to  become 
sickly,  by  erecting  a  dam  across  a  stream, 
thus  causing  the  water  to  stagnate  and  cor- 
rupt the  air,  is  a  publio  nuisance,  for  which 
an  indictment  lies.  State  v.  Rankin,  16  R. 
737;  Neal  v.  Henry,  33  D.  125. 

An  action  lies  against  a  county  for  erect- 
ing and  maintaining,  near  the  dwelling- 
house  of  the  plaintiff  a  pest-house  where 
persons  infected  with  a  malignant  disease 
were  treated  therefor  by  order  of  the  de- 
fendant, by  reason  whereof  the  plaintiff's 
premises  became  nnhealthfnl,  his  premises 


*  Trades  and  businesses  which  may  be  enjoined 
as  nuisances,  see  note,  61 B.  467-476. 

Ilouse  calculated  to  breed  disease,  when  a 
nui*ance,  see  note.  44  R.  Ill,  112. 

Lawful  business  may  be  a  nuisance,  see  note, 
42  K.  640-642. 
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were  infected  with  the  same  disease,  and  the 
occupancy  of  the  premises  was  rendered  un- 
safe and  unpleasant  Haag  v.  Gomm're  of 
Vanderburgh  Co.,  28  R.  664. 

The  operation  of  lead-smelting  works  may 
be  preliminarily  restrained  when  it  emits  of- 
fensive, poisonous,  and  noxious  fumes  and 
vapors,  producing  danger  to  health  and  in- 
jury to  property.  Appeal  of  Pen*.  Lead 
Co.,  42  R.  534. 

The  sale  of  adulterated  teas  will  not  be 
restrained  by  injunction,  unless  it  appears 
to  threaten  serious  danger  to  human  life  or 
serious  detriment  to  health.  Health  DepL 
of  N.  F.  v.  Purdon,  52  R.  22. 

A  city,  for  the  purpose  of  improving  its 
sanitary  condition,  colleoted  and  deposited 
in  one  place  all  the  carcasses,  garbage, 
excrement,  etc.,  and  buried  them  there. 
Held,  that  the  city  was  not  liable  to  an  in* 
dividual  for  sickness  produced  thereby. 
Fort  Worth  v.  Crawford,  63  R.  763. 

8.  —  op  comfort.  —  1.  Oeneral  rule*.  — 
A  noxious  trade  or  business,  to  be  a  nui- 
sance, need  not  endanger  the  health  of  the 
neighborhood.  Catlin  v.  Valentine,  38  D.  667; 
Coher  v.  Birge,  64  D.  347. 

It  is  sufficient  to  constitute  a  nuisance 
that  it  is  offensive  to  the  senses  and  renders 
the  enjoyment  of  life  and  property  uncom- 
fortable.   Catlin  v.  Valentine,  38  D.  667. 

Nnisanoe  may  be  produced  by  offensive 
sounds  in  the  prosecution  of  a  business  law* 
ful  jsr  as.    Bishop  v.  Banks,  87  D.  197. 

Offensive  odors  and  smells  of  a  loathsome 
trade  constitute  a  nuisance,  and  may  be 
abated,  if  detrimental  to  the  comfort  of 
those  dwelling  around  and  to  passers-by,  al- 
though not  actually  producing  disease.  Ash- 
brook  v.  Com.,  89  D.  616. 

Carrying  on  of  a  business,  in  itself  lawful, 
in  the  neighborhood  of  a  dwelling-house  is  a 
nnisanoe,  and  will  be  restrained  by  injunc- 
tion when  the  prosecution  of  suoh  business 
renders  the  enjoyment  of  the  house  materi- 
ally uncomfortable  by  the  smoke  and  cin- 
ders, or  noise,  or  offensive  odors  produced 
thereby,  although  not  in  any  degree  injuri- 
ous to  health.    Roes  v.  Butler,  97  D.  654. 

A  clear,  unmistakable  nuisance  will  not  be 
permitted  because  it  does  not  exist  the 
greater  portion  of  the  time,  but  only  for  a 
small  part  of  it.  The  qualifications  that  a 
lawful  business  will  not  be  restrained  for 
every  trifling  inconvenience,  and  that  per- 
sons must  not  stand  on  extreme  rights,  and 
bring  actions  in  respect  to  every  matter  of 
annoyance,  do  not  refer  to  the  proportion 
of  time  for  which  the  nuisance  is  continued, 
but  only  to  the  degree  or  kind  of  annoyance. 
lb. 

Matters  that  are  annoyances  by  being 
merely  disagreeable  or  unsightly,  as  a  well- 
kept  butcher-shop  or  a  green-grocer's  stall 
near  a  costly  dwelling- house,  or  any  busi- 
ness that  attracts  crowds  of  orderly  persons 
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or  numbers  of  cart*  and  carriage*,  are  not 
nuisances,  evan  though  they  seriously  affect 
the  Valus  of  property  by  driving  away  ten- 
ante,  and  prevent  ite  being  let  to  those  who 
would  pay  high  rente.     lb. 

A  part  of  a  town  ia  not  a  proper  and  con- 
venient place  for  carrying  on  business  which 
rendera  the  dwelling!  there  uncomfortable 
to  the  owners  and  their  families  by  offensive 
smells,  smoke  and  cinders,  or  intolerable 
noises,  >imply  because  it  U  occupied  by 
tradesmen  and  mechanics  (or  residences  and 
for  carrying  on  trades  occasioning  some  de- 
gree of  noise,  amoks  and  cinders,  and  does 
not  contain  costly  or  elegant  dwellings,  and 
i*  not  inhabited  by  tba  wealthy  and  luiuri- 

What  degree  or  amount  of  discomfort  is 
necessary  to  constitute  a  nuisance  most  be 
determined   by   the  circumstances  of  each 

The  fact  that  a  business,  inch  a*  a  tan- 
nery, is  a  lawful  one,  and  is  conducted  in 
the  best  possible  manner,  will  not  prevent 
it  from  being  a  nuisance.  If  conducting  it 
necessarily  con  ta  minutes  the  atmosphere,  it 
should  be  located  where  it  will  not  nocos- 
sarily  deprive  other*  of,  or  lessen  their  en- 
joyment of,  their  own  property.  Pennoyer 
r.  Allen,  42  K.  540,  note. 

2.  Brick-bunting,'  bring  a  useful  and  ne- 
cessary employment,  will  not  be  restrained 
by  injunction,  although  carried  on  in  ths 
outskirts  of  a  city,  because  it  occasions  some 
discomfort,  or  even  injury,  to  those  residing 
In  the  vicinity.  Upon  an  application  to  re- 
strain the  exercise  of  a  lawful  business,  the 
eonrt  will  look  at  the  customs  of  the  people, 
the  characteristic*  of  their  business,  the 
common  naes  of  property,  and  the  peculiar 
droll  instances  of  the  plane.  Buckenstint'i 
Appeal,  10  R.  060. 

3.  Slavghler-hotutt.  —  A  slaughter-house 
in  a  city  is  a  nuisance  prima  facte,  and  may 
be  restrained  by  injunction.  Collin  r.  Val- 
entine, 38  D.  S67;  Reiehert  v.  Qeert,  49  R. 
738;  Seffritd  r.  May*.  00  R.  107.  Contra, 
*ee  Pruner  r.  Pendleton,  40  R.  788;  Mink*  v. 
Hqftman,  29  R.  63. 

An  answer  denying  that  a  slaughter-house 
is  a  nuisance  and  offensive  to  the  complain- 
ant is  a  mere  matter  of  opinion,  and  not 
such  a  denial  of  the  equity  of  the  bill  as  to 
entitle  the  defendant  to  a  dissolution  of  the 
injunction  as  a  matter  of  course,  Collin,  v. 
Valentine,  38  D.  067. 

The  bleating  of  calve*  kept  overnight  at 
a  slaughter-house,  to  be  slaughtered  the  next 
day,  to  the  great  annoyance  of  a  family  liv- 
ing near,  is  a  nuisance,  and  will  be  enjoined. 
Bishop  ».  Banks,  87  D.  197. 

The  production  of  offensive  smells  from 
offal  of  slaughtered  animals  is  a  nuisance, 
and  will  be  enjoined     lb. 
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cattle-pen*  in  a  city  ia  not  legalized  by  the 
fact  that  the  pen*  had  been  continuonily 
used  for  thirty  years,  and  when  first  estab- 
lished ware  outside  the  city,  and  some  dis- 
tance in  the  country.  Asltbrook  V,  Con.,  89 
D.  616. 

4.  Stabla.* — A  stable  i*  not  necessarily 
and  prima  facte  a  nuisance;  but  if  it  be  so 
built,  so  kept,  or  so  used  as  to  destroy  the 
comfort  of  persons  owning  and  occupying 
adjoining  premises  and  impair  their  value 
as  places  of  habitation,  a  stable  thereby  be- 
come* a  nuisance.  Dargan  v.  Waddill,  49 
D.  421;  Burditt  v.  Swenxm,  67  0.  665. 

The  owner  of  a  stable  neglecting  to  have 
it  cleaned  at  proper  times,  and  suffering  the 
61th  to  accumulate  and  become  noisome,  is 
liable  to  a  party  injured.  Dargan  v.  Wad- 
diU, 49  D.  421. 

A  stable  is  a  nuisance  when  it  ia  a  wooden 
bnilding  with  a  plank  floor,  so  constructed 
that  the  stamping  of  the  horses  on  it  creates 
such  a  noise  day  and  night  that  it  can  be 
heard  not  only  throughout  the  square  est 
which  it  and  the  plaintiff 's  house  are  situated, 
but  on  all  the  adjoining  squares,  and  when, 
in  the  opinion  of  the  witnesses,  it  impairs 
the  value  of  the  plaintiff's  house  as  a  dwell. 

"IB.      lb. 

The  erection  of  a  stable  in  such  close  prox- 
imity to  a  hotel  as  to  work  injury,  in- 
convenience, prejudice,  and  damage  t     " 


Whether  keeping  a  stable  i 
and  offensive  business  "  is  mainly  a  question 
of  fact,  and  depends  in  some  measure  on  the 
mode  and  extent  of  its  use.  Whitney  v. 
Union  Iff  Co.,  71  D.  710. 

0.   BlackemWung  and  botier-mahing.  —  Ths 
business  of  a  blacksmith  must  be  carried  os> 
I  not  to  injure  others,  and  it  is  *  nui- 

)  where  it  is  carried  on  in  a  shop  twelve 

feet  distent  from  a  hotel,  and  onuses,  by  rea- 
son of  the  cinders,  dust,  and  ashes  arising 
from  the  shop,  serious  annoyance  and  incon- 
venience to  the  guests  of  the  hotel,  and  con- 
sequent loss  to  the  hotel-owner.  Nortrott 
v.  Thorns,  81  D.  088. 

The  manufacturing  of  steam-boilers,  thongh 
a  lawful  business,  i*  a  nuisance  when  so  tar- 
ried on  as  to  make  it  a  great  annoyance  to 
the  complainant     Fish  v.  Dodge,  47  D.  234. 

6.  Noisy  maddnery,  bells,  etc  —  The  erec- 
tion of  a  planing-mill  and  cotton-gin  will  not 
be  enjoined,  at  the  suit  of  one  dwelling  in 
the  vicinity,  on  account  of  the  anticipated 
noise  and  increase  of  peril  by  fire.  Dontry 
t.  Allen,  39  R.  704. 

The  habitual  ringing  of  a  heavy  factory 
bell  at  an  early  hour  in  the  morning,  for  the 

Surpose  of  arousing  ths  operatives,  which 
isturbs  the  sleep  of  other  residents  in  the 
•arables  In  olUea,  whoa  nuisances,  He  not*, 
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neighborhood,  is  a  nuisance,  and  may  be  en- 
joined.    Davis  v.  Saivyer,  43  R.  519. 

Annoyance  from  necessary  use  of  a  rail- 
road does  not  constitute  a  nuisance  per  se, 
and  a  nuisance  in  fact  is  a  matter  to  oe  de- 
termined by  a  jury,  and  until  so  determined, 
will  not  be  interfered  with  by  injunction. 
BcU  ▼.  Ohio  etc.  R.  R.  Co.,  64  D.  687. 

Defendant  carried  on  a  manufactory  in  a 
building  adjoining  two  buildings  owned  by 
plaintiff.  Defendant's  machinery  was  run 
by  steam-power,  and  its  operation  produced 
a  jarring  and  shaking  of  plaintiff's  build- 
ings,  to  their  injury  and  to  the  annoyance 
of  the  occupants.  Plaintiff's  house  had  been 
leased  by  the  defendant  for  ten  years,  and 
the  alleged  nuisance  was  erected  and  put 
into  operation  during  the  existence  of  the 
lease.  Fourteen  days  after  the  lease  expired, 
plaintiff  brought  an  action  to  restrain  de- 
fendant from  the  use  of  his  steam-power. 
Plaintiff's  evidence  as  to  the  injurious  effects 
of  his  premises  was  confined  to  the  effects 
produced  during  the  existence  of  the  lease. 
Held,  that  plaintiff  was  entitled  to  a  judg- 
ment, enjoining  defendant  from  so  conduct- 
ing his  business  as  thus  to  injure  the 
plaintiff;  that  plaintiff  was  not  bound  to  take 
measures  to  aoate  the  nuisance  during  the 
existence  of  the  tenancy,  and  his  delay  in 
commencing  suit  until  the  termination 
thereof  was  no  laches;  and  that  the  fact  that 
the  premise*  were  leased  in  no  way  affected 
the  competency  or  weight  of  the  evidence  as 
to  the  injuries  sustained.  McKeon  v.  8et, 
10  R.  659. 

7.  Miscellaneous  cases.  —  Dense  smoke 
laden  with  cinders  caused  by  burning  of 
pine  wood,  and  continued  for  twelve  hours 
twice  in  each  month,  falling  upon  and  pene- 
trating houses'  and  premises  at  distanoes 
varying  from  forty  to  two  hundred  feet, 
constitutes  a  nuisance.  Ross  v.  Butler,  97 
D.  654. 

It  is  a  public  nuisance,  and  indictable,  if 
a  pond,  without  causing  sickness,  produces 
smells  and  stenches  which  render  the  enjoy- 
ment of  life  and  property  in  the  community 
uncomfortable.     State  ▼.  Rankin,  16  R.  737. 

The  keeping  of  jacks  and  stallions,  and 
standing  them  for  mares  near  and  in  plain 
view  of  an  inhabited  dwelling-house,  may  be 
prohibited  by  injunction.  Farrell  v.  Cook, 
49  R.  721. 

An  engine-house,  erected  by  a  railroad 
company  adjacent  to  plaintiff's  dwelling- 
house,  and  so  used  as  practically  to  deprive 
Slaintiff  of  the  use  of  the  house  as  a  resi- 
ence,  and  by  filling  it  with  smoke  and  dust, 
and  corrupting  and  tainting  the  air  with  of- 
fensive gases,  makes  life  therein  uncomfort- 
able ana  unsafe,  is  a  palpable  nuisance,  for 
which  an  action  for  damages  will  lie,  and  a 
court  of  equity  will  restrain  the  same. 
Cogswell  v.  New  York  etc  R.  R.  Co.,  56  R.  6, 
note. 


Defendanf  erected  in  his  house  adjoining 
plaintiff's  premises  a  cooking-range,  so  near 
to  the  partition  wall  that  the  ordinary  use 
of  it  injured  plaintiff's  goods,  and  rendered 
his  premises  uncomfortable  and  disagreeable. 
Heidi,  that  the  use  of  the  range  was  a  nui- 
sance, and  that  an  action  on  the  case  would 
lie  against  the  defendant,  although  he  had 
leased  the  premises  containing  the  range  to 
a  tenant,  who  built  the  fires:  Grady  v.  Wols- 
ner,  7  R.  593. 

9.  Continuance  of  nuisances.  —  1. 
General  rules.*  —  Continuance  of  a  nuisance 
for  twenty  years  gives  no  prescriptive  right 
to  maintain  it.     Mills  v.  Nail,  24  D.  160. 

A  nuisance  is  not  legalized  by  length  of 
time,     fiygert  v.  Sckenck,  35  D.  575. 

An  act  legalizing  an  existing  nuisance  in 
street  of  a  city  is  a  mere  license  for  its 
continuance,  and  is  revocable  at  pleasure 
where  there  is  no  consideration  fas  it.  Read- 
ing  v.  Com.,  51  D.  534. 

The  owner  of  land  has  a  right  to  excavate, 
or  continue  an  excavation  made  by  another, 
thereon;  but  he  is  not  permitted,  in  the  ex- 
cise of  that  right,  to  abridge  or  render  less 
comfortable  the  equal  privilege  of  his  neigh- 
bor.    CrommeUn  v.  Coxe,  68  D.  120. 

Where  a  contractor  so  performs  the  work 
of  his  principal  that  it  becomes  a  nuisance, 
the  principal,  if  he  accepts  the  work  in  that 
condition,  is  liable  for  consequent  and  sub- 
sequent injury  to  others.  Vogel  v  Mayor 
etc,  44  R.  349. 

2.  Respective  liability  qf  erector  and  his 
grantee^ —  A  grantor  of  land  who  has  erected 
a  nuisance  thereon,  whereby  an  adjacent 
land-owner  is  damaged,  is  liable  for  the  con- 
tinuance of  such  nuisance,  notwithstanding 
his  conveyance.  Plumer  v.  Harper,  14  D. 
333. 

The  erector  of  a  nuisance  who  conveys  the 
land  without  any  covenant  of  warranty  or 
agreement  to  Uphold  his  grantee  in  the 
occupancy  of  the  premises  is  not,  after  he 
surrenders  possession  to  his  grantee,  answer* 
able  for  the  continuance  of  such  nuisance. 
Waggoner  v.  Jermaine,  45  D.  474. 

The  erector  of  a  nuisance  who  conveys  the 
land  with  covenants  of  warranty  for  quiet 
enjoyment,  and  for  the  right  to  maintain  the 
land  in  the  same  condition  with  respect  to 
such  nuisance,  continues  answerable  for  in- 
juries resulting  from  its  maintenance,  not- 
withstanding his  delivery  of  possession  to  his 
grantee.     lb. 

An  act  authorising  a  person  to  build  clam 
on  his  own  land  upon  a  river  which  is  a  high- 
way merely  protects  him  from  an  indictment 
for  a  nuisance  in  obstructing  the  river;  but 

•  Lapse  of  time  will  not  legalise  a  public  nui- 
sance, see  note.  48  R.  24-  '& 

Damages  for  continuing  nuisance,  by  whom 
may  be  recovered,  see  note,  69  R.  851-869. 

t  Respective  liability  of  erector  and  his  grantee 
for  continuance  of  a  nuisance,  see  note,  14  D. 
836-341. 
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if  in  building  his  dam  he  overflows  his  neigh- 
bor's land,  he  is  still  liable  to  an  action 
therefor.  Eastman  v.  Amoskeag  Mfg.  Co., 
82  D.  201. 

The  owner  of  land  laid  it  off  into  lot  and 
streets,  sewered  the  streets,  and  sold  the  lots 
with  an  easement  in  the  sewers,  retaining  no 
control.  The  grantees  and  others  connected 
their  premises  with  the  sewers,  and  thus  ere- 
ated  a  nuisanoe.  Held,  that  the  grantor  was 
not  liable  therefor.  Moore  v.  Langdon,  47 
R.  262. 

A  purchaser  is  not  liable  for  the  continu- 
ance of  a  nuisance  on  the  property  purchased 
until  after  he  has  been  asked  to  remove  it. 
Johnson  v.  Lewis,  33  D.  406;  Eastman  v. 
Amoskeag  Mfg.  Co.,  82  D.  201;  Crommelin  v. 
Coax,  68  D.  120;  Pillsbury  ▼.  Moore,  69  D.  91 ; 
Nichols  v.  Boston,  93  D.  132;  Conhocton  Stone 
Hood  v.  Buffalo  etc.  R.  R.  Co.,  10  R.  646. 

The  owner  of  a  lot  is  liable  to  an  adjoining 
proprietor  for  continuing  nuisance  thereon, 
although  erected  by  their  common  grantor 
when  he  was  owner  of  both  lots.  Crommelin 
r.  Coxe,  68  D.  120. 

An  action  may  be  maintained  against  one 
for  continuing  nuisance  erected  by  another, 
as  well  as  for  the  original  erection.  Pills- 
bury  v.  Moore,  69  D.  91. 

Knowledge  by  a  grantee  of  land  of  con- 
tinuance of  nuisance  thereon,  when  he  ac- 
2uired  title,  is  not  shown  by  the  not  that  he 
ad  knowledge  of  a  judgment  against  his 
grantor  for  a  like  nuisance  existing  thereon 
the  year  previous  to  the  conveyance.  Nichols 
v.  Boston,  93  D.  132. 

3.  Respective  liability  of  landlord  and  ten- 
anL*  —  For  continuing  a  nuisance,  the  les- 
sor, assignees  of  lease,  lessees,  and  sublessees 
are  jointly  liable.  Rogers  v.  8tewart,  26  D. 
296. 

One  who  erects  a  nuisanoe  on  his  prem- 
ises, and  then  demises  them,  thereby  affirms 
and  continues  such  nuisanoe,  and  is  liable  to 
an  action  therefor,  nothwithstandinghis  de- 
mise. Waggoner  v.  Jermaine,  46  U.  474; 
Fish  v.  Dodge,  47  D.  264. 

One  erecting  nuisance  on  the  land  of  an- 
other is  answerable  for  its  continuance,  even 
when  he  has  no  right  to  enter  to  remove  it. 
He  mast  find  some  way  of  putting  an  end  to 
it.     Fish  ▼.  Dodge,  47  D.  264. 

A  person  is  answerable  for  a  nuisanoe 
when  he  leases  his  property  for  the  purpose 
of  having  it  used  in  the  mode  which  causes 
such  nuisance,  if  from  the  nature  of  the 
business,  or  otherwise,  he  knew  or  had  rea- 
son to  believe  that  the  carrying  on  of  the 
business  was  likely  to  be  injurious  to  plain- 
tiff,    lb. 

A  tenant  for  years  is  liable  for  restoring  a 
building,  constituting  a  nuisanoe,  which  was 
erected  by  his  lessors  before  the  commence- 
ment of  the  tenancy,  and  abated  afterwards; 

*  Respective  liability  of  landlord  and  tenant 
for  nuisances,  see  note,  69  D.  7S&-740. 


but  he  is  not  liable  for  merely  refitting  the 
building  after  it  was  injured.  McDonough  v. 
Oilman,  80  D.  72. 

A  tenant  for  years  is  not  liable  for  con- 
tinuing a  nuisance  existing  at  the  commence- 
ment of  his  tenancy,  unless  he  is  requested 
by  some  unequivocal  language  to  remove  it. 
McDonough  v.  Oilman,  80  D.  72;  Slight  ▼. 
Outtlaff,  17  R.  476. 

Where  a  lime- kiln  has  onoe  been  erected 
and  used,  its  subsequent  use  in  the  course  of 
the  business,  if  a  nuisance,  is  a  continuing 
one,  bringing  it  within  the  rule  above  stated; 
and  each  successive  burning  of  lime  therein 
is  not  to  be  regarded  as  an  original  nuisance. 
Slight  v.  Outzhff,  17  R.  476. 

II.   Remedies. 

10.  Abatement.  —  1.  Generally. —The 
legislature  may  authorize  the  destruction  of 
unhealthy  houses  as  nuisances.  Theilan  v. 
Porter,  62  R.  173. 

The  mayor  of  a  city,  by  virtue  of  his  of- 
fice, may  demolish  a  wooden  dwelling-house 
in  a  city,  which,  by  reason  of  the  combusti- 
ble nature  of  its  materials,  and  the  dis- 
orderly character  of  its  occupants,  endangers 
the  lives,  health,  and  property  of  the  neigh- 
boring residents.  Fields  v.  StoHey,  44  R. 
109. 

2.  Summary  abatement  by  private  person.  *— 
A  public  nuisance  may  be  abated  by  any 
person,  whether  he  has  been  injured  by  it 
or  not;  but  a  private  nuisance  can  be  abetted 
only  by  one  who  is  injured  by  it.  Gates  v. 
BUncoe,  26  D.  440;  Wetmore  r.  Tracy,  28  D. 
526. 

The  right  which  private  persons  have  to 
abate  a  public  nuisance  must  be  confined  to 
the  removal  or  destruction  of  that  which  is 
necessarily  a  nuisance  or  the'eauae  of  one  in 
its  present  location.  Oray  ▼.  Ayres,  32  D. 
107;  Gates  v.  BUncoe,  26  D.  440. 

Nuisance,  whether  publio  or  private,  may 
be  abated  at  common  law  by  the  party  ag- 
grieved, if  done  without  breach  of  toe  peace. 
Stiles  v.. Laird,  63  D.  110;  Mohr  v.  Gama\ 
78  D.  687. 

The  thing  complained  of  must  be  a  nui- 
sanoe at  the  time  of  its  abatement,  in  order 
to  justify  abatement  by  a  private  person;  H 
is  not  sufficient  that  the  tiling  had  been  a 
nuisance,  and  was  likely  to  be  so  again. 
Gates  v.  BUncoe,  26  D.  440. 

The  remedy  for  nuisance  which  consists 
in  wrongful  use  of  building,  and  not  in 
the  building  itself,  is  to  stop  such  use  of  the 
building,  and  not  to  remove  or  destroy  the 
structure.  Barclay  v.  Com.,  64  D.  715;  Oray 
v.  Ayres,  32  D.  107. 

A  distinction  exists  between  a  physical 
nuisance  and  one  which  consists  of  immoral 
and  unlawful  conduct  carried  on  in  a  partic- 
ular house;  the  former  may  be  abated  by 

*  Right  of  private  person  to  abate  nuisance 
without  suit,  see  notes,  96  D.  4tt-44»;  43  E.  24-Jft. 
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force,  while  the  Utter  cannot  Gray  v.  Ayres, 
32  D.  107. 

The  owner  of  land  is  not  bound  to  ordi- 
nary care  in  removing  property  of  another 
placed  thereon,  after  reasonable  notice  to  the 
owner  to  remove  it.  Almy  v.  Orinnell,  45  D. 
238. 

The  owner  of  land  cutting  down  a  seine- 
reel  placed  thereon  by  another,  after  reason- 
able notice  to  the  owner,  and  permitting  it 
to  float  down  an  adjoining  stream,  is  not 
liable  therefor,  it  not  appearing  that  the 
owner  had  any  land  to  which  to  remove  it. 
lb. 

A  statute  defining  what  are  nuisances, 
and  prescribing  remedy  by  action,  does  not 
take  away  any  common-law  remedy  in  the 
abatement  of  nuisances  that  the  statute  does 
not  embrace.   Stiles  v.  Laird,  63  D.  1 10. 

Miners  who  are  first  in  appropriation  of 
running  water  for  mining  uses  may  abate  a 
nuisance  caused  by  a  dam  subsequently 
erected  below  their  claims,  by  removing  the 
dam  in  a  peaceable  manner,     lb. 

A  party  who  assumes  that  something  is  a 
nuisance,  and  undertakes  to  abate  it  as  such, 
does  so  under  the  peril  of  being  deemed  a 
trespasser  if  he  fail  to  establish  the  exist- 
ence of  the  nuisance;  or  having  established 
it,  employs  unnecessary  force  and  unwar- 
rantable meaus  for  its  removal.  Thus  it  is 
with  a  building  which  is  being  moved  through 
a  public  highway.  Craves  v.  Shattuck,  69 
D.  636. 

Any  person  may  abate  a  common  nuisance; 
but  he  does  so  at  the  risk  of  being  deemed  a 
trespasser,  unless  the  existence  of  the  nui- 
sance is  established.     lb. 

If  an  individual's  private  property  is  im- 
periled or  endangered  by  a  building  that  is 
being  moved,  he  has  the  right  to  use  what- 
ever force  is  necessary  to  proteot  and  defend 
that  property  from  injury.  But  a  mere 
prospect  of  future  injury  will  not  justify  the 
destruction  of  the  building,  unless  it  be  a 
common  nuisance.  And  where  there  is  time 
and  opportunity  for  the  interposition  of  an 
adequate  legal  remedy  which  may  be  effec- 
tual, the  law  will  not  justify  the  summary 
employment  of  force.    lb. 

A  party  may  abate  a  nuisance  with  his  own 
hand,  but  suoh  abatement  does  not  consist 
in  the  destruction  of  the  property,  unless 
such  destruction  be  absolutely  necessary. 
Morrison  ▼.  Marquardt,  92  D.  444. 

When  a  nuisance  consists  in  the  use  to 
which  a  building  is  put,  and  not  in  its  loca- 
tion, the  abatement  must  consist  only  in 
Jutting  a  stop  to  such  use.  Brighiman  v. 
nhabs.  of  Bristol,  20  R.  711. 

The  plaintiff  had  erected  an  oyster-house 
in  a  tidal  river,  opposite  the  defendant's 
villa  lots.  The  defendant  tore  it  down  be- 
fore it  was  used,  claiming  that  it  obscured 
the  prospect,  obstructed  the  access,  and  in- 
jured the  value  of  his  lots.    It  did  not  ap- 


Eear  that  the  water-way  to  the  lots  had  ever 
een  used.  Held,  that  the  defendant's  act 
was  unjustifiable.  Bovxien  v.  Lewis,  43 
R.  21. 

3.  Abatement  by  proceedings  at  law.  —  A 
party  maintaining  a  public  nuisance  is  not 
entitled  to  a  jury  trial  in  summary  proceed- 
ings for  its  abatement.  Hart  v.  Mayor  of 
Albany,  24  D.  165. 

An  action  to  prevent  or  abate  a  nuisance 
is  not  a  "special  case  "  over  which  the  legis- 
lature may  give  county  courts  jurisdiction 
under  the  California  constitution.  Parsons 
v.  Tuolumne  County  Water  Co.,  63  D.  76. 

An  order  to  a  sheriff  to  abate  a  nuisance 
in  first  instance,  on  conviction  of  defendant 
for  maintaining  the  same,  is  erroneous,  the 
abatement  being  part  of  the  judgment  against 
the  defendant,  which,  if  not  complied  with 
by  him,  may  be  enforced  by  the  court  by 
order  to  the  sheriff  to  abate  the  nuisance  at 
defendant's  cost.  Barclay  v.  Com.,  64  D. 
715. 

All  who  are  united  in  interest  must  join 
in  an  action  to  abate  a  nuisance,  unless  they 
are  so  numerous  as  to  render  it  impracticable 
to  bring  them  before  the  court.  Tate  v.  Ohio 
etc  R.  R.  Co.,  71  D.  309. 

One  or  more  having  a  common  or  general 
interest  in  being  relieved  from  a  nuisance 
may  bring  an  action  to  abate  it;  but  two  or 
more  persons  having  separate  causes  of  ac- 
tion against  the  same  defendant,  though 
arising  out  of  the  same  transaction,  cannot 
unite,  nor  can  several  plaintiffs  in  one  com- 
plaint demand  several  distinct  matters  of 
relief;  nor  can  they  enforce  joint  and  sepa- 
rate demands  against  the  same  defendant. 
lb. 

The  objection  of  improper  parties  in  an 
action  to  abate  a  nuisance  cannot  be  main- 
tained where  plaintiffs,  though  not  united 
in  interest  with  each  other,  claim  one  gen- 
eral right  to  be  relieved  from  a  nuisance 
which  alike  affects  all  of  them.     lb. 

4.  Abatement  in  equity.  —  Equity  may 
abate  as  well  as  prevent  erection  of  nui- 
sances.    Earl  v.  De  Hart,  72  D.  395. 

Equity  will  not  interfere  to  abate  a  nui- 
sance erected  to  the  disturbance  of  a  private 
right,  unless  the  right  has  been  long  previ- 
ously enjoyed,  and  unless  the  necessity  for 
interference  is  strong  and  urgent,  or  the 
right  has  been  established  at  law.  Van 
Bergen  v.  Van  Bergen,  8  D.  511. 

1 1.  by  boards  of  health.  —  No- 
tice to  parties  interested  and  opportunity  to 
appear  and  be  heard  is  not  required,  under 
the  Massachusetts  General  Statutes,  chapter 
26,  section  8,  previous  to  an  order  of  the 
board  of  health  to  remove  a  nuisance.  Salem 
v.  Eastern  R.  R.  Co.,  96  D.  650. 

Order  of  board  of  health  to  a  railroad  cor- 
poration to  remove  a  nuisance,  under  said 
section  8,  sufficiently  informs  the  company 
of  the  nature  and  locality  of  the  nuisauce  te 
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be  removed,  where  it  recites  that  the  com- 
pany, by  filling  up  parts  of  a  certain  pond 
without  supplying  suitable  culverts  or  other 
means  of  drainage,  have  created  and  are 
maintaining  a  nuisance  at  said  pond.     76. 

Such  order  need  not  prescribe  a  mode  for 
the  removal;  and  if  it  does  prescribe  a  mode, 
the  owner  or  occupant  of  the  property  on 
which  the  nuisance  is  found  is  not  restricted 
thereto.    lb. 

The  board  of  health  may  enter  upon  pri- 
vate property  where  a  nuisance  exists,  and 
take  such  measures  as  it  may  see  fit  for  re- 
moval, under  the  Massachusetts  General 
Statutes,  chapter  26,  section  10,  if  the  owner 
or  occupant  of  the  property  neglects  to  com- 
ply with  the  order  of  the  board  to  remove 
the  nuisance;  and  if  the  order  prescribes  a 
mode  for  removal,  the  board  is  not  restricted 
to  that  mode  when  it  comes  to  act.     lb. 

A  board  of  health,  in  removing  a  nuisance, 
under  said  section  10,  may,  in  the  exercise 
of  its  discretion,  resort  to  means  and  meas- 
ures which  injuriously  affect  other  lands 
than  those  upon  which  the  manifestation  of 
the  cause  of  sickness  is  found.    lb. 

The  findings  or  adjudications  of  a  board 
of  health  preliminary  to  incurring  expenses 
of  removing  a  nuisance  are  not  conclusive 
upon  the  party  who  caused  the  nuisance,  in 
an  action  against  him  by  a  city,  under  said 
■action  10,  to  recover  the  money  expended 
in  removing  it,  if  suoh  party  had  no  oppor- 
tunity to  be  heard  before  the  board;  but  all 
the  facts  upon  which  the  recovery  is  sought 
may  be  controverted,  and  most  be  estab- 
lished by  the  proofs,     lb. 

An  action  is  properly  brought  in  the  name 
of  a  city  to  recover  money  expended  from 
its  treasury  by  its  board  of  health  to  remove 
a  nuisance,    lb. 

12.  Injunction.  — -  1.  Jurisdiction.  — 
Equity  has  jurisdiction,  in  case  of  a  nuisance, 
to  restrain  the  exercise  or  the  erection  of, 
and  in  some  cases  to  abate,  that  from  which 
irreparable  damage  to  individuals  or  great 
publio  injury  will  ensue.  8tate  v.  Mobm,  80 
D.  564. 

Jurisdiction  of  equity  in  affording  pre- 
ventive relief,  in  cases  of  publio  nuisances, 
is  undoubted  where  the  fact  of  nuisance  is 
placed  beyond  question,  but  if  it  be  ques- 
tionable, the  relief  is  usually  withheld.     lb. 

The  inherent  jurisdiction  of  equity  to 
grant  injunction  or  abate  nuisances  should 
be  exercised  with  caution.  Ex  parte  Martin, 
68  D.  321. 

Equity  has  power,  by  injunction,  to  pre- 
vent or  abate  a  nuisance  materially  injurious 
to  the  person  or  property  of  another;  such 
as  one  whioh  occasions  loss  of  health,  loss  of 
trade,  destruction  of  the  meaus  of  subsist- 
ence, or  permanent  ruin  to  property;  but  it 
will  not  interfere  to  prevent  or  abate  every 
nuisance.      WolcoU  v.  Melich,  66  D.  790. 

A  court  of  equity  may  enjoin  the  main- 
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tenance  of  a  nuisance  in  spite  of  the  previous 
acquittal  of  its  promoter  upon  an  indict- 
ment therefor.     Minke  v.  Hofeman,  29  R.  63. 

2.  When  the  writ  will  issue,  —  An  injunc- 
tion to  prevent  a  nuisance  from  being 
ated  or  erected  will  be  issued.  BeUv.  Ml 
15  D.  526. 

Injunction  will  lie  to  abate  a  private 
nuisance.     Cdber  v.  Birge,  54  D.  347. 

Where  the  fact  of  nuisance  is  question- 
able, equity  sometimes  affords  relief,  by  way 
of  injunction,  until  a  trial  at  law,  if  its 
denial  would  produce  great  public  inconve- 
nience.    8tate  v.  Mobile,  30  D.  564. 

The  principles  upon  which  equity  enter- 
tains an  information  to  restrain  the  exercise 
of  a  publio  nuisance,  or  to  abate  it,  are,  —  1. 
To  prevent  irreparable  injury  before  a  court 
of  law  could  act  definitively;  2.  To  prevent 
a  protracted  and  expensive  litigation  where 
there  are  many  persons  to  defend,     lb. 

Injunction  may  be  granted  to  restrain 
acts  of  agents  of  state,  engaged  in  the  pros- 
ecution of  a  public  work,  when  the  injury 
resulting  to  individuals  is  not  compensated, 
and  amounts  to  a  nuisance  liable  to  con  tin  oe, 
or  causes  damages  likely  to  be  irreparable; 
or  by  decree  the  nuisance  may  be  abated. 
Ex  parte  Martin,  58  D.  321. 

A  case  of  nuisance  in  which  equity  will 
interfere  must  be  one  at  law,  and  in  which 
a  party  canmainain  an  action  for  alleged 
injury  to  his  legal  rights.  Thus  chancery 
will  enjoin  the  prosecution  of  a  legal  trade, 
where  it  is  carried  on  in  such  a  manner  as 
to  injure  an  adjoining  tenement,  or  to 
affect  the  air  with  noisome  smells,  gases,  or 
smoke,  injurious  to  health,  or  rendering  the 
enjoyment  of  life  within  a  neighboring  dwell- 
ing-house uncomfortable.     WolcoU  v.  MeUct, 

66  D.  790. 
A  perpetual  injunction  against  keeping  a 

livery-stable  upon  a  lot  adjacent  to  plain- 
tiff's store  in  a  town  will  be  awarded  wh« 
it  appears  that  it  is  kept  in  a  filthy  and 
safe  condition,  so  as  to  be  offensive  i 
dangerous  to  the  plaintiff  and  the  owners 
thereof  insist  that  it  is  well  kept,  and  do  not 
propose  to  keep  it  differently;  and  the  injunc- 
tion will  not  be  limited  to  restraining  the 
manner  of  keeping  it.    BwrdUt  v.  Swentau, 

67  D.  665. 
A  court  of  equity  may  enjoin  the  carrying 

on  of  a  slaughter-house,  before  it  had  been 

Eronounced  a  nuisance  at  law,  where  the 
usiness  creates  an  unhealthfnl,  offensive, 
and  dangerous  stench  near  the  dwelling- 
house  of  the  complainant.  Minke  v.  Z7o/e> 
man,  29  R.  63. 

An  injunction  will  issue  to  restrain  the 
operation  of  steam  machinery  which  jars 
and  shakes  the  complainant's  house  so  as  to 
render  it  unsafe  or  unfit  for  habitation.  £ib> 
man  v.  Repp,  33  R.  325. 

3.  When  it  will  be  re/used.  —  An  injunction 
against  a  nuisance  will    be   granted  only 
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be  removed,  where  it  recites  that  the  com- 
pany, by  filling  up  parts  of  a  certain  pond 
without  supplying  suitable  culverts  or  other 
means  of  drainage,  have  created  and  are 
maintaining  a  nuisance  at  said  pond.     lb. 

Such  order  need  not  prescribe  a  mode  for 
the  removal;  and  if  it  does  prescribe  a  mode, 
the  owner  or  occupant  of  the  property  on 
which  the  nuisance  is  found  is  not  restricted 
thereto.    lb. 

The  board  of  health  may  enter  upon  pri- 
vate property  where  a  nuisance  exists,  and 
take  such  measures  as  it  may  see  fit  for  re- 
moval, under  the  Massachusetts  General 
Statutes,  chapter  26,  section  10,  if  the  owner 
or  occupant  of  the  property  neglects  to  com- 
ply with  the  order  of  the  board  to  remove 
the  nuisance;  and  if  the  order  prescribes  a 
mode  for  removal,  the  board  is  not  restricted 
to  that  mode  when  it  comes  to  act.     lb. 

A  board  of  health,  in  removing  a  nuisance, 
under  said  section  10,  may,  in  the  exercise 
of  its  discretion,  resort  to  means  and  meas- 
ures which  injuriously  affect  other  lands 
than  those  upon  which  the  manifestation  of 
the  cause  of  sickness  is  found.     76. 

The  findings  or  adjudications  of  a  board 
of  health  preliminary  to  incurring  expenses 
of  removing  a  nuisance  are  not  conclusive 
upon  the  party  who  caused  the  nuisance,  in 
an  action  against  him  by  a  city,  under  said 
section  10,  to  recover  the  money  expended 
in  removing  it,  if  such  party  had  no  oppor- 
tunity to  be  heard  before  the  board;  but  all 
the  facts  upon  which  the  recovery  is  sought 
may  be  controverted,  and  must  be  estab- 
lished by  the  proofs.     lb. 

An  action  is  properly  brought  in  the  name 
of  a  city  to  recover  money  expended  from 
its  treasury  by  its  board  of  health  to  remove 
a  nuisance,    lb. 

19.  Injunction.  —  1.  Jurisdiction.  — 
Equity  has  jurisdiction,  in  case  of  a  nuisance, 
to  restrain  the  exercise  or  the  erection  of, 
and  in  some  eases  to  abate,  that  from  which 
irreparable  damage  to  individuals  or  great 
public  injury  will  ensue.  8taU  v.  Mobile,  80 
D.  564. 

Jurisdiction  of  equity  in  affording  pre- 
ventive relief,  in  cases  of  publio  nuisances, 
is  undoubted  where  the  fact  of  nuisance  is 
placed  beyond  question,  but  if  it  be  ques- 
tionable, the  relief  is  usually  withheld,     lb. 

The    inherent   jurisdiction  of    equity  to 

Gant  injunction  or  abate  nuisances  should 
exercised  with  caution.  Ex  parte  Martin, 
58  D.  321. 

Equity  has  power,  by  injunction,  to  pre- 
vent or  abate  a  nuisance  materially  injurious 
to  the  person  or  property  of  another;  such 
as  one  which  occasions  loss  of  health,  loss  of 
trade,  destruction  of  the  means  of  subsist- 
ence, or  permanent  ruin  to  property;  but  it 
will  not  interfere  to  prevent  or  abate  every 
nuisance.      Wokott  v.  Mclick,  66  D.  790. 

A  court  of  equity  may  enjoin  the  main- 
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tenance  of  a  nuisance  in  spite  of  the  previous 
acquittal  of  its  promoter  upon  an  indict- 
ment therefor.     Mink?  v.  Ho/eman,  29  R.  63. 

2.  When  the  writ  will  issue.  —  An  in  j  a  no- 
tion to  prevent  a  nuisance  from  being  cre- 
ated or  erected  will  be  issued.  Bell  v.  §k**nt\ 
15  D.  526. 

Injunction  will  lie  to  abate  a  private 
nuisance.     Coker  v.  Birge,  54  D.  347. 

Where  the  fact  of  nuisance  is  question- 
able, equity  sometimes  affords  relief,  by  way 
of  injunction,  until  a  trial  at  Law,  if  its 
denial  would  produce  greatpublic  inconve- 
nience.    State  v.  Mobile,  30  D.  564. 

The  principles  upon  which  equity  enter- 
tains an  information  to  restrain  the  exercise 
of  a  publio  nuisance,  or  to  abate  it,  are,  —  1. 
To  prevent  irreparable  injury  before  a  court 
of  law  could  act  definitively;  2.  To  prevent 
a  protracted  and  expensive  litigation  where 
there  are  many  persons  to  defend.    lb. 

Injunction  may  be  granted  to  restrain 
acts  of  agents  of  state,  engaged  in  the  proe- 
ecution  of  a  public  work,  when  the  injury 
resulting  to  individuals  is  not  compensated, 
and  amounts  to  a  nuisance  liable  to  continue, 
or  causes  damages  likely  to  be  irreparable; 
or  by  decree  the  nuisance  may  be  abated. 
Ex  parte  Martin,  58  D.  321. 

A  case  of  uuisanoe  in  whioh  equity  will 
interfere  must  be  one  at  law,  and  in  which 
a  party  canmainain  an  action  for  alleged 
injury  to  his  legal  rights.  Thus  chancery 
will  enjoin  the  prosecution  of  a  legal  trade, 
where  it  is  carried  on  in  such  a  manner  as 
to  injure  an  adjoining  tenement,  or  to 
affect  the  air  with  noisome  smells,  gases,  or 
smoke,  injurious  to  health,  or  rendering  the 
enjoyment  of  life  within  a  neighboring  dwell- 
ing-house uncomfortable.     WoieoU  v.  MeUek, 

66  D.  790. 

A  perpetual  injunction  against  keeping  a 
livery-stable  upon  a  lot  adjacent  to  plain- 
tiff's store  in  a  town  will  be  awarded  where 
it  appears  that  it  is  kept  in  a  filthy  and  un- 
safe condition,  so  as  to  be  offensive  and 
dangerous  to  the  plaintiff  and  the  owners 
thereof  insist  that  it  is  well  kept,  and  do  not 
propose  to  keep  it  differently;  and  the  injunc- 
tion will  not  be  limited  to  restraining  the 
manner  of  keeping  it    BurdiU  v.  Swenxrn, 

67  D.  665. 

A  court  of  equity  may  enjoin  the  carrying 
on  of  a  slaughter-house,  before  it  had  been 

E  renounced  a  nuisance  at  law,  where  the 
usiness  creates  an  unhealthful,  offensive, 
and  dangerous  stench  near  the  dwelling- 
house  of  the  complainant.  Minks  v.  Iltfe* 
man,  29  R.  63. 

An  injunction  will  issue  to  restrain  the 
operation  of  steam  machinery  which  jars 
and  snakes  the  complainant's  house  so  as  to 
render  it  unsafe  or  unfit  for  habitation.  DiU- 
man  v.  Repp,  33  R.  325. 

8.  When  it  will  be  refused.  —  An  injunction 
against  a  nuisance  will    be   granted  only 
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whore  there  is  a  strong  and  mischievous  case 
of  pressing  necessity,  and  not  because  of  a 
trifling  discomfort  or  invasion  of  a  legal 
right.  Thus  where  the  erection  of  a  mill 
will  cause  the  overflow  of  a  spring  from 
which  plaintiff  obtains  his  drinking  water, 
an  injunction  will  not  be  granted  where  it 
does  not  appear  but  that  water  might  be 
obtained  elsewhere,  and  where  it  does  ap- 
pear that  by  a  slight  expenditure  of  time  and 
labor  the  spring  could  be  protected  from 
overflow.     Bower  v.  Randolph,  31  D.  712. 

Chancery  will  rarely  enjoin  a  nuisance 
prior  to  a  trial  at  law,  wherein  the  nuisance 
la  established.     lb. 

A  bill  in  equity  for  an  injunction  against 
a  public  nuisance  will  not  be  entertained 
unless  it  shows  that  the  plaintiff  will  sustain 
a  special  or  peculiar  damage  from  it,  an  in- 

Ciry  distinct  from  that  done  to  the  public  at 
rge.  Bigekno  v.  Hartford  Bridge  Co.,  36 
D.  502;  Hinckman  v.  Paterson  Horse  R.  B. 
Co..  86  D.  262. 

Equity  will  not  interpose  to  prevent  a  nui- 
sance occasioned  by  carrying  on  of  legal  trade, 
unless  such  nuisance  be  in  actual  existence 
and  established  by  clear  and  satisfactory 
evidence;  or  unless  the  prosecution  of  the 
business  from  which  the  nuisance  is  appre- 
hended, and  the  establishment  of  which  the 
court  is  called  upon  to  prevent,  is  of  such  a 
character  as  to  necessarily  produce  the  mis- 
chief which  the  court  is  called  upon  to 
prevent.     WokoU  v.  MeUck,  66  D.  790. 

An  injunction  to  prevent  erection  of  a 
building  for  manufacturing  purposes,  on 
around  of  its  being  a  nuisance  to  an  adjoin- 
ing dwelling-bouse,  will  not  be  granted  un- 
less a  very  strong  case  is  made,  and  one 
which  is  marked  by  some  very  peculiar 
features.    76. 

Equity  will  grant  injunction  to  restrain 
nuisance,  only  in  cases  where  the  fact  of  the 
existence  of  the  nuisance  is  clearly  made  out 
upon  determinate  and  satisfactory  evidence. 
If  the  evidence  be  conflicting  ana  the  injury 
doubtful,  the  injunction  will  not  be  granted. 
Dumesnilw.  Dupont,  68 D.  750. 

Burying  the  dead  in  publio  cemeteries  is 
not  a  nuisance,  but  might  become  so  by  care- 
less and  improvident  modes  of  interment. 
Equity  will  not  interfere  unless  the  nuisance 
be  clear,  or  has  first  been  established  in  a 
court  of  law.    Ellison  v.  Commissioners,  75  D. 

43a 

An  injunction  to  abate  a  private  nuisance 
will  be  granted  only  when  the  matter  com- 
plained of  is  a  nuisance  per  se,  or  when  the 
nuisance  has  been  previously  established  at 
law.  St.  James  Church  v.  Arlington,  76  D. 
332. 

A  corn  and  flouring  mill  is  not  per  se  a  nui- 
sance in  a  city,  and  a  court  of  equity  will  not 
enjoin  its  lawful  use,  on  the  allegations  of 
noise,  danger  of  fire  and  of  disease  from  the 
accumulation  of  filth  and  bad  odors,  if  the 
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grievances  can  be  remedied  by  scientific  and 
skillful  appliances,  but  will  require  such  ap- 
pliances to  be  used.    Oreen  v.  Lake,  28  R.  378. 

An  injunction  will  not  issue  to  restrain  one 
from  operating  machinery  in  a  lawful  busi- 
ness, on  the  ground  that  it  shakes  and  oracks 
the  walls  of  the  plaintiff's  adjoining  houses, 
and  diminishes  their  rental  value,  it  appear- 
ing that  an  adequate  remedy  existed  in  an 
action  for  damages,  and  that  the  plaintiff  did 
not  object  to  the  erection  of  the  machinery, 
but  submitted  to  its  use  for  seven  years. 
Qoodall  v.  Crqflon,  31  R.  535. 

When  a  statute  pronounces  saloons  in 
which  intoxicating  liqnors  are  sold  to  be  nui- 
sances, and  provides  that  they  may  be  shut 
up  and  abated,  the  keeping  one  open  may  not 
be  perpetually  enjoined  by  a  court  of  equity. 
State  v.  Crawford,  42  R.  182. 

An  injunction  will  not  issue  to  prevent  the 
erection  of  a  jail  on  the  ground  of  nuisance. 
BuruKll  v.  Vance  County,  53  R.  454. 

4.  Threatened  or  apprehended  nuisances.*  — 
Injunction  will  sometimes  be  granted  in  case 
of  mere  apprehended  danger;  as  to  prevent 
the  erection  of  a  hospital  or  of  a  gunpowder 
magazine  in  the  neighborhood  of  a  town,  and 
near  to  dwelling-houses.  And  this  is  on  the 
ground  of  the  reasonable  fears  and  apprehen- 
sions which  such  erections  excite;  but  equity 
will  generally  compel  an  individual  who  asks 
protection  against  inconvenience  or  appre- 
hended damage  arising  from  the  prosecution 
of  some  legal  enterprise,  to  establish  his  right 
to  protection  by  the  verdict  of  a  jnry,  before 
it  will  interfere  in  his  behalf.  WokoU  v. 
MeUch,  66  D.  790. 

Equity  will  enjoin  a  nuisance  if  it  is  ad- 
mitted, or  if  the  erection  contemplated 
must  from  its  character  necessarily  be  a 
nuisance  to  complainant,  and  bis  legal 
remedy  is  not  adequate.     lb. 

Equity  will  not  enjoin  the  erection  of  a 
building  in  a  city  in  which  a  steam-engine 
and  machinery  for  manufacturing  purposes 
are  to  be  placed.  It  will  not  be  assumed 
that  a  lawful  business  is  to  be  so  conducted 
as  to  render  it  a  nuisance;  but  if  so  con- 
ducted in  fact,  injured  persons  will  be  pro- 
tected therefrom.    lb. 

Where  the  apprehended  nuisance  is  du- 
bious or  contingent,  equity  will  not  interfere, 
but  will  leave  complainant  to  his  remedy  at 
law.     Ellison  v.  Commissioners,  75  D.  430. 

Equity  will  grant  injunctive  relief,  when- 
ever it  can  be  clearly  proved  that  a  place  of 
sepulture  is  so  situated  that  the  burial  of 
the  dead  there  will  endanger  life  or  health, 
either  by  corrupting  the  surrounding  atmo- 
sphere or  the  water  of  wells  or  springs. 
Clark  v.  Lawrence,  78  D.  241. 

Equity  will  not  interfere  against  a  nui- 
sance that  is  only  contingent.  Ross  v.  But- 
fer,  07  D.  654. 

*  Injunction  against  threatened  nuisances,  see 
note,  78  D.  118-116. 
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5.  Who  may  apply  —  Parties  to  bill — A 
bill  to  enjoin  a  public  nuisance  lies  at  the 
instance  of  a  private  individual  who  is  in- 
juriously affected  thereby.  Rosier  v.  Ran- 
dolph,  81  D.  712;  Milhau  v.  Sharp,  84  D. 
314;  and  for  which  the  law  would  not  afford 
him  an  adequate  remedy.  Hamilton  v. 
WhUridge,  69  D.  184. 

Joinder  of  several  persons  in  a  bill  to  re- 
strain a  nuisance  is  permissible  when  sucn 
nuisance  is  a  common  injury  to  their  several 
tenements.     Murray  v.  Hay,  43  D.  773. 

One  who  suffers  special  or  peculiar  dam- 
age from  a  publio  nuisance  in  navigable 
waters  can  sustain  a  bill  in  equity  for  an  in- 
junction against  such  nuisance,  especially 
where  the  object  is  to  prevent  some  ir- 
reparable injury  for  which,  under  the  circum- 
stances of  the  case,  the  law  cannot  afford  an 
adequate  remedy.  Frmk  v.  Lawrence,  50  D. 
274. 

A  bill  to  restrain  a  nuisance  from  which 
an  individual  sustains  special  damage  may 
be  filed  without  making  the  attorney -general 
a  party;  although  it  may  be  right  to  make 
him  a  party  in  case  of  a  publio  nuisance. 
WolcoU  v.  Melick,  66  D.  79a 

One  standing  by  and  permitting  the  erec- 
tion of  a  stable,  and  having  the  right  to  pre- 
vent it,  cannot  invoke  the  aid  of  the  court 
to  enforce  a  remedy  in  equity  for  its  re- 
moval. Whitney  v.  Union  A*y  Co.,  71  D. 
715. 

One  who  sustains  special  injury  from  a 
nuisanoe  is  not  debarred  from  an  injunction 
by  the  fact  that  others  suffer  the  like  injury. 
Setfried  v.  Hays,  50  R.  167. 

o.  Matters  of  procedure. — The  bill  indi- 
cates how  special  injury  will  be  accom- 
plished from  the  erection  of  a  public  nui- 
sance, as  well  as  shows  that  special  damage 
will  be  sustained  by  the  complainant,  where 
it  oharges  that  the  defendant  was  placing 
obstructions  in  the  bed  of  a  navigable  river 
iu  front  of  the  complainant's  lots  and  dock, 
thereby  blocking  up  and  obstructing  the 
channel  of  the  stream.  Walker  v.  Shepard- 
son,  60  D.  423. 

Where  the  act  complained  of  was  of  the 
character  of  a  nuisance,  but  the  testimony 
was  insufficient  to  satisfy  the  court  that  it 
amounted  to  such  in  the  particular  case,  the 
supreme  court  directed  an  issue  to  be  tried 
in  the  superior  court  of  law  to  decide  the 
fact.     Clark  v.  Lawrence,  78  D.  241. 

A  destructive  nuisance  may  be  enjoined, 
although  it  is  also  the  subject  of  ordinary 
legal  redress;  nor  is  a  bill  to  enjoin  such 
nuisance  demurrable  because  it  does  not 
state  that  the  right*  of  the  parties  have 
been  settled  by  a  judgment  at  law.  Aldrkh 
v.  Howard,  80  D.  636. 

To  justify  an  injunction  to  restrain  an 
existing  or  threatened  nuisanoe  to  a  dwell- 
ing-house, the  injury  must  be  shown  to  be 
of  such  a  character  as  to  diminish  materially 


the  value  of  the  property  as  a  dwelling, 
and  to  seriously  interfere  with  the  ordinary 
comfort  and  enjoyment  of  it;  and  the  appli- 
cation must  set  forth  the  facts  and  circum- 
stances, from  which  the  court  may  determine 
whether  such  injury  is  likely  to  result. 
Adams  v.  Michael,  17  R.  *16. 

13.  Civil  action  for  damages.  —  1. 
The  remedies  provided.* — The  common-law 
remedy  against  a  private  nuisance  was 
either  by  action  on  the  ease  for  damages, 
or  by  assise  of  nuisance,  or  by  the  writ  quod 
permiUat  prosternere.  In  the  first-named 
action,  relief  was  limited  to  the  recovery  of 
damages;  in  the  two  latter,  the  plaintiff 
could  recover  damages,  and  also  have  the 
nuisance  abated  or  removed.  Waggoner  v. 
Jermainc,  45  D.  474. 

An  assize  of  nuisance  at  the  common  law 
did  not  lie  against  an  alienee  of  the 
erecting  a  nuisance.  This  defect  was 
edied  by  the  statute  of  Westminster  2, 13 
Edward  L,  chapter  24.     lb. 

The  writ  quod  permiUat  prosternere  was 
in  the  nature  of  a  writ  of  right,  commanding 
the  defendant  to  permit  plaintiff  to  abate 
the  nuisance,  or  to  appear  in  court  to  ahow 
why  plaintiff  should  not  be  so  permitted. 
This  writ  lay  as  well  for  the  alieuee  of  the 
party  first  injured  as  against  the  alifineo  of 
the  party  first  injuring.    lb. 

2.  When  private  action  will  lie  for  pmbBe 
nuisance.  —  A  private  action  will  lie  in  the 
case  of  a  publio  nuisanoe  in  favor  of  one 
who  suffers  a  special  injury  thereby  Bur- 
row* v.  Fixity,  1  D.  56;  AbboU  v.  MUU,  23 
D.  222;  Stetson  v.  Faxon,  31  D.  123;  Orom- 
melm  v.  Cow,  68  D.  120;  South  Carotin* 
R.  R.  Co.  v.  Moore,  73  D.  778;  Norcroms  v. 
Ttioms,  81  D.  588. 

For  injury  to  land,  however  in 
able,  when  occasioned  by  a  nuisance, 
on  the  case  will  lie.    Alexander  v.  Kerr,  If 
D.  616. 

One  suffering  special  and  peculiar  injury 
from  a  public  nuisance  occasioned  by  the 
maintenance  of  a  dam,  rendering  the  adja- 
cent country  unhealthy,  may  have  an  action 
therefor.    Mills  v.  HaU,  24  D.  160. 

An  action  for  nuisance  may  be  maintained 
by  one  exposed  to  peculiar  danger  from  the 
chance  of  the  evil,  and  hurtful  coneeqnenesi 
thence  resulting  to  him,  without  ever  hav- 
ing endured  the  actual  occurrence  of  the 
threatened  eviL    Ryan  v.  Copes,  73  D.  106. 

An  action  can  be  maintained  by  one  in- 
jured by  a  common  nuisance  erected  by 
another,  no  matter  how  inconsiderable  the 
injury.     Brown  v.  Watson,  74  D.  482. 

An  action  will  lie  against  the  owners  of 
a  mill  for  injuring  plaintiff's  dwelling  by 
shaking  and  jarring  the  same,  and  ear- 
rounding  it  with  noisome  odors  and  vapors, 
although  all  the  other  residents  of  that  Is* 

*8ee  note  on  private  action  for  nuisance,  9 
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cslity  have  suffered  like  injury.  The  rule 
that  where  the  right  invaded  or  impaired  is 
a  common  and  public  one,  which  every  sub- 
ject of  the  state  may  use  and  enjoy,  an  in- 
dividual action  does  not  lie,  does  not  apply 
to  cases  where  the  alleged  wrong  is  done  to 
private  property,  or  the  health  of  individ- 
uals is  injured  or  their  comfort  destroyed 
by  the  carrying  on  ef  offensive  trades  or  the 
creation  of  noisome  smells  or  disturbing 
noises,  no  matter  how  extensive  or  numer- 
ous may  be  the  instances  of  discomfort  or 
injury  to  persons  or  property  thereby  occa- 
sioned. Wesson  v.  Washburn  Iron  Co.,  90 
D.  181. 

Where  the  roots  of  a  tree  run  into  and 
pollute  a  well  on  the  lands  of  an  adjoining 
owner,  the  latter  may  have  an  action  for  the 
damage,  after  refusal  of  the  owner  of  the 
tree  to  abate  the  nuisance.  Buckingham  v. 
Elliott,  62  R.  188. 

The  eaves  of  the  defendant's  building  pro- 
jected over  the  plain  tiffs  lot,  and  over  the 
wall  of  a  building  which  he  was  erecting. 
On  request,  the  defendant  placed  a  tin  con- 
ductor under  the  eaves,  but  it  was  found  to 
be  in  the  way  as  the  wall  rose,  and  the 
plaintiff  removed  it  and  cut  the  eaves  back. 
The  water  from  the  roof  drenched  the  wall 
in  an  unusual  storm,  and  caused  it  to  fall. 
Held,  1.  That  formal  notice  of  the  removal 
of  the  conductor  was  not  essential;  2.  That 
it  was  not  the  plaintiff's  duty  to  prevent  the 
eaves-drip;  3.  That  the  plaintiff  was  enti- 
tled to  recover  damages.  Copper  v.  Dohnn, 
66  R.  872. 

3.  When  what*  action  will  not  Ue.  — An 
action  for  damages  sustained  from  a  com- 
mon nuisance  cannot  be  maintained  by  a 
plaintiff  who  suffers  no  injury  beyond  that 
which  the  law  presumes  every  citizen  to 
sustain  from  such  nuisance;  but  each  indi- 
vidual may  recover  at  his  private  suit  for 
the  actual  damages  inflicted  on  him  by  such 
nuisance,  although  it  may  appear  that  others 
have  also  been  damnified  in  a  like  manner. 
Lansing  v.  Smith,  21  D.  89.  8.  P.,  Loro  v. 
Knowlton,  45  D.  100;  Brown  v.  Watson,  74  D. 
482. 

An  action  for  a  nuisance  cannot  be  main- 
tained if  the  injury  could  have  been  avoided 
with  ordinary  care  and  diligence;  but  a  per- 
son threatened  with  injury  is  not  required 
by  the  law  to  abate  the  nuisance,  although 
he  is  allowed  to  do  so.  Crommelin  v.  Coxe, 
68  D.  120. 

A  school  district  cannot  maintain  an  ac- 
tion for  the  obstruction  of  a  highway,  im- 
peding access  to  the  school-house,  unless  it 
suffers  an  injury  not  common  to  the  public 
School  District  v.  Neil,  69  R.  675. 

4.  Who  may  sue,  —  Damages  for  a  nui- 
sance to  an  alley  can  be  had  only  by  the 
owner  or  lessee  of  the  property  to  which  the 
alley  is  appurtenant  Commissioners  v.  Wood, 
49  D.  582. 


A  tenant  or  lessee  may  recover  damages 
for  a  nuisance  caused  by  grading  the  street 
the  property  is  on,  though  the  f ee  is  in  an- 
other,   lb. 

An  action  for  nuisance  may  be  maintained 
by  one  in  possession,  even  without  title. 
Crommelin  v.  Coxe,  68  D.  120. 

A  nuisance  was  created  near  a  house 
whereby  the  house  was  made  unwholesome 
and  the  tenant's  wife  sick.  Held,  that  al- 
though the  tenant  had  a  right  of  action 
therefor,  and  could  recover  damages  for  the 
injury  to  his  wife's  health,  yet  such  action 
accrued  to  him  solely  as  occupier  of  the 
bouse,  and  therefore  that  after  his  death  the 
wife  could  maintain  no  action.  Ellis  v.  Kan- 
sas City  B.  B.  Co.,  21  R.  436. 

5.  Who  is  liable.  —  Two  persons  occupy- 
ing the  same  mill  together,  a  portion  of 
which  was  used  by  one  of  them  for  a  certain 
purpose,  and  the  remainder  by  the  other  for 
the  purpose  of  making  laths,  the  former  is 
not  liable  for  a  nuisance  caused  by  the  mak- 
ing of  laths  by  the  latter.  Simpson  v.  Sea- 
vey,  22  D.  228. 

A  request  to  abate  a  nuisance  must  be 
made  to  him  who  did  not  erect  such  nui- 
sance, before  an  action  can  be  maintained 
against  him  for  continuing  it.  Pierson  v. 
Clean,  26  D.  497. 

One  is  not  answerable  for  a  nuisance  car- 
ried on  on  premises  demised  by  him,  if  he 
did  not  have  any  reason  to  believe  that  the 
premises  would  be  so  used'as  to  be  injurious 
to  plaintiff     Fish  v.  Dodge,  47  D.  254. 

Every  one  should  so  use  his  own  property 
as  not  to  hurt  another.     lb. 

Damages  are  recoverable  for  carrying  on  a 
lawful  trade  in  such  a  manner  as  to  consti- 
tute a  nuisance.  This  rule  has  been  en- 
forced against  those  who  erected  a  smith's 
forge,  swine-sty,  lime-kiln,  privy,  or  tallow 
furnace  so  near  the  dwelling  of  another  as 
to  render  it  unfit  for  habitation,    lb. 

The  owner  of  land  is  liable  for  a  structure 
amounting  to  a  nuisance,  whether  erected 
under  his  own  supervision  and  control,  or 
let  out  by  contract  to  others.  Boswell  v. 
Land,  68  D.  345. 

The  owner  of  a  building  adjoining  a  street 
or  highway  is  under  a  legal  obligation  to 
take  reasonable  care  that  it  shall  not  fall 
into  the  street  or  highway  and  injure  per- 
sons lawfully  there;  and  in  case  of  injury 
so  caused,  it  is  incumbent  upon  the  owner 
to  show  that  he  has  exercised  reasonable 
care;  and  the  absence  of  such  care  may  be 
presumed  from  the  fact  of  the  injury.  Mul- 
len v.  St.  John,  15  R.  530. 

In  an  action  of  nuisance  against  several 
acting  independently  in  polluting  a  stream 
by  the  discbarge  of  sewage  from  the  prem- 
ises of  each,  each  is  liable  only  to  the  extent 
of  the  separate  injury  committed  by  him. 
Chjjrman  v.  Palmer,  33  R.  566. 

To  recover  for  the  burning  of  property 
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On  an  indictment  for  nuisance  for  setting 
spring  guns  so  as  to  endanger  the  public 
passing  on  the  highway,  —  held,  that  there 
was  no  such  real  and  substantial  danger 
as  would  warrant  a  couviction,  where  the 
guns,  being  placed  as  a  protection  against 
burglars  in  defendant's  shop,  were  loaded 
with  large  shot,  and  so  situated  as  to  dis- 
charge their  contents  obliquely  towards  the 
highway,  the  traveled  path  of  which  was 
about  a  rod  and  a  half  from  the  shop,  the 
shop  being  lathed  and  plastered  on  the  in- 
side, and  double  boarded  on  the  outside;  but 
it  being  possible  that  scattering  shot  might 
pass  through  the  boards  at  places  where,  oy 
reason  of  the  cracks  between  them,  there 
was  not  a  double  thickness  of  boards.  State 
v.  Moore,  83  D.  159. 

The  mere  act  of  setting  spring  guns  on 
one's  premises  for  their  protection  is  not  un- 
lawful in  itself,  but  the  person  so  doing  may 
be  responsible  for  injuries  caused  thereby 
to  individuals,  and  may  be  indictable  for  the 
erection  of  a  nuisance  if  the  public  are 
thereby  subjected  to  any  danger,     lb, 

A  man  may  not  place  instruments  of  de- 
struction for  protection  of  property,  where 
he  would  not  be  authorised  to  take  life  with 
his  own  hand  for  its  protection.     To. 

4.  Sufficiency  of  the  indictment,  —  An  indict- 
ment sliering  the  continuance  of  a  nuisance 
up  to  the  day  before  indictment  was  found  and 
returned,  and  averdict  and  judgment  against 
the  defendant,  are  sufficient  to  authorize  the 
court  to  order  the  defendant  to  abate  the 
nuisance  by  a  given  day,  and  in  case  of  his 
failure,  to  order  the  sheriff  to  abate  it.  Ash- 
brook  v.  Com.,  89  D.  616. 

When  a  corporation  is  indicted  for  nui- 
sance, the  indictment  need  only  set  forth  the 
facts  constituting  the  offense.  Delaware 
Division  Canal  Co.  v.  Com.,  100  D.  570. 

An  indictment  against  a  corporation  for 
nuisance,  averring  that  the  latter  is  situated 
in  a  certain  borough,  is  a  sufficient  averment 
of  being  in  the  neighborhood  of  dwellings, 
especially  after  verdict,  without  objection 
before  trial,     lb. 

On  an  indictment  for  a  nuisance  for  keep- 
ing fifty  barrels  of  gunpowder  near  the 
dwelling-houses  of  divers  good  citizens,  and 
near  a  certain  public  street,  etc.,  — held,  that 
the  allegation,  in  this  manner,  did  not  ne- 
cessarily import  a  nuisance;  otherwise,  if  it 
had  been  charged  to  have  been  negligently 
and  improvidently  kept.  People  v.  Sands, 
3  D.  296. 

5.  Defenses.  —  Evidence  that  a  building 
within  the  limits  of  a  highway  is  not  in  the 
traveled  path,  and  that  a  high  bank  was 
removed  to  make  room  for  itT  is  inadmis- 
sible in  defense.  Com,  v.  Wilkinson,  26  D. 
654. 

A  nuisance  cannot  be  legalized  by  lapse  of 
time,  and  evidence  of  its  continuance  for  a 
great  length  of  time  is,  therefore,  inadmis- 


sible for  the  -defense  under  an  indictment 
therefor.     People  v.  Cunningham,  43  D.  709. 

The  lawfulness  of  defendant's  business, 
where  he  obstructs  a  street  in  transacting  it, 
to  the  constant  annoyance  and  inconvenience 
of  the  traveling  public,  is  no  defense  to  as 
indictment  for  nuisance  for  such  obstruction. 
lb. 

Where  a  corporation  is  convicted,  of  public 
nuisance,  and  required  to  abate  it,  the  fact 
that  such  nuisance  is  on  the  land  of  s 
stranger  is  no  reason  that  it  should  not  be 
abated.  He  cannot  be  allowed  to  control 
the  public  right  to  have  it  abated.  Delaware 
Division  Canal  Co,  v.  Com,,  100  D.  070. 

NTJIi  TTEIi  CORPORATION 

Plea  of,  see  Corporations,  198. 


NTJIi  TTEL  RECORD. 

Plea  of,  generally,  see  Pleading,  32. 
Plea  of,  in  action  on  judgment,  see 

MRNT,  140. 

NUMBER. 

Of  attesting  witnesses,  see  Wills,  24. 
Of  jurors,  in  criminal  case,  see  Trial*  12L 
Of  petit  jurors,  in  civil  trials,  see  Trial,  3L 
Of  witnesses,  limiting,  see  Witnesses,  98. 

NUNC  PRO  TUNC 

Amending  judgment,  see  Judgment,  lift. 
When    judgment  may  be  so  entered,  sss 
Judgment,  27. 


See  Wills,  13. 

OATH. 

By  insolvent  debtor,  see  Insolvency,  10l 
Of  arbitrators,  see  Arbitration,  etc,  11 
Of  office,  see  Officers,  9. 
Of  referee,  see  Reference,  6. 
Power  to  administer,  generally, 

jury,  4. 
Power  of  notary  to  administer,  seeNoTABm 

Public,  2. 
To    deposition   de   bent 

TION8,  5. 

To  grand  jurors,  see  Indictment,  3L 
To  jury,  see  Trial,  158. 
To  officer  in  charge  of  jury,  see  Trial,  194. 
To  witnesses,  see  Witnesses,  97. 
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OBJECTIONS. 

Failure  to  make,  at  trial,  effect  of. 

Trial,  15. 
For  defect  of  parties,  see  Parties,  14. 
For  want  of  parties  in  equity,  see  ~ 

26. 
For  want  of  seal,  when  to  be  taken,  ss» 

Seal,  4. 
Of  no  guardian,  when  and  how  made,  ss« 

Infants,  44. 
On  criminal  trials*  see  Trial,  17L 
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the  case  for  damage  sustained  by  a  common 
nnisanoe,  it  is  not  necessary  that  the  damage 
should  have  been  direct;  it  is  sufficient  if  it 
was  consequential,  Hughe*  v.  Heiser,  2  D. 
459. 

Damages  for  injury  to  property  caused  by 
a  nuisance  may  be  had  by  the  owner  as  com- 
pensation, but  nothing  further.  Commis- 
sioners v.  Wood,  49  D.  582. 

Damages  suoh  as  will  punish  defendant 
and  compel  him  to  abate  a  nuisance  are 
bound  to  be  awarded  to  the  plaintiff  in  a 
emit  for  the  continuance  of  the  nnisanoe, 
after  a  recovery  in  a  former  action,  notwith- 
standing the  erection  complained  of  was  of 
great  value  to  the  defendant,  and  the  injury 
to  the  plaintiff  was  insignificant.  McCoy  v. 
Danley,  57  D.  680. 

One  cannot  with  impunity  invade  prem- 
ises of  another  by  nuisance,  because  the 
damage  may  be  inappreciable.  The  law  al- 
lows the  recovery  of  nominal  damages,  at 
least,  as  evidence  of  the  plaintiff's  right. 
CaJtebcer  v.  Mowry,  93  D.  766. 

A  judgment  in  a  prior  action  for  nuisance 
establishes  plaintiff  s  right  and  defendant's 
wrong,  but  not  the  amount  of  damages,  in  a 
subsequent  action  between  the  same  parties 
for  a  continuance  of  the  nuisance,  although 
such  judgment  did  not  exist  when  the  sub- 
sequent action  was  brought.     lb. 

14.  CfelmizLal  prosecution.  ~1.  Private 
remedy  only  cumulative.  — The  private  remedy 
given  by  statute  to  an  individual  for  a  com- 
mon nuisance  is  cumulative,  and  does  not 
take  away  the  remedy  by  indictment  at 
common  law.     State  v.  Wilkinson,  21  D.  560. 

A  public  nuisance  is  subject  of  indictment, 
not  of  action.  South  Carolina  R.  R.  Go.  v. 
Moore,  73  D.  778. 

2.  When  an  indictment  wiU  lie.  —  A  turn- 
pike road  is  a  public  highway,  the  obstruc- 
tion of  which  is  indictable  as  a  nuisance. 
Com.  v.  Wilkinson,  26  D.  654. 

A  municipal  corporation  is  indictable  for 
neglect  to  remove  a  nuisance  in  a  public 
river,  or  basin  connected  therewith,  which  it 
has  lawful  power  to  remove.  People  v. 
Albany,  27 D.  95. 

A  city  may  lay  out  highways.  Public 
highways  may  be  proved  by  prescription  or 
by  dedication  within  its  limits,  and  for  a 
nuisance  thereon  an  indictment  will  lie. 
Stetson  v.  Faxon,  31  D.  123. 

An  indictment  for  nuisance  lies  against 
distillers  delivering  slops  in  a  street,  through 
pipes  extending  across  the  sidewalk,  into 
carts  of  customers  standing  in  the  street, 
where,  by  reason  of  the  throng  of  teams  and 
the  disorder  and  strife  among  the  drivers  in 
endeavoring  to  obtain  priority  over  each 
ether,  public  travel  is  constantly  impeded. 
People  v.  Cunningham,  43  D.  709. 

A  person  may  be  indicted  for  a  nuisance 
whose  servants  at  his  command  erect  a  fence 
across  a  publie  road  passing  through  his 


land,   or  who,   after  it  has  been  erected, 
keeps  it  up.     State  v.  Hunter,  44  D.  41. 

Any  practice  deemed  injurious  to  the  pub- 
lic may  be  declared  a  nuisance  by  the  legisla- 
ture, and  punished  as  such.  Bepley  v.  State, 
58  D.  628. 

A  corporation  may  be  indicted  for  nui« 
sance  in  maintaining,  continuing,  and  keep- 
ing up  a  tow-path  in  so  careless,  unskillful, 
and  unlawful  a  manner,  that  the  water  from 
their  canal  escaped  through  the  locks  or  walls, 
and  formed  pools  or  ponds  of  stagnant  water, 
producing  miasma,  and  corrupting  and  ren- 
dering the  air  unwholesome,  to  the  nuisance 
and  injury  of  the  public,  and  producing  dis- 
ease among  them.  Delaware  Division  Canal 
Co.  v.  Com.,  100  D.  570. 

A  city  permitting  a  noisome  accumulation 
of  filth  at  the  outlet  of  a  public  sewer  is 
liable  to  indictment  for  a  nuisance,  although 
it  exercised  its  best  judgment  in  the  adop- 
tion of  the  sewerage  system,  and  used  rea- 
sonable care  in  the  construction  of  the  sewer. 
State  v.  Portland,  43  R.  586. 

The  following  are  instances  of  indictable  mii- 
sances;  The  continuance  of  a  building  erected 
by  others  within  the  limits  of  a  highway. 
Com.  v.  Wilkinson,  26  D.  654. 

To  keep  a  common  tippling-house,  in  and 
about  which  idle  and  dissolute  persons  are 
encouraged  to  assemble,  and  permitted  to 
drink,  swear,  quarrel,  and  shout,  by  day  and 
by  night,  to  the  disturbance  and  annoyance  of 
the  neighborhood.  State  v.  £ertheo%  39  D. 
442. 

Where  a  mill-pond  whioh  has  existed  for 
seventy  years  becomes  a  public  nuisance  by 
corrupting  the  air,  causing  disagreeable 
smells  and  sickness.  State  v.  Rankin,  16  R. 
737. 

For  a  railroad  company  to  run  trains 
across  highways  at  a  speed  of  fifteen  or 
twenty  miles  an  hour,  without  warning. 
The  doctrine  of  contributory  negligence  is 
inapplicable.  Louisville  etc  R.  R.  Ox  v.  Com., 
44  K  468. 

3.  When  an  indictment  uriU  not  lie.  —  One  is 
not  guilty  of  a  public  nuisance,  unless  the 
injurious  consequences  complained  of  are  the 
natural,  direct,  and  proximate  cause  of  his 
own  acts.  If  such  consequences  are  caused 
by  the  acts  of  others,  so  operating  on  his 
acts  as  to  produce  the  injurious  consequences, 
then  he  is  not  liable.  State  v.  Rankin,  16  K. 
737. 

Keeping  open  a  barber-shop  on  Sunday  is 
not  an  indictable  nuisance.  State  v.  Lorry, 
32  R.  555. 

It  is  not  an  indictable  nuisance  for  city 
authorities  to  burn  infected  bedding  and 
clothing  to  prevent  the  spread  of  small-pox, 
using  proper  means  and  precautions  for  the 
safety  of  others,  although  such  burning 
causes  inconvenience  to  a  few  persons  by 
noxious  smoke  and  vapors,  State  v.  Mayor 
etc,  47  R.  331. 
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On  an  indictment  for  nuisance  for  setting 
spring  gons  so  as  to  endanger  the  public 
passing  on  the  highway,  —  held,  that  there 
was  no  snch  real  ana  substantial  danger 
as  would  warrant  a  couviction,  where  the 
guns,  being  placed  as  a  protection  against 
burglars  in  defendant's  shop,  were  loaded 
with  large  shot,  and  so  situated  as  to  dis- 
oharge  their  contents  obliquely  towards  the 
highway,  the  traveled  path  of  which  was 
about  a  rod  and  a  half  from  the  shop,  the 
shop  being  lathed  and  plastered  on  the  in- 
side, and  double  boarded  on  the  outside;  but 
it  being  possible  that  scattering  shot  might 
pass  through  the  boards  at  places  where,  oy 
reason  of  the  craoks  between  them,  there 
was  not  a  double  thickness  of  boards.  State 
v.  Moore,  83  D.  159. 

The  mere  act  of  setting  spring  gnns  on 
one's  premises  for  their  protection  is  not  un- 
lawful in  itself,  but  the  person  so  doing  may 
be  responsible  for  injuries  caused  thereby 
to  individuals,  and  may  be  indictable  for  the 
erection  of  a  nuisance  if  the  publio  are 
thereby  subjected  to  any  danger,     lb, 

A  man  may  not  place  instruments  of  de- 
struction for  protection  of  property,  where 
be  wonld  not  be  authorized  to  take  life  with 
his  own  hand  for  its  protection,     lb. 

4.  Sufficiency  of  the  indictment.  —  An  indict- 
ment alleging  the  continuance  of  a  nuisance 
np  to  the  day  before  indictment  was  found  and 
returned,  and  a  verdict  and  judgment  against 
the  defendant,  are  sufficient  to  authorize  the 
court  to  order  the  defendant  to  abate  the 
nuisance  by  a  given  day,  and  in  case  of  his 
failure,  to  order  the  sheriff  to  abate  it.  A  eh- 
brook  t.  Com.,  89  D.  616. 

When  a  corporation  is  indicted  for  nui- 
sance, the  indictment  need  only  set  forth  the 
faets  constituting  the  offense.  Delaware 
Division  Canal  Co.  v.  Com.,  100  D.  670. 

An  indictment  against  a  corporation  for 
nuisance,  averring  that  the  latter  is  situated 
in  a  certain  borough,  is  a  sufficient  averment 
of  being  in  the  neighborhood  of  dwellings, 
especially  after  verdict,  without  objection 
before  trial     lb. 

On  an  indictment  for  a  nuisance  for  keep- 
ing fifty  barrels  of  gunpowder  near  the 
dwelling-houses  of  divers  good  citizens,  and 
near  a  certain  public  street,  etc.,  — held,  that 
the  allegation,  in  this  manner,  did  not  ne- 
cessarily import  a  nuisance;  otherwise,  if  it 
had  been  charged  to  have  been  negligently 
and  improvidently  kept.  People  v.  Sands, 
3  D.  296. 

5.  Defense*.  —  Evidence  that  a  building 
within  the  limits  of  a  highway  is  not  in  the 
traveled  path,  and  that  a  high  bank  was 
removed  to  make  room  for  i£  is  inadmis- 
sible in  defense.  Com,  v.  Wilkinson,  26  D. 
654. 

A  nuisance  cannot  be  legalized  by  lapse  of 
time,  and  evidence  of  its  continuance  for  a 
great  length  of  time  is,  therefore,  inadmis- 


sible for  the  defense  under  an  indictment 
therefor.     People  v.  Cunningham,  43  D.  709. 

The  lawfulness  of  defendant's  business 
where  he  obstructs  a  street  in  transacting  it, 
to  the  constant  annoyance  and  inconvenience 
of  the  traveling  public,  is  no  defense  to  aa 
indictment  for  nuisance  for  such  obstruction. 
lb. 

Where  a  corporation  is  convicted  of  pnblis 
nuisance,  and  required  to  abate  it,  the  fact 
that  such  nuisance  is  on  the  land  of  s 
stranger  is  no  reason  that  it  should  not  be 
abated.  He  cannot  be  allowed  to  control 
the  publio  right  to  have  it  abated.  Dtlawan 
Division  Canal  Co.  v.  Com.,  100  D.  570. 

NTJIi  TTETL  CORPORATION. 
Plea  of,  see  Corporations,  198. 

NTJIi  TTEL  RECORD. 

Plea  of,  generally,  see  Pleading,  32. 

Plea  of,  in  action  on  judgment,  see  Jumv 

BUNT,  140. 

NUMBER. 

Of  attesting  witnesses,  see  Wills,  24. 
Of  jurors,  in  oriminal  case,  see  Trial*  12L 
Of  petit  jurors,  in  civil  trials,  see  Trial,  SL 
Of  witnesses,  limiting,  see  Witnesses,  98. 

NX7NO  PRO  TTJNO. 

Amending  judgment,  see  Judgment,  110. 
When    judgment  may  be  so  entered,  sss 
Judgment,  27. 


See  Wills,  13. 

OATH. 

By  insolvent  debtor,  see  Insolvency:.  10l 
Of  arbitrators,  see  Arbitration,  etc,  11. 
Of  office,  see  Officers,  9.  • 
Of  referee,  see  Reference,  6. 
Power  to  administer,  generally, 

jury,  4. 
Power  of  notary  to  administer,  see  Nor 

Public,  2. 
To    deposition    de   bent   esse, 

TION8,  5. 

To  grand  jurors,  see  Indictment,  1. 
To  jury,  see  Trial,  158. 
To  officer  in  charge  of  jury,  see  Trial,  194. 
To  witnesses,  see  Witnesses,  97. 

OBJECTIONS. 

Failure  to  make,  at  trial,  effect  of, 

Trial,  15. 
For  defect  of  parties,  see  Parties,  14. 
For  want  of  parties  in  equity,         **  - 

26. 
For  want  of  seal,  when  to  bo  taken,  set 

Seal,  4. 
Of  no  guardian,  when  and  how  mad*,  sss 

Infants,  44. 
On  oriminal  trials*  see  Trial,  17L 
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On  equity  hearing,  see  Equity,  47. 
Taking,  on  trial,  generally,  see  Trial,  53- 

61. 
To  admission  of  deposition,  see  Depositions, 

22-24. 
To  competency  of  witnesses,  see  Witnesses, 

36. 
To  indictments,  see  Indictment,  42. 
To  jurisdiction,  see  Jurisdiction,  12-15. 
To    local    improvements,   and  assessments 

therefor,  see  Municipal  Corporations, 

47,48. 
To  probate  of  will,  see  Wills,  46. 
To  testimony,  see  Witnesses,  104. 
To  writ  of  mandamus,  see  Mandamus,  24. 
Waiver  of  errors  by  failure  to  make,  see 

Pleading,  188. 
What  not  available  on  appeal,  see  Appeal, 

48-63. 
What  too  late  after  verdict,  see  Trial,  211. 

OBSCENE   PICTURES. 

Offense  of  printing  and  selling,  see  Inde- 
cency, 2. 

OBSTRUCTING  PUBLIC  JUSTICE. 
See  Criminal  Law,  28. 

OBSTRUCTIONS. 

In  roads,  liability  of  towns  for,  see  Towns, 
16. 

In  private  way,  remedy  for,  see  Private 
Ways,  10. 

In  streets  and  highways,  as  nuisances,  see 
Nuisance,  5. 

In  streets,  caused  by  negligence,  see  Negli- 
gence, 11. 

In  streets,  liability  of  city  for,  see  Munici- 
pal Corporations,  74. 

Of   highway,  action   for,    see   Highways, 
36-42. 

Removal  of,  by  city,  see  Municipal  Cor- 
porations, 38. 

Te  highway,  criminal  prosecution  for,  see 
Highways,  43-45. 

To  navigation,  generally,  see  Navigation, 
6,  7. 

To  navigation,  as  nuisances,  see  Nutsancb,  6. 

To  navigation,  liability  for,  see  Riparian 
Rights,  10. 

To  streams,  remedies  for,  see  Watercourses, 
10. 

OCCUPATION. 

What  necessary  to  give  title  by  adverse  pos- 
non»  see  Adverse  Possession,  9. 


OFFERS. 

Of  proof,  and  how  made,  see  Trial,  42 
Of  rewards,  see  Rewards,  1-3. 
To  abandon  vessel  to  underwriters,  see  In- 
surance, 153-156. 

OFFICE. 

Determining  title  to,   see   Mandamus,  16; 
Quo  Warranto,  5. 


Of  attorney,  nature  of,  see  Attorney  anb 

Client,  1. 
Of  judge,  general  nature  of,  see  Judges,  1. 
Of  justice,  nature  and  tenure  of,  see  Justice 

op  the  Peace,  I. 
Of  notary,  nature  of,  see  Notaries  Public,  1. 
Right  of  alien  to  hold,  see  Aliens,  4. 
Title  to,  when  determined  by  injunction,  see 

Injunction,  32 

OFFICERS. 

(Include*  tbe  acquisition  and  tenure  of  office, 
and  tbe  right*,  powers,  duties,  and  liabilities  of 
public  officers,  generally.  Matters  relative  to 
particular  officer*,  and  classes  of  officers,  are 
treated  under  the  titles  referred  to  below.] 

Arrests  by,  without  warrant,  see  Arrest, 
19. 

As  public  agents,  see  Agency,  V. 

Competency  of,  as  witnesses,  see  Witnesses, 
50. 

Conducting  public  sale,  powers  of,  see  Judi- 
cial Sals,  3. 

Contracts  made  by  corporate,  see  Corpora- 
tions, 122. 

Contracts  to  use  undue  influence  with,  see 
Contracts,  112. 

Controlling  proceedings  of,  see  Mandamus, 
11-14. 

Custody  by,  of  property  levied  on,  see  Exe- 
cution, 57-64. 

Duty  of,  in  levying  execution,  see  Execu- 
tion, 45. 

How  far  protected  by jf.  fa.,  see  Execution, 
56. 

Illegal  contracts  with,  see  Contracts,  100. 

In  charge  of  jury,  oath  to,  see  Trial,  194. 

Judicial  notice  of  functions  of,  see  Evidence. 
21. 

Liability  of  city  for  acts  of,  see  Municipal 
Corporations,  65,  66. 

Liability  of,  for  escapes,  see  Arrest,  4;  Es- 
cape. 

Liability  of,  for  wrongful  attachment,  see 
Attachment,  135,  136. 

Of  banks,  see  Banks  and  Banking,  IV. 

Of  cities,  see  Municipal  Corporations,  IV. 

Of  corporations,  generally  considered,  see 
Corporations,  VI. 

Of  corporation,  trespasses  by,  see  Corpora- 
tions, 134. 

Of  elections,  see  Elections,  6. 

Of  insurance  companies,  individual  liability 
of,  see  Insurance,  211. 

Of  insurance  companies,  rights  of,  see  Insur- 
ance, 199. 

Of  internal  revenue,  see  Revenue,  4. 

Of  school  districts,  see  Schools,  2. 

Of  the  militia,  liabilities  of,  see  Militia,  4. 

Of  towns,  see  Towns,  9. 

Of  voluntary  associations,  see  Associa- 
tions, 6. 

Overseers  of  the  poor,  see  Poor,  etc.,  4. 

Power  to  take  acknowledgment  of  deeds,  see 
Acknowledgment,  2, 14. 

Powers  of  legislature  respectiug,  tee  Legis- 
lature, & 
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7.  Holding  more  than  one  office.  — 
The  acceptance  by  an  offioe-holder  of  another 
office  incompatible  with  the  first — for  in- 
stance, a  trial  justice  accepting  the  office  of 
deputy  sheriff  —  is  ip*o  facto  a  vacation  of 
the  first  office.  Stubbs  v.  Lee,  18  R.  251; 
People  v.  Common  Council  etc.,  33  R.  659. 

The  offices  of  deputy  sheriff  and  justice  of 
the  peace  are  incompatible,  and  the  accept- 
ance of  the  latter  will  vacate  the  former. 
Wilson  v.  King,  14  D.  84. 

The  acts  of  a  deputy  sheriff  at  such,  after 
he  has  qualified  as  justice  of  the  peace,  are 
not  on  that  account  void.  A  replevin  bond, 
taken  after  the  qualification  as  justice,  can- 
not for  that  reason  be  set  aside  on  the  motion 
of  the  obligors.     lb. 

A  judge  of  the  court  of  common  pleas,  in 
Indiana,  may  sit  instead  of  the  circuit  judge, 
in  a  case  in  which  the  latter  is  incompetent, 
without  holding  two  offices,  in  contraven- 
tion of  the  constitution.  Dukes  v.  Stale,  71 
D.  370. 

The  appointment  of  a  member  of  the  legis- 
lature to  office,  in  violation  of  the  consti- 
tutional provision,  is  void,  both  for  want  of 
capacity  in  the  appointee  to  accept,  and  for 
want  of  authority  in  the  appointing  power 
to  appoint     Shelby  v.  Alcorn,  72  D.  169. 

The  office  of  a  commissioner  of  the  United 
States  Centennial  Commission  is  an  M  offioe 
of  trust,"  under  article  2,  section  1,  of  the 
constitution  of  the  United  States.  In  re 
Corliss  23  R.  538. 

Such  a  commissioner,  when  ohosen  an  elec- 
tor of  the  President  and  Vice-President  of 
the  United  States,  cannot,  by  declining  the 
offioe  of  elector,  create  such  a  vacancy  therein 
as  is  provided  for  by  the  General  Statutes 
of  Rhode  Island,  chapter  11,  section.  7.    lb. 

A  person  disqualified  as  elector  of  the  Pres- 
ident and  Vice-President  of  the  United  States, 
by  holding  "an  office  of  trust  or  profit  un- 
der the  United  States,"  cannot  remove  the 
disqualification  by  resigning  the  office,  un- 
less his  resignation  precedes  Disappointment 
as  elector,  or,  in  Rhode  Island,  his  election 
to  the  position  of  elector.     lb. 

The  election  to  such  position  of  a  person 
so  disqualified  does  not  result  in  the  election 
of  the  candidate  receiving  the  next  highest 
number  of  votes,  but  in  a  failure  to  elect. 
lb. 

Under  the  constitutional  inhibition  of 
holding  more  than  one  lucrative  offioe  at  the 
same  time,  a  person  may  not  hold  the  sal- 
aried office  of  township  trustee  and  post- 
master at  the  same  time.  Foltz  v.  KerUn, 
65  R.  197.1 

A  citizen  cannot  question  the  acts  of  a 

Eublic  officer  on  the  ground  that  such  official 
olds  another  office  which  is  incompatible 
with  the  exercise  of  the  act  in  question. 
Godwin  v.  Ortgg,  48  D-  489« 

A  statute  appropriated  a  specified  sum  to 
be  paid  to  the  relator  for  the  purchase  of 


certain  relics  of  General  Washington,  by  tat 
state,  to  be  paid  only  upon  the  certificate  of 
three  persons  named  therein,  one  of  whom 
was  at  the  time  a  judge  of  the  court  of  ap- 
peals, and  as  such  incapacitated  from  hold* 
ing  any  other  "office  or  public  trust"  Held, 
that  the  appointment  was  valid,  it  not  being 
an  office  or  public  trust  within  the  meaning 
of  the  constitution.  People  v.  Nichols,  11  R. 
734. 

The  constitution  of  a  state  provided  that 
no  person  should  hold  more  than  one  lucra- 
tive office  at  the  same  time.  Held,  that 
offices  purely  municipal,  as  that  of  city  coun- 
cilman, although  lucrative  in  the  ordinary 
sense  of  the  word,  were  not,  within  the  mean- 
ing of  the  provision.     8tate  v.  Kirk,  15  R 


A  person  holding  a  lucrative  office  under 
the  United  States  government  was  elected 
sheriff  of  a  county  for  the  term  commencing 
July  1st,  then  next.  On  the  19th  of  Jane  be 
sent  in  his  resignation  of  the  federal  office, 
to  take  effect  on  the  30th  of  June.  The  res- 
ignation was  not  accepted  until  Joly  2d, 
and  on  the  morning  of  July  1st  he  completed 
bis  duties  as  such  officer,  before  attempting 
to  act  as  sheriff.  Held,  that  his  term  of  of 
floe  had  not  expired  on  July  1st,  and  that, 
therefore,  he  was  disqualified  from  holding 
the  office  of  sheriff,  under  a  statute  provid- 
ing that  no  person  holding  a  post  of  profit 
under  the  United  States  government  should 
hold  any  state  office,  Bunting  v.  Willis,  21 
R.  338. 

A  bill  asking  that  the  acts  of  an  officer  be 
declared  invalid  because  at  time  of  their  per- 
formance the  officer  held  another  office  of 
profit  under  the  government,  in  violation 
of  the  constitution,  must  be  supported  db> 
tinctly  by  the  proofs  exhibited  with  the  bOL 
The  bill  should  show,  also,  that  at  the  time  of 
the  performance  of  the  acts  claimed  to  be 
invalid,  the  officer  was  also  in  office  under 
the  other  appointment,  ffardeaty  v.  Teftt 
87  D.  684. 

Where  an  officer  is  charged  with  having 
held  two  offices  of  nrofit  under  the  govern- 
ment at  the  same  time,  in  the  absence  of  a 
specific  allegation  to  the  contrary,  a  pre* 
sumption  might  fairly  be  indulged  in  favor 
of  the  continuance  of  government,  that,  if 
the  offices  were  in  conflict,  the  resignauoa 
of  the  one  alleged  to  be  the  constitutional 
barrior  to  the  other  had  previously  taken 
place,     lb. 

8.  The  official  commission.  —  Tk* 
commission  of  the  executive  is  the  only  legal 
evidence  of  title  to  office  which  is  solely  de- 
rived from  executive  appointment.  SWt  ▼• 
Allen,  83  D.  367. 

Where  title  to  offioe  is  derived  from  pop- 
ular election,  the  commission  of  the  execu- 
tive is  not  absolutely  necessary  to  estabtisb 
the  right  to  exercise  the  duties  of  the  office. 
lb.     * 
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legislation,  as  the  public  good  require*.   JTor- 
iser  t.  People,  43  D.  740. 

Where  an  office  is  created  entirely  by  the 
act  of  the  legislature,  the  legislature  may,  in 
the  absence  of  any  constitutional  restriction 
upon  its  power  in  the  special  ease,  shorten 
the  term  or  abolish  the  office  altogether,  as 
it  may  think  the  public  interests  require. 
8tate  v.  Douglass,  7  R»  87. 

The  legislature  may  relieve  a  public  officer 
against  his  reimbursement  of  public  funds 
lost  without  his  fault  Mount  v.  State,  46  R. 
192. 

*  4.  Eligibility*  to  office  belongs  to  all 
persons  not  excluded  by  the  constitution, 
and  arbitrary  exclusions  from  office  cannot 
be  established  by  the  legislature,  nor  can  it 
impose  any  general  qualification  which  the 
constitution  does  not  require.  Barker  v. 
People,  15  D.  322. 

Eligibility  to  office  may  be  taken  away 
from  a  citisen  as  a  punishment  for  a  crime  of 
which  he  has  been  convicted,  although  the 
constitution  declares  that  each  house  of  the 
legislature  is  the  judge  of  the  qualifications 
of  its  own  members.    lb. 

The  legislature  has  authority  to  enact  that 
any  person  convicted  of  challenging  another 
to  fight  a  duel,  eta,  "shall  be  incapable  of 
holding,  or  being  elected  to,  any  post  of  profit, 
trust,  or  emolument,  civil  or  miltary,  under 
this  state."    lb. 

A  statute  prescribing  qualifications  to  an 
officer  is  directory,  and  the  appointment  of 
one  not  possessing  the  requisite  qualifica- 
tions is  not  absolutely  void,  unless  it  is  so 
expressly  enacted.  SL  Louie  Co,  Court  v. 
Spark*  46  D.  366. 

Qualifications  for  office  required  by  terri- 
torial law  are  requisite  to  eligibility  of  a 
candidate  for  such  office,  though  at  the  same 
election  there  is  submitted  to  and  adopted 
by  the  vote  of  the  people  a  state  constitution 
which  changes  those  qualifications.  Parker 
v.  Smith,  74  D.  749. 

Qualification  of  a  candidate  for  office  as  to 
residence  should  be  consummate  at  the  time 
of  the  election,  and  it  will  not  do  that  the 
period  is  completed  before  the  party  quali- 
fies or  enters  upon  the  duties  of  the  office. 
lb. 

An  alien  who  has  not  declared  his  inten- 
tions to  become  a  oitisen  of  the  United 
States  may  be  elected  to  a  public  office,  and 
may  hold  the  same,  in  case  his  disability  be 
removed  before  the  term  of  office  begins. 
8tate  ▼.  Murray,  9  R.  489. 

One  who  was  disqualified  under  the  con- 
stitution to  "  hold  office  "  at  the  time  of  his 
election  is  eligible  if  the  disability  was  re- 
moved before  the  issuing  of  the  certificate 
and  taking  possession  of  the  office.  Priveti 
v.  Bickford,  40  R.  301. 

5.  Slection.—  Where  the  state  constitu- 

•Qualification  for  holding  office,  power  of 
state  to  impose,  see  note,  97  D.  tts-ag. 
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tioa  provided  that  certain  officers  should  be 
elected  at  such  times  and  in  such  manner  as 
the  legislature  should  direct,  and  the  legisla- 
ture had  directed  the  time  and  manner,  and 
an  officer  had  been  elected  accordingly,— 
held,  that  an  act  subsequently  passed  ex- 
tending the  term  of  the  inoumbent  was  un- 
constitutional.    People  v.  Bull,  7  R.  302. 

6.  Appointment. —  Evidenoe  of  various 
acts  by  a  person  in  a  particular  office  are 
prima  fade  evidence  of  his  due  appointment 
and  induction  into  that  office.  Such  acts, 
however,  may  be  conclusive  evidence  of  his 
due  appointment,  as  against  himself,  and 
such  as  have  recognised  nis  official  authority 
in  regard  to  these  acts.  Johnston  v.  Wilson, 
9D.  60. 

Where  power  has  been  given  to  appoint  to 
office,  and  the  same  has  been  exercised,  any 
subsequent  appointment  to  the  same  office 
will  be  void  unless  the  prior  incumbent  has 
been  removed  and  the  offioe  becomes  vacant. 
Thomas  v.  Bums,  67  D.  164. 

Where  an  appointment  to  office  is  void, 
the  acts  of  the  appointee  will  also  be  void, 
and  the  sureties  on  his  bond  will  not  be 
deemed  liable,     lb. 

That  section  of  the  Maryland  constitution 
which  provides  that  the  governor  shall  ap- 
point all  officers  "whose  appointment  or 
election  is  not  otherwise  herein  provided 
for,  unless  a  different  mode  of  appointment 
be  prescribed  by  the  law  creating  the  office," 
simply  means  that  he  shall  fill  all  offices, 
however  created,  unless  the  act  creating 
them  provides  otherwise.  If  the  act  creat- 
ing the  office  provides  how  it  shall  be  filled, 
it  must  be  filled  in  that  manner,  but  if  it 
fails  to  make  such  direction,  the  governor 
shall  appoint  by  virtue  of  the  above  provis- 
ion.    Davie  v.  State,  61  D.  331. 

The  same  authority  which  conferred  power 
upon  the  governor  to  make  appointment  to 
office  can  take  it  away.  An  office  of  legis- 
lative creation  can  be  modified  controlled, 
or  abolished  by  the  same  power,  or  the 
mode  of  appointment  thereto  can  be 
changed.     76. 

It  is  not  generally  necessary  to  prove 
written  appointments  of  public  officers.  All 
who  are  proved  to  have  acted  as  such  are 
presumed  to  have  been  duly  appointed  to 
office  until  the  contrary  appears.  Allen  v. 
State,  68  D.  467. 

Appointment  to  offioe  made  void  by  the 
constitution  or  a  statute  may  be  so  declared 
whenever  it  comes,  even  incidentally,  in 
question;  and  in  an  action  by  an  officer 
in  his  official  capacity,  whose  appointment 
is  void  nnder  the  constitution,  a  plea  in 
abatement  on  this  ground  is  proper.  Shelby 
v.Alcorn,  72  D.  169. 

The  legislature  has  no  power  to  appoint 

Serinanent  officers  for  the  full  term,  whose 
nties   are    purely    municipal.     People    v. 
JJurlbut,  9  R.  103. 
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[<  facto.  —  An  officor  de 
/»c(o  i*  one  whose  acta,  though  not  those  of 
a  lawful  officer,  the  law,  upon  principles  of 
policy  and  justice,  will  bold  valid,  so  far  a* 
they  involve  the  interests  of  the  public  and 
third  persons,  where  the  duties  of  the  office 
were  exercised, —  1.  Without  a  known  ap- 
pointment or  election,  but  under  such  cir- 
■nmitances  of  reputation  or  acquiescence  aa 
wore  calculated  to  induce  people,  without 
inquiry,  to  submit  to  or  invoke  bis  action, 
supposing  him  to  be  the  officer  he  assumed 
to  be.  Bwhe  v.  Elliott,  42  D.  142;  Wilcox  v. 
Smith,  21  D.  218;  Slate  v.  Carroll,  9  R.  409; 
2.  Under  color  of  a  known  and  valid  ap- 
pointment or  election,  but  where  the  officer 
has  failed  to  conform  to  soma  precedent,  re- 
quirement, or  condition,  as  to  take  an  oath, 
!ive  a  bond,  or  the  like.  Burl*  v.  BUiott, 
2  D.  1*2;  Wilcox  v.  Smith,  21  D.  21 S;  Plym- 
outh v.  Painter,  44  D.  674;  State  v.  Carroll, 
9  R.  409;  S.  Under  color  of  a  known  elec- 
tion or  appointment,  void  because  the  officer 
was  not  eligible,  or  because  there  was  a  want 
of  power  in  the  electing  or  appointing  body, 
or  by  reason  of  some  defect  or  irregularity 
in  it*  exercise,  such  ineligibility,  want  of 
power,  or  defect  being  unknown  to  the  pub- 
lic. St.  Louis  Co.  Court  v.  Spars*,  45  1)  355; 
Malto*  r.  VncM  Sam  etc  Mm.  Co.,  90  D. 
484;  Slate  v.  Carroll,  0  R.  409;  4.  Under 
color  of  an  election  or  apppointment  by  or 

Srauant  to  a  public,  unconstitutional  law, 
(ore theaameisadjudgedtobesaob.  Slate 
v.  Carroll,  9  H.  409;  Brow*  v.  O'CotmeO,  4  R. 
89. 

An  office  d*  facto  cannot  exist  under  a 
written  constitution.  BildrOh  r.  Melntirt, 
19  I).  01. 

2.  Whoare-  not  officer!  At  facto.  —  A  mere 
usurper  ii  one  who  undertakes  to  act  aa  an 
officer  without  any  color  of  right.  Plymouth 
v.  Painter,  44  D.  574. 

An  officer  dr.  jure  ia  one  who  is  in  all  re- 
ap»ota  legally  appointed  and  qualified  to  ex- 
ercise the  office.     lb. 

Persona  elected  to  office  who  have  failed  to 
qualify,  or  to  assume  in  any  way  the  func- 
tions of  the  office,  are  in  no  sense  dither 
officers  de  jar*  or  dr.  facto,  and  cannot  by 
mandamus  be  compelled  to  do  any  set  per- 
taining to  aaid  office.     State  v.  Beloit,  91  D. 


474. 

3. 

The 


3.  Rights  and  liabilities  of de  facto  officers. — 
'  [ht  of  a  person  who  ulaims  an  office  by 

ftP 


color  of  title,  and  exercises  it 
not   be   attacked    collaterally.       Hagner    ■ 
Hcybtrgtr,  42    D.  220;  or  in  an   action   to 
winch  ho  ia  not  a  party.     Bean  v.  Thompson, 
49  D.  154. 

A  assumed  the  duties  of  an  office  under  an 
apparent  claim  of  right,  and  it  was  subse- 
quently judicially  determined  that  th*  office 


officers  a*  facto,  a* 


belonged  to  R  Held,  that  B  could  reams 
of  A  the  fees  and  emoluments  received  by 
him  while  in  office,  after  deducting  tba  ne- 
cessary expenses  U  earning  them.  MaxitU 
T.  Afoo.e.  5  R.  52. 

An  officer  justifying  an  sot  done  officially 
most  aver  and  prove  that  he  was  sa  officer 
duly  co  in  missioned  and  qualified,  but  third 
persons  are  required  to  ehow  only  that  ha 
was  an  officer  de  facto.  StfdtiuJxr  v.  Rule/, 
38  D.  100;  Hardest?  v.  Toft,  67  D.  584. 

18.  Proceedings  to  try  title  to  office. 
—  The  regularity  of  an  election  or  the  mudi- 
floatiou  of  an  officer  de  facto  cannot  be  driwi 
in  question  in  u  action  to  which  he  ia  not  a 
party.     Beam  v.  Thompson,  49  IX  1M. 

A  person  who  is  ousted  from  an  offios  to 
which  he  is  entitled  while  he  is  rightfully  in 
possession  may  recover  the  fees  in  an  actios 
against  the  usurper  for  money  had  and  re- 
ceived, when  fixed  or  customary  fees  at*  in 
cident  to  the  office,  and  the  title  to  the  offica 
ay  bo  determined  in  the  nation.     OlMOoi 

Lyons,  S3  D.  299. 

It  is  a  misjoinder  of  parties,  where  person 
claiming  to  be  wardens  and  other  perscu 
claiming  to  be  vestrymen  of  a  church  join  at 
relators  to  teat  in  one  proceeding  their  right* 
to  the  offices  respectively,  against  partial 
claiming  adversely.  People  v.  De  Mill,  93  ft 
179. 

14.  Proof  of  official  character.  —  * 
clergyman,  in  the  administration  of  a  mar 
riage,  is  a  public  civil  officer,  and  his  acta  is 
the  celebration  of  marriage  are  admissible  u 
prima  facie  evidence  of  his  official  character. 
Gotten  v.  Stoninaton,  10  D.  121. 

The  official  character  of  all  public  offican 
may  be  established,  at  least  prima  fade,  bj 
evidence  that  tbey  have  been  generally  re- 
puted to  be,  and  have  acted  as  snob,  withost 
.rod notion  of  their  commissions.     JfeCbf*. 


production  of 
Curtice,  24  D. 


113. 


On  the  trial  of  an  sassnlt  upon  a  poliea- 
officer,  evidsnoe  that  ha  was  at  the  tnss  d 
the  offense  acting  as  snob  officer,  and  that 
be  had  publicly  acted  as  suoh  for  fosr 
years  previously,  is  sufficient  to  prove  that 
he  was  a  police-officer.  Com.  v.  Kane,  II  B> 
87* 

On  the  trial  of  such  indictment,  evideaoi 
that  the  person  assaulted  was,  at  tba  time  J 
the  assault  and  with  defendant's  knowl- 
edge, acting  as  a  police- officor,  and  wearing 
ths  uniform  and  badge  of  anch  officer,  it  tat- 
ficieat  proof  that  ho  waa  a  police-officer,  Is 
be  submitted  to  the  jury.  Com.  v.  Teto, 
11  R.  375. 

16.  Torminaticm  of  office,  goner- 
sJly."  — An  office  may  be  vacated  by  aban- 
donment, or  resigned  by  parol.  tXnte  ». 
Allen,  83  P.  367. 

•  Forfeitere  of  title  to  office,  see  note,  H  0.B*- 
177. 
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The  granting  of  commissions  to  inferior 
officers  is  a  constitutional  dnty  enjoined  upon 
the  executive,  and  is  strictly  and  exclusively 
political.     Hawkins  v.  Governor,  33  D.  346. 

The  governor  may  determine,  even  against 
the  decision  of  the  board  of  canvassers, 
whether  an  applicant  is  entitled  to  a  com- 
mission  or  not,  where  the  objection  to  his 
right  to  receive  it  rests  upon  the  ground  that 
a  constitutional  prohibition  is  interposed. 
QuUck  v.  New,  77  D.  49. 

The  governor,  when  he  ascertains  that  he 
has  issued  a  commission  to  a  person  consti- 
tutionally ineligible,  may  issne  another  com- 
mission to  the  person  legally  entitled  to  the 
office.     lb. 

Where  the  governor  issues  commissions 
for  the  same  office,  on  different  dates,  to 
different  parties,  and  the  last  one  issued  re- 
cites that  the  party  therein  named  is  ap- 
pointed in  place  of  the  person  named  in  the 
first  commission,  who  is  removed,  it  is  pre- 
sumed that  the  commission  last  issued  is  the 
one  legally  in  force.  But  this  presumption 
in  favor  of  the  proper  exercise  of  the  power 
of  removal  is  subject  to  be  overthrown  by 
countervailing  evidence.  Dubue  v.  Von,  92 
D.  526. 

9.  Oath  of  office. —Where  a  statute 
requires  an  appointee  to  take  an  oath  of  of- 
fice, he  cannot  be  considered  as  qualified 
unless  he  takes  such  oath;  and  if  he  neglects 
to  take  it,  and  proceeds  to  execute  the  du- 
ties, he  cannot  justify  his  doings  as  an  of- 
ficer.   Johnston  v.  Wilson,  9  D.  50. 

The  terms  "office  "  and  "  public  trust,"  as 
used  in  section  3,  article  11,  of  the  constitu- 
tion of  California,  prescribing  the  oath  to  be 
taken  as  a  qualification  for  any  office  of  pub- 
lic trust,  have  relation  only  to  those  per- 
sons and  duties  that  are  of  a  public  nature. 
£x  parte  Yale,  85  D.  62. 

An  attorney  at  law  is  not  an  "officer," 
and  does  not  hold  a  "  publio  trust,"  in  the 
constitutional  sense  of  those  terms.    lb. 

The  acts  of  a  deputy  sheriff  who  has  not 
taken  the  oaths  required  by  law,  but  who 
lias  qualified  in  other  respects,  are  valid  in 
respect  to  the  right  of  third  persons,  so  as 
to  enable  him  to  levy  an  execution  on  real 
estate.     Buehnan  v.  Buggies,  8  D.  98. 

The  probate  of  a  deed  by  a  deputy  clerk 
fiot  having  taken  the  oath  of  office,  but  duly 
Appointed  and  assuming  the  duties,  is  valid 
under  a  statute  allowing  deputy  clerks, 
"  duly  appointed,**  to  take  probate,  eta  If 
duly  appointed,  such  a  deputv  is  an  officer 
de  facto,  but  is  not  duly  qualified  until  the 
«atb  of  office  has  been  taken.  Farmers*  4 
jsf.  Bank  v.  Chester,  44  D.  318. 

10.  Qualifying— Security— Term  of 
Office.  —  An  officer  who  has  omitted  to  file 
*  bond,  where  the  law  requires  that  he  shall 
file  a  bond  before  entering  on  the  duties  of 
bis  office,  does  not  thereby  forfeit  his  office, 
which  he  has  entered  upon  and  duly  exer- 
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cised,  but  he  may  file  such  bond. when  ob- 
jection is  made*  to  the  omission.  Com.  v. 
Skyer,  64  D.  680. 

A  public  officer  cannot  justify  as  an  officer 
de  jure  until  the  statutory  bond  has  been  filed 
and  approved,  where  the  law  requires  him 
to  give  a  bond  which  is  to  be  approved  be- 
fore he  can  act.  This  rule  applies  to  those 
holding  private  trusts  under  statutory  pro- 
visions as  well  as  to  public  officers.  Bounds 
v.  City  of  Bangor,  74  D.  469. 

A  pound-keeper,  under  the  law  of  Maine, 
has  no  power  to  aot  until  his  official  bond 
has  been  filed  and  approved,  although  he  has 
been  duly  elected  as  pound- keeper,  and  has 
taken  the  oath  of  office.    lb. 

The  city  or  town  is  not  responsible  in  dam- 
ages for  the  acts  of  a  person  claiming  to  be 
pound-keeper,  and  done  before  the  approval 
of  his  official  bond.     lb. 

A  statutory  provision  that  an  official  bond 
shall  be  filed  within  a  specified  time,  or  the 
officer  shall  be  deemed  to  have  refused  the 
office,  and  the  same  shall  be  filled  by  ap- 
pointment, is  merely  directory.  Chicago  v. 
Gage,  35  R.  182. 

Where  no  time  is  fixed  by  law  for  the 
commencement  of  an  official  term,  it  begins 
to  run  from  the  date  of  the  appointment. 
AUonvey-Oeneral  v.  Love,  23  R.  234. 

A  grant  of  an  office,  without  an  txpress 
limitation  at  common  law  being  taken  most 
strongly  against  the  grantor,  endures  for  the 
life  of  the  grantee.  Austins  Case,  28  D. 
657. 

Offices  within  the  grant  of  the  executive 
do  not  come  within  this  principle.     lb. 

An  act  limiting  the  term  of  the  clerk  of  a 
new  county  until  the  next  general  election, 
where  the  intervening  period  is  less  than 
four  years,  which  is  the  constitutional  term, 
is  void.     Brewer  v.  Davis,  49  D.  706. 

11.  Holding  over*  —  In  actions  against 
one  unlawfully  holding  office,  the  statutes  of 
Minnesota  permit  two  separate  and  dissimi- 
lar interests  to  be  united;  one,  that  of  the 
territorv,  in  preventing  any  one  not  duly 
ohosen  from  exercising  official  functions;  the 
other,  private  in  its  nature,  as  to  who  shall 
exercise  them,  and  enjoy  the  emoluments 
thereof.  The  cause  of  action  is  perfect 
against  the  defendant,  if  the  private  inter- 
ests arc  not  united.  .  Parker  v.  Smith,  74  D. 
749. 

Where  an  officer,  appointed  by  the  gov- 
ernor by  and  with  the  advice  and  consent  of 
the  senate,  is  authorized  by  law  to  hold  his 
office  for  a  term  of  three  years,  and  until  his 
successor  is  appointed  and  qualified,  and  no 
appointment  of  a  successor  is  made  by  the 
regular  appointing  power  at  the  expiration 
of  his  term  of  three  years,  the  office  does  not 
become  vacant;  but  the  incumbent  holds  over 
as  a  de  jure  officer  until  his  successor  is  duly 
appointed  and  qualified,  State  v.  Howe,  18 
R.321. 
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of  years,  "if  ha  shall  no  lone  behive  him 
■elf  Tall, "  there  is  no  implied  conviction  of 
misbehavior,  nor  uy  implied  removal  for 
that  cause  arising  from  the  appointment  of 
another  person  to  fill  the  Hme  office.     lb. 

i.  Unlawful  removal*  —  A  city  offloer  can- 
not maintain  a  bill  in  equity  to  enjoin  the 
corporate  authorities  from  unlawfully  re- 
moving him  or  appointing  a  successor,  u  he 
ha*  a  complete  remedy  at  lav.  DelaJuinty 
V.  Warner,  20  R.  237. 

The  grounds  upon  which  the  governor 
makes  removals  sltootd  not  needlessly  be 
subject  to  the  scrutiny  of  the  courts,  and 
liable  for  alight  reasons  to  be  annulled  by 
judicial  decree;  but  if  there  appear*  to  be 
a  reckless  violation  of  power,  the  judiciary 
may  inquire  whether  the  executive  has  in- 
fringed the  law.     Dutme  v.  Pom,  92  D.  .126. 

The  reversal  of  a  judgment  removing  an 
officer  from  office  removes  the  only  impedi- 
ment to  his  office,  and  an  order  that  he  be 
restored  thereto  is  not  necessary.  Phartt  r. 
Sir-fa,  100  D.  777. 

18.  Filling;  vacancies.  —  1.  When  an 
office  it  deemed  vacant.  —  When  an  office  is 
once  filled,  until  the  term  expires,  it  cannot 
be  deemed  vacant,  except  by  the  death,  res- 
ignation, or  removal  of  the  incumbent. 
Johnrton  T.  Wilson,  9  D.  60. 

An  office  may  become  vacant  by  the  offi- 
cer's abandonment  and  removal  from  the 
state,  and  this,  without  a  judicial  declara- 
*'    n  of  the  vacancy.      Stale  v.  Janet,  SI  D. 


103. 

Under  a  constitutional  provision  that  the 

fovernor  "  may  fill  any  vacancy  thai,  may 
appen  ....  in  any  judicial  or  in  any 
other  elective  office  which  he  it  or  may  be 

authorized   to  fill but  in  any  such 

case  of  vacancy  in  an  elective  office,  a  person 
shall  be   chosen  to  said  office  at  the  next 

Seneral  election,  unless  the  vacancy  shall 
appen  within  three  calendar  months  im- 
mediately preceding  such  election,  in  which 
Case  the  election  for  said  office  shall  be  held 
at  the  second  succeeding  general  election," 
a  "vacancy  "in  the  county  offices  "happens" 
when  a  new  county  is  erected.  WaUk  v. 
Com.,  33  R.  771. 

2.  Hoib  and  by  a/torn  a  vacant  office  mag  be 
filled.  —  A  vacant  office  may  be  filled  by 
election  and  appointment  before  judicial 
declaration  of  vacancy  is  procured,  where  it 
appears  prima  fade  that  acts  or  events  have 
occurred  subjecting  the  office  to  such  a  doc- 
laration  of  vacancy;  but  if  the  person  so 
■elected  or  appointed,  in  attempting  to  take 
poeseesion  of  the  office,  be  resisted  by  the 
previous  incumbent,  he  will  be  compelled  to 
try  the  right  in  some  mode  prescribed  by  the 
law.     Stale  v.  Jones,  81  D.  403. 

The  person  elected  or  appointed  to  an 
office  before  it  is  judicially  declared  vacant 
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note,  131).  at-w. 


officer  uu  is  w  fully  re- 


may  take  possession,  if  he  finds  the  office  in 
fact  vacant,  and  can  take  possession  uncon- 
tested by  the  former  incumbent;  and  as  long 
as  he  remains  in  possession  he  will  be  an  offi- 
eerdt/acto;  and  should  the  former  incumbent 
never  appear  to  contest  his  right,  he  will  be 
regarded  as  having  been  an  officer  de  facto 
and  de  jure;  but  if  tile  former  incumbent 
appear,  the  burden  is  upon  him  of  proceed. 
ing  to  oust  the  then  actual  incumbent:  and 
if  in  such  proceeding  it  is  made  to  appear 
that  facts  had  occurred  before  the  appoint- 
ment or  election  justifying  a  judicial  decla- 
ration of  a  vacancy,  it  will  then  be  declared 
to  have  existed,  and  the  election  or  appoint- 
ment will  be  held  to  have  been  valid,     lb. 

An  office  which  baa  onoe  become  vacant 

by  abandonment  cannot  be  refilled   by  an 

accidental,    voluntary,    or    forcible    reoecu- 

icy  by  the  former  holder.     Stale  v.  A  ilea. 


paucy  by  tl 
83  D.  387. 

The  chair 
clerk  have  no  power  tc 

board  of  supervisors,  where  there  is  more 
"isn  one  vacanoy,  under  the  statute,      ciiol* 
BtloU,"lD.  474. 

The  law  provided  that  an  office  should  be 
filled  by  the  governor  by  and  with  the  ad- 
vice of  the  senate,  and  that  in  case  of  a 
vacanoy  happening  during  a  recess  of  the 
senate,  the  governor  alone  might  appoint 
till  the  senate  met,  and  that  the  officer 
should  hold  for  three  years,  and  until  his 
appointed.  The  three  yean' 
term  of  an  officer  duly  appointed  expired 
during  the  recess  of  the  senate.  Held,  that 
there  waa  no  vacanoy,  that  the  governor 
could  not  appoint,  and  that  the  officer  should 
hold  till  the  senate  met.  State  v.  Ham,  18 
~.M1. 

Under  a  constitutional  provision  that  per- 
ns appointed  to  fill  vacancies  in  office  shall 
bold  until  the  next  general  election,  and  the 
qualification  of  their  suooeesors,  a  board  of 
supervisors  may  not  remove  at  pleasure 
whom  they  have  appointed  to  fill  a 
vacanoy  in  the  office  of  sheriff.  Slate  v. 
Chatham,  50  R.  760. 

II.    Powers  Ann  Dunss  ox  Omens. 

19.  In  general.  —  Whenever  pnblie 
officers  exceed  then-  authority,  their  acta 
are  void.     Jones  v.  Qibton,  7  D.  690. 

An  officer  cannot  detain  money  by  him 
iceived  in  hi*  official  capacity,  to  satisfy  a 
debt  due  him  in  his  private  capacity.  Prem- 
ett  v.  Marsh,  21  D.  645. 

The  legality  of  the  acts  of  foreign  public 
officials  may  be  inquired  into  by  the  courts 
Of  other  states.   Henry  v.  Sargeamt,  40  D.  116. 

The  official  acts  are  those  done  by  virtue 
of  office;  such  as,  if  properly  done,  excul- 
pate both  the  officer  and  his  sureties  from 
responsibility,  but  which,  if  neglected  or  im- 
properly done,  render  both  liable.  State  v, 
Conover,  78  D.  64. 
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Whether  an  act  allowing  officers  who  en- 
list in  the  army  to  retain  their  offices,  if  they 
desire,  and  to  occupy  them  by  deputy,  m 
constitutional  or  not,  queer*,    /ft. 

One  who  was  elected  a  circuit  judge  before 
the  war  of  the  rebellion,  in  one  of  the  rebel 
states,  and  who  before  the  expiration  of  his 
term  enters  the  military  service  of  the  rebel 
state,  and  assumes  command  of  a  regiment 
in  its  army,  thereby  forfeited  and  vacated 
his  office,  and  there  is  no  necessity  of  a  ju- 
dicial proceeding  to  determine  the  fact  of 
forfeiture.    Chukokn  ▼.  Coleman,  94  D.  678. 

A  former  publie  officer  has  no  authority 
to  certify  proceedings  had  before  him  while 
in  office.     OaHlard  v.  Ancelme,  13  D.  838. 

10.  BeeJgnatton.  —  An  officer  who,  by 
his  voluntary  act,  permanently  disables 
himself  to  perform  the  duties  of  his  office, 
thereby  constructively  resigns  the  office  by 
abandonment  of  it    State  v.  Alien,  83  D.  367. 

A  sheriff  sent  to  the  governor  a  written 
resignation  of  his  offioe,  to  take  effect  im- 
mediately, which  he  afterward  withdrew, 
with  the  governor's  consent,  and  before  the 
offioe  was  filled.  Held,  that  the  withdrawal 
was  void,  and  the  office  vacant  State  v. 
Hamss,  13  R.  384. 

The  resignation  of  a  public  office  does  not 
take  effect  until  acceptance  or  something 
equivalent    State  v.  Clayton,  41  It  418. 

Plaintiff  was  elected  to  an  office  in  1871, 
for  the  term  of  four  years.  In  1873  an  act 
was  passed  providing  for  an  election  in  No- 
vember of  that  year  to  fill  said  office. 
Among  the  candidates  for  such  election  were 
the  plaintiff  and  the  defendant,  who  entered 
into  an  agreement,  in  writing,  to  abide  the 
result  of  a  primary  election.  At  the  pri- 
mary election  the  defendant  was  selected, 
and  in  November  he  was  elected,  and  there- 
upon qualified  and  took  possession  of  the 
offioe,  plaintiff  surrendering  the  same.  The 
statute  was  afterward  decided  to  be  uncon- 
stitutional and  the  election  void,  and  plain- 
tiff brought  suit  to  recover  possession  of  the 
office.  Held,  1.  That  the  plaintiff  was  not 
estopped  by  the  agreement  with  defendant; 
2.  That  such  agreement  and  the  surrender 
of  the  offioe  by  plaintiff  did  not  amount  to 
an  abandonment  or  resignation.  Turnipseed 
r.  Hudson,  19  R.  16. 

17.  BemovaL  —  1.  Power  to  remove.  — 
Hie  power  of  removal  of  an  officer  for  cause 
is  a  special  authority,  and  must  be  strictly 
pursued.     Com.  v.  Sltfer,  64  D.  680. 

In  the  absence  of  a  constitutional  or  legis- 
lative prohibition,  the  power  of  removal  is 
incident  to  the  power  of  appointment  of 
officers.     Newsom  v.  Cocke,  7  It  6S6. 

That  the  power  to  remove  is  incident  to 
the  power  to  appoint  does  not  apply  to  gov- 
ernors of  states.  Their  power  to  remove  is 
generally  limited  to  particular  cases  provided 
tor  by  statutory  enactment  Dubuc  v.  Voss, 
92  D.  626. 
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In  the  absence  of  express  constitutional 
authority,  the  legislature  cannot  oonfer  on 
the  governor  power  to  remove  state  or 
county  officers  arbitrarily  and  without  hear- 
ing.    Dallam  v.  Willson,  61  R.  128. 

By  the  constitution  of  Mississippi,  article 
12,  section  6,  it  was  provided  that  "the 
term  of  office  of  all  county,  township,  and 
precinct  officers  shall  expire  within  thirty 
days  after  this  constitution  shall  have  been 
ratified,  and  the  governor  shall,  by  and  with 
the  advios  and  consent  of  the  senate,  there- 
after appoint  such  officers,  whose  term  of 
office  shall  continue  until  the  legislature 
shall  provide  by  law  for  an  election  of  said 
officers.*9  Held,  that  an  act  of  the  legisla- 
ture providing  that  in  all  oases  in  which  the 
governor  "shall  havs  the  power  under  this 
act,  by  the  terms  of  the  constitution,  to  ap- 
point to  office,  he  shall  also  have  the  power 
of  removal  from  office,"  was  not  unconstitu- 
tional.   Newsom  v.  Cocke,  7  R.  686. 

2.  For  what  may  be  removed.  —  The  law 
will  make  liberal  intendments  in  favor  of 
ministerial  officers,  but  will  not  sustain 
them  in  a  needless  resort  to  extreme  and 
oppressive  measures.  McDonald  v.  Hetison, 
14  D.  431. 

A  forfeiture  of  offioe  arises  either  from 
abuse,  non-user,  or  refusal.  People  v.  King- 
ston T.  R.  Co,,  36  D.  661. 

The  giving  of  a  bond  by  an  officer,  where 
one  is  required  to  be  given  before  entering 
on  duties  of  his  office,  is  not  an  official  duty, 
but  a  preliminary  to  his  exercise  of  the 
office,  and  therefore  is  not  a  neglect  of 
official  duty  for  which  the  (governor  is  au- 
thorized to  remove  an  incumbent  duly  com- 
missioned for  a  term  of  years.  Com.  v. 
SMer,  64  D.  680. 

Where  the  governor  has  power  to  remove 
an  officer  for  neglect  of  duty,  he  ia  the  sole 
judge  whether  the  duty  has  been  neglected. 
Stale  v.  Doherty,  13  It  131. 

Intoxication  is  not  "  misfeasance  in  office," 
and  a  statute  pronouncing  it  misfeasance, 
and  providing  for  the  removal  of  the  officer 
therefor  is  unconstitutional.  Com.  v.  Wil- 
bams,  42  It  204. 

3.  How  may  be  removed.  —  An  office  is 
forfeited,  if  the  officer  acts  contrary  to  ths 
nature  and  duty  of  his  office,  or  refuses  to 
aot  at  all;  and  if  the  office  is  granted  by 
patent,  the  officer  may  be  turned  out  by 
scire  facias.  People  v. 'Kingston  T.  R.  Co., 
35  D.  551. 

Removal  from  an  office  held  during  pleas- 
ure of  the  appointing  power  may  be  either 
expressed  by  notification  of  officer  removed, 
or  implied  by  appointment  of  another  per- 
son to  the  same  offioe,  but  in  either  case  the 
removal  is  not  completely  effected  until  no- 
tice is  actually  received  by  the  person  re- 
moved, and  until  such  notice  he  is  authorized 
to  act.     Com.  v.  Slifer,  64  D.  680. 

Where  an  officer  holds  for  specified  term 


officers,  n,  in. 
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discharged  all  the  duties  portaining  to  the 
office  until  October,  1865.  Held,  that  if  Dot 
mi  officer  dt  jure  he  was  one  de  facto,  and 
*■"-  -"-■-' v  valid  end  binding  at  to 


Ward  r.  State,  91  D.  270. 

The  act  of  a  olark  of  the  eonrt  hi  indors- 
ing a  writ  "filed  "after  bit  term  of  office  had 
expired  it  valid.  Tba  olark  waa  an  oncer 
de  facto,  and  hit  official  acta,  to  far  at  they 
oonoernod  the  rights  of  third  persons  and 
the  public,  were  aa  effectual  and  valid  aa  if 
performed  bj  an  officer  de  fere,  Oalbraith 
W,  McFarland,  91  D.  281. 

The  clerk  of  *  ciruc.it  oourt  of  ■  county 
does  not  exercise  fnnctiont  of  office  de  jure, 
and  hie  acta  an  therefore  noil  and  void, 
after  the  county  i»  declared  by  the  President 
of  the  United  Statea  to  be  in  ii  . 
and  rebellion,  and  an  ordinance  of  the  .  _  . 
vention  which  reorganized  and  restored  the 
state  government  provided  that  the  offloea  of 
all  who  attempted  to  exercise  the  functions 
thereof  in  the  interest  of  the  insurgent  gov- 
ernment should  be  vacant.  ilaurver  v.  Set- 
denridgc,  94  D.  532. 

The  service  of  a  legal  notice  waa  made  by 
a  person  whose  term  of  office  aa  a  constable 
had  expired,  hot  who  waa  generally  sup- 
posed to  be  a  constable,  and  at  the  time  Wat 
notoriously  acting  aa  such.  Held,  that  he 
was  an  officer  de  facto,  and  that  the  validity 
of  the  service  eonld  not  be  collaterally  called 
In  question.     Petertilea  y.  Stow,  20  E.  335. 

Respondent  waa  appointed  clerk  of  a  court 
bv  the  de  facto  judge,  who  was  then  exer- 
cising judicial  functions.  Held,  that  the 
subsequent  outer  of  the  judge  wonld  not 
oust  respondent,  bat  he  could  hold  against 
the  appointee  of  the  judge  de  jure.  People 
T.  Stolon,  21  R.  479. 
IIL   Thsib  PEiviLiasa  shd  Coiothbatioh. 

SB.  The  right  to  oompensatioEL*  — 

1.  (Jena-ally.  — The  state  will  not  pay  the 
■alary  of  a  circuit  judge  who  during  the 
term  of  ilia  office  enter*  the  service  of 
the  rebellions  states,  after  the  time  of  such 
entry.     Cliirholm  v.  Coleman,  94  D.  678. 

Public  officers  were  not  permitted  at  com- 
mon law  to  take  any  fees,  except  such  aa 
were  expressly  allowed  them.  Git/tone  Cote, 
17  D.  257. 

A  clerk  of  a  municipal  board  of  educa- 
tion, employed  on  a  fixed  salary,  who  is 
allowed  an  indefinite  leave  of  absence  on 
account  of  illness,  is  not  subject  to  deduc- 
tion from  his  salary,  in  the  absence  of  any 
S revision  to  that  effect  in  the  permission. 
'Lrary  v.  Board  of  Education,  45  R.  156. 
One  getting  possession  of  a  public  office 
forcibly  and  without  authority  cannot  re- 


t  whom  belongs,  see  note, 


nproperly  renn 

During  his  removal  he  earned 
money  in  other  employ  mount  Udd,  that 
this  should  not  he  deducted  from  bis  tanneid 
■alary.  Fimmnmoni  v.  Brooklyn,  06  R.  835. 
2.  In  (As  out  of  de  fact*  officer*.  —  A  pub- 
lic officer  de  facto  may  not  recover  compen- 
sation from  the  public  for  his  service*  in  the 
office.  JfcOs?  v.  Count*  of  Wapello,  41  R. 
1S4)  Com.  T.  Sltfer,  64  D.  680;  Mattnnm  V. 
Copiah  Countg,  24  R.  715, 


session,   is  a    good    defense    i 

brought  by  the  dt  jure  officer  to  recover  the 

same  salary  after  he  baa  acquired  or  regained 

■ssessiou.     Volant.  Mayor,  23  R.  168. 

Plaintiff  was  appointed  to  a  municipal 
office,  and  entered  upon  the  discharge  of  his 
duties.  Afterward,  K.  was  appointed  to  the 
same  office,  and  he  excluded  plaintiff  there- 
from, and  discharged  its  duties  until  he  was 
himself  removed  by  a  judgment  of  ouster 
and  plaintiff  restored.  The  salary  of  the  of- 
flos  was  by  statute  made  payable  monthly 
and  daring  the  time  of  plaintiff  '■  exclusion, 
had  been  paid  to  K.  Held,  that  plaintiff 
could  not  compel  the  city  to  again  pay  the 
salary  for  the  same  period.     lb. 

County  commissioners  paid  to  the  county 
clerk  de  facto,  claiming  de  jure,  the)  salary  of 
his  office.  The  title  to  the  office  waa  then 
in  litigation  to  the  knowledge  of  the  com- 
missioners, and  the  clerk  de  facto  was  insol- 
vent. Held,  that  the  clerk  de  jure,  whose 
title  was  affirmed,  bad  no  cause  of  action 
against  the  county  commissioners  for  such 
salary.    Saline  County  v.  Anderton,  27  R-  171- 

B.  and  M.  were  opposing  candidates  for 
county  treasurer.  M.  was  declared  elected 
by  the  county  canvassers,  and  entered  upon 
the  duties  of  the  office.  The  election  was 
contested,  and  B.  was  finally  declared 
entitled  to  the  office  by  the  judgment  of 
the  supreme  Court.  The  county  auditor  m 
settling  with  M.  allowed  him  the  salary  for 
the  time  be  held  the  office.  Held,  that  B. 
could  not  recover  of  the  county  salary  for 
the  time  M.  was  actually  in  office,  but  that 
bis  remedy  was  against  H.  Auditor  etc  *. 
Benoit,  4  R.  382. 

A  city  physician  waa  duly  elected,  but 
was  prevented  by  injunction  at  the  suit  of 
the  prior  incumbent  from  taking  possession 
of  the  office,  and  the  latter  drew  the  salary 
for  some  months  thereafter.  The  injunction 
having  been  set  aside, — held,  that  the  former 
was  entitled  to  recover  salary  for  that  period 
from  the  city.  JTempsts  v.  Woodward,  27 
R.760. 

An  action  lies  against  a  municipal  corpo- 
ration by  an  officer  for  his  salary,  accruing 
after  an  adjudication  that  ha  is  entitled  te 
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Unofficial  acts  are  such  as  are  committed 
under  the  color  of  office,  bat  cannot  be  law- 
fully done  or  justified  by  the  official  char- 
acter of  the  officer,  or  by  any  process  in  his 
bands.    76. 

Officers  cannot  be  interested  in  contracts 
pertaining  to  their  office.  A  public  officer, 
as  a  school  director  or  trustee,  will  not  be 
allowed,  while  so  acting,  to  take  a  contract 
relating  to  the  matters  of  bis  office.  Pick- 
rtt  v.  School  District,  3  R.  105. 

90.  Implied  powers.  —  An  officer  re- 
ceiving a  writ  for  serrice  is  not  thereby 
made  the  agent  of  the  plaintiff  for  collect- 
ing the  demand;  and  if  he  receives  payment 
from  the  debtor,  he  holds  it  as  agent  of  the 
latter  until  he  actually  pays  it  to  the  credi- 
tor.     Wainwright  v.  Webster,  34  D.  707. 

21.  Proper  mode  of  exercise  of  of- 
ficial powers.  —  Courts  never  refuse  to 
advise  their  officers  upon  any  matters  per- 
taining to  their  official  duty.  Washington 
T.  Sanders,  21  D.  336. 

Where  a  statute  creates  an  office  previ- 
ously known  to  the  common  law,  reference 
must  be  had  to  that  law  for  the  purpose 
of  ascertaining  the  officer's  duties  and  the 
manner  in  which  they  are  to  be  performed, 
in  the  absence  of  legislation  establishing  an- 
other rule.     Kirksey  v.  Bates,  31  D.  722. 

A  statute  specifying  the  time  within 
which  a  public  officer  is  to  perform  an  of- 
ficial act  regarding  the  rights  and  duties  of 
others  is  directory  merely,  unless  the  na- 
ture of  the  act  to  be  performed,  or  the 
phraseology  of  the  statute,  is  such  that  the 
designation  of  time  must  be  considered  as  a 
limitation  of  the  power  of  the  officer.  St, 
Lotus  Co.  Court  v.  Sparks,  45  D.  355. 

22.  Judicial  and  ministerial  acts.* 
—  A  ministerial  act  is  one  which  a  person 
performs  under  a  given  state  of  facts,  in  a 

Srescribed  manner,  in  obedience  to  the  man- 
ate  of  legal  authority,  and  without  regard 
to  or  the  exercise  of  bis  own  judgment  upon 
the  propriety  of  the  act  being  done.  Flour- 
noy  v.  City  of  Jeffersonville,  79  D.  468. 

Issuing  a  writ  is  a  ministerial  act,  and 
may  be  performed  by  any  one  on  whom  the 
law  may  cast  the  duty.     lb. 

The  issuing  of  a  precept  for  the  collection 
of  an  assessment  for  a  street  improvement  is 
a  ministerial  act,  and  not  a  judicial  one.    lb. 

An  officer  whose  duties  are  merely  minis- 
terial is  liable  to  one  injured  by  him  while 
acting  under  color  of  his  office;  but  where 
the  officer  s  duties  are  discretionary,  no  re- 
dress can  be  had  for  an  injury  resulting 
from  the  exercise  of  such  discretion. 
Drencher  v.  Salomon,  94  D.  571. 

Judicial  acts  are  such  as  are  performed  by 
a  court  touching  the  rights  of  persons  or 
property.  Floumoy  v.  City  of  Jeffersonville, 
79  D.  4(58. 

*Miuisterial  and  judicial  acts  dUtingubhed, 
see  note,  TO  i>.  47*477. 


a  A  judicial  aotion  is  an  adjudication  upon 
rights  of  parties  who  in  general  appear  or 
are  brought  before  the  tribunal  by  notice  or 
process,  and  upon  whose  claims  some  decis- 
ion or  judgment  is  rendered.  In  re  Satin* 
County,  100  D.  337. 

23.  Powers  of  deputies.*  — The  busi- 
ness of  a  deputy  is  to  perform  the  duties  of 
his  principal;  and  a  deputy  clerk  may  au- 
thenticate instruments  lor  record  when  his 

Srinoipal  is  authorised  so  to  do.     Rose  v. 
Jtwman,  80  D.  646. 

24.  Powers  of  de  facto  officers.  —  1. 
Centrally.  — The  acts  of  officers  de  facto  are 
valid  when  they  concern  the  public  or  the 
rights  of  third  persons.  Wilcox  v.  Smith,  21. 
D.  213;  Burke  v.  Elliott,  42  D.  142;  Farmers* 
<k  M.  Bank  v.  Chester,  44  D.  318;  State  v. 
Williams,  68  D.  65;  Shelby  v.  Alcorn,  72  D. 
169;  although  the  officer  may  be  ineligible, 
or  his  title  oad.  Hawver  v.  Seldenridge,  94 
D.  532;  and  his  acts  cannot  be  indirectly 
called  in  question  in  an  action  to  which  he 
is  not  a  party.  Plymouth  v.  Painter,  44  sX 
574;  and  this  is  as  true  of  commissioners 
who  have  but  a  single  duty  to  perform  as 
of  officers  of  a  more  permanent  character. 
Burton  v.  Patton,  62  D.  194. 

Acts  of  officers  de  facto,  when  declared 
void  by  the  constitution  or  a  statute,  cannot 
be  held  valid  upon  any  assumed  principle  of 
public  expediency.  Shelby  v.  Alcorn,  72  D. 
169. 

The  acts  of  an  officer  de  facto  are  invalid, 
unless  he  is  exercising  the  functions  of  eithei 
a  de  jure  or  de  facto  office.  Hawver  v,  Selden* 
ridge,  94  D.  532. 

A  de  facto  office  cannot  exist  under  as  in- 
surgent government,  but  when  the  govern- 
ment is  entirely  revolutionized,  the  acts  of  a 
de  facto  officer  must  be  recognized  as  valid. 
Jb. 

The  acts  of  an  officer  appointed  and  acting 
in  pursuance  of  a  law  are  valid  as  the  acts 
of  an  officer  de  facto,  even  though  the  law 
be  afterward  judicially  declared  unconstitu- 
tional.    State  v.  Carroll,  9  R.  409. 

The  judgment  of  a  judge  de  facto  is  valid. 
lb. 

In  an  action  between  other  parties,  the 
court  will  not  decide  whether  a  person 
claiming  to  be  a  sheriff  of  a  county,  and 
actually  discharging  the  duties  of  the  office, 
be  sheriff  dejurc.     Fowler  v.  Bebee,  6  D.  62. 

A  mere  ministerial  officer  has  no  right  to 
question  the  authority  of  a  commissioner  or 
judge,  and  to  determine  that  he.  has  no  title 
to  his  office,  and  therefore  no  power  so  act. 
Wilcox  v.  Smith,  21  D.  213. 

2.  Illustrations.  —  One  T.  was  electedeierk 
of  the  county  court  of  Fayette  County  in 
1862,  took  the  oath  to  support  the  constitu- 
tion of  the  state  of  Tennessee  and  the  Con- 
federate States,  and  the  oath  of  office,  and 

*  Deputy,  whether  must  act  in  principal's 
name,  see  note,  26  D.  415,  416. 
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a  contract  made  by  him  officially,  unless  he 
expressly  and  unequivocally  agree  to  be 
bound,  nor  will  the  fact  that  he  has  funds  in 
his  hands  for  the  payment  of  a  claim,  but 
not  specifically  appropriated  to  any  particu- 
lar olaimant,  alter  the  case.  Cook  ▼.  /Mrs, 
9D.  897. 

▲  contract  made  by  a  public  officer  is 
against  public  policy,  and  void,  if  it  inter* 
feres  with  the  unbiased  discharge  of  his  duty 
to  the  public  in  the  exercise  of  his  office. 
Spence  v.  Harvey,  83  D.  69. 

The  question  of  validity  of  a  contract  of  a 
public  officer  depends,  not  upon  the  cir- 
cumstance whether  it  can  be  shown  that  the 
Eublio  has  in  faet  suffered  any  detriment, 
at  whether  the  contract  is  such  in  its  na- 
ture as  might  have  been  injurious  to  the 
public  interest     76. 

The  trustees  of  a  state  institution  are  not 
personally  liable  for  a  mere  wrongful  and 
illegal  breach  of  contract.  Chamberlain  v. 
Clayon,  41  R.  101. 

29.  for  judicial  acta.  —No  judi- 
cial officer,  however  low  his  grade  as  such, 
is  responsible  for  mere  error  of  judgment 
committed  by  him  in  the  regular  discharge 
of  the  duties  of  his  office.  Morgan  v.  Dud- 
ley, 68  D.  735;  Reid  v.  Hood,  10  D.  582; 
otherwise  where  they  violate  a  ministerial 
duty,  even  though  their  chief  functions  are 
judicial.  Rochester  White  Lead  Co.  v.  Roch- 
ester, 53  D.  316;  but  the  remedy  is  by  in- 
dictment or  impeachment  Wilson  v.  Mayor 
etc.  of  New  York,  43  D.  719. 

80.  for  negligence.  —  Publio  of- 
ficers acting  negligently,  or  beyond  the  scope 
of  their  authority,  will  be  held  responsible. 
Bailey  v.  Mayor  of  N.  Y.,  88  D.  669. 

Every  public  officer  whose  duties  are  not 
judicial  is  liable  to  an  individual  who  sus- 
tains special  damage  from  the  negligent 
performance  of  such  officer's  duties,  or  his 
omission  to  perform  them.  Robinson  v. 
Chamberlain,  90  D.  713;  Wilson  v.  Mayor  etc 
of  New  York,  43  D.  719. 

A  contractor  vested  with  the  powers  of  a 
non-judicial  officer  is  liable  to  one  who  sus- 
tains special  damage  by  such  contractor's 
neglect  of  duty.  Robinson  v.  Chamberlain, 
90  D.  713. 

The  liability  for  neglect  of  official  duty  bv 
an  officer  of  a  town  is  individual,  if  at  ail, 
and  not  official  Commissioners  v.  Martin, 
69  D.  333. 

The  tender  of  a  draw-bridge  is  liable  for 
injuries  caused  by  an  improper  discharge  of 
his  duties,  where,  although  he  is  appointed 
by  the  state,  he  has  a  salary,  and  has  the 
exclusive  management  and  direction  as  to 
the  proper  opening  of  the  draw,  and  all  pre- 
cautionary measures  in  relation  thereto. 
NoweU  v.  Wright,  80  D.  62. 

The  plaintiff  can  recover  only  damages 
actually  sustained,  in  an  action  against  an 
officer  tor  carelessly  and  negligently  accept- 


ing a  delivery  bond  with  insolvent  and  irre- 
soonsible  securities  for  property  taken  by 
him  in  a  prior  suit  Mortland  v.  Smith,  82 
t).  128. 

An  attachment  creditor  hat  the  burden  of 
proof  of  showing  the  loss  of  goods  through 
the  officer's  negligence,  in  an  action  against 
the  officer  for  default  in  applying;  attached 
goods  on  execution,  where  the  officer  proves 
the  loss  and  the  attending  facta  and  circum- 
stances; and  where  the  evidence  aa  to  the 
exercise  of  the  officer's  care  is  evenly  bal- 
anced, the  presumption  that  he  has  done 
his  duty  will  prevent  a  recovery  against 
him.    Mills  v.  Oilbreth,  74  D.  487. 

3 1. for  refusal  to  pay  over  mousy 

collected.* —  An  officer  selling  property  un- 
der process  is  not  liable  in  trover  for  a  refu- 
sal to  pay  over  the  money,  or  by  claiming  to 
retain  part  of  it,  upon  grounds  which  are  not 
well  founded  in  law.  It  will  not  make  him 
a  trespasser  ah  initio,  and  unless  that  is  the 
case,  trover  will  not  lie,  even  against  aa  offi- 
cer.    AbboU  v.  KimbaU,  47  D.  708. 

The  only  proper  action,  in  such  a  case,  is 
an  action  for  money;  and  in  that  action  the 
creditor  cannot  be  joined,  unless  he  has  been 
jointly  oonoerned  in  the  detainer.     lb. 

A  creditor  can  in  no  case  be  jointly  liable 
for  any  wrong  of  an  officer  in  executing  pro- 
cess, unless  he  in  some  way  participated  in 
it,  or  ratified  and  confirmed  it  after  becom- 
inff  aware  of  it     lb. 

32. for  wrongful  acts,  generally. 

—  Color  of  office  is  when  an  act  is  evilly 
done  by  the  countenanoe  of  an  officer,  as 
where  it  is  founded  upon  corruption,  to 
which  the  office  is  the  mere  shadow  or  color. 
Burrall  v.  Acker,  35  D.  582. 

A  publio  officer  is  responsible  for  acts  of 
misfeasance,  where  his  services  are  volun- 
tary, and  attended  with  compensation,  and 
his  duty  is  entire,  absolute,  perfect,  and  per- 
sonal, and  not  only  one  which  he  is  under 
obligation,  but  clothed  with  ability,  to  per- 
form, both  in  the  means  furnished  him  and 
the  legal  authority  to  act,  irrespective  of 
superior  officers.  NoweU  v.  Wright,  90  IX 
62. 

An  officer  is  not  to  be  held  a  trespasser 
unless  he  knows  or  has  reason  to  know  that 
he  is  acting  without  jurisdiction.  Thus  the 
commissioner  of  highways  or  trustees  of  a 
village  should  be  held  not  liable,  when  they 
are  required  to  act  upon  evidence  which  they 
know  nothing  about  Porter  v.  Purdy,  86 
D.  283. 

83.  of  their  deputies  and  assist- 
ants. —  The  deputy  of  an  officer  is  liable,  as 
well  as  his  principal,  for  tortious  acts  done 
under  color  of  the  latter's  authority.  CoU 
traine  v.  McCains,  24  D.  256. 

The  principal  is  alone  liable  for  non-fea- 
sance oi  the  duties  of  his  office.     76. 

*  What  will  exonerate  from  payment  of  — 
once  in  their  custody,  see  note,  6;  I>.  185-839. 
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the  office,  of  which  adjudication  the  disburs- 
ing  officer  it  notified,  although  payment  was 
thereafter  made  to  one  in  possession  of  the 
office  and  performing  the  duties,  under  claim 
of  title,  but  not  for  salary  accruing  before 
such  ad  judication  and  notice.  MtVsany  v. 
Mayor,  36  B.  600, 

A  city  policeman  wrongfully  removed 
from  office  may  not  recover  from  the  city 
hie  salary  paid  to  his  successor,  until  after 
an  adjudication  establishing  his  right  SeSfy 
r.  City o/ Portland,  MR.  WJ. 

A  it  Jure  officer  may  recover  so  much  of 
the  salary  of  the  offioe  for  the  time  during 
which  it  has  been  filled  by  a  de  facto. officer 
an  has  not  been  paid  to  suoh  officer.  Dotan 
r.  Mayor,  23  R.  16a 

An  officer  dejure,  having  ousted  an  officer 
do/ado  holding  in  good  faith,  cannot  recover 
from  him  the  fees  of  the  office  received  by 
him,  especially  where  the  latter  would  have 
been  subject  to  a  penalty  for  not  accepting 
the  offioe.    8tuhr  v.  Outran,  43  R.  353. 

The  plaintiff  a  police  commissioner  in  the 
city  of  New  York,  appointed  for  a  term  of 
sfiz  years,  was  during  the  term  unlawfully 
removed  by  the  mayor,  and  the  defendant 
was  appointed  in  his  place.  The  plaintiff 
was  suosequently  reinstated  by  legal  pro- 
ceedings. Meld,  that  he  was  entitled  to  re- 
cover from  the  defendant  the  salary  paid  to 
him.    Nichols  v.  MacLean,  64  R.  730. 

96.  Validity  of  contracts)  rewpoctlng; 
compensation.  —  Contracts  based  on  sale 
of  or  traffic  in  offices  of  any  description  are 
void,  as  against  public  policy.  Eddy  v. 
Capron,  67  J>.  641. 

A  draft  drawn  in  consideration  of  the 
resignation  of  the  office  of  physician  to  a 
United  States  marine  hospital  in  the  draw- 
er's favor  is  void,  although  there  was  no 
promise  to  recommend  the  drawer's  appoint- 
ment, and  although  the  resigning  officer  had 
already  resolved  to  remove  to  another  state, 
and  merely  wished  to  get  back  money  pre- 
viously paid  by  him  to  the  drawer  for  re- 
signing tne  same  office  in  his  favor.    lb. 

An  agreement  bv  a  deputy  to  pay  the 

Sindptu  a  specified  sum,  not  arising  out  of 
e  profits  of  the  office,  is  void,  as  amount- 
ing to  the  sale  of  an  office,  Mott  v.  Bobbins, 
87  D.  286. 

An  assignment  of  the  salary  of  a  public 
officer  before  it  is  earned  is  void,  as  against 
public  policy.    Bliss  v.  Lawrence,  17  R.  273. 

Appointment  of  a  deputy  sheriff  under  an 
agreement  that  he  shall  pay  to  his  principal 
one  half  of  the  fees  received  by  such  deputy 
for  his  services  is  not  the  selling  of  an  office. 
MoU  v.  Bobbins,  3*  D.  286;  Addington  v. 
Sexton,  84  D.  746. 

The  bond  of  a  deputy  sheriff  conditioned 
that  he  will  indemnify  the  principal  from  all 
damages  arising  from  the  deputy  a  conduct, 
and  pay  to  the  sheriff  one  half  of  all  fees  re- 
ceived, i»  valid.    MoU  v.  Bobbins,  37  D.  286. 
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An  officer  may  take  an  agreement  for  the 
payment  to  him  of  part  of  the  fees  of  his 
office,  because  he  is  in  law  entitled  to  the 
whole  thereof;  and  he  may  divide  his  fees 
with  a  deputy,  as  a  mode  of  paying  the  latter 
for  services.    lb. 

A  valid  assignment  of  a  quarter's  salary  be- 
fore expiration  of  quarter  can  be  made  bv  a 
municipal  officer  appointed  for  a  year,  but 
removable  at  the  will  of  the  appointing 
power.    Brack**  v.  Blake,  41  D.  442. 

IV.  Tub  LuBtLiriBfl. 

ft7.  In  general.*  — The  law  presumes 
that  an  office  is  created  for  benefit  of  the 
public    Bobinson  v.  Chamberlain,  00  D.  713. 

An  individual  cannot  maintain  an  action 
against  an  officer  or  other  person  for  dam- 
ages arising  from  a  breach  of  duty  to  the 
public,  without  showing  some  special  and 
peculiar  injury  to  himself.  Butter  v.  Kent, 
10  D.  219. 

One  who  sustains  an  injury  by  the  mis- 
feasance or  non-feasance*  of  a  public  officer 
may  obtain  redress  by  an  action  adapted 
to  the  nature  of  the  ease.  AdsH  v.  Brady, 
40  D.  306.  But  if  the  damages  would  have 
been  sustained  notwithstanding  the  malcon- 
duct  of  the  officer,  or  if  the  injured  party 
has  by  his  fault  or  neglect  contributed  to 
the  result,  the  officer  cannot  be  held  respon- 
sible.    Lick  v.  Madden,  05  D.  176. 

Public  officers  are  not  personally  liable  for 
consequential  injuries  arising  out  of  acts  done 
by  them  under  lawful  authority  and  in  a 
proper  manner,  at  least  when  acting  with- 
out private  emolument  in  a  matter  of  patblio 
concern.  American  Print  Works*.  Lawrence, 
57  D.  420. 

A  public  officer  is  not  personally  responsi- 
ble for  the  necessary  and  unavoidable  destruc- 
tion of  goods  stored  in  buildings,  when  such 
buildings  were  destroyed  by  him,  in  the  law- 
ful performance  for  a  public  duty  imposed 
upon  him  by  a  valid  and  constitutional 
statute.    lb. 

Public  officers  acting  within  the  scope  of 
their  duty  are  responsible  only  for  injuries 
resulting  from  corrupt  motives,  and  not  for 
misjudging  the  law  and  acting  erroneously. 
Stewart  v.  Southard,  49  D.  463. 

A  publio  officer  acting  in  good  faith  is  not 
liable  for  erroneous  judgment  in  a  matter 
submitted  to  his  determination.  Donahoe  v. 
Bichards,  61  D.  256. 

Ministerial  officers  and  other  persons  are 
liable  for  acts  done  by  them  under  a  legis- 
lative enactment  which  is  unconstitutional. 
Sumner  v.  Beeler,  19  R.  718. 

28.  Liability  upon  their  contracts. 
—  A  public  officer  is  not  personally  liable  on 

•Unconstitutional  statute,  liability  for  act* 
done  under,  see  note,  6t  D.  61-6&. 

Liability  to  action  by  private  individual  for 
nou-performance  of  publio  duty,  see  note,  M  D. 
726-732. 

Mandamus  to,  see  note,  89  D.  783-711 
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to  the  offioer  acting  thereunder.  Spragme  v. 
Btrchard,  00  D.  Sift. 

An  offioer  it  not  justifiable  if  acting  under 
a  warrant  issued  under  a  statute  which  is 
unconstitutional  and  roid.  Fisher  t.  Me* 
Girr,  61  D.  381. 

Process  is  void  upon  its  face,  and  does  not 
justify  an  offioer  in  executing  it,  if  it  appears 
therefrom  that  it  issued  from  a  court  which 
had  no  jurisdiction  over  the  subject-matter 
of  the  action  or  of  the  person  against  whom 
it«s  directed.  Savacool  t.  Boughton,  21  D. 
181. 

Process  may  be  void  as  to  the  parties  ori- 
ginating and  issuing  tame,  but  voidable  only 
as  to  the  offioer  serving  it.  State  v.  Weed, 
88  D.  188. 

An  offioer  is  not  protected  by  process  on 
the  face  of  whioh  it  appears  that  the  person 
held  under  it  was  never  arrested  or  ar- 
raigned; that  he  never  pleaded  to  any  com- 
plaint, nor  suffered  a  default;  and  that  no 
proof  of  his  guilt  had  been  offered,  nor  any 
trial  been  had.     Ourney  v.  Ttyb,  88  D.  777. 

Trespass  lies  against  an  officer  for  abuse 
of  process,  where  no  assumes  to  act  under  a 
process  whioh  does  not  authorise  the  acts 
done.  He  is  liable  as  if  he  had  acted  with- 
out any  prooess  at  all.  Breeh  v.  Blanehard, 
81  D.  222;  Fiaher  v.  McGirr,  61  D.  381. 

If  an  officer  armed  with  a  writ  abuses  it 
by  the  commission  of  any  act  not  warranted 
by  the  process,  he  thereby  becomes  a  tres- 
passer ob  faith,  and  is  liable,  not  only  for 
the  property  taken  by  him,  but  also  for  any 
damage  which  was  the  immediate  result  of 
his  acts.    Snydacker  v.  Brosse,  99  D.  551. 

Case  lies  for  abuse  of  prooess  where  it  is 
regularly  sued  out  and  valid  in  form,  but 
sued  out  from  improper  motives  and  applied 
to  improper  purposes.  Breek  v.  Blanehard, 
51  D.  J22. 

The  owner  of  intoxicating  liquors  may 
maintain  an  action  against  an  officer  who  has 
unlawfully  seised  them,  notwithstanding 
section  19  of  the  statute  provides  that  "no 
action  of  any  kind  shall  be  had  or  maintained 
in  any  court  in  this  commonwealth,  for  the 
recovery  or  possession  of  intoxicating  liquors, 
or  the  value  thereof,  except  such  as  are  sold 
or  purchased  in  accordance  with  the  pro- 
visions of  this  act."  Fisher  v.  McGirr,  61 
D.  381. 

Defendant,  a  constable,  attached  the  prop- 
erty of  plaintiff  by  law  exempt  from  attach- 
ment, and  subsequently  surrendered  it  under 
protest  to  the  assignee  in  bankruptcy  of 
plaintiff.  Held,  that  the  assignee  having 
no  right  to  take  the  property,  defendant 
was  liable  in  trover.  Wilkinson  v.  Wait,  8 
R.  391. 

The  legality  of  the  acts  of  marshals  of  the 
United  States  will  be  inquired  into  when 
their  proceedings  form  a  link  in  the  chain  of 
title  set  up;  such  marshals,  in  executing  the 
process  of  their  courts,  are  bound  to  conform 
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to  the  state  laws.    Lowrw  ▼.  Brwin,  89  D. 
556. 

87.  When  command  of  a  superior 
officer  Is  a  protection. — A  clerk  t*k*ng  a 
defective  appeal  bond  is  not  liable  therefor 
to  an  aotion  by  the  appellee,  because  the 
act  is  necessarily  done  in  the  presence  and 
presumably  under  the  direction  and  to  the 
satisfaction  of  the  court.  McAlister  v.  Scrfce* 
27  D.  604. 

An  inferior  military  offioer  cannot  Justify 
under  an  order  or  authority  of  hie  superior, 
unless  such  superior  offioer  had  legal  power 
to  issue  the  order  or  give  the  authority  under 
which  a  Justification  is  claimed.  Jomes  v. 
Com.,  89  b.  605. 

88.  Impeachment. — A  Judgment  upon 
an  impeachment  can,  by  the  constitution, 
extend  only  to  removal  from  and  disqualifi- 
cation to  bold  office.  This  provision  is  a 
limitation  and  not  a  grant  of  power.  Barter 
v.  People,  15  D.  822. 

Where  the  constitution  provides  for  the 
impeachment  or  removal  of  public  officers 
for  crime,  incapacity,  or  negligence,  a  statute 
providing  for  their  removal  for  voluntary 
intoxication  in  business  hours,  or  for  habitual 
intoxication,  is  valid.  McComas  v.  Krmg,  42 
R.  185. 

89.  Criminal  responsibility.  —If  a 
public  officer,  intrusted  with  the  exercise  of 
definite  powers  for  the  benefit  of  the  com- 
munity, wickedly  abuse  or  fraudulently  ex- 
ceed them,  he  is  punishable  by  indictment, 
though  no  injurious  effects  result  to  any  indi- 
vidual from  his  misconduct.  The  crime  con- 
sists in  the  publio  example  in  perverting 
those  powers  to  the  purposes  of  fraud  and 
wrong  which  were  committed  to  him  as  in* 
struments  of  benefit  to  the  citizens,  and  of 
safety  to  their  rights.  State  v.  Glasgow,  2 
D.  629. 

V.  OmoiAL  Bonds,  and  Proceedings  fob 

THSIB  BnJOROKMSNT. 

40.  Form  and  requisites  of  an  offi- 
cial bond.* — A  paper  signed  and  sealed 
while  blank,  and  afterwards  filled  up  as  an 
official  bond,  without  redelivery,  is  not  bind- 
ing upon  the  parties  signing.  Wynne  v. 
Governor,  24  D.  448. 

A  mistake  in  the  name  of  the  obligee  in 
an  official  bond  will  not  vitiate  the  instru- 
ment    Charles  v.  Hastens,  77  D.  14$. 

An  official  bond  payable  to  "the  people 
of  the  state  of  California,"  where  the  lav 
requires  it  to  be  made  payable  to  "  the  state 
of  California, H  is  sufficiently  certain  as  to 
the  obligee.     Tevis  v.  Randall,  65  D.  547. 

An  official  bond  joint,  and  not  joint  and 
several,  in  form,  is  good  against  the  obligors. 
76. 

The  signature  of  the  principal  is  essential 
to  the  validity  of  a  bond  which  is  the  joint, 

*  Official  bonds,  informalities  which  do  not  in- 
validate, see  note,  15  D.  170-17C 
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Public  officers  are  not  answerable  for  the 
misconduct  or  malfeasance  of  subordinates 
whom  they  are  obliged  to  employ.  Bailey  v. 
Mayor  of  IT.  T.,  38  D.  669.  Bat  they  are 
responsible  for  their  own  sots  in  the  abase  or 
transgression  of  their  authority,  or  in  default 
of  proper  and  reasonable  care  in  the  choice 
of  their  agents,  or  in  the  superintendence  of 
them  in  the  discharge  of  their  allotted  duties. 
Richmond  v.  Long,  94  D.  461;  8awyer  v.  Cone, 
94  D.  445. 

84.  _  for  taking  illegal  fees.  — 
The  absence  of  oorrupt  intent  is  no  defense 
to  an  action  against  an  officer  for  a  statutory 
penalty  for  taking  illegal  fees.  Cobbey  ▼. 
Burks,  38  R.  364. 

85.  When  process  is  a  protection.— 
L  Process  regular  upon  its  fact.*  —  An  officer 
is  justified  for  every  action  within  the  scope 
of  the  command  of  a  process  appearing  on 
its  faoe  to  have  issued  to  him  from  compe- 
tent authority  and  with  legal  regularity. 
Watson  v.  Watson,  23  D.  324;  Parker*.  WaU 
rod,  90  D.  124;  Pterson  ▼.  Gale,  30  D.  487; 
Coleman  ▼.  McAnulty,  67  D.  220;  Wallace  v. 
Holly,  68  D.  618;  Qurney  v.  Tufte,  68  D. 
777;  Billings  v.  Russell,  62  D.  330;  Savacool 
▼.  Boughton,  21  D.  181. 

An  officer  who  executes  process  fair  on  its 
face,  but  issued  in  fact  without  jurisdiction, 
is  protected,  because  it  would  be  inequitable 
and  unjust  to  hold  him  responsible  for  acts 
of  others  over  whom  he  had  no  control,  and 
for  defects  of  which  he  had  no  notice.  Porter 
v.  Purdy,  86  D.  283;  Clarke  v.  May,  61  D. 
470;  Emery  v.  Hapgood,  66  D.  459;  Dnnlap 
v.  Hunting,  43  D.  763;  State  v.  McNaliy,  56 
D.  650;  however  irregular  and  erroneous 
may  have  been  the  proceeding  in  which  it 
issued.  Ttager  v.  Carpenter,  31  D.  666; 
State  t.  Weed,  53  D.  188.  The  person  or 
officer  issuing  such  process,  etc,  is  the  one 
liable.  Porter  v.  Purdy,  86  D.  283;  Sprague 
▼.  Birchard,  60  D.  393. 

A  constable  is  justified  in  executing  pro- 
cess regular  on  its  face,  though  it  be  shown 
that  he  who  issued  it  was  but  an  officer  de 
facto.     Wilcox  ▼.  Smith,  21  D.  213. 

An  officer  is  not  bound  to  examine  into 
the  validity  of  process  under  which  he  acts; 
it  is  sufficient  for  his  justification  that  the 
court  from  which  it  issues  has  jurisdiction  of 
the  subject-matter.  Miller  ▼.  Brown,  23  D. 
693. 

A  constable  is  a  ministerial  officer,  and  it 
is  not  his  duty  to  decide  on  the  regularity  or 
mere  erroneousness  of  a  judgment  or  of  any 
process  directed  to  him  for  enforcing  it. 
Com.  v.  CCull,  23  D.  393. 

An  officer  who  sues  to  recover  possession 
of  property,  nnder  the  process  of  a  court, 
must  show  the  jurisdiction  of  the  court,  and 
the  regularity  of  its  proceedings  and  process. 
Punlap  v.  Hunting,  43  D.  763. 

*  Justification  of  offlosr  by  process,  see  note, 
n  D.  190-m 


An  officer  is  not  liable  for  costs  upon  dis- 
charge of  a  prisoner  from  his  custody  upon 
habeas  corpus,  having  arrested  the  party 
under  valid  process,  and  committed  him  to 
jail  under  such  arrest.  Hammond  v.  People, 
83  D.  286. 

The  provisions  of  section  17,  article  7,  of 
Wisconsin  constitution  relate  to  judicial  pro* 
cess  only.    Bprague  v.  Birchard,  60  D.  393. 

8nch  equitable  doctrines  are  to  be  sane* 
tioned  as,  beins;  consistent  with  the  princi- 
ples of  law,  will  protect  officers  enforcing 
process  under  a  void  ^judgment,  and  will 
meliorate  the  harshness  of  the  rale  as  to  the 
effect  of  jurisdictional  mistakes.  Horan  v. 
Wahrenberger,  58  D.  145. 

2.  Other  process.— It  is  the  duty  of  an 
officer  to  serve  writs  committed  to  him, 
promptly  and  unhesitatingly,  without  regard 
to  any  knowledge,  or  supposed  knowledge, 
of  his  own  that  there  existed  no  canse  of 
action.     Watson  v.  Watson,  23  D.  824. 

Process  merely  voidable  affords  justifica- 
tion for  acts  that  have  been  done  thereunder. 
Day  v.  Sharp,  34  D.  509;  Jordan  v.  Porter- 
field,  63  D.  301.  AUier,  if  there  is  a  total 
want  of  jurisdiction  in  the  court  over  the 
cause.  Stevenson  v.  McLean,  42  D.  434; 
Fisher  v.  McOirr,  61  D.  381. 

An  officer  may  justify  under  process,  irreg* 
alar  but  not  void,  until  the  same  is  set  aside; 
even  a  party  to  the  suit  may  do  this.  Kenis- 
ton  ▼.  Little,  64  D.  297. 

Voidable  and  erroneous  process  nnder 
which  a  sheriff  takes  the  goods  of  a  defend- 
ant, and  of  which  the  defendant  might  have 
availed  himself  in  the  original  action,  is  yet 
a  sufficient  justification  for  such  sheriff  in 
an  action  against  him  for  taking  the  goods. 
Cody  v.  Qumn,  44  D.  75. 

.Under  the  statute  providing  that  a  party 
served  with  process  be  summoned  "forth- 
with  "  before  the  justice  or  judge  issuing 
the  warrant,  a  warrant  commanding  the 
party  served  to  be  summoned  "forthwith 
to  appear  at  a  court  to  be  holden  at  my 
office  in  Frankfort  at  such  time  as  yon  may 
appoint,''  though  irregular,  protects  the 
officer  serving.   State  v.  McNally,  56  D.  650. 

An  officer's  assistant  in  executing  process 
is  entitled  to  the  same  justification  as  the 
officer  himself.  Jennings  v.  Carter,  20  D. 
635. 

86.  When  it  is  not  a  protection.  •  — 
Void  process  affords  no  protection  to  an  officer 
serving  or  attempting  to  serve  it.  State  v. 
Weed,  53  D.  188;  Humphrey  v.  Case,  20  D, 
95;  Hall  v.  Howd,  27  D.  696;  State  v.  Mc- 
Nally, 56  D.  650.  But  where  it  is  merely 
irregular  it  is  a  sufficient  justification,  and 
he  must  execute  it  Com.  v.  O'CuU,  23  D. 
393;  Chase  v.  Plymouth,  50  D.  52. 

Process  substantially  variant  from  that 
provided  by  statute  affords  no  justification 

•  Misconduct  of  officer  in  the  execution  of  pro- 
cekS,  see  note,  46  D.  618^617. 
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point  a  day  for  him  to  qualify  for  the  latter 
term,  or  by  a  failure  to  call  an  election  to 
fill  the  vacancy.  Wapello  County  v.  Bighorn, 
74  D.  37a 

A  bond  for  the  good  behavior  of  an  officer 
holding  office  for  a  fixed  term,  and  until 
"  another  "  officer  is  appointed,  is  not  in 
force  after  the  reappointment  of  each  origi- 
nal officer.  CUinsns  Loan  Assn  v.  Nugent, 
29  R.  290. 

An  officer  holding  for  a  definite  term,  and 
until  the  appointment  of  his  successor,  gave 
a  bond  for  good  behavior  during  his  term. 
Held,  that  the  bond  did  not  extend  until  the 
actual  appointment  of  his  successor,  but  only 
to  a  reasonable  time  for  such  appointment. 
Mayor  etc  v.  Crowell,  29  R.  224. 

The  official  bond  of  an  officer  holding 
during  the  pleasure  of  the  court,  which  is 
directed  by  statute  to  take  a  new  bond  every 
three  years,  will  bind  the  sureties  for  the 
misconduct  of  the  officer  even  after  the  three 
years,  there  being  no  new  bond  given. 
Coplin  v.  McCalUy,  19  D.  748. 

When  a  person  holds  the  same  office  for 
two  successive  terms,  the  sureties  on  his 
official  bond  for  the  second  term  are  liable 
only  for  moneys  actually  in  his  hands  at  the 
time  of  his  execution  of  the  bond,  or  received 
by  him  subsequently  thereto;  but  they  are 
not  liable  for  moneys  reported  by  him.  at 
the  end  of  the  first  term,  as  in  his  hands,  but 
whioh  in  fact  he  had  converted  to  his  own 
use.     Vivian  v.  Otis,  1  R.  199. 

A  person  who  was  elected  treasurer  of  a 
town  for  five  consecutive  years  served  the 
first  four  years  without  a  bond,  and  in  the 
fifth  year  he  gave  a  bond,  conditioned  that, 
whereas  he  had  been  elected  to  the  office  for 
that  year,  if  he  should  well  and  faithfully 
perform  all  the  duties  of  his  office,  the  bond 
should  be  void.  In  an  action  on  the  bond,  it 
was  agreed  that  daring  the  first  year  he 
falsely  credited  himself"  in  his  account  of 
that  year,  with  money  as  having  been  offi- 
cially disbursed  by  him,  and  never  entered  it 
on  his  subsequent  accounts,  but  retained  it. 
Held,  that  the  money  could  not  be  treated 
as  a  balance  in  hand  in  the  fifth  year,  and 
that  as  the  misappropriation  was  complete 
before  the  bond  was  given,  the  sureties 
were  not  liable.  Inhabs.  of  Rochester  y.  Ban* 
doll,  7  R.  519. 

A  town  officer,  at  the  expiration  of  his 
term  of  office,  made  a  report  showing  the 
amount  of  money  in  his  hands  belonging  to 
the  town,  and  the  report  was  approved  by 
the  town.  He  was  re-elected,  and  gave  a 
new  bond,  with  new  sureties.  Held,  that  the 
latter  were  liable  on  his  failure  to  account  at 
the  end  of  his  second  term  for  the  money  so 
reported  at  the  end  of  his  first  term.  Morley 
v.  Town  ofMetamora,  20  R.  266. 

Where  a  treasurer  is  re-elected,  reporting 
a  certain  sum  of  trust  moneys  in  his  hands 
from  the  preceding  term,  the  sureties  on 


his  official  bond  for  the  new  term  must  an- 
swer  for  any  defalcation  in  that  sum,  and 
cannot  throw  the  responsibility  therefor  on 
the  sureties  of  the  former  bond.  Boper  v. 
Sangamon  Lodge,  33  R.  60. 

Sureties  on  an  official  bond  are  entitled  to 
all  the  securities  and  remedies  which  could 
be  taken  advantage  of  at  the  instance  of  the 
creditors  of  the  officer.  Bunting  v.  Bid*,  32 
D.  699. 

Sureties  on  an  official  bond  may  recover 
from  one  who  assisted  in  the  commission  of 
a  breach  of  a  trust  imposed  upon  their  prin- 
cipal is  his  official  character,  without  any 
actual  payment  having  been  made  to  the 
cestui  que  trust  in  satisfaction  of  his  loss.     lb. 

An  official  bond  is  binding  on  the  princi- 
pal obligor,  but  not  on  sureties,  where  it  ia 
presented  for  approval  by  the  principal, 
signed  and  sealed,  but  with  the  amount 
of  the  penalty  in  blank,  and  the  penalty  is 
then  inserted  with  his  consent,  but  in  the 
absence  of  the  sureties,  and  without  a  subse- 

?uent   delivery   or   ratification    by    them. 
>eopk  v.  Organ,  79  D.  391. 

An  official  bond  in  which  cue  person,  as 
principal,  and  several  others,  as  sureties,  are 
bound  unto  the  people  in  the  respective  sums 
affixed  to  their  names,  a  different  sum  being 
set  opposite  the  name  of  each  surety,  for  the 
payment  of  which  they  severally  bind  them- 
selves, their  heirs,  etc.,  is  an  instrument 
embracing  several  distinct  obligations  by 
which  the  principal  and  each  of  the  sureties 
bind  themselves  in  the  sums  designated,  not 
jointly  and  severally,  but  only  jointly.  The 
term  "  severally,"  as  used  in  the  instrument, 
applies  only  to  the  different  sums  which  the 
parties,  respectively,  specify  as  the  limit  of 
the  liability  they  assume.  People  v.  Hartley 
82  D.  75a 

Sureties  hi  an  official  bond,  conditioned 
simply  for  the  faithful  performance  of  a  duty 
by  the  principal,  are  not  precluded  from  con- 
testing the  grounds  of  the  principal's  liability 
by  a  judgment  recovered  against  him  in  an 
action  of  which  they  had  not 
Thomas  v.  Hubbell,  69  D.  619. 

A  judgment  against  the  principal  o 
in  an  official  bond,  showing  upon  its  face 
that  it  was  recovered  for  a  breach  of  the  con- 
dition, is  prima  fade  evidence  of  the  plain- 
tiff'a  right  to  recover  against  the  sureties, 
and  of  the  amount  of  such  recovery,  although 
they  had  no  notice  of  the  action.  Stephens 
v.  Shafer,  33  R.  793. 

When  the  draught  of  an  official  bond,  in  the 
body  of  which  certain  names  are  inserted  as 
obligors,  is  presented  to  one  of  such  persons 
for  his  signature  by  the  principal  in  the  bond, 
and  such  person  signs  it,  there  being  several 
signatures  attached  to  it  already,  and  it 
afterwards  appears,  from  some  cause,  that 
the  bond  is  not  binding  on  some  or  any  of 
the  persons  *hoee  names  preceded  his,  it 
should  be  held  not  binding  upon  him, 
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The  granting  of  commissions  to  inferior 
officer*  is  a  constitutional  doty  enjoined  npon 
the  executive,  and  is  strictly  and  exclusively 
political.     Hawkins  v.  Governor,  33  D.  346. 

The  governor  may  determine,  even  against 
the  decision  of  the  board  of  canvassers, 
whether  an  applicant  is  entitled  to  a  com- 
mission or  not,  where  the  objection  to  his 
right  to  receive  it  rests  upon  the  ground  that 
a  constitutional  prohibition  is  interposed. 
Qulick  v.  New,  11  D.  49. 

The  governor,  when  he  ascertains  that  he 
has  issued  a  commission  to  a  person  consti- 
tutionally ineligible,  may  issue  another  com- 
mission to  the  person  legally  entitled  to  the 
office.    lb. 

Where  the  governor  issues  commissions 
for  the  same  office,  on  different  dates,  to 
different  parties,  and  the  last  one  issued  re- 
cites that  the  party  therein  named  is  ap- 
pointed in  place  of  the  person  named  in  the 
first  commission,  who  is  removed,  it  is  pre- 
sumed that  the  commission  last  issued  is  the 
one  legally  in  force.  But  this  presumption 
in  favor  of  the  proper  exercise  of  the  power 
of  removal  is  subject  to  be  overthrown  by 
countervailing  evidence.  Dubuc  v.  Voss,  92 
D.  626. 

9.  Oath  of  office.— Where  a  statute 
requires  an  appointee  to  take  an  oath  of  of- 
fice, he  cannot  be  considered  as  qualified 
unless  he  takes  such  oath;  and  if  he  neglects 
to  take  it,  and  proceeds  to  execute  the  du- 
ties, he  cannot  justify  his  doings  as  an  of- 
ficer.   Johnston  v.  Wilson,  9  D.  50. 

The  terms  "office"  and  "public  trust,"  as 
used  in  section  3,  article  11,  of  the  constitu- 
tion of  California,  prescribing  the  oath  to  be 
taken  as  a  qualification  for  any  office  of  pub- 
lie  trust,  have  relation  only  to  those  per- 
sons and  duties  that  are  of  a  public  nature. 
Ex  parte  Tale,  85  D.  62. 

An  attorney  at  law  is  not  an  "officer," 
and  does  not  hold  a  "  public  trust,"  in  the 
constitutional  sense  of  those  terms.    lb. 

The  acts  of  a  deputv  sheriff  who  has  not 
taken  the  oaths  required  by  law,  but  who 
has  qualified  in  other  respects,  are  valid  in 
respect  to  the  right  of  third  persons,  so  as 
to  enable  him  to  levy  an  execution  on  real 
estate.    Bttckman  v.  Buggies,  8  D.  98. 

The  probate  of  a  deed  by  a  deputy  clerk 
not  having  taken  the  oath  of  office,  but  duly 
appointed  and  assuming  the  duties,  is  valid 
under  a  statute  allowing  deputy  clerks, 
"  duly  appointed,"  to  take  probate,  etc  If 
duly  appointed,  such  a  deputv  is  an  officer 
de  facto,  but  is  not  duly  qualified  until  the 
oath  of  office  has  been  taken.  Farmers*  4 
if.  Bank  v.  Chester,  44  D.  318. 

10.  Cliiatifjring— Security —Term  of 
office).  —  An  officer  who  has  omitted  to  file 
a  bond,  where  the  law  requires  that  he  shall 
file  a  bond  before  entering  on  the  duties  of 
his  office,  does  not  thereby  forfeit  his  office, 
which  he  has  entered  upon  and  duly  exer* 
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cised,  but  he  may  file  such  bond. when  ob- 
jection is  made*  to  the  omission.  Com.  v. 
Shyer,  64  D.  680. 

A  public  officer  cannot  justify  as  an  officer 
dejure  until  the  statutory  bond  has  been  filed 
and  approved,  where  the  law  requires  him 
to  give  a  bond  which  is  to  be  approved  be- 
fore he  can  act.  This  rule  applies  to  those 
holding  private  trusts  under  statutory  pro- 
visions as  well  as  to  public  officers.  Bounds 
v.  City  of  Bangor,  74  D.  469. 

A  pound-keeper,  under  the  law  of  Maine, 
has  no  power  to  act  until  his  official  bond 
has  been  filed  and  approved,  although  he  has 
been  duly  elected  as  pound- keeper,  and  has 
taken  the  oath  of  office.     lb. 

The  city  or  town  is  not  responsible  in  dam- 
ages for  the  acts  of  a  person  claiming  to  be 
pound-keeper,  and  done  before  the  approval 
of  his  official  bond.     lb. 

A  statutory  provision  that  an  official  bond 
shall  be  filed  within  a  specified  time,  or  the 
officer  shall  be  deemed  to  have  refused  the 
office,  and  the  same  shall  be  filled  by  ap- 
pointment, is  merely  directory.  Chicago  v. 
Cage,  35  R.  182. 

Where  no  time  is  fixed  by  law  for  the 
commencement  of  an  official  term,  it  begins 
to  run  from  the  date  of  the  appointment. 
AUontey-Oeneral  v.  Love,  23  R.  234. 

A  grant  of  an  office,  without  an  txpress 
limitation  at  common  law  being  taken  most 
strongly  against  the  grantor,  endures  for  the 
life  of  the  grantee.  Austins  Case,  28  D. 
657. 

Offices  within  the  grant  of  the  executive 
do  not  come  within  this  principle.     lb. 

An  act  limiting  the  term  of  the  clerk  of  a 
new  county  until  the  next  general  election, 
where  the  intervening  period  is  less  than 
four  veers,  which  is  the  constitutional  term, 
is  void.     Brewer  v.  Davis,  49  D.  706. 

11.  Holding  over.  —  In  actions  against 
one  unlawfully  holding  office,  the  statutes  of 
Minnesota  permit  two  separate  and  dissimi- 
lar interests  to  be  united;  one,  that  of  the 
territory,  in  preventing  any  one  not  duly 
chosen  from  exercising  official  functions;  the 
other,  private  in  its  nature,  as  to  who  shall 
exercise  them,  and  enjoy  the  emoluments 
thereof.  The  cause  of  action  is  perfect 
against  the  defendant,  if  the  private  inter- 
ests are  not  united.  *  Parker  v.  8mith,  74  D. 
749. 

Where  an  officer,  appointed  by  the  gov- 
ernor by  and  with  the  advice  and  consent  of 
the  senate,  is  authorised  by  law  to  hold  his 
office  for  a  term  of  three  years,  and  until  his 
successor  is  appointed  and  qualified,  and  no 
appointment  of  a  successor  is  made  by  the 
regular  appointing  power  at  the  expiration 
of  his  term  of  three  years,  the  office  aoes  not 
become  vacant;  but  the  incumbent  holds  over 
as  a  de  jure  officer  until  his  successor  is  duly 
appointed  and  qualified.    State  v.  Howe,  18 
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point  a  day  for  him  to  qualify  for  the  latter 
term,  or  by  a  failure  to  call  an  election  to 
fill  the  racancy.  Wapello  County  v.  Bighorn, 
74  D.  37a 

A  bond  for  the  good  behavior  of  an  officer 
holding  office  for  a  fixed  term,  and  until 
"  another "  officer  is  appointed,  is  not  in 
force  after  the  reappointment  of  such  origi- 
nal officer.  Ctimenr  Loam  Aesn  v.  Nugent, 
29  R.  290. 

An  officer  holding  for  a  definite  term,  and 
until  the  appointment  of  his  successor,  gave 
a  bond  for  good  behavior  during  his  term. 
Held,  that  the  bond  did  not  extend  until  the 
actual  appointment  of  his  successor,  but  only 
to  a  reasonable  time  for  such  appointment. 
Mayor  etc  v.  Crowell,  29  R.  224. 

The  official  bond  of  an  officer  holding 
during  the  pleasure  of  the  court,  which  is 
directed  by  statute  to  take  a  new  bond  every 
three  years,  will  bind  the  sureties  for  the 
misconduot  of  the  officer  even  after  the  three 
years,  there  being  no  new  bond  given. 
Coplin  v.  MeCalley,  19  D.  748. 

When  a  person  holds  the  same  office  for 
two  successive  terms,  the  sureties  on  his 
official  bond  for  the  second  term  are  liable 
only  for  moneys  actually  in  his  hands  at  the 
time  of  his  execution  of  the  bond,  or  received 
by  him  subsequently  thereto;  but  they  are 
not  liable  for  moneys  reported  by  him,  at 
the  end  of  the  first  term,  as  in  his  hands,  but 
which  in  fact  he  had  converted  to  his  own 
use.     Vivian  v.  Otis,  1  R.  199. 

A  person  who  was  elected  treasurer  of  a 
town  for  five  consecutive  years  served  the 
first  four  years  without  a  bond,  and  in  the 
fifth  year  he  gave  a  bond,  conditioned  that, 
whereas  he  had  been  elected  to  the  office  for 
that  year,  if  he  should  well  and  faithfully 
perform  all  the  duties  of  his  office,  the  bond 
should  be  void.  In  an  action  on  the  bond,  it 
was  agreed  that  during  the  first  year  he 
falsely  credited  himself,  in  his  account  of 
that  year,  with  money  as  having  been  offi- 
cially disbursed  by  him,  and  never  entered  it 
on  his  subsequent  accounts,  but  retained  it 
Held,  that  the  money  could  not  be  treated 
as  a  balance  in  hand  in  the  fifth  year,  and 
that  as  the  misappropriation  was  complete 
before  the  bond  was  given,  the  sureties 
were  not  liable.  Itthab$.  of  Rochester  v.  Ran* 
daU,  7  R.  519. 

A  town  officer,  at  the  expiration  of  his 
term  of  office,  made  a  report  showing  the 
amount  of  money  in  his  hands  belonging  to 
the  town,  and  the  report  was  approved  by 
the  town.  He  was  re-elected,  and  gave  a 
new  bond,  with  new  sureties.  Held,  that  the 
latter  were  liable  on  his  failure  to  account  at 
the  end  of  his  second  term  for  the  money  so 
reported  at  the  end  of  his  first  term.  Morley 
v.  Town  ofMetamora,  20  R.  266. 

Where  a  treasurer  is  re-elected,  reporting 
a  certain  sum  of  trust  moneys  in  his  hands 
from  the  preceding  term,  the  sureties  on 


his  official  bond  for  the  new  term  moat  an* 
swer  for  any  defalcation  in  that  sum,  and 
cannot  throw  the  responsibility  therefor  on 
the  sureties  of  the  former  bond.  Roper  v. 
Sangamon  Lodge,  33  R.  60. 

Sureties  on  an  official  bond  are  entitled  to 
all  the  securities  and  remedies  which  could 
be  taken  advantage  of  at  the  instance  of  the 
creditors  of  the  officer.  Bunting  v.  Bidet,  32 
D.  699. 

Sureties)  on  an  official  bond  may  recover 
from  one  who  assisted  in  the  commission  of 
a  breach  of  a  trust  imposed  upon  their  prin- 
cipal is  his  official  character,  without  any 
actual  payment  having  been  made  to  the 
cestui  que  trust  in  satisfaction  of  his  loss.     /&. 

An  official  bond  is  binding  on  the  princi- 
pal obligor,  but  not  on  sureties,  where  it  is 
presented  for  approval  by  the  principal, 
signed  and  sealed,  but  with  the  amount 
of  the  penalty  in  blank,  and  the  penalty  is 
then  inserted  with  his  consent,  but  in  the 
absence  of  the  sureties,  and  without  a  subse- 
quent delivery  or  ratification  by  them. 
People  v.  Organ,  79  D.  391. 

An  official  bond  in  which  one  person,  as 

Erincipal,  and  several  others,  as  sureties,  are 
ound  unto  the  people  in  the  respective  sums 
affixed  to  their  names,  a  different  sum  being 
set  opposite  the  name  of  each  surety,  for  the 
payment  of  which  they  severally  bind  them- 
selves, their  heirs,  etc.,  is  an  instrument 
embracing  several  distinct  obligations  by 
which  the  prineioal  and  each  of  the  sureties 
bind  themselves  in  the  sums  designated,  not 
jointly  and  severally,  but  only  jointly.  His 
term  "severally,"  as  used  in  the  instrument, 
applies  only  to  the  different  sums  which  the 
parties,  respectively,  specify  as  the  limit  of 
the  liability  they  assume.  People  v.  Hartley, 
82  D.  75a 

Sureties  in  an  official  bond,  conditioned 
simply  for  the  faithful  performance  of  a  duty 
by  the  principal,  are  not  precluded  from  con- 
testing the  grounds  of  the  principal  a  liability 
by  a  judgment  recovered  against  him  in  an 
action  of  which  they  had  not  notice, 
Thomas  v.  Hubbell  69  D.  619. 

A  judgment  against  the  principal  obligor 
in  an  official  bond,  showing  upon  its  face 
that  it  was  recovered  for  a  breach  of  the  con- 
dition, is  prima  fade  evidence  of  the  plain- 
tiff'a  right  to  recover  against  the  sureties, 
and  of  the  amount  of  such  recovery,  although 
they  had  no  notice  of  the  action.  Stephau 
v.  Shafer,  33  R.  793. 

When  the  draught  of  an  official  bond,  in  the 
body  of  which  certain  names  are  inserted  as 
obligors,  is  presented  to  one  of  such  persons 
for  his  signature  by  the  principal  in  the  bond, 
and  such  person  signs  it,  there  being  several 
signatures  attached  to  it  already,  and  it 
afterwards  appears,  from  some  cause,  that 
the  bond  is  not  binding  on  some  or  any  of 
the  persons  whose  names  preceded  his,  it 
should  be  held  not  binding  upon 
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Whether  an  act  allowing  officers  who  en* 
Keft  in  the  army  to  retain  their  offices,  if  they 
desire,  and  to  occupy  them  by  deputy,  is 
constitutional  or  not,  queer*.    IK 

One  who  was  elected  a  circuit  judge  before 
the  war  of  the  rebellion,  in  one  of  the  rebel 
states,  and  who  before  the  expiration  of  his 
term  enters  the  military  service  of  the  rebel 
state,  and  assumes  command  of  a  regiment 
in  its  army,  thereby  forfeited  and  vacated 
his  office,  and  there  is  no  necessity  of  a  ju- 
dicial proceeding  to  determine  the  fact  of 
forfeiture.    ChisAobn  r.  Coleman,  94  D.  078. 

A  former  public  officer  has  no  authority 
to  certify  proceedings  had  before  him  while 
in  office.     OaUhrd  v.  AneeJine,  13  D.  838. 

16.  Resignation.  —An  officer  who,  by 
his  voluntary  act,  permanently  disables 
himself  to  perform  the  duties  of  his  office, 
thereby  constructively  resigns  the  office  by 
abandonment  of  it    State  v.  Allen,  83  D.  367. 

A  sheriff  sent  to  the  governor  a  written 
resignation  of  his  office,  to  take  effect  im- 
mediately, which  he  afterward  withdrew, 
with  the  governor's  consent,  and  before  the 
office  was  filled,  ffeld,  that  the  withdrawal 
was  void,  and  the  office  vacant  State  v. 
Bans*,  13  R.  384. 

The  resignation  of  a  public  office  does  not 
take  effect  until  acceptance  or  something 
equivalent    State  v.  Clayton,  41  R.  418. 

Plaintiff  was  elected  to  an  office  in  1871, 
for  the  term  of  four  years.  In  1873  an  act 
was  passed  providing  for  an  election  in  No- 
vember of  that  year  to  fill  said  office. 
Among  the  candidates  for  such  election  were 
the  plaintiff  and  the  defendant,  who  entered 
into  an  agreement,  in  writing,  to  abide  the 
result  of  a  primary  election.  At  the  pri- 
mary election  the  defendant  was  selected, 
and  in  November  he  was  elected,  and  there- 
upon qualified  and  took  possession  of  the 
office,  plaintiff  surrendering  the  same.  The 
statute  was  afterward  decided  to  be  uncon- 
stitutional and  the  election  void,  and  plain- 
tiff brought  suit  to  recover  possession  of  the 
office.  Held,  1.  That  the  plaintiff  was  not 
estopped  by  the  agreement  with  defendant; 
2.  That  such  agreement  and  the  surrender 
of  the  office  by  plaintiff  did  not  amount  to 
an  abandonment  or  resignation.  Turmpeeed 
v.  Hudson,  19  R.  15. 

17.  Removal.  —  1.  Power  to  remove.  — - 
The  power  of  removal  of  an  officer  for  cause 
is  a  special  authority,  and  must  be  strictly 
pursued.     Com.  v.  Safer,  64  D.  680. 

In  the  absence  of  a  constitutional  or  legis- 
lative prohibition,  the  power  of  removal  is 
incident  to  the  power  of  appointment  of 
officers.     Neweom  v.  Cocke,  7  it  6S6. 

That  the  power  to  remove  is  incident  to 
the  power  to  appoint  does  not  apply  to  gov- 
ernors of  states.  Their  power  to  remove  is 
generally  limited  to  particular  cases  provided 
for  by  statutory  enactment.  Dubuc  v.  Vote, 
92  D.  526. 
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In  the  absence  of  express  constitutional 
authority,  the  legislature  cannot  confer  on 
the  governor  power  to  remove  state  or 
county  officers  arbitrarily  and  without  hear- 
ing.    Dullam  v.  WUlmm,  51  R.  128. 

By  the  constitution  of  Mississippi,  article 
12,  section  6,  it  was  provided  that  "the 
term  of  office  of  all  county,  township,  and 
precinct  officers  shall  expire  within  thirty 
days  after  this  constitution  shall  have  been 
ratified,  and  the  governor  shall,  by  and  with 
the  advios  and  oonsent  of  the  senate,  there- 
after appoint  such  offioers,  whose  term  of 
office  shall  continue  until  the  legislature 
shall  provide  by  law  for  an  election  of  said 
officers."  Held,  that  an  act  of  the  legisla- 
ture providing  that  in  all  eases  in  which  the 
governor  M  shall  have  the  power  under  this 
act,  by  the  terms  of  the  constitution,  to  ap- 
point to  office,  be  shall  also  have  the  power 
of  removal  from  office,"  was  not  unconstitu- 
tional.    Neweom  v.  Code,  7  R.  686. 

2.  For  what  may  be  removed.  —  The  law 
will  make  liberal  intendments  in  favor  of 
ministerial  officers,  but  will  not  sustain 
them  in  a  needless  resort  to  extreme  and 
oppressive  measures.  McDonald  v.  NeUson, 
14  D.  431. 

A  forfeiture  of  office  arises  either  from 
abuse,  non-user,  or  refusal.  People  v.  King- 
ston T.  B.  Co.,  35  D.  551. 

The  giving  of  a  bond  by  an  officer,  where 
one  is  required  to  be  given  before  entering 
on  duties  of  his  office,  is  not  an  official  duty, 
but  a  preliminary  to  his  exercise  of  the 
office,  and  therefore  is  not  a  negleot  of 
official  duty  for  which  the  governor  is  au- 
thorized to  remove  an  incumbent  duly  com- 
missioned for  a  term  of  yean.  Com.  v. 
SWer,  64  D.  680. 

Where  the  governor  has  power  to  remove 
an  officer  for  neglect  of  duty,  he  is  the  sole 
judge  whether  the  duty  has  been  negleoted. 
Sta&  v.  Doherty,  13  R.  131. 

Intoxication  is  not  "  misfeasance  in  office, " 
and  a  statute  pronouncing  it  misfeasance, 
and  providing  for  the  removal  of  the  officer 
therefor  is  unconstitutional.  Com.  v.  Wil- 
Uams,  42  R.  204. 

3.  How  may  be  removed.  —  An  office  is 
forfeited,  if  the  officer  acts  contrary  to  tbs 
nature  and  duty  of  his  office,  or  refuses  to 
act  at  all;  and  if  the  office  is  granted  by 
patent,  the  officer  may  be  turned  out  by 
scire  facias.  People  v. 'Kingston  T.  R.  Co., 
35  D.  551. 

Removal  from  an  office  held  during  pleas- 
ure of  the  appointing  power  may  be  either 
expressed  by  notification  of  officer  removed, 
or  implied  by  appointment  of  another  per- 
son to  the  same  office,  but  in  either  case  the 
removal  is  not  completely  effected  until  no- 
tice is  actually  received  by  the  person  re- 
moved, and  until  such  notice  he  is  authorized 
to  act.     Com.  v.  Slifer,  64  D.  680. 

Where  an  officer  holds  for  specified  term 
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The  official  bond  of  the  treasurer  of  ■  school 
district  wu  conditioned  to  be  raid  if  he 
should  fulfill  tha  duties  of  treunrer  "  to  the 
best  of  his  ability,  and  according  to  law." 
la  en  notion  on  the  bond  ' 
received  by  the 
no  defense  that  eaid  monei  . 
tually  consumed  by  fire,  without  went  of  ooze 
ud  diligence  on  his  part."  Toatithip  0/ 
Union  v.  BbuOi,  18  R.  38.  _ 
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51.  Preniunptions— The  validity  of 

*■'■•   L      '    ■  l-   -' L«i  by  the 

ground  that  it 


official  bond  cannot  be  impeached 
officer  or  hw  sureties  on  the  gronnt 
does  not  conform  to  the  statute,  where 
pearl  that  tha  bond  waa  more  favorable  to 
ths  obligor*  than  that  required  by  the  stat- 
ute,    glacaiuum  v.  OarroU,  SO  D.  891. 

A  bond  executed  by  a  public  officer,  not 
good  aa  a  statutory  bond,  may  be  good  as  a 
voluntary  obligation,  upon  which  an  action 
can  be  maintained,  (hodnm  v.  Carroll,  37 
D.M4. 

53.  PamigM  recoverable  —  An  offi- 
cial bond  whose  penalty  exceeds  that  pre- 
scribed by  statute  is  good  within  tha  sum  so 
prescribed,  anda  recovery  of  damages  thereon 
within  that  sum  is  valid.  McOarattrT.Oam., 
WD.  108. 

VL    DaOUUOJU   RfLATITI   to     PaRTIODXaJt 
Oman*. 

53.  District  attorneys.  _  The  United 
States  can  act  only  through  its  officers  eatab- 
lished  by  law  in  civ.il  actions  in  ita  own  «r  state 
courts;  and  it  is  the  duty  of  ths  district  at- 
torney in  each  district,  under  the  superin- 
tendence of    the    treasury  .department,    to 

e'oeacnto  all    civil    actions  in    which    the 
nited  State*  shall    be  concerned.     United 
Statu  v.  Murdoch,  89  D.  B61. 

54.  Governors. —  The  constitution  of 
Louisiana  provides  that  in  case  of  "absence 
from  the  state  "  of  the  governor,  the  power 
and  duties  of  hi*  office  shall  devolve  upon 
the  lieutenant-governor.  Held,  not  to  refer 
to  a  mere  temporary  absence,  and  the  fact 
that  the  governor  waa  at  a  place  oat  of  the 
state,  but  within  a  few  boors'  ride  of  the 
oapital,  for  a  period  of  twenty-one  days,  did 
not  authorise  the  lieutenant-governor  to 
exercise  the  functions  of  governor.  State  v. 
Graham,  21  R.  S9I. 

The  governor  is  the  absolute  judge  of  what 
official  com niu nidations  to  the  exeoutive  do- 
part  men  t  may  be  revealed,  and  of  what  the 
official  duties  of  that  department  are,  and 
when  they  should  be  performed.  Hartran/l't 
Appeal,  27  R.  667. 

The  governor  and  the  subordinates  of  the 
executive  department,  while  engaged  In 
official  duties,  are  not  subject  to  the  snbpxMW 
of  the  grand  jury.     lb. 

56.  Xevea  commissioners.  —  A  levee 


prescribing  the  tern  of  hi*  offioa  and  tha 
duties  ana  emoluments  thereof,  and  provid- 

IktSf?. 


ing  for  his  removal  by  the  board  1 
for  malfeasance  or      '  * 
Alcorn,  72  D.  169. 

Ths  local  and  limited  power  and  duties  of 
a  leva*  commissioner  oao  have  no  effoct  in 
determining  the  question  whether  or  not  his 
office  is  an  office  under  tha  state.     lb. 

The  office  of  levee  commissioner,  under  the 
statute  of  Mississippi,  is  a  "otvil  offiae  under 
state,"  within  the  meaning  of  the  c 
tion  of  that  state,  which  d 


pointed  to  any  oivil  offiae  of  profit  under 
this  state."    lb. 

66.  Heoordera  of  register*  of  deeds. 
—  The  recorder  of  deeds  giving  an  antra* 
certificate  of  ass  T  nil,  stating  that  on  search- 
ing the  records  he  oao  find  00  aottrtguaa 
on  certain  land,  and  taking  tha  legal  tea 
therefor,  whan  there  is  a  mortgage  on  ree- 
ord  whereby  the  party  obtaining  tha  eearnh 
is  prejudiced,  is  liable  therefor  on  bit  bond, 
together  with  his  sureties.  JtcCaraJter  T, 
Com.,  39  D.  105. 

A  register  of  deeds  falsely  certified  over 

a  title,  and  found  it  unencumbered.  It 
aa  no  part  of  hia  official  duty  to  wake 
laminations  or  certificates  of  fa  tie.  ffeU. 
tat  ha  was  guilty  of  misconduct  in  offioa, 
(ofeT.  Leach,  life.  172. 
L.  applied  to  plaintiff  for  a  loan  of  money 
to  be  secured  by  real  estate  mortgage. 
Searches  of  title  were  ordered  front  toe 
defendant,  the  oonntv  recorder,  by  Ik,  with 
consent  of  the  plain  tif" 
request  of  I*,  ~-  J 
stating  oertain  morl..  _ 
'lis  searches,  on  L. 'a  promisa  to  have  then 
atisfied.  The  plaintiff  loaned  tha  money 
in  the  faith  of  the  searches,  and  tha  prop- 
erty having  been  foreclosed  and  sold  under 
the  omitted  mortgages,  whereby  the  plain- 
tiff lost  ita  money,  —  held,  that  defendant 
waa  liable  therefor,  and  that  L'a  knowl- 
edge of  the  encumbrances  was  not  impot- 
able to  the  plaintiff.  Peabody  Build,  ate. 
Attn  v.  Hcmteman,  33  R.  767. 

57.  fsaoroterieo  of  state.  —The  secre- 
tary of  state  ia  a  mere  custodian  of  public 
records,  and  subject  to  the  will  of  the  state 
allowing  any  person  the  right  of  access  to 
them.     Pinekneg  t.  Henegan,  49  D.  692. 

68.  State  auditors. —An  action  may 
be  maintained  by  the  auditor,  upon  a  bond 
payable  to  the  governor,  nuder  a  staxass 
authorising  action*  for  tha  collection  of 
money  due  the  state  to  be  brought  in  bia 
name.     Auditor  v.  Woodrtf.  33  D.  368. 

The  obligation  of  a  oontraot  is  not  unpaired 
by  an  act  authorizing  the  auditor  to  sue  for  a 
demand  doe  tha  people  of  tha  stats,  upon  a 
hood  previously  gives  and  made  payable  to 
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Unofficial  mote  are  inch  as  are  committed 
under  the  color  of  office,  bat  cannot  be  law* 
folly  done  or  Justified  by  the  official  char- 
acter of  the  officer,  or  by  any  process  in  hia 
hands.    IK 

Officers  cannot  be  interested  in  contracts 
pertaining  to  their  office.  A  pnblio  officer, 
as  a  school  director  or  trustee,  will  not  be 
allowed,  while  so  acting,  to  take  a  contract 
relating  to  the  matters  of  his  office.  Pick- 
Ht  v.  School  District,  3  R.  105. 

90.  Implied  powers.  —  An  officer  re- 
solving a  writ  for  service  is  not  thereby 
made  the  agent  of  the  plaintiff  for  collect- 
ing the  demand;  and  if  he  receives  payment 
from  the  debtor,  he  holds  it  as  agent  of  the 
latter  until  he  actually  pays  it  to  the  credi- 
tor.     Wamunight  v.  Webster,  34  D.  707. 

21.  Proper  mode)  of  exercise  of  of- 
ficial powers.  —  Courts  never  refuse  to 
advise  their  officers  upon  any  matters  per- 
taining to  their  official  duty.  Washington 
v.  Sanders,  21  D.  336. 

Where  a  statute  creates  an  office  previ- 
ously known  to  the  common  law,  reference 
must  be  had  to  that  law  for  the  purpose 
of  ascertaining  the  officer  s  duties  and  the 
manner  in  which  they  are  to  be  performed, 
in  the  absence  of  legislation  establishing  an- 
other rule.     Kirksey  v.  Bates,  31  D.  722. 

A  statute  specifying  the  time  within 
which  a  public  officer  is  to  perform  an  of- 
ficial act  regarding  the  rights  and  duties  of 
others  is  directory  merely,  unless  the  na- 
ture of  the  act  to  be  performed,  or  the 
phraseology  of  the  statute,  is  such  that  the 
designation  of  time  must  be  considered  as  a 
limitation  of  the  power  of  the  officer.  St. 
Lord*  Co.  Court  v.  Sparks,  46  D.  366. 

22.  Judicial  and  ministerial  acts.* 
—  A  ministerial  act  is  one  whioh  a  person 
performs  under  a  given  state  of  facts,  in  a 

Srescribed  manner,  in  obedience  to  the  man- 
ate  of  legal  authority,  and  without  regard 
to  or  the  exercise  of  his  own  judgment  upon 
the  propriety  of  the  act  being  done.  Flour- 
noy  v.  City  of  JeffersonvUle,  79  D.  468. 

Issuing  a  writ  is  a  ministerial  acfc,  and 
may  be  performed  by  any  one  on  whom  the 
law  may  cast  the  duty,    lb. 

The  issuing  of  a  precept  for  the  collection 
of  an  assessment  for  a  street  improvement  is 
a  ministerial  act,  and  not  a  judicial  one.    lb. 

An  officer  whose  duties  are  merely  minis- 
terial is  liable  to  one  injured  by  him  while 
acting  under  color  of  his  office;  but  where 
the  officer's  duties  are  discretionary,  no  re- 
dress can  be  had  for  an  injury  resulting 
from  the  exercise  of  such  discretion. 
Dr tucker  v.  Salomon,  94  D.  571. 

Judicial  acts  are  such  as  are  performed  by 
a  court  touching  the  rights  of  persons  or 
rty.     Flournoy  v.  (My  of  Jeffersonville, 


prope 
79  D. 


468. 


*  Ministerial  and  judicial  acts  distinguished, 
note,  7y  i>.  47*2-177. 


(  A  judicial  action  is  an  adjudication  upon 
rights  of  parties  who  in  general  appear  or 
are  brought  before  the  tribunal  by  notioe  or 
process,  and  upon  whose  claims  some  decis- 
ion or  judgment  is  rendered.  In  re  Saline 
County,  100  D.  337. 

23.  Powers  of  deputies,  •  —  The  busi- 
ness of  a  deputy  is  to  perform  the  duties  of 
his  principal;  and  a  deputy  clerk  may  au- 
thenticate instruments  for  record  when  his 

Srincipal  is  authorized  so  to  do.     Rose  v. 
Jeurman,  80  D.  646. 

24.  Powers  of  de  facto  officers.  —  ]. 
Generally.  —  The  acts  of  officers  de  facto  are 
valid  when  they  concern  the  public  or  the 
rights  of  third  persons.  Wilcox  v.  Smith,  21. 
D.  213;  Burke  v.  Elliott,  42  D.  142;  Farmers' 
&  M.  Bank  v.  Chester,  44  D.  318;  State  v. 
Williams,  68  D.  66;  Shelby  v.  Alcorn,  72  D. 
169;  although  the  officer  may  be  ineligible, 
or  his  title  bad.  Hawver  v.  Seldenridge,  94 
D.  532;  and  his  acts  cannot  be  indirectly 
called  in  question  in  an  action  to  which  he 
is  not  a  party.  Plymouth  v.  Painter,  44  sV 
574;  and  this  is  as  true  of  commissioners 
who  have  but  a  single  duty  to  perform  as 
of  officers  of  a  more  permanent  character. 
Burton  v.  Potion,  62  D.  194. 

Acts  of  officers  de  facto,  when  declared 
void  by  the  constitution  or  a  statute,  cannot 
be  held  valid  upon  any  assumed  principle  of 
public  expediency.  Shelby  v.  Alcorn,  72  D. 
169. 

The  acts  of  an  officer  de  facto  are  invalid, 
unless  he  is  exercising  the  functions  of  either 
a  dejure  or  de  facto  office.  Hawver  v.  Selden- 
ridge,  94  D.  532. 

A  de  facto  office  cannot  exist  under  an  in* 
surgent  government,  but  when  the  govern- 
ment is  entirely  revolutionised,  the  acts  of  a 
de  facto  officer  must  be  recognised  as  valid. 
Jb. 

The  acts  of  an  officer  appointed  and  acting 
in  pursuance  of  a  law  are  valid  as  the  acta 
of  an  officer  de  facto,  even  though  the  law 
be  afterward  judicially  declared  unconstitu- 
tional.    State  v.  Carroll,  9  R.  409. 

The  judgment  of  a  judge  de  facto  is  valid. 
lb. 

In  an  action  between  other  parties,  the 
court  will  not  decide  whether  a  person 
claiming  to  be  a  sheriff  of  a  county,  and 
actually  discharging  the  duties  of  the  office, 
be  sheriff  de  jure.     Fowler  v.  Bebee,  6  D.  62. 

A  mere  ministerial  officer  has  no  right  to 
question  the  authority  of  a  commissioner  or 
judge,  and  to  determine  that  he.  has  no  title 
to  his  office,  and  therefore  no  power  ss  act. 
Wilcox  v.  Smith,  21  D.  213. 

2.  Illustrations.  —  One  T.  was  electedeierk 
of  the  county  court  of  Fayette  County  in 
1862,  took  the  oath  to  support  the  constitu- 
tion of  the  state  of  Tennessee  and  the  Con- 
federate States,  and  the  oath  of  office,  and 


*  Deputy,   whether  must  act   in    principal's 
name,  see  note,  26  D.  415,  416. 
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Decftel 

the  office,  of  which  adjudication  the  distort- 
ing officer  it  notified,  although  payment  wm 
thereafter  made  to  one  in  possession  of  the 
office  and  performing  the  duties,  under  claim 
of  title,  bat  not  for  salary  aocruing  before 
each  adjudication  and  notice.  lferea*)rv. 
Mayor*  86  B.  600. 

A  city  policeman  wrongfully  removed 
from  office  may  not  recover  from  the  city 
hie  salary  paid  to  hit  successor,  until  after 
an  adjudication  establishing  his  right  SeBy 
▼.  OUf  of  Portland,  68  R.  807. 

A  de  Jure  officer  may  reoorer  so  nraeh  of 
the  salary  of  the  office  for  the  time  during 
which  it  has  been  filled  by  a  de  facto. officer 
ae  has  not  been  paid  to  such  officer.  Dolan 
r.  Mayor,  23  R.  16a 

An  officer  dejure,  baring  ousted  an  officer 
do  f ado  holding  in  good  faith,  cannot  recover 
from  him  the  fees  of  the  office  received  by 
him,  especially  where  the  latter  would  have 
been  subject  to  a  penalty  for  not  accepting 
the  office.    8tuhr  v.  Currant  43  R.  303. 

The  plaintiff,  a  police  commissioner  in  the 
city  of  New  York,  appointed  for  a  term  of 
sfiz  years,  was  daring  the  term  unlawfully 
removed  by  the  mayor,  and  the  defendant 
was  appointed  in  his  place.  The  plaintiff 
was  subsequently  reinstated  by  legal  pro* 
eeedinss.  Held,  that  he  was  entitled  to  re- 
cover from  the  defendant  the  salary  paid  to 
him.    Nichols  v.  Maclean,  64  R.  730. 

96.  Validity  of  contract*  respecting 
compensation.  —  Contracts  based  on  sale 
of  or  traffic  in  offices  of  any  description  are 
void,  ae  against  public  policy.  Eddy  v. 
Capron,  67  D.  641. 

A  draft  drawn  in  consideration  of  the 
resignation  of  the  office  of  physician  to  a 
United  States  marine  hospital  in  the  draw- 
er's favor  ia  void,  although  there  was  no 
promise  to  recommend  the  drawer's  appoint- 
ment, and  although  the  resigning  officer  had 
already  resolved  to  remove  to  another  state, 
and  merely  wished  to  get  back  money  pre- 
viously paid  by  him  to  the  drawer  for  re- 
signing tne  same  office  in  his  favor.    lb. 

An  agreement  bv  a  deputy  to  pay  the 
principal  a  specified  sum,  not  arising  out  of 
the  profits  of  the  office,  is  void,  as  amount- 
ing to  the  sale  of  an  office.  MoU  v.  Bobbins, 
37  D.  286. 

An  assignment  of  the  salary  of  a  public 
officer  before  it  is  earned  is  void,  as  against 
public  policy.    Bliss  v.  Lawrence,  17  R.  273. 

Appointment  of  a  deputy  sheriff  under  an 
agreement  that  he  shall  pay  to  his  principal 
one  half  of  the  fees  received  by  such  deputy 
for  his  services  ia  not  the  selling  of  an  office. 
MoU  v.  Bobbins,  3*<  D.  286;  Addington  v. 
Sexton,  84  D.  746. 

The  bond  of  a  deputy  sheriff  conditioned 
that  he  will  indemnify  the  principal  from  all 
damages  arising  from  the  deputy  s  conduct, 
and  pay  to  the  sheriff  one  half  of  all  fees  re- 
ceived, is  valid.    MoU  v.  Bobbins,  37  D.  286. 


Totweeel. 

An  officer  may  take  an  agreement  for  the 
payment  to  him  of  part  of  the  fees  of  his 
office,  because  he  is  in  law  entitled  to  the 
whole  thereof;  and  he  may  divide  his  fees 
with  a  deputy,  as  a  mode  of  paying  the  latter 
for  services.    lb. 

A  valid  assignment  of  a  quarter's  salary  be* 
fere  expiration  of  quarter  can  be  made  bv  a 
municipal  officer  appointed  for  a  year,  bat 
removable  at  the  will  of  the  appointing 
power.    Brack**  ▼.  Blah*,  41  D.  442. 

IV.  Thsib  Lubiutim. 

£7.  In  general.*  — The  law  presumes 
that  an  office  ia  created  for  benefit  of  the 
public    Robinson  v.  Chamberlain,  90  D.  713. 

An  individual  cannot  maintain  an  action 
against  an  officer  or  ether  person  for  dam- 
ages arising  from  a  breach  of  duty  to  the 
public,  without  showing  tome  special  and 
peculiar  injury  to  himself.  Butler  v.  Kent, 
10  D.  219. 

One  who  sustains  an  injury  by  the  mis- 
feasance or  non-feasance*  of  a  publio  officer 
may  obtain  redress  by  an  action  adapted 
to  the  nature  of  the  ease.  AdsU  v.  Brady, 
40  D.  306.  But  if  the  damages  would  have 
been  sustained  notwithstanding  the  malcon- 
duct  of  the  officer,  or  if  the  injured  party 
has  by  his  fault  or  neglect  contributed  to 
the  result,  the  officer  cannot  be  held  respon- 
sible.    Lick  v.  Madden,  06  D.  176. 

Publio  officers  are  not  personally  liable  for 
consequential  injuries  arising  out  of  acts  done 
by  them  under  lawful  authority  and  in  a 
proper  manner,  at  least  when  acting  with- 
out private  emolument  in  a  matter  of  public 
concern.  American  Print  Works  y,  Lawrence, 
67  D.  420. 

A  publio  officer  is  not  personally  responsi- 
ble for  the  neoessary  and  unavoidable  destruc- 
tion of  goods  stored  in  buildings,  when  such 
buildings  were  destroyed  by  him,  in  the  law- 
ful performance  for  a  publio  duty  imposed 
upon  him  by  a  valid  and  constitutional 
statute.    lb. 

Publio  officers  noting  within  the  scope  of 
their  duty  are  responsible  only  for  injuries 
resulting  from  corrupt  motives,  and  not  for 
misjudging  the  law  and  acting  erroneously. 
Stewart  v.  Southard,  49  D.  463. 
_  A  publio  officer  acting  in  good  faith  is  not 
liable  for  erroneous  judgment  in  a  matter 
submitted  to  his  determination.  Donahoe  v. 
Richards,  61  D.  256. 

Ministerial  officers  and  other  persons  are 
liable  for  acts  done  by  them  under  a  legis- 
lative enactment  which  is  unconstitutional. 
Sumner  v.  Beeler,  19  R.  718. 

28.  Liability  upon  their  contracts. 
—  A  public  officer  is  not  personally  liable  on 

•  Unconstitutional  statute,  liability  for  aci* 
done  under,  see  note,  6»  D.  61-65. 

Liability  to  action  by  private  indlridaal  for 
nou-performance  of  public  duty,  see  note,  «Q  D. 
726-782. 

Mandamus  to,  see  note,  89  D.  733-7181 
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t  are  inconsistent  with  the  in- 
tention to  deliver  it.  Com.  *.  HoUovxa,  84 
D.  431. 

Where  the  governor  issues  a  pardon  on 
the  fuith  of  forged  letter*  from  the  id  de- 
partment taking  for  a  pardon,  end  Rating 
that  the  prisoner  is  wanted  for  a  secret  pub- 
lic service,  and  pnU  it  into  the  band*  of  the 
United  State*  marshal,  to  be  delivered  to 
the  prisoner  on  hi*  performance  of  thw  ser- 
vice, and  by  the  marshal  delivered  to  the 
warden  of  the  prison,  in  order  to  obtain  the 
release  of  the  prisoner, —  this  is  note  de- 
livery of  the  pardon,  notwithstanding  the 
custom  in  Pennsylvania  to  deliver  pardon* 
to  the  warden  of  the  prison,  to  k*ep  a*  hi* 
voucher.  And  even  if  this  Were  a  delivery, 
the  fraud  in  obtaining  the  pardon  would 
have  avoided  it,  although  it  was  shown  that 
the  prisoner  had  no  hand  in  perpetrating  the 

A  pardon  delivered  to  a  Warden  of  the 
penitentiary,  directing  him  to  restore  the 
oonviot  to  liberty,  is  effectual  and  irrevoca- 
ble, although  at  the  time  of  delivery  the 
oonviot  wa*  not  in  the  penitentiary,  bnt  in 
jail,  subject  to  the  warden's  orders,  and 
•waiting  removal.     Ex  ports  Poteeli,  40  R. 


ary  to  the  person  suing  fas  U  is  effectual; 
and  it  i*  not  void  although  not  registered  in 
the  offioe  of  the  secretary  of  state,  where  all 

lawfe 

3S7. 

8.  Evidence  to  prove)  pardon.  —A 
pardon  cannot  be  proved  by  a  copy  of  the 
executive  minutes  certified  by  the  secretary 
of  the  oommonwealth.  Either  the  pardon 
or  a  certified  copy  should  be  produced.  Oca 
t.  CM,  67  D.  432. 

9.  Conditional  pardon.*  — A  condi- 
tional pardon  is  vacated  upon  the  failure  of 
the  oonviot  to  perform  the  whole  of  the  con- 
dition.    Slate  v.  Addmgbm,  23  D.  150. 

A  pardon  does  not  take  effect  if  upon  a 
oonditiou  precedent  impossible  to  be  per- 
formed.    State  v.  Melntire,  89  D.  666. 

He  governor  may  annex  to  a  pardon  a 
oondition  that  a  person  pardoned  shall  leave 
the  state  and  never  return  to  it;  and  if  he 
violate  the  terms  of  the  pardon,  he  will  be 
remitted  to  his  former  sentence,  even  though 
such  sentence  extends  to  depriving  him  of 
hi*  life.  Slam  v.  Smith,  19  D.  679.  And  he 
is  not  entitled  to  trial  by  indictment,  or  on 
a  written  rule  to  show  cause,  or  to  reoeive 
any  more  formal  notice  that  an  application 
would  be  made  to  pass  sentence  on  him  than 
when  his  sentence  was  originally   passed. 

State  v.  Chancellor,  47  D.  667. 

*  Bee  note  on  conditional  pardons,  at  D.  Ma, 


for  the 


Where  a  pardon  is  granted  on  condition 


He  parte  Mark*,  49  H.  684. 

The  governor  may  annex  to  a  pardon  the 
oonditiou  that  the  recipient  shall  refrain  from 
the  nse  of  intoxicating  liquor — 
during  the  remainder  of  the  U 
that  he  shall  nse  proper  exi 
support  of  his  mother  and  sister;  and  that 
he  shall  not,  during  the  same  time,  be  con- 
victed of  any  criminal  offense  in  the  state; 
and  may  provide  that  for  a  violation  of 
either  condition  the  recipient  shall  be  liable 
to  summary  arrest  upon  the  governor 'a  war- 
rant; and  upon  the  breech  ot  the  first  condi- 
tion, may  revoke  the  pardon  and  recommit 
tho  recipient.    A  rtimr  v.  Craig,  30  R  395. 

The  governor  of  Virginia  commuted  a  de- 
fendant's sentence  for  a  felony  (throe  years 
in  the  penitentiary)  to  one  year  in  jail,  with 
the  consent  of  the  prisoner.  Held, —  1.  That 
the  governor  had  the  constitutional  authority 
to  do  suoh  an  act;  2.  That  the  act  was  a  con- 
ditional pardon,  and  not  a  oommntation,  as  it 
substituted  a  different  punishment;  3.  That 
the  prisoner  could  be  lawfully  held  to  the 
performance  of  the  oondition.  Lee  v.  Mmr- 
pAy,  12  R.  663. 

10.  Baprior— i  —  The  statute  provided 
that  a  reprieve  to  any  person  under  sentence 
any  oondition    whatsoever. 


should  be  accepts 


writing  by  tho   prie. 

Held,  that  a  respite  or  reprieve  for  a 

specified  interval  of  tune  waa  cut  condi- 
tional, and  need  not  be  aooepted,  end  that  it 
might  fix  a  future  day  for  execution,  which 
should  then  take  place  without  furthsrorder 
of  the  ooort.  Storing  r.  Drake.  S3  B.  702. 
11.  Amnesty,  and  it*  effect  —  The 
pardon  of  the  President  of  the  United  State* 
relieves  the  recipient  from  all  disability  or 

of  the  offense  for  which  1m  wsj  pardoned. 
This  principle  applied  to  >ho  President's 
proclamation  of  pardon  and  amnesty  of  Hay 
29,  1866.    Rittm  v.  Parr,  87  D.  62. 

A  confederate  soldier  is  liable  to  private 
parsons  far  acts  of  trespass  committed  by 
him  under  the  authority  of  the  confederate 
government,  although  his  acts  are  ofrenees 
against  the  government  of  tho  United  Stat—, 
and  although  he  ha*  been  pardoned  by  the 
'  e  thereof.     Htdgt*  v.  Price,  94  D. 
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pnoludes  the  personal  relation:  the  relative 
rights,  dudes,  anil  liabilities  Imposed  by  It;  and 
the  respective  positions  of  parent  and  child  as 
retards  third  persons.  The  doctrine  of  legiti- 
macy b  also  treated.  Cognate  titles  are.  iswjo- 
ttob;  Advincixkht:  Babtasdt;  QcaBDLaa  asm 
Waaoi  Iitrairre;  Hsoueitrcs;  Sinccnow.l 
Declarations  of,  as  evidonoe,  see  Kvnmoav 


607. 
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For  ladex  to  M 

Domicile  of  child,  mo  Domicile,  12. 

Gifts  between,  tee  also  Gins,  15. 

Parent's  right  to  me  for  loss  of  service,  tee 
Seduction,  4,  5. 

Respective  liabilities  of,  under  poor-laws, 
see  Poor,  etc.  10. 

Right  of  action  for  abduction  of  child,  see 
also  Abduction,  1. 

Voluntary  conveyances  between,  see  Fraud- 
ulent Conveyances,  6. 

1.  The  relation,  generally. —  A  person 
standing  in  boo  parentis  is  entitled  to  the 
rights  and  subject  to  the  liabilities  of  an  ac- 
tual parent,  though  not  legally  compelled  to 
assume  that  relation.  Williams  ▼.  Hutchin- 
son, 53  D.  301. 

2.  Right  to  custody  and  control  of 
child.* — A  father  is  entitled  to  the  obedi- 
ence of  his  child,  and  to  the  benefit  of  its 
labor  while  living  with  and  maintained  by 
him.  The  mother,  as  such,  is  entitled  only 
to  reverence  and  respect.  People  v.  Mercein, 
38  D.  644. 

A  father  cannot  alienate  his  right  to  the 
custody  and  control  of  bis  child,  except  that 
he  may  bind  out  bis  child  as  an  apprentice. 
lb. 

A  father  has  the  right  to  the  custody  of 
his  child  in  preference  to  the  mother,  who 
chooses  to  leave  her  husband  and  reside 
with  her  father,  there  being  no  legal  cause 
lor  separation.    lb. 

The  care  and  custody  of  a  minor  child  is  a 
personal  trust  in  the  father;  a  verbal  agree- 
ment by  him  committing  it  to  the  care  and 
custody  of  another  until  it  shonld  attain  the 
an  of  twenty-one  is  void,  and  such  child 
will  be  restored  to  the  father  upon  a  writ  of 
habeas  corpus.    State  v.  Baldwin,  45  D.  399. 

A  husband,  on  the  death  of  his  wife,  save 
their  babe  to  the  mother's  parents,  at  their 
request,  to  care  for  it  "until,  at  least,  she 
peases  her  first  decade  in  life."  Marrying 
again,  he  demanded  the  child,  then  about 
seven  years  old,  but  the  grandparents  re- 
fused to  surrender  it.  The  child  had  been 
well  cared  for  at  the  expense,  in  part,  of  the 
grandparents,  and  the  father  was  able  to 
maintain  it,  and  a  proper  person  to  have  the 
custody  of  it.  Held,  that  the  father  was  en- 
titled to  the  custody.  In  Hatter  of  Scarritt, 
43  R.  768. 

The  court  may  deprive  the  father  of  the 
custody  of  his  minor  children  if  he  willfully 
neglects  to  provide  professional  medical  at- 
tendance for  them,  Heinemann's  Appeal,  42 
R.532. 

A  motherless  child  eight  months  old,  in 
the  custody  of  the  mother's  parents,  will  not 
be  taken  from  them  and  given  to  the  father, 
although  he  is  fit  and  able  to  take  care  of  it, 
if  it  appears  that  it  will  be  more  for  the  benefit 
of  the  child  to  remain  with  the  grandparents. 

*  Custody  of  legitimate  child  on  habeas  corpus, 
see  notes,  20 IX  836-887;  40  R.  827-680. 
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Sturtevant  v.  State,  48  R.  849;  Jomm  ▼.  Dor- 
nail,  53  R.  545. 

The  mother  of  a  fatherless  child  twenty 
months  old  gave  it  to  her  parents  "to 
raise,"  until  the  death  of  the  grandmother. 
The  child  being  well  oared  for, —  held,  that 
the  mother  could  not  recover  the  custody  of 
it  before  the  happening  of  that  event.  Bon- 
neU  v.  Bonnetl,  47  R  810. 

A  statute  authorizing  courts  and  magis- 
trates to  award  to  the  overseers  of  the  poor 
the  custody  of  children  found  to  be  neglected 
by  their  parents,  and  growing  up  without 
education  or  salutary  control,  and  in  circum- 
stances exposing  them  to  lead  idle  or  disso- 
lute lives,  is  constitutional,  but  such  adjudi- 
cation is  not  conclusive,  and  on  habeas  corpus 
the  custody  may  be  restored  on  showing  the 
removal  of  the  cause  and  the  parents'  com- 
petency and  fitness.  Farnham  v.  Pierce,  55 
R.  452. 

The  legal  marriage  of  a  female  infant  ter- 
minates the  fathers  right  to  her  custody 
and  services.     Aldridi  v.  Bennett,  56  R  529. 

8.  Parental  discipline.* — In  chastis- 
ing children,  the  parent  must  be  careful  not 
to  exceed  the  bounds  of  moderation,  and  in- 
flict cruel  and  merciless  punishment;  if  he 
does  so,  he  is  a  trespasser.  Johnson  v.  State, 
86  D.  322. 

What  is  an  excess  of  punishment  is  s 
question  of  fact  for  the  jury.    lb. 

A  charge  making  what  constitutes  an  ex- 
cess of  punishment  a  legal  conclusion,  in- 
stead of  a  question  of  fact,  is  erroneous.    76. 

A  parent's  corporeal  chastisement  of  his 
ohild,  however  severe  and  unmerited,  will 
not  be  criminally  punished  "as  excessive  or 
cruel,"  if  it  was  honestly  inflicted,  without 
malice,  and  did  not  produce  permanent  in- 
jur/.   State  v.  Jones,  59  R  282. 

4.  Parent's  right  to  child's  services. 
—  A  father  may  claim  the  services  of  his 
minor  children,  while  they  are  under  law- 
ful age,  and  are  supported  by  him.  Bobo  v. 
Brvson,  76  D.  406. 

A  step-father  who  adopts  a  child  of  his 
wife  by  ner  former  husband,  and  maintains 
it  as  a  member  of  the  family,  is  not  liable 
for  wages  for  services  which  the  child  may 
have  rendered  during  such  relation,  except 
on  an  express-  promise  to  pay.  Williams  v. 
Hutchinson,  53  D.  301. 

A  parent  may  waive  his  right  to  the  ser- 
vices of  his  children.  Murrel  v.  Murrel,  49 
D.  664. 

The  law  of  marriage  permitting  a  female 
child  to  marry  after  the  age  of  twelve  en- 
tirely overrides  right  of  parent  to  services  of 
child,  or  duties  from  one  to  the  other  as 
servant  and  master.  Hervey  v.  Moseley,  06 
D.  515. 

An  infant  owes  reverence  and  respect  to 
his  mother;  but  she  has  no  legal  authority 

*  Right  of  parent  to  chastise  child,  limits  of 
see  note,  69  R.  286,  287. 
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Ths  circumstances  and  ability  of  a  parent 
are  ■  proper  (abject  of  inquiry  in  en  action 
against  hint  for  the  support  and  nainiesuuiee 
of  his  minor  children.  McQoon  r.  Irvin,  44 
D  409. 


to  be  decreed  to  him  for  her  support  and  edu- 
cation by  the  trustee  of  her  separate  eetate. 
WatU  v.  Steele,  54  D.  207. 

A  father  cannot  be  allowed  for  peat  main- 
tenance out  of  his  child'*  property.  Prttlef 
T.  Davit,  62  D.  396. 

Where  a  father,  having  in  hia  possession 
property  of  hia  infant  children,  makes  no 
application  to  the  court  during  his  lifetime 
to  have  the  income  of  such  property  appro- 
priated to  their  support,  and  makes  no  charge 
against  them  for  their  support  Or  education, 
his  estate,  after  his  death,  will  not  he  allowed 
anything  for  their  support  without  the  clear- 
est proof  that  justice  requires  it.  In  such  a 
ease,  the  father  will  be  treated  as  a  guardian, 
and  his  accounts  will  be  settled  on  the  prin- 
ciples applicable  to  guardian*'  eooonnts. 
Svant  v.  Pcanx,  78  D.  635. 

A  father's  obligation  to  provide  for  his 
child  is  not  affected  by  his  wife's  misoon- 
duct,  and  if  he  suffers  the  child  to  lire  with 
her  separate  from  him,  he  thereby  consti- 
tutes her  his  agent  to  contract  for  the  child's 
,  and  will  be  liable  to  those  who 


The  parent*  of  a  minor  child  lived  in  sepa- 
ration, and  the  mother  supported  it  Lands 
were  subsequently  devised  to  the  child;  the 
child  died,  and  the  parents  became  it*  sole 
heir*.  Held,  that  the  mother  was  entitled 
to  an  allowance  out  of  its  estate  for  such  sup- 
port, and  she  was  not  estopped  by  a  parti- 
tion of  the  lands,  made  on  her  petition, 
between  herself  and  her  husband.  Pierce  v. 
Pierce,  64  R.  6S1. 

Where  a  minor  leaves  his  father's  house 


118. 

An  infant  twenty  year*  of  age,  in  perfect 
health,  cannot  compel  hi*  parents  to  furnish 
him  the  means  of  obtaining  a  professional 
education.     Matter  of  Ryder,  42  D.  109. 

A  husband  is  not  liable  for  the  support  of 
bis  wife'*  child  by  a  former  husband.  Gay 
v.  Ballon,  21  D.  158.  But  if  he  is  appointed 
guardian  of  the  child,  he  ha*  no  legs]  claim 
for  the  maintenance  of  the  child  for  the  time 
previous  to  such  appointment.  Sana  V. 
Travel,  67  D.  590. 

A  step-father  may  maintain  an  action  for 
necessaries  furnished  his  minor  ■  top-child. 
Oag  v.  Baltou,  21  D.  168. 

A  step-father  who  receives  his  step-child 
into  hi*  family,  and  keep*  him  a*  a  part  of  it. 


M  *»d  American  Uepurte,  *ae>  VdDM  L. 
cannot  recover  for  hi*  support.  Gerda  w. 
Water,  87  B.  229;  Statu  v.  Roger*,  36  K. 
254. 

The  plaintiff  reoeived  into  hi*  family  the 
infant  granddaughter  of  hi*  wif*  when  very 
young,  and  be  supported  her  for  several 
years,  under  the  agreement  that  she  should 
live  with  him  till  of  age.  The  grandmother 
having  died,  Use  father  of  ths  infant  re- 
moved the  infant  from  the  plaintiff  '■  family 
against  his  wilL  Held,  that  plaintiff  could 
not  maintain  enaction  for  thesnpport  of  the 
child.     Thorp  r.  Bateixan,  26  R.  407. 

An  illegitimate  ohild  was  supported  by  the 
relatives  of  the  mother,  at  the  roqueat  of  the 
father,  and  upon  hi*  promise  that  they 
should  be  paid,  and  that  if  the  child  sur- 
vived him  he  would  provide  for  her  by  will 
sufficiently  to  enable  her  to  pay  therefor. 
He  died  before  the  child,  bnt  mads  do  such 
provision.  After  coming  of  age,  the  child 
promised  to  repay  the  expenditures.  Held, 
that  an  action  lay  against  the  father's  estate 
to  recover  therefor,  and  that  such  action 
could  be  maintained  by  the  ohild.  Todd  ». 
Weber,  47  B.  20. 

11.  liability  for  neoeaaariea  fur- 
nished to  a  child.*  —  Where  an  infant 
child  escaped  from  it*  father  through  fear  of 
personal  violence  and  abuse,  and  ooald  not 
safely  lir*  with  him,  the  father  was  held 
liable  lor  necessary  support  and  education 
furnished  to  the  ohild  by  a  stranger,  fffiisstiw 
v.  Wilton,  3  D.  255. 

Where  the  wife  ha*  obtained  alimony,  in 
lien  of  all  claims  of  dower,  and  was  made 
sole  guardian  of  the  children,  awtf  that 
the  father  was  liable  for  their  support,  fur- 
nished in  the  first  place  by  bar  as a"  - 

and  then  by  a  stranger  with  whom 
married.    lb. 

What  article*  are  necessaries  must  depend 
upon  the  circumstance*  of  the  party  for 
whom  they  are  furnished;  and  whan  theae 
circamstanoe*  are  ascertained,  the  court  will 
only  instruct  the  jury  a*  to  the  oImsm  of 
articles  which  are  considered  a*  necessaries. 


may  supply  the  infant  therewith  and  charm 
the  parent  for  the  same;  but  what  is  actually 
necessary  will  depend  upon  the  precise  situ*. 
tion  of  the  infant,  of  which  ths  party  giving 
the  credit  must  inform  himself  at  hi*  peril. 
Van  Valkixburgh.  v,  Wattom,  7  O.  395. 

A  father  is  not  bound  by  the  contrast  of 
hi*  son  even  for  articles  suitable  and  nana* 
sary,  unless  an  actual  authority  be  proved, 
or  the  circumstance*  be  sufficient  to  imply 
one.     Ovxh  v.   White,  80  D.  372, 

Where  the  child  continues  under  the 
direction  and  control  of  ths  father,  it  is  left 
to  the  parent's  discretion  to  determine  what 
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liable  for-tho  willful  trespasses  and  torts  of 
hi*  infant  child,  when  he  neither  assents  to 
nor  ratifies  them,  although  he  had  notice  el 
the  child's  vicious  and  destructive  temper. 
Paul  v.  Hummel,  97  D.  381;  Baker  v.  Hal- 
demon,  69  D.  430;  Scott  v.  WaUon,  74  D.  457. 

A  minor  son  who  had  been  permitted  to 
use  his  father's  horse  and  wagon  without  re- 
striction took  them  in  the  absence  and  with* 
out  the  knowledge  of  his  father,  on  business 
of  his  own,  left  the  horse  unfastened  in  the 
street,  and  the  horse  ran  away,  and  injured 
the  plaintiff's  carriage.  Held,  that  the  father 
was  not  liable.    M addox  v.  Brown,  36  R.  836. 

The  father  of  a  child  eleven  years  old  is 
not  liable  for  negligently  allowing  him  to 
hare  a  loaded  pistol,  with  which  ne  care- 
lessly shot  another  child.  Hagerty  v.  Pow- 
ers, 66  R.  101. 

A  parent  is  liable  for  the  acts  of  his  child, 
where  they  are  performed  under  his  direc- 
tions.    Carmomcte  v.  Bouie,  64  D.  658. 

A  father,  knowingly  permitting  hie  young 
children  to  commit  acts  on  his  premises 
likely  to  cause  injury  to  travelers  passing,  is 
responsible  therefor,  although  he  did  not  bv 
words  oommand  such  acts;  and  so  his  knowl- 
edge that  they  had  done  snoh  acts  on  pre- 
vious occasions  may  be  proved.  Heeereon 
v.  Noker,  50  R.  381. 

A  minor  son  contracted  with  hie  father  to 
clear  a  parcel  of  land,  and  in  doing  so,  neg- 
ligently burned  property  of  a  third  person. 
Held,  that  the  father  was  liable.  Tengmrdm 
McLaughlin,  44  R.  382. 

Evidence  that  a  minor  eon  wee  in  the 
habit  of  driving  his  father's  team  to  convoy 
the  family  to  church,  with  the  aoaniesoence 
of  the  father,  and  of  an  elder  daughter,  who 
in  the  father's  abeamee  was  in  oharge  of  the 
family,  business,  and  property, — held,  suf- 
ficient presumptively  to  charge  the  father 
with  liability  for  the  son's  negligence  in  driv- 
ing the  team  on  another  occasion.  Sckne/er 
v.  Otterbrmk,  58  R.  875. 

18.  Obligation  of  child  to  eupport 
parent.  — A  son-in4aw  cannot  he  held  li- 
able for  the  support  of  his  wife's  parents. 
Mack  v.  Persons,  1  D.  17. 

A  eon  is  under  no  legal  obligation  to  pay 
debts  previously  contracted  by  hie  indigent 
father,  for  the  letter's  necessary  support; 
and  bis  written  promise  to  pay  such  debts  is 
without  consideration,  ana  therefore  inoa- 

eUe  of  being  enforced  in  law.  Oeokr.Brmd- 
,  18  D.  79. 

14.  Bights  of  child,  generally.*— The 
members  of  a  family  are  presumed  to  have 
authority  to  use  in  a  careful  and  proper  man- 
ner such  property  of  the  parent  as  is  ouetonv 
arily  applicable  to  family  purposes.  Bennett 
v.  Gillette,  74  D.  774. 

A  son  has  no  right  to  lend  hie  father's 
goods,  without  authority  expressly  given  or 
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and  to  represent  parent,  see  note,  74  D.  776-784. 
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properly  to  be  inferred  from  the  oondoet  of 
the  father.    John**  v.  Stone,  Tl  D.  70ft. 

One  invited  by  the  plaintiff's  daughter, 
eighteen  or  nineteen  years  of  age,  to  drive 
her  in  the  family  carriage,  is  not  liable,  at 
least  in  the  absence  of  negligence,  for  the 
destruction  of  the  carriage  ana  kuling  of  the 
horses  through  the  team's  running  away. 
lb. 

15.  Contracts  between  parent 
child.  —  Contracts  between  parents 
children  must  be  proved  by  direct,  positive, 
express,  and  unambiguous  evidence.  The 
terms  must  be  clearly  defined,  and  all  the 
acts  necessary  to  a  contract's  validity  must 
have  especial  reference  to  r^  and  nothing 
else.  Poorman  v.  Kilgort,  67  D.  425. 
.  Contracts  made  by  children  in  favor  of 
their  parents  are  objects  of  close  scrutiny. 
If  they  are  not  reasonable,  and  entered  into 
with  perfect  good  faith,  and  especially  where 
the  original  purposes  for  which  they  have 
been  obtained  are  perverted  or  need  as  a 
cover,  they  will  be  set  aside,  save  as  to  third 
parties.  This  rule  applies  to  quad  gnsrdTsns 
and  confidential  advisers.  Higkbergerw.  An/* 
JUr,  88  D.  593. 

Where  a  parent  through  eaUense  age 
and  infirmity,  has  become  childish,  and  de- 
pends upon  her  son  for  advice  hi  all  her  si- 
fairs,  contracts  made  bv  her  in  hie  lavor  ere 
subject  to  the  same  strict  scrutiny  gin  on  ts 
contracts  of  children  in  favor  of  thai 
In  snoh  a  ease,  it  is  not 
the  exercise  of  overweening 
representation,  importunity,  or  fraud  < 
the  act  oomplatned  of.    Ik. 

A  promise  made  in  writing,  ew  a  father,  ts 
make  a  provision  for  his  sea  on  hie 
is  bindings  and  although  the  nrovsaom 
not  made  by  the  father  in  his  lifetime), 
he  made  other  dispositions  by  his  will,  the 
executors  will  he  obliged  to  me  Ire  th 
vision.    Cueorae  v.  6*4%*,  5  D.  501. 

A  parent  made  a  parol  promise  to 
land  to  his  child,  whereupon  the  eaflsi 
nosBBssicn  aad  made  oxl 
improvements.    2Tem\  that  specific  per€< 
anee  could  be  enforced.    Freeman  v. 
man,  8  R.  557;  KnrU  v.  Hibntr,  6  B. 

16. oxmveyanoea.  —Where  ■ 

gave  a  deed  to  their  son,  who  gives  < 
gage  conditioned  for  the  support,  by  himsilf, 
his  heirs,  executors,  or  edaiintetratora,  of 
the  former  during  their  lives,  the  obligation 
is  personal,  and  the  eon  cannot  transfer  the 
premises  end  his  reeponsibilitiee,  nor  ens 
hie  creditors  before  his  decease  deprive  hist 
of  the  possession.  Bartman  v. 
72  D.  285. 

A  deed  given  by  parents  to  their 
gave  back  a  mortgage  conditioned  Cor  the 
support,  by  hiniseU,  his  heirs,  executors,  or 
administrators,  of  the  parents  daring  their 
lives,  vests  such  title  in  the  eon  that  he  may 
convey  by  mortgage  or  otherwise,  and  tat 
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viously  obtained  a  decree  of  divorce  in  an- 
other state  awarding  to  her  the  custody  of 
the  ohild;  or  that,  on  the  hearing  in  another 
proceeding,  the  ohild  was  examined  sep- 
arately and  apart  by  the  presiding  judge, 
and  then  expressed  a  strong  desire  to  go 
with  his  mother  and  remain  with  her.     lb. 

S.  tor  personal  injuria*  to  child.* 

—For  an  injury  to  a  minor  child*  the  father 
may  maintain  an  action  for  the  loss  of  ser- 
vice, expenses,  etc,  but  the  right  of  action 
for  the  personal  injury  still  remains  in  the 
child.  Rogers  v.  8mUh,  79  D.  483;  Kennord 
▼.  Burton,  43  D.  249;  or  the  father  being 
dead,  the  mother  has  a  right  of  action. 
Comm'r*  o/  Hartford  County  v.  Hamilton, 
45  R.  739;  Ohio  etc  R.  R.  Co.  v.  Tindall,  74 
D.  259;  or  one  standing  in  loco  parentis  may 
recover.     WhUaher  v.  Warren,  49  R.  302. 

Complaints  of  suffering  by  the  plaintiff's 
daughter,  in  an  action  brought  by  the  plain- 
tiff for  an  injury  to  the  daughter,  caused  in 
the  highway  by  the  defendant's  negligence, 
are  admissible  in  evidence.  Kennord  v. 
Burton,  43  D.  249. 

A  father  may  sustain  an  action  for  an  in- 
jury to  his  infant  child,  where  it  k  wounded 
or  injured  by  a  third  person,  or  by  a  mis* 
ehievous  animal  owned  by  such  third  person, 
though  the  ohild  is  too  young  to  render  any 
service  to  his  father,  if  the  father  has  been 
put  to  trouble  and  expense  in  the  care  and 
cure  of  the  child.   Dennis  v.  Clark,  48  D.  671. 

A  father  may  sue  for  an  injury  to  his 
minor  son  as  for  an  injury  to  his  servant,  if 
the  son  be  old  enough  to  render  service. 
Shkidsv.  Tonge,  60  D.  606. 

A  father  cannot  recover  for  injuries  re* 
eehred  by  minor  sen  if  at  the  time  of  the  in- 
fury  the  sen  was  in  the  defendant's  service 
for  hire,  and  the  injury  was  caused  by  his 
own  negligence,  or  the  negligence  of  a  fel- 
low-servant engaged  in  the  same  general 
employment,  unless  the  defendant  was  neg- 
ligent in  hiring  the  co-servant  by  whose 
negligence  the  injury  was  caused.  Chicago 
etc  A>  0b.  v.  Homey,  92  D.  268. 

A  mother's  right  to  an  action  for  an  injury 
to  her  child  cannot  be  rested  on  her  liability 
for  his  support  under  the  poor-laws.  Fair- 
mount  RtyCo,*.  8tmUer,  68  D.  714. 

A  action  cannot  be  maintained  by  a 
widowed  mother  of  a  minor  son  who  sup- 
ports himself  by  his  own  labor,  for  a  per- 
sonal injury  to  him,  resulting  from  the 
negligence  of  a  railroad  company  to  whom 
he  had  paid  his  fare  as  a  passenger,     lb. 

Where  an  inexperienced  tin  of  tender 
years  was  employed  by  the  defendant  as  a 
house-servant,  and  during  her  employment 
her  menses  began,  the  defendant  advised 
her  that  menstruation  was  a  dangerous  dis- 
likely  to  cause  insanity  and  death,  and 


*  Negligence  of  parent,  when  prevents  recov- 
ery for  Injuries  sustained  by  child,  see  note,  67 
K.474-JW. 


that  the  best  and  only  known  remedy  was 
hard  and  unremitting  labor;  and  by  reason 
of  this  advice  she  was  induced  to  do  work  far 
beyond  her  strength,  by  reason  of  which  she 
became  sick,  and  was  permanently  crippled 
and  disabled, — held,  tnat  her  father  might 
recover  damages.  Larson  v.  Berquist,  55  R. 
249. 

To  sustain  an  action  by  a  father  for  an  in- 
jury to  his  minor  child  employed  in  a  dan- 
Serous  business  without  his  consent,  the 
efendant  must  be  averred  and  proved  to 
have  known  of  the  minority.  Gulf  etc  R?y 
Co.  v.  Redeker,  60  R.  20. 

9.  for  clandestinely  marrying 

minor  daughter. — No  action  lies  by  a 
parent  for  procuring  the  marriage  of  his  in- 
fant child  without  his  consent.  Jones  v. 
Tew,  14  D.  98. 

False  and  fraudulent  representations  to 
officers,  and  those  authorized  to  solemnize 
marriages,  and  which  culminate  in  a  clan- 
destine marriage,  form  no  cause  of  action 
for  loss  of  daughter's  services  after  she  has 
attained  the  statutory  age  of  lawful  wedlock, 
twelve  years,  and  before  sue  has  reached  that 
age  under  which  the  statute  prohibits  her 
from  marrying  without  the  consent  of  hat 
parent  or  guardian.  It  is  a  criminal  offense, 
Hervey  v.  Moseley,  66  D.  515. 

No  action  lies  in  favor  of  a  father,  upon 
the  official  bond  of  a  clerk,  for  damages  by 
reason  of  the  marriage  of  his  minor  daugh- 
ter under  a  license  unlawfully  issued  by  the 
clerk  without  his  consent.  HoUand  v.  Beard, 
42 1L  360. 

10.  Duty  of  parent  to  support  child.* 
—There  is  no  legal  obligation  on  a  pa/ent  to 
maintain  his  minor  child  independent  of 
statutory  enactment.    Kelly  v.  Davis,  6  R. 


A  fatter  is  bound  to  maintain  his  minor 
children  from  his  own  estate,  if  able,  though 
they  have  separate  estate.  Presley  v.  Davis, 
62D.3B6;  Johnson  Y.Johnson,  29  D.  72.  The 
court  will,  however,  authorise  the  income 
arising  from  the  estates  of  infants  to  be  ap- 
plied to  their  support,  whenever,  under  all 
the  circumstances,  it  appears  to  be  proper. 
Evans  v.  Pearce,  78  D.  635. 

A  father  may  resort  to  equity  to  have  an 
allowance  for  infant  daughter's  support  and 
education  decreed  to  be  paid  out  of  the  in* 
come  of  the  estate  of  the  daughter  by  the 
trustee  of  the  estate,  where,  by  reason  of  his 
poverty  and  bodily  infirmity,  he  has  become 
unable  to  support  her.  Watts  v.  Steele,  54 
D.  207;  Myers  v.  Myers,  16  D.  648. 

The  neglect  of  a  parent  to  provide  for  an 
infant  child  of  tender  years  is  an  indictable 
misdemeanor.     Matter  of  Ryder,  42  D.  109. 

*  Claim  of  parent,  or  one  standing;  in  loco  paren- 
tis, for  maintenance  and  education  of  child,  ess 
note,  57  D.  22>-229. 

When  parent  may  support  child  out  of  its 
estate,  see  note,  16  D.  661-664. 
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The  circumstances  and  ability  of  a  parent 
are  a  proper  subject  of  inquiry  in  an  action 
against  him  for  the  support  and  maintenance 
of  his  minor  children.  McOoon  v.  Irnn,  44 
D  409. 

An  infant  is  not  a  necessary  party  where 
the  father  resorts  to  equity  for  an  allowance 
to  be  decreed  to  him  for  her  support  and  edu- 
cation by  the  trustee  of  her  separate  estate. 
Watts  v.  Steele,  64  D.  207. 

A  father  cannot  be  allowed  for  past  main- 
tenance out  of  his  child's  property.  Presley 
v.  Davis,  62  D.  396. 

Where  a  father,  having  in  his  possession 
property  of  his  infant  children,  makes  no 
application  to  the  court  during  his  lifetime 
to  have  the  income  of  such  property  appro- 
priated to  their  support,  and  makes  no  charge 
against  them  for  their  support  or  education, 
his  estate,  after  his  death,  will  not  be  allowed 
anything  for  their  support  without  the  clear- 
est proof  that  justice  requires  it.  In  such  a 
ease,  the  father  will  be  treated  as  a  guardian, 
and  his  accounts  will  be  settled  on  the  prin- 
ciples applicable  to  guardians'  accounts. 
Evans  v.  /Wee,  78  D.  636. 

A  father's  obligation  to  provide  for  his 
child  is  not  affected  by  his  wife's  miscon- 
duct, and  if  he  suffers  the  child  to  live  with 
her  separate  from  him,  he  thereby  consti- 
tutes her  his  agent  to  contract  for  the  child's 
necessaries,  and  will  be  liable  to  those  who 
furnish  them  upon  his  credit.  QUI  v.  Read, 
73  D.  73. 

The  parents  of  a  minor  child  lived  in  sepa- 
ration, and  the  mother  supported  it.  Lands 
were  subsequently  devised  to  the  child;  the 
child  died,  and  the  parents  became  its  sole 
heirs.  Held,  that  the  mother  was  entitled 
to  an  allowance  out  of  its  estate  for  such  sun- 
port,  and  she  was  not  estopped  by  a  parti- 
tion of  the  lands,  made  on  her  petition, 
between  herself  and  her  husband.  Pierce  v. 
Pierce,  64  R.  681. 

Where  a  minor  leaves  his  father's  house 
voluntarily,  for  the  purpose  of  seeking  his 
fortune  in  the  world,  or  to  avoid  parental 
discipline  and  restraint,  the  father  is  not  lia- 
ble for  his  support  Angel  v  McLellam,  8  D. 
118. 

An  infant  twenty  years  of  age,  in  perfect 
health,  cannot  compel  his  parents  to  furnish 
him  the  means  of  obtaining  a  professional 
education.     Matter  of  Ryder,  42  D.  109. 

A  husband  is  not  liable  for  the  support  of 
his  wife's  child  by  a  former  husband.  Oay 
v.  Balhu,  21  D.  168.  But  if  he  is  appointed 
guardian  of  the  child,  he  has  no  legal  claim 
for  the  maintenance  of  the  child  for  the  time 
previous  to  such  appointment.  Barnes  v. 
Ward,  67  D.  690. 

A  step-father  may  maintain  an  action  for 
necessaries  furnished  his  minor  step-child. 
Gay  v.  BaUou,  21  D.  168. 

A  step-father  who  receives  his  step-child 
into  his  family,  and  keeps  him  as  a  part  of  it. 
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cannot  recover  for  his  support.  Oerdem  ▼. 
Weiser,  37  &.  229;  8nutk  v.  Rogers,  30  R. 
254. 

The  plaintiff  received  into  his  family  the 
infant  granddaughter  of  bis  wife  when  very 
young,  and  ho  supported  her  for  several 

Sears,  under  the  agreement  that  she  should 
ve  with  him  till  of  age.  The  grandmother 
having  died,  the  father  of  the  infant  re- 
moved the  infant  from  the  plaintiff's  family 
against  his  will.  Held,  that  plaintiff  could 
not  maintain  an  action  for  the  support  of  the 
child.     Thorp  v.  Batema*,  26  R.  407. 

An  illegitimate  child  was  supported  by  the 
relatives  of  the  mother,  at  the  request  of  the 
father,  and  upon  his  promise  that  they 
should  be  paid,  and  that  if  the  child  sur- 
vived him  he  would  provide  for  her  by  wQl 
sufficiently  to  enable  her  to  pay  therefor. 
He  died  before  the  child,  but  made  no  such 
provision.  After  coming  of  age,  the  child 
promised  to  repay  the  expenditures.  Held* 
that  an  action  lay  against  the  father's  estate 
to  recover  therefor,  and  that  such  action 
could  be  maintained  by  the  child.  Todd  v. 
Weber,  47  R.  20. 

11.  liability  for  noooasariosj  fur- 
nished to  a  child.*  —  Where  an  infant 
child  escaped  from  its  father  through  fear  of 
personal  violence  and  abuse,  and  could  not 
safely  live  with  him,  the  father  was  hold 
liable  for  necessary  support  and  education 
furnished  to  the  child  by  a  stranger.  Stawtom 
v.  Willsm,  3  D.  266. 

Where  the  wife  has  obtained  alimony,  in 
lieu  of  all  claims  of  dower,  and  was  made 
sole  guardian  of  the  children,  —held  that 
the  father  was  liable  for  their  support,  fur- 
nished in  the  first  place  by  her  as  guardian, 
and  then  by  a  stranger  with  whom  she  inter- 
married,   lb. 

What  articles  are  necessaries  must  depend 
upon  the  circumstances  of  the  party  for 
whom  they  are  furnished;  and  when  those 
circumstances  are  ascertained,  the  court  wul 
only  instruct  the  jury  as  to  the  classes  of 
articles  which  are  considered  as  necessaries. 
lb. 

Where  a  parent  neglects  to  furnish  his  in- 
fant child  with  necessaries,  a  third  person 
may  supply  the  infant  therewith  and  charge 
the  parent  for  the  same;  but  what  is  actually 
necessary  will  depend  upon  the  precise  situa- 
tion of  the  infant^  of  which  the  party  giving 
the  credit  must  inform  himself  at  his  peril. 
Van  ValJanburgh  v.  Watvm,  7  D.  395. 

A  father  is  not  bound  by  the  contract  of 
his  son  even  for  articles  suitable  and  neces- 
sary, unless  an  actual  authority  be  proved, 
or  the  circumstances  be  sufficient  to  imply 
one.     Owen  v.  White,  30  D.  572. 

Where  the  child  continues  under  the 
direction  and  control  of  the  father,  it  is  left 
to  the  parent's  discretion  to  determine  what 

•Liability  of  parent  for  necessaries  furnished 
child,  see  notes,  74  D.  779-764;  »  E.  7*,  m 
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it  DMMnr?  lor  him,  unless  H  appears  that 
there  k  a  clear  omission  of  parental  duty  in 
proriding  for  the  child's  maintenance.    76. 

Where  there  hae  been  eneh  omission,  the 
law  compels  the  father  to  pay  for  necessaries 
famished  by  a  third  person,  upon  the  ground 
that  a  neglect  of  duty  in  this  behalf  implies 
an  authority  to  bind  the  parent.    lb. 

Where  a  father  abandons  his  infant  child, 
and  forces  him  to  leave  his  house,  he  is  liable 
for  a  suitable  maintenance;  bat  where  he 
Tolantarily  leaves  his  father's  boose,  the  au- 
thority of  the  father  to  purchase  necessaries 
knot  implied,    lb. 

The  jury  are  to  determine  whether  the  au- 
thority of  a  parent  can  be  inferred  from  the 
facts,    lb. 

Where  no  evidence  is  given  from  which  an 
authority  can  be  inferred,  the  oourt  may  in- 
struct the  jury  that  the  case  is  not  made 
oat.    lb. 

A  father  is  liable  for  necessaries  furnished 
his  minor  son  only  upon  an  express  promise, 
or  upon  proof  of  circumstances  from  which 
a  promise  may  be  implied.  HmU  v.  Thomp- 
son,  36  D.  638. 

Inadequate  provision  by  a  father  for  his 
child's  necessities  is  not  sufficient  of  itself 


to  warrant  the  implication  of  a  promise  by 
the  father  to  pay  others  for  supplying  the 
deficiency,  particularly  where  the  child  is 
living  at  home.    lb. 

A  father  is  not  liable  for  clothing;  furnished 
to  his  son  absent  from  home  on  a  visit,  where 
the  son  was  provided  with  sufficient  apparel 
en  leaving  home,  but  has  prolonged  his  visit 
until  his  clothes  have  become  considerably 
worn,  and  some  of  them  outgrown,  there  be- 
ing no  evidence  that  the  prolonged  absence 
was  at  the  father's  instance,  or  that  he  ex* 

Cssly  authorised  the  additional  clothing  to 
furnished,    lb. 

A  party  furnishing  necessaries  to  a  son 
voluntarily  absent  from  his  father's  house 
without  the  father's  ooneent  must  look  to 
the  son,  and  not  to  the  father,  for  payment, 
although  he  is  not  aware  that  the  son  is  ab- 
sent against  his  father's  will.    lb. 

The  tortious  sots  of  a  mother  in  detaining 
her  children  from  their  father  do  not  pre- 
judice her  subsequent  husband's  right  to  re- 
cover from  such  father  for  their  support  and 
maintenance,  if  there  was  nothing  to  show 
him  that  they  were  witii  the  mother  at  the 
time  of  her  marriage  without  the  oonsent  of 
their  father.    MeOoon  v.  /mm,  44  D.  409. 

Where  a  parent  permits  a  stranger  to 
maintain,  support,  and  instruct  his  children, 
in  no  way  objecting  to  the  act,  but  rather 
assenting  and  advising  therein,  the  law  will 
presume  that  he  knows  his  obligations,  ac- 
cepts the  services,  and  assumes  to  pay.    lb. 

An  instruction  to  the  jury  that  slight  evi- 
dence is  sufficient  to  establish  a  parent's 
authority  to  his  minor  son  to  purchase  neces- 
saries for  himself  k  oorreot;  as,  for  instance, 
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where  the  parent  knows  of  the  purchase  and 
makes  no  dissent;  or  knows  of  the  son's 
purchasing  on  a  credit,  and  does  not  within 
a  reasonable  tune  forbid  further  credit  being 
extended  to  him;  or  where  he  sees  the  child 
using  the  goods,  or  knows  that  he  received 
them,  and  made  no  objection*  Fowlkee  v. 
Baker,  94  D.  270. 

The  question  whether  articles  purchased 
by  a  minor  were  neoessaries  or  not  k  im- 
portant only  by  reason  of  its  regulating  the 
amount  of  evidence  requisite  to  establish  the 
father's  liability.  If  not  necessaries,  the  au- 
thority df  the  parent  must  be  proved;  but  if 
they  were  necessaries,  such  authority  will 
be  presumed,  unless  it  be  rebutted  by  cir- 
cumstances showing  that  the  parent  had 
himself  supplied  the  son,  or  was  ready  to  do 
so.     lb. 

A  father  having  notice  that  hk  minor  son 
k  running  an  account  k  liable  therefor,  al- 
though the  articles  are  not  necessaries,  un- 
less he  objected  at  the  time.    lb. 

The  only  ground  upon  which  a  father  can 
be  made  liable  for  debts  contracted  by  a 
minor  son  k  that  of  an  express  or  implied 
agency,  and  in  an  action  against  the  father 
to  recover  for  a  purchase  made  by  the  son, 
it  k  for  the  jury  to  determine  whether  such 
agency  existed.     Hoii  v.  Baldwin,  2  R.  515. 

A  parent  cannot  be  charged  for  necessaries 
furnished  by  a  stranger  to  hk  minor  child, 
except  upon  promise  to  pay  for  them.  Such 
promise  is  not  to  be  implied  from  mere  moral 
obligation,  nor  from  the  statutes  providing 
for  the  reimbursement  of  towns;  but  the 
jury,  in  finding  a  promise,  are  to  take  into 
consideration  all  the  circumstances  connected 
with  the  parent's  neglect*  as  indicating  hk 
intention,  views,  and  purposes  with  regard 
to  the  wants  of  hk  child.  Kelly  v.  Davis,  0 
R.499. 

No  action  can  be  maintained  against  a 
father  for  floods  purchased  on  hk  credit  by 
a  minor  child,  even  for  necessaries,  unless 
the  father  has  expressly  or  impliedly  author- 
ised the  purchase  on  his  credit.  Freeman  v. 
Aoofesoft,  20  R.  899. 

The  mere  moral  obligation  of  a  parent  to 
maintain  hk  child  affords  no  legal  inference 
of  a  promise  to  pay  a  debt  contracted  by  the 
latter,  even  for  necessaries,     lb. 

Goods  having  been  sold  to  a  minor  child 
of  the  defendant,  on  hk  credit,  without  hk 
knowledge  or  consent,  —  held,  that  a  subse- 
quent promise  by  defendant  to  pay  was  in- 
valid for  want  of  a  legal  consideration,    lb. 

A  father  k  not  liable  for  necessaries  fur- 
nished to  hk  adult  unmarried  daughter,  at 
her  request,  although  she  lives  with  him, 
and  he  xnows  and  does  not  object  to  the  fur- 
nishing.    Blachley  v.  Lata,  50  R.  724. 

19.  liability  for  torts  and  negli- 
gence of  child.  * —  A  parent  cannot  be  held 

'  *  Liability  of  parent  for  act  of  bis  child,  see 
note,  50  R.  888-m 
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liable  for  the  willful  trespasses  and  torts  of 
his  infant  child,  when  he  neither  assents  to 
nor  ratifies  them,  although  he  had  notioe  of 
the  child's  vicious  and  destructive  temper. 
Paul  v.  Hummel,  97  D.  381;  Baker  v.  Hal- 
demon,  69  D.  430;  Scott  v.  WaUon,  74  D.  457. 

A  minor  son  who  had  been  permitted  to 
use  his  father's  horse  and  wagon  without  re- 
striction took  them  in  the  absence  and  with- 
out the  knowledge  of  his  father,  on  business 
of  his  own,  left  the  horse  unfastened  in  the 
street,  and  the  horse  ran  away,  and  injured 
the  plaintiff's  carriage.  Held,  that  the  father 
wasnot  liable.    M addox  v.  Brown,  36  R.  836. 

The  father  of  a  child  eleven  years  old  is 
not  liable  for  negligently  allowing  him  to 
have  a  loaded  pistol,  with  which  ne  care- 
lessly shot  another  child.  Hagerty  v.  Pow- 
er; 66  R.  101. 

A  parent  k  liable  for  the  acts  of  his  child, 
where  they  are  performed  under  his  direc- 
tions.   Carmtmehe  v.  Bom%  64  D.  658. 

A  father,  knowingly  permitting  his  young 
children  to  oommit  acts  on  his  premises 
likely  to  cause  injury  to  travelers  passing,  is 
responsible  therefor,  although  he  did  not  by 
words  command  such  acts;  and  so  his  knowl- 
edge that  they  had  done  such  acts  on  pre- 
vious occasions  may  be  proved.  /Isesrsoa 
v.  Noker,  50  R.  381. 

A  minor  son  contracted  with  his  father  to 
clear  a  parcel  of  land,  and  in  doing  so,  neg- 
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ligenl 
Held. 


itly  burned  property  of 
Ttld,  that  the  father  w 
McLomghlm,  44  R.  382. 

Evidence  that  a  minor  soft  was  in  the 
habit  of  driving  his  father's  seam  to  convoy 
the  family  to  church,  with  the  acquiescence 
of  the  father,  and  of  an  elder  daughter,  who 
in  the  father's  absence  was  in  charge  of  the 
family,  business,  and  property,  — held,  suf- 
ficient presumptively  to  charge  the  father 
with  liability  for  the  eon's  negligence  in  driv- 
ing the  team  on  another  oooaoion.  Bckmtfkr 
v.  0*erbrmk>  58  R.  875. 

18.  Obligation  of  obild  to  rapport 
parent.  —A  soa-in4aw  cannot  he  held  li- 
able for  the  support  of  his  wifee  parents. 
Mock  v.  Per****  1  D.  17. 

A  son  is  under  no  legal  obligation  to  pay 
debts  previously  contracted  by  his  indigent 
father,  for  the  letter's  necessary  support; 
and  his  written  promise  to  pay  such  debts  is 
without  consideration,  and  therefore  inca- 
pable of  being  enforced  in  law*  Gtafc  v.  Brmd- 
ley,  18  D.  79. 

14.  Righto  of  child,  generally.  •—The 
members  of  a  family  are  presumed  to  have 
authority  to  use  in  a  careful  and  proper  man- 
ner such  property  of  the  parent  as  is  onstonv 
arily  applicable  to  family  purposes.  Bennett 
v.  Gillette,  74  D.  774. 

A  son  has  no  right  to  lend  his  father's 
goods,  without  authority  expressly  given  or 

*  Authority  of  child  to  use  property  of  parent 
and  to  represent  parent,  see  note,  74  D.  776^784. 


properly  to  be  inferred  from  the  oondnot  of 
the  father.    Joknmm  v.  Stone,  77  D.  708. 

One  invited  by  the  plaintiff's  daughter, 
eighteen  or  nineteen  years  of  age,  to  drive 
her  in  the  family  carriage,  is  not  liable,  at 
least  in  the  absenoeof  negligence,  for  the 
destruction  of  the  carriage  and  killing  of  the 
horses  through  the  team's  running  away. 
lb. 

15.  Contracts  between  parent  and 
child.  —  Contracts  between  parents  end 
children  must  be  proved  by  direct,  positive, 
express,  and  unambiguous  evidence.  The 
terms  must  be  clearly  defined,  and  all  the 
acts  necessary  to  a  contract's  validity  mast 
have  especial  reference  to  i^  and  nothing 
else.  Footman  v.  KUgore,  87  D.  425. 
.  Contracts  made  by  children  in  favor  of 
their  parents  are  objects  of  close  scrutiny. 
If  they  are  not  reasonable,  and  entered  into 
with  perfect  good  faith,  and  especially  where 
the  original  purposes  for  which  they  have 
been  obtained  are  perverted  or  used  ne  a 
cover,  they  will  be  set  aside,  save  as  to  third 
parties.  This  rule  applies  to  qytem  gnardf  ana 
and  confidential  advisers.  Higkberger  v.  8tifm 
JUr,  88  D.  583. 

Where  a  parent,  through  extreme  age 
and  infirmity,  has  become  childish,  and  de- 

Sinda  upon  her  eon  for  advice  in  all  her  af- 
ire, contracts  made  bv  her  in  his  fever  are 
subject  to  the  same  strict  scrutiny  given  to 
contracts  of  children  in  favor  of  te<  * 
In  such  a  case,  at  is  not 
the  exercise  of 


representation,  importunity,  or  fraud  i 
the  not  oomplained  of.    /*. 
A  promise  made  in  writing,  by  e  father,  to 
a  provision  for  his  sen  on  his 


is  bindings  and  although  the  wove* 

net  made  by  the  father  in  his  lifetime, 

he  made  other  dispositions  by  his  will,  the 

executors  will  he  obliged  to 

vision.    Onborrn  v.  tfoaVre*  5  D.  508. 

A  parent  made  a  parol  promise  to  4 
land  to  his  obild,  whereupon  the  ehUd 
possession  and 

improvements.    Hm%  that  specific  perfc 
aaes  could  be  enforced.    Freeman  v. 
man,  8R.657;  Arm  v.  Hiimer,  6  R.  086. 

16.  —  oxmveyanoea.  —Where  perei 
give  a  deed  to  their  son,  who  gives  a 
gage  conditioned  for  the  support,  by  himself, 
his  heirs,  executors,  or  administrators,  of 
the  former  during  their  lives,  the  obligation 
is  personal,  and  the  son  cannot  transfer  the 
premises  and  his  responsibilities,  nor  ena 
his  creditors  before  his  decease  deprive  hism 
of  the  possession.  Boatman  v.  AteUtfcr, 
72  D.  295. 

A  deed  given  by  parents  to  their  son,  who 
gave  back  a  mortgage  oonditiened  for  the 
support,  by  himself,  his  heirs,  executors,  or 
administrators,  of  the  parents  during  their 
lives,  vests  such  title  in  the  son  that  he  may 
convey  by  mortgage  or  otherwise,  aad  th* 
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conveyance  would  be  good,  provided  it  does 
not  defeat  the  condition  in  the  mortgage 
from  the  eon  to  the  parents.  The  eons 
grantees  take  subject  to  that  mortgage.    To. 

Where  parents  give  a  deed  to  their  son, 
who  gives  back  a  mortgage  conditioned  for 
the  support,  by  himself*  his  heirs,  executors, 
or  administrators,  of  the  parents  during  their 
lives,  neither  the  son  nor  his  administratrix 
can  make  a  conveyance  depriving  the  parents 
of  the  possession  and  benefits  secured  by  the 
mortgage,  and  a  party  taking  a  deed  from 
the  administratrix  acquires  no  title  giving 
him  the  right  to  call  upon  the  parents  to 
redeem  the  mortgage  held  by  them,  or  of 
performing  the  condition  upon  which  the  son 
received  his  deed,     lb. 

A  person  standing  to  loco  parentis  to  an- 
other occupies  such  relation  as  will  require  him 
to  show  that  there  was  no  fraud  used  or  un- 
due advantage  taken  by  him  in  a  transaction 
whereby  his  ward  conveyed  to  him  her  in- 
terest in  certain  real  property  for  less  than 
one  fourth  of  its  real  value.  Freeman  v. 
Hartman,  02  D.  188. 

A  deed  from  a  father  to  one  daughter  to 
the  exclusion  of  another  is  not  constructively 
void.     WemeU  v.  Ratidohn,  46  R.  696. 

17.  gift*  —  A  gift  from  a  father  to 

his  infant  child,  in  good  faith,  is  as  valid  as 
if  made  by  a  stranger.  WiWanuv.  WoMrm, 
29  D.  122. 

A  father's  possession  as  the  natural  guar- 
dian of  a  chattel  given  to  his  infant  child  by 
himself  or  another,  continued  bona  fide  for 
the  required  period,  vests  a  good  title  in  the 
ohild  under  the  statute  of  limitations.    lb. 

No  sale  or  gift  can  be  inferred  from  a 
parent  giving  a  child  the  use  of  a  farm  or 
nouse  and  promising  a  gift  of  the  same  at 
his  (the  parent's) death.  Peermm  r.  KUgort, 
67D.  «o. 

The  law  will  not  infer  a  gift  from  a  parent 
to  his  child  where  his  acts  can  be  readily  ao» 
counted  for  as  founded  on  other  intentions, 
lb. 

Improvements  made  by  a  cbnd  on  his 
parents*  land  en  the  promise  that  the  laid 
would  be  given  to  him  at  his  father's  death 
will  not  take  the  case  out  of  the  statute  of 
tends.    lb. 

18.  Emancipation.*  —  A  father  may 
waive  his  right  to  his  minor  child's  services 
for  the  benefit  of  the  child,  and  permit  him 
to  act  for  himself;  and  this  may  be  done 
either  expressly  or  by  implication.  Cloud  v. 
Hamilton,  63  D.  778. 

An  agreement  by  a  parent  with  his  minor 
child  to  relinquish  his  right  to  its  services  or 
earnings  is  valid  and  irrevocable.  Morm  v. 
WtUon,  16  D.  78. 

A  parent  may  permit  his  child  to  leave  the 
parental  homestead  and  labor  for  his  own 
benefit,  and  in  such  case  the  parent  is  sup- 

*  Relinquishment,  by  parent,  of  right  to  child's 
lost,  see  note,  so  B.  117-12L 
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posed  to  have  emancipated  the  child  for  the 
time  being,  and  relinquished  al)  claim  to  his 
services  or  the  earnings  of  his  industry. 
Lyon  v.  Soiling,  48  D.  122.  And  the  child 
can  make  reasonable  contracts  for  his  ser- 
vices beyond  the  power  of  his  father  to  dis- 
affirm. Wodell  v.  Coggeeliali,  36  D.  391;  and 
may  maintain  an  action  in  his  own  name  for 
the  value  of  services  rendered  by  him. 
Beam  v.  Watklns,  72  D.  283. 

The  father  is  entitled  to  his  minor  son's 
earnings,  but  may  voluntarily  relinquish 
this  right,  and  the  son  will  be  entitled  to  re- 
cover the  value  of  his  services  from  his 
employer,  who  may  not  have  known  of  the 
relinquishment.  Corey  v.  Corey,  31  D.  117; 
Bobo  v.  Brymm,  76  D.  406. 

In  such  case,  in  absence  of  an  express 

E remise  by  the  employer  to  pay  the  son,  the 
iw  will  imply  one.  Corey  v.  Corey9  31  D. 
117. 

Acquisitions  of  a  minor  acting  for  himself 
are  his  own,  and  not  his  father  s,  where  the 
father  has  waived  his  rights  to  his  son's  ser- 
vices.   Cloud  v.  Hamilton,  63  D.  778. 

A  father,  though  insolvent,  may  in  good 
faith  give  his  minor  son  his  time  and  future 
earnings.  Atwood  v.  Holcomb,  12  R.  386; 
Bobo  v.  Bryoon,  76  D.  406;  although  the 
child  remains  at  home  and  is  hired  oy  the 
father.  Wileon  r.  McMillan,  36  R.  116. 
And  the  consent  of  the  father  to  the  son's 
becoming  a  partner  is  a  release  of  the  son^s 
services.    Penn  v.  Whitehead,  04  D.  478. 

A  legal  marriage  of  a  female  child  after 
attaining  the  statutory  age  of  lawful  wed- 
lock discharges  her  from  all  further  duties 
to  perform  service  for  her  parents,  as  she  has 
assumed  new  relations  inconsistent  there- 
with.    Heruey  v.  Moeeky,  66  D.  516. 

The  minor  son  of  one  of  the  partners  in  a 
firm  was  apprenticed  to  the  firm,  and  re- 
mained until  after  the  firm  made  a  general 
assignment  for  creditors.  No  express  eman- 
cipation of  the  plaintiff  was  shown,  but  a 
separate  wages  account  was  kept  by  the  firm 
in  the  son's  name;  the  wages  were  not  cred- 
ited to  or  claimed  by  the  father;  the  minor 
drew  a  small  sum  on  account  of  his  wages; 
and  he  received  from  the  assignee  his  wages 
earned  after  the  assignment.  Held,  in  an 
action  by  the  eon  after  majority,  that  the 
question  of  emancipation  was  for  the  jury. 
Beaver  v.  Bare,  40  R.  667. 

Where  a  father  has  permitted  his  minor 
son  to  buy  goods  on  his  credit,  a  party  know- 
ing that  fact,  and  without  notice  of  any 
change  of  relation,  or  circumstances  to  put 
him  on  inquiry,  may  recover  against  the 
father  for  goods  sold  to  the  son,  although 
the  son  has  left  his  father.  Murphy  v.  Often- 
heimer,  26  R.  424. 

No  action  lies  against  a  father  on  a  con- 
tract made  by  him  in  the  name  and  behalf 
of  his  minor  son  with  hiB  knowledge  and  as- 
sent   PaUereon  v.  LippincoU,  64  R.  178. 
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19.  Statu*  and  right,  of  illegiti- 
mate children.  —  The  law  determining 
the  status  or  condition  as  to  legitimacy  la  the 
law  of  the  country  where  such  status  or  con- 
dition had  its  origin;  and  a  child  born  in 
South  Carolina,  before  the  marriage  of  its 
parents,  is  not,  on  their  removal  to  Missis- 
sippi, entitled  to  a  distributive  share  of  her 
father *s  estate,  because  by  the  law  of  South 
Carolina  such  child  is  not  legitimated  by 
the  subsequent  marriage  of  the  parents. 
Smith  v.  Kelly,  55  D.  87. 

A  father  ts  under  no  legal  obligation  to 
support  a  bastard  in  the  absence  of  a  stat- 
ute.   Simmons  v.  BuU.  56  D.  257. 

A  bill  filed  by  a  bastard  against  his  father, 
alleging  that  the  defendant  had  removed 
beyond  the  jurisdiction  of  the  state  to  avoid 
the  statutory  liability  for  his  support,  leav- 
ing property  in  this  state,  and  praying  that 
a  publication  may  be  made,  and  that  provis- 
ion may  be  made  for  his  support,  cannot  be 
sustained,    lb. 

An  illegitimate  child,  made  legitimate  by 
the  subsequent  marriage  of  his  parents,  ac- 
cording to  the  law  of  the  state  or  country 
of  the  marriage  and  the  parents'  domicile,  is 
thereafter  legitimate  everywhere.  Miller  v. 
Miller,  43  R.  669. 

20.  Pleading  and  evidence  on  ques- 
tion of  legitimacy.  —  1.  In  general.— In 
husband's  action  for  divorce,  on  ground  of 
wife's  adultery,  chancery  has  power  to  de- 
cide upon  the  legitimacy  of  children  born  and 
begotten  after  the  commission  of  the  offense 
charged  in  the  bilL  Cross  v.  Cross,  23  D. 
778. 

The  legitimacy  of  a  child  born  in  wedlock 
cannot  be  contested  by  either  the  mother  or 
her  heirs.  The  right  to  such  a  contest 
abides  only  with  the  putative  father,  and  in 
certain  cases  with  his  heirs.  Eloi  v.  Mader, 
88  D.  192. 

A  ehild  born  in  wedlock  is  not  allowed  to 
aver  that  he  was  the  result  of  an  adulterous 
intercourse  upon  the  part  of  his  mother.   lb. 

A  bill  charges  illegitimacy  positively,  and 
that  no  antenupial  sexual  intercourse  had 
taken  place  between  the  alleged  father  and 
the  child's  mother,  when  it  charges  that  the 
child  was  not  the  offspring  of  the  alleged 
father,  but  a  bastard,  and  that  no  sexual  in- 
tercourse had  been  had  by  and  between  the 
alleged  father  and  the  child's  mother  before 
their  marriage.     Wright  v.  Hicks,  60  D.  687. 

Allegations  in  a  bill  seeking  to  bastardise 
an  alleged  heir  of  a  decedent,  born  three 
months  after  the  mother's  marriage,  are  in- 
sufficient if  the  illegitimacy  is  not  expressly 
charged,  and  if  it  is  not  alleged  that  no  in- 
tercourse had  ever  taken  place  between  the 
husband  and  wife  before  marriage.  Wright 
v.  Hicks,  56  D.  451. 

Filiation  is  established  by  a  satisfactory 
combination  of  facts  indicating  the  connec- 
tion of  parent  and  ohild  between  an  indi- 
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vidua!  and  the  family  to  which  he  claim*)  U 
belong.  Weatker/ord  v.  Weatkerforu\  56  D. 
206. 

Evidence  proves  filiation,  but  disproves 
the  legitimacy  of  a  child,  when  it  aho 
that  after  the  death  of  the  father,  ~ 
took  the  complainant  and  educated 
reared  him  in  her  own  family,  bat  forth 
shows  that  although  the  child  was  treated  i 
a  member  of  the  family,  he  was  never 
garded  as  legitimate  by  her  or  her 

The  oonduot  of  a  mother  in  allowing  the 
husband's  estate  to  be  divided  between  her- 
self and  her  child,  though  slight  evidence  of 
the  legitimacy  of  the  child,  is  admissible  for 
what  it  is  worth,  Wright  v.  Hicks,  60  D. 
687. 

The  conduct  of  a  husband  and  his  wife  at 
the  time  of  birth  of  a  child  and  afterwards  is 
evidence  upon  the  question  of  its  legitimacy. 
lb. 

The  issue  of  all  marriages  deemed  null  in 
the  law  are  legitimate  by  statute  in  Mis- 
souri; and  upon  the  question  of  legitimacy, 
the  inquiry  is  limited  to  the  mere  fact  of 
actual  marriage,  and  the  jury  are  bound  to 
make  every  intendment  in  favor  of  the  legit- 
imacy of  the  children,  not  necessarily  ex- 
cluded by  the  proof.  Johnson  ▼  Johnson*  77 
D.  598. 

The  burden  of  proof  is  on  the  person  claim- 
ing to  be  a  legitimate  son  of  a  decedent. 
Weatherford  v.Weatherford,  56  D.  206. 

If  filiation  is  established,  the  law  raises  a 
presumption  of  legitimacy,  and  the  burden 
of  proof  is  shifted  on  those  awmi  ting  hie  ille- 
gitimacy,   lb. 

The  court  should  not  take  from  jury  the 
question  of  legitimacy  of  a  child  born  ia 
wedlock  but  conceived  oat  of  wedlock,  where 
there  is  evidence  that  neither  the  husband 
nor  his  family  recognized  the  legitimacy  of 
the  child,  but  declared  its  illegitimacy  and 
treated  it  as  illegitimate;  that  the  child 
resembled  the  reputed  father;  that  the 
mother,  by  her  conduct,  confessed  the  ille- 
gitimacy of  the  child;  that  the  husband  and 
wife  lived  together  for  five  years  afterwards, 
and  during  that  time  she  never  had  another 
child,  but  afterwards  bore  children  to  a  sec- 
ond husband.     Wright  v.  Hicks,  60  D.  687. 

The  court  errs  in  withdrawing  the  ques- 
tion of  illegitimacy  from  jury  and  dictating 
a  decree  from  the  bench  in  favor  of  the  legit- 
imacy of  the  alleged  bastard,  unless  the  law 
as  applicable  to  the  facts  proved  would  not 
justify  the  jury  in  finding  to  the  contrary. 
lb. 

2.  Presumption  of  legitimacy.*  —  An  an- 
cient rule  that  the  husband  must  bs 
presumed  to  be  the  father,  if  he  was  withia 
the  four  seas  during  any  part  of  the  usual 
period  of    gestation,   has  been  long   since 

•  Children  born  in  wedlock-  presumption  ol 
legitimacy,  see  note,  fi6  D.  211,212. 
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exploded.    Orsm  v.  Cross,  23  D.  778;  Wright 

Hick,  00  D.  697;  86  D.  461. 
To  bastardise  the  issue  of  a  married  woman 
ftt  mat  be  shown  beyond  all  reaeonable 
doabt  that  there  wae  no  inch  access  at  oooid 
have  enabled  the  husband  to  be  the  father  of 
tho  child.  Gross  v.  (Trow,  23  D.  778;  Dentd- 
mm  ▼.  Page,  72  D.  644;  Egbert  v.  OreenwaU, 
38  R.  280;  Vaughan  v.  Rhodes,  13  D.  713; 
Wright  v.  Hkks,  60  D.  687. 

A  child  born  three  months  after  the 
mother's  marriage  is  presumed  legitimate; 
bat  this  presumption  may  be  rebutted  in 
either  a  oivil  or  criminal  case,  by  evidence 
of  non-access  or  other  proof,  either  by  the 
husband  or  by  any  other  person  having  an 
interest  in  contesting  the  legitimacy.  Wright 
▼.  Hides,  56  D.  451. 

8exual  intercourse  is  to  be  presumed  when 
personal  access  is  not  disproved,  unless  suoh 
presumption  is  rebutted  by  satisfactory 
eridenoe  to  the  contrary;  and  where  sexual 
inter  course  is  presumed,  or  proved,  the 
husband  must  be  taken  to  be  the  father  of 
the  child,  unless  there  was  a  physical  or 
natural  impossibility  that  such  intercourse 
should  have  produced  such  child.  Cross  v. 
Grot*  23  D.  778;  Qurwrn  v.  Cromariie,  53  D. 
406. 

Although  actual  adultery  with  other  per- 
sons is  established,  at  or  about  the  com- 
mencement of  the  usual  period  of  gestation, 
yet  if  access  by  the  husband  has  taken  place, 
so  that  by  the  laws  of  nature  he  may  be  the 
father  of  the  child,  it  must  be  presumed  to 
be  his,  and  not  the  child  of  the  adulterer. 
Gross  v.  Cross,  23  D.  778. 

The  birth  of  a  child  during  wedlock  raises 
the  presumption  of  legitimacy  of  the  child. 
Wright  v.  Hicks,  60  D.  687. 

To  repel  the  presumption  of  legitimacy  in 
any  case,  the  evidence  must  be  clear  and 
positive.    lb. 

Slighter  proof  repels  the  presumption  of 
legitimacy  arising  from  marriage  in  case  of 
antenuptial  conception  than  in  case  of  post- 
nuptial conception;  for  in  the  former  case 
marriage  only,  and  not  the  presumed  marital 
sexual  mtercourse,  creates  the  presumption. 

/ft. 

antenuptial  conception  does  not  weaken 
She  presumption  of  legitimacy  arising  from 
poet-nuptial  birth.  This  presumption  can 
only  be  removed  by  proof  of  non-access  at 
any  time  when  it  was  possible  for  the  child 
to  have  been  begotten.  Dennison  v.  Page, 
72  D.  644. 

The  presumption  of  the  legitimacy  of  a 
child  born  in  wedlock  may  be  rebutted  both 
by  direct  and  presumptive  evidence,  and  jury 


the  parties,  their  habits  of  life,  the  evidence 
of  conduct  and  of  declarations  connected 
with   conduct,    and   any  induction  which 


reason  suggests  for  determining  the  prob- 
abilities ofthe  case.  W right  v.  Hicks,  60  D. 
687. 

The  presumption  of  the  legitimacy  of  a 
child  from  access  of  husband  to  wife  may  be 
rebutted,  and  the  duty  of  the  jury  is  to 
weigh  the  evidence  against  the  presumption, 
and  to  decide  aocoroUng  to  the  preponder- 
ance,   lb. 

Where  the  husband  and  wife  have  had 
opportunity  for  sexual  intercourse,  a  very 
strong  presumption  arises  that  it  must  have 
taken  place,  and  that  the  child  whose  le- 
gitimacy is  questioned  is  the  fruit  thereof. 

The  legitimacy  of  all  children  begotten  be- 
fore the  commencement  of  the  suit  for  a  di- 
vorce shall  be  presumed,  unless  the  contrary 
be  shown.  To  rebut  the  presumption,  the 
most  satisfactory  and  convincing  proof  that 
the  husband  could  not  be  the  father  must  be 
given.   Cron  v.  Cross,  23  D.  778. 

Every  reasonable  presumption  is  indulged 
in  favor  of  the  legitimacy  of  children,  when 
called  into  question,  especially  after  their 
death,  and  after  a  great  lapse  of  time. 
Very  slight  circumstances  are  sufficient  to 
authorise  a  court  or  jury  to  find  the  exist- 
ence of  a  marriage  in  such  cases.  Johnson 
v.  Johnson,  77  D.  698. 

91.  Adoption.*— The  father  of  an  in- 
fant may,  by  voluntary  contract,  release  his 
parental  power  over  his  child  to  another. 
Bently  v.  Terry,  27  R.  399. 

The  agreement  to  care  for  the  child,  and 
the  fact  that  the  child  is  taken  when  sick, 
and  nursed  into  health  and  strength,  and 
supported  properly  and  comfortably  for  five 
years,  are  sufficient  considerations  to  support 
such  a  contract;  and  a  contract,  though 
made  with  the  wife  by  the  child  s  father, 
will  be  enforced  if  acquiesced  in  by  the  hus- 
band, and  is  not  revocable,  except  for  suffi- 
cient legal  reasons,  suoh  as  bad  treatment  of 
the  child,  and  the  like.    lb. 

A  child  having  been  legally  adopted,  and 
thus  entitled  to  inherit  real  estate  in  another 
state,  having,  with  its  adopted  father,  be- 
come resident  in  Massachusetts,  where  sim- 
ilar laws  of  adoption  prevail,  may  inherit 
real  estate  in  Massachusetts,  although  the 
wife  has  given  no  formal  consent  to  the 
adoption,  as  required  in  the  latter  state. 
Ross  v.  Ross,  37  R.  321. 

Where  a  child,  adopted  by  a  husband  and 
wife  jointly,  dies  without  child  or  descend- 
ant, owning  lands  inherited  from  the  adopted 
mother,  the  surviving  adopted  father  in- 
herits them  to  the  exclusion  of  the  natural 
mother.    Humphries  v.  Davis,  60  R.  788. 
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Equity  jurisdiction  where  both  parties  are 
in,  see  Equity,  6. 

•  Step-fathers  rights,  duties,  and  liabilities  of, 
see  note.  68  D.  146460. 
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PARI   MATERIA. 

Construing    two   or    more    statute*    in,    •<• 
Statutes,  39. 

PARKS. 
Regulation  of.  by  city,  see  MfMcrr-iL  Cob- 

PAROL. 

Acceptance  of  bill  by,  see  Bills  Ann  Notes, 

Validity  of  tease  by,  ice  Liases,  2. 
PAROL   EVIDENCE. 
Ailmi'iibilitv  of,  in  construction  of  wilts,  see 

Wills,  72. 
Of  principal's  guilt,  on  trial  of  accessary,  tee 

Accessaries,  etc.,  12. 
To  affect  written  mitru  moots,  Me  EtIdiScs^ 


To   explain   blank  Indorsement,   ne  Bilu 

asp  Notes,  100. 
To  explain  receipts,  see  Receipts,  3, 
To  vary  bill  of   lading,  see  Brut,  or  T.  ■  ■ 

wo,  a. 

When  primary,  see  Evidence,  4S. 

PAROL  PARTITION. 
Generally,  see  Partitioh,  I-i 
Between   tenants  in  common,  sea  Co-Tsct. 


PAROL  TRUSTS. 
Validity  of,  see  Trvsts,  & 

PAROL  WARRANTIES 
Id  sale*  of  chattels,  see  SiLta,  SI. 
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